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Attached is an analysis of the feasibility of charging a :
fee for Agency review of RCRA delisting petitions. As you may .
know, the Agency-wide Task Force on user fees recommended that
such an analysis be conducted. The Administrator accepted the
Task Force's recommendations and subsequently directed OSWER to.
evaluate the possibility of such a fee. '

The analysis concludes that the feasibility of a delisting
fee depends on two factors: (1) the effect that the relisting
program will have on the delisting program, and (2) the effect
that the fee itself might have on the percentage of petition
reviews that include a facility visit. Direction from your -
office regarding these two factors would help us to make a
definitive determination. Alternatively, the analysis could

.simply be forwarded as currently drafted to the Assistant

Administrator and Deputy Assistant Administrator for their
consideration.

Below I have summarized some of the highlights of the
analysis. The Agency-wide Task Force established six criteria
for program offices such as OSW to use in reviewing possible
fees. Thus, the analysis is organized according to these six
criteria: legislative; administrative; financial; acceptance by
States; economic; and environmental.

Legislative - the Agency clearly has the legal authority
(and perhaps even an obligation) under the Independent Offices
Appropriations Act to charge a delisting petition review fee.
It does not, however, have legal authority to retain the fee
receipts. ' At present, any recsipts would be deposited into a
special EPA fund within the U.S. Treasury. EPA could not use
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the funds, however, until Congress had authorized such
disbursement in a subsequent appropriation. Note that OMB,
which strongly supports user fees, would be likely to
accommodate the Agency on any budgetary restraints we might
experience as a result of delays in receiving these funds.

Administrative - some difficulties exist but none seem
insurmountable. A two-tiered fee, consisting of an initial
base fee plus an additional hourly fee for review of incomplete
petitions, would provide an incentive for well-prepared
petitions. Key details surrounding the exact design would need
to be resolved during the development of a regulation
establishing the fee. OSW's experienca with Superfund
timesheets should prove useful in designing procedures for
documenting time spent on petitions.

Financjal -~ the fee would raise about $1 million annually.
This figure could increase significantly, up to $2.6 million,
if EPA included a facility visit as part of every petition
review. On the other hand, the figure would be much lower if
the relisting program drastically reduces the future number of
delisting petitions. (The estimates above assume that
relisting will cut the number of future delisting petitions in
half). Administrative costs are estimated to range from
$23,000 to $80,000, which is far less than gross revenue.

Acceptance by States -~ the States strongly oppose any RCRA
fee, fearing that EPA will preempt them from charging their own

RCRA fees. The analysis seriously questions this position,
noting that the Agency only has legal authority to charge fees
for services that it provides. In other words, EPA is not
authorized to charge fees for services provided by others
(e.g., the States). Therefore, we cannot preempt a fee that a
State is charging a firm for a service that the State provides.

- the fee, which would average roughly $15,000,
‘would probably not have a significant economic impact. A
grandfathering provision would minimize any inequitable
results. A

- the fee would probably have a very small
positive impact on the environment.

~
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Finally, I am not aware of how familiar you are with the
work of the RCRA user fee study group to date. I would be
happy to brief you on the subject if you so desire.

Attachment

cc: Bruce Weddle
Study group on RCRA delisting petition review fee
- Terry Grogan, PSPD/OSW

Scott Maid, PSPD/OSW

Terry Grist, PSPD/OSW

Suzanne Rudzinski, PSPD/OSW

Alex Wolfe, PSPD/OSW

Wayne Anthofer, OPMS/0SW

Catherine Smith, OPMS/0SW

Tina Kaneen, 0GC

David Rowson, OARM

Bryan Dixon, Texas

Ron Nelson, Maryland .
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FEASIBILITY OF USER FEES FOR RCRA DELISTING PETITIONS

———

Introduction

The EPA Task Force on User Fees proposed 11 fees to the
Administrator for extensive study in its Draft White Paper of
April 1986. In the RCRA program specifically, the Task Force
recommended further study of the following RCRA
waivers/exceptions:

Delisting petitions:

Land disposal ban petitions;

Double liner waivers; and

Surface impoundment retrofit waivers.

In response to the Administrator's directions, the Office of
Solid Waste and Emergency Response (OSWER) established a study
group within the Office of Solid Wastae (OSW) to examine the
feasibility of user fees for these four categories of RCRA
waivers/exceptions. The task of the OSWER study group was to
apply the criteria established by the Agency Task Force in
evaluating the candidate waivers/exceptions fees and assess
potential problems in implementing user fees in the RCRA
program. Appendix A contains a list of detailed questions for
each criterion.

This paper evaluates the feasibility of imposing a user fee
specifically for the review of delisting petitions. The paper
is divided into eight sections as follows. The first section
presents background discussion on the delisting petition
program, including a description of how EPA lists wastes as
hazardous, the rationale for the delisting procedure, a summary
of the delisting petition requirements, and the effect that the
relisting initiative may have on the delisting program in the
future. The next six sections discuss the feasibility of user
fees for delisting petitions according to the six criteria
devaloped by the Agency Task Force. Saction Two examines the
legal issues concerning the creation of a delisting fee; Section
Three presqnts administrative issues in designing anad
implementigig the fes; Section Four analyzes the financial
feasibility 'of the fee; Section Five assesses environmental
impacts from imposing such a fee; Section Six discusses issues
concerning the fee's acceptability to States; and Section Seven
discusses the economic impacts of the fee. The final section
presents a summary of delisting fee issues and conclusions
regarding such a fee's feasibility.
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1. Background on the Delisting Program

1.1 Current Program for Delisting

In Part 261 of the hazardous waste regulations, the Agency
lists approximately 90 industrial waste streams as hazardous and
approximately 360 commercial chemical products as hazardous when
they are discarded or intended for discard. These wastes are
listed because they typically and frequently: (1) exhibit one or
more of the characteristics of hazardous wastes; and/or (2)
contain certain specific constituents that are known to be toxic
or otherwise hazardous at levels restricted by the regulations.

The process by which EPA lists wastes as hazardous forms the
basis for the delisting procedure. EPA lists a waste as
hazardous if it meets at least one of the following three
criteria:

1. It exhibits any of four hazardous waéte
characteristics: ignitability, corrosivity, reactivity,
or extraction procedure (EP) toxicity:; or

2. It has been found to be fatal to humans or to cause
or contribute to seriocus or incapacitating irreversible
illness; or

3. It contains one of the hazardous constituents listed
in Appendix VIII of Part 261 and the Administrator
concludes that the waste can pose a substantial hazard if
improperly managed or disposed. ‘

At a particular facility, however, a listed waste may not be
hazardous. This situation would occur, for example, if a
facility uses different processes or raw materials than were
assumed when the regulations were written. In that case, a
listed waste may not actually be hazardous if the waste: (1)
does not exhibit the characteristiis or contain the constituents
for which it was originally listed*; (2) contains those
constituents but at relatively low concentrations; or (3)
contains the listed constituents, but in an immobile form.

The generator can submit a petition to delist its waste
under 40 CPR sections 260.20 and 260.22. Since 1981, generators
from vario@s industries have submitted to the Agency about 735

1 Prior to the Hazardous and Solid Waste Amendments of
1984 (HSWA), petitioners were required to demonstrate only that
the waste was not hazardous based on the criteria used in '
listing it. HSWA revisions require the Agency to also consider
other factors than those for which the waste was listed.
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delisting petitions under this authority. The industries most
heavily represented among the petitioners are electroplating and
metal finishing, oil refining, and multiple waste treating. ‘
Although the process for reviewing delisting petitions that are
submitted from different generators is similar, the time and
resources involved in reviewing each petition depends on the
completeness of the supporting analytical data that the Agency
requires (e.g., sampling results) and the scope of the petition.

As discussed later in Section 6.1, EPA has performed a
majority of the delistings thus far, although States can be
authorized to make delisting decisions in lieu of EPA. However,
an authorized State's decision to delist a waste has no legal
effect outside the State. Exhibit 1.1 presents a schematic
representation of the current process used by EPA Headquarters
to revisw delisting petitions submitted under §§ 260.20 and
260.22. The process begins when petitions are received,
logged in, and filed with_the Public Docket and with the
Assistance Branch of OSW.3 a person from the delisting staff
is assigned to review the petition and correspond with the
petitioner. Frequently, several data gathering "loops" between
the Agency and the petitioner are required in order to complete
the petition. In a few cases, the Agency has visited the
petitioner's sitg in order to verify the information submitted
in the petition. The Agency has found inaccurate or -

2 This is a recently modified version of the schematic

diagram from Petitions to Delist Hazardous Wastes, A Guidance
Manual, U.S. EPA, OSW, April 198S5.

3a proposal to integrate delisting and permitting
procedures was published in the Federal Register last year (52
FR 20914, June 3, 1987). Under the proposal, a permit applicant
could provide the Agency basic information on the waste to be
treated and on hazardous constituents anticipated in the treated
residue. As part of the permit conditions, EPA would set
specific levels for each of the constituents identified. If the
constituent levels in the treated wastes were below the permit
levels, and if no additional constituents were identified, the
waste woulg.-be considered nonhazardous. Note, however, that
this proviion, once promulgated, will only be automatically
effective i unauthorized states. It will be effective in an
authorized State only if that State decides to specifically
adopt it. 1In other words, authorized States may choose to
conduct a more stringent program and, hence, may decide to not
allow integration of delisting with permitting.

4 The Agency targets site visits where it suspects
problems with the accuracy or completeness of a petition. As of
September 1986, EPA visited 37 sites (approximately 6 percent)
and had performed a complete sample analysis for 28. (Note:
this is not a statistically valid sample.) At over 70 percent
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incomplete data during many of these visits. 1In light of this
the General Accounting Office (GAQ) recently recommended that .
the Agency increase the number of site_visits or implement other
controls £o ensure better information. Limited resources
prevent the Agency from increasing such site visits.

After a petition is judged to be complete, the Agency
staffer completes his or her review and makes a tentative
decision to grant or deny the petition. A draft Federal
Register notice is sent to a delisting workgroup (unless the
petitioner withdraws the petition based on a preliminary denial
decision). The workgroup, consisting of representatives from
0SW and other offices within EPA, evaluates the draft notice and
responds with comments to 0SW. Thae proposed and final Federal
Register notices go through a sign-off loop from Section Chietf
to Office of the General Counsel to Office Director or Assistant
Administrator for OSWER.

As of April 1988, 129 petitions were still pending final
Agency decision. The petitions were at various stages of the
review process, including review of technical information by the
petition reviewer, workgroup review, preliminary decision to
grant or deny petition, and Federal Register notification. Many
of the outstanding petitions were incomplete and missing
necessary sampling or analytical data. Other petitions were

of these sites (20 of 28), EPA found problems such as the wastes
or waste management practices differing from those described in
the petition. "Hazardous Waste: EPA Has Made Limited Progress
in Determining the Wastes to Be Regulated," GAO/RCED=87-27
(12/23/86) (hereinafter referred to as 12/86 GAO report).

5 GAO does not elaborate on its reference to "other
controls" that would ensure better petition data. During the
development of this paper, Marcia williams, then director of
OSW, urged that steps other than site visits ba explored.
Analysis on different steps to improve the data depends on the
nature of the problem with the data. For example, if the data
is inaccurate because the wrong sampling method was used, then
EPA could consider requiring the petitioner to use SW-846 test
methods. .{CAD, in fact, is beginning to develop a requlatory
proposal réquiring certain quality control procedures in SW-846
to be used.] If the inaccuracy is a result of the correct
sampling method being conducted improperly, then EPA could
consider requiring minimum qualifications regarding training for
the employee who does the sampling. If the problem lies with
dishonesty by petitioners, then EPA could consider requiring
that sampling be done by an independent third party. Note that
the alternatives to site visits might result in costs to the
petitioner as large or greatar than the cost imposed by a2 site
visit fee. Thus, replacing site visits with other controls may
not necessarily result in a reduction of petitioners' costs.
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nearly complete.

Agency time and expense vary greatly from one petitioner o
another since delisting petitions themselves vary in complexi{y
and completeness. Inadequate petitions lengthen the review
process and substantially increase the number of information
exchanges between EPA personnel and petitioners. The general
process for reviewing a delisting petition is the same, however,
for all petitions in all industries. Note that review costs do
not vary significantly once the petitions are complete.

1.2 Future Program for Delisting

, Proposed changes in the listing program may dramatically
affect the future of the delisting program. At present, the
Agency is planning to amend the Subtitle C regulations so that a
generator would no longer be automatically required to comply
with the Subtitle C requlations for his listed waste. 1Instead,
the Agency would specify exemption levels that will most likely
resemble concentration limits for each waste listed. Only a
generator whose waste exceeds these levels will be required to
comply with the hazardous waste requirements for that waste.

This relisting program, as it is known, is currently in an
early stage. The first regulatory proposal was sent by OSWER
into the Agency's review process in December 1987. The final -
rule is scheduled to be promulgated within a year. Most of the
other relistings would follow within one to four years.

The impact of the relisting program on the delisting program
can be seen by analyzing three categories of wastes:

(1) wastes for which exemption levels have not been
established;

(2) wastes which exceed the levels established by the’
relisting program; and

(3) wastes which are below the levels established by the
relisting program.

First, a generator who believes that his waste is not
hazardous but does not have an exemption level to use to prove
his case, :dbviously can still submit a delisting petition. As
noted abova, the Agency expects to finalize the majority of
relistings within a few years. For most wastes then, the
potential for petitions is limited to a short, interim period
(l.e., one to four years). For the remaining wastes (i.e.,
wastes for which levels will not be set for quite a while, it
ever), the potential for petitions extends to the forseeable
future.

Second, a generator who believes that his waste is not
hazardous even though it contains hazardous constituents above
the exemption levels will also still be able to submit a
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delisting petition. Such a petition would obviocusly be futile
if the delisting staff merely used the same criteria that were
employed to set the exemption level in the first place. The
delisting staff is currently considering various options in this
area (e.g., whether to consider site-specific factors rather
than generic ones). The current draft of OSWER's first
;elisting proposal specifically requests public comment on this
issue.

Third, a generator whose waste is below the exemption level
has no need to submit a delisting petition. By meeting the
level set by the relistigq program, his waste is already
considered nonhazardous. With this group then, the relisting
program will likely result in a significant decrease in future
delisting petitions. ~ :

The issue of how the Agency will implement the relisting
program becomes relevant with this final group. OSWER has
proposed a one-time notification for any generator wishing to
take advantage of the relisting exemptions. This notification
would primarily include information about the waste (e.g., .
description, quantity). Under this self-implementing approach,
generators would not have to submit any additional information,
such as their test data, for EPA review. 1If they did, then EPA
could recover its review costs through a fee (i.e., sort of a
"relisting petition" review fee).

In order to quantify the effect that the relisting program
would have, one needs to determine how many generators will fall
in this third group versus how many will belong to the first two
groups. The greater the number of generators in the third
group, the smaller the number of generators who potentially
might submit delisting petitions, and vice versa. Although
difficult to determine, it appears likely that a substantial
number of generators will fall into this third group. In other
words, it appears likely that the number of delisting petitions
will decrease substantially in the near future due to the
relisting progran.

1.3 Generic Delisting Petitions
As noted above, petitions submitted under sections 260.20

and 260.2Z are intended to exclude a waste produced at a
particulag. facility. The Agency also occasionally receives

6 However, if relistings are not retrospective, such a
generator may still need to submit a delisting petition. Final
delistings are completely retrospective; accordingly, the
delisted waste is considered to never have been hazardous. If
relistings are not similarly retrospective, then generators may
still be held accountable to hazardous waste standards for thae
period prior to the effective date of the relisting.
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"generic" delisting petitions from trade associations or other
interested parties.  These petitions seek to exclude a certain
waste but are not specifically tied to a particular facility
Such petitions are authorized under section 260.20, which '
broadly authorizes any petition to modify or revoke any
provision in Parts 260 through 265 and 268. Some generic
delisting petitions are handled by the Variance Section in the
Permits and State Programs Division, while others are reviewed
b{ Eh: Listing Section in the Characterization and assessment
Division.

The process for reviewing generic petitions is similar to
the review process for facility-specific petitions, except that
a much broader range of data is required for the decision and
different EPA staff are responsible for the review. Data
required for a generic petition are not limited to the
descriptive and sampling data from one facility, but must
include representative samples from all handlers of the waste to
be delisted. Due to the difficulty and cost of providing these
data, generic petitions have typically been submitted by trade
associations which can centrally coordinate data collection or
by small groups of petitioners for wastes that are not widely
handled. For wastes that are not widely handled, the data
collection and sampling required for a generic petition is much
less burdensome. Fewer generic petitions tyan facility-specitic
petitions have historically been submitted. As of May 1987,
less than 20 generic delisting petitions were pending versus 129
facility-specific petitions.

2. Legislative Feasibility
2.1 Introduction

Unlike certain other environmental statutes, such as the
Clean Air Act (CAA), Marine Protection, Research, and
Sanctuaries Act (MPRSA), and Toxic Substances Control Act
(TSCA), RCRA does not contain a provision that expressly
authorizes the Agency to charge user fees for programs under the
statute. It is possible that such a provision could be included
in RCRA during the next reauthorization, tentatively scheduled
for November 1988,

Another option is for the Agency to rely on Title V of the

7 Memorandum from Jenny Utz, Work Assignment Manager for
Science Applications International Corporation (SAIC), to Myles
Morse, EPA, dated 6/2/87, "Summary of Generic Petitions and
Petitions for Multi-waste Treatment Facilities". See also
nmemorandum from Jeannine A. Lehman, Midwest Research Institute,
to Matt Straus, EPA, dated 4/7/87, on status of rulemaking
petitions under task 13, EPA contract no. 68-01-7287, work
assignment no. 14. ‘
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Independent Offices Appropriations Act of 1952 (IOAA). Title V
of the IOAA authorizes the Agency to assess fees for a "service
or thing of value" provided by the Agency.

Currently, EPA does not impose a fee based solely on IOAA
authority. The President's fiscal year 1987 (FY 87) budget for
EPA included four environmental user fees. Two of the four fees
(TSCA premanufacture notices and MPRSA ocean disposal permits)
were specifically authorized under environmental statutes. The
third fee (pesticides registration) is at least partly based on
specific authorization in an environmental statute. Briefly,
the Agency already charges a fee for setting limits on residues
of pesticides on food. These "tolerance petition" fees are
specifically authorized by the Federal Food, Drug and Cosmetics
Act. The Agency proposed to expand this program and charge fees
for other aspects of pesticide registration (51 FR 42974, .
11/26/86). The proposal was based on IOAA authority; however,
specific authority may be included during the next
reauthorization of the Federal Insecticide, Fungicide, and
Rodenticide Act. Finally, the fourth fee involves recovering
costs for the Agency's quality control program for water
samples. This fee is based solely on IOAA authority (51 FR
32886, 9/16/86). Public comments on both of these proposals
have been overwhelmingly negative on the issue of the Agency's
IOAA authority.. In conclusion, these latter two fees will
provide an important precedent for EPA fees based largely on
IOAA authority.

The balance of this section will provide a general outline
of the types of user fees the IOAA allows, the adequacy and
limitations of the IOAA authority for the purposes of developing
and charging a delisting fee, and the propcsed legislative
solutions to these limitations.

2.2 Independent Offices Appropriations Act of 1952 (IOAA)

The IOAA contains a provision, commonly referred to as the
“"User Charge Statute," that allows Federal agencies to charge
fees for a service or thing of value provided by the Agency if
. certain criteria are met. According to the statute, the amount
of the fees shall be "fair; and based on the costs to the
Government, the value of the service or thing to the recipient,
public po{}cy or interests served, and other relavant factors."

Officé 6f Management and Budget (OMB) Circular A-25 provides
additional gquidance as to the types of goverpmental activities
that constitute a service or thing of valua. According to
the Circular, a fee should be imposed where a service or
privilege provides special benefits to an identifiable recipient

8 rnitially issued in 1959, the Circular was revised last
year (52 Fed. Reg. 24890, 7/1/87).
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above and beyond those which accrue to the public at large.
Such special benefits include services performed at the request
of the recipient that are above and beyond the services
reqularly received by other members of the same industry or
group.

Since the enactment of the IOAA, Supreme Court and lower
court decisions have narrowed the scope of the statute. The
IOAA, as refined by judicial interpretation, authorizes an
agency to charge user fees if the following tests are satisfied:

(1) A reasonable relationship between the fee and
private benefits conferred must exist.

(2) The service produces a private benefit, as
contemplated by OMB Circular A-25.

(3) Fees assessed must be limited to the recovery of
direct and indirect costs of providing the special
service or thing of value (e.g., fees must be broken out
into component costs to demonstrate expenses incurred for
performing the service or providing the thing of value).

(4) Where the fee produces a public benefit independent
of the private benefit, the fee must be reduced by the
portion of tha Agency's cost attributable to that public
benefit.

2.3 The Adequacy of IOCAA Authority

The Agency believes the IOAA provides sufficient legal basis
for charging user fees. To begin with, other government
agencies, including the Interstate Commerce Commission (ICC),
Nuclear Regulatory Commission (NRC), and the Federal Energy
Regulatory Commission (FERC), have used IOAA authority to
develop and levy user fees for services they provide under their
respective programs. Second, the Agency has evaluated the
delisting fee with respect to the four tests outlined above.
Preliminary results indicate that the delisting fee satisfies
all four tests.

To satisfy Test 1, the Agency must ensure that EPA expenses
bear the requisite "nexus" or relationship, to the benefit
derived. .Without this nexus, a charge for delisting petitions
may be ch&racterized as a tax, which is not authorized by the
IOAA. To satisfy the nexus test, the fee must bear a
"reasonable relationship" to the Agency expenses, taking into
account "administrative convenience" in calculating the
expenses. In other words, the fee nmust be "roughly
proportional” to the expenses associated with each petition.

A fee based on the average of all costs would likely not
pass the nexus test. As explained earlier in section 1.1,
Agency expense in reviewing petitions can vary greatly from one
petition to another, depending on petition quality. The expense
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in reviewing a complete petition would therefore likely be
significantly less than the average expense.

The nexus test would be satisfied by a two-tiered fee, with
an initial charge covering the average costs of reviewing a
complete petition and an additional fee for the additional cést
incurred in reviewing an incomplete petition. A base charge
would pass the nexus test because review costs do not vary
significantly once the petitions are complete. The additional
charge would pass the nexus test so long as it was roughly
proportional to the additional costs actually incurred. This
could be ensured by having Agency staff track the actual costs
incurred (e.g., by filling out time sheets for each review of an
incomplete petition). Alternatively, the Agency may be able to
establish categories based on petition quality. Wwhether a fee
based on the average costs associated with the categories passes
the nexus test would depend on the magnitude of the differences
within the categories. The administrative hurdles posed by an
additional charge are discussed later in section 3.3.

A delisting fea also passes Test 39 The Agency's review is
performed at the petitioner's request. In addition, the
value of the Agency's review is received by the petitioner, not
the general public (although the public may indirectly benefit
through possible price decreases). In the case of generic
petitions, the beneficiaries include the trade association or .
other petitioners as well as the firms that handle that waste.
By definition, these firms must be identifiable, in order for
the petitioner to collect and provide the sample data required
as a part of the petition.

To pass Test 3, the Agency must be able to calculate the
costs that it incurs in reviewing delisting petitions. As
discussed later in Section 4, the Agency is generally able,
albeit with some difficulty, to calculate these costs. Indirect
component costs of a delisting can be estimated through analysis
of the review process and of past delisting experiences. The
costing exercisa for facility-specific delisting petitions
should be possible to perform since the process steps and
affected Agency personnel, as indicated by Exhibit 1.1, are
clearly identified. Since the generic delisting petition review
process is essentially the same as the facility-specific review
process (except that different EPA offices are involved and a
wider rangg of data is required), costing should also be
possible £oF these reviaws.

Finally, a delisting fee does not involve any independent

9 For further discussion of the "request" standard, see
"The Assessment of Fees by Federal Agencies for Services to
Individuals," 94 Harv. Law Review 439 (1980), particularly p.
444 and fn 21 on p. 442.
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public benefits that would trigger Test 4. Public benefits are
not deemed independent if they are a '"necessary consequence of
the Agency's provision of the relevant private benefits".ES
Under this _criterion, the public benefits associated with
processing delisting petitions (e.g., public hearing, Federal
Register notice) are not independent.

This last test may prohibit the levying of fees on Federal,
State, and/or local government petitioners since these
generators could be presumed to represent their citizens, with
public benefits resulting from a delisting decision. Even if
not legally prohibited, a fee might not be levied on government
entities as a policy matter. <Circular A-25 allows the Agency to
recommend exceptions when any "condition exists that, in the
opinion of t?i Agency head or his designee, justifies an
exception." EPA may recommeeg to OMB that the fee ba
waived for government entities.

In summary, the IOAA provides an adequate legal basis to
establish a delisting fee, although several issues affecting the
specific design of the fee need to be satisfactorily resolved.

2.4 Limitations of the IQAA

Although the IOAA provides a legal basis for charging user
fees, it also presents some implementation difficulties and
legal uncertainties. These difficulties and uncertainties need
to be evaluated to determine if they impose significant
constraints on the feasibility of a delisting fee.

A Key uncertainty regarding the IOAA concerns the lack of a
clear precedent for EPA user fees. Although the proposed fees
for pesticide registration and water sample quality control may
provide important precedents (see Section 2.1), implementation
of a delisting fee based on the IOAA may nevertheless be delayed
by litigation.

10 central & Southern Motor Freight Tariff Association
Inc. v, United States, 777 F.2d 722, 729 (D.C. Cir. 1985).

11 cirénlar section 6.c(2)(b). Since this provision is
ambiguous, it may be useful to review the provision it
replaced. Specifically, old section 5.b allowed agencies to
waive fees when "the recipient is engaged in a nonprofit
activity designed for the public safety, health, or welfare" or
when "payment of the full fee by a State, local government, or
nonprofit group would not be in the interest of the program."

12 However, another OMB bulletin suggests that fees not be
waived for State and local government entities. See section
7(e) of OMB Circular A-97 (dated 8/29/69, revised 3/27/8l).
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Another important limitation of the IOAA is that it does nct
provide for the return of fee receipts to the budget of the
Agency that performed the service. Federal law (31 U.s.c.
§3302(b)) requires all revenues collected by the government to
be deposited immediately into the General Fund of the Treasury
unless another statute allows an Agency to retain the funds. No
existing statute expressly allows EPA to retain the revenues it
would collect from charging a delisting fee. However, as
discussed in the following section, the FY 88 appropriations
bill for EPA does contain a provision allowing the Agency to
retain certain fee receipts. This provision apparently covers
any possible delisting fee.

2.5 Proposed lLegislative Solutions

The Agency Task Force on User Fees discussed several
legislative options for user fees, including amendments to the
IOAA, amendments to specific program statutes, or entirely new
legislation. Regarding establishment of a fee, IOAA provides
sufficient legal authority, although it does pose several
important restrictions (e.g., the nexus test). Thus, a
legislative solution is not necessarily required, although a
proposal to eliminate or modify the IOAA's restrictions is
possible. Such a proposal may not be politically feasible since
many of the IOAA restrictions represent reasonable components of
any fee. '

-Despite the finding that the IOAA provides a sufficient
legal basis for a delisting fee, it may be desirable to include
a provision that specifically authorizes such a fee during the
next riguthorization of RCRA (tentatively scheduled for November
1988). As past experience demonstrates, the Agency has
found it easier to establish a fee when such specific authority
exists (see Section 2.1). A specific provision in RCRA would
also avoid the legal uncertainty resulting from the lack of
precedents on EPA fees under the IOAA. The threat of a legal
challenge by industry would be significantly lessened if
specific authority existed.

A significant drawback in using the next RCRA amendments to
introduce delisting fees legislation is that it likely involves
waiting until 1989 or 1990, assuming delays occur as they did
with the gEsvious reauthorizations of RCRA and Superfund. Delay
in implementation of the fee would result in a lost opportunity

- 13 GaO has previously recommended that EPA use RCRA
reauthorization to obtain specific authority to charge fees.
"Hazardous Waste Management Programs Will Not Be Effective:
Greater Efforts Are Needed," CED-79-~14, 1/23/79. Although
intended for the 1980 reauthorization, the recommendation is
apparently still valid. '
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to collect revenue. In addition, by the time reauthorization
occurs, proposed changes in the listing program (described in
Section 1.2) may have already reduced the need for a delisting
- program. _Arguably this point could be used to justify delay,

i.e., it may be preferable to delay establishment of a fee wﬂen
the revenue base is potentially subject to dramatic change in
the near future.

Another drawback in using the next RCRA reauthorization or
any other lggislative option relates to potential political
opposition in the House or Senate. The extent of political
opposition is not yet clear. However, if there are no changes
in the listing program, the Agency could expect some resistance
from members of Congress who represent jurisdictions containing
large numbers of potential petitioners. Political opposition
would most likely originate in the heavily industrialized
mid-Atlantic and southern States where many electroplating and
metal and oil refining firms are located. It is not likely,
however, that this potential political opposition would amount
to "veto power" capable of stopping a bill.

The Agency is also interested in the disposition of
receipts. As noted earlier in Section 2.4, Federal law
currently does not allow the return of fee receipts to the
budget of the government agency that performed the service.
However, OMB recently amended Circular A-25 to make it easier
for agencies to retain fee receipts. It may be desirable to
have the receipts from a delisting fee returned to EPA. Saveral
options for effecting this exist. They include amending RCRA,
passing new legislation, or including a provision in a future
appropriation.

First, work on a RCRA amendment to allow the Agency to
retain the receipts would require less Agency resources than
- would a new legislative mechanism. However, the timing drawback
noted earlier, i.e., waiting until 1989 or longer, also applies
here. ~

The second option involves passage of a bill authorizing the
Agency to retain fee receipts. The Agency forwarded draft
language for such legislation to Congress two years ago. It was
never introduced as a separate bill, although it was attached to
a larger piece of legislation. The language was deleted before
the larges® bill was passed. ([Specifically, the language was
included i the Senate's version of the omnibus spending bill
(Section 501 of S. 2706). However, it did not receive a wide
reception in the House and was subsequently deleted in
conference (see pp. 241-242 of H. Rept. 99-1012).] The Agency
resubmitted the draft legislation, with minor changes, to the
current Congress last year (see letter from the Administrator to
the Honorable George Bush, President of the Senate, dated
February 25, 1987). As of the end of 1987, the Agency still had
not yet found a member of Congress to introduce it. Thus, the
prospect of enactment of such legislation appears uncertain at
present.
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A third option would be to include language in the Agency's
appropriations bill, authorizing EPA to retain all receipts.
This option was recently used to grant EPA the authorlty to
retain receipts. Specifically, the FY 88 appropriations bill
for EPA authorizes the Agency to collect up to $25 million in
fees, with the receipts to be deposited in a special fund in the
Treasury reserved for EPA programs. [Congressional Record,
12/22/87, p. H12865] These monies would be available to EPA
subject to subsequent appropriation.

As the conference report14 implies, this provision was
apparently added to allow EPA to retain receipts from the four
environmental fees in EPA's FY 87 budget, discussed earlier in
'section 2.1 (i.e., quality assurance samples; pesticide
registration; premanufacture notices; ocean disposal permits).
However, the provision is worded broadly enough to cover any fee
for activities authorized by the statutes administered by EPA.
Thus, EPA has authority, at least during FY 88, to retain
receipts from a RCRA delisting fee. Presumably such authority
would need to be renewed in future appropriations bills.

Such lanqguage in an appropriations bill may, however, be
considered substantive legislation that is subject to a point of
order since it would not have been referred to the relevant
committee(s). The chairman of the House Energy and Commerce
Committee has indicated his opposition to efforts that
"authorize fees" through an appropriations bill. 1In a letter to
the Administrator dated February 2, 1987, Representative Dingell
wrote, "I am sure you understand that such an effort to
circumvent this legislative Committee would not be welcome." It
is not clear whether the chairman opposes (1) appropriations
bill language that authorizes the Agency to assess fees, (2)
language that authorizes the Agency to have all receipts
returned to it, or (3) both. The recent grant of authority to
retain fee receipts, coupled with the chairman's letter's
reference to efforts that authorjize fees, suggests that his
opposition may be limited to appropriations bill language
authorizing the assessment of fees.

3. Administrative Feasibility
3.1 Introduction

Adminfstrative considerations are important in assessing the
overall feasibility of a delisting petitions fee systen.
Successful implementation of delisting fees depends, in part, on
the level of administrative difficulty in justifying and
designing a fee system, as well as the cost and difficulty of
actually administering the necessary procedures.

14 4, Rept. 100-498, p. 852
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. To justify a delisting user fee system, EPA must be able to
identify and quantify the Agency costs (broken down by cost
components) of processing delisting petitions (e.g., costs for
technical petition reviews, cverhead costs). To design a
delisting fee, EPA must satisfy legal requirements regarding
design, and then weigh any policy considerations affecting
design. To administer a fee, EPA must develop guidance for the
petitioner identifying how much he has to pay, when he has to
pay it, and how he should pay it. 1In addition, EPA must provide
guidance for Headquarters staff identifying what will be done
with the fee once it is received. A fee that accounts for
differences in resources spent on petition review and creates an
incentive for well-prepared and complete petitions is ‘
recommended. Sections 3.2 through 3.4 focus in more detail on
the feasibility of justifying, designing, and administering a
fee systemn.

3.2 Justifying a Fee System

To justify the reasonableness of a delisting petition user
fee system, EPA needs to identify Agency expenses including
direct and indirect costs that are "reasonably" related to the
private benefits conferred by the delisting petitions. All of
the major Agency cost components of the delisting petition
raview process must be identified and quantified.

EPA does not currently have an accounting system that could
be used to itemize or track delisting costs. For example, no
timesheets are currently used to track hours spent on delisting
petition reviews. However, because the fee need only bear a
"reasonable relationship" to Agency expenses, the Agency may
take into gccount "administrative convenience" in calculating
expenses.1 In general, costs shall be determined or
estimated from the best available records in the agency. .This
principle, combined with the increased reluctance of courts to
second-guess agencies that make reasonable efforts to comply
with the IOAA, indicate that very precise, complex accounting
systems may not be needed to establish delisting fees that are
"based upon a consideration of the relevant factors" and that
are not found to be "“arbitrary, capricious1 an abuse of
discretion, or otherwise contrary to law."16

‘EPA cli;idontity the relevant delisting petition costs, in

part, based on past experience with delisting petitions. In
addition, EPA can rely on guidance provided by OMB Circular

15 National cable Television Assn. v. FcQ, 554 F.2d 1094,
1108 (D.C. Cir. 1976).
16 '

e
United stateg, 777 F.2d4 722, 729 (D.C. Cir. 1988).
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A-25, as well as on precedents established by other Fe_eral user
fee systems. The cost components could include: overhead costs;
review work, including review by workgroup and response to '
workgroup .comments; data verification activities: Preparation of
Federal Register proposed notices; response to public comments:
and preparation of final notices for the Federal Register. '

EPA is likely to experience several problems in identifying
costs., For example, as explained below in Section 3.3, the
study group recommends a two-tiered design consisting of a base
fee, plus an additional hourly fee for review of incomplete
petitions. EPA must, therefore, be able to distinguish between
base and hourly costs. Based on past experience, EPA will be
able to distinguish between such costs, albeit with some
difficulty. Likewise, EPA may have difficulty distinguishing
between costs incurred in reviewing required petition data and
costs incurred in reviewing other, not required data requested
of petitioners. EPA sometimes requests such supplementary data
to verify parameters and assumptions in the delisting model.
The costs of reviewing these supplementary data could be
included in the indirect costs category (e.g., as part of the
overall development of the model). Finally, EPA's experience in
reviewing generic petitions is relatively limited. Thus,
relatively little historical cost data on these petitions are
available for use in identifying costs. = - -

EPA must quantify direct and indirect costs of both
facility-specific petition reviews and generic petition
reviews. EPA can quantify the direct costs of facility-specific
petition reviews Yginq information on past expenditures for
previous reviews. In addition, EPA could supplement data
from past expenditures with data gathered by interviews and/or
time and motion studies of the petition review process and
staff. OMB Circular A-25 provides guidance on quantifying
indirect costs. Quantifying costs for generic delisting
petitions may be difficult because previous experience with such
petitions is limited. '

The quantity and quality of data available to analyze the
policy factors related to establishment of a delisting fee
varies. For example, while limited data exist for estimating
the size of the positive environmental impact of a delisting
fee, a faiy amount of relevant data on the number of State and
local governments that will submit petitions is available. The
sufficiency of the data available on policy concerns is
discussed in each respective section of this paper (e.g.,
environmental impact, State acceptability, economic fairness).
In general, it is administratively feasible to consider the

17 Presumably the data on past expenditures would show
that reviews have become more expensive as a result of the
additional requirements imposed by HSWA.

DRAFT: Do Not Quote or Cite



policy concerns affecting a delisting fee, although significant
data gaps exist. However, the Agency need only meet the legal
requirements discussed in section 2 to establish a fee.

3.3 Designing an Appropriate Fee System

The administrative feasibility and equity of the delisting
user fee system will depend, in large part, on the design of the
fee. The law establishes important limits on the design of the
fee. For example, the law requires that the fee bear a
reasonable relationship to the costs. Based on prior
experience, EPA knows that the costs it incurs can vary widely
if the petitions are not complete (because incomplete petitions
require more interactions between the Agency and the
petitioner). Thus, the law requires that any delisting fee be
roughly proportional to the completeness of the petition.

To satisfy this legal requirement, the fee could have a
two-tier design, with a base amount for complete petitions and
an additional, hourly charge for review of incomplete
petitions. The base fee would be based on the average cost,
calculated from past expenditures, of reviewing complete
petitions. The additional, hourly fee would be based on an
estimate of the additional resources needed to complete the
review. Portions of the fee could be refunded if the estimate
-axceeds the actual costs.

Within the parameters set by the legal requirements, the
design can be modified to reflect certain policy
considerations. For example, the fee should be designed to
create an incentive for well-prepared and complete petitions.
The general two-tier design described above would likely provide
such an incentive. In addition, concerns over the accuracy of
petition data would favor including a charge for site visits in
the base fee so that a site visit could become a part of every
review. o

Various permutations of the two-tier design (i.e., base
fee/hourly fee) exist. One version would have the base fee
cover the average costs of reviewing a complete petition. When
actual expenditures approach this base level, an additional
hourly fee could be levied if the Agency estimates that extra
resources yill be needed. A second version, recently suggested
by the deXisting staff, involves a base fee covering only the
average costs of initial review and identification of
information needed to make the petition complete. All
additional work would be done pursuant to an hourly fee. It is
not necessary here to determine which design is more feasibla.
The study group's mandate is limited to merely determining
whether a feasible design exists; the group concludes that such
designs do exist. .

Finally, the :ées should be levied before the Agency
provides its service. Otherwise the Agency may not be able to
recover the costs it incurs in reviewing a petition. For
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example, if a fee is not charged until a petition is complete,
then a petitioner could withdraw his petition before supplying
all of the data required for a complete petition. EPA might not
be able ta_recover funds from the petitioner for the resources
it had spent in reviewing the petition prior to its withdrawal.
Note that this principle is embodied in Circular A-25, which
mandates collection of the fee in advance of the service.

3.4 Administering a Fee System

To administer a delisting fee, EPA needs to: (1) tell the
petitioner how much he has to pay, when he has to pay it, and
how he should pay it; and (2) identify what will be done with
the fee once it is received. Regarding the first item, EPA will
be providing the petiticner with advance notice of most of this
information when a Federal Register notice is published.
(Alternatively, petitioners could follow the legislative
process, if the fee is established in that manner.] The
delisting staff has suggested that in addition to promulgating a
rulemaking, EPA should also amend the existing quidance manual
for petitioners to reflect any fee that is adopted. It seems
unlikely, however, that major changes to the manual would be
necessary. ’

OSW will also need to write guidance for Headquarters
staff. This guidance should explain that once a petition is
received, a letter explaining the fee (and how it should be
paid) should be sent to the petitioner. EPA's Office of
Administration and Resources Management (OARM) has already
drafted guidance on how EPA fees should be paid (e.g., mail U.S.
currency to a lockbox at g specified address). This guidance is
currently in Red Border.! OARM's guidance describes how the
bank in charge of the lockbox will send the program office
(1.e., OSW) an acknowledgement of lockbox receipts. OSW staff
can begin its review after receiving this acknowledgement.

OSW's guidance should also explain that Headquarters staff
should not begin its review until it receives documentation that
the fee has been paid. In addition, 0SW's guidance should
discuss what action the staff should take once they determine
that the petition is not complete. The guidance should explain
that when the staffer writes to the petitioning firm and informs
it that the petition is missing certain information, he should
also inclu@e a notice about the hourly fee. OSW's guidance
should als#™discuss what the staff should do if the petition is
withdrawn prior to completion of the review process. The
financial officer will need to verify the basis of petitioner's
request for a refund. Most importantly, OSW's guidance will

18 prate Comptroller Policy Announcement No. 87-xxX,
"Collection of User Fees for Services and Materials Provided by
EPA." :
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also need to digcuss what procedures the staff must follow in
order to determine the number of hours to be charged via the
hourly fee. These procedures could be modeled on the ones

adopted bgmggw for charging Superfund for CERCLA-related
activities. _

4. Financial Feasibility
4.1 Introduction

This section reviews the financial feasibility of a
delisting fee. Section 4.2 estimates the costs that EPA
currently incurs in reviewing petitions. Section 4.3 reviews
the potential amount of revenue that a fee might raise in the
future. Section 4.4 discusses the budgetary implications the
fea would have for the federal government, particularly EPA.
Finally, Section 4.5 examines the administrative costs of
implementing a fee, with a focus on whether such costs are high
in relation to the amount of revenue generated.

Generic delisting petitions, discussed earlier in section
1.3, are few in number and would have a minimal impact on the
financial feasibility of the delisting fee. Thus, they are not
discussed further in this section.

4.2 Current Costs

Assuming full cost recovery, total revenue would equal the
amount of money that EPA spends on petition review. Thus, the
first step in estimating revenue is an examination of EPA's
costs. As discussed in detail in appendix B, EPA spent
approximately $2.4 million in fiscal year 1987 (FY 87) on
delisting related activity -- an average of approximately
$17,160 per petition review. 1In early 1986, the funding
character underlying the delisting program was significantly
altered, with the amount of FTE decreased and the amount of
contractor support increased. Consequently, program costs are
now largely committed to contractor services. This is reflected
in the fact that nearly two-thirds of the FY 87 costs represent
expenditures for contractor support. Specifically, the Agency
spent approximately $1.522 million in FY 87 for contractor
support in delisting. The remaining costs (approximately
$880,000) represent EPA personnel involved in delisting. The
breakdown :of these costs is summarized below.

Regarding contractor funds, roughly half ($792,230) was
spent on direct support for petition review. Another third
($545,379) was spent on site visits, mostly on laboratory

19 Maemorandum from Tina Parker to Joe Carra, Bruce Weddle,
Sylvia Lowrance and Mike Gruber, "Superfund Charging Policy for
OSW," dated 4/29/87.
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analysis of samples. The remainder ($184,667) was spent on
development of guidance manuals and a computer database which
tracks petitions. Note that some of these latter expenditures
may not raflect regularly recurring activities and therefore
will not be recoverable through a fee. It appears that the
$59,000 expenditure for guidance manuals was the only one to
fall into this category; a closer review of the data may reveal
additional "one-time" costs.

Regarding EPA personnel, 22 FTE were expended Agency-wide to
activity related to delisting during FY 87. This covers
directly-involved FTE (e.g., FTE spent actually reviewing the
petition) and indirectly-involved FTE (e.g., FTE spent preparing
the payroll for actual reviewers), the costs of which EPA has
authority under IOAA to recover in the fee.

The study group's estimate of $2.4 million differs sharply
from the $0.57 million estimate prepared earlier by the Office
of Program Management and Support (OPMS) for the Agency-wide
Task Force. The main reason for the difference is that OPMS
apparently did not include contractor costs. Of course, these
costs account for $1.52 million of the study group's figurae.

Aside from contractor costs, the two estimates also differed
on FTE costs. The study group estimated 22 FTE at a cost of
$880,000 while OPMS estimated 14.3 FTE at a cost of $567,000.
There are several possible explanations for this difference.

For example, OPMS apparently did not include indirectly related
FTE in its estimate. Other possibilities include inaccurate
inputs in the RCRA worklocad model and/or inaccurate assumptions
by the study group. The appendix includes a more detailed
comparison of the two estimates.

4.3 Amount of Revenue

A delisting fee would likely raise approximately $969,200 in
revenue annually. Appendix C provides details on how this
estimate was reached. The amount of revenue raised by a ‘
delisting fee depends on the future workload and associated
costs of the program, and whether all of these costs are
recoveraed through a fee. As described above, EPA incurred costs
of $2.4 million in FY 87. The amount of future costs will
change due:to several factors, the most important likely being a
future dearease in the number of petitions due to the relisting
program. ~Other factors include the effect of the fee itself on
the delisting program, and the delegation of delisting authority
to the States. Finally, full cost recovery through a fee faces
several obstacles.,

First, as discussed earlier in section 1.2, the relisting
program may significantly affect the delisting program in the
future. Specifically, it appears likely that the relisting
program will substantially reduce the fee's potential revenue
base (i.e., the number of future delisting petitions). By
meeting the exemption level set by the relisting program, a
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generator's waste would be considered nonhazardous and he
have no need to submit a delisting petition. If OSWER's
proposed self-implementing approach to relisting is not adopted
however, then the possibility of a slightly different type of '
fee éi.e., for review of a generator's test results) would '
exist.

would

Second, the fee itself may change the size of the delisting
program, thereby affecting costs and revenue. For example, due
to resource constraints, EPA currently conducts site visits at
only a small percentage of petitioners' sites (section 1.1). 1In
theory, the delisting fee could include a charge for a site
visit as part of each petition review. In other words,
delisting program activities could be expanded through fee
receipts. [Note that the fee receipts might not be available
for delisting activities; see section 4.4 below.]

A facility visit costs EPA an average of $33,000.29 aAg
noted above, it currently costs EPA an average of $17,160 to
review a delisting petition. Thus, inclusion of a charge for
site visits for each petition review would significantly
increase the level of the fee. In such a scenario, revenue
would total $2,632,400 (see appendix C).

The incentive effects of a fee could result in a decrease
in the amount of revenue. For example, a higher fee for
incomplete petitions encourages owners and operators to improve
petition quality. The better the petitions, the less resources
EPA spends on review. The lower amount of revenue, however,
would reflect the fact that EPA is incurring lower costs.
Similarly, a fee might deter submission of petitions with little
merit. Although fewer petitions mean less revenue, they also
mean less costs for EPA.

Third, costs (and hence, revenue) would decrease to the
extent that EPA delegates the delisting program to the States.
The Agency would not have legal authority under the IOAA to
charge a fee, since it would not be providing the service upon
which the fee is based (section 6.2). To date, the delisting
~program has been delegated to only one State, although 10-15
States are expected to seek such authority (section 6.1).

- e - - ey W A a»

20 rqtter from Carolyn Bosserman, Work Assignment Manager,
SAIC to. Wendel Miser, EPA, dated September 23, 1987. The letter
includes a list of site visits conducted to date under EPA
contract no. 68-01-7264. It also summarizes the average costs
associated with each visit. Examination of the data reveals
that the average cost per facility is actually $24,300, not
$33,000. According to the letter, 10 trips to 30 facilities
were made at a cost of $729,429. [$729,429 divided by 30 =
$24,314.]

DRAFT: Do Not Quote or Cite



-22-

Finally, the gn of the fee may also have an important
of\revenue generated. Circular A-25
directs thafgenerally.-a fee should be sufficient to recover the
full cost-o ng the service. Thus, the delisting fee
would presumably be designed to recover all of the costs
incurred by EPA in reviewing delisting petitions. However, such
a fee may be difficult to design and/or administer. Under the
IOAA, EPA does not have the legal authority to charge all
petitioners a flat fee based on the average of total costs (see
section 2.3). As suggested above in section 3.3, however, EPA
could impose a two-tiered fee, with an initial base charge
covering the costs of reviewing complete petitions and an
additional hourly fee for the additional costs incurred in
reviewing incomplete petitions. An hourly fee might be
difficult to implement, however. This administrative difficulty
might force EPA to modify the two-tiered design, thereby
reducing the amount of revenua.

As a matter of policy, EPA may decide to rebate fee for
successful petitioners (see section 7.2). Given the high
success rate, however, such a iesign would significantly reduce
the amount of revenue raised.?

4.4 Administrative Costs

Administrative costs are likely to be relatively low,
ranging from $22,700 to $80,000. Appendix C outlines how these
costs were estimated. Note, however, that these costs may
significantly increase depending on how the hourly fee is
designed and implemented, and how an affordability waiver, if
allowed, is designed. The following discussion examines the
costs involved in identifying and quantifying review costs;
designing the fee; and administering the fee.

The costs involved in ide an ant the costs.
of petition review should be low. Based on its past reviews,
EPA already has much of the cost information available. The
records of past expenditures on delisting contractor support,
for example, are easily accessible. One would have to raview
these records in some detail, however, in order eliminate any
costs for nonrecoverable expenses. For example, an EPA
contractor recently established a computer database to track
delisting . petitions. This one-time cost may not be recoverable,
although the continuing costs of maintaining the database
certainly-ére.
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2l the delisting staff voiced its objection to the
possibility of rebates. The significance of the staff's
decisions would obviously increase if rebates were possible.
Consequently, the pressure for the staff to improperly consider
nontechnical factors, i.e., those unrelated to the waste's
hazards, would continue to increases.
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Identifying and quantifying the FTE costs may be more
resource-intensive. As outlined in the appendix, several levels
of interviews might be needed in order to document all
delisting-related efforts. Only a small amount of resources -
seems needed, however, to conduct such interviews.

The costs involved in designing a fee are likely to be low,
although they have the potential to be significant. This paper
discusses a particular design for the fee; see section 3.3.
Specifically, a two-tiered design featuring an initial base fee
for all petitions and a second hourly fee for incomplete
petitions, is suggested.

It will be necessary to spend some resources on spelling
out certain details of the fee design. For example, in order to
set the initial base fee, EPA will need to estimate how much it
costs to review a complete petition. In other words, EPA will
have to separate those costs which can be attributed to all
petitions from the costs which are only incurred during review
of incomplete petitions.

_ In addition, specifying the details of the hourly fee
design may also result in significant costs. EPA may need
procedures for estimating the number of additional review hours
that an incomplete petition (or category of incomplete
petitions) will entail. Establishment of a system tracking
actual time spent on each incomplete petition would also be
needed. Finally, procedures would be needed for refunds for
petitions where the hourly fee exceeds EPA's actual costs (i.e.,
where the estimated number of hours exceeds the actual number of
hours). .

If EPA decides to allow waivers of the fee for small firms,

. then costs will be incurred in designing a waiver. It is very

difficult to craft a fair ability-to-pay test. Consequently,
administrative costs could significantly increase if
affordability waivers are allowed. :

The resources needed to administer a delisting fee will
likely be relatively low. First, any fee rulemaking (e.qg.,
pursuant_to IOAA) ought to be a relatively straightforward
process.z;;;novclopment of gquidance for OSW staff on how to
implement the fee should be similarly simple. Note that both of
these would be one-time costs.

Second, enforcement costs will be minimized by having EPA
not perform any review work until the fee payment is received.

22 Compare the Agency's only other IOAA rulemaking to
date, a proposed fee for EPA's water sample quality contro
program (S1 FR 32886, 9/16/86). :
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However, some resources may be required to defend against any
challenges to EPA's determination that a particular pes‘tion is
incomplete (and hence, subject to the additional fee). } Such
challengeg _should be few singi the RCRA regulations and

accompanying guidance manual“® clearly statae what information
is necessary.

Some resources will be consumed in administration of the
hourly fee. First, OSW staff will need to prepare and send
letters to firms notifying them of the fee and outlining the
information missing from their petitions. A form letter could
reduce administrative costs here. Second, OSW staff will need
to track the time they actually spend on each petition. Many
OSW staffers already fill out Superfund time sheets on a reqular
basis. Their experience has shown that the administrative costs
are small. Thus, although inconvenient for the delisting staff,
it is unlikely that this task will take up very much of their
time. Third, OARM staff will need to review the time tracking
sheets with the previously paid fee and determine whether a
refund is warranted. This should be a straightforward exercise.

Finally, administrative costs would be incurred in
processing affordability waivers, if they are allowed. Few
resources would be needed if an easy-to-apply formula was
adopted. Significant resources may be consumed if the criteria
for the waiver turn out to be vague or complex.

4.5 Budgetary Implications

Unless a specific statute states otherwise, EPA cannot keep
the fee receipts. Without the fee receipts, the fee would
appear, gt first glance, to have no positive effect on EPA's
budget.2 However, the Agency's appropriation would likely
increase as a result of the activity underlying the fee. Thus,
the fee would indirectly have a positive effect on EPA's budget.

First, és discussed earlier in sections 2.4 and 2.5,
federal law requires that all revenues collected by the
government be deposited into the General Fund of the Treasury

23 EPﬂéitcently published a notice clarifying several of
its polict@s, including its policy for dismissing incomplete
delisting petitions. 53 Fed. Reg. 6822 (3/3/88).

24 W
Manual, U.S. EPA, OSW, April 198S.

23 on the contrary, it would have a negative impact
insofar as EPA does not receive an increase in its appropriation
for the costs it incurs in administering the fee. Howevsr, as
discussed above in section 4.4, these administrative costs are
likely to be relatively low.
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unless another statute allows an agency to retain the funds
The FY 88 appropriations bill gave EPA the authority to retain
certain fea receipts. Specifically, the receipts would be
deposited in_a special fund in the Treasury reserved for EPA
programs. EPA would not, however, be able to tap intoc the fund
unless Congress passed specific legislation authorizing it.

Thus, until such legislation is enacted, the fee would not
have a positive impact on EPA's budget. Even with such
legislation, EPA's budget would increase only if there was no
one-for-one offset in EPA's appropriation. Anything less than a
full offset would result in an increase in Agency resources.

As noted above in section 2.5, EPA has previously submitted
draft legislation to Congress in order to retain fee receipts.
EPA's draft legislation would have much the same effect as the
FY 88 appropriations bill, i.e., receipts would go into a
special EPA fund at the Treasury. Unlike the FY 88 bill though,
the Agency's draft legislation would allow the Agency immediate
access to the funds. However, the budgetary effect would likely
be the same since EPA's appropriation would then become a prime
target for an offset.

Even with a full offset, however, tha Agency's budget could
still be increased by the fee, albeit indirectly. Specitically,
with a fee in place, the Agency's appropriation would likely Dbe
increased to allow more facility visits. In other words, if the
Agency requested more resources for facility visits, OMB and
Congress would likely approve it because, with the fee, the net
effect on the federal budget is neutral. An increase in EPA's
appropriation would be balanced by the increase in payments to
the Treasury.

Next, one 3gould keep in mind the issue of net revenue to
the government. Presumably a delisting fee would be .
considered a cost of doing business and thus a legitimate
business deduction. Hence, government raevenue will decrease as
firms write off this additional expensa.

The issue arises as to whether a delisting fee would result
in a sufficient net increase in government revenue. A simple
review of the possible economics of the situation suggests that
it would. - Assume that the petitioning firms have a gross income
of at leas® $1.0 million. The firms then pay approximately $1.0
million i delisting fees; saee appendix C. By claiming this as

26 This issue was apparently first raised within EPA by a
draft paper, dated July 20, 1984, "Overview of Current Work on
Alternative Sources of Funding for Environmental Programs", by
Gainor Eisenlohr of OPPE. Transmittal memo is from John
Thillman, Acting Director, Program Evaluation Division, to Al
Aln.
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a business expense deduction, the firms can reduce i 3
income by $1.0 million. Consequently, the firms cagh:;zetgzab‘e
much as $340,000 in payments to IRS. (The maximum corporate tax
rate is 3433 thirty-four percent of $1.0 million equals
$340,000.] Thus, the net increase in revenue to the federal
government is at least $660,000 (i.e., $1.0 million minus, at
the most, $340,000). !

The question then becomes whether this amount exceeds the
net increase in federal government costs, i.e., the amount that
EPA spends to collect the fees (assuming that these monies are
not included in the earlier determination of the level of the
fee). As discussed in section 4.4 above, the administrative
costs of a delisting fee would range from $22,700 to $80,000,
far less than $660,000. Thus, the net revenue to the government
is sufficient to justify the institution of the fee.

Finally, the delisting fee can not be considered a
"one~time recovery". Such recoveries generally refer to the
government's sale of chattels or real estate. Once sold, the
particular asset cannot bae sold by the government again, i.e.,
the potential revenue is limited to a single transaction. Here
however, EPA can conduct petition reviews continuocusly into the
future.

5. Environmental Impacts
5.1 Introduction

Theoretically, the environmental impacts of delisting a
waste should be neutral, since the Agency will delist a waste
only if the generator can demonstrate that no adverse impacts to
human health or the environment would result. Imposing a
delisting fee should not create any new environmental impacts.
In practice, however, the delisting fee may cause positive
environmental impacts. To illustrate these impacts, this
section divides all petitioners into two categories: (1)
petitioners whose wastes will not bae granted a delisting or
petitioners who will be granted undeserved delistings due to a
decision based on inaccurate data; and (2) petitioners who will
be granted a delisting because their wastes do not pose a threat
to human health and the environment. This section first
describes the current environmental impact of the delisting
process fdy- these two groups, then evaluates the potential
environmerital impact of delisting fees, particularly for the
first group. Both types of impacts are presented to distinguish
the potential incremental environmental effects of a delisting
fee from the effects of delisting.

5.2 Environmental Impact of the Delisting Process

Ideally, the delisting process should result in no negative
environmental impacts because generators must maintain
compliance with the hazardous waste requlations, even after
submitting a delisting petition, until the petition is formally
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granted.27

For petitioners who deserve a delisting because their wastes
do not pose a health or environmental hazard (i.e., the second
group), requiring compliance until a delisting decision is made
results in some unnecessary overprotection. Since the validity
of a delisting petition cannot be determined until the petition
is granted or denied, the Agency deliberately chose to ensure
the protection of human health and the environment through
temporary "“over-requlation" of these petitioners. Continued
compliance prior to a delisting decision will, therefore, have
no adverse environmental impact by either group of petitioners.

Although pre-delisting compliance is required, the two
groups of petitioners often do not comply with the regqulations.
Current experience shows that some facility owners and operators
who have petitioned to have their waste delisted are in minimal
compliance or complete non-compliance with the RCRA quulations,
especially the ground-water monitoring requirements. These
owners and operators may believe that because their petitions
might remove them from the requlated system within a year or
two, there is no need to expend resources to comply with RCRA
now. :

This attitude of noncompliance results -in no envirormmental
problem with the deserving petitioners (i.e., the second group),
but does with the other petitioners. Non-compliance by
petitioners who will ultimately be denied a delisting or will be
granted a delisting undeservedly (e.g., due to faulty data) may
" result in environmental problems. These wastes pose a hazard to
human health and the environment prior to and during the entire
delisting review process if these petitioners do not remain in
regulatory compliance. Wastes that are undeservedly delisted
are likely to cause the most negative environmental impacts
since they will continue to pose a hazard after the delisting
review and decision. Non-compliance by the group of deserving
petitioners has no negative environmental impacts since these
wastes pose no threat to humanhealth and the environment.

5.3 Environmental Impact of Daliﬁtinq Fees

A delisting fee could create environmental impacts

-
-
:
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27 ag discussed later in section 6.2, EPA previously
granted "temporary" delistings, allowing certain generators to
not comply with the requlations even though their petitions were
not yet fully processed. HSWA effectively ended this practice.

28 Ground-Water Monitoring Survey, April 24, 1985, House
Energy and Commerce Committee, Subcommittee on Oversight and
Investigations, Print 99-I. It is not clear whether some of
these petitioners had been granted "temporary" delistings.
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independent of the ones that already exist with the delisting
process. Since the wastes of deserving petitioners (the second
group) do not pose a threat to human health and the environment
the issue of environmental impacts of a delisting fee is only '
relevant to the first group of petitioners.

A high delisting fee, especially one that imposes additional
costs for incomplete petitions requiring more Agency review
time, would encourage generators to submit more complete
petitions at the beginning of the process in order to minimize
their costs. In theory, more complete petitions would in turn
reduce the Agency's review time and provide quicker decisions
for petitions submitted by the first group. Tha sooner a denial
is made, the sconer non-compliance is discouraged and the risk
to human health and the environment is reduced.

In addition, a high fee may result in fewer petitioners who
are granted a delisting undeservedly, since more complete
petitions would mean better delisting decisions. The number of
delisting petitions granted undeservedly could also be reduced
by including a fee component to cover the cost of a data
verification site visit. Petition fees that include the costs
of site visits would allow a substantial increase in the number
of site visits EPA could perform, and would likely result in a
positive environmental impact. Knowledge of a site visit could
act as an incentive to generators to submit accurate petition
data. Greater data accuracy, combined with the possibility of
data verification by EPA for all or an increased number of
petitions, would reduce the number of petitions granted
undeservedly, thereby reducing the risk to human health and the
environment. :

A high delisting fee may also discourage undeserving
petitioners from seeking a delisting decision. The additional
. cost of a delisting _ fee, on top of the costs for preparing a
delisting petition 9, may be enough of a disincentive for
these petitioners to forego petitioning. Generators who do not
submit delisting petitions may be more likely to remain in
regulatory compliance. Moreover, a reduction in the number of
delisting petitions, especially petitions that will eventually
be denied, would reduce Agency review requirements and,
therefore, free up additional Agency resources for other
activities.necessary to protect human health and the environment
(assuming.these resources are still appropriated).

The size of the fee's positive environmental impact,
although difficult to estimate, is likely to be small. The

29 Generators generally spend between $15,347 and $59,460
to prepare a petition. Memorandum from Jennifer A. Bramlett,
SAIC to Scott Maid, EPA, 8/20/87, "Estimated Range of Petition
Preparation Costs®”.

DRAFT: Do Not Quote or Cite



impact is difficult. to estimate, in part, because of
insufficient data. For example, the only available information
on the number of petitions that were undeservedly granted in the
past are cpntained in the 12/86 GAO report, which addresses a
small sample of inspections. As part of its effort to verify
certain parameters of the delisting model, the Agency has
recently begun collecting some information about the
petitioners' compliance with RCRA, particularly the ground-water
monitoring requirements. These information requests are
expected to decrease the rate of non-compliance during petition
review. Given the available information, the Agency expects
that few, if any, petitions will be undeservedly granted due to
inaccurate petition data.

6. Acceptability to Statesg
6.1 Introduction

This section reviews the history of the delisting program in
the States, identifying the level of State participation pre-
and post-HSWA, as well as factors that may affect State
participation levels. Section 6.2 reviews potential impacts of
a Federal delisting fee on States, including the particular
implications of user fees with regard to State authorizations.
Finally, Section 6.3 discusses other State issues relevant to
delisting fees.

Note that this section does not address the relationship of
EPA's State grants to State fees. That issue is beyond the
scope of this paper. As explained in the beginning of the
paper, the Administrator directed OSWER to analyze the
feasibility of establishing a federal fee for review of
petitions for certain RCRA exemptions and waivers. Thus, the
paper discusses State fees only to the extent that they affect
the feasibility of a federal fee. The relationship of RCRA
grants to State fees does not affect the feasibility of a
federal fee. Consequently, the paper doces not discuss the
possibility of increasing EPA grants to States with their own
fees in order to encourage other States to adopt them. Nor does
it discuss the opposite possibility, i.e., phasing out grants to
States with their own fees. ~

6.2 Background

Priorzga HSWA, less than 25 percent of the authorized States
were authorized for the delisting program and none of thcsoso
States imposed user fees for review of delisting decisions.

30 GAO estimated that 25 States had received such :
authorization with at least 14 of them having active delisting
programs (12/86 GAO report, p. 39). It is not clear where GAO
obtained this figure. The State Programs Branch staff at EPA
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Few States applied for delisting authorization because of the
complex technical requirements and insufficient staff or
expertise. Public and political ramifications of facility
delisting decisions may have also made States reluctant to take
on delisting responsibility.

HSWA modified the delisting regulations in several ways:

- Prior to HSWA, EPA's evaluation of delisting petitions
addressed only those factors considered by the Agency in
listing the waste as hazardous; HSWA requires EPA to also
consider additional factors if there is a reasonable
basis to believe that such additional factors could cause
the waste to be hazardous.

- Pre-HSWA regqulations also allowed the Agency to grant a
temporary exclusion without prior notice and comment if
there was substantial likelihood that an exclusion would
be finally granted; HSWA requires EPA to provide public
notice and a comment period before granting or denying a
petition.

- HSWA required EPA to reevaluate all temporary exclusions
granted before November 8, 1984 and nullified the effect
of a temporary exclusion if a final decision to grant or
deny a petition was not promulgated by November 8, 1986
(i.e , within 24 months from date of HSWA enactment)

Under Section 228 of HSWA, any requirements, including the
delisting requirements, imposed pursuant to the amendments are
effective in authorized States at the same time they are
effective in other States. Since the HSWA delisting
requirements are more stringent than the pre-HSWA requirements,
EPA is responsible for administering the delisting program until
such time as the States are authorized for this program.
Currently, only one State, Georgia, is authorized under HSWA for
delisting. If States want delisting authority, the deadline for
modifying their programs is July 1, 1989, or, if statutory
changes are necessary, July 1, 1990. The State Programs Branch
at EPA Headquarters estimates that approximately 10-15 States
may seek delisting authority as part of HSWA authorization.

6.3 s;;t. Concerns

Thers-is considerable State opposition to a Federal
delisting fee, although the impact of such a fee on the States
does not appear great. According to the lead State

representative on the study group, "the basis of the opposition
is that for the fees collected to be substantial and worthwhile

Headquartérs estimates that the figure was much lower, i.e.,
only 10-15 States.
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would require fees to be applied in areas that might Preempt
State f?is (compliance monitoring fees, permit fees,
etc.).” A 1982 study found that many States g ve
implemented fees as part of their RCRA progranms. 3 Given the
significant—revenue generated by State fees under RCRA, the
States are ggderstandably concerned about any possibility of
preemption.

This concern is not an objection to a Federal delist fe
per se. Tha States are very worried that Federal Ezsi_ﬁiggbe °
implemented for other RCRA program activities besides
delisting. The feasibility of other Federal RCRA fees is
outside the scope of this paper. 1If these other candidate fees
are examined in depth, they would be reviewed under the same
criteria used here, including legal feasibility. Under the
IOAA, the Federal government can charge fees only for a service
that it provides. It does not have the legal authority to
charge fees for a service provided by others (e.g., the States).
Thus, it cannot preempt a fee that a State is charging a firm
for a service that the State provides. Given this legal
restriction, preemption cannot be an issue.

The States' concern about preemption also does not apply to
delegation of the RCRA program to the States. EPA bases its
decisions regarding State authorization only on the conditions

specified in Part 271. Exhibit 6.1 summarizes and presents Part -

271 conditions for State authorization. The amount of revenue
that the Agency may raise through a Federal delisting fee in a
particular State is not one of the factors considered by EPA in
determining whether to delegate the program to that State.

The States have also expressed concern that some sort of
user fee system may be required for delegation of delisting
authority. This concern echoes one of the main points raised in
1985 by State representatives on the Agency-wida Task Force on
user fees, i.e., that adoption of fees should not be linked to
program delegation. Again, however, EPA must base its RCRA
delegation decisions only on the conditions specified in Part
271. A user fee system is not one of the conditions specified
in Part 271. The State representatives noted that two of the

31 ret¥ér from Bryan W. Dixon, Director, Hazardous and
Solid wWaste Division, Texas Water Commission to Mike Northridge,
EPA Headquarters, dated 5/19/87.

32 np Study of State Fee Systems for Hazardous Waste
Management Programs,” SW-956, July 1982, prepared for EPA by
Fred C. Hart Associates, Inc. '

33 Congress recently stated that in developing its fees,
EPA should give "special consideration” to the concerns of the
States. H. Rept. 100-498, p. 852 (12/22/87). '
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EXHIBIT 6.1

REQUIREMENTS FOR FINAL AUTHORIZATION

| EPA Regulations
RCRA Standard

(40 CFR)

State program nmust be
"equivalent" to the Federal
Program = § 3006(b) '

State program must not ime
pose any requirements "less
stringent" than the Federal
requirements - § 3009

State program must be "con-
sistent" with the Federal
program and other State
programs ’

States may impose require-
ments which are "more
stringent" than those im-
posed by Federal regulations

State program must "provide
adequate enforcement" -
§§ 3006(b), 7004(b) (1)

State program must follow

specific procedures for pub-

lic "notice and hearing" in
the permitting process -
§8 7004(b) (1) & (2)

Statef progran nust provide
for the public availability
of information "in substan-
tially the same manrer, and
to the same dagree" as the
Federal progranm '

271.9-13

271.9-14

271.4

No analog in
the regula-
tions; the
standard is
outlined in
RCRA § 3009

271.15-16

271.14

271.17

The seventh standard was added by HSWA.

State Application

Program Description
Attorney General
Statement, and
Memorandum of
Agreement

Program Description
and Attorney Genera
Statement

Program Description

Program Description
Attorney General

Statement, and Memo
randum of Agreement

Program Description
Attorney General

Statement, and Memo
randum of Agreement

Program Description
Attorney General

Statement, and Memo
randum of Agreement
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conditions ("equivalency" and "consistency") cou i

be interpreted to require some type of usgr)fee ;3szgg?elvably
However, the Agency does not have and will not adopt such an
intepretation. similarly, the regulations regarding the
Memorandum of Agreement between EPA and a State contain
authority to include additional conditions for authorization (40
CFR 271.8(a)). Again, the Agency does not and will not exercise
this authority to require any sort of user fee system.

In addition, the requirement in section 271.6(b)(3) that a
State describe its source(s) of funding could arguably be
interpreted to require States to establish soma sort of user fee
system. Again, the Agency rejects any such interpretation. This
particular requirement gges not and will not affect the Agency's
authorization decision. Hence, a user fee system is not
and will not be ona of the factors considered in granting
delisting authority.

The States have pointed out, however, that the Agency
conducts capability assessments as part of the authorization
process. (See e.g., "National Criteria for a Quality Hazardous
Waste Management Program under RCRA", EPA/530 SW-86-021, July
1986, OSWER Policy Directive No. 9545.00-1.) These assessments
are currently not included in Part 271; the Agency plans to add
them to the regulations in the near future. - The States Tear
that through these assessments, EPA may require the States to
establish user fees. Note that this concern applies to
delegation of all parts of the RCRA program, not just to
delegation of the delisting portion.

The Agency's assessment of State capabilities is limited to
a determination of whether a State's performance in a given
- policy area is or will be adequate. (See Memorandum from J.
Winston Porter, Assistant Administrator, OSWER, to Regional
- Administrators, "Capability Assessments for RCRA Authorization
Program Revisions™ dated 4/8/87.) If the State's performance is
unsatisfactory (or its capability appears inadequate), then the
Agency will negotiate specific tasks designed to improve

34 The.requirement that a State submit a description of
its funding sources is, in a sense, an anachronism. When the
requirement-was promulgated in 1980, the federal government
intended to phase out grants to the States for operating their
own programs. EPA was interested in whether a State would be
able to carry out its program after the grants were phased out.
In other words, EPA imposed the requirement because of its
interest in any restrictions or limitations upon the sources,
not becauss of any desire to determine the appropriateness of
the types of sources. The federal government subsequently
decided not to phase out the grants in the near future.
Consequently, the requirement currently has no effect on the
Agency's authorization decision.
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performance. The Agency assessment focuses on how the State's
performance or capability can be improved. The negotiations do
not involve how the improvements in performance or capability

will be financed, except to the extent that fed
will be used. ‘ eral funds are °r

6.4 Potential Impacts on States

Despite the States' concerns, a Federal delisting fee system
may, in fact, have a positive impact on States. For example, a
fee system designed and implemented on the Federal level could
later be adopted or modeled by States after they receive
authorization and serve as a useful means of revenue '
generation. If a Federal delisting fee demonstrates that it is
capable of generating substantial revenue, that it does not
require extensive changes to States' accounting systems, and
that it is consistent with State program goals, then States may
consider adopting a similar fee system when authorized.

Another potential impact may be inequities across the States
due to possible variations in user fee systems. For instance,
States that are authorized for delisting may not charge a fee,
or may charge a lower feae than is charged by tha Federal user
fee system. Petitioners in those states would have a .
comparative economic advantage over generators in other States.
Incomplete data exist regarding the issue of industrial
"havens": the 1982 survey of States is inconclusive, although
the Agency does have some data on the costs facing a generator
who is deciding where to locate (or whether to relocate).
However, inequities among delisting fees in various States are
unlikely to create significant "havens" for industry. The
presence or absence of a delisting fee alone is not likely to
create strong enough incentives/disincentives for firms to
relocate in a different State. Therefore, fees are not
considered a significant factor in industry geographic
distribution.. Possible exceptions may be firms with new
facilities that have yet to be constructed and that plan to
locate near the border of two States, one with a high fee and
the other with a low or no fes.

Based on past experience, as well as data from the Hazardous
Waste Data Management System and the RCRA Firm/Facility
Financial database, EPA expects few State or local governments
to subait Melisting petitions for wastes at facilities that they
own or operite (e.g., fewer then 5 percent of RCRA facility
owners and operators are States or local governments).
Moreover, .as noted earlier in Section 2.3, those entities that
do submit petitions may not be subject to a fee because of legal
constraints or an Agency policy decision to exempt them. Thus,
the direct impact of a Federal delisting fee is expected to be
very small, if any.

Under a Federal user fee system, EPA can continue its policy
for turning over petitions that are in the Federal review
process when the State receives delisting authority. If a State
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participates only in a concurrence role, the State will not be
responsible for implementing the delisting program and Epp will
continue to process the petition. 1In this case, the fee system
would remain-unchanged. If a State is authorized to implement
the delisting program, however, EPA will stop processing the
petition and will turn all relevant data over to the State. The
State can choose to refer to the work EPA has done, or to
reinitiate the review process. In this case, EPA could prorate
the fee depending on how much time was spent with each partial
petition review prior to the State's authorization, and refund
the petitioner accordingly. Some accounting procedures exist
that could be used for tracking Agency expenditures and
prorating fees.

7. Economjc Fajrness
7.1 Introdﬁction

This section reviews the delisting fee in terms of its
economic fairness. Economic fairness issues include the effect
of a delisting fee on resource allocation and prices: positive
or negative shifts in allocation of private resources that may
result from a fee; the likely effect of a fee on product prices:;
and whether or not the fee satisfies the "polluter pays" .
principla. This section also examines issues relevant to
burdens and inequities likely to result from a user fee: the
level of hardship to the payer caused by transition to the fee:;
whether the fee will lead to unfair burdens on the consuming
public; and the extent to which fees may cause cross-subsidies
or other inequities among delisting petitioners.

7.2 Resource Allocation and Pricing Effects

A delisting fee may cause some generators to forego
submitting a petition. On the one hand, this could result in an
undesirable allocation of resources if the petition would have
been granted. In that case, these firms will unnecessarily use
Subtitle C capacity to manage their wastes. Such capacity is
becoming increasingly scarce. In theory, this may even increase
the price of Subtitle C capacity for other firms wanting to use
it. However, it is not likely that a deserving petitioner will
be deterred. The savings that a firm would realize in having
its petitfon granted and no longer having to comply with RCRA
Subtitle Cgrequirements are much greater than any fee lavel
being contemplated. A rough estimate of the savings can be
calculated from past Regqulatory Impact Analyses of RCRA Subtitle
C regulations.

On the other hand, if a fee deters firms from submitting
petitions that will not be granted, an improved allocation of
society's resources would result. A firm would not spend
resources in developing the unsuccessful petition and the Agency
would not spend resources in reviewing and eventually rejecting
the petition.
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one member of the study group suggested that the fee might
be rebated for successful petitioners. This would minimize any
possible misallocation of private resources. However, as
discussed.in section 4.3, it would also significantly reduce the
amount of costs that the Agency can recoup, thereby undermining
one of the key objectives of the fee.

The effact of a delisting fee on product prices and
competitive relationships in an industry depends, in part, on -
the level of the fee. If the petition is approved, then the
firm faces reduced costs in the future as a result of no longer
having to comply with RCRA. This reduction in future costs will
very likely outweigh the one-time cost of the fee and result in
decreases in product prices. If the petition is denied, then
the firm has spent resources that it cannot recoup. Unless the
fe: is exceptionally large, it is unlikely to affect product
prices.

The "polluter pays" principle is not exactly applicable to
the fee proposed for delisting petitioners. Under the polluter
pays principle, parties that are responsible for "polluting"
incur the costs of one or more of the related activities or
consequences. The delisting petition fee is similar only in the
sense that the party responsible for or desirous of the
delisting is also responsible for the cost (or a portion of the
cost) of the delisting. Since the delisting will only be
permitted if the delisted waste is not hazardous, however, the
petitioner is not "polluting®. The delisting is in no sense a
license to pollute; the petitioner does not pay to pollute,
rather he pays for a special review from the Agency.

7.3 Burdens/Inequities Caused by Delisting Fees

The level of hardship inflicted on the regulated community
by transition to a fee will differ depending on how far along
the firms are in the petition process. Three types of
petitioners are considered here: (1) petitioners who are still
in the process of petition review at the time of transition to a
fee (there were 129 facility-specific petitions in the review
process as of April 1988); (2) petitioners who are planning to
submit a petition and have bequn analytical preparations, but
have not yet formally submitted a petition; and (3) future
petitioners who have not yet considered a delisting petition.

The £fT#t category of petitioners are those who have already
submitted petitions that are still undergoing Agency review.
These petitioners were not aware of the possibility of a fee
when they submitted delisting petitions. The Agency may have
legal difficulties levying a fee against petitions submitted
prior to the fee's implementation. If a fee is levied against
petitions "in process”, these owners and operators are more
likely than others to experience undue hardship. Because these
petitioners have already committed significant resocurces to
prepare the petition, they may be reluctant to withdraw on the
basis of the fee, although, if they had had knowledge of the fee
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initially, they may not have submitted a delisting petition. A
proposed solution for these petitioners is to establish a
termination date for grandfathering, before which a reasonably
prepared petition could exit the system. Prior to that date
fees would not be charged. After that date, a petition stili in
the review process would be subject to all relevant fees.

Petitioners who have begun analytical preparations but have
not yet submitted a petition to the Agency by the time a fee is
introduced will be subject to the fee. These petitioners can
still withdraw from the process and cease their preparations,
although they will have already incurred some costs and investead
resources. Since implementation of a fee will require Agency
notice and a public comment process (or passage of legislation
by Congress), these owners and operators will have advance
notice. They may be able to speed up their submittals, or,
alternatively, reconsider petition submission given knowledge of
a future fee. '

Immediate transition to a delisting user fea will inflict no
hardship on the last category of petitioners (future delisting
petitioners). A generator is not likely to submit a petition it
the expected costs of doing so are too great. Since information
regarding the fee will be available to future petitioners, these
petitioners can assess the cost of delisting relative to their
available resources prior to submittal. :

The delisting staff has warned that the grandfathering date
must not be set arbitrarily. Heeding this warning, the Agency
could estimate the amount of time it takes most petitoners to
prepare a petition. This would then become the length of the
grace period during which any petitions submitted would not be
subject to the fee. (Conversely, any petition submitted after
this grace period ended would be subject to the fee.) The grace
period would commence whenever notice of the fee is effectively
given, which presumably would be the date that the proposed
regulation is published in the Federal Register. i

Imposition of the fee will not unfairly affect consumers.
'As noted above in Section 7.2, the fee is unlikely to have any
effect on product prices. Hence, it will likely have no effect
on cConsumers.

A fee—for all petitions based on average costs may result in
a cross-sudaidy. Specifically, firms whose petitions require
relatively few resources to review may be subsidizing firms
whose petitions require relatively substantial resources. As
noted earlier in Section 2.3 however, such a fee may pose legal
problems (e.g., it may not satisfy IOAA's nexus test). There is
no cross-subsidy issue if the fee is roughly proportional to the
actual costs incurred, e.g., if a higher fee was charged for
review of petitions requiring more resources.

Several members of the study group have raised the issue of
affordability of the fee. They are concerned that a larga.feo
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might impose an unfair burden on small firms. It is not clear
whether this factor should be considered. First, there is no
provision in IOAA expressly requiring EPA to weigh this factor
The IOAA does, however, have a vague provision stating that tné
amount of the fee must be "fair"; see section 2.2. In addition
the legislative history of IOAA implicitly suggests that '
congress intenggd to allow agencies to consider

affordability. Also, in the the FY 88 appropriations
conference report, Congress stated that EPA should give "special
consideration”" to thg concerns of small businessmen when
developing its faes.As ’

Second, the Agency Task Force on user fees did not mention
this as one of the policy factors to be considered by the study
group in reviewing a fee (see appendix A). 1In addition,
Circular A-25 also does not mention this factor in its list of
policy factors that may be considered. A-25 does, however,
provide for a fee waiver in conditions that justify one.

Thirg, most other federal fees do not have affordability
waivers. However, at least one other federal agency has
based tha amount of the fee on the firm's ability to pay.
.Specifically, the Interior Department included affordability in
its fee for grazing on public land. Nogg that this scheme has
been criticized by the Grace Commission®®, and was the subject
of litigation brought by the Natural Resources Defense Council.

Significant issues would be raised if this factor was
considered. First, as discussed in Section 4.4, it would be
very difficult to design an affordability waiver that is fair
and simple. Significant resources may be needed to cover the
costs of designing an ability-to-pay test. Second, if design
costs are minimized by adopting vague criteria, then the costs
of processing the waivers would increase. Even if specific
~criteria are adopted, implementation costs could be relatively
high, e.g., if the criteria are complex. Finally, the Agency
would have to develop a rationale justifying affordability
waivers, i.e., an explanation for why the general taxpayers

35 s._gpp. No. 2120, 8lst Congress, 2d Sess., p. 4 (1956).

36 g, Mept. 100-498, p. 852 (12/22/87).

. 37 prate Report to the Office of the Chairman,
Administrative Conference of the United States, "A Survey of

Federal User Fee Programs", by Eastern Research Group, Inc.,
December 1986.

38 president's Private Sector Survey on Cost Control, Task
Force Report on User Charges (1983) (Grace Commission Report).

DRAFT: Do Not Quote or Cite



should subsidize small companies. In analyzing this issue, one
should also bear in mind that the savings a firm would reaiize
from a successful petition (e g., elimination of the need to
comply with RCRA Subtitle C) are quite substantial.

A description of how to consider affordability is outlined
in Appendix E. Due in part to a lack of resources, this
approach has not been fully developed or implemented.

Finally, generators may consider any type of delisting
petition fee to be inequitable. They may feel that it is unfair
to pay a fee to petition to delist wastes that should not have
been deemed hazardous in the first place. As noted in Section
1.2, the Agency is attempting to address this underlying
inequity by reassessing its listing program.

8. Conclusions

The previous discussion indicates that no significant
obstacles exist to implementing a delisting user fee based on
the six Task Force criteria,

Currently, the User Charge Statute of the IOAA provides EPA
with the authority to charge fees if certain criteria are met
regarding the amount and structure of the fee:. The recommended
option is to develop a regqulatory proposal assessing a delisting
fee based on IOAA and then seek specific authorization during
the next reauthorization of RCRA. Regarding retention of fee
receipts, the Agency received some authority in this area in the
FY 88 appropriation. The recommended course is to continue
pursuing the Agency's initiative for new legislation and, if
that fails, to seek specific authority during the next RCRA
reauthorization. 1In the interim, the Agency's authority to
retain fee receipts should be renewed annually during the
appropriation process.

A delisting fee would be administratively feasible, although
there may be some significant difficulties. First, it may be
difficult to identify and quantify some of the costs of
reviewing petitions. For example, EPA's limited experience with
generic delisting petitions may make it difficult to determine
the resources that it will spend in reviewing them. Second,
some data gaps on policy concerns will make it difficult to
sufficiently consider these factors in evaluating a fee. For
example, although it is expected that a delisting fee will have
a positive environmental impact, it is difficult to estimate the
size of this impact. Finally, OSW will need to draft guidance
for Headquarters staff on key aspects of administering the fee
(e.g., how to determine the number of hours to charge via an
hourly fee). A base fee for complete petitions, plus an
additional hourly fee to cover resources spent reviewing
petitions with incomplete data, is recommended. This type of
fee structure will likely encourage more complete applications
and reduce Agency resource expenditures.
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A delisting fee would likely raise about $1 million
annually. EPA's budget would probably increase slightly
depending on the Agency's access to thae fee receipts and’any
corresponding change in EPA's appropriation. The revenue
estimate is based on an estimate of how the Agency's past :
delisting expenditures would change in the future. EPA spent
approximately $2.4 million on delisting in FY 87. These costs
will decrease due to several factors, the most important likely
being the relisting program. Other factors include the
incentive effects of the fee itself and State delegation.
However, revenue could increase significantly, up to $2.6
million, if EPA included a facility visit as part of every
petition review. Finally, net revenue to the federal government
would be, at a minimum, approximately $660,000, far greater than
the administrative costs, which would range from $23,000 to
$80,000. Thus, it is financially feasible to institute the fee.

No significant adverse environmental impacts are expected as
a result of a delisting fee. Relative to no fee, a fee can be
expected to decrease tha number of petitions and increase
petition quality. To the extent that a fee discourages
non-serious petitioners, or encourages more complete and
accurate petitions (which require less review resources), Agency
resources will be conserved. An indirect, positive
environmental impact could, therefore, result from conservation
of Agency resources for use in other environmental areas
(assuming the level of resources does not change). In addition,
more complete delisting petitions will decrease the review time,
thereby denying unworthy petitions sooner. Quicker petition
turnaround time, for petitions that are denied, might reduce the
non-compliance time of certain generators and the threat to
human health and the environment. Finally, a fee that provides
funds for data verification activities will ensure that only
non~hazardous wastes are delisted.

State opposition to a Federal delisting fee exists due to
concern that fees will eventually be applied in areas that might
preempt State fees. This concern exists for user fees in all
RCRA programs, not simply fees for delisting. Under the IOAA,

- however, the Federal government can charge fees only for a
service that it provides, not for State-implemented activities.
Another State concern is that a State user fee system may be
required £¥r delegation of delisting authority. However, RCRA
, delegatiom decisions nmust be based only on conditions specified
in Part 2717 Establishment of a user fee system is not one of
the conditions. A Federal delisting fee system may have a
positive impact on States. For example, a revenue generating
fee system designed and implemented on the Federal level may
later be adopted or modeled by States.

A delisting fee is not likely to have significant negative
.economic effects. A fee may, in fact, result in better
allocation. of private resources if it discourages illegitimate
petitioners. A fee is not likely to have any effact on product
prices or competitive relationships in an industry. The level
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not be charged a fee. It ig unclear whether the affordabilityos
a fee should be considered in determining its feasibility, 1f

it is to be considered, EPA could use the approach outlined in
" appendix E.
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Appendix a

Questions for Six Criteria
Established by EPA Task Force on User Feeg

regislatively Feasible
- Is there already specific statutory authority?

~ = Would Independent Offices Appropriation Act (IOAA) authority
be satisfactory?

- Would the fee be characterized as a tax? (E.q., especially
when mixed public and private benefits are involved or if thae .
fee is based upon criteria other than cost recovery.) If yes,
it would not be recoverabla under the IOAA.

- Would political opposition make adoption of legislation
unlikely? (E.g., if an interest group has "veto power.")

- Is legislative action prerequisite? (E.g., Agency-wide
legislation, statutory amendment, Appropriations languaga.)

- What kind of new legislation would have the most promise for
success? (E.g., statute-specific leqislation, Agency-wide
legislation.)

- Would legislation authorizinq dedication of revenues in a
way that bypasses the Congressional appropriations process be
politically acceptable?

- What "political capital" would EPA need to spend for
successful introduction of new legislation?

- Would seeking legislation on fees upsat other negotiations?
(E.g., reauthorizations.)

- Would the fee be levied against public entities (e.gq.,
States, municipalities) or constitute simply an accounting shift
of Federal funds (e.q., grants)?

Environmental |
- Would the fee encourage positive environmental behavior?
(E.g., encourage risk reduction, stimulate environmentally

beneficial :innovation, assist environmental education, expand
environmental protection.)

= Would the fee impede information transfer to the States or
to the regulated community? (E.g., by making information too
costly.)

- Would the fee discourage compliance with regulations?
(E.g., late submission of data, illegal waste disposal.)

- = Would tﬁo fee make enforcement more difficult? (BE.g.,
result in more enforcement actions, make them more complex.)



Financia eptable

- WOuld fee revenue be substantial and amount to a sizable
portion of program costs?

- Would net revenue to the government be significant? (E.q.,
corporate income tax deductions for fee payment should be taken
into account.)

- What are the fea's budgetary implications for EPA? (E.g
availability of revenue for program operation, revenue to oftset
tpottom line"” EPA expenditures.)

- Would administrative costs be high in relation to revenue
generated? (E.g., guidance, collection, and accounting costs.)

- Would the fee increase enforcement or general counsel costs
substantially? (E.g., more enforcement actions, ruling
internally on waiver requests.)

- Would the fee serve as a stable revenue source? (E.q.,
fees for activities soon to be delegated and fees designed as
policy tools to alter behavior may not provide a stable Trevenue
sourca.)

- Would the fee be only a one-time recovery?

Acceptable to the States

- Would the Federal fee have an impact on established State
policies? (E.g., affact collection of fees at the State level.)

= Would the fea be levied against public entities (e.g.,
States, municipalities) or constitute simply an accounting shitt
of Federal funds (i.e., grants)? .

- Would the fee affact State regulatory resource
requirements? (E.g., increase or decrease need for State
enforcement and compliance actions.)

- Would the Federal fee provide an incentive for State-level
fee initiqg;vco without entailing undue development costs?

= Would the inmposition of a Fddoral fee differentially affect
delegated and non-delegated programs? (E.g., create regqulatory
burdens for States, serve as a disincentive to delegation.)

= Would the fee lead to regional disparities? (E.g., ~
creation of "pollution havens" or a disincentive for industry to
locate in a certain area.)



Administrable

- Does -sufficient data exist to justify reasonableness of
fees? (E.g., data on administrative costs, data enabling

projection of fee impacts.) If not, what costs and time are
necessary to gather the data?

- Are beneficiaries of the service sufficiently
wall-identified to levy the fee accurately against them?

- What costs would the fee recover? (E.g., costs for specific
actions, generic scientific review costa, other overhead costs.)

- Could a clear protocol for calculating direct and indirect
costs be developed easily?

- Are nécessary accounting procedures specifiable and easily
implemented? Would the Inspector General be able to approve
them as auditable?

- Would fee implementation involve administrative complexity?
(I.e., factors related to number of parties charged, nature and
number of components comprising the charge, point at whiéh the
charge is levied, variable charges among parties.)

- Upon what criteria would the fee be based (e.g., volume of
product produced, risk), and are these criteria readily
quantifiable?

Economicall air

- Would the fee satisfy the "polluter pays" principle and
encourage better allocation of private resources?

- Would the fee substantially affect prices? (E.g., shift
competitive relationships in an industry, influence cost of a
product.) 1If designed to effect policy changes, fees may alter
prices and change competitive balances.

« Would the fee influence international trade or balance of
payments? .

- Would ahrupt transition to the fee inflict debilitating
hardship on the payer?

: - Would imposition of the fee unfairly affect the consuming
public? (E.g., if availability of an essential product or
service is reduced.)

- Would a cross-subsidy result from the fee? (I.e , when one
class or group pays fees although a competitor does not.)



Appendix B

FY 87 Delisting Program Costs

EPA spent approximately $2.4 million on delisting related
activity during fiscal year 1987 (FY 87). This figqure
represents expenditures for both contractor support and Agency
FTE. As Table 1 shows, nearly two-thirds of the annual costs
are spent on contractor support.

Table ]

FY 87 Delisting Program Costs
(in thousands)

$1;522 Contractor suﬁport
88Q FTE

$2,402 Total

These costs are broken down further below. The appendix
concludes with a comparison of the study group's cost estimate
with the one made earlier by the Office of Program Management
and Support (OPMS). , Ce : B

A. Contractor Support expenditures

The Agency spent approximately $1.522 million on contractor
support in delisting in FY 87. Specifically, EPA budgeted
$2,840,670 in its cogtract no. 68-01-7244, which spanned fiscal
years 1986 and 1987. A review of the contractor's progress
reports shows at least five work assignments (WA's) related to
delisting. ([Note: it is not known whether work assignments 2
and 4-7 wers related to delisting. The progess reports which
Wendell Miser gave OPPI did not discuss these assigments since
they were closed. They totaled $407,982. Note that WA #1l1 (for
$11,805), dealing with the air toxicity characteristic, is
apparently not related to delisting.] As shown in Table 2,
these five assignments totaled $2,420,883. This represents over
85% of the contract's total amount. .

These work assignments had different periods of
performances- some covering parts of FY 86 as well as FY 87.
Thus, in omdsr to determine the costs for FY 87 alone, one needs

1 additional funds were apparently spent for delisting
support under other contracts. This discussion is limited to
contract #68-~01-7244, under which most of the contractor support
was provided. '
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to adjust the figures. Accordingly, costs for work assignments
with performance periods spanning more than the 12 months in Fy
87 are adjusted to a one-year basis. For example, WA #1 covered
- a period of 20 months, including all 12 months of FY 87. The
costs for this WA ($1,320,384) are multiplied by 0.6 (i.e., .
12/20), resulting in a FY 87 figqure of $792,230. The costs for

work assignments with performance periods entirely within FY 87
remain the same. :

The adjustments of costs to the FY 87 baseline are shown
below in Table 3.

Table 2

Delisting related Work Assignments in
- EPA Contract No. 68-01-7264

: Contractor
WA WA Work Plan With Lead
No, Title Budget Responsaibility
1 Support for Petition Review $1,320,384 SAIC
3 Spot Check Program . - 886,241 - ENSECO
8 Support for Delisting Paetition
Data Management System (DPDMS) 131,048 SAIC
9 Guidance Manuals 59,907 . Cadmus
10 DPDMS Maintenance, Enhancement
and Training Support 23,303 SAIC

Total $2,420,883 (which equals 85%
’ the total contract amo
of $2,840,670)

.'_ u\-'.. .

2
F I
!
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Table 3

- Adjustment of Delisting Contractor Costs
to FY 87 Baseline

Duration of FY 87 Baseline
Performance Performance Work Plan (i.e., adjusted

WA __Period Period Budget to 12 months)
1 2/4/86-9/30/87 . 20 months $1,320,384 $ 792,230
3 2/20/86-9/30/87 19 1/2 mos. 886,241 545,379
8 6/18/86-9/30/87 15 1/2 mos. 131,048 101,457
9 12/4/86-8/30/87 (within FY 87) 59,907 59,907
10 5/26/87-9/30/87 (within FY 87) 23,303 —_e3.,303

Total $ 1,522,276

B. Agency FTE expenditures

The Agency spent roughly $880,000 in FTE on delisting
related activity in FY 87. This represents approximately 22
FTE, assuming a cost of $40,000 per FTE.

As to be expected, the majority of the 22 FTE came from the
Office of Solid Waste and Emergency Response (OSWER), with most
of that coming from the Office of Solid Waste (OSW).
Specifically, 19 of the 22 delisting related FTE were from
OSWER. Of these 19 FTE, 17 were from OSW; Table 4 shows the
. breakdown of FTE Agency-wide.



Table 4
Agency FTE spent on Delisting in FY 87

Running Balance

FTE of FTE
variance Section professional staff 6 6
vVariance Section clerical staff 1 7
Other Assistance Branch sections
and other PSPD Branches 3 10
PSPD Director's immediate office 1 11
WMD, CAD and OPPI 4 - 15
OSW Director's immediate office
and OPMS 2 17
OWPE, OERR, OUST 1 18__
OSWER AA's immediate office 1 19
Oother AA-ships (excluding OARM) 2 21
OARM and Adm'r's immediate office 1 22
TOTAL 22

To derive this estimate, staff in the Office of Policy,
Planning and Information (OPPI) reviewed the number of FTE
allocated to the Agency's different offices, and estimated the
amount related to delisting. A detailed description of this
review is given below. Note that each assumption made by OPPI
is clearly stated. This makes it convenient to later check one
or more of the assumptions. For example, in step 1 below, it is
assumed that the Variance Section had 6 total professional FTE
in FY 87. ;.It should be relatively easy to check with OPMS and
compare tNis estimate with the actual figure.

First, as illustrated above in table 4, it was assumed that
the Variance Section professional staff totals 6.0 FTE, all of
which is spent on delisting-relisted activity. Sacond, it was
assumed that the Variance Section had 1.0 clerical: FTE, with all
of it also being spent entirely on delisting-related activity.
Third, it was assumed that interviews would reveal that
personnel -in the other Assistance Branch sections and other
branches in the Permits & States Program Division (PSPD) spent a
total of 3.0 FTE on delisting. Fourth, it was assumed that the
total FTE for PSPD staff (excluding personnel on the Division
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Director's immediate staff) was SO FTE. Note that 20% of this
total was spent on delisting (i.e., 10 FTE out of 50 = 20%;
Fifth, it was assumed that there were 5.0 FTE in the PSPD ]
Director's immediate office. Sixth, it was assumed that the
Division Director's immediate office spent tha same percentage
of resources on a particular activity as the rest of the staff
that it oversees does. Thus, since 20% of the PSPD staff FTE
was related to delisting, then 20% of the immediate Division
Director's office FTE was deemed to be spent on delisting. Note
that 20% of 5.0 FTE equals 1.0 FTE. Seventh, it was assumed
that the total FTE for the Waste Management Division (WMD), the
Characterization and Assessment Division (CAD), and OPPI was 125
FTE. Eighth, it was assumed that interviews would reveal that
these personnel spent a total of 4.0 FTE on delisting-related
activity.

At this point, it may be useful to pause and review the
total FTE overall and the total FTE spent on delisting.
Tallying the assumptions above, one finds that (aside from the
Office Director's immediate office and OPMS) OSW has a total of
180 FTE. (This breaks down to 53 in PSPD and 125 in WMD, CAD
and OPPI.] Of this 180 FTE, 15 is estimated to be spent on
delisting. (This represents 11.0 from PSPD and 4.0 from WMD,
CAD and OPPI.] Note that 15 delisting-related FTE out of 180
total FTE equals 1l/12. SR -

Ninth, it was assumed that the total FTE for the OSW
Director's immediate office and OPMS was 24 FTE. Tenth, similar
to the sixth step above, it was assumed that the allocation of
FTE in these two offices reflects the allocation of the staff it
oversees. Thus, 2.0 additional FTE (i.e., one~twelfth of the 24
FTE) is deemed to be spent on delisting activity.

Eleventh, a total of 350 FTE was assumed for the Office of
Waste Programs Enforcement (OWPE), the Office of Emergency
Remedial Response (OERR) and the Office of Underground Storage
Tanks (OUST). Thus, the total FTE for OSWER (excluding the
staff of the Assistant Administrator (AA)) is 5354. (This breaks
down to 204 FTE for OSW and 350 for the other offices.])

Twelfth, it was assumed that interviews with OWPE, OERR and OUST
would reveal a total of 1.0 FTE related to delisting.

, 1t was assumed that the total FTE for the AA's staff
is 33. Fourteenth, similar to steps six and ten above, it was
assumed that the allocation of FTE in the AA's office reflects
the allocation of FTE in the offices it oversees. Note that
roughly 3% of the FTE in offices below is allocated to delisting
activity. (This is calculated by dividing the 18 FTE related to
delisting by the 554 total FTE.] Three percent of the 33 FTE in
the AA's office means that approximately 1.0 FTE in the AA's
office is spent on delisting activities. Table 5 shows the
breakdown of delisting related FTE within OSWER.
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Table 5

Delisting related FTE within OSWER

AA's immediate office (1 _total)
OWPE, OERR, OUST (]l _total) OSW (17 total)

2 - OD's immediate office, OPMS
4 - WMD, CAD, OPPI
11 - PSPD

Fifteenth, it is assumed that interviews would reveal that
delisting-related activity in other offices headed by Assistant
Administrators (excluding the Office of Administration and
Resources Management (OARM) but including, e.g., the Office of
General Counsel and the Office of Policy and Program Evaluation)
total 2.0 FTE. Note that the total FTE related to delisting now
stands at 21.0. Sjixteenth, a total of 4,200 FTE is assumed for
all offices headed by an AA (except OARM). Note that 21 divided -
by 4,200 equals 0.005%. Seventeenth, similar to steps six, ten
and fourteen, it is assumed that the allocation of FTE in OARM
and the Administrator's office reflects the allocation of FTE in
the rest of the Agency. Eighteenth, it is assumed that the
total FTE for OARM and the Administrator's office is 200. Thus,
1.0 FTE from these offices is deemed to have been spent on
delisting activity. [This is calculated by multiplying 200 by
0.0005%.] Table 6 shows the breakdown of delisting related FTE
among AA's offices.

Table 6
Delisting related FTE according to AA's offices

Administrator's Office

and OARM
1 FIE
- ZA.0SWER Other AA's
(e.g., OGC & OPPE)
19 _FIE
(broken down in 2 FIE

table 5 above)

C. Comparison with earlier estimate

The §2.4 million estimate described in this appendix
differs sharply from the $0.57 million estimated earlier by OPMS
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for the Agency-wide Task Force.? The main reason for the
difference is that OPMS apparently did not include contractor
costs. Note that OFMS apparently made its calculations prior to
the large _increase in delisting contractor support, which
occurred early in calendar year 1986. Of course, these costs
account for $1.52 million of the OSWER study group's figure..

Aside from contractor costs, the two estimates also
differed on FTE costs. The study group estimated 22 FTE at a
cost of $380,000 while OPMS estimated 14.3 FTE at a cost of
$567,000. There are several possible explanations for this
difference. First, unlike the study group, OPMS apparently dia
not include indirectly related FTE. It is not clear why OPMS
did not include them; the IOAA clearly authorizes EPA to recover
these costs through a fee. Perhaps the RCRA workload model is
not designed to track indirect FTE, i.e., does not account for
FTE not spent on one's area of direct responsibility. EPA may,
however, face administrative difficulties in providing
sufficient documentation for indirect FTE; see section 3.2. 1If
so, then the study group estimate would have to be revised
downwards, making it closer to OPMS' estimate.

The two estimates were also based on two different
methodologies. OPMS used the RCRA workload modal to estimate
the costs of one petition review, and then multiplied that by
the number of petitions per year. OPMS included several caveats
to its estimate, noting that the workload parameters were very
tentative and might be too low. The study group estimate, on
the other hand, was based on an analysis prepared by OPPI staff,
which made several key assumptions. Some of these assumptions
may turn out to be inaccurate, thereby leading to an
overestimate. For example, OPPI staff assumed that interviews
with OWPE, OERR and OUST would reveal a total of one delisting
related FTE in those offices. However, EPA may decide not to
conduct these interviews, or such interviews may find no
delisting-related FTE. ‘ .

Next, the estimate by OPMS was apparently based on FY 86
data, while the study group's estimate reflect FY 87 costs.
However, delisting activity was at roughly the same level during
these two years. Thus, it is unlikely that this could have been
a significant factor.

Finaig&, the study group used a slightly higher cost

2 Memorandum from Kennan Garvey/OPMS, OSWER
Representative on Fee Collection Workgroup, to John Adams
(Comptroller's Office), Chairperson, Fee Collection Workgroup,
entitled "Initial Report on the Status and Opportunities for
RCRA Fee Collection" and dated February 25, 1986.

3 Ibid.
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estimate for 1.0 FTE ($40,000) than OPMS did ($39,600). This
however, represents only a very minor part of the difference ’
~ between the groups.

The estimates also differed in the current number of
petitions per year: OPMS assumed 126 pesitions/year while the
study group assumed 140 petitions/year. Although the annual
number of petitions is a key factor in the estimate by OPMS, it
does not directly affect the study group's estimate. As
discussed above, the study group examined total costs of the
delisting program, regardless of the number of petitions. Thus,
for the study group, this number only became a factor when
determining the average fee. Consequently, these inconsistent
assumptions do not really explain the difference in the
estimates of total costs, although the difference would be
reduced if OPMS had made the same assumption as the study group.

The difference in the estimated number of petitions per
year does partly explain the difference in estimated average
fee: OPMS - $4,500; study group - $17,160. The study group's
figure is calculated by dividing total costs ($2.402 million) by
the number of petitions (140). Note that this figure is not
very useful since EPA does not have the legal authority under
the IOAA to charge an average fee based on total costs (see
section 2.3). T )

4 Memorandum, dated 10/2/87, from Suzanne Rudzinski,
Chief, Assistance Branch, PSPD to Debora C. Martin, Chief,
Policy Analysis Sstaff, OPPI, "Costs Associated with Spot Visit
Check Site Visits for the Delisting Program®.



Appendix ¢

Estimated Revenue from a Delisting Fee

A delisting fee would likely raise approximately $969,200
in revenue annually (with an average fee of roughly $15,000 for
apprcx@mately 63 petitions). This figure may vary significantly
depending largely on the effect of the relisting program and the
number of facility visits. For example, the total could rise to
as much as $2,632,400 if EPA decided to conduct site visits as
part of every petition review. On the other hand, revenue could
also be zero if, for example, the relisting program results in
the end of the delisting program.

Saction A explains the formula used to derive these
estimates. Section B discusses the estimatad values for the
variables in the formula. Section C shows the arithmetic
calculations.

A. Revenus Estimate Formula

The total amount of revenue (TR) will equal the total costs
of the program (TC) multiplied by the percentage of costs
recovered by the fee (CR). This relation can be shown in the
following expression:

(1) TR = TC#*CR

Total costs will equal the sum of facility visit costs
(FVC) and total remaining costs, hereinafter referred to as
total base program costs (BPC). This relation can be shown in
the following expression:

(2) TC = FVC + BPC

The total facility visit costs will equal the number of
facility visits multiplied by the average cost per facility
visit (AF). The number of facility visits will depend on the
number of petitions (N) and the percentage of petition reviaws
that include a facility visit (P). This relation can be shown
in the following expression: o

(3) PV = APSN*P

As suggested in section 4.3, the number of petitions in the
future may be significantly lower than the number of petitions
submitted in the past (N'). First, the relisting program (R)
will likely cause the number of petitions to drop substantially
(see section 1.2). Second, the number of petitions will
decrease to the extent that EPA delegates the delisting program
to more States than it did prior to HSWA (HS). Finally, the fee
itself may.deter submission of petitions, e.g., those with
little merit, (D). This relation can ba shown in the following
expression:



(4) N = N'*R*#HS*D

simpioﬁalgebraic substitution of (4) into (3) results in
the following expression:

(5) FVC = AFAN'*RAHS#D#P

Next, the total base program costs (BPC) will equal the
past base program costs (BPC') discounted by various factors.
These factors include two of the factors above (R and D). Base
program costs will also be reduced to the extent that EPA
delegates the delisting program to the States (S). In addition,
they will be reduced to the extent that the fee provides an
incentive for improved petition quality (Q). This relation can
be shown in the following expression:

(6) BPC = BPC'#*R#*S*D*Q

Simple algebraic manipulation of (2), (5) and (6) results
in the following expression:

(7) TC = AFAN'#RYHS*D4*P + BPC'*R#*S#*D%Q .
Additional manipulation, of (1) and (7), results in the
following expression: :

(8) TR = AF®N'#R#HS*D#P*CR + BPC'*R#S*D*Q*CR

This is the basic formula for estimating delisting fee
revenue. -

B. Estimating Values for the Variables

As shown in expression (8) above, the formula for
calculating total revenue includes ten variables. This section
includes estimated values for each of these variables.

AP - EPA's average cost per facility visit. In FY 87, this cost
was $33,000; see appendix B. OPPI staff assumed that this
figure is”gnlikoly to change significantly in the near future.

Notecthat the $33,000 figure represents only the funds
spent by BPA on contractor support for facility visits. It doces
not include the cost of Agency FTE spent on facility visits.
This underestimate of the true value of AF should not
significantly affect the total revenue estimate however. 1If AF
is adjusted upwards to reflect this Agency FTE, then BPC' would
have to be revised downwards by a similar amount. The two
adjustments would largely cancel each other out.

N' -.tho number of petitions submitted in the past. EPA has
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received approximately 140 petitions per year in the past; see
appendix B. :

R - the effact of the relisting program on the number of
petitions in the future. This variable ranges from 0 (complete
elimination of the delisting program) to 1.0 (no effect). OPPI
staff estimated 0.5, which represents a 50% reduction in the
number of petitions and base program costs.

HS - the effect on the number of petitions of a higher level of
State delegation than that which existed prior to HSWA. As seen
above with N', the estimate of the number of future petitions is
based on the average number of petitions throughout the history
of the delisting program. This number already reflects
delegation of delisting authority to 10-15 States. 1In other
words, the number of petitions received by EPA in the past
(i.e., 140 per year) does not include the petitions processed by
the authorized States. As explained in section 6.2, the number
of States expected to seek delisting authority in the future is
likely to be the same as that prior to HSWA (i.e., 10-15); a
higher lavel is not expected. Thus, state delegation is not
expected to have any effect on the number of future petitions,
aside from the delegation to 10~-15 States already accounted

for. Consequently, OPPI staff assumed HS equalled 1.0 (i.e., No
effect).

D - the deterrent effect of the fee. The fee may have no effect
at all (i.e., D= 1.0) or a large one (e.g., D = 0.7, with 30%
of the potential petitioners deterred by the fee). OPPI staff
estimated that D would equal 0.9.

P - the percentage of petition reviews that include a facility
visit. This variable can range from zero (i.e., EPA conducts no
facility visits) to 1.0 (i.e., EPA includes a facility visit
with each petition review). In the past, EPA has conducted
facility visits during 6% of the petition reviews (see section
1.1). Limited resources have prevented EPA from increasing such
visits. wWith a fee, EPA would be able to incrcase the
percentage of visits significantly. OPPI staff assumed that 20%
gt the petition reviews in the future include a facility visie,
«Q., P = 0.2.

Note that although the percentags of reviews including a
facility vieit is estimated to increase significantly in the
future, thd actual number of facility visits would not. This is
a result of the number of petitions subaitted in the future
dropping below current levels. As discussed later, the number
of petitions is estimated to drop froam 140 to 63. A change in P
from 6% to 20% would mean 12.6 visits per year (i.e., 0.2%63)
instead of 8.4 (i.e., 0.06#%140).

CR - the percentage of costs recovered through a fee. Circular
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A-25 instructs EPA to recover all costs through a fee.
Administrative difficulties, e.g9., satisfying all the IOAA.
requirements, may hinder EPA however; see sections 3,2 and 13.3.
QPPI staff assumed that these obstacles could be overceme and
full cost recovery is achieved (i.e., CR = 1.0).

Note that EPA may decide, as a matter of policy, to rebate
the fee for successful petitioners (see section 7.2). 1If so,
then CR would be close to zero, given the high success rate of
petitions (i.e., CR = 1.0 - success rate). A rebate would
significantly reduce the amount of costs that EPA could recoup.
Since full cost recovery is one of the key objectives of the
fee, OPPI staff assumed that there would be no rebats.

Note also that EPA may decide to waive the fee based on a
firm's ability to pay:; see section 7.3 and appendix E. If the
fee were waived for firms that could not afford it, then CR
would be decreased. OPPI staff assumed that no affordability
waivers would be allowed.

BPC' - the total base program costs in the past. OPPI staff
used data from the most recently completed fiscal year.
Specifically, EPA spent approximately $2.402 million on
delisting during FY 87 (see appendix B). Subtracting tire
facility visit costs ($545,000) brings the total down to $1.837
million. Next, as discussed in section 4.2, "one-time costs"™
need to be deducted. For example, EPA spent approximately
$59,000 on preparing delisting guidance manuals during FY 87.
Presumably this was a one-time activity and EPA will not spend
similar sums in the future. The guidance manual expenditures
appear to be the only one-time costs during FY 87. Thus, BPC'
equals $1.798 million (i.e., $1.857 million mimus $59,000).

As noted above with AP, the figure used for facility visit
costs represents only contractor support costs. Thus, the FY 87
figure for base program costs incorrectly includes Agency FTE
costs for facility visits. This overestimate should not
significantly affact the estimate of total revenue howvever. Any
downward adjustment of BPC' would be roughly cancelled out by
the corresponding upwvard adjustment of AP,

S - the effect of State delegation on the base program costs.
EPA estimgtas that 10-15 of the 54 Statas and territories will
receive audthorization for the delisting program; see section
6.2. Thus, S ranges from 0.72 (i.e., 1.0 - 15/54) to 0.81
(L.e¢., 1.0 - 15/54). OPPI staff used a mean value of 0.76.

Note that §, which affects base program costs, differs from
HS, which affects number of petitions. As seen above with BPC',
base program costs are estimated using FY 87 costs. Only one
State was authorized for delisting in FY 87. Thus, the effect
of State delegation is not really reflected in the figure for FY
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87 BPC. By contrast, the number of petitions was estj
based on the history of the delisting program, includiggtgge
pre~HSWA period when 10-15 States were authorized for delisting.

Thus, this figure already reflects the effect i
10-15 States. ~ of delegation to .

Finally, note that the estimate for S can be improved by
reviewing the level of base program costs throughout the history
of the delisting program. For example, one could check the base
program costs for FY 84, when pre-HSWA state delegation was at
its peak, and compare them with the costs in FY 87, when the
number of authorized States was low. If the costs do not differ
significantly, then one can conclude that State delegation does
not greatly affect delisting costs (i.e., the value of S should
be closer to 1.0). :

Q - the improvement in petition quality as a result of the fee.
As discussed in section 3.3, it is recommended that the fee be
designed to encourage better petitions. The better the
petition, the less resources EPA spends on review. OPPI staff
assumed that this incentive effect of the fee will result in a
10% reduction of EPA'S costs (i.e., Q = 0.9).

C. Calculations ' o -

Plquinq the values estimated in section B into the formula
outlined in section A results in an estimate of $969,200 total
revenue. The arithmetic is shown below.

(8) TR = AF#N'#*R*HS#D*P#CR + BPC'#R#S*D*Q#CR

AF = $33,000; N' = 140; R = 0.5; HS = 1.0; D = 0.9; P =/0.2;

CR = 1.0; BPC' = $1.798 million; S = 0.76; Q = 0.9.

TR = ($33,000) (140) (0.5) (1.0) (0.9) (0.2) (1.0) +
($1.798_million{?o.5)(QJJGﬁ(O,S)(O.S)(l.O)

TR = ($33,000)(70)(0.18) + ($1.798 million)(0.38)(0.81)
TR = ($33,000) (12.6) + (1.798 million) (0.3078)
TR = $415,800 + $553,300

-

TR = $969

As noted above in section A (specifically, expression (4)),
the number of petitions submitted in the future (N) would equal
N'#R*HS*D. Plugging values into this formula results in N =
(140) (0.5)(1.0) (0.9), which comes out to 63. The average fee
would be the total revenue ($969,200) divided by the number of
petitions (63) -- approximately $15,380.
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Next, EPA may elect to include a site visit as part of

every petition review. Thus, if P = 1.0 and all the other
values remain thﬁgsame, then:

TR = ($33, 000)(146(0 5)(1.0) (0. 9)(1 d)(l 0) + $553,400

TR
TR
TR
TR

($33, 000)(70)(0 9) + $553, 400
($33,000) (63) + $553,400
$2,079,000 + $553,400-
$2,632,400



Appendix D
Administrative costs

Administrative costs for a delisting fee are estimated to
range from $22,700 to $80,000. A large portion of these costs
would be one-time expenditures for the initial establishment of
the fee. Consequently, once the fee is in place, annual
administrative costs are likely to be far lower. Finally, notae
that the total cgsts.could increase by as much as $40,000 more
(i.e., for a maximum total of $120,000) if an affordability
waiver is allowed.

The following analysis estimates the costs involved in: (1)
identifying and quantifying review costs; (2) designing the fee:
and (3) administering the fee. The estimates are in terms of
weeks spent by EPA personnel on specific tasks in these three
areas. The final section of this appendix tallies the numbers
of weeks and translates them into costs to EPA.

The costs involved in jdentifying and quantifving the costs
of petition review should be rather low since such data. is
easily available from EPA's past reviews. The entire effort is
estimated to range from 4 to 12 weeks. First, 1-3 weeks is
estimated for review of contractor reports. These records are
easily accessible, and would be reviewed in order to identify
which of the costs are recoverable. Second, identifying and
quantifying the FTE costs would require 2-6 weeks. As outlined
in Appendix A, several levels of interviews might be needed in
order to document all delisting-related efforts. For example,
l1-hour interviews with the following managers may be desirable:
Variance section chief; Assistance Branch chief; Directors of
CAD, WMD and OPPI; Directors of OWPE, OERR and OUST; the
Associate General Counsel for OSWER; and one or two office
directors in OPPE. Third, 1-3 weeks is estimated for the
confirmation, through OPMS and OARM, of the precise allocation
of FTE during FY 87. Finally, note that all of these tasks
would be one-time costs. A

Since the rough ocutlines of the design of the fee already
exist, the costs involved in desianinag a fee should be
relatively-low. Hammering out the details of the design is
estimated>to range from 16 to 20 weeks, although this could
significamtly increase if affordability waivers are allowed.
First, approximately 8 weeks will be needed to separate the
costs which can be attributed to all petitions from the costs
which are incurred only during review of incomplete petitions.
This is necessary in order to document the basis for the '

two-tiered fee design.

Second, 2-6 weeks would be needed to establish procedures
for estimating the number of additional review hours that an
incomplete petition will entail. Third, 3 weeks would be needed -
to establish a system tracking actual time spent on each
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incomp}ete petition. Finally, 3 weeks would be needed to
establish procedures for refunds for petitions where the hour}
fea exceeds EPA's actual costs. Y

Again, all of these tasks represent one-time costs.

Significant costs might be incurred if EPA decides to allow
gffordabilxty waivers. Specifying an ability-to-pay test which
is clear and fair might take as much as 44 weeks (i.e., one

FTE). gllowing a vague waiver would save costs in design, but
result in higher costs in administration.

The rescurces needed to administer a delisting feq are
estimated to range from 12 to 56 weeks worth of work by EPA.

First, any fee rulemaking (e.g., pursuant to IOAA) ought to be a
relatively straightforward process, and could take as little as
4 weeks. However, unanticipated issues may arise, resulting in
a much larger effort, perhaps as much as 22 weeks. Second,
development of guidance for OSW staff on how to implement the
fee would require 2 to 10 weeks. Both of these would be
one-time costs.

Third, 2 to 10 weeks may be required annually to defend
against any challenges to EPA's determination that a particular
petition is incomplete (and hence, subject to the additional
fee). Next, some resources will be consumed in administration
of the hourly fee. Correspondence with firms, notifying them of
the fee and outlining the information missing from their
petitions, may take 2-6 weeks per year. Finally, an additional
2-8 weeks would be spent annually on administration of the time
tracking system. This includes the time spent by delisting
staff £illing out the sheets, and the time spent by OARM staff
reviewing them and calculating the appropriate fee.

The following chart tallies the number of weeks for each of
these tasks. -



Administrative Costs
of a Delisting Fee

(1) Identifying and quantifying costs

- Review contractor reports 1-3 weeks *
- Interviews re: FTE : 2-6 weeks *

- Review of allocation of FTE 1-3 Qeeks »
(2) Designing a fee '

- Separation of base fee costs

from hourly fee costs 8 weeks *
- Procedures for estimating hours 2-6 weeks *
- Time tracking system 3 weeks *
- Refund procedures 3 weeks t

(3) Actual administration of a fee

- Rulemaking 4-22 weeks *
- Guidancé for HQ staff 2-10 weeké *
- Defensé against challenges 2-10 weeks
-vCorrespondence w/petitioners 2-6 weeks
- Completion/review of timesheets -8 we

TOTAL 25-88 weeks

* One-time only costs

In order to translate work weeks into EPA costs, it was
assumed that one FTE equals 44 work weeks and that one FTE costs
EPA $40,000° Thus, 25 weeks translates into a cost of $22,700
for EPA (i.e., 25/44 times $40,000) and 88 weeks translates into
$80,000 of EPA costs (i.e., 88/44 times $40,000). Affordability
waivers, which might consume as much as 44 weeks, would
therefore add as much as $40,000 to the administrative costs.

Finally; a large portion of the administrative costs are
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one-time costs. Once the fee is in place, annual admin

: ist i
costs would range from approximately $5,500 to $2l,aoo,i rative

, 1 one-time tasks range from 19-64 weeks. (19/44) times
$40,000 = $17,272 and (64/44) times $40,000 = $58,180. Annual
tasks range from 6-24 weeks. (6/44) times $40,000 = $5,456 and
(24/44) times $40,000 = $521,820.



Appendix E

Possible Method for
Determining Affordability

OSWER may decide to consider the issue of a delisti '
affordability. Although not expressly required by law égg fee's
recommended as policy, consideration of this issue is suggested
by legislative history. Thus, in considering the Task Force's
economic fairness criterion, OSWER may opt to review whether the
fee would pose an unfair burden on small firms. This appendix
outlines how OSWER might consider this affordability issue. As
noted in section 7.3, this approach has not been fully developed
or implemented due in part to a lack of resources.

In order to determine whether a delisting fee would be
"affordable", the following is needed:

(1) estimates of the costs that a potential petitioner may
faca;

(2) a rule predicting the ability of a potential petitioner
to bear these costs; and ,

(3) any financial information regarding the generator
required by the above rule.

1. Costs that a Potential Petitioner May Face

The first section below outlines a possible modeling
approach for determining what type of costs -a potential
petitioner may face. The second section discusses ways of
estimating values for these various costs.

A. A Possible Modeling Approach

A generator (G) must first decide whether to submit a
delisting petition or not. He does this by comparing the sum of
the costs of complying with RCRA Subtitle C requirements until a
final decision on the petition is issued (C), of preparing a
petition (P), and of paying a fee (F) with the present value of
the future costs of complying with RCRA Subtitle C requirements
(PV), multiplied by the probability of the petition's success
(P(S)). If other words, G determines whether C + P + F <
PV*P(S). If so, then G will want to submit a petition, assuming
he can afford one. An ability-to-pay (ATP) rule, described in
the following section, can be used to model whether G can afford
to submit a petition, i.e., whether ATP > C + P + F.

Next, if a generator has the incentive to submit a petition
and can afford to do so, then he will. In other words, G will
pay the fee and submit a petition where C + P + F < PV#P(S) and
ATP > C + P + F.
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A generator may, however, be unable to affor s
i.e., ATP < C + P + F. The issue raised by severglamgggéggogé
the work group is that the fee may be the reason why these
generators cannot afford to submit a petition. In other words
some generators may be able to afford a petition only if the fee
were not imposed. This issue can be modeled.

If.a generator cannot afford the full costs of petition
submission, one could then check whether G can afford these
costs if the fee were not included. In other words, if ATP < C
+ P + F, then see whether ATP < C + P alone. If not, then there
are some generators who could afford a petition only if the fee
were not imposed. Conversely, if ATP is less than the sum of C
and P, then the fee has no effect, i.e., these generators cannot
afford to either comply with Subtitlae C or submit a petition
(even if there is no fea).

The group of petitioners who want to submit a petition but
cannot afford to do so because of the fea needs to be divided
into two groups: those whose petitions will eventually be
granted and those whose petitions will eventually be denied. An
estimate of the former can be derived by multiplying the total
number of generators in this group by the petition success rate
(i.e., P(S)). This will give the number of deserving )
petitioners who would be deterred by the fee from submitting a
worthy petition. The remaining petitioners in this group will
be undeserving petitioners who would be deterred from submitting
an unworthy fee if a fee were imposed.

Finally, to complete the description of what the modeling
approach would look like, one needs to return to the first step,
i.e., whether C + P + F < PV*P(S). The discussion above
outlines what happens if C + P + F is less than PV#pP(S). 1If it
is not, then G will elect to continue to comply with RCRA
Subtitle C and avoid the course of submitting a petition, .which
will likely be more expensive. However, the fee may be the
reason why the delisting petition cost is greater than PV.
Thus, one needs to check whether C + P < PV*P(S) for these
.generators. If so, then these generators will want to submit a
petition, assuming no fee is charged and they can afford the
remaining costs. The remaining analysis is the same as above.
If ATP > C + P, then these are generators who could afford a
petition only if no fee were imposed. If ATP < C + P, then the
fee has ng.effect, i.e., these firms are financially weak
regardless df the fee.

Exhibit E-1 presents a diagram of this possible modeling
approach. -

B. Estimating Values for the Model's Variables

As described above, the proposed model would have six
variables: C, PV, P, P(S), F and ATP. The last one, ability to



EXHIBIT E -1

SUGGESTED APPROACH FOR MODELING THE AFFORDABILITY OF A RCRA DELISTING FEAE

C + P+ F< PV*P(S)

ATP>C+P+F

Y

KP( PV*P(S)

N
v v v
GWILLSUBMIT || UNLESSTHERE | | G WILL SUBMIT | [ GCANNOTAFFORD | f G WILL NOT SuBkat
A PETITION, ISAFEE.GQ AWORTHY TOEITHER COMPLY | | B o Fiy
WHICH HE CAN WILL SUBMIT PETITIONONLY | | WITHSUBTITLEC | | . <l ictiris
AFFORD AMUNWORTHY | | IF THERE IS OR SUBMIT A CHEAPER TO
REGARDLESSCF | | PETION NOFEE PETITION (EVEN CONTINUE TO COMPLY
THE FEE IF THERE ISNO WITH SUBTITLE € AND/
FEE) OR THE PETITION HAS A
LOW PROBABILITY OF
SUCCESS

(1)

FEE HAS NO EFFECT: BOXES (1), (4) AND (5)

(2)

(3)

FEE HAS A POSITIVE EFFECT: BOX (2)
FEE HAS A NEGATIVE EFFECT: BOX (3)

(4)

(5)




EXHIBIT E-1_ (conTINUED)

SUGGESTED APPROACH FOR MODELING THE AFFORDABILITY OF A RCRA DELISTING FEE

C = THE COST OF COMPLYING WITH RCRA SUBTITLE C REQUIREMENTS
UNTIL A FINAL DECISION ON THE PETITION IS ISSUED
P = THE COST OF PREPARING A DELISTING PETITION

F = THE FEE CHARGED BY EPA TO RECOVER COSTS INCURRED
IN REVIEWING THE PETITION

PV = THE PRESENT VALUE OF THE FUTURE COSTS OF COMPLYING
WITH RCRA SUBTITLE C REQUIREMENTS

P(S) = THE PROBABILITY OF THE PETITION'S SUCéEéS, LE,
THE LIKELIHOOD THAT EPA WILL APPROVE THE PETITION

ATP = THE AMOUNT THAT A POTENTIAL PETITIONER IS ABLE TO PAY

G = THE GENERATOR, |.E., THE POTENTIAL PETITIONER
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pay (ATP), is discussed in section 3. The fj ;
discussed below. first five are

(1) -C represents the cost of complying wit
C requirements until a final decision gnythg pét?t?gﬁAi§Ubtitle
issued: PV represents the present value of the future costs of
complying with RCRA Subtitle C requirements. One can obtain a
rough estimate for both of these variables from a review of past
Regulatory Impact Analyses (RIAs).

(2) P represents thae cost of preparing a petition. as
noted earlier in section 5.3, generators ginerally spend between
$15,000 and $59,000 to prepare a petition.

(3) P(S) represents the probability of a petition's
success, i.e., the likelihood that EPA will approve the
petition. One can obtain an estimate for this variable by
determining the percentage in the past. Presumably this figure
has declined recently, once the additional HSWA requirements
were imposed.

(4) F represents the fee charged by EPA. To obtain an
upperbound estimate of the number of generators who could afford
a fee if a fee were not charged, one would use the maximum value
for the fee. In other words, the maximum level of the delisting
fee would be calculated and used in the model. This can be done
by adopting "conservative" assumptions about the level of the
fee. Tha following would be conservative assumptions: all
petition reviews include a site visit; petition quality does not
improve; and the fee recovers all of the costs incurred by EPA.
These are discussed further below.

First, the number of facility visits may change in the
future; ses, e.g., section 4.3 and appendix C. To derive an
. upperbound estimate of the laevel of the fee, one would assume
that EPA visits all petitioning facilities in the future. As
mentioned in section 4.3, a facility visit costs EPA an average
of $33,000. In FY 87, the average cost of petition review
(excluding facility visit costs) was approximately $13,300.2

1 Hciiiandun from Jennifer A. Bramlett, SAIC to Scott
Maid, EPA; 8/20/87, "Estimated Range of Petition Preparation
Costs™, ’

2 ppA spent approximately $2.402 million in FY 87 on
delisting related activity. Of this, approximately $545,000 was
spent on contractor support for site visits. Thus, EPA's total
delisting costs (excluding facility visit costs) equalled
approximately $1.860 million. Divided by 140 petitions, the
average cost is $13,286.
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Thus, with visits at all sites, the average cost would incre
. ase
to approximately $46,300 (i.e., $33,000 + $13,300 = $46,300).

Second,_the quality of petitions may improve in the
future. As discussed in section 4.3, an hourly fee for review
of incomplete petitions would encourage generators to submit
more complete petitions. The better the petitions, the less
costs that EPA incurs in review. The average cost of review
would consequently be reduced. To derive an upperbound
estimate, however, one would assume that petition quality does
got improve. Thus, the maximum average cost would remain

46,300.

Third, due to administrative difficulties, EPA may not be
able to recover all of its costs through a fee; see section
4.2. An upperbound estimate, however, would assume that these
difficulties can be overcome and EPA would attain full cost
recovery. Thus, the maximum level of the average fee would be
$46,300.

As discussed throughout the paper, EPA's raview costs vary
widely, depending on the completeness of the petition. Thus,
the average cost may vary significantly from the maximum fee
that a particular petitioner might face. It is very difficult
to account for this in the analysis. EPA dces not have an
estimate of the most expensive petition review in the past.
Given this lack of information, OPPI staff suggests that a
maximum fee of $100,000 be assumed. This would reflect a
$33,000 cost for the facility visit and $67,000 in other costs.
The first figure has some basis; EPA's contractor regorted that
costs for facility visits in FY 87 averaged $33,000. The
second figure is somewhat arbitrary. 1It is, however, more than
five times greater than $13,300, the maximum average review cost
(excluding facility visit costs). OPPI staff feels that this
latter figure represents a very conservative assumption.

Finally, an issue exists regarding the likelihood that a
relatively small company will incur this maximum fee. Note that
this is different from the issue above, where the maximum level
of the fee is estimated. According to one delisting program
staffer, smaller firms are unlikely to be subject to the maximum
fee.® Specifically, the staffer stated that based on his
personal experience, it appears that small firms often submit
relativelyg complete petitions. Review of these petitions incurs

3 Letter from Carolyn Bosserman, SAIC Work Assignment
Manager, to Mr. Wendel Miser, EPA, dated September 23, 1987.

4 Meeting withASCOtt Maid, Assistance Branch/PSPD in July
1987.

O e

i
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relatively fewer Agency resources. This observation appears
countegintuitive, i.e., one might expect that large firms are
more likely to submit complete petitions. The analysis does not
incorporate this observation because it would not be a
conservative assumption. In other words, a conservative
assumption here would be to discount this notion, i.e., to
ignore the possibility that small firms are less likely to be
subject to the maximum fee. Thus, one would assume that all
firms, regardless of financial size, face the maximum fee.

2. Rule Predicting Ability to Pay Certain Costs

The second part of any affordability analysis is the
selection of a rule which predicts the ability of a firm to bear
a certain cost. Some rules are suitable for one~time costs,
others for a flow of future costs. Here, the affordability of
one-time costs is being modeled. Specifically, both the
petition preparation cost (P) and the fee (F) are one-time
costs. C, the cost of complying with RCRA Subtitle C
requirements until a final decision on the petition is issued,
can also be considered a ocne~time cost, assuming that the time
elapsed is short (e.g., a year or less). Note that the
affordability of PV, which represents a flow of future costs, is
not modeled. If it was, then a different ATP rule would be
needed. SR -

The Agency has already done a considerable amount _of work
in this area, examining different predictive formulae.® EPA
has established the Superfund Financial Assessment System
(SFAS), used to determine whether partieg involved in Superfund
actions can afford to pay certain costs. SFAS includes an
ATP rule for one-time costs. Given the lack of resources to
further develop the analysis of ability-to-pay rules, OPPI staff
suggests that this rule be used for any analysis of the
affordability of a delisting fee.

3. Financial Information Required by the Ability to Pay Rule

The ATP rule in SFAS for one-time costs requires various
bits of financial information for potential petitioners,
including net income, depreciation, cash flow, etc. In general,
the availability of such financial information depends on

.f'
P

au

5 sae, e.g., "The Financial Assurance for Corrective
Action Model -- Model Documentation," dated August 1986, by'thc
Finagcial Responsibility Program, OSW, EPA. Sea particularly
section 6.2.3.

6 SFAS Technical Support Document, Industrial Economics,
Inc., 5/2%/82.
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whether the petitioner owns or operates a facility subject to
permitting, i.e., a RCRA treatment, storage or disposal facility
(abbreviated TSDF). OSW's delisting program staff estimates
that roughly half of the petitioners in recent years have been
TSDF owners or operators.

- Financial information for many TSDF owners/operators is
available through the RCRA Firm-Facility Financial database
(abbregiated F-3), which is maintained by an EPA contractor (ICF
Inc.). The F=-3 database includes the 5,165 facilities
defined as active TSDFs on EPA's Hazardous Waste Data Management
System (HWDMS) in February 1985. However, any analysis of the
affordability of the delisting fee would probably exclude the
821 TSDFs that fall in one of the following categories:

- Facilities where operations were discontinued;
- Facilities where the owner or operator filed bankruptcy:

- Facilities where the owner or operator is a non-profit
organization; and

- Facilities where the owner or operator is a public

institution.
The first two omitted categories are recommended because they
are very unlikely to submit a delisting petition. The last two
omitted categories are recommended bacause EPA may elect not to
impose the fee on them; see section 2.3. 1In addition, financial
data are not available for them. Thus, a total of 4,344 TSDFPs
(L.e., 5,165 less 821) could potentially be modeled.

According to ICF, these 4,344 TSDFs represent 1,911
immediate owners and operators. Of these, 434 are publicly-held
while 1,477 are privately held. Regarding the 434 publicly-held
companies, the F-3 database has actual financial data for them
either through Standard and Poor's Compustat Services, Inc. or,
for the smaller firms, through Dun & Bradstreet's Business
‘Information Reports (BIRs). Regarding the 1,477 privately held
companies, actual financial information was obtained from BIRs
where available. If actual data were not available, financial
variables were imputed, using three sources: Dun & Bradstreat
Industry Nerms; Robert Morris Associates Annual Statement -
Studies; shd Ward's Directory of 49,000 Private U.S. Companies.

S 7Y

To summarize, financial information is easily available for

the one-half of the petitioners who are TSDF owners/operators.

7 Much of the following discussion is lifted from Section
9.1 of the FACA model documentation, supra fn S. :
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In many cases, this information represents actual firm data. In
the rest, the information represents imputed financial values
that are as close to the actual values as possible within the
data constraints.

Financial information for the other half of the
petitioners, i.e., the non-TSDF generators, is not easily
available. These petitioners come 5rom a much larger group,
numbering roughly 15,000 to 35,000. To simplify things, one
could assume that the financial information for non-TSDF
generators is generally the same as it is for TSDF owners and
operators. One could then simply extrapolate the results of the
analysis for TSDF owners and operators to all delisting
petitioners. Alternatively, one member of the study group
suggested that, in essence, a database similar to_F-3 be
compiled for a subset of the non-TSDF generators. The subset
would be the approximately 400 non-TSDF giaeratcrs who have
previously submitted delisting petitions. Of course, this
could entail a significant level of resources.

4. Conclusions

Once the three components have been specified, a model can
be constructed. The model would run through the financial data
for likely petitioners. After running the simulation many
times, one could determine the percentage of firms which have
the incentive to submit a worthy petition but could afforda to do
so only if no fee were imposed. Given this figuras, one could
then balance this factor with others in determining the overall
feasibility of a delisting fee. In addition, if the percentage
is significant, then EPA could consider the possibility of
establishing an affordability waiver with its fee.

8 1985 National Biennial Report of Hazardous Waste
Generators and Treatment, Storage and Disposal Facilities
Requlated Under RCRA. Report, dated January 1988, prepared by
Development Planning and Research Associates for OSW.

9 See handwritten note on memorandum, dated October 2,
1987, from:Suzanne Rudzinski, Chief, Assistance Branch, PSPD to
Debora C. Martin, Chief, Policy Analysis staff, OPPI, entitled
"Costs Associated with Spot Check Site Visits for the Delisting
Program”.

10 1n recent years, petitions have been divided evenly
between non-TSDF generators and TSDF owners/operators, according
to the delisting program staff. 1In the early years of the
program, non-TSDF generators submitted the large majority of
petitions. Thus, one can estimate that roughly 400 of the 700
petitions received to date have been submitted by non-TSDF
generators. : ~



