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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

MAR - ? IO"!"l 
OFFICE OF 

MEMORANDUM SOLID WASTE AND EMERGENCY RESPONSE 

SUBJECT: Update of the CERCLA Enforcement Policy Compendium 

FROM: 
. , l\()A { 

Arthur B. Weissman, Chief f::'WN 
Guidance and Evaluation Branch 

TO: Addressees 

You should have recently received the newest update to the 
CERCLA Enforcement Policy Compendium. This update includes all 
significant policies and guidances related to CERCLA enforcement 
issued between August, 1990 and April, 1992. Earlier volumes of 
the Compendium contain documents issued prior to 1990. While not 
exhaustive, this Compendium is intended to serve as a useful desk 
reference of enforcement guidance and policy. 

Please replace the old index and table of contents from the 
Compendium with the updated index, which includes a complete 
listing of documents issued from 1983 to 1992. 

Additional copies of the Compendium {Pub. No. PB-92-963623) 
are available to EPA employees from the Superfund Document Center 
at (202) 260-9760. The public may obtain the document by calling 
the National Technical Information Service, {703) 487-4650; the 
charge is $98/paper or $32/microfiche. 

If you have any comments or questions on the Compendium, 
please call Nicole Veilleux of my staff at (70?) 603-8939. 

Addressees: 
Guidance and Evaluation Branch, OWPE/CED 
Director, Superfund Enforcement Division, OE 
EPA Libraries: HQ, Regions I-X 
Director, Waste Management Division, 

Regions I, IV, V, VII 
Director, Emergency & Remedial Response Division, 

Region II 
Director, Hazardous Waste Management Division, 

Region III, VI, VIII, & IX 
Director, Hazardous Waste Division, 

Region X 
Regional Counsel Waste Branch Chiefs, Regions I-X 
CERCLA Enforcement Branch Chiefs, Regions I-X 
CERCLA Enforcement Section Chiefs, Regions I-X 
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CERCLA Enforcement Policy Compendium Topical Index 

OSWER 
POLICY MlE NUMBER 

I. PRP Search 

A. Timing and Procedures 

Interim Guidance: Streamlining the CERCLA 02112/87 9835.4 
Settlement Decision Process (Porter/Adams) 

PRP Search Supplemental Guidance for Sites in 06/29/89 9834.3-2a 
the Superfund Remedial Program (Diamond) 

Accelerating Potentially Responsible Party 04/02/92 9835.4-2b* 
Remedial Design Starts: Implementing the 30-
Day Study 

Ii. PRP Search Management 

Releasing Identities of Potentially Responsible 01/26/84 9834.0 
Parties in Response to FOIA Requests 
(Lucero/Sniff) 

Timely Initiation of Responsible Party Searches, 10/09/85 9834.2 
Issuance of Notice Letters, and Release of 
Information (Lucero) 

C. Information Reguests 

Guidance on Use and Enforcement of CERCLA 08/25/88 9834.4-A 
Information Requests and Administrative 
Subpoenas (Adams) 

Transmittal of Model Consent Decree for 08/29/90 9834.14* 
CERCLA Section 104(e) Information Request 
Enforcement ActiollS 

II. Negotiatiom, Settlements, and Oversight 

A. Genera} and Special Notice 

Interim Guidance on Notice Letters, 10/19/87 9834.1 
Negotiations, and Information Exchange (Porter) 
53 FR 5298 February 23, 1988 

Waiver of Headquarters Approval for Issuance 09/26/88 9834.10-la 
of RD/RA Special Notice Letters at the Time of 
ROD Signarure (Longest/Diamond) 

Model Notice Letters (Diamond) 02/07/89 9834.10 

Releasing Information to PRPs at CERCLA Sites 03/01190 9835.12 
(Diamond/U nterberger) 

Model Information Notice Letter to Local 05/07/91 9834.16* 
Governments 

Guidance on Preparing and Releasing Waste-in 02/22/91 9835.16* 
Lists and Volumetric Rankings for Information 
Release Under CERCLA Section 122 (e) 

* = Policies dated after 8/ 14/90 
** = Policies that have been superseded by later policies 



CERCLA E.nrorcement Policy Compendium Topical Index 

POLICY 

J1. RI/FS Issues 

Interim Guidance on Potentially Responsible 
Parties Participation in Remedial Investigations 
and Feasibility Studies (Porter) [Revised] 

Revisions to the Interim Guidance on PRP 
ParticiP.atioo in Remedial Investigations and 
Feasibility Studies (Porter/Diamond) 

Model Statement of Work for a Remedial 
Investigation and Feasibility Study Conducted by 
PRPs 

Guidance on Oversight of Potentially 
Responsible Party Remedial Investigations and 
Feasibility Studies, Vol. 1 

Guidance on Oversight of Potentially 
Responsible Party Remedial Investigations and 
Feasibility Studies, Vol. 2 

Performance of Risk Assessments in Remedial 
Investigation/Feasibility Studies (Rl/FSs) 
Conducted by PRPs 

Supplemental Guidance on Performing Risk 
Assessments in Remedial Investigation 
Feasibility Studies (RI/FSs) Conducted by 
Potentially Responsible Parties (PRPs) 

Model Statement of Work for a Remedial 
Investigation and Feasibility Study Conducted by 
Potentially Responsible Parties 

Model Statement of Work for a Remedial 
Investigation and Feasibility Study Conducted by 
Potentially Responsible Parties (Annotated Copy) 

C. Settlement Policy 

Interim CERCLA Settlement Policy 
(Thomas/Price/Habicht, 50 FR 5034 2/5/85) 

Guidance on Premium Payments in CERCLA 
Settlements (Adams and Porter) 

Initiation of PRP-financed Remedial Design in 
Advance of Consent Decree Entry (Adams and 
Porter) 

Guidance on Landowner Liability Under Section 
107(a)(l) of CERCLA, De Mioimis Settlements 
under Section 122(g)(l)(b) of CERCLA, and 
Settlements with Prospective Purchasers of 
Contaminated Property (Reich/Cannon) 

2 
* = Policies dated after 8/14/90 

** = Policies that have been superseded by later policies 

05/16/88 

02/07/89 

06/02/89 

07/01191 

07 /01/91 

08/28/90 

07/02/91 

07/02/91 

07/02/91 

12/05/84 

11/17/88 

11/18/88 

06/06/89 

OSWER 
NUMBER 

9835. la 

9835.2a 

9835.8 

9835. lc* 

9835. ld* 

9835.15* 

9835.15a* 

9835.8A 

9835.8A 

9835.0 

9835.6 

9835.4-2A 

9835.9 



CERCLA Enforcement Policy Compendium Topical Index 

POLICY 

Interim Municipal Settlement Policy (54 FR 
51071, 12/12/89) 

Multi-Media Settlements of Enforcement Claims 
(Strock) 

Procedures for Transmittal of CERCLA and 
RCRA Civil Judicial Enforcement C~e Packages 
to Headquarters (Unterberger/Diamond) 

Model Litigation Report for CERCLA Sections 
106 and 107 and RCRA Section 7003 

Final Model Litigation Report and Complaint for 
CERCLA Section 104(e) Enforcement Initiative 

Interim Agency Policy on Contribution 
Protection Clauses in CERCLA Settlements 

D. Liability 

Liability of Corporate Shareholders and 
Successor Corporations for Abandoned Sites 
Under CERCLA (Price) 

Policy for Enforcement Actions Against 
Transporters Under CERCLA (Lucero/Stiehl) 

Scope of the CERCLA Petroleum Exclusion 
Under Sections 101(14) and 104(a)(2) (Blake) 

Statement of James Stroch before the House 
Subcommittee on Policy, Research & Insurance: 
Insurer Liability for Cleanup Costs of Hazardous 
W~te Sites 

g.. Consent Decree Procedures 

Guidance on Drafting Consent Decrees in 
Hazardous W~te C~es (Price/McGraw) 

Guidance on the Use of Stipulated Penalties in 
Hazardous W~te Consent Decrees (Adams) 

Covenants Not to Sue Under SARA 
(Adams/Porter/Habicht) (52 FR 28038, 7 /27 /87) 

Submittal of Ten-Point Settlement Analyses for 
CERCLA Consent Decrees 
(Diamond/U nterberger) 

Superfund Program, Model CERCLA RD/RA . 
Consent Decree 

E.. Mixed Fundini: 

Evaluating Mixed Funding Settlements 
(Porter/Adams) (53 FR 8279, 3/14/88) 

* = Policies dated after 8/ 14/90 
** = Policies that have been superseded by later policies 
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DATE 

12/06/89 

02/06/90 

06/12/89 

06/21/89 

01/31/90 

04/10/91 

06/13/84 

12/23/85 

07/31/87 

09/27/90 

05/01/85 

09/21/87 

07/10/87 

08/11/89 

07/08/91 

10/20/87 

OSWER 
NUMBER 

9834.13 

9891.6 

9891.1-la 

9835.11-1 

* 

9832.10 

9829.0 

9838. l 

* 

9835.2 

9835.2b 

9834.8 

9835.14 

* 

9834.9 



CERCLA Enforcement Policy Compendium Topical Index 

OSWER 
POLICY DATE NUMBER 

Interim Policy on Mixed Funding Settlements 05/27/88 9834.9a 
Involving the pre-Authorization of States or 
Political Subdivisions {Porter/Adams) 

fr:. De Minimis 

Interim Guidance on Settlements with De 06/19/87 9834.7 
Minimis Waste Contributors (Adams/Porter) (52 
FR 24333, 6/30/87) 

Interim Model CERCLA Sec.122(g)(4) De 10/19/87 9834.7-la 
Minimis Waste Contributor Consent Decree and 
Administrative Order Guidance (Reich/Lucero) 
(52 FR 43393, 11/12/87) 

Methodolotes for Implementation of CERCLA 12/20/89 9834.7-lb 
Section 12 (g)(l)(a) De Minimis Waste 
Contributor Settlements (Diamond/Unterberger) 

H. Gyigelines Qn Pr~arin~ NBARs 

Interim Guidelines on Preparing Nonbinding 05/16/87 9839.1 
Preliminary Allocations of Responsibility 
(Thomas) 52 FR 19919 May 28, 1987 

III. Section 106 

~ Administrative Orders 

Model Administrative Order on Consent for 01130/90 9835.3-lA 
Remedial Investigation/Feasibility Study 

FY 90 "UAO Strategy" (Clay/Strock) 02/14/90 9870. lA 

Guidance on CERCLA Section 106(a) Unilateral 03/07/90 9833.0-la 
Administrative Orders for Remedial 
Design/Remedial Action (Clay/Strock) 

Model Unilateral Administrative Order for 03/30/90 9833.0-2(b) 
Remedial Design and Remedial Action under 
Section 106 of CERCLA 

Issuance of Administrative Orders for Immediate 02/21/84 9833.1 
Removal Actions (Thomas) 

Guidance on CERCLA Section 106 Judicial 02/24/89 9835.7 
Actions 

Guidance on the Use and Issuance of 09/08/83 9833.0** 
Administrative Orders Under Section 106 
(Priceffhomas) 

Evaluation of, and Additional Guidance on, 06/20/91 9833.2c* 
Issuance of Unilateral Administrative Orders 
(UAOs) for RD/RA 

Administrative Order on Consent for Remedial 07/02/91 9835.3-2A 
Investigation/Feasibility Study 

4 
* = Policies dated after 8/14/90 

** = Policies that have been superseded by later policies 



CERCLA Enrorcement Policy Compendium Topical Index 

POLICY 

Administrative Order on Consent for Remedial 
Investigation/Feasibility Study (Annotated Copy) 

B. 1Q6lbl Reimbursement 

Consent Orders and the Reimbursement 
Provision U oder Section 106(b) of CERCLA 
(Lucero/Leifer) 

IV. Cost Recovery 

A. Cost Recover_y Guidance 

Cost Recovery Actions under CERCLA 
(Priceffhomas) 

B. Procedures for DocumentinK Cost 

Preparation of Hazardous Waste Referrals 
(Stiehl) 

Written Demand for Recovery of Costs Incurred 
U oder CERCLA 

C. Cost Recover_y StratelO' 

Superfund Cost Recovery Strategy (Porter) 

Model Cost Recovery CD 

Q.. General Cost Recover_y 

Cost Recovery Referrals (Sniff) 

Expansion of Direct Referral of Cases to the 
Department of Justice (Adams) 

Coordination of EPA and State Actions in Cost 
Recovery Negotiations and Litigation 
(Priceffhomas) 

Guidance Regarding CERCLA Enforcement 
Against Bankrupt Parties (Price) 

Small Cost Recovery Referrals (Stiehl/Lucero) 

Arbitration Procedures for Small Superfund Cost 
Recovery Claims; Final Rule (53 FR 23174, 
5/30/89) 

Revised Hazardous Waste Bankruptcy Guidance 
(Hays) 

Policy on Recovering Indirect Costs in CERCLA 
Section 107 Cost Recovery Actions 
(Stiehl/Stanton) 

Cost Recovery Actions/Statute of Limitations 
(Lucero) 

* = Policies dated after 8/ 14/90 
** = Policies that have been superseded by later policies 
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DATE 

07/02/91 

06/12/87 

08/26/83 

07/30/85 

03/21/91 

07/29/88 

03/31/91 

08/03/83 

01/14/88 

08/29/83 

05/24/84 

07/12/85 

08/28/89 

05/23/86 

06/27/86 

06/12/87 

QSWER 
NUMBER 

9835.3-2A 

9833.2 

9832.1 

9837 .1 

9832.18* 

9832.13 

* 

9832.0 

9891.5A 

9832.2 

9832.7 

9832.6 

9832.17 

9832.8 

9832.5 

9832.9 



CERCLA F.nrorcernent Policy Compendium Topical Index 

POLICY 

Guidance on Drafting Decisions not to Take 
Cost Recovery Actions (Cannon) 

V. State Issues 

A.. Funding State Enforcement Actions 

Interim Final Guidance Package on Funding 
CERCLA State Enforcement Actions at NPL 
Sites (Porter) 

B. Counting State-lead Enforcement 

Counting State-lead Enforcement NPL Sites 
Toward the CERCLA Section 116(e) Remedial 
Action Start Mandate (Porter) 

Questions and Answers About the State Role in 
Remedy Selection at Non-Funded-Financed 
State-Lead Enforcement Sites 

L General State Guidance 

Interim Final Guidance on Preparation of 
Superfund Memoranda of Agreement (SMOAs) 
(Diamond/Longest) 

Reporting and Exchange of Information on State 
Enforcement Actions at National Priorities List 
Sites (Porter) 

Supporting State Attorneys General CERCLA 
Remedial and Enforcement Response Activities 
at NPL Sites (Longest/Cannon) 

k. General State Guidance 

EPA/State/Relationship in Enforcement Actions 
for Sites on the National Priorities List 

VI. Other Guidance 

A. Administrative Record 

Interim Guidance on Administrative Records for 
Selection of CERCLA Response Actions 

Administrative Records for Decisions on 
Selection of CERCLA Response Actions 
(Lucero/Longest) 

Final Guidance on Administrative Records for 
Selection of CERCLA Response Actions 

IL Community Relations 

CERCLA Community Relations Mailing List 
(Diamond/Longest) 

* = Policies dated after 8/14/90 
** = Policies that have been superseded by later policies 
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Mm 
06/07/88 

04/07/88 

10/21/88 

04/18/91 

05/08/89 

03/14/86 

06/21/88 

10/02/84 

03/01189 

05/29/87 

12/03/90 

02/06/89 

OSWER 
NUMBER 

9832.11 

9831.6a-6d 

9831.8 

9831.9* 

9375.0-01 

9831.2 

9831.7 

9831.3** 

9833.3A** 

9833.3** 

9833.3A-1 * 

9836.2 



CERCLA F.nforcement Policy Compendium Topical Index 

OSWER 
POLICY JMrn NUMBER 

Community Relations during Enforcement 11103/88 9836.0-lA 
Activities and Development of the 
Administrative Record (Porter) 

Policy Towards Owners of Residential Property 
at Superfund Sites 

07/03/91 9834.6* 

C... Entry and Access 

Entry and Continued Access Under CERCLA 06/05/87 9829.2 
(Adams) 

D. Insurance and Indemnification 

Procedural Guidance on Treatment of Insurers 11/21/85 9834.5 
under CERCLA (Price) 

EPA Interim Guidance on Indemnification of 10/06/87 9835.5 
Superfund Response Action Contractors 
(Porter/Kinghorn) 

£... PrQgrrun Mani.\&~m~nt Gyii;lan~ 

Integrated Timeline for Superfund Site 06/11/90 9851.3 
Management (Clay/Strock) 

E.. Federal Liens 

Guidance on Federal Superfund Liens (Adams) 09/22/87 9832.12 

Q.. Off-Site Policy 

Revised Procedures for Implementing Off-site 11/13/87 9834.11 
Response Actions (Porter) 

Notification of Out-<>f-State Shipments of 09/14/89 9330.2-07 
Superfund Site Wastes (Canon) 

H. Pena]ty Policies 

Administrative Penalty Procedures Interim Final 05/16/89 9841.lA 
Rule (54 FR 21174, 5/16/89) 

EPCRA/CERCLA Penalty Policy 06/13/90 9841.2 

Revised EPA Guidance for Parallel Proceedings 06/21/89 9843.0 

Interim Guidance on Use of Administrative 07/16/87 ·9841. l ** 
Penalty Provisions of Section 109 of CERCLA 
and Section 325 of SARA (Adams) 

L. Title III 

Interim Strategy for Enforcement of Title III and 
CERCLA Section 103 Notification Requirements 

12/14/88 9841.0 

7 
* = Policies dated after 8/14/90 

** = Policies that have been superseded by later policies 



CERCLA Enforcement Policy Compendium Topical Index 

POLICY 

L. Releases 

Reporting Exemptions for Federally Permitted 
Releases of Hazardous Substances (Thomas) (53 
FR 27268, 7/19/88) 

K. Dele~ations 

CERCLA Enforcement Delegations 

Clarification of Delegations of Authority 14-14-
A, 14-14-B, and 14-14-C under CERCLA 

L. Remedial Actions 

Guidance on Remedial Actions for Superfund 
Sites with PCB Contamination - SMR Rec. #23 

M. Enforcement Strate~ 

Superfund Enforcement Strategy and 
Implementation Plan 

Pre-referral Negotiation Procedures for 
Superfund Enforcement Cases 

N.. Inspector Trainin~ Reguirements 

CERCLA Implementation of Inspector Training 
Requirements for QSCs/RPMs at the 
Intermediate Level in STEP and First Line 
Supervisors 

Guidance on Applicability of EPA Order 3500.1 
to CERCLA Staff 

CERCLA Implementation of the Training 
Requirements of EPA Order 3500.1 - Inspector 
Training 

Q.. Risk Assessment 

Endangerment Assessment Guidance (Porter) 

8 
* = Policies dated after 8/14/90 

** = Policies that have been superseded by later policies 

07/11/88 

09/13/87 

04/04/90 

08/15/90 

11/03/90 

10/12/90 

04/03/91 

11/28/88 

10119/89 

11/22/85 

OSWER 
NUMBER 

Exempt 

9836.2 

9012.10-1 

9835.4-01 * 

9800.0* 

* 

9842.2* 

9842.0 

9842.1 

9850.0-1 ** 



DATE 

08/03/83 

08/26/83 

08/29/83 

09/08/83 

01/26/84 

02/21/84 

05/24/84 

06/13/84 

10/02/84 

12/05/84 

05/01/85 

07/12/85 

07/30/85 

10/09/85 

11121/85 

11/22/85 

12/23/85 

CERCLA Enrorcement Policy Compendium Index By Date 

POLICY 

Cost Recovery Referrals (Sniff) 

Cost Recovery Actions under CERCLA (Priceffhomas) 

Coordination of EPA and State Actions in Cost Recovery 
Negotiations and Litigation (PricerJbomas) 

Guidance on the Use and Issuance of Administrative Orders 
Under Section 106 (PricerJbomas) 

Releasing Identities of Potentially Responsible Parties in 
Response to FOIA Requests (Lucero/Sniff) 

Issuance of Administrative Orders for Immediate Removal 
Actions (Thomas) 

Guidance Regarding CERCLA Enforcement Against Bankrupt 
Parties (Price) 

Liability of Corporate Shareholders and Successor 
Corporations for Abandoned Sites Under CERCLA (Price) 

EPA/State/Relationship in Enforcement Actions for Sites on 
the National Priorities List 

Interim CERCLA Settlement Policy (Thomas/Price/Habicht, 50 
FR 5034 2/5/85) 

Guidance on Drafting Consent Decrees in Hazardous Waste 
Cases (Price/McGraw) 

Small Cost Recovery Referrals (Stiehl/Lucero) 

Preparation of Hazardous Waste Referrals (Stiehl) 

Timely Initiation of Responsible Party Searches, Issuance of 
Notice Letters, and Release of Information (Lucero) 

Procedural Guidance on Treatment of Insurers under CERCLA 
(Price) 

Endangerment Assessment Guidance (Porter) 

Policy for Enforcement Actions Against Transporters Under 
CERCLA (Lucero/Stiehl) 

* = Policies dated after 8/14/90 
** = Policies that are superceded 

l 

OSWER 
NUMBER 

9832.0 

9832. l 

9832.2 

9833.0** 

9834.0 

9833.1 

9832.7 

9832.10 

9831.3** 

9835.0 

9835.2 

9832.6 

9837.1 

9834.2 

9834.5 

9850.0-1 ** 

9829.0 



DATE POLICY 

03/14/86 Reporting and Exchange of Information on State Enforcement 
Actions at National Priorities List Sites (Porter) 

05/23/86 Revised Hazardous Waste Bankruptcy Guidance (Hays) 

06/27/86 Policy on Recovering Indirect Costs in CERCLA Section 107 
Cost Recovery Actions (Stiehl/Stanton) 

02/12/87 Interim Guidance: Streamlining the CERCLA Settlement 
Decision Process (Porter/Adams) 

05/16/87 Interim Guidelines on Preparing Nonbinding Preliminary 
Allocations of Responsibility (Thomas) 52 FR 19919 May 28, 
1987 

05/29/87 Administrative Records for Decisions on Selection of CERCLA 
Response Actions (Lucero/Longest) 

06/05/87 Entry and Continued Access Under CERCLA (Adams) 

06/12/87 Consent Orders and the Reimbursement Provision Under 
Section 106(b) of CERCLA (Lucero/Leifer) 

06/12/87 Cost Recovery Actions/Statute of Limitations (Lucero) 

06/19/87 Interim Guidance on Settlements with De Minimis Waste 
Contributors (Adams/Porter) (52 FR 24333, 6/30/87) 

07/10/87 Covenants Not to Sue Under SARA (Adams/Porter/Habicht) 
(52 FR 28038, 7 /27 /87) 

07/16/87 Interim Guidance on Use of Administrative Penalty Provisions 
of Section 109 of CERCLA and Section 325 of SARA (Adams) 

07/31/87 Scope of the CERCLA Petroleum Exclusion Under Sections 
101(14) and 104(a)(2) (Blake) 

09/13/87 CERCLA Enforcement Delegations 

09/21/87 Guidance on the Use of Stipulated Penalties in Hazardous 
Waste Consent Decrees (Adams) 

09/22/87 Guidance on Federal Superfund Liens (Adams) 

10/06/87 EPA Interim Guidance on Indemnification of Superfund 
Response Action Contractors (Porter/Kinghorn) 

* = Policies dated after 8/14/90 
** = Policies that are superceded 
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OSWER 
NUMBER 

9831.2 

9832.8 

9832.5 

9835.4 

9839.1 

9833.3** 

9829.2 

9833.2 

9832.9 

9834.7 

9834.8 

9841.1 ** 

9838.1 

9836.2 

9835.2b 

9832.12 

9835.5 



United States 
Environmental Protection 
Agency 

Office of 
Solid Waste and 
Emergency Response 

9380.0-17FS 
August 1991 

&EPA Furthering the Use of Innovative 
Treatment Technologies in 
OSWER Programs 

Introduction 
The Office of Solid Waste and Emergency Response 
(OSWER) is seeking to further the use of innovative 
treatment technologies to permanently clean-up contami
nated sites in the Superfund, RCRA, and Underground 
Storage Tank (UST) programs. According to a directive 
from OSWER's Assistant Administrator Don Clay, " ... we 
must invest the necessary resources and take the risks 
now to develop the technologies necessary to fulfill the 
long-term needs of our hazardous waste clean-up pro
grams." The directive, which was signed on June 10, 
1991, includes a forwarding memorandum to EPA re
gions that calls for technological leadership and a sense of 
responsible urgency to prevent expenditures in pursuing 
less effective or more costly remedies. This fact sheet is 
~sed on OSWER Directive 9380.0-17. 

·Reasonable risk-taking is encouraged in selecting innova
tive treatment technologies that are capable of treating 
contaminated soils, sludges, and ground water more effec
tively, less expensively, and in a manner more acceptable 
to the public than existing conventional methods. 

"Innovative treatment technologies" are newly-developed 
technologies that lack sufficient full-scale application data to 
ensure their routine consideration for site remediation. They 
may be new technologies, or may already be in use for various 
industrial applications other than hazardous waste remedia
tion. As such, innovative technologies are not part of s~
dard engineering practice or the competitive market process 
where available alternatives are routinely presented to the 
government and private sector. In functional terms, OSWER 
labels as "innovative" those treatment technologies other 
than incineration and solidification/stabilization for oource cxm
trol, and other than pumping with conventional treatment for 
ground water. 

Inherent risks associated with early technology use serve 
as very serious impediments. The directive calls on po
tentially responsible parties, facility owners/operators, 
and consulting engineers to constructively work with un-

lrtainty to further the application of technologies that 
e truly innovative. The directive also calls on EPA ~e
onal and headquarters managers to support Remedial 

1 

Project Managers and On-Scene Coordinators in their ef
forts to use new technologies. 

Innovative treatment technologies should be routinely con
sidered as an option in engineering studies where treat
ment is appropriate. They should not be eliminated from 
consideration solely because of uncertainties in their per
formance and cost. These technologies may be found to be 
cost-effective, despite the fact that their costs are greater 
than conventional options, after consideration of potential 
benefits including increased protection, superior perfor
mance, and greater community acceptance. In addition, 
future sites will benefit by information gained from the 
field experience. 

The directive sets forth several initiatives and new proce
dures that will provide incentives for broader use of inno
vative technology. Some of these initiatives are directed 
toward potentially responsible parties and owner/opera
tors, since these groups will be assuming a larger share of 
the remedial projects in the future. Other new initiatives 
are intended to remove impediments to the first-time use 
of new equipment. The directive also encourages wider 
application of available resources and tools and highlights 
some important on-going program efforts. 

New Initiatives 

1. Superfund Innovative Technology Start-Up Initiative 

OERR will be revising its procedures for setting Remedial 
Action funding priorities to give more consideration to in
novative technologies. Expedited funding of Fund-lead re
medial design and construction projects that involve 
innovative treatment technologies will move the agency to
ward the Superfund program's goals for technology devel
opment and will provide data to support future Records of 
Decision (RODs). 

This initiative also provides contract flexibility in the 
start-up phase of selected remedial and removal actions to 
assist vendors in establishing operations that satisfy per
formance standards. In an effort to remove some of the 
impediments to the use of new full-scale equipment, this 
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initiative will provide financial support for initial start-up 
and shake-down prior to beginning actual remediation. 
Funds are not targeted at making the technology "work 
at any cost", but in establishing performance adequacy of 
the technology prior to the onset of the contracted clean
up. Contracting strategies are being considered to com
pensate vendors regardless of whether or not they are 
able to meet performance requirements for a portion of 
the site remediation. 

2. Dual Track Rl/FS Initiative (Superfund) 

EPA regions may fund additional treatability studies and 
engineering analyses for promising treatment technolo
gies that would otherwise be considered unproven or too 
early in the development process. For PRP-lead sites ear
ly in the planning process, this initiative encourages the 
use of treatability studies to ensure that alternative rem
edies are thoroughly evaluated and considered in the 
ROD. Even if, in a particular case, there may be some 
doubt as to EPA's ability to recover the costs for these ad
ditional studies, they should nonetheless be pursued be
cause of their value to the overall program. 

3. Tandem ROD Evaluatlon Initiative (Superfund) 

Primarily applicable to PRP-lead sites (though also to 
some Fund-lead sites), this program will enable regional 
staff to rapidly evaluate the efficacy of a PRP-proposed in
novative remedy that is offered in tandem with the pri
mary one approved in the ROD. Both remedies would be 
part of the proposed plan. The alternate solution would 
be approved in the ROD on a contingent basis but would 
undergo further development and pilot testing during the 
d~sign period of the primary technology. Tandem RODs 
move the process of cleanup toward closure while leaving 
room for PRPs with an interest in innovative technologies 
to pursue additional pilot tests to demonstrate an alter
nate approach that is both innovative and potentially 
cost-effective. The OSWER/ORD Technical Support Cen
ters and the SITE Demonstration Program will provide 
RPMs with technical support for evaluation of PRP work. 
When considering a tandem ROD, the region should con
sult with ORD concerning the scope of effort required for 
the evaluation. 

If, after testing and evaluation, the innovative technology 
is chosen for implementation but the process has caused 
significant delays to the schedule, the region may consid
er the engineering problems of making the full-scale unit 
operational when assessing stipulated penalties. That is, 
in limited cases, stipulated penalties should not be im
posed if the delays are the unavoidable result of the use of 
an innovative process. 

4. Removal Program Initiative (Superf und) 

It is OSWER policy to further the use of innovative tech
nologies through the removal program. The relatively 
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small waste volumes and streamlined contracting proce
dures of the removal program provide an opportunity to 
complete clean-up projects and provide documentation 011 
"lessons learned". 

The potential of the removal program for these applica
tions has not been realized because time constraints often 
favor excavation and off-site disposal or treatment and 
also because of the absence of clear legislated goals re
garding the use of new technology. This directive is 
meant to clarify EPA's position on this issue and to en
courage the use of innovative technologies for all actions, 
including time-critical actions, where feasible. These 
projects are expected to fulfill an important role in adding 
to our knowledge on promising new technologies. 

5. RCRA Corrective Action and Closure 
Innovative Technology Initiative 

This initiative encourages the regions to conduct treatabili
ty or technology demonstration studies at corrective action 
and closure sites to gain additional information on the use 
of innovative treatment for contaminated soil and debris. 

EPA is developing best demonstrated available technology 
(BOAT) treatment standards for contaminated soil and de
bris at CERCLA and RCRA corrective action and closure 
sites. These sites present unique treatment problems 
that were not considered when developing the current 
BOAT standards which were based on data from the 
treatment of industrial process wastes. There is general 
agreement that wide scale use of incineration is not ap
propriate for soil and debris and there is a need to explore 
alternative approaches. 

The current schedule is to promulgate a rule for the treat
ment of debris in May 1992 and for soil in April 1993. 
Prior to publication of these final rules, a site-specific 
treatability variance process (40 CFR 268.44 (h)) is avail
able for contaminated soil and debris to establish an al
ternative standard for specified waste at individual 
sites. The variance process, along with applicable treat
ment guidance levels, is described in Superfund LOR 
Guide #6A COSWER Directive 9347.3-06FS, July 1989), 
and is intended to be used as an interim approach until 
final standards are established. 

The regions should work with owner/operators to select 
pilot-scale projects that can provide data on the capability 
of technologies and the treatability of different wastes. 
Projects should be carefully selected to maximize the util
ity of data and likelihood of success. 

Authority for issuing site-specific variances for contaminated 
soil and debris has been delegated to the regions. The faciJM 
and EPA, in collaboration with the state, can implement v~ 
ances for on-site demonstrations through two mechanisms: 
temporary authorization under the Permit Modification Rule, 
or 3008(h) orders for interim-status facilities. 



6. Demonstration Projects at Federal Facllltles 
(Superfund, RCRA, and usn 

lPA is exploring the use of Federal Facilities for both 
site-specific technology demonstrations and as test loca
tions for evaluation of more widely applicable technolo
gies. Regions are encouraged to suggest innovative 
approaches and to be receptive to proposals for innovation 
from Federal Facility managers, e.g., by building timing 
and performance flexibility into compliance agreements 
in acknowledgment of the uncertainties associated with 
innovation. Federal Facilities often have characteristics 
that make them desirable for applying innovative ap
proaches: large area, isolated locations, controlled access, 
numerous contamination problems, and increasingly ac
tive environmental restoration programs. 

The Office of Federal Facilities Enforcement (OFFE) and 
the Technology Innovation Office (TIO) will work with 
the regions to identify locations for test and evaluation 
activities and to develop policies and guidance to ensure 
that support for innovation is congruent with other pro
gram and environmental objectives. 

7. Federal Technology Transfer Act 

During the clean-up planning and implementation pro-

i
ss, PRPs or owner/operators should be reminded of 
e opportunity to engage EPA in evaluation stu~ies or 
er arrangements (at their expense) to determine 

whether an innovative technology would be operative in 
the situation they are facing or other similar situations. 
Under the Federal Technology Transfer Act (F'l'TA) of 
1986, cooperative agreements related to research, de
velopment, and technology transfer will allow the PRP 
to reimburse EPA for facilities, support services, and 
staff time spent in joint evaluation of early technology 
treatability or pilot studies. 

Since this program is conducted in the research and de
velopment arena, it offers an opportunity for non-adver
sarial interaction outside the regulatory context. This 
opportunity should be especially advantageous to 
(1) PRPs and owner/operators capable of early planning 
for technology options at a few sites and desirous of early 
EPA input, as well as (2) PRPs and owner/operators that 
will be faced with a number of similar waste sites in the 
future-under Superfund, RCRA Corrective Action, and 
the UST program-who want to develop more uniform, 
cost-effective technology proposals for such sites. 

Implementation 
e first six initiatives involve field testing new technolo

_Js that may benefit from technical assistance from 
""RD. ORD represents an objective third party that can 
easily be accessed through the existing OSWER/ORD 
support structure. This structure consists of five labora-

3 

tories that constitute the Technical Support Centers (both 
for Superfund and newly established for RCRA), the Su
perfund Technical Assistance Response Team (START) 
Program, the Bioremediation Field Initiative, and the Su
perfund Innovative Technology Evaluation (SITE) Pro
gram. OSWER has asked ORD to give priority to 
requests for technical assistance under this directive. 

Broader Application of Existing 
Policies, Available Resources, 
and Tools 
Furthering Innovative Remediation at Leaking 
UST Sites 

State and local UST programs have identified 100,000 
confirmed leaks, and this number may triple in the next 
several years. Most site remediation involves pumping 
and treating ground water and excavation and off-site 
treatment of contaminated soils. Regional offices should 
increase their efforts to make state and local managers 
and staff, as well as clean-up consultants and contractors, 
more familiar with non-traditional but proven technolo
gies. Headquarters will continue fostering the develop
ment of new tools and techniques and should increase its 
support of regional efforts to achieve broader use of im
proved technologies. 

Further Enabllng State Innovative Technology 
Leadership 

The CERCLA core funding program provides an opportu
nity to assist states in establishing innovative technology 
advocates. Cooperative agreements with state response 
programs may be a vehicle to support and promote the 
use of innovative technologies in state CERCLA pro
grams, with spinoffbenefits for their RCRA and UST pro
grams as well. 

In addition, regions should be open to assisting states in
terested in furthering technology development and en
courage state applications for authority for RCRA R&D 
permitting, permit modification, treatability exclusion, 
and Subpart X permitting. States may also want to work 
directly with Federal Facilities in developing pilot sites 
for innovative technologies. For the reasons discussed in 
the section on Federal Facilities above, these sites are of
ten good candidates for such development projects. 

Model Rl/FS Work Plan and PRP Notice Letter 
Demand for Innovative Options 

Some regions have issued special notices containing a 
Statement of Work and administrative order language re
quiring the responsible party to evaluate the use of inno
vative technologies at a particular site. This procedure 



should receive broader use at Superfund sites where al
ternatives for remediation are being considered for analy
sis in the RIJFS and where prerequisite treatability 
studies are required. This requirement in the special or 
general notice letters will help facilitate the development 
and use of innovative treatment technologies by the pri
vate sector. Specific language for this approach can be 
developed from OWPE's guidance document entitled 
"Model Statement of Work for RIJFSs Conducted by 
PRPs" (OSWER Directive 9835.8). 

Advocacy and Funding of Treatablllty Studies 

Superfund program policy requires that treatability 
studies be conducted to generate data to support the 

. implementation of treatment technologies. Funds are 
budgeted annually in the SCAP based on expected 
need. Data and reports should be sent to Glen Shaul at 
RREL for inclusion in the ATTIC database. The correct 
protocol and format for these reports is in EPA's "Guide 
for Conducting Treatability Studies Under CERCLA" 
(EPN540/2-89/058). Oversight funding for evaluating a 
PRP-lead treatability study should also be requested 
through the SCAP budget process. Oversight of PRP
lead treatability studies may be funded through the en
forcement budget. If a PRP recommends use of an 
innovative treatment at a site, but current treatability 
study data on the technology are insufficient, EPA poli
cy allows the Agency to conduct and fund technology
specific treatability studies. Cost of these studies are 
recoverable under Section 107 of CERCLA. 

Tracking and Expediting SITE Demonstrations 

OSWER is encouraging greater participation in the SITE 
program in response to a recent Inspector General audit 
of the program that focused on delays in matching Super
fund sites with technologies. ORD management has also 
agreed that SITE demonstration projects must be more 
responsive to regional needs for treatability data. 

The SITE program will make the design of technology eval
uation sufficiently flexible to meet the regional offices' 
needs for treatability studies before remedy selection is 
made. Based on an ORD internal management review of 
the SITE program, changes are underway to make the 
program a more integral component ofregional Super
fund site activities. 

Existing Program Efforts 
OSWER has several other ongoing efforts directed toward 
furthering the application of innovative alternatives. These 
represent important resources that should continue to be 
used by the UST, RCRA, and Superfund Programs. 

Technical Support and Information Management 

EPA maintains several computer database that may be 
accessed for information on treatment technologies. 
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These databases include the Alternative Treatment Tech
nology Information Center (ATTIC), the Cleanup Infor
mation (CLU-IN) Bulletin Board, the ROD Database, the 
Hazardous Waste Collection Database, and the Comput
erized On-Line Information System (COLIS). These sy;~ 
terns include information on the application of innovativlll 
technologies and may be used to aid networking among 
OSCs and RPMs. 

Technical assistance is available to Superfund and RCRA 
staff through ORD's Technical Support Centers and the 
Environmental Response Branch ofOERR. Part of this 
effort involves networking among project managers 
through the Engineering and Ground Water Forums. In 
addition, as part of an initiative to provide direct techni
cal support to OSCs and RPMs, the Superfund Technical 
Assistance Response Team (START) has been established 
to help evaluate the potential use of technologies. 

Bloremedlatlon Field Initiative 

Begun in the fourth quarter of FY 1990, this program is 
intended to provide more real-time information on the 
field application of biotechnology for treating hazardous 
waste. The major focus of this initiative is to furnish 
direct support in evaluating full-scale cleanup 
operations and technical assistance for conducting 
treatability and pilot-scale studies. 

Ellmlnatlng Contract Impediments 

Under the Federal Acquisition Regulations, firms are~ 
restricted from performing both the design and 
construction of a project. EPA has determined that this 
applies only to the prime contractor responsible for the 
overall design, and not to the subcontractors 
performing treatability studies. 

Innovative technology is considered a special exception 
from general conflict of interest guidelines. EPA will 
permit contractors and/or subcontractors who perform 
evaluation of innovative technologies for the Agency to 
later work for the PRPs in as many instances as 
possible. 

Additional Information 
Copies of the policy (OSWER Directive 9380.0-17) and ad
ditional copies of this fact sheet are available from: 

National Technical Information Service (NTIS) 
Springfield, VA 22161 
Phone(703)487-4650 

Agency and State employees may obtain copies of the di
rective or this fact sheet from the Superfund Document 
Center, U. S. Environmental Protection Agency, Roo~ 
2514, 401 M Street S.W., Washington, DC 20460. Th~ 
telephone number is Fl'S or 202/382-5628. 



DATE 

10/19/87 

10/19/87 

10/20/87 

11/13/87 

01/14/88 

04/07/88 

05/16/88 

05/27/88 

06/07/88 

06/21188 

07/11/88 

07/29/88 

08/25/88 

09/26/88 

10/21 /88 

POLICY 

Interim Guidance on Notice Letters, Negotiations, and 
Information Exchange {Porter) 53 FR 5298 February 23, 1988 

Interim Model CERCLA Sec.122(g)(4) De Mini.mis Waste 
Contributor Consent Decree and Administrative Order 
Guidance (Reich/Lucero) (52 FR 43393, 11/12/87) 

Evaluating Mixed Funding Settlements (Porter/Adams) (53 FR 
8279, 3/14/88) 

Revised Procedur~ for Implementing Off-site R~ponse 
Actions (Porter) 

Expansion of Direct Referral of Cas~ to the Department of 
Justice (Adams) 

Interim Final Guidance Package on Funding CERCLA State 
Enforcement Actions at NPL Sit~ {Porter) 

Interim Guidance on Potentially R~ponsible Parti~ 
Participation in Remedial Inv~tigations and Feasibility Studi~ 
(Porter) [Revised] 

Interim Policy on Mixed Funding Settlements Involving the 
pre-Authorization of Stat~ or Political Subdivisions 
(Porter/ Adams) 

Guidance on Drafting Decisions not to Take Cost Recovery 
Actions (Cannon) 

Supporting State Attorneys General CERCLA Remedial and 
Enforcement R~ponse Activiti~ at NPL Sit~ 
(Long~t/Cannon) 

Reporting Exemptions for Federally Permitted Releas~ of 
Hazardous Substanc~ (Thomas) (53 FR 27268, 7119/88) 

Superfund Cost Recovery Strategy (Porter) 

Guidance on Use and Enforcement of CERCLA Information 
Requ~ts and Administrative Subpoenas (Adams) 

Waiver of Headquarters Approval for Issuance of RD/RA 
Special Notice Letters at the Time of ROD Signature 
(Long~t/Diamond) 

Counting State-lead Enforcement NPL Sit~ Toward the 
CERCLA Section l 16(e) Remedial Action Start Mandate 
(Porter) 

* = Pol ici~ dated after 8/ 14/90 
** = Polici~ that are superceded 
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OSWER 
NUMBER 

9834.1 

9834.7-la 

9834.9 

9834.11 

9891.5A 

9831.6a-6d 

9835. la 

9834.9a 

9832.11 

9831.7 

Exempt 

9832.13 

9834.4-A 

9834.10-la 

9831.8 



DATE POLICY 

11/03/88 Community Relations during Enforcement Activities and 
Development of the Administrative Record (Porter) 

11/17/88 Guidance on Premium Payments in CERCLA Settlements 
(Adams and Porter) 

11118/88 Initiation of PRP-financed Remedial Design in Advance of 
Consent Decree Entry (Adams and Porter) 

11/28/88 Guidance on Applicability of EPA Order 3500.1 to CERCLA 
Staff 

12/14/88 Interim Strategy for Enforcement of Title m and CERCLA 
Section 103 Notification Requirements 

02/06/89 CERCLA Community Relations Mailing List 
(Diamond/Longest) 

02/07/89 Model Notice Letters (Diamond) 

02/07/89 Revisions to the Interim Guidance on PRP Participation in 
Remedial Investigations and Feasibility Studies 
(Porter /Diamond) 

02/24/89 Guidance on CERCLA Section 106 Judicial Actions 

03/01/89 Interim Guidance on Administrative Records for Selection of 
CERCLA Response Actions 

05/08/89 Interim Final Guidance on Preparation of Superfund 
Memoranda of Agreement (SMOAs) (Diamond/Longest) 

05/16/89 Administrative Penalty Procedures Interim Final Rule (54 FR 
21174, 5/16/89) 

06/02/89 Model Statement of Work for a Remedial Investigation and 
Feasibility Study Conducted by PRPs 

06/06/89 Guidance on Landowner Liability Under Section 107(a)(l) of 
CERCLA, De Minimis Settlements under Section 122(g)(l)(b) 
of CERCLA, and Settlements with Prospective Purchasers of 
Contaminated Property (Reich/Cannon) 

06/12/89 Procedures for Transmittal of CERCLA and RCRA Civil 
Judicial Enforcement Case Packages to Headquarters 
(U nterberger /Diamond) 

* = Policies dated after 8/14/90 
** = Policies that are superceded 
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OSWER 
NUMBER 

9836.0-lA 

9835.6 

9835.4-2A 

9842.0 

9841.0 

9836.2 

9834.10 

9835.2a 

9835.7 

9833.3A** 

9375.0-01 

9841. lA 

9835.8 

9835.9 

9891.1-la 



DATE POLICY 

06/21/89 Model Litigation Report for CERCLA Sections 106 and 107 
and RCRA Section 7003 

06/21/89 Revised EPA Guidance for Parallel Proceedings 

06/29/89 PRP Search Supplemental Guidance for Sites in the Superfund 
Remedial Program (Diamond) 

08/11/89 Submittal of Ten-Point Settlement Analyses for CERCLA 
Consent Decrees (Diamond/Unterberger) 

08/28/89 Arbitration Procedures for Small Superfund Cost Recovery 
Claims 
Final Rule (53 FR 23174, 5/30/89) 

09/14/89 Notification of Out-of-State Shipments of Superfund Site 
Wastes (Canon) 

10/19/89 CERCLA Implementation of the Training Requirements of 
EPA Order 3500 .1 - Inspector Training 

12/06/89 Interim Municipal Settlement Policy (54 FR 51071, 12/12/89) 

12/20/89 Methodologies for Implementation of CERCLA Section 
122(g)(l)(a) De Minimis Waste Contributor Settlements 
(Diamond/Unterberger) 

01/30/90 Model Administrative Order on Consent for Remedial 
Investigation/Feasibility Study 

01/31/90 Final Model Litigation Report and Complaint for CERCLA 
Section 104(e) Enforcement Initiative 

02/06/90 Multi-Media Settlements of Enforcement Claims (Strock) 

02/14/90 FY 90 "UAO Strategy" (Clay/Strock) 

03/01/90 Releasing Information to PRPs at CERCLA Sites 
(Diamond/Unterberger) 

03/07/90 Guidance on CERCLA Section 106(a) Unilateral 
Administrative Orders for Remedial Design/Remedial Action 
(Clay /Strock) 

03/30/90 Model Unilateral Administrative Order for Remedial Design 
and Remedial Action under Section 106 of CERCLA 

* = Policies dated after 8/14/90 
** = Policies that are superceded 
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OSWER 
NUMBER 

9835.11-1 

9843.0 

9834.3-2a 

9835.14 

9832.17 

9330.2-07 

9842.1 

9834.13 

9834.7-lb 

9835.3-lA 

9891.6 

9870. lA 

9835.12 

9833.0-la 

9833.0-2(b) 



DATE 

04/04/90 

06111190 

06/13/90 

08/15/90 

08/28/90 

08/29/90 

09/27/90 

10/12/90 

11/03/90 

12/03/90 

02/22/91 

03/21191 

03/31191 

04/03/91 

04/10/91 

04/18/91 

POLICY 

Clarification of Delegations of Authority 14-14-A, 14-14-B, 
and 14-14-C under CERCLA 

Integrated Timeline for Superfund Site Management 
(Clay /Strock) 

EPCRA/CERCLA Penalty Policy 

Guidance on Remedial Actions for Superfund Sites with PCB 
Contamination - SMR Rec. #23 

Performance of Risk Assessments in Remedial 
Investigation/Feasibility Studies (RI/FSs) Conducted by PRPs 

Transmittal of Model Consent Decree for CERCLA Section 
104(e) Information Request Enforcement Actions 

Statement of James Stroch before the House Subcommittee on 
Policy, Research & Insurance: Insurer Liability for Cleanup 
Costs of Hazardous Waste Sites 

Pre-referral Negotiation Procedures for Superfund Enforcement 
Cases 

Superfund Enforcement Strategy and Implementation Plan 

Final Guidance on Administrative Records for Selection of 
CERCLA Response Actions 

Guidance on Preparing and Releasing Waste-in Lists and 
Volumetric Rankings for Information Release Under CERCLA 
Section 122 (e) 

Written Demand for Recovery of Costs Incurred Under 
CERCLA 

Model Cost Recovery CD 

CERCLA Implementation of Inspector Training Requirements 
for OSCs/RPMs at the Intermediate Level in STEP and First 
Line Supervisors 

Interim Agency Policy on Contribution Protection Clauses in 
CERCLA Settlements 

Questions and Answers About the State Role in Remedy 
Selection at Non-Funded-Financed State-Lead Enforcement 
Sites 

* = Policies dated after 8/14/90 
** = Policies that are superceded 
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OSWER 
NUMBER 

9012.10-1 

9851.3 

9841.2 

9835.~1* 

9835.15* 

9834.14* 

* 

* 

9800.0* 

9833.3A-1 * 

9835.16* 

9832.18* 

* 

9842.2* 

* 

9831.9* 



DATE POLICY 

05/07/91 Model Information Notice Letter to Local Governments 

06/20/91 Evaluation of, and Additional Guidance on, Issuance of 
Unilateral Administrative Orders (UAOs) for RD/RA 

07/01/91 Guidance on Oversight of Potential~ Responsible Party 
Remedial Investigations and Feasib" ity Studies, Vol. 1 

07 /01/91 Guidance on Oversight of Potential~ Responsible Party 
Remedial Investigations and Feasib" ity Studies, Vol. 2 

07/02/91 Supplemental Guidance on Performing Risk Assessments in 
Remedial Investigation Feasibility Studies (Rl/FSs) Conducted 
by Potentially Responsible Parties (PRPs) 

07/02/91 Administrative Order on Consent for Remedial 
Investigation/Feasibility Study 

07/02/91 Administrative Order on Consent for Remedial 
Investigation/Feasibility Study (Annotated Copy) 

07/02/91 Model Statement of Work for a Remedial Investigation and 
Feasibility Study Conducted by Potentially Responsible Parties 

07/02/91 Model Statement of Work for a Remedial Investigation and 
Feasibility Study Conducted by Potentially Responsible Parties 
(Annotated Copy) 

07/03/91 Policy Towards Owners of Residential Property at Superfund 
Sites 

07/08/91 Superfund Program, Model CERCLA RD/RA Consent Decree 

04/02/92 Accelerating Potentially Responsible Party Remedial Design 
Starts: Implementing the 30-Day Study 

* = Policies dated after 8/14/90 
** = Policies that are superceded 
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OSWER 
NUMBER 

9834.16* 

9833.2c* 

9835. lc* 

9835. ld* 

9835.15a* 

9835.3-2A 

983S.3-2A 

9835.SA 

9835.SA 

9834.6* 

* 

9835.4-2b* 



MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

MAR 2 4 1989 

SUBJECT: Updates for the Enforcement Policy Compendium 

FROM: John cross, Chief , 
Guidance and Oversight Branch - · · .(, ~: 
Off ice of Waste Programs Enforcement 

TO: Addressees 

:c: :: := 

Please find enclosed the most recent updated material for 
the Enforcement Policy Compendium. 

Title 

Guidance on CERCLA Section 106 
Judical Actions 
(Reich/Porter) 

Interim Guidance on Administrative 
Records for Selection of CERCLA 
Reponse Actions (Porter) 

OSWER Dir. No. 

2/24/89 9835.7 

3/1/89 9833.3A 

If you have any questions contact Gloria Bobo on my staff at 
(FTS) 475-6770. 

Addressees: 

Regional Counsels, Reqions I-X 
CERCLA Enforcement Branch Chiefs, Reqions I-X 
CERCLA Enforcement Section Chiefs, Reqions I-X 
Director, Waste Manaqement Division, 

Regions I, IV, V, VII, VIII 
Director, Emerqency and Remedial Response Division, Reqion II 
Director, Hazardous Waste Management Division, Reqions III, VI 
Director, Toxic and Waste Manaqement Division, Reqion IX 
Director, Hazardous Waste Division, Reqion X 
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UNITtC STATES ENVIRONMENTAL. "tOTEC:TION AGENC:Y 
W&SllllNGTON, DC IOUO 

3 AUG 1983 

OSWE:R fl 9832.0 

•r•tCI O• 
...... C .. ••~c•w•••~ 

SUBJ!C:': Coat Recovery Referral• 

Ri:-k F. Sniff ~64 ;-'. ..;. ~ • "~~ 
Act!ng Associ~ i~fo~cemeot ~~~e 

-.... . . ... . Reg!.onal Co~nsels, 
Reg!.ons I-X 

Recently, you provided my o!!ice vith ?rojections of 
hazardous waste civil referrals to Headquarters through the 
reca!.nc!er of FY 1983. Included 1n the projected total ·of 27 
refe~ral1 were 19 coat recovery referrals. Nearly all of 
t~ese action1 vould involve recovery of co1t1 a11ociated 
vith immeciate removala. 

On July 27, l983, ve met vith the Department of .Justice to 
di1eus1 the most appropriate mean1 for managing these eX"pecte~ 
referrals. In light of our continuing difficultie1 vith coat 
doc'l.mentation for existing referral• and actions, ve agree~ to 
tvo basic rule• for handling the anticipat•d §107 
refenal1: 

l. OtC-Waste vill only accepc·referral1 vhich include 
appropriate co1t documentation. If documentation is 
inadequate, the referral• vill be returned to che 
llegion1 for further developcent. To a11t1t you in 
a11e11ing the adequacy of your referral, I refer you 
to the draft guidance, "Coit llecovery Actions Under . 
C!:llCLA," vhich va1 di1tributed to the llegional Divi1ion 
nirectora at their national •••tifll on May 11 and 12, 
1983, and to th• attached doc\Dent entitled ''Partial 
Li1t of l>oem1enta. Reedea to Support Coit llecovery." I 
atrocgly ~ecoamend that you include copie1 of the sup• 
porting document• in th• referral package. If for 
IOme raalOD thil ia DOC po11ible, the referral package 
1hould clearly identify th• 1pecific document• which 
1upport your claims. tntimately, thi1 doc\Dencation 
vill have to be provided to DOJ. If you have questions 
regarding documentation in your specific cases, please 
contact the appropriate.Regional coordinator in my 
office. · 
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l'\i..~- - .., ' "" _,' • • ... **" ._. •liiil-•• - -A·-··~ -. .:._ 

gene:-al pol~c:es rega:-c:~g :~e ?:'Ocess~~g ~= :-e:e:-:-a.~s ~~=e= 
5107 o! CERC:..A. Si~ce :~a: ti~e. a nw:oe:- of v.!lu have ra:sec 
~ues~ions regarding ::r met:c:-anc-.:.:=. r:.:s is i:i:e:'lcec :::: ?:-ov~ce 
=~~~~e~ cla~:::ca:~cr.. 

1. T~e me~ora:'lc-.::: s:a:es tha: i!, !or some :-eas:r., 
t~e Regions have·~o: ir.cl~ded CO?ies of SU?~Or:ing CCC'.:!:e~:a:::::n 
in the refer-:-a.l pac,.,.:~e, t:!:le -refer-:-al should clearl? icen:ify 
the speci!ic doc~ents w~ich supper: the claims. This 
identifica:ion should be io :he for= o! a s~eci!ic inve~:=:: 
o: :~e suppor:ing documents, indica:i~g the identi::. ::ca:::~ 
and custodian of t~e doe-.ments. A general aver::le~: t~at 
dac:J,!::i enc a: icn is "a vai lab le" wi 11 not :·s\!f: ice . 

. 
2. T~e me~o=ancii.::= s:a:es t~at oc; wi:l or.l~ fi:e 

those cost recove~ claims for wnic~ the=e--is acieoua:e· doc~
mentation. Howeve~. chere ~•Y be cases where :hose clai:s 
which .can be ;:irosecuted immedia:ely are not _s'l.lbs :an::.a: 'lii~e~ 
com~ared with the total potential action. For example, i! t~e 
Region refers a case seeking recove:, of $200,000 but can only 
document $8,000, 'Che Beadauar:ers attonU!'Y should seriously 
consider declining the reterral until further documentation 
is provided. This decision is case-specific. However, as a 
general guide, you should consider whether the documented case 
11 sufficient to stand on its own. Of course, in making yo~= 
recommendation you should also consider other important facto=s 
such as the Statute of Limitations, or the need to make a 
pr-- ...... -'."• ~ .. 1'.T'~ '• .. ..~ • .,roof ,,, rJ 'li"'' •. 

I ho~e this answers some o! your ques:ions. If ~cu have 
ot~er ques:ions please :eel f-:-ee to raise the~. 
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l. Total Payroll expenditures for attorneys. with 1u~?ortin; 
time cards and time 1neets 

2. Total ~ayroll •x?enditures for technical personnel, 
w~t~ su??Or:1n; time cards and time 1neets 

J. Total ex?e~~~:~res for trAvel for attorneys, with 
s~r~=~:~~; authori:a:~or.s an~ vouchers. 

4. Total ex?e~di:~res for travel,for technica: personnel, 
wit~ surpor:ing •uthorizations and vouchers. 

s. For r:T contract expe~ditures: affidavit by contractor 
descri~in; work done, hours •~ent, hourly cost, overhead 
ca lcu lat ions ·and total cost: vouchers f roin contractor to I 
EPA re~uestin; payment: Agency records showin; authorization 
tor Treasury to pay contractor 

6. For National iab Contract expenditures: contractor 
summary of sam~les taken at lite and distributed to laes 
for analysis, individual and total cost of 1am~le analyses, 
contractor overhead costs, name of lab conductin; analyses, 
sam~le num~ers, invoice num:>ers, t9t•l costs, copies of · 
all invoices (types I and lt), copies of bills fr=m lae 
to contractor and from contractor to EPA if •sA.S• aainples: 
af!idavit froin EPA officiA"l verifying contents cf contractor 
summary: copy of A;ency's authorization for Treasury to 
pay contractor: vouchers from contractor to Agency 
requesting payment. 

i. ror expenditures by ae;ional I.Ac or ORD (e.g., aerial 
photo;raphy): affidavit shovin; nature of work and total 
coat, 1nvoice1, record of pay .. nt. · 

I. ror immediate removals: contractor invoices certified 
by OSC; record of authorization for Treasury to pay 
contractor: daily contractor cost report• <rough and final>: 
daily verification of work and costs by osc. 
9. Documentation of expenditures by TAT and any othe~ 
contractors used, expenditures ~y other agencies, 
expenditures by State under Superfund contract .. or 
cooperative a;r•e111tnt. · 
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UNl"'T'EO STAi'ES ENVIRONMENTAL. PROTECTION A~E-.,.C:Y 

WAS.,.l~GTQN 0 t: 20460 

SUBJECT: Guidance on Pursuing Cost Recovery 

FROM: 

Actions Cnder CERCI..A /.) 
" __. "---- r ~ •. ourtney M. Price ~ ~ t "· v •"' 

.~W~~l .~:r Enforcement 
e P!. Tt'io1T1as 

Assistant Ad1T1ini1trator for 
Solid Waste and emergency R~sponae 

TO: Enforcement Counsel 
Regional Administrators 
Regional Counsels 
Associate £n!oreemer.t Counsel-Waste nivision 
Re9ior.al Superfund Coordinators 
Air and Ba:ardous Substance Division Ciree:ors. 
tnvironmental Services Directors 

I. I?r':'ROOVCTION 

' 
Section 107 o: ~~e Co~prehensivc £nvir9nmental Response. 

Compensation and Liability Act <CERC:..A> provides generally tha: 

past an~ present owners an~ opera:ors of a lite, and generators 

and transporters who contributed hazardous 1uhstances to a ~ite, 
. . 

shall be lia~le (with certain limitation• to be discussed herP.i~) 

for all costs of removal or remedial action undertaxen by the o.s. 

government, a State, or any ot~er person, and for damages to or 

1011 of natural re1ource1. 

While it 11 highly desirable to obtain removal and remedial 

action in the f irlt instance by -responsible parti••~ rather 

than by th• En•ironaental Protection Agency (!PA> or a State, 
•. 

there are and vill continue to be many ca••• in vhich the A9cney 

will authorize the use of CF.RCLA funds from the Bazar~ou1 Substance 
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Re1pon1• Tru1t Fund (th• Pund) e1tahli1hed by CERC:.A for these 

action1, and thereafter attempt to recover tho•• cost~ from the 

party or parties vho are liable under Section 107 of the Act and 

other authoriti~•· 

Due to th~ possibility of cost recovery effort• in an~ case 

in vhich C£RCI.A funds are expended, the observation, documentatior. 

and preservation of critical facts and response costs is impo~tant 

t:> assure that: 

• 

• 

• 

potential evidence concernin9 the lite !I a~~ responsible 

parties is noted and documented before response ac~ivity 

or the pa~1a9e of. time obscures or eliminates it: 

physical evidence essential at tria! 11 collected and 

·preserved arpropriatcly: and . . 
sufficient evidence of total coats and claims paid from the 

Fund has been maintained an~ ii availa~le to 1upport reeevery 

by the government. 

This memorandum describes essential elements which the . 
government vill probably be called upon to prove .in a cost 

recovery action: the a11embly·. and maintenance of· a file 1 some 

•samples of appropriate documentation for each eleaent of the 

cau1• of actions procedures for processi~9 and ne9otiating coat 

recovery clai .. r and the .. ch~nic1 of repayment of any recovery to 

the rund. This 9uidance aust be ob1erv~d by EPA eap~oyee1, con

tractors, and, vher• appropriate, employ••• of Stat~ a9encie1 
• 

working on a 1ite on vhich CERCLA fund• are expended under an 

I/ The vord •11te 1 as used herein applies to any lo~ation vhere • 
release or spill has occurred, and mayne u1ed interch~n9ea~ly wit~ 
•facilitv• as defined in er.RCI.A ~101(9). . . 

,, 
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tP~~Statc c:ooperat~ve a~rr:ell\ent, if.. every situation in Vhieh CERC!.A 

funds art ex~ended for site clean up, since each of these sites i• 

th• aubjtct of a potential cost recovery action. The Of~iee o! 

• Wa1t1 Programs Enforcement is preparing an additional co1t doeu

.. ntation 9uidanc1: plea1e contact Libby Scopino C382•4482) for 

aaaiatance. 

II.· ASSt~BLING A COST REeOvtRY ACTION 

The assembly of tvidenee for a cost recovery action be9in1 

vith the first re1ponse action taken und•r Section 104 of CERCt.>.. 

The filing of a cost r~covery action should be presumed:·aeeordin9ly 

the collection o! relevant documentation is i~portant. Generally, 

the government v1ll pursue a cost recovery action vhen there is a 

solvent responsible party'.l/ .Wher~ other government action against 

the responsible' party is contempla~ed.or pending, auch as•. ju~i-. . . 

cial action under Section 7003 of RCRA or Section 106 of CElCt.A to 

compel remedial measures at a site, a coat recovery count under 

S~c~ion 107 of CERCLA for removal or remedial co1t.1 can be added 

to the ongoing 'liti9ation. 

The Regional Pr09ram off ice has the responsibility of 

collecting and uintainin9 th• documents .. used as ••idtnce in 

co1t reco~ery action•~ In matt.era vhich require legal opinion• 

<auch a• the legal ri9ht of the A9ency to enter a facility> or t.he 

preparation of le9al documents, th• program office •hould consult 

vith and obtain t!'I• aaai1tance of the ae9ional attorney or the .. 
appropriate Headquarter• attorney. 

2/ For a discuasio" of the fa~tors to be considered in detet"1!linin9 
whether to file a COit reco~ery action, see Part IV.F. 
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-·-
III. ?LE~nr:'S OF A COST RtCOvtRY ACTION 

ender Section 104 of CERCt.A, the o.s. or its authorized 

repre1entative aay take removal or reMdial action at a lite 

vhen, inter !li!.• a~y hazardous sucstance is released or there 

is a 1ubatantial threat of such a rel•••• into the en~ironmer.~. 

unless EPA determines that 1uch action vill be do~e properl; 

by the ovner· or operator or by any other responsible party. 

The government aay pursue an action under ~107Ca) tor Cl> 

coats of removal or reme~ial action incurred by the o.s. not 

~neont1 is.tent vi th the National Contin9enc:y· Plan CNCP), or 

f 2) claims paid by the Fund for costs of response incurred 

by a state not inconsistent vit~ the NCP, or by other parties 

not inconsistent with the NCP.l/ Section l04Cbl also authorizes 

th~ recovery of costs. of ••m?ling, anal~sia, monitoring and 

aurveying programs, and certain other costs, including those 

3/ ~here aay alao be a claim aade by trust••• under Section 
!01Ca><~>Cc> of CERCt.A for damage to or lo•• of natural resources. 
aovever, until re9ula~ion1 for a11~1ament of natural resource 
damages or destruction are proaul9ated purauant to Section lOl<cl 
of the Act, claim.a-for auch damages will be a11e11ed on a ca1e·b~·caae 
basis. Th• best recor4• available on tho•• dama9•1 ahoul~ tM 
maintained until specific guidance 11 developed on that subject • 

.. 

···-------

---- ---- -- ··------
--·- -----· --
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for planning, legal and engineerin9 services.4/ -
Therefore, to 1uccessfully pursue a cost recovery ac:ion, EPA 

should be prepared to introduce evidence demonatratin9: 

l. release of a hazardous •ubstance or the 1ubstanti1l threat 

ot •uch a release: and 

2. the responsibility of the defendantCs>: and 

lCa). removal or remedial actions taken by the o.s. or the 

State vhich vere not inconsistent vith the NCP !I: and/or 

4. .the costs of action taken by the u.s .. a State, or 

any other person. 

T!'le financial condition of a ·responsible party is not an 

essent~al element of proof cf the ca~•• of action.6/ Even 10, the . -
financial conditfor'l o! the responsi~le parties may. be considere~ 

in deter"-ining t~ feasi~ility of a cost·recovery action. 

41 Fer a· !1st of costs vh1ch art recoveraele under ctActA, 1ee 
I~encHx A. 
5/ Although Agency policy is to·maintain evidence that its 
response activities are· not inconsistent with the NCP, the A~ency takes 
the position that the defendant bas the burder. of proof on thi5 issue. 
6/ While ve do not believe that it is nece·aaary to introduce 
ividence that removal and remedial action vould not have been 
done properly by t~• ovner or operator of a facility or by any 
other re1pon1ible party, it voul~ be prudent to have available 
evidence of ef for~ by th~ A9•nc:y to obtain private party response 
action at th• 1ite. The notice letter• forwarded by ~· A9•ncy 
to potentially responsible parti•• and their r••pon••• are 
examples of auch evidence. 

•. 

____________ ..,.. _________ _ 
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_..·The chief elements cf a cost reccvery action and the 
/ 

nature of evidence required to 1u1tain them are discussed below. 

A. Evidence of Release or Substantial Threat of Release 
of a Hazardous Substance · 

-----------------------------
A release of a hazardous 1ub1tance or the 1ub1tantial threat 

of auch release from a facility muat be ahovn. The term •hazardous 
! 

1ubstance• includes inter !li!• any material designated as hazardous 

or toxic under the Clean Water Act, Tozic Substance Control Act, 

or the Clean Air Act or designated as a hazardous vaste under RCRA 

<see 40 CFR 302>. ~he definition 1hould be consulted since it · 

does not in~lude eve~ pollutant or contaminant.!/ 

Appropriate documenta~ion of evidence of a release or sub-

stantial threat of release includes field notes, photographs of 

t~e scene. statements from witnesses, atatements·trom owner& or 

operators, follow-up -~arrative repor~s or memoranda describin9 .the 
. -...-

seen~ or observations first hand, samples of air, aoil, vater or 

leachate discharge and laboratory analyses of t~e samples. Evi~ence 

1/ Section ~04<•> of the Act authorize• th• President <or his 
~••i9ne~1 t~ take re1pon1~ act,on vhenever there i• a release or 
threat thereof of a bazardoua subatance, or whenever there i• a 
release or aubatantial threat of a rel•••• of •any pollutant or 
contaminant vhich may pre1ent an iaminent and aub1tantial endanger
ment to the public health or welfare ••• •. However, Section 107 

·refers only to liability of ovners, operator1, tran•portera and 
9enerator1 for coat• incurred in reapondin9 to rel••••• or threats 
of rel••••• of •b.asardoua aubatancea•. lt i• not clear whether 
tho•• per1on1 may al10 be liable under 1107 for coata incurred in 
re1pondin9 to relea••• or threats of rel••••• of any pollutant or 
contaminant vhich ia not a defined hazardous aub1tance, but vhich 
may prl!sent an imminent an~ aub1·tantial endangerMnt. The 9overnee:"lt 
intends to hold such persons liable for those eo1t1 under both section 
107 of C£RCLA and the colMlon lav theory of restitution • 

.. 

-----··-·--·----- -·-··-··--,---·· 
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co!!ected must be su!fieient to demonstrate this aspect of the 

case. 

There are three important considerations herP.. 

First, samples, records of .the owner/operator, or other 

' evidence suf!icient to establish the identity ot hazardous 1ub-

stances involved should be collected. 

Procedures 1imilar or identical to those used by the National 

Enforcement Investi;ations Center CNEIC) 8/ should be followed, as 
~ 

ahoul~ the require~ents o! Section l04Ce)Cl)(B), vhich provides 

for furnishin9 a receipt to the owner/operator fo~ any 1amples 

taken ran~• split sample, if requested>. Ohservance o! chai~-of

custody procedures is necessary to demonstrate at trial that 

·,samples analyzed as hazardous substances did, in fact, ·ori9inate 

at the site. 

Collecting more data and documentation about. lites than is 

r~asonably necessary may increase total response costs to an . 
unduly high level and delay clean-up activities an~ cost r.covery. 

The number of sample• collected ii primarily a matte~ within ~he 

judgment of the Regional and Headquarters Superfund Offices, an~ 

vill necessarily depend to a 9reat extent on the 1ite and the 

affected area1 of the environment. Th••• Off ic•• ahould consult 

vith the Regional Counael prior to collecting aamplea. Bovever, 

·the Agency ahould 9eneral!y collect only enou9h aamplea to determine 

<l> that a bazardou1 aubatance ia pre1ent on the ait•r (2l that a 

8/ NEIC Policies and Procedures Manual, May, 1978 Crev., Dec. 
!981), EPA Document No. 330•9•78-00l•R. 
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·rel~•• of the hazardous substance i• aubatantially threatened or 

'has occurred: and (Jl what response is appropriate. On!y unusual 

circumstane~s (e.9., to satis!y doabts over validity ~t previous 

samples, to determine vhether concentrations ot hazardous 1ub1tances 

ar• increa11n9, etc.> would justify inc:urring 1ignificant additional 

costs tor any additional sampling and analysis. 

Samples sho~ld be t~en in accordance vith EPA-approved 

pretoccls and procedure• developed by Ntic· and contained in its 

Policies and Proced~res Manual referred to above or •imilar 

procedures. 

Secor.d, col le ct io:"l o! th is evidence shoul~ be9 in iwnedia te ly 

upon the start of any investigation in:o whether so111e response 

•~t~vity f inc!u~in~ s•~Flin9 a:"ld surveying) _may be needed at the 
• site in respon5e ~o a release or threat of release. Pasaa9e of 

time or deliberate in:er!erence by other parties may literally 

destrcy the evidence. Similarly, a !ong delay between the initial 

observation and the trial, or the initial observation and the . 

recordation ct that obaervation,· vill IUlta testimony by vitne•••• 

about the site more ·dif!icult~ Phot~9raphs of the 1cene before, 

durin9 and af~er the reaponae action are frequently helpful in 

preparin9 vitne•••• to ~••tify, and in providin9 a visual record 

to th• Court·of conditions t.hat prompted the response activity. 

Field notebook• and the result• of laboratory analyaia are 

critical· in ahovi"9 the condition• that ••i•ted at th• aite and 

·estatliahin9 a potential link to the defendant. Samplin9 and 

analysis should be conducted vith particular concern for accuracy, 

- -··-··-·-- ···-·-·----·--·--------~---
---~ --------.-,,.----·-
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detail, completeness and quality, • inc:e ~he1e doc:ume.nts are like l :• 

to be 1ubjec:t to c:lose ac:rutiny by re1pon1ible parties and the 

court. The NEIC has developed inspection and analysis procedures 

to aa1ure high quality evidence and documentation for trial. 

Obaervance of NtIC proce~urea •••urea a consistently high quality 

of evidence, and should ~ followed by EPA employees, other federal 

a9encie1, contractors, and State age~cie1 which h•ve entered into 

an EPA cooper.ative agreement for response using CERCI.A funds. 

Third, for ease of assembling the case and presenting it for 

trial, the tol!owing people should be identified hy name, rele~ant 

quali!ications or con~ection tc the case, and infonn~tion about 

how ·to contact their! in the future: l > p'!rsons who participate~ 

in tl'le site inspection, sampling, analysis or photograpt-.y: 2> 

persons vho may have historic or curre'nt informat'ion from personal 

ocaervation, 3) peo~le vho 9ave or refused to give. statement1. 

8. Evidence of Responsibility of DefendantCs) 

In most cases, the liability of defendants will be demonstrate~ 

by establishing the elements in 1ub1ections Cl)•C4J of Cl07Ca>. 

EPA personnel have a variety of techniques to gather evidence 

connecting the hazardoua 1ub1tanc:e vith the pot.entiall:f re1ponsible 

party or par~ies. ror exasnple, a deed or lease evidence• the 

re1pon11b111ty of owner or operator of ~· lite. Less formal 

·•vidence can al10 be h•lpful in. tracing rc1pon11bl1ty. Th• operator'• 

preaeftce at ~. 1ite over a period of ti .. vill u1u&lly be noted 

by'employee1, ftei9hbor1, lav enforcement officers, COlllP•titors or 

other• clo1e to or interested in 1uch activities. Tho•e observations 

should be recorded in signed statements or affidavits. In addition, 
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the activitie1 of operators o! a lite may require a license or· 

permit under State or local laws and regulations. The appropriate 

a9eneies ahould be consulted to tlletermine vhether t~ey ha·1e any 

record o! activities by an operator of the aite. 

The problem ot linking a transporter or 9enerator of a hazar~ous 

·aubatance to a 1ite is frequently a more difficult undertaking. 

The following detection 1ouree1 may prove f rui· t!u l. Often, opera tors, 

9enerators, and transrorters have records o! business transactions. 

Drums located on-site may bear labels or markings with the name of 

a generator: ~hese drums or labels should be preserved. if possi~l~. 

or photog-raphed, and the photographs la~led fer identification 

·and future use as possi~le ~vidence. Ond,r certain circumstances 

· the ease development team may decide to r.4!rfom a ehe.mical anal)·111 

of the waste to assist in establishing the similarity betveen .the ·. 

wastes and a particular company's process.!/ <In!ormation regarding 

parties and sites may also be obtaine~ by use of letters issued 

under authority of RCRA Section 3007 and CERCt.A Section 104'•>>. 

Again, local residents, lav enforcement official• or· compe

titors may be 1ource1 of information on transporters o! material 

to the site or in the general vicinity.· Employees or former 

employees of a generator or transporter may t'le willing to di1cus1 

the disposal practice• o! their •111Pl0!•r1, an~ if ao, signed 

atate•nta or aff ida•it•, if poaaible, 1hould be obtained from. 

them.· 

9/ in!ormat1on on the compo11t1on of waste streall\S associated 
vith various industrial proce11e1 may be obtained from the Hazardous 
and In~us:rial Waste Division (WR-565>, Of!ice of Solid Waste, o.s. 
Environmenta! Protection &9enc:y, '01 M Street, s.w., Washington, C.C. 
20460. . 
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.·C. Evidence That Rimoval or Re~e~ial Acti~n Taken By the o.s. or 
State Is Not Inconsistent With The National Contincenev Plan .. 

Pursuant to Section 10~ of CERCLA, after information is 

gathered that a release has occurred or 11 threatened, a variety 

of actions may be taken by EPA or a State. Among those actions 

are: 

(i) Investigations, monitoring, •urveys, .testing and other 

information gathering as may be necessary and app~opriate to identify 

the existence and extent of the release or threat thereof, the 

amount, source and n~ture of the hazardous substances, and the 

extent of danger to public health, welfare or the environment. In 

addition, such planning, legal, fiac~l, economic, enqineerin9. 

architectural and other studies or investigations may be undertaken 

as necessary and appropriate to ~lan and direct response action: 

(ii> •Removal actions•, as the ~em is define.c1 in Section.· 
. . 

10152ll of CtR~I.A,' and _vhich·includes, vithout limitation, security 

fenc:i·ng, provision o! alternative temporary vater supplies, anr' 

temporary •"·acuation and housing of threatened in~iv.iduals. In 

a~dition, EPA znay taxe auch other action as may be necessary -to prevent, Jtinimize or mitigate damage to public h•alth, v-.lfare 

or the environment, auch aa removal of aatertals, temporary dikin9 

and other easily aeco~pli•h•d action11 and 

Ciii) •Remedial actions•, •• the term 11 defined in Section 

101{24> of CERCLA, inclYdin9 installation of • clay cover, dred;in9 

or excavation1, collection of leachate and rYnoff, on•aite atora9e, 

tr~•tment or incineration, proviaion of alternative vater 1upply 

and clean·Y~ cf released hazardoys 1ub1tancea. Subject to some 

restrictions, it may also include permanent relocation _of residents 

and bus~ness and community f.acilities, and off-site transport1t•on, 



CSER. • 9832.l 

1tor~~e, treatment or disposal of hazardou~ 1ubstance1. 

In a co!t recovery action, two factor• are important in the 

dtvelopme~t and preservation of evidence regarding the appropriate• . 

n111 of the action taken by EPA or the 1tate. ·~hese factors are: 

A. The action vas not ou~ide vhat CERCt.A allows. 

a. The action taken must be •not incon1i1tent• vith the NCP. 

':'hertfore·, the NCP should be referred to and all per:sons in11olved i"n 

the decision-making process s~ould be familiar vith its requirements 

and limitations before decisions r19ardin9 actions are made 10/. -
Those decisions 1hould be documented by notes, memoranda, lett•rs 

and other written records maintaine~ in the appropriate files. 

Under the NCP, remedial actions must also be shovr. to provide 

a eost-e!fective response. A cost-effective remedy is O:'le vr-.ich. 
. 

among t~e alternatives examined, is least costly b~t technelo~ical~y 

. feasible, reliabl.~ and adequately pr.o.t•cts public health anc' the 

environ~ent. In addition, under th• Section 104 (C)(4) bal1ne1n9 

test, the Agency should document reme~ial actions to refute aMy 

clai~s that the remedy v11 net cost-effective. Measures of cost~ 

effectiveness includes tbe protection afforded public health, 

welfare and the environment by the reme~y. In •immediate removal• 

actions it will be especially important to document the cireurnst1nce1 

which justify the need for iJamediate action. A• provide~ i~ aection 

300.15 of the National Contin9ency Plan, an immediate removal is 

appropriate when the lead A9•ncy determines tftat the initiation 

ot immediate removal action will pr1tvent or mitigate ·immediate 

risk of harm to human life or health. 

10/ The N•tional Contin9eney Plan is published in 40 CFR Par~ Jno. 
''Fed. Re9. 31180 <July 16, 1982>. 

.-
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Imniediate removals are appropriate in aueh aituations as: l) 

huun, animal, or food chain eXl)osure to acutely toxic 1ubstanc:ea: 

2> contamination of a drinlting water supply: 3> fire an~/or 

esplosioni or 4) similarly acute aituations. 

Evi~ence of the cos~-.ffectiorenesa of a part~cular remedial 

action may be demonstrated by t~~ .olloving evide"c• vhich is 

contained in summary !orm in the record of deciaion: 

• 

• 

• 

.. 

atudies 1hovi~9 the 'technical feasibility and probable 

cost of .alternative remedial actions on the particular 

aite: 

information that shows the degree of ria~ ~ pu~lic health, 

welfare and envirenment prese~ted by the particular site 

(i.e., population threatened, ~ediA a!!eeted, toxicity of 

the ha~ardous substance invoived, •tc.): 

other documentation generated in consideration of ~he 
. 

various factors required by Section 300.68 o! the NCP • 

All auch evidence ahould be documented ~Y vritten atu~ies, 

reports, letters, memoranda. notea, minutes o: ••~tings and any 

other record of the relevant bAse1 for taking a particular remedia~ . 

action. 

D. Proof of Coats of Removal or Remedial Action by the D.S. 
or a State , . 

Collectin9 evidence of coats of removal or remedial action 

taken on a iite 1• likely to be a ti .. con1umin9 ta1k. Documents 

must be cbtaine~ from a variety of participants in the cleanur 

activity: agencies, contractors, and others. The auccesa of 

--·· --- - ----- ---·- ---- ·-·- ------------- .... 
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govern.ment cost recovery actions depends upon the use of 9co~ 

bookkeepin9 and record eolleetion techniques. 

Certain costs expended on removal and remedial action are not 

recoverable. For example, no recovery under·CtRCt.A is permitted 
. . 

vhere response costs resulted from application of a F?FRA-re9istered 

product <see Section l07(i)), or from a Federally-permitted release 

Ceee Section l07(j) ). In borderline cases-, it should be assume~ 

that removal and reme~ial action costs are recoverable and records 

developed and maintained vith this expectation. 

A variety of mechanisms are available fot tracking costs. 

While EPA prefers the uniformity of a single acc~ntin9 sy1~em, 

the particular method of accounting may vary if it ensures accurate 

record keeping and preservation of all costs attributable to a 

p~rticular site. To further this objective, cooperative agree• 

_---1nent1 be tveen EPA and a State, or contr~cts hetvee·ri... EPA and_ a 

contractor for performance of response·activity on a site, should 

1pecif ically req~ire that accountin9 procedures used by the State 

.or contractor be approved by EPA. 

An accounting and expense-tracking system is already in 

place at EPA, and should be followed closely by all EPA personnel, 

contractor• and State agenc:y personnel vorking on ·CtRCLA•fun~ed 

sites. Tbia ay•t•• 9enerally involves the .a••ignment ~f a unique 

accounting number to each •pecific •ite, and the charging of time. 

material and other ezpenditur•• to that account number. The aite 

number i1 a11i9ned ~y Beadquarter1 bAsed on a request from the 

Regional Office and confirmation of an approved Federal response . 

.. 
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In addition, activity codes hive been devised under vhich di~!ere~t 

activities and phases of site clean-up and remedial action may ce 

described. Questions reg1rding the specif ic1 of these accounting 

procedure• should be directed to the 'inancial M1nage1Hnt Center 

in the Of!ic• of Emer9enc:y and Remedial Respon~e (P'TS 382-2208). 

Evidence of the cleanup costs ahould be preserved and avail

able for introduction into evidence. This could include auch 

documentation 11 receipts for money paid for 9oods or aervices: 

c1ncelled checks: contracts an~ any amendment• thereof: purchase 

orders: invoices: records of time spent, where the claim includes 

the value of such time: travel records and vouchers: an~ records 

of all correspondence or other communication regarding the 1ct~1l 

costs, as well as progress report~ on the vork performed. The 

names, a~dres~es an~ telephone numbers. of all persons 1n1intainin9 

the regular bus ines" records of contractors·, agencies or piersons 

outside EPA should also be ma1nt1ined f·or ready reference. ll/ 

11/ The 1 .. r9ency lesponse Di•i•ion of th' Off ice of Solid Waste 
iftd Emer9ency Response of EPA is developing a field aanual entitled 
•co1t Control M&na9ement for Superfund Re1nCWa1• for illlftediat• and · 
planned removal action•. Thia aanual pre1ent1 a aana9ement 1y1tem 
for On-Scene Coordinator•· for controllin9~ verifying, and document1n9 
all costs incurred in a removal action. 
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IV. PROCt~CRAL ISSCtS 

·A. Timi"! of the Coit Recovery Proceeding 

While the Off ice cf Waste Programs Enforcement will work with 

the Regional Progralll Office ln'aetting prioi-itiea for coat recovery, 

the follovin9 basic timing 9uidelines are of!ered. Coat recovery 

·actions for expenses incurred in i•~•diate or planned removals 

wi.ll nonnally not be initiated gntil after such response activity 

ha• been completed, aince the time required for thoae activities 

is relatively ahort. Boweve~, a co1~ recovery action need not be . 
delayed where the Agency establishes a multiphase response action 

ce.9., aur!ace clean up, groundwater clean up>. A cost recovery 

action can begin before completion of the last phase of respon1e 

activity !or costs expended to.date and a~so for ~lculable fu:ure 

costs. 

Where one stage of cleanup follows another in f~irly rapid 1uc

ce1sion, cost recovery actions should be initiate~ after.the eleanup 

is fully completed. ln 1ituation1 where there are substantiAl delays 

between phases, bovever, the Agency may decide to-Commence a recovery 

action at an intenftediate stage. In these instances, negotiations 

re9ardin9 recovery of expenditures may be com~ined with di1cu11ion1 .. 
with reaponai~ile parties over proapective cleanup activities. 

Generally, an action will not be filed for recovery of a remedial 

inve1ti9ation/fea11bi11ty 1tudy or th• coat of deai9n prior to the 

f ilin9 of an action for recovery of ccnatruction coata. 
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B. Statute of Limitations 

CERCLA does not contain • time limitati.,n provision vit~in 

vhich a cost recovery action •~st be brought. In the abaenc• of 

a specific statutory provisio~, t~e Federal statute of limitation 

would apply. There 1• some doubt at this time aa to precisely 

vhich limitation period vill be applied to a coat recovery action. 

Limitations tor actions brought by the Onite~ State• for money 

damages are contained in 28 OSC Section 2415, which diatin9uishes 

~etween actions based in tort or in contract. Because colt 

recovery actions are essentially quasi-contractual .actions in 

the nature of restitution,·· six year statute of limitations if 

any, should apply. However, since it is possible that a court 

znay see CERCI.A actions .•rising ·out, of the tortious conduct of 

others, ~ost recovery action.• should be brou9ht vi thin thr•e 

years a!ter the right of .action accrues. 

The date the cause of action accrue• ii also sub~ect 

to debate. In United States v. The lar9e Shamrock et al, 635 

F.2d 1!08, llln (4th Cir., 1980), "cert. den. 102 S.Ct. 125 <ltlll, --
the Fourth Circuit held th-At a coat recovery action under the 

Federal Wat~r Pollution Control Act arising out.of an oil spill 

first accrued when the government completed the cleanup operation. 

On the other band, a defendant.ai9ht well be espected to argue 

that th• cau•e of action'accna•• at th• ti•• funds •r• first 

expended on th• •ite. In order to avoid ar;ument on thi• point, 
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and to eliminate a potential bar to recovery, the ·Agency should 

.attempt to co!ftlftence all cost recovery ·action vithin three years o! 

the date dollars are first expended • 

. C. Extent of Lia~!lity of Responsible Parties 

While C:ERC:t.A ·section l07Ca> identifies parties vho are 

responsible for the coats of response actions at a site, the 

statute does no: expressly 1et forth the the nature of that 

liability. ~Language vhich imposed •strict, joint and 1evera1• 

liability on the res~onsible parties va1 dr~~ped from earlier 

drafts in the final, compromise bill, and replace~ with a definition 

in Section lOl of •1iab1e• or •liability• which re!ers to the standard 

of liability vhich obtains un~er Section Jll of the Federal Water 

P.ollution Control Act. Section ~l i1 a ''rict liabil-ity 1tatut~. 

City of Philadelphia v. Stepan C:hem. ~ 5£4 F. Supp. 1135, ·1140. 

n.4 ·(£.D. Pa. 1982). Moreover, section Jll imposes joint an~ 

several liability,~ v. MIV Big Sam, 681 F.2d 432,4~9 (5tr. Cir.), 

on pet. for reh., 693 F.2d 451 (5th C:ir. ·1182). 

The position of EPA ia that in appropriate circumstance~, joint 

and aevera·l liability i• applicable under llRC:t.A. Thi• position i•: 

auppcrted by reference to aection lll, by the legialative hiatory of 

CERC:t.A 12/, and by Section l07(e)(2) of C:ERC:t.A, vhich provides that -
nothin9 in C!Rc.A •aball _bar a cauae of action that an ovner or 

operator or any o~er per1on aubject to liability under this section .•• 

ha1 or vould have by reason of au.brC)gation or otherviae aqainst any 

person.• 

12/ 126 cone;. Rec., s.19964 (daily ea. Aov: 2'4, iiloh 
IJ6 Cong. Rec., R.11707 (daily ed. Dec. J, 1980) • 

. - ·-. ---------- ------- -----·--- . 
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~h• Department of Justice has interpreted this seetion 1s con!ir~

in9 a defendant's right of contribution against other responsible 

partiesr which i• only of value to a defendant who has been 

beld jointly and aeverally liable !,!/. 

Joint an~ several liability is traditionally imposed when 

tHe actions of tvo or more defendants cause a single, indivisible 

re!ult, <Prosser, taw of Torts, C4th ed. 1'71), Sec. 52.) That 

deter111ination may involve factual issues. Therefore, where 

two or ~ore parties in the categories of responsible parties listed 

in Section l07Ca) contribute hazardous substances to a facility 

which are being.~eleased, threaten to ~e released, or are contributing 

.to the release or threat, the Agency may argue that those parties 

are jointly an~ •~verally lia~le for the costs of rc1pondin9 to 

that :elease or threat • . 
Thia ot course does not foreclose. the Agency from entering 

into consent decrees or other.ap~ropriate agreements with multiple 

respon~ible par~ies in which they agree tQ allocate the Agency's 

reaponae costs among themaelvea. The Agen~· i1 primarily con

cerned with achtevin9 cleanu~ of hazardous site1, preferably by 

private action, and ~ere are many reasons vhy responsible rarties 

may viah to ahare the co1t1. Bovever, thi• ii primarily a matter 

for t.he r••Pon•ibl• partiea, a~d if t.hey cannot agree among 
' . 

t.hemael~•• on an appropriate allocation of re1ponaibility, EPA 

should proceed vith le9al action on a theory cf joint and acv•ra! 

liat:ility. 

13/ LetterC!'itec'DecemSer I. 1980, from A!.&n A. Parker, X:ss;.~t 
Attorney General, Office cf tegislative Affairs, to Bor.. 
James J. Florio, 126 Cong. Rec. Rll7P8 (daily ed. Dec. J, 19801. 

-· -·-----

___ _.,..-------- .---- -------~---·· 

. ---------.. ---
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C. The Demand Let:er 

The f irlt form£l step in the commencement o! a cost recovery 

p~ocee_ding will be the i1su•nce of a letter of demand from EPA to 

_the potentially responsible J)arty or parties for pa}'111ent of 

~ co~ts expended on the site. A demand letter should be 1ent to 

all parties in a case who have been identified as potentially 

responsible Ci.e., pas: and present owners/operators of a site 

and generators and transporters who contributed hazardous aub

stances to a site), and should be issued af:er al! -res~onse 

acti.vity has bee:'\ completed, or at the completion of one chase 

of a multi-phase res~onse where the entire crocess will reauire 

an ex:ended ~eriod o! ti~e. 

Before a de~~nd letter is sent,_ ih~ potential case should 

be analyzed for the_ elements in part III above, includin9 ident

ification of all potentially respo~sible parties (includin9 

resl'Qnlible individuals in corporations where appropriate) and 

assembly of cost inform&tion. At the time the demand letter i• 

sent, the Agency should he able to an1wer reasonable questions 

po1ed by a recipient of th.t, letter. Re9ional per1onnel should 

have referred ~he case to Readquarter1 Cor recommended against 

an action> and Beadquarter1 1taff should have re1olved their 

po1ition on a referral ao that the Government 11 prepAr~d to 

file a complaint if the response to the demand letter 11 un1at

isfactory. 

The letter •~ould be issued vhere respon1e coats have been 

incurred under CtRCt.A, regardless of whether a deciaion has been 
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made to initi•te • judicial proceeding for cost recove·ry. 

Th• demand letter ahoul~ contain the following points: 

• reference to EPA'• authority to administer CERC!.A an~ 

th• rund established thereunder Cor ref~rence to 

a~thority to reco•er coat• vhere tbe response 1ctivitie1 

for vhich reimbursement 11 sought occurred prior to 

• 
• 

• 

• 

• 

the location of the site; 

the presence of a hazardous substance vhich vas re

leased or threatened to be released: 

·1n 9en-.ral terms, the dates and types of response activity 

undertaken by EPA at the aite: 

any notice given to the recipient prior to or during the 

~esponse activity, a!lovin9 the recipient the opportuni~y 

to undertake the vork or pay the expense of response: 

the total coat of the response activity 14/ broken down into 
~ 

9eneral categories; 

14/ The amount stated in the demAnd letter should be ihe totaI 
'O'Eli9ated by.th• Agency to be expended on the lite, rather than 
the amoun.t 1hovn by Agenc:y records to have been expended on the 
aite at the ti•• the letter ia prepared. Thia ia to avoid pro~l•m• 
cause~ by delayi in payment of response co1t1 after a demand letter 
h11 been forwarded to the re1pon1ibl• party. Even 10, available 
record• should be •••••bled as 1oon aa po11ible. Where it 
ii expected that future co1t1 vill be paid <•·9·• int.he 
next pha1e ot responae activity), t.be letter ahould alao 
clearly 1tate that in addition ~o t.be swaa already obli9ated 
and 1pent, the Aqency expect• to ezpend additional 1ums on 1 

tbe 1ite for which claim vill be aade a9ain1t the re1pon1ible 
party. Of course, in a ~udicial proc•edin9 in the coat 
recovery action, the Agency vill be required to prove t.h• 
actual amounts spent from t~e rund. 



• 

• 

• 

• 

.. 
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a general statement that the Agency believes that the 

recipient ii a responsible party and· liable for the 1um 

set forth: 

a demand for pa:rment: 

a statement that the recipient of the letter should contact 

EPA vithin a specified period <normally thirty daysl to 

discuss the account and the recipient'• liability therefor: 

a warning that if recipient fail• to contact the Agency 

within the speci!ied time, a suit may be filed in the 

appropriate c.s. Cistrict Court for recovery o! the 

claim: and 

the name, •ddres1 and telephone number of a representative 

·of the Agency who the recipient should contact. A sample 

~and .. letter is.- attached to thi_s_ 11:e1r1~randum a_s .AppentH·x I~· 

The pr~mary responsibility for preparation of the de~and 

let.t-er will be in the Regional Program Office. The Regional 

Pro9ra_m Of !ice should consult with the repre1entative1 from 

~Pt.. Regional Cou~ael, and Office of Enforcement Coun1el-Wa1te. 

~he del'\and l@tter will·be ••nt through the Office of Waste Program, 
~ 

Enforcement for the ai9nat~re of the Cirector of OWPE unle11 

that requir••nt 11 ape.c:ifically waived. ?f a ca•• i• referr•~ 

to DOJ, the DOJ caae attorney ahould aign th• demand letter. 

E. Procedure ?n !vent of Re1pon1e From Potential Defendant 

?n aany ca1e1, the recip~ent.1 of demand letters will contact 

th•· Agency and ex~ress interest in di1cu11inc;.their 1tatus a1 a 

responsible part~. The Agency encourages such negotiations. 

... --·-·--·· ···-· -----------~- -- ------------------="'--:------------ ·- ··-- ------ -···---- .. 
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C!RCLA mone~ is limited; Agency cleanup activities deplete t~e 

fund and money must be recovered from the parties responsible 

for the release or threat of release. ~herefore cost recovery 

through ne9otiation or litigation is necessary to clean up the 

greatest number of sites. Cost recovery should involve the 

coordinated efforts of Jtnovledgeabl• legal and technical persortne1 

at both the Regional and Headquarters offices as explained below. 

l. Ne9oti•tinc Teams and Procedu!!! 

Upon receipt of a response to the deznand letter from a 

potentially responsible party, the contact person name~ in the 

~~mand letter vill notify the Associate Enforcement Counsel for 

Waste, the Regional Counsel, the Director of OWPE and the Regional 

Superfund office. Each of those offices vill, upon notification, 

identify the person vho vill represent it on the neg~tiating_ 
I 

team. (The Departm~nt of Justice may_ participate in.cases vhic:h . . . 

are likely to result in consent decrees or litigation.) 

The formulation of the Agency's positien result• fro~ the 

c=lla~ration of the Team. In some policy decisions the entire 

Team has relevant background to participate in the decision making 

process. However the apecialized lega! or technical talent on 

the ~eam ahould be efficiently u1ed. 

The Team baa the reaponaib111ty for developing a proposed 

ne9otiatin9 •chedule. The proposed schedule should have the 

concurrence of the Asaociate Enforcement Counsel for Waste and 

the ~ir.ector, OWPE in cases of national •i9ni~icance. 
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Some !actors which should be considered in the development 
' 

of this schedule are the number of potefttially responsible parties 

vho vill ta~e part in the negotiations: the nature of the potential 

defenses; the amount of available data linking particular parties 

to the aites the amount of the claim, and other related matter~. 

Sufficient time should be alloved for the negotiation process to 

take place, but it is important that a deadline be establishe~ as 

a goal for achieving a aettlemont, and beyond which the negotia

tions will not continue, absent clear indications that a aettlement 

is imminent. A reasonable period of time for most negotiations is 

60-90 days: negotiations should not be extended without Headquarters 

app:-oval. A referral shoi.:ld be aubmi tted by ·the Region and approved 

by Readqu~rters, and a complaint should be prepared and •~prove~ 

by the_ Depart!Tlent· o.f Justice, prior to the conclusion of negotiations 

ao t.hat an. action ma~· be filed if neg~tiations are not' resolved by 

a. Case Team ieader. Contemporaneous with the formation of 

t~e Negotiating Team, Regional and Headquarters program sunagers, 

-in consultation with OLEe, vill ••lect a program official to aerve 

as the Case Team Leader. The Case Team Leader'• functior. will ~ , 

tos 

.. 
• foc:ua effort• to develop, in advance of negotiations, the 

Agenc:y'• ne9otiatin9 strategy and position on i•sues that 
aay ari•• durin9 the courae of tb• caaes 

• ensure the coordination of le9al an~ technical .staff par
ticipation on the team by 1chedulin9 and chairing regular 
ca•• review aes1iona1 and 

• define the Agency• s objecti·Y•• in accordance vi th applicable 
Agen~ guidances and policies • .. 

·. 

·-.. ':""-···.··. 
·- ·-·-·-· ··--·--~-·- ·-~ 
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·.·On occ•sion, the T•&m ••y be unable to develop a conaenaus 

on a coat recovery -iaaue. When thia occur1, the Case Teu Leader 

will pr•p•re a written explanation of the issue for resolution 

by the ap~ropri•te 1upervi1ory staff. 

b. Lead Ne9otiator. Regional Counael •~d Beadquartera Enforce

ment Counsel mana9er1, in consultation vith the Director of OWPt, 

will select the lead A9•ncy attorney for the case. 

Although a Regional Counael attorney will uaually be designated 

as the lead Agency attorney, in cases of national significance or 
. . 

which may be precedent-setting an attorney from OEC-Waste aay be 

selected. The extent of Headquarters involvement.will be decided 

on a case-by-case basis by the Assistant Administrator for !nforc.

~ent, (or the Special Counsel for Enforcement until the Assistant 

Administrator position is established).· Th• Department of Justice 

sho;Jld ·also be cons~ted and invited to part1ci.pate in. negotiat.ions. 

of cases which are likely to reault in a consent decree or litigatio 

particularly in multiparty and complex ca1es. 

The Team's lead attorney.will be re1pon1ible for conducting 

coat recovery negotiat.ion1. Although the attorney i• priaarily 

responaible for explainin9 and defending the Team 1 1 po_sition during 

negotiations, h• or she aay request other Team ••~•r•' a11i1tance 

in articulatin9 the Team'• poaition to oppo1in9 parties. 

At the initial ne9otiation ••••ion, th• lead attorney should 

inform oppoaing~parti•• that while~· Team baa authority to negotiate, 

any agreements are aub,•ct to th• approval of Enforcement Counsel and . . . 
OSWER. Th• oppo1in9 parties aho .. ld also be advised that the Agency 

has established a deadline for settlement. The deadline should be 

disclosed tc t~e responsible parties. After the deadline, t.he 

Agency will t~k~ judicial action. 

.. ---------------------~~ 
-- ... ~----· 
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2. Form of Settlement Agreement 

C!RCLA allows U\e Agency aeveraI waya the Agency could 

settle a coit recovery action: 

• a conaent decree 

• an adminiatrative order 

• a memorandu.m of agreement • 

However, as a matter of policy, the Agency has decided that a 

conaent decree is required in most cases. A forthcoming policy 

will aet out the require~ents for uain9 consent decrees and another 

one vill address administrative orders. 

Again, it should be pointed out that the negctiating Team 

ii not authorized to enter in:o a binding agreement of any type 

with the responsible parties in the abaence of specific authori

zat~on from the En!orce~ent Counsel and O$WER. Consent decrees 

must also be approved by t.he Department·of Justice and the re~i•wing. 

court (after a thirty day public com11tent period). A draft of any 

cfoc:wnent which is to be the subject of negotiation should, of 

course, be reviewed before commencement of negotiations by appropriate 

supervi1or1 of the negotiating Team at th• legion and Beadquartera, 

and any document which the negotiating Team and their supervisors 

believe to be a~ceptabl• for aettlement ahould be forwarded to the, 

Asaistant Admini1trator for Enforcement, th• ~irector of OWPE and 

the Departaent of J~•tic• at the earliest possible time to allow for 

.adequate review.' 

Th• Agency may allow aome aettlementa in which the responsible 

party agree• to pay the claim in periodic payments where the p•~ty 

is unable ~ pay in a lump sum, or where there i• other legitimate 

reason for delayed payment. Be!ore considering ins·callment payments, 
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how~ver, the Economic Analysis Oivision of the Of!ice of Policy 

and Resource Management <FTS 382-2764) and the Financial Kanaqement 

Division o! the Office of Administration CP'TS l82·5l35l 1houl~ be 

conaulted in order to obtain a reviev of the tinancial condition 

of the re1ponsible party and to determine any applicable interest 

charges. 

Payment of coat recovery claims should be made payable to the 

U. S. Environmental Protection Ageney and 1hould be mailed to: 

o.s. Environ11tental Protection A9ency 
Acco~ntin9 Operations Of!ice 
P.O. Box 29'71 
Washington, o.c. 20013 
Attn: Collection Officer for Superfund 

The ehec>c or other f om o! payment •hould spl!ci fy ·the name of 

the 1 i te at vh ich the activity took place. The lead a·ttor:ne-:t is 

responsible !or furnishing COFies of judgments, decr~es or a9r~emer.ts 

for paymen~ of cost recovery claims a1 early as "possible.to ·r1nancial 

Reports and Anal~sis, Roo111 36l7M, U.S •. EPA, 'Ol M Street, Washin;~o -

D.C .. 20460, for e1tabli1tunent of a proper account •. 

.: 

r. Procedure in Event of No Response to Demand Letter 

lf no reaponae ii received to the demand letter. ·a final 

determination.must b9 aad• of vbether th• facts of tho cas• justify 

th• Agency t&tin9 furt~•~ atepa to· pursue the coat recov•ry claim. 

A deci•ion whether th• ca•• •hould be ref erred to DOJ should be 

aade by the ae9ion •• vell aa ataff at leadquarter1 at the time· 
I . 

the demand ietter 11 drafted. Thi• deci1ion will initially be 

made by the Re9ional Admini1trator, ba••~ on th• recomniendation cf 

the Regional S~perfund Off ice and the Regional Coun1el. 
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Relevant factors to consider include: 

( . ) 
(b) 

the strength of evidence connecting the potential ieten
dant( s): 

th• availablility and merit of any ·defense. Possible 
defensei under S•cttor. 107 of CERCLA are generally that 
the release and consequent response action was the result 
of: 

Cl) an act of God: 

(2) an act of var; or 

(3) an act or omission by an unrelated third party as 
to whom the owner/operator had no contractual relations 
and did not fail to exercise appropriate care aqainst 
the toreseeacle acts and omissions of that t.hird party. 

(C) the quality of release, remedy and e~penditure docume~tation 
by the Agency, • state or third party: 

(d) the financial ability of the potentia! defendant(s) to 
satisfy a Judgment for the amount o! the claim or to pay 
• ~ubstanti~l portion of the claim in set~lement; an~ 

• . (~) the statute of limitations. 

In considering the ability of the potentially responsible 

party or parties to pay, the Regional Offices 1hou~d make use o! 

the ~inancial Assessment System, developed by the Economic Analy11s 

Division of the Office of Policy and Resource Management and 

managed by NEIC, to a11e11 the financial condition cf most 

potentially responsible parties. 

Th• determination of th• Re9ional Admini1trator to initiate 

a cost recovery action ahall be forwarded by a aemorandua from. 

th• Regional Admini1trator to th• Assistant Admini1trator for 

Enforcement for concurrence in the 1ame manner as the referral of 

othe~ matters for litigation. A decision not to initiate a cost 

recovery action must be reflected in a memorandum to OwPE. An 
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affirmative decision~ be made by the Re9ional Administrator in 
/ -

!.!.:hi!!! in vhich CERCLA funds are expended, whether that decisio 

be to proceed or not to proceed. This is necessar~ because of the 

Agency'• accountability far aanagement of the r~nd. 
. . 

After OEC concurs on pursuing the coat rec:cv~ry ac~ion, 

OEC refers the case to th• De~artment of Ju~tice, t09ether vitn 

the names of the appropriate Beadquarter1 and Re9ional personnel 

who will be involved in the case. If the Department of Justice 

fails to concur, the originating Regional office is advised of auch 

non-concurrence, together vith the reasons therefor, and recolllJ!lend-

ations as to whether additional inf·ormation ahould be provided for 

OOJ's reconsideration. Even though • Region may recommend against 

pursuing a cost recovery action, the Assistant Ad~inistrator for 

OSW£R may decide on his own initiative that such an action is 

warranted. '!'his recommendation would then. ~e ·aent to OEC fo~ 

consideration. 

c. Maintenance and Coordination of Evidence in Event of Referral 

There will inevit&bly be 109i1tical di!fi~ulties in maintaining 

and coordinating the product.i_on of the mass of data, contracts, 

cost records, and other evidence generated in 1 respo~1e_1ctivity. 

It ~· very impo~tant to provide for an orderly ••thod of expeditiously 

providing that information during the cour1• of a cost recovery 

action for u1e durin9 c111 development, discovery, and tri&l. 

. , 

.. 
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Each Agency, office, contractor or other person partici~atin~ 

in a C:tRC:t.A response activity •hould zuintai.n documents relate~ to 

the activity for a period o! not le•• than 1iz ~6) years after 

all response activities are f ini1hed <con1ult Appendix C: for a 

list of these necessary documents).15/ -
The Agency's Financial Management Division vill maintain 

and periodically update the co•t espenditure trackin9 •Y•t•m for 

each 1it~ referred to above, 10 that an itemization of all costs 

attributable to a particular site can be quickly ohtained. When 

a determinatio~ is made that a case ihould be referred to the 

Department ot ·-1tice for filing (or, if nece1•ary, during the 

time that the demand letter is being prepared or the case is being 

considered for referral>, a request can be made of the persons, 

!inns or agencies icvol~ed in a respon•e activity for copies of 

its reeerds. At that time, a complete file of all records involved 

in the particular case can be comp'iled and tlelivere~ .. to DOJ, witt. 

copies of t~e com~lete file made available to aprropriate Regional 

and Seadquart~rs legal and technical per1onnel. 

15/ The period of six years is neces•,rv because of the po1-
i'r:!lity t~at the claim may not accrue u~on the first expenditure. 
Add~:ionally the :!tiqation may be protracte~: documents must 
be ~ept for the term of the litigation. 

--··-------··- - -- --- -·- --·-. ---· - ·--------- ------------------
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v. Note on Purposes and Ose of This ~emorandum 

Th• policy and procedures ••t forth herein, and internal 

off ice procedures ·~opted pursuant hereto, are intendQd solely 

for the guidance of attorn~ya and other employees o~ the o.s. 
Environmental Protection A9enc:y. They are not intended to nor 

do they constitute rule•m&kin9 by the A9eney, and may not be 

relied upon to create • ri9ht or benefit, aubatantive or pro

cedural, enforceable at law or in equity, by any person. The 

A9ency may take any_ action at variance with th~ policies or 

procedures contained in this memorandu~. or whic~ are not in 

compliance with interna! office procedures that may be adopted 

pursuant to these materials. 

. We trust that this memorandum gen~rally covers ·the aucject 

of procedures to be involved in cos~ recovery actions under 

CtRCt.A, but· if you have any questions or problems involving this 

subject matter, please call Russell I. Selman, Of !ice cf .Legal 

and Enforcement Policy, at F'rS 426-7503. 
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Appendix A 
• 

Costs Recoverable Onder C!RCLA 

In order to identify· records wh i·ch ll\lst be deve_lored enc! 

mAintained for a cost recovery action, it ii eaaential to know 

those costs which may be recovered from a responsible party. 

Various 1ections o~ Ct~CLA provide tor recovery of certain elements 

of costs expended for site clean-up. We have attempted below to 

compile a list of those costs vhich are recoverable, and the 

aections of CERCLA which authorize recovery of thoae costs. 

This list is very general and not exclusive. 

The listed costs are in general categories, using language 

directly from CERC:.A, and a determination will necessarily have 

to be made in each case whether a particular expenditure 11 

within the categories o! recoverable costs. In t~is re9ard, EPA's 

posit ion is. th'a t the intent of Congress was to authorize recovery 

of all costs directly related to clean-up of a aite, and therefore 

the costs shoul~ te broadly construed to fall wit~in these cate-

gories. 

~ 

l. Investigations, monitoring, aurveys, 
teating, and other intonution-9athering 
nece11ary or appropriate to identify the 
exiatence'and extent of t.he releaae or 
threat thereof, the aource and nature 
of t.he hazardoua aubstancea, pollutants 
or contaminants involved, and th• extent 
of dan9er to the public health, welfare 
or the environ .. nt. 

2. Plannin9, legal, fiacal, economic 
engineering, architectural, and 
other 1~udie1 or inve1ti9ation1 

CtRCLA !!,~~ 

SSl04(b), l07(a)(1)(4)(A) 
Cprovidin9 for reco~ery 
of cos ti for re1110val. 
actiona, vhich, aa 
defined in ~10lC2l> 
include action• taken 
under ~ l 0 4 < b) l • 

Same 

- -- ---- -- -------- ---· ----- -- . ----- ·-- -· --···-· ---
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/ 

necessary or appropriate to plan 
and direct response actions. 

3. Planning, legal, fiscal~ economic, 
en9ineerin9, architectural and 
other ••rvicos necessary to recover 
the cost of response actions. 

4. Plannin9, le9al, fiscal, economic, 
engineering, architectural and 
other 1ervice1 r.ecesaary to enforce 
the provi1io~1 of the Act (CtRCt.Al. 
(Thia could include costs incurred 
in prosecuting an illlftliment endanger
ment action under Sl06l. 

S. All costs of <Al removal and (Bl 
reme<'ial acticin 'incurred by the O.S. 
Cover~ment or a State not inconsis
tent with the NCP. Aetio~• for which 
•uch costs may be incurr-.d are· 

CAI Removal Acti~ns <1101<23>>: 

Cl> the clear.-up or removal cf 
r•le•••~ hazardogs 1ubstance1 
•from the env~ronment; 

<2> such actions 11 may be 
necessary ta~en in the event 
of the t~reat of rel•••• of 
hazardous aub1tance1.into the 
environments 

<3> such actions aa·may be necessary 
to monitor, •••••• or evaluate 
the rel~••• or threat of release: 

(4) the diapoaal of removed .. terial: 

(5) •ucb other action• •• aay be 
neceaaary to prevent, ainiaize or 

• 

aiti9ate damage to public .health, 
welfare or th• environment which 
.. Y oth•rvi•• reault from a 
release: 

09£R t 9832.l 

same 

same 

Sl07Ca)(4) (A) 

(6) any monitoring to aaaure actions performed 
hy other parties adquately protect public 
health, welfare and the environment, and 
meet EPA cr~teriai 

r 

• 
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· __ (7) specific examples contained in 
~l0l(23l (witnout limitation): 

a. security fencing or other 
mmasures to limit access: 

b. provision of alternative 
vater supplies: 

c. temporary evacuation and housing 
of threatened individual• 

d. action taken under Sl04(b) of 
CERCI..A: 

e. any emergency assistance provi~ed 
under the Cisaster Relief Aet of 
1974. 

(8) Remedial Actions <Sl0l(24)): 

Cl> actions cnnsistent vith per~nent 
remedy taken instead of or in 
addition to removal actions, to 
prev~nt or minic1ze the release 
of ha~ardous substances into the 
environment uo that they do not 
migrate to cause substantial danger 
to present or future puhlic healtt, 
velf are or the environment. 

OSWER t 9832.l 

<2> Specific examples contain•~ in Cl0lC24J (without 
limitation)I 

Ca> 1torag~: 

(b) confinement 

·cc> perimeter protection using 
dikes, trench•• or ditches: 

< d > clay cover1 

<•> neutralization1 

<f > cleanup. of released hazardous 
aubstances or contaminated 
aaterial11 . 

(g) recycling or reu••~ 

., 
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( h ) diversion: 

( i) destruc~ion: 

( j ) ae9re9ation of reactive vast•• 

(k) dred9in9 or excavation: 

( l ) repair or replacement of 
leaking containers: 

Cm> collection of leachate and runoff: 

Cn> on-site treatment or incineratio~: 

Co) provi•ion o! alternative vater 
suppliea: 

<p> any monitoring reasona~ly ~•quired 
to assure that such actions ~rotect 
public health, welfar~ and the 
envirouent: 

CS£R • 9832.l 

Cq) coats of permanent rel~cation of 
residents, busineaaAs and community 
facilitie1 Cv~ere relocation, alone 
or in combination vith other factors, 
is more cost-effective than and· 
envi:ronmentally preferably to trans
portation, itora90, treatment or 
disposal off-site of the hazardous 
aubstanc:•• >. 

C3> Reme~ial action• do not include: -
Ca> off•ait• transportation of hazardous 

aaab9taru:ea r 

(b) off•sit• storage, treatment or 
diapoaal of bazardo~• aubatancea: 

un1••• it 11 determined that auch action• are 
(l more coat-effective than other remedial 
actiona1 Cl> vill create nev c:apacit~ to aana9e 
(in compliance vith Su~title C of RCRA> hazardous 
1ubatanc:es in addition to tho•• at the affected 
aite: or <C> are necessary to protect public 
health-;-velfare or the environment f~om a pre•ent 

N or potential' risk vhic:h may be created by further 
exposure to the continued pr~sence of the 
hazardous substances. 

' 

• 
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6. A·ny other necessary cos ts o! response 
incurre~ by any other person consis
tent vi th the NCP. •Response• actions 
include both •removal• and •remedial• 
actions <~101(25). lS•~·liet of· 
removal an~ remedial actiona above.) 

Sl07(al(4lCBl 

7. Dama9e• for injury to, destruction of, 
or 1011 of natural re1ource1, includin9 
the reasonable cost of 11se1sing auch 
injury destruction or loss. (See note, 
below) 

•Natural resources• include ($lOlCl6ll: 

Ca) land; 

(C) fish; 

(c) wildlife: 

(d) biot1a: 

<el eir: 

co· water; 

Cg) 9roundwat~~: 

Ch) drin~ing water supplies: 

~l07Ca)(4)(C) 

Ci) other auch resources belongin9 
to, managed by, held in truat 
by, appertaining to, or otherwise 
controlled by the United States, 
any atate or local 9overftlftent, or 
any foreign government (includes 
reaource1 of th• Fiahery Conaer• 
vation and Management Act of 11,6). 

WOTt: C!RCt.A SlOl<~> provides for the promulgation of re9ulation1 
~later than two yeara after en~ctment of the Act for the 
a1ae11ment.of dama9e1 for injury to deatruction of or 1011 of 
natural reaource1 reaultin9 from a rel•••• of a hazard~u1 
au~atance. See footnote 3 in the Memorandum for further 
explanation on recovery o~ th••• damages. 
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fMcd•l Demand Letter> 

somepl•ce, State 00000 

Re: Nam•, location of aite 

Dear Sir or Madam: 

~ • 9832.l 

On or about , 198 , there were 
relea••• and threatened rel••••• into the environment of 
hazardous auoat1nce1 (and pollutants and contaminants) trom 
the facility located at or about • 
(In •ddition, tn•r• were r•leaaea and threatened r~l••••s of 
pollutants and contaminants that may ~resent an im~inent and 
substantial danger to the public health or welfare.] 

(On or about , 19 , tPA ;ave (oral} notice 
to you (wn1cn was confinned) by letter of 
'".!!""9--~--------~· l9 __ , advisin; you re;arding.th• referenced 
facility and that you are • party who may be liable tor ~oney 
expended by th• government to take corrective action at the 
f•cility. EPA offered you the O?portunity to d~1cu11 with EPA 
your voluntar~l~ t•kin; action necessary to abate any rel•••~s 
or threats o~ re leas.es of". hazardous substances (and pollu1nts 
and contaminants) from the facility.~~u di~ not.undertake 
the necessary act ions. J 

In accordance witi the CClllprehensive Environmental 
Response, Compensati=n and L~•bility Act CCERCLA>, 42 u.s.c. 
S960l !l seq., (and other-authorities (insert where pre Ct~CLA 
or non CERCl.A expenditures>} the (State of , pursuant 
to an agreement ·vith and funding by the (insert if State le1dl] 
United States Env1rorunental Protection Agency <EPA undertook 
response •ction uain; funds provided for auch actions. T~• 
action b•;•n on ·or about · and continu•d t~ on 
or about • EPA 1 • r&apon.• act ion ent1 i le·d 
the (describe ;enerally·what vaa done). 

Th• eo1t of the reapon•• action [perfornted} (caue•d 
to be performed by IPA at th• facility) (waeJ (1• currently} 
approxi .. tely I • Ctnaert th• amount obligated 
by th• Agency to Si expended on th• lite, not· th• amount ' 
actually expended accordin;. to A;ency recorda.> [The A;ency 
anticipates expending additional fund• in th• future und•r 
au~hority of CERCl.A for additional reapon•• activity which th• 
A;ency deems appropriate to b• perfonned at the site.) tnclos-.d 
11 a statement aumm&rizin; th• expenditures to date. 

---· ----- --·-·-

.~-··---· 
- ------------. -
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Inform•tion avail1~le to tPA indicates ~~o~; ~t~-r 
tnin;s t~at you Cc~o~se one or more. of the br1ck•t•~ cl1uaet 
•• •P?rcpri•t•:) l•re/v•r• at the tim• ot th• re•p~n•e 
action the owner/operator of the f1eility] (were the ow~~r/ 
operator of the facility at tne time of disposa1·o1 h1z1r~o~s 
1ub1t1ne•1 It the f1cilityJ [did, by contract. a;reement er 
other"lfi••• arrange for disposal or treat .. nt, or arran;~d for 
transport tor disposal or treatment of h•~•rdou1 1ubstence1 
(and pollut1nta end eont.minant1Jat the facility {accepted 
h1zardou• substances rand pollutants and contaminant•} for 
transport to the facility vhich was •elected by you). Pursua~t 
to th• provi.sions of Section l0'7Ca) ot CE1'Ct.A {and :)thtr autt'lo:-
ities (insert vhere pollutants or cont1min1nts involved ind 
where other lav involved)], ve belitve th1t you are li•ble t~r 
the payment ct all ~01t1 expend•d on th• •it• to th~ Hazardous 
Substance Response Trust rund established pursuant tc S•etion 
22l of CERCL.A, which is administered by EPA. 

we here~y request that you {or a ;rou~ ot pa~ties 
~otentially res~~nsi~le for the site) make restitution by pay
me~t of the herein stated amount plus inter~st lto;•ther with· 
any sums herea!ter •xp&nded ~Y the Agency on the site pursuant 
to authority cf CERCLA l • (The naJTltl of other potel'\t ii lly 
responsicle parties receiving this request for payment are 
enclosed vith this letter to facilitate or;anization •~on; 
ttie identified part ie1 ccncernin; payment. J U ·you [or an 
crganiied group of po:e~tially responsible parties] desire to 
dis=uss y·our liaoili-ty with tlA,·p1e11e contact the pttrson 
named Cel~w in writing not later tnan thirty· <JO) d•Y• after 
the date of this letter. We will othervi1e assume th•t you 
hive d•clined to reimburse the Fund for ch-. •it• expen~itures 
•nd will suoae~uently purau• civil liti;ation· against you. 

.. 
Contact Person: 

(NemeJ 
(Title] 
(Address) 

cc:: Ento~cement Co~n••l 
Regional Ccunael 
Stat• Agency 

Si neere ly, 
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~ follollin; P9• ccnstitut• • 8NrCh guide that my be u8ed ~ tn. 

>-;ianal-enforcmmnt ~cr;uril in gathering dccl.ll9nution to &lpp:)rt a CIC8t 

-l"eCICMlry act1CI'\. 1!w M&r'Ch ~idm fomat ia a chart with fo.&r =ll.IS'lm, hHded 

u follows: •tlCW"ment•, ~i;inacar-, •EPA Cent.act• w •Rl;iCl'\&l Fil• 

~tiCI'\•. • All of the dccumnu liat9d wW p~y net be available in all 

cuea, ncrr will Md\ cm rwc9uarily enhanc9 thl bQdy of evidenc:. in .... ?)' cue. 

It aaat be decided en a ~ buia aactly whicn piec.s of dcl:umntation 

~ld be u9ed as &lpp)rtin; evidence. ~ Marc::h ;uide ws •ant to b9 an 

exh&uatiYe list of cb:l.lmnt.s tn.t shcLlld t. c:cnsidered. It ia_ a.;gested that 

the persons ccnduc:in; the file M&rCh for &lpp:)rtin; doc\RentAtion p.Ul c:a.zt 

Heh dcc.lntnt Cl\ th9 li•t it it. ia wailable. It can be dKid9d at a later tim 

_,,id\ of the dr:x:\llWnts are u•ful u evidenm giwn the fac:ta of the particular 

ca•. 
Pl•ue note that the M&rd'\ ;uide CDVe:S cnly CSCICl.ll'ants ·thiat .:Wes· be 

· u.M in aupportin; the tint thrw el .. nt.a of ~f discuamd in this 

guidanct: prccf of the nluM, link betwen the party and the site and 

c:cnaiatanc:y with ttw.fO. emt dac:r.-nuticn will be the mut>jeet of another 

guidanCll dc:c.lmnt thAt ia cu.rnntly wmr dewlcpmnt. 

' 

• 

• 'ftW fcurth =11.lft'\, 9R9;ic:nal Fil• U.:.ticn•, hU •&nin; cnly if the Rll;icn 
um.a the filing 8YStm deacribmd in A;lpmndix I• 



1. erldence of• 111111 .... aa· tt. 'ltueat of •· A!!le•• 

• ttlt.lflcatlon RICDld 
p11euent to Sec. 
IOJCal of CtJCIA 

• ttJtlflcatlon ...._d 
pua ...,.t to Sec. IOJCcl 
of CEIOA 

• l'ecold of notlfleatlan 
of a-~a.1vancr 
A&apon• Dlwlelon, 
IPA Aaglmill 
,.._lnletuataa· Gt' 
othe1· IPA official 

• 0..,11 ... 
lme•tlptlon 
Aefw>lt paaaant to 
Section 1041•1 or 
CflOA 

. • other O..,l l.ce 
1nweatlgallon OI" 

lnllptCt lan/IMldl t 
Resat• pll11Uaftt. 
to etatutoay 
authodtr Ce.9., 
&ee. JOIJ of ACMI 

odglnatot· 

• 0Wnet'/(lJ81·atot· 
or facility 

• ()JV't. off lclele 
aeapancllng to the 
pd>I._ CtJ>cal, 
State aa· ~tall 

• owne1/ope1atoa· of 
facility 

• llAJlq»al•t• .-ct. 
official a 

• "9dat•l/Stat• 
lnvest lgatcx· 

• ~1el~tate 
Invest lgatoa· 

EP" OJntact 

• Hat tonal "8!1pou99 
<-l!n!e• IHOCt 

• tPA-"9c)lone 
• ~A-ttt>-1tau1d:Ju• 

Site Cont1ol Division 
• EPA-Region, <a: 
• ll'A-R.A. . 
• ll'A-fQ-fM•vencY 

Aeaponslble Dlvlalon 

• IPA-"9C)lm, CllaA 
b'lf ./a.pl lance 
Plo)ect MB1nage1· 

• state b'lfoauetnent/ 
O..,l lanoe "'JencY 

• EPA-ABglon, ~op • 
Dtf ./co.pl lance 
Section 

• State 8'fotca.nt/ 
O:'ntll I anoe lqency 

Pldleble rt •• IJ;>at ton• 

• NC1' ..... page 21, ••• 
hullet tU 

• ~lal Reepon11e1 
bl9COY81y,lhesa1d 
RanklnrJ Flle/Aec)lona/ 
IQ 

•MIC 
• fPA-IQ-0..•vency Rlapoi ... 

blvlslm Aenoual Responee 
rite 

• R!lmdl•l .......... 
bl9CX>Wty/hautd 
Aar* lnr) ..... 

• Aelm!dlal Relpli ... 1 
Oleoove1y,lheu1d 
fl .... l"'J Fl le 

•O\le11s othe1wlae mt.eel, thle niuies thlt ~nt• a1e located In the Aec)lonal f Ilea 
and ass.es the Aac)lons a1e uslnQ the fl le et1 uchne outl lned In_ "RJendh £. 

.. 
'° m ..., 
"" . ...... 
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1. Drldence of • Riii ... m· t .. 'ltae•t of • Aalea9e (continued) 

• M>t•• ru .. .,.._ 
call 11~ coneapondlnoe • 
photOCJI ..... , OI" othn
fOI• of ,....._ or 
Incidental at.eawatlon 

.. 

• Signed vltnea ebte
•nt11 (de9CI lblng tM 
Olndltlons leading 
up to the ••lease 
end the ...... , 

Ol"l9lnat01· 

.• ~·t. Offlcl•I• 
Cloeal, State, ...... , 

• flj,llc 

• 0Wne1·~··to1· 
Facllltr 

• a.pla,ee• or 
Olnt1act01• aaeoc • 

. v/ fecllltr 
• hdeaal/State 

lrweBtlCJlltOl B 
• local Of flcl•I• 
• IU>llc 

• EPA-Ai!c)lon, btf ./ 
0..,l INUI l'rojttel 
t\sRflfJBI" 

• State f>tf ./ 
0..,1 lance tqancy 

• ,._.lclpal O'we1rinent. 
Offece Ce.9., IU>llc 
Health oa· Police Dept. t 

• EPA-AeQlm, Naste tt)t. 
blvl•lon Pio). Manaqe1· 

• State ~ncy 

Plobllble Fil• IDcatlm 

• ~··· Altaporme1 bleooveay/ Hazard 
RanlllflfJ File 

• ...,.11.1 ............ 
bleoove1y/ Hau1d · 
Ranll lflfJ Fl le 

'° m 
w 
"' . 
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WASlollNCiTON. DC: io .. o 

HEMORANOt: !"\ -

SUBJECT: 

FROM: 

TO: 

Coordination of EPA and State Actions in CERCLA 
Cost Recovery N~tiations and Litigation 

Courtney ·Price ~' 
Special Counsel for-'Bpf~ce 

Lee Thomas· 
, 

Assistant Administrator f r 
Solid Waste and E~~rgency Response 

Regional Ad~inistrators, Regions I-X 
Regional Counsels, Re~ions I-X 
Director, Office of Inter;overnmental ~iaison 

The clean-up o: hazardous waste disposal sites under the 

Comprehensive Envi~onmental ResponsP, Compensation, and Lia~ility 

Ac~ CCERC~Al involves payment of monies from the Hazardous Suh~t~nc~ 

Response Fund (the Fund) created by Section 211 of CERCLA to 

individual States or to contractors to finance clean-up activiti~s. 

In many cases, the State in wh1ch the site is located will also 

contribute its own funds to the site clean-up ll· EPA and the State 

may thereafter negotiate with ~r take judicial action _for recovery 

of the amounts expended by them .against the party or pai-ties wlio 

11 Under CERCLA Sl04(c)(3), the State ~ust pay or assure payment 
of 10 percent of the cost of remedial action and operations and 
maintenance at a site and at least SO per cent of the cost of 
all response actions at a facility which vas owned by·the StRte 
or a subdivision at the time of disposal of hazardous su~stanees. 

Current Agency poliey allows C£RCLA funding of remedial 
investigation, feasibility st~dy, and reme~ial design at privately 
owned sites without a State cost-share. Accordingly, any cost
share previously paid by the State (allowabl~ State services, 
statutory credit or cash) for remedial investigations, feasihility 
studies, and remedial design at privately owned sites will h~ . 
applied toward the State's share of the eost for remedial const~uet1 
at the site, see May 13, 1983 Memorandum from Lee M. Thomas. 
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are legally responsible l!· In those cases, the question arises 

whether the separate negotiations or judicial actions of EPA or 

the State to recover their respective funds might, in some way, 

prejudice the other's right to recoup its monies, and if so. 

what actions mi;ht be taKen to avoid such prejudicial effect. 

It may initially appear unreasonable to conceive that ei:~e~ 

EPA or a State could take action which would interfere with the 

other's right to recover monies ex~ended for site clean-u~. 

However, the following points shoul~ be considered: 

0 State as Agent - EPA will frequently transfer its share 

of clean-up funds to the StatP which will,. i~ turn, spend 

it on the site under the cooperativP. agreement with E?A. 

The cooperative agreement contains· numerous protoco.ls, 

procedures, and other standards ~ith which the State mus~ 

comply to assure the quality of the site investigation and 

clean-up. Because of £PA's control over these matters, 

adverse parties may argue that the State .is EPA's agent or 

representative for the expenditure of the funds. This 

misunders;anding.might be asserted as a defense to recovery 

of remedial costs ~y ·a potentially responsible party. 

21 Further guidance on cost recovery procedures and responsible 
parties is contained in a forthcoming policy entitled, •cost 
Recovery Actions under C~RCLA." 

---··-~- --· --- ··-····---------·· -- -
. -- ·-- .. --·--- .. --- ----- . 
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Collate~al Estoppel - An adverse judgment by a court in an 

action by either EPA or a State on the issue of recovery 0 ~ 

funds expended on the site might be held to collater~lly 

estop the other governmental agency from successfully brin~ing 

a subsequent action against that same party 3/. 

Insolvencv of Responsible Partv<sl - A settlement or 

judgment by EPA or the State might exhaust the available 

resources of the responsible party(s), leaving the oth~r 

governmental agency without possibility of a recovery. 

Regar~less of the meri:s o! ar;~ments which may be made on 

the foregoing considerations, in the interest of promoting 

Federal-~tate relations, there are certain rights and obli~ations 

which should be clearly definec at the outsP.t of thP. relationsh:~. 

The Regions, in ~ooperati~n with OERR, have recognized the bene!its 

of identifying these interests by reflecting them in the coop~rat1ve 

agreeme~ts. Accordingly, this memorandum does not ro.quire the 

Regions to adopt any new procedur~s or change any existing coopera

tive agreements. Instead this document .presents the rationalP. 

for drafting cooperative agreements in the manner prescribed by 

OERR. 

3/ ·see United States v. I.T.T. Ravonier, Inc., 627 F.2d 996, 
(9th Cir., l980). 

- . 
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THE COOPERAT:VE AGREEMENT 

1. Ne9ation of Agencv in Coope:ative A9reement 

The cooperative agreement should negate the principle that 

the State is an agent for EPA. This is important for both govern

mental agencies for a number of reasons. In the cooperative 

agreement, EPA will necessarily requi:e that the State oose:ve 

certain standards, procedures and protocols, such as in the 

taking of samples, their chain-of-custody, analysis protocols, 

and perhaps accounting procedures. The need to s;>eci!y sucn 

procedures could be argued to constitute a right to control t~e 

actions of the State, an indicia of &n agency relationship. 

Neither EPA nor the State should wish to encourage such an 

argument because of the potential ex;:osure to tort liaoility 
. 

as well as the possi"bility ·of complicating a cost-recovery effort. 

Therefore, the imputation of an agency relationship between EPA 

and the State should be ne~ated by appropriate language in the 

cooperative a;reement. Suggested language for such a provision 

appears in the Appendix to this memorandum. 

2. Requirement for Notice of Settlement or Action 

The cooperative a;reement between EPA and the State should 

cQntain a provision that neither will initiate a cost recovery 

proceedin; or enter into .a settlement with the responsible party 

except after ample vr·itten .notice in advance of the execution of 

a settlement agreement or the f ilin; of a suit. The provision 

prevents rushing by EPA and the State to obtain a judgment a;ainst 
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or settlement with the responsible party, thereby gaining 

a position of preference with respect to the assets of the 

responsible party. 

Inclusion of such a provision in the cooperative agreemen: 

is fair to both EPA and the State, in that neithe~ may gain an 

unexpected advantage to the assets of the responsible party by 

separate negotiations of which the other may be unawar~. 

Such a provision also provides a means whereby each party to 

the cooperative agreement may take separate independent action 

to protect its interests, after having given the necessary notice, 

if there are reasons to not engage in joint EPA-State negotiations 

or file suits in coordination with each other against the 

res~onsible parties. Suggeste1 language for such a pr~vision 

appears in the Appendix to this memorandum, and provides for 

·written notice not less than 30 days in advance of settlement or 

initiation of a cost recovery action. 

3~ Requirement for Cooperation and Coordination of 
Cost Recovery Efforts 

The cooperative agreement should also provide that EPA and 

the State will cooperate with each other in efforts to recover 

their respective shares of the costs of response activities at the 

facility, and will coordinate their respective activities and 

resources in such efforts, including the filing and coordination 

of litigation for the recovery of costs and the use of evidence 

and witnesses in such suits. This provision is desirable because 
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cost recovery suits will involve considerable data, documents 

and witnesses from both EPA, the State and their contrac:crs, 

and close coordination between EPA and the State ~ill be very 

important to the efficient and effective resolution of those 

suits. Model language for this provision also appears in the 

Appendix. 

4. Requirement That Judicial Action Be Taken 
in u.s. District Court 

The cooperative agreement should also provide that a~y s~it 

filed by either party to the agreement against any third par~y for 

recovery of response costs to which it may be entitled, shall oe 

brou;ht in the u.s. District Court for the jucicial district in 

wh:ch the release or damages occurred, or in which the defenca~t 

resides, may be fouod, or has ~is 'principal office· CS113C~l ). 

The purpose of this provision is to avoid fra;mentin; the efforts 

of EPA and the State between Federal court (in which EPA would 

bring a suitli and State court (in whi~~ the State could brin; a 

cost recovery suit under any applicable State law. See the 

discussion of this point in the section entitled •Pending ~ases•, 

infra). Model language for this provision also appears in the 

.Appendix. 

NON-JUDICIAL SETTLEMENT. 

In the absence of an agency relationship between EPA and the 

State, there is little possibillty that the State could enter into 

a separate agreement with the responsible party (as distinguished 

• 
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from a Decree or Jud;m~nt) which could affect EPA's rights against 

the respc~sible par:y, other than to drain off that party's 

assets which mi;ht be available for payment of a co~t-recove~y 

claim. In the case of a responsible party with substantial assets, 

a separate settlement by the State or EPA may not present a 

serious problem to the othe~ ?arty. However. assumi~g EPA becomes 

aware of an impending settlement between the State and the 

responsible party(s) !/, the Agency should, before the settlement 

is finalized, determine the probable extent of the responsible 

party's financial ability to satisfy EPA's claim in acc::ion to 

payment of the settlement with the State ~/. 

In most cases, the responsible party will probably wish 

t~ simultaneously SP.ttle its liability with both the State and E?A. 

Col~ective negotiation and settlement procedures involving t~e 

4/ EPA should become a~are 6f any impending settlement by the 
State with a responsible party assuming there is a provision in 
the cooperative agreement which requires the State to notify 
EPA in writing thirty days in advance of any proposed settlement, 
and the State complies with that agreement. 

S/ A determination of the financial ability of a potentially 
responsible party can be made by the Financial Management Division 
of the Agency, or by use of a ~inaneial Assessment System which 
has been developed by the Economic Analysis Division of the 
Off ice cf Policy Analysis cf EPA. This system will provide case
by-case, inexpensive and defensible estimates of ability-to-pay 
which will be useful for settlement consideration. This syst~m 
requires a minimum of financial ~~~a which will usually be available 
from a Dun and Bradstreet repor:. a Moody's listing, or an audit~~· 
financial statement. When that lnformation is not available, thP. 
system will enable enforcement personnel to ·focus data requests 
to that information necessary to perform a minimum financial ass~ss
ment. Any questions about this syst~m an~ its uses should be 
directed to Kathy Summerle~, FTS 382-3077, or David Erickson, 
FTS 382-2764. 

• 
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.state, EPA, and the responsible parties should be encouraged 

to avoid misunderstandings ·and to resolve all issues at the 

same time. However, there will undoubtedly be circumstances 

under which the responsible party may believe that it would 

be advantageous to settle with one claimant (either EPA or 

the State) and not the other. It is those cases where the 

assets of the potentially responsible party would he sub

stantially depleted by th~ settlement which could present 

signi!icant protlems fo~ each claimant. 

It snould be recognized at the outset that, a~sent the 

proposed notice and coordination agreements discussed above, 

there is nothing to prevent the State or EPA fro~ settling 

its claim in the absence and without the concur~~~ce cf the 

other. Where such a settlement would place ett~er the State 

or EPA in a more advantageous position with regard to the 

asse:s of the responsible party, problems could arise which 

could affect intergovernmental relations. In those cases, 

the following ·options are u1ailable to EPA: 

l. Should EPA determine that the State has independently 

entered into settlement negotiations with the responsible 

party, EPA should cont·act the appropriate State agency in an 

effort to establish a joint s~ttlement effort and strategy. 

Simultaneously, EPA should notify the responsible party by 

letter Cif that has not already been done as part of the Agency's 

cost recovery procedure), advising it of the Agency's claim, and 

that no other person or entity is authorized to·negotiate for or 

. - • 
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otherwise repres@~t th~ Agency in res~ect to that claim. 

At the same time, the Agency should initiate an investi;ation 

into the financial resources of the responsi~le party to 

determine whether there will be su.ffi'cient assets remainin; 

after the proposed State settlement to satisfy EPA's claim. 

That inves:i;a:ion can be carried out in the mar.ne~ desc~ibed 

in footnote S. 

2. If it is determined that the assets of the responsible 

party will likely be deplete= or substantially impaired by a 

separate settlement with the State without ~rovi~ion bein; 

made for EPA's claim, anc if efforts to est3blish a jo:n: 

settlemen: effort with the State are not successful, then 

co~sideration should te ;iven to EPA's applyin~ to the a;~~o

priate U.S. District Court for the appointment of a r~ceiver · 

to operate or manage the assets of the. responsible party for 

the benefi't of all creditors of that party. This action, if 

taken in a time_ly manner, would prevent the responsible 

party from distributing its assets in a preferential manner. 

However, the decision to att~mpt to forest3ll a State 

settlement with a responsible party should be made only after 

serious consideration of all factors involved, including: 

• the amount of EPA's claim which might be prejudiced: 

• 

• 

the past relations between EPA and the State agency 

involved in the negotiations: 

the circumstances under which the State and the 

responsi~le party entered into the negotiati~ns 

without the presence of E?A; 

• 
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0 the existence of any agreement between EPA and 

the State prohi~iting such ne~otiations: 

0 and any other factors which might bear upon the 

decision. 

While this action should be taken only as a last resort, 

the Agency's res?onsibility to preserve and restore the Fund may 

require such action. As in other such actions, a decision to 

seek the appointment of a receiver for the assets of a responsi~le 

party will require the concurrence of the S~ecial Cou~sel to t~e 

Administrator for Enforcement. 

PENDING CASES 

There are a number of cases in which States have alr~ady 

initiated a suit a~ainst responsible parties, anc·E?A has 

contributed or intends to contribute a portion of the clean-up 

cos ts. In such cases, what is the proper forum and the best 

method in which to proceed? 

In the absence of an agreement with EPA to the contrary, 

a State may, of course, proceed with an action in State court for 

cost recovery claims bas.ed upon any applicable State law !/· 

6/ CERCLA Sl07(i) provides: •Nothing in this paragraph shall 
affect or modify in any way· the obligations or liability of any 
person under any provision of State or Federal law, including 
common law, for damages, injury or loss resulting from a release 
of any hazardous substance or for removal or remedial action or 
the costs of removal or remedial action of such hazardous · 
substance." 

• 
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States are also authorized to make claims under CERCLA for 

the cost of res~onse activities which they incurred at a site. 

Section 107(a) of CERC~A. for example, ~ro~ides fo~ the liab:~:~y 

of past and ~resent owners and operators of a facility, gene=a~o~s. 

transporters and others for •all costs of removal or remedial 

action incurred by the United States £! ! State not ir.:o~sist~~~ 

with the National Contingency Plan.• Many other sections of 

CERCI.A refer to the right of the States to recover for thei~ own 

cos:s. 

However, §ll3(b) of CERCLA ~rovides: 

" •.. the United States district courts shall have exclusive 
original jurisdiction over all controversies a=ising unae= 
.this Act, without regard to the citizenship of the ~arti~s 
or the amount in controversy. Venue sball lie in any dist~ict 
in wnicn the release o= damages occurred, or in ~hie~ th~ 
defendant tesides, may ~e foun~. or·has his p~i11cipal office 

We inter~ret this provision to mean that any claim made 

by EPA, the State or any other person for recovery of res~onse 

costs, which is based upon the, provisions of CERCLA, must be 

brought in the appropriate u.s. District Court, and may not 

be asserted on behalf of EPA by a .State in a State c~urt 

action 11· Obviously, any claim asserted by EPA will be based 

upon CERCLA and vill be in u.s. District Court. Likewise, if 

7/ ·In addition to the restriction of Sll3Cb), there are additional 
reasons why the State could not attempt collection of the Federal 
share of response costs •. Under CERCI.A Sll2Ce)(3) and 28 USC ~516, 
the U.S. Attorney General is required to represent EPA in these 
proceedings. This may not be delegated to the States, and th~refore 
it is not possible to authorize the States to attempt collection 
of the Federal share of r'sponse costs in a State court ~roceeding, 
even should it be otherwi~e appropriate. 

• 



-12-

the State's claim against a thir: person for its share of the 

costs relies in whole or in par: u~on CERCtA, t~en it too must 

be brought in u.s. District Court. A State may, thereforP., 

attempt recover-y of its share of res~onse costs in State 

court only under some law or theory other than CERC!.A. 

We also believe it highly important that EPA anc the State 

attempt to coordinate their respective claims because: 

0 

0 

0 

such actions will i~volve a substantial amount of technical 

data, docwmen:s an: wi:~esses :~om both E?A anc t~e Stat~. 

and each ~arty coulc de~ive the be~e:i: of the ot~er's 

evidence and witnes5es; 

coorcination woulc avoic the necessity of maintaining two 

separate proceedings which woulc duplicate much o! the sa~~ 

~!fort and resource~1 and 

coorcination of the claims would avoid the issuP. of col!atera: 

esto~pel discussed earlier in this memorandu~. 

We believe the States will be receptive to joint or cooperative 

cost recovery actions with EPA for these re~sons, and for the 

additional reason that the legal authority for the States to 

recover is probably much clearer under ·CERCI.A than it may he 

unde~ the laws of most States. 

The following options, .or some variance thereof, should 

therefore be followed "in those cases where EPA provides CERCI.A 

• 
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funds under a cooperative agree~ent to a StatP. which has a swi: 

pendin; in State court against ~he responsible party: 

Option I: EPA sho~lc req~ire, as a concition of-payment c~ 

the CERCLA funds to the State, that the State will, within a 

certain period of time (i.e., 30 days> after receipt of the 

funds, dismiss without. prejudice all claims for recovery or 

reimbursement of any response costs at the sitP. !I from any 

action then pendi~g in State court. The provisions recommende= 

earlier in this Memorand~m for inclusion in a!l coo~era'::ve 

agreements shoul= also be used ii· 

It is not necessary to requ~re that a sin;.le suit for c~s-: 

recovery be filed jointly by EPA and the State. It may be a 

more simple procedure, and avoid potential logistical proole~s. 

for each party to file its OWTI suit separately,· and then_ re~ues.: 

!I Note that this does not necessarily require a complete 
dismissal of the pending State court action. This recognizes 
that there may be other claims of the State involved in the 
case, with which the State.may wish to continue in the State 
court proceedings, and that the existence of counterclaims. ~Y 
the defendant on other issues may prevent the State from 
effecting a complete dismissal of the case. The important 
point is to eliminate all cost recove·ry claims from the 
State court proceedings. Of course, if those are the only 
claims involved in the State case, a complete dismissal of 
the case would' be the desired result. 

9/ The Attorney General of the State should agree to or 
concur in this provision of the cooperative agreement, since 
it affects pending litigation in which the Attorney General 
is representing the State. Such agreement or concurrence may 
be limited to the particular provision requiring dismissal of 
the case, and may be evidenced by an endorsement to the 
cooperative agreement or by separate letter signed by the 
Attorney General or ~is representative. 

• 
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the u.s. District Court before which they are pendin~ to consoli-

date proceedings on the suits pursuant to ~ule 42 of the Feceral 

Rules of Civil Procedure. 

Note also that this option does not af!irmatively re~uire 

that the State refile its claim in Federal court, but only 

that if the claim is refiled, it will be in Federal court. The 

re~uirement for cooperation and coordination between EPA and 

the State will also apply to and encourage joint negotiations 

with the res~onsible ~ar:ies before filing of a. suit i~ Fe~e~a! 

court, as well as to subsequent litigation in Fe~eral cour:. 

O;tion II: It is conceivable that a State may wish to continue 

to pursue its cost recovery claim in State court, or may not 

wish to coordinate its efforts with EPA. In such eve~t. ~PA . . 

should not, even if it could, attempt to require it to co other-

wise. However, because collateral estoppel could he raised 

against EPA by the responsi~le party(s) in event of an unfavorable 

result in State court proceedings, EPA should, as a condition 

of payment of the CERCI.A funds, require that the State, 

within a specified ~ime, "dismiss without prejudice or omit 

from any action then pending or which it may subsequently 

file in State court any claim for recovery of response costs 

which in the opinion of EPA, are or may be based upon CERCLA, 

or any law, regulation or authority other than that which 

may exist under the laws of that State l,£/. 

~I See comment at footnote 9. 

• 
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EPA should stron~ly ur;e the States with whic~ i: enters 

into cooperate agreements to accept Option I, since it will 

resul: in much greater effec:iveness and cost-efficiency in 

recovery actions. Option II should be adopted only after 

all efforts to persuade the ~:Q:e have faile~. 

Note on Pur~ose and use of ~r.is ~emcrandum 

The policy and procedures set forth herein, anc internal 

off ice procedures adopted pursuant hereto, are intended solely 

for the guidance of at:orneys and other employees of :~e U.S. 

Environmental Protection Agency. They are not intended to nor 

do they constitut~ rule-making by the Agency, and may not be 

relied upon to create a right or benefit, substantive or pro

cedural, enforce•~le at law or in equity, by any person. The 

Agency ·may take any action at varience with the policies or 

procedures contained in this memorandum, or which are not in 

compliance with internal office procedures that may be adopted 

pursuant to ~hese materials. 

We recognize that this memorandum contains subject 

matter which relates to sensitive areas of the Federal-State 

relationship. Nothing contained ·herein is intended to imply 

bad faith or improper motive on the part of any State or 

agency thereof, and no such interpretat"ion or construction of 

any provision herein should be made. This memorandum attempts to 

recognize that in the normal course of EPA-State ·relations, 

occasions arise in vhieh the interests of EPA and the State may 

not be identical, and it .. is our intent to anticipate and 

.. • 
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prepare for such occasions so that they can be approached in 

a rational, plannec manner to minimize f~rther potential 

impact on the relationship. 

If you have any questions or proolems concerning any matter 

containec herein, please call Russell B. Selman at rTS 426-i503. 

Attachment 

• 
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APPENDIX 

Under CERCLA, both EPA and affected States can institut~ 
enforcement actions agai~st and/or negc:iations with parties 
responsible for priority waste sites. When· this occurs, a 
settlement or legal action by either party could potentially 
impede or e~1~n nec;!t'! ":he i:!ai~s ,,f t!':.e -:t?':~!' !~!' :-~cc"·~':"·· .... ~ 
funds expended at the site. Obligations, rights, and pro~ 
cedures for litigation must be defined as early as possible 
in the working relationship between EPA and the State to avoid 
this eventuality. There~ore, provisions concerning cost recovery 
should be in the Cooperative Agreement application. Specific 
provisions that address different enforcement conditions are 
presented below. These provisions should be reviewed, discusse~ 
with the RSPO, and included in the application, as appropriate. 
Please refer to the text of the Memorandum for guidance on 
the use of these provisions. 

l. Disclaimer of Acencv Relationship 

Nothing contained in this Agreement shall be construe~ to 
create, either expressly or by implicaation, the relationship 
of agency between EPA and the State. Any standards, procedures 
or protocols prescribed in this Agreement to be followed by 
the State during the performance of its obligations under this 
Agreeme~t are for. assurance of the quality of the final product 
of "the actions contemplated by this Agreement, and do not 
constitute a right to control the actions of the State. EPA 
(including its employees and contractors> is not authorized to 
represent or act on behalf of the State in any matter relating 
to the subJect matter of this Agreement, and the State (including 
its employees and contractors) is not authorized to represent or 
act on behalf of EPA in any matter related to the subject matter 
of this Agreement. Neither EPA nor the State shall be liable 
for the contracts, acts, errors or omissions of the agents, 
employees or contractors of the other party entered into, 
committed or performed with respect to or in the performance 
of this Agreement. 

2. Notice of Intent to Settle or Initiate Proeeedin9s 

EPA and the State agree that, with respect to the claims 
that each may be entitled to assert against any third person 
(herein referred .to as the •responsible party•, whether one or 
more) for reimbursement of any services, materials, monies or 
other thing of value expended by ~PA or the State for response 
act.ivity at site described herein, neither EPA nor the State 
will enter into a settlement with or initiate a judicial or 
administrative proceeding against a responsible party for the 

- • 
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recovery of such sums exce?t after having ~iven notice i~ 
writing to the other ~a:cy to this Agreement not less tha~ 
thirty {30) days in advance of the date of the proposed 
settlement or commencement of the proposed judicial or 
administrative proceedings. Neither party to this Agreement 
shall attempt to negotiate for nor collect reimbursement o! 
any response costs on behalf of tne other ?arty. and 
authority to do so is hereby expressly negated and denied. 

3. Coope~ation an~ Coor~ination in Cost Recove~y Efforts 

EPA and the State agree that they vill cooperate and 
coordinate in efforts to reco~er their respective costs of 
res~onse actions taken at the site described herein. inc~~~!n; 
the negotiation of settlement and the filing and mana~e~en~ 
of any judicial actions at;ai:-:st potential .third pa::-ties. ':'~is 
shall include coordination in the use of evidence and ~itnesses 
availa~1e to each in the preparation and ?~~sen:a:ion of any 
cost recove~y action, exce~ting any documents or inforT11ation 
which may be confidential under the provisions of any a~;lica~le 
State or Federal la~ or regulation. 

4. Judicial Action in U.S. District Cour! 

EPA and the· State •;~ee ~hat judi~ial action taken by 
eithe~ party"against a potentially responsible pa::-ty pursuant 
to C£RCt.A for recovery of· any sums· expended in r~sponsP. 
actions at the site described herein shall be ~iled in the 
United States District Court for the judicial district in 
which the site described in this Agree~ent is located, or in 
such other judicial district of the United States District 
Courts as may be authorized by secti~n 113 of CERCLA, and 
agreed to in writing by the parties of this Agreement. 

5.. Liti;ation Linde~ CERCI.A Sections 106 and lOi 

The award of this Agreement does .not eonst i tute a waiver 
of £PA'S right to bring an action against any person or persons 
for liability under sections l06 or l-07 Qf the Comprehensiv~ 
Environmental Respons~, Comp~n~ation, an~ Liability Act (CERCLA}, 
er a:ny other statutory provi.s-1on or .common law .. 

6. Sharing Recovered. Funds with EPA 

Any recovery achieved by the State pursuant to settlement, 
judgment or consent decree or any action against any of the 
responsible parties vill be shared with EPA in proportion to EPA's 
contribution to the site clean~p under C£RCLA .. 

• -
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7. Dismissal By State of Pending Cost Recoverv Action - Oction· · 

The State does here~y agree that it will, not later than 
thirty (30l days after the date of this Agreement,-cause to ~e 
dismissed, without prejudice to any subsequent refiling, any 
and all claims of the State Cor any Agency thereof) in th@ 
case of a(State or Agency) v. (defendant), now pending in the 
C C i r cu i t , Ch a n c e ry , e t c • ) C our t of , 
DocKet No. , for recovery of any services, materials. 
monies or other thing of Vl~~e expended or to be expended on 
the site de~cribed in this A;~e~~ent. Any subsequent r@f iling 
of said claims by the State or any agency thereof will be in 
accordance with the provisions of this Agreement. 

(See comment at footnote 9 of Memorandum regarding ~tate 
Attorney General concurrence with this provision. l 

8. Cismissal Bv SEate of Pen~inc Cost Recov~rv Action - Octio~ !I 

The State does herehy agree that it will, not later than 
thirty (30) days after the date of this Agreement, cause to be 
dismissed, without preju~ice to any subsequent refiling, any an~ 
all claims of the State Cor any Agency thereof) in the case of 
•(State or Agency) v. (defendant), now pending in the Docket No. 

, for recovery of any services, materials, monies or· 
_o_t_h_e_r __ t_h~ing of value expended or to be expended on the site 
described in.this Agreement which are based or rely, in whole 
or in part, upon the provisions of the Comprehensive E:nvironmP.nta_ 
Response, Compensation, and Liability Act of 1980. Any subsequent 
refiling of said claims by the State will be in accordance with 
the provisions of this Agree~ent. 

(See comment at footnote 9 of Memorandum regarding State 
Attorney General concurrence with this provision.) 

9. Emergency R~sponse Action 

It may in the course of conductin; the remedial activities 
covered by the Cooperative Agreement, become necessary to 
initiate emergency response actions at the site. The Cooperative 
Agreement application should contain a provision acknowledging 
this eventuality and dealing with the effect any such emergency 
actions will have upon the remedial project. The provision 
below, or its eQuivalent, may be used in the application for this 
purpose: · 

Any emergency response activities conducted 
pursuant to the National Contingency Plan~ 
40 CFR section 300.65, shall not be restricted 
by the terms of ~his Agreement. _EPA and the . 
State may jointly suspend o~ modify the rem~dial 
activities in the sow of this Agreement during 
and subsequent to necessary emergency response 
actions. 

- • 
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G~i~a~:e ~~~=:a~~~~ on ~se J~~ !ss~~n:e of 
A~minis::a:ive Crd~=~·Under ~:06<a! ~i CERC~~ 

!.~-: 1.1. Ti-.::".".c:: •:9: ~<\).-."'-~ 
A:::~; ~SElS:!~: ~~~~~is:=~=~= f:r ~:1;~ 

~e;ic~a: A~~~~is:~a::~s, "~;:~~s 
~e;:~~!l C=~~se:s. Re;ic~! :-x 
A~: an~ ~~~:~ ~a~a;e~~~~ ~:v~~i=~ C:r~::ors 

F: e 9 : c ~ s l - .•: 
Rr;:~~cl 5~;€;!~~C C=:~:in!~~~s 
Dlrect~r. Of f~ce of ~as:e ?ro;:a~s En!:rc~~e~t 
Cire::or, O!!ic~_c! E~er;~~cy a~~ ~e~~~ial Res~o~se 
Asso:iate tnfcrce~ent C=~ns~:. ~aste Divisio~ 

...... _.... ...... -.~ ...... . . . .. . ... ..... ... .. - ... - . ; 

Prc:ection A~ency (Erh) exercises under Sl06(e) of the Compre-

hens i ve Env iror.menta1 Res;.onse, Compensation,. and Liability Act 

o: 1980 {C~RCLA) anc Executive Order 12316 is o~e of the most 

potent a~~inistrative remedi~s availa~le to the Agency under any 

existing environmental statute. 

Section l06!al of CERCLA a~thorizes the issuance of "such 
' 

cr~ers as ~ey be n~cessary to protect public heelth anc ~elfare 

end the e~viro~~en:," ef:er not~ce to the affecte~ stete. ~?c~ 



~ -.. -

~~caw~e of a~ ac~~al ~= thrca:enec re~ease o: a hazardous 

scbste~:e fro~ e facility.• A fi~~ n~~ ~xe~e~ing SS,000 ~e~ 

da~ may be i~~osed tor willf~l violation, fail~re or re!~sel 

to com~ly with a 5l06(a) Order (Order), and p~nitive da~ages 

of up to three t~mes the cost of clean-up of the site may be 

impesed und~r Sl07(e)(3) for failure, without suf!icient C!~s~, 

to ~r.op~rly provice removal or remedial action purs~an: t~ such 

I .; & ....... · ... ~ ...... '1· n v.ew o. t .. e r.ia:in1tu;.;e o ..... ese pena.t1es, t~e 

Agen~y ex?ects that the rc;ulated community will co~~ly with 

a~min!~:rative Cr~ers. At the same time, the Agency's o~liga-

tion is tc er.sure :ha: Orders are pro~erly issuec. 

!: is the current ~olicy of EPA that, whenever possible, 

parties wno ha~e cause~ or contributed to a release or a t~reae 

of a release o! hazar~o~s s~b~tances at a site should 

rectify the problems at the site. This action is necessary 

to ensure that the Agency efficiently manages the lirni~ed fun~s 

available under CtR~LA and to ensure that the maximum number of 

sites are addressed. 

Accordingly, after the Agenc:l-· discovers a site and in advance 

of completing a Remedial Investigation and Feasibility Study CRI/FS), 

(and has conducted an endangerment assessment, or their. equiva

l~nt), responsible parties normally will be sent a notice letter 
. ' 

reQuestin; them to clean up the site. following completion of the 

feasibility study, th~ Agency nonnally engages in discussions with 
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or a S~v6 ec~:~:stra:ive consen! Order. 

In cirC\.:~s:a~ces -here :he A;e~~y wishes tc cc~pel e res~=~si~!e 

pe:ty tc un~e:tak~ the res~or.se action~. inclu~ir.g insta~ces whe:~ 

no settlem~r.~ ca~ be reac~e~. the A;er.cy will consi~er iss~i~; a 

CE~C~A. !his ~uicence is ~e:~; issue~ to ~ssis: t~e re;io~e! 
. . 

c!!i=es i;. ce~e:=;i;.; ar.c ~air.taini~; ar. e~f~~ti~e C~RC~A a~~:~:-

will be en~ar.ce~ es si:e remecies a:e i~pl~~e~tec ~y ~espence~~s 

Or.cers wi:!"l whi~:: Responcents are not in c:o'Tlpliance is success-

!:.;:ly anc exi'eci:iocsly p\.:rs:.ie~ :y £PA. ·The A;ency w~ll 

a~;ressively de!end judicial ~hallen;es to Orders an~ tin!oroe 

instances of non-com~liance.to validate the C£RCI.A·administrative 

enforcement pro;r!.lTI. Re;ional off ic~s should issue Orders consister.t 

with the criceria and procedures ce~tained in this ;~idance to ensure 

the legal sufficiency cf the program. 

ate Sl06 administrative order authority ~rovides stron; !ncen-

tives for Respondents to undertake expe=iticusly response acticns 

dee~ec necessat"Y by £?A to er.su~e protection o! ~ublic health or 



sary. Criteria er~ provicec herein tc assist r~;iona! ~!fices 

in dete~!~in; wne~ter Or~ers are a~pro~riate i:"I ar.y case. I~ 

is es·ser.tial :hat a balance.: CERCI.A en!orce:ner.t ;;iri:i;ra:n is 

im;leme~tec by £PA, com~ining admi~istrative anc ju~icial enfo:ce-

ment fro~ tr.e hazarcs cf releas~s er t~reats ~= releases c: 

1:. Rccuir~~e~:s !=r !ss~a~ce a~~ Sc=~e c: Sec~i=~ 10€ CE?~:A 
Cree rs 

A comparison eif Sl06faJ ar:c S"."003 o: t!'te F.~s:>ur:::e Co~se:--

va:ior. a:-:c :<.-::covery Act {R:RAJ reveals sirr.ilari~ies i:"I Che t·.,,o 

sections, an~ therefore many of the criteria for issua~ce cf 2 

r.003· Oreer also ep;>ly to Sl06 Orders.1/ !n maey ~iti.;ations, 

ei~her Or~er woulc ~e appropriate. Where the hazar~ous su~-

stance~ are also •hazardous waste• uncer RCRA, the Order shou:c 

cite the authority of ~oth sections. 

Section l06(e) of CERCLA provides as follows: 

In addition tc any·other action taken by a State 
or local ;overnment, when the President determines 
that there may be an imminent and substantial 
endangerment to the public health or welfare or 
the environmen.t becaLOse of an actual or threatened 

' 
• C\~ 

11 Guidance on the use of RCRA 57003 administrative orders 
may be found in a memcrandum entitle~, •Issuance of Admini
strative Orders ~n~er Sec~ion 7003 of the Resource.Conser
va~icn·an~ Recovery Ac~· dated Se~temoer.ll, 1981. 
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re~ease c: a ~a:a:-::~s s~=s:!~:e !:-o~ e feci~ 
he r.'.~~·· :-ec;·.::re t:"'".e A:::-:-l"ley G~~~:-!l c: th~ lin 

-·· •J , 

t~~ 
~-;!-:~~ ~~ co~·.'~'? !' .. '':'~ ~~!~·~ !!" .-!t!' ~~ ~'='~~~e .... , 

to e~et 0 su-.~ can~~r er t~rea: ... The Preside~: 
~ay e~s:. ~=:~r ~oti~~ :: :~e a:!e::e~ St!~e. t~ke 
s~c~ ~;:!:~ ~~~•r :~is ~~ctic~ inc~~~~~;, ~~t r.:: 
!:.:!:ite~ :o, iss-..:i!":;: S"..l:!': c:-:::~:-s !S :"'.'.ay !:-t; ~:::>C'!'S_!::a:-·1 
t "" -·-·--• - ·'"''·- ..,.,.,_).., __ .., ···'"••.,. ~ .. ..i ti...,. .... ·C 

- r • - • ": ._ '• r> - - • • - • .i •: - - ~ • • C,:. • • ..,. .. ~ .;.. • ~ • • ~ I ' - ;; ~ 'I; e n } l • ~ -
r.:e :"! : • :: I 

I~ crcer for an 0:-~er to be issued, the following 

l~;al pre-re;~isites m~s: be met: 

threat pos~c by e si:e =ay a:ree~y be contained i~ A;e~:y !iles, 

sue~ as cata ;enera:ec pursua~t to Sl03 o! CERC:.A or the pe~.it 

anc noti!ic!:io~ sections c: RCRA. The Order, therefore, m~s: 

"include a findin; tha: an im~iner.: and substantial endangerment 

may exist, i~ or=e:- to e~sure that this statutory re~uireme~: is 

met. (See sa~ple order, A~pendix e, Findin; No. 7). 

£! The President has delegated his authority under this Seetion 
to the Administrator of EPA and the U.S. Coast Guard by Executive 
Order No. 12316 date~ AuQu~: 2~, 1981. EPA and the Coast Gu~rd 
have entered into a Memorandum of Agreement dated October 9, 
1981, that all site-relate~ releases in the Coast Gua~d's juris
dictional areas-rcoastal zones,· Great Lakes, ports and harbors! 
shall be the responsibility of EPA. 
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A "tnreat• of a r~lease, on the other han~, i~volve~ 
·. 

releases w~ich have y~t to occur or have ye: to fi~~ their ~~y i~:~ 

the envircnl"!"lent. A bulgin; tank containin; 3 hazar~ous s~~sta~=e 

in ~hich p~essure has built ~p. and a surface impoundment 

ll A "Release" is :e!ined i~ C!~:LA 5l01(22l as "an1 spilli~;. 
leaki~, purnpin;, p~u~in;, emitting, emptyin~, discharging, 
ej~=tin~, escapin~, leaching, du~pin~ or disposing into the 
envir~nment," •ith certain specific e:ce~ptions, (e.g. r~leasE> 
solely i~ w~rk place: e~;ine ex~aus:: release of certai~ nuclear 
material: an: no:-:nal application of fertilizer). 



d~cisio~ t~ be ma~e on ! case-by-case ~asi$. 
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:he release er t~:eat of release rn~st.b~ !re~ a ~!A~!li:y," 

w!:.:.:::: .:.s ce::>~:~: i~ t:!~c:..;.. S101(9l as: 

(~) !':".',:' ~1.:~lcin,. st:-uc:u:-e. i~s:alla:io·r., e~~ii'r.-:e~:. 
p.:.r>e er ~.:.peline (inclucin; an~ pipe into a sewer o: 
pu~lical:y o~nec .trcat~er.t works), well, pit, por.c, 
lagoon. ir.i;:>oun~~n:, cit·c:i, lan:jf ill, stora;e contai:ie:-, 
mctor ve~!cle, rollin; s:oek, or aire:e!:, or CS! a~y 
site or a~ea where a hazardous s~~stanee h~s ~ee~ 
cepcsite=, storec, d!srosec of or placec, or othe~•ise 
come to te locatec: but does not incluce ar.y consu~e: 
prcc~c: ir. consumer use or any vessel Ca waterc:a!: or 
other contrivance used, er capable of being use~, as a 
means of transportation on wa:e~). 

This definition of •facility• includes on-shore er off-shore 

sites, includin; lane transport~tion facilities, from which 

releases or threats mi;ht ori;inate. The Order must specify 

the physical location that is the· source of the release. 
·. 

\ 

·. 

.. 
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~.ss~a.nce of 

standa:d of proof that do~~ net requi~e a ce~:ainty. The evidence 

e ..... .. ·,..o .. -c- .. ·'--••:r--···-··-

tc p~~lic heal:~ or t~e environ~ent ~e!ini:ely exists. :ns:e~~. 

. . 

The meanin; of "enc!a:ii;er• is not dis;;:>ute~ .. Caff 
law anc cHctior.ary defi_nition a;ree that endarT~er 
mea~s so~e~~~r.i; less than ac:ual ha~. When one 
is en~an~ere~. harm is threatenec!; r.o actual injury 
need over occur. (541 f.2d l at 13, footnotes omi::e~. 
ori;inal emphasis, o.c. Cir., cert. de~. 426 u.s. S4l 
(1976).) 

It should also. be noted while the risk of har.n must be 

imminent in order for the Agency.to act under 5106, the harm 

itself need not be. (See the le;islative· history to the 

•imminent and substantial endangerment• provision of Sl431 of the 

Safe Drinking Water Ac:t, .H. Rpt.· 93-1185 at 35·36. J For example, 

tPA could act if there exists a likelihood.that contaminants 

might be int~o~~cec into a water supply whieh could cause 

dama;e a!ter a perio~ o! later.ey. One must judge the risk o~ 
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s: l •.re:"'.: r. ~ : : ·: ~ :- ·: , .; : .; ~ . s..:;.;::. : ; 2 ( ~ • J . :: :i: . l9:~l: r.s. v. 

Dia:-:~r-.~ s~.a:-:-::~. :::-:., li E.? .• D::?9, (s.:. Or.io l9e!): :..·.s. ·· 

P:-ice, 6ES f. :;:_: 20~ (Jr: C1r. 1922): t;.S. v. Rei!lv !!I er.~ 

Che~.ical CO!"':). I s.;6 r. Sup~ 1100 (D. Mi'.'n· l9e2). 

Tne nat~re c! the er.dan;errnent end the basis for the f in~in; 

cf an ir.J'!line:it !:id substantial endangerment must be set fo~th 

in the Order. The link between the endangerm~nt and ·the relief 

mandate~ by the Orde~ should also be evident. 

E. Notice to A!feeted States 

Finally, before en Order may be issued, the •affected state• 

must be given notice of the A;ency's intention to i•sue the 

Order. 

1he Agency is not held. to a statutory period of time fer 

notice. Nonnally, writt~n notification to the state sho~ld 

precede federal ac:ion by at least one week. Cireu~stanees 
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may arise, however, where ra;id r~s;c~se a: e si:e is n~~~sse:-y. 

telephone nctiee. 

As indicatec a~ove, t~e n~tific:ati~n should be ~ir~c:e~ :: 

-'"' .. c:: -··--
fc:"'.':'i a:.so ;::-~vices t!ia fo~at f:>?:' Cir!'! ?~o:ic:~. 

:-e :ea sec c: t!'l.rea :ens to be re leuec, ar.d in wh i c:~. :he res;c!"lse 

activity re:;uire~ by ·the p?"c;;::iosec ·a~e: will be tai<.en. ::r ~-· 

cases, t~is may involve mo:P th~n one state, sue~ as whe:e t~e 
.-

fac:ili:y is lcc:atec! near the border of ~ state an~ the 

hazareo~s su=stanc:es have rr.~;rated from the facility loeate~ 

i~ one state into a~~ther state(s). In those cases, all of 

the staee~. in which the hazardous substances are foun~ an~ in 

which response activity may be performed rursuant to the order 

shoul~ be notified. 

III. ,Persons To Whom an Or~er May Be Issue~ 

Sec~ion 106 does not s~eci!y.any person or persons to whom 

an Or~er may be issue<!, ~1.:t per:ni·ts the issuance of •such or~ers 
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Se:~i=~ :c~:a:, cesi;na:ir.; t~~se who s~~ll be lia~le !or 

facility, persnns ~~~ ~ere c~~ers ar.d operators at the time 

OS£R i 9833.0 

-~ .... 

of disF:~al oi a hazardous s~bstance, and generators and ce~tain 

hazar~c~~ ~~~s:a~:es :: tte facility. It follows that those 
. . ~ I . . ~ 

rec:?le~:s o. an Creer ~ssue_ 

556 :. 5 .... -.. r' r • 

5.;, 57 i!'.~. Ill. l9e2). In addition, in appropriate cases, 

i: :r.a!' t.e pos~~~le to iss:.ie orders to parties other than 

those listed in Section l07{a), i! actions by such parties are 

r.eces~3 ry to protect the ?u~: i c or the environment. 

IV-. Criter~a for Issuance o~ Sl06 Orders 

Other parts o! this gui·cance document examine the legal 

requirements for issuing a~ Order. This section's purpQse is 

to list specific factors which favor the use of Orders 

over other possible enforcement responses. These factors include: 

• 
• 

• 
' 

Responsible parties' financial status 

Number of potentially responsible parties 

Certain:y .~f the necessary response action 

• Agency's readiness to litigate the merits 

of the Order 
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~ly ~!th an Order, ~ut rather that com~liance ls practiea~l~. 

I! the A;e~:y does not an:icipate compl1bnc~ with a~ Order it 

F ··~-'-•· ,....,.,. i· 0 ---.-s-.... _ ... r.a~--....... ::.,,.,..,.a'='· 

to iss~e an O:de: i~ a~y si:ua:!on ~~er~ ~he neede! r~s;:~se a:::~~ 

........ 

all probatTilit}'.· De "'ith ~&~fficient caLisc• CCERCU. SlC7(:) (3) ). 

Such re!~sal woulc ren~e~ c~~ Res~onden: lia=le for civil pen!!~i•s 

or pu~itive dama;es in the event of f P.deral clean~?· 

A. Res2onsible Parties• Financial Status 

Sefore an administrative order re~uirin~ remedial work 

is issued, the A~ency should ~ssess, to thP. extent possi~le, 

.whether the res~onsible ~arty has sufficient financial resources 

to comply ~ith the Order. Financial information is available 

from·several sources: 

• Agency files ·contain finar.cial infor:'T!atio:i 

eolleeted as part of the identif ieation of 

parties res~onsible for the hatards posed 
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cy si:es er. t~e ~a:io~a: ~=i~:ities ~ist. 
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state~ents. 7h~s inforrnatlon is puolicly availaclP.. 

P .......... ; ... s" .z:~r a,_•d.; t1'or.a~ i·n., ... - .. t:o · t · · __ , z:·· .. ... _ - .............. n c-n oo ain.:.n\; ~~i. .:_es.· 

Responsi~le parties m~y subrnit financial info:inetic~ 

to the A~en~y durin~ ~iscussions or ne;otiatior:s hel~ 

prier to the iss~a~:e cf an Cr~e: . 
. 

!~ aCCi~i~~, NE!C ca~ ~rovi~e furthe~ ir.for-:n~ti=~ =~ 

~esponce!'l:s' !i~a~cia: s:a:~s. 

B. Num~e~ o! Res~cns:~:e ?a::ties Subiect to the Order 

For :·wo prir.-.ar:.• re!scr:s, :!";e su::eess c! or=e::s !:r 

· reme~~a! ac:i=~ is enher.ce= where there are relativ@~y few 

An Order issued to rnu!ti~le Res~on~ents who are join::y 

an~ seve::e:ly liatle ~enerally will not allocate in~ivi~~a: 

clean up responsi~ilities.!/ Ins~e~d. the.Orde:: will :e~uire 

the same response action to be conducted by each responsible 

party. Multiple parties must organize and coordinate their 

response to ensure comp ·.~ance with the Order's rec;uirements. 

Thus, compliance with Orders .may depend upon group agreement 

' 
ii However, the A;ency may issue an Order to a Respondent 
requirin~ a response to a discrete, separable aspect of the 
hazard at a site, not~ithst~nci~; the existence of other 
:esponsi~le parties or othe:: less divisible problem areas. 
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. .: - . " Cl.:1cu-.t ior tne 9roup to 

ccn::i:i~~s a: ! sit~. •.-.-c .. c·• .. -1·y i·sc··:n,.. 
l"\w\mio • •••:j I --· :1J 

si~:e par:ie~ ~a~ no: ~~ ~;;:o~:iate whe:e there are ~ l!r;e 

nu=~e: o~ ~ar:ies who are unlikely to agree on a concer:e~ resp~~s~. 

Inst~a~, th~ Agency will p~rsue judicial remedies ~: consi~e: 

iss~in; Orde.rs to a selec:e~ su~set c! resp~~s!t!e ra:::es. 

c! ;ar:fes, A;e~c~ policy, which s~c~ld be re!:e~:e~ in t~e 

!:>y CERCU for fa iliu-e tc cor.-:ply with the :'rder. 

A!:~r an Order is issued, ~he Agency ccn~ucts co~;liar.ce 

m~nitorin; at the site to ensure that responsible par:.ies cor1~ly 

with the terms of the Order. Althou;h no maximum number o~ 

responsible parties can be specified as optimum, it is cl~ar that 

the Agency's oversight resp~nsibility is most .effectively aecom

pli~hed where there are a limited number of responsible parties. 

c. Specificity of the Necessary Response Action 

~n order to minimize the potential for confusion between 

Responde~ts and the Agency concerning the re~uire~ response 

action, Orders should be use~ in situations where the nature 

of t~e re~uire~ res~o~se ac:ion has ~een rela:ively precisely 

-~ \ 
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0 

•'-;::...- ~.C.11:''= :"'.,,..._ ........ ---- .... _ .... -
... _ ,.J&~~-'4 ...... & .. _ 

.,~ --- -.. ---- .... 

.,,,_, .... ... 
:"' .... , . :n :ncs-: :::as.es, 

0 A sta:e~e~~ t~ the e::ec: th~: o:~~r 3cticns or orcers 

res~ons!~le par:ies. Res~onsi~:e par:ies ~re ~rovi~e~ clearly 

defined com~liance stan~ards which will facilitate a;reement 

amon; the res~onsi~le parties on a reme~ial plan. If the 

res~onsib:e p~rties ihcn dete?':'!line that the remedial work is 

best aeeomi)lisned by a: third party contractor, the Order provi~es 

a basis for their contract negotiations. 

' 



___ .• :,.o-e 
="' ... -·--·-

wi!h its te~s. :~~r~fo::-~, ~rA s~cul~ make eve~y e!f~rt to 

t ~e' .. ,1·-i..;1·,~ .. ., - ..... c:.- ... ""'~ o::- t~e ar~::-o;riateness :: the reme~y s~eci~ie~ 

in t:-.c.- :-:r:::er. 0!": t!°'~ ot~er ha:-.c, the A;ency may promptly seeY. 

t~ en:o::-:e- tr:e o::-:e::- i!i c~u:;:. In li;h: o! these possi~ili~.ies, 

~he. Agency must be rea~y to defend ·the Orde:- in eourt at the time 

i~ is issuad. this means that the ~ite problem, the reeson~:!e-· 

ness o! ·the re;uired res;>onse, evidence of lia!:lility, and thP. 

A;eney•s res~onse to issues raised by the recipient must be. 

thorou~hly docu~ented, and that the doeumentatio~ be or;anize~ 

a.nc easily reerieva~le. The documentation will constit\lte the 

•d~inistrative reeol:'d for any litigation. 

£, Competins Considerations 

The absence of the factors listed above may argue in favor 

of pursui~ a judicial or Fund-financed, rather than an a~minis-

' trative, remedy. For example, E?A·should not normally issue an 



• 

:,,;,c, .... .:.;:~~ ---··------· 

of a set:leme~: a~ree~~nt warrants the use of a 

jucicial c:ons~r.t :lec:-e~, (w!'l~re there i!i a ::?O-~ey 

ccr. .. ~e:-:: ;.e:-.:.~:: ;e!ore :::e decreE- is !i:-• .'.llizec: 2/: 

anc 

0 th~:e is a nee,-; !:r lcn; te:-::i coi.:rt cversi;:-.: r:: 

a se::.:.e::-:e:-:: a;reerr:er.t, Cs~r.:i .lS in cases •t:~re ar. 

--J:t.:.::s::r:es ;rior t:> c:or::;le:.:.::n of the clear.i.:;l, 

V. O~~ers Re:a:ir.c tc ~~~ovals &nc Re!!'lecial Actior.s 

Guidance on concuc:in; removal actions issued_ by t~e 

-Off ice of Emer;ency anc Remecial Response (OERR) divides :~e 

s:atutory conce~t o! re~ovels into •immediate" an~ "planned• 

removals. 

A. · Il'!IJTledia:e Re!!'leva:s 

Immediate removal actions are to be taken only if a 

.·response is needed within a relatively short time !rame to 

prevent or mitigate si;nificant harr.i to human healt~ or the 

5/ However, it should be noted that the A;ency is explorin; 
mechanisms whic:i provide for public commer.t·on both unilatera: 
an~ consent acrninistrative Orders. Guidance on this matter will 
be provided a: a later date. 
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~xistin; :e~eas~ or su:s:an:ial. t~:ea: of e 

release (e.;., a:tive use of a stora;e tank 

ju~;ed by the osc to be in i~~ine~: ~a~ger cf 

fec~ra: :-e~eva.!. actions <e·\;·, ;:-la~: t:a!~ic i:-: 

a:ea cf cleinu;:. 

":! -. 

wh~eh is tne source of a :-elease C:' s~:s:ar.:.ie; 

threi!~ c! a· :-e!ease. 

~ . :-tear.::-es to !.:::ni: ee ce ss, s ;.ic:~ as : enc: ii::;. 

6. 

responsible ~ar:y, to contain or remov~ a re!ease 

durin; the initial sta;es o! a response before· 

the OSC is a~le to obtain comparable e~ui~ment 

from other ecurces. 

Oikings: constructior..of berms; or removal of 

the hazar~ous ~ubstance to an app~ove~ fectlity. 
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CT~is list i:lustra:es various uses for an Order: i: is no: an 

ev-1••e-•••o ,..,.._.._o-""•··- \ 
- •• - - - - - . - - - •.• C' - •• - - -· .•• 

Sectior. l~~(a} Orce:s, ~oth in ir.~e:iate a~d non-immediate 

£r:,,;•s a;.;t:.::::.:::· a;.c t!".e lia:ili:y tha: :u~· be inc;.irred ~Y 

fa1l~re to cc~~ly. As speci!1c~lly as pos~ible the orcer 

prescribes the respor.se ac:ivity end sets the Qate f~r its 

co~?letion. To e~su:e er.:orceac1li:y Q! the Order, t~A shoul~ 

not underta~~ its o~n CE~::A-fun~ed res~onse a:tivity cu:1~s 
I 

the ~e:io~ o! ti:e ;i~en :: the pa::y to respon~, ~~less lil 

the ir.~~e:ia:y c: the r~lease or th~eat of release or (ii} the 

Res?onde~: ~=r~a:ly anc une~uivocally St6t~s an un~illingncss . . . 
to corr.?:Y wit:-. t::e Orcer. In the event t~e party ·under:·akes 

response activi:y, the os: should remein on-site to ensure 

that t~e wo:k is being concuc:ec in acco:cance with the oroer. 

B. P:annec Re~ovals.anc Remedial Actions 

Planned removal situations are those that allow seve~al 

days or weeks to ~xecute the response. Remediel actions, .on 

the other hand, are generally those intended to provide a 

pennanent resoiution to the release and require a longer time 

and more expensive efforts to implement •. 

As in the case of immediate re=ovals, an Order is available 

to compel response me~sures·rcutinely taken durin; planned remova: 

and remedial actions. •Removal activity• includ~s asse~sment 

programs to evaluate the nature of the problem, and removal of 



•. ;a, .. - -------· 
... • - O 0 W r ~ - •II - •I - •I ... 

.... 0. --.. -' 
••a ....... •.:. .-i.-

~- --·-··· ··:J' 

... -. -

.. -~ .: .. - .. ~ .. "··- -··- ---: - __ ,., ... -~ : .. ~... . .. . .. 
~ - - '' '• ... - ·.!Ir .... J 0 ~ ~ g :: ~ :. ,,: I :J - :: -= 

~ ~ : ; :'° = •,,• ~ : !, ':-": -: : ! -"\ 3 ! 9:; e °!9 ;-":::. ~ : ·~· ! : ~ :° $ ·.,; = ;: ! •; • '5 I .. . --

cleanu;>•co1.:!:l :,:: ~:::-ce:e= p;.irsu.,:it tc §l06(a). Cf co::>urse, t~P. 

iss~ance of m~re th~:i one Order may be necessary if the cleanup 

.·: •. ?:cce:.;:es :::: Issua:-:c-: c~ §~C~'al -:i:ce:s. 

res~cns1~le for ta~i:ig res;>o~~e and enfor~e~ent action ur.~e:-

the Act. The euthorit}' t~ i!Sl1e acr.-:irdstn~ivP. crcers ur.de: 

S~06(a) has been ct.le;ated to Cie Administrator cf £?A oy 

EXt!CU~ive. Order Ne. 12316. and redele~ated !ly the Ad!'!linistrat=:-

to th~ Rogiona! Administ:-acors· and the Assistant Ad~inist:ato: 

for Solid Waste and £mer9ency Response CAA-OSWERl. The RAs an~ 

the AA-OSWER must consult with the Associate ·Administrat.cr· fo:-

Legal and Enforcement Counsel CAA•OL-£CI prior "to exerc:isin9 

this authority, and the RAs must obtein advance c:~ne~rrenc:e from 

the AA-CSWE:R. (See Delegations Manual: 14-14.) The AA-OLEC hes 

' 

6/ See Sl0iC23) of CERCLA for de!inition of •remove• or •remova:w, 
and Sl01{24) of CERCLA for definition of •remedy• or •reme~ial 
action•. Those de!initions contain detaile~ exam~les of the 
types of activities that fall ~ithin these cate~ories. 
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~att~ ?r~;ra~s t~~or~6~~n: will d~velcp and issue criteria in 

on a Re;ic!'l t;,· i<e;io:-: !;os~s. Re;ional offices a:-e ex;:-ecte:l to 

ti::;_;s s:~e:~!e, .,;.·!"'.:::: •·:.:1 re~i:. t:-.e:.-: t: i:;~:ie~e an: iss:..1e 

le;ally a~~ te=~~ical!y a~e~uate ad~inistra:ive cr~ers ~ith 

For pla~~ed re~~~a!s and reme~ial actions, Ord~ri ar~ 

the ~e;~~nal Counse!'s of!ice. The dra!t Order is forwarded 

to :ne O!!i:e o! Was:e ?ro;ra~s En!or:eme~t for revie~ an~ c~~-

currence. The Re;icnal Acminis::-ato:-s wi!l usually i~su~ t~e 

Or~~r and provi~e prior notice of the action to the stat~. 

s. I~ediete Removals 

For those Orders which reQuire emerger.cy or quick handling, 

usually i~ response to situations warrantino an imme~iate 

removal, the followin~·approval se~uence will be use~: 

The Regional Administrat~r first must determine whether 

to issue a~ Order based on com~unicetior. ~ith t~e OSC and 

consultation with Re;:onal Counsel. The Re;ion then prepares 

an orde:- wit:"l !ny su;>?:::-t1n; inform~tio!"I e!'lc el~etroni.c:ally 



.. --- ... 

E~::::~-

A;eney ~=!~c; is to o!!c: ~a:ties to v~om £P~ has issue~ a 

the text Cf th~ Or:er itself. <See sa~?le Ord~r. page 4 of 

A. Planr.e: Re~ovals an~.Re~?~ie! Aetior.s 

Ea~h O~de~ will S?ecify a date when the Order becomes 

effective. For actions other than imme~iate re~ovals, the 

eff•etive date shoulC: orcHnarily be twenty ca.lendar days froM 

the day the Order is received ~y the Respondent. Certain Orders, 

such as those re~uiring that long term re~edial actions be taken, 

may warrant a rnore extensive examination of the facts. In such 

cases,· the Order may specify an effective date more than twenty 

days rem~ved to per.nit the Respond~nt an· op:;>ortuni:y to discuss the 

Order with the A;ency beyond that accorded by the proce~ures set 

forth in Su~~art C below. 

-----·-----
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not i: ~ca:~ c::. 
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c: 

C. Ccr.!e:e~:~ r:~:e:~:es 

.... 

for the e!!e:tiv~ ~ate -_ _, 
&:··-

... -
-. . IC' conf~ren:~ p:o~~~~r~s ~e~ 

E?A Re~ionel c!!ice an: will· be pr~~ide~ o~er ~y the Re;ionel 

H~wever, other arran;e~ents may be 

agree~ to fer the sake of convenience to the parties. At the 

conference, EPA sh~ul~ be prepere~ to provide the Res~ondent 

with information swf f icient to explain the basis for the Order 

and to promote constructive discussions. The Respondent will 

have the opportunity to ask questions and present its views 

through !e;el .counsel or tech~ical advisors. The schedule an~ 

agenda for the conference will be left to the discretion of 

the EPA off i:ial lee~in; the cor.ference, as lon; es the Res~ondent 
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ir.~wiries made an~ 

Basec ~~c~ a rev~e• o! tr.e ~ile u~or. whie~ the Creer 

initial!y was bas~~. any ~rcba~ive i~!o~=aticn or ar;u~ent 

prof !ere~ by t~e Res~ondent !ollowin; reee!~t c~ the Or~er, 
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anc tne·rc!cor:1me:idd:ion o! the presiding o!fieia~. th~ iss.L;in; 

o!f ieiel may modi!y or revoke :he Order. Any m~dif ieation to the 

Order must be eom~~nicate~ to the Respondent as part of a copy of 

a _written stateme~t contair.in; the elemer.ts listed in Subpart C 

The original should be kept in the A;ency files alon; 

with tbe evidence supportin; the order, copies o! writ:en 

documents of fere~ in rebuttal by the Respon~ent durin; the 
\ 

conference, and a co~y of ·the teGuest for a conference. 

The issuin~ official may also·stey the e!!ective date o! 

the Order i! t~e ccn!erer.ce process coulc r.o: be eom~leted 
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In the ~ve~: t~e ~ar:J to ~ho~ the Or~er is iss~~~ ~oes 

l'IOt co:r.;!y wi:!", its tenns, the A;enc:,• r.ius: Quick!y r.eci~~ 

~ .... _.:: ... .. -·· .,,::, , 

rei~~~rse~e~: of t~e c~sts expen~e~ pl1.1s sta:u:ory perie!ties 

on tr.e type of res~or'\se action to be taken. O:>vio1.1sly,. if ari 

·e-"'"'e• . , "': .. - - t~ the ha2ar~ at t~e 

s~t~. £?A Wl~l clP.an 1.1~ the site anc attem~t recovery of ccs:s 

anc pe!':a:ties i:"I a s..::>se=iuent recover}' actior.. The sa:"ne. co1,;rs~ 

of ac:ion a;:>~lies to a planne~ removal where the removal a:i!:~ 

must be Quickly un~ertaken anc carinot await the filin; of a 

suit. However, planned removal or remedial responses whic~ 

re~uire an extended period of time to perform, an~ in which 

initiation of action may be ~elay•d for a brief period withcut 

jeoparci~in; hu~ar. health anc the enviror.ment, may allow suf!ieient 

time for th~ f ilin; o! a sui: to enforce the Order, or at !east 

that portion of the Order whicr. calls for the planne~ removal or. 
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as previo~s!y ~resc:ribe~ f~~ a~y other enfor:ement ac:tio~. The 

£nviron~en:al Prceec:tion A;enc:y. ~~ey are not inten~ed to nor 

d~ they cons:it~~e rule-~akin; ~y t~e A;en~y. e~~ mey no~ b~ 

ce~ura!, enforceable a~ la~ or in e~uity, by any ~erson. The 

A~enc:y ir.ay tai(e an·y act ion •!'l ich is at variance with the . 

policies or proce~ures conteined iq this memorandum, or whi~~ 

is n~ in compliance with internal office procedµres that may 

be adopted pursuant to these materials. 

Attacned to this memorandum as Appe~~ices A and B are 

• A sa~rle iet:er to a sta:e providin; noti!ica:ion 
' of the Agency's intent to issue a Sl06 Order: and 

0 A sa:":".;!e Order. 
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t~clcse~ :~r ~~~r i~!o~.a:ic~ s a cc~y Qf a~ or~er 
[stl!::-:;Je~ "D?..:..F":'" !~~ ·~c.:-Wc!:'~S':''!A!.." ';!':!~ -:~e A;el'icy ir.te:"'.~~ 
to !SS~e C:'l ==- !~:~~ ;~a:e: , t~ tne x~z Cc~;a~y, ~U:'t~~~~ 
to Secti::i l-J6Cal c: t:-.e Ccm~~e"\s:.ve C:rw:.:-c~~e~te! ~es;c~::c;, 
Co:r.;::er.sa:1:n, ar:~ ~iatility Act o! 1960, (.;2 USC St506J. ':!;e 
cr~er re;~ires c~::air. ac::~:.:ie~ tc ~~ =~~er. ~= :~e c:~;a~y·s 
s~tc ~~ca~eC a: rl:catio~~ Please re:P.r to :he e~:l~sed 
c=~~ =~ =~• ;:-:;=s~~ ::~e: !=: :~e s;ec:.~:.: a:::.cr:s r~;~:r~~ 
== :~e e:::-.r~~·./ .::-:.: ::ie ti~e w:t~i:i ,_-::~::; s:.:::. a~:~~~.s ~•!S:. 
ee ta~e~. !! ~·=~ ~,'3ve !~:.' c:~~~e~!s c=- ·~·.;es::'::-:s cc~:~::-::.:-:; 
t!":e c::e:-, ;:ease c::r.tac: :~?.,,, c:~::.cia!) at; r~!!::~~. 

Si n-ce :-e :~· 10~:-s, 

Assistant A~~inis::a:~:- f=~ 
Soli~ Waste a~~ £mergency .Res~or.se 
• 

.· [or] 

Regional A~~in!strator 

[or their ~esi;neesJ 

Enclosure 

cc: Hon:cable J. Smith, Governor 

\ 
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) 
) 
) 
) 

Proce~~in; rnder S~c:!e~ l06(e) e! the l 
Co::-;:"e::t?:-:si·1e E·:vi:-:r.":":~::::a.: Res:;::-ense, 
COl":':i'e:-:satio~ anC:: :.iaoil.icy Ac: e: 1960 
(•2 ~s: Se::::~ 9E~6:a)) 

OS£R # 9833.0 

Do eke t N::.. -----

The !:llc~i~; ~r~e:- is issued on t?'lis da:e to (i~se:": ~a~c 
a~c ac:re~s o: :erscr.. fir~ e:- ~er~oreticn, elon~ wit~ :a:~:l:y 
r.a~e er p~·ace c: ~1,;s:.ness i! tne· Res;>oncent is r.ot :he ow~e:-
~r opera:e:-J (•Re$~once~t{s)"), pursuant ~o Sl06(a) c! t~e 
Co!!l;,:rehensive Envi~onmental P.esponse, Compensation and t.ie:>i:i:;.· 
Ac: c: 1960 ·{C~RC:.Ai .~42 U~C 9606(a)), by authority dele;eteC: t: 
the uncersi;~ed :y the Ad~inist~ator o! the United States Envi-
ronmental ~:"Ctec:ion A;ency (t~A). Notice of the issuance o! 
this Order hes heretcfcre ~een ;ive~ to the State. of 

There is an imminent and substantial endan;erment to the · 
public heal:~ and wel!are and the environment ~~e to a (threa: 
of a release)(release) of Cal hazardous scbstance(s) as define~ 
in Sl0l(l4} of CERCLA (42 USC 9601(14)), from the foll~win; 
!oca:ion (the •raci!ity•): 

(insert legal description, if known; 
otherwise, use street or route address) 

~his order directs you to undertake action to protect the publi~ 
and the environment from this endangerment. 

FINDISGS A~"tl CONCLVS!ONS 

l. (.Choose one or m~re of lA through 1£, as a&>propriate un~e:-
the faetcal situation of the case. Do ~ot include headin;s. > 
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lC. !CGenerato:-> - Rt!si)on~ent (~isp:>se~ of) Ca::-ran'ded, c:,• ccn
t::-act or a;:eement, for the di~posal or tr!n~pnrt tor ~is?osa~l 
o! hazarco..;~ su;,~:ar.ces· at the facility ~s det.errn!!"le:S fro!T' 
(S~;.;:-ce-i]. 

2:. :17:a~s~orter1 - Res;::-::e~: c~cse to ~ccept h!za:~=~~ 
s~~St5nces fo: t:a~s;crt ·t~, ar: ~is~c~al !t, t~e Fac!lit~ a~ 
c: : ~ ~ : :-: e: : :- =~ ( s ~..; :- c e ; ; . 

l::. [ ~ :·~~'?:- ?!:--:y ~ { !~s~:-~ :-easo~.s w~:,· c!'C~:-e: ec-: ii:-.: e:-e 
nc::essa:-::· t.o ~ac~!itate t~.e a:a:er.it:"\t o! t!':e hazarc, ; 1 :-e·1e~: t!":e 
!;;:-.:·;.;.:::~ c: :.;e ~a:a::, o: c:!ier-.... :se p·=te:t t"i'? r;.;.::!~ he::v. 
a~: we~!!:-e e~c.1:!" t::e er:·::.r::-:~.e!'l';. ll 

2. (~esc:-i~e t~e n~t~re c! the !ecilit~.) 

3. On o::- a~o:.:t t~• day .o! , 19 , ·an 
~ n!ai'•C:t i~n c: the Fae i l i ty was eond-~-e-t_e_c __ b_y ___ C na;nesJ • 
(!) d~ly authorized re~resentative(sl of !E?A, 
At ~he time of that inspection, the inspectors 
fc!l~w~n; cen~!ticns existir:; at the Facility: 

Sta:e a;e=-.=-.· '. 
obse :-ve~ t~e 

A. A;proxi~ately lCOO ~ru~s of liquid~ se~i-soli~ 
and solid material, which were leaking, witho~t 
covers ~nd in various stages of corrosion, 
n.i~tin; and other deterioration, located d!.reet!~· 
on. the ground. Material leaking from said drums 
was observed runnin; approximately 25 yards 
acros~ the site into Crystal Creek, which adjoins 
the Facility, and which is a tributary of Pristine 
River, a navi;able water. According to records at 
the racility, materials contained in the dru~s 
include: 

(describe hazardous substances) 

e. An area in the Facility (the "Landfill area") 
of ~~proxirnately four C4) ac:-es in size, 
~ithout ve;etation, from which leachate was 
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~~s~rv~d flo•in; e;~r~xi~et~ly forty 140! yer~s 
~~:= C=~~:a: C:~~~. ~e;e~!:~=~ ~a~ ~~~~ k!!l~~ 
,_ ·~- ---- -~ ·~- ·---~-·- ·----~'-- .. -----~-• • • ... • c: - • ~"' w. .. • •.: - c-. .... - • c • n • ._ ..... - •• "':I -.. .., .. c ......... - ~ 

~: :~~ F!:i!i:~, t~e !::!:~!~; h!:?:~:~! ~~~!:!~C~! 
~?~ ~~~~ ~la:~~ i~ =~~ ~~~~~!:! ~:e!: 

At :~e ti~e c~ :~e :~syec:~:~, sa~~les c: :~~ ~=~~~P.~ 
•~s:e, sa~?les of the leachdte from the Landfill a~ea, a~d 
s a::-: p le s o: ( s ::: :. l, s u r fa c e ..., e t e r , c r" 1.: n d •a t e r , a i r , e : c . ) we re 
obtained by the inspector(sl. 

4. A:-i e:-:a!.•1si! cf t~:1! sa:-:;i1es ta':en at t!"le.ti:-:~ c~ thf' i!":s;:>e-:-
tio~ ~:~::~se: ~ne ~=e~~~ce a: t~e Fec~!ity c! :~e !:l:~~~~; 
suosta:ices in the con~entrations set forth: 

(list hliar~ou~ su~~tances and concen:ra:ions 
c:::~!!:~ec by 6:ia:ysi~ - :~en cor.tin~e •!:~ 
foll:::win; s~~tencel 

T~~se s~~stAnc~s are "hazerdo~s su~!tantes" es define~ i~ 
§~0:(j4) o! C!:RCLA, .a:-i~ are si.;!:..;~ct to the ter:":":s a:ic p:o·dsior:s 
Q! tna t Act. 

S. The hazardous su~s~ances descri~ed ~~ove a:e tre3t~d or 
dis;:>osed of at the racility in such man!"er that they Care bein;:· 
Ctr.reatcn to be ) releesed a~~ cise~a~;ed from the Fa:ility ir.to 
the Csoil, groundwater, surface ~ater, air, ete.) and other 
p~rt~ of the en~ironment. 

6. (Describe population or environment at risk and route of 
exposure). Exposure to said hazardous substances ~ay cause 
illness, disease, death or other h~rmful effects tc plent and 
animel life and humans. 

7. The (release) (and/or) (threat of release> of said hazardous 
substances may·present an imminent and substantial endangerm~nt 
to public heelth and welfare and the environment. 

e. In order to protect human health and welfare and the environ
ment, it is necessary that action be takP.n to contain and terminate 
the (release) (and/or) (threat of release) of hazardous substances 
from the Facility into the environment. 

' 
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ia:t, i: :s nere:y urc~~e~ a~c ~1re::eo tnat: 

- . . . 
·~-:e:e a~: :ne en~::on~er.:, 

(lnser: here t~e respor.se actions whien £PA cirec:ts 
tr.e Res;o~cent te t!~e at the sit~. £ach ectivit1, 
~:.e., =-~~~-..:~:-:~:; c: \i:!s~e, e~~st~·~c~ic!'i c~ ~~~::~;, 
:~~e~s. s~:~is!i:~ c~ ;!!~~ !~:- i~s:~lle:i:~ =~ 
~ c- r. ~ ~: :- i !",; ;..· e : : s , e : c . l , a n:: t ~. e c e : e ! ~ :- co~ r: l i a ~ c: e 
wi:~ ea:~ a::ivit~. s~=~l~ be listec separe:e:y. J 

(!~se:-t a s:ate~e~t tc th~ e!!ec:t t~e: o:h~r cr~e:-s 
e:- ec::icn mey ~c:lcw: l 

T~is O:ce: is e!!ee:i~e er. t~e t~en:iet~ c:!ler.~a: c~y 
.foilowir.; recei~t the:eo! by Res~oncent, anc all ti~es fc: 
per!c:-~art~ cf :-es;or:se a·=:i·:ities s~a:! !>e calc:.;la:e~ !!"':~ 
tha: cate. (~cte: Fe: i~~e~iate re~~vel sit~a:icns, thP. 
effective date will be considerably abbreviatec.) 

. Yau may, within ten celencar days a!ter recei~t of t~is 
Order, :e;~es: in writin; a conference with (Off·i:iell to 
discuss this Or:jer and its applicability to yo·u. (Note: For 
im~ediate removal situations, the time fo: re~uesting a hearin~ 
will be a~~reviatec. In additio~. the Respondent should be 
inf onned that r.e er she rnay make an or el request. for a con.-
fe renee, to be followed u~ ~Y written notice within·tw~ to 
three days. ) · 

At any conference held pursuant to your· request, you may 
·appear in person and by attorney or other representatives for 
th9 purpose of presenting any o~jections, defenses or contentions 
which you ~ay have regarding .this Order. If you desire su::h a 
conference, please contact ( name, title, add~ess and telephone 
number of EPA contact) within the time set forth aoove for 
re~uesti~; a conference. 

\ 
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FROM: 

70: 

PURPOSE 

U~t7E~ Sit.TES EN\'IR:>...,.'v1E"'ITAL ?ROTEC"':"IO~ .:.:;~'.C" 

WAS~l~GTON CC 20•6~ 

~ 26 ISCA 

OS~ 11 9834.0 

Di:e::o:s, Was:e ~a~age~ent Division, Re;:~~s :, v 
Oi:ecto:, Office of Eme:gency ' Reme~ial Res~o~se, Re;i=~ I: 
Director, Haza:cous Waste Management Division, Re;ion ::I 
Directo:s, Air ' Was~e Management Division, 
Re;io~s IV, VI, v:1, VI!I 

Di.rector, !oxics ' Was:e Management Division, Re;ion IX 
Di:eetor, ~lr & Waste Division, Re;ion x 
Re;lonal Co~~sels - Re~ions ·r - X 

T~is me~oran:u~ states t~e policy of E?A for res~on:~n; t~ 
re~ues:s un~er the Freedo~ of Informa:ion Act !FO:Al fo~ the 
names of potentially responsit>le .parties (PRPsl at CERCL.A sites. 

l ! . SnCKGROt.J~::> 

On March 30, 1983, EPA issued guidance on releasinq the 
identities·of potentially responsible parties under CERCLA. 

·· --~his QUl~ance provided for case-by-case review and discretionary 
disclosure of the identities of PRPs in certain limited circu~
stances. In general, before the March 30 guidance, EPA did not 
r!lease the names of PRPs in response to FOIA requests. 

On June 28, 1983, the Federal District Court for the 
District of Columbia decided in Cohen v. EPA that EPA had not 
met its burden of es~ablishin; that d1sclos1n~ the identities 
of PRPs would hann the A;ency's enforcement efforts. The case 
involved EPA's decision to withhold the identi~ies of potentially 
responsible parties as provided by FOIA exem~tions under S 
U.S.C. SSS52(~)7(Al, 7(C), and S. 

The court c;ranted the p_laintiff' s motion for si.:m.~ary 
judgment on f indinc; that: 



-'--
~-p Exe~;:::~~·~. ~::::e let:ers ar~ :~ves::;a::ry 

recor~s ccm~iled for law enf~r:eme~: ?~r?oses, b~: E?A d:c n:: 
esta::is!': t:!"".!": C:sc:~s~~e ~: '::"':e :::t:.:~ :~:t;e!"S · .. :~~:.: ~.a~. ~~e 
•nvesci:;a:::;:i; 

3. for Exe~~::on 5 -- n::ice letters are n--~ -pec·ec'c·~ a· - I"· ... ___ r, .. 
co::..:~ents. 

! I I • P0 i'..I C ':' 

As a res~l: c~ tne C:~e~ de::sic~ and the ~t~:~is:ra:~r's 
poli:y of conc~ctin:; b~s:ness in a mor~ O?en 3:mcsp~ere, a~: 
in l~;~: =~ t~e :es::..:::e te~a~~s in~o!ve~ in =asc-~;-~~se 
r?~~e~ =~ t~e na~es cf n::::e letter rec:?i~~:s, c~e ~~==~ 3~. 
i;aJ, ;~::!~:e ~as ~ee~ reeva:~ate~. 7~e ne~ ;~:~ar:~ :~ se: 
f:rc:-: :;~:'J•. 

I~ r•s~=nse :: a F:!~ re~u~st, EPA will release t~e 
rJ~es :~ ~R?s ~~=~ave re:a~ve~ n~:ica letters a~~~: e c~;:~; s~:e. 

2. ~~ ex:e~:~=~ tc t~e ~=!~:y cf ~is:los:~; t~e ~a~~s :! 
???s ~~' re:e:~e~ ~o:i:e le::ers may ~e made ~nl1 ~hen E?~ 
ce:e=-::-.es ::-.a: liis:.:os;..:e cf a j:jar:1cular name •:ll ca~s<? s..::i... 
inter~e:e~:e.~::~ an o~;oi~:; en!~r:e~ent proc~ed1~3 t~3t 
d~s:rec1c~a:; ~is::osure is cluarl; un .... arrant~j. I~ ~?~ ce::~es 
co w1t~~=l~ :~e na~e c! a ~~? w~o re:e1v~d a noti:e l~::er, ~?; 
must ~;.;~~=rt :he conc!usicn t~at di3::osure will caus~ s~~s:a~:1a: 
l;.:r'.'.'. :: ::-,.;: :.:: .... e:-.!:::e:-:er.: ~r:>:ee~::'i.; in .,·r1:.:~; •::.-: c::::-.:;.;::e~:e 

~y t~e ~c;:=~a: Cou~sel. The ...,~1c:en do:u~ent3:1on ~a; r.o:. 
co~sis: of ~enera: state~ents: it must include the ~ar:.1:;.Jlar 
facts relat:n.; to t~e s~ecif 1c PRP and site that l~j to t~e 
concl;Js:=n to ...,i:~~ol~. 

3. The na~es cf parties who have not yet received ·notice . 
letters ma~ be prececision3l and therefore exem~t fro~ disclosure 
under ::xempt ion. 5 o! the f'OIA. These names also may be exe:n~t as 
i~vestigatory records under Exem~tion i(A). However, in its 
discretion EPA ~ay release this material. 

4. Although EP~ usually will release the names of PR~s 
only ~n response to f'OIA requests, the A~ency may elect to 
release the information on its own ini'tiative in appropriate 
ci rc1.;!T'.star.::es. 

5. Oisclos~re of the names of PRPs and the names of sites 
does not constitute a waiver of EPA's ri;ht to withhold other 
information cevelc~ed for an enforcement action that EPA determines 
is exem~t frc~ disclosure. Eve~ if inforrnati~n is exe~pt from 
dis:l~s:..::e ~n~er Exe~~:ion ~. 5, or 7 of FOIA, EPA has discretic~ 
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to release the i!"lfo::-:natiO'."\; ho·,.,e'J'?:', E?.=-. :":'lav exe::-:ise i:s c:s::-etior. 
to release the in:o~.a:~on or.:y a::e:- the a~~=-o~:-ia::.e Re;iona: Counse: 
revie""s the in:or-:na::.ion to e!':s·.J:-e tha: c;.s:~::s..;:-e ""ill not inte:-::e:-e 
wi:h an enforcement action. 

IV. PROCEJCRES 7J I~?~E~ES: ?OLICY 

E?A Head;~a:-:e:-s or a Regional Of:i:e should fcllo"" t~e 
~:-ocec~:-e below t~ reS?Or.~ to a FO:A request for the names o: 
Fr<.?s ~= ~~:-.€: ir.f~:7..a::: .... a:·~~: a :~:::c:...; si:c. 

l. Quali:y assu:e the list of ?RPs re;ula:-ly and pa::icula:-li 
b~:ore senc;.n; notice lette:s to PRPs fo• a site. Perfo:in an 
in de?th Guali:y assu:ance o: ?R? lists eve:y 6 months. Hea:;~a::-:e:s 
w:ll hole Re;i~nal 0::1ces a::=uncaole f?:- inaje~.Jate GJal:.:i 
ass~:-ar.:e c~ ?R? :n:or~a:1:~. 

2. !::-~"'.".ec:ace~y n:ti:f :-:ea::;..:a:-:ers ._.h~'."te·.•e:- a Re;:.o~.:: 

0:~1:e ce::~es, in a::or~ance w1::.~ t'."\e ;..:1dance :~ ::e~ !!~.: 

a~c~e. tna: disclosin; the r.a~e o: a ?R? will ca~se ~~~~:an::J: 
ha~ to ar. enfo:ce=ner.: eUo::-:. ~e::1onal of:ices 3:sc s~.o·..;l:! 
noti:y Head~uarters i: "":t'."\hold:n;·a na~~ 15 no lonJe::- re~u:~e:!. 

3. :: acditio'.ial in:o~a:1on is· :-e~;.i:?~::.~·.~ aoou: a ?R? r:: 
a s:.:e, cor.s..;l: ·•it:-i the Re;:.onal Co·Jnscd :-,r a deci,;1on or. 
whctne: disclosure will inte:te:e ~it~ ~nf~r=~~~nt at t~e s1:~. 

4. s~~~it the list of na~es, ~=- ~anes !nc in:~r~atio~. :o 
the reGu~ste: with a brief ex?:ana:ion of no~ E?; ~e:in~s ?R? 
f~- ·~~=-?=ses o: sen~~~~ ~=:::~ lc::ers. 

:his list re?resents EPA's ~:eliminary findin;s on 
t~e identities of potentially ::-es?onsi~le parties. 
EPA makes no assertions that ?arties on this 1ist 
are liaole for any hazard or coritamination at any 
CERCL~ site.· 

6. Use the term ".potentially responsi~le party" in 
responses to FOIA reques:s if none of the parties named in a 
notice letter has been found liable by a cou::-t. 

V. FIRST RESPONSE TO FOIA REQUESTS 

Ten working days after the date of this policy, Headquarters 
will respond to the current backlog of requ~sts for all PRP names 
with the quality assured list. 

Any Regional Off ice that intends to withhold any PRP names, 
as p:~videc by Ite~ III.~ above, ~ust have cornpletec the re,ui=e= 
documentation and notified Headq~arters before the FOIA response 
date. If you have any ~~estions about this policy, contact 
Susan Cary Watkins (FTS 3S2-2032l. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASMINGTON, C.C:. l0•60 
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0•• 1Ct O• 
I01.1CI lllASTI A"CI IMl•Gl .. C• •ll"!=>"ll 

SUBJECT~~~~-A~ministrative 

FROM: ~~Th~~ 

Orders for Immediate Removal 

Assistant Administrator 

TO: Regional Administrators, Regions I-X 
Air ' Waste Manaoement Division Directors 
Regions III, IV, VI, VII, VIII, X 
Waste Management Division Directors, Regions J, v 
Director, Off ice of Emergency and Remedial Response, Re~;on II 
Toxics and Waste Management Division Director, Re;ion IX; 
Environmental Services Division Directors, Regions I - x 
Re;ional Counsel, Regions I - X 

This memorandum sets forth g~idance on issuing Administrative 
Orders for immediate removal actions under CERCI.A. This guidance 
should be.used in conjunction with the_.recently issued Cuidance 
Memorandum on use and Issuance of Administrative Orders under 
Section l06(a) of CERC~A dated September 8, 1983. 

Since becomin; the Assistant Administrator, OSWER, I have 
souc;ih.t to implement a •balanced• CERCLA proc;iram which uses both 
the administrative and civil judicial enforcement provisions of 
th• Act--as well as the Fund--to secure clean up of hazardous 
waste sites. On~ of my primary enforcement goal~ is to increase 
the use of Administrative Orders for immediate removals. Orders 
are particularly useful in immediate removal situations, since 
they can be issued quickly, can require discrete ae;ments of ~o:~ 
(e.g., surface cleanup> and carry the threat of additional damages 
and penalties in the eyent of non-compliance. 

We estimate th1t Administrative Orders may be appropriate for 
a significant percentage· of immediate removal situations. Increasej 
r~sources will ·be provided to the Regions, and I expect the Regions 
to devote reaources to accompliahing thia goal of increaaed 
Administrative Orders for ·removals. 

In addition, the Regions must develop a aatiafaetory 
organizational structure if the Administrative Order program is to 
aueeeed. The organization of enforcement peraonnel varies amonc;i 
the Regions. The·majority of the Regions keep their •remedial• 
and •removal• personnel in different divisions. Since CERCLA 
enforcement has (until now) concentrated heavily on remedial 
sites, most regional technical enforcement personnel have been 
assigned to the remedial response units (generally,· the Air and 



~ I 9833.1 

-2-

Hazardous Material Divisions). Personnel responsible for i1D1Dediate 
and planned removals have usually been assigned to th• Environmental 
Services Division vhieh, as a general rule, has not been ·a11igned 
enforcement personnel. 

Obviously, the ability of ~ Region to implement this nev 
policy reQuires both close coordination amon; the immediate 
response staff and their colleagues in the technical enforcement 
and regional counsel off ices and an organizational structure 
capable of developing and issuing Quality orders. Regions that 
do not currently dedicate technical enforcement staff to their 
immediate removal program should assure that appropriate personne~ 
are in place in the technical enforcement office to implement t~1s 
policy and to handle the workload. 

I. BAC~G~OUN~ 

CERCLA identifies two types of response actions for vhich the 
Fund can be use~: removal actions and remedial actions. The 
National Contingency Plan (NCP) further refines the former category 
into •immediate• and •planned• re~~vals and describes the process 
and procedures for proceeding vitn ~hese forms of .respo~se. (See 
Federat Register 31180: July 16, 1982). Please refer to the attacbed 
appendix for an outline of the relevant CERCLA and NCP provisions 
regarding removal activity, Administrative Orders and enforceme~t. 

Because of the large number of sites vhich pose a health hazar·~. 
the Off ice of Emergency and Remedial Response COERR) defines the 
category of immediate removals according to the immediacy and · 
severity of the hazard to the public health or environment. These 
categories establish a guide for the purpose of assessing.the 
length of time within vhich the Agency must respond to the event. 
Agency response to. situations which require immediate ~e1ponse. 
(e.g., threats of fire, explosion or spills) normally takes place 
in a matter of hours or one or two days at the most: Agency response 
to other situations (e.g., rusting barrels that have not yet 
begun to leak, holding pond1 that may overflov vith the advent of 
the rainy season) normally takes place during a period which may 
range from a week to a month. 

Thi• guidance i1 most applicable to the latter aituation: i.e., 
the Regions •hould consider i11uin9 Administrative Order• in situations 
when there is at least one week between the time the On-Scene 
coordinator cost) determines that an immediate removai 1a warranted 
and the time that actual on-11te r~sponae must begin. 

Administrative orders are a useful enforcement tool in these 
types of immediate removals situations, for the follovino reasons~ 
First, they encourage private party response, particularly since it 
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i1 OSWE:R policy to meet, if at all possible, with reaponaible parties 
after the Order is issued if a meeting is requested. The re1ults 
of an OwPE analysis of 49 completed immediate removals indicate 
that the.elapsed time between the request for funds and the atart 
of site response range~ from eight days to more than three weeks 
for 24 of the sites. This clearly indicates that there is time to 
issue Administrative Orders in appropriate situations, and the 
process described in this memorandum can be implemented in as 
little time as a week, if necessary. Second, removals require 
discrete units of work (e.g., barrel or contaminated aoil removal> 
which mak~s responsible party compliance and Agency compliance 
monitoring easier. Third, the costs of inimediate removals are 
generally moderate; this increases the probability of private 
party compliance. 

In the event of non-compliance with an Administrative Order, 
the Agency i·s prepared to quickly initiate a Fund-finance~ response 
and seek fines/treble damages from the responsible parties. Since 
the treble damages will be based on the Fund dollars expended, these 
situations are particularly amenable to establishing treble damage 
claims, which the Agency will seek to recover in its Sl07 
cost recovery actions. (The ave;age obligat~on for 110 prior 
i_mmedi ate removals undertaken by the Agency was approximately 
5275,000). ·Issuance of Administrative Orders for these situations 
also may improve the eQuitable position of the Agency in aubsequent 
cost recovery cases. 

I I •. CRITERIA FOR ISSUING ADMINISTRATIVE ORDERS 

F{rst, of course, the Agency must meet the legal threshold 
that an imminent and subseantial endangerment to public health or the 
environment may exist.l Information which can be used and evaluated 
by the OSC or his supervisor to make this determinatio~ include: 

l. Notification in accordance with CERCLA SlOl (a), (bl or (c) 
2. 1nvestigation1 by govern~ent authorities conducted 

purauant to CERCLA Sl04 (el or other atatutory authority. 

lTfie Agency must be able to properly document and justify both its 
aaaertion that an immediate and aignificant ri•k of harm to human 
life or health or to the environment exist• and its choice of the 
ultimate reaponae action at a aite in order to be able to oppose a 
challenge to the Order and to aucceaafully litigate any aubaequent 
coat recovery action. AdeQuate documentation conai1ta of photographs, 
samples, monitoring or other documented lite analy1i1. The Agen~y 
should follow chain of custody procedures to maintain the integtlty 
of samples taken at the site. Please refer to the Colt Recovery 
Guidance, issued August 26, _1983 for nlore detailed guidance. The 
Reviaed Superfund Removal Guidance to be iaaued in late February 
1984 vill also provide additional guidance on immediate removal 
assessments. 



-4-

3. Notification of • release by a federal or atate permit 
holder ~hen required by the permit. 

4. Inventory efforts or random/incidental observation by 
government agencies or the public. 

If the facts reach the le;al thresholds of CERCLA 5106, 
several policy criteria for deciding whether to issue an Order 
for en immediate removal should be considered. The first of 
these is the amount of time available before site response must 
begin. This determination will usually be made by the osc. An 
Order may be appropriate if there i& a minimum of one week available 
for issuing the Order and meeting vith the recipients (see 
further below) between the time of t'he decision to seek funds 
for the ilMlediate removal and the initiation of on-site response. 
(Of course if an order can be issued· in less than a week t~e 
Re;ions are not boun~ by the •one week minimum•. However, the 
Re;ions should always attempt to have 48 - 72 hours available 
for the recipients to request and conduct a conference.) 

A second policy criterion is the number of potential reci
pients of the Order and their financial viability. There shoul~ 
be a •manageable• number of responsible parties and they should 
be collectively capable of undertaking.site response. The Regions 
will use their best jud;ement to decide what constitutes a 
•manageable• number of re5ponsible parties and assess the capability 
of the parties to undertake the response for any individual 
immediate removal situation. (For a more lengthy discussion of 
criteria to consider when issuing an Administrative Order, please 
ref~r to the Administrative Order guidance.) When there is a 
large· number of potentially responsible parties, Order~ need not 
be issued to all of the parties. In this type of situation the 
Region should issue the Orders only to those parties most likely 
to comply. The Region, however, is ~ot precluded from issuing 
Orders to all the parties if it so desires. 

. These crlteria are to be used as general guidelines for deter-
mining whether an Administrative Order ahould be iaaued for an 
immediate removal. The varying factual circumstances presented 
in any potential removal action mandate that each Region conduct 
this necessary factual analysis to decide the appropriateness of 
an Order. 

III. PROCESS FOR ISSUING AOMINISTlt.ATIVE ORDERS 

The timely development and iasuance of Adminiatrative orders 
for imtnediate removals will require effective coordination among 
the OSC, technical enforcement peraonnel and the legal counsel 
in both the Regions and Headquarter•. OSWER will not dictate how 
the Regions must organize or adjust peraonnel in order to 
accomplish this task, but it will expect the Regions to_h~ve a . 
system in place which ia capable of implementing an ad_a11n1stratlve 
order program for immediate removals. 
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The procedures for developing and issuing orders follow: 

The decision by the OSC or his auperior to requeat funds for 
•n immediate removal also triggers the process for deciding vhether 
to 1aaue.an Administrative Order. 

The OSC will inform the technical enforcement branch (or other 
appropriate enforcement personnel if no separate branch exists) 
and the Regional Counsel that a request for a Fund-financed imniedi
ate removal is being developed. Appropriate personnel in OERR and 
OWPE ahould also be inform~d of this action. While the osc and his 
staff prepare the 10-point document,2 technical enforcement personnel 
and the Regional Counsel should begin to identify responsible 
parties and assess their financial ability to conduct site cleanup. 

The OSC or the Regional Counsel will attempt to orally contact 
(with written follow-up) potentially responsible parties in order 
to secure private-party response in lieu of the Fund. While previous 
Agency policy was to proceed with Fund-financed response if the 
responsible parties refused to act, the Agency vill now issue 
administrative orders in appropriate circumstances before initiating 
Fund aetion, so long as the site does not pose •n unreasonable 
zisk of harm to the public health, velfare or the environment. 

Regardless of whether a responsible party agrees oi not to 
undertake the removal,. development of the 10-point document should 
proceed as usual. However, the osc and technical enforcement staff 
(in consultation with the Regional Counsel) shall apply the criteria 
outlined in Part A (above) t~ recommend to the Regional Administrator 
whether to issue an Administrative Order. The decision to issue 
the order rests with the Regional Administrator, subject to the 
curtent delegations. 

If the Regional Administrator decides to i•sue a~ Admini~tra-
tive Order, the Order will be drafted by technical enforcement · 
personnel "with the advice of the Regional Counsel. The technical 
information contained in the 10-point document will normally 
provide the basis for the Order'• •rinding• of Fact• while the 
Agency's intended response actions vill •erve as the remedy the 
~ecipient i• required to implement. 

2Requeata for less than S2SO,OOO can be approveC Dy the Regional 
Adminiatrator vhile reQuests for more than $2SO,OOO require the 
approval of OERR. (It is anticipated that within the aonth, t~e 
Regional Administrators will be delegated the authority to obligate 
up to Sl million for removal actions.) The ten point docum~nt 
itself must justify it& cost estimates and be consistent w1~h the 
NCP. With the issuance of the Reviaed Superfund Removal Gu1dance, 
the 10 point document will beeome an Action Memorandum. 
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Since Administrative Orders will normally be iasued in situa
tions in which site response is not reQuired for at leaat one 
week, OSWER policy is to provide recipients when possible an 
opportunity to meet with Agency personnel to discuaa the terms of 
the Order and the means for compl-iance. ·Therefore, the Order 
ahould include the following provisions:l 

l. A statement of the imminent and substantial danger 
pursuant to 5106 of CERCLA and the risk of harm under 
$300.65 of the NCP. 

2. A statement of the au~hority of the issuing official 
(normally the Regional Administrator) to issue the 
Order and why the recipient is liable under Sl07. 

3. The steps the recipient must take to comply with the 
order, (following the provisions of the 
ten-point document in order to be as specific as 

.Possible). 
4. A mandatory timetable for performing and completing 

the res~onse. (The timetable should include at least 
one short term interim deadline so the Agency will have 
the ability if necessary, to demonstrate non-com~liance 
before the ~roject completion date.) 

S •. A provision informing the recipient that his duty to obey 
the ter~s of the ordei takes.effect 72 hours •ftet he 
receives the order. 

6. A provision informing the recipient that he may ora:ly 
contact the Agency to reQuest a conference on the 
Order. The recipient must follow up his oral reQuest 
in writing. · 

7. A provision specifying a date certain by which responses 
(either oral or written) to the Order must be receive~. 

e. A provision which states that EPA reserves the right 
to undertake the action if emergency circumstances 
dictate such action ·and that such action in no way 
relieves the parties of responsibility for the ~osts 
of such actions. 

9. A proviaion which require•: proper chain of custody 
procedures to be followed for any teating and aamplin;, 
adequate recordkeeping of activities (ao records may be 
used as evidence in any future enforcement caae), 
cooperation from em~loyees of any contractor vho en;a;es 
in site activity, and availability of auch employees 
to the u.s. in preparation and trial of a aubse;uent 
enforcement caae. 

3Refer to the general Adm1n1strat1ve order Guidance for examp:es 
of model orders and conference procedures. 
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Under 1 aeparate delegations memorandum to the Regions, the 
concurrence requirement will be waived for all Administrative 
Orders for i111medi1te removals with obligations of s1,ooo,ooo or 
less. Within two weeks of issuance of the Order, the Regions are 
to.aend a copy of the final Order to OWPE. · 

As a· matter of policy, in order to increase the likelihood of 
compliance, the Agency encoura;es the convening of a conference 
vith the recipients of an Administrative Order. Since 
Administrative Orders will generally be iasued for immediate removal 
situations which do not require response in less than one week, 
the Agency will normally attempt to hold 1 meeting with the recipient, 
if requested by the recipient. The conference ahould be 
convened on an expedited basis (e.g., vithi~ 72 hours after the 
Order is issued) if the recipient orally requests the conference. 
However, the Agency retains the right to •waive• a conference 
if immediate response is warranted because of deteriorating conditions 
at the site. The Regional Administrator shall have the authority 
to decide whether to eliminate the conference prior to or followin; 
the issuance .of the Administrative Order. If the Regional Administrato: 
waives the opportunity for a personal conference, a regional 
representative, must at least give the parties 1n opportunity to 
be heard by telephone before the effective d1te of the Order. In 
.·;eneral, conferences concernin; removal actions should be used 'to 
clarify the requirements of the Order rather thfn as an oppo_rtunity 
~o negotiate the req~irements. 

The Agency must create a good administrative record of its 
meetings with the recipient of an Order for either enforcement of 
the Order or cost recovery after a Fund-financed cleanup. The 
Agency participants should ~repare a written summary of the 
conference containing: 

1. The date and participants. 
2. A summary of the significant issues raised and arguments/ 

data used by the recipient to contest the Order. 
J. The result of the conference (e.g. agreements reached 

with the recipient, indication from the recipient of 
an unwill~ngness to comply vith the Order) .· 

The presiding offi~ial, (designated by the Regional 
Adminiatrator> must als~ prepare a atatement which addresses any 
aignificant arguments raiaed by the recipient and recommends vhether 
any modifications to the Order are varranted. (See the September 
8, 1983 Adminiatrative Order Guidance for a complete discua1ion of 
the procedures and •ground rules• for conducting the conference 
and the time frames for holding them.) 
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If the recipient agrees to undertake the atipulated res?onse 
measures, the aQreement may be in the form of a Consent Order. The 
OSC will monitor compliance with the Order and recoaamend additional 
enforcement action if the terms of the Consent Order are breache~. 
I~ the recipient does not agree to undertake the meaaure• contained 
in the Order, the Agency will generally not refer a case to the 
Department of Justice to force compliance because of the time 
constraints presented by the emergency. Rather, the Fund will be 
used for site response and the reeipient<sl will be sued for cost 
recovery--includin; punitive dama;es in appropriate cases. 

IV. USE OF THE FUNO WHILE THE ADMINISTRATIVE ORDER IS BEING ISSVEJ 

Normally, once an Order has been deemed appropriate for an 
immediate removal situation, the CERCLA Fund shall not be. use~ to 
undertake a federally-funded immediate removal duririg-'the time 
period in which the Agen:y develops the Order, issues it to the 
res?onsiole party, and conducts the conference. 

However, if site conditions deteriorate-- presenting a corre
sponding increase in the threat that the site presents-- the Fund can 
be used for response while the Administrative Order process continues. 
In such instances, the Re;ional Administrator can approve the use 
of Funds below S2SOK and request the Assistant Administrator, ·oswtR, 
to release funds if the response work will be greater than S2SOK.4 
The·Administrative Order process should continue since the parties 
may undertake site response at the .next convenient break in activity. 

Thus, if there are deterioratinQ FOnditions at the. site, the 
osc .sh~uld continue all steps necessary for undertaking a rund-
f i nanced response while the Order is beinQ developed. The 10-point 
document should be prepared and receive the concurrence o~ all 
officials up throuQh the Regional Administrator or the Oiceetor, 
OERR. 

However, no actual obligation of Funds for site response will 
normally occur until after the Order has been issued and the con
ference has been held. Since the Order will only be issued in 
situations where an immediate response can be delayed, there will 
normally be time to see the Administrative Order process through 
to conclusion. The conference must be held within the time period 
apecified in the Order (which will correspond to the time the 
Agency has before the reaponae activity needs to begin). Since 

41£ deter1orat1ng cond1t1ons requ1~e the Fund to reapond wh1ie . 
the Order is still being iasued, OSWER aasumes that the Fund w1ll 
take all response actions necessary at the site (e.g., remove all 
barrels, not merely those that may be about to leak). 
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the timing of the obligation will vary •ccording to th• ••timated 
time needed to mobilize equipment and personnel, the -OSC ahould 
work clo1ely with the technical enforcement and Regional Counsel 
ataff during the drafting of the Order to assure that the time 
period established for iasuing the Order ii aynchroni1ed with the 
ti•e requirements for 1ite re1pon1e. 

If the conference does not result in private party response--or 
if changing conditions at the site require accelerated response--the 
Fund-financed immediate removal vill take place. If Fund-financed 
•etivity does begin, the Order may be written to require th-. potentially 
responsible parties to undertake aite activity at the next convenient 
bre•k point in activity. If the parties •till fail to undertake 
the site response activity, enforcement efforts will emphasize cost 
recovery with the additional imposition of tines/penalties as 
appropriate. 

V. COST RECOVERY 

The Agency will normally not initiate a civil action in the 
event of non-compliance with an Order but in1tead will 1eek to 
recover costs and dama;es after a Fund-financed response. Therefore, 
while enforcement personnel are carrying out the Administrative 
Order process, they should also be awate of the iequirements for a 
successful cost ~ecoveJy action. They must be able to document 
the following factors (some of which are the same ones necessary 
for the issuance of the Administrative Order itself). 

l. The need for the immediate removal (evidence of an imminent 
and substantial endanQerment or threat of endanQerment 
to public health, welfa~e or the. environment) 

2. Liability of the responsible parties (evidence to support 
the contention that the parties meet the liability standard 
of 5107) . 

3. Proof that the Fund-financed response activity was •not 
i~consistent• with the requirement& of the NCP. 

4. Documentation of all eligible costs for aite-apecific Fund 
expenditures. 

Enforcement personnel must aaaure aufficient documentation of 
th••• factor• from the period in -which the 10-point document i• 
developed and Funds are obligated through the actual clean up of 
th• ait•. Th••• cost recovery requirement• muat be ••t regardless 
of whether there will be a simple cost recovery •ction (if no 
Adminiatrative Order ia iaaued) or an action for reaponae coat• plus 
damage• (if the Order ia not complied with). The Agency auat 
aaaure that evidence ia preaerved for any aubaequent enforcement 
action. Proper chain of cu1tody procedures must be uaed for any 
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aampling or testing, and adequate records of site activity must be 
kept. Employees of any contractor used for site activity must 
cooperate vith and be made available to the u.s. in preparation 
•nd trial of any subsequent enforcement action. ·znforceaent, 
pr09ram and legal off ices should work together throughout. the 
ca1e development. 

VI. FOLLO~-UP 

This guidance represents a substantial departure from prior 
practice, and I expect that it will take aome time to implement. 
For these reasons, I vill be reviewing all immediate removals 
referred to Headquarters for compliance vith this guidance. In 
addition, for immediate removals under 5250,000, I will as~ the 
Oireetors, OWPE and OERR to review the compliance with this guida~ce 
quarterly, and to advise me accordin;ly. 

Appendix 

ce: Gene Lucero, OWPE 
William He~~~an, OtRR 
Kirk Sniff, 0£CM 
Dan Berry, OGC 

... ···· 
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APPENDIX 

Authority/ReQuirements/Enforcement of Administrative Orders 
for Removal Aetions under CERCI..A 

Onder Sl06(a) of CERCLA: 

If, EPA, aeting on behalf of the Presidents 

determines that there may be an imminent and substantial 
endangerment to the public health or welfare or the 
environment because of 

an aetual or threatened release of a hazardous aubatance 
from a facility 

may, after notice to the affected state, 

issue such orde~s as may be neeessary to proteet 
putlic healtn an~ welfare and the environment. 

Under S'l 06 ( b) of CERCI.A: 

EPA may take aetion in the appropriate u.s. district 
court, against any person who ~illfully violates or 
fails or refuses to comply with any Order issued under 
Sl06(a), to ~nforce such order and 

may fine such person not more than SS,000 for each day 
such violations occur or such failure to comply continues. 

Under Sl07(c)(3) of CERCLA: 

Any person who is liable for a release or threat of r~lease· 
of a hazardous substance that: 

fails without sufficient cause to properly provide 
removal action upon order of the President pursuant to 
5106 

may be liable to the United States for punitive damages in 
an amount at least equal to and not more than three times, 
the amount of any costs incurred by the Fund as a result 
of auch failure to take proper action. 

Civil action may be commenced against any aueh person to 
recover the punitive damages. These punitive damages shall 
be in addition to any coats recovered from auch person 
pursuant to Sl12(c). 

Any monies received in punitive damages shalL be deposited 
in the Fund. 
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APPtNOIX PAGE 2 

National Contingency Plan Requirements for Immediate Removals 

Under Sl00.65 of the NCP: 

Iamediate Removal action is appropriate when the lead agency 
determines that: 

·the initiation of the removal action will prevent or 
mitigate immediate and significant risk of harm to 
human life or health or to the environment from such 
situations as: 

1. Human, animal,· or food chain exposure to 
acutely toxic substances 

2. Contamination of drinking water supply 

3. Fire anc/o~ ex~losion 

4. Si~ilarly acute situations 

Imnre:iate removal action may inc]ude but are not limited to: 

.· 

1. Collect int;· anc analyzin9 samples to deterTT1ine 
the source and dispersion of the hazardous 
substance 

2. Providin; alternative water supplies 

3. Installing security fencing or other me~sures 
to lirr.i t access 

4. Controlling the source of the release 

5. Measuring and sam~ling 

6. Movin; hazardous substances off-site for storage, 
destruction, treatment or disposal 

7. Placing physica·l barriers to det.er the spread 
of the release 

8. Controlling the water diacharge from an upstream 
impoundment 

9. Recommending to the appropriate authorities 
the evacuation of threatened individuals 

10. Using chemicals and· other materials in accordance 
vith Supart H to restrain the spread of the 
substance and mitigate its effects 

11. Executin; damage control or salvage operations 
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FR.OM: Courtney H. Price '-.:'41 1 ~ {)-.,, ~-· 
A11i1tant Ad=ini1tracor £;;'Enforcement 

and Compliance Monitoring 

TO: Regional Ad:ini1tracor1, I-X 
Reg~onal Counsels, I-X 
Lee H. Thomas, A11i1tanc-Admini1trator for 

Solid Waste and Emer1ency·Re1pon1e 

The attached guidance has been developed to a11i1t the 
Regions in developin& CER.CL.A enforcement actions against bankrupt 
parties. The guidance 11 intended to encourage ag1re111ve 
enforcement against insolvent parti•• and insure national 
con1i1t1ncy in current and future bankruptcy ca111 brought .bY 
the A&ency. 

The guidance provides: 1) an overview and •ummary of the, 
Bankruptcy Reform Act and exiacin& bankruptcy ca•.• law; 2) a 
di1cu11ion of enforcement theori•• available to the Aa•ncy to 
pur1ue in1olvent parti•• under C~CLA; and 3) references to 
current banknaptc7 pleadin11 and appeala.filed by the Aa•ncy. 

Paa•• 24 and 25 of th• attached auidan.ce de1crib• referral· 
procedure• for a proof of cl&i• 1~ bankruptcy •. A bankruptcy 
referral vill ordinarily be proce11ed in tb• 1aae vay a1 other 
ba1ardou1 va1te referral1. 1 However, eapedit•dw.K•adqiuarter1 and 
DOJ concurrence and abbreviated referral pack&&•• ••Y be nece1-
1ary and ac~eptable if required to •••t deadline• ln ~anknapt'Y · 
ca•••· 

If JOU or your lt&ff have any further q\Mltiona reaardin&. 
CtRC1.A enforcement a1ain1t bankru~t partie1, pl•••• contact 
lirk Sniff ac CFTS) 382-3050 or Heidi Hu1ne1.at CFTS) l82·J109. 

Attachment 
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I. I~TROOUCTIOS 

a. ~~~~-and Duration of the Problem 

The U.S. E.P.A. ii charaed vith the duty of managing and 

replenishing the limited Superfund to the areatest extent p.o11~ble. 

While our enforcement activities under the Comprehen1ive Environ

mental Re1pon1e, Compenaation, and Liability Act (CERCL.A) will 

aenerally be directed again1t aolvent partie1, there have bee~ 

and wil~ continue co be times when a re1pon1ible party declares 

bankru~tcy. 

This me~orandwri aets forth enforcement options ior dealin& 

with bankrupt partie1. It includes &uidance on when to proceed 

•••inst bankrupt parti••· It alao di1cu11es the theories and 

proc1dur11 for r1cov1rin1 cleanup co1t1 from bankrupt parties 

under both federal bankruptcy law and common law theories ot 

recovery. Finally, it 11 intended to 1erve a1 a bankruptcy infor-
. . 

mation clearin1hou1e, li1tin1 aateriala available from OECM-Was~ 

on bankruptcy and related 1ubJect1. 

In Ch• lona nan, Cb• requir .. ent• of tbe l11ourc• Con1ervation 

and lecovery Act (ICl.A), particularly tb• clo1ure and financial 

, . · requireaenta, 1bould. inaur• tb• orderly cloture of 1tora1e or 
~ 

di1po1al faciliti••· Nonethele11, tbi• vill not al~ay1 occur. 

:niu•, vbil• tbe purpoae of tbi• a .. orandua 1• to aid tb• EPA off1cial. 

enforcin& CEICl.A, auch of it vill be relevant to future efforts by 

EPA to require bankrupt ovn1r-opera:or1 of 1to~1• or d11po1al 

facilities, 1enerator1, and tran1porter1 to contribute as muc~ as 
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po11ibl1 to the cleanup of the hazardous conditions they have 

created. 

I. \.'hen to Proceed 11ain1t a Bankrupt Party 

In making the determination of vhen to proceed against 

bankrupt partie1 the l•1ion1 ahould balance the likelihood of 

recovering a11et1 from the e1tate of the in1olvent party against 

the extent of Agency re1ource1 required to pro1ecute bankrupt 

parties. The Regions 1hould al10 evaluate the effect that p~rsuing 

~arties who.have filed bankn.tptcy will have in deterring future 

frivolous or fraudulent bankruptcy claims. 

l. Probabil1tv of Recovering the Coit Litig•t•on 

Two· que1tion1 1hould be an1vered by the le1ion1 to determine 

the efficient use of enforcement r11ourc11 and the extent to which 

the Agency 1hould pur1u1 bankrupt parti11 in CERCLA action1. 

Th• f ir1t qu11tion to an1ver in determining whether to 

proceed again•t a bankrupt party 11 related to the acope of the 
. ~ . 

r~~e: Are there other aolvent parti11 in the ca11? lf 10, CERC:..>.'1 

purpo111 may be 1erved by proceedin& a1ain1t them alone. ln·aeneral, 

action• a1ain1t bankrupt par~i•• 1uch •• 1enerator1 lackin& a11et1 

1hould not be undertaken when there are otber 1olvent part1••· 

Th• 1econd queation that mu1t be anavered by tb• l•1ion1 
r 

relate• co cbe value of cbe caae: Ar• cbere a11et1 in th• eatate 
• of the bankn.tpt party? Th• A11i1tant United State• Att~rney in 

the Di1trict where th• iankrupty·court 1it1 ••Y be able to aend 
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copie1 of the ca1e docket to an EPA attorney.!/ Dependina on t~e 

•t•a• of proceedin11, the docket aa~ include an itemization of 

••••t•. It may be pointl111 to proceed if there ar·e few au eta. 

The po1ition of the other creditors 1hould al10 be con1idered. 

ln general, EPA and the Department of Justice 1hould maximize 

its u1e of attorney re1ource1 by pur1uin1 bankrupt r11pon1ible 

parties when there appear to be aasets in the e1tate, and there 

are either few 1ecured creditors with relatively limited claims or 

1ome baais exists for recovering funds from the estate despite the 

presence of secured creditors.!/ 

2. Deterrence of Frivolous or Fraudulent Bankruptcy Filings 

On occasion, EPA may elect to pur1ue a bankrupt responsible 

p~rty even when it appears unlikely that v• will recover sizeable 

1Mount1 from tht Bankruptcy Court. Tht l•&ion1 1hould pursue bankruptcy 

actions where the ca11 aay 1erve 11 a deterrent to other parties . 

vho would otherwise consider 11capin1 liability throu1h a declaration 

1/ Tb• aoat co .. on fora ~f bankruptc1 11 liq»idation under 
- Chapter 7 of Cbt lankruptc1 lefora Aet of 1971 Cll u.s.c. 
1101 et 1e9.) (btrtinafter cited a1 "tb• lankruptc1 Code"). 
Hovevir, aeveral CERCl.A ca111 bave involved re1ponaible part1•• 
in Chapter 11 reor1ani1ation C••• United Stat••f et al. v. Johns 
Manville Sal•• Corporation. et~ •• tlv11 Ro. I -%99-b). Tb• 
at1tlnction1 bttVttn • Chapter 7 liquidation and a Chapter 11 
reoraani&ation are d11cu11ed infra. Unl••• ocbervia• acated the 
di1cu11ion in cbi• a .. orandum concern• Chapter 7 liquidation 
proceedin&•· 

2/ Thi• evaluation ahould be documented in the ca11 referral 
- packa11 prepared by th• R•&ion. Th• Department of Justice 
has requ11ttd that all bankruptcy referral1 include a "quick look" 
financial 1111a1ment of the potential defendant'• a11et1 (i.e. a 
1umaa:ry of a111c1 li1ted in the bankruptcy papers, a Dunn and 
lrad1treet report, etc.) 
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of insolvency. For instance, throuah· the pro1ecution of bankrup: 

partiea·the Agency could provide an effective deterrent tP under· 

fin&S?C•d "fly-by·ni&ht" companie1 vho .1ee bankrupt~y a1 a vay to 

avoid their liab1ltie1 to the federal 1ov1nm1nt. Similarly, it 

ii important that re1pon1ible partie1 are treated equitably. For 

ezample, in a ca1e involvin& a bankrupt 1it1 owner/operator 

vhoae action• contributed 1i1nificantly to the va1te condition, 

EPA could pursue the bankrupt lite owner to further the enforcement 

policy goal of treating responsible partie1 even-handed~y and 

equitably. 

11. THE BANKRUPTCY CODE: Ara Overview 

A. Organization of the Code 

- ' 

The Bankruptcy Reform Act of 1978 Cll u.s.c. I lOl !.E. !!S· 

(1978)) replaced and liberalized the Act ·of 1898 (11 u.s.c. I 1 et - . 
!.!S··· ( 1898)). The nev act, commonly called the Bankruptcy· Code. 

con1i1t1 of •i&ht chaptera. Tho•• relevant to EPA claim• are: 

Chapter• l. General Provi1ion1; 3, Ca1e Admini1tration; 5, Creditor•. 

and Debtor, and the E1tat1; 7, Liquidation; and ll, Reorganization • 
• 

Chapter• 1, J, and 5 1.et forth deflnltlona and proc1dur11 

coaaon to all bankruptcl••· Th• provi1lon1 of Chapter• 7 and 11 

1et forth the 1peciflc procedure• for liqul,at1~ and reor1anii•

tlcm1. Under a Chapter 7 "•trai&ht bankruptcy" or "llquidat1on," 

a debtor ii &ranted a di1char1• of ~11 debt• .but •u•t liquidate 

all a111t1. A Chapter 7 bank~uptcy 11 adminl1t1r1d by a trustee 

appointed by th• lankruptcy.Court. Under Chapter 11, ch1r1 i1 no 

liquidation of al1et1. Rather the aoal of thi• chapter i1 to 
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reorganize the obli1ation1 of the debtor in order to &ive the 

debtor a ''fresh 1tart" in carrying out his busines1. The debtor 

and hi• creditor• must arrive at. a reorganization plan whereby a 

1hare of the debt• i• paid to the different cla11e1 of creditors 

on a 1chedule. The debtor nor.ally admini1ter1 the reorganization. 

B. Voluntary vs. Involuntary Bankruptcy 

Under either Chapter 7 or ll, the debtor him1elt may 

initiate a voluntary action.!/ The debtor do11 not have to be 

insolvent:/ and no for=al adj uc!-icat ion of bankruptcy 11. required 

•- ··~~~~:•~7 cases. An order for relief i• automatically entered 

by the Bankruptcy Court in a voluntary case. 

An involuntary petition under Chapter 7 or 11 may.b• filed 

against most debtors by certain creditor1. The debtor may contest 

the petition, however, and the i11ue of whether the debtor ii or 11 

not.·insolvent will then be adjudicated. The Bankruptcy-Court wi.11 

only enter an order for relief if the debtor 11 not aenerally payin& 
.: 

~'- ~-~-- ·• ~~.! become due, or if a cu1todian, within tbe last 120 

days before the filin& of the petition, ha• taken po•••••ion of or 

ha• been appointed by che Court to cake char&• of 1ub1tantially all 

of the debtor'• property.!/ 

r 

Al 11 u.s.c. I 109(~). . 
4/ In1olvency in bankruptcy·law ii a term of art derived from 
- common lav. If a corpora~ion or indiviaual cla1a1 in1olvency 
under the common law of a State (a1 oppo1ed to f ilin& under the 
federal ~ankruptcy Code), he 11 aenerally only de .. ed in1olvent if 
he 11 not paying hi• debt• a1 they become .due and if a receiver ~r 
ocher cuatodian has·been a~pointed by th• Court. to take charge ot 
hi• property. 

11 11 u.s.c. 1303(h) 
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I I I •. CE:RCI.A Al:O BANJCRU PTCY ACTIONS 

Section 101 of the Bankruptcy Code defines "creditor" as: 

(A) [an] entity that has a claim against 
the debtor that aro•• at the time of or before 
the order for relief (dismissal deciaion -of 
Bankruptcy Court which follow• the approval of 
the tru1tee'1 Final Report) concernin& t~e 
debtor ••• 

Under section 101 of the 1978 Act, a "claim" 11 a: 

(A) ri&ht to payment whether or not auch 
right 11 reduced to judgment, liquidated, 
unl1quidated, fixed, contingent, matured, 
unmatured, disputed, undiaputed, legal, 
equitable, 1ecured, or 

(!) right to an equitable remedy for breach 
of performance if 1uch breach 1ive1 rise to 
a right co payment, whether or not 1uch 
right ••• i1 reduced to judgment, fixed, 
contingent, matured, unmatured, di1puted, 
1ecured,-or unaecured. 

9832.7 

The 1tatut• cle~rly 1tate1 that a claim need not be premisea 

on a civil action or a final judament; it i• 1uf:icient if the 

claim is based on a 1imple ria~t to payment •• a result of work 

completed and coat irw:urt'ed. Ttnu, tb• United Stat•• need not 

have received a judament under CEICLA befot'I makin& a claim aga1n1t 

a bankrupt party. lt ia enouah that the United State• haa a ri&ht 

to pa,.ent or an injunctive claia. Tb• United Stat11' ri&ht to 

·payment can be baaed upon C!kCLA Section• 107 and/or 104, or ocher 

authoritiea. Thu•, the. United Stat•• can proc••I· to file a claim 

in Bankruptcy Court. • 

A. Proceeding• in Oiatrict Court or Bankruptcy Court. 

Ara important qu11tion that •u•t be re1olved in each case 11 

whether to initiate proc1edin11 in Diatrict Cour: or Bankruptcy 
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Cuurt. An ordinary creditor must proceed in Bankruptcy Court 

becau1e under the automatic 1tay provi1ion (Section 312 of the 

lank~ptcy Code, 11 u.s.c. 1362Ca?>. the. filin& of ~ Chapte~ 7 or 

Chapter 11 petition operate• a1 an automatic 1tay of any proceedings 

a1ain1t the debtor. The atay halts th• follovin&: 

(l) the commencement or continuation ••• of a 
judicial, admini1trative, or other proceeding 
against the debtor that v11 or could have beer. 
commenced before the commencement of th• case 
under thi1 title; 

(2) the enforcement,· against the debtor or against 
property of the ••tate, of a judament obta1nea 
before the commencement of the ca11 ••• 

(j) ~ny act to obtain po11e11ion of property ot 
the estate or of property from the ••tate; 

(4) any act to create, or· enforce any lien 
against property of th• eatate; 

(5) any act to create, perfect, or enforce against 
property of th• debtor any lien to the extent 
that auch lien ae~ur•i a claim that aro1• 
before the commencement of th• ca1e ••• ; . 

(6) any act to collect, a11e11, or recover a _claim 
a1ain1t tbe debtor that aro11 before ~he 
commenc .. ent of the caae ••• ; and, 

(~) tbe 1ecoff of an1 debt ovina co the debtor ••• 

ln a number of 1ituation1, bovever, the f111na of a petition 

do11 not operate •• a 1tay, includina (Section 363(b)): 

(4) 

(5) 

p 

••• the com11nc1m1nt or continuation"of 
an action ••• by a 1ov1rna1ntal unit to 
enforce 1uch 1ov1rnaental un.it'• policy or 
reaulatory power; 

••• the enforcement of a jud1m1nt other than 
a money judgment, obtained in an action or 
proceeding by a aovernaental unit to enforce 
auch aovernmental unit'• fOlic• or regulatory 
power. 
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Tbe purpo•• of che1e exceptions, a1 articulated in the House 

Report accompanying the Bankruptcy Coat, i1 to permit 1overnment•l 

~uthoritie1 to pur1ue action• to protect public health and 1afety!I 

and to allow governmental uni ti to 1u1 or continue iui t a1ai·n1t a 

debtor to abate violations of environmental protection lawa.7/ -
The exception in Section 36l{b){4), a1 interpreted by the 

government, 11 broad. It matters not vhat i1 1ought: The government 

may commence or continue any police or reaulatory action. This 

includes action• for money (CERCI.A 1107) and action• f~r injunctive 

relief (CERCl.A 1106).!I At tht 1tag1 of •••king to execute any . 

f / H.R. Rep. No. 95-595 95th Cong., 2d 1111. 343 {1978); 95 
.con&. Rec. H 11092 (Sept. 28, 1978) 

7/ H.R. Rep. No. 95-595. at 343. See also: In re Bay BridSe 
- Inn. Inc. v. New York State Liguor'""i\ithor1tt, §4 F.2a 55 
(2d Cir·. f§lS): In re Colon1al tavern v. Charles. Byrne, 420 F. 
Supp. 44 (D. Ma11. 1976) and in re DOlly Mid11on, So• F.2a. 499 
(3d. Cir. 1974) (held: a·banlruptcy court 1hould not interfere vith 
governmental r11uiatory proaram•li Aaron, Bankru,tcS Stays tor 
Environmental Regulation: Harv11t of Commerical im er a1 an 
Introduction to a Clash of Pollcie1, 12 tiivt'i. tiw I, 5-8 (19~l) 
:_ .. ~ .... _.. ~c Liw • Whiii 11 a Governmental Unit'• Action to !nicrce 

... : . . . 
iUtoaatic 1ta1 
obtainina relief 

em t roe t • Automat c ta 
81 • 

!I A aotlon to overcoae the 1ta7 ahould aenerally be filed in 
1&nkrupcc7 Court before proceed1n1 in D11tr10>t Court. (See 

Pl1adin11 1ecc1on, infra.) A recent opinion in which a lankruptcy 
Jud&• d11cu11ed •• and rejected •• holdin1 a citi1en1' aroup in 
COftt .. pt for failina ~o overcoae·~h• 1cay i• tn I• lever• Copper 
and lra11, Inc., 29 J.R. 584 (lkrcc7.M.W., 1983). When th• 1overn
•Ant proceed• in Di1trict Court, a tiaely proof of clai.a 1hould 
al10 be filed in lankruptcy Court <••• page 24 infra) When a 
Re&ional attorney Vilhll to pursue in Diltrict COurt a COit recovery 
judgment againt .:.bankrupt party, it 11 particularly important that 
thi.1 1trategy be di1ct..r11ed wit~ •ppropri&t• !PA K/Q and DOJ attorneys 
before referral of a ca••· ' 
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judgment that may be obtained, the government 1hould be pre?-&r•d 

to argue that enforcement of the jud1ment is a continuation of t~e 

aove~mental unit'• enforcement _of its .regulatory J?OWer. Thul th• 
I 

lankruptcy Cod• read in conjunction With CtlCt.A and other authorities 

allows the United States to •••k an order from Federal District 

Court r1quirin1 the Bankruptcy Court co order the debtor in po11e1-

1ion or trustee to use a111t1 of the bankrupt to abate a hazardous 

condition or to reimburse the government for its expenditures. 

In two recent ca1e1, the court• rejected the gover-nment'a 

view of the exception•~ In United States·v. Johns Manville!'. 

the District Court in New Hampshire denied £PA' a motion to vacate 

an Order iaaued by the Bankruptcy Court 1n Nev tork staying all 

proceedings in an EPA enfofcement ac~ion against .M&nvil~e. The 

~pinion characterized the 1ov1nment'1 acc1on for injunctive relief 

•• t•ntamount to an action for a money judament. Since Section 

362(b)(S) of the C~de prohibit• enforc .. enc of a mone1 judament, 

the Court held that the injunctive relief 1ou1ht by th• aovernment 

did not fall vitbin th• par .. 1cer1 of Che bankruptcy atay exem;>t~on. 

Th• Court noted that if the· 1ov1rna1nt had in1t1ad 1ou1ht an 

injunction to prevent active, on•1o·i.n1 di.1po1al rather than cleanup 

of an exi1cln1 hazard, 1uch an action vould not b•v• been 1tay•d 

by the bankruptcy filina. ln our vlev, cbe D1atr1ct Couri 

. . 
!I No. 81·229·D CD:N.H. decided Nov. 15, 1912). 
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erred.2...£1 The Agency has proceeded With CERCLA re1~on1e activities 

at the Johns Manville 1ite1. 

ln ln Re Xovac1.~/ Ohio w~• 1tayed from pro~•~din& in 

State Court in it• efforts to enforce an injunction requ1r1ng 

lovac1 to clean up a hazardous waste lite. lovaca, a corporate 

officer and operator of the Chem-Dyne lite, had declared bankru~tcy. 

The Sixth Circuit, affirming th• District Court and Bankruptcy 

Court decisions, held that Ohio, in proceeding to enforce the 

injunction in State Court was actually 1eekin1 a money judgment • 
. 

The Supreme Court aranted the State of Ohio' a petition for a 

writ of certiorari on January 24, 1983. The Supreme Court vacated 

the judgment and remanded the ca•• to the Sixth Circuit to consider 

the i11ue of mootne11. The Supreme Court ha1 accepted certiorari 

for a 1econd time in the Xovac1 11 ca11.12/ The 111u1 presented -
in tovac1 11 ii whether a bankrupt defendant• may rely on the 

di1char11 provi1ion1 of the Bankruptcy code to void an injunction 

which require• hi• to cleanup a ba1ardou1 va1te facility. ln 

January 1984, th• United Stat•• filed an .micu1 curiae Jrief in 

10/. Th• aovemaent took th• po1ition that th• John• Manville 
- D11tr'ic:c Court erred, in a •ot1on to din111r·in AM inter
national v. United State•. C&•• No. 82·104922 .(N.D. ll•. lkrccy 
Ct.) ctfJtCLA 1106 Action) •.. 

11/ 611 F.2d 4S4 (6th Cir. 1982). - • 

12/ - State of Ohio v. Kovac1 ·c1ovac1 11), 717 F.2d 984 (6th Cir .. 
1983) (cert. aranted, Sp. Ct. No. 83·1020).· 

•. 
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the lovac1 11 ca1e 1tatin& that the ca1e has national implica:ion 

for environmental enforcesent under the Clean Water, ICl.A, and 

CElCLA and further th• 1tate1 that the 6th Circuit deciaion 

"obviously encoura1e1 polluter• to abuae the Bankruptcy Code 

and defy atate and federal environmental protection." 13/ 

J. Coat Recovery under Section 107 of CtRCL.\ 

The United States 1hould be prepared at th• time of f il1ng 

of a proof of claim in Bankruptcy Court to prove that 1t1 claim 

1hould be allowed by the court• That 11, if th• agency- ha1 •?en: 

~~r w1LL apena) !!I money at a aite under the provi1ion1 of CtRCl.A 

104, and wi1he1 to recoup 1uch expenditures under CERCLA Section 

107, the United States will have to de11on1trate to the.lankruptcy 

Court that the estate 11 in fact liable for 1uch expenses under 

Section 107.15/ . -
Therefore, when the Unit•d Stat•• file• a proof of ~laim 

with the Bankruptcy Court, Depart••~t of Ju1tic1 and EPA attorneys 

13/ - Id., Memorandum for the United Stat•••• amicua curiae 
i\iPportin& petitioner (Janu.ar7, 1984). 

14/ In th• ca1e where tb• Aa•ncy haa not •5•nt Superfund aoney 
--' at cbe alee buc where ve lnt•nd to con uct a fund·Z1nancec 
r••ron•• action, tb• United Stat•• can file a proof oi cla111 for 
an open acccnmc.• Th• proof of cla1• would 1ndia&t• that the 
claim 11 founded on an open account which vill become due upon 
tb• completion of the abat•••nt actlona b7 EPA • . 
15/ A u1ual comaercial claim of a creditor i• e1tabli1h1d by the 
-- 1at1t1nce of a receipt or invoice 1ndicat1n& cbat th• debtor 
received gooda or 11rv1c11 which he contracted to receive. When 
EPA ha1 perforaed vork on a 11te, however. th1r• haa been no aar••· 
ment to perfora 1uch vork between EPA and the bankrupt party. 
Ther~fore, we mu1t be prepared co prove Section 107 liability in 
order to prove our claim. ····, 
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1hould be prepared t? prove all elements of a Section 107 cost 

recovery a~tion. The ca1e must be referred to the Department 

of Justice in the nor11al way, although there may be 1itu1tion1 

when.a rtferral by telephone may be n1c111ary. 511 Procedures, 

infra. 

l. Distribution of A11et1 

(a) Secured Creditors 

The claims ~f secured creditors are 1atistied 

fully before assets are distributed to any unsecured crec1tors, 

incl~ci~g creditors clai:ing administrative 1xp1n111. !he 

justification for chis treatment of 11cur1d creditors ii 1tatutory 

(ll tJ.S.C. 11507. 726). A valid lien .it a ri&ht to re·payment, 

created by agreement,.vhich ·1xi1t1 independently of bankruptcy 

laws. A• 1uch, it is a charge against a11ecs which muse be met 

before distribution to un1ecured creditora.16/ For examp!e, a -
bank that haa made a loan to the ovner of a facility that 11 

1ecured by a lien on the heavy equipment vill receive "off the 

top" the amount r1pr111ntin1 the value of the heavy equipment or 

the equlpaent 1t1elf before d11tr1but1on of a11et1 to un11cured 

eredicor1 in order of their priorit.Y under Section 507 of the 

Code. • 

16/ - 3 Collier on Bankruptcy, Para 507.02 507·1~.6 (15th Ed. 
1981 ). 



• l.3- / 

In Chapter 7 proceedi~g1, 1ecured creditors will recover 

before unsecured creditors, including EPA, unle11 the lan_kruptcy 

Court 11 pe~suaded by our •rJum•nt1 to jump our claim• ahead of 
• 

all others.!,!/ In Chapter 11 proceedings, the 1ovirnment should 

be prepared to play an active role in vorkin& out the terms of a 

reoraanization plan with the various cla1111 ot creditor• which 

provides for eventu&l repayment of our cleanup expenditures. 

The cla11es of creditors that have 11cured intere1t1 will have 

the greatest leverage in negoti~tion of a plan. 

(b) Prioritv Structure 

Section 507 of the Code 1et1 up the priority 

atructure for 1ati1faction of un1ecured claim1 • .!_!I Pa111ent1 to 

the unsecured creditors are generally made on a pro!.!:.!. ba111. 

Ten, fifteen or twenty cents to the dollar ii common, depending 

on t-he a11et1 remaining in the ••·tate. Th• following 1xpen1•1 

and claims have priority in th• follovin& order under· Section 

507(&): 

1. Firat, acfmini1traciv1 1xp1n1~1 ••• and any f11a 

and chara•• a111111d a1a1n1c th• ••tat• ••• 

17/ 1507(b) 11tabli1h11 a MSuper Pr1or1ty" vh1d\rwould require 
Cl\e A&•ncy to have priority over every other claim allowable. 
Under 1507(b) !PA would have to prove (1) that EPA baa a claim 
(for admini1trative expen1e1) and (2) that th1• claim 11 ,rottcted 
by a lien on the debcor'1 property (mechanic• lien or prejudgmen: 
lien) and (3) that the 1tay ha1 prevented u1e of th• property 
(clean up). See Motion for Allowance of Adminiatrative Exp1n1es, 
In Re Triangl~hemical1 Inc., Ca•• No. 80·00993·HS•7. 

18/ 11 u.s.c. 507(a) -
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2. Second, un1ecured claims allowed under 

Section 502(f) of thi1 title. (regarding 

certain claim• ariaing in involuntary.cases) 

3. Third, allowed unaecured claims .for vage~. 

1alarie1, or commi11ion1, including vacation, 

1everance and aick leave pay. 

4. Fourth, allowed un1ecured claims for contributior.s 

to employee benefit plana. 

5. Fifth, allowed unaecurea claims of individuals, 

to the extent of $900.~. 

6. Sixth, allowed (certain] unsecured {tax or 

penalty fee] claims of governmental unita ••• 

Claims by the United State• are cla11ified aa 1ixth priority 

claims 'or general un1ecured creditor1. Because governm~nt clai~s 

are 10 low in the priority line, attorney• for the aovernment should 

·be prepared to ar1ue that our claim• ahould be &iven 1reater . 
preference, baaed on one of the tbeorie1 de1cribed below. 

~~ngre11 11 currently con1id1rin1. bill . .!!' intended to 

11ve claimant• undet ICRA or Superfund ~ priority ·tn bankruptcy 

proceed1naa auperior to all other creditor•. whether their claims 

are aecured or un1ecured. Four 1tat1I have alre~dy enacted 

r 

l!/ H.l. 2767 1pon1or1d by lep. Florio • 

• 
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11milar provisions in their ovn environmental lawa.20/ -
2. Theories of Recoverv Beneficial to the United Sta:es 

(a) Administrativ• Co1t1 

The proof of claims filed ~y the United State• have 

a111rted that cleanup 1xpenditure1 1hould be conaidered adminia

trative expenses of preserving the e1tate of the bankrupt, thus 

deaer-ving to be aatisfied as top priority claims. While there 

is little caselaw on point, one case provides 1upport for this 

theory. ln Ottenheimer v. Whitaker !l_I, the Court upheld the 

decision ot the Bankruptcy Court which required the trustee to 

expend 1um1 of money &1 adminis:rative coats in order to remove a 

hazardous nuisance. The condicie- .:u created when th• bankr1.:;it 

party abandoned several barges in Ba.cimore Harbor. The Court 

20/ M&ssach1.:1ett1 oil and Hazardou1 M&t1rial1 Rel1a11 Prevention 
~ and Re1pon1e Act, M&11. Gen. L&v1. Ch. 21E; New Hampahire 
Solid and Hazardoul Wa1t1 Mana!ement Act, N.H. Rev. Stat. Ann. 
Ch. 147-B: 10; Nev Jer1ey Spil Compenaation and Control Act, SB 
N.J. Stat. Ann. 11·0·23.11f (1981). Colorado ha1 al10· enacted 
1up1rlien 111i1lation. For a di1mi11al of ch••• 1tacute1 and the 
pendina federal le1i1lation 1ee "Superlien 'Solution•' to Hazardoua 

. Waite: lankruptcy_Conflict1"-xl.\ lnvironaencal Lav Nevaletter, 
winter 13/14. 

21/ Ottenheiaer v. Whitaker, 198 r. 2d 219 (lra Cir. 1952) Val 
-- decided under th• lankrupccy Act of 1198, JO.Stat. 544, which 
ha1 been replaced by the current "· ·:;~ruptcy llefonl Act of 1978, 
92 Stat. 2549 (codified at 11 U.~.C.). 511 al10; In re L1vi1 
Jone1, Inc. l lankr. Cc. Dec. 277 (lk. Cc. t.b. •· 1974) !or 
tbe propo1icion chat th• bankruptcy court 11 \lftder a duty to 
protect the public intereac and aay order a Tru1c1e co cake 
action to protect 1ucb intere1t. Varioua memoranda 1upport1ng 
filed proofa of claim contain further caaelaw and ar1umant1. 
Th••• are available trom OECH-Waate. 
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rea1oned that ob1truction of the Harbor would conflict with the 

purpo1es of the Rivera and Harbor Act •. 

In its opinion the court 1tated, "Th• Judae-made rule . 
[allovin& abandonment) •u•t give vay vben it comes into conflict 

vith a 1tatut• enacted in order to en1ure the 1afety ot navi&ation; 

for ve are not dealing with a burden impoaed upon the bankrupt or 

hi• property by contract, but a duty and a burden impo1ea upon an 

owner of ve1sel1 by an Act cf Congre11 in the public interest."22/ 
., -

The United States ha1 ar1ued, by ·analoay. that expenditures 

made by EPA in the public interest under the authority of CtRCl.A 

should be reimbursed a1 adm1ni1trative expen1e1. Thia puclic 

interest araument 1hould 1tre11 the importance of recov•rin& 

money to replenish the fund to clean up ad·d_i tional 11 tei. There

fore, in a CERCL.A case, &1 in Ottenheimer, an Act of. Con1re11 

enacted for ~he public health and welfare 1hould take priority 

over the usual bankruptcy di1tribution order. 

In a recent rulin& froa tb• bench in a caae entitled In re 

T.P. Lona, in the U.S. Bankruptcy Court for the Northern District 

of Ohio, beld that the tndt•• 11 liable co EPA for cleanup 

co1t1 at a ba1ardou1 va1te iite.23/ While the Juda• did not -
1pecifically 1tat1 that the Govenment'• cleanup •1pen1e1 vere 

•ac111ini1trative 1xpen111" for bankruptcy purpo111, th• VTitten 

order 11 expected to elaborate on th• rulin& from tbe ~ench. 

Id. at 290 •. -
In Jle T.P. Long Chnical Co •. Inc., Ca11 No~ 581·906 (N.O. 
Ohio, lkrtcy. taatern Di1trict, April 5, 1984). 
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Tht United States i1· 1xpec1d to file briefs on the qu11tion o! 

priority for reimbursement aa between the aecured interest holder 

·- ~ . " . .... 
(b) Recovery Under Section 506(c) of tht ~odt 

This 1ub11ction 1tat11: "Th• trustee aay recover 

fr01D property ••curing an allowed aecured claim th• rea1onable, 

n1ce11ary costs and expenses of pre1ervin1. or di1po1in& of, 1uch 

property to the extent of any benefit to the holder of such cl&l.t:." 

(11 u.s.c. 5 506(c)). tn a situation invclvina· real p~operty 

1ecuring a loan made by a bank or aavings and loan, cleanup cost1 

t~at prese:ved t~e proper:y would pr11wziably benefit the lender 

and would be .recoverable. This would allow the Agency to object 

to any liquidation of the real property. 

Tht langua11 of Section 506(c) 1tat11, however, that the 

trustee rather than the aovernment can recover. The aovernment 

~uuld deal with thi1 by 1pecifically reque1tin1 the trust••'• 

ra:i!ication of EPA cleanup plan• or obtainin& from the trustee an 

aareement co •••k reimbur1ement under 506(b).~/ 

24/ See loblnaon v. Dicket, l6 F. 2d !47 (11enholder1 did not 
-- ii!eci io vater 6e1n1 pumped out of •1n•• ior .aafety r1aaon1 
and vere liable for expenditurea). Fir1c W11cern Savini' • Loan 
Aaaociaticm v. Anderaon, 252 F. 2d S44; H1ner1 Sav1n11 ank of 

· Pitt1ton, Pa. v. Joyce, 97 F.2d 973. 

.. 
.'V 

\ 
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(c) Equitable Liens 

lt has also been 1ugg1st1d by tht Civil Diyi1ion of 

the Department of Ju1tice that, uep9nd1ne on the fact1 of the 

11tuat1on, the United Stat•• could araue that expenditures of 

fund1 for cleanup ·create an equitable lien on the property. Such 

a lien would create an implied contract for reimbur1ement of EPA 

a1 a 1ecured creditor. State law on equitable liens 1hould be 

researched if this · ~ory is attempted. lt may be of limited 
. . 

use 1ince Sta:e la• ay only allow for imposition ot ah equit&OLe 

lien in situati:~s involving a fraudulent conveyance of real 

property. State law may also require th1 tru1t11 to have r1-

que1ted cleanup of .the property, or at least agreed to .. it.~/ 

(d) Restitution 

Equitable restitution of the United States has been 

approved by the court in ca1e1 in which the Unit•d Stat•• acted to 

alleviate a potential health hazard. In Wyandotte Transportation. 

~ v. United Stat•• !,!I. the Coa1: Guara unloaced a barae loaa1a 

with. liquid chlorine aaa that th• defendant had r1fu11d to unload 

promptlJ. Th• Supr .. • Court required reiaburaement of co1ta 

_incurred bJ th• United Stat••· Th• Court noted that denial .of 

reim~ur1 .. ent would have financially penalized the United States r 

25/ For a di1cu11ion of State Lav on •Mechanics Lien Statute• as 
-- an Enforcement Tool in CEICLA Coat lecovery Action1." See me:o 
from R. Schaefer to A.J. Barn•• and C.H. Price dated January'TT, 19&-. 

Wvandotte :~an1portation Co •• v. United Stat11, 389 U.S. 191 
(i967). 
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for acting expeditiously to protect public health and 1afety, 

while unjustly enrichin& the defendant. 

The Wyandotte case has been invoked in proof ~f claims f ilec 

by the United States as a ba1i1 for recovery of CtRCI.A costs that 

the aovernment has incurred. In a recent order i11ued in United 

State• v. Northeastern Pha~aceutical and Chemical Co •. Inc •. et al. 

(NEPACCO) !2_1, the court 1tated that restitution wa1 available uncier 

17003 of RCRA because the bankruptcy action va1 an action in equity. 

United States v. Reserve Mining !_!I also lends support to a claic 

caaea on restitution. In that case, the Court held thM: when the 

United States 11 seeking reimbur1ement for alleviating • potential 

public health hazard caused by one vho ii in violation·of a federal 

1 tatute, reimbursement may be granted und.er the Court' 1 equitable 

powers. 

C. Other ~atter1 In Bankruptcy and Inaolvency Cases 

l. Abandonment of Property 

•••• ny bankruptcy ca1e, th• truat•• may choo1• ~o petition 

the Court to allow abandonaent of 1ome or all of the a11et1 of the. 

••tat• on the 1round1 tbat care of Ch• a11et1 by the tru•t•• would 

be ezce111vely burden1ome to the eatate. !!' The rationale for 

r· 

27/ United State• v. Northea1tern Pharmaceutical and Chemical Co •. 
-- inc., et al. (NEPACCO) (September 30, 1983, w. biat. k111our1 
S.W. Div.). 

28/ --
29/ -

United States v.· Reserve Minin1 •. 408 F. Supp. 1212, (D. Minn. 
1976). 

ll u.s.c. s 55"· 
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permitting abandonment was articulated in In re Ira Haupt & Cc.: 

••• [T]he court• have always recoanized that 
a Trustee is under .no duty to retain the Title 
to a piece of property or a cause ot action 
that i1 10 heavily enc\Ulbered, or 10 costly, 
in preserving or ••curing, that it does not 
promi1e any benef~t to the f'l.mda available 
for distribution.JO/ -

The United States will oppose abandonment in certain circw:

ttances because the procedure may allow the estate to avoid 

liability for on-going environmental obligations and may all~·· the 

trustee to rid the estate of an asset in which the Uni"ted States 

may ultimately have an interest, (ba1ed on equitable lien, resti

tution or admini1trative expenses). For example, if contami~ated 

property i• abandoned by the trustee, the property rev,rts b&cK to 

the ••cured creditor and the Agency may have no claim against the 

nonbankrupt party after clean up. Accordingly, the United States 

should normally take the poaition that abandonment i1 only permis

sible when public health and aafecy obli1ation1 (statutory or 

-·~=~\·is e) are ••t, and vhen: a chi rd parcy vill. not recover a 

windfall from EPA' a clean up acciona. Abandonment •4Y be preterred 

prior co clean up if the property will revere co a viable party 

vhom !PA aay pur1ue for contribution co the clean ~P· 

Th• poaicion of tbe United Stat•• ia 1upport'd by the reasoning 

of the Ottenheimer v. Whitaker caae, 31/ and by In Re Lewi• Jones, -

lQI In re Ira Haupt i Co •• 398 F.2d 607 C2d Cir._1968). 

l_!! Su~ra, note 13 •• 
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Inc. 32/ In the Ottenhtimer ca1e, the Court refu1ed to allow the --
truatee to. abandon assets that created a haiardous condition. 

lather, the Court required the trustee to use a11et1 of ~he estate 

to r,move from Baltimore Harbor· 1everal baraes bel~nain& to the 

debtor that might have otherwise obatructed the Harbor. 

In Jn Re Lew11 Jones, Inc., the Court reiterated the Otten

heimer position and held that the bankruptcy truatee could not 

simply abandon the property. Instead, the truatee was required to 

repair various 1team pipes and.manhole covers to protect public 

health and 1afety. The Court in Ottenheimer had held that abandon

ment of the debtor's barges by the truatee would conflict with the 

Ri rers and Harbors Act. The Court in In Rt Lewis Jones ~enc a 

~tep further, 1tatin& that "even ab1ent the violation of a 1tate 

.or federal act, the public int1re1t mu1t )e protected by the Bank· 

rup-tcy. Court." ~I 

The law on abandonment under the Coot ia un1ettled. ln th• 

recent bankruptcy caae, In I• Quanta le1ources,~/ th• New Jersey 

Diatrict Court affirmed the Bankruptcy Court'• rulin& allovin& 

abandonment of a.ha1ardou1 va1t• 11te over th• objection of the 

City of Rav York and the State of Nev York. The Court allowed the 

company to abandon a ha1ardou1 va1te lit• on around• that th• 

. .. 
32/ Id. - -
1},/ In Re Lewi• Jones. 1upra at 280. 

1!:!,I In Re Quanta Re1ource1 Corr·• F. Supp. 
Ao. 82-3524 (b.N.J. Jan 24, 1983) Appeal Pendin& 

No. 83-5142 (3d Cir.). 
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property was burdenaome to the e1tate. At the 1itt, there were 

500,000 gallon• of wa1te oil, sludge and hazar~~u1 va1tt.1toreu in 

52 tanka and about 70,000 1allon1 of ·va1te oil contaminated by 

PC11;!!/ While Quanta had previoualy aigned a conaent order 

with the N.Y. Department of Environmental Conservation to c~ea~ ~? 

the lite, the Bankruptcy Court'• favorable ruling on abanaonment 

effectively nullified the order. 

New York City and State had asserted that the holJings in 

Ottenheimer and Lewis Jones required that the Court den~ the 

tn.zstee'1 petition to abandon and allocate a11ets in the estate to 

be used for site c:eanup rather than distri=ution to creditors. 

The Court rejected this argument, pointin& out that the two cases 

vere decided before pa11age of the 1978 Bankruptcy Act. Before the 

Act, the Cou~t noted, abandonment vaa allowable under judae-aade 

rul•. Section 554 of the Bankruptcy Code, however, provided specific 
. . 

1tatutory authority for the abandonment of burden1ome. property. 

Thia authority, the Court atated, va1 not conditioned by Con1ress 

upon a finding that abandonment doe1 not harm the public interest.!!! 

The Court va1 1iailarly unper1uaded by Nev York'• araument 

tb&t 1959(~) of the United_State1 Judicial Code, (28 u.s.c. Section 

r 

ll.1 Hazardou1 Waite Litigation .leporter, (July 6, 1982) at 2,6'66. 

36/ Id. at 3,671 and 3,672. - -
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959(b)) prohibited ab•ndonment. Section 959(b) provides that the 

trustee shall "manage and operate" property in his po11e11ion 
.. 

..... v ....... The Court found that thia proviaion dia 

not apply to the trustee in a Chapter 7 context. but· only to 

receivers and trustees involved in busine11 operations rather than 

in diatribution of an 11tate. 

2. State Insolvency Laws 

States can enact insolvency ·1aw1 that affect bankrupt 

parties •• long as the substanc, of those laws do11 not overlap 

with the F~deral Bankruptcy Reform Act'• jurisdiction. The United 

States Constitution &ive1 Congress t~e power to establish uniform 

' laws on bankruptcy ~/ but doe1 not prevent states from paasin& 

valid laws on insolvency. To the extent chert ia no conflict 

between a state'• insolvency law and the federal .bankruptcy law, 

the atate law remain• in opera.tion.!!_1 . 

The United Stat•• aay benefit from bein& a creditor in 1tat1 

inaolvency l)roceedin&i in appropriate 1ituation1. Un·der 31 u.s.c. 

1191 (1979). debt1 to the United State1 are &iven top priority in 

1tat• 1n1olvenc7 proceedin&•· Tb• top priority for aovenment 

debt• doe1 not create a lien on the debtor'• property in favor of 

the federal aovenment. At a ainiama, however~ it &iv11 the 
... 

aovenmenc a ri&ht of priority over all un1ecured creditor• to 

37/ -

... 

U.S. CONST art 1, 18 cl 4. 

In re Wisconsin Builders Su~piv Co., ?-39 F.2d 649 (7th Cir. 
1§56), Cert. denied J3J U.S. 953 (1958). 
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pa~ent out of the property in the hands of the debtor'• a11ignees 

or other repre1entative1 under the condition• 1pecified in the 

atatute.39/ -
IV. P}(OCEOURES 

A. Rules of Bankruptcy Procedure 

The Supreme Court, adviaed by the Judicial Conference of the 

United States, ha• the authority to promulaate rules 1overn1ng 

cases under the new Bankruptcy Code.~/ The Adviaory Committee on 

Bankruptcy Rules waa duly appoirited by Chi~f Justice lu~ger to 

draft rules. The Committee wa1 nearin& completion of work on the 

Proposed Rules vhen the deci1ion in Northern Pipeline Construc:ion 
I 

f£.:_ v. Marathon Pipeline Co. ca1t doubt on the Code and .. the Propo1ed 

Rules. Thus, no new rules have yet been promulgated. 

The 1xi1tin1 rules were 1umm1d up in a lankruptcy Monoaraph 

drafted by the Office of the Attorney General: 

"Until ••• rule• of practice and procedure are 
approved, at l1a1t two different 1et1 of rul11 
mu1c be conaultecl. · r1r1c, there are th• "S~&&••t•d 
Interim lankruptcy lul11" prepared by the Adviaory 
Committee on lankruptcy Rulea of th• Judicial 

·conferenc• of tb• United Stat•• vbicb vere publi1hed 

39/ lramvell v. United Stat•• Fidelity 6 Co., 269 U.S. 483 
- (1926 j. Tb• United Stat•• couid'·ai10 arau• t~.t aati1taction 
of CEICLA·baaed claia1 prec1de1 con1en1ual ll1n1, auch aa aort1age1. 
Th• queat1on appear• to be open. Collier, at any rate, expr••••• 
tbe view that whether con1en1u.l lien• coae ahead of the Government's 
1191 priority haa not be•n finally and authoritatively determined. 
Vol. 6A Collier, 1913(2) p. 246 •. 

40/ Under P\lbllc Lav 95·591 1241, Con1re11 conferred tbia power 
--. on the Supr .. e Court, am1ndin1 th• arant of rul•·•akin& power 
••t fcrth in 28 u.s.c. 12075 to include the new Title ll B&nkrupt:y 
Code. 
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in Augusc· 1979 as 'guidelines' chat could be .adopte·d 
as local rules. The interic rules have been adopted 
in many di1trict1, albeit with occa11onal variations •.•• 

-Local district court rules apply in some jurisdictions. 
Some bankruptcy court• hav1·adopt1d numerou1 local 
rule1 in addition to, or in lieu of, these interim 
rules. Second, if a point of procedure ·11 not covered 
by the applicable local rules, consult the BankruP.tcy 
Rules in effect under the aankruptcy Ace of 1889. ':.2,.7 

Government attorneys involved in bankruptcy cases will find 

rules and all forms (such as proof of claim forms) in Collier on 
,. 

Bankrupccv (15th ed. 1981). 

B. Filing Proofs of Claim 

To have standing as a creditor, the United States must fil~ a 

proof of cl•~= for: which states the name of the cla~man:; the aco~: 

of the debt or claim; the grounc of liability; the date the clai: 

became due or vill become due under an open account chacrry-;-1.-e 

footnote 10 1upra; and, the nature of the claim (secured or general., 

uni.ecured). 42 / -
The f ilin& of proof a of claim• or interests ~· .explained in 

Section 501 of t?'te B_ankruptcy Code.!,!/ In a liquidation case under 

Chapter 7, a claim ordinarily auat be filed within aix months af~er 

the f1rat date 11t for the fir1t •••tin& of creditori.!!I Clai•• ba11 

41/ Bankruptcy Monoaraph dated Nov .. oer 22. 1982 •. prepared Dy the 
-- Offtc• of the A11i1tant Attorney G•n•r•l, C~il Divi1ion, tor 
u11 of U.S. Attorneya, at_ pp. 6. 7. 

42/ Set, Bankruptcy Rul••· Proof of Claim o~f~cl~l.form1. Proof 
-- OT"9claim1 filed 10 far have 1ncluded br1et a:fidavit• from 
the On-Scene Coordinator 1tatin1 a11ounc1 1pent and de1cribin1 the 
nature of the vork done •• vell a1 copi•• of bill• 1ubaitted to 
EPA by contractor•.• 

43/ 11 u.s.c. , . 501. -
:!:,I 3 Collier on Bankruptcy Para. -501.02(2) (15th ed. 1979). 
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on administrative expenses can be filed any time before the Co~rt 

baa granted the debtor a diacharge.of debta. It i• more difficult 

to determine when to file a proof of claim in a ·chapter 11 reorgan

i&atlon becauae while the filin& ii required prior to the Court's 

acceptance of the reorganization plan, there i1 no mechanis= tor 

determining when that acceptance will take place. A proof cf 

claim 1hould be filed immediately, with telephone concurrence by 
•' 

EPA HQ {OtCM and OWPE) and DOJ, if there 11 any reason to believe 

that a reorganization may be &bout to be concluded. 

Section 502 cf the Code governs the allowance of claims or . 

interests; a claim is deemed allowed "unless a party in interest 

•· •• objects.":..!/ In most cases, the proof of clai1:1 ahould be 

included in the litigation referral package lent-t~ OECM which· 

will then be 1ent to the Department of Justice and a~gned by the 

A11i1tant Attorney General for Land and Natural Resources er his 

delegate. The Department of Juitice mus~ be involved in the 

filin& of a proof of claim 1~ Bankruptcy Cour;.!:_!I · A• atated 

above, apecia~ procedure• aay be available in emergency aituations 

in which the aovenment would oth1rvi1• ai11 filin&~deadline1. 

Headquarter• and DOJ ahould be contacted. 

45/ - 11 u.s.c. I 506(&).See al10 (b)·(j) [Procedure after objection]. 

46/ See, fn 1, page 3 auprh for referral documentation that the 
- 1$ipartment of Justice aa requested regardin& the~: financial 
1tatu1 of re1pon1ible parties. · 
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C. Pleadings 

See the attached Index of Resources for a listing of prouf 1 of 

claim and other pleadings that EPA has filed 10 far • 

. On• problem area involve• the i11ue of whether.or not the 

United States ahould f 111 a motion to overcome the 1tay in Bankru~tcy 

Court before proceeding co 1eek injunctive relief in District Cour:. 

Ar1uably, the 1tatute i1 clear on its face and no 1pecial motion 

11 _necessary for continued exercise of our regulatory powers. 

Nonetheless, Bankruptcy Courts have held attorneys in cont•m?t 

for failing to overcome the 1t·ay. It ii recommended, cherefore, 

that a motion to overcome the 1tay be filed vith Bankruptcy Court 

when the goV.rnment seeks injunctive relief from a 'bankrupt party 

in District Court. 

D. Ap~eals 

Bankruptcy appeals are heard by appe~late panels of three 

bankruptcy judges appointed to the circuit coun1el, on election o: 

the circuit .:!_I If thi1 procedure ii not available, . appeals a·re 

to the Di1tricc Courta.48/ IPA and the Land and Natural le1ource1 -
Diviaion of DOJ will involve the Appellate Staff of the Land and 

Natural R11ourc11·Divl11on 1n appeala from d1ci1lon1 of a lankruptcy 

Court and in filina of amicua brief• on bankruptcy -i11ue1 related 

to bazardoua va1te alt• cleanup. 

,.,, -
48/ -

28 U.S.C. I 160 

28 U.S.C. I 1334 
\ 
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E. Federal Bankruptcy Court Jurisdiction 

The jurisdiction of Bankruptcy Courts has been ln a· confused 

1tat~ 1ince the Supreme Court'1·deci1ion in Northern Pipeli~e 

Con1truction Co. v. Marathon Pipe Line Co. !,!I The Court held 

unconstitutional the grant of power in the Bankruptcy Reform Act 

(28 U.S.C. l47l(b)(c)) that aave Bankruptcy Court1 juri1diction 

over all "civil proceedings arisin& under title ll [of the U.S. 

Code, Bankruptcy] or arising l~ or related to cases under title 

ll.".:.£1 Thi• broad jurisdictional 1rant to the Bankruptcy Co'l::-ts 

was dee~ed unconstitutional because bankruptcy judge• do not have 

th~ protection conferred by Article 111 of the U.S. Constitution 

(i.e~ lifetime tenure 1ubject ~o removal only by impea~hment and 

irreducible compensation). It .is unclear what effect the decision 

in Northern Pipeline will have on the type of ca••• that can be 
.· 

br.ought in Bankruptcy Court until Con1re11 11gislat11 a aolution. 

At the lea1t, however, it 11 clear that the traditional lt&te 

common-law action• (co111111onl7·called •Marathon cla~ma" by bankruptcy 

practitioner•) may no lon11r be liti1at1d in Bankruptcy Court abient 

the con11nt of the liti1ant1.!,1_/ 

• .. 
. 49/ v.s. . 102 s • Ct. 2858 (1912). - - -
50/ 28 u.s.c. l47l(b)(c). -
51/ Cook, New lankru~tcv It Ea11°l Solved, - Le&al i.mes, Sept. 6, • • 
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In reaction to C~ngreas' failure to enact legislation that 

vould rectify the. constitutional infirmity of the Code. the Adminis· 
. 

trattve nffice of the United States Courts, Wa1hington, D.C., for:• 

ulated model rule• to be uaed aa interim·mea1ure1 ~y th• United 

States Circuit Courta.!!1 The cover explanation circulated vith 

the rule• 1ummari1ed the ••in points aa follows: 

Under the model rule, all bankruptcy matter• are 
initially referred to a bankruptcy judae. [Section b(l) 
of the Rule]. In proceedin&• not involving a final 
judg~ent on a Marathon claim, the bankruptcy judge may 
enter order• and judgment• that become effective im:ed· 
iately, subject to distti~t court review if requested by 
1 party. (Section (c)(2).) ·With respect to final ju~g
=c~:s in Marathon claims, the bankruptcy judge prepares 
r·ecommended findings and concluaions and a proposed judg
ment. [Section (c)(J.)] A district judge then reviews 
the recommendation and enter• a judgment. (Section (C)l5)]. 
Where circwristance1 require, an order or judgment 
entered by-~ankzliptcy judae vill be confit'll)ed by a ai•· 
trict judge even if no objection ii filed.!,!/ 

Because the United Stat•• claim• are baaed.on federal rather 

than atate law, the proviaiona are not directly relevant to our· 

claim1. Nonethele11, the Rule• do appear to .allov the aovernm~nt 

---· ---- -- --r~~i=enc vith option• for •••kin& relief in the iank· 

ruptcy Court. For example, the Unitetd States can move the District 
-w 

Court to "vithdrav the reference to the bankruptcy juda•."!!' lf 

,!!/ See: Memorandum from Wiiliam E. Foley (Dir. "dmin Officer 
or-u.s. Court•) to Judgea, Clerk• u.s. Court Syatem Reaarding 

~ontinued Operation of the·lanknsptcy Court Syatem after Dec. i4, 
1982 in the Abaence of Congre~1ional Action. 

Id. -
~I· l1471(d) grant• Banknsptcy Judgea the authority to refuse· 

jurisdiction. · 
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1uch a motion were gr1nted, the District Cour: coulc retain t~e 

entire matter, refer part of i: bac:k to the bankruptcy ju_dge or 

refer the entire matter back t~ .. ;: bankruptcy judge. The govern

ment 1hould also make a 1imultaneuu1 motion to overcome the 1t1y. 

If. however, an action in Bankruptcy Court hat already been init1a:ec, 

the government may file a motion to 1tay the bankruptcy matter in 

order to proceed in District Court.55/ -
V. THtORltS OF I~~IV!DUAL LlABILI:Y 

The government anticipates 1ituation1 in which individuals 

responsible for the crea:ion of haiardoua waste site concitiona are 

financially solvent even though the corporate owners and operators 

are bankr'Up-t·.-1n-··a\ich a case·, the United States may choose t:i 

ignore the estate i~ bankruptcy and pursue the responsible ~nci~ic

ual1 •• as individuals •• directly, or the United States coulc 

pursue ~oth the as1et1 of the bankrupt corporation and the appro

priate individuala.56/ -
l!I Tb••• procedural recommendation• were •ad• informally in 

converaatlon1 vith ataff aember1 of the u.s. Administrative 
.Court1. Perhap1 reflectin& th• current confu1ion in the bankruptcy 
court 171c .. , one 1taff attor."lev 1tat1d that CtRCLA action• appeared 
to pre1enc unu1ual 1ubject aa:< · -:nae a D1atr1ct ,.Courc would wish· 
to hear 1t11lf in. li&ht ·of ~:..... Pipeline; the other 1t1ff 
attorney d11cour11ed EPA from --~ - .. :pttna to be heard' by District 
Court, 1tating that bu1ine11 vaa proceedin& aa uaual in bankruptcy 
courts. · 

i,!I For a general di1cu1sion cf individual liability, !!! Guidance 
Memo "Liability of Cotporate Shareholder• and Suc_ce11or Corpe· 

rations for Abandoned Sites Under the Comprehensive Environmental 
P.e1pon1e Compensation, and 1.iatn l i ty Ac: ( CtRCl.A )" from Ccur:ney ~~. 
Price to l•&ional Coun1el1 due to be issued June.t984. 
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A. Peraonal Involvement in Acta and Omi11ions 

The 1cop1 of per1onal liability of corporate officers ia brcac. 

A ~orporate officer, director, or aaent i• liable for tort• he 

commit• regardle11 of whether ht acted.on hit own ~•half or to 

benefit the corporation, regardle11 of whether he personally bene

fited from the commi11ion of the tort and regardle11 ot whether 

the corporation it also liable. Me 11 alao liable tor the torts 

of the corporation and of other directors, ofticers or agents i! 

he failed to exercise reasonable care.57/ -
The liability of corporate officera 11 generally li:1:ec to. 

1ituation1 in which t~e corporate defendant hat knowledge or 

re1pon1ibility for tortious acts being com:itted within his area 

of re1pon1ibility. A general duty of 1up1rvi1ion may be an ins~f~ 

f ic1ent basi1 for liability.58/ -
The United Stat11 plana to aake u11 of thia theory of liabil•:y 

in pursuing, in certain cases, the ai1et1 of individuals involved 

wit~ cor~orations that have declared bankruptcy. The fact patterns 

of these particular ca1e1 11em v1ll·1ulted to the law~ ~hey ~nvolve 

11tuat1on1 in vhich ha1ardou1 vaate treataent or di1po1al operation• 

~I See: 19 C.J.S. Corporat1on1 11145, ISO (194p). Accord: 
lr.l. v. He11, 41 F. Supp. 197, (S.D. M.Y. 1913). See al10: 

Millei"""V"':' MuaCiiille. 1970 A. 2d (R.J. Super •• 1961); Donaco Inc. 
v. Casper Corg·· 587 F. 2d. 609 (3d C1r. 1V71); P•tY!•n v. Kovt~. 
340 Ro. 11. I O s.w. 2d. i5l. 856 (19~3). Singleton v. Armor 
Velvet Cor!., 4 P. 2d 223 (cal. App). See a!ao ln.ef in U.s. v. · 
Mafi!er (M .• Pa.) drafted by Mich••l St1£n61r1. At~orney-:-ti\viron
aental Defense Section. DOJ. (April 1, 1983) for a d1acu111on ot 
peraonal liability. 

58/ Martin v. Wood, 40~ F. id 31U (3d. Cir. 1968). - -
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were directed by employees of corporation1 that later declared 

corporate b~nkruptcy and abandoned the facilities, leaving public 

n~itance conditions essentially of their own creation. 

1n fact, EPA and the Department of Justice have already used 

this legal theory 1uccessfully. In one RCRA Section 7003 ca1e, the 

United States argued that this Section impo1e1 personal liability 

on corporate officers. The Court deni•d defendant'• motion to 

dis=iss, s:a:ing: 

"In Missouri, a corporate officer who participates 
in the com~ission of a tort may be held personally 
liable for any resulting damage. PatY'!an v. Mowev, 
100 S.W. 2d 851, ~56 (Mo. 1936). 'A contrary ru•e 
would enable a direc:or or officer of a cgrporation 
to perpetrate flagrant injuries and 11cape liabi!ity 
behind the 1hield of his repre1ent&tiv1 character, 
even though the corporation mi1ht be inaolvent or 
irresponsiDle.' 19 ~. Jur. 2d i 1382 at 77.59/ -

In addition to theorie1 of individual tort liability, 'ERC~A 

explicitly allows individual• to be held liable for cleaning up 

hazardous va1te 1ic11. Section 107 of CERCLA clearly permits iC?O• 

tition of strict liability upon broad cla11e1 of persons includ~ng 

an individual owner or operator, any p1r1on vho at th• time of 

di1po1al of any ba1ardou1 1ub1tanc1 owned or operated any facility, 

p1r1on1 vbo arrana•d for d11po1al and p1r1on1 vho accepted for 

tranaport ba1ardou1 1ub1tanc11.~/ 

&1, inter alia, "an individual."61/ -
The Act def int·• "peraon" 

~ 

One purpo11 of the corporate 

l,!/ U.S. v. North Eastern Pharmaceutical • Chemical Co.~ Inc. 
it"'il., (NfPACCO) No. 8v-566o-cv-sQ (Western D11t.o. I9a~). 

A later NEPACCO d1c11ion ba11d a determination of liabll1ty on 1107 
of CERC1.A. (see disc~1sion infra) 

!QI CERCI.A ll07(a)(l)(2). (3)(4) 

61/ CERCI.A I l01(2l). -
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1tructure 11 to in1ul•te 1hareholder1 from liability. There 11, 

however, no insulation from liability -- no corporate veil to 

pierce -- when officer• or ag•nt1 of a corporation com=it tortious 

act1 or participate personally in the commi11ion of torts. 

B. Piercing the Corporate Veil 

By piercing the corporate veil, th• United Stat•• may be 

able to establish the individual liability of 1hareholder1 for 

cores com:itted by the corporation. The ca1e law tends to upheld 

protection of the corporate form. Courts will, however, make 

except ions to th is rule when 1hareholder1 have com:in&led ind i vi·a:.:&! 

and corporate affairs 10 that the corporation appears to be no 

more than the "alter ego" of the individual 1hartholder. 

Federal courts have relied on the.tollowing factual tests in 

determining when to pierce the c~rporatt vt~l: l) 11 the corporation 
. . 

undercapicalized for ita purpo111? 2) Doti the corporation ob1erve 

corporate'formalitie11 3) Doti the corporation pay dividends? 

~) 1• the corporation aolvent7 5) Have the aom1nanc 1hareholder1 

1iphoned corporate funda? 6) Doe• th• 1ituacion pre1ent an element 

of "fundaaental \infalrne1i"t62/ Court• have refu1ed to pierce the -
veil abaent a 1hovin1 of fundamental unfaime11 ·!!'. However, 

62/ -
63/ -

r· 

United Stat•• v. Piaani~ 646 F.2d. 13, 18 (ld. Cir. 1981). 

DeWicc Trucking Brokers v. w. l•g Fleming Fruit Company, 
540 t. id 681, 687 (4th Cir. 197 ). .. 
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fraud need not be 1hovn if federal law governs a case.!:/ Th~ 

1ener1l rule applied by federal court• to c11e1 involving federil 

1tatutes i1 that the individu•l• ••Y· be neld liable in the 1nteres: 

of public convenience, fairne11 and equity. Th• 1pecific atatutory 

directive• of C£1Cl.A support a federal law. In addition, the 

language of CERCl.A e1t1bli1hes liability for individuals who owneo, 

operated or otherwise controlled activiti•• at haz1rdou1 wa1te 

sites.~/ 

Fact situations faced by the United States invol~ing ~a:a:do~s 

waste disposal or treatment operation• 1hould prove appropriate. 

for piercing the veil. ln many ca1e1, the United States is finaing 

that CtRCl.A problems have been created by corporations that have 
. 

·been mi1managed and undercapi:1liz1d for the purpo11 of handling 

hazardous waste. Moreover, in 1ome c11e1, the 1ame individu•l 

1hareholder/director1 have di11olved and reformed 'e11entially the 

same hazardous waste operationl 1everal tim11, an indication that 

the corporate form i1 bein& uaed a1 a 1hield and "alter ego" for 

individual1. 

64/ United Stat•• v. Normandy Hou•• Murainf Home, 428 F.Supp.42l, 
~ 424 (b. Ai11. 1977). Th• 1ovenment vii vane.to argue that 
federal lav appli•• to piercin& the veil. U.S. v. Kimbell Foods, 
440 u. S. 71S ( 1979), bold• that application-0:-St•.t• law 160,u.d 
not fna1trate the obj1ctive1 of federal 1tatute1. ln the Pisani 
ca11, 1uc1a, at 17, the Third C1rcu1t 1tated, "We believe it 11 
unde1ira 1 to let the ri1ht1 of tb• United State• cbana• vh1n1ver 
State court• i11u1 nev deci1ion1 on piercin& the corporate veil." 

65/ - See, P•&•• 7-9. Cuidance Memo .. Liability of Corporate Officers" 
fn 49 1upra. -
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c. Per1onal Juri1diction in Ca1e1 Involving Corporate 
Officers or Sh•reholders 

9832,7 

.. 
lf the United Stat•• proceed• to initiate action againtt 

indi~idual corporate officer• or ·1hareholder1, the -aovernment should 

anticipate that defendants may rai11 the def1n1e o! improper juris· 

diction or 1ervice of proce11 if they re1id1 out1ide th• 1tate 

where the CERCl.A lite i1. For example, in U.S. v. North Eastern -
Phanziaceutical & Chemical Co., Inc., et al. (NEPACCO)!!_I, defendants 

alleged that, as Connecticut residents, they were not subject to 

extraterritorial 1ervice of process under Missouri rulei oi civil 

proc~cure. They argued that since their act1 in directing the 

di1po1al of hazardou1 vaate in Missouri occurred not •• their 
. 

individual acts but aa the corporate acts of NEPACCO, they co~ld 

not be aubject to extraterritorial 11rvic1 of proc111 as defined in 

the Hi11ouri rules. 

The Court rejected thi1 ar1um1nt •• overly technical and 

affirmed that it bad valid peraonal juri1diction ove~ the defendants. 

····- ----··--· ""'waver, point• to the need for attorney• to r11eaTch 

1tat1 law r11ardin1 per1onal Juriadictlon and 11rvlc• of proc111. 

l1f 1rral1 co the Departaenc of Juatlc• abould include a~cicipated 

O•f•n••• related to pera»nal juriadlction. 
' . 

Order No. 5066·CV·SW, (June ll, 1981, W. n11t. K111ouri, 
SiJ Div.) 
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Introduction 

The following enforcement memorandum, which was prepar~c 
in cooperation with the Office of General Counsel, identifies 
l~gal principles bearing on the extent to which corporate 

·shareholders and successor corporations may be held liable 
for response costs that arise as a result of a release of a 
hazardous substance from an abandoned hazardous waste facility. 
In the discussion section pertaining to each part,· the memorandum 
reviews the law on the subject from established traditional 
jurisprudence to current evolving standards. Although general 
rules of liability are delineated, these principles must be 
carefully applied to th~ unique fact pattern of any given 
case. 

I. THE LIABILITY OF CORPORATE SHAREHOLDERS UNOER CERCLA 

Baek;round 

Normally, it is the corporate entity that vill be held 
accountable for cleanup costs under CERCLA. In certain 
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instances, however, EPA may want to extend liability to include 
corporate shareholders. This may arise, for example, where a 
corporation, which had owned or operated a waste disposal site 
a~ the time of the contamination, is no longer in business. 
'lt\e situation may also occur if a corporation is still in 
e~istence~ but does not have sufficient assets to reimburse 
the fund for cleanup costs. There are two additional policy 
reasons for extending liability to corporate shareholders. 
First, this type of action would promote corporate responsibil
ity for those shareholders who in fact control the corporate 
decisicn-making process: it would also deter other shareholders 
in similar situations from acting irresponsibly. Second, the 
establishment of shareholder liability would aid the negotiation 
process and motivate responsible parties toward settlement. 

Traditional corporation law favors preserving the corporate 
entity, thereby insulating shareholders from corporate liability. 
Nevertheless, as will be discussed below, there are exceptions 
to this general principle that would allow a court to disregard 
corporate form and impose liability under CERCLA on individual 
shareholders. 

Issue 

What is the extent of liability for a corporate share
holder under CERCLA for response costs that arise as a result 
of a release of a hazardous substance from an abandoned hazardous 
waste facility? 

Summary 

The question of whether EPA can hold a shareholder of a 
corporation liable under CERCLA is a decision that must .turn 
on the unique facts specific to given situation. Generally, 
however, in the interests of public convenience, fairness, and 
equity, EPA may disregard the corporate entity when the shareholder 
controlled or directed the activities of a corporate hazardous 
waste generator, transporter, or facility. 

Discussion 

·Section l07Ca)(2) of CERCt.A provides that any owner or 
operator of a fa~ility which releases a hazardous substance 
shall be liable for all necessary response costs resulting 
from such a release. Section 101(20)(A)(iii) of CERCLA clearly 
states that the tenn •owner or operator• as applied to abandoned 
facilities includes •any person who owned, operated, or otnerwise 
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controlled activit·ies at such facility immediately pt'ior to 
such abandonment• (emphasis added). 

In addition, Sections 107(a)(3) and l07(a)(4) of CERCLA 
im~ose liability for response costs on any person who arranged 
for the disposal or treatment of a hazardous substance (the 
generator), as well as any person who accepted a hazardous 
lubstance for transport to th~ disposal or treatment facility 
lthe transporter). 

The term •person• is def. .n CERCLA Section 101(21) 

. . 

as, inter alia, an individual, !1rm, corporation, association, 
partnership;-()r commercial entity. A shareholder may exist 
as any of the forms mentioned in Section 101(21). Therefore, a 
shareholder may be considered a person under CERCI.A and, conse
quently, held liable for response costs incurred as a result 
of a release of a hazardous substance from a CERCLA facility 
if the shareholder: 

0 

0 

• 

Owned, operated, or otherwise controlled activities 
at such facility im.'Tlediately prior to abandonment 
(CERCLA Section 107(a)(2): Section l01C20)(A)(iiill: 

Arranged for the disposal or treatment (or 
arran9ed with a transporter for the disposal or 
treatment) of the hazardous substance (CERCI.A 
Section l07(a)(3)): or 

Accepted.the hazardous substance for transport to 
the disposal or ·treatment facility selected by such 
person [CERCI.A Section l07(a)(4)). 

Notwithstanding CERCLA's statutory lanouage1 courts 
normally seek to preserve the corporate form and thus maintain 
the principle of limited liability for· its shareho~ders. ~/ 
In fact, fundamental •to the theory of corporation law is 
the concept that a corporation i• a leoal separate ~ntity, a 
legal being having an existence •eparate and distinct from· 

~/ See Pardo v. Wilson Line of Washington, Inc., 414 F.2d 
!Tis, 1149 (0.C. Cir. 1969>: Krivo Industrial Supply Co. 
v. National Distillers' Chem. Corp., 483 F.2d 1098, 
1102 (5th Cir. 1973), modified per curiam, 490.F.2d 916 
(5th Cir. l974)J Homan and Cr1men, Inc. v. Harris, 626 
F.2d 1201, 1208 (Sth Cir. 1980). 
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that of its owners.• ~/- This concept permits corpora_te 
shareholders •to limit their personal liability to the extent 
of their investment.• ~/ Thus, although a shareholder may 
be considered a •person• under CERCI.A (and therefore subject 
to the Act's liability provisions), the application of corporate 
~aw would tend to shield the shareholder from such liab~lity • 
• • 
) Nevertheles~, a cou7t may find that the statutory language 
1tsel~ is suff 1c1~nt to 1m~ose ·shareho~der liability notwith
standing corporation la~. _/ Alternatively, to establish 
shareholder liability, a court may find that the oeneral prin
ciples of corporation law apply but, nonetheless, set aside 
the li~ited liability principle through the application of 
th~ eq~itable doctrine of •piercing the corporate veil.• 

Simply stated, the doctrine of piercing the corporate 
veil refers to the process of disregarding the corporate 

~/ 

~/ 

~/ 

Krivo !~dustrial Supply Co. v. National Distillers & Chem. 
Corp., 483 F.2d 1098, 1102 (5th Cir. 1973), modified 2!! 
curiam, 490 F.2d 916 (Sth Cir. 1974). 

Id. 

See United States v. Northeastern Pharmaceutical and 
Chemical Company, Inc., et al., 80-5066-CV-S-4, memorandum 
op. (W.D. Mo., 1984). In Northeastern Pharmaceutical the 
district court noted that a literal reading of Section 
10l(20)(A) •provides that a person who owns interest i~ a 
facility and is actively participating in its management 
can be held liable for the disposal of hazardous waste.• 
(Memorandum op. at 36.• The court vent·on to fin~ that 
there was sufficient evidence to impose liability on one 
of the defendants pursuant to this statutory definition . 
of •owner and operator,• and the Section l07(a)(l) liability 
provision of the Act. The fact that the defendant was a 
major stockholder did not necessitate the application of 
corporate law, and thus the ~rinciple ot limited liability: 
•To hold othervise and allow [the defendant) to be shielded 
by the corporate veil •would frustrate congressional purpose 
.by exempting from the operation of the Act a large class 
of persons who are uniquely qualified to assume the burden 
imposed by [CERCLAJ.•• (Memorandum op. at 37, citation 
omitted.) 
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entity to hold either corporate shareholders or specific 
individuals liable for corporate activities. :1 

In.order to determine whether to disregard corporate form 
and thereby pierce the corporate veil, courts generally have 
iought to establish two primary elements. 6; First, that the 
corporation and the shareholder share such-a unity of interest 
and ownership between them that the two no longer exist as 
distinct entities. 7; Second, that a failure to disregard the 
corporate form woula create an ineQuitable result. ~/ 

The first element may be established ~y demonstrating 
that the corporation was controlled by an •alter ego.• This 
would not include "mere majority or complete stock control, 
but com~lete domination, not only of finances, but of policy 
and business practice in respect to the transaction attacke~ 

~/ 

~/ 

See Henn, LAW OF CORPORATIONS SS143, 146 11961). This 
doctrine applies with equal force to parent-subsidiary 
relationships (i.e., where one corporation owns the 
controlling stoC"k""'Of another corporation). 

Generally, courts have sought to establish these elements 
in the context of various theories, such as the •identity," 
•instrumentality,• •alter ego,• and •agency• theories. 
Although these terms actually suggest different concepts, 
each employs similiar criteria for deciding whether to 
pierce the corporate veil. · 

See United States v. Standard Beauty Supply Stores, 
"fn'C., 561 F.2d 774, 777 (9th Cir. l977); FMC Fin. Corp. 
v:--M'urphree, 632 F.2d 413, 422 (Sth Cir·. 1980). 

See Automotriz Del Golfo de Cal. S.A. v. Resnick, 47 Cal. 
2Cr°792, 796, 306 P.2d l (1957); DeWitt Truck Broker, Inc. 
v. w. Ray Flemming Fruit Co., 540 F.2d 681, 689 (4th 
Cir. 1976). Some jurisdictions require a third element 
for piercing the corporate veil: that the corporate 
•tructure must have worked an injustice on, or was the 
proximate cause of injury to, the par~y seeking relief • 

. see e.Q., Berger v. Columbia Broadcasting Sy~tem, Inc., 
453 F.2d 991, 995 (Sth Cir. 1972), cert. denied, 409 
U.S. 848, 93 S.Ct. 54, 34 L.Ed.2d 89 (1972); Lowendahl 
v. Baltimore • O.R.R., 247 A.O. 144, 287 N.Y.S. 62, 76 
11936), aff 'd 272 N.Y. 360, 6 N.E.2d 56 (Ct. App~ 1936), 
but see, Brunswick Corp. v. Waxman, 599 F.2d 34, 35-36 
(2d Cir. 1979). 
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so that the corporate entity as to this transaction had at the 
time no separate mind, will or existence of its own.• !I 

In analyzing this first element, courts have generally 
considered the degree to which corporate •formalities have 
been followed [so as) to maintain a separate corporate iden
~ity.• 10; For example, the corporate veil has been pierced 
'n instiiices where there had been a failure to maintain adequate 
~orporate records, or where corporate finances had not been 
kept separate from personal accounts •. .:;_; 

The second element of the test is satisfied when the 
failure to disregard the corporate entity would result in 
fraud ~r injustice. 12; This would occur, for example, in 
cases •here there haS-been a failure to adequately capital
ize for the de~ts normally assocated with the business 
undertaking, 13; or where the corporate form has been em~loyed 
to misreprese"in' or defraud a creditor. 14; 

~/ 

.::1 

.::.1 

.!,!! 

~/ 

Be~ger v. Colum=ia Broadcasting System, Inc., 453 F.2d 
991, 995 (5th Cir. 1972), cert. denied, 409 U.S. 848, 
93 S.Ct. 54, 34 L.Ed.2d 89 (1972). 

Labadie Coal Co. v. Black, 672 F.2d 92, 96 (O.C. Cir. 
1982): ~DeWitt Truck Broker, Inc. v. w. Ray Flemming 
Fruit Co., 540 F.2d 681, 686 n. 14 (collecting cases) 
(4th Cir. 1976) • 

Lakota Girl Scout C., Inc. v. Havey Fund-Rai&. Man., Inc., 
519 F.2d 634, 638 (8th. Cir. 1975): Dudley v. Smith, 504 
F.2d 979, 9~2 (5th Cir. 1974) • 

Some courts require that there be actual fraud or injustice 
akin to fraud. !!!, Chengelis v. Cenco Instruments Corp., 
386 F. Supp 862 (W.D. Pa.) aff'd ~, 523 F.2d 1050 (3d 
Cir. 1975). Most jurisdictions do not require proof of 
actual frau.d. See-DeWitt Truck Brokers v. w. Ray Flemming 
Fruit Co., 540 'f:"2d 681, 684 (4th Cir. 1976). 

See Anderson v. AbbOt, 321 U.S. 349, 362, 64 S.Ct. 531, 
~L.Ed. 793 (1944): Machinery Rental, Inc. v. Herpel 
(In re Multiponics, Inc.), 622 F.2d 709, 717 (5th Cir. 

·19-80). 

See FMC Fin. Corp. v. Murphree, 632 F.2d 413, 423 (5th 
err. 19eo>. 
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In applying the dual analysis, courts act under consider
ations of equity: therefore, the question of whether the 
corporate veil will be lifted is largP.ly one of fact, unique 
to a given set of circumstances. However, the substantive 
law applicable to a case may also have ~reat importance. For 
example, in applying state corpora~ion law, state courts have 
~een generally reluctant to ~ierce the corporate veil. 15; 
Federal courts, however, in ~;-:ying federal standards,ri'ave 
shown more willingness to di~:-~;3rd the corporate entity and 
hold individuals liable for cor;orate actions. ~/ 

In many instances federal decisions do draw upon state 
law and state interpretations of common law for guidance. li; 
However, federal courts that are involved with federal ~ 

question litigation are not bound by state substantive law 
or rulings . ..:!I In such cases, either federal common law 

.::.1 

!,21 

,!!1 

See discussion in Note, Piercing the Corporate Law Veil: 
The Alter Ego Doctrine Under Federal Common Law, 95 
Harvard L.R. 8S3, 855 (1982). 

. . 
It is well settled that a corporate entity must be dis
regarded whenever it was formed or used to circumvent 
the provisions of a statute. !!!, United States v. Lehigh 
Valle~ R.R., 220 u.s. 257, 259, 31 s.ct. 387.· SSL.Ed. 
458 ( 911)1 Schenley Distillers Corp. v. United States, 
326 U.S. 432, 437, 66 s.ct. 247, 90 L.Ed. 181" (194S): 
Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th 
Cir. l96S): Casanova Guns, Inc. v. Connally, 454 F.2d 
1320, 1322 (7th Cir. 1972). 

see Seymour v. Hull ' Moreland Eng'g, 605 F.2d 1105 (9th 
Cir. 1979): Rules of Decision Act, 28 u.s.c. Sl6S2 (19i6l. 
Generally, federal courts vill adopt state law when to 
do ao is reasonable and not contrary to existing federal 
policy. United States v. Polizzi, SOO F.2d 856, 907 (l9i4). 
See also discussion 1n note l9, infra. 

UNITED STATES CONSTITUTION art. VI, cl. 2. 
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or specific statutory directives may determine whether or not 
to pierce the corporate veil. _::; 

r 

See Anderson v. Abbot, 321 U.S. 349, 642 S.Ct. 531, 88 
L:"Ed. 793 (1944): Town of Brookline v. Gorsuch, 667 F.2d 
215, 221 (1981). For a general discussion of federal 
common law and piercing the corporate veil see, note 15, 
supra. The decision as to whether to apply state law or 
a federal standard is dependent on many factors: 

•These factors include the extent to which: (1) a 
need exists for national uniformity: (2) a federal 
r·J:e would disrupt commercial relationships predicated 
on state law: (31 application of state law would 
frustrate specific objectives of .the federal program: 
(4) im~lementation of a particular rule would cause 
administrative hardships or would aid in administrative 
conveniences: (5) the regulations lend weight to the 
application of a uniform rule: (6) the action in 
question has a direct effect on financial obligations 
of the United States: and (7) substantial federal 
interest in the outcome of the litigation exists. 

Even with the use of these factors, -however, wheth~r 
state law will be adopted as the federal rule or 
a unique federal uniform rule of decision will be 
formulated remains unclear. The courts have failed 
to either mention the applicable law or to ~tate the 
underlying rationale for, their choice of which law to 
apply.• Note, Piercing the Corporate Veil in Federal 
Courts: Is Circumvention of a Statute Enou h?, 13 Pac. 
L.J. 24S, 249 ( 2) c1tat1ons omitted • 

In discussions concerning CERCLA, the courts and Congress 
have addressed several of the above mentioned factors. 
CERCLA. For example, the need for national uniformity to 
carry out the federal superfund program has been clearly 
stated in United States v. Chem-~ne, C-1-82-840, slip op. 
(S.D. Ohio, Oct. 11, l983). In C em-Pyne, the court stated 
that the purpose of CERCLA was to ensure the development 
of a uniform rule of law, and the court pointed out the 
dangers of a variable atandard on hazardous waste disposal 
practices that are clearly interstate. (Slip op. at 
11-13.) See also,~ v. Georoeoff, S62. F. Supp. 1300, 
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The general rule applied by federal courts to cases in
volving federal statutes is that •a corporate entity may be 
disregarded in the interests of public convenience, fairness 
and equity.• 20/ In applying this ·rule, •federal courts 
~ill look closely at the purpose of the federal statute to 
~etennine whether that statute places importance on the 
Corporate form.• 21/ Furthermore, where a statute contains 
specific directives on when the corporate entity may be 
disregarded and indiviouals held liable for the acts or debts 
of a valid corporation, courts must defer to the congressional 
mandate. ~/ 

Thus, even under general principles of corporation law, 
courts may consider the language of statute in determining 
whether to im?ose liability on corporate shareholders. 
Therefore, a court may use the statutory language of CERCtA 
either as a rationale for piercing a corporate veil {when 
corporation law is a??lied) or as an independent statutory 
basis for imposing liability (notwithstanding the general 
principles of corporation law). ~/ 

19 (continued)/ 

~/ 

!;_/ 

_!!1 

~/ 

1312 (N.O. Ohio, 1983.>: 126 Cong. ~ec. H. 11,787 (De:. 
3, 1983). 

The Chem-pyne court stated that •the improper disposal 
or release of hazardous substances is an enormous and 
complex problem of national magnitude involving uniquely 
federal interests.• (Slip op. at·11.) The court further 
noted that •a driving force toward the development of 
CERCLA was the recognition that a response to this 
pervasive condition at the State level was generally 
inadequate: and that the United States has a unique 
federal financial interest in the trust fund that is 
funded by general and excise taxes.• (Slip op. at 11, 
citing, 5 U.S. Code Cong.• Ad. News at 6,142.) ~ 
also, 126 Cong. Rec. at H. 11,801. 

Capital Telephone Company, Inc. v. F.C.C., 498 F.2d 734, 
738 (0.C. Cir. 1974 >. . 
Town of Brookline v. Gorsuch, 667 F.2d 215, 221 (19811. 

Anderson v. Abbot, 321 U~S. 349, 365, 64 S.Ct. 531, 
88 L.Ed 793 (1944). 

See discussion, supra, note 4. 
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Conclusion 

The Agency should rely upon the statutory language of the 
Act as the basis for imposing liability on any person who 
controlled or directed the activities of a hazardous waste 
tacility·inunediately prior to abandonment, or on any person 
~ho is a generator or transporter, notwithstanding the fact 
that that individual is a shareholder. Additionally, and 
alternatively, the Agency may rely on the general principles 
of cor?oration law to pierce the corporate veil by applying 
the current federal standard of public convenience, fairness, 
and equity. Ho~ever, when seeking to pierce the corporate 
veil, ~he ~gency should be prepared to apply the traditional 
dual test previously discussed in order to provide additional 
support for extendin~ liability to corporate shareholders. 

II. THE LIABILIT~ OF SUCCESSOR CORPORATIONS UNDER CERCLA 

~ackground 

Section 107(a)(2) of CERCLA extends liability for response 
costs to •any person who at the time of disposal of any hazardous 
substance owned or operated any facility at which such hazardous 
substances were disposed of.• Situations may arise, however, 
where a cor~oration, which previously had owned or operated a 
hazardous waste facility, now ·transfers corporate ownership to 
another corporation. In such. cases, it is important to determine 
whether the liability of the predecessor corporation's action · 
regarding the disposal of hazardous waste is also transferred 
to the successor corporation. ~/ 

Issue 

What is the extent of liability for successor corporations 
under CERCL.A? 

~/ The discussion that follows is equally applicable to 
successor corporations of generators. and transporters 
associated with hazardous substances released from CERCLA 
facility. 
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Summary 

When corporate ownership is transferred from one cor
poration to another, the successor corporation is liable for 
the acts of its predecessor if the new corporation acquired 
~~nership by merger or consolidation. If, however, the 
jcquisition was through the sale or transfer of assets, the 
successor corporation is not liable unless: 

a) The purchasing corporation expressly or 
impliedly agreea to assume such obligations: 

b) The transaction a~ounts to a •de facto• consoli
dation or merger: 

c) The purchasing corporation is mer~ly a continu
ation of the selling corporation: or . 

d) The transaction was fraudulently entered into 
in order to escape liability. 

Notwithstanding the above criteria, a successor corpora
tion may be held liable for the acts of the predecessor 
corporation if the new corporation continues substantially 
the same business operations as the selling corporation. 

Discussion 

The liability of a successor corporation, according to 
traditional corporation law~ is dependent on the structure of 
the corporate acquistion. 2 / Corporate ownership may be 
transferred in one of three-ways: 1) through the sale of stock 
to another corporation: 2) by a merger or consolidation with 
another corporationr or 3) by the aale of its assets to another 
corporation. 26; Where a corporation is acquired through ~he 
•purchase of i!l of its ·outstanding stock, the corporate 
entity remain• intact and retains its liabilities, despite 

!:I 

,!!/ 

See N.J. Trans~. Dep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 41 A.2d llSl (super. Ct. Law Div. 1980). 

Note, Torts - Product Liability - Successor Corporation 
Strictly Liable for Defective Products Manufactured by 
the Predecessor Corporation, 27 Villanova L.R. 411, 412 
(l9BO) (citations omitted) [hereinafter cited as Note, 
Torts - Product Liability). 
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the change of ownership.• 27; By the same token, a purchasing 
corporation retains liability for claims against the predecessor 
company if the transaction is in the form of a merger or con
solidation. ~/ Where, however, the acquisition is in the form 
of a sale or other transferance of all of a corporation's assets 
to a successor corporation, the latter is not liable for the 
~ebts and liabilities of the predecessor corporation. 29; . . ~ 

~ 

, There are four exceptions to this general rule of non-
l iabi l i ty in asset acquisitions. A successor corporation 
is liable for the actions of its predecessor corporation if 
one of the following is shown: 

1) The purchaser expressly or impliedly 
agrees to assume such obligations: 

2) The transaction amounts to a •de facto• 
consolidation or .merger: 

3) The purchasing corporation is merely a 
continuation of the selling corpor
ation: or 

4) The transaction is entered into fraudulently 
in order to escape liability. ~/ · 

The application of 'the traditional corporate law approach 
to successor liability has in many inst~nces led to particularly 

~/ 

~/ 

29/ 

~/ 

N.J. Transp. Oep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d 1157 (Super. Ct. Law Div. 1980). 

Id. A merger occurs when one of the combining corpor
itions continues to exist1 a consolidation exists when 
all of the combining corporations ar.e dissolved and an 
entirely ~ew corporation i• formed. 

See N.J. Transp. Dep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d 1151 (Super. Ct. Law Div. 1980), 
citing, Jackson v. N.J. Manu. Ins. Co., 166 N.J. Super. 
488, 454 (Super. Ct. App. Div. 1979), cert. denied, 81 
N.J. 330 (1979). 

Id., Note, Torts - Product Liability, supra note, 26 at 
413 n. lS-18. 
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harsh and unjust results, especially with respect to product 
liabili~y cases. !:I Therefore, in an effort to provide an 
adequate remedy and to protect injured consumers, courts 
h~ve broadened the exemptions to the general rule by either 
modifying or recasting the •de facto• and •mere continuation• 
e~emptions to include an element of public policy. 32/ 

r -

More recently, however, the general rule has been aban
doned altogether by several jurisdictions and, in essence, a 
new theory for establishing successor liability has evolved 
based upon the similarity of business operations. 33; The 
new ap~roach has been cast by one court in the fol!Owing way: 

.::.1 

:!1 

~/ 

•tw]here ..• the successor corporation acquires 
all or substantially all of the assets of the 
predecessor corporation for cash and c~nti~ues 

~McKee v. Harris-Seybold Co., 109 N.J. Super. SSS, 
264 A.2d 98 (Super. Ct. Law Div. 1970), aff'd per curiami 
118 N.J. Super. 480, 288 A.2d 585 (Super. Ct. App. Div. 
1972): ~loberdanz v. Joy Mfg. Co., 288 F.Supp. 817 (0. 
Colo. 1968). 

See N.J. Transp. Oep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d llSl (Super. Ct. Law Div. 19801: 
See also, Knapp v. North Arn. Rockvell Corp., 506 F.2d 
361 (3d Cir. 1974), cert. denied, 421 u.s. 965 (19751: 
~ v. B. Offen• Co., 501 F.2d 1145 (lst Cir. 1975); 
Turner v. Bituminous Gas Co., 397 Mich. 406, 244 N.W.2d 
873 (1976). 

The theory has also been ref erred to as the •product-
l ine• approach. In adopting this new approach to 
auccessor liability, some court• have abandoned the 
traditional rule of non-liability in asset acquisitions. 
See e.g., Ray v. Alad Corp., 19 Cal. 3d 22, S60 P.2d 
3, 136 Cal. Rptr. 574 (1977). Other courts have con
sidered the new approach as an exemption to the general 
rule. See e.g., Daveko .v. Joriensen Steel Co., 290 Pa. 
Super. Ct. 15, 434 A.2d 106 (l 81): Note, Torts - Product 
Liability, supra notei 26 at 418 n. 38. And, a few 
jurisdictions have rejected the nev approach. See 
Travis v. Harris Corp., 565 F.2d 443 (7th Cir. Ti'f7l: 
Tucker v. Paxson Mach. Co., 64S F.2d 620 (8th Cir. l98ll. 
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essentially the same manufacturing operation 
as the predecessor corporation the successor 
remains liable for the products liability claims 
of its predecessor.• ~/ 

; This.theory of establishing successor liability differs 
£;rom the •de facto• and •mere continuation• exemptions in that 
t'he new approach does not examine whether there is a continuity 
of corporate structure or ownership (~, whether the predecessor 
and successor corporation share a common director or officerl. 
Instead, according to the new theory, liability will be imposed 
if the successor corporation continues essentially the same 
manufa~turing or business operation as its predecessor corporation, 
even if no continuity of ownership exists between them. ~/ 

Until recently, this new approach for establishing successor 
liability was confined mostly to product liability cases. 
However, a recent New Jersey decision extended its application 
to the area of environmental torts. The Superior Court of New 
Jersey, in N.J. Transportation Department v. PSC Resources, 
Inc. 36;, rejected the traditional corporate approach to 
successor liability where the defendant and its predecessor 
corporation had allegedly discharged hazardous wastes. The 
court reasoned that the underlying policy rationale for 
abandonment of the traditional approach in defective product 
cases is applicable to environmental torts. Therefore, the 
court held that a corporation which purchased assets of another 
corporation and engaged in the practice of discharging hazar
dous waste into a state-owned lake is strictly liable for 
present and previous discharges made by itself and th~ pred~
cessor corporation because the su~cessor continued the same 
waste disposal practice as its predecessor. 

~/ 

,::1 

~/ 

Ramirez v. Amstead Indus., Inc., 171 N.J. Super. 261, 278, 
408 A.2d 818 (Super. Ct. App. Div. 1979), aff'd, 86 N.J. 
332, 431 A.2d 811 (1981). 

See Ra~ v. Alad Corp., 19 Cal. 
Rptr. 74 (l977); some form of 
still required. See Meisal v. 
2d 403, 64S P.2d iil. 

3d 22, 560 P.2d 3, 136 Cal. 
acquisition, however, is 
Modern Press, 97 Wash. 

175 N.J. Super. 447, 419 A.2d 1151 (Super. Ct. Law Div. 
1980): 

.·· .... 
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A similar •continu.ity of business operation• approach has 
been used in cases involving statutory violations. 371 The 
Ninth Circuit, for example, held in a case involving-the Federal 
Insecticide, Fungicide, and Rodenticide Act [FIFRAJ 381, that 
•tPA's authority to extend liability to successor corporations 
stems from the purpose of the c· ~~ute it administers, which is 
(o regulate pesticides to pr· the national environment.• 391 
turthermore, the court noted ~~d' •[tJhe agency may pursue the-
Objectives of the Act ~y imposing successor liability where it 
will facilitate enforcement of the Act.• 401 After establishing 
that there had been violations of FIFRA b~the predecessor 
corporation, the court found that there was substantial continuity 
of business operation between the predecessor and successor 
corporations to warrant imposition of successor liability. 

Althou9h CERCI..A is not primarily a re;ulatory statute, 
public policy considerations and the legislative history of 
the Act clearly indicate that. federal law would be a~plicable 
to CERCLA situations involving successor liability. fl 
Therefore, it is reasonaole to assume that courts woUTd similarly 
adopt the federal •continuity of business o~eration approach• 
in cases involving CERCLA. 

Conclusion 

371 --

;!1 
:.:1 
~/ 

!:I 

In establishin~ successor liability under CERCLA, the 

See Golden State Bottling Co. v. NLRB, 414 U.S. 168, 94 
S.Ct. 414, 38 L.Ed2d 388 (1973): Si"iCk v. Havens, 522 
F.2d 1091 (9th Cir. 1975). 

7 u.s.c. Sl36 !l !!S· 

On~r II, Inc. v. United States Environ. Protection 
Agency, 597 F.2d 184, 186 (9th Cir. 1979). 

See discussion, supra, n. 19: One of Congress' primary 
concerns in enacting CERCLA was to alleviate the vast 
national health hazard created by inactive and abandoned 

·disposal sites. See e.g., Remarks of Rep. Florio, 126 
Cong. Rec. H. 9,154 (Sept. 19, 1980), 126 Cong. Rec. 
H. 11,773 (Dec. 3. 1980). 
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Agency should initially utilize the •continuity of business 
operation• approach of federal law. However, to provide 
additional support or an alternative basis for successor 
~orporation liability, the Agency should be prepared to apply 
~he traditional exemptions to the general rule of non-liability 
in asset acquisitions. 

cc: A. James Barnes, General Counsel 
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SUBJECT: EPA/State Relationship in Enforcement Actions for 
Sites on the National Priorities List 

. TO: £PA Re;ional A~ministrators 
Directors, State Solid Waste Programs 

The Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980 (CERCLA) em?owers the Environmental 
Protection A;ency to take certain enforcement actions to obtain 
responsible party cleanup of sites on the National Priorities 
List (NPLl. CERCLA does not, however, ad~ress the en~orcement 
authority or role of States. The result is that EPA and States 
have, to this point, proceeded essentially independently, des~ite 

. c:ommor. purposes.· Needed site coordination has been ·lacking in 
many instances, and there have been occasional conflicts regard
ino policies and specific site results. The cause has not been 
disa~reement over broad ooals, but rather the absence of a basic 
framework for the relationship. 

The attached EPA policy statement creates such a framework. 
It ha~ been developed over the past year in close consultation. 
with £PA's Re;ions, and with the States through the Association 
of State and Territorial Solid Waste Mana;ement Officials and 
the National Association of Att~rneys General. Baaed on the 
recognition that EPA and the States share common interests, the 
policy stresses increased coordination and cooperation in en
forcement actions, beginning vith site planning and continuin; 
through to selection and implementation of sit• remedy. It also 
resolves several operational issues in the current relationship: 
criteria are e1tabli1hed for.determining lead re1ponsibility for 
enforcement sites1 EPA'• intent to begin providino funding assist
ance for remedial investigations and feasibility studies at State
lead enforcement sites is stated: the nature and scope of EPA 
and State involvement in the other's site activities are defined: 
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and prevision is made fer EPA/State site agreements thrcu;h.vhic~ 
EPA and State roles and responsibilities at enforcement ·sites 
can be agreed and docwnented to prevent later misunderstan~ings 
or misapprehensions. 

Taken together, the actions described in the policy provide 
a solid foundation for an effective EPA/State relationship in 
pursuing enforcement actions at NPL sites. The absence of a 
statutory structure for the relationship has presented some 
problems in the past, and issues .will continue to arise, but a 
mechanism has been created to allow EPA and States to deal with 
those issues in a vay that can minimize conflict and improve the 
chances for acceptable solutions. 

~~ 
I..ee·M. Tho~.as 

Ass:stant Ad~inistrator 
fer Solid Waste and 
E~ergency Res?onse 

Environmental Protection 
Agency 

11,B!J ~ '--4~~ ~; ona!~. La ar~hlk 
President, As~~iation 

of State and Territorial 
Solid waste Management 

Officials 
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Assistant Administrator 

TO: ~egional Administrators 

PL1RPOS~ 

One o! the major goals of .EPA enforcement act1v1ti~s under 
the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA), and of State enforcement activities under 
State authorities, is to o~tain maximum possible and timely res~on
sible party cleanup of sites on the National Priorities List .(NPL). 
~he purpose of this policy statement is to establish a bas~ o~ 
which a~ effective £?A/State r~lationship can be constructe~. 

G£~~RAL CVIDI~C PRI~CI~LtS 

The actions to be take~ to establish a more effective rela-
tionship between EPA and the States in NPL site enforcement · 
activities are guided by certain general principles. In brief, 
they·· are: .. · 

• 

• 

• 

Aggressive enforcement efforts on a broad seal~ are 
essential if EPA and the States are to make s~bstantial 
pr09ress toward dealing effectively with sites on the. 
National Priorities List. 

State contributions to NPL site enforcement have been 
and will continue to be significant. 

Close cooperation an~ coordination between EPA and the 
States in planning and carrying out enforcement activi
ties is necessary to obtain maximum effect and to avoid 
possible conflicts and duplication. 
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Stat~s and E?A can maximize the number of enforcement 
actions by operating independently, conductino ·joint 
actions only where such action will best serve EPA and 
State interests. 

EPA and State enforcement policies and procedures need 
not be identical, but results of enforcement actions 
should be mutually acceptable • 

To the extent that State and EPA enforcement programs 
parallel each other in substantive respects, such as in 
t~e process for deter~ining the appropriate extent of 
remecy, the need for oversioht of, and direct involvement 
in, the other's activities will be minimized. 

Sharinc of infonnation between EPA and the States is key 
to develo~inq a more effective relationship. 

State ex~erience in hazardous waste enforcement ~~st be 
reco~~izec a~c acco~~oc~ted in fonnulating a~ency policies. 

EPA will provide financial and technical support for 
State enforcement actions to the extent practicable and 
allowec by law. 

EPA re~ains ultimately responsible for cleanu~ at NPL 
sites, an= re~ains the a~thority to take enforcement or 
respons~ actions where needed. 

BAC~GROU~D 

Fro~ the survey of EPA Regional and headcuarters officials 
conducted to assess the nature and extent of the current EPA/State 
relationshi~, and as a result of meetin~s for the same purpose with 
State representatives under the auspices of the Association of 
State and Territorial Solid Waste HanaQement Off ieials (ASTSWMOl 
and the National Association of Attorneys Gener•l (NAAG), it is 
clear that EPA and the States oenerally aoree on broad ooals in 
hazardous waste enforcement activities. It is clear also that 
frequently there are differences between EPA and States, and among 
States, in capabilities and in legal and technical approaches 
toward achievin~ these goals. These differences -- whether based 
in provisions of law, policy decisions, or resource constraints -
can lead to situations where a responsible party cleanup or settle
ment agreement obtained by EPA or a State does not satisfy the 
requirements or needs of the other. 

Problems created.in such situations are particularly acute 
when they arise in connection with NPL sites. First, EPA and the 
State each may be called on to explain or justify site results, 
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regardless ~f which had the lead enforcement responsibility. 
Second, EPA potentially could be put in the position of denying· a 
State request to delete from the NPL a State-lead site, or of seek
ing to ~elete an agency-lead site in the face of State objections. 

Uniformity of EPA and State legal and technical approaches 
is not essen.tial to prevent these situations, nor is unifonnity 
practicable. CERCLA is unusual among Federal environmental laws 
in that it does not create a mechanism for authorizinc State 
enforce~ent programs on the basis of certain mini~um ieoal and 
resource reQuirements that States must meet. Accordin;iy, there 
is no re~uirement that State legal provisions and technical pro
cedures be consistent with Federal standards, nor are there the 
usual mechanisms for reQuired State reportina and Federal over
sight. This means that EPA and the States must establish a 
cooperative relationship in order to prevent, or at least minimize, 
those instances where differences in capability or approach result 
in a res~onsible party cleanu~ or settlement which is not mutually 
ac:c:epta~le. 

The purpose of this policy,. therefore, is to seek to create 
an effective £?A/State relationship by taking certain actions to 
increase eoo?eration an~ coordination, and by establishing a 
mechanis~ for on;oin~ EPA/State efforts to address issues ·that 
may later arise. 

To establish th~ context for a ~iscussion of the specific 
actions that EPA and t~e States can take to build an effective 
relationship, it is important· first to describe briefly the issues 
in the current relationship that have been identified through the 
survey of EPA personnel and the meetings with State representatives. 
These issues are divided among Coordination, State-Enforcement 
Authorities and Procedures, and Resources. 

Coor.cH nation. The a~sence of a comprehensive policy reg a rd
i nQ EPA/State relations has left the Regional Off ices and States 
essentially in the position of determining for themselves the 
nature and· extent of their relationship. As a result, the level 
of coordination and cooperation varies among the Regions, and 
even from State-to-State within the same Region. 

. Further, li~ited guidance from EPA to the States on 1pecif ic 
issues has contributed to the differences in policies and proce
dures that of ten exist among States and between States and EPA. 
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Proole~s created by the lack of a co~prehensive EPA/State 
policy and .by limited .issu~-s~ecifie guidance have been compounded 
by the·absence of systel':latic infonnation sharing betwe·en EPA ar.~ 
·the States on the status of enforcement actions. Combined with 
the lack of proce~ures for ~oor~inatinQ case management, EPA ar.~ 
Sta~es therefore have had limited knowledge of the status of the 
other's activiti~s. These factors have led to occasional delays 
and conflicts in administrative enforcement and liti;aticn, and to 
the discovery of problems -- if discovered at all -- of ten late in 
the enforcement process. 

State £r.!orcement Authorities and Procedures. Most States 
must rely either on broad State environmental or Qeneral statutes, 
or on State hazardous waste legislation enacted prior to CERCLA. 
As a conse~uence, few States have the full range of authorities 
available to EPA. While this has not prevented State enforceme~t 
actions against responsible parties, it has meant that in some 
instances actions have been limited in scope or coercive potential. 
For exa~ple, few States have provisions analogous either to 
Sectior. 106 of the Act which provides for fines of up to SS,000 
per day against any responsibl• party who willfully violates or 
fails or refuses to com~ly with an administrative order issued 
under the section, or to Section lOi of CERCLA which enables EPA 
to seek treble damaoes from any responsible party who fails with
out suff ieie~t ca~se to eom?lY with a Section 106 adminiJtrative 
cr-der. 

~ith regar~ to enforcemenr ~roce~ures, two part{cular issues 
have arisen. rirst, so~e States work informally with responsible 
parties, which can lead to arrangements that are difficult to 
enforce successfully. Second, State ne~otiations with responsible 
par-ties of ten ~re conducted without a time limit, and in some 
instances invclve one round led by the administrative aQency and 
a second round led by the attorney general's office. In either 
instance, negotiations easily cah become protracted.l/ In these 
circuMstances, it is often difficult to assess the e!fectiveness 
or the likelihoo~ of success of State enforcement effort~ or 

·negotiations. This uncertainty makes it difficult for· EPA to 
define, or to plan for implementation of, its role at the site 
in a manner that is sensitive both to State concerns and to public 
concerns about achieving response objectives at the site. Further, 
this type of situation can create EPA/State conflicts if aite or 
programmatic concerns cause EPA to conclude that effective enforce
ment action is required on an expedited or more certain schedule. 

i/ EPA's experience with ne;otiatlon1 without time limits resulted 
in the agency developing a policy which taroet1 negotiations for 
completion within 60 to 120 days, unless more time is needed to 
resolve complex issues with responsible parties who in the agency's 
view are negotiating in QOOd faith. 

___,...--.-.--·--·----·.----------- -
. ---· ---- ----
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~esources. funcin; for State hazardous waste enforeeme~~
pr09rams, whether from appropriations or in some instances from 
fees and taxes, ranges fro~ ne;ligible to su~stantial. The norm, 
however, is less than ade~uate. A survey conducted by ASTSWMO in 
mid-1983 sh~wec that antici~atec FY 1984 increases in funcinq amon~ 
the responding 47 States still would leave these States, in the 
a;;re~ate, with staffin; levels some 40 percent short of optimu~. 
The aurvey.cid not categorize technical and administratiV'9 person
nel resources as either program• or enforcement-specific, but this 
distinction is not significant, because enforcement activities 
depenc extensively on technical resources, and the survey indicates 
overall conditions. 

Limitec funding has had a particularly negative effect with 
respect to the availability of certain necessary disciplines. The 
ASTSW~O survey indicates that the number of State-employed engi
neers (civil, sanitary, anc environmental), chemists, Qeolocists/ 
hydrolo~ists, and soil scientists is less than half the num~er 
neede~. No similar cata exist with respect to legal resources 
available to State ac~inistrative agencies and attorney Qeneral 
off ices, but discussions with State officials indicate that more 
resources are necessary, particularly with regard· to pa~a-le~al 
personnel, investi~ators, and administrative support. 

Li~itations in State fundin~ also have been felt with recarc 
tc la~~ratory a~c a~alytical ca~a~ilities, tra1nin~ oprcrt~nities, 
an~ the.adeq~acy o! case preparation an~ documentation. 

The net effect o! these resource limitations is to constrain 
the sco~e of State enforcement activities, particularly with 
respect to the nurn~er of actions that can be taken, but also in 
part with res~ect to the ~eta.il of field investiqation anc site 
analysis. 

ACTIO~S TO BE TAKE~ 

As is clear from the sum:nary discussion of -issues conf rontino 
EPA and the States in the current relationship, some.issues cannot 
be resolved throuoh this statement of policy. For example, fun~ing 
assistance for additional personnel resources needed by the States 
is beyond the current ability of EPA to provide, and any inade
quacies that may exist in State legal authorities is a matter for 
States to resolve on an individual basis. However, most of the 
issues can he resolved by EPA and the States throu~h the actions 
described in the remaininQ sections of this document. 
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These actions are basec not only on the Qeneral cuiding 
principles stated earlier, but also on a specific operating con
sideration. EPA is responsible for listing sites on the National 
Priorities List and for deleting sites that have been cleaned un 
appropriately. This means that EPA has a responsibility to ass~re 
to the extent possible that human and environmental risks at NPL 
sites are eliminated or at least reduced to acceptable levels. 
Sites cannot be deleted without such assurances. 

The actions to be taken, described in the remainder of this 
document, address: 

• 
0 

0 

0 

• 

0 

• 

• 

funding assistance to States, 

criteria for detennining lead responsibility for enforce
ment sites, 

enforcement planning activities, 

extent cf £PA anc State involvement in the other's activi
ties w~ere the other has the enforcement lead, 

develo?ment of EPA/State Enforcement Site AQreements to 
clearly delineate the EPA/State relationship at each 
en!orce~ent site, 

<r1echa:iis=-:-.s .f:r st".ad:i; e:-.!orce!'lent inforn.ation, 

State invo!vement in the development of EPA enforceme~t 
policies and guidance for NPL sites, and 

ongoing cooperation with States through ASTSW~~ and NAAG 
to deal with issues that arise in the future. 

Fundinc to Assist State Enforcement Activities. It is clear 
from the AS!S~~o su~vey that States re~uire a broad range of 
assistance to support needed qualitative and quantitative increases 
in State enforcement activity •. Consequently, the issue of enforce
ment funding assistance from EPA was a major focus of an agency 
work group that was for:med to consider ways in which the scope of 
multi-site cooperative aoreements might be expanded. ASTSWMO an~ 
NAAG were represented on ~he work group •. 

The EPA Off ice of General Counsel (OGC) concluded that CERCLA 
authorizes the agency to fund remedial investigations and feasi
bility studies at State-lead enforcement aite1. Accordingly, the 
work oroup developed guidance to incorporate these activities in 
multi-site and individual site cooperative agreements. This ;uic
ance will be issued as part of ~n addendum to the manual State 
Partiei ation in the Su erfund ~emedial Pro ram. Fundin9 of Rl/FSs 
at selected State-lead en orcement sites w1l begin in FY 1985. 
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However, the Office of General Counsel also concludec that 
CERCLA does not authorize funding of other State enforcement costs·. 
In its opinion dated July 20, 1984, OGC stated that •the Superfund 
eligibility of State enforcement costs is limited to those activi
ties authorized by section l04(b). Section 104(b) authority does 
not extend to litigation or other efforts to compel private party 
cleanups, or to monitoring or community relations activities asso
ciated with such cleanups. Payment of these State enforoement
related costs ~:11 require more explicit statutory authority than 
exists in section 104.• · 

Site Classification. Current interim guidance for classify
ing sites as Fune- or enforcement-lead establishes criteria for 
making classification detenninations. It does not, however, pro
vide specifically for State involvement in the process. While 
some Regions may consult with States in making classification 
decisions, there has been no consistent effort in this regard. 
The result is that there have been occasions where sites that have 
been classif iec as ~und-leac mi;ht properly have been classif iec 
insteac as an en!orcement site, based on infonnation and data 
available to the State, with the State assuminc the lead responsi
bility. Accordin;ly, Regions should consult with States in classi
fying sites to ensure that fuller information is considerec before 
decisions are made. The final site classification ;uidance will 
incorporate a?~rc?riate provisions. 

The Re;io~s a~~ S~ates should jointly make determinations as 
to whether an enforcement site .is to be £PA- or State-lead, or 
•shared-lead" where both the Region and.the ·state will pursue site 
enforcement. A site should be classified as EPA-lead or State
lead where direct participation in enforcement actions on the part 
of the other is not anticipatec or is expected to be minimal. ·A 
site should be classif iec as shared-lead where the Region and State 
det~rmine that joint enforcement action can best achieve effective 
site cleanup. Regardless of a site'• classification, the Regions 
and States should adhere to the provisions described later in this 
document regarding ~onsultation and cooperation in the course of 
enforcement activities. 

In determining lead responsibility for enforcement sites, the 
Regions and States should apply the following considerations: 

Cl) past site history, i.e., whether there has been EPA or 
State enforcement activity at the aite: 

(2) the effectiveness of :enforcement actions to date: 

(3) the strength of legal evidence to support EPA or State 
action~ 
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(4) the sever-it·:! pro~:e:-.s at the site: 

(5) the nationa: ~~;~i!icance of legal or tech~ical issues 
presented b; :~~ S!te: and 

(6) the availability of EPA and State legal authorities and 
personnel and funding resources adequate to enable 
ef f•ctive action. 

A site initially classifie~ as State-lead on the basis of the 
above considerations will be classified finally as State-lead if 
the State assures that it will: 

Cl) prepare, or have the responsible party prepare, an RI/FS 
(or equivalent as agreed by the Region and the State),2/ 
and provide for public comment, in accordance with EPA
gui~ance: 

( 2) concuct ne;otiations with responsible parties fo.nnally 
(e.~., cul~inating in the issuance of an enforcea~le 
orcer, decree, or e~uivalent) and, to the exte~t practic
able, within agreed time limits: 

(3) provide f:~ public comment on settlements, voluntary an~ 
nego:ia:~: :leanu~s, and consent orders anc decrees in 
accordan:i ~ith EPA guidance: 

(4) pursue an~ ensure implementation of a remedy that is at 
least as protective of public health, welfare and the 
environment as a cost-effective remedy as that tenn is 
defined in the National Contingency Plan: and 

(5) keep EPA informed of its activities, including ·consultini;: 
with the Regional Off ice when issues arise that d~ no: 
have clear-cut solutions. · 

These assurances should be incorporated in the EPA/State 
Enforcement Site Agreement (described later in this document). 

2/ In accordance with agency guidance issued on March 27, 1984, 
regarding procedures for deleting •ites from the NPL, documenta
tion to •upport deleting a State-lead enforcement site •should 
include the State feasibility •tudy (if one has been prepared), 
••• or a copy of an EPA or State study, or an EPA or State revie~ 
of a responsible party study or documents, used by the Region to 
detennine that •• · • no fur-ther cleanup is appropriate.• To the 
extent that a State or responsible party conducts an RI/FS in 
accordance with agency 9uidance, the deletion process for State
lead enforcement sites will be simplified. 
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Wher~ a Stat@ is una~le to provide the above assurances in 
conne~tion with a site that initially has been classified as .. 
State-lead, the site cannot finally be designated as State-lead. 
In auch instances, consideration should be given to classifyinq 
the site as shared-lead so that State enforcement interests can 
be directly represented in site actions. 

Finally, all current EPA- and State-lead enforcement Jite 
designations should be reviewed by the Regions and States in 
light of these criteria and modified •s necessary. 

Planninc. In accordance with recent aqency guidance, site 
management plans are to be dev~~--~d for all sites on the National 
Priorities List. As indicate = guidance, site management 
plans are intended principalli ~ynamic planning tools for 
allocatinq resources and estima- _ the timing of technical and 
legal actions. ror EPA-lea~ enforcement sites, the Region sho~ld 
develop the plan in consultation with both the State administrative 
agency and the State attorney general's office.3/ Such consultation 
is necessary to ensure early that interested Stite officiais are 
aware of the general scheme an~ timinQ of F.PA's intended actions. 
ror State-lead enforcement sites, the State should develop the 
plan in consultation with the Region~ and obtain the concurrence 
of the State attorney general's office before the plan is .adopted. 
Site manage~ent plans for shared-lead sites should be develo~e~ 

.jointly. 

Exte~t of EPA Involveme~t in Stite-iead Enforcement 
Actions. There are two aspects to EPA involvement in State-lea~ 
actions. The first concerns the type of assistance and support 
that the Region agrees to provide. The second concerns actions 
that the Region subse~uently deterrnines to be necessary in the 
course of State enforcement a~tivity. 

Among the types of assistance and support that Regions can 
provide are review of technical and leQal documents, makin9 con
tractor assistance·available, providing direct technical assistance 
throu9h Re~ional personnel, and providing expert witness testimony 
through EPA or contractor personnel. ReQions should plan to · 
review technical and legal documents associated with State-lead 
enforcement sitesi other assistance and support should be provided 
to the extent that resources allow. Appropriate provisions should 
be incorporated in the EPA/State Enforcement Site Agreement. 

31 In some States, the attorneys who prosecute enforcement actions 
ire assigned directly to the prooram off ices. In this 1ituation, 
involvement of the attorney general's office may be u~necessary. 
Therefore, statements made at various places in this document 
referring to consultation with or concurrence of the attorney 
general'• office should be read in this context. 
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Where a State does not ~!nt EPA assistanee in its site aeti
vities, particular;y with r~;ard.to review of technieal and legal 
doeuments, the Re;1on shoul~ !~vise the St!:e that it must acce~t 
the risk that cleanup may l!::~ ~rove to be inappropriate. In 
such an insta~ee, the site ~=~:~ net ~e removed from the NPL, an~ 
subsequent EPA enforcement aetion might be necessary. 

Re9ions should continually monitor State-lead enforeemcnt 
activities. Where the Region determines that the terms of the EPA/ 
State Enforc~ment Site Agreement are not being followed or that the 
State is not making effeetive or "timely progress, the ReQion shoul~ 
consider involving the a9eney in site activities to a greater degree 
than previously agreed. Potential actions include taking enforceMer.t 
aetion in lieu of State aetion, and assuming lead responsibility 
for the site. 

Detet"'r'!inations regardin~ whether greater EPA involvement is 
necessary, and the nature of response, will be made jointly by the 
Re;ion anc the Office of ~:aste·ProQra~s Enforcement in accordance 
with the following considerations: 

(ll the State's willingness and ability to correct 'the 
problem: 

(2) the availa~ility of EPA resources: 

(3) the likely efficacy of EPA action: and 

(4) the significance of agency inaction. 

Where Federal enforcement aetion is contemplated, the decision 
to pursue such action will be made also in conjunction with the 
Off ice of Enforcement and Compliance Monitorino - Waste. 

Extent of State Involvement in EPA-lead Enforeement 
Aetions. State interest in the eonduet and outcome of EPA enforee
ment actions must be recognized, and State experience and expertise 
accommodated in £PA's ·site activities to the extent possible. 
While meehanisMs are created in various sections of this policy fQr 
coordinating the planning and execution of enforcement actions, and 
for keeping States informed of the status of EPA actions, specific 
provision also needs to be made to consider State interests, exper
ience, and expertise in the course of EPA enforcement activities. 

Accordingly, Regions should consult and, wherever practicable, 
•eek agreement with the State& in the design and conclusions of 
RI/FSs, in the identification of the recoJ'UTlended remedy to be 
put'Sued with responsible parties, and in the determination of the 
final remedy. There may be occasions where time or litigat~ve 
constraints preclude efforts to consult or seek agreement with a 
State. In such eases, the Region should proceed with its actions, 
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but also should inform the State of the circumstances as soon as 
possible. Situations also may arise where a State is unable to 
aoree with a particular action. In these instances, to the extent 
that time and other considerations permit, the Region ·ahould seek 
to resolve the issues which prevent State agreement. However, 
ab1enee of State a9reement initially, or inability subsequently 
to resolve any outstan~inq issues, is not a bar to necessary an~ 
timely act ion by the Region or to determination by EPA of ·appro
priate action to·be taken. EPA. r~coonizes that a State may seek 
additional remedy through its own authorities if the State dis
agrees with an EPA action. 

EPA/State Enforcement Site Aoreements. Once lead responsi
bility for an enforcement site has been finally determined, a 
site management plan has been prepared, and the extent of antici
pated EPA and State involvement in the site determined, the Reoion 
and State should develop an £PA/State Enforcement Site Aoreement. 
The Agreement will delineate the roles and responsibilities of 
EPA anc the Sta:e, lead officials or contacts, mechanisms for 
coordination anc col'l'UTlunication, and any other arrangements or 
understancin;s, inclucin9 the ap~licability of State standards.4/ 

The pur?ose o! the Aqreement is to ensure that the extent of 
the EPA/State relationship at each site is fully thou9ht -out and 
documented to prevent later misapprehensions or misunderstan~in9s. 
(Detailed 9uicance for preoarinq the AQreements will be develo?e~ 
in consultation with ASTS~~o an~. ~AAG and issued separ~tely. In 
d~veloping the 9uidance, consideration will be·qiven·to makinc pro
vision for multiple sites to be incorporated in a single Agreeme~t.) 

Sharinr. Enforcement Information. As stated previously in. 
this _policy, the a~sence of a system for sharing enforcement status 
infonnation of ten has left EPA and the States with ·little kn·owledge 
of the actions of the other • 

. Development of site management plans can be an effective 
startin~ point. Since a site .manac;Jement plan is·to be prepare~ 
through consultation between the Region and the State, and since 
it must be updated periodically, a mechanism has been created for 
bec;Jinning and continuing • i.te-specif ie di•cu•1ion and information 
sharin9. This applies equally to EPA-lead and State-lead enforce
ment sites. 

4/ EPA will endeavor to incorporate State •tandards in the selected 
remedy where the State standards are consi1tent with a cost-effective 
remedy as defined in the NCP. Accordin;ly, Reqions and States sho~l~ 
explore the applicability of State 1tandarda and incorporate the out
come in the Site Agreement. Where the R•c;Jion and State are unable 
to aQree, the State may choose to pursue independent action under 
its own authorities. 
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In ad~ition to EPA contacts with States to keep site manage
ment plans current, the Region and State officials, including 
representatives of the State's attorney general, should meet 
periodically to review the status of EPA and State actions. The 
review should concentrate on NPL sites, including the status of 
enforcement and responsible party Rl/FS activities, but potential 
NPL sites may be addressed as well. Frequency of these m•etinqs 
is a matter for Regional and State discretion, but ahould be no 
less often than twice a year. Further, the Regions should contact 
appropriate· State agencies regularly to advise 'them of impending 
actions and keep them abreast of developments, and States similarly 
should inf onn the Region of impending actions and developments in 
State enforcement activities. Arrangements regarding these contacts 
and meetin;s should be incorporated in £PA/State Enforcement Site 
Agreements. 

Finally, agency guidance in two areas creates additional 
mechanisms to keep States informed of EPA's enforcement activitie~ 
and to allo~ State comment. The pending community relations gui
dance provides for a public comm~nt period both on administrative 
orders on consent and on remedial investigations and feasibility 
studies, including those prepared by EPA or responsible parties 
for Federal enforcement-lead sites. (Both provisions are amono 
chan~es to be proposed in the National Contin9ency Plan.) Further, 
guidance i~~le~entin; agency rules re~ardin; intergovernmental 
revie~ of certain aQency actions provides up to 60 days for States 
to comment on the agency's intent to initiate RI/FS activities. 
While responsible party RI/FS activities are not included in the 
intergovernmental review process because they do not constitute 
Federal actions, they nonetheless will be sub;ect to State revie• 
in accordance with the impending community relations Quidance. 

In implementing the community relations review procedures, 
the Region should assure effective opportunity for State comment 
on consent orders and decrees (the latter suh;ect to public comment 
by Department of Justice regulations), and a9ency and responsible 
party RI/FSs, by providing copies of the documents directly to 
interested State administrative agencies and to the State attorney 
general's office. These activities, however. should not be re- · 
oarded as a substitute fo~ the extensive consultation and coordi
nation with States "described earlier in this policy. State 
interests are to be considered, and acconunodated to the extent 
practicable, prior to public comment periods for a;ency actions. 

Development of Policies and Guidance. The agency is pro
ceeding to develop enforcement policiea and ouidance on a broad 
ranoe of NPL site issues, and w.il l cont l nue to do so for aome 
time into the future. The value of increased State involvement 
is clear, as is the need for timely distribution of policy and 
9uidance documents to the States. 
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Wherever practicable, EPA will provide opportunity to cof!..r.\ent 
on draft NPL site enforcement policies· and guidance documents that 
are of interest to States. The opportunity will be made available 
either to all States through· the Regions when time permits or, when 
time constraints are particularly acute, to representative States 
through the Association of State and Territorial Solid Waste 
Management Officials and the National Association of Attorneys 
General. Further, for those issues •hich will require •ubstantial 
effort to study and resolve, E?A will seek to increase State parti
cipation through early consultation and, where appropriate, by 
including State representatives on any study or work Qroups that 
may be f :> nne~. 

Once policy and cuidance documents have been made final, the 
Regions s~ould, upon receipt, provide copies to State administra
tive agencies and attorney general offices, and make arranQements 
for briefing St!te officials where appropriate. 

EPA has an interest also in State hazardous waste enforcement 
policies and gui~ance, and encourages States to consult with the 
Regional Off ices in their development and to provide to· the Regions 
copies of final documents. 

FUTURE EFFORTS 

EPA intends to continue to work directly with States, and 
throuQh the Asscciatior. of State anc:! Territorial Solid ~aste 
Management Officials and the National Association of Attorneys 
General, to allo~ fre~uent anc regular meetings of State represe~
tatives and agency officials. Through these arran~ements, EPA 
and the States will be able to continue the dialogue, beguri in. 
the.-eourse of develo?ing this policy docul!lent, t·o find solutions 
to· issues that arise in the course of C£RCI.A and relate!:! State 
enforcement programs. 

.. 

.• 
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aan11mat wader CD.a.A. llld 1ped!c 
procecbun for !Wsiou ud 
Htadquarttn to UM iD Ulftlial pmaw 
p.ny HnlemaDt PtVP a 1 '11 It addrnw 
DttDti• tiona CCIDCUIWll C01Mhlct of or 
contrtbution to tilt ramedy detarmin8d 
by tb1 Apncy u a ran11 of tbt 
NmediaJ iDYlltilltiODI llld ftuibWty 
1tudi11. 'Tb1 foUowiq topica art 
COVtNd: 

l. Cea1"1 priadpl11 for EPA NYitw 
of pl"ivatt·P~ c11uup propotala; 

2. Manapmeo1 pid11iD11 for 
DqotlaUon: · 

3. Ftclon ro••minl rtltaM of 
lnformanoa to po11D111lly N1poaaibl1 
p1rti11: 

4. Cnteria for a11111iq MIU1m1111 
offel"I: 

5. Partial cleanup propo11lr. 
8. Contribution &mCIDI Nlponaibl1 

partin: 
7. lltltatn and COYllWltl DOI to IUI: 
I. T111111 for litilation: 

. I. 1'izluq for DllOtiatiOU: 
10. ManqemtDt ud review of 

11n11m1Dt DllOtiaticma. 
'Tbt policy dot1 1101 explidtly addra11 

PRP partieipation iD tba AltDcy'1 
talection of rtmedin for private party 
d1anupa. 11lat topic Wll addrautd iD a 
memorandum from Lat 11aoma1 and 
Colll'ln•Y Price. entitled ''Participation of 
Potentially Rupomiblt Partin iD 
Development of llamedial IDvnt:iptiODI 
ud FtatibWt)' Sftldia 11Dd1r CD.a.A· 
(March 2D. 1 .. ). 

n1 P.Qlici8t ud proceduret Ml forth 
ID tba iDtmm .POliCJ an pidaDcl to 

Apncy ud otbtr ~· 
employ..._ nae poliCJ' MU fordl 
aRlorcsmnt prtorttial and procedl&NL 
and intimal pTOCed11111 wbidl are not 
aPJlropri&te or DtaUUY subjecU for 
n&1tmakiq. 11aua. t!at poliCJ' don DOI 
C0111tUut1 nilemakiq by tllt Apncy. 
ud may no1 bt relitd an to CNltt 1 
tubttantiYa or proc:schanl npt or 
benefit 1nforca1bla by uy other pll'IOIL 
nae IO•umnatlt may. daerafora. tau 
action that it at vtriaacl wttb polici11 
and proctdum c:ontaiud m tb1I 
docwnant. 

nae A811'C)' It publithina and 
anlic111n1 comment on thil intanm policy 
fo~ a r:\IJftber of rea1ont. 'n11 A1ency 

rtCOll1iZll tbattbe public i1 ••IY 
concemtd \with baaardout wute 
anlorcem1n1. Wt believe that tbi1 policy 
will 1ult11anttally beD11i1 Ult public by 
UlCOl&taFDI mpo111ibl1 Plrtlll to 
imdanue appropn111 •Dd loftl 11rm 
Nmtdi11 thtoqb MtU1m111tJ. Wt alao 
btlilYt that tbt policy w\U yield btttlr 
NIWll ii diet public ud potenUaJ.ly 
Ntpouiblt partill l&Ddaratud tbt . 
policy ud ow raatam for adoptinl IL 

11lil policy WU oriSinaJ.ly drafted in 
0.C.mber. 18U. bas bte11tb11ubitct of 
a:&anain NYiew ud ..aluation b1 tll1 
ApDcy ud the Daputmant of h&1tiCI. It 
II tb1Nfort beiq publiabad u llltlltm 
policy. Wt w\U rwYaluatt tbit policy iD 
upt of ow worma 1xpen1DC1 with 
lmpltmntiq it. llld tbt public 
comaentt that - l'9Clivt. 

na. Aatncy 1tatem1111 of policy 
foUowa. A moN d11aiJ1d dl1cu111on of 
i11u11 for public comment i1 included iD 
tbt Appe:ufut. 

Dtttd: lam&a1'7 ZS. \B. · 
JKk W. McGnw. 
Actl/11 AullUZlll Admilti1wror. ()ffia of 
Solid Wu~ Olld £1M,,.11cy A.1ponu. 

Dt11d: J1n1W7 za. lllllS. 
c:-.., M. Prim. 
Auilt11111 Ad11111111Uflror. Offic1 of 
EttfOramtfll Olld Cllt11pliaru:a Mon1fO:'lff1. 

Mamorud&&m 
D9celaber s. 1 ... 

Subject: Latenm CERCJ\ Sett11m1111 
Policy 

F:rom: Lee M. 'Tbom11. A11i111nt 
Adminila-a1or Office of Sohd W111e 
and Eme:osency R11pon11. Counney 
M. Pnce. Asli111nt Adm1ru1tr11or 
omce of Enforcement and 
Compli1ne1 MonilONll F. Heuy 
Habacht..JL Atlistant Anom1y 
C.n1nl Land and Nanual Retourcn 
Dlvi1ion. Dtpanmnt of )1110e1 

To: RtsionaJ Admilli.l&nron. Rtlicme I
X 
11lil m1morudwn NII forth the 

,.nera1 priadpla1 pv1miftl pnvate 
parry Mttltmantl under CERCA. md 
1pectllc proc1ch11n for tb1 Rlfiom and 
Headquartut to UH in 111111ina priva11 
P•"Y 111tla:n.n: propo11ls. lt addreau1 
tbt followiaa topica: 

1. ,.n1"1 pr'.iiciialll for EPA NvilW or 
priv111-pany claanup propo1&l1: 
~ manqtmaDt pidaliD11 for 

DllOtlatiOD: 
S. facton IOYlnliAI rt!111e of 

IDfol"IDltiOll to potentially mpon1ibl1 
partill: 

4. criteria for enluatiq 11ttl1men1 
oft an: 

5. partial cl1a11up propoaal1: 
I. contrilnaOon anioq re1ponaibl1 

p1rti11: 
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7. Nie ... ud convenaa.ta not to ..: 
a. lll'ptl for li1i111lion: 
1. tim.iq ror a.esotlationr. 
1Q. mana .. meat 1ad review of 

Mnlem1n1 a.esouactona. 

~UcabWty 

nil m1monndum inc0Jllora1a1 th1 
dralt. Huardo111 W1111 Cue 
S.tt!tmta.t Policy, publilbed in draft ill 
December Of Ull3. It ii 1pplicebl1 DOI 
cnaly to multiple parry caae1 b~t to ail 
d'ril b.uardou wute mforcemea.1 
cuet l&llder S11pcrfl&lld. It ta 1enerally 
applicabl1 to imminea.1 buud 
alorcemeal actiom l&llder NCUoa. 10IJ:I 
of ROA 
nil policy 11t1bli1he1 c:lileri1 for 

IValllltiq priVlte party HtUeDllDt 
propouil 10 coa.ducl or coa.tnbu11 to the 
fua.ditll of re1ponN 1ctiona. inc.ludins 
rtmoval and remedial 1ctiom. It a110 
1ddre11es tett!ement propo11l1 to 
coi:nribute to fwldins 1fter a rt1pon1e 
cctioa bu been completed. It does not 
addreu pnvate-pany propo11l110 
conduct reinedi1l mv11u911ion1 ind 
fe11ib11iry 1Ndies. These prtipol&la ire 
to be ev1l1111ed 1111der cn1en1 
esrabli1bed in the policy l'Jidanc:e from 
Lee M. Thomae. A11i11ant 
Adaunutt11or. Office of Solid Waste 
and Emeriency Response. and Courtr.ey 
Price. Auialanr Adm.ln:1t:ator. Office of 
Enforcement and Compliance 
Moa.i1oriq entitled "ParticiJNtion of 
Polentially Reapoa.sible Parties in . 
Development of Remedial lnv11tigation1 
and Fea1ibiliry Studi11 11nd~: CE.~~". 
~:0.1984) 

L Gcaaral Principl .. 

The Covemment'1101I in 
implementing CERCLA i• ~o achieve 
effective and expedited c.leeup 11 11 
mat1y unc.ontrolled bual'dOUI wa111 
facilitiea •• poaaible. To achi..,. this 
B0&1. tbe Aata.cy ii committed to • 
•tnmc &Jld "'°'°"' tnforceaumt 
prosram. The Apncy bH made m;or 
1dvuc:.t In MC1ll'iq cl1amq1 at aome of 
tbe nation's wont buatdou WHta altaa 
bec:au111 of ill demoutraad wUli111Dt11 
to u11 t.!le Fu.nd &lld to pumae 
administrative and tudldal enforcement 
ICUOnl. In additioa. the Apncy baa 
obtained key deciaiOftl. on ncb iuun 
11 joiftt and HveraJ IUlbilUy. which bave 
fwther advanced ill enforcement 
efforts. 

The Aaency reco8fti1H. however. that 
Fund-financed deanup1. 1d.c:ini1trative 
acton and litigation will not be 1uffic:i1nt 
to 1ccom;ili1t: CERCLA'a 10111. and that 
voluntary cleanup• are e11enrtaJ to a 
1ucce11fw progr1m for clunup of the 
n1tion·1 huardou1 wure si1c11. The 

AlenCJ i.I tlleNfore rt'4valuatina ita 
11ttlemea.t policy. ill li8ht of three yeu1 
eiq>erience wttll net0tialion 1ad 
Utl8100!1 Of hallll'dOlll WHl8 CINI. to 
remove or mjnjmjn ii pouible the 
impedimenta to volwuary c.lunup. 

Al • l"HWI of thi• NHHHmeaL Qe 
Agency h11 identified the !oUowtna 
sea.eNI pl"ia.ciplu thet pvem ill 
S11perfund lnforcemeot prop-am: 

• Tot pl of tbe Afncy in 
aesoti•finl private pu!f cle&DUp a.a.din 
Mttlemnt of huardCNI wutt CHH ba1 
been aa.d will coa.aa111 to be to obtain 
complste clelnlql by the rft1'0Dlibl1 
para-. or callect t°" of the co111 of 
ta. de&a.111» aetioa. 

• NflOtlaled pmate party actlom are 
naential to ID effeetiv1 Pftlll'Ul for 
cleuup of tbe nali011'1 huardo\ll w11t1 
aitei A.a eUICUn prosrsm dependl on • 
balanced approec.h rtl)'ill« an a m.iJt of 
Fund-financed duaup. voluntary 
•areemen11 reached throush 
aeaotiauont. and litigation. Fund· 
financed cletnUp and Utig1tion under 
CD.CU. will aot in the:zi.aelvea be 
aufficient to auure t!:e 1ucce11 of this 
cleanup effort. la. addition. eJqMditio111 
clunup reached llvoush neaouattd 
settJemei::. i1 preferable 10 prot:acted 
lil.igation. . 

• A 1rrona enforc:emen1 prorram ia 
H1enti1l to ecoura9e \•oluntary action 
by PR.Pt. Seetioa 108 1ction1 are 
partic:u!&riy valuable mtcbaniam.I for 
compelling cleun1p1. The effecuveneu 
of a.agotiation i1 illllpily related lo the 
efftctiven111 of enforcement and Fund· 
financed cleanup. The d1mon1tnted 
W\UinsntH of~· A;4nc:y.to 1111 the 
Fund to clean up 1it11 and to take 
enforcement action i.I our moat 
imponant tool for 1chievifta nqotiated 
111tle:ient1. 

• The liability of potentially 
re1pomible partill ii mci. joint and 
HYeraJ. u!eaa tb.y Wl cI.arty 
demountt lb.at tba bar":D at me 1lta ta 
cUvtaible. Toe recopitioll OD the pat! of 
mpomible puU .. \bat th17 may be 
faintly ud '"9ralJ)' liabi9 ii I Yaluable 
Impetus for tbete pvUet co reach dw 
apeemtDtl \bat U'I DtenalJ7 far 
ncceuho! nesottattoa.a. Without ncb an 
lmplQll. 11110tiatiou NA a rtsk of delay 
became of dilqretmatl ovw tba 
panlcW&rl of eacb mpoutble party'• 
contrilnltion to the problem1 at the 1111. 

• The Apncy NCOPiJet !Mt the 
fact\lal atrenatba ud weaknuM1 of a 
particular C&N 11'1 NieYllU in 
tvalllltiftl MnltmeDl proposals. Toa 
Apacy a1ao rtCGpiaes that c:owu may 
caftlidar d.lffereaca amona defendanta 
in .Uocatin1 paymea.ta amoq paniea 
held jointly and aeverally Ueble under 
CERCLA. Wbile thnt an primarily the 
C:oncerru of PRPa. the Aaency will alllo 

comider a PRP'1 contnbution 10 
problem as the 1i11. 111cludin1 
contnbunon of wute. in 111euin1 
propo1al1 for 11ttle1:1en 1 and in 
idea.ti.fyUtg tarpts for Utt111tion. 

• Section 108 of CDC... provide• 
c:owu with jun1diction 10 araat audl 
relief 11 the public intere11 and the 
1qwti11 of the ColH may requirt. In 
tlMUiq propoaala for 11n1emtnt and 
idea.tilyiq 11rs111 for Uti11tion. the 
Apncy will consider 1gr1v1tiftt and 
IDiUgafinl facton and 1ppropna11 
tq'llitable factors. 

• la. many c:irc'..uutanc:ee. deanupa 
can be atarted more quiclr.ly when 
privata partin do IAe work thtimelvn. 
Ntller the provide money to the Fund. 
It la therefore. preferable for pnvate 
plrtin 10 conduct cleanupa th1melv11. 
rsther than •imply prtivtde fundl for tbr 
Stat11 or Federal Covem:nent to 
conduct the cleanup. 

• 'Tbe Asea.cy will cre11e 1 climate 
that i.I receptive to private party cleanup 
propoaals. To facilitate nesotiltiOftl. the 
Aaency will mak1 certain information 
available to pr.·1111 pamet. PRPs will 
normally have 1n opportu:t.iry to be 
involved in I.he studies used to 
determine the 1pprop:i111 extenl of 
remedy. 'Tbe Aaeacy w1:t col\lider 
1tttlemtnt propoHls fer cleuup of Ins 
IAan tCJO'l' of cleanup 1ctivttiH or 
cleuup coats. Finally. up~a settling with 
cooperative parti11. Ille 1ovemci1n1 will 
vi1010U1ly suk all remainir.g relief. 
inlc:udiq co111. p1n&luel ind treble 
damqes whert 'ppropriate. from 
pll'tlH who11 rtealcitr1nce made 1. 
complete nttltccnr im;i11111ble. 

• The Aaency ar.:ic1;111111 that both 
!ht Fund and ;irtute reaoW"c:e• may be 
uted at the Hiiie silt in sot!le 
~1ance1. When the A9ency 1e1ti11 
for 1111 IAan 1~ of deanup co1t1. it 
cai:a 1111 the Fund to auare ~t lite 
de11111P wt11proceed1x;ieditioU1ly. &nd 
Iha 1111 to recower thnt co111 from 
DOtHettliq mpomible panin.·Where 
tba Fed.eral aonrnmant aCC911ts .._. 
tbu 1°" of deuup COlll aa.d AO 
ftna.a.cially viable mponaible par"Jta 
remain. Superfua.d mon.iH m.ay bt UNJ 
to make up th• d.lffueace. 

• Toe Apftcy recogni111 t.'ie value of 
aome muaure of finabry in 
d1tenninationa of liabibty end i:I 
11ttlem1a11 generelly. PRPI tr.q11ently 
want aoma certainty in rttum for 
11111111inf the eotll of cleanup. ar.d wt 
rec:opize that ~js will l:e a valuable 
incenbve for pn,·111 pan-; cleanup. PRPI 
frequeotly ..U 1 final dt1trm1nation of 
liability through contribution protection. 
reltaH• or co,1en1n11 not to sue. The 
Apncy will consid" !1!l111es from 
li1bility in 1ppropr1 .. 1r. 1.11:J :1.:ns. 1nd 
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will eJlo coftllde caaeributiOD 
prDIKllOA iD limited c:in:untaAcn. The 
ApDCJ will .i.o ta&e ...... i .. 
enforcement aCDOll qamll thON parUH 
wa... NCaic:icruc:e PfW"Dtl 
Nttlmunta. ID bMM cott recovery 
ectiou. lh• Apl!CJ' will alao 111emp1 ro 
raiM aay rem&Wq c1aiml wadu 
CEllQ.A NCDOll 10l. to the Glint 
pnCUC.ble. 

The NIUilld.r of thia m1mCIJ'Uld1&111 
Mtl fordl 1pecillc: policia for 
imf!:Rtiq tJane pntraJ pMdplet. 

Oii D Mii fonb th1 m.uqemeru 
pideliDn for n110Ciaeinl with 1111 thu 
all '91pe1Daibl1 puti• for parU&I 
Nttlamaata. Thia lldiOA renect1 the 
Afmc'Y• wtlliqra .. to bl Oaible by 
couidermi ofJ11'1 for cltanup of 1111 
tbu 1ClOC of cleanup 1ctivitiH or coata. 

Sec:tion m Hll fonh l\&idelintl Oil tht 
rel1111 of in!orm1tion. The A,ency 
recosniZ11 thar adeq11a11 inlonnetion 
f1ciliun more 111cc.euful n1;otiation1. 
nuaa. tht Aaenc:y will combtne • 
'f'ipro111 Pl'OF'UI for obtainilll the data 
and iA!ormalion n1c11Hry to facili1111 
Mttlam1n11 with a prosrui for rwlusint 
iA!ormauon to facilillll communicetiona 
UlOftl r11pon1ibl1 part111. 

'iecnoftl rv and v to dilCUll the 
er •ena for 1val1111in1 p1nial 
M1'111111nt1. M no11d above. in cenain 
c:in:wnlWICll th1Apnc:ywill1n11rtain 
nnltmet offen from PRPI which 
txtad only to part of th• 1i11 or part of 
tht COlll of dtanup II a lilt. Section IV 
of tbie memo 1111 forth cntena 10 be 
uaed in eval1111ir11111cb offen. Tb111 
criteria apply to ail ca111. Secuon v 1111 
forth th1 Afenc:)' 1 policy concemin1 
o!.'en to perform rn pay for di1r.ntr 
pb•H• of an approved d1an11p. 

S.ctiona V1 and VD relate to 
contnbution protection and rel11111 
from liabiliry. Where appropn1tt. the 
Al•llCY may c0ftlid1r con1nb11taon 
protection and limited rel111n from 
liabiUtJ to b1lp provtd1 tome bality to 
•ttlemsnta. 

Sectioe Y11J Mtl fardl criteria for 
MllClllll tnforcam1nt c:uet and 
idutlfyiq tarpta for liU,atioa. ,.. 
cliec:uued tbovs. tfhc:tl,,. lftforcemnt 
de,.nda on canflll cue 11lection an:i 
th• carwflll 11lection of tarpl.I for 
liU,Hon. Th• A11DCJ wW apply criteria 
for 11l1ction of cun to fOClll aufficitnt 
rllOIU'CH Oil CINI thll provide the 
bl"Old111 po11ible enforc1mn1 iJnp1ct. In 
additon. l&l'l•U for liti12tion will bl 
ldntifi.d in litht of the willinsneu of 
panin ro perform vol\llltary cleani:p. 11 
Will •• CODVlft tional Li lip ti on 
manapm1n1 conctme. 

Secu:>n lX 1111 fol"'JI the requi:e1111n11 
aovmun1 the wmn, of ,,..ar.111on1 and . 
nc:tion X Ult pro,i11on for H11dq11arttr1 
revtew. Tbest 11c11on1 1ddreu tht nud 

to prg¥td1 tilt R19iou with iDcluled 
Oexibi)ty iD DlfOtiltiODI ud ID cDaqt 
H11dquarten review in order to 
eJqledite 11t1 d1anup. 
0. Ma-1 ..... l G11 jclel'n- far 
NesodalioD 

N I pideLiDL the AflDCJ' will 
ntt0till1 olUy ii tile llllu.J offer from 
PRPI co111tttute1 a aubltuu.J · 
proportion of die meta of deuup at dat 
lite. ot a 111bltuu.J portiaD of the 
ueded NIDldial acuon. EAtlriDI iDIO 
dilaauiOD for Jell &iu I ftbeWllW 
proportia11 of duD1lp CIDlta or l"llDedial 
action llftded at die Iii.I. wo1lkl DOI bl 
u eBKUve 1111 of IO"ftllUDI 
NIOlll'Cft. No 1pec:iAc nmatcal 
thrnbold for iD.it:ialilll DlfOUaliona ba1 
belD ntabliehecL 

ID decidin1 whether to at.art 
nesotiauone. th• Rlsiona abollld weilbt 
th1 pottnlial re1ource d1mandl for 
coaducuna ne1oliatio111 11awt the 
likelihood of pttil!S 100. of COlll or a 
compl1t1 remedy. · 

Where the Rqion propose• to 
neaotia tt for a paroal Mttlemtnt 
invol\ina 1111 than die total co1u of a 
cleanup. or 1 compl111 rwmedy. the 
Rqion abo\lld prepare u p1rt of ill 
CaM Ne90U1t1on1 Stnlll)' a drealt 
evalualion of th• caae 111iq the 
Mttl1m1nt cntena identified in MctiOD 
rv. Thi ~ft 1hould dilC:UU bow 11r.b of 
l.b1 factors iD 1tc::ion rv 1pplie1 to tbe 
1itt iD quntion. ud explaiD why 
11esoCialiOD1 for Ina &iu ail of the 
cleanup co111. or 1 partial rwm1dy . .,. 
apprt'pnate. A copy of the draft abollld 
bl forwarded to Hudquan1r1. The 
H11dquarten review will blued to 
Identify major i1111n of national 
11pific:anct or wu11 IAat may Involve 
1ipilicant l1t1al prwcedenta. 

ID certain olher catetone1 of ca111. It 
may bl appropriate for the Relicmt to 
SDttr lDto DllOtiltioDI with PR.Pa. 1¥8 
tboqh the off111 !ram JIRJll do DOI 
f'9111'11CDt 1 1iabltu1tial pcmiOll of the 
COltl of deanup. Tbeu calllOria of 
caMI include: 

• 1dminiltnt1,,. llftltmlllt1 of coet 
ncov1ry aetiolll whlft total clt1111111 
co1t1 were Ina than DDIUIOO: 

• clewa in bukruptc:y: 
• admmiatrativt 11nl1m1D!I wttb de 

111iltim11 contributon of wa1111. 
Aclio111 111bject to mil eae111tiona an 

admamlll'ltiVI 11ttl1m1nt1 of COit 
rKOVllY ca11& where all tbe work at tb1 
1lte hu been co111plel8d ud all coeta 
bave been lDC11ft'ed. Tha ftpre of 
IZllO.OOD NfCl'I to ail of the COltl Of 
cleanup. The Acenc:y ia P""""8 man 
detailed l\&idanca on the appropriate 
101111 of 1uch nttJement a.,..m1n11. and 
tb1 1)'1111 of condinona tb11 m111t be 
lrJcloidtd. 

N1FtaaUOD of daUlll ill buknaptcy 
lllaJ aDYOin boc.11 pmrnt ownan. wtwr. 
die Umted Statn may bava 111 
admimanti.,. COlll claim. and otber 
pll'Un nda 11 put ownm or 
purator.. wblft the United Statft ruy . 
be aa amea&rld pocenr:lal creditor. nae 
ileFOlll abou1.d IYOid becomiq 
lzmt.ed ID be.aknlpic:y ~ lf 
dm'I ii linl1 Ukalihood of MCl'ftr7. and 
Uoald l9C0PiU tbt ftaU iDYOlncl ill 
DflOtiltinl wttbout cndltor 1tanaa. It 
may bl eppropnate to requftt DOI Blint 
of a proof of d&im. Fartbar twduce ii 
pl'IMded iD the Mamorand\&111 from 
Cowma, Prtm autlad •lnformatiOD 
bprdiq C!RO>. Ellfarcement 
Apiut Ba.Dknqlt hni11.- dated M1y 
M.1116.. 

ID n110tlattq witb de lllillj111i1 pvt11L 
tb1 ~0111 1bould Limit their 1ffon1 to 
low volume. low toxicaty diepo11ra wbo 
wo\lld not normally mike 1 111Nficut _ 
concnbution to the COlll or .cleanup in 
uycaH. · 

ID coa1idarin1 11nl1m111t offer hm 
de 111Urilrr11 conatburon. the R111on 
ahould normally foc:ua on ach11vtn1 cub 
11nl1m1nt1. R111on1 ahollld pnerally 
not snter mto n11ooa Cioftl for full 
adz1Wmtntiv1 or judicial Mrtl11111n11 
·wtth releuea. con1nb11tion pro11cuon. or 
other P"'lletive cltuan. Substantial 
rnowcn IGoWd not bl in•111ed in 
D1Ptiltio111 witb de minima 
COIUl"ibatora. in ljpt of die llm.ited COlll 
that may bl recovered. the tune. needed 
to prwpan tht neceuary l11al 
dOCWDenll. th• need for H11:iquan1:1 
review. potenoal 191 /udicoro eflecta. 
and other tfftc:t1 thtt d' mm1mi1 
Mttl1ment1 may bav1 on !ht nature or • 
tbt c111 mull1iq to IA• Ciov1mm1n1. 

Plrtial 11ttle!:lant1 m1y allo be 
eo111id1rtd in 1ituatton1 where the 
awWmsneu of a rtl1Uv1ly 1maJJ sroup 
of parUa to Mnlt prnetltl the 
cleTelopment of 1 propoaal !or a 
nbltuttal poniOD of COIU or the 
remedy. Pfolloaala for Nnlamtnl in 
tblll c:il'Clllllltucn abDllld bl UMlted 
uder thl critena Mt forJa lD HetiOA [V. 

Eulier ve1'1ion1 of th!1 policy included 
a tbn1bold for D910Ciauona. which 
ptOYidtd that neptiationa abould not bl 
c:omm1ncad unltn an offer w11 mac!• to 
Hnl1 for at ltait Ml" of the co111 of 
d1uup. or of the rwmedial action. Tha 
duubold ba• bean eliminated hm the 
llAal nnion of mil policy. h m111t bl 
empbuiled that elilftinatton of thi1 
tbrnhold don not m1111 tha1 th 
AltDCY ii th1rtfON more w1lliftl 10 
accept 0U1l'I for partial 11ttl1m1nL Th• 
objl!Ctiv1 of the A11ncy ii •till to obtain 
com11l111 ch11n11p by PR.Pl. or 100'!' or 
th• eot11.of cleanup. 
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n.. .. .-... 11a1 ..... 
T'!tP ~!fllC)' "1JJ "'flwlM Ulfor.n11llOll 

cont.f'!':'.illl '.hi! 111• 1n PR1' 10 Ca.:1litalt 
di•cut••Oftl .'ur 11tll•"'tc1 unons PRPI. 
Th111nlonHtion wUl indude: 
-'dnury of notice l11t1r l"ldpienta: 
-Volume ind nature of w11t11 to th• 

tXllDI id1Dt1fied II llDt 10 tbt 1111: 
-tlukins by volwnt ol material ..nt to 

IU 11tL if 1vailable. 
In dtt•rmiaiq th• type of iAlormatioD 

to be releaMd. tht Rtsioa abollld 
comidtr IU pouiblt impactl OD uy 
potutial liUpuon. Th• R.pou lhowd 

_ t&U atepa to auGN protec1i• of 
c:calldauial and dtlivenuve mattna.la. 
Thi Aif11cy wUJ .-.ra111 not releaM 
actual 1v;danuuy material. The RlfiOll 
ahowd 11111 on each rele1Md 1wamuy 
that it ii preli.minuy. that it waa 
lunu.b.c! in th1 COW'H of comprollliM 
n~liationa (Fed. Rllltt or Evidence 
408), and. that it ii 1\01 bindiftl OD tbe 
FldenJ CovenuaeDL 

Thi1 iAlormalioD releaM ahoald be 
prte1ded by and combined with a 
v19oro111 Prosnm for calllCUq 
inlormaaon from re1ponaibl1 partit .. lt 
reai1in1 111ncard prr;:ace for thl 
A&eDcy tO Ull thl ln:.Or'lftlUOft lllhlrina 
aut.honbH of RCRA and CERCJ.A wttb 
rt'IPICt to all PRPI at a 11t1. Thit 
in'· -\IDOD releaM lhollld pnenlly be 
c oned oo a l"IClprocal relea11 of 
irl. ..aaon by PR.Pl. Tht informatioa 
requ111 need not be 1imult1necnaa. but 
EPA 1bowd receive !he information 
w1tblD 1 re11onabl1 time. 

rv. s.ct1emat ertteria 
The objective of n.,oti1tiona ii to 

collect toml or cJ1tnup CGlll or 
compl111 cleanup from re1pon1ible 
panin. Th• Aaency recosruze1 lhlL in 
narrowly limited cilcwnltaDCaL 
ucepuom to thil 1oaJ may be 
lppropriltl. Ind bu tltabliahecl.crtt.lria 
for d•tanll.illinl wbtN 1ucb ucepdou 
.,.. allowed. Altboqb dat A1tDCJ will 
c:ouidtr offm or 1 ... dwl 1CIJ!l Ill 
1ccordance wttb lbil poliq, It will do 10 
in lipt of tbt AteocY'• poeiticm. 
reinfcnud by receat CDaft deciatcma. 
that PRP liability ia late\. joint ud 
uveraJ UAJ ... it cu be aaown by the 
PRPt that injury at 1 ailt i.a darlJ · 
div;1iblt. 

BIMd on 1 fuJI ev1lution of tilt factl 
ecf 1 c:omprehenaivt ualpi.a of all of 
die lilted criteria. the Aancy ma7 
con1idar •c:ceJlriDS offm of ltu dlan 
100 percenL Rapid tnd tfftetivt 
HrtJtm1nt dependa oe 1 tboroup 
evahaatioft. Ind ID •artUiVI 
infonution caUICtMln pt'DlfUI ii 
necnaary to prepan tfftc:bve 
ev1lu1uona. Pl'opoaall for 1111 thtn total 

a-.nlttr1ent lllOwd !'-1 11.e1...d lllL'tS !ht 
cnt11t1• .ii1n1:.5N 01luw 

J Volume c; W~rn Contributed :o Sil• 
by Eaiit PIV7 · 

IDformttion conc1min1 the volwn1 of 
w111n concnbutld 10 the 1111 by PRPI 
abould be coUtcted. ii availlblt. ud 
evalueted iA each ca11. The volwne of 
WUtll ii DOl tbt only c:nteriOD lo 0. 
COD1id1rtd. llor may it be tbl tnott 
import&DL A llDaJl quantity of •utl 
ma1 co11 proponionattly more to 
CODtaiD or remove Uwl a lalpr quatlty 
of a cWferent wutt. Howner. IU 
wol111111 of waatt may CODtributl 
llpiJlcantly and di(eed1 to tbt 
diatribulioo of CODtallliDIUon on th1 
1urf1ce and 1ub1urface (includln1 
poundw11er). and to th1 complexity of 
rwmovel of th• con11aun1tion. ID 
1ddition. ii th1 prop1ni11 of all w11111 
1t th1 1i11 11'1 relatively eq111L tht 
volwne of wnt11 contributed by Ula 
PRPI proYldn a conv1ni1nL 111ily 
ai:iplled c:n11rion for in111w;q whither 
1 PRP'1 11rtJ1men1 offer may be 
rt110D1bl1. 

Thi.a don not mean. however. that 
PRPI will bl required to p1y only th1ir 
proportion111 1hani b111d on volume of 
contribution of wutn 10 th1 1it1. At 
muy 1it11. there will bt w11t11 for 
wbidl PRPI CIWlOt be idmlifttd. If 
ldeatlfled. PRPI may be unable to 
P1'0Vidt flmdl for cleanup. Privett paft7 
fwutin1 for cJ11nup of thoH w11111 
wOl&ld. th1Nfore. not bt 1vaillbl1 if 
volwnttnc contnbution wire the only 
criteril. . 

Tb1refore. to ac:hi1,·1 the th1 "81?1cy'1 
aoal of obtawnt 100 percent of c:.leanup 
or the co1t of cleanup. it will be 
neceuary in :i1ny ca111 10 reqllin 1 
11nltment contribution P'llllr WA tbt 
pm:an11p of wutn contributed by 
eada PRP to tht 1itL n ... co1t1 cu be 
obtamtd tbroqb tll1 applicelion of tbt 
tbtorJ sar Joint IDd .....i U.bill17 
wlmt tbt harm ia lndivtlible. ud 
tlarnP applicatioa of tb1M crit.lrta Ill 
'"1uallall 1tttlema1 propola.la. 

& Nollln of lhe Wo11n Conlribvi.d 

ftt bWUL animal IDd 
ewanmeatal tollidlJ of the ltuudoa 
nbltaacn coturttnattd by die PltPa. ill 
mobW17. perai1tae1 Ind other 
propeni11 are &mpmwu factort to 
couide. M DOied tbon. I 1maJ1 
UDOllllt of wutes. OT 1 tuply mobile 
wuta. may coet more to cl1111 up. 
clilpaae. OT 1n11thin1111 toxic or 
relltiftly immobile w11tn. ID addition. 
111J diapropoftionate advene 1ftect1 oa 
die nvtronment by tbt pN11nce of 
wutn concributld by tbOM PRPI 
lhcn&ld be con11d1red. 

IC 1 waatt eontr.buttd hv O!ll .,, more 
of the pan111 off1n111 11 .,.ititml!nt 
di1proponion11tly .ncreutt :he co1u of 
cleanup at th1 1111. 11 m1Y bt 
1ppropri11e for pert111 contnbutiq :uch 
w11t1 to b11r 1 laraer percntqt of 
cl11nup COil.i than would be IU c.ue by 
111\q 1ol1ly a volwn11nc: buiL 

3. Sl1Wt11til of Evid•na Tracit11 IN -
Wut.a ot tit• Sii. ta Iii• S.uJinl Porci• 
· Tb• quality and qlllDtity of the 

Covtmmeat'1 IV'ldeact comllCtiq PRPI 
to the w11111 11 IU 1it1 otmoualy 
affec:t1 Ult Mnlment value of the 
Co.enuntnt'I cut. Thi Covtmml1lt 
mut lhow. by 1 PNllODderuca of IU 
mdtnct. tb11 the PRF1 .,. connected 
witb th• Wlltll iD 01\I or IDON of the 
w1y1 provided in Section 107 of 
CERCJ\. Th1refoN. if th• Cov1mm1nt'1 
md1nc1 111w1 1 p1n!eular PRP ii 
w1U.. w1 ahould weiab that weakntu 
in evaluatiq a 11rtl1m1nt offar from 
that PRP. 

Oa th1 other hand. wh.,. iadivi1ibl1 
bum II 1bown to 1lti1L under th1 ttwory 
of joint and 11v1r1l liability tht 
Covemment i• 1n 1 poaiuon to calltct 
1~ Of tbe COii or c:.l11nup from all 
para11 who b1v1 coninbuted to 1 aitL 
TharefOl'I. whel"I tbe quality and 
qUAtity of tb1 CoY1mmenl'1 ewicltace 
•Pitean to bt auona for 11ta~lisluna Cl 
PRP'1 l11bility. the Cov1m:n1nt abould 
rely on the acrtnatb of ill IV'ldtnce and 
not dtcn111 dl1 11rtJ11n1nt v1lu1 of itl 
ca11. Oiach1rr.n1 1uch PlPt from 
li1billty in 1 ptmal 111ll1mn1 widlout 
oblliDint a 1ub1t1:n:al contribution 1111y 
11ev1 tb1 Cov1nuaent wttb non-11tt!ina 
pani11 whoH iDvolvement 11 tb1 1it1 
may be more !enuoa 

ID any ev1l111tion of 1 11nJ1ment 
offer. tbe A1eney aho!Md ••!lb tbt 
amO\lllt of iAlormauoa 1xch11111 tllat 
bu occarred befoN tbt 11rtJtmtat offer. 
Tht more tbt Ciovlftlmlllt knows 1bout 
Ult mdace it bu to CODDICI tbt 
11ttUDa pania to tbt 1it1. tilt bertlr tlli1 
1valu1aoa will be. Tbe lafonutiOD 
coUteUoa proY\liona of RaA &Dd/or 
CEil~ lbowd be aMd to dtYelop 

.1vid1nce prior to preparation of tbt 
evaluatiOA. 

4. Ability of tilt S.tlli1t1 Pania To Pr:y 
Ability to PIJ ii not 1 deflDll to an 

tctiOll by the CovtmmlDL N1Ylftlslina. 
Ult tnluetion of• 11rtJ1mat proposal 
1bowd diaC\&11 tb• ftaucial condltion of 
th1t party. Ind tht pnctical l"tlwtl of 
punuiq 1 par.y for more the the 
Covamneat CID hope to actutlly 
l'ICO"ltt. ID cott recovftY action• it wtll 
bt cWftc:Wt to n11otiat1 a 11ttJem1nt for 
moN &he a party'• 1111t1. "T1tt Rtlion 
1h!luld allo con1idtr 1llow1D1 tb1 Pl"7 

.. 

... ·-
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to Nimbune tllt Fud IA l'l110Gabl1 
iutallm1n11 nc 1 period of ama. ii tb• 
pury ii un1bl1 to Plf in• hap 11&& 
ud illlt11Ja11a1 pa)'IHDta would beaallt 
tlM Cov1rn=1nL A •~ctw'ld 
18ttllftltftl providizll for PIYIDIDll "9f 
tilllt abol&ld bt 111 payment lnel that 
tUel into 1cco11Dt \he pany'a cuh Oow. 
All e:iu:auive 1111011Dt col&ld form 1 
parry illto ~prey. which will of 
cnne lllUI colltCUOD \'lry dif!Cl&!L 
Set Cbt 1Ulllor&nd1&111 d1ttd A"f'lll Z8. 
111:1. entttltd '"Coll Reco••'7 Aciiou 
under Sec:tioD 101 of CDQ.A· for 
lddftlouJ l\lid&DCll OD lhia 111.bjtc\. 

.l LililOtivs Aiw in PtrK:..ditr1 ta Trio/ 
UU,1Uv1 naU which milbt bt 

ac:owu&rld 11 cn1I ud which abcn&ld 
weifb in cozuldtreboD of any Nnl1me1 
offer &ncl1&d1 tnditional f1ctora 11&c.b 11: 

a. i\da11uibl11ry of tM c;o,.,1ftJ11,tnt'1 
..-id1nce 

U ntc11Hry Cov1mni1nt 1vid1nc1 ii 
aalilttly 10 bt 1dmitt1d UI I Cl"i1J 
btclllN of proud&U&I or 11&b1w1tive 
pniblema in the 1cqllia1t1on or cnauon 
al I.bl tYldtllCI. tlw mftrmity 1hould bt 
COIUldtrtd II l'ldl&Cll\I tht 
Cov1mm1111'1 chanca of ll&CCHI and. 
therefore. rtd1&ciftl tht 1111owit tht 
Gov1mmen1 abowd expect to m11v1 in 
I Mnltallftt. 
· b. A.d.quacy of tire CovtuTrm1nt I 
•vid•nc. 

Certain 11pects of Uua point have 
alnady bun di1c\&1Hd 1bov1. 
Howt\'lf, it dtHl'YH mention •11in 
becaun :ht Cov1mm1nt'1 c111 ciependa 
01111.1b111ntial quanti:ita or l&mpliq. 
aMlyucal and other 11chr.ical data and 
npert testimony. Uthe t\1c!1nce in 
support of tht Covenuner.1'1 ca11 ii 
inco1npltt1 or ba11d upon conU'O\'lrtial 
1ci111ce. or if the Gov1rrunent'1 evidence 
ii othcrwtit Wlliltely to withaWld \he 
la\llilly of. lrial. th• &IDOl&Dt that th• 
eo .. nmaent m.iabt apect to rteetve Ill • 
11tdtm1111 will bt l"lch1c:ecl. 

' A vailobility of •fwltH6 · 
ID lb ulikaly "9111 tblt ou ot more 

of tbt Ntt1iq pantn appun to ban a 
dafn.M to the Cicrfwmm111t'1 1Cti01I 
IUlder 1tetion t0'1(b) of CERCA the 
Covemm111t lhol&ld expect 10 rec..i111 
1 ... in a Mttl1mnt flam tba1 PRP. 
AY&ilability of .. or IDlll'I dtflllNI lD 
one PRP which ut not common to all 
PRJ11 ill tb• catt should noL bowe,·ar. 
lower tbt 1xpeetat1on of wbat 1n 111ttn 
offenq poup ahould pay. 

& Public lnr.tWt C.oNtd•ration1 
Tbt puri»GH of tilt dtanup ii IO 

protect pubuc health ind the 
ttmroiuntnt. TheNfoN. in 11111,mi; 1 
NIUllM!ll propotal lht timina or the 
d11n\:p ind the tbilll\' or tht • 
Cov1mmen110 clean up lhl tilt shuuld 

be c:onaidancL For 1umpl1. If dat 91111 
CUAOI fWld ill pol'UOll of a Fud· 
!uACtd cleuup. a priYIC.puty • 
dauup propotaJ IDIY bt llYftl lllON 
favonbll comider1tio11 thu one 
NCaived In • ca11 wbm dl1 State can 
flmd Ill poniOll of cleanup coeta. If 
DecellUJ. . 

PUilie illterrit c:omidnUozu l1ao 
IAchadt tbt anilability of Ftcler&I flmdl 
for lltc:mallJ claanup. and wtltther 
priv111Jy !nUCICf aetioll call NsiD 
lllOPI quickly thu FlderaJly.ftlluetd 
acUvtty. Plabllc llltamt concarm may be 
ued to tutifJ I MtUllDlllt of lftt Uau 
10IJIS only wbn tb8ft ii I damamtrat8Cl 
utd for • quick NIDICly tO Pf'Dtec:l 
P\lblic btaldl or tha U'NllmlalDL 
1. Ptwc.dentiol Volw 

IA IOIDPCalll. th• factaal •l""tiOll 
IDIY bt conducive 10 n11bliab.i.q 1 
favorable precadtnl for hn11re 
Govanmltllt ac~oa..a. For uample. 
•trona ca11 law caa bt.dtvtloptd ill 
ca .. , of nr.1 impreuion. IA 1ddirt011. 
11nl11111n11 ill 1uch cuet wsd to 
become prectdtDtl ill tham1tlvee. and 
IJ'l llWIWltd u1naiv1ly by PRPa ill 
odlu ca111. S.nlem111t of 1uch cua 
1bol&ld alway• bt OD tarma mo1t 
f1vorabl1 to the Gov1n=1nL Wbere 
PRPI will 11.0I 1111l1 011 1\ICh ll1'ml. 111.d 
the q1&aliry ud quanary of e.tdact " 
•ll'OllC· It zuy bt ill tbt oY9Nll i.Dtftftt 
of th• Govenu111111 ID tr)' dlt CUL 

I. Value of Obioini1t1 o PrwHnt Su:n 
C•tft:m 

U money Can bt obtained now and 
tumed over to 1!11 FUDd. wlltrt ii cu 
11n1 ustamt wiUl cht amt it i.a spat to 
dean up a litl. tbt 1111 Jn'9Nlll value of 
obta~ Use aum offeml Ill Mnlme111 
now can bt computed qawt die 
pouibilit)' 'of obl&ilaiq a larpr 111111 ill 
tlM flatin. Thia calculatiOD IDIJ lbow 
tbat die Mt,,.._, nbaa of die nm 
dared ill •nlemat ta. 1n rnlitr. iuper 
~ die llDOUllC dae GcnsnuDIDI CU 
aptCt to obWn at trial. IPA bu 
d.¥alopad 111 KODOJlaii: moMl IO ...... 
tblM ud othlr l"llat8Cl 1C011omti: 
factora. Mon tmormadOll on lhil IDOdel 
cu be ob11iu.d from 1!11 Dlnctor. 
Ollica of W Ute Propaml !llTOl'Clftlnt. 

I. bl«IUitin 1111d AIJl'OWlliJll TOdOn 

All aulpn of NnlllUllt propoaala 
abould 0., for dat dtcitlOD uken any 
apparat llltquitin to tht •rJiltl 
panin iahlmlt In tbt ~at'• 
ca11. ud apparent llleqllltln to othtrt If 
the 11tl11ment propoaal ii •CC91'ttd. and 
any lgrt\'&tiq factors. However. II 
lllUll bt uaulert tood tM t tJll Ill rutt 
oper1111 on tht underlyi"I pnnciple of 
atni:t liebilil)'. 1nw 1h111 .quitable 
maners are not dc:let111.-t1. 

IA Notlll'I of lltl C:O. Chat~ 
,.,,., S.U/llMlll 

All Mnlaalllt l'llla&llDlll lilould 
Udrnl tht II.INN of tM CUI tbat 
l"llDIUll II &De HnlllMJlt " acmpted. 
For tu11q1la. II tbm UI DO ftnano1Uy 
wiable pafttn left to PfOC"CI apjU1 lot 
tba bal.ucit of lb clwmp aim tba 
•nltmeeL lb 11nlamat olfar lboal.d 
comttrut• '"'7tb1DI tba Gou11 • •t 
upecta to obtain at tblt IHI. T1aa . 
qulliOGI arr. What doet tM 
CoftlUlCllt pill bJ Mn1illl dlil paftiOD 
of dlt cueT Don lb •ftiltDIDt or t1I 
tlftDI banD dlt ,.. .. ," ... parUoa ol tlM 
... , WW cbt Cowwmll111t Uft to 
.xpad cb• 1&1119 amomn oJ ltiOlilftlll to 
U, Iba Nmainull pol'UDll of tbt Clllll U 
llO. wby lllo"1d th• tenlemeat oeu " 
acetpttdT 

Thia ana!y1i1 l11XU"tm1ly impoTUDt 
121d 1bould com1 11 Use concl111ion of 
Utt tva.lua tMHI. 

V. Plltial CUOUfil 

On occaaion. P'RPI may oflar to 
perfonzi Dr pay for 0111 pb111 or I lite 
cleanup (1ucll 11 a ntfam removal 
acllonl tNt 1101 commit to any other 
pbut of di• cl11n~ (sucll u sroud 
water crnmaent). In some 
c:ircWDlta.DCn. ii iuy bt a~ll9 to 
IDtlr illlO NIUISllelltt ror aucll partial 
deanups. rether tball 10 l"HOl•t aU 
luun in 0111 Mttltllllnt. For IQJl!ple. I.II 
aome cun It it necaaary to conduct 
initial pb1111 ofaitt deanup ill order to 
1atber 1ulflci1111 dtta to naluate IJll 
n"d for aad rype of work 10 bt'done on 
1ubaeq111nt pbu11. 111 1uch caan. offen 
from PRPt 10 conduct :u pay for 1 ... 
thu all phun or 1il1 deaau;i lllo"1d u. 
evaluated 111r.11•11m1 llllMU and by 

. tilt 11m1 crittrit u Ml forth above. 
Sctl11111111t1 J'trformtd 11 t!le 1i11. Thia 
pt0vi1ion don Dot cover p,.p111tio11 of 
111 RJ/fS. wbidl it C099rtd by a · 
eepaNt. ,WdUIC9 documlllt LM 
nacmw and Caarml7 Price'• 
"PU'llcipaUOll of htntially R11pouihle 
Putin in Rl/15 Devalopm..'"11lM (Mardi 
51 .. ). . 

V1. Coatriltudocl PIOI cdo• 

COntl"ibution UIOJll l'tlS:Ontiblt 
pattill ii baMd OD &be pritlciplt thll a 
jointly ud 1tvtraUy liable ptrty who 
bu ptid all or I par.ion of I ji:dF-lt!:lt 
or 11tll1111ent may be entiUtd :o 
reimt1une111mt from other jo1nl.!y or 
11v1nUy liable partin. When tilt · 
Apricy reaclltt a partial aetlltftltnt 
•·itll tomt paruea. II will frequently 
pursue an 1nforca1111n1 ection 11awt 
r.on·Hltl•na re1po111ibl1 ;:iarun to 
recover the Nftl:air.inl c:1111 of cl11n11p. 
U 1uch on act!~n ia and1rt1ktl\. t."itre 11 
a po11ib1li1y that tbo11 11!>r1·1t1tlon 
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Wftld I.a tl&rD aue Nnlinl putta II thil 
acUol2 bJ nouett.llq parti• ii 
l\lcz:naNL tAU th Nnliq puUa 
wo\lld •d up peftal a larpr llw'9 of 
deuup COltl daaa WU d1teftllimd ill 
the Apacy'I Mftlemat. Tlaia ii 
otmCN&ly a diaiDcatin to Mttiameat. 

Coacnbutioa protection ill a COGMDt 
d8Cl'M C&ll prtYUt thia outcamL Ill I 
llGlltl'tbuUoD protecUGD daae. l!ae 
Uail8d Stat• would .... to l'9Chac9 ill 
jadpa.a1 qaiut the DOD-tenlizls 
puUa to the atat UClllll7 to 
~ die •cdias putf'1 UbiUtJ ca 
the llOUlttliq tbird putJ. 
. The ApacJ l"'COl"lilH tla1 nJ• ol 
COllUrtbudOll protec:DOD ill limited 
1itudou ill ordlt to provide eome 
maatww of !aality IO Mttl1mn&a.. 
Fwuiaamuall1. we beli1v1thet11tllin1 
panin ue prolectecl from coalriburioo 
acticaa 11 1 manar of law. bated oa the 
UIWonn Cozuribuaoa Amoai 
Toaf1aeon Act. Tbat Act provides that. 
wlacn 11ttllm111&1 11'1 miawcl illto ill 
"IOOd faith", lb• Mnlon an dildr.arpd 
from M•LI liabilitJ for caalribudon to any 
otllar joiDt tonfluara. ·To the allllt 
that !bia law ii adopted u lbe Federal 
Nl1 of deciaioa. tbere .will be no lleld 
for 1peciftc cla1&111 in coDNBt 
ql'ft!UDCI IO ptOYlde conD'ibuliOlll 

"OleCUoa. 
t'MN lw aot ,.C bin Uf N!i.al Oft 

..a i.ulal. Th111. !At AcftCJ may •lill be 
11kecl IO providl CGDD'ib\ltiOQ protecUoD 
iD the form of of!M&a and redliCliou in 
iudsm•at. Ill d1t1rmiDiq wb1ther 
explicit cona-:butica prot.ceon dauaes 
U'I .•PP?Oltri•te. the Rejion 1koul~ 
consider t!lt followillf f11ctcrs: 

• Explicit contribuaoa pro11!Ct1o!'I 
claUN1an1enenlly not •?prc;in11:r 
unln1 liability can be d11rty alloc~t!!d. '° that ~· nalt of re1ppontonment b)' a 
judp ill any futw'I ection would bl 
mill'iNI 

• llld'llliOD tbould d~ OD ca ... 
bJ<Ut couidentioD of die law whida 
la llblJ to bl 1ppbed. 

• Tba AceDcJ wW be morw wiWJ11 to 
couider CODtnbulloe proteaion ID 
11ttlem1n!t that provide wbltanltaU, 
all the eot&a of clanap. 

lf I propoucl Mttlf!tftC!Sl !Ddudn I 
contr!buttoa prot9Ctioa da-. cbe 
ReslOD lhould Pf'IPU'9 I dllailld 
juatillcaUon indicabJll why tbil cla!AM 
ii 11Hadal to •nainiaa ID edaqura 
nttlem1nt. Th• juattftcatioa lhould 
include ID UMlllftnt of tbe pras,.cu 
of uua1tioa rwprdiq the dame. Arty 
propotecl uttJ•mant that conr.tu a 
contribution protlCtion clauae with 1 
po11nlial ambi,Wty will bf! rwtvnurrf fot 
further neaoaation. 

Ally 1ubHquen1 daiml by .. 1t1in1 
pertin 111iN1 MD-Mttlnl'I n:utt bl 
'Uhordinated to ~ r.lai1111 :i1"iftlt 

tb ... noa ... ttl.lna pertilL Ill DO tvtllt 
will tilt Apncy ..... to dafnd OD 
behalf of a Nttlor. or to pnmde dinct 
indeam.i.ftcaaoa. l1l1 Covernm1nt will 
aot •tar islto uy form of coacribuUoa 
protec:Doa 1arnm111t m.1 could NqUl"i• 
the Gowvnmtat to pay IDOM)' 10 
ID)'OU. 

lf Ulfptin la comml'DCltd by DOD
•ttlon qaiut MnlOl'I. ud th Ai-q 
blcama mvolvecl ID l\ICb Uapttoa. ma 
Co..nwar woaJd .,... to the COUft 
that iD 1di'lllti1119Cl1Dtiel .... 
NtpCIUible ,.,u-. poeill" 
cauidef'ltiOD aboll1d be pwa to thou 
wtlo cam. fmwud "11111taril1 ud were 
a put of a pnp of Mnliill PRPI. 

V1L ··-he Uabilltr 
PotutiallJ rnpomiblt pafti11 wbo 

offer IO·wbcUy or partially d1u up • 
tite or P•Y the COltl of cltuup aormally 
wWl to DllOG&te a releue from liability 
or 1 cov1A&Dl aot to 1u1 u a pert of th1 
coaaidersaoa for that cleuup or 
pc)'mlDt. Suda ... 1 ..... .,. lpprllpft119 
ill 1om1 cim&mltaactS. Tbe Deed for 
ftnality in MnJtmnll IDUt bl balaaced 
11lin1t tht need to IDlul'I that PRPI 
NIMlll rnpomiblt fot rea&m.q 
enduprm1n&a ud llAknoWD 
cocditioal. 

The ApnCJ l'IC"l'liPI di• ewftllt 
ar.t.t of adtntiftc uncenaillt)' cot1cmliq 
th• impaetl of huudou IUbstucaa. 
our 1aility to dttKt them. ud di• 
1tffec:Uvene11 of remedin ar baurdoue 
w11t• 11t.t1. It ii po11ibl• that remedial 
m111ure1 will prove inadequate "n~ 
lead to imminent and 1ub1t:int:al 
•ndan .. rm•n:t. blcauH of unknoWft 
conditiona or ~ecau11 of faillU"et iD 
dHip. conacructioD or etlecti\·ceu of 
th• remedy. 

Altboqb the Aaftcy 1pprov1111U 
remedial actioaa for litn oa die 
Nattoaal Prtoritt• Lilt. ......... hm 
liability wUJ DOI automaac:allJ be 
pul8d meraty becaae tbe ~Ila• 
•PJl'DWtd the remedy. Tlla wUliJllMA of 
tbe ApDCJ to_ .. apulllTt ........ 
ftam llabilitJ ii directly l'llattd to tbe 
CODftdtace m.1 ~ 1w Ilsa• ttte 
mucty will ul:imatlly Pl"O"• 1if1cttve 
ud rellabi.. Ill pural. tJw .... will 
ban die fluibilit)' to aesoaat1 ,., .... 
&bat 11'1reJativ•IJ1xpaaah ... or 
relallnly ltriqent. dapeadina OD th9 
dapee of caafidace that tM Apacy 
baa iD the rem9Cly. 

Rel1 .... or connaatl muat alao 
itldude cmain l"IOPIMf'I which 
~· Ille npt of the Covern:nent to 
Htk additiOD&I cleanup ectioa and 
recover 1dditicnal eotta from 
N1ponaibl1 partifl in a niamber of 
ciz'cW!l1t1nce1. The)' art also aubjert 1u 
• v1nery of olhtr li1ni1al\ofta. ~ 

"'°'*'" daUMt IDd limi&atioaa .,. 
dacribecl below. 

Ill addition. Ult die AaeCJ cu 
1ddrn1 fufUft problem1 111 tit• by 
alol'ClllltDC of Ult decree or ordar. 
rather thu by ecboD UAder • pvtiQ&&ar 
rwopuer dauae. S.tdetU11t1 lriU 
aormaily 1,.cfy I panicalar type of 
NmtdJaJ 1c:Uoa to bl undertakn. 1\8t · 
rwmtdJaJ acUol2 Will normally bit 
lllect.ld 10 achi"t I cate&D apec:dled 

· l....i ol protletioa of public hnJ~ ud 
the amrouaat. Wbft 11ttlemeat1 .,. 
tacorporatld IDto COGllDt dac:rMI • 
cndera. die dlCftll or cndll'I llaould 
wbeNYtr poeaibl• iDdude performuC8 
ataatl.&rcla that Mt out tbnt tpldl9d 
19vtll of proltcti01L. nua. tbl Ap:cy 
will maiD itl abilitJ to 111un c11uup 

· by tam, ac:iioa to 1nfcma thlM 
dtcNea or ord1r1 wh111 remldin fail '" 
meet the 1peci!ld 1taadarda. 

It i1 not po11ibl1 to 1peaf)" a pt"ICiM 
bi1rvchy of prtfemd remedid. 't1le 
~ of confld1nca in • panicular 
l'dledy m'lllt be d1ttrmiald OD ID 
ladividual baail. takiq 1itHpeciftc 
condJaoaa into aceoutaL In 1111er1L 
however. 1!21 !DON 11?ectivt ind nti!able 
Ult re1n1dy. the morw likely ii ia. !bit lbt 
Apncy can n11oaat1 1 more upaa1iV9 
r1l111e. For uampl1. ii 1 conuat dM:rt'e 
or cndl'I' commi&a I PIWlll pen)' to 
meetial ind/or coalinulftl to 1:um 
buldl bued performance 1tar.dan!I. 
dl1rt can be pwat e1rta1a11 on :e .,art 
of U.1 Aaency WI en ad.-.iuatt 1tY9i of 
public health pro11cuon w1!1 be rnet .i:J 
m1inta&necl. •• 10111 11 tilt :1nm of 1!1e 
a;reem1n1 an m1L 111 ~h.• :;·;11 uf c:a11·. 
it mey be ippropn111 10 ~13o::~te • 
more L-tp11n1iv1 rel1111 :'11!'1. for 
1xampl1. Clllll involvtr.9 remlod;.,. 1f-.. r 
art toltly 1echnolOJY•UUed. 

Expami..-1 rei.u" may~ :ram: 
appropnatt wben 1!11 pnva11 pan)· 
Nmedy i2 1 dmomtr1tld tffKtiV9 
altemalive to land d.iapoMI. 1uc!a u 
illciurllioL Sucb Nl.taMI 11'1 pouible 
wb1ther tbl buardo\11ma1triaJ19 
nmportld olbit1 for tre1antat. •\he 
tN11mUt tak11 plaCI on 11te. In eithr. 
Ulltance. tbe uae of tr1:am:en1 Q:a lftWI 
iD pHttr cer".Jlinl)' tM~ (;att..,... p:-1h:,.~ 
will aot ocaar. 

Other mnedi• may bl 1111 
appropriatl for pPMS•YW r.:itral'IS 
panicularly if the CC'ftllftt order or 
qreement doet not include perf~ 
etandardL ll IDAJ bl •!lpropna!<t 1:a ~ 
c:itcumltanca to ~-..n~t• !'ltit.iaet t~: 
becoal• 1ffectiV• antral y111n . .r~r. 
completion of tb1 rem1:1al •cnor.. •u 
that the e81Cli•enet1 ar.d l"lh~bility "' 
tb1-t1clmoloo can bl c!11rty 
d1monscrattd. The Ap:u:y 4ntrnpw:ai 
th1t Ntpontiblt ~a.~111 !Illy >- ah!• to 
achieve a rp'llttt' Cir.et nf ,,~, .. ~~- m .. -., 

.\ 
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HltlelZleDtl whu ma llate of ICientillC 
widen1Wldinf coacenWia lh•N 
tec.!Wcal iaaua bu adYancecL 

lleprd1111 or tAa rUaliYI 
Ul'Uli•tD ... or •t1111.1UCY of ma 
rt!u11 la o&hr ~ at• aummum 
11n1emat dOCWDat1 mut indude 
NOptGllt allow\q ma CoYlnlmlnt to 
modify lanDI ud condittona or ma 
•l""IUDt for tb• follOwtnf typet of 
ctrc:wutuce1: 

• Wbtr1 pnv;0111l1 almown or 
UDdetK18d CODdiUou mat 1riN or 11'1 
diKoYVtd II I.be lill aim m1 DI of 
tb.t .,,.._SDI mt)' pl'IMDI ID immiunl 
ud 1"11b1tutiaJ ~1111 10 P"blic 
huJt.b. wellue of the IDVU'Ontnent 

• Wben the ApDC')' recei\'ft 
additional iAlorm1bon. wtuch waa 1201 
available at the tmlt of tbr 1rreement. 
coac:emina the 1ci1ntilic derumm1uona 
on wt&;~ the 11tuemct w11 premised 
(for example. health 1ffec:u 111od11ed 
with levels o{ e:qlOll&N. toxicity or 
hu1rdo111 l\lbaw:ic ... and the 
appropn111nH1 of Ul1 l"lmedial 
technolOJ111 for conditions at the aiteJ 
and thia additloul inlormat1on 
indic1t11 I.hat 1111 conditions 1n1y 
pl"lttnt an imnw11nt 1Ad 1iib11antial 
endanprment to tb1 public b11lth or 
wt~ or tb.t tnV\J'011.11lent 
· In addition. rel1ue c11111e1 m111t not 

prwclude tbe Cov1rmnn1 from 
rKOYll'Uli COili iilc:wnd in rtapondi.'ll 
10 the type of immm1nt and 1ub1t1nti1l 
endaqemienu identified above. 

l:l e:innordmat)' c:in:um111nce1. ii 
mat· be clear aher application of the 
Mtd1ment cntena 111 out i.'I aec:non rv 
th1t It it iA th• public: iJltertst 10 Ill'" to 
• more limited or more txp1111ive 
releaM not tubiect to the c:onc!itiona 
outlined above. CollCllZT'lnce of tb.t 
Auiatant Admmi11raton for OSWEil 
and OEOl (and tbt Alliltant Anoraey 
Ceneral wbeD tba Nlntt i1 pven an 
beball of tba Ulli\84 Stata) muat bt 
obl&iUd befon Ula ~t'1 
DllOliat111i t9Ul ii aalboriztd to 
DllOb•t• ftllJ"dUll Adl a rtltut or 
CO'lilftlftL 

Tb• Htmt of .. i. .... ahowd bt th. 
llftle. wbtdlll lbt prtYltl partitt 
conduct the dauap dltmnlvtt or pty 
far Fedml CoYftftlllsrtt clHnup. When 
rnponaiblt pam .. pay for Fedr.al -
Co,·1mment d11m1J. the rwl1111 will 
ordiAllily cat become 1ffec::iv1 until 
dulaup ii campltted ud the aeftlal 
coatl of me d1uup are ucanaintd. 
Rnponaibl1 plftin wW thereby beu 
me rilk of wac:enaillbft ll'illQI dllNll 
tlllQ&bOD of tht d11Aup. In lilnittd 
c:ircwll.ltucat. tbe rtl11n may becaftl9 
1fltetiv1 11po11 payment for Federal 
Conmmtot cleanup. lf tb.t payment 
indudn a IClrtfvlly calai!11ed pr1m1um 
or oUier tananc1al u11UUJ111n1 1ha1 

adtquat•lr iAllll'll die Ftd"'1 . 
CioY&nMUDI q&WI these ~Al'tlillli•t. 
FIAally. ~ i\fftCJ !!'..a, !Ml more wiJ1ina 
ta 11n!t for ltu t.\an w tola.I COltl of 
dauuJ wba ft ii DOt prtebadel;I by I 
N1MM claue ha t'llllblally 
rte0t.m, tDJ additiaul CIDltl &bat 
milbt l&ltimatalJ bt iDcllMd It 1 lita. 

Ra!eut dallNI .,.. also labject to die 
followtq Umitattou: 

• A rtl•.., or c:ovnut IDIJ bt Siva 
OD!)' to tilt PRP pPOYidiq die 
caulderatiOD for die ...... 

• Tht ralt ... or covaut mat not 
CIOYV &DJ c:laimt Otbr dlu thou 
lawolved ill th• c111. 

• na rtltue mut oot add. .... uy 
c:rim.i.Aal matter. 

• Rele11n for partial cleanupt lb.et 
do not extend to the mlin till muat b1 
limited to t!l1 work act\l&Lly GGmpl1\ld. 
. • F 1d1ra1 clai.ma for 111 t\&ral rnowtt 

dama111 1bould not be rtll111d witho11t 
th• approval of Fed11"1l wattu. 

• R11poneible ~11 m1111 rtl1111 
111y rtlattd dliml 11aw1 th1 United 
Stat11. iAcludinl tilt Kuardou 
Sllb1WJCll R .. polllt Flllld. 

• Where die d1aiiup ii 10 bt 
performed by tile PRPs. th• l"lleu1 or 
covcaanr lhould oormally become 
.1frec:tiv1 oGly upon tb.t compl1tiOll of 
the d1u1111 (or pllu1 of cleanup) ill a 
manner .. Cllf1et0ry to EPA. 

• RtlllM dll&ltl ahould be drafted 
u c:ov11aut1 DOI to 1111. rsthar than 
NltuH from liability. wbert thil form 
may be necaoary to protect tht 11111 

. npu or th• Federal CoYtmmlllL 
A Nl11u or covmant cat to 1ue 

tanruuttt or 11riwaly lmpain die· 
Ciovenuca:t'1 n,bta of action qainlt 
PRPs. ThtNfore. tht documant uallld 
bt C&l'lfWlf wordtd IO \bat the illtet of 
dat putia ad txlmlt of th• manct 
CO'fered bJ cbt raltue or c:ovnut uw 
cleutJ atatad. /usy ~~ .,.ed lltdemet 
amtailliq a ""'" .-. · · . .: • "'8ibla 
ambil\li'J wt11 bl r.t\llUG for ful1bar 
USotil!Mm. 

vm. Tupll r. Ullplloa 

?ht RIFom lboWd idntify putta&lat 
cuea for Nfarnl iD upt of Use lollowma 
faeion: 
-&ub1watial aavtrolUUJls.l problema 

uilt 
-Tb• ApDcy'1 cue lw lepl matt -ft• 11UUDt of IDODIJ or dllll1IP 

lavolvtd ii .-cut 
-Good ltp1 ,rectdlllt ii poaaiblt 

(caMt ucn&ld bt rtite11d wbtrl tM 
potalial for advtl"lt prtetdnt ii 
aubautill): 

-Th• ";dence ii •troftl. well 
d1velo~ or capable of 
dtv1lup111ent: 

-St•lull of limitariona probitN Hilt: 

-R11pauibl1 ,.,Uft .,. fiAuciallJ 
Tiabla. · 
Tht aoal of !be Ataf:f ii to brtnt 

afmaamnt IC1iClll wbtftver DMdtd to 
&UIU'I pnvatt Pl">' dauup or to 
l'llCIMr CDltl. n. IDUowiJll !Jpet of 
CAMI trt thl billmt pttoritin for 
NfmaJa: 
-1cw actiou ill wbic.b all c:oata ban 

bee iDClillNd; 
-C:OmbiDtd 1m/tD1 actlom ID wbicli a 

lipi!eut ,U. lw btm compltttd. 
lddiUOll&l ila;allaiYI ..uaf ii utdtd 
ud idaded. ud die FllDd will DOI 
bt UMd; 

-108 ICQOIU wbidl wtl1 aot bt tbe 
111bfect of Fand-&nuc.d deu11p. 
Rtftft'all for iAtuccUvt l"llief may alao 

be •P11ro11riata iA CINI wb1n it ii 
po11ible that Fimd-&Danctd cl1&111ip will 
bt 1IDdmai.n. Suell referrala m•r bt 
Detdtd wlmw fhm 11'1 potential ltltutt 
of Umitat:ion conc.erm. or wbert tat 1\tt 
baa bt1n ideDUlied 11 nlon:eme11t·ltad. 
ud proapacu for 1uc:cH1ful libption 
.,. food. 

Rtlioul omm 1bwld periodically 
1"\'aJUlll eumrat W'ltU for rwftml IO 
detarmiDt ii they iuet tal IUiUliut 
idati!td above. 

Al iDdicatacl before. under th• thtmY 
of foillt ud ltYtl"ll liability the 
Covanimat ii IOt rtq1lind to brial 
emorcemant lcUoll qlimt all of~· 
potentially re1pomibl1 paru11 mvolved 
at a 1it1. Tbt pnmary concerti of I.be 
Ciomullftt iD idafttil)'\nl 1111111 for 
liti11tion ii to lmq a mentanoua cue 
11ama1 responsible part:i11 who baw 
me ability to uda."'tlke or PIJ for 
rt1pon11 tctln. '1'1at Government will 
ct.ttnmne die tuteta of lia,1bon iD 
order to reach die..,.._., muqtablt 
amber of partlel. butcl = taidlf ud 
TOlWDt. ud 8uaciaJ wiabiJity. 0.... 
ud operltoft will ...,.u, bt .. 
llllft of Uapac& alesl bulrnpt or 
otbarwiN i1adlmet Pl'OOf, ID 
anropitatt ca-. the CioYtnullat wW 
c:ouider proMClll1iJll daimt ill 
b&llknaptcJ. n. Covtmm91lt uy also 
taltct tallltl far tiUplioD for limi\ld 
purpoMS. 11ldl u lite ICCltlL 

Partin who IN \llltttd for lit.lption 
11'1 of C0\&1M DOt pNduded lrom 
iDTOlvial ,.,Un wbo baYt DO\ been 
taJptacl i.D ~ •ftlamat otftf'I 
for camidetaliOI bf dal CicmrDIDnL 

In d•tamilliat die appiapftlta llJllll 
for litia•tia. die Gowernment will 
couidar tht wounp.- of partin to 
tattl.a. u dtmOGtlra\84 ID the 
DttOlialicm 1&q1. ID iclndfyiq a 
mana1'1bl1 nabtr of panan for 
liti111ian. Ult ~ will couim the 
recalci!rlDCI or willillp"' to Hnlt of 
the partill who were involved in the 
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n'IOti111ona. Th1 A11Dcy will a1lo 
con11der other •ar-v•tma ud 
auU,atina faetorw CODc:enuna 
l"llJIOM1bl1 J'U'Y ac:tiona in ident1fyins 
Wptl far ln1p11oa. 

In addition. ii m.y be appraprtace. 
wbn lbe A,ency ii cond\ICUlll pb.ued 
cleanp and ba1 l"lacUd a MnllmlDt 
for one pbaM. to ftnt 1ue only DOD· 
Mnllq compuie1 for tbe ne1u phue. 
Ulwniq tbal 1ucb flDanc:i&UJ wtable 
putift ue available. nu. approec:b 
wouJd DOI pnc:lude l\&11 ... iDll Mnliq 
p&l'tiea. bat DOD-Mltlon wouJd be eued 
laitiaily. 

Tba Apncy recopiza1 &bat F.daral 
... nciu may be l"llponaibl• ror cleanup 
co111 at hazardoua w1111 1itn. 
Ac:cordiaaJy. Fed1nl facilities wHI be 
i11u1d nonca lettert and adminitirative 
Ordft'I where appropriate:lnllHd of 
lieilation. lb• Aa•ncy will llM the 
proc:.edUl"ll 111abli.Jh1d by Eucurtve 
Ord1r1 12Dlll and 1Zlte and all 
applicable Memorenda of 
Undel"ltandull to t11olv1 iuu11 
conc:enuna 1uc:b agency1 liabi1ity. Thi 
Apncy wUl take all 1t1p1 necnury to 
lftCOUl"ll' IUCClllful ftelOlia tiona. 

.... T\milll of Nesoda*-
Uadar our NYiMd pollc, on 

l"ll1MIU1ble party panici,.uon in RJ/FS. 
PRPI bave IDCftalld opponwutin for 
iDYOlYlallDI in the daveiopmtDI Of the 
l"llllediaJ iDvnaaationa and !euit:ility 
1tudin whidl lhe Aamcy 11.1es to 
idnDfy lht apprvpn111 remedy. ln·h1tn 
of tile fact WI PRPI will have received 
notice lal:tetl and !JI• inlormation 
idaAanad in 1ect1on m of t!U1 policy. 
prtJIU,MiOA n .. outlona can be 
conducted in an upeditioua fuhicnL 

Tbl NfloUIUOU ~ DocwDan 
CNDDI. wllic:b fallow1 c:alllllleliml of die 
RJ/FS. maUI IU p11LlmilllrJ 
lct.aldlcalioa of U. sppropria• rwtMdr 
for tilt uce. Pt..udpaoa Dellbllalll 
be'- dM Couca _.and dM PRPa 
lhcn&ld normally not Glad for more 
than ID daJ'I aJ!w 1pprln'aJ of Ille ~DD. 
u 1ipiftcan1 ..,.,.,.. 1a 11111 lllda wubm 
a NUOD&ble lmouDI of lllDe. IM 
Afeney w.iU not hHitaa. lo 1bandoe 
11eaouaona 11\d prac:aed imlDadiatelJ 
wub admmiltraliw acbOD or litiplia& 
II abov.ld be noted dial lbne ,_,. do 
DOt prtd11de flartiter M90Dadona.. 

!xtamiat cu be COftlidered ID 
c:omple:a caMt wheN thlft i8 no du•l 
of MrioualJ dalaytq cllanup IC&ialL 
/vJy 1n1111ioa of tbi1 patod mat be 
llrwdlcated on ha¥tftt • IOOd faith offer 
from tb1 PRPI which. if nccnaf11lly 
.. -.Otillld. will .. ,,. &be CioverMlen1 

b1Wlt1al ttmt and rnowae ill 
. ctainiDa the cl11nup obiectl""· 

X. Muapmmt ud Revi9w of . 
S.rtlemnl Nepdalklal. 

Ail 11ttJU11nt doaunentl 111111t 
rwc:.ive CODCllllUc. from OWPE ud 
OEOt-Wute. ud be approved bJ IAe 
A.uilt&Dt Admiaiatrator of OEOt ID 
ICCDrdam:9 Wllb dtllp&iou. TJt1 
maDq9mnt pidtline dileuMcl ID 
Secticm D allowt IAI 1l9a1ona to 
COIDllllllClt ftllOlllOoftl if ruponaible 
putilt maka ua illieial offer for 1 
1ubataDU.l p!'DpOftioa of tbe dluup 
CDI& 8tfon COllllDlftc::illl ftllODaticma 
for paniaJ Mttlemn& lbl a.saou 
MoWd prtpU'I • Pl'llilnm&r7 draft 
"aluatiOD of tbe ca11 1&1inl tbe 
•ttltmtnt entail ill llCtlOn IV or thil 
policy. A copy or thi• eveluation •huud 
be forwarded to Hudquanere. 

A final d1taiJld evaJuation of 
Mnltmtntl ~ required when tbe 
R91ioaa rwqu11t HHdquanert approval 
of tbtM Mttlementl. Thi• wntt1n 
evaluation 1hould be 1ubrmn1d to 
OEOt·WHte and OWPE by t!11 lqal 
aad rechnic:al !Wf'IOMll on Iha caH. 
tbna will normally be the Resional 
attomey and ttdmiC4l reprt11n111iv1. 

The evaluation :aemorandwa 1ho&&ld 
iDdicall whither tbt Mtd1ment ii for 
1DD'5 of tbe work or d1anup costa. If dlia 
filW'I ii leu tbu 1Gl>'L the 
memorandum abould iDdudt 1 
ditCt111ion of the 1dvan11pt and 
ditadv&IUlpt of thl propoMd 
Httlemant u meUUl'ld by th• cn11ri1 ill 
llCiiOD IV. n. A19ncy lllJ>ICtl full 
tYlliialillDI llf H;b llf :Al gi:1r:1 
•PICified ift llt9 Policy and wi:.: "tum 
inadequ1te evahaaticu. 

'nae R111ona .,. eulhoriaad to 
· conclude .Mltltmlllll ill cena&D '>"" of 
buardou wuie cun oe their own. 
tnllahl pnor n'ftlW ~ HM~ or 
DOJ. Caa -.aid for tbi1 nallDlllt 
woald --..DJ bnt loWlr prtarllJ far 
lillpdaD. ~~ of CUM llOt 

~ID~ mtew lllducW 
MSCttiadaD far coal NCOUCIJ ca
lllldlr IZDG.G&ID ud ftllOtlalioD of dli.111 
ftlld ill bulkn&ptcJ. ID cmt racrn..,,. 
ca-. tbl ..... llMNld PIJ putic:llllr 
artmaiian to ••Pi"I die IWICNlm9 
MC11N1Y ID amdtact DtfOUlliOU ai:J 
litiptlOD apiUI the dlO\lfttl taat :UJ 
be Ncouered. ud tbt protpectl far 
NC0•917· . 

Aatbottty to eppnr and try cuee 
befON the Buknaptcy Court W011ld not 
be dal ... ted to 1b1 Restona. bll1 would 
be Nwud bJ the Depamlllllt of 
JuaUce. The o.,artment wtU Ill• ce111 
whlrt ID l~blt M30tl1ttd 
lltllement cuaot be raacbed. Copt" nr 
MltJtlUftt documatl for tuch 
all"tftltDtl ahocald be prov!dld ot 
OW11! and OEOC . 

Specilic d11ai11 concemin1 these 
autbonzationa w.iU be 1ddrn11d in 
d1l111tiou lbat wdl be forwarded to th• 
Resioaa uder 1e11ara11 cover. 
Headquanm i1 canducana an 
..,llueion of lb tffecuvwneu of 
ailtiq del .. aaou. ud ii Hlllliftl 
Iba pouibilitJ of additional dll1pt1ou. 

N• •Pm,... llld u- oldaia ............. 
· TJte pollcin and proc:tdlll'I!• Ml fonh 
i..rt. and iDttnsll Go•muunt 
proctdam adopted 10 unpl1m1nt then 
policilL al"I llltlftdld u swdance lO 
Apncy and other Conmment 
mploy111. They do not con.unite 
rul1maltina by the Apncy. 111d may nut 
be relied 011 to ert111 a 1ub1tantiv1 or 
procldunl nabt or beneft1 enioru1ble 
by any other p1r10n. The Govem1111n1 
IDIY take action tbal i• 11 vananc:e with 
the policin and procedure• Ill thi1 
memorandwn. 

If yo11 have any qu11riont ar 
comment• on lhll pohcy. or proble:::1 
tblr n11d to be addln11d in far.Jlirr 
swdance to unplement tbi1 poliC!. 
plea11 contaet Cene A. Lucero. Director 
of tbl Offica of WHll Prosr'IN 
Enfcnallllat 1m llZ-61141. or !Uc:b~rd 
Maya. Senior Enforctm1n1 CollftMI rm 
~137). 

Appeadlx-Dilcuuioa of lllUft laiMd 
by IDllrim CERCLA S.1tJ11111nt Policy 

Thi• 1ppendix di1c-J1111 in ~",., 
dtlail cen1in 1uun ra111d by the 
inlll'im pgli~ IAd 1d1nnfin 1pec:1!i~ 
i11:i11 for public com."1er.!. 11 foc:11n un 
it1uH of broad oublic conc1m ra!Jler 
than i111.1H rela!ad pn!!lal'lly to ift!ll't!lll 
AflD'-'J 1111n11emenL The 1ecr.'ln 
hnclinp of lhil 1ttachm1nt aen•rall!I 
parallel tbe 1pec:ific 11Ct1ot11 of UM! 
tnforr;emnt poUCJ. 

LC..WPltl• 
'T1w dltcuuloa 01,_.,.1 pMcpl111 

eat1 oat die onr.U pbiloeophy 
IOftfftilll lbe s.i,mand tnfOl'CID'!lnt 
propam. To achieft the FH'"' 
pouitlll 11umblr of amtlf and •ff~liVll 
cleanup acaou. the A19ncy mu.tt 1trike 
11 MWlcl betweu rwo oppo1i11 
approacha. Ont 1ppra•ch 1mj1t!111z,.. 
quick l'llOf\ to 1b1 Fud and 
.nforc:etuDt 1utbonlin. ar.d t!:e ot!ler 
fnnnt IDOl"t iftcaalivn for pnv•t"! 
partJ cltuup. 

We have 11t1apted to C01Dbine 
fntllrlt Of botJI dllM appt0ac:bftl in:o a 
~ enfon:ement prop-am WI will 
lftCINt'llt pnvall party cltanUPI· i'!\ .... 'I 
appPOac:hn. and thtt limita:iOftl. a,.. 
dltc:rtbed in 1N9tar detail below. 

Ullcler one pnenl 1P1W01d\. t.'tl' 
~cy would quickly mar: to ":'itP~ 

\ 
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tnforc:nldt 1CIMID ludl u IUiptioa · 11tt111111nt1 or mak11 complete 
ud tdmWlftUft orden. ar FederaJ 11ttltmtn1 ~ibl1. 
eov•mmnlclauup lmdu die FUDd. Th• Aa•ftCY IOlieila COllUlllftla Oft. 
Ra1 ..... fram Uabillty ud aqilidt . wb11her aay 1dditional r1ctor1 or 
CDDll'ibutioa protecUo&t daun would ""'""'Pl lb Wd be be ltrietly Umilad llDdar lilia 1pproac:a, ... - .. 

0 
couiderwd by th• 

ud &!11 ume for D910t:ialimsa pnor tD :::;,~ in rormlllaaq a 11ttlmat 

mfol'C8IUllt or Fand-!auctd cleanup 
ec1ioo woa1d be ~ na llmitatiGD of IL Muni m C:·ricldm r. 
dUI llur.i approacb ii di.et EPA may Ne141eU- . 
aot alwtFI be able to IDOft to daa up nt PN"fou ..nlctUDt policy 
tDOQlb lita bccaUM of ... trteuou on illcludtd a NtOvca IDIDqttUDt 
ta. ue of tba Fad aad die time ud • pidaliu for ue after tba Afacy bu 
~ needed tD CIOlllpcl daaa11P naluattd tba cue uiq tba 11ttlalant 
dirDasb afol"CllDl!lL Farthamora. clttlrie aad dallnlWled CUI tDe 
IUD)' priqta PllU• beU... dial .. • pl'Dlpccll for 11&CC811f111Jy pan1liJll lb• 
..-.i matter. IMJ cu caaduct caM •11'1 IOOd. The pidaline 1t1ttd 
daaaup activitin lllOl'I quiclrJy aad at tbat tba Apacy would ,aerally 
..., COit tbu tbe Ftdaral pemmtnL DllOti•tt only ii lb1 iDiO&I offer &om 
~ b1•1 ~Id tbat tbia approacb may PRP1 w11 for ID percent of &!le rtmed)' 
dilcow'lp pnvete party initiltiVtt. Or COila or cl1aaup. Tb.ii IO percent 

Uader &!11 other 11n1ral epproach. tbs thrnhold wa1 u11bli1b1d 10 that the 
Apncy would proYid1 additiollal RqionaJ offic:e1would1pend their time 
iacftt:ivtt to 1nco11Np PRP cleaaup. ltld l"lloun:n :n11oti1'1zll cam where 
For example. 11ttlemellt1 would allow 11tt1ea:ient on 1ccapt1ble ttrml Mtml 
mon _e:irpanaive rtleaMt from liability. more ~ely. ~A conaideNd l"ltaininl 
CODtnb\ltiOA protecQOD would be that rw:Sehne UI lbil interim policy. 
provided. and EPA would 1u111 much The tbtethold wu Dot intended 10 be 
ume 11 allded to l'ISOlve illull Uiroush in ab1olut1 barrier to ofers for 1111 
newo111t10111 befort it moned to than IO percenL and tbe 1arli111 cina!la 
enforcement acuon or Fund·fln&Actd of tbi• interim policy Uldicar~ that 
d1111up. It ii pouible tbal the Afency offers for 1111 lban that amount miaht be 
""1d rnc:b more 1111outld · comidered. However. 10me PRPI 1111y 
•ttlemmla unde~ tbil approach. Ont Uva perceived tilt ,Wdtline u an 
limttattOA of tbu 1pproacl: ii ~at th• abtolute burier. and bttn r.hu:wn to 
Apncy would Ull&IDI llnanc:i&I n•k• if · approacb dle Aiency wtth nlid 
It becoma dear in liabt of chaqed 11tt11m1nt often becau11 tboae ofters 
drcwmtucn or improved knowltdse were not for 80 percant of the remedy or 
of 1111 ~roblem tbat additional cle1t1up COila of tht cleanup. Minor volwnetnc 
actton 11 aNct.d; e:irp&mi\·c "''""' contributors of wa1111 to lbe 1ite would 
from liability would prwclucii the saerally be 1111williftl to off1r IO 
Apncy from punuiq rnpoDliblt pcrcuL It ii allO po11ibl1 that a few 
partill for additional cleanup coitl. rtealdtr'IDt partin who rthiled to join a 

Alto. protracted n110rt•tioftl would l"NP 11ttlllftl1ll offer could pre\"tnt the 
delay cleamip or aitea. Further. private olbut from comin, up wtt!l 1?1 s:> 
pany cl1u11111 may DOt IDcnue wilbout pc!Cftt ofrir. . • 
u anndut ...,.._ .. enfon:emlllt Tb AltllC1 comldertd a vutety of 
prDp'&lft (llllilatll"al 1dmilliatrati" approacbt1 for~ potenttally 
orGan. lmmialnt baud lllfon:mDIDt rapoDilble pani11 wUb a ... ter 
acuou GDder CIRQ.\ MCtioa 1aa. ad opporftmilJ IDd iDclmllft for becomin1 
~ adSom ader MCtiOD lM) bmtlved ID D1Fli1ttou. Thkl tnclude: 

bccl1111 prtnte para.c may lack u : ==:: =ld· for ccnaill =:.:. rucla llllOtilted cat11ort11 of PRP1 or cans: 
w .. • ...... • Lowerinf the dlruholci: • _,,. •ttelllll- to a1rike 1 • Allo_. ... .a-via .. - from ... , 

b&1ac8 becwwea me two directiom. ~- - ...... ... 
,...,.,.;,;n

1 
that no lpprNc:b may be dlrnhold wha the Rclion bu prepared 

completely adaqutl to lllilfy all of u 1Yaluation of th• c:ua. and 
...._ COllC9llll. w .. 11 ..... _._,,_ Hnd:iua.rtm w reviewed thil 

- ..... .,.._, naluatiOll: ad 
rtmaim committed to • 1tro111 and • AJlowiq n110tilliOD1 wuh 
'ilOl'"I afol"C8IUllt proaram. It IDdi'V'ldul pania.·u loq u thl Rllinn 
NC01DiUt that !llfOtilltd priY11t part)' ahimataly l"ICOVtn 1 cenaill pcn:n&ap 
daanupe an naenaal to a 1nCC1Uh&I of &!11 COila of daanup. 
cleanup P1'0lfUL Tbs Apr.cy will The approach ia the intlrim policy 
m•n•m•u tmpedimanta to voluntary combin11 1llmtala of a number of th111 
cl11t1up. and t&k1 llll""liYt Olltiom· It 1Ummatn tbe ID pcrcant 
.nlorca111111t acizoa qaiJllr lholl panitt tblnhold. w11ad. the lnterlm policy 
wftoM recalcuraace prevenla • 1tatn &hat the l\pnCJ Will nepuate 

--·-

only lf IM initial o!er frDm J1RP1 
CODltiruta 1 ll&bl11ntial proportion of 
the l"lmldy or dtaa'llp eottl. JlesiOlll 
.,. ukecl to we;,b lbe potllltial 
"'IOUl'Cll dema""• for condllCIUll 
DllOUltlON qainlt the Ukaliboocl of 
l'nlAI \Ill psrcat of COl1I or a 
completa remedy. Thu. wbile u offer .... 
of ID plf'CllDt ii not l"lq1&ilcd to Uliliata ~ 
UWotiltiom. tb.,. wW be caMt wbera 
~Ill of ID pcPCllll will de damed 
1A1d1qua11. Offen to ut0Uate for 1 
pulial 11tdement or ct111Wp IMWd be 
nalualad by bliona 1&1i111 die crttnta 
Mt fortb ill MCtion rv of me policy. A 
copy of that c1ra1t enlaatiOGI are to be 
forwanitd to Hladquamn for l'IYtew. 

The policy IAllOUctd today alto 
l'9ClllDiZn tbe t 111 cmwn limited 
cat11onn of ca'"' It may be 
eppropnete for ReaiOlll to enter into 
nesonatiom even Uloulh anen do aot 
repre11nt a IUbltantiaJ ponien or COiia. 
TheN catesann illdvd• 1dmW1tna, .. 
11ttleme11t1 of co1t rtcovery 1cti0111 
wbere total cleanup cottl were ln1 than 
IZOO.lllO. claimt in baaknlptcy. and 
1dmuii1tntiv1 11ttlem1nla wt&!I d• 
111ini:1111 contributors of w11t11. Thi 
term .. d, tnillimi•" doa not incluiH 
partin wbo dapoaittd uy 1ipificant 
lmOUlll Ol typ• of Wllll 111 lite. 

The approach of deletinl the raowce 
maa1p1111a1 ,Wdeline 1hauld pro,,;de 1 
F'llllf iDC8JlDYl f01 illdMdual or amall 
,roupa of PRPI to nesoti1t111ttJemeat1. 
It ahould alto gin die R111ona and th• 
litit•tion team more 01XJb11iry in 
nttoti•tinf 111~ 11ttliq wtth low volume 
PRPI. ln eddltion. the ao perean1 fiflUW 
will 11_01 aerve 11 a point of d1part11N for 
n11ou1t1om. limilllll lb• iniual offers &o 
tbat 11ated W..1bold perc.n1111. PRPI 
1hauld find it 111ier to develop 
propoaal1 for·11ttle=1nL. and tbe ability 
of recalcitruta to obacnac:t a 11ttl1ma1 
wtlJ be reduced. Howwftr. liACI tbl · 
ob;ective of lia ~ ii •till so ob&aizl 
complete cleuap bf PRJla. or 1oa 
pcrccllt of lb• COlll of daltlup. thrt 
Will be CINI wbm otfer1 of IO pcrcanl 
wW be deemed lnadlq\&atl. u. panial 
11ttlement off•r ii accepted. tbl Apncy 
ii committed to Vi10ro1&1 punwt on non· 
HtUOrl. 

nut approach. llo .. ver. may inat111 
the Ukelihoo4 that Rllional tw10un:e1 
wtll be comlUllecl by frqmented 
mwtiple DllOtiltiGDI wtlb a wide 
variety of parU-. Thi more lntamive 
and tim9'CIODlum.iq 11910dati0al that. 
IDI)' be DeCIUllY mil)U ultimately limit 
Uae !lumber of Mnlamclla tbat can be 
Niched. lt alto placn a 11.afher b&&rden 
on tba JlesiOlll ud H11dquaners to 
a1Hu ~· adlquac, of 11ul11Mnt 
proJIOSal• in lilht of tbe 11ttl11111n: 
cnt.eril. and to det11"11lin• that 111ffki1n1 
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p&IUH IN left to provide I.ht remainiq 
d11nup co1ta. 

'ti11 A .. ncy aolldts comment oa 
whether 1ub1W11ial 1tttlemtnt1 will be 
po111blt without a thrnhold and 
whether tlimiaatiq tht tlw1hold will 
ltlCOlll"I .. I P'l•ter DUlllbtr of 
NftltllltDll for tither • .ubaWIUal 
porUoa of tht cottl of cl1anu;1 or of I.ht 
dtuup itatlf. 11l1 ~ency ailo 10licit1 
c:ommnt on how tht ttrlll "dt minillli1 
c:murtbutor'· lhouJd be dtftud. 

ID.1 .... ollafonu&iaa 
l1lt Apacy will Nltue iafonution 

concal'Diq the 1i11 10 facilii.tt 
diaa&uiou of Mltlement amoq PRPI. 
Thil 111fonnalioa will iftdude: 
-Identity of notice letter rtdpi1nt1: 
-Volume and natww of waatH 
· identified 11 delivered to the 1ite: 

-Any rankina by volwne .of material 
MDI to tht lilt; 

R1l111e of 1om1 of thi1 matmal to PRPI 
i1 dilcreu;,nar'Y under the Frndom of 
Wormation Act (FOIA). 

Under. !ht policy aMounced today. 
information rele111d to PRPI will 
111n1rally bt conditioned on a reciprocal 
rel1111 of information by PRPt. lilt 
A,.ncy tol::ita comment on whether 
illfonnatiOD IJllrDpt from dilciOl•JN 
·nder FOIA ahould be m1d1 available to 
lPI oa a di1c:retionary ba1il. 

rv. s.ni.a..i CritW 
Al di1C\111ed above. there will no 

lon111r be any 1peafic thrnhold for 
can•idenna 111tlem1nt ·cff11:11 fn»m PRPa. 
Rather. 1tttlem1n1 offen w1il be 
evaiuattd uairo1 the cnttr:a 1n th11 
Ndton. £\·aluation1 undar theM criteria 
1hould res~!! i:i a full evaluation of the 
offer and wUl promote con111u1ncy 
aa10111 Rqional officct. ThlM criteria 
will apply in .,,alualioa offen from 
PRPI (1 J to dean up die mta. (ZJ to paf. 
for dean 1111 of the lite. ud (3) ill cost 
1tco•ay acaom. Tbae crtttrta illchade: 

• Vol11111e of WUbl COD1rtba18d bJ ••di PRP: 
• Nar.irt of wutt cantrtbuted: 
• Stren,U. of evidence inc:ii1 wuie 

to Mnli.Da partiec 
• Ability of Mtt1iq partiel to par, 
• wtipttve nw iD ~to 

trW: 
• Public intetat c:cm.aidendou: 
• Pttcodtntial value: 
• Value of obtaininl a pn!Nftt 1U1D 

C9rtain: 
• lnequitiH and 1arav1ti111 C11cton: 
• Narurt of caM that rrm1iu altar 

Mttllllllftt. 
Many of th1M criteria an typical for • "'"'inl offm to M1tl1 uy ~ ol 

llti11tion. Ahhoqh the Attncy will 
~Ider offtl'I of Ina than tao ptlatlt 

iD ac.cordance with thil policy. it will do 
10 in lipt of the Aa1ncy'1 poeition that 
PRP liability 111tncl. joint ind 1ev1ral 
l&Aln1itcubt1hown'by PRPa that 
injury at a 1it1 ii clearly divi1ibl1. EPA 
tolicita comment Oil the Dlld. if any. for 
additional c:ritaftL 

V. Putial C.U11111 
Under the interim poliCJ. EPA will 

now. on oc:ca1ion. coaaidtr PRP offan to 
perform or ~7 for ou pbut of a lilt · 
d1an1q1. Toe interim polic:y dilCUI ... 
tbt cin:l&mlWICft iD wbidl it may bt 
appropNtt to near into 111tlement1 for 
l\lch panial cleanups. ESA 10licill 
comm1nt1 on thl9I uraqemcna. 
VI. C.tribudaD .......... 

Cona'ibulion amo111 re1pon1ibl1 
pani11 i1 baaed on I.ht priDaplt that. 
wbtN liability ii joint and 11v1ral. a 
party wbo b11 p11d moN tbu bia 
proportional 1hare of a iud;mant or 
11ttlement i1 entitled to rtllllb11:11mant 
f:'om oU:ar liable par.i11. WhtD the 
A1ency ruch11 a par.ial 11t:J1m1nt 
with tome pam11. it will &equently 
punue an enforcement action a91inlt 
aon·11ttlina re1ponaibl1 parii11 to 
rtcov1r c.'11 rem&iD&ftl co1:. of cleanup. 
U 1uch 11 ac.lion ii und1nak1n. thm ii 
I po11ibility dial tbOll DOD•MttlOl'I 
would in tW1I 1\11 111tli1li panttL 
•l"IUiDI Iha t :ht 111tlor1 .,. U..bla to 
diem for coneribution. JI thil actt= i:ly 
non-1111J.ins panin ii IUCClllN!. 
Mttlir" pani11 could a1d up ~Vina a 
lal'8tf lb.In! O( cltlftllp cottl \hu Wll 
deten:lintd iD the Aa1ncy'1 11tt11mant. 

A contribution pNtectioD claO&M iD a 
co:uent deem i1 ona ~ti.hod to pre\'tnt 
thil OUICO:llt. Wt&il1 a:aintawq thl 
n&tlt 10 80 aglinlt DODoffttlon for ail 
rtmaiftina relief. tla1 Ulliltd Statet could 
qree to reduce ill juqmat apiut tb8 
D01Hettlina panitt. to tht atnt 
UCUllr)' to~ die MftliDa 
paay'1 liabllilJ to die aoa-eecliDc dlird 
partJ. Tbia wa•ted approach ii oae of 
ltTINl cmnribulioe protdoa opttau 
pailable to the ..... ~. Paniel 
uptiali11111n1emeat UYI !.-.q11tnd)' 
IO\lllll lucll prottcttoL 

Tf.. politiOD Ilka by lbt pr.uanl 
ID litipDOD iDYolWIS CODlriDuttoD ii 
Uaat tb8 c:ourtt aho81d adopt a Fteblnl 
nale of dtdaioa that followt 11Ctioft 4 of 
die Uniform Coatrlbutioa Amoq 
TcmfaalOft Act. Stctioa 4 ptOVtJee tML 
wbtN Mttlemat1 .,. entm'td lllto ID 
"aood faitL" die Mttlort IN dilclsafled 
from "&1! liability for c:ootnbut:oa to aa:y 
other tonf11sors." Under thia 
illllf1tretat:OD. thm ii DO Deed to 
prcmch contribl&tioa prottctWn :o ~ 
who reach looci faith Httllftltntl widl 
the 1ov1nuaeat. (Wt do not •upport 
adoptir.1 1eclion 1 of tha Un:form Act 11 

1 Federal ru.11 of dtci11oft. Section 1 
would prteludt 11ttlois from Nekina 
CODt:ribution from non-111Uon unJ111 w 
Ntllon finuctd or performed a UID 
percent deanup 11 a 11tt.J 

However. 1iDce tllt ript of 
cntributioa under CEJlC.A ii not pet 1 
11!tltd quntton. the ApDC)' caa tab 
·two approadlH ID re1po11M to rwq_.ll 
from PRPa for cana'ibulioa prottCtiaD: 

• 11'1111 thet lllldtr lta lepl 
iD""'9tetiOD. explicit CODa'ihtiOD 
proltCUOD claun 11'9 UlllltClllllTo 

• proytdt txi»lidt cinalrtbuttoa 
protKtion claun iD CDftllftt dlCl'lll OD 
a ca.by-cut buia. butd Oil tbt 
A1ncy'1 ability to daatly apponiDD 
liabWty. the perc111ta .. of &be dunup 
repl'lla1ttd by I.ht 111tJ1ment. and a 
ce ... lplCific coftlidtl"ltion of the law 
which ii likely to be applied. 

EitpUdt contribution prottction 
cl1U111:nay11rv1 u an illcanth.-1 for 
pnv111PL"'Y11r.!1m1nL br.aUM PRPI 
may be more confidmt with a 
11ttJ1mtnt whi:Ji iDdud11 ID explidt 
cona'ibulion protection clau11 11 part of 
ID ap'llmtnl. It ii CODliltlftl W1:h 0\11 
po111ion on joi.·u and aeveral l!ai:ulity 
and our 1uppon for 1 unifonn Federal 
n&le of dedliOD ill tll.ia tNL Howe\·tr. 
explidt cona'ibulion prollettoa clallMI 
have 11¥1ral limitations. For na:npla. 
th• Apncy asay become Ylill:t1'9bla for 
pan of die ~eanup cnttl that would 
ol.herwiM be borne by re1pouiblt 
partiH. lD ad~tion. &he draJtir., 
problema involved With 1uch claUHt .,. 
compla.1. F°&na;.Jy, tuch clauan 11111y 
e111broil the Federal sovem:i:ent b 
coa:pltJ. lili9aticn rather :.'ian r:au!~ 
in final 11rJc::11:111. 

1n tho o:enm policy p~bliahld today. 
di• Al•DCY bu authomad a vary 
Umiltd UM of COJltributlOA prottctiOD 
cla111tt. Tbt ~ ii IOlicitiq P11bUc 
COIDIDGI OD whether the iDllrilD policJ 
ptOYtdtl for caelributtoe protecaoa iD 
die praper drcllmltuM:-. 

VU. I I I fl'ID UIWlllJ 
Pot111t1allp l'llPOftlibla parties havw 

hque&IJ IOalbl total ..... from 
pe1t ud futun U.biliry u a condUioa of 
MttlameDt. Tbt AllBCJ bu llftftallJ 
bee rtlucWll to l"Dl IUcb total 
Nl ..... bec:IUll dlty iapait the 
A11DCY1 abWtr to unn c:ltanup Ill 
u,bt of cbuatd condJUom or lllW 
informtliOD c:oncenaiq a 1it1. · 

We f'ICOIDill tbt cwnnt 1111e of 
ac:intiBc ucenain'Y co.ncetlWll die 
111,.e11 of laaardou NWDCIL oar 
abWIJ to dtttct dlftlL. and die 
1Reettveaeu of remtdiH at huardo111 
WUlt lit ... It would be il'.apjll'O~W 
for die Aancy to 111um1 tlla · 
l'llJOft•' .. illt-; for d11aup i! pmiO\llly 
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unknown or UDdetec:ted candUiona arl.M 
or .,.. diacovVld alts Mttlement. or If 
a .. iaform1tion iadicatet there may be 
aa imminent ud 111be1a11U&.1 
1nd&nprmeat to public b1alth or 
weU1re or the en\firanmlat. 

'Ibrel broad approachn for 
NCOGciliq the con.carm of the ~ 
aad of PRPI U'I to: 

• authorise re!e .... for remedial 
ac:tiona taken punuant to EPA .. pproved 
RJ/FS and d11ipi.: 

• authorize total rele1111 for remedial 
ac:tiom taken punuaat to EPA .. pproved 
RJ/FS and d11ip. but iDdude a 
reopener clauae allowiftl the A,ency to 
aeek. additional cleanup action or 
cleanup CO.lJ for UDJcaoWD coamtiom 
that indicate po11ible imminent aad 
1ub1tanti1l endansermenta: 

• allow very limited rele1111 with 
reopener dau111 that not only cover 
imminent and 1ub1tanti1l 
endaqermenta. but require private 
parties to respond to all other releases 
or threats of release from the site. 

The guidelines i., lhis policy tali:e the 
second approach. We recognize that an 
expanai"·e release policy would be ID 
incentive for private party cleanup. but 
iu value :n an incentive must be 
weighed asainst the scientific 
wicenainties 1urroundin8 the nature of 
exposure to hazardous 1ub11ances. their 
dlSl"le of toxicity. and the effectivene11 
of remedies. 

Generally. the expanaivenP.as of 1 
release will depend on the degree of 
confldenoe that the Agency bas in a 
rer:'ledy. lt may be approp:iate to 
nesotiate a more expansive reluae 
where :-espcnaible pam11 conJcnt to 
meetir.g and continuina to attain health 
b11ed :ierforman:e 1t1ndardJ. In 
addit:on. the Ager.cy ii considering 
a!.loW\ftl more exp1n1ive rele11n where 
the private party remedy ia a 

damomtrstad affective altemativ1 to 
led di1ponl. 1uch 11 inciaeration. 

Under the 11cond approaeh. d11ip9d 
for remedial actiom. PRPI will be 
required to u1wu riak.a of immin1nt 
aad 1ub1taatial 1ndaJ!aerment1 
anrtbutable to problem.a not lmown by 
the Aaency at the time th• remedy waa 
aelected. la return. EPA will be 
re1ponsible for rnpondiq to future 
releaan of contaminanll that do not me 
to the level of an Imminent and 
aubawuial enduiprment (11.umina 
that. if PRPs conduct tbe ntlll8dial 
ac:tioa. tbe approved remedy ii 
maintained a1 required). 

ReleallS will be of a 1imilar 1cope. 
whether activiti11 will be conducted by 
EPA or by pnvate parties. AzJy release 
policy that allowed more extemiv1 
releues when the Agency conducted 
the cleanup actions than when private 
parties conducted tl:.e action• would . 
di1courase private party cleanup. or. at 
a minimum. encourase private parti11 to 
pay for government cleanups rather than 
conduct t.'ie remedial action them1elv11. 
Private pal'!)' conduct of the re:nedial 
action is preferable becau1e it ii likely 
to occur sooner than Asency cleanup. 
and the u11 of private money freet tl:P. 
sovemment to use the Fund for or.her 
1ites with no identified PRPs. 

The Asency is al10 conaidering 
wheU:er a more expansive release may 
be allowed where the PRPI hi.re an 
approved contractor to perform the 
cleanup. and the PRP1' performance ia 
1ec-.ired by a satisfactory pr~::ium 
payment or surety bond in ilft amount 
well in excl!sa of the estimated C:llt oi 
U:e work. The term "prer-i.u:i payment" 
refen 10 risk app:ll'!ionment device 
widel' which the ri=k of an ineffective 
remedy would be miti9ated by a c11h 
payment in excen of cleanuj) co1t1. or 
another f!nar:cial u1urance mec:hanilm. 

1\e Apnc:y IO!icita comm1nll on the 
iDtenm releue policy. includins the 
drcwml&DCel 11Dd1r which NIHlll 
lhould be puled. reopener conditiona 
that 1hould be included. and when 
rel11111 1hould become effective. Thi 
Apncy 1110 aolicitl comment on the 
premium paymeat or 1urtty bond 
concept. 

vm. Tuptl for Litiptiaa 

n. Agency ii not legally required to 
brini action qai.mt all potentially 
re1ponaible partin at a aite. The interim 
policy providn that tbe Asency will 
continue to Identify taraeta for lil:i.iation 
oa the ba1il of factol"I such 11 financial 
viability. 1treftlth of the c .. e. ind OW' 

ability to man•se Uti9ation. Thia policy 
allo providea an additional incentive for 
voluntary cleanup by tal'1Jetins 
rec:alcitrantl for litigation. 

The preaenc:e of 1 Federal agency 11 a 
potentially re1pomible party at a 
huardoua w11te 1ite sometimes delays 
nqotiatioftl beca1:1e the po1ition of the 
Federal PRP m1y not be clear to 
1ove:nment ne90Ha1or1 or ot.'ier PRPs. 
The interim policy provid'9 that Federal 
faciliti11 are to be ~ated ~e oC!er 
PRPs in moll respects except beina 
joined u a party in linsauon. The 
reference to admici1trative orders is 
intended to direct the Regi1Jn1 10 make 
more 1gre11ive uH of acimuu1tr1tive 
ordel"I in deali."18 with Federal facilitiea. 
ln1t11d of litigation. we will use the 
proceduret e1t1bli1herl by E.-tecu!ive 
Ordel"I >2C8a anci 12146 and a;>pro;:iliate 
Miemc:anda of Unden11andir.g 10 reso!~·e 
iasues remaining wHh l~cn fl:::ili11e1 
aher negotiauon :nda. EPA wm 
encourase Fedena! facilities to 
particip•te in t.'°111:? negotiations. 

(F1l DO(.~ Filtcl z.-t-eS; 8:43 •ml 
~CGDI---



OSWER //9835. 2 

DRAFTING CONSE:JT DECREES IN HAZARDOUS iNAST:: 

I~M!NENT HAZARD CASES 

• 



:AB~~ OF CONTS~TS 

I n c rod uc c i on 

I. Releases and Concribucion Proceccion 

I I. 

I I I. 

IV. 

v. 

VI. 

VI I. 

VIII. 

rx. 

x. 
XI. 

XII. 

XIII. 

A. 

B. 

c. 

D. 

E. 

Scope of Releases 

Timing of Releases 

Limicing Releases co Account for 
an Inadequate Remedy 

Contribution Protection 

Sample Language on Releases and 
Contribution Procection 

Site Access 

Authority of the Signatories 

Insurance/Financial Responsibility 

A. Insurance 

B. Financial Responsibility 

Establishment of a Trust Fund 

Restrictions on Conveyance 

Priorities of Claims Versus Non-Settling 
Parties 

Preclusion of Claims Against the Fund 

Joint:' Responstbiliey Among Responsible 
Parcies for lmplemeneing the Decree 

Public Access to Documents 

Dispute Resolution Provisions 

Stipulated Penalties 

Admissibility of Data 

Disclaimer 

?ae.e -

2 

2 

3 

3 

5 

7 

9 

1 0 

1 0 

10 

1 1 

1 1 

1 3 

14 

1 5 

1 6 

1 7 

18 

20 

22 

22 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0.C. 20460 

MAY I 1985 

OSWER 119835.2 

ME~ORANDUM 

SUBJECT: 

FRO~: 

TO: 

Drafting Consent Decrees in Hazardous Waste Imminent 
Hazard Cases ""\ .~ 

Courtney M. Price~ ~ ty.-t' .;{A .. ~ 
Assistant Adm· istrator for Enforcement 

and Complia , e yt,~5~1)'?& ~/~ 
Jack W. Mc Gr l(_ q.., ;ff ~ 
Acting Assi nt Administrator for Solid waste 

and Emerg cy Response 

Regional Administrators 

INTRODUCTION 

On October 19, 1983, the Office of Legal and Enforcement 
Counsel issued guidance on drafting judicial consent decrees. 
That document provides general guidance on drafting consent 
decrees for settlement of hazardous waste cases, provides a 
checklist of provisions which ordinarily should appear in a 
decree, and offers sample language for many commonly used 
consent decree terms. 

As the Agency enters into more and more consent decrees as 
part of che hazardous waate program, there has arisen an 
increasing need for supplemental guidance specific to imminent 
hazard enforcement actions under the Comprehensive Environmental 
Respons&, Compensation, and Liability Act (CERCLA) and seccion 
7003 of the Resource Conservation and Recovery Act (RCRA). 
These actions share common factual circumstances and yet are 
sufficiently distinct from other enforcement programs co warrant 
separate additional guidance. For example, many hazardous 
waste cases are characterized by multiple defendancsp raising 
unique liability is~ues which must be addressed in each decree. 
This guidance document will focus on those consent decree 
provisions which are vital to settlement in hazardous waste 
cases, but which are handled differently (or not at all) under 
other programs. 



T~e g~icance is basea upon a~d SU??l.:mencs c~e Age~cy's 
s e : t l.: ':1 en t iJ o l icy as s tat e d i n a memo r a n d um en t i c le a '' I ~ c e !:" ~ '.1 

c::~c:... . .:.. .3et:Le!11ent Policy" (hereinafter "SettLement Poli.c?") 
whic~ ~e issued, along wi:h Hank Habicht of the De?ar:~e~t o~ 
Jus;:i.:e, on December 5, 1984. E?A enforcement ;;e::-sonnel sr.o·..:~: 
i.LJte!:";..>!:"~t ar.d a?ply this ~emorandurn consistently with che 
Sec:Le~ent Policy and any subsequent -revisions thereto. 

Each decree will be negociaced amidsc widely varying tac:~a~ 
sicuacLons. Thus i: is noc appropriate co mandate tne incl~sio~ 
of model terms in each hazardous waste decree. Rather, this 
me~orandum is intended to suggest ways of achieving che gover~
menc' s secclement goals. The sample consent decree provisions 
may he incor?orated as is or modified to accommodate the 
inevi:able eccentricities ?resent in each case. 

I. Releases and Contribution Protection 

Although the greater portion of this memorandum addresses 
terms which the government wishes to include within consent · 
decrees, ic is also useful to discuss the major provisions 
which are generally requested by responsible parties in sectlemen: 
discussions, i.e •. releases, covenants not to sue, and procec-. 
tions against contribution. Since releases directly aftecc 
liability for current and future hazards posed by a site, chese 
provisions must be drawn as narrowly as possible. 

A. Scope of Release 

The Agency's policy, absent extraordinary circumstances, 
is to grant releases from liability only for that part of a 
cleanup performed or funded by the responsible parties. If 
only surface cleanup has been effected, the release should 
clearly be limited to liability for the work undertaken to 
respond to surface contamination (as defined in the decree). 
and should expressly reserve our right to bring actions against 
the settling and non-settling parties for all other removal or 
remedial activities. The release ordinarily should not forgive 
government oversi.gbc. monitoring, and enforcement coses. 
unless the settlement payment takes these coses into account, 
nor should le include natural resource damages without the 
consent of the cruseee. 

The consent decree should clearly state that the release 
only extends to named parties to the agreement, and not to all 
parents, subsidiaries, and affiliates, unless 100% of the 
cleanup costs are recovered. Judicial or administrative ca~ses 
of action against any other parties are to be reserved. ~his 
language is particularly crucial where State law may require 
the release of all joint tortfeasors if a release is given to 
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any one of them. Alt~ough it is our view that CERCLA calls 
for ~niior~ ~ederal ruies of decision, as a ?recaucionary ~~as~:~ 
cor.senc decree releases in these States should be ?hrasea i~ 
ter~s ot a covenant not to sue in oraer co ~inimize the ~oss;·J;:: -· r' - .. _ .. _ 

t~ac non-settling parties would be released tram liabilicv oy · 
~ F . t~e uecree. urtnerrnore, the rel~ase should not extena :o 

liability under ~ny statutory claim which did not :or~ c~e 
~asis tor the complaint or clearly apply to the activities o: 
the settling party. (For example, a K.CRA subtitle C reg•..ilcitor:1 
action release should not cover liability under section 3013 
or 7003 of RCRA or section 106 of CERCLA). Similarlv, a release 
or covenant not to sue should expressly apply only to civil 
liability. Finally, in most cases (see the s~ctlement Policv, 
page 15). releases should specifically reserve the defendant;s 
redisposal liability, i.e., liability arising from off-site 
disposal of wastes removed from the site. 

B. Timin2 of Releases 

Many responsible parties have sought to obtain 
releases which become effective in advance of completing the 
needed abatement actions. As a general rule, the Agency should 
require that releases only become effective when all of the 
work (including monitoring) has been completed to EPA~s 
satisfaction, whether defendants financed or conducted the 
work. 

C. Limiting Releases to Account for an Inadequate Remedv 

Although settlement agreements are otten designed to 
accomplish a complete and permanent remedy, the Agency must 
protect itself from the possibility that the chosen remedial ~ 
option will fail to entirely abate the releases at a site and 
the potential for an imminent and substantial endangertnent 
resulting therefrom. !he Agency should use the consent decree 
to minimize the risk that the government will be left to finance 
a future cleanup resulting from failure of the remedy at the 
site. 

l. Where circumstances permit, compliance with 
the decree should be linked to achieving enforceable performance
based standards. the Agency must be in a position to move 
against the settling parties for failure to attain a standard. 
To the extent possible, the decree should not merely be a 
broadly phrased agreement on a remedy designed to generally 
meet the goals and objectives of the decree or the statute at 
issue. 

2. The decree should contain detailed oversight, 
operation, maintenance, inspection, and monitoring requirements
designed to prevent and uncover deviations from technical 

' - .. •·. 
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standards over an extendea ?eriod of ti~e. T~ese require~~:".:s 
s h o u l d b e em b o d i e d i n wo r \< ;::> l a n s s u !:> :n i : :: e d : o r ~ ;; ? r o v a 1 .J l! r s ·; d :--. : 

::o che decree. 

3. The decree should contain financial res?ons~jl~~=~ 
req~ire~en:s. (discussed below). sufficient to cover anv cos::s· 
arising ::-om failure of t~e re~edJ. · 

4. The decree should clearly articulate any ~ssu~?tio~s 
upon ~hich the remedial program is based. For exam~Le. a re~edv 
~ay be designed with certain characteristics of the. surroundi~g· 
area in mind. If land use patterns change, (tor example, where 
a previously unused aquifer is tapped for drinking water), the 
level of protection afforded to the environment by the re~edy 
may be insufficient co ;:>rocect human healt~. Ii any of the 
stated assumptions change, the Agency should reserve the right 
co pursue modifications co che re~edial program. 

S. Finally, the decree should contain a clause 
authorizing the government co reopen the decree if the si::e 
may present an imminent and substantial endangerment co the 
public health or welfare or the environment due to: 

The discovery of previously unknown or 
undetected conditions at the site; or 

the receipt of new information concerning 
the scientific premises of the decree. 
(See the Settlement Policy, page 16.) 

This reservation should allow the government to obtain further 
remediation by the defendants or perform the work itself and 
seek cost recovery. Despite best efforts at designing, 
constructing, and implementing a remedial program, it is 
inevitable that in a certain percentage of cases additional 
work will have to be performed to eliminate such endangerments. 

Responsible parties, of course, want the decree to 
represene a final dlsposicion of responsibilities. However, 
hazardous waste site abatement technology has not progressed 
to the poinc where the Agency can be relatively sure that the 
remedial cechniques selected and implemenred today will provide . 
complete and permanent protection to the public on the hundreds 
of sites where work has been or will be performed. The five-part 
program outlined above should maximize the degree of finality 
afforded to settling parties consistent with the need to 
safeguard the interests of the public. 
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D. Contribution ?rccec:ion 

Contribution is an ~~ui.:aole re~eay ~as~a an :~e 
princieLe chac one who has ?ai.~ ~ore c~dn a ::-easonao~~ ~r~~o=
tion o: a j·.;di$:nent or debc is entitled to rei.'.'lou::-se1'!er.c. :::-.~·'.'! 
other li.able pari:ies. T~e i.ssue 1).: cuntribucion ·..;i.LL Je 
particularly critical i~ ~ulci-par:y cases chac LnvoL~e secc.L~
mencs with fewer chan all ot c~~ responsible ?~rci.~s dnC ·~er~ 
the govern~ent may still sue some or ~ll or cne r.on-sc~:~-~5 
parties. Anticipating chat che government: :!lay sucesst'Jil/ 
pursue a non-settler, a detendant may demand chac che United 
States agree to procect it from any claim tor contri.buti.on 
from any non-settling party as a conaition to signing a consent 
decree. The efiecc oi such a cuntrLbuci.on procecci.on ~Laus~ 
sought by a settlin~ deienaant would be co have c~e Uni.tea 
Staces agree co reduce its jua~ment a~ainst a non-settling 
responsible party by the amount: or concribut:ion orderea to oe 
paid by a sett:ling detendanc co che non·s~ccling parcy in 
subsequent litigation. · 

It is the Agency's view that contribution protection 
clauses are largely unnecessary. Many States• have alreaay 
enacted laws which protect secclors trom subsequent contri
bution actions. These laws have been modeled on s~ccion ~ of 
the Uniform Contribution Among Tortfeasors Ace (1955 Kevision), 
drafted by the National Conrerence of Commissioners on Uni:~r~ 
State Laws, which provides: 

"When a release or a covenant not to su~ or 
not to enforce judgment is given in good faich 
to one of two or more persons liable in core 
for the same injury or the same wrongtul aeath: 

"(a) It does not discharge any of ch~ other 
tortfeasors from liability for the injury or 
wrongful deaeh unless its terms so provide; 
but it reduces the claim against the others to 
t.ha ex.~ent of any amounc stipulated by tne 
release or ehe covenanc, or in the amounc of 
the consideration paid for it. whichever is 
the greacer; and, 

* Seventeen States have adopted this Section or a. similar 
provision: Alaska, California, Colorado, Florida, Illinois, 
Massachusetts, Michigan, Missouri, Nevada, North Carolina, 
North Dakota, Ohio, Oklahoma, Oregon, Tennessee, Virginia, and 
Wyoming. 
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"(b) It: discharges the tortfeasor to whom i: 
is given from all liability for contriJution 
to any other tortfeasor." 

Under this rule, once a reasonable, comprehensive, and good 
faith a~reement has been reached, settling parties would be 
immune from third-party contribution claims. 

The Agency is taking the position that federal courts 
should use the model rule as the standard for r~solving 
contribution quesc:ions. The United States will be willing to 
include language in a consent decree which states that it 
is the intenc:ion of the parties that future contribution 
actions against settlers be prohibited and encouraging courts 
to consult the Uniform Act as the federal rule of decision. 
Contribution protection clauses will therefore generally not· 
be necessary for consent decrees. 

As the Settlement Policy points out, however, providing 
protection from contribution to settling defendants may be 
appropriate in limited cases. If, under the law likely to be 
applied, contribution actions by nonsettling defendants may 
be permitted, EPA may consider providing contribution protection 
when two factors are present: 

l) the settlement addresses a very high percentage of the 
total cleanup; and 

2) the relative responsibilities of the responsible 
parties can be clearly allocated, so that future actions are 
not likely to reapportion liability. 

On a case-by-case basis, the litigation team will assess whether 
these factors and other circumstances in the case warrant 
inclusion of cantJ:ibutian proteccion in the decree. 

Of course, the greater the percentage of cleanup covered 
by che decree, the lower the risk chat claims for contribution 
will be successfully asserted against settling parties. Compre
hensive settleme~a will maximi~e the chances thac compliance 
with the terms of the decree discharges a company's liability 
for a site. 



- 7 -

E. Samele Language on Releases and Contribution 
Protection 

. , 

The following sa~ple consent decree language assumes 
chac cecal cleanup has been or will be undertaken by the 
responsible parties pursuant to EPA approved procedures. Ic 
also assumes chac the site is located in a Stace where the 
release of one joint tortfeasor operates as a release on all 
ochers. 

Covenant Not to Sue 

In consideration of work which has been and 
will be performed and payments which have 
been made by the Company under the terms or 
the Decree, the Governmental Parties (herein
after "Government") hereby covenant not tu 
bring any civil judicial or administrative 
action against the Company and.its orficers 
and employees for any claim or cause of 
action cited in the Complaint relating to 
"covered matters." "Covered matters" include 
liability arising from [work performed under 
the decree] and [specified costs incurred to 
date]. The covenant shall become effective 
upon completion to EPA's satisfaction of the 
remedial activities described in the attached 
specifications. To the extent that State 
law is deemed to govern liability arising 
from activities related to the Site and the 
interpretation of the terms of this Decree, 
the parties do not intend this section to 
serve as a general unqualified release. 
This seeeton ghoald be construed as a covenant 
not to sue the Company, and should not act 
to release any ocher party from liability. 

'Ihls covenant not to sue does not extend to 
liability for damage to natural resource9, as 
defined in CERCI..A, to liability arising from 
hazardous waste removed from the site, or to 
future monitoring or oversight expenses incurred 
by the Government. In addition, notwithstanding 
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any ocher ?revisions of chis decree, the Government 
reserves the right to seek modification co chis 
Decree or institute a new action to seek addicional 
re~edial measures at the site, throu~h an ac~ion 
to compel the defendants· co perform remedial work 
or reimburse the Government for clean~p costs. if: 

(1) at any time previously unknown or undetected 
conditions at the Site present or may present an 
imminent and substantial endangerment to the 
public health or welfare or the environment; 

(2) the Agency receives new information. 
concerning the nature of the substances at 
the site or the appropriateness of the remedy 
described in Appendix I, which indicates that 
site conditions may present an imminent and 
substantial endangerment to the public health 
or welfare or the environment. 

(3) [there occurs a change in one or more 
assumptions upon which the remedial program 
is based. (See discussion in part C above).} 

The parties recognize the possibility chat 
there may be brought or asserted against the 
Company suits or claims for contribution for 
liability for covered matters by persons or 
entities that have not entered into this 
settlement that might, if successful, obligate 
the Company to pay amounts toward covered 
matters in addition to those recognized in 
this Decree. It is the expressed intention 
of the parties ehac the Company not be required 
to pay amounts in contribution for covered 
mat~e.ca or be required to remain as parties 
in any suie or claim for contribution for 
covered matters. It is also agreed that the 
Government shall be under no obligacion co 
assist the Company in any way in defending 
against such suits for contribution. 

The parties represent that this Decree was 
negotiated in good faith and that the 
Company's undertakings at the Site represent 
a fair and equitable assumption ot the Company's 
alleged responsibilities for covered matters 
considering, among other factors, the fact that 
it is in the best interest of the Government 

• 
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to encourage equitable settlements without 
burdensome litigation. The parties agree 
that federal law should govern questions 
of contribution am9ng parties that may be 
adjudicated to be liable jointly or severally 
for covered matters. The parties agree 
that, in determining the appropriate federal 
rule of decision to establish the effect of 
this Decree on possible rights of contribution. 
a court should adopt the principle sec forth 
in Section 4 of the Uniform Contribution Among 
Tor-tfeasors Act. 

I I . Site Access 

It is essential that EPA have access to the site in order 
to observe any work taking place and monitor compliance with 
the terms of the decree. Language granting access should 
provide access during the effective period of the decree ana 
describe the scope of the inspector's powers. 

A sample site access clause is: 

During the effective period of this decree, 
EPA or its representatives, including 
contractors, shall have access at all times 
to the Site and all property owned or 
controlled by the defendant for purposes of 
conducting any activity authorized by CERCLA, 
including but not limited to: 

A. Monitoring the progress of activities 
taking place: 

B. Verifying any data or information 
submttced ta EPA~ 

C. Conducting investigations relating to 
contamination at or near the site; 

o. Obtaining samples at the stte; and 

E. Inspecting and copying records, operating 
logs, contracts, or other documents 
required to assess the defendant's 
compliance with the Decree. 
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In addition. the defendant will not object to 
EPA's obtaining, for the above purpose, access 
to any establishment or ?lace owned or O?erated 
by any third party under contract with the 
defendant. Nothing herein limits or othe~~ise 
affects any righc of en~ry held by EPA pursuant 
to applicable laws, regulations, or pennies. 

Where it is necessary for EPA to have access co the 
property of a defendant for a long period of time, an easement 
over the property may be desirable. The easement should run 
with the land and be recorded to place all future purchasers 
on notice. 

It is important that access considerations be taken into 
account at the beginning of a lawsuit in order that all 
appropriate parties be brought under the court's jurisdiction. 
The government may often want to name an "innocent" landowner 
as a defendant solely for the purpose of facilitating access 
to his or her property to conduct response activities. 

III. Authority of the Signatories 

Obviously it is important that persons signing a 
settlement agreement have authority to sign for and bind their 
principals. Sample language to provide for this is: 

Each of the signatories to this Decree certifies 
that he or she is fully authorized to enter into 
the terms and conditions of this Decree and 
to legally bind the party to the Decree so 
represented by him or her. 

Where there is any doubt regarding the commitment of the 
principals to the decree. or in cases where substantial sums 
are at stake, the government. in an abundance of caution, may 
wish ta require tha.c. che principals themselves be sisnatories 
to th& decree-. 

IV. Insurance/Financial Responsibility 

A. Insurance. Where the cleanup is being conducted 
by a responsible party. the party should be required to 
protect both itself and EPA from liability, by purchasing 
insurance or through another financial mechanism, from injuries 
to third parties due to acts or omissions of the party conducting 
the work. For example: 

The Company shall purchase and maintain in 
force insurance policies in the maximum amount 
available, which shall protect the United 



States and the ?Ublic against anv ar.d 
all Liability arising out of the. Co:noanv' s 
and its contractors' and other agents' · 
acts or omissions in perfor~ance of t~e 
1.o.·ork. Prior to commenc.ement of work at 
the Site, the Company shall provide ~?A 
with a certificate of insurance and a coov 
of the insurance policy for EPA's approval. 

B. Financial Responsibility. In addition to liabili~v 
insuran~e, it is important to have assurance that the par:y · 
conducc1ng the work will have the financial caoabilLtv co 
complete the work. This can be accomplished by several ~ea~s: 

(1) Performance bond; 

(2) Letter of credit; 

(3) Guarantee by a third party; or 

(4) The party conducting the work can present the 
Agency with internal financial information sufficient to sacistv 
the Agency that the party has enough assets co make it unnecess~ry 
to require additional assurances. If this method of financial 
responsibility is chosen and if the term of compliance within 
the Decree is greater than one year, then the Decree should 
provide for the party to annually submit internal financial 
information. If the Agency then determines the financial 
assurances to be inadequate, the Decree should provide that 
the party can be required to obtain a bond or one of the other 
financial instruments listed above. 

A performance bond by a reputable company is generally 
the preferred type of assurance. The bond should assure that 
the work will be completed regardless of remaining cost. The 
la~~et two mechanisms require a detailed examination of the 
financial scaeas of cne parey doing the work and the Guarantor. 
No matter which financial instrument is used, EPA should be 
autho:l~ed ln the Decree to approve such inscrumenc before ic 
is incorporated into the agreement. 

v. Establishment of a Trust Fund 

Frequently in multiple-party generator cases, the 
generators will want to select a contractor to clean up the 
site. If the contractor is a party to the litigation, the 
consent decree may make the contractor expressly responsible 
for the cleanup and the generators responsible for paying for 
the cleanup. However, in order to assure completion of the 
work, the generators should also remain liable until completion. 
The funds to pay for the cleanup are collected in advance from 
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t~e generators. The ~ost comm~nly ~sed ~echanism for acco~?
lishing this is the establishmenc oi a cr~sc tuna or escrow 
account for paying the contraccor. The trust rune or c~e 
ac=ount can be administered by a Scace or ocher ?ublic entity 
or a ban~ or similar entity experienced in adminiscerin~ c:~st 
funds. ~ei:~er SPA nor other Federal agencies should aaminisce: 
the f~nd. nowever, the Decree should.µrovide that E?A ~use 
a?prove the form of the Trust o~ escrow agreement. The consent 
decree should specify how the fund will be created, how ~uc~ 
~oney is to be deposited into the fund, and how aisburse~er.cs 
will be made from the fund. The fund account should earn 
interest. 

Disbursements are usually linked to completion of certain 
~ilescones required by the decree. Agency approval may be 
required for each disbursement. The final payment shoula no: 
be ~ade until the contractor has certified, ana the Agency has 
confirmed, that all work to be paid for by the fund has been 
completed. It may also be desirable to establish a scnedule o:_ 
payments from the fund to assure that the money remaining in 
the fund is sufficient to pay for completion of the cleanup 
should the contractor default. The Decree should provide that 
EPA does not guarantee the sufficiency of the fund. A sample 
trust fund clause is: 

Within three days after the entry of chis 
Decree, the Companies each shall pay co the 
site Trust Fund (hereinafter the "Trust F·.lnd") 
established at the Bank the sum which is shown 
for that Company in Exhibit A hereto. Prior co 
establishment of the Trust Fund, the for~ of the 
trust agreement must be submitted to EPA 
for its approval. The Trustee shall deposit 
the money in an interest-bearing account 
and use the money in the Trust Fund to pay the 
Contractor to perform the Work described in 
Exhibit B hereto (hereinafter referred to as 
the "Work"), which Exhibit is hereby incorporated 
by reference and made a part of this Decree as 
though it were set forth verbatim. All m~ney 
remaining in the Trust Fund after completion 
of the work, including interest earned, shall 
be deposited in the Hazardous Substances Response 
Trust Fund as recompense for response coses 
incurred by the United States not otherwise 
reimbursed under the terms of this Decree. 

EPA does not guarantee the monetary sufficiency 
of the Trust Fund established by this section. 
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The funds ~ill je disbursed i~ accorddnce wic~ 
che followi~g sc:-iecuie. 

(~) C?on e~try of t~is Dec~ee the Contractor 
s:idL~ receive Sl00,000 from c:-ie Trust Fund. 

(b) Cpon compler:ion and a?~roval by EP . .\ 
of items 1, 2. and 3 of the work, the 
Contractor shall receive $300,000 from the 
Trust Fund within no ~ore than 20 days 
after receipt of the Trustees of an applica
tion :or payment by the Contractor. 

(c) Upon completion and approval by EPA, 
of items ~. 5. 6, and 7 of the Work, the 
Contractor shall receive 5500,000 tram the 
Trust Fund within no more than 20 days after 
receipt by the Trustees of an application for 
payment by the Contractor. 

(d) U?on inspection of the Site and 
certification by the United States that 
the Contractor has completed the Work, the 
Contractor shall receive $500,000 tram the 
Trust Fund within no more than 30 days atter 
receipt by the Trustees of an application 
for payment by the Company. All remaining 
money in the Trust Fund, including earned 
interest, shall be deposited in the Hazardous 
Substances Response Trust Fund. 

VI. Restrictions on Convevance 

It is important that a subsequent purchaser of real 
propertv is notified that the site is the subject of a consent 
decree, and that he may be required to fulfill the terms 
therein. There are several methods of providing such notice: 

. l. Depending upon the State, one may notify a 
subsequenc purchaser by recording or filing a copy of the 
consent decree with the County Recorder (Registry of Deeds) or 
Clerk of Coures. so that a title search would reveal the exis
tence of the decree. Individual Stace law will have to be 
considered as to the proper method of recordation. 

2. The decree may require that the granter notify 
the plaintiff, prior to the transfer of title, of the name of 
the grantee and, subject to EPA approval, what specitic 
requirements of the consent decree will be performed by the 
grantee. 

.. 
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3. The grantor ~ay be re';'..lirea to ~:ic~·J.ae 
~oci~icacion in the conveyance (deed) :~at c~e orocerc~ is 
s·.:.:JJecc to the te!:"::ls of t~e consent decree, and.::ia:., also 6e 
r~;~ireJ co describe in the conveyance che prior u~e o~ c~e 
s i t e . ( ~ , 'J. s e as a hazardous was t e d i s po s a l ~a c i l i : :: } . 

The ~ajor concern in fashioning any type oi langua~e is :o 
allow for tree alienacion. Language such as che toilo~ing 
should achieve our objectives: 

Wichin chircy days of approval by che Courc 
of chis Decree, defendant shall record a 
copy of this Decree with the Recorder's 
Office, County, State 
of 

The site as described herein may be freely 
alienated proviaed that at least sixty cays 
prior to the date of such alienation detendan: 
notifies plaintiff of such proposed a(ienation. 
the name of the grantee, and a description or 
defendant's obligations, if any, to be ?erforned 
by such grantee. In the event oi such alienation, 
all of defendant's obligations ~ursuant co chis 
Decree shall continue to be met by defendant or, 
subject to EPA approval, by the grantee. 

Any deed, title or other inscrurnent or conveyance 
shall contain a notice that the site is the 
subject of this Decree, setting forth the style 
of the case, case number, and Court having 
jurisdiction herein. 

These provisions, of course, are only applicable to si:es 
where the landowner is a named defendant. In cases involving 
non-landowner defendants, the government may wish to specify in 
the decree that sale of the site has no effect on the obligations 
of such defendants. 

VII. Priority of Claims Versus Non-Settling Parties 

When a case is settled for less chan che total amount 
necessary to complete a response action or to reimburs~ 
plaintiff fully for costs incurred. it may be done so with the 
anticipation that the non-settling parties will be available 
to reimburse the Agency for the remaining balance and/or 
complete the response action. To ensure that sufficient funds 
are available or to avoid delay in collecting on any judgments 
as to non-settling parties, a provision may be included in th~ 
consent decree providing that an Agency judgment obtained 
against non-settling par~ies takes priority over that obtained 
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~v anv of t~e set=li~g ?arcies. Sa~?le ?rior~cy or clai~s 
language is as follcws: 

Defendant's clai~ against any ocher responsible 
parcy in this or any other proceedin~ for 
contribution or indemnific~cion of all or a 
?Or:ion of the cost of its ~ettlement herein 

·shall be secondarv ·to the· United States' 
claim against such other responsible party 
as to any remaining balance for the response 
actions or other costs incurred tor action 
taken at the Site. 

VIII. Preclusion of Claims Aeainst the Fund 

Section 112 of CERCLA provides a procedure whereby a 
private party which has performed a CERCLA cleanup may assert 
claims to recover such costs from the Fund assuming the party 
has received "preauthorization" pursuant· to the National 
Contingency Plan. See 40 CFR § 300.25(d). The right to 
recover such claims is subrogated to the United States by the 
payment of such a claim. 

In multiple party consent decrees, it is important to 
include a provision prohibiting future claims against the Fund 
by the responsible parties, unless the responsible parties 
are explicitly preauchorized to bring a claim as part of the 
settlement.~/ Such a provision is particularly important in 
cases where defendants may later allege that the percentage 
of the total remedial costs that they contributed to the settle
ment is disproportionate to the extent that they contributed 
to the problem at the site. 

The language should be extremely broad and unequivocal. 
An example of such a provision is provided below: 

In consideration of the entry of this Consent 
Decree, defendants agree not to make any claims 
pursuant to Section 112 of CERCLA, 42 U.S.C. 
Section 96TZ, or any other provision of law 
directly or indirectly against the Hazardous 
Substance Response Trust Fund established by 
CERCLA or other claims against the United States 

~/ As EPA policy on the issue of combining private party 
cleanup with Fund expenditures evolves, there may ari~e . 

situations where a claim against the Fund would be permissible. 
The language above should be followed pending further guidanc~ . 
on circumstances where exceptions might be permitted. In addition, 
statutory amendments to CERCLA that would obviate the need for 
this provision are currently under consideration by Congress. 
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for ex?er.ses rel~ced :o this c~s~ ~r.d ch~s 
Consenc Decree. Not~ing in this Consen~ Dec:~e 
shall be jeemed to conscic~te ?reaucho:iz~:~0n 
of a CERCLA cLai."!'I ·..;ithi.n cne neani.ng o: ::..o c:·i\ 
§ 300.25(d). 

C0nsent decrees ~ith similar provisions incluae c~e ?et:J 
Processors. Bluif Road. Che~-ov·ne, and Sevmout:" decrees. In 
cases involving just one t:"espo~si~le part~. such a prov~sion 
should also be included since there is always so~e doubt 
concet:"ning whether there may be ocher, perhaps unknown at :he 
time, responsible pat:"ties. 

This provision should be relatively non-controversial 
because any defendant willing to enter' a consent decree 
presumably is ~illing co pay the portion of the cleanup 
specified in the decree. 

IX. Joint Res onsibilitv Amon for 
Imp e Decree 

The Agency has consistently interpreted CERCLA as 
authorizing imposition of joint and several liability on all 
responsible parties. The predominant case law accepts chat 
interpt:"etation. It is important to preserve this principle i~ 
multiple defendant cases. Also, from a practical point or 
view, it is necessary co have the consent d~cree recognize 
joint responsibility in order to prevent the insolvency or 
other problems of one defendant from delaying the ~ntire 
cleanup. 

In order to provide assurance that cleanup will proceed 
on schedule, consent decrees should include a joint responsi
bility provision, such as the example set forth below: 

The Industry Defendants shall implement the 
remedial actions for both sites as provided 
in chis Decree, in accordance with che 
schedules eseablished in the various plaos 
and in th!s Decree. 

In ehe evene of the insolvency or other 
inability of any one or more Industry 
Oefendanes eo implemenc the activities 
required by this Decree, the remaining 
Industry Defendants agree to complete all 
such activities and actions required by 
chis Decree. 

If there is only one responsible party, then particular 
care must be taken in drafting the Guarantee, Performance/ 
Completion Bond or Financial Responsibility provisions, to 
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?ro~ije assurance chac c~ere ~~ll je adequa:e ~eso~rces :~ 
~Om?Lece imple~entation o: :he remedial measures. 

X. ?~blic Access to DocuQe~cs 

~any con5e~c decrees require an elaborate i~vesciaation 
and study ?hase, si~ilar co a CERCLA .RI/FS, before so~: or a~l 
of the final remedial actions are decermined. In a~l (~ses. 
~any engineering details, protocols, and specificatior.s ~re not 
deter~ined until the consent decree is implemented. Substan~iaL 
amounts of technical infor~ation and detail will be decermi~ea 
during the imple~encation of the consent decree unaer EPA's 
oversight. 

7he public is often i~tensely interested in the ?rogress 
of such remedial actions. When EPA is pertorming the re~eaiaL 
action pursuant to CERCLA, the Agency makes infor~ation and 
draft proposals available through a community relations ?lan. 

It is EPA policy co implement at all sites, regardless 
of whether the cleanu? is performed by the govern.'Ilent or the 
responsible party, a community relations plan which encourages 
public participation in the cleanup process. This µolicy, 
however, muse be balanced against the need tor coniiaentiality 
in enforcement actions. Since the i~plementation of a consent 
decree may give rise to disputes with the responsible party 
which end up before the court, implementation oi the consenc 
decree is still litigation-related. 

In general, consent decrees should contain ~revisions 
that explicitly require chat all technical data and tactual 
information generated and submitted by the defendant are 
available for public inspection unless they are requested to 
be made confidential by the defendant pursuant to EPA regulations 
(see 40 C.F.R. Part 2). Where possible, specific and general 
categories of data and information that the defendant must 
make public should be specified. Because of the need to protect 
open and frank interagency communication, this provision should 
not apply· eo Agency information or documents. However, raw 
technical data generated by EPA or the State, if applicable, 
should be made public nonetheless after all applicable quality 
assurance/quality control protocols have been complied with. 

After a comrene decree is signedp EPA and the defendants 
may nonetheless continue negotiations over matters left 
unresolved by. the decre~ .. (~. remedial proposal~ which must 
await complet1on of add1t1onar-sampling and analysls). ln some 
cases, EPA and the defendants might be urged to make public 
all draft remedial proposals leading up to settlement. To 
avoid this unproductive and impractical procedure, EPA should 
include explicit language in the consent decree exempting 
negotiation documents from the public disclosure provision. 
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Also, EPA should consider clearly ar:icuLating from =~~ o~:se: 
0r the community relar:ions pr~gra:n ::iar: ''negor:iar:~on" aoc:.;::ien:s 
are not official submissions wir:hin r:he ~eaning or ch~ cons=nt 
decr~e clause. 

An example of such a provision is provided belo~. 

All data, factual infor~ation. ana documents 
submitted by the Derendanc co EPA ana the 
Scace pursuant co chis Consent Decree shall 
be subject to public inspecr:ion unless 
identified as contidencial by Defenaanr: 
in conformance with 40 C.F.R. Part 2 or 
applicable Seate law or otherwise exempted 
by the terms of chis Consent Decree. The data, 
factual intormacion and documents so iaencitied 
as confidential will be disclosed only in 
accordance with EPA regulations or applicable 
State law. The Detendanc shall not assert 
confidentiality regarding any __ hydrogeological 
or chemical data, data submitted in support 
of a remedial proposal or any ocher 
scientific or engineering tests or data. 
This provision does not apply to documents 
exchanged by the parties relating to issues 
of liability or the determination what additior.aL 
r~medies, if any, ocher than those specifically· 
required by the terms of this D~cree, may be 
necessary to remedy conditions at the site. 

XI. Dispute Resolution Provisions 

Hazardous waste consent decrees may require one or 
several parties to take samples, perform studi~s. and i~?lemenc 
ocher remedial seeps about which there may arise differences 
of opinion whether the obligation was satisfied. Such 
differences of opinion may also arise over whether or not a 
force majeure event has occurred, or whether the defenaant has 
incurred liability to pay stipulated penalties under the decree. 
As noted ln the general guidance on consent decreesp it is 
useful for the decree to specify a mechanism or mechanisms ea· 
r-esolve ·sw:.h disputes. 

Such mechanisms may include negotiations among the parties 
as well as judicial ~esolution. The sample language below 
provides for both, although the parties would probably discuss 
the issue and engage in limited negotiations even if the decree 
did not expressly mention such· a mechanism. 

Particularly where the dispute concerns the implementation 
of remedial work, it is important to resolve it quickly. Some 
disputes may be more quickly resolved by discussion and 
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~egotiatio~ ~mo~g c~e p~r:ies rac~er :~an a ~~aicLal heari~z; 
~owe~er, ic ts tm?orcanc nae co allow nego:~~cions :o consu;~ 
coo much time. Therefore, c~e govern~enc should ~oc hesitate 
~o see~ judicial resolution of disputes ~hie~ the ?ar:ies 
cannot readily resolve among c~emselves. 

'._.,"her-: po~si~Le, it is heliJfuL to '.Tli.nimize che drai.n .:rn 
Agency resources by ?lacing on the defendant che burden :o 
demonstrate c~ac ics proposal.is ~osc consistenc wich t~e 
pur?oses of che decree. An accepcable sample provision ro~Lo~s: 

DISPUTE R~SOLUTION 

The parties recognize that a 
dis~ute may arise among defendant, EPA 
and che Stace regarding plans, proposals 
or imple~entation schedules required co be 
submitted by aefendant pursuant to the terms 
and provisions of this Consent Deere~. or 
regarding whether a force majeure event, as 
defined in paragraph of this Decree, 
has occurred, or whether defendants have 
incurred liability to pay stipulated penalties 
under paragraµh • If such a disµute arises, 
the parties will endeavor to settle it by gooa 
faich negotiations among themselves. If the 
parties cannot resolve the issue within a 
reasonable time, not to exceed thirty cal~ndar 
days, then any party may file a petition with the 
Court setting forth the matter in dispute. 
The filing of a petition asking the court 
to resolve a dispute shall not extend or 
postpone defendant's obligations under this 
decree with respect to the disputed issue. 

In the event of a dispute between 
defendant and EPA or the Stace, defendant 
shall have the burden of: (1) showing that 
its proposal is more appropriate than the 
prapoBal of EPA or the Scace to fulfill che 
terms. conditions, requirements and goals 
of this Decree. and (2) demonstrating chat 
its proposal is consistent with the National 
Contingency Plan; will abate hazards at the 
site; and will protect public health, welfare, 
and the environment from the release or 
threat of release of .hazardous substances at 
the site. If the dispute concerns an issue 
of science, technology, or public policy 
within the areas of EPA's expertise, the 
Court shall adopt the position (if any) 
proposed by EPA, unless the Court finds that 
posicion to be arbicrary and capricious. 

.. 
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XII. Sticulaced ?enal~ies 

~azardous waste decrees whic~ escabl~3h obli~~cions ~or 
d~~~ndancs co com?lete Ln the future should conca!n sti~ulacea 
penat:y provisions ~o assure chat the de~endant ~ill co~~lv 
wich its oblLgaci~ns and co minimize disputes over che · · 
ap;:iropr~ate. sanction for failures to ;amply. Such obligacior.s 
will ty?ically include the i~plementacion of remeaial worK 
(including construction require:oencs), and re;)Qrting ana 
monitoring require~ents. 

The purpose of a sti?ulated penalty clause is to deter 
potential violations of the decree by associating with each 
violation the immediate obligation to pay a large enough 
penalty to make compliance ~ore attractive than violation. 
However, even payment of a stipulated penalty should not 
deprive the government (or the court) of other remedies, 
including injunctive relief, and every stipulated penalty 
provision should contain a clause to thi~ effect. Stipulated 
penalties should never be considered as setting a maximum 
penalty exposure, subject to negotiation downward. 

The authority of the district court to impose monetary 
penalties or fines tor prospective violations of consent 
qecrees flows not only from the civil penalty authorities of 
the environmental statutes (e.g., RCRA §§ 3008, 7003(b); 
CERCLA § 106~b)), but also from the court's civil contempt 
power--its independent statutory authority to punish violation 
of its lawful orders by fine or imprisonment. 18 U.S.C. 
§ 401. When fines under§ 401 are prospective, applying only 
to future violations, they are considered "coercive," intended 
to give the defendant an incentive to comply with the court's 
order. Prospective fines under § 401 are not subject to the 
monetary limits in the penalty provisions of other statutes. 

Stipulated penalties should be large enough to provide a 
real incentive to the defendant co fulfill its obligations on 
time, considering the financial strength of the defendant, any 
economic saving from delayiag compliance, and any ha.rm. or risk 
of harm to public health or the environment from delaying 
cempliance. (See Perfect Fit Industries, lnc. v. Acme Quilting 
Co., rnc •• 673-Y:-2d 53 (2d Cir. 1982), cert. denied 103 S.Ct. 7l.) 
AE the same time, the magnitude of stipulated penalties should 
noc be so great that the defendant prefers to allow the govern
ment co perform remedial work with Superfund money, rather 
than perform work itself. 

Depending on the facts·of the case, it may be appropriate 
to: a) specify all numbered paragraphs the violation of whic~ 
will be penalized; b) establish a schedule of peh diem penalties 
which increases with the duration or extent of t e~lation; -. 
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or c) escablish h~gher penalty amounts for ~ore i~?or::an:: 
·.-Lola: ions. 

Sti?ulaced ?enalties ~ay be divided bec~een the Cnite~ 
Sca:es and a State i.s co-;:>lair.ciffs, provLded chat: (1) :::e 
S::ace has :.3.~~n an ,::ive ;:iar: in the li.ti.gaci.on, i::.cLudL:-15 
che see~ing or stLpulated µenalties, ·and (2) Stace law ;Jrovi.:;es 
i~dependent authority for the Stace to obtain cLvi.l penaL:ies. 

The following sample language demonstraces escaldtea 
stipulated penalties, and a division of sci?ulacea penal:ies 
bet~een the United States and a State. 

STIPCLAT~D PENALTI~S 

(A) Unless eKcused by the provisions 
of paragraph [force majeure clause], che 
Defendant shall pay the following scipulatect 
penalties for any failure to comply with 
time requiremencs of chis Consent Decree, 
including any implementation schedules 
submitted by Defendant and approved by 
EPA/State or this Court: 

Period of Failure to Cornolv 

lst through l4ch day 
lSch through 44ch day 
45th day and beyond 

Penalty Per Violation Per Da~ 

Sl,500 
SS,000 
Sl0,000 

(B) Stipulated penalties under this paragraph 
shall be paid by two certified checks oi equal 
amounts with one-half of the daily penalty payable 
to the "Treasurer of the the United States" and 
the other one-half payable to tht! "Arkansas 
Depart.Jleot. of Pollut.i.on Control and Ecology." 

(C) The ·stipulated penalties set forth above 
shall be ift addteion eo any ocher remedies or 
sanctions which may be available co EPA/State by 
reason of Defendant's failure co comply wit~ the 
requirements of this Consent Decree. 

(D) If the parties disagree whether 
Defendant has violated a provision of this decree 
for which a stipulated"--pe,,nalty is due, the 
Defendant may petition the Court under [dispute 
resolution paragraphl. Defendant must file any 
such petition within 30 days of receiving written 
demand for payment from the Plafntiff. --

• 
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XI::. Admissibilitv of Data 

In order to avoid disputes over che i~cegricy or sample 
~es~lcs or other data in the event chat the parties disagree 
over ~0w co implement the consent decree, the decree should 
provide that verified data is admissible in evidence. 

A model clause is: 

The oe:endan:s waive any evidentiary 
objection to the admissibility into evidence 
of data gathered, generated, or evaluated 
pursuant to this decree that has been verified 
by the quality control/quality assurance 
procedures contained in part . However, 
a Defendant may object to a speci:ic item 
of evidence if the objecting party demon
strates that such item of evidence was not 
gathered or generated in accordance with che 
sampling and analytical procedure9 estab
lished pursuant to the site Work Plan. 

The Decree should provide that EPA must approve sampling 
and analytical procedures. Additionally, it is necessary ror 
there to be a careful oversight µrogram. 

DISCLAIMER 

The policies and procedures established in this document 
are intended solely for the guidance of government personnel. 
They are not intended and cannot be relied upon to create any 
rights, substantive or procedural, enforceable by any party in 
litigation with the United States. The Agency reserves the 
right co ace at variance with these policies and procedures and 
to change them at any time without public notice. 

I 
\ 

: ·. 
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SUBJECT: 

FROM: 

TO: 

Small Cost Recovery Referral• 

Frederick F. Stiehl~~~_,/,. /~ 
Associate Enforcemerr( Counsel for ~aate 
Off ice of Enforcement and Compliance Monitoring 

Gene A. Lucero, Director ~~ f\. ~ 
Office of Waste Programs ~orcement 
Off ice of Solid Waste and nDergency Response 

Regional Counsel&, Regions l·X 
Regional Waste Management Division Directors,· 

Regions 1-X 

9832.6 

Based on discussions among our staff and Regional 
enforcement personnel, it appears that confusion exists 
regarding Agency policy on referring CERCLA cost recovery 
cases valued at less than $200,000. Apparently, a few of the 
Regions believe that Headquarters will not accept these cases 
because the Deeember 5, 1984, Interim CERCLA Settlement Policy 
(1) places a high priority on large dollar amount cases (see 
the section on target& for 11-tigation (p. 17), which discusses 
referring cases involving a "significant" uount of money), 
and (2) refetences the possibility that cases under $200,000 
could be har.dled administratively. · 

Although the Agency has placed a higher priority on 
referring cost recovery cases with expenditures in exce11 of 
$200,000, there are situations where referring small cost 
recovery actions i1 entirely appropriate. For example, where 
we have initiated 1ettlement di1cu111ons which have failed to 
produce a 1ettlement because of the recalcitrance of the 
re1pon1ible partiea, referral would generally be appropriate to 
demonatrate the Agency'• commitment toward enforcement aa a 
·vehicle to compel private party re1pon1e at CERCLA 1ite1. ln 
addition, where a Region has no·ca1es for more than $200,000, 
where an enforcement pr~1ence would serve a deterrent effect. 
where a Region'• other enforcement prioritie1 allow for the 
expenditure of resources to oupport a small cost recovery case, 
or where the circumstances are ripe for testing aome important 
aspect of law, referral of 1uch a case would be appropriate. 
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As you know, the Agency is •orking toward providing the 
Regions with both the tools and the authority to settle small 
cost recovery cases (up to $500,000) ad~inistratively. To 
ensure that 1uch administrative resolutions are attractive 
options for responsible parties, however, the Agency must be 
prepared to take judicial action against those who do not 
aettle on terms acceptable to the Agency. Under such circum
atancea, emall cost recovery actions will take on an even 
greater importance, 1ince it will be nece•1ary to 1how the 
regulated community that the Agency 1• 1eriou1 about pursuing 
1mall cost recovery cases in the judicial, &I well aa the 
administrative, forum. In furtherance of that effort. our 
offices and the Department of Ju1tice are prepared to fully 
support small cost recovery cases referred by the legions which 
further program goals and are otherwiae consistent with Agency 
policy. · ·· - · · 

For most of you this memoranduc simply confirms operating 
guidance which you are already f~llowing. We wanted to ensure, 
however, that the Settlement Policy did not create any undue 
reluctance on the part of the legions to develop small cost 
recovery cases for referral. 

cc: David T. !uente 0 Deparcment of Justice 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Preparation of Hazard°Js Waste Refe~rai;, 

Frederick F. Stiehl ~.4-(,~~ c:/~~ 
Associate Enforcement' counsel for Waste 

Regional Counsels, Regions 1-X 

On August 8, 1984, the RCRA/CERCLA Case Management Handbook 
was provided to the EPA Regional Offices to assist you &nd your 
staff in the preparation of judicial referral• under RCRA and 
CERCL.A authorities. The purpose of thia guidance waa to 
describe the process of assembling a caae and to clearly identify 
the requirements for all hazardoua waste referral packagea. EPA 
must assure that cases referred to the Department of Juatice are 
complete and can be filed within 60 days of referral. 

Experience with the implementation of the Case Management 
Handbook has indicated that filing by. the Department of Justice 
has been delayed in eome cases by the following problems with 
the re5erral package•: 

• 

• 

Demand Letters. For cost recovery ca1e1, the Region 
ahould 1end Demand Letters and allow .the respons·e time 
to run before referral. Where pro1pective defendant• 
are willing to settle, the aettlement cari be worked 
out before referring a complaint (and conaent decree) 
for filing or po11ibly obviating the need to ·file • 

Settlement Negotiationa. ln moat caaea, limited 
aettl .. ent negotiation• with identified re1pon1ible 
par~iea abould be completed prior to the referral of a 
ca•• to Headquarter•. Thi• preference for conducting 
negotiation• prior to requeating that the Deparc.ent 
of Juatice coamaence preparation of judicial pleading• 
ia aet out in the Ca•• Management Handbook, Chapter II. 
If the negotiations aay reault in a conaent decree 



• 
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or present precedential issues, Headquarters or the 
Oepartmen~ of Justice can be brought in informally 
without a referral • 

Financ'ial Viability of Potential D.efendants. It is 
important that all referral's contain complete information 
based on thorough research regarding the financial 
status and insurance assets of potential defendants. 
Chapter Ill of the Case Management Handbook describes 
the content• of a hazardous waste referral, including 
the types of information required regarding potential 
defendants • 

E~dangen11ent Assessment. A complete endangerment 
assessment must be included in all referral packages 
for CERCJ..6. S106 and RCRA S7003 cases. The endangerment 
assessment should contain information sufficient to 
establish a prima facie imminent hazard claim. · 
Appendices two .and three of the Case Management Hand
book contain a checklist of fact• necessary for imminent 
and 1ubstantial endangenient ca1ea • 

Cost Documentation. The Region mu1t 1ubmit accurate 
cost recovery check lists to OWPE at least 1ix week• 
prior to submitting the referral package to Headquarters. 
This will ensure that cost recovery cases referred to 
t.he Department of Justice will have thorough coat 
documentation a1 required by the Case Management Hand-
book, Appendix one. · 

The Department of Ju1tice i1 r"equired to file a complaint 
within 60 day1 of the referral from EPA. The 60 day period is 
intended to allow the Department of Ju1tice to review the 
litigation report and prepare it• final pleading1. 'l'be 60 day 
period i• not intended to allow th• Agency ti•• to provide 
1upplemental infomation for the referral package or make 
initial contact with ·the defwndant1 regardin& the po11ibility 
of 1ettlement. 

All reque1t1 to the Department of Ju1tice to delay the 
filing of a ca1e beyond the 60 day period au1t be aade by the 
Aa1i1tant Ad8ini1trator for OECM. To originate 1ucb a reque1t, 
the Region au1t write the A11i1tant Admini1trator for OECM. 
Any reque1t by the Region to OECM· to extend the filing date of 
an action 1hould be aade before the 60 day period at the Depart
ment of Juatice ha1 run. We have informally 1tre11ed to th·e 
Department that the filing of caaea 1hould not be delayed in 
reliance on the Region'• intention to request au.ch a delay. 
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Effective prosecution of hazardous waste cases, once 
referred to the Department of Justice, is a critical element 
of the Agency's enforcement strategy. Compliance with the 
procedures set out above and in tr~ ,-, c ·~ Management Handbook 
will assure that matters appropri j' ·. judicial enforcement 
will be referred and filed in a t~~ely •ay. If you have any 
questions regarding these procedures, please contact me. 

cc: Gene A. Lucero, Director, OWPE 
David T. Buente, Acting Chief, EnvirorDental Enforcement 

Section, DOJ 
Richard H. Mays, Senior Enforcement Counsel 
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14-14<. Administrative Actiaw "nlrcu;h cmaent Order• 

l. AL1IH:>RI'IY. After giving notice to the affected •tate, to take 
administrative acticn pursuant to the ())aprehenaive Environmental Re:spawe, 
Conp!nsaticn and Liaoility Act, as amended (CE:ICA), including, but not 
limited to, issuing such orders a\ cx:inaent as may 'be necessary to protect 
public healtl'l and welfare and the enviramiant. 

2. ro Wf01 ~n:o. Regional Administrator•. 

3 • I..IMITATICNS. 

a. Reqial&l Administrators or their delegatea mat ct>tain the advance 
oonc:urrence of the A.ssistant Administrator for Solid waste and Diergeicy 
Response or his/her deaiqnee 'before exerci8in; Wrf of the above authoriti•. 

b. 'n\e Assistant Administrator for Solid Wute and Elllerqency lelpanae 
or his/her designee may waive.advance.a:n:urrence requirements by IDl!lrDrandlJlll. 

c. 'n\is authority does not include reo::Nery of respc:nM CI08ts \mder 
CDCLA Sectial l22(h) or settlements with de llinimi• parti• un:Ser CEACtA 
Section 122(9). - · 

4. REDEUXa\TI~ Al11HJRIT'l. 'ftli8 authority my be redelegated. 

S. AOOITICIW. REFERl!N:D. 

a. Seetiaw 104, 106, and 122 of c::ERaA. 

b. All applicable lqs1Cf guidance and direc:tiva. · 

· c. Auth:ri ty to mter into or exerciae 19~ ccncurrence auth:xi ty 
for non-judicial cxmt r9f:Jl:NfJrY egrementa or adminiatratiw crder1 ii 
delegated in 14-14-D, •Q>mt P.ea:Mtry Non-Judicial Aqr.-nta and Adai.niatrative 
o:inaent crdera.• 

d. Authority to enter into or" exerciae 19enr:y oc::ncurrence authority in 
de minimi• settlements under a:JaA Section 122(9) i• delegated in Delegaticn 
I4-14=E, 'De Minimi.• Settlementa.• 
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14-14-B. Administrative Actiaw Through Unilateral Orden 

1. AL1IK>RIT'f. After giving notice to the affected State, to take 
administrative ac:tia1 pursuant to the Q)Jiprehensive Ehviraimntal Response, 
Conpensation and Liat>ility Act, as amended (CEICA), includin;, but not 
limited to, issuing suc:h unilateral orders as may be necesaa.ry to protect 
public health and welfce and the environment. 

2. TO W!Oi! OEt..EX:i.\TED. Regia1&l Administratcxs. 

J. LIMITATICNS. Reqiaial Administrators or their deleqatees II.lat cx:naW.t 
with ·the Assistant Administrator for Solid Waste and Elllergency 1'98p::inae or 
his/her designee when exercising thi1 authority. 

4. REOEUXa\TI~ ALmDRIT'f. 'this authority may be redeleqated. 

5. AOOITIQW. m'ERDaS. 

a. Sections 104, 106, and 122 of a::R:tA. 

'b. · Applicable Jqen!'f 9Uidance and 09IER direc:t.i va. 
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14-14-t\. teteminations of Inminent ard SUbstantial Erdanaerment 

1. At..miORITI. Pursuant to the Canprehensive Enviromental RestJ:>nse, ~ensation 
ard I..l.abihty Act (CERCI.Al, to make determinations that there may ~ an umunent 
ard substantial erdargerment to public health or welfare or the erniroment. 

2. ro Wf«:M I:!:urJ>.n:D. Regional lldmin istrators. 

3. LIMITATICNS. This auttc>rity shall be exerc:i5EC subject to direct iv~s 
issued by the Assistant Pdministrator for Solid teste ard Dtergenc:y Resp:mse. 
ReQional lidrninistrators must consult with the Assistant lidministrator for 
Solid ~ste an::l Dtergenc:y R?sponse or his/her designee when exercising this 
auttc>rity. 

4. REttLE:Ga.TI~ AL'I'HORITI. This autt.:>rity may be ndelegated. 

5. AOOITICNAL R!FERENCES. Section l06(a) of CERctA • 

. · 
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1. ~IT'f. To refer to the Attorney General requests for eme?'9ency 
Teup:>rary Restraining orders under the Collprehensive Environment.al Response, 
COnpensation w Liability Act, as ame~ed (c:mcIA). 

2. 'ro WRl-1 OEUXaATEO. RegionAl. Administrators and the Assistant Administrator 
for Enforcement w carpliance Monl. toring. 

J. I..IMITATICNS. 

a. The Regional Administrator or his/her delegatee IUSt notify the 
Assistant Administrator for Ehforcement am Compliance Monitoring and the 
Assistant Administrator for Solid Waste and Dnergency Rapcnse or their 
designees ~en exercising this authority. 

b. 'lhe Assistant Administrator for Worcement and Ccapliance Mc:ni.tori.ng 
or hi"s/her delegatee llU8t notify the awropriate R.eqia1&1 Adllini.etrator ard 
the Assistant Administrator for Solid Waste ard Eaergency Response or their 
"designees '-"'en exercising this auth:>rity. 

4. ~CN Al11BJtrrY. 'lhe Assistant Administrator for Enforcement and 
ccnpliance Mcnitoring my redelegate this authority. 'lhe auth:>rity delegated 
to Regia141 Administrators may be redelegated to the on~~ Coordinator 
level. · 

S. AIDITICB\L REf'E2UN:!S. 

a. Mem::>randwD of thderstanding between the 'NJerv:t and the Depe.rtmnt of 
Justice. · 

b. Sec:t.iaw 106(&), 106(b} ard 107 of c:EJaA, 

c. For referral of otMr civil actiaw under CDCIA, aee DelegatiCl'l 14-12, 
"Civil Judicial lnforcemnt Act.ions.• 
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14-13-B. Ccricurrence in Settlement of Civil Judicial Actiaw (CXllt') 

4. Rm~I~ AIJIKRI'IY. 'nle authority to request the Attorney General 
to amend a o:JnSent decree issued under c:mctA may 'be redelec;Jated to the 
Division Director level. 'Ihe other authorities cite in paragraph l. 
al:ove may 'be redelegated. 

S. AOOITICNAL ~. 

a. Sec:tioos 104, 106, 107, 109, ard 122 of~. 

'b. All appl ic::able 1'qetney guidance and directives. 

c. For actialS including 31 USC 3711 an1 ita applicable regulations, 
see del991tioos covering claim Of EPA found in O\apter l of this Manual. 

d. Settlements under CDC.A sec:t.ion 122(9) are covered by delegation 
14-14-E, "De Hinimis SettlellSlta.• 

.· 
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14-13-B. coocurrenee in Settlement of Civil Judicial Actions 

l. Al.ml:lRIT'i. To exercise the ~·s c:a'lCIJrrence in the settlement of 
civil judicial enforcement actions under the Ci::llp'ehenaive Environmental 
Resp::mse, Coap!nsation, and Liability Act, as uended (cmctA), am to 
request the Attorney General to amend a cx:riaent decree iHued under ~ •. 

2. ro WJ-D1 ~. Regional Mministrators. 

3. LOOTATICNS. 

a. RegiCl'\&l Administrators may exercise the Agency'• cxn:urrence 
authority in settlement of Regicna.lly-initiated ~ •ection 104/107 
recovery act.ion& ""'1ere the tot.al resp:::inae coats at the facility do not 
excee:! $500,000, excluding interest. 

b. For all cases initiated tr/ the A8•istant Admini•trator for Solid 
Waste and Emergency RMpcnae, the RegiaW. Adminiltrator or delegat.ee Dl8t 
obtain the o:n:urrence of the Aaai1tant Admini•traton for Dlforc:mient and 
Coaplianc:e 1-blitoring and Solid Waste and Emer9811CY Respcnae ar their 
designees before exercising this authority. '1'M9 Aaisistant Administrators 
for Enforcement and CCll;>liance Malitorin; and Solid Wute and Emergency 
Response or their deaigneu my waive the a::n::urrence requiremnt ·trt 
meDDrandum on a Region-tJy~egion msi•· · 

c:. For cues initiated by the Reqic:ml Administrator other than thoee 
identified in paragraph 3.a of thia delegation (in ~d\ the Regional Mmini•
trator concurs for the Aqency), the Regional Mai.ni•trator or delegatee DJSt 
obtain the concurrence of the Assistant Admini1tratof'8 for Enforcement am 
ccapliance Monitoring and SOl~d waste and Dlergency Ruponae or their 
deeignees befOJ:e exer"ci•ing thi8 authority. 1be Aa•iltant Administrator• 
fOr !hforoemnt and Olllplianoe Ma1i taring and Solid Waste an:! Emergency 
P.eap:nae or their dimigneu ay ·.-ive the a::no.irrence r9q\1irement by me1Drandum 
on a Regicn-by~cn bub. 

d. Sis Klntha after the Mmini•trator'• aignature of thi• cSelegaticn, 
and every •ix mntha thereafter, the Aa•i•tant Mmini•traton far Enfaretllll!nt 
am Q:mpliance Monitoring an:! Solid Wute arr! Dmrgency Rupot•, or their 
designeea, will review Md\ R911icn'a 9X1*'imce in Mtt.l_,t of c:~vil 
judicial actions and, bued upon that reviw, will ccnaider jointly ..aivin; 
or llDdi tying arry advance ccnc:urrence requirement on a Regi~-bgicn 
basis. '!he Admini•trator lh&ll be awrt.ed of the at.atU8 of the advance 
a::ncurrenc:e requirement Up:I'\ c:ompletion of eed\ reriew. 
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L AL11K>RI'IY. Pursuant to the COnprehensive Enviramental RellpOl'\M, 
Q)npen&at1ai, and Liability Act, as amended (a:RCLA), to cause criminal 
matters to be referred to the Department of Juatioe for aaaiatance in field 
investigation, for initiatial of a qrand jury investigation, cc for 
proeecutioo under c:E:FCI.A: to authorize payment of awards· I.JP to $10,000 to 
any inch vi dual who provides information leading to the arrest and ccnviction 
of any persa'l for a violatiai s\bjec:t. to a criminal penalty under CDC.A . 

. 2. ro WfD1 ~. 'Ihe Aaaistant Administrator for Enforceamnt and 
c.Oaphance fllbni tonng. 

3. LIMrn\TICNS. 'l'he uomt of C%ICtA funda to be mde available each 
f isc:al year for the payment of the awards as authorized by thia delegation 
is limited to an amount agr~ upcn annually by the Aa•iatant AdllirU•tratar 
for Enforcement and Q:mpliance M:Jnitoring_and the Aaiatant ldmini•tratcr for 
Solid waste and Dnergency Re_spcrwe. 

4. RECEI...m.\TIOJ Al.ml)RlT'l. 'l'he authority to refer ca .. my be redelegated. 
'?"8 authCirity· to authOiize paymnt of wda my be redelegated to -the . 
Senior !1iforeement OOunael for Criminal !nfor~t. 

s. 1\IDmaw. REf'ER!NC!S, Sec:ticna l03(l>)(3), l03(c), l03(d), and l09(d) 
of a::RC.A. 

·• 

~. 
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d. ~e Gene~al Counsel may only exe.rcise this authority with regcd 
to appeals. 

e. k-..y exe!'cise of appeal a•Jthori ty will 'be be exercised 'by the 
General COunsel a."'ld the Assistant Pdministrator for Enforcement and ~~liance 
1'Dni toring. 

f. The Rec;ional Administrators must notify the Assistant Administrator 
for Solid Waste and Dnergenc:y Res_ponse and the Assistant Administ.rator for 
Enforcement and Conpliance ~nitorinc; prior to the time they refe!' cases 
to the Department of Justice. 

4. RFifl.J:r~Tiet: Atl'IHORIT'f. "nle Assistant Administrator for Enforcement· 
and Compha.nce !'bnl tonng and the General CCUnsel my redeler;ate this 
authority to the Division Director level. Reqional Administrators may 
r~eleqate this authority to t.~e Reqional Q:lunsel. 

5. ADDITICNAL RUEREN<:a. 

a. Memorandum of tJnderstarding between the llrl;.enc'f and the Department 
of Justice, June 1977. 

b. CERCLA Seeticr)S 104, 106, 107, 109, 122. 

c. see the Oiapter 14 deleqation·entitled "!)nergency TRO's" 
for ReqiCl'lal Administrator•' authority to make direct referrals of requests 
for emergency ~ ~ Restraining orders. 
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l. AL.mt:)!U'IY. To reques: t."le A.t torney General to appear .iind represent 
the ~ency i~ any civil enforcement action and to intervene in any civil 
anfo.rcement action instituted under the COnprehensive Environmental Response, 
o:>npensation, and Liability h:t, as amended (CDC:I>.): to request the Attorney 
General to decline to prosecute a previously referred civil enforcement 
action: and to ~equest t~e Attorney General to initiate an appeal of a 
decision in a civil enforcement action under c::k:lA and represent the 
Aqenc:y in such an appeal. 

2. ro WHCJo! ~TE!). Re9ional Administrators, Assistant Admi:"listrator 
for D'lfo:ceme:'lt and Q:>npliance M:>ni toring, and the General Cl:)Unael. 

3 • UMITJ..T: a-JS. 

a. ~e P.eqional Mministrators may exercise this authority only in 
·regard to .requesting that the Attorney General appear and represent the 
~enC'j in civil actions under ·CE:RCIA,. requesting that the 1\ttorney General 
i·ntervene in civil actions under CE:RC:tA, exclusive of appeals, and requesting 
that the Attorney General decline to prosecute a previously r~ferred. civil . 
actj.on~ · 

'b. Th~ Rec;ional Administrators may exercise this authority."only in 
cases specified in and in ac:c:ordanc:e with written aqrements between authorized 
representatives of the Agency and the Department of JU9tic:e. 

c. 'n'ie Assistant ldministrator for Enforcement and O:n1plianee M:xlitorin9 
nust notify the Assistant Administrator for SOlid Waste and Dtergency 
Rsspcnse and the apptopriate RBgicnal ltdministrator prior to initiating or 
intervening in a civil ac:tiai under CDC:A, requesting that the Attorney 
General c:!eclin8 to prOMCute a previously referred civil miforcmnent action 
under 'CERl:tA, ~ting that the Attorney Gemr&l initiate or intervene 
in a civil acdal inatituted under CDaA, or formally initiating an appeal. 
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14-6. · InspectialS, Sampli1'!3, Informatial Gatheri1'!3. Subp?enas, 
and Entry for Resp:rwe 

l. ~IT'i. Pursuant to the CCmprehensive Environmental Resp::mae, Ccapen
sation and Liability Act as uended (cmct.A), to enter arrt wsael, facility, 
establishment, place, property or loc:atial for the pw:p»es of inapec:tiaw, 
sa:r;:>ling, information gatheriD; and response actions: to carry out inspections, 
sauplin;, and informtial gathering; to require the produc:tia"l of information 
and documents: to issue suqoenas: to issue c:aapliance ordere for prcductia"l 
of informtia1 and doo.ments: to issue canpliance ordera for entry and inapec:ticm; 
to obtain w exeaJte warrants to support this authority: and to de9ignate 
representatives of the.Administrator to carry Cllt inspeetic::rw, sampling, infor
mation gathering, a.rd respcnse actions. 

2. 'ro WlD-t DEI..EXiATED. Assistant Administrator for Solid Waste and Ellergenc.y 
Response, Assistant Administrator for Enforcement and Coapliance flt:nitoring, 
and ~egia\&l Administrators. 

3 • LIMITATlCR;. 

a. Reqial&l. Administrators an:5 the Assistant Mmini•trator ~or Solid Waate 
and Eme~ Respc:nse or their delegatees auat cawult with the Auistant 
Administrator for Enforcement an:5 O::llpli~ Mcnitorin;, or hia/her deaignee, 
prior to issuing compliance order• regarding infarmtia1 gathering or caDpliance 
orders for entry and irwpecticn, or iaauin; •ubpomaa, unleu or until sud\ 
consultatial authority ia teived by mmrandum. 

b. 'Ihe Asai•tant Admini•trator for SOlid Wute and Elle~ RMponae or 
his/her deleejatee D.18t a:maW.t with the Aaai•tant Administrator for Enforcement 
am O::mpliance Mcnitoring or· hia/'trar duignee prior to obtaining warranu. 

c:. 'Ihe Aai8tant ldllini•trator for solid Wute and D:lergenc.y Responae and 
the As•i•tant Jdlliniatratar for Enforcement and O::llpliance Mcnitoring or their 
delegateea -..t ccmult with the apprcpriate Reqicnal ldld.ni•trator or hi•/her 
designee prier to uerci•ing tneae authorities. 

4, 

s. AmlTlCIW. REFDfN:!S, 

a. Secticm l04(e), l09(a), l09(b) an:5 l22(e) of ~. 

b. Naticna.l Coaltinqenc'J Plan, 40 ~ 300. 



APPENDIJ c. ("continued) 

C:AS t 

505-60-2 
534-52-1 
624-83-9 
1464-53-5 
7550-45-0 
7647-01-0 
7664-39-3 
7664-41-7 
7664-93-9 
7697-37-2 
7723-14-0 
7782-50-5 
8001-35-2 

.· 

CHJ:MICAL NAME 

Mustard qas 
Dinitrocresol 
Methyl isocyanate 
Diepoxybutane 
Titanium tetrachloride 
Hydrochloric acid (qas only) 
Hydroc;en flouride 
Ammonia 
Sulfuric acid 
Nitric acid 
Phosphorus 
Chlorine 
Toxaphene (Camphechlor) 

2 

OSWER DIR. 19841.0 

TfO 

500 
10/10,000 
500 
500 
100 
500 
100 
500 
1,000 
1,000 
100 
100 

. 500/10, 000 

........ 



OSWER DIR. ft841.0 

APPENDIX c. Section 302 Chemical• on Section 313 Li•t 

CAS t 

50-00-0 
51-75-2 
56-38-2 
57-14-7 
57-57-8 
57-74•9 
58-89•9 
60•34•4 
62-53•3 
62-73-7 
62-75•9 
67-66•3 
74-83•9 
74-90-8 
75-15-0 
7-5-21-8 
75-44-5 
7~·55•8 
75•56-9 
77-47-4 
77•78•1 
79•06-1 
79-11-8 
79-21-0 
91•08-7 
95•48-7 
91•07-7 
98•87-3 
98-95-3 
100•44-7 
106-lt-• 
101-02-• 
107-13•1 
107-30•2 
101-05•4 
101•95•2 
111-44•4 
123-31•1 
151-56•4 
302-01-2 
309-00•2 
542-88-1 
584-84-9 
(continued) 

s;HEMICAL NW 

Formald•hyde 
Mechlorethuin• 
Parathion 
Di••thylhydrazin• 
Propiolactone, beta
Chlordane 
Lindane 
Methylhydrazin• 
Aniline 
Dichlorvo• 
Nitroaodimethyla.mine 
Chlorotorm 
Methyl bromide 
Hydrocyanic acid 
Carbon di•ulf id• 
Ethyl•n• oxid• 
Phoa;•n• 
Propylen•iain• 
Propyl•n• oxide 
Hexachloroc:yclopentadi•n• 
Diaethyl aulfat• 
Acrylaaide 
Chloroacetic acid 
Peracetic acid 
Toluene, 2,6,-diiaoc:yanate 
creaol, o• 
Benzotrichl·orid• 
Benzal chloride 
Nitrobenzen• 
Benzyl chlorid• 
Zplchlorobydrin 
Acrolein 
Acrylonitril• 

·Cblorcniethyl aethyl ether 
Vinyl acetate aonoaer 
Pbenol 
Dic:llloroethyl ether 
Byd.roquinone 
Etbyleneiain• 
Bydra1in• 
Aldrin 
Chloroaethyl ether 
Toluene 2,4,-diiaoc:yanat• 

l 

TPQ 

500 
10 
100 
1,000 
500 
1,000 
1,000/10,000 
500 
1,000 
1,000 
i ,·ooo 
10,000 
1,000 
100 
10,000 
1,000 
10 
10,000 
10,000 
100 
500 
1, 000/10, 000 . 
100/10,000 
500 
100 
1,000/10,000 
100 
500 
10,000 
500. 
1,000 
500 
10, 000 . 
100 
1,000 
500/10,000 
10,000. 
500/10,000 
500 
1,000 
500/10,000 
100 
500 



TI TlE I I I • Em£9EL Y HAZARDOUS USTANCES 
OEMICALS DELETED ~ LIST 

<As ot December 17, 1987 end Febru•ry 25, 198!> 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
<Alph1b1,lc11 Listing> 

CAS No. NAME 
16919-58•7 Aiiiiidnium Chloropl1tln1t1 
1405•87·4 B1citr1ctn 
98•09•9 Benz1n11ultonyl Chtorlde 
106•99•0 Bu,adlene 
109•19•3 Bu~yl 11ova1erate 
111•34•2 Butyl Vinyl Ether 
2244•16•8 Cervone 
107•20•0 Chloroac1,al01hyde 
74,0•48•4 Cobal' 
117•52•2 Coumaturyl 
287•92•3 Cylop1nt1ne 
633•03•4 C.I. 811ic Green 1 
84·74·2 Dlbutyt Phth111'e 
8023·53-8 Oichlorobenzetkonlum Chloride 
93•05•0 Oiethyl•p•Phenyl1n1di11111ne 
''1·11•3 Dimethyl Phth1l1te 

·-e•-o 01octy1 Phth111te 
_46•06-0 Oioxotane 
2235•25·8 Ethyl111rcurlc Phosphate 
1335•87•1 Hex1chloron1phth1lene. 
53•86•1 lndom.thacln 
1002,•97·5 Ir I d.1 u111 Tetrach I or I de 
108•67·• ·Me1ltylene 
74•0-02•0- Nlckel 
65•86-1 Orotlc Acid 
20816•12•0 Osmium Tetroxld• 
·76·01•7 Pent1ch I oroethan• 
87•86-' Pent1chlorophenol 
84•80-0 PhyllOQUlftOfte 
10025•65•7 Pl1t1nou1 Chlorlde 
1~5••96•1 Pl1t1 ... Tetr.chlorld• 
1331•17•5 Propylene -Glycol, Allyl Ether 
95•6!-6 P11udaa-ne 
100•~07•7 RhodlUll Trlchlorld• 
128•56•3 So Cl I u • Ant hr I q u I non•• 1 • · 

Sulfon1te 
131•·32•5 Thal lie Oxide 
2156•·17•0 Thlocy1nlc Acid, 2•<Benzo

6•0-15•3 
52-~8-6 
30•8•64•4 

thlazolylthlo> Methyl Ester 
Th I °""ton 
Trlchlorophon 
Vinylnorbornene 

<Nuinerlcal ·List by CAS No.> 
CAS No. NAME 
52•68·6 Trlchlorophon 
53•86•1 lndClftlth1cin 
65•86•1 Or-otlc Acid 
76•01•7 P1ntachloroeth1n1 
8•·7••2 Dlbutyl Phth111te 
8•·80-0 PhylloQulnone 
87•86•5 Pentaehlorophenol 
93•05•0 Olethyl•p•Phenylenedlamln1 
95•6l-6 Pseudocumene 
98•09-9 Ben1ene1ulfonyl Chloride 
106•99-0 Butadlene 
107•20-0 Chloroace,aldehyde 
108•67•8 Me1l,ylene 
109-19-3 Butyl l1ovaler1'• 
111·3••2 Butyl Vlnyl Ether 
117•52•2 Couaafuryl 
111-a•-o Dtoctyl Phth111te 
128•56•3 $ 0 d I u II Ant ft r IQ u I none• 1 • 

Sulfon1te 
T31•11•3 01 .. thyl Phthalata 
287•92·3 ·cylopentene 
633-03-• c.1. Basic Gr .. n 1 
6•0-15-3 Th I meton . 
6•6-06•0 DI oxo I 1ne · 
131••32-5 Thalllc Oxide 
1331•17·5· Propylene Glycol. Allyl Ether . 
1335•8'7•1 Mexacbloronlphthtl•n• 
1•05•17•• Bacltracln 
2235•2,•8 Ethyt .. rcurlc 9hotphate 
22"•16•1 Cervone · 
30•1·6•·• Ylnylnorbornene 
7••0-02•0- Nlckel 
7••0-•e-• Cobalt 
8023-53-8 DlchlorObenztlkonlum Chloride 
10025-65•7 Pl1tlnou1 Chloride 
10025•97•5 lrldlu• Tetr1chlorld• 
100•9-07•7 RhOdlu• Trlc~lortde 
13'5••96-1 Pl1tlnu• Tetrachloride 
16919-58•7 Almlonlut1 Chloropl1tln1te 
20116•12•0 Os11lu11 Tetroxld• 
21'6'•17•0 Thlocyanlc Acid, 2•<8enzo-

thl11olylthlo> Methyl Ester" 

The CAS No. for Nickel •H ri .. ted "ineorreetty In "'e Federal .Register on F1t"'1.1e,.y 25, 
, 988 .. 1 uo-02-2; I correct I ="I • i I I ee puo I i lhld In th• near future. ., 



, ...... 
leDOrt .. lt Tllrtallold 
11.wf\tity • ''""'i .. "'9tltity 

CAI e Cl'l .. iul ... lot" <..,_> ,..,..., 

••••••••••••••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
lOH9·'1·1 Al_.i._. ........ i .. D ,00 900 
ZIS41·H·J '°''"I tC81'1 • , soo 
l1609·f0·5 l.tlltoaflOI • , 900 /10,000 
ZlfOl·U·Z .. ,.c1o1ric O.IClll • , soo ,,0,000 
ZlfU·D·t Cl'l I•" t" i lllfl• '·" 1 soo 
ZZZZ•·tZ·t ,.,..,illf'M • 1 10 ,,0,000 
U'3S·H·O OU.,I • , 100 ,,0,000 
U4Z2·U·t Po,...tlfWtt •~roclllorlOI I' II 1 soo ,,o,coo 
USOS·•l·I ""l•ifoe•Ullyt • 1 , ,000 
240'7·41·1 Tr111of• • , soo 
Z4fJ4·91·6 Ollo,.....oa • , soo 
264'9·7'·1 c. ..... ,, Aclll, .. tllyl•. O·<<<Z,4·Dl .. tllyl·1, S·DltlllOllf'l·Z·TI) • 1 100 /10,000 

.. tllyl"'9)Allift0)• 
ZMZl·ZZ·I .... ,.,. ,,, .. , .. ,.,,, D 1,000 soo 
Z11J7·15·5 Trlct1IOP'O(DIClllorllllltflYl)lll9"t • I soo 
ZU41· 1J·9 lylyl ... OiClllOP'iOI • , ,00 /10,000 
29172·56·1 lr-iolorw • I 100 ,,0,000 
J0614·I0·1 .. tll1cryloyL01yetllyl llOCYINtt .... I '00 
J9196·11·• Tlllof.,_1 100 100 /10,000 
507'12· .. ·9 ~oriotllioic Acid, .. t11yL·,l·IZ·lli1(l· .. tllyl1tllyl)Allirw>ltllyl)1 , 

'00 
O·ltllyl Iner 

'3551· Z! ·I ~i•1P\il '·" 100 ,,0,000 
SIZ10·0l·9 Zi~. Oic"loroc'.'·Dl .. ,,.,,.5<<<<••t"yl ... :"D) C1.....,.,t>01y>l•il'IO> • 100 /10,000 

Jlflt'"9"itril1>·, (T ·4 >. 
.Z207·76·S Colill t. <<Z.Z•·c,,Z·ltll.....:liylDll (lltrllC1111tllyl1~>> • 100 /10,000 

111c•·•lwor11111.,.11to>><Z·>·•.••,o,o•>· 

llot•: 
b Tllh •te,.t11 i1 • ....ct1¥t tolld. '"' TN dDel l'IDt Cllfewlt to ,0,000 ~ 

for f'IDl'I• .... ,., l'IDl'l·•l tlfl, f'IDl'l•IOlllt IOPI f ... . 
c '"' CllC\lllUG '" c~ '"'" ttcllP\iCll .... , ... CllecP'lbtG '" "'' ttcMlcel ,....,,., ~t. 
a llWSIUtft '"'' tllt IO 11 ~;ect ro Cfttf'te llfllfl tllt aaa .. ~t of pot81'1titl 

cal"Ci,.....icity .,..,.,,. ''"•" c .. tcity 11 c""l•t... . 
. • ltltwtOP'Y ....... , .. 1. 9i*'tlty for ...,,,.. •. of nottflcltlOPI "'4lltf' SAU MCt 104<•><2>. 

f Ttlt ltltWtOl'y , ..,... P' ... P'tlblt 9*\tity fM •tllyl IMCYINtt ..., .. llljWlttd I" I f1o1t""9 f'\ll-·i .. 
t ... cM9ical1 .-.. "'" •"• rwt ,_,., of tM wi1tnel lilt of 40Z MMttflCn. 
11 • .,, ... TN ..... .-i ,.. .,. ,.. • .,.lwat .. tufclcy •t1. 
j TN t1 ,... • .., to lt1 calcuLH .. "''"' .,,,, ... rwt o.,... ..- to tlCMlctl ,...,, .. u '" ,,._.. ""'' 11 '"'TN ... P't¥1Hll 1fter ..,._., ... ti qlculett.-i errer. . . 
' °'9ictll ... , ... WlllNL lllt '"" • ..c .. , tM tutctty crlttP'fl M ..... flf ,,..,,. "'"' llf'Oll..c 

.,., ... .,,,, f'9US'll .. tutctty 1r1 .... ,.,... c:Mmlcal1 flf anc'"' ,..,....,. -'•'.~·> 



..... •·• 
<CAI •~r o .... r) 

leDOl'tlOlt T~....,_Old 
"'-"tity • ,,llP'I\, .. lwlrltity 

CAI 1 c~ .. ic11 .... '''" ,....,., ,..,., ................. . .......................................................................................... . 
7446·,,·• twltw ,,. ... ,.. 1:1,t , ,00 
7~·,1·6 T"9ll .. lwlfttt ,00 ,00 /,0,000 
1417 ..... 7 .. l'C\lf'iC Cfllt'iOt I , 500 /10,000 
,,,0·45·0 Tlt9'1i"9 Totreclllori• t , ,00 
,,I0·67·1 L 1 tM• • ..,,.;.. 1:1,t , 100 
76.J, .... z .... ,~ '""""' d , ,000 , ,000 ,,0,000 
76J7·07·Z lol'"a'I trltlWDl'I• t , 100 
7'47·0,·0 .,.Giii, ClllorlOI <Gn ~ly) t,l , 100 
7 ... ·Jt-J ...... , HworiOt ,00 ,00 
7 .... .,.7 ._.,. 100 100 
7"'·ft·t lultwrtc Acid ,,000 ,,000 
7t97·S7·Z 1ttrlc Acid ,,000 ,,000 
71,f. ,z. Z "'oeciNl'\ll Trfefllort• , ,000 , ,000 mz."., ._,ote" .. rutOI <Cone • 5ZI> t,l , ,,000 
ml· '4·0 ............... '·" 1 100 m• ·" · • ,,..;.. , . 1 , 500 
7"7'8·4'·, Ct1Ci"9 Al'llNU d ,000 500 /,0,000 
"'2·4,•4 JlWDl'i.. ll ,0 500 
17'12·50·5 Ollorl,. ,0 ,00 
"'3·00·1 .. , ... ,.,. Acid 10 1,000 /10,000 
1'U·06·4 • .,,.,....,. lwlfl• HIO 100 
"'3·07·• .... , .... ltllfll• • , ,0 
1713·60·0 Swlfwr TttrtflW1ri• t 1 ,00 
1713·70·2 Alttl_,., llltftttflW91'iOI t 1 100 
77'U·I0·4 Ttllwrt• •••fl•rt• t,ll 1 100 
7'M·J4·1 ,, .... Trtdllort• ti HOO HD 
~·4l·, ,,..,,. • , "'° 
~·'6·5 tedt~ ,.....,..,, ti ,,000 HD /,0,000 

7"16·J4:7 ._. • ..,... 10 SCIO 
·m1·11·0 '"-" .. Cllltf't• c,tl '00 100 /10,000 
17't1·D·S lel.,.h• aar,dl19f"I• t ' SCIO 
71DJ·t1·Z ....._.,,. t• SC1D 
I001·Jl·Z ~edllor d , HD /10,000 
I065·6'·J ... ,"' • , SCIO 

100ZS·1J·7 Olf'94C Clllort• I ._, _, /10,000 
100ZS·l1·S ......_.,,. oa,ctllortdl d ,,000 HO 
10026· 1J·I tt....-W '"'tedllortdl '·' 1 SCIO 
UIOU·11·6 oa.. t 1 100 
'00J1·1f·t fMlll• lwlfttt II t• 100 /10,000 
10,02·11·1 ....... lel"'ltt II ,. _,. /10,000 
·101oz·IO·I ...,, .. Ttllwrttt • ' SGD no,ooo 
'°'OZ·U·t lttrtc Git• · c · 10 ,. 
'°'Ol·M·O lftNllft Otut• '° ,. 
10114·50·1 '-t ... h. &l'Mfttt• d 1·,000 llD lt0,000 
10140•17•, l"'-l, ',l•Otdll .... , Aatete I , , ,000 
10Zt0•61•' Ctlltlt ~l e,11 1 tO 1,0,000 
~OZ61·ft·6 •u..t_.. e , 100 /t0,000 
102"·14·1 ..,. '".,.... • , -
10J1t ..... tteU• t ' 100 /tO,D 
10676·ft·• ......... lt..Cete • , ,,000 
1IOOl·U·I ,_.,, .,_ • too llD /10,000 
1Z10l·11·J ---· ,,,......,, .. t19ylcycl_.ttdt....,1 e,11 , ,. 
1)07'·1'·• ,...,.. ··" , ,. 
,,1,,.1,·• r • ..,_..,. • , t• 
1J1'6·6'·4 ....... • t t,000 
11610·01·0 .., ..... ,_.. • , 1• /t0,000 
1J4SO·to·J llllt .. Trtdl1ort• t , . Ill /10,000 
1Ml·Jf·J .... , Certmnrl • , , 
1Ml·40·6 lf'tft, '-"..,...,.,. • , ,. 
1S4"·1D·t Ttllurha t , - /\0,000 
,4167•11·' lelccmfN I t - /10,000 
11271·41·7 ltcycloCZ.Z.tJ•eot.,..·Z·CertlDl'lltrtle, l·Cllltro·6·<<<< .. tflyl .. fftl) • , llD ,,0,000 

'51·7?·• 
1m·6'·t 

117'02·17·7 
'9217·0·7 
19'24·D·7 
20U0·7'·1 

Ce......,,l)Qay>l•lftl)·,<11·<1·olllftl, Z• .. ta,4·•lllft8,5·elllfla,61>>· .. ,~, . " • • ....,._(14) ,.,..,.,.ti 
OIWIN ..... , ..... _ 
01 ... tfl 

• • .... 

'00 

' , ' . , 
' 

HD /10,000 
HD 110.000 
100 /10,00C 
,00 
HD 

10 ,,0,000 



• 

...,.1 ••. TN "tit •' lat,_ly .... ,... ._tenc .. .,,., c11e1I' Tlll'eefteld ,l ... lftl ~tttt .. , ... •·· 
(CAI ,.,..,. Or'Olr') 

l9111Dl'tltll• Tfll'•llolCI 
~ttty • ,1.,.,.1,. lwerltity 

CAI t Cl'lelll~tll ..... •ot• ,...,.., (;aN'IOI) 
................................................................................................................... 
.. , ·42·• .. ,..,.. ... • 1 100 /10,000 
.... J0·1 T,. t eo1...,.1 l""' • 1 soo 
9"·ll·S Clllo,...,..t Ciilo"' .. ··" , 100 /10,000 

l0Jl·47·• Tr'i•illf\OI • , soo /10,000 
l0'6·45·l Trl .. tllyltir1 Clllori .. • , soo /l0,000 
, 1U·60· 1 lftl'OC~tofte•..e • 1 soo 
l1Z4·U·O ~iellftll, 4·1itro·, 1·0.1 .. • 1 soo /10,000 
l129·4l·S .. tolCll'O • , 100 /lC,000 
tJOJ·H·Z Al'lefliC ,etltO•idl Cl SOOD 100 /10,000 
lJ06· '9·0 ca.1..- Oai .. • , 100 /l0,000 
lJU.·S6·J ....... ,,. ,l'PltOlidl b,I 1 10 
~J14·6Z·l V .... h .. 'tfltUiOI , ,000 100 110,000 
,,,, ·14 . ., 11 l'IC "'Mllfl i .. b 100 soo 
1JZ7· SS· J 1r1.,... Oaidl Cl, II 5000 100 /10,000 
tJ97· .. ·0 Afttlll'fCiPI A c,e 1 1,000 /10,000 
1420·07·1 OiftOUr'D • 1 soo .-10.~oo 
~464·!3·5 Oi-1*''""' Cl 1 500 
t558·Z5·• Tr'iClllo~o(ClllOr'CllllltftyL)Sill"' • 1 100 
156l·66·Z C1roofwl'8" 10 HI /10.000 
1600·27·7 .. rcwric Ac1t1t1 • , soo 110,000 
16U·J2·1 Etfl.,...wlfllf'J'l Clllo,.ldl, Z·Clllo,.o· • 1 soo 
1642·'4. 2 ')' 1tr·1lc11'11111111i,.. Citrate • , 100 /10,000 
,,,2-lO·l ACltllfW TlliOl .. iCll'Dll•OI • , 1,000 /10,000 
t~10·4Z·S ,l,. .... t • , 10 /10,000 
1912·47·4 ClllOl'OIW,._. • 1 MO 110,000 
2001·'5·1 VI I i l'lall¥C t Pl c,e 1 1,000 /10,000 
ZOJZ·t5·7 .. tllloc1l'D 10 500 /10,000 
207•·50·2 ,1r...-c .. tllo1wlf1t1 • 1 lO /l0,000 
2a.1. 19-o Jfl~lti Ill'°"' ··" 1 100 /10,ilOO 
2104·6'·5 ... • 1 100 110,000 
UZJ·9J·O c ... 1.,. ,, .. ,.,,. C,I 1 1,000 /10,000 
ZZJ1·57·4 Tllfoc1roe1t• • 1 1 ,000 110,0C!O 
ZZJl·07·S Oltl..Cl~l ltflel' • 1 1 ,000 
ZZ7S·11·S ,l'OtftOltl • 1 100 no.ooo 
24'7·07·• DlrYlt 19'1 I f Ot.,, .... 1 MO 
ZSZ4·0J·O t"i•tllyl ~OP'OCtllOtldOtlllOOte I , MO 
ZS40·1Z·, 'Of'Wtll I 9ft • , ,DO 
Z570·Z6·S ,lfttlilllCY I •I "I I. 1 100 /10,000 
ZSl7·t0·1 "91111111".,otllloic &ct•, O,O·Dl .. tllyl·l·<2·-tllyltllloS ltllyl ltt1r ••••• 1 MO 
w, ·J7·0 ,,,_.,.. 

'·" 1 MO /10,000 , 
Z6M·lt·Z ~- I 

, ,,. 
164J·71 ., Al I f'Clfl• ·I ttly l • , ,DO /\0,000 
ZMS·J0·7 ~-ttllotc &ct41 ... ,...,,. ,O-C'·IUl'lllf\9"'fl) O•,...,.,l Iner I 1 SCIO 
Z?'DJ·U·, "'°9llfl .. tlllttc act•, .. CftYl•,O·lt11y1 O·<•·c ... t11ylt11t•>,...,.,L>l•t.,.. , •• Z1'17· tl·I "'9ll .... l-t• c,o,ll , 1DO no.ooo 
Z76J·t6·' -..Cl•l .... 1,000 ,0,000 
zm·"·I 119tlll• • 1 MO /1D,DOO 
JOS7·n·1 '"-· et·aat~>Ol~ttlyl • • , ,,. 
SZ14·6J·S ,......,,. 11141, Dt•tllJl ,.( .. tllyUlllO) ,._.,.,l lltOI' • , soo 
JW·S1·1 Sul fat•, 1-CIUa ... ""* l Octyl · • , HO 

"''·11·1 ..,.tet-...&1, 4,t•Olllllore·l·<frlflwor ... ttlyl)• ••• 1 MO /10,000. ..... ,.., lulf"- tDO IOO 
Jtf' ·JS·I °'' ......... • 1 ,. no,ooo 
Sn.·'7·1 Mtt9' -leto • , 100 /10,000 
J?JS·D·f .. ,...,,.......,.. • , too 
Jl11•1f·1 ..... l.&Oll • 1 'DO /10,000 
4M6·6t·t llt~tl • , IOO no,ooo 
40ll·1,·t 1._.,...0ff...,_to '·' ' 100 
4104·'6·7 ,._.._.,1. I . 1 1DO ,,o,• . 
'17'D•JO•J c ...... , ... ,. 11D 1,000 
4JO,·IO·Z ".-.tfl • 1 1DO /10,000 

'"l·M·O "'8nol, Z.Z•·flllGat1<'·Cl'lloP"o·6· .. tllyl>· I 1 100 /10,000 

41JS ·,, ·4 .. Ulllltllyll'PleCSi•i"I, I,•' •OlllwtYl • • 1 500 

SJl~·U·O •iprorel I 1 ,00 ,,o,oc: 
100 10C ,,c.~:: 

SM·IZ· 1 TfllOWf'll, <Z·C111or.....,l)· , soc ,,o.~:: 
SIJ6·29·J C.,..totr1lyl • 
6SJJ·73·9 Tl\all .. CarllOf\lte c, II 10C ,co,,:.~:: 

69U·ZZ·4 .._,.OtOCflOI • , ,0 ,,c,-,:: 

1.-.·0t·S lwlfvr Oloaioe e, I 5~t 



~'· .. '"- Liit of latr ... ly •aaa,..... IWllltarc .. arcl tlloir '"'--"•ld •l8P'lltl'll ~tttl .. . ..... , 
<CAI _..., 0,...,, .... ,,.,. TllreaN\d 

... tlty • •larf'I ... .._.tltY· 
CAI t Cfl•lcel •- .. , .. <...-> .( ...... ) .......... , .... ~ ............................................................................................. 
,sz.,. .• Dl_, • ...., .. iOI, OU-tllyL · \00 ,00 
291·7'1·• I ICIMf\llrl • , ,oo ,,o,ooa 
Z91·fT·Z Ttil ... 1h1 too IOO 
2'1·00·0 •1ratlliGl'l· .. tllyl c too ,oo ,,o,ooa 
Z91·0Z·Z "'•'It• tO tO 
291·0.·4 Oi1w1•otOl'I , IOO 
J00·6Z·9 6-IH•il'll • t , ,ooa 
JOZ·O,·Z •.,er11i1W d , t,000 
J09·00·Z Aldrifl d , soo ft0,000 
Jt5· , •• , .. .aacartlllto 1,000 too (t0,000 
,,,.,z.1 l•tiN, 0111.,eroctllorldl ··" , , lt0,000 
JZ1· .. ·0 Trlefl\01'_..ta ••• 1 IOO 
SSJ.4Z·6 lorClfl TrlflworiOI C-....a Vitll ... tllyl ltllOI' (t: 1) • , , ,000 
SS9·06·1 , I WDl'll9CetYI Cll l OI' i .. C,O 1 10 
J1, ·'2·0 ltllyl.,. 'lworOl'lyGl'i" c,0,11 , 10 
J'P9·'9·J ,,. .. , .. i .. ,.,., ... ,. • , soo /t0,000 
445·1'·6 laodl't" 1 too 110,000 
410·90·• ClllOl'f-frtfoe • , 100 
502·Jf·6 llltPll't•rcwric Otnoo"9111iOO • , 500 /tO,DOO 
50.·2•·5 _,.,.iOilW, 4·.Aml"°• " 1,00CI 500 ,,0,000 
505·.0·2 -..u,.., lie• ··" , IOO 
506·•' ·• •ot111i1.11 Ill,,., Cyll'liOI ti , SCIO 
506· .. ·J CyWWlfllrl I r•i oo ,,000 100 ,,0,DOO 
S06·11·S CyWWlfllrl I Clllt di • , , ,ooo ,,o,ooa 
509. ,4 ·• Totl'OP\itl'Gmlltll.,_ '° IOO 
'''·7'·1 OltlllllOP'ilW lllliOO • 1 MIO /10,00CI 
554·01·6 lla(ClllOl' ... tllyl) lat ... • 1 10 /10,000 
554·52·1 Otr11u•ecro .. 1 tO '° /10,000 
5JS·l9·1 Crl•idllW • , 100 ,,0,000 
SJl·07·1 ltllylOi•<Z·ClllorootllYl)AllllW . ·" , SCIO 
S61·ZS·J L•ietto c,o,11 1 ,0 
561·51·1 0 I tltt •I Wl"et 100 100 /10,000 
~.,,., ,,...,.,..,,., •• J•Cllltf"t• , .oaa 1,oaa 
"2·U·1 Clll.,...tttyl Utter 4111,11 , 100 
~-to·5 I ttty uttt OCY9'19to • , t0,000 
5H·1'·1 TrtaCZ•Cllloroetllyl)AalN ··" ' tCID 

. 556·6, ·• .. tllyl llOClllCICYlftltt b,• ' HO 
556·6'·• .. tllyl Tlllocyerwto • , to.• 
Hl·ZS·I -~, • ...,, •h•t• • , '·-161· tl·Z ""'"' 10 '·-161·'1·1 ._1u.-1t• ._.,.,,. • ' '·- /10,00D 
516·1'·• Toi"'"' Z,6•Dll~to tCID ICID 
l"·U·J ,.,Cll,.,._tflyl~lrl tCID -ff1·6'·1 Tttr•tflyl llft c,o ' 

.,. 
61'·7'1·1 T1' I..,..., Cl ·-t:llyl....,l )o • ' ICID 110.• 
616·D·t .. ,fly, • ...,.,." f ' ICID 
616•ft·O ... , tteutft• • , ,. 
615·15·1 ,......,, ... " • , -.,,.,,., 

Clll• •••' Cllleref ... t• • , '·-6JO•M·4 
_ .. 

c,t , tao no,oaa 
..... 7 Trt~tff• Ol•t• • , MD no.a 
6'0•tt•7 ,,_ -·· J ,. tCID /tO,OOD 
"4·6'·4 ......... • t MD /tO,OOD 
61'·t4·t cw.vi• ....... • , ,. 
676•'7·1 """" n I ll(fWllc ... , .... ~ .. , ,. 
...... 6 .......... ,....,..,,. 4111,11 

, -111•'1•6 "'-' • , tO /10,a 
'60•fJ•O .. "*"'' •• "'*''• • , -"6·tt·6 Cei ..... tflttr'I • , -11'·4'·1 11.-,1 ot .. ••~r• '·" 

, .. 
l1'·M•6 ACPytyt Clll•I• '·" 

, tCID 
114·'1·1 ,,, .. ,"',.,,.....,. ..._....,,, '·" 

, tao no,oaa 

tOO·ft·I ,,.....,, ac.ceiyrr1.....,1 • ••• , ICID /tO,OOD ,, ...... 0-teft·l·-t"'' • t .. 
tz0·46·7 .. ,,..,.,,.,, Clllort• • , tao 

"4·U·t ,_,_ • t toll .. ,.oz., "'91fOllr' • , 100 /tO,OOD 

ftO· 10·1 ....... ,"' • , toll 

tlO·Jf·I .. , .... , ... "' • , toll /t0,000 



~'· I. nw Ull _. lat,,_l, .... ,..... kiletertcn ..., C111lr Tllr-"Old •l1r11l111 ..._.,,,, .. , ... l·Z 

CCAI •~" Ordltr') 
.... ,.,.l. Tllrwtleld 
.... tity. •l1r11i .. ...,.,,,y 

CAI I Olllllict~ ·- .. , .. <...-> , ...... , 
................... ........................................................................................... 

I,.,, ·Z IMr'fer'lft '00 soo ,,0,000 
IZ·66·6 Dl..-ecl,.... • 1 10 /10,000 
16·SO·O .......... "'"' , 10 /10,000 ...... , UTU 10C 'JOO /10,000 ... °'., Atllll,., Z,4,6·Trl .. t11,l· • , soc ... .,., 01 ... 1,000 100 /10,000 
9Hll·7 TolWlftl Z,6·Dll111CY81'11tt ,00 100 " .... ., Cr'•Ol, O· d 1 ,000 , ,000 /10,000 
91·11·7 "'-"Dl, z.z•·TlliOOft(4,6·0icfllOr'O)· • 1 100 /10,000 

""°'"' lef\1.,_.,....,.;c Acid • 1 10 ,,0,000 
91·01·1 llr\IOtr'ICfllOr'IOI d 1 100 
91· 1J·S Tric11lor9llflef'YLlillftll '·" 

, soo 
98·16·1 lel'\l..,._IN, J·(Tr'fflWDr' ... tllyl)· • 1 soc 
91·11·J leftlll ClllOr'i .. d 'J,000 'JOO 
91·".J a I tr'0091'11.,. ' 1 ,000 10,000 
09·91·9 Oi .. tlly1·p· ... _..,.l9"'9di .. irw • 1 10 11e.~~e 

100·14·1 leP\19"9, 1·(Clllor ... t11y1>·•·•itro· • , SOC 110,00C 
~00·'4·' ll'\IYI Cll\Or'ide d 100 soo 
102·J6·S IMICYlftlC Acid, l,4·0iclllOr'OClfl9"'(1 later' • 1 soo ,,0,000 
10l·IS·S ,.....,. , "' i ..,,.... 100 ,00 /10,000 
10.·19·1 IDictllorefl.o,.;,. d, l 1,000 1,000 
106· .. ·1 ,,._,.IYI lr•iOt • 1 10 
107·02·1 .tcrot1i11 1 soc 
101·01·J Ctll.,...tll-l • , soo 
107.,, ·• Allyl•iN • , soo 
101·tZ·O •rapiGfli trl lt Id 9.~: 

101· 1J· 1 Acl'yl Gflf tr I Lt G,l 1Qti 1t.~ 

107· 1S·J UllytlMdl•i• ~ . fl'•4 ~c.ooo 
107· 16·4 ,.,._lOtflYGI C.,.,..,.....,,.IPI .... 1 1,000 
101· 11·• A 1 l yl 1 l CClflOI '10 1,000 

. 101·JO·Z Oll.,...Cllyl .. tflyl Utler c,d 1 100 
101·44·1 .. ,.," '·" 

, 10 
107·,•· J Tl,. 10 100 
10l·05·' Vln,l Acetltt ...... ,. cl,' S,000 1,000. 
10l·Z3·• · ,._.,_,,, Clllorof.,..tt • , ,,000 
10l·t1~·· Cycltfluyl•I,. ··' 1 t0,000 
, •. .,.z ,...l 1,000 soo /10,000. 

10I·-·• , ...... , 100 too 
10t·61•t 11....,1 Oll.,..f.,..te • , soo . 

10t·1'·J .. t.,..ttrfle 1,000 soo /t0,000 
110·00·• fWeft 100 MO 
110·t'7·6 ,...,..,,,.,,cll,er.-ut .. • , MO 
t10•1f•4 ,, .. ,,.,,. • t. 1,000 
tn•M•4 llclll ..... U.,,l •• , d t 10,000 ,,, .... , Mllilf't tr Ile e, l 1 ,,. 
11t·Z1•t Trlllllllf'tletllylttl .... ··" , MO 
Hl•M•4 ....... • , MO 
11S·l9·? 

·~-
, ,0 ,,0,000 

,,, .•. z llNU\ ..... .... ' HO ,, ..•. , At•t- c 1 100 nc.oao 
nt·Jl·O 1.........,l,,ruetyt ll•ttrftce,....tt • ' too 
1Z2·1'•t , .. ,, .... • ' HO 

1U·Jt•t .,. ...... • 1 HO /10,000 

,zs.n·• Cret_I_,.., Cl>; 100 ,,000 

'14·6'·1 ... , .. ~, ... • , 100 /10,000 

. 116•1?•1 lltcret•t" • 1 '°° /10,000 

116·11·7 .. 19'1C,.,. .. t,,ll• " ' '°° 
119·00·0 ~ c 1,000 , ,000 ,,0,000 

,19 •••• ... ... " ...... .... 1 100 no.ooo 
,,,.sz.z ...... ~.,.,_..ti • , 100 /10,000 

140·19·• tMryl C...-1• .... 1 MD 
t40•7t· 1 ,.,,.fdlM, l• .. tflyl•l•Vl,.,l• • 1 HD 

'61·M·Z Dtcret-.. • 1 too 

14J·D·t ...... CYl"ldl CleCCI)) D 10 100 

1'6·69·0 flworteettit Acid • , 10 ,,c,ooc 
, 1•9·1•·• Oictll..-...tllylll""'Yltlllf'e • 1 1,000 

"1·Jl·Z .. ,tlea.,.tllyl .. rcwric ACtlltt • 1 soc 11c.::: 

151·SO·I •otuti• CY911iOI D 10 100 

151. '6·4 ltllyl .. i•iN a ' soc 



The attached I lsts represent the complete I 1st of Section 
302 Extremely Hazardous Subs•ances of the Emergency Planning and 
Community Right to Know Act (Title 111>. The substances are 
.I i st e d i ,; a I p ha bet i c a I or de r by chem i c a I n am• and n um er i c a I or . ., er 
by Chemcial Abstract Number CCAS No.>. This l·ist wes puOlisnea 
u Aopendlx A and B to the finer rule CAO CFR 3,,, In the 
Federal Register on Agrll 22, 1987, <FR 13376> and revised on 
December 17, 1987 <FR 48072> end Feb~uel"y 2,, 1988 C!='R ~574> to 
delete forty substances. The llst of th••• fol"ty substances Is 
also provided for your information • 

. · 



· APPE~DIX B. LIST OF EXTREMELY HAZARDOUS SUBSTANCES 

@ 
u.s. Erw1ronment11 Pro~ton Agency 

· THE EMERGENCY PLANNING 
and 

COMMUNITY RIGHT·TO·KNOW 
ACT of 1986 

List of Extremely 
.Hazardous Substances 

40 CFR 355· 
· (Section• 302 and 304) 

March 1, 1988 



, ... 1·1 

(CAI •~r Ol"dlr > 
t...,-t.ate fllrellletd 
....,.,"., • "819\' .. "-"'''"' 

CAI • "°'" , ..... , , ...... , 
••••••••••• .. •• •••••••••••••••••••••••••••••••n••••••••• .. •••••••••••••••• ................ ••••••• ........ 

o 0,....,.....,~ c~1ea <,....az. 147> • , ,o ,,o,ooo 
50·00·0 ,.,_,...,_ d,l 1,000 SOD 
50·07·7 •lt~tr1 c cl , SOD /,0,000. 
SO· 14 ·• lrtoeelciferol c,e , , ,000 /,0,000 ,,.z,.a 'lworawrecll • 1 SOD /,0,000 
51·"·Z 11eet11oretl'l•i,. c,e ' ,o 
St ·U·Z CertllliCMl Clllorlcll e 1 SOD /10,000 '4·'' ·S 1tcotlM c 100 100 
56·'2·6 M1tN19twt" e , SOD /10,000 
H·t1 ·4 leoft..,,...te c 100 t• 
M·ZS·7 Ceflt"8ricllft • 1 ,00 /10,000 
M·Sl·Z '•"etfll• c,cl , 100 
M·1Z·4 COl.mlfl• 10 100 /10,000 
S7·'4·7 Ol•t11yl...,._roat,. d , 1,000 
57·Z4·f ltr,iocflftfN c 10 100 /10,000 
57·47·6 ,...,. .. ,1.-1.. • 1 100 ,,0,000 
S7·S7·1 •rooioloct ..... ti. • 1 SOO 
57·64·7 lllflyHet1.-1,., lollcylat• C1:1> • 1 100 /10,000 
57·74·9 Ciilo,..,. cl 1 1,000 
51·36·6 lllfl.,.H,.tlN, 10, 10 1 ·Ol...,I · e 1 500 /10,000 
51·19·9 LI,... d 1 1,000 110,000 
H·U· 1 "'-'rU1•ozlN .. ...,,.oellloricll • 1 1 ,000 110,000 
60·J4·4 •etltyl .. HIN 10 ,. 
60·41 ·S 1t,.,.,.1,., •Mote o 1 1• 110,0DO 
60·51·5 Of .. t"9eto 10 SOii /10,1111 

· '2·11·4 "'-'rl..,.cwry Acetote 100 ,. /10,0DO 
'2·5J·S MlllM d,l S,ODO 1,a 
62·7'·7 Ofcfll.,.,.. 10 1,0DO 
62•74·1 ... ,_. FlWDf'eOCOtHO 10 10 /10,000 
W·"·t •tt ..... 1 .. ttlyl•IM d,11 1 1,000 
6'·00·6 ,._..,, J·C1• .. tllytetfly0•, .. tllylc.,.._H o 1 MD /10,000 
...... , eete11tc1,. · 0,11 1 10 no,ooo 
6S·SO·S llcotlM lulfeH e 1 100 n0,000 
.. ·11·t CycLIMalaldl e 1 100 /10,000 
67·M·S Clltorof.,. d, l 5,000 10,000 
10-tt·• '"•••=••, , .• ,,.. •·• , too 110,000 
7t •6J•6 . Dltlt•lft c,e 1 100 /10,000 

· ·7l•IO·I ,,.,.," 1 SOD /10,000 
.74·U·t .. cttyl .,_,. 1,a 1,a 7•·•·• .,....,.,,, actd 10 too 

. 74•fJ• 1 lletflyl ...-clPIM 100 SOii 
75·'9·0 Cef'tllft Dleulft• 100 to,a 
75·11·S 1t .. 111¥L lwlfl9 • 1 1• 
75·21•1 • ....,,_ Gll9 ~.l 1 1,000 
75·6'·S "1•1 a l 10 ti 
75·H·I ,,..,,,_,_.,. d t 10,• 
15•M•t ,,..,,,_ D119 l 100 10,000 
75·76•1 Ttt•-•1n• c,e,l 1 100 ,..,,., ,,,__. ... ,.,.u_ • ' 1.• 
7'· 71•1 ... _ .... , ... ,_ ··" ' -

. ,..,,.. ...,. .... , ... ,_ .... t -
75•16•S ace1• ...... ," 10 1,. 

• 76·11·1 ,,._.,. 117l Clllert• • 1 ~-
7'·67·6 ..... ,...,.,__,,_ d,11 t -
7'·71·1 IT~ Mtne dt t to 
n-11 ·• _. c,e,11 
71·00·1 '°'"--''... .... '° 1

• 
71·16·1 .... a.... . ' = 
71·0·5 ...... • . ~ SOii 
71·71·7 Diet-, J,S·lltCClll.,...UIVl>· • t 1 -
71·12·0 1..-Ttl'P••ltrll• •·" 1 • 10 
11·'4·6 .._, .,,.,, lat- • t 1 -
71·'7·7 l.ectel'ltrlle • 9 000 1'• /10 ooo 

=:~:: ==•c ac•• :· l ' 1~ '~= ~~::: 
7'·1t·6 Tlll..-la,..11• 1 • • 
7'·11·0 ,... .. tic Acltl ·• 1 • • 
7'·U·1 .. tflYl Clllwef.,_H d,,. ' 1 900 
I0•6J•7 .._l l•Clll.,._ryleH e 



....... 
(Al.-... tlc11 Ol'CllrJ 

l ... rtlllll Tlll'9eflold 
llwlrltity • ., .... ,,. Owlfltity 

CAI I Ctl•tc1l •- •ot• <....,.> ,...,_, ..................... . ..................................................................................... . 
t1•Ql•7' Toi~ Z,t•DllMC.,...tl 100 -100 

110·S7'·t ,, ... 1 ,6•0fdll.,.-.,t.,.. 1 1 SOO 
'0J1·61•t Tri .. lr:flOI I 1 SOO /10,000 

J..011·61·1 Trl11ofoe • 1 SOO 
?6·01·1 TrlcflloroecUyl Ctllorfell 1 , SOO 

1,S·Z1•t Trle111oroetllyl1tl11tW 1,11 1 SOO 
JZ?•tl•O TPICfllOP'9"1ll 1,l 1 SOO 
tl·U·S Trfcfllo,._..,,,11... 1,11 t SOO 

t!H·ZS·• Trfeflloro<Ollor-tllyl Jll 1.,. I t 100 
J11J7·1S·S Trlefll01'9CDICl'lloPOSlfl9f'Yl)li llN I , 500 

9'1·J0·1 TrletlluytlllN • 1 SOO 
15·17·6 Trl•tllylctllOl'Olll.. I 1 1,000 

U6•11•J Trl•tllylollllJI'_. "'Cl9llfllt1 1,11 1 100 /10,000 
1a.6•6S·1 Trl•tllyltift Ollorl.. I t .SOO /10,000 
6Jf·ll·1 Trl.,.lf'Yltl,. CtlloriOI • 1 SOO /10,000 
SSS·1'P·1 Trt1<J·Cl'lloroetllylJ,,_I,. 1,11 1 100 

2001•9!·1 Vlll~i,. C,I 1 1,000 110,00C 
1J1'·t2·1 VlfWlllit• flePltoaidl 1,000 100 /10,000 
1Ql·OS·6 v1...,1 Ac1t1t1 •Of'Cllllr d,I S,000 1,000 
11·11·2 wrf1ri,. 100 500 /10,000 

11'·06·• ... , •• ,.,,. --·~ 1,11 , 100 /10,000 
llJ6?·1J·t 1y1y1.,. DtCl'lloriOI • t too 110,000 
SU7'D•Ql•t Zfl'tC, DICl'lleroc•.•·Dl .. tllyl·!l<<<<•1tllyl .. lf1D)Cl"'°"Yl) I , 100 /10,000, 

Oly)l•lflD)fl.,.t'"9'1itrill)·,CT·4)· 
1J1'·'6·7 Zll'tC "'-llf'tiOI It 100 S00 

•ot•: 

• ~ly tlll 1t1t11tol"y er flNI It 11 lllW'I. JoP .,.. lnfe,.t19'1, ... 60C,. 1111111 JGZ.4 

ti 

c 
~ 

• f 

• .. 
J 

' l 

Tllll •tePlll fl I P9eCtf .. IOI Id. Tt11 TN dDel flDt dlf.,lt to 10,000 ........ 
for IW\·...-r, f1Df'••lt9'1, IW'•tolutl_. fON. 
Tiie CllCVllted T.-e di.,..., 1fteP tecllftlCll .... 1 .. M CllecP'I._, h' tN HCMICll _.-t ~t. 
,,..tut• IMt tfle ICI 11 "'8ject ta ell ... --" t!M .... _., 1f •t9fttl1l 
urc1,...1clty .,.,., et111r toalclcy le "'9letlll. 
lt1twtO"Y , .... ,tlDlt ..-rtttty for ...,,....... of f1Dtlftut19'1 ~, SAIA eect '°'<•><I> • 
Tl'lt ttlt,IHP'Y 1 ...., l'flllllf'tlDlt ~City fef' •ttlyl fNCYINtt my Ill .. JYlt• fft I furwre "'1-•l"I ICtlOft. 
•• ~feet• .-e tl'lat ..,.. flDt •"t ef tN ef'ltf"ll l llt ef 402 .-c1fe81, 
lt¥1eed T.-e .... 9'I ,_ er .... ..,.l .. tlll tUIClty •11. . 
TN 11 ,...,, ... t• fte celculltlll 'ftlwe "" -. ftDt ~ u ti tldlftlcel f'9'WI• • '" ., ••• ""''· 
T"9 1.-e - ,.,, ... 1fter .,._., u ti celculect-. errw. · , 
a..1ce11 -" tM erttlNI Liit IMt • ,., .,, tlle t•lctry cPtterle M -... ef ttlefr "'"' ....-,Ctiaf'I 
,..,~ "" ,..., ... cutctty .,.. Uftlleltf'ed cM9tce11 ef anam <.,_. -•celr> 

. ' 



l100l'tllbl1 Tllretl\old 
°"'"tity. ,l.,... .... ~tity 

CAI , c11 .. ic11 •- •ot" c..-> ,_.., .................................................................................................................... 
,,·Ol·1 

,,O·S1·6 
10S1 ·61·6 

24011·47·8 
16·02·1 ,,,.z, .• 

JZ1· .. ·0 
91·1J·S 

1SS8·Z5·4 
Z1,J1·1S·S 

991·J0·1 
7\·1'7·4 az,.,,., 

1066·0·1 
• , •. ,..7 
555·1'7·1 

2001·95·1 
1J14·62· 1 

108·05·4 
11 •• , . z 

129·06·• 
21341· ,, .• 
58Z1'0·Gl·9 

1J14·14·1 

• 
•: 

' 
c 
d 

• • 
f 

• " i • l 

Tol"9f'e Z,6·011tOCYll"ltl 100 
Tr.,.·1,4•01dlloroawtlf'll • 1 

" j .. i llil"M • , 
Tritaofoe • , 
TriClll01'09CltYl CllloriOI • , 
Trlct1toroet11v11itlf'll '·" 

, 
TrlcMorarwtt ••• 1 
Tr1c111orGDl\...,.llll.,. '·" 

, 
TriclltorotC?ttorC1111tllyl)Silt'll • , 
Trlcllloro<Dlctlloroprltr'Yl)Siltf'll • , 
Tri1tll011YWl l .. • 1 
Trl .. tllylCfllorotil .. • 1 
Tr1 .. tllylolor009f'I "'•Clflit1 '·" 1 
Trf .. tllrlti" OltoriOt • , 
Trilll"...,ltl" Clllorioe • , 
Trl1CZ·Clllorottllyl)M111"' '·" 1 
V1lh.....,ci" C,I 1 
VINldilall •el'lto•iOI 1 ,000 
Yi""l ACltltl lleftalltr d,I 5,000 
.,..,,;" 100 
wrt1ri" lodiWlll I' II 

, 
IYlYlll"I OlclllorlOI I 1 
Zff"C, Olctltoroc4,4·0i .. t11vt·Scccc•1t11y1 ... ;,..,>c1r~1> • 1 

0.y)l•iP11D>•et1tll'Wl'Utr11t)·,(T·4)· 
Z Inc "'-If! i .. ' 100 

Gr\ty f~t 1t1twtory or f llWl 10 11 tllOlll". 'or .,,, f"fo,...fi91', ... 60C'I TaDlt JGZ.4 

Tllit •ttrlal 11 1 reecthr1 10lld. Tiit '"dots,., •f8Ylt to 10,000...,... 
• ., """ ....... ,, ....... ltll'I, NIP'·tolllttori fo ... 

100 
500 
soc /10,000 
'00 
500 
,00 
soo ,00 
100 
,00 
,00 

,,000 
100 110.000 
,00 110,000 
,00 /10,000 
100 

1,000 /10,000 
100 (10,000 

1 ,000 
500 /10,000 
100 /10,000 
100 /10,000 
100 110,000 

500 

Tiit c1lcwucee1 '" c11.,..a 1fter tecflflfcal. ,..,i .. " dncrU111C1 '" tlle tecfl'ltcal ... ,, ~c. 
••teat• '"•' "" n It ••iecc to dllflll llflt" '"' .. , ... ," of 1110t9f'tt1t 
c1rci,....,lclty lfl'Wj/or ot~or toaictty 11 CelllPlltlCI. 
lntwtory ,...,rieo11 ...,,city for ...,,,... of ,.tiftuttOf\ "*r SAU aect *<•><I>. 
·'11• 1utvcory , ..,., r41P11rtllbl1 ..,_.tity for •tllyl llOCY9Ntt my • ICljWIHll tft ,· futvre rWl_.t,. acttOf\. 
... ct1•tcel1 - tlllt •rt ,., •rt of tlll ort1t1Wl l lat of 402 IWlllt..cea. · 
le¥iMCI TN ••• "' ,.. or rt•9¥9lwttlCI toatcltY •ce. 
TN 11 rewlted to tu celcwlat.S \'It .. .,., oDea ,., di ... ..,. ti tedlftlcat rwt• • '" .,1111• rvlt. 
Tiie T .. _. Pe¥1MCI after ,,..._.l ... CO CllCUlltt91' etter. . . 
CMmlc111 "' ,,.. orl9l1Wl lttt "'" • ,., ..,, "'• cutcttY crttert1 llMt .-... ef ""'' llllfl .,.-.Ctt91' 
,,., .. lf'lll recllf'talCI tutchy 1r1 c .. t•r• dlemlcala ef COftC1rt1 <'"'Otfter dlemtca11•> 



..... ··~ 
(Alllfl ... tlcat Or111r> 

19POl'tllble Tlt~ld 

"-"''"' • 'llNll"' "-"tlty 
CAI • Ol•lctl •- .. ,. c....-> c....-> •............•.. . ............................................................................................ . 

,,0·19·4 't~ldlrw · a , ,,000 
521' · 1J·O "protel • 1 100 /10,000 

zn°' ·41 ·, "rl•tf•·ltllyl • 1 1 ,000 
10'24·50·2 9lot1Hhll Ar11r1ltt Cl , ,000 500 /10,000 

'51·50·1 'ota11i1a1 CY9"1iOI b 10 100 
506·61 ·6 '•t•tl"9 II twer CYl"idt b 1 500 

Z6l1·J7·0 '"~"° e,11 , 500 110,000 
106·96· 7 ,..._,.IYI lr•ldt • 1 10 
57·57·1 ,,._iOllCtON, .. it· e 1 500 

107·12·0 'reiplartitrll• 10 500 
542·76·7 ,,..iartitrtta, J·Ctlloro· 1,000 1,000 
10·69·9 ..... ; ...... 4·Allif'IO• ••• 1 100 /10,000 

109·61 ·5 ,,._,., Ollorofo,..ie • 1 500 
1'·56·9 ,,._,.1 .. OalCle I 100 10,000 
,,.55.1 ,,...,,.,.;.;,. d ' 10,000 

22,,·11·5 'rotlloete e 1 100 /,0,000 
129·00·0 91yr.,. c 5,000 1,000 /10,000 
140·16·1 ~ridiN, Z· .. tPlyl·5·Vfrtyl· • 1 500 
5°'·24·5 ,.,,idiN, 4·Allir-.o· II 1,000 500 /10,000 

11Z•·JJ·O ~rlatrw, 4·1IU'O·, 1·0.iOI • ' soo /10,000 
53551·2'·1 ,.,,i•i"ll ··" , 100 /10,000 
14167·11·1 Satc•lrw • 1 500/10,000 

107·'4 ·I Sarin e,11 1 10 
"'3·00·1 .. ,.,., .. Achl 10 1 ,000 /10,000 
m1 ·ll·J Salenh• Qirycfllerldt • 1 soo 
563·41·7 l•lcaree1tdt """"OCfltorlde • 1 1,000 110,000 

3017·72·7 111 ... (4·MINC1Mtyl)Dieu1u.,..t1tyt· • 1 1,000 
7631·19·2 Sodlta Al' .. Nte d 1,000 1,000 /10,000 
77M·4'·5 ...... ,,...,h. d 1,000 500 ,"10,000 

26'U·U·I Sodtta A1t• C .. UIJ» 11 1,000 SOO 
124·6'·2 Sodfta Cecedrllt• • ' 100 /10,* 
·14J·JJ·t lodlta Cyw\ldt < .. CCI» 11 'I 100 

62·74·1 Sedita "•r•cetete 10 10 /10,000 
1J1·H·Z ladt.- '"'tecfllor_..te • t too 110,000 

11410•01 ·0 .ladh• .. , .. " • ' 1llD /10,000 
10102·11·1 ... , .... ,.,.,te " 1• 111D /10,000 
10102·JO·Z ... , .. TellurUt t 1 HO 110,000 

too·ft•I It...,., Ace\UYtPf__.,\. t,I , HO /10,0llD 
U·l4•t lt,.,_.t,. c 10 1·ao /10,000 
60·•,·S It,.,_.,,., Sulfate • , 111D ,,o,ooo 

J619·24·5 .. lf~ ,. ,. 
JW•S7·t lulf•t•, J•Ol• ....... l Oltyt e t MD 
7446·0t·t lulfur ...... ••• , . ,. 
7711•60•0 lulfur TetNf\YWt.. t t tllD 
7446·n·t .,,tur ,,,.,.. •·• 1 1• 
, .... ft·t lultuPt• -·~ 1.• 1,000 

11·11•6 ,.._ · c,e,ta 1 10 
,14M·•·t teU.,._ e 1 HO /10,000 
7711·•·4 felWl'tlll _.,..,.,.. ••• 1 ,. 
t07•4f·J fW ,. 1llD 

1san·?t·t ,.....,. •·" ' •• 
71·•·1 Tet:ua;u... c,f 'o, ,'!! 

t'1·M•I ,.......,.,,.. c,e -
1'·14·' Tet.awww..,u... c,e,l ,,' ,. 

tof·14·1 , ........ ,_"'- ,. 
,.,,.,.., "'-"' .. lwtfltt .. ,. ,. /10,0lll 
'5D·n·• "-"-~" •·" ,. ,. 110.000 
7791·11•0 n.au .. Ol•t• e,11 ,. tllD /1',• 
zn7.,.., n.u- M\-tt •·•·" ' ,. "'·• 
7446·,•·• niau .. .,tt1t• •• •• /tO,oao 
m•·l1·• "'' .. ,...,.. • , 1.• 110.• 

,., ... 11·• ,........ ,. ,. /10,0lll 
291·'1·2 Tllt ... lft ,. ,. 
10l·•·S Tt.t--l ,. HO . -
7'· 11·6 Tllt ... 1ca,...1t• 1llD 100 110.-

5S44·12·1 Tiit.,,..., <2·0llor-~l>· tllD 1llD 1
1
0.000 

614·71·1 Tiii.,..., CJ• .. tftyl,._.,I)• • 1 SOD /,Q,000 
1'50·'5·0 Tlteflh• Tetrectllorl• • 1~ 100 

514·14·9 Tot~ Z,4·Dlttoc.,.,.H 100 



'" '· T"9 lllt ef latr ... ly •111r .... kaltll"Cet lf'lll tll1ir Tltret110LCI •tlf'lfliftt lwlfltitlet .... •·4 

(Alpfl ... tical Order> 
lloorue11 TllretflolCI 
Owerlti ty • ''"""i ... Owlfltity 

CAI I Cf\9111ietl ·- "'" , ........ , ,...,.,., 
.................. ............................................................................................ 

74·93· t .. , .. ,, ~t· too too 
J13S·ZJ·7 .. , .. ,, "'-*•tor- • t too 
676·97· t .. tllyl ~.,,, DicflloriCll "·' , 100 
5~·'4·9 .. tllyl TlllocYel'lltl • 1 10,000 
,. .... 4 .. tPlyl Vf"'l '"°"' • 1 to 

SOZ·Jf·6 .. ,,.,,•rc!ll'ic Dio.,..iCll • t soo 110,000 
". 19·6 .. tPlyltr1et11orosi1 .. 1,11 t sac 

1129·41 ·5 .. tOIUl'tt • , 1ac /t0,000 
'1'116· )4. 7 ... i ... 09 10 sac 
J15· 11·4 .. &IClrtlHI 1 ,000 Saa /10,000 
S0·07·7 • C t Cllll"C I fl C d , soo 110,000 

6'U·U·4 ... l"O, __ • 1 10 /10,000 
Z76J·9'·4 -.Cl•I '·" 1 ,000 10,000 
Sot·60·1 -..,.,,,'" '·" 1 soo 

1Wl·S9·J •iclll Cll"llllftYI Cl 1 , 
S4·11·S •fclfff'W c 1ac 100 
65·J0·5 •icotiN ~tfat• • 1 100 /10, DOO 

7697·J1·Z tltric AciCI 1,000 1 ,000 
10t0Z·4J·f 1tnic OlliCll c 10 100 

"'"" .;,,...,., .. l 1 ,000 10,000 
11ZZ·60· 7 •itr~tlflea ... • , soo 

10102· ... ·0 •tt,....,. DINiCll 10 100 
'2·7'·• •ltroa.-t .. tllyl191iN d,l'I 1 ,,000 

991 ·41·4 .. ,.,. ... i. • 1 100 110,aoo 
0 OrleNl"tlOdh• CcllS»l 11 ( ... • 12. 14 7) • 1 tO 110,000 

6l0·60·4 o..lllifl C,I 1 100 /10,000 
ll1JS·U·O 0. .... 1 • 1 100 /10,000 

". 7, • ., Oa•~--. J,J·ll•<Ctllor ... tPlyl>· • , 100 
'7·07·• 01ya11Wlfetm'I '·"' 1 soo 

1llOZI· 1S ·6 OI- • , 100 
1f10·4'·1 ,,,. ... , • , 10 /10,000 
Z074·SO·I ,,,...,., .. tlloeuLt1t1 • , 10 /10,000 

M·Jl·I ''"''"!"' c,d 1 100 
2'1·00·0 •al'Hlltlfl• .. tt'lyl c 100 100 /10,000 

1200Z·DS·I ,,,.,, lreefl d 100 soo 110,000 
1"24·U· 7 '-''_.. .. • , too 
2'70·2'·5 ,...,_.,, .. ,. • 1 .. 100 /10,000 

1'·11·0 111Wec1tlc Acid • , SCIO 
'"·•l·J lllWCfll ..... tllyl .. ~lfl 100 SCIO 
1•·fS·I ,...., ,,. '°° 110,000 
,.,. 11·., ""-'· l,l'·flllael1C,,6•Dlct1loro>· • , t00.1'0,000 

44•1·M·O ,....,..,, l.l 1 ·T~t.-11C4•Clll9f'O•t• .. fltyl)• •• 1 100 /10,000 
... oo·• ...._l, J•(1•11tttt'fletflyl)•, .. lllYLU,.._tt .• • , HO /,0,000 
11·16·• ............... 10, 10• ·~·. • 1 SCIO 1'0,000 ....... .._,,l Ot•l....,..tN ~ ... , taO ,. ... , .....,,...,.... ... ..,....., ... ,. • ' 1,000 110.• 
'2·Jl·4 ,._.,,,..,...,.., MeUH : 100 SCIO ,,0,000 

IOt7· 1'·0 ..._.,,.,, .... .. ~ 1 100 /10,000 
tDJ•l5•t "*'rt••--. 100 100 /10,000 
ltl·OZ·I ........ '° '° 4104· ,. • ., ..... ... • , 100 /10,000 

""·la·• ,.., .. • 1 too 110,000 
7'·'6·1 ........ l '° 10 

nz·n·• "'-' • , 10 110,000 
1JtTI ·11 •6 .......... • , .100 
71GJ·l1·1 ,......,,. tao too 
zm.1,., "'•--tllletc Act~ ... tllYl • ,O•ltflyl O·<•· , .. ""'' tftfo>"*"'Ul1t1r • 

, too 
10712·6f·f '9l• ..... t11 ltf c Acfd, .. fflyl •, I• Cl-Clfl( 1 ... tt'lylotflyUMiN>ltflyl)o 

, 100 
2Mt·S0·1 ,.....,..,..,111otc Acid, .. tflyl·,0·(4•11tr--"'l> O•""-l Iller · • , SCIO 
SIS4·6J·I 'tl•"'°"lc Acid, Dl .. tflyl 4•C .. tllyltlllo) "*"' Iller • 1 HO 
ZSl7·to·I 'tl11 ....... tlllotc. Acid, O,O·Dl .. UIJl•l•Cl• .. tflyltlllo) itflYl llttr c •••• 

, taO 
7'7D· 1'•0 "'·~ '·" ' 100 

100ZS·l7·J ~ OlryetllOl'f .. d ,,. -100Z6·1J·I '91...-01'\a '"'teclllert• '·' 
, SCIO 

tJ1'·M·J "'~ ,.., .. 1. ••• 1 '0 n,•· 11·1 ~·!'\a Tl'ICllloriOI . 1,000 1,000 ,.,.,., .. '91YS•tfllliM • , 100 ,,c.ooo ,., .... ., 
"'"•" i .. i ... Sellcylltl (1:1) • 1 100 /10.000 

114·17·1 •tcrotoair1 • , 100 , ,C. ~QC \ 



, ... .. : 
(Alpfl ... tic1l OP'Olr) 

...... ,.1. ni....,..td 
lwlrltity • 'l""l"I ..._.,tlty 

us. •ot" <...,,.. > (..,.. > .................................................................................................................... 
lZZZ4·tZ·6 ,zz.,..., 

1U·tO·Z 
4101·SO·Z 
1'712·41 ., "°., •. , 

, ....... 0 
H9·06·1 ,,.z,·• 
M·D·t 

SO·OO·O 
101·,··· 

U4ZZ·SJ·t 
ZS40·12·, 

11102·!7·., 
Z,S41·JZ·J Jl'l'I·,,., 

,,0·00·9 
1J4S0·90·J .,.,.,.,., 
4115· ,, ., 
JOZ·01·Z 

'14·t0·1 
'1'4'7·01 ·0 
'7"6·Jf·J 
mz·I'·, 
"IJ·07·S 
771J·Cl6·4 
1D·J, ·t 

1J661·60·6 
191·71·• 
71·11·0 

,oz·M·J 
665·7'·• 
H·t1•6 

40ll·71·t . 
10l·D·6 
6ZS·H·I 
11t·Jl·O 
Pl·f1·7 

ZHOt·tlM 
~1·15·J 
M·lf·t 

7'I0•67·1 
10lt·1'·J 

'l10l•1J•J 
'1·7'·1 

tM·t1·7 
16GO·f7·7 

"""""' 11•·H·I 
1°'76·fl·• 

760·ft·O 
116·•·7 
ft0•6'·7 

J067•·I0·1 ,Olil·fl·• 
SM·B·I 
flO·IP·I 

IOJ2·6'·7 
167'1·1'·5 

151·Jl·I 
I0·6J·7 
14·U·t ,...zz. 1 

614·91·0 
60·M·4 

'24·U·t 
556·6,·6 

, ... i ..... 
'•ltl'OtllilWI 
•..-wlfOtllllW\ 
't .... tll 

'''*'' .. •tworeecet•t• 
•IW0"9eeltlc Acid 
'tWDl'-.CHYI OllOl'i. 
•IWD~ecll ·-·· ..... ,Cllft ..... ,.,..1ew•,,.. ~,.,,.;"' 
•ol'lllt"'8tl •y'91'0ClllOl'iOI 
•Of'9tlliorl 
........ "'9tl 

, °' '" i ltefl 
''°*"idl&Oll 

'""111'1 
'-Ill~ Tl'iClllOl'iOI 
•ea9Cfll0f'ec~l_..t .. 1.,. 
•ea ... tllYler'ldi .. i,., •,••·Dl .... tyl• 
.,.,.111 .. 
.,..,.IC'Y9"1c ac1a 
.,.. ..... ClllOl'iOI (~ Qrlly) 

"""'°"" ""°"IOI •"l'Orot9fl '•1'9&iOI <CCll'IC • HI> ..... °""' lel9'110I 
.,. .... , lwlflOI· 
..,.,. .. i ... 
I Nft, '-"l.U~I • 
IMlll9ftl .. 
,.....,,..,,....1, .. 110 
18eCYll"IC Acta, J,4·Dlctilorasfl~l lltll' 
llllllrlft 
INfl.,.lto 
• .....,. .. 011..,._,. 
,...,..,, Cllleref ... t• 
.... ..,, .... te 
l.......,l•ttlYl"9' ... lYl Ol•tflylca,.._te 
L•Uftltf'tle 
"-' ..... 
1.wt1tte 
u ..... 
Lltllha .,.. •• .. , .... ,"'''• ....... Tf'tw llmq\ .. tllylCY.Cl"""'•U...,1 .... ,... ... . 
... '*' ............... ......... , .... ............ 
.......... lt.etlt• 
..-.,t ,, ....,..,. 
•tMsry&•ttrt ,. 
___ ,.,,.,, 01 .... 
"9tNCry1.,1..,.111y1 • ....,..,. ........... 
.. ttwcwlf .... I •h•t• 
.. t11t•t9lt9ft .. 111,...,. .. ,....,, 
.. tflUY9ttlyl•l'CUf'ic AceUtt 
.. tftyl l·CtllOf'MC,..,lett 
.. tltyl l.._I. 
.. t11y1 Ollwof.,..te 
.. ,lty, 01 .. u 1• 
.. tflyl .,_111,. 
.. tflyl •~t• 
.. tftyl 1 .. tfli11CY9'Wtl 

• • ··" • l 
j 

• c,• 
• • d, \ 

··" ··" • • • • 
• .... 
• • 
I, I 

•,I 
• I 

• • • ··" • 
c 

'·· • • • • • ...... 
·• ,,. 
.... 
••• • • • • • • 
" • .... 
• • • 
" • • I .... 
• 
f 

••• 

1 
1 
1 , 

,0 
100 

1 
1 
1 , 

1,000 
1 
1 
1 , , 
1 

,00 
1 
1 , , 

,0 , 
100 

1 , 
111D 

1 
1 
1 
1 
1 
1 

100 
1 
1 
1 
1 , , 
1 
1. 
1 

1,• 
1 
1 
1 
1 
1 
1 
1 
1 
1 

' ' ,. 
' ., 

10 ,. 
1 , 

·1,• 1.• 
1 

10 
1 
1 

10 ,,0,000 
500 
500 
111D /10,000 
500 
100 /10,000 

10 /10,000 
10 

500 /10,000 
500 
too 

1,000 
500 /10,000 
100 
,00 ,,0,000 
500 
,00 ,,0,000 
500 
soo ,,0,000 
100 
500 

1,000 
,CID. 
500 
100 

, ,DllD 
,0 

SOD. 
500 110. DllD 
10D 
100 /10,DllD 

1,DllD . 
IOO /,0,000 
,OD 110,DllD 
10D 
10D 

1,000 
IOO 
IOO 

'·-MO /10,000 
.10 

1,000 110.• ,. 
MO /10,000 ,. 

10 .. 
,_ /tO,Olll 
MO /10,0lll 
.. /10,DllD 

1,• .. -.. 1llD 
tllD /tO,Olll 

'·-.. ,,o,• 
,_ ,,O,DllD 
.. /10,DllD 
,. /10,000 ,. 

1,llDO ,. 
1llD 
IOO 
IOO 
SOD 



(Alpfl ... tical OrO.r> 

CAI f 

... ,tallll 
Owetltity • 

•otH (....,....) 

.... &·Z 

'"'""OlCI 
119'\'lifll Qwl~tity 

( ...... ) 
.................................................................. 0 ••••••••••••••••••••••••••••••••••••••••••••••••• 

z,tZJ·ZJ·t C"1ortfllCllflOI 1,l'I SOO 
,OOU·7J·7 Olr•ic Ollorlelll I I /10,000 
.zzo7·7•·S c00e1t, ccz.z· ·<1.Z·1t"l"9Cliy11:1;, <•itrll_t,.y1t~» · • 100 110,000 

1oz,o .... 1 ....... 
W·72·4 

5U6·2'·J 
95·41·7 

'15·19·1 
411D·JO·J 

IZJ·11·9 
506·61·J 
506· .,.. ' 

Z6l6·Zt· Z . .,,.,,., .... ,., 
,Oll·fl·I 

11102·41 ·9 
I065·41.J ,,, ..... 

10Jlt·l4·9 ,,za,.45.1 ,,, ..... ,.,.,., .. 
61·7'·1 

141 ·M·Z 
... ss.s 
14·4'·1 

, .. z.14.z ,,·t.J·• 
ZZJl·07•S 

ZOIJ0·1'5·5 
115·16·• 
6CM1·5 

ZH•·OJ·O ,,. . .,.. , . 
,,. ll·J .,,.,.., ,,..,..7 ....... ........ , 

tM·U·I 
11•15·7 

1420·01·1 
71·16·1 
IZ·M·6 

IH·1•·• 
191·06·4 

'"'"'' ~l·SS·7 
S'6·42· 1 
llS·lt·7 

1171·06·S 
72·20·1 

IC»·lf•I 
1106·6'·5 

50·14·6 
J7'· 1't·J 

16ZZ·U·I 
10140·17·1 

W·ll·Z 
131'6·61·' 

5Jl·07·1 
171·61·0 
1'5·21 ·• 

107·15·3 
151·'6·4 
542·90·5 

Ii 1<6· '1woroal'llft011to»<Z · > • •.•' .o.o• > • 
Collelt C1r11D"YI 
Coic,.ici,. 
c ...... 
C..tttr1\y\ 
Cl'nol, o· 
Crl•ieli,. 
Cl'OtaNlelllfl,,_ 
Cr1t1Nlellfl,,_, <ll • 
C'r•Wfl"I ll'•iell 
C-,a Wfl"I I od i OI 

~" Cy...,, i c JI wor i 01 
C~\Ofl11iei01 
Cyc I OflllYI .. , IW 

Oec100r1N(14 l 
O..t~ 
o ... t~·•· .. t"y1 
Oial lfor 
OtllOr.,. 
Olc,.10,.oetl'ly\ It"•' 
Olc,.1or ... t"Ylllfl~l1tlll'll 
Olclllo"'-
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APPENDIX A. Swmaary of Requirements and Enforcement Authoriti•• 

A. s1ctign1 302 and 303. Section 302(c) require• the owner or 
operator ot a facility at which an extremely hazardous subatance 
(EHS) i• preaent in an amount •~ceedinq it• threahold planninq 
quantity (TPQ) to notify the State Emerqency Response Commisaion 
(SERC) by May 17, 1987, that th• facility i• aubject to Title 
III. Section 303(d) require• owner/operator• of faciliti•• 
requlated under 1302 to notify th• Local Emergency Planninq 
Committee (LEPC) of a facility repreaentative to participate in 
the planninq proce••· Thi• notification ahould have occurred no 
more than 30 day• after th• t.EPc: waa ••tabli•h•d (or no later 
than September 17, 1987). Section 303(d)(3) require• the· 
facility to •upply promptly information upon request by the LEPC. 

Section 325(a) authorizes the Administrator to order owners 
or operators of facilities to comply ~ith 11302 and 303. Th• 
local o.s. district court ha• juri•diction to enforce the order 
and impo•• a penalty. Onder 1326, State and local 9overnmenta 
can brinq civil action aqain•t an owner or operator for · 
violations of 1302(c): SERC• and LEPC• can brin9 a civil action 
tor violation• of 1303(d). For Stat• and local •uit• under 1326, 
th• U.S. diatrict court for the juriadiction in which the allaqed 
violation occurred ha• authority to impo•e civil penaltiea 
provided by th• atatuta. 

Penalty: Violation• of 11302 and 303 •ubjact the violator 
to civil penalti•• of not more than $25,000 for each day th• 
violation or failure to comply with the order continue•. 

B. Section 304. Section J.04 require• owner• or operator• of a 
facility at which there baa been a releaae of an EHS or CERCLA 
hazardou• •ub•tance in an amount qreater than or equal to it• 
reportable quantity (RQ), to i.Jlaediately notify th~ SERC• and 
LEPC• of all Stat•• and di•trict• likely to be affected. -For 
relea•e• of EHS• or CERCLA hazardoua •ub•tanc•• without a 
deaiqnated reportal>le quantity, a releaaa of one pound or more 
tri99er• tb• notification requirement. ror ralea••• of CERCLA 
hazardoua •ub•tance•, notification au•t alao be 9ivan to th• 
National ... pon•• center (NRC). · 

met.A 1103. Th• Act require• th• peraon in charq• of a 
v•••el or facility to notify th• NRC immediately when there i• a 
rel•••• of a CERCIA hazardou• •ubatanc• in an ·amount 9raater than 
or equal to it• RQ. ror hazardou• •ub•tancea without a 
daaiqnated RQ, a releaae of one pound or ~ore tri991ra th• notice 
requirement. 

1 . 
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Th• CZRCI.A 1109 and Title III 1325 enforcement proviaiona 
tor em•rtJ•ncy notification are very •i•ilar. Both ••tabli•h 
adminiatrative panalti•s and th• authority to brinq action• 
judicially to a••••• penalties tor non-notification. Both CERCLA 
and Title III alao provide criminal tin•• tor Jcnowinqly failinq 
to provide.notice or providinq fal•• or mi•l•adin9 information. 
Section 326(a) of Title III authorizea·any citizen to file a 
civil action in th• U.S. diatrict court tor failure to aubmit a 
follow up report on a r•l•a•• required to be reported to State 
and local official• under 1304{c). State and local governments 
may brinq civil action under th• citizen auit proviaion• tor 1304 
violationa.1 

Penalties; Under Title III 1325 and CERCI.A 1109, Claaa I 
adminiatrative penalty of not more than $25,000 per violation and 
Cla•• II adminiatrative penalty of not more-than $25,000 per 
violation per day may be asaeased. Penalties alao may be 
assessed judicially. In th• ca•• of •uD•equent violations, 
penalties of up to $75,000 tor each day a violation continue• may 
be asseased. Any person who knowingly tail• to provide notice in 
accordance with C!RCI.A 1103 or Title III 1304 •hall, upon 
conviction, be tined not more than $25,000 or imprisoned tor not 
more than two years, or both. For aecond or •ub•equent 
conviction•, th• violator •hall be aubject to a fine of not more 
than $50,000 or imprisoned tor not more than five year•, or both. 

c. Sections ·:ni. . 312 and 313. Section 311 require• the owner 
or operator of any facility that ia·rec;uirad to prepare or have 
available a Material Safety Data Sheet (MSDS) for a hazardous 
chemical under th• occupational Safety and Health Administration 
(OSHA) Hazard Communication Standard and ha• a certain amount of 
th• chemical• onsite, to •ubmit th• MSDS (or a liat of the MSDSa) 
to th• SERC, I.EPC, and local fir• dep~rtment before th• later of. 
October 17, 1987, or three month• attar th• ovnar or operator i• 
required to prepare or have avaj.lable a MSDS under·OSHA. As a 
raault of the OSHA expansion, taciliti•• in th• normanutacturinq 
aactor ara required to •ubmit llSDS• or a list by Sap~ember 24, 
1988. . 

1 Title III 1329 defin•• par•on aa •any individual, 
truat, fira, joint •tock company, corporation, (includinv a 
9ovarnaant corporation·), partnerahip, araociation, State, . 
municipality, commi••ion, political aubdiviaion of a state, or 
interstate body.• Section 326 •uthoriz•• any ptraon to brinq a 
civil action against owners and operator• tor their failure to 
submit reports apaciti•d under 1326(a)(1). 

2 
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Under 1312(a), the owner or operator ot any facility that i• 
required to prepare or have available a MSDS tor hazardou• 
chemical• above a certain thre•hold level mu•t alao au.bmit an 
emerqenc:y inventory form containinq "Tier I" information 
(aqqreqat• information on the a.mount• and location ot hazardous 
chemical• at the facility). Th• form• are due by March l, 1988 
and mu•t be au.bmitted annually thereafter. Section 312(•)(1) 
require• the owner or operator to provide "Tier II" information 
(chemical apecific) to th• SERC, LEPC, and/or the tire department 
with juri•diction over the facility upon request. 

Under 1313, owner• or operator• of certain faciliti•• that 
manufactured, proce•••d, or othervi•• uaed a atatutorily defined 
toxic chemical in certain amount• in the previoua year muat 
aubmit a toxic chemical rel•••• form to EPA and the State tor 
each auch chemical beqinninq July l, 1988 and then annually 
thereafter. 

For each of th••• three ••ctions, the Adminiatrator can 
aaaesa civil penalti•• through iaauance of adminiatrative orders 
or brinq action• to enforce compliance and •••••• penaltiea in . 
the o.s. diatrict court. State and local qovernaenta can bring 
civil action• for violation• of 11311 and 312 and they can bring 
an action aqainat violator• of 1313 through th• citizen auit 
proviaiona. Citizen• have th• authority to brin9 action aqainst 
an owner or operator tor violation• ot all three aectiona. · In 
civil auita, the diatrict court ha• the authority to enforce th• 
requirement and to impoae any civil penalty provided for 
violation ot the particular.requirem~nt. 

Penaltiea; Violation of 1311 aubjecta the violator to a 
.. c1vil penalty of not aora·than $10,000 tor each auch violation.· 

Section 312 and 313 violation• aubject the violator to civil· 
penalties of.not more than $25,000 for each such violation. Each 
day a violation continue• conatitut•• a ••parat• violation. 

D. Section 322 and 323. Section 322 cover• the aubmittaI and · 
veritication of trade aecret information. ror violation• of thi• 
aection, tbe Adaini~trator may a••••• a civil penalty by 
adminiat.rativ• order or brin9 action to a••••• and collect 
penalti .. in th• o.s. diatrict court. Criminal penalti•• can be 
levied tor pereona Vho knovin9ly and villtully di•clo•• trade 
aecret information. 

Section 323 require• owners or operator• of facilitie• 
aubject to 11311, 312, and 313 to provide information to health 
proteaaionala vhen requeeted, •ul:>ject to certain re•trictiona. 
Th• Admini•trator can •••••• an adminiatrativ• penalty or file . 
an action to •••••• and collect a penalty in o.s. diatrict court. 

3 
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Health prof•••ional• may also brinq an action aqainat a facility 
owner or operator in th• o.s. diatrict court. 

Penalties; Any person vho tail• to furnish information 
required under 1322(&)(2) or reque•t•d by the Administrator under 
t322(d) •hall be liable for a penalty of not more than $10,000 
per violation per day. For frivoloua claims, the trade •ecret 
claimant i• liable tor a civil penalty of $25,000 per claim. Any 
per•on who knowingly and willfully di•clo•es trade •ecret 
information shall, upon conviction, be aul)ject to a fine of not 
more than $20,000 or to impriaonment not to exceed one year, or 
both. Any peraon who violate• ll23(b) •hall be aubject to a 
civil penalty not to exceed $10,000 per violation per day. 
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A~~:-essees 

This me~oran~u~ re-emphasizes the importance of early 
identification of pote~tially responsible parties (PRPsl and 
timely issuance of notice letters for the RI/FS. These actions 
support the Agency's policy to secure cleanup by responsi~le 
parties in lieu of Superfund use, where a·uch cleanup can be 
accomplished in a timely. and effective manner. The aooner 
PRPs are identified and notified about their potential responsi
bility, the more time they have. to organize themselves to 
assure responsibility for the RI/FS and cleanup (See •Partici
pation of Potentially Responsible Parties in Development of 
Remedial Investigations and Feasiblity Studies Under CERCL~,· 
Lee M. Thomas and Courtney M. Price, March 20, 1984) •. 

This memo also.clarifies Agency policy on release of 
site-speeif ic infol:'1'\ation to PRPa and others. It supplements 
th• infomation release aection of the Interim CERCLA Settle
ment Policy (December 5, 1984). The clarification ia designed 
to facilitate information exchange in order to encourage effec
tive negotiation and coalescing by PRPs among themselves. 
Effective PllP negotiation• and coalescing are likely to engender 
effective aettlement discussions vith the government. 

INITIATION OF PRP SEARCHES 

In an effort to expedite and streamline the RI/FS process, 
you should focus attention on early identification of PRPa and 
timely issuance of notice letters. As you are aware, in FY 86 
you will be required to conduct PRP searches for NPL Update• 
3, 4, S, and 6. This will b• reflected in your SCAP targets. 
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:n or:er tc accc~~l~l~ t~is, it wi!l ~e necess?ry t: start ~;? 
searches concurre~tly wi:~ develo?in; sites for listin;. A: 
the latest, PRP searc~es s~:uld ~e initia:e: when ca~didate 
sites are sent to H~ f:r ~:?;.. t;'.l~lity cor.trol ·revie•. Yo._. will 
need to plan accor~ir.~ly for this activity, particularly in 
your case oudgets. 

Technical assistance resources for PRP searches are avail· 
able through the Techncial Enforc~ment Support Contracts, TES I 
and TES II, and are coordi~ated through the case budgeting 
process. Each Re~ion will be given a line of credit to support 
the costs o! res~o~si~le party sear:hes, title searches, and 
financial assessments. This credit will be allocated by a 
strai~ht•forwarj calculation of averace past costs of such 
activities ~ultiplied oy the nu~oer to be done in each Re~ion. 

Because o! t~e heavy work undertaken by TechLaw in both 
t~e T~= I a~: T~S :: c:~:racts, ~he p:i~e contractors have oeen 
distri~uti~~ new wor~ assi~n~e~ts for PRP searches to other 
s~occntractcrs. :~~s shc .... ld result in more ti~ely reports. 

Timely issuance of notice letters for the RI/FS norl!lally 
means that notice letters are issued as soon as possible after 
completion of the PR? search and prior to any Federally•f inanced 
response action. Ti~ing of the notice letter should take into 
account the num~er of PRPs and the cOTT1plexity of the data 
associating PRPs with the site. In general,· nctice letters 
should be issued 60 days before obligation of RI/FS funds 
(See •Procedures for Issuing Notic~ Letters,• Gene A~ Lucero, 

.October 12, 1984). PRPs should therefore have sufficient time 
to organize the~selves and initiate preliminary contacts and 
discussions with Agency personnel. This will also avoid delay 
in beginninc a Fund financed RI/FS should it beco~e necessary. 

Notice letters are generally combined with inf'ortnation 
requests under RCRA 53007 and C£RCLA Sl04(e) (See •Policy on 
Enforcin9 Information Requests in Hazardous Waste Cases•, 
Courtney M. Price, September 10, 1984). Notice letters are an 
important atep in determining whether a PRP i• willinQ and 
financially cap~ble of undertakinQ a proper response. The 
NEIC Technical lnfor!!lation Center ia • useful aource for a1aes1-
in; the financial viability of PRPs that offer stock to the 
public. For privately held companie1, the TES contract can be 
used to estimate the financial ca~ability. 

Notice letters should be i1sued only to parties where 
sufficient evidence is available to make a pre~iminary detenni
nation of lia~ility under CE~CLA Sl07. Hhere douot exists as 
to whether available inforr.iation supports notice letter 
issuance, infor?:\ation ~ecuests should be sent prior to notice 
letters. 
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::i t~e pas:, ~':~:~ :e::!:s ~~:e se~: t: P~?s w~: ~!y :: 
~ay not have been lia::e ~~~e: :~R:~A. T~is ~ay oe avoic!e~ :y 
iss~in; notice letters to pa::ies where s~!!icient evi~en:e is 
availa::ile to make a pre::.~.i:ia:/ c!eter..i:iatio:i of liability 
under C!RC~A SlOi. F:: exaM~le, parties known to have arranged 
for disposal of material which is not ~nown to contain a hazard
ous s~:stan:e sr.o~lj not receive a notice letter. The ReQions 
should be particularly aware of the adequacy and completeness 
of the PRP senehes. '!his will - .,.a~ a~;:iendin; resources o:i 
the quality review of contractc · I'm sure this will 
save critical reso~r:es at a la~-· . ~n the enforcement 
process. 

In addition, it is im?erative that copies of notice letters 
be sent to Headquarters for pur~oses of trackin; and res~ondinQ 
to info~a:ion re~~es:s. Alon; with other re?orting require
ments, eac~ Re;io:i will be res~onsible for sending co~ies of 
notice le::ers ~~ar:e:ly. 

It is i~?ortant to conduct PRP searches, issue notice 
letters and collect infor~ation as soon as possible, not only 
to ex~e:ite t~e R:;rs process, b~t to ensure that certain 
site-s~ecif ic information is availa~le for use by PRPs. Avail
ability of this i~fo~~a:io~ to PRPs will he!, PR?s or;anize 
and negotiate amon; th_~mselves. 

As state~ in t~~ lnterim'CtRCLA Settle~ent ?olicy, EPA 
will release ce~tai~ site-s~ecif i: i:iforrna:ion to PRPs in 
or=er to fa:ilitate settle~ent d1sc~ssions. This information 
includes: 

• Identity of notice letter recipients; 

0 Vol~~e and nature of wastes to the extent i~entif ie: 
as sent t~ the site (•waste-in" list); and 

• Ra~kin; ~y volume of ~aterial sent to the site, if 
availaole 

There are, however, c•rtain limitation• vith regard to the 
·infonnation outlined above. For example, aurrunary conclusions 
about the volume and natur9 of vast• aent to a aite, including 
a volumetric ranking sho~ld be provided to the extent ~hat 
such information exists. Volumetric ranking• 1hould be developed 
when the Region det·er:~ines that the rankings vill be of aignifi• 
cant benefit to th• A;ency and r~s~onaible parties in facili• 
tating settlement or cleanup. Mo~=over, due to their preliminary 
and summary nature, EPA will not expend resources to ex~lain 
or defend any list or ranking. Lista or rankings released to 
PRPs an~ others sho~ld always contain appropriate disclaimers. 
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7~e se::le~e~t ~olicy s:ates that re:ea~e of in!or~atio~ 
to PR?s s~=~:~ ;e~e:•:l1 ~e c=~~i:ione~ on a re:i~r=ca! release 
=! i~!=:~3:io~ ~y ?;?;. :~e re:i~ro:a: release p:licy ~oes ~== 
a~?lY to the release t~ ?~?s c! t~e ~a~es of other r:otice le::er 
reci~ie~ts on a site, or to waste-i~ lis:s an~ volW"letri: rank
ir:;s. R~lease of ar:y a~ditional infor.:\ati.on, however, shoul~ 
~e co~~itione~ on a recipr~cal release of in!orrnation oy PRPs. 
I~ ceter.t1inin; the ty~e o! adcitional information to be release~. 
ReQions should c~ns1der the ~ossible i~pact on any potential 
litigation. 

A;ain, -it is ir'l~or:ant to·conduct PRP searches, issue 
notice letters. a~: collect information as soon as possi~:e so 
that the in!or~ation discusse~ here is availa~le for use. 
~as:e-in lists a~~ vol~~etric rankings should be develope~ as 
soon as possi~le a!ter co~pletion of PRP searches. This infor
mation should be pr~vided with notice letters, if available. 
Sue~ i~f~r.'.'latio~ nay also be released in advance of notice 
lette~s upo~ re;uest whe~ the Region determines it will facili• 
t.ate se::le~e~:. 

!~e na~es c! ~o:ice letter recipie~ts are availa~le to the 
puoli: i~ res~~r.se t~ re;uests under the Freedo~ of lnfon:ia-
t io~ ;c: (f'O!Al {See "Releasi:ig Identities of Potentially 
~esponsi~le ?arties i:i Response to FOIA Requests,• January 26, 
1984J. r~e na~es ~•Y also be released at the Agency's initia
ti~e ~ithout a FO:A re~uest. Now, to the extent the infor~ation 
exists, was:e-i:i lists an~ volu~etrie rankings will also be 
availa~le to the p~~lic under FOIA and at the Agency's discre
tion. Thus, re~uests for in~ormation on notice letter 
recipie~:s and for waste-in lists or volu~etric rankinQs. shoul~ 
be ha~~led cor.sistently whether the re~uests are made by PR?s 
or the general pu~lic. 

· For fur:her info~ation on topics discussed in this me~o, 
please con:a:t ~inda so~the~land at FTS 382-2035. 

A~:ressees: 

Direct~r, Office of t~ergeney and Remedial Response 
Re;i~n !I 

Director, Air end Waste Mana;•~•nt Division 
Regions III, IV, Vl, VII, VIII 

Director,. Waste Management Division 
Regions I, V 

Director, Toxics and Waste Division 
Region IX 
• 

Director, Air and waste Division 
Region x 

Re;io~al C~~nsels, ~ecio~s l•X· .~· 

..... 



ATTACHMENT 

Documents for Removal Actions• 

~IQC'"·a=raw data•• 
- Removal· preliminary assessment 
- Sit• inveati;ation report 
- Any otlf9r factual data relating to reasons why we selected a 

particular removal action at th• site 
- Chain of custody forms•• . 
- En9ineerin9 evaluations 

Cost analysi• documents 
- Final data summary •h••ts of technical models used to evaluate 

th• •it• 
- Action Memorandum 
- ATSDR health a•••••ment (draft versions not included) 
- Memoranda on major sit• apecific policy and le;al interpretation• 

(e.;., off-aite disposal availability, compliance with other 
environmental statutes, apecial coordination needa, ~· dioxin, 
proviaiona for State aasumption of poat-removal ait• control> 

- Information from telephone lo;a relied on in aelectin; reaponae 
- New technical inf ormAtion preaented by PRPa durin; ne9otlationa 

Guidance documents and technical aourcea ••• 
- Community Relation• Plan 

Public comnaenta, if any · J. ··· 
- Reaponaes to ai;nif icant comment• 
- Copies of any notices, including notice• to PRPa, Statea, R aral 

Resources Truatees, notices of availability of inforaatlon 
- Documentation of meetin;a durinq which th• public and ,.,. preaent 

information upon.which the agency ba••• it• deciaion on ••l•ction 
of a removal action (may b• after-the-fact reatatement of i••u•• rai 

- Administrative Orders 
- Consent decree ( •), ·comments and reapon••• to comenta on the 

consent d•cree · 
- ~ff idavits or other sworn statements of expert witn••••• 
~-Amendments to Action Memorandum, includin; ceilin; increa•• Action 

Memoranda, and Action Memoranda on technical chan;eas inforaatidn 
which cauaed the a;ency to change th• deciaion, co ... nta, and 
reaponaes to comment• 

• Draf ta and internal .. aoranda are not included in th• record 
unl••• they contain information uaed to ba•• th• deciaion 
which ~· !inal docU11ent doe• not contain, or the decision
.maker choo••• to base th• decision on • draft document. 

•• OA/OC'd raw.data <!..:.R:!.• reaulta of OC rune, chroaatoc;raaa, 
maaa apectra> and chaiftC»f custody fonu are part of the record and 
available to the public, but need not be in th• •a• phyalcal 
location aa the record in th• .Regional off ice or in th• information 
re po a i tory at or ·near th• a 1 ~·. · 

••• Guidance documents and technical aourcea may b• keQt in a 
central compendium by th• docket clerk. They need not be in 
each site-specific record. Th• index to th• record ahould 
reference title• of relevant ;uidance document• and technical 
sources. 
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-:_Doc11u0t•tiGA ef ep15e~tuuity -rot c:on•ulEatTon wi~he State 

on th• •cope of the removal action: comments from State, if any, 
and reaponaes to substantive comments 

- Index of documents in the record 

(Expedited Response Actions should be treated like removals for 
purposes of co~pilino an administrative record: for purpoees of 
the administrative record, RI/FSs should be treated as a phase 
of a remedial action, and not a removal) 

• 



Deeumem:r terr· RTrftidl a 1 Actions • 

- Prelimlft9ry assessment reoort 
- Site i.,..1ti9ation report 
- Any rele.ant removal documents (if removal action completed or 

ongoing at site} 
- OA/OC'd raw data•• 
- Data summary sheets (usually part of the FS) 
- Chain of c:ustody forms•• 
- OAPP 
- Initial wor~ plan and any amendments thereto 
- RI/FS (final deliverable released for public comment) 
- Any other factual data relatin9 to reaaona for aelectinQ the remedia 

action at the site · 
- Memoranda on site-specific major ooliey and le9al interpretations 

!..:.2.!...• off-site disposal availability 
- Tn!Ormation from telephone logs relied on in selecting respon•e 
- Guidance documents and technical sources ••• 
- Community Relations Plan 
- Proposed plan and brief analysis of Dlan 
- Feasibility Study (final deliverable released for public co111111nt) 

Endanoerment Assessment or other public health aaaesament 
- ATSDR Health ~asessment (draft ver1ions not included} . 
- Copies of any notices, includin9 notices to PRP1, States, Natural 

Resources Trustees, notices of availability of information· 
- Public comments (including a late colllftlents section) 
- Documentation of meetings during which the public and PRPs present 

information upon which the a9ency baaes its decision on selection 
of a remedial 4ction (may be after-the-fact restatement of issues 
raised) 

- New technical information presented by PRPa durfna neqotiations 
-· Documents relatino to State involvement C!.:.i,:., ARAR determinations, 

opportunity to comment on ecreenino of alternativea, FS, propoae~ 
plan, selected remedy) 

- Responses to subatantive coraaenta 
- Transcript of reouired public meetino<•> on the proposed plan 

• Drafts and internal memoranda are not included in the 
record uel••• they contain information uaed to baae the decision 
which the final document does not contain, or the deci1ion
maker chooa•• tb base th• decfaion on a draft docul'ftent. 

•• OA/OC'd raw data (~, result• of OC rune, chromat09rams, 
mass spectra) and chain-of custody form• are part of the record 
and available to the public, but need not be in the same 
physical location aa the record in the Regional off ice or in the 
information repoaitory at or near the aite. 

••• Guidanc• documents and technical 1ourcea may be kept in a 
central compendium by the docket clerk. They ne•d not be in each 
site-specific record.· The index to the record should reference 
titles of relevant guidance document• and technical sources • 

• 



~-lt_OO. jnclndiR9 &t•t~t-- of basis amf"DUfpose of Sttlected 
action: 1ummary of alternatives considered: an explanation of 
why th• Ao•ncy chose t~e preferred alternative: explanation 
of any ~atutory preferences under Sl2l(b) not met·: Explanation 
of sionllicant differences between the Proposed Plan and ROD 

- Amendments to the ROD, information which caused the Agency to 
change its decision, comments and respon•es to those comments 

- Relevant documents qenerated during a RCRA corrective action 
proceeding-at the site, if applicable 

- Administrative Orders 
- Consent decree(s), comments and responses to comments 
- Affidavits or other sworn statements of expert witnesses 
- Interagency agreement (for federal facilities) 
- Index to documents in record 

-· 
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SUBJECT: Procedural Guidance on Treatment of Insurers Under 

FROM: 

CERCLA (\ - /) 

Courtney H. Price~~.~ 
A11i1tant Administrator for Enforcement 

and Compliance Monitoring 

TO: Regional Administrators. 1-X 
Regional Counsels, 1-X 

INTRODUCTION 

Defe~dants in EPA's CERCLA enforcement cases have begun 
to look to their insurance carriers for both legal repyesentation 
and indemnification. It is expected that the n'l.llllber of 
collateral action• involving the insurance carriers of CERCLA 
defendant• will contimae to grow, ·particularly in CERCLA cases 
involving multiple partiea. T/ -

The purpose of this guidance i1 to provide EPA Regional 
offices with the appropriate procedure• to follow in ias~ing 

·notice lettera, developing referrala, and tracking CERCLA 
enforcement ca1ea that may include inaurera a1 th1rd party 
defendants. A aeparate reference notebook and •emorand'l.llll 
of law are being prepared by OECM and tbe Department of Justice 
~o aupplnent thia guidance·. The •morandm of law will 1\lllmarize 
the recent judicial deciaions which have interpreted the 
applicability and coverage of in1urance policies in hazardous 
waate ca1e1. 

ll Moat insurance policie1 are effective on an annual ba1i1 
and partie1 commonly changed carrier• during the diaposal 

period, or had 1everal policie1 in effect at the 1ame time. . 
Therefore, large CERCLA law1uit1 could involve multiple insurance 
carriers and multiple policy periods. 
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INSURANCE INFORMATION REQUESTS - IDENTIFICATION OF POTENTIAL 
DEFENDA?\!S 

EPA Regio:'lal offices are responsible for prepari:ig and 
issuing CERCLA notice letters. to pote~tially responsible 
parties. These :'lotice letters ge~erally include requests for 
informatio~ u~der RCRA S3007(a)(3) &:'ld CERCl.A S104(e)(4). All 
information requests should include a request for copies of 
insurance policies in force during the PRP'• associatio:'l with 
the site. The requests should 1olicit information regarding 
insurance policies that are currently in effect a1 well a1 
tho1e effective duri~g the period of activity in question. !' 

lbe information request responses from potentially 
responsible parties should be reviewed by the Regional Counsel's 
Office to determine the types of policies carried by the party 
and the extent of coverage under each policy. · Insurance carriers 
determined to have exposure should be notified at the same time 
we notify the insured PRP. 

REFERRALS TO THE DEPARTMENT OF JUSTICE 

The Department of Justice attempts to aa~ertain the 
existence of insurance coverage and, where a~propriate, 'i:o 
aasert litigation theories which would •~ble the U~1ced States 
to proceed against insurance carriers in hazardous waste cases, 
or to i:'lvolve them in settlement negotia.tiona. The Department 
of Justice has requested that EPA provide insurance informatfon 
as a routine portion of our case development report and reterral 
package. 

All referrals of hazardous waate cases to the Department of 
Justice •hould include a brief •wnmary of the in•ura~ce coverage 
of potential defendants. Thia i:iformation ia particularly 
important for actiona involvi~g ba~krupt or potentially i~solvent 
parties. 

£1 See Memora~dum "Procedure• for la1ui:1g Notice Let~•r•" 
Jr'Om Ce~e A. Lucero,· DiTector EPA Office of Waate Programs 

E~forceme~t. to Directors. Waste Kanageme~t Divi1io~1 Regions I
X; Directors, E~viro:mie~tal Services Divi1io~1 Region• I-X; 
Regio~al Cou:'lsels, Regio~• 1-X. (October 12, 19ti4). Pages 4-5, 
a~d 24-25 discuss i~formatio~ requests regardi~g the i~sura~ce 
policies of potentially respo:'lsible parti•s. 
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THE INSURANCE POLICY - DETERMINING THE SCOPE OF THE COVERAGE 

The sta~dard liability insurance policy is broke~ doW":t 
into three sections: 1) declarations; 2) 1tatement of general 
liability; and 3) the standard coverage aection. The declara
tions sectio~ contains ge~eral stat~ents of the intent of 
the parties and the name of the insurer and the insured. The 
statement of general liability contains the definitions 
applicable to the policy and the provi1ions co1111on to the 
vartous 1tandard coverage sections. lhe 1tandard coverage 
1ection1 constitute the bulk of the policy and contain the 
insuring ~greement and exclu1ion1, including any pollution 
exclusion provisions. The standard coverage section u1ually 
i~clude1 the in1urer'1 promi1e to pay on behalf of the insured. 
and the in1urer'a duty to settle or defend claim• against the 
insured alleging bodily injury or property damage covered 
under the policy. ~/ 

The interpretation of the insurance policy 1hould begin 
with a review of the 1tandard coverage 1ection to determine the 
theories upon which EPA can proceed. Moat insurance policies 
only obligate the insuranc~ carrier to defend against any 1uit 
seeking damage.a or to pay on behalf of the insured 1uch damages 
which are covered· under the terms of the policy. 

Thu•, it ia impo_rtant to examine the 1cope of cove.rage of 
the insurance policy before feferring an action to the Department 
of Ju1ttce which may have insurance a1pecta. Claim• for injunctive 
or equitable relief are usually not-included within the coverage 
of_. the i naurance policy, and the referral for such ~elief need 
not include the.insurer as a potential defendant.· It may 
nevertheless be prudent to notify i~volved carriers of auch 
a claim.· 

Where any CERCLA 1107 damage claia 1• included as a basis 
for relief, the ia•urer may be identified a• a potential 
defendant·. Claim• for punitiv• dama1e• 11ay alao be covered 
under the policy •~d the Regio:ia ahould 1?M:lude inaurera •• 

1.1 'ftle i:isutance carrier has a duty to defend the i~aured 
eve~. if the claim• are grou~le11, fal1e or fraudulent. 
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defe~da~ts where pu~itive damages are sought. 4/ ?'le referral 
package prepared by the Regio~ should also i~c!ude a discussio~ 
of the types ~f policies which were iss~ed to the respo~sible 
party. 

TYPES OF INSURANCE POLICIES 

There are two types of i~~urance policies. The first is 
the traditro~l casualty insura~ce contract know:i a1 the 
Commercial General Liability Policy (CGL). nie 1ta~dard CGL 
policy covers accidental or 1udden bodily injury and property 
damage. The 1econd type of policy 11 the "claims-made" pollutio:i 
liability policy or E.~vironmental Impairment Liability (EIL) 
policy. The EIL policy covers the inaured for liability for 
bodily injury and property damage re1ulting from gradual pollu
tion, or clea~ up costs i~curred by the in1ured. EIL pollutio~ 
liability policies enable ow:iera and operators of hazardous 
waste treatment, storage, and disposal facilities to comply 
with RCR.A's fi:w~cial respo~sibility requirement1 • 

• 
CGL Po lie ies 

There are four separate areas of coverage available under 
che· cci policies which may be applicable to CERCLA action1. 
The first ii the premises and operations hazard polic;,y. This 
policy provides coverage for liabilitie1 re1ulti:ig from a 
conditio~ on the i:iaured'a premi1ea or from the insured'• 
operation• in progress whether on or away from the insured'& 
premises. This type of policy would cover the owner or operator 
of a facility, ·whether the ~azardous waste facility wa1 active 

. or i~acti ve, as lo:1g &I the covered liability resulted ·1 :i . 
a co:1dition which originated during coverage. 

The second area of coverage under the CGL policy is the 
products and completed operation• policy. Thia poli~y provides 
coverage for liabilitiea ariai=w after product• have left .the· 
physical poaaeaaion ~f the inaured and after the work p~rformed 
haa bee~ completed or abandoned. '!hi• type of policy aay 
cover the generator of ha1ardou1 aubatancea if the waste ca:1 
be characterized aa a fi:'l&l product. 

!I Moat policie1 are 1ile~t regarding coverage for punitive 
damage1. Some atatea have allowed claim• by the i:iaured 

f~r pu~itive damages paid to the federal gover:we~c. 



tNnOOUCT10N 

OtJTtI:·:t OF U!5UW'CE ISS~"i:S 
TA!t.E OF CONTENTS 

I. Types of Policies Issued 

General Introduction 

3 

3 

A: Th• Comprehen1ive General Liability {CCL) 5 
Policy 

B. Development of the Pollution Ezclu1ion 7 

C. The Environmental Impairment Liability 9 
CEtL) Policy (appearing in che late 
1970' •) 

o. The In•urance Services Office 9 
(ISO) Policy 

II. Judicial Construction of CGL and 
CGL/Poiiution Eiciusion Policies 

A. Con1truction of CGL Poltci•• Generally 10 

1. ~Accident•" under pr••1966 policie1. 11 

2. Definition of the "occurrence". under 12 
po1t•1966 policies. (Di1cua1ion of 
th• "ezpo1ure," "manife1tation," and 
"triple·triager" theori•• for deter-
mining when an occu~rence has taken 
place. 

~ 

3. Apportionment of liabilicY aon• 17 
inaurera and in1ureda. 

4. Tb• acope of "pro,ercy damage" 11· 
coverage. (Diacuaaion of the extent 
to which r .. edial activity 1a covered.) 

5. Statute of-lisiitation que1cion1. 18 

6. De·fanaea available to th• 1naurer. 
I 

B. Con1truction of OGL/Pollution !Kclu1ion 
Policies · 

19 

20 



- ii -

!NTROOUCT10N (continued) 

III. Construction of EIL and !SO Policies 

A. The EIL Policy 

B. The ISO Policy 

Page· 

24 

24 

2S 

IV. S-tatuton Insurance Requirements 

A. ICRA Financial l•1pon1ibilicy 
lequiraenc1 

. .. . . - 25 

2S 

a. CEltCLA Financial le1pon1ibilicy 
Requirement• 

v. Potential Claims Against Insurers 

A. Claim• Under Federal Lav 

l. RCIA enforceent claim• 

2. CERCU. enforcement claim• 

29 

31 

31 

31. 

32 

B •. Aaaigned or Subrogated Claim• of the tn1ured: 36 
A1aignment After Judg••nt, Aa•iKftlll•nc Before 
Judgment, ~••i~nment of Clai•• for Breach of 
Duti••· and A••i•nm•nc1 After Bankruptcy 

c. Policy Provi1~on1 Alloving Direct Action 46 

D. Common Lav Denial of Direct Action 47 

E. Stace Direct Action Statute• 48' 
~ 

F. Ocher Procedure• for Litiaacion Becveen th• 49 
1n1urer and the ~n1ted Stat•• 

1 •. tntervencion ~ the inaurer in an action 4 9 
by the United Stat•• again1c the in1ured 

1. Declaratory jud~ent nit• between the 50 
inaurer and the inaured •• including 
a di1cua1ion of vbether the United Stat•' 
MJ be ••=PP•d from bl"ift11DI a aubaeq\aent 
direct action.claim by oppo1ing in1urer 
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INTROOUCT!ON 

Since the passa~e of the Comprehensive Environmental 
l/ 

Re1pon1e, Compensation, and Liability Act (C£Rc~r in 1980, 

the Environmental Protection ~ency (EPA) and the Departnient 

of Ju~tice (DOJ) have initiated more than lOO enforcement 

action1 a,ain1t the owners and operators of hazardous waste 

facilitie1, generator• vho arranged for th• di1po1al of 

bazardou1 1ub1tance1, and tran1porter1 who handled hazardous 

sub1tance1. Many of these cases, some of which vere built 

upon prior claims under the Resource Con1ervation and Recovery 
2./ 

Act (RCIA),- involve claim• for million• of dollars of respon1e 

coata. Defendant• in th••• ca1e1 generally have 1ought legal 

representation.and indninification from their insurance 

carrier1. It i• expected that the number of collateral 

accion1 involving the in1urance carriers of RCIA and CtlC'LA 

defendant• will continue to grov, particularly in cases. 
3/ 

involvina multiple partie1.-

Tbe fir1t pur,o•• of thi1 handbook is to-provide a ba1ic 

underatandina of inaurance lav and potential claim• for relief 

-.ainst insurers vhicb vill allev EPA and DOJ enforcement 

1/ 42 U.S.C. II 9601°9656. -
!I 42 U.S.C. II 6901, .!.£ !!S.• moat commonly 42 U.S.C. I 6973. 

1/ t!o1c inaurance policies are effective on an anftual 
ba1i1, and generator• commonly chan~ed carriers 

during the di1po1al period or had 1everal policies in · 
effe~t at the same time. Therefore, large lCIA/CERCl..A 
lawsuit• can involve multiple 1n1urance carrier• and 
multiple policy period1. 
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lawy1r1 to liti~ate these claims, a1 vell a1 respond to 

defen1e1 raiaed by inaurance carriers. 

Th• aecond purpose of thi1 handbook i1 to off er an 

understanding of the inaura~ce requirements of RCRA and 

CERCt.A. Under the financ.ial re1ponsibility regulations 

promulgated pur1uant to Section 3004(6) of RCRA, each 

owner or operator of a hazardoua va1t1 aana,ement facility 

muat aaintain liability in1uranc1 aaainat both •udden 
4/ 

and accidental occurrences.- AZl owner or operator of a 

hazardou1 vaate facility may alao aati1fy poat-closure 

care financial a11urance requirements by obtaining poat-
5/ 

clo1\lre in1uranc1.- The handbook vill review these regu-

latory requirement• "and their enforc .. ent through compliance 

action•. and vill al10 briefly addre11 the inaurance program 

provided for in Section 108 of CEllctA. which ha1 yet to be 

1.mpl .. entede 

Finally. th• handbook 11 intended to.aerve •• a baaic 

reference re1ourc1. Some of the beat article• and note• on 

in1uranc• i11ue1 are included aa appendice1 and. in _the. 

caae of 1ome 111ue1, are referenced in lieu of primary 

d11cu11ion. In addition, an alphal:»etical compendium of 

••l•c~ed c&111 appear• at· the.back·of th• handbook. 

4/ 40 c.r.a. 264.147. -
11 40 c.r.1. 264.l43C•> 
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t. Trpes of Policies Issued 

General Introduction 

Th• 1tandard liability insurance policy is broken do~ 

into three 1ection1: (l) declarations; (2) the statement 

of general liability; and (3) the 1tandard covera~e sect+on1. 

The declarations 1ection contains ••neral statements of the 

intent of the parti•• and the name1 of the in1urer and 

tbe in1ured. Th• 1tatement of general liability contains 

tbe definitions applicable co th• policy and the provisions 

common to the variou1 standard coverage 1ection1. The 

1tandard coverage section• con1titute the bulk of the 

policy and contain the in1uring agreement and exclusions, 
6/ 

includin~ any pollution excluaion provi1iona.- ·The 1tandard 

coverage 1ection uaually include• th• in1urer'i promise 

to pay on behalf of ~h• tn1ured and the insurer's duty 

to aettle or defend claim• againat tbe insured all•$ing 
. . 11 

bodily injury or property damage covered under the policy. 

Th• interpretation of the in1urance policy 1hould begi~ 

vith a review of the 1tandard cover&-• 1ection. Hoit 

insurance pollci•• only obligate the insurance carrier to 

6/ - !.!! PJ»• 20·2·4 for a detailed dlacuaaion of the pollution 
ucluaion • . 

11 The in1urance carrier haa a duty to defend the insured 
even if tb• claim• are groundlea1, f&lae or fraudulent. 

See Jackson Tovnahi~ v. Hartford Acc. & Idai. Co •• 186 
R:!. super. 156, 16 C1982) Clnc!uaea ln tKe e9.11pendium). 



defend againat any auit 1eeking "damage1" or to pay on behalf 

of the insured "dama1te•" covered under the terms of the 

policy. Thus, it i1 important to examine the acope of 

cover••• of the in1urance policy in reviewing any potential 

referral or auit againat a carrier. 

Claim• for injunctive or other equitable relief uaU&lly 

are not included ezpre11ly vithin the coverage of the insurance 

policy. Nonethele1a, 1everal court• have 1uatained claims 

to recover co1t1 of abatement or response incurred by the 

insured. !!!. discu11ion belov at pp. t7-t8. CER.ct.A Section 

107 damages and re1pon11 coat claim• generally will be . . 

covered, or a cosnizable claim may be made. Claims for 

penaltie1 under CElCl.A Section 106(b) or punitive damage1 

under CEICIA Section 107(c)(3) may alao be covered under 

the policy, although 1ome in1urance ~reements 1pecifically 
8/ . 

exclude coverage for punitive d&m&A••·- Tbe referral 

package prepared by EPA 1bould include, if information i1 

~ available, a di1cua11on of the policies which were i11ued 

co the reaponiible party and cop1•• ol the polic1el. 

There are two baaic typ•• of inaurance policy. Th• 

fir1t i1 ch• traditional caaualty inaurance contract knovo 

aa the Com~ehenaive General Liability Polley CCGL). Th• . 
1tandard CCL policy cover• accidental or 1udden bo~ily injury 

and property damage from an "accident," or "occurrence," during. 

8/ Mott policie1 are 1ilent regarding coverage for punitive 
- damage1. Some 1cace1 have allowed claim• by the in1ured 
for ~unitive damages paid to the federal government. 
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the policy period, regardless of when the claim is actually · 

made. Since about 1970, CCL policies ~enerally have attempted 

to exclude coveraJe of any hazardous 1ub1tance injuries 

th&c were not "1udden and ac.c idental" in nature and contain 

a "pollution excl~ion" to that effect. The1e clauses 

have not succeeded in excludin• coverage in a broad ~ange 

of 1ituation1 involvin~ hazardou1 va1te •de1a••·· 

Th• second type of policy i1 the •c1a1111-made" pollution 

liability, or Environmental Impairment Liability (EIL) 

policy. Th• EIL policy covers the in1ured'1 liability for 

bodily injury and property damage re1ulting from •radual 

pollution or cleanup co1t1 incurred. It 11 called a "claim1-

~•d•" policy because it cover1 only cla1=1 made durinJ the 

term of the po1icy. The !tt. policy i• analogou.1 to health 

or life insurance, where c~• claimant it not required co 

make a ahoving of accidental injury. One cla11 of claims

made ,:>ollution.liabilicy polici•• i1 1pecifically desiR'rt•d 

to enable ovner1 and operators of bazardou1 vast• treatment 

1torage and di1po1al facilicie1 co ~omply vith ICRA'• finan• 

cial ~e1pon1i~llity requ1r .. enc1. For brief de1cription1 

of the varicnu.t~•• of policie1 which have been 111ued 
9/ 

and key typical clawse1, ••• A'pend~ A.-

A. The Comprehen11ve ;.-::< .. -v..l Liability CCGL) Polic:• 

There are three type• of coveraa• available under CCL 

policie1. Th• fir1t 11 prmmi••• and operation• hazard 

!I T. Smith, Jr., "Environmental Dama(l• Insurance -- .A 
Pr!.mer," repor~ed at VII Chm. 6i llad. ~asce Lit. 
lptr. 435.(1983). 



coverage. This coverage is for liabilities resulting fro= 

a condition on the insured'• premises or from the insured's 

operation• in prosre11, whether on or away from the insured'• 

pr1111ise1. Thia type of policy would cover the owner or 
10/ 

operat?r of a facility,-- whether the hazardou1 wait• facility 

was active or inactive, as long a1 the disposal, 1torag~ or 

treacment va1 •till in progr•••· 

The aecond and third area• of CCL coverage are product 

hazard cover•~• and completed operation1 hazard cover•R•· 

Thea• cwo, originally combined, are nov aeparate and 

diat1nct. Product hazard coverage cover• 1njurie1 arising 

out of product uae, and 11 probably irrelevant to virtually 

all CERCLA clai.111, unle11 Che court can be per1uaded to 

vi.v a pollutant aa a product. ln addition, the event of 

release probably muat take place af~er relinqui1bment of 

control by che generator, and avay from th• ·generator's 

pr mi.an. Completed operation• coverage may afford a 

1omewhat broader b .. 1. for recovery, but 11 nonthele11 

aubject to 11aicati~na vbich would reGuir• appropriate 

fact• and careful pleadina. !!! Appendix~. pp.·562·563 
. 

for a aUlllll&ry diacuaaion of key facta of both product hazard 

and completed operation• coverage • . 
Tb• ~tandard coverage ••ction of • Jlfteral liability I • 

policy aeta out the acope ·of dl• in_aurance &lt"•••nt and 

th• ezclu11on1 applicable to clail'\1 made by the in1ured. 

10/ CERCI.A Section l07(a), 42 u.s.c. 9607(a). --

-

\ 
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The exclu1ion1 to the scope of the in1urance coverage must 
1 1 I 

be clearly and precisely drafted:- The exclusion which 

in1urer1 invoke again1t-cla1m1 for damages created by 

hazardou1 wastes ii th• pollution exclusion. The standard 

pollution exclu1ion read1: 

"Thia insurance doe1 not apply ••• to bodily 
inJ\lr'Y or property dam••• ari1inJ out of the 
d11charge, di1per1al, rel•&•• or e1cape of 
1moke, vapor•, 1oot, fume1, acida, alkali•, 
toxic chemicala, 11au1d1 or •••••· va1te 
macer1al1, or ocher irritant•, contaminants 
or pollutant• into or upon land, th• acmo1phere 
or any water course or body of water; but this 
esclu1ion do•• not apply if· 1w:h di1charge, 
relea1e or ••cape is 1udden and accidental.~ 
(!mphaaia added.). 

The historical development of this exclu1~on to the standard 

liability policy provide• a key to underatanding recent 

inte~retation1 of the applicability of the pollution 

exclu1ion co hazardou1 va1te ca•••· 

B. Development of the Pollution Exclu1ion 

The firat atandard. fo·ni for. general liability insurance 

polici•• va1 developed in 19~0. T~e model policy provision 

vaa drafted to include liability f~r all claims made by 

the lnaured that ~re •cau1ed by accident." Thia pr·ovi1ion 

vaa videly interpreted by th• court• to include c~verage 

for common lav nui1ance-claim1 for environmental damage i! 

11/ 8ecau1e the insurer. 1elects the ·lansuage for th• pclicy, 
~ the exclu1ion1 are &enerally interpreted in favor of the 
inaured. An esclu1ion mu1c be drafted vich clear and exac~ 
langu.age co be given effect by the court1. See.!..!..&• Allstate 
Ins. Co. v. ··Klock Oil Co., 426 N.Y.S. 2.d 603{1.r.-App. 1;80) 
( .;.ncluaed in cne Compenaium). ·• . 

•. 
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/ 12/ 
the pollutant• were 1uddenly ana accidentally diachar•ed:-

In 1966, the Insurance Rating Board ~eveloped a new . 
• model contract which covered claim• "cauaed by occurr•nce" 

rather than claim• "cauaed by accident." The Board defined 

occurrence broadly to include "an accident," including 

cont1nuou1 or repeated expo1ure to cond1c1on1, which results, 

du.ring the policy period, "in bodily injury or property 

daaage neicher expected or intended from the 1tandpoint of 

the 1naured." The new language required a finding chat c°he 

daaages were aot foreaeeable or intended. Kovever, the 

courts continued co hold inaurance companies liable for 

environmental damage• .ven wbere the pollution vaa foreseeable 
13/ 

if the dam&1•• were accidental.-- In 1973, comprehen1ive 

general liability policiea v.re reviaed to include the 

pollution excluaion clause. !!! p. 7 for the text of 

the exclu1ion. The caurta vbicb bave interpreted the 

pollution exclu~lon clauae h•ve agreed on three relevant 

points: (1) th• inaurer h~a the burden of provin~ noncoverage: 

(2) th• excluaion appli•• to th• intentional pollut•ri ·and 

(3) die exclu•lon do•• noc apply to entitle• vbicb neither 

ezpect nor intend their conduce co re1ult.ln bodily injury 

12/ S•e Appendix C,Houriban, '•tn•urance Coverage for Environ~ 
~ iiiical Damage Claim•" 15 Forim 551, S52 {1980). 

13/ Grand River Li•• Co. v. Ohio Casualty Ins. Co., 32 Ohio 
- ··App. 23. 178, 28§ A.!. 2d _)60 (U72) • 

.. 

-------· --- --· - ----· ----------- ··------ - ·----------- -- ·--
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11. I 
or property damage. See di1cussion at pp. 20-24.~ 

c. The Environmental !mpai1:1Dent Liability (!tL) Policv 

Re(lulation1 promulgated pur1uant to. RCRA ( 1ee notes 
. -

4 and 5) have prompted 1everal insurance carrier• co offer 

first party insurance cover•-• -- that i1, coverage for 

injuries caused by the in•ured, obtained by the in•ured. 

Th• mo1c common of th••• •claia•-••d•" policies is the 

EIL policy, which generally provides insurance coverage for 

personal injury and property dcnage only from gradual 

pollution, but not that which i• •udden and accidental. 

Off-site cleanup coats, includin~ thoae incurred to avert 

a loss., are typically covered; on-site cleanup co1ts are 

not. Al10 typically excluded from EIL policie• ·are coverage 

of oil and gal drilling, liabil~ty arising from nucl1ar 

fuel, damage co property owned or occupi~ _by the insured, 

fine• or penalti••, punitive damage•, co1t1. of cleaning up 

pre-exiatin- condition• at ~y aite owned or lea1ed by 

the in1ured, and coat1 of •aintenance or routine cleanup. 

o. Insurance Ser"91c•• Office (ISO) Polict 

Another tyi»• of "clai111-made• policy ii th• ISO 
. . 

pollution liability policy -- alao developed in re1pon1e 
, . 

to ICRA resulatory in1urance requir111ent1. 150 polici•1 

l!!I For a detailed hi1tory of the development of th• p0llution 
exclusion, ••• Appendix D, s. Hurwitz i D. Kohan•, "Th• 

Love Canal - tn1ur-ance Cover~• for !nviroament&l Accidenca," 
tn1uranc1 Counsel J., July 1983, p. 378. 
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provide indeamificacion and defen1e coverage for pollution

cau1ed bodily injury and property damage and reimbursement 

coverage for.pollution cleanup• impo1ed by lav or voluntarily 

a11'Ullled with the con1enc of ·che in1ured. tn1urance coverage 

under -an ISO policy i1 al10 extended to 1ite1 used by the 

in1ured for 1torage or treatment but vhicb ar1 operated 

by other1. Co1t1 of defenae ar1 provided apart from 

tb• limits of liability. Th• policy excludes from covera~e 

damages wbic:h are expected or intended by the insured, 

coats of cleanup for aice1 owned, op•rated or uaed by 

tbe insured, liability from abandoned sites, or liability 

arisinR from th• intentional vi..olation of statutes or 

regulation•, but does cover !2,5! aradual and 1udden and 

accidental dCD&Je• and injuri••· 

Despite an increase in "claims-made" environmental · 

insurance policies, coverqe for·. pollution-related 

damages under an EIL or ISO policy i1 1till rare. It is 

much more likely that a potential EPA hazardous wa1~e 

enforcement action vill involve • aeneral liability 

policy (CGL). 

III. Judicial Con1truction of"CCL and CCL/Pollution 
ticiualon Poilc1e1' · 

A.· Conacruction of ·cct Policies Generally 

Decision• generally. cona~ruing CCL policiea have focused 

on several i11ue1: whether a covered •acc_idenc• or "occut"rence" 

has taken place, whether dama~e to the affected "property" 
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it covered, vhac statute of limitations should be applied 

and in what manner, what defen1e1 are available co insurers, 

and how 1hould liability be apportioned among insurers and 

in1ur!<f1. A discu11ion of these issues will be followed by 

a 1eparate diac:ua1ion of pollution exclusion clause construc

tion. 

l. •Accident•" under pre-1966 polici••· 

CCL policies vricten prior to l966 in1ured against dama-.e 

or injury "cauaed by accident.• Early decisions considerin~ 

when event• givin~ rise to an injury ~r• covered focused on 

whether or not the went vaa • ••• [aJn went chat take•. 

place without one's foresight or expectations; an undesigned 

1udden and unexpected went, chance, contingency." United 

States Fidelity & Gu..aranty Co. v. Briscoe, 205 Okla. 6l8, 

239 P.2d 754, 757 (1951) (included in the Compendium), 

quoting from Ueb1t•r'1 tnt•rnational Dictionary. Thu1, 

ca••• addrea1ing injurie1 ari1inR out of consequences of the 

in1ured'1 bluine11 vliich vere t7'1cal and obvious tended to 

· aeny coverQ• vhll.• ca1e1 involvi~ unintended con19e1uencea. 

(even tbo1e ariaing out of failure to for•••• that which 

1bould hav• been 1een) tended co affirm cover._e. Two article• 

addre11 th••• i11uea. Appendi.z E, J. Goulka,_ •the Pollution 
. . 

Ezcluaion," Vt Ch ... & lad. Yaate Lit. lptr. 745, 745-748, 

(19S3) contain• a 1ucc~nct introduction to th••• cases • 

Appendix F, c. Mitchell and J. Teaoriero, "\Zhen Does the 

Oc:cu;rence Exiat Under the General Commerc.ial Liability 
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Policy?," VII Chem. & Rad. Uaste Lit. Rptr. 457 (198~). 

provide• an additional detailed back,round on the history 

and development of both the "accident" and "occurrtnceft 

clause1. 

2. "Occurrences" under poat-1966 policie1. 

In 1966, moat CCL polici•• be~an to inaure again1t 

dam&J.•• and injurie1 ariain' out of an "occurrence" during 

the policy period •• leavin• open the central question 

of when an "occurrence" h&a taken place and the related 

iasue of whether sequential or multiple occurrence• have 

taken place. Th• former que1tion i1 critical tn .valuating 
. 

which policy or policie1 may provide coverage and occasionally 

whether th• •tatute of limitation ••1 have run on the ·claim. 

The latter question i• critical to th••• i11ue1, to what 

policy limits or aultipl•• of 11111ta may apply, and to i11ues 
15/ 

·of apportionment among carriera.-

CCL poltci•• generally define an occurrence •• "an 

accident, .inclw:ltng contiauou.1 or repeated upo1ure to 

cond1t1on1, vbich re1ult1 in bodily l~jury or property 

dmaaa• neither expected nor intended from the 1tandpoint 

15/ lf inaurance coveiaa• ezi1t1 for th• entire relevant 
- period of time, but the plaintiff cannot e1cabli1h when 
th• dam&R• began or bov it va1 apportioned during th• period. 
of t·111e, courts will nor.ally only r~uire the plaintif.f to 
prove that damages occurred, and leave to the in1urance 
companies the burden of allo~ating th• damage• among chem-
1elve1. Se• Apf)tndix C, Mourihan, "In1urance Coverage for 
tnvir=nmental Damage Claims," 15 Forum 551, 559 (1981) • 

- ------ ·----·- - --·-· -------- ... -------
. ---------------------
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of th• in1ured." The theories upon which courts have 

determined whether and when a covered "occurrrence" has 

happened are several, having evolved co meet generic fact 

-·-patterns. A di1cu11ion ·of tho1e theories follows. ill 
-

aenerally Appendix F and Appendiz 0, Charles Maher, 

•A1be1to1 Extravaganza,• 5 Calif. Lawyer 60, 62·63 (June 

1985). 

tn ainple property damage caae1 not involving 1low 

acc\Dllulation of dam&Je, the 3eneral rule ia that there 

11 no "occurrence" until the &Ct\l&l harm for which relief 

_ ia ~ouAht manife1t1 itself. National Aviation Undervritera, 

!!l:.:.-V. Idaho Aviation Center, Inc., 93 Idaho 668, 471 

P.2d 56 (1970). See alao Annot., 57 A.L.R. 2d 1385 (1958). --
Thi• rule 11 generally known aa the manifestation theorv. 

OD the other hand, in ca••• where dcaa~ea art 1ou~ht 

for 1lclcne11 or ~1••••• reaulting from lon~·cerm expoaure 

co toxic 1ub1cance1, court• have found that actual· injury 

occurred charin& the policy period i.D which expo1ure alone 

occurred. In1urance Collpant of .Horth A1Hrica v. Forty• 

!1Jht
0

In1ulation1,. Inc., 451 F.Supp. 1230 (E.D. Mich. 1978), 

. aff'~ 633 f.2d.l21% (6th Ctr. 1980). Thi1 rule ia generally 

' ·called the !!pOlure th.ary •. In addition, in contrast. to 

·ordinar"1 property d ... ,. c•••• where th• aanife1tation 

th~r"1 applie1·, S.n proi:t•r~ d .. a1e ca1e1 where daage1 

1lovly accumulate, c~Urtl have senerally applied the 

upoaure theory in deteminina 1n1urance covrrag•. So 

lon1 aa there 11 any canaible d .. age (even if minute) 
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retulcing from expoaure, Che courts have allowed coverage 

from chat time, although the damage may not manifest itself 

until much later. !!,! • .!.:.&.:.· Champion International Cor~. 

v. Continental Casualty Co., 546 F.2d 502 (2d cir. _1976), __ _ 

c•~.-. denied, 434 U.S. ·819 (1977); Porter v. American Optical 

Corp., 641 F. 2d 1128 (5th Clr. 1981); Union Carbide Cory. v. 

Travelers Indemnity Co., 399 F.Supp. l2 (U.D._Pa. 1975); and_ 

Gruol Construction Co. v. In1urance Co. of North America, 

ll Uash. App. 632 524 P .2d 427 (Wa1h. Cc. App. l974). 

Tbua., 1 c appear• that application of the upo1ur1 theory 

i• a~proprlace in the context of C!RCl.A hazardou1 va1te liti• 

gatlon, since can~ible injury and damage to the environment 

can occur 1oon after expo•ure to hazardou. va1~1•, althou~h 

damage may not manifest it1elf until much later. At least one 

court haa held that where a landfill leach•• toxic va1t• into 

groundwater over a nu=ber of yeara and harm re1ult1, the 
"16/ 

exposure theory should be applied.-- Application of the 

expo1ure theory in th• CDtCI.\ context means that coverage ~ 

would be triggered under th• in•urance polici•• from t~e 

ti.lie vhen th• emrironment va• firat exposed co the hazardous 

vaate. Pre•uaably, under th• expo•ure theory, all policie1 

fTcm the time.of d11po1al forward would be implicated, 10 

lona u •om• tangi~le daaK• to th• enviromaent could 

be •hown co have occurred at th• ti.lie of upoaure and to 

have continued thereafter. 

1!,I J ack11on. TovnshiD v .• American Romes Assurance Co., Docket 
t-29236-80 (N.J. Super.) (unreportea), c1tea 1n Jack.son 

Tovnahip v. Hartford Acc. 6 tnd.mnit? Co., 186 H.J. Super. 156, 
165-166 (1982) (included !n t~• Compendium). 
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Notably, application of the exposure th•ory co trig~er 

inturance coverage does not necessarily rule out application 

of the manifeatation theory to trigger 1ub1equenc covera~e. 

In aome cases, in order_ that· the purpose of the policy not 
-

be widercut and in order to protect the r1aaonabl1 1xpectation1 

of the in1ur1d, the insurance coverage during the period of 

manifeatation of the injury or damage is alao triggered. 

!!!. lteene Corporaciott v. Insurance Companv of t?orch America, 

667 F.2d 1034, 1045 (D.C. Cir. 1981). Thia approach is 

cc:amonly known a. the "tripple-crigier" or •continuoua injury". 

theory. 

The application of the expoaure, manifestation, and 

triple-trigger theories haa frequently r111n in.the analo~oua 

context of the a1b1ato1-related di••••• caaea. tn tboae 

Cales dealing With a 1lovly progre11ive disease in which 

ti11ue damage occurs 1hortly after initial -inhalation 

(exposure), the court• have gener.ally favored the more 

g1u1rou1 expo1ur1 and triple-trigger theories. See, Por:er -
v_ •. American Optical Corp., 1upra; ln1urance Co. of North 

America v. Fort?•!isht In1ulation1, Inc., 1upra; and Keene 

~· v. In1urance Company of North America, 1upra. 

(applying both th~ expo1.ure and manlfe1tation theo~ie• 

to tri&A•r mulllm coverage under th• policiea). · One di1tricc 

court, however, ha• adopted 1olely ch• manlfe1cacion theory 

in an a1be1to1 related di.••••• ca1e. See Eaale•Picher · -
Induatrie1 v • .Llbertv ?1utual Insurance Co., 523 F.Supp. 

llO CD. Ma11. 1981). 
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Therefore, alchough only one unreporced scace trial 

court deciaion has addressed this issue in the hazardous 

va1t1 context, there i• 1trong analogous ~uthoricy to 

1upport application of the more expanaive 1xpo1ur1 theory 

co trigger in1uranc1 coverage in va1t1 ca111. Moreover, 

there ii some analoRoua authority to 1upport application 

of boch tbe manif11tation and expo1ur1 tb1ori11 to crig~er 

.in1urance coverage. Con11qu1ntly, once a pollution incident 

ha1 been determined to con1titute an "occurrence" not excluded 

from cover-..e under a pollution esclusion clau11, there 

1hould be little problem in triggering coverage under the 

maximum number of policies by application of the11 theories •. 

Finally, th• que1tion mutt be an1vered of hov many 

"occurrence•" h.Ve taken place, where the injury continu11 

over a period of time and may manife1t itaelf in di1cinct 

a~d 1eparat1 kinda of damag11. Court• determine the fre• 

quency of the "occurr1nce1," for purpo1e1 of applying a 

policy's per occurrence limit or deductible provi1ion1, by 
17 / 

applyinc one of 1everal te1t1.-- For a di1eu11lon of each 

of th••• tc1t1, .!!! generally Appendiz G, pp. 559 .!!• !.!i· 

I Generally, th••• te1t1 lnclmle:· the "effect teat" 
· - (lookiq to the vancqe of the lnjur•f party and . 
cc:a90nly flndl~ 110re than one •occurrence"): che 
"cauaation teat (widely accepted view b&1ed on ez .. lnation 
of cau1•): the "time and· apace teat• Cfoc:u1lllf on proximity 
of causative factor• in tim• and 1pac1), the oi»erative 
huard teat" (aamining th• number of diatinct causative 
aces); and th• "average peraon teat• (vbich 11 vb.at it 
•••• -- the favorite of judg11 not enaored vittl more 
abatract, rationalized 1tandard1). 
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and Riehl v. Travelers Ins. Co., Civ. No. 83·0085 (~.o. 

Pa. Aug. 7, 1984), VIII Chem. & Rad. ~&see Lie. Rptr. R39 

(included in the Compendi1.m1) (coverage of CERCLA poc1ncially 

reponsible party'• abatement·co1t1). For a more detailed 

discusiion of thi1 111u1, !!! Appendix I, M. Rodburg and 

R. Ch11ler of Lovenatein, Sandler, Brochin, Rohl, Fiaher, 

Boylan & Heanor, "Beyond the Pollution !xcluaion: [etc.], 

(1984), pp. 364-369; and Appendix J, K. Roaenbaum, 

"Insurance, Hazardous Waste, and the Courts: Unforeseen 

Injuries, Unforeseen Law," 13 ELll 10204, l020S-l0207 

(July 1983). 

5. Statute of limitation que1tion1. 

In 1tat1 common lav 1uit1 for injuri•• or damage, the 

court'• choice m1ong 1xpo1ur1, aanifeatacion, and triple-· 

·trigger ch1ori11 ·of occurrence may have a 1ubstantial 

· • Telation1hip to th• running of th• applicable atatute of 

limitation1.. Fortunately, thi1 choice of theories to 

determine when injury or.: damaa• "occurs" vi thin th• eeanintt 

of a comprehenaive general liablli~y policy vould. not 

d1c1rmln1 vben the •tatut• of liaitationa ahould commence 
11/ 

nmn1n1 under CEl.CLA.- Ochenriae, the date that injury 

18/ Under Section 112(d) of CEICLA, 42 u.s.c. 96l2(d): -
No claim may be ,pr11en~ed, nor may an 
action be commenced for damag11 under 
chi• title, unle11 that claim 11 
pr111nted or action commenced within 
chr•• years from ch• date of di1covery 
of th• loss or the date or enactment 
of Cb.ii ACC, wt\icbever ii lacer • • • 

·-· 
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3. Apportionment of liability among in1u.rers and insureds. 

Determinations concerning the number and duration of 

"occurrence•" can have a 1ub1tantial 1.mpact upon the extent 

to vhlch multiple carriers of a single or many in1ured parties 

aay be liable ·- a probl.m Jreatly compounded by the technical 

complexity and large number1 of defendants typical in hazardous 

va1te litigation. For a thoro~h treatment of the theories 

for determining when "occurrence•" take place and the conse

quential application of those theories to apporciorment 

problems. !!! Appendix H. Note. "The Applicability of General 

Liability In1urance to Hazardou1 Ua1te Dl1po1al." 57 So. ~al. 

L. Rev. 745 (1984). 

4. Th• acope of "property damage" cover-.•. 

Courts have become pr0Ar•~1ivel7 aore villin~ co extend 

covered "property damag.•" to coat• of voluntary and compulsory 

remediation -· especially where th• ln1ured i1 reapondin~ to 

conditions vbicb may reault in further damage to property. 
~ 

bealtb or the envirorilent, or vbere • aovernmental entity 

may i~cur co1.ta and ••ek eventu&l relmbur•••nt. !!! Lana co. 

~ v. Dept. of Environmental Protection. lll R.J. Super. 

%75 (1975) (included in the Compendium) (coveraae of on-1ite 

•pill r .. ediation required by 1tate lav);-US Aviex Co. v. 

Traveler• Ina. Co., 125 Kic:h. Al»P• 579 C 1983) C included in 

the Compead1WD) (coverage of invie1ti~acive and r.medial 

COICI for state-mandated 1roundvater Cleanup. founded upon 

holding that groundwater va1 not property of eh• insured); 
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or damage is deemed to occur for purposes of .statutes of 

.limitation• i• ~eneraliy the date of manifestation. !!.!· 
!..:..!.!.• United States v. lubrick, 444 U.S. lll, 123-24 

(1979); £!.!! v. Thompson, 337 O.S. 163, 170-71 (1949)~ 

~. Defenses available to the insurer. 

l1here an injured person may 1ue th• in1urer directly, 

before or after jw:S1aent again1t the in1ured, that 1uit is 

~enerally 1ubject co all the defen1e1 the in1urance company 

baa again1c th• insured, including the defen1e chat the 

in1urance company ha1 not received notice of the underlying 

law1uit a1 per the policy term• and deadline•, and the 

defense chat the insured ha• not cooperated vich the 

in1urance company. Generally, jw:lgment credit~r1 stand in 

tbe 1hoe1 of th• insured and have ri~ht1 no greater and no 

le11 than th• ln1ured'1 rilU\t• would be if it had paid the 

judJ=ent and then 1ued it1 in1urance company to recover the 

amount paid. Creer v. Zurich Insurance Co., 441 S. \.l. ·2d 

15,30 (Ho. 1969); accord HcNeal v. ~anchester Insurance and 

t~dtmninity Co., 540 S.V. 2d 113, 119 (Ho. Ct.App._ 1976) 

Cri&ht1 of the inj~ed per1on are derivative and can ri1e 

no hl&h•r than tho•• of the in1ured). !!•!!!!Appendix L, 

Appl .. an, tn1ur1nce Lav &I Practice IJ 4813-4817 (ber~after 

"Appl•e"). 

Proble1 with notice, etc., may pr·e1ent considerable 

difficultie1 during att .. pt1 by the United State• to recover 

for Ct.let.A co1c1 a~ain1t in1urance compani••· 
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B. Construction of CCL/Pollution Exclusion Policies 

In response co che judicial interpretation of the new 

•occurrence" languaRe in cc:;L policie1 the inturance industry 

developed a 1pecific exclu1ion to its policies which va1 

•eant_to clarify in1urarice coverage for clalma for pollution 

damage. !!.! pp. 7·9 for ncluaion language and history. 

Thi• excluaion, ref•~•d to aa th• •pollution excluaion," 

ba• nov been lnco?'l'orated into the printed provi1ion1 

of mote commercial in1ur&nce form1. .I c vas intended by 

the Insurance Rating Board not to restrict coverage, but 

merely co clarify coverage by the uae of the new language. 

Th• pollution exclu11on d11allov1 claim• for bodily injury 

or property daage ·due co a rel•••• of tozic ch•ical1., va1ce 

material•, pollutant• or conc .. inant• into the envircmmenc 

unle1s the r•l•a•• i• "•udden and accidental~· There 11 a 

1plit of authority regardin& the meaning of these cerm1. 

Several court• have held chat they are .. big~•. and have 

conatrued th• clau.e broadly in favor of the in1ured. In 

th••• ca1e1, eoveraa• of the polluter ha• been u,held. · In 

contra.t, 1oae recent deci1iona have beld tbat th• eKclul'ton 

••1 ap,ly to the knovina, frequent ha1ardout vaate polluter, 

and that there la no .. b11u1~ ln the •awtden and accidental" 
• 

clauae in auch caae1. 

Long-atandin, principle• of inaurance contract con1truc· 

tion include the requir•ent that· co be effective, an . 

exclusion mutt be con1pic:uou1, plaiJl, and clear, and mu1c 

b• con1trued strictly against the insurer and liberally in 
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favor of the in1ured. See,.!.:.!.:.· Pepper Industries, Inc. v. _ 

Home Insurance Co.i 134 Cal. lptr. 904, 67 C.A.Jd 1012 4th 

Di1t. (included in the Compendium). Any aabiguities must 

be resolved in favor of the in1ured. !!!· !.:.!..:.• Abbie . 
_Uriguen Old8mobile-Buick, Inc. v. United States Fidelity 

In1. Co., 95 Idaho 501, 511 P.2d 783 (Idaho 1973) and note 

11, 1upra. Tb• court• cbat have conaidered the JK>llution 

excluaion clauae have almoat unanimoualy held it to be 

aznbiguoua, aince it i• fairly 1u1ceptible to two different 

incerpretationa. A• au.ch, they generally have re1olved that 

amb~guity in favor of th•· inaured. See, ~. Onion Pacific 

Insurance Co. v. Van Westlake Union, Inc., aupra; Niagara 

County v. Utica Mutual In1uranc• Co., 103 Miac.-2d 814, 427 

N.Y.s. 2d 171 ·aff'd 4~9, N.Y.s •. Zd 538 (1981) (included in 

the Compendium); and Molton, Allen 6 Uilliams, Inc. v. St. Paul 

Fire 6 Karine Ina. Co., 347 So.2d 95, 99 (Ala.· 1977) (included 

in the Compendium). 

Tb• tezaa of th• pollution .acluaion clauae focus on 

tbe in1ured'1 intent in tbe actual diacharge of the pollutant. 

The definition of •occurrence,w on the ocher hand, focu1e1 

on th• ln1ured'1 •Xl>•ctacion or intent vith regard to 

cauaina dm1a1• or harm. · Th• majority of court•, caki~g a 

broad viev .of inaur&nce carrier' 1 liability, h·ave interpreted 
; -

·the p0llucion mccluaion clauae, co~ether vith th• definiton. 

of "occurrence,w co provide coverage except vher• there is 

an intentional conaequence, cauaed by a polluuer who expects 

or intend• hi• conduce to cauae dam&&•· St• • .!.:.&:.• All1tate 
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In1urance Co. v. Klock Oil Co., su~ra (included in che 

_ -CC1111pendium); Union Pacific Insurance Co. v. Van'1 Uestlake 

Union, Inc., 34 Waah. App. 208, 664 P.2d 1262 (Yaah. 1983): 
. . 

____ Jack1on Township Municipal Utilities Authority v. Hartford 

.· . 

. . .... . -
• Accident & Indt!mftity Co., 186 N.J. Super. 156, :4S1 A.2d 

990 (N.J. Super App. Div. 1982) (included ln the Compendium). 

___ --In Lanaco Inc. v. Deparcment of Environmental Protection, 

•upra at p. 282 (included in the Compendium), the court found 

that th• term "audden," rather than meaning "brief or of 1horc 

duration,• meana "happening without previoua notice or on 

very brief notice: unforeaeen: unexpected~ unprepared 

for." The term "accidental• aeana happening "unexpectedly 

or by chance." The court therefore concluded: . 

• • • under the definition of "occurrence" 
contained in the policy, vhecher the 
occurrence la accldncal muac be v.teved 
from tbe acandpoint of tbe inaured and 
ainc• th• oil apill va1 neither expected 
nor intended by L&naco, it folloV8 that the 
apill va1 1udden and accidental under the 
ezcluaion clauae even if cauaed by the 
deli.berate act of a tbird party. 

S1m1larly, in Union Pacific Inaurance Co., 1upra,

a aaaaive gaaolin• leak occurred at th• tn1~ed'a 1a• 

acac1on. Approzlaacely 10,000 gallon• of gaaollne leaked 

out of a mall bole ln.an undeqround 1aaoltne pipe oyer a 

period of montha. De•pite th• poller'• requir .. .ac that 

an occurrence be •aw:tdea" or elae aubject to the pc;tllution . 
excluaion clauae, the court held that the leakin~ from.Che 

line va1 ~ot .expected nor intended, nor va1 ch• re1ulcinJ 

d.111age. Therefore, th• pollution ezcluaion clau•• did not 
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esclud1 coverage. 664 P.2d at 1266. See also Allstate ____ .....,.. 
Insurance Co •• supra at 605., where the court 1tates that 

th• diacharge ~r escape of &••oline could be both 1udden 

and accidental, even though undetected for a 1ub1tantial 

period.of time, since •audden,• ••used in pollution exclusion 

clauses, •need not be limited to an ln1tantaneou1 happening." 

A fev courts have refuaed to find any amb1Juity in 

tne terms •sudden and accidental" vbere the insured knowingly 

discharges a substance a1 a nonaal feature of operations,· 

bu~.ha1 no expectation of intent to cau11 damage. tn Great 

Lakes Container Corp. v. National Union Fire tn1. Co .... ~~?_ ___ .. 

F.2d 30 (1st Cir. 1984) (included in the CC1111pendium) the 

court determined that no inaurance coverage va1 ~rovided to 

Great Lakes iu ~onnection-vitb a CEICLA action by tbe 

United States a~ain1t Creat Lakea.and others for ha1ardou1 

vaate containation. Notably, the district .court and the 

Fir•t Circuit focuaed--on tvO docum!IDti in decidina. whether 

inaurance coverage vaa triggered: (l) the.comprehensive 

general liability inauranc• policy: and (2) th• United 
. .. 

Stat••' complaint aaainat Creat L&kaa. lecauae the Onited 

Stat••' ca11plaint alleged that Creat Lake• va1 liable for 

ccmtJaination vbich •baa :Akan place as a concomitant of 

it• reaular buainel1 activity • • • ". th• First Circuit 

determined th~t no awlden ~-•ccidental occurrence tri11erin• 

covarage·vaa allaaad. Tb• court found chat char• 1• no 

ambiguity in th• policy "vh•~ the policy ia read aaainsc 

th• COt=ipl&int. II Thul' where S.naurance ii or . may b• a 



,· 

• 24 -

factor .• care mu1t be taken co avoid counterproducc ive 

pleading. 

the U.S. Oi1trict Court for the Ea1tern Di1tricc of 

___;__~ Michigan followed the Creat takes decision in American 

Scace• Insurance Co. v. Maryland Casualty Co. 587_!!_Supp. 

1549 (E.O. Mich. 1984) (1nclw:led in the Compendium). The 

' court held that the in1uranc1 compani11 diu not have a 

duty to defend or indemnify che company becau1e the under· 

lyin{t National Drum litlgacion involved the continued, 

non-accidental dumping of va1te at Ch• 1it1. 

tn 1U11111&ry, che a•neral and widely accepted view i• 

thae CCL polici11 with pollution ezcluaion clauaes provide 

covera,1 for pollution incident• where either the di1char~e 

ic11lf or the r11ulting damage i• unexpected or unintended. 

But, under the Fir1t Circuit'• deciiion in Creat Lake• 

Container, supra, the di1char11 ~be "accidental." For 

example, covir&A• exi1t1 for pollution incident• which 

involve aradual 1eepag1 or leakin& which 11 unexpected or 

unintended. 
"lftl 

III. Con1truction of ElL and 150 Polic111 

A. The ltL Polley 

Th• Eavircmmental Impairment Liability CEIL) policy 

V&8 develo,ecl to provide coveraa• for 11abilitie1 not 

tbou&ht eo be covered by CCL po11cl•• following d•velopaient 

of the pollution exclusion -· that 11, claim• !or property 

dimage and personal injury such as bodily injury, mental 

anaui1h, disability, deacb ac any till• -- pr111nt or in 
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che future -- caused by non-sudden, non-ace idental "environ-· 

mental llDpaiment." These p~lic ies have not been the subject 

of 1igniticanc judicial con1truction. For an excellent 

discussion of their terms, ii1uance and use, .!!! Appendix K 
' - I P. Milvy, "Environmental Impairment Liability Insurance 

and Risk A11essment," The Environmental Forum, Oct. 1982, 

p. 30. 

B. The tSO Policy 

The tn1urance Services Office (ISO) policy is 

generally more limited. Th• EIL policy -· re1tricting 

coverage to dm1age1 and lo11e1 ari1ing out of a "pollution 

incident," vhich include• only "direct" releases that result 

in "injurious aountl" of pollution -- 11 1enerally believed 

to cover only fortui·toul damage•, not tho1e which are 

"expected or intended." Th••• policie1 have not been the 

1ubject of •ignificant judlci&l construction, but their 

tem1 are d11cu11ed in·1ub1tantial detail and contra1ted 

vi th tboae of EI_L policiea at Append is A, pp. 449-453. 

IV. Statutory tnaurance ReguirmDenta 

A." aCltA Flnanclal R••pon•lblllty l•gulr.mentl 

Under aec:tion 3004(6) of RCRA, EPA muat e1cabli1h 

1tandard1 •a• aay be nece11ary or de1irab1e• for .financial 

reapona1b111ty, including financial re1pon1ibilicy for 

corrective action, applicable to owner• and operators of 
• 19/ 

ha&ardoua va1te treatment, a tor age, and di1po1al facili"ties. -

191 42 u~s.e. 1 6924C•>C6). -
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Tb• 1984 ar~endmenc1 to RCRA added in section 3004(t) that 

financial r11pon1ibilicy may be established by any one 

or a combination of che following: insurance, •uaranteea, 

au:rety bonda, l1tt1r1 ·of credit, or qualification as a 
~I 

1elf· in1urer·. RC'IA also r1quir11 ovn1r1 and operator• -

of faciliti•• vitb interim atatu. to certify that th• 

faciliti•• are in compliar1c1 vith financial r11pon1ibilicy 
21/ 

· requirementa.-

Tbe regulation• require each facility owner or operator 

to certify financial aaaurance for both cloture ar1d poat-cloaure 

acciviti•• and to maintain liability inaurance againat both" 

1udd1n accidental and non-audden accidental occurrencea. 

Th• requir .. eata conatitute Subpart B of Part• i64 and 26S 

of 40 C.F~R. Part 264 conca1n1 1~ar1darda that apply to 

interim atatu. faciliti••· RCL\ alao provide• fQ~ interim 

authorization of atat• prog~am• tbat are aub1~antially equiv&• 

lent to th• federal proar•. Many 1tate1 have aome t"e of 

financial requir .. enc1 for clo1ur• and poac-cloaur•, but 

they vary con1iderablj &m 1tac1 to atate .• 

Th• f irat 1tep to 11tabli1h financial a11uranc1 for 

cloaure and po1t-clo1ur1 _1• to .••tiaate the coat of clo1ur1 

and the.annual coat of poat•cloaure monitorina and aa1ntenance. 

1£! 42 U.S.C. S6924(t). .. .. 
!1_/ 42 o.s.c. Section 692SC•)(2)(B) and (e)(l)(B). 
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Th• amount of financial aasurance must at lea1c equal the 

adju1te~ coat e1timate1. The owner and operator may use one 

or •ore of 1everal mechani1111 allowed by the regulation• to 

meet the requir•enc1. ·M noted above, the po111ble mechani11u 

include truat fund•, 1urety bond1 (that either guarant•• pay

ment into a·tru1t fund or 1uarantee performance of clo1ure 

or po1c-clo1ure), letter• of credit, and in1urance; or che 

owner or operator ••1 meec ch• requirement by 1aci1fying 

a financial cesc chat provides a co?l)orate auarancee of 
22/ 

cloaure or poac-clo1ure.~ To meet the financial a11urance 

requirement•, an owner or operator may u1e more than one 

of the option1, except the financial te1t mechanism. 

One option may be u1ed to a11ure fund1 for all facilities 

of one owner or operator. Th• ao1t often u1ed mechanism 
. . 

. i1 the financial te1t {about 80 percent) and th• least 

u1ed i1 in1urance {about 2.7 percent). EPA vill release 

cbe facility from th• financial a••urance requir .. enc1 

after receiv1na certification that cloture haa been 

ac~ompliabed a1 1et out in the cloaure plan. 

Clo1ure and po1t•clo1ura 1n1urance au1t 1ati1fy a number· 

of requir .. ent1. Th• owner or operator muat 1W:rmit a cercif 1-
. . 

cat• of inavrance_co the:aegional Adllini1~racor. The.policy 

mu•t be i~•ured for a face .. aunt at lea1t equal ·to the 

-
l11 40 C.F.I. 264.143, 265.143. 
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cloture or po1t-closure cost estimate, and it muse gu&rance~ 

that the in1urer will pay for the closure or po1t-clo1ure 

activities. It the coat of clo1ure or po1t•clo1ur~ i1 

1ignificantly areater than the face arJount of the policy, 

EPA aay vithhold reimbursement of fund1. The owner or 

operator may not terminate the policy without EPA approval, 

nor aay the in1urer cancel the policy except for failure 

to pay the praaium. Even upon failure to pay the premiU11, 

the insurer cannot cancel the policy if vithin 120 day1 

of notice of failure, the facility 11 abandoned, interim 

1tatu1 i• terminated, clo1ure is ordered, or the owner or 
23/ 

operator 11 named a debtor in a bankruptcy proceeding.--

In addition to the clo1ure and po1t-clo1ure financial 

a11urance1, the owner or operator muat demon1trate financial 

re1pon1ibility for cl~im• ari1ing from its operation for 
. 24/ 

personal injuri•• or property dm1age to third parties.~ 

For 1W!den accidental occurrence1, the owner or operator 

muat maintain liability coverage of at lea1t Sl mi.llio~ per 

occurrence vleb an annual aa1reaate of at lea1t $2 million·. 

For non-audden accidental occurrence•, the owner or operator 

of a •urface S.poundment, landfill, or land treatment facility 

aaat aaintain liability cove~•&• of at leaat $3 ailli~n per 

occurrence vith an annual agar._ace of S6 ailllon. Th• owner 

~I 40 c.r.1. 264-143C•rCI), 40n c.F.1. 265·143Cd)CB>. 

24/ 40 C.F.I. 264.147, 265.147. --
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or operator may demonstrate financial responsibility by 
251 

having liability insurance, a1 1pecified in the regulations--

by pa11ing a financial teat for liability, or by using both 

mec:hanilms. Variance11 ·from· these requirements are available 

· if the owner or o~erator demon1trat11 that the level1 of 

in1urance are higher than nece11ary. Conver1ely, the Regional 

Adminiatracor aay impo•• h11h•r level• of coverase if warranted. 

The owner or operator muat continuously provide liability 

coverage for a facility Yntil final closure. Therefore, after 

final cloaure, claims for per1onal injury or property dal!lage 

co third parties &re no longer covered by insurance requi~ed 

by tlCRA. Hovever, u~on eventual tranafer of liability, 

CERCLA'• Po1t-Clo1ure Liability Tru1t Fund vill·a11ume "the 

liability e1tabli1hed by this 1~ction or any other law fer 
26/ 

the owner or operator of a hazardoua vaate·facilicy. " -. . . 
B. CEllCU. FINANCIAL tlESPONSiltLITY tlEQUtl!MENTS 

27./ 
CEICI.A Section 108(&)~ require• that the owner or operator 

·of each de1cribecl ve1ael •carrylnJ hazardou1 1ub1tances 

· - a1 car~o" aal~t&~ft at lea1t $5 allllon in "evidence of 

financial re1pon1lbillty.• Proof may be e1tabli1hed by 

Ul'f cambinatlon of "imurance, auarancee, •ur•ty bond, or 

q\l&lification·a1 • 1elf·in1urer.• Thia requirement i~ 

e1aentiall7 an expansion of preexi1tin, •pill re1pon1e 

.. 

111 242 c.r.1. 265.147C•>C1). 

26/ 42 o.s.c. I 9607(K). Tb• 99ch Conar••• 11 con1iderin1 
- .. eliminating the .entire po1t•clo1ure lia.biltty tran1·fer 
sc~1-=•. . 

ill 42 U.S.C. I 1321(p) • 
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28/ 
progru requirements under the Clean Uater Acc.- Insurance 

polici•• ia1ued under tbe1e programs should be considered 

·· whenever a relea1e from a ve11el l• involved. CERCI.\ 
29/ 

Section 108 (b)- requlr••· c;·.a:: the Achiliniatracor, no 
-

earlier than Dec .. ber 11, 1985, promulgate financial reapon-

11bil1ty requ1r .. ent1 for faciliti•• not covered under the 

ICIA aubtitle C progr... Priority 11 co be 11ven cq "tho•• 

cla•••• of facilitiea" which ·~·••nt the highest level of 

riak of injury." Thia pro~ram ha1 aot begun, but ahould 

be con11dered •• a potential aource of coverage after 

December 11, 1985. 

Two article• di1cu11 many of the above i11ue1 in 

greater detail. Appendix I, D. Jernbera, "Environmental 

li•k In1urance," FIC Quarterly, Winter 1984, pp. 123, et . -
.!.!!·· briefiy addreaaea th• ICU and CEllCLA in~urance 

ichemea and follov1 vi.ch a detailed di1cu11ion of coverage 

under different policy type• and examine• variou1 develop

ment• in th• vritiDA Qf ezclu1ion1. Appendi.& C, A. Li&ht, 

"The Lona Tall of Llablllcy, [etc.}," .2 Va. J. Nat. I••· 

L. 179 (1982), dlaCii1ae1 uncertalnti•• concernina coverage 

a1 between ICIA proar.. lnaurance and the CEllcLA po1c-clo1ure 

llablllty fund. · 

28/ 42 O.S.C. I 9608(&). -
29/ 42 U.S.C. I 9608(b)~ -
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"for bad faith either in negotiatin1 or in failing to 

neiotiate the ••ttlement of any claim." Thua, the United 

Stat•• may aaaert 1tat• direct action claim• or a111gned 

bad faith claim• in addition 'to it• federal direct action 

claim. 

One likely enforc .. ent i11ue occ:ura where the insured 

11 in bankruptcy. ICIA Sub1ection1 3004(t)"(2) and (3) 

-leaves open the qu.eatlon of whether the 1n1urance proceed• 

are part of the e1tate in bankruptcy. Our probable position 

vill be that if the judgment ii not 1acisfied fra11 the 

e1tate after a period of time 1pecified by 1cace law, 

which i• likely 1ince it 11 in bankruptcy, then the proceeds 

are not pare of the ••t&t• and the govenment or other 

cl&imant1 may· take acti·on directly a~ain1t the insurer for 

che judgment. 

2. CEIC:U. enforcment claim•. 

The only ezpre11 riaht1 of action aaainst in1urance 

carrier• imder CEICLA are aucborized at 1ub1ection1 l08(c) 

and (d), 42 o.s.c. 9608(c) and (d), and which provide: 

(c) Az!1 claia aucbor11ed by ••ccion 9607 
or 9611 of dii1 ctcle aay be ••••rted directly 
qai.n•t any auarancor provicliq evide'ftce of 
fi.laancial re1pon1ibllicy •• reqaried under 
chi• aeccion. ln ·defendina 1uch a claim, th• 
auarancor aay invoke all riaht• and def en••• vhich 
would be available co th• owner or operator U11der 
chi• •ubchapter. Th• suarancor aay alao invoke 
ch• defe1• that ch• i.nc:ident va1 cauaed by ch• 
willful aiaccmducc.of tb• owner or o~eracor, but 
such guarantor may not invoke any otber defense· 
that 1uch 1uarancor ai1hc have been entitled co 
invoke in a proceedin& brcn11hc by the owner or 
o~er~cor againut hill. 
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(d) Any guarantor acting in good 
faicb again1c which claiz111 under thi• 
Act are aa1erted •• a guarantor shall 
be liable under 1eccion 9607 of chi• 
title or 1ection 9612(c) of thi1 title 
only up to the aonecary,limit1 of che 
policy of in1urance or indemnity contract 
aw:h 1uarancor haa undertaken or the 
guaranty of ocher evidence of financial 
re1pon1ibility·furniahed under tbia 
aeccion, and only to the .stent that 
liability i• not .xcluded by reatricclve 
endor1ement: Provided, that thi• 1ub1ec• 
tion ab&l.l not al.tar the liability of my 
peraon under aection 9607 of chi• title. 

The authorization of a direct claim again1c a guarantor 

1• limited to a "guarantor providin~ evidence of financial 

responsibility •• reguired under this 1ectlon" (m11pha1i1 

added). Section 108 ha1 two provi1ion1 requi~lng evidence 

of financial ra1pon1ibili~y. Section l08(a) requirl1 evidence 

of financial re1pon1ibility by the owner or operator of 

certain ve11el1 and off1bore facllltie1, in accordance with 

regulation• promul1ated by th• Preaidant. Thu1, once che 

Pre1ident or bi1 deaignee promulgate• auch regulacion1, a 

ri3hc of direct action i• available again1t any_ in•m'•r 

111uin1 ln1urllllc• under tho•• regulation• co a covered 
30/ 

ve11el or offab.or• facility.--

Th• aacond requir .. ent for 99idence of financial 

r••Pcm•ibilicy 11 in Section lOl(b). Section l08(b) 

30/ The Coaat Guard cake• Cb• viev that aectioft lOl(a) of 
- ·CEICLA "implicitly" repeal• or 1uJ»er1ed•• !inancia.l 
re1pon1ib111ty r~ulaciona under aection 3ll(p) of ch• Clean 
Wat•r Act, 33 u.s.c. 132l(p), and chac uild•r ch• provi1ion 
1ection 302(c) of C!ICLA, 42 u.s.c. 9652{c), th• aeccion 

[FOOTNOTE CONTlNUEI> ON NEXT PAGE] 
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e1tabli1he1 a framework for impo1ing financial res pons ibilit_y 

requir111ent1 on onshore facilities, but on a prolcnged 

1chedule. Not later than December ll, 1983. the Pre1ident 

i• to identify th• cla11e1 of facilities for which financial 

re1pon~ibilicy requirement• vill be developed. The actual 

requir111ent1 are to be pr0111ulg&ted no earlier than December 

' ll, 1985. When th• regulation• are promulgated, they are 

co impo1• incremental financial re1pon1ibility requirements 

over a period of not less than three year• nor more than 

silt year1 from the date of promulgation. Tbu1, under the 

framework e1tabli1hed in Section l08(b), financial re1pon-

1ibility requirements would not begin until at lea1t Deceatber 

ll, 1985, and con1equently, a direct claim again1t an 

in1urer under Section l08(c) could not be made until 
· . 31 I 

after that date.~ 

[FOO'mOTE CONTINUED FlOH PIEV10US. PACE] 

3ll(p) re1ulation1 r111ain in full. force and effect until 
1ucb time .. 1ection lOl(a) regulation• are i11~ed. 

Financial reapon1ibility requir .. ent1 and direct cau1e 
of act,on pr09i1ion1 1tmilar to cbo1e contained in 1ection 
101 of Cll~ are al10 found in aeccion 311(') of th• Clean 
Water Act, 33 u.s.c. 131l(p), and in 1ectioa 305 of tbe Outer 
Continental Shelf Landi Act Aaendaenc1· of 1978, 43 u.s.c. uu. . . 

. ,, 
Th• autboricy to praaulgate financial re1pon1ibility 

re•ulation1 required under C!ICIA 1ection 108(~) r••arding 
ve11el1 and off1bore facilitie1 va1 delegated co the Coa1t 
Cuard by Executive Order l24ll (May 5, 1983),· 48 Fed.leg. 
20891 (ll&y 10. 1983). . 

31/ Thit entire provision may be qualified in the, ... 
~ m&nner·a1 ••t forth in RCL\ Section 3004(C) durin1 
reauthorization of CERCL.\ in 1985. · 
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The next question 11 whether 1ome other federal claim 

a1ain1t insurers may be found or implied under CERCLA. 

The two 1ection1 of CERCLA mo1c relevant co the po11ibility 

of a riJht of direct accion"again1c an in1urer are Section• 
-

107 and 108, 42 u.s.c. I 9607 and 9608. Section 107 is 

the •ain liability provision of CEICLA and doe1 not by it• 

terma include in1urer1 aaonJ the li1c of re1pon1ible parti•• 

listed in Section l07(a). Section 107(•) pre1etve1 the 

val idi cy of insurance agreement•, but doe1 not implicitly· 

or e.zplicitly authorize action• directly against in1urera 

by a ~arty ocher than the in1ured. As noted above, an 

analy1i1 of the language of section 108 reveals a legislative 

intent co permit action• directly a~ain•t fin~cial respon-

s ibili cy inaurera, but only m:ider limited condition1. 

A clear federal direct riJht of action under CEllct.A 

against inaurance compaliie1 appear• co be dependent upon the 

i11u.ance of financial re1ponaibility regulations. As co tbe 

on.bore faciliti•• with vb.ich ve deal moat frequently, 1uch 

regulation• vill not be promul.aated until at lea1c December 

11, 1915. In th• interim, there i1 only a potential for 

developina an inter1titial federal c011110n lav, baaed on 

th• need for a uniform appro•ch to the,a11ertion of claim• 

aenerally allowed under .1cace lav. CEICLA 1ection 302(c) 

pre1erve1 financial reaponai~ility regulation• i11ued 

under 1ection 311(p).of th• Clean Water Act and IC1.A, •• 

w•ll aa .al1 1tace direct action claim• which the United 

Stat•• may be enci~led co ••••rt. 



- 36 -

B. A11igned or S\lbroaated Claims of the In1ured 
A11igm11ent After Judgme~c. A11ignment Before 
Judgment, Assi~nment of Claim1 for Breach of 
Dutie1, and A11ignment1 After Bankruptcy 

Thi• 1eccion vill di1cu11 whether and under what condi· 

cion1 a defendant or potential defendant in a RCllA or Ctlet.A 

~a•• could a11ign ita claim again1t it1 liability insurance 

carrier co tb• United Stat••· I.a vith other in1urance i11ue1, 

th••• are lar1ely 111ue1 of State lav. Accordinaly, 1pecific 

acate auchoriti•• ahould be con1ulced before any atracegic 

deci1ion1 are made. 

Re1olution of a11igm1enc que1tion1 dependa to a 1ub· 

atantial degree on the factual context of the ca1e. Thia 

di1cu11ion a11ume1 that the United Scace• ha1 a RCPA or 

CEICt.A claim acain1t a defendant and chat th• defendant ha1 

po11ible liabil~ty insurance coverage vith reapect co chat 

claim. If the defendant. 11 a •deep-pocket," 1.e., _it vill be 

able co 1aci1fy any jud,aienc •Aain1c it, che anited Scates 

probably would not vane co cake •ore than a pa11ive role with 

re1pecc to lnauranc~ coverage 111ue1.· Acordinaly, for purpoaea 

of further di1c:ua1ion, .,. can a11ume that ch• defendant ha1 . 
little if any a11et1 to 1atl1fy the CEICLA judpienc and chat 

th• United Stat••' priaary hope for 1v.b1tantial recovery 11 

fram th• inauran:c• carrier. 

A11igm1ent After Judgment 

Fundamental 111u•• ~·1•rdin1 th• proaecution of direct 

action claim• again1t an in1urer are u1ually dependent on 
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whether a Judgment has yet been entered against the insurea 

defendant on the claim. If it has, there are a number 

of poaalble aethod1 for pur1uing claima directly agalnat the 

insurance carrier. These may include, depending on the 

juriadiction and th• in1urance policy involved, proceeding 

a• a third party beneficiary under the policy, a1 a judgment 

creditor garni1hee, aa an a11ignee, or proceeding under 

applicable 1tatutory provi1ion1 allowina direct 1uic against 

the insurance carrier. See A. Yindt, Insurance Claims and 

Oisputea 365 (1984). Of course, if tha inaurance carrier 

ha• defended it• inaured without a reaervation of its 

ri~ht to deny coverage, it can be expected to pay the 

judgment, to the extant of policy limit•, without the need 

for further proceedinga. 

In the abaence of a policy provision providing for 
. . 

direct action by th• injured party, th• United State• c~uld . . -
proceed after judgment via gami1bment or ap~licable at·atut~ry 

provi1ion1 allowing direct claim• againat the.lnaurar. 

Alternatively, an aaaigmaent could be taken of the inaurad'·a 

right• &1•ld1t 1t8 in1urer, in partial or .full •'ttlement of 

the Olllted Stat••' ·claim aaainat the inaured. 

iiability 1naurance Polic1e1 generally have a proviaion 

prohibi tin& ••• ianment.•. Tb• follovina provia ion 11 typical~ 

A11i!menc. A111gmenc of incereat ··under chi• 
policy 16&ll not bind the company until it• 
con1enc 1• endor1ed hereon. 

Neverthele11, court• have al.Dioat uniformly held that the 

prohibition i• one againat a11igninc ch' general coverage 
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provided by th• policy before loas, and Chae ic doe• noc 

encompa•• a prohibition against as1igm11ent afcer a loss has 

occurred. Th• ba1i1 for thi1 di•tinct1on ha1 .been explained 

a1 follov1: 

Although there i1 aome authority to the 
contrary, the Kreat weight of authority 
aupporta the rule that general 1tipulation1 
in policie1 probibici~ aaaigrmenta thereof 
except vith the conaent of tbe 1naurer apply 
to aaa1gnmenta before 101• only, and do not 
prevent an aaaignment after 1011, for the 
obvioua reaaon that the cl&uae by it• own 
te:ia1 ordinarily prohibit• merely th• a11i~n
ment of tbe policy, a1 d11tinRui1hed from a 
claim ariainR thereunder, and the •••i~nment 
before loaa involves a tranafer of a contractual 
relationahip vhil• the aaaignment after 1011 
11 the tranafer of a right to a money claim. 

16 Couch on tnaurance 2d l63:40 (Rev. ed.)i accord, 7 

Appelman, Insurance Lav & Practice 14259; Maneik11 v. !5.:, 

Paul Insurance Co., 655 F.2d 818, 826. (7th Cir. 1981) ("Policy 

provision [againat aaaignments), however, can only· prohibit 

aa1ig~ent of policy coveraae, not a1111nment of an accruea 

cauae of ac.tion."); Inteniat1onal llediscount Corp. v. Hartford 

Accident & Ind .. nit? Co., 425 F.Supp. 669 (D. Del. 1977); 

and Brown v. State Farm Mutual Automobile Insurance Aaso-

ciation, 1 Ill. App. 3d 47, 272 R.E. 2d 261, 264 (1971) 

Following an aaaignment, tbe a91ignee stand• in the 

1boe1 of tbe !naured _and vill be 1ubject ~o any defenaes that 

the inl\aer had against the inaured p~ior to a1aignment. !!.! 
A. ~indt, supra, at 367. Thu1, tb• in1ur1r can aasert.that 

the claim i1 not within the coverage of the policy or chat 

policy conditions have not been cam~lied with. Th•refore, 
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ch• value of any assignment 1hould be examined carefully 

prior co its acceptance as con1ideration for settlement. 

Aa1ignmenc Before Judgment 

\Jhile an assignment after judgment i• generally 

allowed-. aaai~nment1 before .1udgmenc present special 

probl .. 1 and may noc "be appropriate in certain 1ituations. 

At leaac two problems arise in the prejudgment context. 

First, liability pol1c1e1 aenerally require the insured 

co cooperate vich the insurer. A11i~nment of a claim under 

the policy againat the inaurer could be construed Al a viola

tion of the cooperation requir .. ent. Such a conatruction 

would be likely if the in1urer ha1 &&reed CO defend and bas 

not denied coverage. The c·:- ~ ... ~ration clauae of a liability 

in1urance _policy vill be deeaea violated where the in.ured, 

by collusive conduct, appear• to be a11i1ting the claimant 

in the maintenance of hi• action. 14 Couch on Insurance, 

supra, f51.115i ~Brown v. State Farm Mutual Automobile 

Insurance Aaaociation, aupra, 272 N. E.2d at 264 C"(C]ollusion 

in reapecc co 11ab111ey 11, of courae, a direct violation 

of the non-cooperaci~n clauaea of th• in1urance polici~ and 

if e1tabli1hed 11 a defenae to the inaurer'a liability."). 

Bovaver, in a aituation where the inaurer h&a denied , 
cover•&• and baa refuaed t:") ~d, an u1l1naent 1bould not 

violate the cooperation .requ•r.aent. It baa aenerally been 

held that there ia no duty co cooperate once ch• in1urer has 

denied coverage. 14 Couch on ln1utance, supra. 151.121 i A. 

Windt, su~ra, at 97; Shernoff & Levine, Insurance: !ad Fait~ 
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}.itigation, 13.06[3} (1984); and.!.!.! Critz v. Farmers In~urance 

Croup, 230 Cal. App. 2d 788, 41 Cal. Rptr. 401 (1964). In 

Critz, th• court rejected th• arawaent that an a11ignaenc of 

right• againat the insurer vtolated the cooperation ~reemenc 

of the policy in a 1ituation where the in1urer had itself 

failed to c0mply vi.th the policy. 130 Cal. App. 2d at 801. 

The Court 1tated: 

\lhatever may be [the in1u.red'a] obligation co 
the carrier, it doe1 not demand that he bare 
hi• breast to the continued danger of per1onal 
liability. By executing the aasi•nm•nt, he 
atc .. pca only to shi•ld hiaaelf from th• 
danger to which th• company baa 1xpo1ed him. 
H• ia doubtlea1 l••• friendly to his insurer 
than he aight othervi•• have been. Th• 
ab1ence of cordiality i• attributable not 
to the a11i~nment, but to hi• fear that the 
inaurer baa calloualy apo1ed him to at1n1ive 
per1onal ~iability. Th• in1urer'1 breach •o 
narrov1:the policyholder'• duty of cooperation 
that the 1elf-proc1cciv1 aaai~naent does not 
violate it. 

The. other ob1tacle to an a11ignment be.fore judpenc h 

the 1tandard policy provi1ion •• ·~alled th• "no action" 

provi1ion •• requirit11 & jwlpent againat the inau.red, or a 

1ettlement conaented co by cbe inaurer, before 1uic 11 

commenced a1ainac the lnaurer. one aw:h proviaion provide•: 

Accion Against Company. Ro action shall lie 
agaliat the company ·unle11, a1 a condition pr•c•denc 
thereto, th•r• 1hall hav~ be.n full compliance with 
all of the te1"111 of chi• policy, nor until the 
amount.of che ln1ured'1 obligation to ·pay·ahall 
have been finally deteralned either by judgment 
again1t th• inaured after actual trial or by 
vriccen •are.meat of .ch• in1ur~d. the ~laimanc 
and the company • 

.. 
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See generally, 11 Couch on Insurance, supra, 1144:318-44:323.

~ala, ln 1ituation1 where the in1urer ~a• agreed to defend 

it• in1ured, chi• provi1ion will likely prohibit any pre

judgment assignment. However, an a11ignment may be po1sible 

if the in1urer refuae1 to defend. 

A• noted above, the 1tandard policy provi1ion requires, 

a1 a predicate co the in1urer'1 liability, a judgment or a 

aettlement .. ong the claimant, the ln1ured and the insurer. 

tf the altuation which creates the desire for an assignment 

11 one where the insurer refuae1 to 1ettle, a 1ettl111ent 

without the ln1urer'1 con1enc would not ordinarily create a. 

ba1i1 for liability by the in1urer. However, it has been 

held that ~f the lnaurer refuaea co defend the inaured, the 

in1ured may enter into a reasonable settl1111ent and, there

after, ••~k reimbursement from·lt1 ln1urer. Thi• rule i• 

teated by Appl911an aa foll0va: 

If an in•urer unjuatifiably refU1e1 to de~end a 
9uic, th• in1ured may make a reaaonable settlement 
or comproai•• of the injured per1on'1·claim, and 11 
then entitled to reiabur1 .. enc frCD the lnaurer, · 
even cbou1b the policy pUZ"l»Orta to avoid liability 
for seed.cent aade vitbout the inaurer' 1 conaenc. 

7C Appleman, supra, 146.90. In aw:b a 1ituation, cbe inaured 

aay; aa part of a aetcl .. ent, •ataply a11l1n certain right• co 

ch• plaintiff.• Id. See al10 ld. 14714. In other vorda, the : ----- . 

1ettl•enc can include an aa1l1menc. 

Haneik11 v. St. Paul Inaurance· Co., 655 F .2d 818 C 7-th 

Cir. 1981) 1llu1crate1 chi• ,cine. Thara, Hane1k11 

initia.~ly sued an ac:orney, Solotke, vho represented him 
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in a prior bu1ine11 matter. Solotke'1 profesaional liability 

in1urer, St. Paul Inauran~e, denied coverage and refused co 

.defend, claiming the matter iued upon va1 not within acope 

of the policy. Thereafter, Uaneiki1 and Solotke entered 

into a ••ttlement ~re.ment of $200,000 to be 1ati1fied by 

Solotke'• payment of $50,000 and hi• •••ignmenc co Maneikis 

of hia righta again1t St. Paul. H&neikia aued St. Paul on 

the aaalgtm1enc. Th• trial court granted 1U11111ary jwipent 

to St. Paul. The Seventh Circuit reveraed. It found that 

th• policy proviaion prohibiting aaaignments did not apply 

to a11ignment1 of an accrued cau.1e of action and chat an 

"in1urer'1 wrongful r1fu1al to defend permit• the insured 

co negotiate a reaaonable 1ettl•ent." .!! at 827. !!,! 

,!!.!!? Carter v. ·Aetna Casua""tey=and Surety Co., 473 F.2d 

1071 (8th Cir. 1973); Critz v. ·1armer1 In1urance Croup, 
I 

1upra; Sameon v. Tranaamerica tneurance Co., 30 Cal. 3d 

220, 24·0-41, 178 C&l. Rpcr. 343, 636 P. 2d 32 (1981): 

Shernoff & Levine, eupra, 13.06(3) C"I_c _has al10 been 

held that vben th• lnaurer denl•~ coverage and refu111 to 

defend it• iniurecS, tbe ln1url'd need not ~otify the 

tn.urer ot any· .. 1l1naenc of bis or her right• •••in1c th• 

1'9ur•r prior to Judpent~"); ·and 14 Couch on In1urance, 

1upra, 151.72. Coueb 1tat11 th• i-ul• •• follova: 

If th• in1urer unju1tifiably r1fu.1ea co defend 
an action a1ain1t th• ln1ured, on the ground 
chat th• action va1 baaed upon a claim not 
covered by tbe policy, lt cannot 1uec•11fully 
invoke the no trial clause to bar liabllicy, 
for th• rea1on that vben the 11ttl .. enc by 
th• insu.reci after tbe miju1tified refuaal to 
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def•nd va1 made in absolute ROOd faith in 
order to avoid the chance of ~n adverse verdict 
for a much larger su::, it would seem grossly 
unju1t, if not concrary co public policy, to 
1n1i1t that there mu1c be in every caae an 
actual trial and verdict. 

'to aummarize, where the United Scates h&1 not ~et 

obtained a jwlgaent and where & defendant'• in1urer bas 
32/ 

refuaed to defend,~ a ••tcl .. ent could be con1idered vith 

the defendant vbich included, among other things, a1signmenc 

of the defendant'• claim• &gain1t its insurer. Specific 

scat• authority ahould, of cour1e, be conaulted before such 

an a11ignment ia neaotiated and accepted. 

A11ignment of Claima for Breach Dutiea 

Another face 1icu.ation in vbich the aaaignaent 11aue 

frequently ari1e1-i~volv.1 bad faith refu.aal to·1ettle. 

It.1• Aenerally held that an inaurance carrier which in 

bad faith refu.ea to 1ettle a claim vichin policy limit• may 

thereafter be liable to the in1ured 1f a jwlgment 11 entered 

beyond the policy liaic1. Thi• aubject 11 d11c:ua1ed at length 

in 7C Appl91Dan. 1upra 114711·15• .§!!,!.:.I•• Critz v. Farmer• 

Insurance Group, ayprw. 
I 

For llZ .. ple, aa~\111 that plaintiff 1ue1 defendant for 

$50,000. Defendant haa_an in1urance policy vitb a $25,000. 

32/ An in1urer aa1 frequentl{ defend it• 1n•ured vith a r•••r
--- vation of 1t• r11hc co u cimately den1 covera,e. There is 
a divi1ion in autboricy aa to vbether 1w:;h a re1ervation of 
right•, or non-waiver aare.ment, mu.at be ~on1ented to by the 
in1ured. See 14 Couch Oft tn1urance, 1upra, 1651:19. Aa noced 
above, if there 11 a de!en•• Sy cbe in1urer vith reservation 
'of right1, it may be que1tionable vheth•~ the defendant - . 
could enter into a settl.ment without th• in1urer'1 consent 
and acill preaerve ic1 ri1ht1 a1ain1t th• in1urer. 
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policy limit. During the course of litigation, ?laintiff 

offer1 to 1ettle for S25 ,000. If the insurance carrier in 

bad faith refuae1 to accept the settlement and judgment i1 

thereafter entered for $50,000, the in1urer vill be, f.f it• 

bad faith 11 e1tablisbed, liable to pay the entire 550,000 

and may al10 be 1ubject to a punitive damage award. 

In the 1ituatioa de1cribed, one &11igament i11ue arises if 

the inaurer, after judgment, pay1 plaintiff $25,000 buc 

refuse• co pay the other $25,000. Can the defendant as1ign 

1c1 bad-faith-refu1al-to-pay claim to plaintiff in 1aci1fac

tion of the Judgment again1t it'? Hoit court• have 1aid yea. 

Brown v. Stace Farm Hutual Automobile Insurance A11ocia

!.!!m· aupra, illu1trate1 tbi1 aituation. There., an in1ured. 

va1 •u•d for $40,000~ It had an automobile liability 

policy for $20,000. After di1covety, the plaintiff offered 

co aettle for $20,000. The offer va1 refu9ed. Judgment 

va1 entered for $40,000. The in1urer then pa~d $20,000 •. 

The in1ured'1 oaly ••••ta tMre $5,500 and a p0cencial clai= 

aaainst the inaurer for bad faith refuaal to aettle~ Thoae 

a11ec1 were a11i1aecl to plaintiff, vho then 1ued the in1urer. 

Tb• Illinoia appellate court alloved the a11ignment 1tating: 

"Ve find no valid reaaon 1n pul)lic policy why tbe cau~• of 

action 1bould not be a111~able.• 272 M.!. ld at 264: accord, 

Murphv v. Allatat• Inaurance Co., 17 Cal. 3d 937, 132 Cal. 

lptr. 424, 533 P.2d.584, 587 (1976) (Nth• in1ured may a111gn 

hit cauae of action for breach of th• duty to aettle without 
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con1ent of the insurance carrier. even when the ;>olicy prov1-

1ion1 provide to the contrary."). 

Bad faith refuaal to pay claims may well ari1e in CERCLA 

ca1ea._particularly •• the requirement• of CERCLA become 

more clearly e1tabli1hed. In 11tuat1on1 where the claim of 

th• United Stat•• ezceed1 policy l1m1t1 and the in1ured has 

little lf any aa1et1 of it• own, it may be advi1able for the 

United States to con1ider makins a le11-than-pollcy-limlta 

aettlement offer. If the offer 11 refused and a jud~ment· 

beyond policy limlts ia obtained, the United States can then 

conaider caking an a11ignment of the in1ured'a claim aaainat 

the 1n1urer for V!'ongful refuaal to aettle. 

Finally, a11ignments in th• exce11 liability context, 

~. vh•r• a j"udpent uceed1 policy limit•, are al'p&rently 

quite common and allow the judJment creditor to •••k full 

reiabur11111ent from th• in1urer. One treaciae deicribe1-tb• 

1ituation .. follov1: 

A common practice by which the injured third
party claiaant acbievea full compenaation. and· 
ch• in1urecl 11 ab1olved from the liabillty 
judgment, i• an .. aigmaeat by th• in1u.red 
of hi• r11ht• agai.Dat the in1urer to th• 
inaured' 1 judpent•credicor. In achan1e 
fo.r cb• a11 igmaent, the claiaanc • i&n• a 
covenant not to uec:uce above th• policy 
lialc1 agai.D1t th• ln1ured. th• a11lgment 
cbua beca11e1 a convenient vay for the inau.red 
to fully 1atl1fy th• injured pare,. In 
1icuation1 vher• th• ln1ured 1• baaically 
'judgment proof,' it aay well net the injured 
party far more than esecution of th• jud~••nt 
&A&in1t the inaured. one diaadvantqe of 
tnis cectmique for th• claimant ia that th• 
ri1k1 of collecti'bility and liti&&tlon 
again1t the in1urer fall upon th• claimant. 

1 Long, Lav of Liability Inaurance 15.46. 
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allov1 a party who haa obtained judgment under the policy 

to proceed •A&inat the insurer. 1t provides: 

Any peraon or orianization or the l•Ral 
representative thereof who has aecured 
1uch judgment or written agreement 1hall 
thereafter be entitled co recover under 
thi• policy to the ext•nt of the in1urance 
afforded by chi• policy. 

Where 1uch provi1ion1 are pre1enc, they are probably 

required by 1catute. 
- 33/ D. Common Law Denial of Direct Action--

Common law generally denie1 claim• by injured 

per1on1 again1t a tortfea1or'1 in1urer. Appl .. an, I 4861. 

Liability and indemnity policie1 (the firac covers the 

insured'• liability, the second primarily 1erve1 co cover the 

iaaured'• loi•••) c~ically contain clau.ea barring joinder 

of the .1n1uret· .in action• again1t th• ~naured, which are 

uph•ld in the &b1ence of a atatuce to the contrary. Appleman, 

I 4861 •. Similarly, mo1c Jur11diction1 do not allow the in1urer 

co intervene in an action again1t.the ln1ured. Appl•an, 

I 4861. !!!• !.:.I•, United State• v. Rorthea1tern Pharmaceu-

-.- cical and Cha-teal Co., Inc., Civ. Ro. 80·5066-CIV-S-4 

(V.D. Mo., May 3, 1983) (included in tbe Compendium) (denying 

imurer intervention in a llCIA I 7003 and CEllCLA II 106 and 

107 action). 

33/ Tb• di1cu11ion under chi• headina and th• next is 
~ derived lar••ly from· two aouree1: A~~lml&ft, In1urance 
Lav and Practice (1981, Suppl91Denced 1984), II 4861, et. seq. 
("Appiaan") (Appendix L), and American In1urece A110-
ciac1on, Scacuce1 Affectins Liabl!lcv insurance (1§81) 
(XL\ survey) CA·l\llallary of atreet action rule• in en• 50 
1tate1, Gum and Puerto ltico 11 pre1ented at Appendiz M.). 



- 48 -

There 11 one notable exception to the common law rule 

regarding direct action. Some jurisdictions allow direct 

action•, in the ab1ence of a direct action 1tatu~e. where 

the policy i1 required. ·Ala&ama recognize• 1uch an exception. 

while Arizona doe1 not. In lllinoi1, it ia recognized in 

action• on .. ployer'1 liability and compen1acion policie1. 

Appleman, I 4862. Thi• exception ii 1oaetime1 qualified for 

1pecific for111 of in1urance. !!! Appendix M. Since states 

operating approved lCIA regulatory progr8111 vill probably 
' require in1urance under 1tate lav, thi1 acepcion·11ay be 

1 ignificant. 

E. State Direct Action Statute• 

Aa of 1981, tventy•1even 1tate1, Puerto Rico and 

Gu.a had adopted 1ome fom of direct action 1tatute. See -
Appendix H. Th••• 1tatute1 may allov joinder of in1urers. 

independent prejudgment littaation again1t in1urer1. post· 

judgment 1uit1 to recover directly from 1n1urer1, or 101111 

combination of tbe1e option1. Th••• 1tacute1 typically 

provide that liability policies •Ult contain provi1ion1 

allovin1 1uch 1uit1, or provide that 1uch •uit1 may be 
34/ 

brOQ&ht noarithltandina a policy clauae to th• coatrary.---

Frequantly, authorized direct action claims are limited 

by category or are othenr11e conditioned. For mcmDple, 

34/ The fir1t direct action suit brought by the United· States 
- to recover from tbe-in1urer of a ICRA/CERCLA judgment 
debtor 11·United Stat•• v. Continental In1urance Co., Civ. 
No. 85·3069-tv-s-- (~.~. Mi11ouri, filea Rircn \§SS). ~he 
comp!iint i• preaeated a1 Appendiz R. 
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11steen 1tate1 allow poac-Jud•menc 1uic1 ·~•inst in1urer1 

only if tbe judptent ha1 not been be met by execution upon 

tbe in1ured. Only Loui1iana, Cuca and Puerto Rico allow 

broad prejudgment direct act1on1. !!! Appendix H, and the 

AIA Survey, which contain• detail• of individ~l 1tate 

1tatuce1. 

Due to the extraordinary variety of atate 1tatute1 

on chi• aubjecc, the United Stat•• may be 1erved beat 

by arguing the nece11icy of a uniform federal conimon law rule 

for direct action in RCRA and CERCt.\ caae1, •• h&1 been done 

au.cce1sfull7 for th• aimilarly divert• iaauea of Joint and 

aeveral liability and contribution. See United Scates v. ~ ____ ..._.......,.......,......., 

A 6 F Materials, 578 F. Supp. 1249, 1255-56 _(S.p. Ill. 19!'4li 

United State1·v. Chem-D?n•· et al •• 572 F. Supp. 802, 807 

(S.D. Ohio 1983; and Wehner v. Syntex Agribusine11, Inc., 

Civ. No. 83-642 (2) (!.D. Mo. April 1, 1985) IX Chm. & Rad. 

Ya1te Lit. Rptr. 879. 

F. Ocher Procedure• for LitiJation ·Becveen 
tn1urer1 and the United State• 

1. lnte?Yentlon by th• in1urer in· an acclon by 
th• United Stat•• a1aln1t the in1ured. 

A• lndlcated at p. 47, 1upra. the court• generally 

have not allowed l.n1urer1 to intervene in 1uit1 against the 

inaured. ns.a·hu prov•n tn• in all ca••• in vbich th• 

que1tion baa been teated under ICIA and CERCl.A. On the other 

hand, lf all parti•• to th• litiaation 1upport permi11tve 

intervention in an action by the United Stat•• under an 
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environmental 1cacuce, there is no obvious reason why 

intervention muse be denied. 

2. Declaratory judgment 1uit1 becween the 
in1urer and the in1ured. 

Private and aovenmental civil 1uits ur.der RCRA 

and CERCLA have •pawned 1everal 1uit1 for declaratory relief 

betveen in1urer1 and purportedly in1ured va1ce 1ice ownera 

and operator•, tran1porter1 and 1enerator1. A private 

attorney reportedly stated in April, 1985 that Aetna Casualty 

In1. Co. (one of the major carrier• in the field) was then 

receivinR an average of tvo hazardou1 va1te related claims 

per day. In 1everal 1tate court ca1e1 involvin1 coverage 

disputes betveen CEllct.\ re1pon1ible parti•• and ~heir insurera, 

effort• have beea·made co join the United Stae1·a1 a third 

party defendant on the ground• tbt it i1 an interested party. 

~one of th••• effort• -baa aucceeded. 

Sover~ign immunity bar1 any 1uit again1t the United Scacea 

in the abaence of a 1pecific con1rea1ional waiver. There ia' 

ao atatute providing that the United Stat•• can be named •• 

a defendan~ in one of th••• ca1e1. Th• type of relief 1ought 

doe1 not , ... to af~ect the applicability of th• immunity 

cn1e vay or the other; and the ca1e1 &•nerally hold that th• 

doctrine 11 ab1olute. thua, th• 1tate court• do not have 

juri1diction over the United Stat•• in th••• in1urance 

suits. Block v. North Dakota, 103 S.Ct. 1811. 1816 (1~83); · 

United State1 v. Sherwood, 312 U.S. 584, 586 (19M1). 
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Succ111 by the insured in coverage litigation probably 

preclude• the inlurer from cont••ting 1ome or all queacions 

of coverage in a 1ubsequent direct action by the United 

Stat••~ Th• doctrine of collateral eatoppel, or i11ue pre

cluaion, hold1 that where an 111ue of fact or law va1 actually 

lltlgaced and determined by a valid and final Judsment, that 

determination i1 conclualve in a •ub•equenc action involving 

the 1e11e parties or at leaat the 1a111 party a1 11 1ought to 

be held, whether it 11 on the 1ame or- on a different claim. 

Wright, Lav of Federal Court• I 100A (4th ed. 1983) [hereinafter 

Uright] • and ca1e1 cited. 

If th• United Scat•• ia not a party to the litigation·, 

could it ~. bound? Ordinarily, per1on1 who were not parti•• 

to the firat action will not bee1topped. 18 c. Uright, A. 

Miller & E. Cooper, Federal Practice, Procedure, and Juris

diction· ff 4448-4449 (1981) and [hereinafter Wright and Miller] 

and ca1e1 cited. Uhere a defendant 11 not 1ubjecc to the 

juriadiction of a court, it can ~t be a party and chua can 

not be"boand by collateral e1coppel. Zenith ladio Corp. v. 

Baselcine l•••arch, Inc •• 395 U.S. 100, 110 (1969); Oil & 

Ga• Venture• Fir1c 1951 Fund, Ltd. v~ Kuns, 250 F. Supp. 

744, 753.54 (S.D.N~t~ 1966); and 11 Wriaht •. Miller I 4449. 

Thu1, if a court could no~ eaerc11• juri1dlccion ov•r ch• 

United Stat••· tbe United Stat•• co~ld not be conaict.red & 

- party and could not be e1topped by any dec1•1on by the court. 
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However, nonparti•• to suits can sometimes be held co 

be collaterally ••Copped if the nonparty actively partic-

ipated in the prior ca1e, and va1 a party in everything but 

name; if the nonparty' • i;:-i::: !SCI vere 1pecifically repre-

1ented in the fir1t action, !.:.&.:. a tru1tee or guardian was 

involved in the fir1t 1uit; if the nonparty had 1011e actual 

duty co either enter the lav1u1t or a1ve 1ome notice that ic 

va1 not intere1ted in the 1uit and would not ~onaider itself 

bou:nd by it; or, if there va1 a 1ufficienc party to che 

1uit, .!.:.!.:.• they held 1w:ce11ive intere1t1 in the property 

chat va1 the 1ubject of the 1uit. 18 Wright & Miller I 4449 

and cases cited. 

Th• fir1t tvo except•~~- w~ not , ... appli~able to the 

United Stat••· Th• latter tvo exception1 to the nonparty 

rule might conceivably apply. Th• fir1t of th••• latter 

exception• would extend preclution to tho•• per1on1 chat had 

an opportunity to participate in the litigation, that did 

not do 10, that did not inform the actual parti•• that they 

might rai•• the ia•ue in the future, and thus lead the partiea 
• 

to believe chat they var• not interested ln the licigacion. 

Thi• aception 11 primarily e1poued in th• vorka of com11en

tator1 .and 1• really a form of equitable e1coppel. !!,!. 

••I•• 18 Wright• Miller II 4452 and 4453: and leacat .. ent 

(Second) of Judgm.ata 1·62 (1981). lut the rule• for applying 

equitable e1toppel ·again1t che Oniced State• are unique. It 

is by no means clear th•t the United State• can be ••topped 

under any circum1cance1. Some Circuit Court• of Appeal have 



• 53 • 

1cated that e1toppel cannot lie against the federal ~overn

aent. Hick1 v. Harris, 606 F.2d 65, 68 (5th Cir. 1979). 

Other Circuit• have allowed the United State• to be estopped 

under certain limited circumltance1, i.e., where there has -
be.n a mi1repre1entation that ri1e1 to the level of "affirmative 

mi1conduct.• Community Health Service1 of Crawford Councv, 

Inc., v. Califano, 698 F.vd 615, 620-21 (3rd Cir. 1983); - . 

Mendoza-Hernandez v. INS, 664 F.2d 635, 639 (7tb Cir. 1981). -
These deci1ion1 allowing estoppel may not be !n keeping vith 

the Suprmne Court'• late1t pronouncement on the i11ue, 

Schweiker v. Han1en, 450 U.S. 785, 788-91 (1981). But eve~ 

if th••• deci1ion1 atill are valid, getting a eaae dismis.f•d 

becau1e a co\lrt baa no juriadiction and later raiaing the . . 

••• i11ue in a court·-of coml)etent juri1diction doe1 not 

1eem to be •affirmative misconduct• -· at least where there 

are no repre1encacion1 accompanying the diimi11al'of cha 

tirac ca1e that the i11ue will not be raised lacer. 

Even if chi• .acepcion could be refuted 1w:ce11fully, 

ic may be a better idea 11aply co aooc it, aince th• United · 

Stat•• could do 10 vitb a minimum of effort. All that would 

bav• to b• done 11 to no~ify the parties after the United 
. . . 

State• i• d1a111·ed that it vill not con11der itself b.ound 

by any determlnation1 in the caae. •. 

Th• second potential_ly applicable exception to th• 

nonparty rule holds that where there i• aome le1al relationship 

becween th• nonparty and a party, 1uch •• vbere one 11,a 

predece11or ln lntere1t co the aae claim or property, the 
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nonparcy can be bound in later 1uit1. An insurance company 

would 1e1111 to have a ba1i1 for ••Copping the United States 

fro• retrying che in1urance company'• liability under its 

contra~t on this ba1i1 only if the United St•t•• actually 

ba1 taken an a11ignment of th• aa1ured'1 claim against the 

carrier and baa no independent right• of action. 

Tb• precluaive effect on a aonparcy Judgment creditor 

of a flndin~ of no coverage in a 1uit between the in1urance 

company and its in1ured was addre11ed·in Hocken v. Allstate 

Insurance Co •• 147 S.".2d 182 (Mo Ct. App. 1941)._ Hocken 

filed 1u~c again1t the in1ured for per1onal injurie1 1uffered 

a1 a re1ult of a car accident and recoyered a Judgment for 
..... 

$2.500. lnlile Boeken'• suit va1 pendin1. the inaurance 

campany filed 1uit agaln1t the intured and Hocken 1eeking a 

declaration that the policy wa1 void due to fraudulent 

ml1repre1entatlon1 by the ln1ured in the procuraient of the 
' policy. For undl1clo1ed rea1on1, the ln1urance company 

diniaaed Hocken aa a pare, and judpent wa1 rendar.ed q.ainat 

the lnaured prior to tbe entry of a Juda-enc for $2,500 in 

Boeken'• favor in tbe underlylna personal injury 1ult. 

Boeken later brou&ht a 1arnl1bllent proceedlna ••alnat 

th• lnaurance campany co recover tbe $2,500 Jud&ll•nt. 

In tea defen1e~ the ln1urer contended thac the declaratory . 
jud~ent a,ainac the lnaured va1 not 1ubject to collateral 

attack but va1 binding on Hocken because 1he va1 in prtvity 

vlth the in1ured, having derived her r11ht1 a'aln1t the 

ln1urance company 1olely cbrough cha ln1ured. Th• trial 
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r.ver1ed and remanded the case for a new trial on the i11ue 

of coverage. 

Th• crux of the appellate court'• deci1ion va1 it• 

holdinK that, contrary to che in1urance company'• a11ertion, 

th• injured party va1 not a privy co the 1uit between the 

in1urance company and the ln1ured. It rea1oned chat Rocken va1 

not privy becau1e •h• acquired whatever r1~ht1 1h1 po11e111d 

under the policy prior co the in1cicution of the d•clarato'C'Y 

judgment action. 147 S.U.2d at 186. "After tho1e rights 

came into exi1tenc1 t~• inaured could not by any ace, or by 

the 1ubmi11ion to the rendition of judgment again1c him, 

lessen the interest vested in [the injured party]."~· 

Boeken'• right• vere acquired before th• in1cicucion 

of the declaratory jucl~menc action b1cau1e under K111ouri law 

th• injured party acquire• it• rights to the in1urance covera,e 

at tbe time of the accident or the occur:enc• of the injury. 

"It ia true chat tho•• rl&ht• were originally derived throuJh 

ch• in1ured, but by operation of law they are fized and 

independent of any control by the insured, 10 that •• co all act1 . 
and relation• 1uJ)1equent to th• accident, wbicb aave ri11 co 

plaintlff'i right•, th.,. v.re not in priviey.• !!· at 188. 

!!! ~ Matbi1on v. Public Vork Suppl? Di1trict, 401 _s.Y. 

2d 424, 431 (Mo. 1966) ("to aake one "privy" to an action he 

mu1t have acquired hil intere1t in the aubj ect ·of "the action 

1ub1equent to the commencmaent of the suit or rendition of 

· j udg::ent") • 

' 
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The right• of the United States against an insurer 

ln an environmental case·, under thia analysis, would be 

acqulred at the time of the accident or occurrence giving 

riae to liability. 

tourt• 1n other It•: ~e in accord with the logic 

and holdlng in Boeken. In united Farm Bureau Mutual 

Inaurance Co. v. Yampler, 406 R.!.2d \195 (Ind. Ct. App. 

1980), an injured party •ought to execute a judgment agaln1t 

the insured by proceedini again•t the insurer. The insurance 

company asserted that a previous JudKm•nt againat the lnsured 

on the laaua of coverage vaa .£!! Judicata aa to tbe injure~ 

party. The court held chat the injured party was not in 

privity with the lnaurer or the lnaured and not bound by the 

outcome of the declaratory judgment. ll· at 1197. The 

court relied on 7 Am.Jur. 2d, Autcnioblle Inaurance 11(1963): 

.,, 

A j udttment determlnl~, a• b·ecveen 
an automobile liabilitJ in•ur•r and the 
in•ured or a person claiming to be in· 
aured, a queation of coverage in favor of 
the insurer do•• not, aa a aatter of rea 
Judicata, ·preclude ch• injured person 
!ram litigating th• que~tion of coverage 
in a •ub1equant action or proceecllftl in-
1t1tuc•d by hia a1ain1t th• inaurer, •inc• 
th• injured ,eraon 1• not in privity vith 
any of. the parti•• in the former proceeding. 

In Gladon v. Searle, 412. P .2d 1'16 (Wa1h. 1966). 

vb1le a 1u1t by an injured party again1t the 1naured va1 

pending, the ln1urance company caamen.c:ed .. an action aga1nat 

th• in•ur•d for a declaratory judgment •• to coveraJe •. Th• 

company did not notify or actm11pt to join the injured party, 

and a default judamenc was ence~ed in favor of ch• insurer 
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after tbe in1ured failed to an1wer the suit. The 1nj~red 

party 1ub1•quently recovered a default jw:lgmenc &Ja~nsc che 

in1ured and filed a garni1bment action &Jain1t the in•~rance 

ccmpany. Jwigment wa•. ·entered again• c the in1urer, which 

app•al•d. The court held that "third party claimants 1n an 

action of chi• nature are not bound by a d•claratory jw:igment 

in which cbey var• not made a party.• .!J at 118. 

Tb• in1urance c011pany in Sobina v. BUib?, 210 R.E. 

769 (Ill. APP.• Ct. 1965), 1ought to ua• a judgment from a 

suit becween the ln1urance company and the inaured aa a 

defenae ln an action by the iajured partie• a1a1nst the company 

to recov•r on a Jud1=enc entered againac th• in1u:ed. C!cing 

Hocken, 1upra the court obaerved, "There la ample authority 

holding that the plalntiffa ia the underlyina .tort action 

ar• not in prlvlty vich the iniured, that the insurance 

policy i1 one ~ainat liability and not again1t 1011. chat 

the plaintiff•' rlcht• accrued at the ti.De of the accident 

and vere not eut off in a later decree entered in proceeding• 

to vbich the plaintiff• were not parciea.• lt•_•c 772·73. 

Southern Farm Bureau Caaualtt Inaurance Co. v. 

Ro~lnaon, 365 S.V.2d 454, 456 (Ark. 1963), addr•••ed the 

follovina queacion: 

Can a default declaratory judpenc 
between an in1urer and an in1ured, 
inacituced Vb1l• aait 11 pendina in 
a for•lan. juri1dlccion between th• 
inaurecl and an injured person, vbicb 
1Uit the tn.urer 11. def.ndlng, de1croy 
the ri1ht• of cbe injured person vho va1 
not a varty of the'd•claratory judgment 
proceedings? 
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Th• court 1aid "No," and explained thac che rights of the 

injured parcy arose at the time of the injury and are 

antagon1at1c to th• rlght1 of both the in1urer and the insured. 

!!· at457; !!!~46 C.J.6. tnaurance 11191, p. 123 ("The 

righta-of the injured peraon vbo may maintain an action 

againac inaurer are to be determined •• of th• time of the 

accident out of vhich the cauae of action grew •••• )" and 

Shapiro v. Republic Indeminicy Co., 341 P.2d 289 (Cal. 

1959). In Shapiro, the injured parties recovered a judgment 

""ainac the inaured and then brought an action against che 

inaurer on a public liability inaurance policy that covered 

the inaured. The insurer argued that lei liability muse be 

"" determined according co the policy a1 it va1 reformed in a 

J)O•taccidenc action between the inaurer and the in•ured. 

The court held that, aa third-party beneficiaries of the 

insurance policy, the injured partl•• had an lnteTest c~ac 

· could not be altered or cond!cioned by the independent actio~ 

of the in•ur•r and the insured in reforming ch~ policy. g. 
at 291; accord Boulter v. Commercial.Standard In1ur&nc~ Co.; 

175 F.20 763, 768 (9th Ctr. 1949)(applying California lav). 

The l.v Jeraey Supreme Court baa al10 rejected the 

aq1ment that, becauae ·the injured peraon 1cand1 in the shoes 

of the lnaur~, a judpenc in a auit between the insured and . 
the lnaurer 1• conclu1lve qaln1c the injured party. 

Dran1field v. Citizen• Caaualcy·Co., 74 A.2d 304, 306 

(N.J. 1950). Th• court in Dranafield rea1oned chat the 
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injured p1r1on ha1 • cau1e of action the ~oment he or 1h• 

11 injured and 11 not in privity.with the insured. Vir1inia . 
likevi•• ha• held that, even though a judgment creditor 1tand1 

in th1 insured'• 1hoe1, c~• injured party is aoc b&rred by a 

. plea of!.!! Judicata. ·storm v. Nationwide Insurance Co •• 97 

S.E.2d 759 (Va. 1957). •the inaured and the Company may 

not litigate and have [the injured party'•] rlghca again1c 

th• Campany, which had their inception at the t1me of her 

i~j\U'y, determined in an action to which 1he ia not a party." 

97 S.E.2d &C 764. !!! .!!.!! Bailey v. United State1 Ftdelit? 

and Guaranty Co., 103 S.E.2d 638, 641 (S.C. 1937) (injured 

party vould not be privy, and therefore aot ~ound by judgment 

in a 1u1c·co which he vaa not a party, where bar r1ght1 were 

acquired &C ~1me of injury and prior to the rendition of the 

judgment) •. · 

Th• commenc&cor1 aar•• vith tbi1 line 0£ ca1es. Couch 

•t•t••, "A Judamenc det•rmlns .•• between &n •~tomobil• liabilit: 

lnaur•T and cb.e insured or a peraon claiming co be inaured: 

a qu••tion of coveraa• in favor of th• in1urer doea not, •• 

a ma:-ter of ~•• JwUcata, preclude the injured peraon from . 

11t1&at1na the qu••t1oa of coverage in a aub1equent action 

or proc•edin& 1n1tituted by ht.a aaain1t the in1urar, 1ince 

tbe S.njured p•z:•on 1• Dot in privicy vi~h any of the parties 

in the former .proceedin&•" Couch, Cyclopedia of tnaurance 

lav, 145:945 (2nd ed.) •. Lik.ni••· A'plaan noce1 that "an -
injured person can neither b• bound by a Judgment in favcr 

of che insured in a 1uit brought by another claimant,· nor by 
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a judgment in favor of the in1urer, in an action brou~ht 

upon the policy by the insured." 

69 At.R.2d 858, 859. 

Appleman, St 1521 · see also ·-· - -
One Ohio case that 11 i~consistent with all of these 

ocher ca1e1. In Conold v. Stern, 35 N.E.2d 133 (Ohio 1941), 

an injured party recovered a J udgmenc aga in1 t the 1n1ured 

for peraonal injurie1 1uatained in an automobile coll11ion. 

The Judgment creditor then brought an action again1t the 

in1urer to recover the amount of the "judgment. The insured 

company averred aa a defense a judgment in an action between 

the in•urer and a different party al10 injured in the aame 

colli1ion in which the court held the policy null and void 

due to the 1n1ured'1 failure co cooperate. The court held 

that a judgment in favor of the in1urer in an action by 

an injured party on the que1t~on of noncooperation vas res -
Jud1caia in favor of the -in1urer in a lacer action by another 

per1on injured in the .1ame •ccident. Id. at 140-4 t • - The 

court reasoned that the r11hc of th• inaured againat the 

in1urer va1 fully litigated in the auit by the fir1c injured 

par:, and the declaratory judpent againat the inaured i• a 

~ar aaain•t another injur~ party whoa• right, if any, against 

. the inau:r~ce c;ompany ii derived &om and de_pendenc upon a 

valid ri&ht of che inaured againat the 1naurance company. 

The deciaion 1n Cono.ld 11ovbere mention• th• i11ue of 

privity or when che righca of the 1njured party aria•, _but 
• 

focu1e1 aolely on che right• of a judgment creditor being 

derivative of ch• ~ighcs of the insured. Also, the caae ·, 
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lnvolve1 an action by an injured party vha.re jud~ment has 
. 

been entered ln favor of th• ln1ur1r in a similar action by 

anotber per1on lnjured in th• ••• accident. tlo1t importantly, 

although th• 11or• recent ca1e of Celina Mutual Insurance Co. 

v. Sadier, 217 N.E.2d 255 (Ohio Ct. App. 1966), 1ugge1t1 

that. th• holding in Conold i• •till the lav in Ohio, Conold 

ha1 not been followed by th• court• of any other 1tate. 

Accordingly, although Conold abould caution the United State1 

agaio1t remaining a nonparty to an action in Ohio between an 

in1ured another party injured by the inaured, it should not 

affect the decisions of th• United Stat•• in other itate1. 

Yet another exception to the estoppel rule may be 

applicable to.our ca111. Uhen collateral 11toppel would 

violate general· notion~ _of public policy, or would vork an 

injustice, it ii not to be applied. Specifically, where the 

government is involved in a ca1e de1i1n•d to protect the 

public, it 1hould not be ••topped by previou1 ca1e1 to which' 

it va1 not & party. Porter ' Diet1ch, Inc·.' v. m. 605 

F.2d 294, 299•300 (7tb Cir. 1979); Defender• of Vlldlife v. 

Andrua, 77 Fii> 448, 454 (O.D.C. 1978); le1tat11111ent (Second) 

~f Jw:Ssment1 I 28 (1981); and 18 Wri&ht & Hiller I 4426. 

Razardou1 va1te ca1e1 appear partic:ularly_appoaite for applying 

thi• principle. Th• United Stat•• i1 att1111ptin1 to fund th• 

containment and removal of very 1eriou1 threat• to health 
. \ 

and the environment. It 1hould not be hmapered in tbe1e · 

effort• by estopp•l ari1ing out of litigation. Moreover, 

the line of ca111 di1cua1ed in the context o·f whether th• 



- 62 -

United Scace1 could be considered •• havin~ a relationship 

with 1ome party, and thus be bound by his failure in liti~a

tion, 11 buttre11ed by tbe unique public re1pon1ibilicie1 of 

the Jovenmenc. 

Finally, although it i• doubtful Chae the United Scates 

vill vane co intervene in declaratory judgment accion1 between 

liable parcie1 and their in1urer1, it 11 not ac all clear 

that che court would allov 1ucb intervention in the absence 

of a preexisting judgment and an independent direct action 

claim. !!! Independent Petrochemical Corp., v. Aetna Casualty 

and Surety Co., Civ. Ro. 83·3347. (S.D. Ohio, March 8, 1985} 

22 EllC 1523, IX Chem. and Rad. Uaste Lie. Rpcr. 911 (included 

in the Compendium), denying Rule 24(a)(2) intervention to 

individu&l1 a11ercing unresolved per1onal injury claim• a~ain1c 

ch• bankrupt IPC; buc .E!.:, Re-Solve v. Canadian Universal 

Ins. Co., (Ha11. Super Cc., CA Ro. 14767, Kay 14, 1984), · 

diacu11ed at IX Ch ... & lad. Va1te Lit. ·a~tr. 822 (allovin& , 

the Commonwealth of Ku1acbu1etc1 co intervene ·in an action 

between a polluter and it• in1urer). 
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Gui ca nee 

A~~:-essees 

This ~e~c:a~:-.:~ =~ari!ies the re~uire:nent that an 
e~can;e:~e~t ~ssess~e~t be developed to support all a~minis:ra-
t ive a~~ 5~~i~ia~ e~!:r:e~ent actions un~er Section 106 of t~e 
Co~~rehe~sive E~~~:-~~~ental Res~onse, Compensation, an~ Liability 
A:t (C~RC~Al an~ Section 7003 of t~e Reso~rce Conservation anc 
Recovery Ac: (R:iv.1. Before takin9 enfor:ement action under 
these provisions to a~a:e the hazar~s or ~otential hazar~s at a 
site, t~e E~~iro~~ental Proteetio~ Agency (EPAl must be a~le t: 
~ro?erly doct.:~ent 5n~ justi!y ·its assertio:i that an ir.ur.inent a~~ 
s:.i~sta~:i!l e!'lcar.~e!':!:en: to i'".:

0

:>lic health or welfare or the 
.e-nviroM1e!'lt !!'ay exist. T~e encan;erment assess:nent provices t~.:.s 
~ocu~entation anc justification. !he endan;errnent assess~e~: is 
net necessary· :o su~port Section :04 actions. 

~his me~orandum also provides ;~i~ance on the cont~~~. 
timin~, level of detail, f:>rmat, an~ resources re=iuire: !:r t~e 
?re~aration of endan;erment assessment~. 

WHAT IS AN EKOA.~GE~tNT ASStSSMES~ 

An endan;erm•~t assessment is a determination of the 
ma;nitude and probability of actual or potential har:ti to pucli: 
health or welfare or the e~vironment by the threatene~ or e:t~!: 
release of a haz~r~o~s s~~~ta~ce (!or a CERClA actionl or a 
hazardous waste (for a RCRA acti~nl. 

An en~ange~ent assess~ent eval~ates t~e collective 
demo;raphic, ;eo;raphic, ~~ysical, chemical, an~ ~iolo;i:al 
fact~rs whic~ descri~e the extent of the impacts of a potentia~ 
or actual release of a hazar~ous su~stance and/or hazar~o~s 
waste •. 
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,_ ;eneral, t~e encan~eL~e~t assessment shoulc i:enti!y an: 
cl".aracte::.ze: 

( ~) 

( c) 

( ~) 

Haza:-~oi.;s s~:s:a:-.ces a~:':: :-.azar:ous wastes --res ... -· r ..,. .. 
l·n al' , 1a-· e"""l.P''"'""-e-·"' '"'e"'' ( · ... re. e' .. .. . • ~ ..... · .... .. - .. • '" - • a e . i; • , a l: , •a: e: , 
soil; sec.:.~ent, ~iotal: 

Enviror.mental fate an: transport mechanisms withi~ 
s;ieci.!iec environmental me:ia, such as physical, c~er.-.lca: 
an~ ~iolc9ical ce9radation processes and hydro;eolo;~:!l 
evaluations an~ assessments: 

:~::-i~sic t:xicolo~ica: ?roperties or hu~an healt~ 
s:a~~ar~s an~ criteria =~ specified hazardous su~s:a~:es 
er ~azardo~s wastes: 

Ex;ioswre ;!t~ways anc extent of expected or potential 
ex:;::s .. re: 

\el P:;~:a:io~s a: ris~: a~c, 

\fl Ex:e~: :! ex;iec:e: har~ an: the likelihoo~ of suer. r.an 
occ~r=-i~; \.:. .e., risi( characterization>. 

~n:er Secti~n l06(al of CE~C~A. if the President deter:r.ines 
that there ~ay ~e an i:"!'\.~inent a~d su~stantial endan;erment to 
?~Olic ~ealt~ or wel~!re or the environme~t from an actual or 
threatenec release of a hazar~ous 3uostance, the President may 
sec~re sue~ relie! as ~ay oe necessary to abate such danger or 
t~re!t. Sue~ relief ~ay ~e in the form of a ju~icial action er 
a~ ac~i~is::a:ive or:e: to co~~e: responsi~le ~ar~ies to res~=~~ 
t~ ~aza:-:o~s e~~:i:i::is. 

3e!ore a:-: or:er can ~e issue~· or an action file-c! ur.:Ser S!~6 
cf CERC~A. EPA ~us: ~e a~le to doc~~ent and justify its asser:~o:-: 
that an i:TL.~.inent an~ substantial en~an;ennent to pu~lic ~ea~t~ 
or welfare or the e!'\vironment may exist. The endan;en:1en; assess
~en: ~r~vi:es this docu~entation an~ justification. It is t~e 
basis for the f i:idin;s of fact in administrative or~ers, c:~s~~: 
~eerees, and complaints. 

In aituationa dealing with hazar~oua wastes or solid was:es 
1.:nder RCRA, rather than hazardous substances under CERCLA, Se::•:~ 
7003 of RCRA may be 1.:sed as the au':.~,~ '.":ty under which EPA :r.ay 
issue orders or file civil aeti·:-· Section 7003 of RCR.~ 
rec;uires a similar .fin~in; of i.-·- ;. and substantial e!'\:!a~;'!r-
ment and, therefore, £PA must a~~- .oeument and justify s~:h a~ 
assertion with an e:i~an;er:nent asses1ment before takin; en~::-:e
ment action. 

l/ "F1~a! Rev~se~ G~~~!~:e ~e~ora:i~u~ on. the Use anc Issuance c! 
I:~i~istra~ive Or~ers ~n~er Secti:n '7003 of the Resource Co~se:-~!
:i:n a:i: Re:cve:-y A:t", Se~te~:er 26, 1984 si;ned ~y Cour-t~e:· ~:-;.:e 
an~ Lee ':'hoi..aS. 

,. 
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·•• is i~?or:an: to note that .. imm~nent• does not mean i~~e~ia:e 
har~. Rather, it me!ns a~ impending !..!..!.! of hann. Sufficient 
;,~s:~!:.:!ticn for a ce:e::~'.i~atio:-. c: ar. ~~:!!inent encan~e~e~: -a·i 
ex~s: i! hann is tr.re!:er.ec: nc actual in:·Jr/ need have oc:·.r:e:· 
::r :Je oc::urring.· S1r.-~:arl:z', "endanc;ee.en:" rr.ear.s SOr.!et~l:-.; :ess 
:~an ac:~al hann. 

_.., . "" A~ ~SJASGERMEST ASSESSMEST 

At remecial sites subse;uently tar;eted for CERC~A Sl06 or 
RCRA S70C3 en!:rcement action, all of the elements of an endar.;er
~en: assess~er.: will ~e ?rovided by completin9 the eonta~inatio~ 
assess~e!'\t, ?~:lie ~ealt~ evaluation, and environmental assess~en: 
d~r1r.c; the RI/FS ?recess. As such, these assessments are equiva!e~: 
to the e!'lcan9erment assessment for enforcement sites. The in~o~.a
:ion from the conta~ination assessment, public health evaluation, 
a!'\: envirol"\r.'\ental assessment will be considered sufficient to 
~ss~e a~ or:er al:~:~;~ ad:i:ional work may be needed ?rior t~ 
l::i:a:1::r. C5ee Att!:~~ent l and the RI/FS <;uidanee doc~~ents 
refe:er.:e: ~~ ?a;e e :! t~is ;~i:ance). 

~~ere !~ ~:1~5 ~as r.:t been initiatec or eo~pleted, a~ 
e~:ar.;er~en: assess~er.t must be pre?ared to justify an ad~i~:s
trative or:e: or ;~c1ci!l action under CERCLA Sl06 or RCRA s~ooJ. 
f~r exa~~!e, cr:ers :sswe~ to 9overn responsible party conduct of 
a:'i R:.'f5 or t~ co~~e: responsi:>le party performance of im~edi.ac.e 
res?c~se ac:io~s will. require an endangerme~t assessment prior c.~ 
issw.5:ice. I~ :>oth cases, the endan:;erment assessments will der.10~
stra:e t~at t!'!ere ~ay .!:le an i~inent and su~stantial endan:;ernen: 
•:-.~:!"'. :~sti!ies eit.ier :urt.ier: investigative action to detet":':".ine 
:~e a;;r:rr~ate :e~e~y f:r a si:e or an ir.~e=ia:e respc~se a::~:~. 

. ::'i isolate~ cases, E?A has ne;otiated wit~ po:ent1a!!y • 
responsi:le ~arties f~r the site remedy before it has develo?e~ 
::-.e iU/fS. I:'l these few eases, an en='an;e:~ent assessr.-:ent ~ . ..:s: ~e 
~ev~lo~ec in~epende~tly of tho RI/FS and complete~ ~~ior to iss~a~:e · 
o: t~e or~er or decree for remedial action. 

An e:i~an;er~ent assessment is require~ fer all future RCRA 
§70CJ actions, as well as older RCR.A S7003 cases to whic~ CERC~A 
Sl06 authority has been or will be added. An endan;err.tent assess
ment is not required for older RCRA 57003 cases already filed by 
:=e Department of Justice without an endangerment assessment. The 
!1ti;ation team, however, may det.ermine on a case-by-case basis 
that the preparation ~! an endan;ement assessr.tent or its e~• i. 'Ja le:-.~ 
~o~l~ su~stantially strengthen the ;overnrnent's case •. 

£ndan;er~ent aisessments ~ust be pre?ared for all RC~~ Si003 
er CERC~A Sl06 orders issued to another Federal agency for elea~~~ 
cf a Federally-owned f ac ili ty. Normally, Ei'A will seek response 
ae:ion at a Fe~eral facility throu;h a site-specific compliance · 
a;~ee~e~t wit~ the ap~ro~riate Federal agency or other responsi~le 
~ar:ies. I~, however, a compliance agreement is not co~plied w1~~ :y Fe~e~al owners or responsiole parties, EPA aay iss~e an orde~. 



-4-

"C-'~· .,._. --~-

!he ce:e~i~a:i:~ t~at a~ :~~ir.ent anc su~stantial en~ar.~er
~e~: to pu~!ic hea!t~ or welfare er :~e environ~ent ~av exis: is a 
le:al prere~uisi:e t~a: ~~s: ~e ~e: =~f:re an or~er :!n ~e :ss_e~ 
~:-an action !i!e~. I: is EFA ?C!i:y t~a: endanger~e~: assess~e~:s 
s~o~ld ~e undertake~ o~!y :o t~e ex:er.: "necessary and su!!i:ie~:· 
:~ fu~~ill t~e ~e:~:~e~e~:s ~~ le;al e~f=~:ement ~roceeCi~cs. A~ 
a~y s~:e, :~ere i~ t~e ?Otential !:r condu:ting studies :e~o~~ :~e 
level of ~e:al: r.eede~ for enfor:e~ent actions. The level of 
detail cf t~e en~an;e~ent assessmen: should be li~ited to the 
a~ount of information needed to suf!iciently demonstra:e a~ a:t~a: 
or ?Otential i~~!nent an~ substantial endanger!nent. The level cf 
detail t: s~!!i:ien::;· ~e~onstra:e endangerment will vary fro~ :ase 
to case ~as~~ o~ :~e !cllowi~g fa::ors: 

0 t~e :y~e of e~!or:e~ent action (e.9., AO for re~oval 
vs ::.:1;ationl; 

0 :~e cy;e ~c :es~c~se a:ticn le.;., re~oval vs re~e~i!ll: 
a:"\: 

0 :~e s:a;e :! res;:~se a::icn ie.q., R:/FS work~:a~ ~s 

~:1~5 c:~::e:e~l. 

7~e le~~: :! de:ail re~~ire~ to support a particular enforce
:e~: ac:~=~ wi!! ~!:~~a:e!y ~e Ceter~ined on a case-~y-:ase · 
!!Sis ~y ~e:i::-:!! ~=~;ra~ ~ersor.nel in consultation wi:~ Recional 
C=~~sel. As a ;e~e:!l ;ui:e, :~e ~atrix on page 5 de!i~es ihese 
levels o! det!i: :!Se~ on the fa::ors lis:ed above. The ~atrix · 
should he!? the ~e:ions to ~~t~ (ll deter~ine what constitutes a~ 
a~e=uate e:-::a:-:;er~e~: assess~ent !=r a par:icular enforce~ent 
ac:i:~. ar.: 1~1 ;la~ t~ei: i~::a~ural an: ex:ra~ural resc~r:es 
ac::r:~~;:1. 

v.~.en e:-::a~;e~e:-:t assess~er.:s are developed to sup?=rt 
a~~inistra:!ve or:ers f:r private party R!IFS or re~oval a::io~s. 
informatic~ alrea~y availa~le about t~e site will ~eneral!/ ~e 
sufficient. Where. sites are targeted for enforee~ent action 
after co~;>!etion of a:'\ RI/F'S, the endanc;er'!Tlent asse·ssMents 
develcped as part of the RI/FS will be more detailed a~: :e~er!::; 
more ~uantit!tive as they will be base~ or. infonnation o:tai~e: 
from th• remedial investiqation. Such endancer~ent assessmen:s 
will be uaed to support any subseauent CERCLA Sl06 orders or 
judicial actions se•~ina desi;n and construction of site re~e~:es. 

T~e infor.:\atior. ;at~ere~ in an RI/FS is generally si~ilsr 
to the type of informa:ion needed for an endancerment assess~e~~. 
However, R!/FS and endanQe!T.lent assessments are develo~ed for 
different ~ur~oses. RI/FS are used to determine aopro~:is:e 
response actions un~er CtRCLA 5104, while endange~ent assess~e~ts 
are used for enforce~ent actions under CERCLA §106 or RCRA s~o:3 .. 
For sites wi :!'I CERCLA s 106 or RCRA S7003 enforcement· potential, 
Re9ions sh::;.il~ re'lie·• t~e RI/:S worlt;>lan to deterfl\ine whet!'!~?' 
inf:>~atio~ :!e•1ele~e::! as par~ of the RI/F'S will be scffieien: 
for an e~~a~cer~e~: assess~e~:. In certain co~plex cases, 
additiona: ~:-.!::-:-a:i::-: r-ay ~e nee:e~ and a sei)arate en~an;e~.e~.: 
assess~e~: w:r1t;:!~ ~ay ~e re~u~red. 
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. :~.e e~.i!anc;e~e'."lt assess:'.'.en: shc1,;!c evaluate the ade~uacy, 
!::~r!:y, ~re:is~~r., c=~pre~e~siveness, rel~a~~lity, anc cvera!! 
~.,;=!~:yd icer.:ifie:! i~!=~atl~n a~: =a:a. 

Emer;ency·actl=~s do no: re~1,;ire the sa~e dept~ :f assess
~e~t as planned or re~ed!a! a:tiv•::es. By :e!init!o~. a~ 
i~~eciate and si;nif icant ris~ =~ -!~~ t~ h~~a~ life er r.ea::~ 
:r ::ie e~v~r=~:..el".t •ill ::>e pres<?··. ~:i an el'!ler;ency. r.-.akin:; 
t~e assess~er.: :f en~angerment.~ds1er to ~re~are. Further, 
E?A is J~s:~!y1n9 only the need fer i~~ediate action, not :he 
!:~;-ter~ re~e~ial scl~:i:n. Thus, t~e encan9erment assessre~: 
~!y ~e ~~=~ ~r~efer, a!t~ou;h t~e Re;~ons ~nou!d atte~~t to 
~se as ~u=~ ava:la~le infor~ation as feasi:le. The Actior. 
~emorandu~ s~~portin; the e~er;ency action will normally be 
c:~si~ere~ a~e~~a:e :~ ser~e as an e:icangerment assess~e~t i~ 
Sw~port of a:i e~f=rceme~t action under 5106 of CERCLA for an 
:~~e~:ate res;:~se. 

A::a:~~e~: ~ :s an a~strac: cf a cetaile~ pa~er :n •En:a~
;er~e~: Assess~e~:s f:r S~?erf~n= Enforce~ent Actions·, prepare~ 
:~ 7e:~~::3l 5.;;::: ~:a~:~. c::;c~A Enf~rce~ent Oivis:~n. t~e 
:!f i:e of ~as:e ?r~~ra~s Er.f:=:eMe~t (OWPEl. This paper, 
~revl:~sly :~s::::.;:e~ t~ t~e Re;io'."ls, will provide tectnical 
~ss:s:ar.:e ir. ~re;a::n; ~~alitat1ve anc quantitative assessments •. 
oi..·?:: :s a:s: ;:e;ar:~; a !".an:~ook or. ;:>reparation of encan;e~ent 
!Is s es s ~e :-. : s . 

~e:!".:::l:;:.es 1.:se: f:: ;:>erf~~ance cf such aspects cf t~e 
e~:a~~e=~e~: assess~e~t as ex~osure and rlsk assessment s~o1,;!: 
~e c:~s:s:e~:·w~t~ t~e c=:ice~ts an~ ~etho:s currently in use-: 
:~e ::?~ :f!i:e cf Resear:~ an~ JevelopMe~: (ORCl. 

At:a:~~e~: 3 shews ~ow t~e va:io1.:s t~xici:y, expos~re, a~~ 
=:s~ eval~a:i~~s a~e usec to cef ine t~e overa!: rro:le~s anc 
:-.aza:~s re'."l:a~~e·~.entl at a site. ~l:!'lou~h :ne 1.:se.of t!".ese 
eval~!ti~ns is ;:ssi:le at every si:e, t~e r.ee~ fer a ~eta:.le: 
analysis, as outlined, is likely to ~e a:;ropriate at only a 
li~ite: ~~~=e: of sites to sufficiently :e~onstrate an act~a: 
:r r~:e:-:::al i~r.-.ine'."lt anc su~stantia! e~=~:-.r;e~.e!'\t. 

7he Of !ic~ of Erne~oency and Renecial Res~onse !CERRl has 
ceveloped 9uicance ~anuals eoverin; the perfor?nanee of re~ec~a! 
investi;ations and feasi~ility studies. The chapters listed 
:elow from these docu~ents anc the OWPE han~book will provi~e 
guidance in preparin; endangerment assessments: 

, ... 
• "!: : 

Cha~ter i - Site Charaeteriz~~io~ 
C~~~ter 9 - Re~e~ial Investi~aticn Re~or: Fo~at · 

G~i~a~ce c:-: Feasi~l!itv Stu~ies r~~er CERC~A l~ERR, A~ril 19~51 

:-:!·::::"". :~. ~:-e:!~!':::~. ef ~~.~!~-:e~e~: Assess~e~ts CO~P~ -
~e:nn1ca. s~r~c:: cra~:h, Sur.\r.\er l985l 
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A::a=~~e:-:: 4 :s a ~:s: :! re!erei:es t~!t ca:-: be used i:"I 
; re; a: au on cf t ~. e e '."'.:a '."'.; e ~ e !"',: ass e s s :':le :-. t • 

7~.e en(!a:"'.;e~ent assess~ent ;enerally should follow a 
standar: !:a~e~:rK as ~r~vi=~d in Attachment S and use ~ualita::~e 
and/or ~~an~itat~ve te~s as a~propriate. 

~he Ac:ion ~e~cra:-:~~~ wil! no~ally oe considered ace~~a:e 
to serve as t::-ie e:i:a:"l;e ~ent assessment docur.1e!"lt in sup;>or: cf a'.". 
order under s:~6 f~: a:"\ e~ergency action. 

7~e en:a:"l;e~e~t !ssess~ent docu~ent may be t~e or~er i:se:~ 
(where t~e o=~er c:~:air.s all of t~e elements of an endan;et'TT'en: 
assess~e:-:tl :r a se;arate ~==~~e!"lt. In deciding w~ether to 
devel:? a se;ara:e ~==~~e:-:: or to include the elements of the 
t?:"\~a:-:;e~e:-:: .:ss-=ss:-e'.".: ::-: t:-.e ::~e!:", Re;i:~s s~cul: cor.si:e: t!':e 
f~l!:•!n; :a::::s: 

l. Are t~e !:"es;::-:s~~le ;:arties More likely to consent to 
a!'\ or~er if t~e e!"l:a:-:;er~e~t assessr.1ent is part of the body of 
:~e or:e~, er a se~a~ate C~c~~ent? 

2. !s t~e cr:er likely to be issue~ unilaterally or on 
cor.se:it? ~ se~ara:e doc~~ent •ill, of co~rse, be more irn;>ertan: 
in a:vers!rial settir.;s. 

:.;~ str:r.;:1 ·.;r;e t~!t :!':e en:angen1e:-:: assessment in su;:~cr: 
~~ a~ a:~i~istrat~ve :r~er fer ~rivate pa::y :leanu~ ~e a se;5ra:~ 

-.C:c~:ne!"l:. ;:here a:l :~ t!":e ele~e~:s =f a~ e!i~angeMent !ssess:ie_'."':: 
a:e i~ t~e RI 1 :s ~==u~e!"l'!S, a se?!rate ~ocument may consist si~;!! 
cf a ~rie! state~e~t :ross-re!eren:in; ·the a~?ropria~e ele~e:-;:s 
:! t!'le RI;:s. 

The Re;ions have th• respo~sioility t~ assure t~at en~anger
ment aaaeaaments are performed. The Re;ions can draw on teetr.i:a: 

. ex?•rti•• available i~ their Re;ional offices, OWPE - Technical 
Support Branch, ORO, the A;en~y for Toxic Substances an~ Oise5se 
Re;istry (1ee MOU between ATSOR and EPA>, and/or contractor 
personnel availa~le throu;h the Technical Enforce~e~: s~rport 
!T~SJ :r Rt~;:I: -an~ :A: contracts. 

~n~an;e~~:-;t assess~ents used te justi!y administrative 
orders or judicial actions issued or filed before development 
of the R:;rs shoul~ no~ally oe drafted by Re;ional personnel 
with the assistance :f t~e TES contractor. The Re;ions ar.~ 7!5 
co:-;traet~r als~ ~.!·;e t~e lea~ in ?r•~aration o! en~angeMle~! 
assess~e!"ltS fer :!~er :~ses where an RI/FS ~as not ~een co~;:~te~. 
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!! res?onsi~le parties eleet to per!onn the RI/FS, t~ev wi:l. 

in ef fec:, ~erfo~ an endangerme~t assess~ent because they ~ill 
cevelc~ ~any or all :! :~e ele~e~ts of an encan;e~ent assess~e~: 
as ~art of th• RI/fS. Re;ior.s should review t~e R!/FS wor(;lar. :~ 
:etermin• whether in!ormati:n develo~ec as part of the RI/FS w~ll 
::>e suf!ic::ient to snow that an imminent and su:>stantial en:ange:-:-:.e~.: 
~ay exist. Because s~~se~uent enforc::ernent actions will re:y =~ 
t~e en~a~;er~e~t assessment developed as part of the RI/FS, close 
Re;io~al o~ersi;ht should ~e given to this responsi~le par:y worK. 

!~e a~:hori~y ~or detenninations of i~.minent and su~s:a~~~al 
en~ange~er.t relatin; to emer;ency response actions costin; ~? to 
one million cellars has been dele9ated to the Regions, subject t~ 
t~e diree:~~es iss~e~ ~y the Office of Solid Waste and Emer;enc1 
Response. (See Delegation 14-l-A, Selection and Performance of 
Removal A::io~s Costin; ~~ to Sl,000,000 and t~e Memorandu~ 
·~ai~er e! A~vanee :oneur~enee Re~uirements.for Certain C:~sen: 
A:~.::::strn:ve :r:e!'.S, G@~e A. L.1c:ero, January 3, 1985). 

;.·~,e~ ~ll:e!'e:sl!".; '!!".e a:..:t~.~~ity t:> determine thot o:i im.-:-.~ne:-.~ 

aic su~stantial encance~e~t exists for the purposes of takin; 
e:ifcr;e~e:i: ac:~:~, t~e Region ~ust c~nsult vith OWPE as. outline~ 
in the ~ove~~e~ 3~, 1~94 Re;ional Assignment Memo (Also see th• · 
~e~~:!~C~~ ·s~per!~i~ OeleQations of Authority - ACTIO~ M£MOR.A~CM', 
Howa~: ~.ess:ie~ •. :..;:r:.l 4, 1964). In contactin; OWPE, Re;ional 
staff sho~l~ ~e ~~e~are~ t~ discuss the details of the endangenne~: 
assess~e~: !:~ ea:~ ~ete~ination. In certain eases involving 
~o~?lex heal~~ a~c environmental endan;er~ent issues, OWPE may 
:-e~uest a cc;::- cf t!"le ~raf: endanc;iennent assessment for review. 
O~?E will eo~~lete a review of this· docu~ent within 14 days of 

. ~e:e~;:, :: eis~r~ e~nsiste~t, ti~ely res~onse. 

The policy.and ~rocedures set forth here, and internal 
of~ice ~rocedures adopted in conjunction with this doc~~e~t. 
are i~:e~:ec for the ;~idance of sta!! ;>ersonne!, tttot"neys, 
and ot~er employees of th• U.S. Environmental Protectio~ Agen:y. 
They do not con•titute rulemakin; by the Agency, and may not :e 
relied upon to create a ri;ht or benefit, •u~stantive or 
procedural, enforceable at lav or in equity, by any person. 
The A;ency may take any action at variance with the policies or 
;>rocedurea contained in this ~•morandum or which .are not in 
eompliance with internal off ice procedures that ~ay ~e a~c?~e~ 
purs~ant to those ~aterials. 

If you have any questions or concerns re;ar~in; t~is ;~i~~~~e. 
~lease have your staff contact.Chuck Mor;~n CFTS-4'5-66~0~, =~~e: 
o! the Environmental Healt~ Sciences Section of OWP~ or L1nda 
Southerlar.~ (F:S-382-2035> of the Guidance and Oversi;ht 9ranc~. 



~~~ressees: 

R~;iona! Adminis<ra::rs. Re;i:~s :-x 
~irectors, Environrne~:al Services ::~ision, Re;ior.s !-X 
Re;ional Co~nsels, Re;::ns :-x 
~irectors. Was:e ~!~!;e~e~: :1visions, Re;ions I, IV, V, 

VI I I \
0 ! ! : 

Director, ~~er;ency an~ Re~e~ial Response Division, 
Region II 

~irector, ~!Z!f~:us ~aste ~anage~en: Oivisior., Region III 
Direct~rs, Air ' ~aste ~ana;e~ent Divisions, Regions II, VI 
Cirector, 7oxics ' ~as:e ~anagement Division, Region IX 
Oirector, Haz!r~:~s ~as:e Division, Region X 
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UNIT '"'c \TES ENVIRONMENTAL 'ROTECTION AGENCY 
WA-HIN"-TON, C.C . ..:OHO OSWER # 9829. 0 

DEC 2 3 19e5 

0••1cf 0' 
10~10 W ... TI AllilD l,,.UICflllilC• •IPO'dl 

M!MORANDUM 

SUIJEC:Ta Policy for Enforcement Action• A.gain•t Tran•porter1 
Under CERC:LA 

FROM: Gene A. Lucero, Director GM 4, L ~ 
Office of Waite Progra111 !nfo~ceaent, ~: 

Frederick r. Stiehl j/~4 u~ .:I~ 
Associate Enforcemen?"coun1el for wast• 

TO: Re;ional Coun1el1 
Regional Waste Management Divi1ion Directors 

Background 

Section l07(a)(') of CERCLA impo••• liability for re1pon1e 
costs on: 

•any p•r•on vho accepts or accepted any hazardou1 •ubstanees 
for transport -to disposal or treatment fa~ilities or sites 
••l•ct•d by auch person, from which th•r• i• a rsl•ase, or 
a threatened release which causes the incurrence of response 
coats, of a hazardou• aub1tance ••• • 

Substantial controveray has ariaen over th• interpretation·of 
this provision particularly aa it relate• to int•r•tat• common or 
contract carriers. Th• Ag~ncy'• practice ha•-previou•lY been to 
iaau• notice letter• to all tranaportera. In aome circumstances, 
civil ~udicial enforcement action• bave named tran1porter1 as 
defendant• prior to a determination of whether t'hey •elected the· 
facility. More recently, tbe Agency practice ba• been to bring 
auit only a;ain•t tho•• tranaporter• vho bave aelected the facility 
or a1te. 
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Tranaporter1 involved at many Superfund 1it•• have argued 
that CERCLA wa1 intended to impart 11ab111ty only when the 
transporter• •elected the facility or lite to which the hazardous 
aubatanc•• were delivered. Con•equently, tho•• tranaporter1 
contend that interatate comnon or contract carriera, who under 
the authority of the Interatate Connerce Commiaaion do not exerci•• 
control of the deatination of ahipmenta, are excluded from the 
liability provi1ion of 1107(1)<•>· No judicial opinion haa been 
rendered to date on th• interpretation of thi• proviaion. 

Policy 

A• part of the reapona1bl• party aearchea, l•;1onal ataff 
1hould gather and review all available information related to 
tran1porter1 and the nature of their 1nvolv•••nt with th• fac11ty 
or ait• at which th• hasardoua aubatancea are located. This 
review ahould include all of the common aourcea of information 
auch •• ait• record• and record• from federal, atat• and local 
regulatory agencies. In addition, inforaation related to the 
transporters ahould be obtained through SlOt(e) information 
request letter• to th• ovner/operatora, o•neratora and to the 
tranaportera. Information reque•t lettera, and any •ubaequent 
interviev1, ahould •••k documentation •• to the aource, volume, 
nature and location of waatea tranaported. aegional ataff ahould 
alao •••k to identify through thi• proceaa th• role of th• 
transporter in th• ••lection of th• facility or aite. 

Notice letter• ~nformin; tranaport•r• of potential liability 
under C:ERCLA will not be i••u•d unl••• and until th• information 
;athering proc••• indicate• that th•·tranaporter aay have ••l•cted 
th• a{te or facility to which th• basardoua aubatanc .. were 
de.livered. (Bowever, •• indic:ated above, information request 
·letter• •hould be routinely 1ent to all tran1porter1.) ·111uance 
of notice lett•~• to tran1port•r• i• appropr1ate only when 
information obtained indicates that the tran•porter aay have · 
aelected th• •it• or facility. 

Similarly, enforce11ent actions (wbeth•r adminiatrat1v• or 
judicial) would ~ brought under 1106 or S107 only under the aame 
circuaatanc••· . Al a aatter of policy, EPA will bring action only 
a;ain•t tran1port•r• where inforaation i• ••allable which indicate• 
that the tranaporter ·••l•cted the lit• or facility. Bovever, in 
th• event that lnforaatl.on 1• lnconclu11Y• due to a lack of 
cooperation from tranaportera in providing information, EPA •ay 
bring action againat any tran•porter to compel full re•ponae to 
infor.at1on recpae1t1. 
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SUBJECT: Reoorting and txchan~e oF !~~orrnation on State Enforcement 
~c qo.l's. at N~_ponal l)rior l t: ~s T.i st Sites 

F'ROM: 
tJ1_u_~ -~ .. ~ 

J~ urniston ~oiter 
As~istftnt Administrator 

TO: Addressees 

Recent devel~:'l"le~ts in the Suoer~und enforce~ent program 
prom~t me to pers~nally ad~ress the issue of re~orting an~ exchange 
of information on State enforce~ent actions at National ~riorities 
List CNPt) sites. I recently a~prove~ aui~ance on funding States 
~urin~ t~eir ~versi~ht ~f Potentially ~esoonsihle Party (~RP> 
cond•1ct of ~e?n'!dia1 Investigations (RI\, Fea!llibility Studies CFS> 
an~ Remedial Desig~s (ROI. F'urthernore, the current ~uoerfund 
re~~t~~riz~ti~n lan~ua~e will allow State fun~ina for a variety of 
other enforcement 11C:t iv i !: ies. Tt'lese incl U•1e ~such activities as 
oversiaht of PRP con~ucte~ Re~e~ial Actions CRAl, an~ neaotiation, 
litiqation and other ~f.forts lea~ino toward ~rivate nartv cl-.anu~. 
This exoansion of the proora~'s fun~ina aut~orities will inevita~ly 
increase ~tate enforce~ent actions at ~PL sites. 

As States e)!Cl')ari.1 t"i!ir involve!l\el'\,t in the Superfund. enforce"'ent 
program, the 'oency's oversi,,ht and review of their actions will. 
beccme an increasin~ly i~~ortant activity. We ~ust ensure that 
State en~orce~ent actions at priority site~ are conducted in a 

·manner consistent with Aqency procedurP.s and are adequate to Allo~ 
for deletion from the NPL. We must also be able to determine, in 
ad~ition to a State's e-nforcement eff~~t.s, v~ether Federal review 
and participation is necessary. This can only occur if we are 
lceot informed of th• prooress and major 11ecisions made at the111e 
sites. 

CE~CLA reauthorization will also increas4 the amount of 
interaction reauired with StateR in conductina Federal enforcement 
actions. Specifically, the ·'louse 8ill mandates State participation 
in th• follovinq areas: 

• Applyin; State atan~ards and permits to on-site and off-site 
response actions carried out under Section tn6r 

• ~equlation1 for State involvement in the C!RCLA enforee~ent 
resnonae process: and 

• State concurrence of Section ln6 enforcement actions. 

---------- --
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The language in the House Bill is subject to revision. However, 
I ~elieve the directio~ is towards increased State participatio~ 
and will continue to be the case even if reauthorization takes 
soMe time to occur. This increased e~phasis on State participation 
in Federal-lead enforcement actions coincides with our need to 
kee~ States eo~ally informed and involved in our activities. The 
sharing of infonnation needs to be reciprocal if we expect to be 
successful ir. our efforts to seek private party cleanups and NPL 
site deletions. 

As you are aware, on October 2, 1984, EPA and the Association 
of State and Territorial Solid Waste Management Officials (AS!SW~o; 
signed a joint policy statement establishing a fra~ework for 
coordinating Federal and State enforcement actions. Arnone the 
many issues recognized as needing to be dealt with in a cooperative 
nanner was that "sharing of information between EPA and the States 
is key to develo~in; a ~ore effective relationship." The poli:v 
also enco~rage~ that States "keep E?A inforrnec of their actiYities, 
inclu~in; cons~!~in; ~ith the Regional office when issues arise 
that co ~ot have clear cut solutions." I strongly encoura;e that 
you nore actively irn?le~ent the suggested approach toward sharing 
of enforce~er.t i~f=r.iation outlined in the policy. 

~eanw~ile, very little info~ation is currently available 
that outlines t~e na:i~nal picture of State enforcement actions 
at N?~ sites. T~e information ~ust be brouqht to a level that 
assures responsiveness to our own concerns, as well as to Conqress 
and other interested parties. The Off ice of Waste PrOQrams 
Enforcement !O~?El rece~tly reviewed the Case Managenent Syste~ 
(C~Sl for infor..ation on· State-·lead enforcement sites. Of the 
157 sites curren:ly listed as State-lead enforcement only 44 
have J negotiation activity listino (Renoval, RI/FS, RD/RA or 
otner). Of the 44 sites, 21 are listed as havin9 initiated 
negotiations with PRPs to conduct the activity. Of the 21 sites, 
only 7 have infonnation on the type of negotiation takino place 
(administrative order, judicial action, cost recoveryi etc.). 
This is also the case for State-lead enforcement RI/FS. The 
system records only 5 sites as having oblioations for State-lead 
enforcenen~ RI/FS. Furthermore, the system does not provide any 
information on the progress ~n gettinQ these site actions completed. 

As an initial step toward Qettino a handle on State enforce~ent 
actions, OWPE conducted a survey during the recent first auarter 
Superfund.Comprehensive Accomplishments Plan <SCAP) review. The 
survey confirmed those sites listed as State-lead enforcement in 
your Region, and categorized each site by the type of enforce"ent 
action taking place •. I have .attached the results of this survey 
for your information, and want OWPE to continue using the SCAP 
process to keep me informed of t~ese onooing actions. During the 
second quarter SCAP review we may ask for additional information 
on these sites. I have attached a list of some additional data 
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recuire~ents that coulc be addressed, and would appreciate any 
ComMents you have on collectino this inforT:'tation. It wou:d a:so 
be helpful if you could identify what information is routinely 
collected and ex=hanced in your Re~ion. 

I also wa~t O~PE to continue working with ASTSW~O and the 
National Association of Attorneys General (NAAG) to outline our 
future State enforce~e~t infort"lation recuirements and the States' 
desires on infor::rnation at Federal-1-ead sites. I will be calling 
on representatives from the Regions to assist in this effort. 
Without your active ?articipation and support we will not be 
able to realize these long-term goals. 

In the MeantiMe, if you have any infon"lation to provide or 
concerns to address, please contact Jack Stanton (FTS-382-4811) 
or Tony Diecidue (F!S-382-4841) of OWPE. 

AttachMent 

Addressees: 

Directors, ~aste ~ana~e~ent Jivision, Regions I,IV,V,VII,VIII 
Director, EMerge~cy an~ ReMedial Resoonse Division, Region II 
Director, Hazarco~s ~aste ~ana;ernent Division, Region III 
Director, Air anj Waste ~anagernent Division, Region VI 
Director, !oxics an~ ;:aste ~ana9e~ent Division, Region IX 
Director, Hazardo~s Waste Division, Re~ion X 
Regional Superf und Branch Chiefs, Regions I-X 
Regional Cou~sels, Regions I-X. 
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The followino ~ata P.le~ents re~resent a comnrehensive list 

of information that could be collecte~ on State-lead enforce"'ent 
sites. The ~ata is essentially ecuivalent to the infort'lation 
collecte~ on Federal-lea~ sites. Hnwever, we will not collect 
State-lea~ enforcement ~ata at the same level i31"(;'eti'il. I want 
this list to serve as a reference for ~is:~ssion a~1 woul~ like 
to receive your o~inions on it. 

• ~re-Enfcrcement 

- PRP Search (Start/Ccmpletion: ~lanne~/Actuall 
- PRPs Identifie~ (Number/~ames) 
- Notice Letters Sent (Start/Completion: Planne~/Actual) 

0 Enforcement - RI/FS 

- Neqotiations (S~art/Co~pletion: Actual) 
- ~e~tlement (natel 
- ~~!orce~ent Actio~s -- A~~inistrative/Judicial -- (Start/ 

Co~~letion: Actual) 
- PRP RI/FS (Start/Com~letion: ~lanne~/Actuall 
- State ~nforcement RI/FS (Start/Completion: Planne~/Actuall 
- Re~edy Selec~ion (na~el 

- R!/FS Cost Recovery !S:artlCompletion: Planne~/Actuall 

0 Enforcement - R~/RA 

- Negotiations (Star~/Complet!on1 Actual) 
- Sett 1 e1n en t (Oat e ) 

PRP RO/RA ( Start/r.o'Tlplet i-: - : :=. ~~ne~/ Actual l 
- Enforce~ent Actions -- A~ministrative/Judieial -- (Start/ 
·completi~n: Actual) 

·-RD/RA Cost ~ecovery (~tart/Co~pletion: Planned/Actual) 
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MEMORA~:>Ur-! 

l"~lTEO STA TES [~\'JR0~'1E~TAL PROTECTIOS AGE:"C'Y 
,. ASHl\GTO\, o.c. 20460 

MAY 2 3 1936 

9832.8 

OHlrl 0' 1"01rtw('1 
~'o C'O•o .. 1 .. ,:1 

MOllilTOll"c; 

TO: ReQional Counsels, Regions I•X 

The Agency's recent experience in CERCLA and RCRA bankruptcy 

actions has identified the need for updated and revised guidance 

on the scope .of EPA's enforcement actions against bankrupt parties. 

This memorandum is intende~ to update the May 24, 1984 guidance 

•ctRCLA tnf orcement A~ainst Bankrupt Parties• and the guidelines 

on bankruptcy contained in the Cost Recovery Handbook •procedures 

f.or Documenting Costs forCERCI.A 5107 Actions,• January 30, 1985. 

The memorandum defines specific criteria for evaluating the 

merit• of a potential bankruptcy referralr elaborate• on the 

policy regarding •ettlement with bankrupt partiear reviews the 

recent judicial deci•ion1 in th• ar••• cf the autariatic atay, 

abandcnment, discharge, and claim• of administrative expenaesi 

and briefly de1cribe1 new enforcement theories which have been 

asserted by the Agency i·n recent pleacHn;a. 
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EPA has referred 22 hazardous su~stance cases to the 

Department of Justice for f ilin~ .~nkruptcy actions. After 

several years of litigation onl~ two of these cases have resulted 

in recovery of funds fran the debtor. The current docket of 

bankruptcy cases has consumed a ~isproportionate amount of 

attorney resources based on the expected recovery of funds to 

the Agency. 

Ad~itional scrutiny will be used in evaluating future 

referrals fran the Re;ions which include bankruptcy claims. 

In all referrals regarding bankrupt parties, the Regions should 

include a justification for filing in the bankruptcy action. 

The referral justification should be based on at least cne of 

the follo.ing five criteria: 

l. EPA is likely to recover at least SS,000 
ey filing a simple proof of claim as a 
general unsecur,ed creditor 

Filing a proof of claim· is a relatively simple and atraight

f or~ard matter vhich may be appropriate vhen the Agency has a 

claim •• a general unaecured creditor, for example in 'caaes 

vhere the Agency ha• ccnplet•d a reaponae acticn bef or• the 

bankruptcy i• filed. Where there appears to be auff icient ••••t• 

in th• debtor'• estate 1/ for a •mall distribution to the -
!/ Determining the extent of the a~-. . l in the estate can be 

based on the schedule of ••••t• ~~~ out in th• bankruptcy 
petition, the extent of assets and claims published following 
the initial meeting of creditors, the court'• bankruptcy docket, 
and periodic tilings available through the court clerk. 
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~overnment on an unsecured claim, the trustee, debtor, or other 

creditors may well not undertake the trouble and ex?ense to 

c~allenge a clai~ that does not otherwise threaten the estate. 

The chances of such an objection are particularly small where 

EPA's claim_is llquldated and CERCLA liability 11 clear!'· As

a ~eneral rule, a proof of claim 1hould be filed in cases where 

EPA does not anticipate that an objection will be ralaed by the 

creditors or the estate and where the filing of a proof of claim 

will lead to a recover)' of at lease SS,0001'· In these cases, 

the Re~lon should prepare an abbrevla~ed referral package con

taining the proof of claim, supporting affidavits and cost 

documentation and a brief description of the assets in the 

debtor's estate. 

2. EPA is likelv to recover at least s20,oon of 
resronse costs through • more complex bankruptcy 
f il ng 

As a ,eneral rule, prospective referrals o~ complex 

bankruptcy actions (such as a request for an administrative 

expense priority) that may lead to recovery of le11.thari S20,000 

are di1coura~ed. 

2/ Under Section 502(a) of the Bankruptcy Act a claim i• deemed 
- allowed unle11 ob1ected to. Thu1, filing a proof of claim, by 
it•elf, vill often not lead to the type of extensive litigation 
that haa characterized many of the Agency'• bankruptcy ca1e1 10 far. 

3/ tf costly obatacl•• or 11gn1ficant challenge• at •om• point 
- do in fact loom over EPA'• proof of claim, the Agency can 
alway1 withdraw itl claim •• • aatter of right prior to the 
filing of an objection (Bankruptcy Rule 3006). Even after the 
filing of an objection to the proof of claim, EPA can withdraw 
it• claim, aubject to court approval. A• long aa the claim·was 
f ilerl in good faith, a court will be unlikely to deny the with
drawal of a claim where the government indicates that it is not 
in its beat interest• to pursue the claim. 
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Assu~ing a recovery of S20,000 or more, the Region should 

set out the extent of the assets in the debtor's estate, the 

number and extent of other claims, the status of other creditors 

(i.e., secured or unsecured). and the theories of recovery which 

will be ass~rted in the bankruptcy litigation. The Region should 

also evaluate the merits of EPA's claims, including the ability 

of the Agency to prove its CERCLA 1107 claims based on available 

cost documentation. 

3. The bankruptcy action has si!nificant deterrence 
value 

Under t~is justification, the Regions should establish 

that the bankrupt party may be seeking to avoid liability 

for Superfund cleanup through an unlawful declaration of insol

vency. The referral should include a di1cu11ion of the past 

financial practices of th• potential defendant and any indication 

of misrepresentation or fraud~lent transfer of funds. A bank~ 

ruptcv case may also be an appropriate candidate for referral if 

the case is made hi~hly visible to·the regulated community and 

will serve as a deterrent to other def endant1 who may contemplate 

using the bankruptcy courts as an obviou1 ahield from potential 

Superfund liability to the government !_I. In these ca1e1, the 

£/ The •overnment haa been aucce1aful in diami11ing bankruptcy 
ictfon1 where the AOv•rnment was able to ahow under lule 707(a) 
or 305(a) that the diami11al wa1 in the public interest. In ~ 
re Commercial Oil (No. 85~01951 lankr. N.n. Ohio) the Bankruptcy 
Court und•r rule 7n7(a) d1nii11ed the petition in bankruptcy 
citing In re Charles George Land Reclamation Trust, 30 B.R. 918 
(B1nkr. c.b. Mass. 1983) which involved a aham bankruptcy filing 
in an attempt to avoi~ Superfund liability. 



9932.a 
~egion should atte~pt to estimate the extent to which the costs 

of litigation moy be recoverable. 

~. rguitable tre2t=ent o! all responsible parties 

!n some circumstances the ReJ1on may wish to refer a case 

against a b~nkrupt party in the interest of equity and fair 

treatment of all parties. For example, it may be appropriate 

to pursue the bankrupt owner or operator of a facility who 

contributed sig~ificantly to the creation of the hazard, 

particularly in connect!on with a eettlement with other viable 

responsible parties. In most cases, the Region should not 

consider a referral against bankrupt generators or transporters 

unless the case meets the criteria set out in justifications 

1 or ?. • 

5. Favorable. precedent or tactical liti!&tion considerations 

In rare cas~s ~here may be an overriding interest in 

pursuing a bAnkrupt party for the purposes of obtaining an 

.. i1Dportant and favorable precedent !I or where th~re are tactical 

litigation issues relatin~ to other actions in which the Agency 

is involved 6/. 

51 There aay be caaea where even though the potential recovery 
- ~· amall, there i• good opportunity to develop the law in 
the area of environmental bankruptcy litigation. Moreover, 
ca••• vhere the Agency'• claim 11 amall say pre1ent the be1t 
factual •ituation• for· developing our legal argWDe~ta. For 
example, courts may be more villinA to grant an ad&iniatrative 
expense priority when the 1ize of EPA'• claim ia nall and will 
not keep other administrative claim• from bein~ paid. 

§./ For example, filing a proo·f of claim may be a useful mechanism 
to insure that the United State• receives copies of relevant 

ple•dings filed in t~e bankruptcy and ha1 access to participate 
in whatever discovery is conducted in the bankruptcy proceeding. 
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MULTIPLE Ct>.!~S 

In several cases, the Regions have referred bankruptcy 

cases which address one claim against a debtor, but which do not 

mention other, sometimes unrela~ed, potential claims that may 

involve the-same debtor. For example, referrals for the recovery 

of funds spent in an immediate removal may also have potential 

clai~s for CERCt.A remedial action or RCRA corrective action. 

There can be conflicts in how the Agency would want to proceed 

on the various claims. Accordingly, 1t is essential that the 

full extent of all potential EPA claims against a debtor be 

disclosed to the Department of Justice before any formal action 

is take~ in the bankruptcy. All litigation reports prepared by 

the Re~ions for bankruptcy cases should summarize all known and 

pot•ntial claims that EPA may have against the debtor. 

~F.TTtr~ENT ~ITH BANKRUPT PARTIES UNDER CERCLA 

The A~ency's settlement policy 21 atates that it may be 

appropriate for the Regions to enter into negotiations with bank

rupt PRPs even thou~h an offer may not represent a·aubatantial 

portion of the cost• of. cl~anup. The policy further states.that 

the legions ahould avoid becomin& involved ln bankruptcy proceedings 

11 "Interim Hazardous Waste Settlement Policy" Vol. 50, No. 24 
Fed•ral Register (February 5, 1985) 5034-5044. See d11cu11ion 

at Ii. Management Guidelines for Negotiation, claim.-rn bankruptcy 
M· at 5036. 
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if there is little likelihood of recovery, and should recognize 

the risks of negotiating yithout creditor status. In general, 

the Regions have been given broad authority to settle with 

ban~rupt parties. 

\:hen a -Region elects to ·settle with a bankrupt party the 

following five options should be considered: 

1. Confession of Jud!!ent 

In Vnite~ States v. ~etate Asbestos Corp. et al., No. 83-

309-GLO·R~S (Order of July 12, 1985) the court approved the 

entry o! a co~se~t decree and civil judgment against certain of 

the defendants in bankruptcy for $7,085,000. The order granted 

~ud2~ent iolntly and severally in the District Court proceeding 

in settlement of claims against the bankrupt parties. In this 

case, due to the extremely limited a11~t1 of the bankrupt 

individuals, it is doubtful that the United States will recover 

a ~ubstantial portion of the $7 million. Thia form of settlement 

(i.e., a c~nfession of liability and judgment) 11 only encouraged 

in a Chapter 11 reorganization action where a 1pecific provision 

for enforcement of the judgment 11 1et out in the confirmed plan 

of reorganization. 8/ 
~ 

!/ unle11 othervl1e provided for in the plan of reorganization, 
the confirmation of the plan diacharfea the debtor from 

all debt• arising before the date of con irmation, 11 u.s.c. 
11141(d)(1). In addition, 11 u.s.c. 1524(a) provide• that 
a di1charge voids judgments on di1charged debt• and enjoins 
any le~al action to collect 1uch debt• from the debtor or the 
property of the debtor. 
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2. ~ritten a reement with trustee and other creditors 
repar in@ &eris.action o c aim wit appropriate 
reservations ' 

It is also possible for the Agency to enter into an agree

ment with the trustee for the debtor regarding a future payment 

~! funds upon dissolution of the estate. For example. 1n one 

case in the Northern District of Florida the Agency is contem

plating entering into a stipulation with the trustee and the 

mortgage holder on the contaminated property. As a condition of 

settlement, EPA will agree to release the debtor from liability 

and allow the cleaned up property to be sold or leased. EPA and 

the "-Ortgage holder would split the proceeds from the sale or 

lease of the property thereby recovering a sub1tantial portion 

o: t~e Agency's cleanup costs. 

ln a second case, in the.Eastern District of North Carolina, 

the Agency is considering enterin~ into a similar arrangement! 

The dPbtor-in-possession has submitted a li~uidation plan of 

reorganization in which the debtor agrees to retain ~itle to the 

contaminated property during the EPA cleanup. ~'hen the cleanup 

11 completed, the debtor will •ell the property. The proceeds 

will go firat to cover edmin11tratlve expen1e1 involved in the 

aale and then to EPA for .reimburaement of response coats. EPA 

has requested that language be included ln the plan which pro

tect• the right of EPA to recover against the debtor'• in1urance 

companies. 
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3. A£ree~ent with trustee regardin@ pro rata 
2iscrib~tion of assets 

9832,8 

Pending a final accounting, EPA may agree with the trustee 

to a pro-rats payment of our claim in bankruptcy. In In re 

Crystal Che;ical Co~panv, No~ 81-02901-HB-4 (Bankr. S.D. Texas), 

EPA entered into a atipulation with the truatee for a pro rata 

payinent of cleanup costs after liquidation. The •tipulation was 

reached after a four day presentation of evidence to the bank

ruptcy court wbere EPA was seeking an immediate payment of fund·s 

for the on~oing cleanup. 

4. Settle~ents contained 1n the r•or2anization plan 

A Chapter 11 reorganization plan i• a type of aettlement 

document. ~eorgAnization plans can be used to set forth 

vari~us 5ettlPmP.nt-typP provisions that are in the Agency'• 

interest. For example, i~ !n re Th01!las Solvent Co., NK 84·00843 

(Bankr. W.D. Mich.), the Second ·Amended Plan of Reorganization, 

which was confirmed by the court, included, at the government'• 

ini11tance, provisions relating to preserving claims against 

liability insurers and provision• relating to re1triction1 on 

tranaf·er of contaminated property. Other appropriate. provisions 

in 1uch plane miJht be prov11ion1 on ace••• to property and 

retention of record1. The Agency ahould in•i•t on thia type of 

provi1ion in ca1ea where • pian cannot be confirmed without our 

concurrence. 
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5. ~tlP.~ent with other creditors. 

In some cases, other creditors will be a party to a settlement 

between FPA and the debtor. For example, in In re Thomas Solvent 

~ NK 84-008~3 (Bankr. W.D. ~ich.), there is approximately 

S350,~00 available for distribution to creditora. The ei~nificant 

creditors are EPA, the State of Michigan and two residents groups 

with health clai~s. F.PA, the State and the two groups have 

filed multi-~illion dollar claims. We are presently finalizing 

a settle~ent a~ong these creditors and the debtor which will 

provide for the distrihution of the $350,000. One primary 

benefit of such a settlement ii that it avoids the need for time 

consu:nin~ and expensive liti@ation in bankruptcy court among 

crPnitors da~aged by the same activities, and will allow us to 

devote our full resources to pur1~ing a co1t recovery action 

a~ain~t other responsible parties. 

There are numerous other options for settlement, .and 

for docu~entation of settlement, with a bankrupt party, 

ind.ud ing those used to reaolve non-bankruptcy pr~eedings 

under CERCLA. Althou~h Readquartera will be flexible in· 

reviewing theae 1ettlement1, it 1• important that the Region• 

con1ult with Headquarter• and the t>epartm•nt of Ju1t1ce before 

entering into final neRotiation1 with a bankrupt party. An 

abbreviated referral of the bankruptcy ••ttlement aareement 11 

acceptable. 
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JUDICIAL OEVELO?~E~TS 

Since the May 24, 1984 guidance was issued regardin; CERCLA 

enforcement againt bankrupt parties, there has been an increase 

in judicial activity in the area of environmental bankruptcy 

actions, particularly in eases involving hazardous waste sites. 

In addition to several significant District Court and Appellate 

Court decisions, the Supreme Court has issued two significant 

rulings in this area in 2h..!..2 v. Kovacs, 105 s. Ct. 705 (1985), 

and Midlantie ~ational Bank v. New Jersey Department of 

Environmental Protection, 54 U.S.L.W. 4138 (U.S. Jan. 27, l98El 

1. Autc:r"latie Stays 

Several courts have adopted the Agency's interpretation 

that the automatic ~tey provision ~f aection 362 of the 

Bankrup~ey Code does· not ap;>ly to act·ions taken by a govern

... mental unit to prevent environment.al harm. In Penn Terra 

~ v. De2artment of Environmental Resources, 733 F.2d 267, 

274 (ld Cir. 1984), the court held that actions taken to 

•rectify harmful environmental hazard•• were an obvioua 

exerciae of th• St•'•'• authority under the police power and 

therefore were exempt.from the autcnatic atay. The Supreme 

Ccurt, in a footnote to the ltOlo'aes decision, auggested that 

Penn Terra aay be applicable to hazardo.Js waste cleanup actions, - ------
lOS s.ct. 70S, 718, n. 11. 

A recent CERCl.A decision 1'.9garding t.he Film Recovery 

ait• in Illinois vas also favorable to the Agency on the issue 

of the autanatic stay, United States v. B.Jt. MaeKay ' Sons In·:., 
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et al .. flo. 65-C-6925 (S.D. 11~ .• Jan. 17, 1986). ln the McRa"· 

decision the court held that CERCLA cost recovery actions fall 

squarely within the governmental enforcement exception to the 

automatic stay. Id. at 7. -
Other-recent decisions indicate a split of authority on the 

is~ur ~f whether the automatic stay applies to enforcement actions 

bro1.1~ht pu.rsuant to CERCLA. In United States v • .ll:.£Q, 48 B.R. 

1~1~ (N.O. Ala. 19~5), !PA asserted claims pursuant to RCRA 

§3008. C~A §§301 and 3~9. and CF.RCLA 1106. The Court'• decision 

in the l!:.£9 case state~ clearly that the CERCl.A 5106 claims were 

exempt fro~ the automatic stay because the government's complaint, 

whic~ sought a c~urt order co~?elling .!.!£2 to remedy environmental 

ha~. constitutPd an equitable action to prevent future harm, 

rather than an action to enforce • ~oney ~udgment. Recognizing 

that the debtor would have to expend funds in order to satisfy 

.. the requester! 1r1andatory relief, the Court indicated that 

compliance with environmPntal laws 11 of greater im?ortance than. 

the ri~ht1 of the creditors. The !!:.£Q decision cites !!n,n Terra, 

733 F.2d 277 and icovacs in •upport. S•e also, In the M•tter of 

Hild•man Indus., Inc. (lankr. ~.D. N.J. Dec. 17, 1984) (dioxin 

amnpltng t•~•n purauant to an adminlatratlve order fall• within 

the ~nforcement of the police or regulatory power• of a 

ROVernmental unit). ~ !!!• In re Thomas Solvent Co., lankr. 
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l. Rep. {CCC) ,70, 111 (Bankr. ~.D. Mich. 19~4) (automatic stay 

held applicable to Michigan's atte~pt to enforce a pre-bankruptcy 

cleanup injunction). 

Enforcement actions brought pursuant to the Resource 

Conservatio~ and Recovery Act and its applicable regulations 

have al~o bPen found to be exempt from the automatic stay in 

most of the recent decisions. nte Bankruptcy Court in ln re 

"-'hePli~F Pittsburr Steel Corp •. et al., v. United States 

£nviron~ental Protection ARencv and Ralph w. Siskind, 

No. RS-793 (PGH) r:,:). 85-0236 (Bankr. W.D. Penn. Oct. 31, 1985), 

grant•d the United States' motion to dismiss the complaint 

to enforce the automatic atey. ln that decision, the court 

held that th~ United StatP.s can: 1) proceed to enforce RCRA; 

2) seek to detemi"ne the existence of any violations of RCRA; 

3) SPPk to rectify thos~ violations; and 4) seek the entry of a 

money ju~gmer.t on any penalties assessed (but cannot seek to 

enforcP. such jud~ment without an order from the court). 

Si~ilarly, on appeal to the U.S. District Court for the 

Western District of Texas from the Bankruptcy Court, in~ 

th• Mattf'r of Commonweal th Oil Refining Co., Inc.·, Offieal 

Committee of Un1ecured Creditors and the Indentured Trustee v. 

· Un1t•d St1t•1 F.nviron111ental Protection Agency, fto. SA 85-CA-·2045 

(W.D. Tex11, Nov. 5, 1985). the court held that an EPA enforce

ment action to require a debtor to comply with lCllA't Part B 

requiremf!nt1 wa1 an exercile of the Aaency' • regul1tory power·, 



14 -

. .9832,8 
and thus excepted fran the awtanatic stay under ll u.s.c. 

S362(bl(4l. The court stated that the expense which the debtor 

will incur to car.ply with environmental laws does not convert 

into an enforcement of a money judgment which w~ld be auto-

matically stayed, slip op. at 3 •. See also, united States v. 

l,ill1 48 B.F: 1016, 1021, 1024 (N.O. Ala. 1985)7 In re Bayonne 

Barrel and Oru~ Co., Inc., No. 82-04747, slip op. at l (0. N.J. 

July 17, 1984). But !.!.!1 In re Professional Sales Corp., 48 

B.R. 651 (Bankr. N.O. Ill. 1985), rev'd 56 B.R. 753 (N.D. Ill. 

1985). 

There is also scr.ie authority to sugQest that the collection 

of a civil a~ministrative fine or penalty is an exercise of the 

;~vernment's regulatory power, and therefore ii exempt frcrn the 

auto.-natic sta}' provisions, United States v. Energy International 

~' 19 BR 1020, (S.D. O!'iio, 1981). 

2. A~andonment 

In Midlentic National Bank v. New Jersey Dept. of 

Environmental Protection, c•ouanta Res~rces•) S4 U.S.L.W. 4138 

(Jan. 27, 1986), the Supreme Court held that •a trustee may not 

abandon property in contravention of a state statute or regula

tian that i• rea~onably.de•igned to protect the public health or 

safety frCllTI identified ha~arda.• Th• Court qualified thi• holding 

by atating that thi• exception to the abandcrunent pc::Ner vould not 

apply if the state statute did not addr••• an •imminent and 

identifiable harm• or if the ·violation• alleged were ·~peculative 

or indeterminate future• events. Id. •t n.9. The Court.left -
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opP.n t~P question of whPther tt"Ustees must comply with health 

and safety la"'·s n('I matter how "onerous" their provisions. However~ 

the Court r1id 2ive so~e clue when it described security fencing, 

draina~P and diking repairs, sealing deteriorating tanks, and 

removing explosive agents as "relatively minor steps." .!!t at 

n.3. 

Prior to the Supreme Court'o ruling, abandonment decisions 

in the lower courts were ~ixed. Compare, In re T.P.Long Chemical 

~. No. !>81-90fl (Bankr. N.D. Ohio, Jan. 31, 1985) (the trustee 

was denied per~ission to use abandonment to avoid CERCLA liabil

ities) with, r.atar.-ount Dyers, 13 B.C.D. 321 (Bankr. D. Vt. 1985) 

(ahanrl~nment of contaminated property allowed): ln re Union 

~crap lro~ anr1 M~tel, 13 P..C.D. 29 (P.ankr. D. Minn., 1985 (same)). 

3. l'ischarJe 

The Supr~me C('lurt r~cently addressed the issue of whether a 

bankruptcy d~schar,e relievei the debtor fro~ fulfilling 

~nvironmental duties that may have ariaen prior to filing the 

p~tition in·bankruptcy. In Ohio v. Kovacs, 105 s. Ct. 705 -
(1QR5) the Court stated that a pre-petition injunction for cleanup' 

of the Chem Dyne hazardous wa1te lit•. 11 a d11chargeable debt 

where th .. debtor had been di1po11e11ed of the property and hence 

the State vas·aeeking nothing more than payment of money for 

the cleanup. However, the ~ovac1 decl11on noted that an 

affirmative injunction not to bring waate to a aite (which would 

not involv• an expenditure of ·money) v11 not a di1chargeable 

debt. Th• AJency ha1 taken· the po1ition that the lovaca rulin~ 
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sho..ild be ap;:>lied only to those sites where the debtor is no 

longer in possession or control of the con ta:ni na ted pro;:>e rty. 

An equally narro.· inter;>retation can be made of the decision 

in In re Ro~inson, No. 84-404-BK-J-GP (Bankr. M.O. Fla. 

Feb. 4, 1985), rev'd. (A pre-petition injunction to restore 

marshland which the debtor had illegally excavated was also held 

to be dischargeable even though the debtor was not dispossessed, 

because the restoration project wo..ild have reQuired an expenditure 

of money and was not an affirmative injunction. In contrast, 

EPA enforcement actions or cleanup ccmpliance orders could be 

characterize~ as an affirmative injunction). 

4. Recovery of Respor.se Costs - Administrative 
Ex2e~ses 

The A;ency has s~ccessfully argued that the EPA's response 

cos ts a re necessary to preserve the estate of the debt or and 

should be accorded the priority allowed for administrative 

expenses, In re T.P. Lon; Chemical Inc., No. SBl-906 CBankr • 
. 

N.O. Ohio, Jan. 31, 1985). In the T.P. Lons case, the 

Court held that the estate was a liable party under CERCLA 

Sl07 and that the CERCLA liabiliti•• of the estate were 

entitled to priority treatment as an adminiatrative expense. 

~ovacs lOS s.ct. at 711-712. 

Th• Supreme Court'• decision in Midlantic Bank may be read 

to aupport the holding in T.P. Lon; that CERCLA liabiliti•• 

of the estate are admini•trative expen•••· Although the Court 

attem;:>te~ to reserve the administrative expenses question, the 

... 
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im~lication of the Court's holding that trustees must comply 

with health and safety laws is that such CO":lpliance is an 

•actual, necessa~y cost and expense of preserving the estate.• 

ll u.s.c. S503(b}(l}(A). See also, In the Matter of Thomas 

Solvent Co., No. NK-84-00843 (Bankr. N.o. Mich, Jan. 2, 1986) 

(court order requiring construction of a fence on contaminated 

property Ooo'ned by ·the debtor stated that cost of construction is 

an administrative expense pursuant to S503(b} of the Bankruptcy 

Code)1 In re Geu~er Paesehe' Frey Co., (Bankr. E.O. Wise.) 

(cleanup costs are administrative expenses)r In re Laurinberg 

Oil Co., Inc:., t;o. B-84-00011 (M.O. N.C. Sept. 14, 1984) 

(expenses incurred to abate violations of state vater pollution 

laws are administrative expenses); but see, Southern Railway 

£2:. v • J oh n s on Br on z e Co. , 7 S 8 r. 2 d 13 7 ( l d Ci r. l 9 8 S ) C i n the 

absence of fr.aud, purchaser of property from the debtor does not 

have claims against the bankrupt'• estate for the cost& of 

:tleaning up the site>r In re Charles A. Stevens, 53 BR 783 

(Bankr. o.c. Maine, Oct. 9, 1985) (cost~ for investigation of 

waste oil contamination vere found not to be an administrative 

expense.and constitute only a general, unsecured claim against 

th• debtor'• estate)r and In re Wall Tube and Metal Product• 

~·No. 3•84-00278 (Bankr. E.D. Tenn. Jan. 17, 1986), appeal 

pendin; (envirc:nmental respon1~ cost• incurred by the State of 

Tenn••••• did not con1titute adminiatrative expense~). 

An important First Circuit decisic:n which may have applica

bility in the recovery of CERCL.i. penalti•• frcm bankrupt parties· 
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is the case ln re Charles~a~~ Laundry, Ine., 755 F.2d 200 

(lst. Cir. 1985), which held that a State fine assessed for 

violation of a preliminary injunction is properly an adminis

trative expense. 

Governments have also been successful in recovering cleanup 

costs thro.Jgh property liens. In In re Berg Chemical Co., Inc., 

Case No. 82-B-12052 (Bankr. S.D. N.Y. July 9, 1984), the City 

was granted a superpriority lien against the property to clean 

up chemical wastes. But see, In re Charles A. Stevens 53 BR 783 

(Bankr. o.c. Maine Oct. 9, 1985) (the State's pre-bankruptcy 

investigation costs did not give rise to a lien against the 

property). 

5. Federal Lien 

The proposed CERCLA reauthorization legislation establishes 

a federal lien on property belonging to persons otherwise liable 

for costs and dama;es under CERCLA. (Amendments to CtRCLA 5107). 

The Senate bill provides that the lien is not valid against the. 

purchaser, holder of security interest, or judgment creditor 

until notice of lien .i• filed in the State where the property is 

located. The Hou•• bill provides that the Agency'• lien would 

be subject to the right• of purchasers, judgment lien creditors, 

or holdera·of aecurity interest• under State lav until notice of 

lien i• filed. Th• Hou•• version also eatabli•h•• a maritime 

lien applicable to veasela. 
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f~~O~CE~!~! TPEOR!ES 

·There ha~e been several new enforcemerit theories developed 

by the EPA Re~ional Offices, the Department of Justice and the 

Off ice of Enforcement and Com?liance Monitoring in the area 

of environ~ntal enforcement against bankrupt partie1. Two of 

th•se legal theories may be particularly useful in the cases 

invnlving insolvent ha%ardous waste handlers. 

1. Withdrawal of ~•ferenc• to District Court 

In deciding whether a bankruptcy court is the appropriate 

forum there are two issu•s which are relevant: whether the 

proceeding is a core proceedin~ under Section 157(b) and, if 

so, wh•ther Section 157(d) applies. 

The bankruptcy courts hav• the authority to render final 

decisions on all core proceedin~s listed under the bankruptcy 

code. However, both corP and non-c~re proceedings, 1uch as 

factua1 de:Pn:inations of liability for environmental dama~es, 

may be referred to the f•deral district court. Pursuant to 

11 u.s.c. 1157(d) the d11trict court 11 required to withdraw 

a matter from ba~'kruptcy court when it• resolution will involve 

con1 iderat ion of the bankruptcy code ·and other federal 1tatutes . -
reaul~ting or~ani&ation1 or actlvltie1 affecting lnter1tate 

commerce. 

ln United State• v. lLCO, Inc., 48 Bankr. Rep. 1016 (N.D. 

Ala., 1985), the di1trict court held that Section 15?(d) applied 

to, and required withdrawal from the bankruptcy court of, claims 

aasertP-d by F.PA under CERCLA and other environmental 1tatutes. 
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Th~ court founn that CERCI.A and the other environmental statutes 

relied on ""ere "tlearly .•• -rooted in the commerce clause and 

are the type ~f laws Con~ress had in mind when it enacted the 

trandatory withdrawal provision." ll· at 1021. The court in lLCO -
clearly stated that withdrawal was only appropriate if the resolu

tion of the claim required substantial and material consideration 

of CE'RCLA; not that the CERCLA issues were "merely incidental" 

for resolution of the matter. See also, briefs filed by the 

~overn~ent in ln re Johns Manville Corp., No. 85-6828(A) (S.D. 

N.Y. Dec:. 30, 1985). 

Seeking withdrawal fro~ the bankruptcy court to the 

district court will allo-.: the Agency a more favorable forum 

which is experienced in hearing complex i1sue1 of fact, and 

will allow the Agency to. obtain a judgment enforceable in the 

bankruptcy court. 

:2. Disehar!e of Debts 

All pre-pet~tion debts are automatically dismissed when 

the debtor 11 granted a di1charge in bankruptcy, 11 u.s.c. 
1727(b), 11 U.S.C. 1502, 11 u.s.c. 11141(d)(l)(A). The definition 

of a pre-petitipn debt.i~clude1 any action vhere a claim or 

where a potential ciaim ex11ted before the debtor filed for 

bankruptcy (l.e, where a creditor could have aued or could have 

file~ a proof of claim). Diacharge• are available ln individual 

bankruptcies (f727(b)) and in "Chapter 11 reorgani&ation• 

(S1141(d)(1)(A)·. They are not available in corporate or 
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p~rtnership Chapter 7 proceedings, or in Chapter 11 liquidations 

(§11,1(d)(3). This raises three q~estions for the Agency: 

1) what type of bankruptcy proceeding is involved? 2) when did 

the debt arise? and 3) is the debt •ubject to discharge? 

Fi rs t, _if the Agency did· not· incur response cos t1 at a 1 i te 

prior.to the bankruptcy filing, the Agency may wish to argue 

that the debt (or potential debt) did not ari1e until after 

commencement of the bankruptcy action. The Agency may then 

preserve its right to pursue an action against the party after 

discharge. However, a discharge in a Chapter 11 proceeding may 

be read broadly to include all claims that arose pre-confirmation, 

,,1,1(d). The issue of the proper treatment of post-petition, 

pre-confirmation claims is currently being litigated by the 

A~ency in the action against Johns Manville at the Iron Horse 

Park site in North !illeri~a. Massachusetts, ln re Johns Manville 

No. A5-6828(A) (S.D. N.Y. Dec. 30, 1985). 

It may be advantageous in a Chapter 7 liquidation case for . 

the A~ency to argue that the CERCLA co1t-recovery claim "arose" · 

pre-petition, when the environmental harm firat occurred or was 

di1covtred, even though response co1t1 vere not incurred until 

after the petltlon. Thia la due to the fact that the debtor 

doe• not aurvlve the bankruptcy and therefore recovery during 

liquidation of the ••~•te~ •• a pre-petition creditor, i• EPA'• 

only chance for·recovery. 

Second, tf the debtor 11 an individual, or corporation er 

partnership under Chapter·11 leorgani1ation, the J.Aency ••Y wish 

to take the position that even lf the debt 11 a pre-petition 
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debt, !PA's clai~ is not subject to discharge because it falls 

under one of the stated exceptions to discharge set out in 11 

u.s.c. 5523(a). The exceptions that would be applicable are 

those ~hich apply to fines or _penalties payable to and for the 

benefit of a ~overnmental unit, 11 u.s.c. 1523(•)(7), or for 

~illful or malicious injury to property, 11 U.S.C. f523(a)(6). 

In cases of misrepresentation by the debtor, the di&charge can 

also be blocked by: proof that the debtor made fraudulent 

state~ents rP.garding its financial condition; failure by the 

debtor to produce books a~d records; or failure by the debtor 

to explain losses, 11 U.S.C. S523(a). 

CONCLVSION 

Future CERCl.A bankruptcv referrals will be carefully 

reviewed by Headquarters to determine if the action merits 

referral to the Department of Justice under the five criteria 

set out in t~is guidance. ·settlement with bankrupt responsible 

parties is encour•~ed and, consiitent with the Agency'• current 

settlement policy, the Reiion is given greater flexibility and 

aut~ority to aettle claim• •&•inst bankrupt parties. Recent 

~udicial deciaiona and enforce~ent theories developed by EPA and 

the Deparanent of Ju1tice will atrengthen the Agency'• legal 

position in tho1e ca1e1 where the A«•ncy baa decided to pursue 

an enforcement action against a bankrupt party. 
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I~~tn'.E!\TAT!ON 

This ~uidance updates t~e procedures containP.d in the 

existing bankruptcy and cost recovery policies. All future 

hazardous waste bankruptcy referrels and settlements should 

follow this ~uidance. lf you have any questions concernin~ 

these procedures please contact Heidi Hughes of my off ice 

(FTS 382-2Pl65). 

cc: F. Henry Habicht 11 
Da,•id T. P.uente 
C:ene A. Lucero 

• 
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~UBJECT: Polic:v on 
in CERCLA 

FFIO~: Frederick 
Associate 
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Joh~ J. Stanton, Director 
CERCLA Enforcement Oivisi 

TO: RP2ional Counsels 

Actions 

RP~ional Waste Mana1ement Division Directors 

This memorandu~ is a clarification of the A~ency's 

9832.S 

policy reaardin2 the recovPry of indirect costs in CERCLA 
cost recovery actions. Previous memoranda from the Financial 
Hana2ement Divisio~ transmitting yearly indirect cost 
~ultipliers have indicated that indirect costs must be clai~ed 
in all cost recovery actions ("Recoverin2 Indirect Costs 
Related to Superfund Site Cleanup," Vinc:ette Goerl to Rer.ional 
Financial Mana2e~ent Officers/Regions 1 - X, December 12, 1985; 
"Superfund In~irect ·cost Manual for Cost Recovery Purposes -
FY 19~3 throu,rh FY 1986," Morgan 1Cinghorn, March 1986). However, 
to avoid disruption of on~oin~ settle~ent negotiations with 

. P.RPs in existin@ CERCLA Section 107 actions, and to avoid 
placin1 the Aaency in an apparently inequitable posture before 
the court ·~~udicatin~ the claim, it may not be appropriate to 
seek indirect costs in all on-Joing cases. 

The decision whether er not to seek indire~t costs in 
existin~ cases will be made by the Re~ions after consultation 
with OOJ and with the concurrence of OECM and OWPE. The 
dee ii ion. w.hich vil l be made on a caae-by-case bal is,. will 
depend upon whether EPA haa diacloaed the overall coat figure 
in either n•aotiationa or formal diacovery and whether that 
fi•ure ha• been the ·basis of the parties' 1ettlement 
ne~ot1at1on1. For those ca1e1 where no neRotiation1 have 
occurr•d (and therefore the parties have not relied upon a 
specific cnst fiJure), but a coat figure has been produced 
durina discovery, the litigation t•am.ahould aupplem•nt the 
pertinent discovery and aeek indirect costa 10 long aa the 
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car.;laint (partic~larly the prayer for relief re;ar~in; costs! 
i s or oa d en ou; h t o l n: l u o e i n: l rec t cos ts • / • 

For those cases ~here indirect costs for past activities 
will not be so~~ht !i.e., those cases that meet the criteria 
delineated aoovel, the Re;ion should notify tne defendants at 
the next a~pro;riate op~ortunity, but no later than July 30, 
1986, that indirect costs associated with Agency activities 
undertaken after that date will be included in the Agency's 
demands. The defenda~ts should also be notified, where 
ap~ropriate, that all indirect costs will be sought if the case 
proceeds to trial.~ 

Of course, all new C£RCLA Section 107 referrals must seek 
indirect costs. Accordingly, cost recovery canplaints filed in 
new eases should include indirect costs as part of the total 
amount sou;ht an~ CE~CLA demand letters must include indirect 
costs as a ~crtion of tne total demand made upon potentially 
res~or.si~le parties. 

I! you have ar.y ~~estions or. this ~olicy, contact 
David Va~ Slyke IOEC~-Wastel a: FTS 382-3082 or Janet Farella 
(OWPEl at FTS 382-2034. 

cc: Vince::e Goerl, FM~ 
David Buente, OOJ 

Depending upon the posture of the ·ease, it ma~ ~ possi~le to 
arnend the complaint to include a reQuest for ind1re~t costs. 
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NM 29 S87 

MEMORANDUM 

SUBJECT: 

FROM: 

Administrative Records for Decisions 
C£RCLA Response Actions ~ 

Gene A. Lucero, Director fl.. 
Off ice of Waste Programs n orcem~ 
Henry t. Longest II, Director 

OSWER Directive 9833.3 

0''.C:I 0' 
I0&.10 WMTI AlllD IMHIGUlCY •IPONU 

on selection of 

Office of Emergency and Remedia ....... nae (WB-548) 

TO: ~ddressees 

As you are aware, section lll(k) of the Comprehensive Environ
mental Response, Compensation, and Liability Act (CERCt.A), as 
amended by the Superfund Amendments and Reauthorization Act (SARA), 
requires that the Agency establish administrative record• containing 
information used by the A9ency to make it• decision on selection 
of response action undar CERCLA. Seetion·11J also reauires that 
the records be kept •at or near the facility at issue;• This 
memorandum is to inform you of steps which must ·be implemented by 
the Regions immediately to assemble administrative ·records, if 
not· already done. 

As the section 113 requir .. ent for the eatabliahltent of 
records is in effect, the Reqiona ahould enaure that information 
on selection of a reaponae action ia •••••bled now, .and ia avail
able for public, includin9 potentially responsible party, review 
both in the Rec;ional Office and •at or near the facility at 
issue.• Thia requireaent appli•• to all aitea for which a remedial 
investi9ation baa begun. It alao appliea to re110val action• 
where an Action Reaorandua haa been aigned or public comment has 
be•n solicited. 

. . 
Thia adminiatrative record eonaiata of information upon 

which the Agency b•••• it• deciaion on aeleetion of reaponae 
action. It is a subset of information included in th• site file. 
The site tilts will.contain information on potentially reaponaible 
party liability and coat documentation, for example, which 11 not 
included in the administrative record. Th• adminiatrative record 
will also overlap with the ccmmunity relations inforllation in the 
information repositories, the Federal facility dock~t, and the 
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NPL l istlnK docket.· A ~epa_~l~e naemocand•• eefteeran t nr sect fni up 
-eiee fllel";-·mcrtong term mana1.ement of Admlnl~trative rP-cordR 

is under development. At thls time, as ynu assemble and 
reproduc• administrativP. recorrls, vou should keep othP.r r~cnrd~ 
mana1.emerst matters in ~ind. 

Three million dollars were available in contract Funrl~ 
for records mana•ement in rv ·~1. some of which ls 1tlll available. 
Additional fund• averaainR about s1no,onn per ~e1ton have been 
earmarked thJa fiscal year spec.ifically to assist in 1ettina up 
admlniatrative records. The ~e1ion1 ahould suhmit a li!t of 
priority 1ite1 at which they will require assistance ln complllna 
a record. and an estimate of the coat of such activitle8. Top 
priority should be •iven to thoae 1ite1 for which the Aaencv 
will be sianinR Records of Decision (Rona) in this fiacal·year, 
and those for which a remedial inveatiaation/feaaibilitv atud• 
(Rt/FS) is currently available for public comment. The next 
hi•hest priorit~ includes those sites where a Jnn ha1 b .. •n ai~ned 
and the PRP1 are not undertakina the remedial ~e1lan (lD) or 
remedial action (RA): ~ite1 where a Rl/FS workplan i• available: 
and sites where a removal action is underway. Tt,ird priority 
Aites are thoae where a ROn has been 11.ned and P-Pa are undeTkina 
che remedial de1icn or remedial action. ' 

The Re•lons 1hould atao list 1lte1 which preaently h•ve 1 

fundin- for an admlniacrative record. A coordinator •hould. 
be dP•i•nated in each -•p,ion to manaae the co•pllatlon o, 
priority ait•• and over•e~ the co•pllatlon of the1e admlnl•tratlve 
recordtt. Plea•~ a11bmlt vo11r list of priority alte1 and contract 
needs within two veek1 to Linda Boornazian in OVPF.~ She can ~e 

·reached at 3M2-4R3h. 

-The Agencv plan1 to propose re1ulation1 estahlishina proce
rlures for the adminl1tr•tive record1. ·These admlniatratlve · 
record re•ulationa are expected to be i11u•d in con1unction vlth · 
the proposed NCP r•vlalon•. 'nle upcomlni propoa•d reRulation• 
will 1erve a1 int•rl• auidance under SARA for· the creation of 
adequate admlnl1tratlve records for re1pon1~ action deci•ion1. 
We have been working vlth repr•••ntatlv•• from the Realon1 on 
theae regulation•~ 

Durlna tb• cour•• of developln• th••• r••ulatlon•. num~roua 
policy la .... a have 1urfaced. Tb••• i11u•1 are currently belna 
addre11ed at haadquarter1. Thi• •••orand\lm will be followed 
shortly hJ a a.atorandua addre••in• i11ue1 related to the adalnt
atrative record requtr .. enta, in •r•ater d•tail. The upco•ina 
memorand111 .vtll 1um•arlae the·~ency'1 current dlr•ctlon on the1e 
adminiatratlve record l••u••· We vill also be addr•••ina the 
adminlatrative record requirement• in the ~uperfund •ecord of · 
Decision Workahop1 ln June and July of 1QR7, emphaalzlna information 
on FY '87 ROD1. . 
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Attached is a list of 1 tems whic:h,. it c;eneca.ted. tor· • 
particular site,· should b!_~~ud:.ed. in_.f..he •dmia:11•rati•e teeord. 
Pl• .... ~• thee tntorma,1on upon which the decision on selection 
of response action is based must be included in the record. 

The Aittftey will be refining this list. The upcoming memorandum 
will 90 in'9 auch greater detail on all aspects of the administra
tive record. Until then, the above lists of documents should be 
used as an indication of information which should be placed in the 
administrative record. 

-
Please call Deborah Wolpe of OWPE at PTS 475-8235 it you 

have any questions. 

Attachment 

Addressees: 

Directors, waste Management Division, Req. I, IV, v, VII, VIII 
Director,·Emergency and Remedial Response Division, 199.- U 
Directors, Hazardous waste Management Division, Reg. JII, \'! 
Director, Toxics and waste Management Division, Re9. IZ 
Di rector, Hazardous waste Di vision, Req. I ... I 
Regional Counsels, Regions I-X • 
superfund Branch Chiefs, R99ion1 I-I 1 
superfund Section Chiefs, Regions I-X 

cc: Lloyd Guerci, OWPE 
Russel Wyer, HSCD 
Tim Fields, ERD 
Edward Reich, OECM 
Mark Greenwood, OGC 

_.Nancy Firestone, DOJ 

.· 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
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OSWER Directive Number 9835.4 

MEMORANDUM 

SUBJECT: Interim Guidance: Streamlining the CERCLA 
Sett_lement~· sion Process 

FROM: 

TO: 

~. 
J. Winsto Porter 
Assistant Administrator 
Off ice of Solid Waste ~Emergency Response 

j - ~ ..... ~Ca '· 
Thomas L. Adams, Jr. 
Assistant Administrator & r Enforcement 

and Compliance Monitori 

Regional Administrators, Regions I-X 
Waste Management Division Directors, Regions I-X 
Regional Counsels, ~egions I-X 

During the Admlnlstrator's Superfund Implementation Meeting 
of November 19-20, 1986, several concepts were presented for 
streamlining and improving the CERCLA settlement decision process. 
Those concepts addressed three major areas: · .· 

l. Negotiation P~eparation: 
2. Management Review of Settlement Decisions: a~d. 
3. Deadline Management. 

The purpose of this memorandum is to eet forth those concept~ in 
greater detail and to define the rolea, responsibilities and 
procedures nece•aary to implement this important initiative. 

BACJCGROtJNl) 

Under CERCLA, EPA's goal has been and will continue to be to 
maximize the number of sites which can be cleaned up. Congress 
clearly indicated their support for this goal in the Section 122 
settlement procedures of the Superfund Amendments and' 
Reauthorization Act of 1986 (SARA). That goal requires constant 
review of old policies and.development of nev measures which 
promote privately financed response action•. 
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Clearly, one important measure to encourage settlement is to 
maintain aggressive use of Section 106 administrative and judicial 
enforcement authoritiP.s to compel private party response (see 
Porter/Mays memorandum "Use of CERCLA Sl06 Judicial Authority-Short 
Term Strategy", dated July 8, 19861. The Office of Solid waste 
and Emergency Response (OSWER) has recently amended ascects of 
the superfuncr comprehensive AccomFlishments Plan (SCAP) to offset 
some of the attendant project delay due to CEPCLA section 10~ 
litigation. Regions may now reauest funding for remedial design 
(RD) for enforcement lead sites concurrent with their referral. 
This approach not only ~inimizes the ti~e where no site action 
proceeds, but also puts the government in a stronger position at 
trial. Regions would be expected to pursue the litigation to 
completion absent extraordinary circu~stances or co~pelling 
public health concern$. 

Congress recognized the value of enhancing the settlement 
process in enactin9 SARA. The provisions fer Section 122 are 
~ased in lar9e part u~on ~PA'~ Interim CEPCLA Settlement ~olicy 
(50 FR 5034) and are designed to increase patentially responsible 

. party (PRP) participaticn in res~nnse actions. The new provisions 
related to special notice, information sharing and neootiation 
mcratoria are particularly import!nt. They attempt to strike a 
balance between the com~~ting demands of prompting ~orP. settlements, 
conserving limited govern~ent re~ources, ~nd ~inimizing the celay 
in the clean-up process. 

Additionally, our experience in the last six years has 
shown us that the way in whic~ we ~ana~e other parts of the 
settlement process can also have dramatic effects on the·chances 
for successful negotiations. For example, setting deadlines too 
tightly can destroy the willingness·ot PRPs to attempt to settl~. 
on the other hand, prolonged and inconclusive ne9otia~ions can 
seriously delay response actions at a site. ~ased on our 
experience, and c~m~ents from the Pe9ions and other pa~ties . 
involved in the process, the A~ency has concluded that there a~e 
three areas, in addition to the matters covered by S~~A, where 
certain changes will help improve and streamline our process for 
conducting settlement discussions: 

• 
• 
• 

Negotiation Preparation: 
"anaae~ent ~eview of Settle~ent Decisions:.and 
Deadiine "anaqement • 

Before describina these ehanaes in the sections which foll~~, 
a brief description of the problems that have been encountered 
will help to explain why this quidance has been ~repare~. 
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There are two kinds of problems sometimes associated with 
negotiation preparation: instances where EPA does not fully 
prepare itself for negotiations and instances where EPA does not 
facilitate the preparation of PRPs. Negotiations are occasionally 
begun without the benefit of government proposed settlement 
documents (e.g., a draft consent decree and technical support 
documents). Ideally, negotiating teams should have a strategy 
for settlement which addresses goals, interim milestones for 
continuing negotiations, firm schedules ~nd followup steps in the 
event settlement is not achieved. When EPA does not adequately 
plan, it is difficult for the government to live up to its 
responsibilities in moving discussions towards conclusion. 

Perhaps more important, though, are the issues related to· 
our support of the PRP preparation process. PRPs at Superfund 
sites are often facing multi-million dollar liability. There are 
generally many of them (sometimes hundreds) and our success.in 
negotiatio~s is greatly influenced by the extent to which the 
PRPs have the time and information to organize themselves. Our 
occasional failure to give ~arly notice or to provide adequate 
information (including draft settlement documents) to PRPs has 
been clearly counterproductive. Conversely, in those instances 
where notice has been.given early in the process, substantial 
information has been· made available and where EPA has assisted 
in the formation of steering conunittees·(with or without third 
party assistance), we have been much more successful in settlement 
·efforts. 

Prompt conclusion of some negotiations has also been 
occasionally hampered by breakdowns in EPA's management review 
of settlement decisions. Su~erfund settlements have frequently 
posed issues which are difficult either becau•• of their prece
dential nature or the sheer magnitude of the clean-up. Delayed 
decisions often affect the willingness of· PRPs to settle and 
always impair th• cre6ibility of the negotiating team. When 
delays have occurred, they are generally attributable to several 
factors •. In •om• inatances, negotiating team• did not raise 
issues to management early in the process, and decisions ultimately 

·are forced by cri•is. In other cases, decisions ~eemingly can 
be made only by the highest levels of Headquarters manaoement. 
The relative inacceaaability ot thoae decision-makers to decide 
on critical isaues in a timely wny ha• sometimes been a major 
impediment to settlement. 

• 
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The third problem area in the settlement process relates to 
managing deadlines for negotiations. In recognition of the fact 
that these are multi-party negotiatlons over complicated legal 
and technical issues, a reasonable.opportunity should be provided. 
However, guidelines must be established for bringing closure to 
issues so as not to excessively delay the clean-up at the site. 
At times, decisions are made to extend negotiations based on a 
showing of some subjective •progress•, even where there is no 
concrete result to show for that progress. Decisions are sometimes 
made to continue negotiations based on concerns over future cost 
recovery actions. 

In order to substantially improve the CERCLA settlement 
process, attention must be given to solutions for each of the 
three areas discussed above. The framework s~t forth herein is 
intended as a major first step in that direction. However, 
refinement and modification of these steps will be considered 
based on your comments and ex~4rience Qained in the comin; months. 

SETTLEMENT PROCESS IMPROVEMENTS 

Ne9otiation Preparation 

. Regions should imDrove negotiation preparation through four 
activities: 

l. Earlier, Better Responsible Party Searches 
2. Earlier Notice and Information Exchange 

~ 3. Initiating Discussions Earlier 
4. Preparation of a Strategy and Draft Settlement Documents. 

The PRP Search is the first step in the settlement process 
and is one of the most critical to success. Regions must pay 
close attention to both the timing and quality of the PRP search 
since i~adequate information on the identity or PRPs and their 
contribution• can be a significant impediment to the PRP1 
or;anizing themselves to preaent an offer of settlement. Guidance 
and taroets established under the SCAP now require that P'RP 
searches b• initiated concurrent vith the Expanded Site 
Investigation or National Priorities List CNPL) scorino quality 
assurance process. PRP searches ar• required to be completed 
not later than the year in vhich the site is propoaed for the 
NPL. Contractor effort• ahould be supplemented by issuance of 
information request letters or the. uae of administrative subpoenas 
(a new provision of SARA) at the earliest possible time. It is 
imperative that these searches be comprehensive and of high 
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quality. That places a heavy responsibility on Regional staff 
to provide direction to and review of contractor efforts. In
house civil investigators will be hired and available to ~egions 
this year to assist in this effort. In addition, Headquarters 
staff from both OSWER and the Office of Enforcement and Compliance 
Monitoring (O~CMl will revise the the •potentially Responsible 
Party Search ~inua1• as well as present a training program 
for Regional staff and contractors on the conduct and review of 
PRP searches. That-"t'raining should be initiated late this year. 
In the meantime, Regional staff should carefully evaluate the 
adequacy of PRP searches for sites scheduled for fund obligations 
or judicial referral during FY 87 and early FY 88 to determine 
whether supplemental work is necessary. 

Regions should give notice to PRPs of their potential 
liability through the tr~ditional notice letters at the earliest 
practicable time and, in all cases, well in advance of initiating 
the negotiation moratorium. This is not to be confused with the 
Special Notice which triggers the moratorium as described in 
Sl22(e). (Guidance on Special Notice and the moratorium is forth
coming.) It is not acceptable to postpone issuing notice until 
only the minimal time for negotiations remains prior to obligation 
of funds. Notice may be given to some parties where further 
investigation or ~nalysis is necessary to identify additional 
PRPs-. . 

Notice letters should routinely include infor?'lation requests 
under Section l04(e) if not previously issued. Notice letters 
should to the maximum extent practicable also provide information 
as· to other PRPs (i.e. names, volumes contributed and rankings). 
In some cases, it may be more pratical to provide this information 
after analyzing the responses to the info~ation requests. 

It is likewise important to initiate discussions with PRPs 
earlier in the process. While formal negotiations may not begin 
until after Special Notice and closer to the planned obligation 
date for ~he project, EPA ~hould encourage earlier discussions 
that vill further the process of educating the PRPs as to the 
site, EPA'• approach to it and t~e information ve have that may 
bear on allocation or other pertinent matters. 

The litigation team 3ust also begin early the process of 
preparing draft settlement docwnents and a negotiation strategy. 
A draft Conaent Decree (or administrative order for Remedial 
Investigation/Feasibility Study (RI/FS)) should be prepared 
along with any negotiation aupport documents outlining technical 
objectives to be presented at or ~efore the first negotiation 
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session. (Note that a •segotiatio~ Support Document• to be used 
as a technical attachment for an RI/FS settlement may be prepared 
by a contractor hut ~ust be initiated well in advance of 
negotiations). Regional staff should also prepare for regional 
management re~iew a negotiation strat~gy which addresses: 

0 

0 

0 

initial positions on major issues with alternative and 
bottomline positions or statements of settlement objectives: 

schedula for negotiations which identifies not only the 
drop-dead date but also interim milestones at which 
negotiations can be evaluated for progress (date for good 
faith proposal with line-by-line response to draft settle
ment document: date for resolution of major issues related 
to scope of work, funding arrangements, reimbursement: 
rlate for receipt of all necessary submittals from PRPs 
such as technical attachments, preauthorization requests, 
trust agreements, etc): 

strategy and schedule for action against PRPs in the 
event negotiations are unsuccessful (i.e., issuance of 
unilateral Administrative Order· (AO) concurrent with 
Remedial Design (RO) obligation, Saction 106 
referral, etc). 

The timing of most of these activities. is critical and in 
many cases will ba related to the proposed date of obligation of 
funds. · For that reason, management attention to the entire site 
mana~ement planning process is critical to ensure that the required 
activities at site~ are properly sequenced. In order to assist · 
you in this, attached for your Region is an Enforcement Confidential 
printout taken from the Integrated SCAP which shows the status 
of key settlement -related activities for sites with pl~nned 
obligations during FY 87 or FY 88. (Attachment· I) 

Management Review of Settlement Decisions 

To help improve the management review of settlements, this 
section set• out role• and ·accountability in the decision process. 
In addition, it add• tvo new elements to focus and streamline 
policy reviews 

• 
0 

A Settlement Decision Committee (SOC>: and the 
Assistant Administrator (AA) Level Review Teara. 

The existing negotiation team approach .will continue· to be tht! . 
primary vehicle for developing settlements. The negotiation team 
will routinely be comprised of a representative from the Waste 
Management Division and a representative from the Off ice of Regional 
Counsel. Department of Justice (OOJ), OECM, the Office of Waste 
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Programs Enforcement (OWPE) ~taff and appro9riate State recresenta
t ives may participate as necessary. The responsibilities of the 
negotiation team are to: 

0 

0 

0 

0 

0 

ensure that PRP searches, notice and information exchange 
are properly scheduled and co~pleted; 

devel"op a comprehensive negotiations strate9y in advance 
of negotiations; 

develop and share draft settlement documents, includinc 
technical scopes of •ork, in advance of negotiations; 

conduct negotiations; and 

raise issues to the ~ecional Administrator, and where 
necessary, to the Settiement Decision committee for 
resolution. 

The Recional Administrator, in consultation with DCJ, is 
expected to be the orimary decision-maker on CERCLA settlement 
issues. Administrative settlements for RI/FS are fully the 
Regional Administrator's responsibility. OSWFR and OEC~ con
currence continues to be reouired on remedial settlements. In 
Farticular, certain ~ajor or precedential issues in Remedial 
Design/Remedial Action (~D/RA) negotiations should be referred 
for early Headouarters· resolution. Those issues include mixed 
funding or preauthorization arrangements, broad releases, 
~ minimis settlements, deferred pay~ent schemes, and remedies 
that deviate sicnificantlv from the Record of Decision (~CO). 
Mor~ detailed g~idance on.those issues will be prepared and mad~ 
available to you in the coming months. 

At the same time such guidance is being prepared,·Hea~ouarters 
will develop an oversight program that ensures ~uality and con
sistency in Regional program administration, and provides sufficient 
feedback to allow future policy adjustments. Once ~uidance is 
finalized, some experience has been gained, and the oversight 
program is in·place, we ~ully exoect that the Regional Administrator 
will have broad authority "to reach settlement decisions within the 
framework of that guidance. In the meantime, initial delegations 
of certain new authorities will be limited by consultation or 
concurrence reauirements. ~fter a period of experience, waivers 
of concurrence may be made to those ~egions which demonstrate 
continuous quality and consistency in administering the CERCLA 
enforcement process. At this point, which is likely to occur 
within approximately one year, OSWER and OECM will largely fill 3n 
oversight role, assurinq effective settlements consistent with 
applicable quidance and developing additional guidance as necessary. 
That role will also include periodically reviewing whether waivers 
of concurrence remain justified. 
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In the interim, a Settlement Decision Committee CSDC) has been 

created in Headquarters to provide timely action on issues which 
require Headquarters review. The SOC will De made up of the 
following ind~viduals: 

Chair: Gene A. Lucero, Director, OWPE 
Members: Edward E. Reich, Associate Enforcement Counsel for Waste, 

OECM 
David T. Buente, Chief, Environmental Enforcement Section, 

OOJ 
Basil G. Constantelos, Director, Waste Management Division, 

Region V 
Bruce Diamond, Regional Counsel, Region III 

Henry L. Longest, Director, Office of Emergency and 
Remedial Pesponse (OERR) (when necessary) 

Regional representatives to the SDC will be rotated every six 
months. The SOC will meet approximately every 3-4 weeks, or more 
often if necessary. Its primary responsibility will be to coordin
ate decisions on policy issues raised by Regions. Host settlement 
issues requiring Headquarters review will be resolved at this 
level. The Chief, Compliance Branch, CtRCLA Enforcement Division 
(CEO), OWPE will serve as secretary for the SOC and will coordinate 
communicating policy decisions to the affected Region, and more 
broadly where decisions create precedent which may be transferable 
to ~ther sites. The SOC will also monitor Regions' ·progress towards 
f i.nalizing settlements, paying particulary close attention to 
pending deadline~. 

Regions should access the SOC through either OECM-Waste or 
the CERCLA Enforcement Division, OWPE. Regions should be prepared 
to provide a brief SWIUllary of the issue, options and their . 
recommendation. Regions may, at their discretion, attend the SOC 
meeting to present or elaborate on the issue. (More detailed 
procedures will be established by the SDC.) 

The Aasistant Administrator Review Team which was established 
during April 1986, vill become a formal part of the management 
review and decision-making process. The group will be chaired by 
the AA•OSWER and include the AA-OECM and the Assistant Attorney 
General for La~ds and Natural Resource•, DOJ. The ~rimary function 
of this Team vill be to provide overall policy direction on 
settlement concepts, but will also be available to resolve major 
policy issues specific to sites where necessary, as determined by 
the soc. The AA Reviev Team vill meet at least quarterly, but 
may convene more frequently, if required by circumstances. As 
Chair of the AA Review Team, the AA-OSWER must approve extensions 
of negotiations beyond the 30 day authoriti granted to Regional 
Administrators below. 



OSWER Directive Number 9835.4 

-9-

Deadline Management 

Effective management of negotiations in the CERCI.A program 
will require increase management attention both in Regions and 
Headquarters. In order to facilitate the management overview 
that will be AP.cessary, particularly within both the program and 
counsel's office in the Region, OSW£R will provide to you periodic 
reports from the Integrate~ SCAP, similar to Attachment I, which 
highlight negotiations in progress or planned for the next quarter. 
Headquarters staff and management will use these reports to trac~ 
the progress of and preparation for negotiations. 

Recognizing th~ complexity of CERCLA settlement discussions, 
it is clear that there will ~e inst~nc~s where extension of 
discussion beyond the moratorium period will be appropriate. The 
framework for considering extensions includes: 

1. Thirty day Extension by the Regional Administrators 
2. Additional Extension by AA-OSWER in Exceptional 

Circumstanc•s 

While the SARA Section 122 provision~ related to special 
notice and negotiation ~oratoria are discretionary, EPA policy 
will be that those provisions should oenerally be employed. 
Section 122 provides ~or up to a 120 day moratorium before remedial 
action, during which time EPA. may not initiate enforcement action 
or remedial action. The full moratoriwn period is conditioned on 
receiving a good faith offer from the PRPs within 60 days. In its 
absence, the moratorium expires after 60 days. ·lNote that while 
EPA may proceed with design work, as a general ~ula we will not.) 
Where adequate preparation as discussed above has preceded special 
notice, Regions should generally be able ·to conclude negotiations, ·. 
or at a minimum, resolve all major issues during that period. 
While negotiation exte~sions should not be encouraged, Regional 
Administrators may grant extensions to negotiations when it is 
believed·that a settlement is likely and il'lllllinent. However, this 
period should not to exceed 30 days. 

Further extension of ne;otiations beyond that 30 day period 
.may be approved only by the AA•OSWER. Absent that approval, 
Region• are expected to move forward vith Fund•f inanced action, 
administrative order or judicial referral where appropriate. 
(Note that negotiations may be .resumed at any point a~ ter referral 
and filino of a Section 106 action.) Extensions will be granted 
only in rare and extraordinary circwnstance• and will generally 
be for short duration where th• expectation is that final agreement 
is imminent. Requests for exteneion should be made by the Regional 
Administrator in writing through th• Director, OWPE to th• AA-OSWER 

-
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and should set out succinctly: 1) the length of extension re
quested; 2) status of negotiations (issues resolved and those 
unresolved); 3) justification for ex~ension: and 4) actions to be 
taken in the event chat negotiations are unsuccessful. The AA-OSWF.R 
will only conslaer requests for extensions made by the Re~lonal 
Administrator and not direct requests made by PRPs. 

In order to avoid any misunderstanding, these limitations 
should be communicated co the PRPs early in any discussions. 
Moreover, the schedule for negotiations, so long as it respect~ 
these deadlines, ls always open to ad1ustment by agreement among 
the parties. 

As discussed earlier, it is important to reco~nize that 
negotiations are not limited to the 120 day period established by 
the special notice provisions of the law. Information requests 
and traditional notice letters should be sent as soon as possible, 
and initial discussions should almost always occur with PRPs before 
the special notice is provided. We are developing more detailed 
guiuance on notice letters, and the use of the special notice 
procedures, and we anticipate circulating this ,uidance for 
comment within the next ~onth. 

One of the lessons learned as a result o~ the limited April
May 19~6 fundin~ during the Superfund slowdown was that there are 
benefits derived by having several settlements which are on a 
parallel and firm schedule for final resolution. Not onlv did we 
find that firm schedules tend to force issues to resolution, ~ttt 

. it proved to facilitate management review in that sites with 
similar issues could be dealt with concurrentlv. In order to 
extend this "clustering" effect, OSWER is considering includin~ 
in the FY 88 Strategic Planning and Management ~vstem (SPMS) 
commitments a target for completion of ~D/RA ne~otiatiofts. 

Approach for RI/FS Negotiations 

In light of the deleAation of RI/FS deci•ions, much of the 
above proces• 1• not relevant for RI/FS negotiation•. The Agency 
continue• to encourage PRP conduct of Rl/FS in appropriate 
circumstance• (1ee Tho•••/ Price memorandum "Participation of 
Potentially Re1pon•ible Parties -in Development of Remedial 
Inve1tigation and Pea1ibility Studie1". dated March 21. 19~4). 
Rl/FS sectlement la•ue1 1bould generally be re1olved by the le•ional 
Adminiscracor and need not be aubmitted co che SDC or che AA-level 
review group. Section 122 authorize• a 90 day moratorium for 
negotiations, conditioned on receiving a good faith offer from 
PRPs within 60 days of special nocice. R••ional Administrator• 
have discretion to terminate or extend negotiations after 90 davs. 
However, exten1ion of negotiations beyond an additional 30 davs 
should be authorized by the Regional Administrator only in 
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limited cases. The points made above in Negotiation Preparation 
are equally applicable to RI/FS negotiati~ns, with the exception 
that negotiation strategies do not require Headquarters review. 

SUMMARY 

Implementation of these step~ to streamline the settlement 
process was identified by the Administrator as one of his hi2hest 
priorities under SARA. We urge you to 2ive this topic the same 
priority in your Regions and provide a commensurate level of 
management attention. 

If you have any questions about these measures or their 
implementation, please contact either of us directly. 

Attachment 

cc: Superfund Branch Chiefs 
Regional Counsel RCRA/CERCLA Branch Chiefs 
Enforcement Section Chiefs 
Gene A. Lucero 
Henry Longest 
Ed Reich 
Jack Stanton 
Russ Wyer 

· David Buente 
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~~ .......... 
......... , 'Jlac1UOl•of 
11111on1IHlty (N&\R) 

~ EnvirDamntal Protecdon 
l\pDc:y. 
loC'nDllC Requeet for public comment. 

~Section u:zte)(3) of tbe 
Superfund Amendment1 Uld 
RNutbortution Ac:t of 18811 (SAJlAJ. 
which amended the Compre.hemive 
Environmental Rnpome. 
Compenaation. and Uebility Act 
(CERQ.AJ. requirH t.he Envtronmental 
Protection A,eney (EPA) to dnelop 
p.ideline1 for prep1lin1 nonbindin& 
prelilninery allocations of relllOftlibility 
(N'BARI). EPA i1 publilhina today t.he 
lDtemn Cwdelinn for Pl"epar\ns 
Nonbindiftl ~linlinaty Allocation1 of 
Jlapon1ibility to aMounce t.hat tbe 
p.idelinn are in effect and to eolicit 
public coaunant on them. 
DAft: Commmu mu1t be pnmded on or 
bcforw Jwy Z1. 1817. 
.aa-111· Conunenta 1.hould be · 
addreHed to Debbie Wood. U.S. 
Environmental Protection Aseney. 
Oftlce of W 11te Pro&rama Enlorcement. 
WH-6%7 •. 401 M SL SW~ W HhinttotL 
DC:oteo. 
Nit """""" ...._..no., COlln'ACT: 
Debbie Wood. U.S. Envt:onmental 
Protection As•DCY· Office of Waite 
Proosrams EnlorcemenL WH-Sr. 401 M 
St SW" Wuhinftcm. DC ZOteO. (ZDZJ 
m 3GOZ ..... ~,.,,.,...,A WA'nOIC M 
ct.Riled iD MCtiota UZ1e)(3)(A) of 11\RA. 
UI NBAR ii UI &Uocalioo bJ EPA llDODI• 
potentially ,..pouible putiee {PRPaJ of 
permntap of total ,..poue COltl at a 
facility. n. purpoM or NBAJb" to 
promote •Jll*lited MttleinenL h"BAJla 
are not bindtna oa dae a-•~t or 
PRPI; Uw)' GallllOt bl admitted II 
mdence or rwvtewad in any judicial 

. prvceedina. indudiq dttun awta. 
Whether to prepu9 an NBAJl et a:iy 
partia&lar CERCA aite ii a dKiaioD 
within EPA'1 diacretion. 

EPA will C01Uidar prepa:ina an h'IAJl 
at a 1ite lf It •PJNll"I that an NIAil me1 
he!, to pmnote •ttlemanL SdlL NIARa 
will not be l'01lt;ne.1n pneraL IPA'1 
polley i1 that PRPI 1hould won oat 
•moac themaelv• qu .. tiona of how 

. . 

8lldl •c:b will paJ toward llftlemat at ..... 
Comm-ta may eddrm cbt OftN1J 

epproech &Un in tbe iDll'ND ,WdeW. 
or focu on any llpect of iL EPA 
puUcalariJ IOlic:ill CIOIDIMllt Oil 
1,.....nate feeton to oouider ill 
detsmmiq perc:eaca .. ailocldona for 
owner.. opeNtora. and UUlpOrtft'I. 
n. polic:iel ud proceduNI Ml hn1b 

bl tat illteltlll pidelinel .... pidanca to 
IPA emplOJ9ft. 11le interim pidelinn 
mchade mforcaiunt 90lida and 
mternal ~- tbat.,. not 
appropnele or MCeAalT 1ub;ecta for 
nal•aktn9. Thu. the pidellnes do not 
cautilute ndaakins b)' EPA and may 
aot be retied on to c:Nete a l\&bltanttve 
or proceclunJ n,ht or beuftt 
lllforceabl• by any oia.r ~ EPA 
may. t.herafore. take action that ii at 
variance with polldn and procedures 
conteined in thi1 document 

EPA i1 publi1.hiftl tbe Interim 
,Wdelinu to provide wide public 
diatribution of information on tbi1 
•11'9Ct o( SARA implementation. and to 
s•in t.he beiiellt of public comment. Th• 
interim ,Wdelines follow: 

Delld: lQy 18. 11111. 
a..M.n..... 
Adznillillrotor. 

INIDL\C CUIDEUNES FOR 
PREPARING NONBINDJNC 
PREIJMINARY AU.OCATIONS OF 
REsPoNSIBllJTY 
L lllltDductiaa · 

Section Wf•)(3) of the Supemnd 
NHndmeu and ReauthotiZltion Act 
of !986 (SARA). Pub. L No. 99-499. 
whiCh amnded tbe Co11q1rah1naive 
Environmenw Rnponaa. 
Compensation. and Liability Act of 1• 
(CEila.A). u u.s.c. 9ll01 ., Nfl~ 
nqwra t.he Environmental Protecti01l 
Apncy (EP:\) to deftlop pideliul for 
pNperiaf llOUiDdiq pnliminuf 
UkulUml of rapomibility {NBARa). 
IY debed ID MdlGll UZ(tl(3)(A). a 
NIAi ii U1 alioGation by EPA UD0111 
potad&Uy rnpouible pant• (PRPI) el 
perantqn or IOW rnponae costa al • 
facility. SAM aulboNI• EPA to 
proVide l'o'BARa at ill ditc:'e~on. SBARa 
1111 tool EPA lllY Ult in IPinpriatl 
ca-. to promote remedial urtlementa. 

NBARI will allocat1 100 percnt of 
... p.>ftH COSll amona PRPI. The 
diac:retioD to prepare u NIAil dotl not 
dwlae the pal or the mtertm CERa.A 
11ttliltnan1 policy. publiahed at so FR 
IDM (February L UIS). to •cbien 100 
pmant of.claUUI' or coata in 
.ulmellt. 

la PNparina u NBAJl. EPA IUJ 
couiclet a= faCIOrl u wolt11De. 

laicltJ. Uld mobilitJ of buudoul 
eabawu. c:antrtbuted to die lite bJ 
PRPI. Uld odlet eentemn1 cnteria 
iDc:laded in tbe iDl9rim 11nlement poliCJ. 
(SO PR 5034. 5037.-a). Tht ..nlemmt 
c:m.n. include •trwnatb of mdenca 
tnc:ma the wa11e1 at a lit1 to PRh. 
ebiUl)' of PRPI lo peJ. liUptm riaU in 
procndins to lriaL pablic illtlftlt 
couiderationa. precedauial ••ltaa. 
Ya1ue of obtaininl a prnat ND ~ 
IDaquitin Uld aaranuns t.c:torl. and 
Utwt of the CUI daat muiDI after 
MttltmenL 

AD NBAR ii DOI blndiq OD the 
pernment or PRPs: it c.unot be 
admitted u mdence or revieWld iD uay 
jadicial proc:aediDa. iDdudiq citizen 
lldtl. AD N8AJl ii preliminary ill the 
lftH that PRPa.,. &wt to adjult t.he 
percata .. 1 alloc:.ated by EPA amoca 
themaelvn. 

Should EPA decide to prepare an 
NBAJl It will oormally be prepared 
dl&rina the remedial invuU,ation and 
fea1ibillty 1nady (1U/FS). and provided 
to PRPI a1 IOOD u practicable. but not 
later than completion of the RJ/FS for 
the ajte. T1tt SIAR procaa wall 
nonnally be uaad only in caaes where 
the diacntionary 1pecial notice 
procedurn of NCUOD 1:2(1) .,. 
iavobd. 

·Followiq prantatioo of us NBIJl to 
PRPa. PRPa haft an opponwul)' to ofler 
to UDdeNb or fiDuu:e dHDup. EPA 
need cauider oaly auba&antl&I oaera. A 
IUblWIU&I oft'• ia dlliud in part CV at 
tb ... p;dallia ... EPA muat proYidt • 
written explanation to PRPI ii it rejectl 
1 eabacantial offer baaed on an ·NBAR. 
Under MCtion tZZ(e){3}(£\. the dtciaion 
to reject a 1ubltan:tal offer baaed on an 
NBAJl i1nor1ub;.ct to j:.uilcial revtew. 

Section U2(e)(3ll'Dl 111tn tbat L'te 
COila incal'ftd by EPA in preparinlJ an 
NBAJl ahall be reimburud by PRPI 
wltOM olfer ii aect1tted. U t Mnlemal 
o&r ii DOI •CAPltd. NBAR pnpantlGll 
coata .,. cenaideNd re1pon11 CD1t1 

mut.rSARA. 
D. WlllD To U• Iba NBAJl 

na. NBAA i9 IDIUll to promote 
Htllcmcnt and. tbu1. ~11c:1 trlnHc:tion 
COltl. C..nel1l:ly. EPA w1!l can1ukr 
NBAJl PNPlrttiOft when it appe1rt that 
u NBAJl may help to promote 
1tttlet11ent. EPA will li\•e partic-Jl~r 
con1ic!1rattot1 to prepa:-.r.11 an NB.o\..~ 
wbenner 1 1ip\lficant ~:eenta11e of 
PRPI at a lite requat one. Whal 
con1btutH 1 1ilnifiea11r perantafe i1 a 
~ftc detftmin1tion. R111ons 
ebould note the e&iatence of the NB.U 
proc:ea in all pre-IU/FS notiCI lettm. 
ud IDdicell ill potetttial availability lf 
requested by a aipiftcant percenta .. of 
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OD wal1lml. takiq illto accouat 
appropriate camiduatlou IUCb 11 
paclLqina and placmeDt of wuta at a 
1ite. Detailed pidanca on alloc:ationa 
for truaporten. owners. ud O)'eraton 
naay be prepll'ld at a later data on th1 
ba1i1 of upericae 11Dder th.at uuenm 
pidelinn. 

Asam. an NBAR will allocate too 
percent of rwtpoDM COit.i. becau11 the 
saal 11 to acbien too ptf'Ceftt of cleanup 
or cmta in aett!emeL 

IV. Off .. Bued oa NIMS 
Once the technical ud l'l•I 

personnel complete the NBAR. the 
n.wnerical NIUlta will be trultnitted in 

- wrttiq to PRPa. EPA will n.ot provide e 
detailed QPl&aaticm for die mwta. due 
to the mforcement...,..ibve narun of 
the decilicma involved. EPA will provide 
a •n.eral explanation of the rationale 
Uled in prepanns the NBAll Data 
aathered in the information collection 
phau may be made available 10 PRP1. 

EPA will provtde the NBAR re1ul11 to 
PRPa H early H po11ible. The 1ooner 
PRPa receive the multi. the more time 
they have to orpni.u amona thamaelves 
and netotiate with EPA on remedy. A 
limited period 1howd be provided for 
PRPa to di891t the NBAR multi before 
D.otice for cleanup neaotiationa i• sent. 

EPA will anempt to complete the 
NBAR before Mlection of a preferred 
remedy and public: comment. or at·!eut 
prior 10 the Record of Dec:i1ioa (ROD)._ 

Special notice under HCtion 
122tel(21(Al of SARA will se:ierally ·be . 
provided prior tocle&nUJI netoti1tion1 iii 
ca1e1 where en NBA.R ii med. lf within 

.;80 day1 of 1pec:i1l notice for cleanup 
nesotiauoru. EPA receives no offer for 
11ttlemenL it may pl'OCHCI 11 usual with 
action 11Dder 1ection tCM or 108 of 
CERCLA. U EPA rec:aiv11 an offer that i1 
not 11ub1tanti1l/aood faith propo11L it 
ehould 10 notify the PRPt before 
procnd.ins with action under .:lion 
lCM or 108. 

A SoOd faith e>ffer ii an of!er in wrttlna 
in which PRPa make • ahowinl of their 
qll&liftc:ationa and wuu.,.,..11 to 
COllduct or finance the major tlemnta 
of the remedy. A abltuuial offtr maat 

•• m•t three criteria. FinL it m111t equal or 
exceed t!tt cmnlllative alluc:ated tbaru 
of tho11 makms tbe offer. Second. it 
muat amount to a predominant crtioft 
of cleaa1111 COlta. Tbird. It mut 
acca11tabl• to EPA in nprd to all other 
ttl'llll Uld c:oaditioaa. IUCh u NltaH 
provi1iom or dt1P11te rnolutioa 
mac:bani1m1. 

u EPA Nceiva a aubltantial/SoOd 
faith offer within ID days of .,.a.I 
notica for deu1111. EP!~ wtll .,,.,mde 111 
addHtoaaJ ID deys for aesoaauoa. U U1 
qreemut for remedial •C'tiOD ii 

rtacbtd. It mut be .mbodied ill a 
c:ameat decrwe. Tbt State ahould be 
U,t apprilad of 11910liatiom if It 
c:bOOMI n.ot to p&rtidpate. Sbcnald 
D.t90tiatiom for eenltaent btltd on u 
NBAR fail. 1 lletion 108 tmilaleral order 
or civil action may be ued to iniU.te 
N!Udial action. Sboald EPA pl'UC9ed 
With clt&D.UJI under lletion 106. the 
NllAll may •till be utful ID dnelOllinl 
demand letten for • MCUoa 10'7 coat 
NCOVtry ac:Uoa. 

IM 11tinilni1 a.ad mixed flllldiq 
Mttltmentt. al.eo authom.d by Netion 
uz. may occar m combination wtth u 
NBAR. Whether PJl2' will aCC9111 a 
miud fmuliq or• llrillilnU Jll'Oposal at 
ID NBAR lite will d.,ad Oil tba Nnlta 
of additional ana.IJMI spedflc:ally 
d11iped to evaluate IUCb pnrpoaala. 

lf EPA reject• a 111b1tutial/So0d faith 
offer. it mU1t prov;de 1 written 
eiqdanation to the PRPI. after 
c:on1ul1ation with DOJ and review at 
EPA Headquartert. In 1eneraL rejection 
of a 1ub11antial offer that ii IU!ident la 
amount ii likely to bt buad on failW'I 
to reach •sreement ou tanu ud 
conditions. After 1 written axplaution 
for rejection of a 1ub1Wltial/1ood faith 
offer ii tent. EPA may proc:etd under 
1aetion 104 or 108. 

(FR Doc. 17-12114 Flied lo-:1~; 1:'51111) 
eu.oc:am ....... 

(Oll'T'l-taT'k lllRL~t) 

Toatc and Huantoul Sublltancn 
comrot: ContrKtor ~ Bull c:ontrKtor 
Accua to Confidential 8U86neu 
lnfonnatlon 

AGIMCT: Enviror.mental Protection 
A9ency (EPA). 
ACTIOll: Notice. 

8UllllM"f': EPA ba1 authonzad NVeral 
c:a1uractor1 and 1\&bc:oancton for 
accna to iAlcnmatiOD IUbmitttd to EPA 
uder vanou lletiom of die Toxic 
Subatanc:a Control A.ct (TSCAJ. Some 
of th• illfonll&UOD .. , be d&imed or 
detenDiDICI to bt oon!clential buliD•• 
inlonutiOll (CBQ. 

'°" """'"""......aftOll COWTACT: 
Edward A. Klein. Director. TSCA 
Auiltance Office ~7m). Office of 
Toxic kbltan.cn. Envtroamental 
. ProtectiOll Apncy. Room 6-M1 401 M 
Street SW- Wa11Uqton. DC 2DtlO (ZDZ
SM-HCM). 
"""""'4MTArl --.&1'Dll: UD.dar 
TSCA. EPA llll&lt detamine wbetbar tba 
muiafacture. proceuilla. diltribution in 
coauurca. 111e. or dilpoN1 of catain 
c:bamical 1ub1tan.c:a or mixtanl may 
pNMllt ID llDNUOUb&e riak of lllfur>' to 
luamu bnlth or tba lll'ftroJuMDL New 

chmical aubttecn. i.t- tbOH nol 
lilted Oil the TSCA Inventory of 
Cbmical Subltanc:n. are n&luated by 
EPA tzndar HCtiOD s of TSCA. £xi1t:n1. 
cbamical 1Nbttancn. ll1t1d on the TSCA 
lnventoTy. are evaluated by th1 Asenr:y 
Wider ltCtion1 4. IS. '?. and I of TSCA. 
Sec:Uoa 1z ,.~, a penon to report 
hi1 or her intent to expor! certain 
c:bemical 1NbltaftCll to foreiln 
CDUlltriH. 

1n ac:cord&nc:e wtth 40 CFR u.(n, 
EPA baa detanninad tbet the followina 
c:ontractort and aubcontracton will 
require accetl to CBI· ir!ttd lo EPA 
adtr TSCA to 1uceta1fu.lly perform 
work UDder tba con.nct1 de1cribed in 
th.a followiDI umt1 of tbil notice. 

L "9ftoualy An--mrl CaDlnd 

Al w11 &D.DoUDctd in the Federal 
...,_of M.:1y 1. 1988 (FR 152051. the 
Dyn1m1c: Corporation. 11140 Rockville 
Pike. Roc:kv;lle. Maryland. i1 authorized 
for 1cce11 to CBI 1ubmitted to EPA 
under 11Ction1 4 and a ofTSCA. EPA ii 
tuWna thi1 notice to extend Oynamac:"1 
accas1 to TSCA CBI UDder EPA Connet 
No. ee-oz-us1toFebnwy21.1919. 

a. New CoatrectOn ud Subamtncllln 

Accet1 to CBI by the c:ontracton and 
wbcannctors deacribed in thil aection 
ii btiq announced for the fint time. 
EPA ii imllnl th.it notice to affec:-.-d 
bulin11111 informill8 them that EPA 
may provide 1c:ce11 to T'SCA CBI 10 
these connctor1 and 1ubcontractol'I 
11nder the indicated contracu on a need· 
to-know ba1i1. 

Under.EPA Contrac:! So. a&o-Ol-:"28Z. 
1ubcon11ac1or CRC Sy11ems. 
lncoi'porated. 40:0 Williamtburg C;;iurt. 
Fairfa.~ Virginia. will 111i1t the Office of 
Toxic Subll•n:el' Information •• 
Manasement Division in perfonnins 
work under delivery order MCC:S 17-
PEJ'ITI' A Analy1i1 and Oeaip Eval1&1tion. 
ClC.1111ubconnct0r. will bt 
workizla for the prime contractor. Boo& 
Allen ed Hamilton. Booi. Allan ud 
KamiltOD. will D.Ot requin ac:cnt to . 
TSCA CBI under tbil c:antract. ClC will 
not conduct nbatantive review of uy 
TSCA CBI; however. CRC penoMel will 
require ac:ce11 to CBI on computer 
ICl'HD.I in order to evaluate technical 
U1'fCtl of computer prosram• to 
perform cantract tukl. In addition. 
penonnal wtll occuioaally be rwquired 
to review CBI doc:wnent1 to c:ampan 
bardcopy data for tboae data 1le111ent1 
contained in tbt 1ystem1. 'nil l)'lteJDI 
to be ac:ceutd .,. PENT A. Molac:War 
Acce11 System (MACCSJ. ud the 
Document and Pftlol:nel Secartry 
Syatem (DAPSS). Under this cmunct. 
ac ptnOllD91 will ba authorized for 
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SUBJECT: En~ry and Continued Acce11 Under CERCLA 

FROM: Thomas L. Adams, Jr. \ ~ \ \ n 

TO: 

A1sistant Administrator~ Y"\ • ....Jo..~ 1!S • ...,_ 

Kegional Admini1trator1 l•X 
Regional Counsels 1-X 

I. INTRODUCTION 

This memorandum sets forth EPA'a policy on entry and 
continued access to facilities by EPA officer•, employeea; and 
representative• for the purpo1e1 of re1pon1e and civil enforce
ment activiti•• under CERCI.A. l/ In 1hort, the policy recommend• 
that EPA should, in the first Tnstance, seek to obtain acce11 

~ through con1ent. Entry on con1ent i• preferable acro11 the full 
range of onaite actlvitiea. If conaent 11 denied, EPA 1hould 
u1e judicial proce11 o.r an adminittrative order to gain acce11. 
The appropriate type .of judicial process varie1 dependina on 
the nature of the onaice activity. When entry ia needed for 
short•term and non-intrusive activitie1, an ex earti~ judicial 
war~ant should be 1ought. In 1ituation1 invO!v1n1. ong-term or 
intrusive acces1, EPA ahould generally file auit to obtain a 
court order. 

The memorandum'• firat aection addre11e1 the recently amended 
acce11 proviaion in CEICLA. The memorandum then 1et1 for~h EPA 
policy on obtainina entry and the procedure• which 1hould be 
used to impleaent chi• policy, includin& 1eparate di1cua1ion1 on 
con1ent, var~anta, ~urt orders, and adainl1trative ordera • 

!/ 

• 

Thi• policy doea not addre11 information reque1t1 under 
Section 10~(e)(2). 
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II. STATUTORY AUTHORITY 

EPA needs access to private property to conduct investiJ•
tions, studies, and cleanups. The Superfund Amendment• and 
Reauthorization Act of 1986 (SARA). explicitly grant• EPA 2/ the 
authority to enter property for each of these purposes. !ection 
104(e) ( 1) provide• that entry ii pemitted for "determining tbe 
need tor respon1e, or chooaing or taking any r11pon1e action 
under this title, or oth1rvi1• en£ereing che provi1ion1 of this 
title." 

SARA alto e1tabi11he1 a ltandard for when ace••• may be 
sought and defines what property may be entered. EPA may exerc11e 
1tl entry authority "if there is a rea1onable b11i1 to believe 
there may be a release or threat of a releaae of a h&&&rdou1 
substance or pollutant or contaminant." I 104(e) (1). SARA, 
however, does not require that there be a release or threatened 
release on the· property to be entered. 3/ Place1 and propertie1 
subject to entry under Section 104(e) includ'e any place any · 
hazardous 1ub1tance may be or ha1 been generated, 1tored, treated, 
di1po1ed of, or tran1ported from; any place a ha1ardou1 1ub1tanc1 
ha1 or may have been relea1ed; any place which ia or aay be 
threatened by the releaae of a ha1ardou1 1ub1tance; or any place 
where entry i1 needed to deten1ine the need for re1pon1e or the 
appropriate re1pon1e, or to effectuate a re1pon1e action under 
CERCLA. I 104(e)(3). EPA ia al10 authorized to enter any place 
or property adjacent to the place1 and properties described in 
the previous 1entence. I 104(•)(1). 

EPA 11 granted explicit power to enforce it• entry authority 
in Section 104(e)(5). Under that provi1ion EPA may either i11ue 
an adminiatrative order directing compliance with an .antry request 
or proceed immediately to federal di1trict court for injunctive 
relief. Order1 may be ia1u1d where con11nt to entry lf denied •. 
Prior to the effective date of the order, EPA au1t provide 1uch 
notice and opportunity for con1ultation a1 11 r1a1onably appro
priate under tb• circua1tanc11. If EPA 1a1ue1 an order, th• 
order can ~· eaforced ln court. Where there 11 a "reaaonable 
ba1i1 to bell.,• tb•r• aay b• a rel•••• or threat of a rel•••• of 
a hazardcnaa~•wbatance or pollutant or contaainant," court• are 
inatructed ~ .. nforce an IPA. reque1t or order unleaa the EPA 

!I Although CERCLA an~ SAIA confer authority upon tbe Pr11id1nt 
that authority ha1 been d1l11at•d to the EPA Adainlatr&tor. 

Exec. Order No. 12580, I 2(&) and (i), 52 Fed. ll•a·· 1923 (1987). 

3/ Th• Hou1e Energy and Coa11erce bill at one point contained 
- thi1 l imitation. H. R. Rep. No. 99-253 Part 1, 99th Cong... 11 t 
Se11., 158 (1985). Thia limitati~n. however, va1 dropped prior to 
introduction of the bill for floor debate. See H.I. 2817, 99th 
Cong., lat Se11., 131 Cong. Rec. K10857 (December 4, 1985). 
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"demand for entry or inspection is arbitrary and c:apric:ious, an 
abuse of d 1 ac ret ion, ·or otherwise not i.n accordance wt th law." 
t 10~(e)(5). The legislative hi1tory makes clear that courts 
should enforce an EPA demand or.order for entry if EPA'a !indina 
that there is a re11on1ble ba1i1 to believe there may be a release 
or threat of release 11 not arbitrary and capricious. 132 Cong. 
Rec. St4929 (October 3. 1986) (Statement of Sen. Thuniond); 132 
Cona. Rec. H9582 (October 8, 1986) (Statement of Rep. Cliek:man). 
S•t United States v. Standard t3ui,ment, Inc •• No. C83·252H {-.0. 
iraih. November 3, 1986). in ad 1t on, •penalty not to exceed 
$25,000/day may be a11111td by the co\.lrt for failure to comply 
with an EPA order or che provi1ion1 of 1ub1ection (e). 

Finally, See:ion l0~(e)(6) contains a 1aving1 provi1ion 
which preserves EPA'• power to secure acct11 in "any lawful 
manner." This broad savings provision is significant coming 
in the wake of the Supr~e Court's holding that: 

When Congress invests an agency with enforce
ment and investigatory authority, 1t ia not 
necessary to identify explicitly each and every 
technique that may be u1ed in the course of 
ex•cuting the 1tatutory mi111on • 

• • • Regulatory or enforcement authority 
generally c.arrie1 with it all th• 11ode1 of 
inquiry and investigation traditionally em~loyed 
or useful to execute the authority aranted. 

Dow Ch•~ical Co. v. United States, 90 L.Ed. 2d 226, 234 (1986). 4} 
Orie lawful means of &a1n1ng acct II ·covered 'by Ghil paragraph 11 -
use of judicially-i11ued warrants. See$. Rep. No. 99·11, 99th 
cona. lat S•••· 26 (1985). ---

In numerous in1tance1 prior to the pa11a1• of SAIA, EPA 
. obtained court rul in11 affirming 1 ti authori cy to ·enter property 
to conduci CllCLA acciviti••· 5/ Follovin& enactment of SAIA, -
4/ 9•• alao; Mobil 011 Corf. v. EPA, 716 F.2d 1187, 1189 (?th 
- ?Tr • ..,.,..J), cert. den1e •• 466-iJ':S. 980 (1984) (EPA authority 
~o aample effluent under Section. 30• of the Clean Water Act 
broadly con1crued); C£D1, Inc. v. EPA. 745 F.2d 1092 (7th.Cir. 
1984), cert. denied~ 471 ~.S. l01S81'Ttl5). · 

5/ United Stat•• v. Pe6p1r Steel and Allo •. Inc., No. 13-1717•. 
- CiV•EPS (s.b. r1a.cto6et 10, 191&) 1 unier Limited Par~ft,rahLp 
v. United States, No. 85·3133 (0. "Idaho October 21, 1985); Onitea 
States v. Coleman Evans ~ood Pre1erving Co •• No. 15·2ll·ClV•J•lg 
(H.b. Fla. June 10, i;SS); On~t•c States v. Baird & HcCuire . . 
Co. No. 83·3002-Y (O.'Ha11. Fiiy 2. 1;55); United States v. Un1tec 
N\!Cl1ar Cor2., 22 £RC l79l, 15 ElR i0443 (O.N.k. Ap~1l 18, 1965;. 
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several courts· have ordered siteowners to perniic £PA access. 
t:nited States v. g9n~, No. C-l-87-167 (S.O. Ohio May 13, 1987); 
Cni.ted Scace• v. i.c erson, No. 84-76-VA.l. (M.O. Ga .• May 4 1987)· 
Uni.ced Scates v. Standard Equipment, Inc., No. C83-252M (W.O. ' 
tash. Nov. 3. 1986). Further, the one adverse ruling on EPA'• 
right of access has been vacated by the Supreme Court. Outboard 
Marine Cor~. v. Thomas, 773 F.2d 883 (7th Cir. 1985), vacated, 
9 3 L. ta . d 6 9 s ( 1 9 8 6 > • 

III. EPA ACCESS POLICY 

EPA needs access to sites for se~eral typea of activities, 
including: 

0 preliminary site investigation•; 
0 removal actions; 
0 RI/FSs; and 
0 remedial actions. 

~ithin each of these categories, the scope of th• work and the 
time needed to complete that work may vary 1ub1tantially. 11\ia 
memorandum sets Agency policy on what means should be used to 
gain access over the range of these variou1 activiti••· 

EPA may seek access through consent, warrant, adminiatrative 
order, or court order. Consent is the preferred means of gaining 
access for all activities because it is con1i1tent with EPA policy 
o·f seeking voluntary cooperation from reapon1ible partie1 and 
the public. In certain circumstances, however, the Region should 
consider obtaining Judicial authorization or i11uing an admini
strative order in addition co obtaining conaenc. For example, 
"'here uncertainty .ezi1t1 whether a 11.teovner wil.l continue to 
permit access over an extended period, reliance on con1ent alone 
may result in a 1ub1tantial delay if that consent ii withdrawn. 

'When cetaeent ii denied, EPA 1hould •••k judicial authori
zation or akovld laaue an admini1trative order. lf the judicial 
route i• cboaen, EPA aay •••k an ex part• warrant or a court 
order. Warraat1 are traditionallY-granced for abort-term entries. 
Generally, varraat1 1bould not be u1ed when the EPA acce11 will 
involve lona-t•rm occupation or highly lntruaive activiti••· 
Clearly, warrant• are appropriate for preliminary •it• inve1tiga
tion1. On the other hand, becau1e of the long, involved nature 
of remedial action1, acce11 for 1uch project• ehould be 1ought 
through a reque1c for a court order. Neither removal• nor 11/FSs. 
however, can be rigidly matched with a aiven judicial acce11 
procedure. Depending on the activities to be undertaken and the 
circumstances at the site, either a warrant or a court order.may 
be appropriate. 
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ln deciding whether to use a warrant or a court order when 
access is needed for a removal or to conduc: a RI/FS, the follow
i~g general principles should be considered. First, if the 
accivicy will take longer than 60 days a court order normally is 
appropriate. Second, even it the activity will take leas ~han 60 
days, when the entry involves removal of large quantities of 1011 
or destruction of permanent fixtures, a court order may again be 
appropriate. Finally, warrants should not be u1ed if EPA action 
will substantially interfere with the operation of onsite business 
activities. These issues must be resolved on a ca1e-by-ca1e ba1is. 

If EPA needs co gain acce11 for a re1poniible party who has 
agreed to undertake cleanup activities under an admini1trative 
order or judicial decree, EPA may, in appropriate circumstances, 
designate the responsible party as EPA'• authoriied repre1entative 
solely for the purpose of access, and exercise the authorities 
contained in Section l04(e) on behalf of the responsible party. 
Such a procedure may only be used where the responsible party 
demonstrates to EPA's satisfaction that it ha1 made best effort• 
to obtain access. A further condition on the u1e of this procedur• 
is that the responsible party agree to indemnify and hold harmles1 
EPA and the United States for all claim• related to injuries and 
damages caused by acts or omiasion1 of the responsible party. 
The responsible party 1hould al10 be advi1ed that the expense1 
incurred by the government in gaining acce11 for the re1pon1ible 
party are response coats for which the respon1ible party i1 liable. 
Before designating any.responsible party•• an authoriied repre
sentative, the Region should consult with the Office of Enforcement 
and Compliance Monitoring. 

IV. ACCESS PROCEDURES 

A. Entrv ·on Consent 

l. General Procedure• 

The following procedures 1hould be ob1erved in •••king 
content: 

!I 

Initial Contact. PrioT to vi1itln1 a 1ite, EPA per1onnel !I 
should -. .. ldeT contactina the 1iteowner to determine if 
conaent •111 be forthcominf• EPA per1onnel 1hould u1e this 
opportunity to ezplain EPA m acce11 authority, the puTpoae 
for which entry ii needed, and the actlviti•• which will be 
conducted. 

A1 u1ed in thi1 guidance, th• term "EPA peraonnel" includes 
contractor• acting a1 EPA'• authorized repre1entative1. 
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Arrival. EPA personnel should arrive at the site at a 
reasonable time of day under the circumstances. In most 
instances this will mean during normal working hours. When 
there is a demonstrable need to enter a site at other times, 
however, arrival need not be limited to this timeframe. 
Entry must be reasonable give~ the exigencies of the situation. 

Identification. EPA personnel thould show proper identifi
cation upon arrival. 

Request for Entry. In asking for con1ent, EPA personnel 
should state the purpose for which entry i1 1ought and 
describe the activities to be conducted. EPA per1onnel 
should also present a date-stamped written reque1t to the 
owner or person-in-charge. A copy of this reque1t 1hould 
be retained by EPA. Consent to entry mu1t be sought 
from the owner ll or the person-in-charge at that time. 

If practicable under the circumstances, content to entry 
should be memorialized in writing. A 1ample content form i1 
attached. Although oral consents are routinely approved by the 
courts, a signed consent form protects the Agency by 1erving a1 
a permanent record of a transaction which may be rai1ed at a 
defense or in a claim for damages many year1 later. If a 1ite
owner is unwilling co tign a consent form but nonethele11 orally 

.agrees to allow access, EPA should document thia oral con1ent by 
a follow-up letter confirming the con1ent. 

Since EPA contractors often are involved in gaining access. 
in the first instance, the Regions should en1ure that their 
coRtractors are acquainted with these procedurea. 

2. Denial of Entry 

lf consent is denied, EPA per1onnel or contractor1, before 
leaving, should attempt to determine the ground• for the denial. 
EPA personnel, however, 1hould not threaten the titeowner with 
penalties or other aonetary liability or make any other remark• 
which could be con1trued at threatening. EPA per1onnel may 
explain EPA'• 1tacutory acce11 authority, the around• upon which 
this author~ aay. be exerci1ed, and that the authority may be 
enforced in ecnarc. 

' • 

7/ If EPA'~ planned 1ite activitie1 will not have a phy1ical 
- effect on the property, EPA generally need not 1eek con1ent 
from the ovner of lea1ed property where the l••••• i1 in po1-
1e11 ion. The proper per1on in.tho•• circumatanc•• i1 the le11ee. 
But where EPA entry will have a 1ub1tantial phy1ical effect on 
the property, both the le11ee and the property-owner 1hould be 
contacted 1ince in thi1 in1tance intere1t1 ~f both will be 
involved. 
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J. Conditions Upon Entry 

Persons on whose property EPA wishes to enter often attempt 
co place conditions upon entry. EPA personnel should not agree 
to conditions which restrict or impede the manner or excertc of an 
inspection or response action; impose indemnity or compensatory 
obligations on EPA, or operate as a release of liability. The 
imposition of conditions of this nature on entry snould be created 
as denial of consent and a warrant or order should be obtained. 
See U.S. EPA, General Counsel Opinions, "Visitors' Release and 
Jro'!d Harmless Agreements as a Condition to Entry of EPA Emplovees 
on Industrial Facilities," Gen'l and Adniin. at 125 (ll/8/72). 
If persons are concerned about confidentiality, they 1hould be 
made aware that business secrets are protected by the statute 
and Agency regulations. 42 U.S.C. f 9604(e); 40 C.F.R. f 2.203(b). 
EPA personnel should enter into no further agreements regarding 
confidentiality. 

B. Warrants 

l. General Procedures 

To secure a warrant, the following procedures should be 
observed: 

Contact Regional Coun1el. EPA personnel ahould di1cu1s 
with Regional Counsel ·the facts regarding the denial of 
consent or ocher factor• justifying a warrant and the 
circumstances which give rise to the need .for .entry •. 

Contact Department of Ju1tice. If after cori~ultation with 
Regional Coun1el a deciaion 11 mada to seek a warrant, the 
Regional Coun1el mu1t contact directly the Environmental 
Enforcement Section in the Land and Natural Resource• Divi1ion 
at the Department of Ju1tice. 8/ The person to call at 
the Department 11 th• A11i1tant Chief in the Environmental 
En"forc••nt Section as1igned to th• Region. The A11i1tant 
Chief vill then arran1e. in a timely manner, for the matter 
to be baadled by either an Environmental Enforcement Section 
attona., or a U.S. Attorney. The Region mu1t aend to the 
Envir ... ental Enforcement Section, by Magnafax or other • 

!I Thi• procedure i• nece11ary to comply with internal 
Department of Ju1tic1 d1le1ation1 of authority. Referral 

to a local U.S. Attorney' a offlc.e i1 not 1ufficient for CERCLA 
warrants. The Environmental Enforcement Section of the Department 
of Juatice·must approve all warrant applications. (See Memorandum 
from Davia T. Buente, Jr. to All Environmental Enforcement 
Attorneys, "Procedure• for Authorizin& Application• for Civil 
Search Warrants Under CERCLA" (4/3/87) attached). 
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expedited means, a draft warrant application and a ahort 
memorandum concisely stating why the warrant is needed. 

Prepare Warrant Apflication. The warrant application must 
conta~n the f0Ilow1ng: 

1) a statement of EPA'• authority to in1pect; 
(see I 11, ·1upra) 

2) a clear identification of the name and location 
of the lite and, if known, the name(•) of the 
owner and operator of the aite; 

3) a statement explaining the ground• for a finding 
of a reasonable ba1i1 for entry (i.e., a reaaonable 
basis to believe that there may be a rel•••• or 
threatened release of a hazardous 1ub1tance or 
pollutant or contaminant) and the purpoae for entry 
(Le., determining the need for re1pon1•, or choo1.ini 
or taking any re1pon1e action, or otherwi1e enforcing 
CERCI..A); · 

4) affidavits ·aupporting the a11erted reaaonable ba1i1 
for entry and deacribing any att.mpta co 1ain acce11 
on con1ent,· if applicable; and 

5) a specific de1cription of th• extent, nature, and 
timing of the in1pection; · 

Following preparation of the warrant application, the 
Justice Department attorney ~ill file tb~ application with 
the local U.S. Magi1trate. 

EPA may .aak .the Ju1tice Department attorney to •••k the 
· a11i1tance of the United Stat•• Mar1hal1 Service in executing the 
warrant where EPA perceive• a danaer co the per1onnel executinf 
the warrant or where there 11 the po111b111cy cbac evidence vi l 
be ~eatroyecl • . 

2.. &aaaonable la1i1 for Incry .. 
A varrmat· for acce11 on· a civil ••tter •ay be obtaln~d upon 

a ahoving of a rea1onable ba1i1 for entry. Tbi• reaaonable 
ba1i1 may be eatabliahed either by preaencin1 1pecific evidence 
relating co th• facility to be entered or by d .. onatrat1na that 
the entry 11 pare of a neutral adminlacracive in1pection plan. 

A 1pecific evidence atandard 11 incorporated in SARA a1 a 
condition on EPA'• exer~i•• of it• ace••• authority: EPA muat 
have "a reasonable ba1i1 to believe there may be a rel•••• or 
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threat of a release of a hazardous substance or pollutant or 
contaminant." S 104(e)(1). SARA's express specific evidence 
standard is consistent with how courts have formulated the 
specific evidence test in the absence of statutory guidance. E., .. West Point-Pepperell. Inc. v. Donovan, 689 F. 2d 950, 958 
(1th C1r. 1982) (tnere must b_e a "showing of specific evidence 
sufficient to support a reasonable suspicion of a violation"). 

In arafting a warrant application, conclusory allegation1 
regarding the specific evidence standard under subsection 104(e) 
will not suffice. Courts generally have refused to approve 
warrants where the application contains mere boilerplate a11er
tions of statutory violations. Warrant application• have been 
granted, on the ocher hand, where the application contained 
detailed attestations by government official• or third-party 
ccmiplaints which have some indicia of reliability. Ideally, 
EPA warrant applications should contain an affidavit of a per1on 
who has personally observed conditions which indicate that there 
may be a release or threat of a release of a hazardous substance. 
If they are available, sarapling results, although not required, 
should also be attached. Warrant application• based on citizen, 
employee, or competitor complaints 1hould include details that 
establish the complainant'• credibility. !I 

C. Court Orders 

The provisions in· CERCLA authorizing EPA acces1 may be 
enforced by court order. To obtain a court order for entry, the 
Region should follow the normal referral proce11. If only access 
is .required, the referral package can obviously be much abbrev
iated. If timing 11 critical, EPA HQ will move expeditiously 
and will refer the case orally if nece11ary. The Region1. _how
ever, 1hould a·ttempt to anticipate the 1ite1 at which access may 
prove problematic and should allow 1ufficient lead time for the 
referral proce11 and the operation of the court•.- The legion• 
should also not enter lengthy negotiation• with landowner• over 
acces1. EPA and DOJ are prepared to litigate ·aggre11ively to 
eatabliah EPA'• righ~ of acce11. 

!I If information aathered•in & civil investigation 1ugge1t1 
chat a criminal violation may have occurred, EPA per1onnel 

1hould conaulc the guidance on parallel proceeding1. (Memorandum 
from Courtney Price to A11i1tant Admini1tracor1 et al., "Policy 
and Procedure• on Parallel Proceeding• at the Environmental 
Protection Agency" ( 1/23/84)). U•• of CEllCLA 1 1 information
gathering authority in criminal inve1cigacion1 i1 addre11ed in 
separate guidance. (Memorandum from Courtney H. Price to A11i1tant 
Administrators et al., "The Use of Admini1trative Oiacovery 
Devices in the Development of Ca1e1 Aaaigned to the Office of 
Criminal lnvestigati9n1" (2/16/84)). 
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Prior to seeking a court order, EPA should request access, 
~enerally in writing, and assemble the record related to access. 
The showing necessary to obtain a court order is the same as for 
obtaining a warrant: EPA must show a reasonable basis to believe 
that there may be a release or a threat of a release of a hazardous 
su~scance or pollutant or contaminant. An EPA finding on whether 
there is reason to believe a release has occurred or is about to 
occur must be reviewed on the arbitrary and capriciou1 standard. 
s 1 o 4 c e) ( 5 ) ( B) ( i ) . I f the 111& t t er i s not & 1 re ad y in court , £ p A 
must file a complaint seeking injunctive and declaratory relief. 
Simultaneous to filing the complaint, EPA may, if neceaaary, 
file a motion, supported by affidavit• docwnenting the release 
or threatened release, requesting an immediate order in &id of 
access. If the matter is already in litigation, EPA may proceed 
by motion to seek an order granting access. l.Q/ 

In a memorandum supporting EPA's request for relief it 
should be made clear that by invoking judicial proce11, EPA i1 
not inviting judicial review of its decision to undertake re1pon1e. 
action or of any administrative determinations with regard to the 
response action. Section 113(h) of SARA bars judicial review 
of removal or remedial action except in five enumerated circum· 
stances. A judicial action to compel acce1e ii not one of the 
exceptions. Statements on the floor of the House and the Senate 
confirm that EPA enforcement of its access authority does not 
provide an opportunity for judicial review of response decisions. 
Senator Thurmond, chairman of the Judiciary Committee, remarked 
that when EPA requests a court to compel access "there is no 
jurisdict.ion at that time to review any re1pon1e action ••• 

1.£1 Parenthetically. it should be noted that the broad equitable 
power granted to courts in Section 106 can alao be relied 

on .to obtain a court order. An additional 1ource of authority 
for courts in this regard is the All Writ• Acc .• 28 U. s.c. I 1651. 
The Act authorize• federal courts to "i11ue all writ• necessary 
or appropriate in aid of tKeir reseective juri1diction1 •••• " 
28 u.s.c. I 1651. Thi• authority 'extend• under appropriate 
circumstanc••· to per1on1 who, though not partie1 to the original 
action or ...... d in wrongdoing are in a po1ition to frustrate 
the impl•ritation of a cour1 order ...... United Stat•• v. New 
York Telephone Co., 434 U.S. 159, 174 (1977). thus. th• All Writs 
.Act may prove useful a1 a aean1 of compelling per1on1 not a party 
to a consent decree to cooperate with EPA and other 1ettling 
parties in execution of the decree. The u1e of the All Writs 
Act, however, may be limited in. li&ht of the Suprm111 Court'• 
interpretation of th• Act in Pennatlvania Bureau of Correction v. 
United States Marshal Service. BS • Ed. 2d 189 (1985). 
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[T]he court may only review whether the Agency's conclusion that 
there is a release or threatened release of hazardous 1ub1cances 
is arbitrary or capricious." 132 Cong. Rec. 514929 (October 3. 
1986) {Statement of Sen. Thurmond); 132 Cong. Rec. 119582 
{October 8, 1986) (Statement of Rep. Glickman); see United States 
v. Standard Equipment, Inc., No. C83·252M (W.O. ~h. Nov. 3, 1986). 

O. Administrative Orders 

If a 1iceowner denies an EPA request for access, EPA may 
issue an adminstrative order directing compliance with the 
request. I 104(e)(5)(A). Each administrative order muat include 
a finding by the Regional Administrator that there exi1t1 a 
reasonable belief that there may be a relea1e or threat of release 
of a hazardous substance and a description of the purpoae for the 
entry and of the activities to be conducted and their probable 
duration. The order should indicate the nature of che prior 
request for access. Further, the order ahould adviae the re
spondent chat the administrative record upon which the order.val 
i1sued is available for review and that an EPA officer or .aployee 
will be available to confer with respondent prior to che effective 
date of the order. The length of the time period during which 
such a conferences may be requested 1hould be rea1onable under 
t~e circumstances.· In deciding what ia a reasonable time period, 
consideration ahould·be given to the interference acce11 vill cause 
wich onsite operations, the ·chreat to human health and tt\e environ
ment posed by the 1ite, and the excenc of prior contacts with the 
respondent. The order should advise the respondent "Chat penalties 
of· up co 525,000 per day may be a11e11ed by a court again1t any 
pa rcy who ·unreasonably fail• to comply vi th an order. I 104( e) (5). 
Following the time period for the conf•~•n~e and any conference. 
the issuing official ahould 1end a document to the respondent 
•WD111arizing any conference, EPA'• re1olution of any objeccion1. 
and atatin~ the effective dace of the order. 

If.· foll~vin& la1uance of an admini1trative order. the •it•· 
owner conclav•• to refu1e acce11 co EPA. tht order may be enforced 
in federal aeart. !PA 1hould not uae 1elf-help co execute order1. 
Ceurt1 are r~uired to enforce adminiatracive ordtr1 where there 

. i1 a rea1o..atle ba111 to bel~eve that there may be a rel•••• or 
threat of a releaae of a hazardou1 1ub1tance. EPA'• .determination 
in chi• r•a•rd •u•t be upheld unle11 it 11 arbitrary an~ capricious. 
I 104(e)(5)(1)(i). £.::A will •••k penalties from choa·e parti•• who 
unrea1ona'bly f'ail ·co comply with· order•. 

All adminiatraclve orders· for·acce11 mutt be concurred on by 
the Office of Enforcenient and Compliance Monitoring prior to 
i 11uance. 



I . 

- 1 ~ -

DISCLAIMER 

The policies and procedures established in this document are 
intended solely for the guidance of government personnel. They 
are not intended, and cannot be relied upon to create any-rights, 
substantive or procedural, enforc.eable by any party in litigation 
with the United States. The Agency reserves the right to act at 
variance with these policies and procedures and to change them at 
any time without public notice. 

Attachments 

• 
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CONSENT FOR ACCESS TO PROPERTY 

Name: 

Address of P:operty: 

I co~•e~t to officers, employees, and authorized 
rep~es•~tative1 of the U::ited States Environmental Protection 
Age~cy (EPA) e~tering a~d having continued acce11 to my 
property for the following purpoae1: 

[the taking of such soil, water, a~d air samples a1 may 
be determi~ed to be ~eces1ary;) 

[the sampli~g of •~Y 1olid1 or liquid• stored or d11po1ed 
of o:: site;] 

[the drilli~g of holes and in1callation of monitoring vell• 
for subs~rface i~ve1tigation:) 

[other actic~• related to th• inve1tigation of 1urface or 
subsurface contamination;) 

[the taking o~·a re1po~•• action ·includin& •••• ) 

I realize that these actio~• by EPA are under.taken· pur1ua~t 
to it• respo::ae and enforcne~t re1pon11b1liti.e1· under the 
Comprehensive .Envi:o:mental le1pon1e, (:oapenaacion and Liability. 
Act (Superfund). ~2 u.s.c. 5 9601 et aeq. 

Thia written permia1ion 1• given by •• voluntarily with 
k~ovlege of my ri&ht to refu1e and without tnreat1 or promi1e1 
of any·kind. · 

bite • sia:iatur• 



To 

• 

Procedure• for Authorizin9 Application 
for civil Search Warrant• Under CERCI.A 

All EES Attorney• 
,,.. 

Due 

April J, 1987 

Onder I 104(•) of CERCI.A, as amended by SARA, the 
United Stat•• aay •••k ace••• by warrant, admini•trative order, 
or court order. If ace••• is obtained by adminiatrative order, 
the appropriate document• are i••u•d by relevant client a9•nci••· 
If acc•s• i• to be obtained by court order, then the Aaaiatant 
Attorney General ot th• Land and Natural Reaourc•• Diviaion •u•t 
approve th• complaint, upon referral from th• relevant client 
aqency accordin9 to ordinary procedurea. For •ccaaa to be aou9ht 
through application on a civil CERCI.A warrant,1 tbe inatant 
••morandwa will conf ira th• procedure• to be uaed by the 
Department of Juatice. 

Under ,5.320•A•2 of th• o.s. Attorney'• Jlanual, 
application for varrant under CERCLA •ay not be handled 
unilaterally by the u.s. Attorneya. Application• for· •uch 
warrants •uat be coordinated t.hrou9h th• Environmental 
Enforcement Section. 

Clearance throu9h th• lnvironaental lnfo~ceaent Section 
i• important for a variety of reaaon•. Pir•t, the nature of the 
9overnaental activiti•• involved under CZRCLA civil varrant• aay 
be auch broader and laat considerably loft9•r than an inspection 
under the other federal environaental re;ulatory •tatut••· 
Typically tb• latter require only a few daya or veeka to conduct 
routine environaental •••plin9. Under CIRCLA, ace••• aay be 
aou9ht Uftller a warrant for not only •aaplint, but even •iapl• 

• 

l Th• aeaorandWD do•• not cover procedure• for •••kin9 • 
criminal ••arch varrant vber• a CERCI.l violation aay be 
involved. All auch aattera are to be referred to th• Director, 
Environmental Cri••• Unit, IES. 
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removal•type activity, e.q., ••curity/t.encin9, limited drw1 
removal. Th• 9reater relative complexity of th• 9overn11ental 
activity involved can be expected to provoke more challenges to· 
CERCLA civil varranta than those under other atatutea and the 
iaauea raised by CERCLA varranta aay be auch aore complex. 
Second, thia ia a relatively nev and vital area of th• lav. We 
auat ensure that maximum ef forta are aade to develop thi• 
critical area of th• lav in an excellent aanner. E!S lawyers 
muat aak• all reasonable effort• to ensure that exerci••• of the 
civil warrant-authority under C!RCI.l vill be vindicated by th• 
federal courts, throu9h proper presentation of facta and legal 
arqwDenta by Dep~rtmental attorney• vit.h experience in t.hia area. 
Finally, since our experience haa ahovn that judicial challenges 
to civil CERCI..A warrant• tend to aove very rapidly, aoa•t.i••• on 
an emergency motion baaia, !ES need• to work closely with client 
agencies on th••• matters ao that the Division'• Appellate 
Section ia advised and prepared with aufficient lead ti•• to 
expeditiously addreas appellate proceedings. 

Coordinating th••• warrant applications throuqh IES · 
must be done on an expedited baaia ao that client agencies' 
pr09raa objectives are achieved. Moreover, our reaourcea auat 
not be consumed by duplicative work. aa1ancin9 the needs for 
careful warrant application preparation• with that for 
expeditious handlin9 of th••• aattera, ve vill uae the follovin9 
procedures: 

1. Th• client a9•ncy will telephonically notify the 
relevant EES Aaaistant Chief or Senior Lawyer vhen the Agency 
plans to •••k a civil warrant. 

2. Th• client avency vill.follov-up the request by 
expeditiously tranamittin9 a ahort ... orandum conciaely 
explainin9 why th• warrant i• needed vith a draft copy of th• 
warrant application and·aupportint affidavita. 

3. Upon receipt of the telephonic notification or 
written reque1t, Vbichever fir1t occurs, the EES Aa1iatant Chief 
or Sr, Lawyer vill arranv• for either an E!S •taff attorney or an 
AU'A ~o Dandle tb• review and proaecution of th• application. 
Unle•• a di•pute develop• ,betveen EES/AOSA personnel and the 
client ..,.ncy, the EES Aaaiatant Chief or Sr. Lawyer aay approve 
t.b• application. If auch"a di•pute develop1, it au1t be brought 
to th• attention of tbe Cbi•f or Deputy Chief, EES for 
reaolution. 
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. c. R1ndlin9 of th••• aattera ia to be afforded 
priority on our docket. Moreover, the Chief or Assistant Chief 
of th• Appellate section •hall be adviaed of each application 
request by the E!S A11i1tant Chief or Sr. Llvyer aa aoon a1 
possible after notification by th• client aqency, ao that 
Appellate can be prepared to handle expeditiously appeal aatter1. 

5. All civil actiona.to 1ntorc1 civil CERCI.l warrants, 
by vay of application for civil contempt or other judicial 
orders, ahall be authorized in vritin9 by tile Aaaiatant Attorney 
General. Such action• ahall be afforded hi9best priority on the 
docket. 

For 9ener1l advice/tuidance on handlin9 CERCLA civil 
warrant matters, contact John Fleuchaua, ORCM•Waate, 312-3109. 

Attachment 

• 
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m 12t9B7 10~10 WAITI ANO IMl"GINCT "H"ONIE 

M!MORANDOM 

SOBJECT: ,Coat Recovery Ac:tiona/Statute of t.imitationa 

FROM: Gene A. t.ucero, Director (_ 1~- 11 A, l,.~o 
Off ice of Waste Pro9rams ~ement 

TO: Directors, Waste Mana9e11ent Diviaion, 
Re9iona I,IV,V,VII,VIII 

Director, Emergency and Remedial Reaponae Diviaion, 
Region II 

Directors, Bazardou1 Waste Mana9eaent Diviaion, 
Re9iona III, VI 

Director, Toxic and Waate Management Divi1ion, 
Re9ion IX 

Director, Bazardoua waate Divi1ion, Region x 
. ··The purpoaea of thi• •••orandum are to: 

1. Opdate !PA'• policy on timing of coat recover~ Action (Tbia 
•••orandum 1uperaedea Tiain9 of Coat Recovery Action, G. 
Lucero, October 7, 198~). 

2. Requeat that you brin9 your peraonal attention to th• 
&c.c.Uracy of data bein9 uaed to brief Con9reaa on th• atatua 
of coat recovery.effort• at •it••· 

3. -aeque1t·th• initiation of coat recovery action for tboae 
•it•• where th• at~tute of li•itatiorwdat• i• approaching. 

It reaaina the A9•ncy'• 9oal, where appropriate, ·to aeek recovery 
of all aoni•• ••P•nd•d at Superfund ait••· Moreover, to proaote coat 
recovery and obtain int•r••t•. the A9•ncy will tranaait deaand letter• 
aa early aa practicable. Additional fUidanc• on the tiain9 and content 
of demand letter•• includin9 9~idance on aaaiai1in9 intereat, will be 
••nt in th• near future. · 
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I. Timing of Co•t Recovery 

Section ll3(g)(2) ~f the Comprehensive Environme~tal Reaponae, 
Compensation and Liability Act (CERCLA), aa amended by the Superfund 
Amendments and Reauthorization Act (SARA), contain• specific provisions 
on the •tatute of limitations for cost recovery action• under aection 
107. Thi• memorandum doea not aet forth the statute of limitations for 
pre-SARA reaponae actions. Section ll3(g) require• that coat recovery 
actions be commenced: 

A. tor removal actions, vithin three year• after completion of 
the removal action. Where the Agency ha• aade a deter
mination to grant a waiver under aection 104(c)(l)(C) for 
continued response action, the coat recovery action muat be 
brought within six years after this determination, and 

B. for remedial actions, within aiz years after the initiation 
of physical on-site construction of the remedial action. If 
the remedial action is initiated within three year• after 
completion of the removal action, the removal coata .may be 
recovered under the remedial action atatute of limitation• 
for coat recovery (i.e. within 8iz yeara after the initiation 
of on-site construction of the reaedial action). 

The term "commenced" aa .uaed in aection 113(9) ••ana a 
filed section 107 coat ~ecovery action. Aa a matter of policy, the 
Agency views completion of the removal action aa the day the cleanup 
contractor demobilizes at the site and completes the acope of work 
identified in the original or modified action memorandum. The final 
Pollution Report (POLREP> aubmitted by the osc normally contain• tbi• 
inf~rmation. (See Superfund Removal Procedurea, Reviaion t2, 
August 20, 1984). Remedial inveatigationa/fea1ibility atudi•• <RI/PS> 
may fall .within the atatutory definition of ·removal action. Por 
purpoaea of coat recovery tbey ahould be treated a1 a 1eparate removal 
action. Therefore, a coat recovery action ahould be commenced within 
three years of completing the original reaoval <ezcluaive of the· RI/PSJ 
unleaa phy.t~l on-aite conatruction haa 1tarted. 

Althou9h aection lll(9)(2)(A) of C!RCLA, aa a .. nded, allowa three 
year• froa co•plet1~n of a re•oval to initiate coat recovery action, it 
•till reaaina our policy to begin coat recovery activity within one 
year after coapletion of tb• removal. ror reaedial actiona, Av.-ncy 
policy requir•• tbat coat recovery· activity b• initiated within 18 
montb• after th• 1i9nin9 of th• Record of Deciaion <ROD) or during the 
later phaae of con•truction of tb• reaedial action, if tbe conatruction 
i• ••pected to take aore tban two year• after tb• ROD i• ai9ned. 
Adherence to the•• ti•• tr•••• will enaur• tbat current, not atale, 
evidence and knowled9eabl• vitn••••• will be available to aupport th• 
proaecution of the action and that the Agency will not be faced with 
•tatute of limitation riaka. 
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At thi• point it i• appropriate to clarify th• A9•ncy 1 1 po1ition. 
on prioritie• for removal co1t recovery referrals. nue to the resource 
commitment of liti9ation, the A9ency haa e1tabli1hed t~at coat recovery 

·cases vhere the co1t1 exceed $200,000 •hould take priority for 
referral. There i1 no prohibition on referring ca1e1 under $200,000. 
aovever, the judiciou1 u1e of liait•d re1ource1 dictate• that the 
A9ency f ir1t addre11 tho•• 1ite1 vhich proai1e a better return on the 
Agency's time and money inve1taent1. Where appropriate, ca1e1 under 
$200,000 have been and 1hould continue to be referred. Selection of 
ca1e1 for referral ii a Regional determination vhich 1hould be ba1ed on 
a variety of factors including 1tren9th of evidence, financial 
viability of defendants and likely return to tbe Agency including 
enforcement co1t1. 

Section l22<hl of CERCLA now provides the A9•ncy vith the 
authority necessary to compromiae claims for coat recovery action• 
vhere the total of all re1pon1e co1t1 expended at a 1it• i• le11 than 
$500,000. Thi• nev authority 1hould a11i1t th• Agency in addre11in9 
the lower dollar value cases without litigation where an appropriate 
1ettlement can be made. The Agency ii currently developing procedure• 
for settlement of claims under $500,000. 

II. Update of Information 

Attached ~or your. reviev ii inforaation on completed removal• for 
each of your Regions.· Pl•••• reviev thia information and, using the 
comment fiel~ prov~ded,· inaicate your .1chedule for referral of coat 
recovery action. Coat recovery actions aay not be appropriate for 1oae 

·1ite1: for example, vhere no PRP can b• identified, or. where th• PRP1 
are not financially viable. If you do not intend to refer the ca1e, 
pl•••• note thi• fact. Where you decide that coat rec-overy action ii 
inappropriate, you ahould explain the d.•ciaion not to take coat 
recovery action in a 1i9ned aeaorandum in your fil••· ·You 1hould 
a11ume that there vill eventually be auditl of tb••• ca1ea, by 
aeadquarter1, and perbapa th• In1pector General and Congreaaional 
over1i9ht Co•mitt•••· · ---- . 

Pl•••• uae the follov1n9 cato9orie1 vben coapleting tbe coaaent· 
field for ait•• vber• action• will not be referred: 

1) Mo PRP• identified 
2) PRP• not financially via~l• 
3) -Queationabl• evidence· 
4) ou••tionabl• l•t~l ca•• 
5 > other (apecify > 

Th• accuracy and coapleteneua ot thi• intoraation ii critical to. 
our ability to deaon1trat• tb• effectiv•n••• of !PA'• coat recovery 
program. Th• current data, which baa been provided in reapon•• to 
congreaaional reque1t1, indicate• tbat !PA baa initiated co1t recovery 
effort• at only 29\ of th• completed reaoval 1ite1. (They account for 
approximately 52\ of th• available obli9ation1>. To tbe extent 
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information va1 available, tht above figure·on ca••• 1ubject to coit 
recovery va1 determined by 1ubtractin9 from the univ1r1e of coapleted 
removal1, tho•• vhere it appeared that co1t recovery· i• inappropriate. 

While ve believe that our data bale ••Y not be current, the lov 
level of caae initiation do•• point out th• need for aeriou1 •anagement 
attention. A referral ahould be planned in thi• or ne1t y1ar1 
Superfund Comprehensive Accompli•h•ent• Plan CSCAP) and ao indicated on 
th• attached report•. Where action i• not appropriate, it i• critical 
that the data b••• b• adjuated to 10 indicate. Pl•••• provide your 
coament1 and 1chedule for activity on the attached aaterial vithin tvo 
veeka. 

III. Initiation of Actions 

If, after review of the attached lite information, there art any 
cases vhich require filing immediately or in th• near future, pl•••• 
adviae OWPE, OECM and th• Environmental !nforceaent Section of th• 
Justice Department immediately, 10 that v1 may 11pedit1 the referral 
and filing process. All planned referral• ahould b• incorporated into 
the Integrated SCAP. 

We will provide you vith update• of re•oval coapletiona and 
ongoing remedial actions (aimilar to the attached charta) on a 
quarterly ba1i1 for your review and coaaent. We alao aolicit your 
1ug9e1tion1 on the chart format and content. 

Any queation• on thi1 memorandum or the attached information may 
be addre11ed to Janet P•r•lla of my_ataff. She aay be ~eached on 
PTS 382-2034. 

A'l'TACBMENTS 

cc: Edvard !. Reich, O!CM 
David Buente, DOJ. 
Regional Coun11l1, Re9ion1 I•I 

-·-
. -



... •\C '"••,. 

; . ft ·. 
• l . 
1 ~ i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\~..' WASHINGTON. 0.C. 20.60 

•. •-=>''. 

JM I 2 1981 

MEMORANDUM OSWERt 9833.2 

SUBJECT: Consent Orders and the Reimbursement Provision 
Under Section l06(b) of CERCLA 

FROM: Gene A. Lucero, Director ( -.!)~ · /1 iJ LIM_Qjio 
Office of waste Programs 'rrt{~e';l· 
Steven Leifer, Acting Associate~ ~- -~......._ 

Enforcement Counsel for waste ~ 
Office of Enforcement and Compliance Monitoring 

TO: Addressees 

The Superfund AJnendments and Reauthorization Act (SARA) 
amended section 106 of CERCLA to add section l06(b)(2). 
This provision entitles persons to seek reimbursement from the 
Superfund for costs spent in complying with section 106 orders. 
Congress included the provision as an incentive for PRP's to 
~ake response actions even though they mig~t disagree with 
EPA's unilateral order. It preserves their right to contest 
issues of liability or "the nature of the response action at a 
later date. · 

This memorandum provides guidance regarding terms of 
consent orders to preclude parties who have siqned consent 
agreements to subsequently aeek reimbursement u~der section 
106(b). To assure that parties to a consent order or decree 
do not aeek · rei11bur·se11ent by contesting i••ues of liability 
in a later reimbur1ement proceeding, consent orders should 
contain a 1tipulation that the respondent(•) waive• its right 
to ••ek reiabur1ement under section 106. For example: •tn 
enterinc; into this consent Order, the Respondent waives any 
right to seek reimbursement under Section 106(b)(2) of CERCLA 
for any past cost1 and costs incurred in complying with this 
order.• 

Reimbursement issues under SARA will be addressed more 
comprehensively in the specific guidance on the reimbursement 
procedures, and in revisions to the August 1983 guidance on 
Administrative Orders under 5106. 



If you have any questions please call Rich Hopen at 
382-2035. 

Addressees: Directors, Waste Management Division, 
Regions I, IV, v, VI, VII, VIII 

Director, Air & Waste Management Division, 
Region II 

Directors, Hazardous Waste Management Division, 
Recions III, x 

Director, Toxic & waste Management Division, 
Region IX 

Regional Counsels, 
Regions r-x 
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AbatrvcL· P11rolnm rtftnena and 
chemical manwactUl'lrt mua1 limi1 
benlene emiNioftl from new and 
exi11in9 fugitive eminion IOW'Cft. 
Ownert and operwton m1111 aubmil 10 
EPA one-time notificaliona for new 
conatniction. modification. .nd llart·up. 
They mu1t also aubmit 1emi .. Mual 
repom or the number of valvea. pwnps. 
and compre11ors for whidt leau werw 
detected. EPA uae1 the collected 
Information 11 the b11i1 for enforcemenl 
acUon1 11 well 11 to 1pot tnnda and 
plan prosram atntesiu. 

Rnpondenu: Chemical manulaclW'Wrl 
and peuolewn reran.nee. 

Ellimal«I Annual Bu!Wn: '1.817 
houn. 

omm ol '-tk:idel ud Toxic 
SuDllallcn 

Tille: Household Survey1 of Chemical 
Product UH9e (EPA ICR S1200). (Thi1 
i1 a renewal without rev11ion of a 
CW'T'l?IUy approved collection.} 

.A.baU'GCL' Thnt aMual 1urvey1 will 
provide information on hou1ehold uae 
of common c:bemic:.11 producu. From 
the re1ulla. EPA will derive expo1W"I 
11aeumen11 for use in ll'llking 
reauJatory dtci1ion1 required by the 
Toxic Sub11ance1 Control Act. 

R.t!•pondtmu: lndividual1 and 
houaeboldl. 

Ellimallld Annual Burden: 800 hours. 
. . 

Apncy PRA 011ruce Requetta 
Completed by OMS 
EPA ICR SOl55: Pe1ticide Application 

Certification Fonn. Training and 
Eumination of Applicaton: wa1 
apprvved 8/11/87 (0MB •201().4029: 
expiret 1/30/90). 

EPA ICR SOll13. Trade Secret Cearance 
J111tincauon for h1tieidea. ••• 
extended 8/18/87 (OMS ·~ 
expire1 9/30/87). 

EPA ICR •1160. NSPS for Wool 
FiberaJau Manulactunna (Subpart 
PPP) Information P.eqW.menta. wu 
approved 1/12/17 (OMS 82DIK>-0114: 
expirn 1/30/90). 

EPA JCR .,315. lnfonuUOD Requnt far 
Development of NESHAP for 
Chromium Platina and Anodizina 
Qperation1. wa1 ·~ 1/11/87 
(OMB •zoeo..41U: txpiftl lZ/31/17). 

EPA ICR .,382. NESKAP for Coke Ova 
Emi11ion1 from Wet-CO.I Qiarpd ey. 
Product Coke Oven S.tteriea. waa 
approved 6/15/81 (OP.m •DIO·OH4: 
expise1 8/30/90). • 
Send comment• on the above 

abltracll•l to: 
Patricia Minami. PM-2:1. U.S. 

Environmental Protection A$11ncy. 
lnformalion and Re,W.tory Syatllftl 
Dlvi1ion. 401 M Street. SW .. 
Wa1hin9ton. DC 20o&80 

and 
Suau Dudley (ICR 812'IOJ and Nicolai 

Gen:ia (JCJla OMO and 1153). omce of 
Managemenl and Budpt. omce of 
IDfonnatiOA and R98'1111ory Allain. 
New Executive Office Building. '128 
Jackacm Placa. NW .. W11ftinston. DC 
zmc:a 
0.tld: , .. u. 1•. 

o.-.IJ.r--.. 
Ditw:llW. bJ(Dnltofioll OJtd IW6uJolOl'f Sy..,,. 
DMliOIL 
(FR Ow. 11-1411111 Flied e..a..17: llll 1mJ 

~----

Sdenoe AdWl9ofy ...,. E.aecultwe 
Commmee; Open ........ 

July Z2 tbrousb:. tB'. 

Under Pub. L 92-463. notice i1 hereby 
Biven of 1 mntinl of !he Executive 
Committee df the Science Adviaory 
Board on July Z1 through 22. 1187. The 
meetiq will be held at the U.S. 
Environmental ProtecliOD Apncy. 401 M 
Stnet. SW. On July Z1 the meetifta will 
be beld in lhe Admini1tntor'1 
Conference Room. 1101. The meenn, 
wtll be&iD at 9:00 a.m. and will adjCM&nl 
11 approximately 5:00 p.m. Tbe meettna 
July Z2 wtll be held In the North 
Confmuce Center Room • 3 from t:OO 
.a.a to approximua.ly 1%:00 noon. 

luun to ~ dlaaalaed at the mHting 
indude: 1 1111111 report of tbe Board' 1 
review of adatilic iuue1 ra.lat9d to 
mwlidpa.I wa1te combution: workiq 

·-·n: n.. will be. 24y 
m•linl of tbe Slate F1nA luuea 
R.etearc:b 1nd Ewaluation Croup 
(SflREC). The IDHCiftl will be open 10 
the public. 
DATI: Monday. July 20 and Tuesday. 
July Z1. 1187. bepmina al &:30 a.m. each 
dly ud .ndiq by uo p.m. OD Tuamy. 
July n. 
ADDRlll: The meeting will be held at: 
Thi Hyall Reaency. Cty1taJ City. ZiW 
JeffeflOn Davia Hilbway. Arliftaton. VA. 
(~1234). 

... ~.a•'•"°" c:.TACT: 
By maU: Philip H. Cr11y. Jr .. Office of 

PHticide Pl'opaml (1'>711C}. 401 M 
SL. SW .. Wubinaton. DC 2DMO. 

omm locatioa ud ttl9l1hone nwnber: 
Rm. n 15. Cry1t1l Mall. Buildlns No. z. 
Arlington. VA. (1m-557-7098J. 
~UTAln' ~T10llC Thi1 will 
be the twenty~enth 1Dtetift8 or the 
fWJ Croup. Thi tentative qendl thua far 
indudn !he faUowina topica: . -

L Action lt11n1 from the March 1187 
meetina of the SFIJtEC. 

z. Resiona 1 l"el'Orta. 
S. Workina Committ• repona. 
4. Other topica which may altH. 
O.ttd: JllM :.1111. 

ao.pa. D. c-pc. 
Dilwaor. Off• a! PaUcit# l'rvrtUU. 
(FR Ow. 1Mtl70 Flied~: 8:411mf 

relationahips with the Science Adviaory (llRL-mMJ 
Panel: couideration of a requett &om 
the Deputy Adminiatrator to form an Supertund "°"8m: De 111Nrn6a 
Indoor air panel: nportl of committ•• c.trtDutor S.llllfl••tl 
and tubcomminHr. and otbar it1ue1 of MDC\': Environment&.! Protection 
member int.,...L 

Tbe mHUq ll open to tbe publir. Ally AllftCY· 
member of tbt public withins to attand. AC'ftOIC lleqaat for public comment. 

obtain illformation. or aubmit wnttea •-·n: Tbe AsacY ii pabliahint 
~ta should ~--ct Dr .. Ttrr7 F. todaJ ltl lntartm Cuklance OD 
Y01J1. Dlrector. Scianc:e AdviaofJ Board Senlementa wttb 0. Minimil Waite 
or Mn.. Joanna F~er localed at 401 ContributOl'I ander eection 1ZZ(al of 
M StneL SW .. Wuhiftston. DC 3MIO or ,.,., , ._ __._ :.-• ... _ bl' d 
call (2DZ) 31Z-4121 by cloae of buaillesl · ~ - -.to 1111onn .... ~ ic an 
July 11. 1187. to aoliclt public coamenl cm th11 

important aspec:s of the Superfund 
Dated: lllDI M. 1111. enforcement procaa. Thi• document 

,_, r. Y~ provicla pidelinet for detenniniftl 
SQeta Ath;.,,., aoant which potential!y rellMlnaible paniu 
(F'R Ow..,_,..,, Filed t-a-17: IHI 1111( ('"PRPl") uder llCtiOD 1G1(aJ of the 
au.a mm....... Comprehnaiff Eltvirollmfttal 

Rapona CompnaatiOll. and Liability 

lt8tel'RA ..... R11 "Ct..S 
1..-.aon Group (IFIRIG); Open ...... 
AGl9IC't: Environmental Protection 
Afency (EPA). 

Act of 11m (""aJtQAR OP "Superfund""). 
u unaded bf tbe Su,erfund 
Amlndmenta and Raauthoriutlon Act 
of 1• ("'SARA-,. may qualify ror 
tnatmanc u • tnillitnil wutt 
ooruributon panuant to aection 
1ZZl8Jl1)(A) of SARA. It also providr.1 
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suid•linet for n'90tiatiq wtdl •. 
min1mi1 w11tt c:ontributon and for 
en1e~n1 tnto tettlemetttl wUll ncb 
pHnin pama1nt to aec:tioft UZ(IJ of 
SARA. 

nu. publlcatton don not 1dcnu 
quallficationa for or Nttiementa with de 
minimil landowners ander MCtion 
tzzt1"1 lf91 or SARA. wlUdl will be 
coftNd by ..,.l"llte .,Udanca. 
DA'ft: Comm1nt1 rnu1t be provided Dtl or 
before Augut n. 1111. 
Allll"DI Commet1t11hould be 
addreued to Jenice Unett. US 
Environmental Protection Al•nCJ. 
omo. ol lalOfCtment ud Compliance 
MonilOftal, Wure WOIQID9ftt 
Di'riaioll. ~UIS. 401 M ~SW. 
Wubiqton. DC 2CM80. (2DZI JU..3011. 
Pait IUmCD 9lllOllllA"nOlt CIDltT ACT: 
JaNc:e Linen. U.S. Environment.al 
Protection A8eftcy. omce of . 
EAforcemen1 and Complian.ce 
Moniroring. W11te Enforcement 
DiviMoa. U-1345. 401 M Street. SW. 
W11hlqton. DC 20t80. (202) 312-3077. 
~AllY ~TtOIC SecdoA 
lzztgJ of SARA providu EPA witb 
dieaellonary 1uthoN)' to enter Ullo 
e.xpeditecL r&n&I M&Uements wiUa de 
m11umi• w111e contnb111or1 to 
Superfllnd 1itt1. O. lllinitm6 w11c1 
c:onlributol"I ,,. those pnerator and 
tnmponer PRPa who. iD the judpsent 
of the AlencJ (II deleptle of the 
Pruidentl. contributed huardoa 
1ab.11nca1 in en amount and of such 
IOxi.c or other buardoUI eft'ec:u •• to be 
minim1l in comp1ri1on to other 
haardoua 1ub111nc:et 11 the facility. 
Section tZ%1s)(lJ(A). P\lnuan1 to the 
requirements or 1ection lZZ(aJ(1J. de 
minimi• contributor •ttiemtftta must be 
p,.cUcable ind in the pubUc in..,..L aa 
detennined by the Asency. and mutt 
involve only a manor portion of tba 
rnpome costa at ta. faallty CDllCillDed 
wttJt NtpeCI IO each •ttlina ,...,,. 

De minima oantrtbaaor •m-tl• 
under -=tioa 1ZZ(I) of SAIA ollw 
pottfttial adnn ..... to PIUll aad Ille 
Apncr allb. For• 111ilttitU ....... 
aucb Mtu..nnta can be ID lffecllq 
meane of achievtq aa ..n, ud 
equitable ftlOlution of tt.eir babWty 
widt the apndjhU'I of ......... , 
r ... and other 1ran11cdoe C09ta. Far the 
Aaeftcy. teetion t:Z(a) ntdetnenll 
provide • mutH of 1impllfyina die 
CERCA 9ftfo1amen1 PfOCllU ....,h 
early elimination from Utipttoft aad 
neptt•tiont Of the often DU!Dft'Dlla 
minimaJ contributor PRPa. ~ •inim;, 
aettlementa alao offer the potential for 
incrt11ed awnbers of voh&nt1ry 
settlement •l"'t•IMn-. Thia i1 becauee 
dr. ."tittim16 contnbutol"I m11y be 

attncted by lhe advanca,.. offertd by 
aect1on 1ZZ(gl 1ttllementa. and n..
mmimn pertia may bl ncourqecl to 
aettle 11 a rault of the revenues l"liled 
throush 11&Ch a.,...menta. 

To ae the d• minimi1 HnillMftt 
pl"OYiaion most effectively. tht AleDCf 
will fOCUI on IChievina Mttlementl In 
wbich multiple .(e minimi1·PRPa at a 
.particular •ii• are ·ca1hed out• an~· 
oae comi,,wnensi,·1 .,,..IM!I\. "n; 
minimi• partin 1hould be enc:ourqed • 
oralAill ud pl"llMftt multipany 
1tttiement offers to the tovenmsent. 
Further. to limit iovemmental ud PRP 
tnnea.un coalL tit miflillli1 
Nltlamaatt lbould be at&Ddardiud lD 
fonn and lbould not be the aubject of 
leftlthy ft110li8tiona. 

In the !)-pie.al de minimir 11ttlemwn\. 
the settling putiea. ill exchazlae for • 
payment. will receive 111t11tory 
c:anlribution prottc1io:1 under 1ection 
1Z2l&ll51 of SARA and rn1y be ll'nted 1 
covenant not lo 1ue where euch a 
eovtn1nl la conaillenl with tht pubUc 
lDtereat wader section tZ2(1)(Z). The 
ecope of the covenant not to 1u1 will 
very dependina upon !ha timina of the 
aenJemenL the amount of inlonn11ion 
1vailabie lo the AleftCJ about 1ite PRPa 
ind rtSpoMe coste. the emount of an7 
premium paymente NCOYered dlroqft 
the eettlemen\. and other Nlennt 
considSllttou. 

11M Apncy ii •wve thal dt minim;, 
coatribator aeltlements arw the 1ubject 
of srnt intarnt to potenlilllly 
N9pomlble p1rti .. and the public. 
Th.more. EPA i• pubttabtna thia Interim 
p.idance to provide"wtde public 
di1atbution of infonnauon ol) thi1 
Hpecl of SAM implemutation and to 
pin the benefit of public commenL EPA 
w;n ,....111111 tlli1 inc.rim pidance 
baaed upon its uperience wtth Ill 
implementation and upon any public 
COllllDCDU that may be receiveci. 

'fte lntaltm pidaDce follOWL 

....... ,eo.-41 

...._., W•t Mane.....-1 Oiwiaio• 
Oil'ICllnl 

JUDI HI. 1111. 

LPur,... 

11tt puf1'0ll of dli1 tnemorandum 
piovide interim pidance for 
cletenniDiq wbidl PRPa qualify for 
treatment 11 t# minimi1 w11ta 
c:an1rd)utm panuanl to eection 
S:(J)f t )IA) of the Superfund 
Ainendmentl and Reauthoriulton A 
oft• ('"SARA M). Pub. L No. 5-4F. 
and to plfteftt interim pidelinn for 
Mttlament with web d• minimu par· 
punu1n1 to aec:tion tzztal of SAM. 
Cuidance on de minimi1 landownen 
ander MCtioa 1%%(&1111(81 of SARA"' 
be provided b)" aepara&e memorandu 

IL lackpDund 

\\'hen the bann &1 indivi1ible. 
aeneratora and tr&Qlportart or 
huardou 1uba1ancea diapoeed or Ill 
facility IN 1&nc1ly and joiatJy aAd 
Mve,.lly liable for all cosll of NmO\ 
or remedial action inCUlftd by lhe 
United S&ata under aection 107(1) or 
Comprehcwwe Environmental 
RnponM. CompeneataOA. end Uabili 
Act of.1880 tMCERClA "). 4Z u.s.c. 
9807(1 I. •• amend~ by SARA. A!tho 
thil liability ii not IC.IUloril)' UJDi&ed 
the 1inount or .,,. of ba&udOUI 
aubltanc:e pnerated or tn.111ported tc 
tb1 facility. Congrna. in MCtton 
mtlHllfAI of SARA. tlCOlftiad the 
concept of the de minimi• wute 
c:anlributor. i.&.. the pot.ntiaUy 
raponalbl• party \PRP'") who uttafi. 
the require:nenll for Jiabillty under 
MCtion lDit•I of CERQ.A and who dt 
not bawe a Y1ltd 1ec:tion t01{bJ defem 
bat who h11 made only • miahMI 
conlribulion (by amount aad tcnddlJ) 
co~puteon to other bnardoua 
aubl•a"C" at the 1Ua. 

DllMl:J ... 11.19'. ............. 
Acrnw AaialDftr A....,,.• fw 
6ri"'4 ""-'" tllh.f ~ M#rffllNtfJ 

Da1ed: ,_ 1'. \111. .. _..._.._..., 

&lace die ~ of Ula 'Su.-rfurt1 
• prosra& tbe AleftCJ bu bee faced 

wtth tht prob&em of how to trail • 
lllinim;. cantributor PRPa. n.. lepl r .. 
and other tnmactiOftl COSll of 
nesottatlna aad llU,atin& with the 
CovllNDU\. compounded by the 

Aaillont Ad;nini•Ufltllr for Solid w .. 111111 
Eltte"9'CT Rapon-. 

Ms•o .,.0'11111 

Sub;Kt: lluenm Cuiclaft&:S Oft Settl11111t11t 
wadi IJ. MUUmil w .... Coutbia..
llllder S.C110ft \zztl) of &AILA 

Froe: ~ L Reidl. Acttna Alltltlnt 
Acbmniacnior f0t lnfNalMlll aU 
~iallCll Monltoriftl 

I· WinslOll Porter. Aui1a.n1 Adllliniltn&M 
for Solid w .. 11 and tm.rsenc:J · ........ 

To: llepoMI Mmin;.1,.1on 

potulial cotll of llMttilll .itd 
defeDdlnl claime for contribution wit!: 
other PRPa at tbe 1itL of1en could 
exceed the alftOUftt 1udl m1n1l!".al 
conlribulort •ould be Hpee!ecl 10 pa) 
even under a Mltlement or 1 iucSsmen1 
·un11vorable lo them. M 1 mutt. de 
minimi1 partiet ohen aeek 1 .awlft and 
efflc:ieftl lftUM 10 pay a IUftl thJit ii 
colft!Mftlurate with their involvetneftt 
the sltt and allow• them 10 be di1mi111 
from fvther neptiation1 and llU,•tion 
The Alf ncy • llO nted1 a 1M1ltiod for 
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w:h-.iftl MltlltMllta with llllnlmal •u•• CIDfttributon in order 10 ....U 
MSOll•taona and litiptioO 190N 
DIM .. eble. 

EPA tor111&Uy NCOpiud and 
mdol'Md ck COftCllPI of Ute iJ. minimil 
c:ontributor •nJemn1 in lhe lntanm 
CERa.A SettletMnt Palicy ("'Settlesnenl 
Palic:y-~ 50 PR mt (Feb. &. tW). 'ne 
&etlJement ..aic:y adviNCI that 
nesotiatlona with de minunil putiet 
lhould foaa1 on echievint call! 
•ttlein.nta end 1hCNld bt limitad to 1ow 
waN.m.. low toxidty dl1poem who 
nonully wCNld not aiake 1 1tpiftc:an1 
CIDllll"ibutton to the COlll or de~ i.n 
any evenL 

Section lZZ(JI of SARA 1 ii In tarp 
part • codincauon or the Apncy'• 
potihon with ret•rd 10 .ettlmnenta with 
th minim11 part.IH. While Ncopu.l:ina 
the liebility of 1uch partiea. tba1 MCtion 
F"" EPA d11CNtlonary authonry to 
tater into expedited Nllltmenll with de 
min1m11 -.11e concnbu1ol"I and de 
111i11irn11 l1ndownen. Section J221alf11 
,.nerally proV1de1 tht1 when EPA 
dttenninn that 1 11nlem1n1 11 
·practicable and in !ht public 1nrtrnL • 
the A9enc:y 1h1ll. "11 promptly 11 
pouible:· lftk to Nech t "final" 
MtUtlftent witb 1 t» mm1m11 PRP by 
oonsant dtcrtt or admilu1t:rativ1 order. 
ii the Mtt!tmsn1 "involv11 only 1 minor 
portion of tht ra)X)n.n cos11 at tht 
fac:Wry concam.d. ·Section llZ.(1)(1}. A 
de minimi1 contributor 1tt1Jement wttb a 
,.n.,..tor. or rnaspotter i• authonzed ii 
tlteu cntena are met end if the Apncy 
determine• that both "th• amount of the 
huardou1 nbltane11 contributed by 
thac ~ny to the facility." and "the tuic 
or otbar buardo\11 effeeu of the 
1ubltances contrtbuted by that party to 
ta. fecility." are -aun1mel in compariloa 
to other haurdo111 1ub11ance1 11 the 
fadllty ... Section lZ:ltJM ICAI. Section 
uztal further authont11 Mttlementa 
with de mi111mi1 lendownars H ddlned 
by eection UZlllt1)(8J of SAJlA. 
S.C.UN Utt Afency will be JmMdlnl I 
Mp&rttt pidance dmnt OD dt ' 
11tinimil lanclown"' under SARA. tbil 
documen1 will locu. oe die definition 
and •tU1ment ,...._,.ta of lhe • 
minimi• watt• CIDftatbu111r. 

DI. G..+delin- I• NepdallDa Wl~ De 
Mlaimil ....... 

D. 111inimi1 contriburor NU)emenll 
under MCtion tZZlal .of SAAA can be u 
afrtcttve IMlftl of providiftl t# minim# 
pattin with 1n uriy and equitable 
rnolution of tM\r &Wbiliry while 
tninimizina their trant.1ction c:oata. De 
minimi1 Mttltmenta Clift be partlcldarly 

• nw 1a11 , • ., o1 -- 1::r11 oJ "'•" •• ,...,...a M ......... 10 tine -114-. 

uefW to the CovtmNnt In complex 
caNt involYiftt numet'DUI PIP&. In llUdl 
ca'"' de 111i111m1I 11tlltmlftta ofrer IM 
A19ncy a me&bod of aiaplifyiQa 
CERCL.A ufcnceNnt acUoftl UlrouP 
nrty elimi.na lion of lhe IOlftlUmll 
nwnel"OUI minimal c:ontribatcr PRPI 
from liti11rton and uromrtom. De 
minimll Mnlemenu may alao illotaN 
cbt amouat ol raponae coeta W••ld 
dlloqh •ohauary Nttlemmt 
..,...mecta. Tbil ta twcaue th minimM 
·puUn (wbo otberwtN misht uc bave 
parti.dpalld bi NllJemelltl) IDiy be 
ennctld bJ ibt •dvanui'" offlNd by 
de 111i11ilfli1 Mnlantnta and encnrqed 
bJ the f1C1 tbat tbeir fUDdl will be UMd 
IO pay co1t1 of daanup. rather tban 
nnaaction c:o1t1. P\Dally. th 111i11imi1 
Ntllemenll may inc:NIM Utt likelihood 

· of 1ertlemen1 with the major wa1tt 
contributors by rai1in9 1ufflc.ient 
reven11e1 to reduct tht overall liabWtia 
ol 1udt paniea. 

To u11 the <# mittimil eeulement 
provilion mo11 tlftetively. die Apncy 
wtU focus on adUevma co111prebe111ive 
Mttlemenu in which interetted d• 
1111111'rr11I PRPI at a particular 1ite are 
eddreued In one 11n!1men1 apwemenL 
De mi111mi1 paniH abould be 
lnc:oure1ed to orpni&e and prlllftl 
atulti·party NllJetnent oUm to tne 
GovermnnL To limit Cotremmental ud 
PRP uanaacUon eo111. de rninimil 
1tn.lemen11 ahould take the form of 
1tudardiud •P"tDenta. and tbe 
R .. iODI should er)' lo evotd llllflhy 
Mttl11nent t11ptiationa with t# minimil 
panin. 

At aitn wtth doaena or'tiUDdredl of 
PllPI. the di mi11imi1 Mttlement 
euthonry will be pertia&larlJ aefw ill. 
Arielpiftl to simplify tht neaotiatlon 
proce11. Ill 1ituatiou or lhil kind. 11 11 
petlia&J.rty important for tbe Apcc)· IO 
pther and relHst lalormation aboul 
PRP •Htt conlribaliom IO th• aite 11 an 
early ltap. eo rha1 pote111iallJ de 
llli.nitnil parti8I can idlll&ily ad 
orpnile tbemMIWI IO ..-zat 
1tttl1mat often to tile CowenullnL 
WheN nfftdlnt tnfonnatiOa la 
available. the ApncY may IWlltetlvely 
Identify· potentiall)' tie 111ini111i1 paftia iii 
tba Information f'tleelld to PRPI lllldar 
MCtiOft UZ(e)lll or SARA. Tiie Apncy 
may •lto canlidtr netotialbll 
atptrately wtth PRP StemiDf 
Committltl rtpflMtUiDt .abltanlial 
numbm of de minlmil putin. tn 
eddJHon. lhe Apacy mlJ wtlll to 
conauh wtth the major. ;.... ...-
11ti11imi1. parrtn dunnt ttw • 111i11itDi1 
neaotiationa in'order IO fadlHall •later. 
eot11prthtn1i" 11nlenwn1 Wida lllCh 
rna ;or p1rtin. Tbil i1 beause. amona 
otber thinp. th• YOlutne end toxicity 

crttaN eeteblitlsed by the A,ency for 
S-11idpetion ill tht de m111im11 
•tdlment may 11..,, a 1ipiGcan1 effect 
• tbe willinpaa of the rn•iot partiea 
to •nla. 

ID detmninina lhe uauna or a • 
11tillilnil •ttlemenl die Afenc:y mat 
CIDftlider • ..nery of factora: ta. aaoaat 
ol blformation aY&ilablt •bout tlw PflPI 
ud their ••• ,. CDlltribuUont to the Iii& 
tbe llDOUllt of inloJ'lllolliOJS nailabla 
about Chi coeta ol rwmediltilla lite 
OllllcamiMlioa: I.be natum of the 
NOpidWI illduded ill Ult coYWGI DOI 
IO ne tbe amount of tbe ,,._um IO be 
paid by cbe •tdma partiec ud Ul• 
wot-. and toxidtJ c:n1.n1 uMd by the 
AcecJ to d.iltinpilh berw .. n the t# 
•inimil end major parti•• at Ult 1itt. 
'nae tpprNdt taken ti a panacular 1ite 
lhould be dn1p1d to prDmote 
trolun\ar)' Nttlemtnl minimitt 
truatction co111 for botb the PR.Pi and 
tht Ccwmuneat. 1ddreu the l~timltt 
iD&ernu of the de lllinimiJ and majOT 

· p&l!ln at the 1it1. and a11ure that tht 
leftJ of nn to the Afency ia·acceptable. 
The Rasiona ere not encourepd 10 
dtvoct uten11ve tffon to 11M11in1 
propot1lt for de m111i111i1 111tl1ment 
lll!JHI tbN ii a l'UIOMlble proapect or 
ncceufW •ttlement. 

The AlftlCY IDI)' CDftlidtr tatfy 
•ttlalDttlt wbeN complete informanOI\ 
COllcel"DiJll PRP c:ontri butiona and the . 
Dahn of tht mnld)' ii DOI ,.., 
awailabla.111 ncb arty Mttlemeata. tbe 
l'tOpeatft abould be lllOl'W t~panaivt, 
and/or the premiwu abould be 
eubltantiaL Iii 1dditicm. volume and 
IO!Udty Inell 1bould normally be Mt 
low. to thet peltill who may 
...timl&elJ be treated H 1D1jor do not 
imtud end up belq ll'Hled 11 th 
111inimi1. Where tbt Ar•.ncy determinee 
that It ii more impontnt 10 heve linaJiry 
iD relee111 and reopenera and more 
certainty ill dat cleftnilioc of premiwna 
and wolame/toxicity ln11L ftllOti•tiona 
for de minilnil •ttlemnll 1bould be 
ufemd \IDtil u. rutettiat 1nn1ti11tion 
and feHibillty •t\adJ ban been 
"C0111Pltted and the remedy end th1 
rwlative PRP contributiON have been 
datwlivel1 identified. 

IV. Gui•lbwl fQr.Dlftldlll U. Dt 
MlnilBD w .... Coetribulor 

81ca1111 lite condlUona. NtMdial 
propama. 1111111ber of PRPI ud oth« 
comidtndoftl trary trmnelldoualy 
emcma 1itn. Utt epptOlc:h taken by this 
pidance. comiltsnt wtdl tectiOn 
12:lall111AI of SARA. ii dulr the de 
111in1trUI contributor will bt defined on • 
1iltotpedl\c btlia. To qualify H 1 r# 
111i11ia111 ,.neNtor or trana1)0Mar. the 
PRP mull nave contribu1td 1n •mount of 
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bamdoua IUbetancn whidl ii mi1rimal 
. . in comparmon to die tocal a_. al IM 

facility. n.PRP 1111111 al.lo haw 
conll"ibuawd lauardoa Abatara1 
which art not 1ipificantty lftOl"9 to1dc 
and noc of aptflc:utt1.,...a.r 
haurdoul affecl than OU.. auardolll 
aabawu:n at thi facility. a1 wall u 

. . .... uns dla other CIOGdibODI aet forth ilt 
-~ =·· - thi9 ,wdance. "'- "" 

U. for uampla. all PRPI at tM aile 
di1poMd of wuta ol 1imilar tolLicUy and 
baurdoua DahlrL .. ,_ orwuic aolwentL 
tbn thOM PRPI who had contribated a 
miaimaJ UDOWll (in NlatiOft to die tocal 
alDOWll at IM fac:iJityJ could qualify far 
• •inilllia .iatua bec:auae !Mir wea&e 
WH DOI IDOl'I toxic or otherwiaa 
hazardoua than other bazardOUI 
1Ubltanca at the 1ita. U. on the othlf' 
band. 1 PRP dt1po11d of 1 minimel 
amount of 1 w11te which i1 more highly 
toll.ic or which e:dub111 other more 
1enOY1 buardoua effect• thin other 
haurdo111 1ub1tence1 at the 1ite. then 
that PRP. de1pite &ti. minimal amount of 
hil c:onll"lbulion. nonnaUy would not 
qu1lify for trHtment 11 a dt! mm1mi1 
party. 

Another way to anet)'lina the fact• 
poud by the MCl)nd example i1 to 
canaider the co11 of ramediatins 1ite 
c:onuimanarion resultins from the 
buardou1 1ub11anc:a c:onll"ibuted by a 
particl&lar p11ny. U a PRP di1poaed of • 
huardoua 1ub1tance reqwl"ing 
di1proponionarely hifh treatment and 
di1posal c:oata. or requinns 1 different or 
rnore co1tly remedial tac:.hnique than 
that which otherwiae would be 
technically adequate for the 1ite. then 
lhat PRP lhould not be tnated 11 a de 

· ninimi• contributor even if he dilposed 
· of a relatlvaJy minimal amount of IUCh 
1ubatance. 

Evn ii 1 p.,ticular w11r1 contributor 
meetl the volume and toxicity 
requirementa for n minimi1 amb'ibator 
1tatua. a pouible aettlament wtdl a• 
minimu PRP muat be demmiDld by the 
Aanc1 to be •pracUcable ud ... the 
public int.,..t.• Section UZ(JJtt). Thia . 
rwquirH dte COMidat9tion of factOl'I 
beyond dle ba1ic elifibilttJ crttilN
facton relalinJ to whether ta. 
1ettlement would effectua&e tM intent of 
eec:lion 12Z(J) and olber pm poaa of the 
Act. For u.ample. in the unlikely nen1 
that IYlfY PRP 11a1tte meetl the ba1tc 
tJ. minitn11 ali1ibilily criteria. a de 
minimi1 aenlament would nol 11"'9 one 
of th• prtmary 1oal1 of 11ction 1Z2(1t. 
elimiution of c:anain minor paniu 
early iD tbe proeeu 10 foc:u the 
191ainiq caN on the major panin. In 
IUch aa inatanca. the emphe1i1 1houJd 
be on reachi"I a lettlement H aoon a1 
poaaible wUh all partiet nint1 

tndltlonal 11ttlenwn1 appteac:tt.. 
5'mllarly. in • aituatfon wfleft _..,., 
1111;or pertift at a aile are banknapt or 
odl1rw11e n~riable. It may not be tn 
the public lntaNat to '"c:alh out• 1maller 
conll"ibutore before ..chins a 
•ttletrleftt with the remainiaa partla 

Tba AllftCY c:umntly ltu aewenl n 
tnilfifni• pilot protK'a andlt'WIJ. After 
tbeal aDCi oth• Mdion IZ'.Ul 
iltt.lamanu haw been conduded. we 
wtll CDMlder pt'O¥tdint farther piduca 
on dle deflaitloa of the • t11inimia 
wute ooatrtbutor bued upon our 
experienaa wUb di ... UJ Nltlamntl 
aad OOllUlleftll ,... .... Oii thil tnl8rim 
pidanoa. 

V. ~for S.nlMmat Wldl De 
MiD.imi1 Waa&e CoDlribulGll 

A. Timiltf of ~ttl11men1 and NtJCnaary 
lnformatiOll 

The seneral goal of 11ttlement1 with 
de minimi1 partiea i1 to allow PRPa wbo 
made minimal contributiona to a 11le to 
rnolve their liability quickly and 
without the need for axtanaive 
n19oli1tton1 with the CiovemmenL 
Secuon u:talf3J lndtc:a111 that th• 
Pruident 1hall reach a 11ttlement or 
.,..nt • C:O\"enant not to IUI u IOOD .. 
pouible after tha Praatdant hat 
available tbe infcmnaUon necalllrJ to 
rnch such a settlement or .,ant 1ucb a 
c:ovenam. 

Tba ftnt type of Information that Iha 
Apncy 11n11t have 11 adequate 
lnformatiOft about the identity. watte 
c:ontrlbutlon1 and viability of PRPI for 
the 1ite concemed. SUdl information i1 
•aential becauae the Apnc:y muat be 
able to detennine. under aection 
UZl&J(l)(Al of SARA. that each Mttlifta 
,arty·1 c:ontributioo bf volume and 
tollticlty ts mtnlmal in comparilOft to 
other huardon1 tubltanca at tba 
facility ln OTder to enter into a de 
11tini111il •ttlemtnt. Sucb Information ii 
al.lo bnpotWlt bec:aue the Apacy lllUlt 
be able to rnlaatt tbe Bnandal 
9tabWty or. and ltnnllh or ltl cue 
qaimt. the non-eettlina parti• at the 
eite to datermine whether 'a • millimil 
tettlemtnt ll •pncticable and in the 
pabllc inte1"t" tr.tder tectton \22(1)(\) 
of SARA. 

,,_.,ora. althouth the hslou may 
..... in prelilllinar, nesottationa wtth 
likely car.didatft for d9 mini111i1 
aettletnenb prior to c:ompletion of r.au 
PllP tnvestiptory work. 11 a pneral 
nale. • minimi1 Mttletnenll ahould nol 
be c:oncluCled prtor to completion of • 
PRP ... rcti flnctucUns title March and 
ftnandal aueumentaJ or prior to nch 
ttma ••the Apncy ti confident that 
adeq111e. Information about the ntent 
of uch MUliftt par1y'I Wiiie 

coell"ibutfon to the 1111 hubeen 
diaconPld. Tha ltefjou 1hould 
OOllUMftCI PRP lnvntta11ory work 
CDDCllrNftl with the •iq»aDded •ii• 
IDfflliaatlon or. at the l1111t. the 
tMHenal Prioritlu Ult tc:ortq quality 
auuranill9 Pf'DClll. and abou1d make 
~M ue of lafonuttoll .....,.." 

. ,..,.uan1 to MdioD U!'-.{•l of CDCA 
u amended. ud MCUon ftll1 of ICRA 
u appropriate. Tba Jlariou thoWd ailc 
W Mbpa '&I U wded aDd 
apptop'1ata. , ...... u to aaclioD =•> 
of SARA.Md allollld oocnw aU 
lnfomallae di& uaud chlnal lill ud 
PRP lnftetlplkml.' 

lartJ d• = !-with potettal 
candidat• far• 111ini111il ...U-ta 
wiU be mott bemftc:ial.at litaa wtdl 
DlllDel'OUI PRPI. where tucb ditcuuiont 
may be uad to ncour.11 minimal 
w1111 c:onD'ibaton to orpni&a and 
praent multi-patty Mniement often to 
the Go99nunaL ID appropri111 catn. 
die Apncy .. )' conaidar condudinl dll 
11tinimi1 Mttialnenll pnor to completion 
of filll PRP invettiptOT)' work. In 1uch 
Cll .... tha ApftC)' lftl)' Ull 11101"1 
conaerYative criteria for di1tinpilhins 
between th minimi1 and nor.4e 
minimi• partl ... i.1" lower volume end 
toxicity levela. ao that parti• who may 
llstttmately be tnated .. ftOIMte 
tninimil al"I DOI incltlded withift the th 
111inimi• dea. 5ucb 11rilement1 muat 
alto be drafted carefully to HIW'9 that 
they provide added protection to the 
Apncy apiftlt the ri1k that MW 
Information .. y be dllcovered about a 
·aenlina patty'• wute c:ontl"ibullon to the 
lite. 

Tbe s,cond type or lftformarion that 
the ApDcy mu1t bave i.I iQfonnation 
about tbe coatt of l"ttlltdi•linl •it• 
c:ontaminatioa. 0. minimu 11ttlemen11 
tn whicla JIRPI are FUted an •Jrl'&Dlift 
CIOYellUl DOI to aua. ;.._ ou widloat 
rnanaaau of npta for coat ovemma 
and t.alllN rap au1 action.,.. il!fra. pp. 
1~11. ,...Uy abauld DOI be panued 
atil the Apncy ii able to •tinlata. 
wttb a ...... w. dal"" of cooftdenc:e. 
Iha total rapoue c::oa&a uaoc:iated with 
dean.ins up tba subject 1i1a. includilll 
ovenipl ud opanlioD and 
malntaUDC8 c:ostl. • Tbe A,.ncy uaually 
will antwe at thia lnel of conftdence 
only altar a remedial ia ... tiptiOft and 
fusibility ltad)' ('"IU/FS"') and a Record 
or Deeislon ("ROD'") haw been (or are 
doae to beiftl) c:ompletecl at tbe 1tt1. 1' 

.................. , A$O cat•• so _,_ .. .._......, ........ ....,..., ...... 
.... 'llllllDr•-----· I,..._ -...S .. fWIJ ---- "'di9 
~,.., .. ....,...._ ..... -.. ... .._.. 

' ' 
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r •inilttil •llmMnt wUll an 
rpallliwt CID\"mU\t DOI IO he or dlit 
N •r bl: mncl.s.d prior to 
..,a.Uoe or .-. IU/'F'S and acm. 
1119"er, If &bt AltftC'7 ii 1'9'eUYeJ)' 
IM\ftdnt •fill abWtr to •Uma&a t.itlll'I ,.,_..-ta. ud LIM •tU...t W.. 
no..._, ...... _.. -.tl of 
laftaiBf)' ...,.,... U aOtqUll 
f'Mli- Plr-t Ud/Of OUall' 
.,...,.._ S.. llCGOD Vfl)t:I balow. 
1-~wWU.Omuidv 
Jtarnau .. •\hoda o1 llD\ICIU1'Da ,,.. 
Uf'PS ud IOD • -.uWn;, MW...tua. 
.aN:D aftord • IAWlll,. aonD'ibuton 
Ila oppoPll.lllity IOI Itri)' MNUllDU 
waea -.1 IAfonMUOfl ii &tu caru1nl 
•l:Mle P"DIKUAI Utt Co•emmen11111n11 
lfte oddihoul Ni.t pruenaed by wch 
IU'I) ..,...muta. O,hon1 for auch 
aenJ .. 1tu1 are d&acuuecl an SecbOn 
VCBJ(J) below. 

I. ColtlMlt fllld Form of S.uletMnu 

l. lftlf'OdueboD 

1111 ,_}or NfOrileiOlll with tJr 
lltitli/llU Plrtiol ii:-> OchitYt Quick Ind 
tlaftdlrdillld • .,...lftll\11 Wol&fh lb• 
upeadttu:rt of llWUNI nlOlalrltnt 
190G1a1 ud lrlnMetion eo1ta. To 
onaaa daia roat. IN• 111111iltli1 
..U.-t ....Ur wtD bt 1 "ca1houl" 
U .. fl wUJ llOt ~I CIUUUIZIHfll to 
perform weft.• but IWcMt will NqiW't a 
pe)'lllllllt IO be lftlda io cha Haurdoua 
SubttaftCI 5"~ • Ill ••ch&qt for 
Ulil peJMD\. &bt •nlina Plftlft will 
NC11iwe i1atuunir coaunbuuon proaec&aoe 
_... llictklD UZ&allll of SARA and 
.. ,. l'lmift I COWlftaD\ DOI to IUI II . 
clecftbed ID llCtioD V(l)(Z) baihl. 

a. .....,_ ftoet UabiUf7 and AtopeMll 

,,. .,;,u,a;, lltdon .. ,. be llU\ed • 
......,.t ...... _.., aW daiml 

~- .... ~ ... k 
· lntuldftldll_...-*" Im of 

CDOA ud tMlilD ftlD or llc:::aA. • 

--· ·-··· --..... ""of c::ERCA ..... IPA...._dlat 
.at a.-"91nt Al_,.,., wtdl die 
publi' ID..,..I. U ""'~ ill IKtion 
IZltl)(Z) ., SAM. I fte.,,.. of thil 

.......... - ... Afl'IC7 ..... ........... -.. -.,,...... .... ........ _...._..,._..,. . ............ ,.._ ..... .__ --.............. 11,,, ., ........ 91\11 . ........ ...._._,._ ..... ...... "_, ................ """"' .... _ ....... 1---·--ftl .... ·-· '"'-' .... • .. _roe-· i.... • • . . .... ., ...... ,. .. , --.... -.. ... _,_._ .......... , .. ,. __ II .. ,._.......,....... . .. . 
t Ui19P .. l!0-1-_,•_,,I .. , II 

·- ter.-.-i-- ....... 

• r 

· I 



ZC33I. Federal Regllter I Vol. 52. No. 125 I Tuesday. June 30. 1987 / Notices 

ban expl'IMty H1umed the de minimi1 
putt•' liability for coat °""""' and 
fuhlrl rttnldJ1Uan 11Pllfof1 
comprehnaive MIUllfttftt with the 
CovmunenL then th ... ri1kl will be 
bome bf the major parttn. and a 
prem1w:o ~t or r-.opener for coat 
ovem&n1 ul'.I !\<tu.~ ~lation will not 
be~"'~ h)o tlte Ccmrmmeat from tbe 
·~~ d11 minimi• p.,tieL 

3. Amount of Payment 

ID tbe typical de minimi• aetUemenL 
tbe ca1h offer 1ubmitted by tbe d1 
minimi1 panin muat be at leaat equal to 
their volumetric 1ban of tbe total pa1t 
and projected mponaa co111 at tbe 
1ite. 1 Nature of tbe waate ii le11 
relevant to the amount of payment of a 
d11 minimi1 aettlement becauae the 
waate mu1t be minimal in toxicity in 
order for a party to meet the baaic 
eligibility cnteria for de minimi11tatu1. 
Volwne is. therefore. a u1eful and simple 
method for tentatively detenninift8 the 
de minimi1 1hare. It i1 baaed upon the 
type of information that it mo11 llkely to 
be readily available and does not 
require the PRPt and the Agency to 
Invest an inordinate amount of effort 
arguing about tbe appropriate 1hare. 

The volumetric 1bart may be 
adjuated. however. bated upon the other 
factora resardiaa partial 11ttlement1 
identified in tbe Interim CERCA 
Settlement Policy (Put rv. 50 FR 5031-
38). Fattore that may be of particular 
importance include ability to pay. 
litisaUve ri1ka. public inte~t 
conaideratlont. value of a present 1wn 
cenain. lnequlUet and qsravabnl 
factors. and the aature of the ca11 
remaining againlt other partiet after 
aettlemenL The sham may alao be 
adju1ted on.the buia of a Nonblndlq 
Preliminary Allocation of Rftponalbil.11)'. 
If one ha1 been developed for the 1lte 
punuant to MCtioD UZ(eJ(3) of SARA. • 

ID addJtioa to tbe wahametnc aban of 
pa1t and projected rnpo1111 a11ta. tbe 
Asency pnerallJ will nqaiN paJlllllll 
of 1 prem.lwn from eac:b llttlins 8 
minimi1 party in exdwlp for putiq 1 
coverwnt not to 1ue wbk:ll doll DOt 
include reopenen for COl1 Dftmllll ad 
fulun N1ponae action.• Uthe •ttl1111111t 

• ,,.. AfinCJ"• """9cli08 ",.._ -----,......11, "-kl ......... 1 li..,...allc 
• ,., ... _. ....... _..o1 ... ............ 

• ,,.. ,..... ...,_, .......... U.billtf"' .... ~,.,..ill die-• olflle ,...._. ........... ,..,..... .... ......... 
~·· .. - - ".., ... '"'"""" .. for .... ,,.._ ............... ..,..Ile lrWI 
flllld a 11-....a ..... LI. (II. 14. 

la conduded prior to completion of tbe 
Rl/FS and ROD. and lnfonnatioa about 
profedld COltl ii lim.ited. then the eott 
cmnnm and future mpon.. action 
pmni1111111howd be calculated to rtnect 
tbi1 inere1Mcl level of uncertainty.•• Al 
d.lacuaed earUer. If the major PRPI an 
uaumiq tbe re1ponaibiltty for 
CDDdUCtilll me danuj ... ID tbe 
premium amountt may be made 
available to tbOll PRPI rather than to 
tbe Aaency. ID thi11ituaUon. tbe • 
pnmium amou.nll may be n110tiated 
between tbe major PRPs and tbe d1 
mini111i1 aettlora. 

Furthermore. becauae d• minimi6 
PRPa an joinUy and 11venUy liable for 
r11pome coa11 at the 1ite. tbe amou.nt to 
be paid by a de minimi1 tettlor ii 
affected by the amount available from 
other PRPs. Thi.&1. II a 1ignificant portion 
of tbe major parties at the site an 
bankrupt or otherwi11 not f&ilancially 
viable. tben the de minimi• offer may 
need to refiedt • greater proportion of 
rnporue co111. rather then simply a 
volumetric 1hare and a premium. It ii 
alao po11ible that mixed funclina may be 
appropriate in 1uch a situation. 11 

4. Enforcement of Payment 
U a 11ttlin& party fails to make any 

payment required by a d1 minim1• 
11tUement. or otberwile faill to comply 
wttb any term or condition of the 
aettlemenL that party ii 1ubject to 
enforcement action. includina imposition 
of dvil penaltiet pursuant to Section 109· 
of CERQ.A. a1 amended. S.. 11ction 
UZ(l) of SARA. In addition. tbe 
Apndcy may include a poroVilion in 
tbe 11tt11ment document which permits 
the qnement to be vacated in the event 
of noncomplluce. 

5. Type of Ap9tment 
Section 1ZZ(a)(4) of SARA nquira 

tbat 8 tninimu Mttiementa be entered 
U tither judicial CODHDt dKNel or 
admlnittmtive orden on COllMllL 1'be 
drcumltucll and proctdurn udtr 
wblc:b tb,. two alternatlftl lhoald be 
uaad .,. bMflJ dnc:ftbe below. 

a. /udicial Co1Wnl O.Ctw. Under 
aeclion 122(d)(t)(AJ of SARA. 
Mttlementa with non-de minitnia PRPI 
wbtcb provide for l"llD8dla1 actioa mutt 
be tmbodied ID CODllllt decrtel. 'nlu.11 
die • millimia •ttlem111t II patt of a 
larpr. mon comprebamive qrwmeat 
with the DOIM'9 minima parUea andar 
which remedial action will be 
performed. It may be advilablt and 

•• , ............ lmlacill ....--
.. ,_ .. trill ......... bf..,.,... . 

•• c..a .... ,....w11 ..... 
..... ..., .... ii ...... ... 

tfflcient 10 UM a COftllftt .decree (or the 
entirt NttlemenL Similarly. If the 
Goverament hat already Ried a 
CERC.A Section 108 or 107 action with 
mpec:t to the 1ile. a content decree will 
tba d• minimi1 p&rtl11 may b9 ••• ~~'JI 
becaUM tbe ~ wW be familiar wi•'• 
the cue ar.J lhould be able to •P!'- rnr 
the MUlement expeditioualy. 

At tbe prnent time. aU d• tninimi1 
CODNnt decrHI mu1t be refernd to 
Headquarter. by the Regiona and must 
receive the concunence of the Aui11an: 
Adm.ini1trator for Enforcement and 
Compliance Momtortng (MAA~ECM""J 
and the A.Ni1tant Admmiatrator (or 
Solid Waite and Eme1'81ftcy Rnponae 
C-AA~") or hi• or her dnignee 
prior to referral to the Department of 
)uatice for OUns. Further. all de minimis 
conaent clec:ree1 will be 1ubjec1 to a 
thirty-day public comment period after 
lodging. 11 A model aection 1Z2(8) 
conaent decree will be i11ued 1hortly. 

b. Adminstrative Ord~r on Conient. P 
de minimi1 aettlement may also be 
embodied in an admini1trative order on 
content ("content order"). SH 11ction 
U2(d)(l)(A) of SARA. Becaute of the 
potential effect of administrative de · 
minimi1 1etUement1 upon future 
Uttaation and nesotiationt with the 
major w11te contributors at the site. all 
aucb aettlemenll currently must receive 
tbe CDDcumnce of the AA~ECM and 
tbt AA~SWER prior to 1ignatun by 
tbe Rtlional Admini1trator. 
Additionally. If the total past and 
projected nt1poaae co111 at the 1ite. 
ncludiftl internt. exceed SS00.000 (as 
will pnerally be the caH at 1itea 
involvift8 tk minimi• aettlements). 
Mction 1ZZ(a)(4) of SARA requirft that 
tbe 8 minimi• consent order receive th 
prior written approval of the Attomey 
Central or bit de1ipee ("AC"). That 
IUbtec:UOD of SARA Ii"' the AC thiJ1) 
-clap from refenaJ by EPA to approve o 
diaapprove the MttltmaDL u.nlftl the 
AG bu raacbed qreement with the 
Atencr an an extentlon of time. 

SectfOD UZ(I) of SARA nquil'a notic 
of all adminlltrattve d1 minimi1 
aettlementl to be publl1htd in the 
Pldlnl a.- for a thirty-day public 
comment pertocl. 11lt Apncy mut 
cauidtr all caaunenta NCeived and 
.._, withdnw or wtthhold c:onaent to 
tbt propoMd •tUemant If such 
commanta dlacl0te facta or 
Canaidentiou which Indicate the 
propoetd Mttlement ~ Inappropriate . 

•• 1111 ,.,... ,.... .... , o1 • •im••._ ...... _. ,.._. ,.,_. .... _. 
9111 aNr die Ullillll Sia• bu I U D ICMI IO •llJ · 
~ -• ..s ... 11alaer11w-r1 .... _... .... ._.. 
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Improper. or inadequate.- 11 Seclion 
\Z2lil131 of SARA. Modify;na or 
withdrawina conaen1 to an 
admini1trative 1e1tlemen1 i1 111bjec:t to 
the 11112e OECM and OSWER 
concumnce1 11 are initial •IP"•eaun:ua. 

More detailed guidance on tha 
procedural 11pec11 o( d• minimi• 
conaent orde!"I. includina R111onal 
rafelTlll o( orders for Headquarters 
concumnce and AC approval 
1olicita11on of public commenL 
enforcement of orders. and other related 
rnallen. will be provided by 11paNte 
memoNndwn. A model Merion 122'&) 
~naent order wiU be iuued ahortly. 

VI.~ and U• of '11Ua 
M91DONDClum 

Thi1 memorandum and any intemal 
procedure• adopted for ilJ 
implementation are intended aolely u 
guid1nce for employee• or the U.S. 
Environmental Protection A9ency. They 
do not con1titute rulemaking by the 
Apncy ind inay not be relied upon to 
CT"llate a righl or a benefit substantive or 
proc&dural. enforceable at law or In 
equity. by any person. The A9ency may 
take action at variance with this 
memorandum or Its intemal 
implemenung procedure1. 

Appmdis-Te•t of !iectioa 1.Z:CI) af S... 
111 ExP«iitMJ Fino/ S.tlluwnL-Whatiewer 

PNcticabl• end ill ihe pvblic ilnerw•L H 
detennintd by the Ptft1dent. the Prau»nt 
lh1ll 11 -promptly 11 poa1ibl1 l'Mcb 1 final 
Mrtlemmr wuh a porennally N1ponaible 
pany in an 1d.aUn11111tiv1 or civil 1ction 
WIQer MCllOn JOI or 11r. if 1uch Mttlllllllll 
iDvolvn only a minor po~ion of the Ntponll 
COlll 11 the facility concerned end. iD the 
judpnent or th• Pro•denl. the conditionl ill 
1i1h1r of the follow1nc 1ubperalf'!lpll (Al or 
(BJ 11'9 lht 

(Al Both of th~ follo,..in1 are minimel in 
COft\plnson 10 other huard0\11 111btt1ncH 11 
the f1ciliry: 

Ill Tbe lllKNl\I of \he huardOllS sublta11C81 
cantribu1ed by IAlr pany 10 the fecaliry. 

(II) Tiie \Hie or oUllr huarao. effecu of ' 
the eubltenc. _.tribulld by diet partJ 10 
the r.ctUtJ. 

(I) Tbe potentiallJ NlpOlllible 1119"1-
lll ia lbe DWMr of the ,.a1 ~ • or ID 

whlcb the flcillry II located: 
(Iii did DOI GDllduct W pmall lbe 

,._lion. lni., I ialicm. llON ... ftltmlftL 
or dlQGMI of UJ llluardoua aube1111e11 et the 
facWrr. end 

11111 did not coatriburt 10 the releue or 
&hre11 of ........ af a heurdou eubt11nce et 
the f1dlity lhl'OUlh 1ny ac110t1 or omiuion. 

"1"' oe,-m ,..,..._ • '*' .,,_. -• 
--~ - ........ ,.,,.,..., ,olle ........ 1\1 
elt.,. IM Ollbloc --• ll"'Od Ilea .*-Cl e..t 
-11 ellll' IM A..,.e) llee h9d .. mc-1- to -.-............ , --11-.....s ...... 
...Sin.•- .... -·11c1rw-1 '- ,,,. _,..., ... 

T1li• 1Ubpa,..,.pll IBI don ilOI epply If the 
Potllllially rwtpon1ibl1 peny purcbeled Ille 
NII """'ny Willi acruel or OOIHlnlCllYI 
lr.nowi.dae thet 1111 property••• UMd '°'the 
llft81'aliOO. 11'9""°"811Clll. llDN ... ll'llllDlllL 
or diepoeal ol any uurdolll 111be1111e1. 

121 CorMOllt Nol To S...-n. ""ident 
my provide 1 c:ovanan1 DOI to - with 
NIJllCI lo 1he.f1ciJity OODCllnled IO lft)' peny 
who he11111ft'ld into 1 ..nieawnt under lhl1 
lllbeecoon maJett ncll 1 CIDVlftant -.Id be 
inconl111.n1 witll the public 1111 .... 1 .. 
de11m11Md llllder AabMctloa 1n. 

(31 Ex,,.dilMJ A,,_,,_,_ The Prttident 
•hell re1cb eny eucb 111U1mn11 or lflDI eny 
lllch CDYlftanl DOI ID - H IOOll H pouiblo 
aflar the PralClsnt hel 1v1illbl1 the 
lllfonDlliOll 111m111ry IO rad! Adi a 
11llle1Mnr or sran• IUCb 1 mYl'll&llL 

(41 ~nt D«:lw or AdmtndUOtir• 
Order.->. llfllelMDI llDder tllia 1Ublec1ton 
1hell be entered H 1 COllMftl decne or 
embodied in 1n ad111in1111'1liv1 order temna 
fonb 1h1 rerm• of the 11111etnen1. In 1h1 CIM 
of 1ny f1cility whert Ule 10111 rttpon11 cot11 
uceed SIOO.OOO (ucludina intttNlll. if the 
Mtllemmt la embodied H an adn11n&1tre11v1 
order. the order m1y be l11ued only with the 
prior wn111n 1pprovel of the Attomtty 
Gellft'IL If the Anoniey c.n-1 ot hi• 
de11an" h11 not 1pprov9d or diM11proved 
the order ••thin 30 dey1 of th&1 rwflr'l'llL 1h1 
order •hill be d"l'Dld 10 be epproved unleu 
u11 Attorney General and IM Adnuni•trator 
have epwd 10 ptimd die a-. Tiie diltnct 
coun for Ole dimct iD wb1cb the NleaM or 
tllNlleMd NiftM oceurt !Illy lllfOJC9 Ill)' 
IUdl 1dnwu111'1 '"'9 otdno. 

II) E{fw:t of AplNllfnL-A parry who bu 
t110lvecl lta li1bility 10 the United 5111111 
IGlder tllit 111blecuon shell DOI be lilbie for 
cll1m1 ror contnbulion "llnhnl lllllllfl 
1ddl'llled in the MttlemenL Sadl 111tl11D111t 
don not diacb&rp lft!' of the other 
porenttelly ,..Polllibl• penin anlae itl 
ltl'lll• IO proYlde. but ii reducn die PollllU.I 
lilblllty of the olhln by the amount of tbe 
11ttle-L 

Ill S.ul•w.tti. witlt OU.r /lollntiolly 
llnponaibJo l'Min.-Nothina in tllil 
IVbNcuoa lhaJI be canatnaed IO afflCI the 
111thority of the Prlludln1 to '"di 
11ttlem11111 with other potentillly NlpOllAibLe 
panta llDder dli1 Act. · 

(FR DK. IM41DZ Flied ~ 1:'5 amt 
~-_.,. 

llEDEAAL COllllUNICATION 
COIHllSSION 

~ lftfunnalkM Cal1Clon 
............. 14 • rnttllld to .. Office 
of .... ~Md Budget for Rewtew 

Th Federal Communicatlou 
Commiuion hu tubrnitted the follow1n1 
lnform.1ttoa colJection raqaiNtnlfttl to 
OMB for review and c:learanm under 
the Plperworli Reduction Act of 1980. .. 
u.s.c. 3801. 

Copies of these aubmiUionl may be 
purchated froftl the Comm1uio1\'1 
duplicalina cnnfrllctnr. lnt1m11llonal 

TNnac:ription Sel"Vice. %100 M Srreet. 
NW- Suite 140. W11hington. DC::oo31. 
or telephone 120%1 851-.1815. Jle!'lon1 
wi1hin9 to comment on an r:ilormaLlon 
collection ahould contact J. Timothy 
Sprwhe. omce of Manapment ind 
Budpt. Room 3%3! NEOB. W t11hington. 
DC 20503. telephone f 20%1 38M8H. 
Copiet of these cammen&I aho11ld alao 
be Mnt to the Commiuion. For further 
i.nlormation contact Doria Bera. Federal 
Coaununication1 CommiNion. telephune 
(202) W-1513. 

OMB No.; 3080-0051 
Tiile: Ship/ Airc:rlfl Ucenae Eapirltioa 

Notice and/or Renewal Application 
Form No.: FCC~ 
Action: Revi1ion 
Eatlm11ttd Annual B11rdttn: 39.1113 

R11pon111: 1..959 Houn. 
Need1 and U111: A compu1er-9enerated 

e•pirallon notictt which ia aent to ahip 
(voluntarily equipp&d and Titltt m Part 
W vu11l1) 1nd aircraft r1dio aennca 
11ation licen•ea.Tbe licen11 may be 
renewed by retumins the 1pplice1ion 
when there i1 no cb1n9e. or only 
minor cban911. to the ttxistinB licenae. 
The data i• uaed 10 update the 
1xi111n1 data baae and i1111e renttwed 
licenaes. 

OMB No.: 3IJ80..0098 
nue: Application for Ship R~dio Station 

ucente and Ternporary Openating 
Authority 

Form No.: FCC 508/~A 
Acnon: Jlevr•ioa 
Ealimat&d Annual Burden: 10&.1sz 

Reapona11: Zl..238 HoW"I. 
Needs and Ute1: Form FCC 508 i1 ueed 

to apply for a new. modified. or 
rwnewal of a 1hip radio 11atlon 
licenae. f'orm FCC ~A i1 retained 
by the applic:ant •• 1 ternporary 
opera tin& authority and it valid ror 90 
daya. The data i• used to detemnne 
•li&ibillty. update the 1x.i11ing data 
baM. snd i.Nue licenae1. 

FedeNI Commun+caaom Commluion. 
WUU-J.,....... 
Slc:rtcaty. 
(PR DK. 11·147'0Flied._....,,:1:45 •ml 
~-.,,,.._ 

l'IDIRAL ELICTION COlllllSIMMI 

Clar'liigl'la ... Adwtlory ,__ 
"-•••ot.a.tlr 
•-·-.Thi National Clearinghota1e 
on Elac:tion Adminiltralion announca 
the ,.,_..1 of the cl\arter for the 
Ueannpwae Adviaory Panel. 

11le pu11>0M of the Panel ia to provide 
advice and conaulallon to the · 
Cleariftahnouie wiUI respect to ill 
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L "llt.U ;::,TATES E~\IRO\\IE""l\l PROTECTIO\ \GE'\(' 
W .\SHl'GTO'. 0.C. !0"460 

._ .• .:.a OSWER 11 9841. l 

JUL I 6 !987 

MEMORANDUM 

SCBJECT: Interim Guidance on Use of Administrative Penaltv 
Provisions of Section 109 of CERCLA and Section · 
325 of SARA 

FROM: Thomas L. Adams, Jr. Ly ~). ~ 
Assistant Administrator 

TO: Regional Administrators 
Regional Counsels 
Directors, Regional ~aste Manage~ent Divisions 

This memorandum provides interim guidance on the use of the 
new administrative penalty provisions of the Comprehensive . 
Environmental Response, Compensation, and Liability Act (CERCLA), 
42 U.S.C. 9601 et seg. and the Superfund Amendments and Reauthori
zation Act (SARA) or l986, Pub, L. No. 99-499. Section 109 oi SARA 
amended CER<.:U by. adding civil penalties for violations of certain 
provisions of CERCIJ. or agreements entered into pursuant to the 
Act. The penalties may be.assessed in an administrative action ~r 
in a judicial action. SARA also created the Emergency Planning and 
Community Right-to-Know Act of 1986. Section 325 of Title Ill 

. ?rovides for civil and criminal penalties for violations of the 
notification and planning requirements of that Title • 

• 
Backs round 

Section 109 and Section 325(b) established two classes of 
administrative penalties. Those classes differ trom each other 
with respect to procedures for assessing and collecting penalties 
and the maximum penalty available. EPA may assess Class I 
administrative penalties of not more than $25,000 ~violation f~r 
violation• of the provisions specified in Section T"0"9""(a) and Section 
325(b). In determining the amount of the Class I penalty, EPA must 

· consider the factors specified.in Section 109(a)(3) or Section 
325(b)(l)(C). EPA may assess Class II administrative penalties of 
not more than 525,000 r·ef day for each day the violation continues 
for violations of prov s1ona specified in Section 109(b) or Section 
325(b). For subsequent Class II violations, the penalty may be not 
more than $75,000 for each day ~f violation. 
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Section 109 and Section 325(b) also established different 

procedures for the two classes of penalties. For Class I 
penalcies under-Section 109 or Section 325 EPA must provide nocice 
and opportunity for a hearing but the proceedings are not subject 
to the Administrative Procedure Act (A.PA). EPA may subpoena 
witnesses and docu~ents for Class I proceedings. The person 
aggrieved by the penalty action may seek judicial review in a 
United States District Court. In such a case, EPA must file in 
che court a certified copy of the record on which the penalty 
was based. OECM-Waste Division is developing Class I penalty 
procedures, and expect to issue these procedures shortly. 

For Class II penalties under Section 109 and Section 325, 
EPA must provide notice and opportunity for a hearing in 
compliance with Section 554 of the APA, 5 U.S.C. 554. For Sec:ion 
109 penalties, the person aggrieved by the penalty action may see~ 
judicial review in a uni:ed States Court of Appeals. For Class I! 
penalties under Section 325, the person aggrieved by c~e penalty 
action may seek judicial review in a United States District Cour:. 

Cla~s II proceedings are similar to formal adjudicatory 
penalty ?roceedings conducted by the Agency under other 
environmental statutes. The Consolidated Rules of Practice, 
promulgated by EPA ac 40 CFR Part 22, govern the administrative 
assessment under the APA of pe~alties available under other statutes. 
To make these rules applicable to Class !I proceedings under s~ction 
109 and Section 325, CJECM•Waste Division will p.romulgate a rule 
providing that t~e Consolidated Rules shall govern proceedings for 
the assessment of Class II administrative penalties µnd~r those 
provisions. 

The United States may al&o bring a civil action in a district 
court to coll~ct penalties of not more than 525,000 per day for · 
each day of violation for violations of those provisions S?ecif ied 
in Section 109(c) and in Section 325(b). For subsequent violations,' 
EPA may seek penalties of up to 575,000 for each.day of violation. 
In addition to the Cla•• I and Claas II penalties for violations 
specified in Section l25(b), Section• 325(a), (c), and (d) provide 
for civil and admini1trative penaltie1 for violating the require• 
men ta specified in tho1e provi1.ion1. The United· States may also 
seek criminal aanctiona under Section 103 of CERCL.A for violations 
of the releaae notification requirement. SARA amended Section 103 
of CERCLA by increa1in1 the maximum penaltiea for 1uch criminal 
violations. Section• 325(b) and (~) al10 provide for criminal 
penalties. 

Current Procedures 

Prior to completion of the procedures for Class l penalties 
and the promulgation of the ru.le amending· the Consolidated Rules, 
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EPA may seek civil9penalties under Section 109 or Section 
325 under one of two approaches. First, the Regions may file 
administrative actions assessing the Class l or Class It penala 
ties of Sections 109 or 325(b) or ~he administrative penalties 
in Sections 325(c) and 325(d). In filing such actions, the kegion 
on an interim basis should comply with the Consolidated Rules, 40 
CFR P~rt 22. After the Class l penalty procedures are completed, 
Class l administrative penalties should be assessed in compliance 
with those procedures. The Regions may also prepare a judicial 
referral for civil action or a judicial referral for criminal 
action. Orders under Section 325(a) may be enforced after a 
judicial referral. 

ln the near ter~. EPA will be using Section 109 most 
frequently to seek administrative penalties for violations of 
the notice requirements of Section 103(a) and (b). Until further 
guidance is available, we have attached for your use a chart 
showing :~e ele~ents needed to prove a violation of Section 103(a) 
or (b), background information in the reportable quanti:ies µrovl• 
sions, and a sa~~le ce~tification by a person at the National 
Response c~nter that no notice was received. More detailed 
guidance on the assessment of administrative penalties under 
Sections 109 and 3i5 is now being developed by OECM·Waste Division 
arid the Offic~ ~f ~aste Programs Enforcement. For further infor
mation contact Frances ~cChesney at E'TS ~75·9437. 

Attachments 
.· 

cc: ~isa K. Friedman 
Gene A. Lucero 
~egio~al Counsel Hazardous Waste Branch Chiefs 
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PRittA f ACIE CASE 
SECTION 103(1) CERCLA. q2 U.S.C. SECTION 9603(8) 

NOTIFICATION 

FACT TO I( PAOV[p SJAJUJORY DASI s CoftnENTS 

PERSOI •• CNAR6( or IOlCA). (I) [VID£NC£ SHOWING PCRSON IS IN 
V£SS£l 01 FACILITY CHARG£ 

HAS KNOVL(OG( or IOl(A). (B) KNMJ.fJX;E OF REl,fASF. HAY RF. INFF.RRfll ; 

STANDARD IN CIVIi. C:ASF.S l,f.<;S TIIAN 

IN CRIHINAL CASF.S 

R£l(AS( or 103(A). (8) [VJD£NCE Of RELCAS( 

lbZARDOUS SUISTAICE 103U). (8) [VIDEllC[ THAT SUBSTAllCE 
R(l£AS£0 IS HAZARDOUS 



i 

PRIHA fACIE CASE 
SECTION 103(1) CERCLA. ~2 U.S.C. SECTION 9603(&) 

NOTIFICATION 

f ACT TO I( PAOV(D 

I• R(PORTA8l( 
GUAITITY 

WHO f AllS TO REPORT 
TH( All( AS£ 

(CONTINUED). 

SJAJUJOAJ BASIS 

103(8)" 

[Vl0£NC( THAT R£lCAS£ VAS 
EQUAL TO OR £XC((0£D 

,R£POATA8l( QUANTITY 

CCATlf ICATION BY NRC THAT IT 
WAS MOT NOTH no 

. . 



I 

I 

8Rl£f ING ON 

R£PORTABLE.OUANTITl£S IHPL£H£NTATION 

BY 

[ft(A8(NCY RESPONS( DIVISION 
OrrtC( or [ft(RG(NCY ANO R(ft(OIAL RESPONSE 

OrrlC( or SOLID VAST( ANO ["(AGENCY RESPONS( 



TOPICS 

I STATUTORY AUTHORITY 
• PURPOS( or RlPORTAll( OUAITITITCS 
• RO AoJUSTfttNTS 
I RQ ADJUSTft(IT·H£THODOl08Y 
I R£lATIOISHIP 8£TW££1 CERCLA ANO t\IA 
• R£PORTll8 R£0Ull[ft(ITS . 
1 DlT£R"1111e MH£1 •• RO Has Bl£• Rlt£AS£O 
t f(D£RALLY PlRftlTTlD AID CONTINUOUS R£l(AS( R£PORTIN8 [Xl"PTIONS 

- I -

• 



STATUTORY AUTHORITY 

• CERCLA S(CTIOI 101(1~) OErlNES .HAZARDOUS SUBSTANc£• BY A£rEA£NC£ TO 
OTH£R ENVIROl"(ITAL STATUTES. INCLUDIN61· 

CLlAI WATER ACT (C\IA) S(CTIONS 311 AND 3071 
CllAI All ACT (CAA) S£CTJON 1121 
RlSOURCl CONSl9'VATIOI AND R£COV£AY .ACT (RCRA) SECTION 3001 t AND 
TOXIC SUBSTANCES CONTROL ACT (TSCA) S£CTIOH 7. 

I II ADDITION. TH( AD"INISTRATOA HAS THE AUTHORITY UNDER SCCTION 102 TO 
DCSIGNATl ADDITIONAL HAZARDOUS SUBSTANC£S THAT •vH£N R£LCASCD INTO THC 
EHVIA0Nft£NT "AY PRESENT SUBSTANTIAL DANGER TO THE PUBLIC H£ALTH OR 
V(Lr AR( OR THE (IVIRON"(NT.. ErA IS IN ·1111-: l'tu•:F.<;S OF fW .. ~IGNATU'I; F.XTRFMEl.Y 

llA?J\RrxJr.; ~IRSTN«:F.S Of TITl.f. 111 Of SARA A.~ 111\7.AIUUIS ~:llHS'l'Al'r.F$ ANO Sf.Ti"IM; Rfl~-

1 THEil AA( CUIRlNTLY 705 HAZARDOUS SUBSTANCES. INCLUDING INDIVIDUAL 
CH("ICAL s ANO VAST( STA( A"S. 'lllE Stlllt;TMl:l·~t; AHi·: 1.1sn:1t AT t.o f:fl( rART 102. 

- 2 -
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I . 

•. 

STATUTORY AUTHORITY 
(COITINUEO) 

• UIO(R TH( RE8ULATIOIS •"PL("(NTIN8 SECTION 103. R(l(ASCS or A 
HAZARDOUS SUISTAIC( UITHll A 2q-HOUR PERIOD IN A OUAIJITY EOUAl TO OR 
GREATER THAI ITS .R(PORTAIL( QUANTITY. ·nusT 8( REPORTCO l""(OIATCLY TO 
TH( NATIO.IAL RESPOIS( CEITER CNRC). CRlnlNAl PCNALTHS nAY I( JnPOS(O 
FOR FAILURE TO R(PORT PROP(RLY. 

I REPOITAIL( 0UAITITIT(S CRQS) AR( STATUTORILY S(T AT I POUND OR AT THE 
RO ESTAILISHEO UNDER t\IA SECTION 311. 

I THE ADnlllSTRATOR HAS THE AUTHORITY UNDER SECTION 102 TO ADJUST IY 
REGULATION STATUTORY ROS. 

- 3 -
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PURPOSE Of REPQRTADL£ QUANTITIES 

• ROS $(RV( AS A Tll8GER FOR IOTIFICATION TO THE F£0(RAl GOVCRNftCNT or A 
HAZARDOUS SUISTAllC( RELEASE. 

• ROS 00 IOT l(C(SSARllY REFLECT TH( 0(8REE or RISK POSCO RY HAZARDOUS 
SUISTAMCES. 

• OIC( • l(l[AS( IS llPORTlO. £PA OlTEAftll(S UH(TH(A A rcocRAl f 1El0 
RlSPOISE IS UAIRAIT(D. 

I NOT All R(PORTAll( l(l(AS(S ICCESSITAT( A FIClD ACSPOMSl1 CONVCRSllY. 
SITUATIOIS CAI OCCUR VHCR( A RELEASE or l(SS THAI Al RO CAN RESULT JN 
RISKS TO PUlllC HlAlTH OR U£lr.AAC OR THE CNYIROlftENT. 

• EXCEPT roR f(D(RlllY P(RfttTTCD A(l(AS(S. R(l(AS(RS AR( llARl( roR 
RlSPOISl COSTS AID IATURAl RESOURCE DAftA8£S R(SULTINC FRO" A HAZARDOUS 

i SUISTANC( RCllASl. RlGAAOLCSS Of THC OUANTITY ACLCASCD. 

- q -

• 



RO ADJUSTMENTS 
I 

• RQ ADJUSfft(.lfS Ill OU COVE Rift( If orr ICI Al s TO rocus ATT(ITJO• 011 THOS( 
R(l(ASlS tHAt ftAY POSl THl GRlATlST TffRlAT TO PUBLIC H£AlTff AMD 
U(lfAA( AID JH( (IVllOlftllT. · 

• RQ ADJUSfft(lfS ro• 387 llAlARDOUS SUBSTA·llC(S U(R( PROPOS(O I• Al NPRH 
PUlllSHlD 11 THl [lbllAL 8C61STCR ON HAY 25. 1983. ON APRIL ~. 1985. 
CPA PUlllSH(D1 

A rJIAl RUl( ADJUStl•C ROS roR 3~0 or TH( HAZARDOUS SUBSTAllC(S FOR 
WHICH RO ADJUST"EITS UlR( PROPOSED IN HAY 19831 AND 

Al NPRH PROPOSl18 RO AOJUST"ENTS FOR lOS AODITIOllAl CCRCLA 
HAZARDOUS SUISTA•ClS. 

• ROS or TH( l("AlllllC 260 SUBSTANC(S (PRl"ARJlY POTEITIAl CARCINOGENS) 
i AA( 1(116 ADJUSTED AND Will roR" TH( BASIS or A THIRD NPRH. llQS FOR 

nn»nll\1. r.ARClt«x;l·NS AND RAl>ICNK:l.IUl·:s Wll.I, HE ,,UHllJ;ATl·:n IN l'>R7. 

• fUTUI( RO RUtl"Alll8S Vilt PROYJD[ CLARIFICATION or TH( REPOATllC 
lXE"PTIOllS FOR CONTINUOUS REllASES AND F£D£RAllY P£R"ITT£D R£l£AS£S. 

11.00f. Rlflnw<.ttr.s WIU. HF. mrHlll".All-:n IN l'l07. 

s -



RQ AS TRIGGER F08 RELEASE NOTIFICATION 

IElEASE OF 
HAZAIDOUSSUISTAICEI 

CAlr. Gr•••• Water. l•rlace •••• , .••• l•••• 

i 

REPOftT 
REOUIRED 

FRO• PERSON 
II CHARGE 

10 REPORT 
REOUIRED * 

~IRC~ 
AlERT APPROPRIATE 

AGENCIES: 
EPA/USCG REGIONS. 
ST ATE. ANO LOCAL 

DETERMllE IF IEED 
EXISTS FOR FIELD 
RESPONSE ACTION 

NATIONAL RESPONSE CEITER 
CIDD) 424 - 1112 

WASHllGTOI. D.C. METRO AREA 
1212) 421 - ZIJ& 

e PAlllll •AY II lllPl•lllll fll lllPl•ll ClllS II •AIUIAl llSOUICI DA•ACIS 

1¥1• If 1111 A•Ol•t IUIAll• 11 llll TllA• THI APPllCAllf 10. 

~--

• 

• 
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RQ AQJUSJtlNT MEJJIJOOlOGY 

I JH( RQ AOJUSTft(IT ftfTHODOLOIY IS IAS(D ON SCIENTIFIC AND TECHNICAL 
ANALYSIS Of TH( CHARACT(RISTICS or TH( HAZARDOUS SUISTANCCS. 

• THE PROPOS(O RO ADJUSTft(ITS US( CRITERIA THAT rocus ON A SUBSTAICC'S 
TOXICITY A•D ITS CHlftlCAl CMARACTCRISTICS1 

AOUATIC TOllCITY1 
"AftftAllAI TOXICITY (ORAL, DERftAl, INMALATION)1 
IGllTAllLITY1 
REACTIVITY1 

-~ CHROllC TOllCITY1 ANO 
CARCllOl(llCITY. 

I ROS CAI I( ADJUSTED UPWARD ON( l(V(l IASED 01 llOD(CRADAllLITY, 
HYDROLYSIS. OR PHOTOLYSIS. 

~ [ACH HAZARDOUS SUISTAIC( .IS ASSIGl(O ONC RQ APPllCABlC TO RllllS(S TO 
All ft(DIA (LAID, AIR~ WATER). 

- 6 -
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RELATIONSHIP BEJW[EN CERCLA ANO C\IA 

• TH[ rottOUlll ISP(CTS or JN( t\IA's APPROACH TO D[AllNC VITH R[l(AS(S 
or HAZARDOUS SUISTAIC[S HAV[ l((N AOOPT(O UNO(R CERCLA1 

THr rtY[ RO l(Yfll or t. 10. 100. 1000. AID 5000 POUNDS• 

TH[ ftlXTUR[ RUl[ roR D(T(A"fNJNC Jr NOTIFICATION IS AEOUIR(D FOR 
RllTUR[S 01 SOlU~IOIS CONTAINING HAZARDOUS SUISTAIC(S1 

THr 211-HOUR P(llOD fOR "[ASUAIN8 VH(JH(R A R(POATABl( QUANTITY or 
A HAlAIDOUS SUISTAIC[ HAS l(CN RClCASCD1 ANO 

TH£ R[OUIR(ft(NT THAT RCllAS(S ll REPORTED lft"COIATllY TO TH[ NRC. 

- 1 -

• 
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. ' 

RELATIONSHIP BEJW[EN CERCLA ANO C\IA 
(CONTINU£0) 

• TH( t\IA IS ll"IT(O •• SCOP( AND Dtrr£AS rAOft CERCLA IN TH( rollOWING 
RlSP(ClS1 

CERCLA COVlRS RlllASlS INTO All ENVIRONft(NfAL ft(OIA. UNLIK( TH( 
C\IA WHICH COV£RS OILY IAYIGAIL( VAT£ASt 

CERCLA DOES IOT COVlR Oil SPILLS. UILIK( Tff( CWA WHICH R£0UIR£S 
OIL SH((IS TO I( RlPORTlD TO TH( NRCt 

QIA S£CTION 311 ROS IR( IASED ON AOUATIC TOllCITYt B£CAUS( C£RCLA 
APPll(S TO All llVIROlft(ITAl ft(DIA. ROS IAS(O SOl(lY ON AQUATIC 
TOllCITY IA( IOT surrICl(NT roR TH( CERCLA NOTlrlCATION AND 
R(SPOIS( PROGRAftt AND 

t\IA $(CTION$ 311 AND 307 TOG(JH(R COY[R ONLY A PORTION or TH( 
SUISTANC(S D£Fll£0 AS HAZARDOUS UND(R CERCLA. 

- 8 -
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REPQRTING REQUIREHENTS 
'. 

• HECHANICS or Hollf ICAIION. As SOON AS A A(l(ASEA HAS INOVl(OCE THAT A 
REPOATAIL[ REL[ASE HAS OCCURRED. THE NRC ftUST IE CALLEO IftftEOIATELT. 
SUBPARTS ( AID'f OF THE PROPOSED NCP ALLOW THE RELEASER TO NOTlrY TH£ 
DES181AT[D OSC 11 TH[ APPROPRIATE (PA REGIOI ANO U.S. COAST GUARD 
DISTRICT If IOTIJICATIOI TO THE NRC IS l"PAACTICAl. 

• PERSONS COY£1CD. P[ISOll II CHARGE or A.rACILITY OR VESSEL AA( 
REOllRED TO IOTIFf JH( NRC OF REPORTABLE RELEASES. 

•pERSOIS 11 CHARGE• CAM IE llTEAPAETEO TO INCLUDE JNDIVIOUAlS AS 
UELL AS PUlllC. PRIVATE. ANO GOVERlftENJ ENTITIES. 

•ractLITY. IS BROADLY DEFINED roR LANO-BASED STATIONARY SOURCES 
AND VEHICLES. 

•VESSEL• IS ALSO BROADLY DEFINED TO INCLUDE PRACTICALLY AIYTHIN8 
THAT FLOATS. 

THE ftAJOR IXC(PTIOIS TO THESl OlrlNITIONS ARE COISUftER PRODUCTS IN 
COMSU"ER USE. 

- 9 -



REPORTING REQUIREH£NTS 
(CO•TINU(D) 

I SUISIAIC(I COYll[D. 'All 705 HAZARDOUS SUISTANC(S llST(O IN THE APRIL 
q• 198S Fl•Al Ill( II( COV(l(01 ADDITIOIAl SUISTA•CES "AY I( ADD(D. 
COSW llT(IDS TO ADD AIOUT 120 "OR( HAZARDOUS VAST(S TO THE RCRA • 
SlCTIOI 3001 LIST II TH( IEAR rUTUAl.) SUISTAICCS THAT ARC IOT llST(O 
11 TH( FllAl RUl( ALSO ftAY I( HAZARDOUS1 . 

SUISTAIC(S Al( IOT llST(O IND(R All POSSlll( NAftCS1 AID 

WASTES WITH ICRE CHARACTERISTICS AR( HAZARDOUS (If NOT 
SP(ClrlCAllY llSl(D lH(S( VAST(S HAVE •• RO or too POUIOS). 

• ft(L(AS(S COY£R(D. TH( O(flllTIOI or RELEASE COVERS VIRTUALLY All WAYS 
THAT SUISTAIC(S ftAY (IJ(R lH(· (IYIRON"lNT. HoV£YER. FOUR (l("PTIOIS 
AR( PROVIDED UID(I SlCTIOI 101(22)1 

~ R(l(AS(S VHOllY COITAINlD VITH~N A 8UllOINC OR STRUCTUA(1 
Holll( SOURC(S or AIR ("ISSIONS1 
SOURC(. If-PRODUCT. AID SP(C~Al IUCllAR "ATERIAl1 AID 
NoR"Al APPLICATION Of f(RTlllZlRS. 

- 10 -
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DETERHINING WHEN AN RO HAS BEEN RELEASED 

• R[PORTlll P11101~ CERCLA ADOPTS 2~-HOURS as TH( PERIOD TO D(T(R"INE. 
fOR IOTIJICATIOI PURPOSES. WHETHER AM RO HAS 8££1 R(l£AS£0. 

• HlllUR[ RULi. R£L(AS(S or ftJITURES OR SOLUTIONS "UST 8( REPORTED IF a 
CO"POIEIT HAZARDOUS SUISTAIC( OJ THE "IXTURE IS SPlllEO IN AN A"OUMT 
EOUAL TO 01 IR[AJll THAI ITS RO. 

ROS Of Dlff(RllT SUBSTAICES II A ftllTURE ARE IOT ADDITIVE. SO THAT 
SPlllll8 A ftllTUR( COITAIMllG HAlr •• RO or 01( SUBSTANCE AND HALF 
Al RO Of AIOJH(I IUISTAIC( DOCS IOT R£0UJR( A REPORT. 

MHEI TH[ IO(IJITl[S AID CONCENTRATIOIS or All SUBSTANCES IN A 
"llTUR( ARE IOT llOWI. THE RO THAT APPLIES TO THE "llTURE IS THE 
LOWEST RQ or TH( CO"POIENT SUISTAIC(S. 

• HULTIPL[ RILIASIS. WHr• R(PORTAll( RELEASES or TH( SA"( HAZARDOUS 
SUISTAIC( AR£ OCCURRllG AT SEVERAL LOCATIONS IN A FACILITY AT THE SA"C 
Tl"(• OILY 01( llPOIT IS .REQUIRED RATHER THAN ftUlTIPl( REPORTS. 

- ti -

• 



fCDCRAllY PCRttlTIED AND CQNIINUQUS RELEASE REPORTING EXCrtPJIONS 

I SlCTIOI 103 PIOVIO(S A CO"Plll( RlPORTING l•lftPTIOI fOR flDlRAllY 
PllftlTTlD l(l(AS(S •••• llRIT(O RlPORTllC (l(ftPTIOI roR CONTINUOUS 
RlllAS[S. TIIF. Atnnwcur. VII.I, RF. nmt.ISllF.U IN lfJR7. 

• fff( llftlT(D (l(ftPJIOI ro• COITllUOUS ·Rll(AS(S APPll(S TO R£l(AS(S THAT 
Al( •colTllUOUS. AID •srAll[. II OUAITJTY AID RAT(.· AID roR VHJCH TH( 
APPIOPRIATl lllTIAl llPOITS NAY[ 1((1 SUlftlTTlD. 

I All(ASIS THAT ft((T JH(S( COl~JIUOUS RlllAS( CAITlAIA N£(0 OILY IE 
llPOIT(D AlllAllY. OR VH(I A •stATISTJCAllY SICllflCAIT• llCAlAS( II 
TH( AftOUIT RlllASlO OCCURS. 

• SlCTIOI IOICIO> or CCRCLA Dlfll(S R(l(AS(S THAT AR( •rlOlRAllY 
PlRRITTlD.• THrsr RlllASlS ARl covlRlD aY SPlc1r1ro PlRftlTI oR 
R(IUlATIOIS llDll DIA. RCRA. CAA. THl "ARIN( PROTlCTIOI. RlSEARCH. AID 
SAICTUARl[S ACT. TH( Sarr DRINKING WATlR ACT. AID TH( ATOftlC [l[AGY 
Act. 

• 

- 12 -
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Applicants 111111 thal sranllnt their 
requetl will pctmil the Applicanlt 10 NII 
the 111bject 911 on 1h1 1pot markel under 
their amall producer car1ificale. 

Applicant• 11at11ha1 1.he Aurus1 9. 
1985. contracl expirtd on November 7, 
1986. and thll under the expired · 
con1r1c1 ANR haa no lake-or-pay 
obliaation. Applican11 11a1e 1ha1 the aaa 
qualifi11 under NCPA 1ection 108fa) end 
thal I.he delive111bili1y ia approximately 
650 Mcl/d. 

Since Applicant• allese that they are 
aubject to subatantially reduced takea 
withoul peymenl and have requetted 
that their application be conaidered on 

-4n expedi1ed b11i1. all aa mor1 fully 
dncribed in the application which ia on 
file wilh the Commisaion and open to 
public inspection. any penon deeirina 10 

· be heard or 10 make any pro1e11 with 
rererence 10 uud application should on 
or before 15 davs arter lhe dale or 
publica1ion of 1hi1 notice in 1he Federal 
Resitter. file with lhe Feder1I Energy 
Resulatory Comm111ion. Wuhiftaton. 
DC 2042&. a petition to intervene or • 
pro1n1 in accordance wilh the 
requiremenll of the Commi111on·1 Rulea 
or Practice and Procedure (18 CFR 
385..Zll. 38S.Z14l. All pro11111 filed wilh 
lhe Comm111ion will be considered by it 
in de1erm1nrna the appropnare acrion 10 
be 1aken but will nor lt!rve 10 make lhe 
pro1estan11 paniea iu the proceedina. 
Any penon wi1h1na tu become a pany · 
in a proceedina must File a pe111ion 10 
intervene 1n accord;cnr.e wilh Ille 
Comm11111>n·s rules. 

Under th~ procedure herein provided 
for. unleu nlht!n..·1sr. JJv1sed. it will be 
unnece11d:: for .~pp 1 ii.:ilnti; to e1ppear or 
to be represe!":le~ di tht! ~unna. 
kannetb F. Pli1r:ib. 
S.c,.10:-y. 
(FR Doe.11-1Md3 Filed 1-2M'7: 1:45 •ml 
~CODI 11'7"4-

ENVIRONMENT AL '9te)TIC110N 
AGENCY 

IPRL-Dl9-71 

Superfund Prot~ Covenanta Not To ... 
AGDCT: Enviranmenr1l Protection 
Aaency. 
ACT10IC Request for public comment. 

°'*' '1111 ,_,.. ,,., fllft~ ::i. 1 .. r 111 •Kllll"I Order 
Nol. Ul\. 111.• C.:1111" ,..,....,,.i •1'.llftllln 10 tlle 
C-•H•Ull I 11 .. 1.-..1 ,,, pui ... t "' I Z.17 of Ill 
a...,1.,11tlft1. S.•.11"" ;.~ a:.1u•o lhel llW Coftllll1U
w1ll c .. nam!~r l\r. •" •••'"'"~ """ •OPhut- for 
cert1f1c.a1e •nd •Mftdt1r.,,....,.1 .. u1flfw't17 ...... IN 
p..S..u" •••" 111oo~ arc 11111-1 to 1ulltlt•1111a11,, 
,_,_. .• d •••Pl ••lftuu1 P-'_.'"""' 

~ 'T1te Aaency i1 publishina ita 
Interim Guidance 90vemiftl the 
iuuance of covenan11 no1 to sue under 
Section 12210 of the Superfund 
Amendmen11 and Reauthorizllion A.cl 
of 1918 (''SARK). in order to inform tht 
public and to 1olicit public comment on 
thia importan1 aapect of the Superfund 
enforcement proce11. ,,,. suidance 
epplitt 10 privale party d11nup and 
co1t recovery aenlemenll under the 
Comprehen1ive Environmental 
Rnponae. Compenaalio& and Liability 
Act or 1980 ("CERCLA"), 11 amended by 
SARA. 
DATI: Commenll muat be provided on or 
before September Z5. 1117. 
AOCHIUI: Commen11 1hould be 
addJ"eaaed to Jon Fleuc.haua. U.S. 
Env1ronmental Pro1ection Aatncy. 
Office of Enforcement and Compliance 
Monitorina. Waate Enforcemen1 
Oiviaion. LE-l~S. 401 M SI .. SW~ 
W 11hin91on. DC 20480. 

'°" """'"·" ~MA'nOlll CONTACT: 
Jon Fleuchaia. U.S. Environmental 
Protection Aaency. omca or 
Enforcement and Compliance 
Monitonna. LE-134S. 401 M St SW .. 
Waahin&ton. DC 20480. (202 382-301'1. 
IU~INTA•Y IN~TICNC 

Previously. on February S. 1H5. lhe 
Aaency 111ued an Interim Settlement 
Policy which provided suidlnce on the 
appropri11tene11 or the use or reltHtl 
from liabiliry. or convenanta not 10 sue. 
in 1e11lemen1 of CERCl.A ca111. so FR 
5034 (19851. The guidance ·publi1hed 
1oday on covenan11 not lo 1ue reflects 
Conareu · adoption of a proviaion 
aovemina the use of auch covenan11 in 
seclion 1Z:(f) of SAR.~ 

Brien~., section 1~10 permits EPA. by 
deie3a11on from the Pre1iden1. to i11ue 
covenants not aue for CERCl.A liability. 
includin& fu1ure liability. if cenain 
criteria are met Section 1ZZl0f4) of 
CERQ.A identifies a number of fac:tora 
for the Aaency to con1ider in 
d1t1nnin1n& whether to provide a 
covenant not to 1ue. Thae fac:tora 
in dude: 

• Th• efftc:tivenna and reliability of 
the remedy: 

• The nature of the risks remainin1 at 
the {acilily: 

• The extent to which performance 
1tandard1 are included: 

• The extent to whic.'I tht respoMe 
action providea 1 complttt ...medy: 

• The extent to which tht tec:hnolOI)' 
baa been d1mon11ra11d 10 be effective: 

• Whether tht Fund would be 
avtil•ble for any addilional remedial 
acuon: 

• Whtthtr the remedial action will be 
c:anitd out in whole or in part. by tht 
reaponaible panin. 

S.Ction 122"113) pPOYidn that any 
covenant not to ""' ccmcemina future 
liability shell not takt enect un1il EPA 
certtfiea that the reinedial action ii 
compltte. Section t:211')(8JlA) apedfies 
that convenanta not to aue for future 
liabillty pne1111ly muat not apply to 
liability ari1in1 from unknown 
condiliona. Finally. Hclion t221018)(CJ 
a1Jow1 EPA to include in a covenanl not 
to 1u1 provisions for future enforcement 
action necnsary to pretect public 
bealth. welfan. and the environment. 

Implementation of aec:tion 12210 
111l11e1 three major iuun. Tha tint ol 
lhlM ia1u11 ia what type of "rtapenen• 
ahould be indudetl in co"'""" not to 
1u1. A· "reopener· ia a provi1ioa which 
re11rv11 EPA'• riaht to require Hiiiin& 
parti11 to talr.a Nrtber re1pon1e action. 
in addition to cleanup meaaurea already 
provided for in a aenlement aareemenl. 
norwitharandina the covenant no• 10 aue. 
Under the Interim CERCLA Settlement 
Policy. EPA had required that. 11 a 
minimum. there must be reopenera 
permittina the 90v1mment to seek 
further re1pens1 action II information LI 
reoeived after entry of the col\Hnt 
decree rqardina previoualy unknown 
sue conditions or new scientific 
de1ermin11ion1. and such informalioa 
indicates there ia an imminent end 
sub1tanli1l endan&erment to public 
health or the environment Al noted 
above. 1ection 122l018JIAI or SARA 
inandatea that aubject only to narrow 
exceptions. a reopener for unknown 
conditions be included in 111 covenanta 
not to 1ue. One difference frolf: the 
Sertlemenr Policy. however. ia that 
C>nareu did not limil the unknown 
condiunns reopener. by requ1rin9 an 
imminent and 1ubs1anti1I endn9ermen1 
threshold. Since lhe unknown conditions 
reopener haa been e11abli1hed by the 
11anne. the primary question ia what 
additional reopenm ere appropriate. 

'T1te 111tv11 not only requinl the 
inclusion of die unknown conditions 
rwopener In vtrtually 111 tetflementa. but 
abo authori&et the incluaion of other 
limitations In c:ovenanta nol to aue if 
necnNl)' and appropriate to protect 
public health or the env;ronment. 
Section 12Z(()(8J(C). EPA has decided :o 
implement NCtion 1Z2(018llCJ by 
indudlna In covenants not to aue a 
1ec,n'd reopener coverin& 1i1u11ion1 
where additional Information reveall 
that th• remedy no lonpr protectl 
public health or th• environment. 
Further. this reopener i1 lrigered by a 
threaho)d of "protection or public health 
or the environment" rather than lhe 
~imminent and 1ub1tantial 
endanprmen1- thrnhold prescribed in 
lh1 Settlement Policy. 
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EPA'• reaaona for adoptina thil 
!leCond reopener are 1tveral First. 
although SARA does not explicitly 
rP.quire this reopener. both the statute 
.,nd the lqi1la1ive history evince a 
Cungreasional concem that'responsibl• .. 
parties remain liable ror failure of the 
remedial acuon to protect public health· · 
ur the environment. For example. the 
millted funding provision in seciion 
t22(b) clearly anticiplltl that the 
responsible paMies who have 111tled 
retain liability for additional work 
necessary to addre11 remedy failure. 
The five-year review provision in 
section 1Zl(c) also reflecu Congresa· 
concern for remedy failure by 
mandating periodic reviews to en1ure 
that remedial actions continue to protect 
public health and the environment If a 
remedy does no1 meet this standard. 
EPA may take or require such 11dditional 
remedial action as is necessary. 

The second major issue add~ess~ in 
the guidance 1s how EPA will uercise 
its discretion to seek additional 
remedial relier in the period following 
settlement bul prior to the effective date 
or the covenant not to 1ue for future 
liability. Responsible part111 have 
expressed concern that prior :o the date 
on which the covenant becomes 
effective. EPA can alter its Record or 
Decision and im;iose additional coats 
upon settlors without the 1ligh1es1 
change in circumstances. To 1111io:e 
settling parties that EPA does no1 intend 
such a result. EPA will include lan(luage 
in covenants. limiting EPA's ability to 
reopen a 111!1ed remedia: m1111er 10 
thon <j;tuuions where 11ddi11on;il 
inforrr.C1llOn 1s recei~·ed. in whoie or 1n 
·rart. after entering or the consen1 ciecree 
inuicaung th11t the remedy nu longer 
protects public health or rhe 
environment. As explamed dbo\·e. EPA 
thinkt that such a provision preserves 
Conve11ional intent as to the proper 
allocation of the risk or remedy failure 
while also a11W'ina thote same partin 
that 1ome degree of c:enainty auachn to 
a tettltd matter. 

Tbe third i11ue inwtv• the Apncy'a 
responsibility to certify completion or 
the remedial action. Section 1Z:IOl31 
provides that a covenant no1 to sue for 
future liability c&Mot lake effect 1&ntil 
EPA has certified lhal remedial action 
hiJ1 been completed. Section 1Z: doe• 
not include specific guidance on when • 
cleianup has been completed. C£RCLA 
cleanups often involve the construction 
of some type or facility da.i(lned to 
correct contamination at the site 11nd the 
opel'lltion and maintenance o( that 
facility for the indefinite future. ln thit 
circumstance. certification of completion 

shoUld not have to wail until au O.• lulJ 17. 1117. 
operation and tn&intenanca activiti11 J. w.._.,._, 
are completed. SPKific dittinctiona A.ailtt111t Adtn11111tffltDr for Solid Wat• and 
between remedial 1ction and operation EIMf19ney Rnpo,,... 
and maintenance are drlwn in 1ection ll&ly 1o. 1117 . 
106(c)(8J of S :. :- ~ .\lthough 1t•a1-:.1es .•. 
difftnctlona are n1.: 1mi:tl~· applic1bteJt1r-~ .. '!Wt" :r 
a ·1qil matter to ~ieu" from Neeilif'Y." Subject: Covenants Not To Sue Undeu •ao: 
the Aaency believe1 that it is SARA. 
unneccestarily confusing and inefficient From: Thomaa l. Adama. Jr~ A11istant 
to have two 11para1e sett of deriniliona Admini1trator for Enforc:oiment and 
applied to remedi1l action. and will Compliance Monitoring. J. Winlton 
therefore as a matter of policy apply the Porter. A11i1tant Adminiltrator for Solid 
distinction1 in aection 104 to releas11 Wute ind Emerwency R11ponae. F. 
froftl liability. Henery Habicht IL Assistant Attorney 

Section 104(c)(8J of CERCLA General .u.s. Department of J111tice. 
ntabli1h11 definition1 for Pl&JllOlll of To: Rasioul Adminillrltol"L Rewio111 1-X 
the Stat11' cost •hare of W.Cl.A L latroductiaD 
rnponae actiona. II deflllt1 completed 
remedial action to include the 
completion of treatment or other 
measures necessary to reatore surface 
and ground water quality to a level that 
u1ure1 protection of human health and 
the enYironmenL The operation of such 
meaaures for a period of up to ten yeart 
aher the contlnlction or inalallation of 
the remedy 1hall be considered remedial 
action. Activities required to maintain 
the effectivene11 of such meaaure1 
following thi1 ten-year period or the 
completion of remedial action. 
whichl\·er i1 sooner. shall be contidered 
operation or maintenance. 

Questions have arisen in determittins 
whether pumping and treatins of 
ao1&ndw1ter conatitutet part or the 
remedial acrion. or part of operation and 
m11ntenance. for purposes of funding. 
Section 104(cl(61 ind!cates that the 
completion or treatment or o:her 
meuure1 neceuar)· to restore surface 
and 1ound water quality fall• within the 
definition of remedial action. r1ther than 
operation and maintenance. and can 
tharefon bt paid for out of the Fund for 
a period of up to ten y.ar1. However. 
pound or 1urfac:e wai.r dtanup 
meU\INt initiated for Nuona other 
than rntoration would be waled a1 
operation and mainteMnc:e. as would 
IOW'Ce control actions. 

We recognize that this 9uidance 
addrnN1 imponant and complex iuue1 
and for that reason are raquntina public 
comment. We will e\"aluai. all 
commentl received for the pllfl)Olt of 
dltenninina wheth1r any modifications 
to the pidance are warranted. 

The intenm pidance follows. 
Date: Jul)' 17. 1187. 

ldwad L leidL 
ActinJ. A11111on1 Adtr.lftlltl'OIOr '°' 
EltforntMnt and Cotnplion~ Mon11orl"11-

In the Interim CERCLA Settlement 
Policy. 50 FR 5034 (1988). EPA provided 
guidance on when releases from liability 
were appropriate 11 consideration for 
an agreement involving a private party 
cleanup or reimbursement of EPA'• 
co1t1. That policy expreued a 1trong 
preference for iuuina releaat1 in the 
form of covenant• not to sue. The 
Superfund Amendmenta and 
Reauthorization Act (SARAI confirms 
the authority of EPA to release 
re1ponalble partiea from cenain 
liabillliet in settlement of an EPA claim 
1&nder CERCLA. In 1ection W(I') of .• 
SAJlA. Coft11'911 adopted EPA'• policy 
of drlftins releaaet in the fonn of 
covenantl not to sue ind also 
11tabli1hed 1pedfic. requireinenta 
govemina the Apncy·1 ability to iuue 
1uch covenants. SARA includes sl\·eral 
express requirements resucins . 
covenant• r:ot to sue and 1110 9i\·es the 
Agency di1creuon to place further 
conditions on the extent of such 
covenants. Thia memorandum update:i 
the Interim Settlement Policy by 
providifta pidance on tht 
impltmeataUon ol the mandatory and 
d1ac:rttionary proviliom of SARA · 
l"llatiq to uu of c:ovenanu not to tut in 
conunt dta9el. Attached to thi• 
,Wdance ii a modal covenant not to 1ue. 

o. Summary of Statutory Provllion1 
Section 1::(0(1) authorizes EPA to 

covenant not to 1ue l"ltpon1ibile parllet 
for ·any liability to the United Statt1 
uadar thia Act. induclina future liability. 
multina from a 1"1lea11 or thr11tened 
NltaM addreued by a remedial ~cuo':'
... "Such covenantl may be provided 1f 
each of the foliowin1 condition• are met 

(Al The covenant not to sue iJ in the 
public interest 

(91 The covenant not to 1ue would 
expedite tht rapctftle: 
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(Cl The Mttlor ii in full compliance 
with 1 conaent decne under I 108 
addteaiq the,.., .... or thr1ateaed 
rele111: 

(DJ EPA h11 approved the re1ponM 
action. 

Saction 1Z2/f}{1). 

Prior to entenng a covenant not to 1ue 
under aection 1ZZ(f)(1 ). EPA 111u1t 111ea1 
the appropriateneu of the coven1nt 
under aeven factors nt forth ill 1ection 
UZ(f)(4). Thne r1ctora. which rel1te to 
the effecuveneu. reliability. and 
enforca1bility or the remedy. and the 

-ut\&l'I of the riak remainiJ18 at the 1ite. 
include: 

(A) The effectivenna and reliability of 
the remedy. in li1ht of the other 
altemative remedln conaidered for the 
facility concemed. 

rBI The natun of the risks remainina 
at the facility. 

(CJ The exteat to which per!onnance 
11anduda are &Acluded in the order or 
decree. 

(DJ The extent to which the reaponn 
action provide• a complete re.inedy for 
the facility. includinr 1 reduction ill the 
hazardOUI DllUN Of the l\lb1t1nce1 al 
the facility. 

(EJ The exte:u to whic. .. the 
technoloSY uaed in the rnponn action 
ia demonatrated to be effective. 

(FJ Whether the Fund or other 1ourcea 
or funding would be available for any . 
additional remedial actions that miaht 
eventually be nece111ry at the facility. 

· · (CJ Whether the remedial action will 
be carried out. in whole or in 1i1nificant 
part. by the respon1ible parties 
themselves. 

S~ction 1Z2(f),'IJ 

In addition to authorizing EPA. in ltl 
di1crwtion. to covenant not to 1ue for 
li1bilty. includiq future liability. MCtion 
nZ(f) mandate• that EPA put a 
covenant not &o 181 for futwe liabWty ID 
two apec:iftc ctrc:wnalaDCN. Section 
1Z2(f)(ZJ provides that where the four 
conditions tn Melton 1z:?(f)(1J bawe been 

• met. EPA muat iuue a covenant not to 
1u1 for '"fut11t1 liabillty for future 
relea ... • If: (1) EPA Mlec:ta a remedial 
action involvins offatte dilposal of a 
h1zardoua substance after rejecttns an 
onaile reaponae which fully compliu 
with the National Continpncy Plan 
(NCP): or (:J the selected remedial 
action req1dre1 the dntnaction. 
elimirwlion. or pennanent 
i1nmobili11:ion of hazardou1 1ub111nce1. 
Such 1 covenant may only addrn1 the 
ponion of the r1medial action which 
involv11 1heae two 1iluahon1. 

Auwlliftl thtt a covenant not to 1U1 
for futurt liltlility ii Otaerwtll 
1uthonud under MCtion 1.ZZ{f). aection 
1ZZ(f)(31 prnc:ribu that a covenant not 
to 1111 for futuN liability shall not take 
effect unlll EPA ba1 certified that the 
remedial action baa been completed ill 
accordance with the terms or CERCl.A. 
Moreover: whether the coverwnt ii for 
futw'e or preaent liability. 11Clion 
U2(f)(5) condUiona 1ucb covanuta upon 
utilf1ctory performance or the terml of 
the 11ttJemenr •l'"mlDL 

Finally. 1ec:tton 1Z2(f)(llJ addretaea 
uception1 to covenants not to 1ue for 
future liability provided under Section 
UZ(f)(t). For example. EPA mull ncept 
from any COVel\lnt not to IUe for future 
li1bility any furur. liability related to 
the rele11e or threatened rele11e which 
i1 the 1ubject of the covenant where 
such liability ll'isH from conditiona 
unknown at the time the remedial action 
i1 cenified complete. Section 
tZZ(f)(6J(A). Thi• "'reopener""for 
unknown conditiona ii not required for 
1P9Ci1l covenants ,ranted under section 
tz:?(f)(ZJ or for de minimi• 11ttJament1 
under nction 122(1). ln 1dditio11. section 
U2(f)(8)(BJ providn that 1 waiver for 
the unknown conditions NOpener in 
section 1ZZ(f)(ll)(AJ may be l"lnted in 
'"extraordinary circwutancea."" Jn 
detennining whether extnordin1ry 
c:ircu1111tanca1111ti1t EPA 111u1t conaider 
Mauch f1ctors 11 those referred to in 
(aection. 1ZZ(f)l(4)J and wolume. toxicity. 
mobility. 1innath of evidence. ability to 
pay. lltisative ri1u. pubilc interest 
conaiderationa. precedential value. and 
inequities and aanv1tin1 factors:· 
Section 1Z2(f)l611BJ. Nonethele11. even if 
extr1ordin1ry cm:um1tance1 exiaL the 
unknown conditiuna exception may not 
be waived if tht tenna or the qreement 
do not provide rwaaonable auurances 
that public health and the environment 
will be protected from aay future 
releuu. Section UZ(f)(ll)(C} authoriUI 
EPA to except from c:ovananta not to sue 
futun enforcement actialll :aecetaary to 
protect public h1alth. welfare. and the 
tnYitomnlllL 
JD. ElqaluatloD of ICey Statutory 
Proviliont 

ID inteiiaretina SecUon UZ(f) and 
cleYelopiq 1 policy for i&I 
lmplamatation. EPA baa looked IAJll11 
upl"lllion1 of Colapoalaional intent 
contaia.ad in other peru of SARA ud 
the relevant lasilladve biatory. Thall 
COlll"llS indicate that lec:tion 1ZZ( f) 
MrYft MVtral pla. iadudinS: 

(1) Eacourqina private party cl1anups 
by provldina EPA with the authority to 
srant coven.anti DOt to nr. 

(Zl Encouresms more permanent 
cl11nup1 by codif);na the principle that 

the mort pennenent the cleanup the 
morw compl111 the rwlean: 

131 Prvtectins the public by en1urin1 
Iha& re1pon1ible partin remain liable for 
futurt rwlaun requirins future r1medi11I 
action. 

A. hnvlt Liability and Future Liubllity 

In 1ectioo 1Z2f OIH Conara1 
authorizn EPA to i11ue covenanta not 
to 1u1 for both present liabilily and 
future liability. 1n the conlext or 
11ttlemant1 involvift& remedial action. 
EPA interprets preaenl liability 11 a 
mponaibla peny·1 obli91lion 10 pay 
those mponaa cc1ta already incurred 
by tAa United States rel1ted to 1 1111 
and to complete thote remedial 
acti~itin 111 rorth ia the Record al 
Decision (ROD) for that 1ite. inc.ludift8 
mHtin1 any performance 11and1rd1 or 
other measun1 e111b1shed throush the 
remedial de11an (RD) proceu. Fucure 
liability ref1r1 to a responsible pany·1 
oblisation 10 perfomi any 1ddl11onal 
re1ponse activities at the 11te which are 
nec:e11&1)' to protect public health and 
the environment. 

ln decidins whether to provide a 
covenant not to l\lf! for preHnt liability. 
EPA must conaider the criteria In 
sections lZZ(f)(tl and 1ZZl0(4). These 
f1ctol'I n11nu1lly codify '.he approech 
liken in EPA"1 lnterim CERCL.A 
Settlement Policy. There. EPA 1tated 11 
a general prinetple that -tile more 
effective and reliable the remed}·. the 
more likely it i1 that lbe Asencv can 
nqotiate 1 more exp1n11ve rell!ue.- 1n 
juCS,ing the reli11bility and e!feclivenf!S1 
of t~e remedy. the lntenm Sellll!ml!nt 
Policy placed 1pec11I empha1i1 on 
whether the remedy reqUlrel th•I • 
health-b11ed perform1nce 111nd11rd1 be 
met. Al r:oted above. section tZ:(Clf41 
axplicitly makn performance 1t1nd1rda 
1 factor to be conaidtrtd and EPA 
continua to reprd this f1cior 11 
critical. Wber1 tba crtttria In aection
UZ(f)(1) arw fullllltd and where 
COftlidar1tion of the factors In MCtion 
1ZZ{f)(4) 1uae1t1 the remedy ia reli•ble. 
effective. and enforceable (1ur:!l :11. for 
example. where the rer:ied)· ini;iuut!I 
awnencal p.rfonnance 1tand1rdl). a 
covenant not to 1ue for prnent liability 
may be prpvided whicb takes effect 
upon approval of the con11n1 deem by 
the coun. On the other band. where the 
criteria in parapph (f)(t I are met but 
the factors in llCtion 1:2lfll•I indicate 
thet some quntiona remain about the 
rwliability. tfltctivenna. and 
enforceability of the rwmedy. any 
convenant not to 1ue for present 
~billty. if appropn.te 11 all. wou:J 
hlVe to be conditioned on a 
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demon1tnition of tht ertecliveneu and 
reliability of that rwmedy .. 

Cuvcn .. nt1 not to 1ut for future 
liabil:ty are also madt contingent on the 
critena set forth in 1eclion 1%210(11 and 
the factort enumerated in section 
tZ2t01•1· When these conditauna are 
met. Ei'A may. in ita di1cretion. provide 
a convenant not to sue for future 
li11bili1y but 1uch 1 covenant. accordins 
to aeclion 12210131. may not take effect 
until EPA cenifies thit the remedial 
action haa been completed. Prior to 
certification. thererore. the aettlins party 
remain• fully re1pon1ible for any future 
liability for futunr remedial action 

-nec11111ry 11 the 1ite. Followin& 
certification. unle11 a 1pecial covenant 
under section 1Z2(f}(2) ii required or 
extraordinary circumstances are 
present. the covenant not to aue for 
furure liability i1 subject to a reopener 
coverans (1 I unknown conditions as 
mandated by section 1Z2(f)(61(Al. (Z) 
any other conditions EPA deem• 
adviaable based on the aeclion 12.:(1)(4) 
factora. and (31 future enforcement 
activity neceuary and appropriate to 
assure protection of public health. 
welfare. and the environment 11 
provided in sec11on 12.:(f)(6)(CI. 

B. Certification of Completion of the 
Rem«lial Acl1Dt1 

Section 122{1)(3) 1pecifiea that 1 
covenant not to 1ue for future liability 
1haU not take effect until EPA cenifiea 
tbe remedial action i1 complete. In the 
context of para9r11ph 1.Z2(f}(3). EPA 
interprets completion of the remedial 
action as that date at which remedial 

·construction hH been completed. Where 
a remedy requires operetion1:1I activitiea. 
remedial construction would be jud9ed 
complete when it can be demonstrated 
that the operation of the remedy ii 
1ucce11fuUy attainins the requirements 
aet forth in the ROD and RD. 

The exact point when EPA can certify 
completion of a particular remedial 
action depend• on the 1pec:ific 
requirements or that rtllledial ac6on. 
Each coment decl'ft ahould inc:ludt • 
detailed lilt or tbote acttVilin which 
mU1t be completed betora certiliation 
cnn occur. 

Certification of compi.tion under 
section 122(0(3) does not in uy way 
affect a Httlins party'• remainiq 
obli911tiun1 under the conaent decree. 
All nrmedial acUvltin. indudiq 
m11intenance 11nd monitoring. mu1t be 
continued .. required by the terms or 
the consent dr.cree. 

C. Reopeners 
Under the CERCLA lnterim Se1tl1.-ment 

PoliC)'. EPA required thal there be 
included in every consent decree 

reopeners coverin1 1ituation1 where additional work necn11ry to address 
EPA received addrnonal 1nlormation remedy faillll'L Fl&rther aupport for tl'lla 
after the time of the •8feement re1ardina propoailion c:aa be found in the 
site conditions or 1c1en1ific Conference Report 11atemen1 that the 
determir:a:ions which indicates that the continuin9 propon1onal Fund oblig1111on 
1ite may pose an imm· · •!1t and, .• in CJli.Ud funi..; . :-c.~· ;~ 'settlement 
1ub1tanlial endar-3ermen110 : .. .: ~w)lic .• ~"'.' .. Jn~ent1ve. H.R. Rep ~-~ o/1~!" 99th 
healt.h or weifare or 10 lhe e!l\·ironrmMU. • C'ong .. Zr4 Se•~· ,_. / i!:.dDJ. The Fund' a 
Under aection lZZ(f). a 11i9htly different continu1n1 obli91tion would only be Mn 
approach to reopenel"I must be followed. incentive to 1et1lement if in non-mixed 
Section 12210 pro.v1de1 that for future fundin& CINI 11tlli111 paruea retained 
liability. no covenant not to 1ut 1hatl be liability where the rem11dy fails to 
effective prior to certification of protect public health or the environment. 
c:o111pletion of the remedical action. The five-year review provision in 
Technically. therefore. since there i1 no 11ction tZl(c) also addr911e1 Conereu· 
release of futww liability pnor to concem for situations where the remedy 
certificatio.n. then.ii no need for faila to protect public health and the 
reopeners ~ th~t ume penod. Reopenel"I environment by mandarins periodic 
for future liability only become• review• to 111ure that remedial action• 
neceuary after cen1ficat1on. when the do just that. U 1 remedy is found not to 
covenant not to •ue takH effect. protect public health or the environment . 
. A. .to reopenel'I regarding future the 11atute provides that EPA may rake 

hab1h1y. Congresa expreuly required a or require such additional remedial 
reopener for Wlknown cond111oru. In action 11 ia neceuary. 
contrast to the lntenm Settlement Congressional concem that remedi11l 
P~hcy. however. Conareu expreuly action mi9ht fail to protect public health 
ehm1nated any endansermenr threshold and the environment wu not limited 
for tha~ reopener: ConF:"H al90 nllT'Owly to a foC\11 on the reliability or 
au~onzed EPA. in 1ecuon 122(f)(8)(C). the remedial tec:hnolo1Y at the site. 
!.o include any other reopenel"I Rather. thil concam apparently 
nec~ary and •~propnate to IHun extended to any 1ituation in the futunr 

protect1.on of pub.~1c health._ welfare. ~n~ 11 the aite which i• iudaed to present a 
~e 1nv1ro~~nt. EPA beheves that 1111 threat to public health and the 
an.the public ~terea~ and cons11te.nt tll\'ironment. EPA will follow this 
Wlth Congre111onal uu~nt to require • interpretation of remedy failure. For 
MCOnd rwo.pener c:ovenng ~nuauona example. 1hould health effects 11udiet 
where addiuona~ information reveal• reveal that the health-baaed 
that th~ remedy 11 no lonser prot~v•. performance llYela relied upon in the 
of p~buc heal~ ~r the environment. It 11 ROD are nor protective of public he;ihh 
not 1n l~e pubhc_in11re1t.t~ "!l~ase or the environment. and that r-ublic 
re1~n1ible parnea from hab1hty for health or the environment will be 
add1t1onal. re1pon11 action~ mad~ threatened without further response 
nece1~1ry by new 1nforma11on. 111\·~n. as action. then the EPA. could in\·oke rhe 
~oted 1n the lnttnm Settleme~r Pohcy. remedy failu.-e reopener. The reopener 

tbe curnnt 11a11 of. 1c11nt1~1: for remedy failure. however. i1 not 
uncertainty concem1ns tbe 1mpac11 or . h uni baaed 
bazardoua 1ub1tanc11. our ability to meant to req~ire c 11nses P Y 

· f on ad\'ance1 m technoloS)'. Under the 
detect.them. ud the effec:tsven~ ! rwopener. EPA would not compel 11ttJiq 
nmedin at buardou waate 111... 50 parliu to iaaplement newly~eveloped. 
FR C::..iional coacem with ait•tins more permaneat remedial tec:hnol09ical 
where the remedy faila to protect public ual111 EPA c:ua ahow that th~ preaent 
health or the enVironlnent can be '"" in remedy dOll aot pro~ect pubhc health or 
SARA'• milled fundiq and fin-year ~environment .. Neither 11 the remedy 
review proviaions. The mi:'\ed fundins fa1IUN ~pener intended to B1ve EPA 
provision in acc:tion 122lbl a&atll thtt if the optuin to. auake chan9es.1n a. 
miaed fundina is adopted at a panicular Nmed111l. action ~baent 1dd1.11uncsl 
eite. •the fund ihall be iubject 10 an information received follow1ns the entry 
obliaalion for subtaquent remedial of~ conaent dee1'9!- EPA doe• not 
actions •t "''Mme facility bta1 only to c:on1.uler ':h• phra11 ~formahon .. 
the extent that iuc:h tubaequent actions rec:a1ved. 111 whole or~~ p11r1. 11f1.er entr, 
art nec:eaaary by rlllOft of the failUN of Of the COftMftt decree. II Ul~d in the 
die oritiJtal rwmedial ection. Suc:h altached ~el ~cw1n11n1 .. to include 1:1 
obliaalion shall be in a proportion eqwil new ·~~1)•111 of the same 1nfu~•1t.on 
to. but not txcetdlftl. the proportion c:otDJlhllftl lb~ rec:o~ ~f the 1n11111l 
contributed by the Fund for tht ori1inal mudy telec~on decia10~ . 
.. medial action. M Thi• provision ln snort. tbil reo~n·~ II ~1m1lur to the 
anticipetn tbat the rnponsibla pamn rao~ner for~· ac11nufac 1nformo11on 
who ha,·e 1t1Uled nttain liability for prcmded f0t lft the lncenm Se11leme.n1 
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Policy. 1llhoUS)I. the imminent ind 
111b1t1ntial 1nd1nfl"Mnt thretbold h11 
not been incl11ded. To require 1 1howin1 
or imminent and sub11antial 
endanserment would be inconaiatent 
with the provi1ion in aection 1ZZ(0 ol 
SARA with reward to 1mknown 
condition• 11 well 11 the provi1ion1 
conc:eming r11111re Ntponu worit in 
aec:non 1%21f)f8)(C) and aeoction 1%1(c). 
Mort0ver. it i1 the Agency·a view that 
req11iring different ahowinp for the rwo 
ra01)entl'I wo11ld laid 10 protracted 
di1put111bou1 which rt0pener 1pplied 
10 1it111tion1nec:nitating1ddirion1I 
rnponae 1ctivUy. 

EPA believe• that in order 10 give 
1ettlon aome 111111ure1 of cenainly prior 
to cenifie11ion. the mo11 re1aonabl1 
mean• 10 implement the authority in 
1ection 122(() i1 10 apecify in conaenl 
decree1 thoae pre-c:enificalion 1ituation1 
in which EPA would 11ek funher 
remedial action. Tho11 siru111on1 al a 
minimum would include the 
c:in:um11ancn deacnbtcl in the future 
liability reopenera: 

11 I Di1covery of prniou1ly W'lknown 
condilion1: and 

(21 Si1u1t1on1 wheN additional 
inlorm1111on reveala that tht ramedy ii 
no lonaer protective or p11blic h11lth ind 
the env1ronmen1. 
Thus. pnor to cenific:ation of completion 
of the remedi1I action. EPA will rnerve 
its right 10 in1titu1t new procee<!inp to 
compel. or recover co111 ror further 
response 1ction m1de nec.e1nry by 
information received. in whole or in 
P.,Ut;after entering of the conaent degree 

. related 10 either 1mknown condition• OT 
remedy failure. Following cenifiCltion 
or compleuon of the remedi1l action. 
EPA will reaerve it1 ri1t11 to in1titutt 
proceedin11 only to 1ddre11 infonn1tton 
received after certific:1lion or completion 
of the remedi11I 1ction rai.ted to 
unknown condition1 or mnedy failure. 
Pre-certification reopenen for W'lknown 
condiltona 1nd remedy flilure apply to 
all COfflWltl not to sue. """ to apedal 
canvenantl under llClion 1Z!(fl(2). 

Partic:ularty ln lite pnMA• tifica lion 
period. the rwl11tonlhlp of the remedy to 
the covenant ind the reopenen ahould 
be carefully con1iderecl. EPA 1111y inti1t 
on broader rwopenm wh1,. the conMnt 
decree dae1 not pt'OYide for 1 remedy 
that meet• th1 preferenc. in 1ection 
t%1(b)(t I for a permanent and 1i,nlficant 
reduction of the volume. toiUcity. or 
mobility or the haurdou1 1ublt1ncea. In 
thou tn1t11nc11. EPA 1hall aue11 lh1 
nee<! for broader reopenen in the 
coven11nt not to 1ue baHcl on the f1ctol'I 
identified in aeclion tz:!f014). 
Neverthelet1. once EPA ha1 determined 
whet reopener1 ire 1ppropriare tor the 

prw-artlfie1tion period. !PA will Ill'" 
in the covenanl to in1tinue new 
proceedinp only where thON reopener 
proviliona are meL 

Allhoqh c:ovelll!lll not to aue muat 
include. 111 minimum. the 1bove
dncribed reopenen dunn1 the pre
certification period. r90pener1 ire not 
mandated in all circwnltancn in 
coven1nta not to aue applicable to the 
period following completion of th• 
mnedial action. Two 1t1rutory 
provi1iona addm1 thi1 period. F11'1L 
llction 1%2(0121 111and1tn thal EPA 
iasue 1 1peci1I CO'l9ftant no• to IU8 fOT 
future liability in two narrow 
cil'CWllllanct1: (t) Off1ite dilpo .. I 
followiq rejection Of an Oftlill remedy 
camplyins with the NCP: and (Z) 
complete deatniction of the hazardoua 
1ub11ancet. Such 1 1peci1I coven1nt 
1111y not contain reopener1 for the ))Git· 
completion period. Second. aection 
1Z.Z(0(fS)(B} 1'pedfi11 that in 
extraordinary cir'Cum1tance1 EPA may 
exclude a pent-completion reopener for 
unknown conditiona. Thia extraordinary 
CU'Cllmltance waiver ii only 1velLabla 
wheN other tmu in die asrnement 
provide 111re11onable111urHcea thal 
public health ind the 1nvironment will 
be pro1ec1ed. Al a policy miner. EPA 
would 1110 no1 include the reopener for 
later·received information relatina to 
f1ihuw in 1 1ituation where the 
candltiona in 11ction IZIOl&J(BJ ll't meL 
EPA. however. il-bamd from sranlinl 
covenanll not 10 IVt without NOpenera 
1blent 1 findin1that1 speci1I coven1nt 
i1 appropriate or tha1 extraordinary 
cil"CUnutancea exi1t. 

D. Elltraordinary Cita11Mtanu• 

Section 1ZZ(0(&JCBJ providt1 tha1 EPA 
may foreso indlldina 1 PeOpener for 
unknown conditiona when 
txtraordinuy c:ircllmlWICel exilt and 
Mother tmna. condition. or reqWmllnll 
ol the qree111mt . . . arw 1umaant to 
provide Ill raaaonable auurancn that 

CbUc health and tbt anvirDIUDellt wtD 
protected from lllJ fatme raluMI ., 

• from the facility." 
The l91i1l1live hiltory on thi1 

provilion indicate1thatll1hould be 
niarrowly 1pplied. The Houu·Senat1 
Confarence Report 1tat11 that i1Jhi1 
provi1ion lbowd be implemlftled in an 
1111nner con1iltmt with the cunwnt 
application of tha AdmiDiltratiOD· 
Mttltmtnt p0llcy u to unknowa 
condltiona." ConfeNnc. lte,ort. HJl 
Rep. No. -..Z.19th Cons-. Zd S..1. 255 
(t•I· By thil 1tatemenL tha CoDlerenca 
CommittH endoned EPA'• extremely 
l.iaUttd Ull of the extraordinaPJ 
circwutancn waiver for reopenen 
contained in the CERCLA Interim 
Settlement Policy. 

ID uction UZ(f)CIKBl. eo..,_. lil&I 
.. ralev1nt ractora reaardinl 
extreordin1ry cil'Q&lftl&anc:a: "'tho~ 
(l1ctor1J referred to in jaectioo 1%211'llf4l 
and volume. tollicity. mobility, 1ll'lftl'h 
of evidnca. 1bility to pey. liti11tiv1 
rilkl. public int1rnt COftlidenliona. 
precedenlial value. ind ineqllitia and 
agrevatma factor.." EPA ba111Nady 
IXJ)lained how many or lheM ractora 
will be inlalJH'l\ed in lAt lntmm 
Stttlemeat Policy. 

A finding of atraordiury 
circullllllDCH alone ii DOI 1ufflcitmt co 
meet the Nquirnl1nt1 of 1eeticna 
12%(0(8)(8). n.1: provilion 1110 
llWldata that the unknown conditiona 
reopenv 1111y only be w1iver ii other 
ter1111 of the all'"mtnl provide 1U 
reuonablt a11ur1nce1 lhar public 
ht1lth ind the environment wiU be 
protected. Ona factor whidl may be 
canaidered in detenninl.ftl whether all 
re11onable 111urancn bawe been 
prvYidtd ii whether 1 aettli.q petty hu 
offered a premium peyment to iDlurt 
•tainlt the risk th1t future remedill 
action will be required 1t tJw lite. 

One of tht in1111ncn where EPA hu 
Uled the extraordi.nary c:iraun1tancn 
nceprion in the paat ii wbtre 1 
rnponaible party h11 filed for 
bankruptcy. Whether or .,01 1 

mponaible party'• bankNptcy fUlns 
prnenu extraordinary c:ircum1t1nce1 
will depend on 1 number of ca1 .. 
lpedftc r1cto1'1 involvina. 1mon1 other 
thiftat. the groW\d1 upon which the party 
i• liable. and the type or b1nknlptey 
relief·liquidAtion or reorganiution·lhat 
i• beina 1ough1 by the debtor. EPA will 
not srant I deblor a·convenant nol to 
1ue which i1 broader thin 1 di1chl111 
under the b11uauptcy lawa but neitt:er 
will EPA make 1tttl1ment impoulble bJ 
IDailtiDS on 1 conven1nt n1rrvwer than 
the di8c:lw&• tba debtor ii mdlled to by 
operation of.the banknlptey lawa. 

Waiftrl of reopener1 under NCllaa 
m(fl(l)(I) will rwquiN prior approval 
by the Aui1t1nt Admini1tratOT1 for 
OEQd and OSWER ind the A11ilt111I 
Anomey Ctnenl 11 provided in the 
Interim Settlemenl Policy. 50 ~ al 5040. 

£. Sp.ciol Conmianu 

Special conYenanll not to l\le under 
Mctlon tZZ(f)(Z) al"I authorized for two 
eatmnelJ limited ctrcum1t1nce1. F'inL 
under 1tctlon UZ(f}fZ)(A) I 1peci1I 
covnant.ll 1ppropri1tt wb1re EPA 
11lect1 a rwmedial 1clion in•olvin1 
orf11la dilpoaal 1her rejectiftl 1 
propoaed on1it1 remedy which 11 
colllilttnl with the NCP. Thi• 1p.teial 
convenanL II 1hould bt empb11az.ed. it 
only 1v11lable where EPA ha1 
determined that an on1i1e remedy fully 
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complin with the requiremeeta of the 
NCP. but tn. 1 onaitt nm:edy i1 njKled 
in favor of oftsitt diapoML II ia not 
sdacienl for EPA to bave merely 
con1idered on1ite propoul1 in c:.hoosma 
,,._ .. ..,..nv. Fl&ltMr. lbe Collferenc:e 
iilc:=-~·. • .,,._ -, dnr that this provi9iof 
1to·~~ ~·': ;i"-.-::1 in the conle:itl of HCtior. 
'lL requifementa reprdi111 offsite 
di1poul and therefore EPA will only 
pnl thi11peci1I covenant in decren 
involviq remedi11 lelected under 
Hction tZ'l. Conference Report. H.R. 
Rep. 5-eeZ. 99\h Cons~ Zd Seu. ZS4 
(1988). 

Second. under 11ction t%2(0(Z)(BJ. 
·EPA will i11u1 1 special coven1nt where 
the remedy involves eadl of the 
followin9 elements: 

(1) Treatment of hazardous 
1ub111nc11 ao aa to 

(ZI Desiroy. eliminate. or permanently 
immobilize the hazardous aiiutituent1 
of 1uc:h aubatanceL and 

(3) EPA determines tbat 
(a) The 1ub1t1nces no longer present 

any c:wrent or c:umtntly forseeable 
hature 1ipificant ruk to public health. 
welfare. or the environment. 

(bl No byproduct of the tnaunent or 
destruction proc:e11 preser.ta any 
significant hazard to public health. 
welfare. or the environment. and 

(c) All byproducta an themaelvu 
treated. dnuvyed. or contained iD a 
manner which uaura &bat 1~ 
byproducts do not preMDt any c:wrent 
or currently foreseuble future 
silJlificant riak to public health. welfare. 
or the environment. 
Th~ler.n "permanent immobilizationM 
1ppH11 only to 1 1ite where tre11tment 
tedtnologiea change the fundamental 
nalure and c:.hancter of the hazardous 
1ubatancn 10 th11 no person faces a 
signi.fic&Dt riak of beiq axpoaed to lbe 
hazardoua aubatance. Conference 
Report. H.R. Rep. No. 88-llZ. 91111 C.... 
Zd Saa.~ (t•J. U11 of 
~tM atorap containen or otber 
cantainmeat tedmolol)' don not qaallfJ 
11 permanent immobilisation under tlail 
provi1ion. 

Finally. under ettlm' of the two 
circum1t•ncn in llCtton 1ZZ(f)IZ). the 
•peci•I covenut •ppli11 only to thole 
huardoua nbatances •ct1111ly 
tranaponed offlite.or cllltroyed. 
elimin1ted. or permanently inunobiliqd. 
Thua to the extent that haurdoa1 
auballnces remain onaite. the 1tandard 
reopener1 for harure liability muar be 
included in the convenant nol to sue. For 
ex.ample. Site X haa aoil contamiMtion 
to 11 dep!h of 30 fnt but under pruenl 
health 1tand•rdl only the nr11 five feet 
need to be incinerated. Aaaumin1 the 
incineration proc:eu meets the . 

r.quiremenu of aection t:ZfnlZ)(B). • 
1pec:i1I conven1nt m•y be puled for 
the ind.nen1ed aoil bul under DO 
circ\lm111nc11 would a covenant not 10 
aue for future liability without the 
1tHdud reopener1 be i11uad for the 
cont1min11ed lower ZS f"t of aoil 

IV. S&atus of lD&erilD Seltltmal Palicy 

'nte lnlerilD Senlemenl Policy rmnailLI 
In effect IO lhe extent DOI contradicted 
by SARA or by tbil or eny other 
subsequent pid1ace. Nonetheleu. • 

- awnber of poiDta from that policy ,,. 
worth ,...mph11Wng: 

(lJ Covenant• not to aue will not be 
issued for redi.tpoaal liebiliry Wlln1 
uction 1%Zf012)(A) 1ppli11: 

IZl Covenantl nol to 1u1 in 
egreementl where EPA has performed 
the remedy 1nd EPA is aeeking only the 
recovery of its co111 should be no more 
expen1ive than covenants not to 1ue in 
ain11n1 decrees where 1he respon1ible 
partie1 agree to do the remedy: 

(3) A covenant not 10 1ue m1y be 
liven only to the respouible parry 
proYidifts COMideration for the 
covenant: 

(4) ne coven•nt not to aae must not 
cover any clai1111 other than lbote 
involved for th•t 1ite-lbus Wlleu 
Wlu1ual !actors are praent the covenant 
not to 1ue will apply only to cl1im1 
uder nction1 109 and t01 of CERCLA 
and 1ection 100S of RCRA: 

(5) The covenant not to 1ue muat 
expnts1ly be limited to civtl cl•iml: 

(8) A covenant not to 1ue !or a 
nmedi1I invnligetioa and feuibility 
11udy or 1 removal action mu11 be 
limited to 1be work actually completed: 

(7) A coven1nt not to 1ue reprdins 
natw'al reaourcea m1y' only be provMiad 
by the Federal tnlltee mpon1ible for 
thoae resourcer. 

(8) Rnponaible partin mull nleaae 
any Nlated daima 1pin11 the 
Huardoa SubttaDcn SuperfuluL ........... 

'nle polidel ud promdures 
ntabllahed In thla doormat .,. 
Intended solely for the pidance or 
savenunent peflODlleL n.ty an not 
Intended and CIMO! be relied upon to 
create any filhtL 1ubatantivt or 
promdural. enforceable by any party ID 
htia•tion with the UDited Statn. Tiae 
Apncy rne"ea the rips to act at 
YUiaDce wUb lb111 polic:iet and 
proc:ecl\lrel and to ch1np them al any 
Um• wltho~t public aotic.e. 

C:OV.Ut NOi To Sue 
1. A. Except 11 apectftcalty provided 

ID Subpansrapb C. lb• United s1.
covenan11 nqt to 1u the nttlins panin 
for Covered Mattera. Covered M1ner1 

abaU iDcludm any and all civil li.ilbilily to 
the United States for CIUMI or action . 
•riliq UDder It lOI and 1011•1 of 
CERCU. and I 7003 or RCRA rel•tins to 
the Site. 

8. With rnpect '" (ulure , .• ;. ~!;. &bia 
covenant not to sue sh~:; .-(e .. fr .. c.t 
upon cartificmlion by E. ""' 01 the 
completion of lbe mnedial 1ctum. A 
derermin•lion re11rdin9 certifie1tio.n of 
COJDpletion will be m1d1 by EPA within 
(ona yurj of ll'llCICeuhu complet'ion of 
the 1ctiviti11 li11ed in Appendix _ 

C. Notwith111ndin9 1ny alber 
provi1ion in thi1 Con11n1 Decree. lhe 
United Sta111 rnervu the ri9h110 
iftlUtute proceedicp ill thia action or iD 
1 new action (tl aeeking 10 compel 
Settli"I Parti1110 perform additional 
reaponae work at the Site or (ZI seeking 
reimburse!Dlftt of the United States· 
response ais11. if: 

(l) For prouedin9s prior to EPA 
ceni!ication of cor:npleuon of the 
remedial action. 

(I) Condition• 11 the Site. previously 
unknown to lhe United S1a111. ere 
discoveNd 1rter 1he entry of this 
Con11nt Decree. or 

(ii) lnform1tion i1 receivltd. in whole 
or in pan. after the entry of thia Consent 
Decree. 
and the11 pre,"iously unknown 
condilion1 or thi1 infonnation indicates 
that the remedial action i1 not protective 
of human health and the en"·iranmenl: 

(ZJ For proceedinp 1ubtequent to EPA 
certtficetlon or complelion of the 
remedi81 action. 

(II Conditions.it the Site. previously 
unknown to the Uniled Statts. ere 
diacovered ar:er the cenificllion of 
COlft1'letion by EPA. or 

(Ii) lnfarm•lion recei\·ed. in ""huh! or 
in part. after the certification or 
completion by EPA. 
and th ... previoualy·unknoWn 
conditions or thi• infonnation iDdicatea 
that the remedial action ia aot proteclive 
of humao bnllb .nd the environmenL. 

D. TM United State•' npt to institute 
praceedinp iD tbia action or in a new 
action ... kina to compel Settling Parties 
lo perform additional mponae work 11 
the Site or MlkiD& reimbunement u( the 
United St1111 for raponae co1ll at the 
Sitt. may onJy be axerciaed where the 
conditions iD 1ubparq:aph C IN meL 
I c. ution: cbtc:k to iftllll"e that thi• 
1ubparasraph doa DOt waive otlter 
reserved n,bll in the deem relallnR to 
addition1l re1pon11 work.) 

E. Notwithltandinl 1ny other 
provi1ion in lhia Canaenl Decree. the 
covenant not to Mii iD aubpangnph A 
aball not relieve the Mltlina pullH of 
their obli11lion lo meet and mainllain 
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cumpliance wilh lh• requiremen11 "' 
forth in 1hi1 Conttnl 0.CNe includins 
the Record of D•ci11on and Remedial 
Oes19n for 1he Site which 11 incofi1ora1ed 
herein. 
IF'R Doc.. 11-1~ Filed 7-%141: 1:4511ml 
-.a..GCODI ...... 

FEDERAL DEPOSfT INSURANCE 
CORPORATION 

lftto""8tton CoUec:aon !klbwottted to 
OMBtorAe..._ 

AOINCY: Federal Oepoail lnauranet 
- co,,,or111on. 

ACTION: Nolice of information collection 
1ubm111ed to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980. 

Tille of Information Colleclioo 
Consol1da1ed Reports of Condition 

and Income (Insured Srare !\Oonmember 
Commercial Banka) (OMB ~o. 3064-
00SZJ. 

Back1nn1nd 
In accordance with requirements of 

the Paperwork Reduction Ac1of1980 (44 
L:.S.C. Chapter 35). the FDIC hereby 
9ives no11ce thar rt has aubmitted to the 
Office of ~anasement and Budget a 
request for OMS review for the · 
inform1111on collecuon 1ystem identi£ied 
abo\·e. 
ADCNlllS: Written comments re9erdin9 
the subm111ion 1hould be addressed to 
Robert Fishman. Office of lnformauon 

. and Regul11ory Affaira. Office of 

. Management and Bud9e1. W11hin9ton. 
DC ZOSOJ and to John Keiper. A1111111nt 
Executive Secretal')·. Federal Deposit 
lnsur11nce Cofi1or111on. W111hin9ton. DC 
Z0429. 

Comments: 
Comments on this collection or 

informatton 1ltould be 1ubmi1ted on or 
before Aup1t ze. 1911. 
""~ ...... ""* c:GlfTACT: 
Requnta for a copy of the 111bmia1ion 
1hould be 1en1 to Jolul keiper. AHi11an1 
E ... :ulive Secrwrary. Federal Depoait 
ln1urRnce CofilOratlon. Wuhinaton. DC 
%0429. tel•phone (ZDZ) ~3810. 
a&111MA111r. The FnlC i• 1ubmittins for 
OMB review chan ... to the 
Con1olidated Reporu of Condition and 
Income (Call Reporu) filed quanerly by 
inaured 11a11 nonmember commercial 
banka. Thett revi11on1 were approved 
11 rhe April n. 1187. meelin9 of the 
Federal Fin1ncial ln1titulion1 
Examination Council (FFIECJ and are 
dni1ned 10 reduce lh• repornn1 burden 
impottd by Call R•pon Schedule RC-). 
"Repric1n9 Op11oni;nitiea for Selected 

S.l1nce ShHI C.111ori11." whil• 
pre11rvin9 rate Mn1itivity dlra esaenti1l 
ro the commercial bank 1urv1i1111nce 
activities or the lhl'ft federal banking 
11enciea. The propoled dlansn involve 
1implifyins the methodl UMd for 
preaenuns mat~ly and repricilll 
frequency dara. TheM chanpL if 
approved. would become effective .. or 
the March :n. 1181. report dlt1. 

The FFIEC approved on1 other chlftll 
lD the Call Repon requirtmenu thlt ii 
wwl11ed to Schedule Rc-J. Thi1 
lnvofves 1 chin,. in NPQl'Wla the .. 
"Loana llCW'tld by 1_. family midenlial 
propenies"' item in I.ht loan lchedule 
(Schedule RC-C). Thia change would 
become effecuve 11 of the December 31. 
1187. rwport ditte. 

Al 1 re1ult of the propoaed cti1111e1 It 
ii eatimated tha1in1W'td11a11 
nonmember banks. collectively. would 
receive an annual reduction in repon1n9 
burden of 121.008 hours. The aMual 
repon1111 burden on these ban&. would 
then amount to 868.99& hol&l'I. 

D11td: July it 181:". 
Ftd1ral D1po111 lnaurance Cor1'0f'etion. 
Ma11al'lfl M. Olan. 
0.pury £.HCllll "9 S«rf 101"· 

(FR Doe. a1-1s.. Filed ~~....,; 1:'5 aml 

~ COOi '" ... i. 

FEDERAL EMERGENCY 
MANAGEME~ AGENCY 

IPIMA-7K-DR I 

Mlijor DfUater and Aea.tecl 
Determiftllttofta; IOW8 

AOINCT: Federal Eme1Jenc,· 
Man19ement Aaenc)'. 
AC'TIOIC Notice. 

SUlllllAJlY: Thil II a DOllCI Of thl 
Prnidential declaration of 1 major 
dill1ter for the S1111 of lowL (F'DtA• 
~RJ. dated July 17. 1"87. and rwlated 
detmninatiou. 
DATID: July 11. 1187. 
,. """""' DlllOMATIC* COllTACT: 
Sewall HL Johnson. Di11111r 
Aui111nce Prosram•. Federal 
Eme11enc)· M1n1,er.1en1 Asency. 
Wuh1n11on. DC Z041Z. (1D2J M6-311&. 

Nodci 
Notice ii h1reb)· liven that. in 1 letter 

of July 11. 1187. the Prn1dtnt declared I 
major di1111er under the authonry of the 
Diaa11er Relief Act of 1'74. 11 amended 
(4Z U.S.C. S1%1 ti ,.q .. Pub. ~ 13-W). 
a1 follow•: 

I ha\'I cltttrmintd 1ha1 IM clamqt in 
mna111 ., .. , of 1111 51111 of lowe rau!uq 
from 11ven 11omu and noochna dunna 1h1 
period May 29 1hrou11h n. 1111. ii or 

aulficieftl N"lril~ IM llllfllllllde 10 Wlmlllf 
• maiOr~iM111r dtcl1ra11ot1 llllUr Public 
LI•~ L lll•rtf-. dtclaP11lul1 audl a 
1111111r d11111tr 1111111 '" lht Sla11 of Iowa. 

In Of'dtr ID prDYidt Fldtral IU1118llCI. ,OU 
art MNby a11Ulonud 10 Pf"ide Publi·; 
AM1111nce Diiiy 10 au111 51111 llld local 
IOVtrlUUftll fDI f'IPlll of danaa'" 10 public 
facililall rtquirtd ••a "'9ull of lh111ftCld1t11. 
Conlil1en1 willl I.be rtq1Urt1M111 lh11 Ftdel'91 
lllilllnce ba auppi.tuntal Fldlnll hind.a 
prim4ecl undar Pl. D-:11 for Public 
AMil1111e1 will ba limutd to 1S perctlll of 
total 1qibl1 COlll 111 Iii• dnrpa1ecl .,..,, 
You ut funner aulilonud 10 alloca11. f'rDnl 
fuada 1Yail1br1 for tttew pwpoeea. audl 
UllOllllll 11 JOU fi11d nteftllry for 
admial1tl'luwe1•Plftll&. 

The time period prelCl"ibed for the 
implementation of 11clion 313(al. 
priority to cenain applications for public 
facility and public hou1ina 11111tance. 
1h1ll be for 1 period nor 10 exceed 11x 
mont.ha after the d11e of Uu1 declara uon. 

Notice i1 hereby 9iven that pun111nt 
to the 1uthority •nted in the Dirtctor of 
the Federal Emeraency M1n11ement 
Aaency under Eaecutivt Order 1Z14&. I 
hereby appoint Mr. P1ul Ward of t.h1 
Federal Eme11ency Man19ement 
Aaency to 1ct a1 the Federal 
Coordln111119 Officer !or thi1 decl1red 
diN11er. 

I do hereby determine the followina 
1re11 of the State of Iowa to hlVt bnn 
affected 1dvers1ly by thi• declared 
1n1jor dil11ter. Fremont. Milla. 
Mon11ornery. and Page Countin for 
Public A11iatana only. · 
(C.tilot or Ftdtrtl Dom1111c AllllllllCI No. 
IJ.5111. D11u11r Aa1111ance.) 
11111111 W. lecl-. Jr .. 
Director. 
(F'R Doc;. a:--118%% Filtd 7~...,: a:u amJ 
~ COOi .,,...,. 

IPlllA-,._.J 

11a10r Dluater and Related 
De~Otdo 

AOIJC't: Ftdertl Emel'lfney 
Mana1ement Aaency. 
ACTIOIC Notice. 

a1wan: Thi• i11 notice of the 
Prnid1nli1l dtclarallon of a major 
diluter for the Sratt of Ohio. (FEMA-
11&-DR). dlled July 17. 1187. and related 
dtttnninatiou. 
.... July 17. 1117. l'Olll...,.,,... 9IPOMIATION CONTACT: 
Sewall HL Johnson. Oi111ter 
Aui1tanct Prosrama. Federal 
Emeriency M1nasem1n1 Aaency. 
Wuhinaton. DC 204~2.. 12021646-381&. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Guidance on the Uae of Stipulated Penal:iea in Hazardous 
Waite Conaent Deer••• 

Thomaa L. Ada11, Jr. ~\ .... ~ h. ~ .... ~~ 
Aaaiatant Adminiatrator • '"' 

Regional Admini1trator1, l•1lon1 1-X 
Regional Coun1el1, Region• 1-X 
Waite Manaam11ent Diviaion Directora, Re11on1 1-X 

I have attached the final auidance addre11ing th• uae of 
atipulated penalties in civil judicial 1ettlaient1 under CERCLA 
and RCRA Section 7003. Thia document reflect• ccmmenta vhich were 
received frca th• Of.flee of Waite Progra11 Enforceent (OWPE), the 

~ Deparr.ment of Juatice (DOJ), and varioua Regional officea. 

-

Thi• guidance do•• not apply to admini1trative order1, 1uch 
.. as RI/rS orders. In addition, to compl-.ent thil guidance, the 
· Agency ii conaidering aaditional guidance to provide po1itive 

incentive• for defendant• to ~pedite cOllpletion of work under 
con1ent decre11. · 

I appreciate your a11i1tanc1 in the preparation of thia 
guidance. 

Attachment 

cc: J.:1· ton Porter, A11i1tant Admini1trator for Solid Waste 
... r1enc7 le1pon1e 

Ge A. Lucero, Director, Office of Waite Progra11 Enforcmnent 
Roser~. Mar1ulla, Acting A11i1tant Attorney General, Land 

and Natural Re1ourc11 Divi1ion, Department of Ju1tic• 
David T. Buente, Chief, Environment.al Enforc•ent Section, 

u. s. Department· of Ju·atlce 

• 
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1. INTRODUCTION 

Thi• docWDent provide• auidanc·· on th• u•• of ltipulated 

penalti•• in hazardou1 wa1te judicial con1ent deer•••· Stipulated 

penaltie1 are fixed 1wa1 of money that a defendant aar••• to pay 

for violating the term1 of a decree. Such penalti•• are an 

effective enforcement tool for encouraaina campliance with ~ 

consent decree. 

Thi• guidance applies to consent decrees under the 

Comprehen1ive Environmental Re1pon1e, Compen1ation, and Liability 

Act of 1980 {CERCI.A), 42 u.s.c. I 9601 !,S ••9•. a1 .. ended, and 

Section 7003 of th• Re1ource Con1ervation and Recovery Act of 

1976 (RCIA), 42 U.S.C. I 6973. 1upplm1ent1 exi1tin1 guidance1/ -
i11ued by the United States Environaental 'rotection Agency (EPA), 

~nd incorporate• recent Agency expariencea in n•a~tia;ing and 

·overseeing consent deer•••• The.A&ency atronaly encourages t~e 

uae of stipulated penalty provi1ion1 in consent deer•••· It also 

supports the uae of contempt penalti••. statutory penalt·ill ·and 

injunctive relief a1 additional aanctiona for ch• violation cf 

consent d•rH1. 

1/ See •0rafc1na.Conaent Deer••• in Ha1ardou1 Waite t .. inent 
laaara-caaea• (Off1c• of Enforc .. ent and Compliance Monitoring 
(OECH), Office of Solid Waite and Eaeraency le1pon1• (OSWEI), 
Hay 1, 1985), "Guidance for Draftina Judlclal ·conaent Deer•••" 
(OECM, occober 19, 1983), "Diviaion of Penalti•• with Stat• and . 
Local Cioverment1" (OECH, October 30, 1915). "Rnittance of Fines 
and Civil Penalti••" (OECM, _April 15, 1·985) and tht Superfund 
Amendment• and ieauthorization Act of 19~6. 
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Wh1l• the concept of ttipulatea penaltie1 alto haa rele

vance for adminiatrative ordera, di1tinction1 between 1uch 

ordera and conaent deer••• ••Y nec111itate aome d1ff1r1nc11 in 

pr1ci1e application. Guidance on uae of 1tipulated penaltie1 

1D admini1crativ1 order• vill be provided 1eparately. 

11. GUIDANCE 

A. U11 of Stipulated Penaltie1 

1. General Rule 

In the pa1t, it ha1 been OECM policy to include 1tipulated 

penaltie1 in ao1t con1ent deer•••· !!! "Guidance for Llrafting 

Judicial Content Decr111° at 22. Moreover, th• Superfund 

Aaendm1nt1 and Reauthorisation Act of t986 CSA.IA) re9uir11 that 

con1ent deer••• vhieh provide for r .. adial accion2/ contain -
stipulated penalti••· Section 12t(e)(2) of SAL\ provide• that: 

••• Each content deer•• 1hall at10 contain 1tipulated 
penalti•• for violation• of the deer•• in an asount 
not to exceed 525,000 per ~ay, which aay be.enforced 
by either the Pre11dent or the State. Such 1tipulated 
penalti•• 1hall not be con1tnaed to l•pa1r or affect · 
the authority of the court to order cmpliance with 
the 1pec1fic teraa of any auch deer••· (Emp·naa 11 added). 

However •. $\ 1on 121 clo11 not expl1c1 tly require that every . . . 

requlr~ a con1ent deer•• have a atipulated penalty ... 
attached co it. 

2/ Although Section 121 deala with "r•ed1al" 1ction1, it i1 
- recommenaed that atipulated p1naltl11 be in~lu~•d in conaant 
deer••• for reoval1 ·aa well • 

• 
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Section 122(1) al10 permit• additional penalty 1anction1 

for violation• of th• requir .. ent1 of a con1ent decree. Sec· 

tion 122(1) of SAit.A provide• a1 follov1: 

(1) CIVIL PE~LTIES • A potentially re1pon11ble 
party which i• a party to an adainiatrative 
order or con1ent decree entered pur1uant to an 
agre .. ent under thi1 ••ctlon or aection 120 
(relatina co Federal faciliti••) or which 11 
a party to an agre .. ent under 1ection 120 
and which fail• or refu1e1 to com~ ·.y with 
any term or condition of the order, decree 
or ocher agret1111ent 1hall be aubject to a 
civil pen·alcy in accordance vith 1ection 109. 

Thul, in tb• contest of a CERCI..A content decree with mandated 

1cipulated penaltie1, both the 1tipulated penalti•• contained 

in the conaent deer•• and th• Section 122(1) penalti•• aay be 

a11e11ed for violation• of the tem1 of the ·decree. However, 

in limited circwi11tance1, where the 1tipulated daily penalty 

· •ounta are aufficiently hi&h to· effect.ively deter noncompliance. 

with th• decree, the Aa•ncy may con1ider waiving Section 122(1) 

penalti••· Such penalti•• nonethele11 may be.1ou1hc for any 

violation• to vb1cb no ac!pulated penalty attach••· 

St ( ~d penaltl°e• are 1eldo• applicable to noncompli· 
• 

ance v1411111!f7 requlr .. ent of a decree. Moat often they are 

applicab~~- compliance 1chedule1, performance acandarda, and 

reportina requlr•enta. Th• cypea of violation• for which 

atipulated penalti•• ahould. be required vlll nece11aril7 depend 

on the value the Aaency place1 on th• activity co be perfonied 

and the importance of timely performance • 

• 



Even content deer••• which _primarily involve a "cash out" 

(i.e., where the defendant pay1 a fized 1um of money co ab1olve 

hla1elf of h11 remedial oblig1tion1) warrant the inclu1ion 

of 1cipulated penalti••· For ezamplt, 1f a defendant aar••• to 

pay hi1 caah out •hare in in1tall•ent1, 1cipulattd penalti•• 

ahould be u1ed to penalize late P•111•nt1. If a ca1t ari1e1 in 

which the defendant mu1t perform certain ta1k1 in addition to 

ca1hins out (such as providing 1it• acce11 or aecurity), 1tipu

lated penalties should bt impo1ed co en1ure that the defendant 

performs those ta1k1. 

2. ~hen Pen1ltit1 May Be Ezcuaed Or Delayed 

U1ually atipuiattd penalt1•• 1hould be&in to accrue after 
. -

tne date on Which complete performance of a particular ta1k i1 

due: Stipulated penalti•• will not nece11arily accrue, or the 

accrual of 1uch penalti•• may be stayed or valved, hov•ver, 

durin& de111natea period• or by the occurrence of certain 

eventa. 

a. 'tif• MaJeure Evenr3/ 

One--~· ao1c ca.•on rea1on1 for th• noncollection of 

1tipulac ... ;.aa1c1e1 11 th• o~currence of a force aajeure 

event. A force aaj•ur• event 11 one which 11 beyond· the control 

of th• defendant and prov1d•• th• defendant vi.th an afflrmative 

3/ Model force majeure language i• forthccaing a1 an appendix 
hereto. 
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defense to a charge of noncompliance. Since pe~al:ies do no: 

accrue during this period, the definition of a force majeure 

event 1hould be narrowly dravn and the burden placed on the 

defendant to ahow that a force aajeure event ha1 occurred. tn 

any event, neither increa1ed co1t1 nor financial. difficulty 

ahould conatitute a force majeure event. 

b. Diapute ke1olution Period 

To avoid creati~& incentive• to d11pute couae~t decree 

obligation•. 1:ipulated penalti•• generally 1hould accrue for 

any nonperformance occurrin& durin& th• period of di1pute. 

Hoveve~. for limited typ11 of di1pute1,_EPA ••Y aaree to waive 

the accrual of penalt1•• durina the diapute reaolution period. 

For example, con1ent deer••• often permit the Aaency co re~uire 

that addi:ional vork be performed· beyond chat 1pecifically 

provided for in th• vork plan. Where the defendan:a become 

aware of 1ub1tanc1al "•id•courae correctiona" after. the deer•• 

11 aigned, lt may be appropriate to for110 atipulated penalties 

durin& any l•&iti•ate di1pute related co the additional vork 

1ou1ht b1 _llA. 

Stil"&lat•d penalcJe1 vill not be collected if th• defendan: 

vin• th• di1put1. ln addition, in appropriate circua1tance1 

the Aaency may u•• ita diacretion not to collect 1tipulated 

penaltie1, in whole or in part, vhidl ~ave accrued durina the 

di1pu:e r11olution period. 
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c. Period of Correction by Defendant 

A 1tipulated penaltie1 provi1ion may indicate that penaltie1 

will accrue until the violation i1 corrected by the defendant. 

To minilli&• uncertaintie1 and fo1ter timely and full compliance, 

1uch a 1tat .. ent 1hould 1pecify that penalti•• vill accrue 

through the.!.!,!! day of correction, a1 determined by the Agency, 

rather than ceaae to accrue on the day the defendant begiria to 

correct the violation. 

d. Mi11ed Interim Deadline• 

Sa.• deer••• provide that penalti•• for interim deadlln• 

violation• will.not be 1ought if the defendant meet• the final 

completion date.. Since in many. in1tance1 the final deadline ii 

the moat important, the penalti•• for violations of interim 

mile1tone1 may be waived in 1om1 ca111. It 1hould be clear to 

the d1f1ndan·c, however, that if the final deadline ia mi11ed, 

the penalties for interim deadline violation• will be 1ought in 

addit·ion to tho•• which would accrue after the .final deadline. 

The ~'Guidance for Draftina Judicial Content Oecree1" not•• that 

interim d.-.11ne penalti•• may be collected up front and placed 

into an ••crow account, to be returned to the defendant in the· 

event the final c011pliance deadline i1 met. 

•· Grace Period 

Id. at 24. -
Sea• prior deer••• proviaed for a fixed period l .. ediately 

following notification of a violation in which the a1f1ndant 

waa given the opportunity to explain hi• noncompliance and/or 

• 
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correct it and during which stipulated penalties would not 

accrue. The length ~f 1uch grace period• ha1 ranged from 3 to 

30 day1. However, by requirin·g that every con1ent decree 

contain 1tipulated penalties, Congre11 ha1 endorsed a 1trong 

preference for 1trict compliance vith the terma of a decree. 

While the Agency doe• not endorae the uae of grace periods, if. 

a violation is expeditiou1ly resolved the Agency may use its 

diacretion not to seek 1tipulated penaltiea. 

~. Amount of Stipulated Penalties 

1. General Rule 

Since stipulated p1naltie1 are intended to en1ur1 compliance, 

they ahould be 1ufficient to provide economic incentives to the 

defendant to comply with the t1rm1 of the con1ent decree in a 

timely faahion. The penalty ahould not be 1et 10 low that the 

··defendant would prefer to pay the penalty rather than perform 

the required activity.!/ Therefore, 1tipulat1d pen·altiea should 

generally be 1et a~ a level de1i1n•d to exceed the amount of 

the estimated 1avin11 due to delay. In aetting the amount, the 

Agency abould alao take· into conaideration the gravity of the 

violation and the dear•• of harm or dana•r to the public or 

1nvirom1eac vbicb •i&ht re1ult fram the violation. 

4/ Actual performance 11 required regardlea1 of the paym.ent 
- of penalti••· The Agency re1erve1 th• right to •••k injunc
tive relief, modify the decree, or •••k other rmnedi•• in such 
in1 tanc11. 

• 
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Each stipulated penalties· provision 1hould state a fixed 

amount per day to be 1mpo1ed. Thia "•um certain" puta the 

defendant on notice of th• potential eztent of hi1 obligation 

before a violation occur1.:/ Th• "undetemined amount" approach 

(i.e •. "defendant 1hall pay~~ $5000/day") 1hould not be used 

aince it makes the amount of the penalty 1ubject to further 

re1olution. The "undetermined amount" may de1troy the economy 

of u1ing 1t1pulated penaltie1 1ince the parti•• mu1t then 

resolve the ultimate amount. 

2. Eacalat1ng Penalty 

Con1ent decree• ahould provide that the per dim amount of 

the penalty will ·1ncr•••• ·with incraental increa1e1 in the 

period of noncompliance. For .xample, a fixed_penalcy of 

S 5, 000 per day might increa1e to $1O,000 per da_y after th• 15th 

day of noncompliance, and 515,000 per day after the 30th day. 

Escalating penalties will give the defendant added incentive to 

come rnto compliance, and it i1 recommended that they be used 

aa a general rule. 

SI To the .scent that EPA r•••rv•• ice r11ht1 to •••k penal-
ties under SARA I 109 or civil conc .. pt order1, however, 

the "•um certain" aram•nt i1 really only an 1n~ication of 
the minimum amount for which a consent deer•.• v~olator may 
be liable. 

• 
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J. Sharing Penalties with the State6/ 

Generally, civil penalti•• may be 1hared with a State if 

the State ha1 actively participated in the litigation, actively 

•ought 1ucb penaltie1, and State lav provide• independent 

authority for the State to •••k civil penaltie1.7/ ln addition, -
(t)h• penaltie1 1hould be divided in a propo1ed 
con1ent decree ba1ed on the level of partici
pation and the penalty a11e11ment authority of 
tb• •tat• or locality •••• (T)he divi1ion 1hould 
reflect a fair apportionment ba1ed on the tech
nical and legal contribution• of the partici
pant•. vithin the limit• of each participant'• 
1tatutory entitlmient to penalti••· 

"Oivi:Jion of Penalties with State and Local Government•" at J. 

Any agremient to 1hare penalti•• vith a State •u•t be de1cribed 

in the consent decree. "Divi1ion of Penalti•• vith State and 

Local Government•" at 2. 

C. Collection of Stipulated Penalti•• 

1. General Rule 

Since Agency policy encouraa•• a1Jr•11ive po1t·-1ettlm~nt 

enforcement, it ii e11ential to the intearity.of the enforce

ment proar .. tbat itipulated penaltie1 be collected. Every 

61 Note that Section 121(•)(2) of SAIA 1ive1 Stat•• th• author
- ity to enforce. the 1tipulat~d penalti•• 1ection of con1ent 
deer•••· 

7/ Penalty dlvi1ion i1 a matter for di1cu11ion only betveen 
- the gover111ental partie1, and it 11 inappropriate for th• 
defendant to participate in such di1cu11ion1. "Divi1ion of 
Penalties vith State and Local Government•" (OECM, October 30. 
1985) at 3. · 

• 
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•f fort ahall be made to collect 1tipulated penalties both to 

deter future noncompliance by defendant• and to maintain the 

A&ency's enforcement credibility. The A&•ncy thu1 will not 

heaitate to initiate judicial action• co enforce the 1tipulated 

penaltiea proviaion of conaenc deer•••· 

2. Procedure for Collectina Penalti•• 

Forfeiture i• the beat method of collectina penalties and 

snould be provided for in the d•cree. Under thi1 procedure, 

upon notice of a violation~/ the defendant will have a atated 

number of daya to pay th• penalty or co move the i11ue into 

diapuce reaolution. 

Conaent deer••• 1hould not contain a limitation• period 

for demanding 1cipuiated penalt.i•• which re1ulc1 in the waiver 

of_. penalties chat are not daandtd vi chin a specified period of · 

ti••· 

3. Pavment of P1nalcie1 

The 1tipulat1d p1nalti11 aeccion 1h.ould indicate co who~ 

monies are payable. Thia ii particularly important for actions 

brouaht. mder CEICLA, 1lnc1 th• "Superfund" i• partially repl•n

iah•d bJ lliiDniea paid.under that 1tatut1. Although moni•• 

collectecl par1uant to RCRA 1•n•rall7 are paid to the •Tr1a1ur1r 

of the United Stat••," 1ti_pulat1d penal ti•• collected pursuant 

~I Penalti•• ahould beain to accrue on the day on which the vie· 
- lation actually occur• and not when th• Agency later discovers 
ic or give• no~ice to the delendant. 

• 

... 
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to C£RCI.A violations are co be made payable to the "Hazardous 

Sub1 cancel Superfund. "!I Al 1 penal t_ie1 1hould be pa id by cert 1f1ed 

check, contain the complete addre11 of the defendant, include 

the 1it1 identification number if there ia one, and reference 

the ca•• n .. e and civil action number. 

D. Use of Other Reimedi•• 

Collection of stipulated p1nalti11 11 not the 1ol1 r .. edy 

for violations of a decree. There may be time• when the Agency 

will aeek additional r1m1di11. auch at the court'• equitable 

contempt powers or the collection of additional penalties under 

SARA or ocher applicable authoriti••· !!,!. !.:.I.:.• SAIA I 109. 

Thua, to pr11erve the Agency_' 1 right•, each 11ction on acipulated 

penaltie1 should atate that th••• penalti•• are "in addition ~o • 

. ·and not in lieu of" the Agency• 1 right to other 1anct ions for 

violations of the decree.10/ -
9/ Thia 11 1upported by the guidance memorandum on "Remittance 
- of Fin•• and Civil Penalti••" (OtCl'l, April 15, 1985) which 
indicate• daat "all Superfund billin11" ahovld 10 into a lock• 
box bank ..-clflcally de1ignat1d for Superfund moni••· In 
addition, aiace Section 107(c)(3) of CEICLA direct• that pUDi· 
tive d .. &1•• 10 into the Superfund, our view i• that CERCJ.A 
1cipulated p1nalcl11 ahould be d1po1ited there •• vell. 

The addr111 .for the CERCJ.A·lockboz 11: 

EPA -·superf\IDd 
P. 0. · Box 3 71 00 3M 
Pitt1bur1h, PA 15251 

10/ Subject, of course, to.any ~aiver ~f Section 122(1) penal· 
ties C••• discussion at p. 3) • 

• 
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~. Purpo1e and U1e ~f Thi• Guidance 

Th1• 1u1dance and any internal procedure• adopted for it1 

implm11entation are intended 1olel1 aa auidance for .mployttl 

of th• United State• Environmental Protection A&•ncy. They 

do noc con1citute rulemakina by the Aa•ncy and aay not be 

relied upon to create a right or a benefit, 1W,1tantive or 

procedural, enforceable at law or in equity, by any ptraon. 

The A&•ncy may take action at variance with chi• guidance or 

it• internal implementing procedurea • 

• 



APPENCIX 

MODEL STIPUL.ATEO PENALTIES PROVISIONS11/ 

• STIPULATED PENALTIES -
1. Defendant ahall pay atipulated penaltita in the amounts 

aet forth in paragraph 9 to the United Stat•• [and/or the State 
of J for failure to COIDply vith [1ection1 of) thia 
Coni'in't Decree. unle11 mtcuaed under paraarapn-- ("Force 
Majeure"). C01Dpl1ance by Defendant 1hall incluaec:omplet1on of 
an activity under th11 decree or a plan approved under th11 . 
decree or any matter under th11 decree in an acceptable manner 
and within the 1pecified time 1chedul11 in and approved under 
this Decree. [lf Defendant fails to meet (1pecified] interim 
deadline•. but •••t• tb• final ca.pletloa date for th• work to 
be perfon111d herein, the penalties for ai11ed interim deadline• 
are excuaed]. Any modification• of the tiae for perfonaance 
pursuant to 1ection_ ("Modif icationa") 1hall 'be in vritina. 

2. All penalties ·beain to accrue on the day that complete 
performance i1 due or a violation occur1, and continue to 
accrue throuah the final day of correction of the noncompliance. 
Nothing herein 1hall prevent the 1imultaneou1 accrual of ••P
arat• penaltie1 for 1eparate violation• of thia Decree. 

3• Following Plaintiff'• determination that Defe~dant ha1 
·failed to cmply with the requir11Dent1 of thia Decree, Plain
tiff shall give Defendant vritten·notification of the 1ame and 
deacribe the noncompliance. Said notice anall alao indicate 
the .mount of penaltiea due. 

4. All penalti•• owed to the United State• [or State) ' 
unaer this section ahall be payable within 30 days of receip~ 
of the notification of noncmpliance, unl••• defendant invoke• 
che di1pute re1olucion procedure• under aect1on • Penalties 
shall accr\&e frc:m tb• date of violation reaardlei'19of whither 
EPA [or cbe Stace] ba1 notified Defendant of a violation. 
lncere•t .a.ii beain to accrue on the unpaid balance at the end 
of the 30.._, period. Such penalti•• 1hall be paid by certified 
check co ["Trea1urer of the United Stat••" for ICIA penalt111, or 
"Treaaurer of the'Stat• of X", or to th• "Ha1ardou1 Sub1tanc11 
Superfund" for CEIC'-A penalti••l and 1ball contain Defendant'• 
complete and correct addre11, cbe alt• n .. e, [cbe 11ce apill 
identifier nWDb•r (SSlD)), and the civil action nuaber. All 

11/ Bracketed provi1ion1 are optional • 

• 
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checks 1hall be mailed to [the appropriate Federal lockbox bank 
or Scace poacal addre11J. 

5. Neither the filing of a r•tition to reaolve a dispute 
nor che p•ymenc of pen•ltie1 1hal alter in any vay Defendant'• 
obligation to complete the performance required hereunder. 

6. Defendant may di1pute Plaintiff'• riahc co the 1cated 
.. ount of penalti•• by invoking th• di1pute r•aolution procedures 
under aection herein. [Penaltie1 1hall accrue but need not 
be paid durini"Ch• di1pute re1olution period. If the District 
Court becomes involved in the reaolution of the di1pute, the 
period of dispute shall end upon the rendering of a decision by 

• cha Di1cricc Court reg•rdl••• of whether any parcy appeals such 
decision]. lf Defendant do•• not pr.vail upon r•1olucion, 
Plaintiff ha1 the right to collect all penalties which accrued 
prior co and during the period of d11puce. (In the event of an 
appeal, such penalties shall be placed lnto an eacrov account 
until a deci1ion ha1 been rendered by the final court of appeal]; 
lf Defendant prevail• upon re1olution, no penalcie1 1hall be 
payable. 

?. No penalcie1 1hall .accrue for violation1 of chi• 
Decree caused by events beyond the control of Defendtnt a1 
identified iri Section herein ("Force Hajeur1) 11 ]12/. Defen
dant ha1 the burden o~oving force majeure or comp!iance with 
this Decree. 

8. If Defendant.fail• co pay 1cipulated p1nalci11, 
Plaintiff may in1tituce proc11din11 to collect the penalci11. 
However, nochin& in thi1 1eccion ahall be con1tru1d a1 prohib· 
iting, altering, or in any vay limiting the ability of Plaintiff 
to seek any other remedi•• or 1anction1 available by virtue of 
Defendant'• violation of cht1 Deer•• or of the 1tacute1 and. 
regulation• upon which ic 11 baaed. · 

9. Ti• follovin& 1tipulat1d p1nalcie1 ahall be payable 
per v1olac£on per day co th• United State• [and/or State) for 
any noncamp11ance identified in 1ubparaaraph 1 above,!ll: 

12/ With ch• esception of 1tipulated penalti11 clau111 in 
- con1enc deer••• provldin& aolely for caab pa111enc1, mo1t 

deer••• will include force maj•ur•· clauaea. 

13/ Pl•••• noc1 that ch• penalty amount• 1ec ·out above are only 
-- example•, and the amounts may vary with each individ~al 
case. 

• 
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Amount/Day 

$ 5 ,000 

$10,000 

$15,000 

A-3 

Period of Noncompliance 

lat thru 14th day 

15th thru 30th day 

31at day and beyond 

10. No payment• made under thia aection ahall be tax deduc
tible. 

11. Thi• 1ection ahall raiain in full force and effect for 
the term ot this Decree • 

• 
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POii ...,,_ • DI lllATIOll COWTM:T: 
For inlormaUon on llllil\rllion 
Standard IChedW... coa&ac:l by mail: 
1•&11 Fran•. R91i1cration Div\aion (TS-
787C}. Office of Putlcid8 Prosrama. 
EnvironmenLll Pl'vtection Aaency. ten M 
SL SW" WHhiqton. DC ZOtllO. 

omce location and telephone awnber: 
Rm. UH. o.t •2. 18%1 Jelfel"IOn D1vi1 
H.ishw1y. Minaton. VA. {103) 537444. 

For wonnation on public dockets. 
their availability. and docket indic:u 
contact Franklin D. Rubia (703-557-Ml') 
of the lnfonnalion Service• Section. 111 
Rm. %C2 at the above addnH. 
..... WMY Wl&ATICMC The 
Rerittreuon Standard• pl"Ofl'lm ia EPA'• 
1pproac:h to the rea11111ment and 
"'""'iatration of p11tic1des u mandated 
by Colllrn• in aect1on 318) of the 
Federal lnaecticide. FW\g1c1de. and 
Rodentic:ide Act (FlF1V.J. The pesticide 
produc11 cumintly l"lflllered by EPA 
contain mol"I thin eoo di1nnc1 acnve 
inF'edien11. Under th11 prorram the 
acienlific data bate underlying each 
active ~dient ia thoroughly l"lviewed. 
and e ... nual but m111111g 1c1en11fic 
1tudiH are identified. 

The rea11e11ment may result in 
requU"lmen11 for 1ubm1111on of data 
nNded to evaluate fully the aafery of the 
compound accordins to contemporary 
Kieatific 1tand1rds. The multi of the 
review an reflected in a Reg\ltration 
Standard. which 1111n the Apncy s 
re,ulatory po1ition1 res•rding the 
producta contauung an active 1ngndie~1 
and tha rationale for each position. as 
well 11 rwiuarement1 for 1ubm111ion of 
additional data needed to complete the 
11uumenl and label wamings or other 
l"f!l\lla tory rntrietiona nNded to protect 

• bealth and the environment 
The parpote of tbia notice ii to inform 

the public of R.siJtntion Studardl 
cwnndy ander d"9lopmenL Jt also 
..,,,.. to provide the public wtth an 
opportuniry to wblftit additional de~ 
pertinent 10 thtM nviewa. EPA 
enco\11'1'" tbe public IO pnmde 
infonn1tion relevanl to the nview of 
individual actiwe iftlNdiala for which 
Rlfli1tNtion Stand.udl are ICbeduled ill 
FY IL Tht ApDCJ ii putic:lllarly 
tntereeted in NCtiwtftl the followifta 
1ype1 of infonnation:·b~ toxicolCll)'. 
rnidue chemiltry. product chemi1try. 
environmental fate. b1&man npoaul'I. or 
ecolOfical eff1et1. 

Resi•tration Stand&rdl for lh• 
pnticidn lilted below will be under 
development ID FY IL N. uterilk after 
the name indicatn that th• Apncy ii 
,...,.viewiftf tht chemical baHd on 
information aubmiued 11 a rnlll1 of"' 
eerlier Rtllltnllon Standard. 

--·- low-I-:::.-
; .._. 

"'~"~ I a-. ,., ...... _..., _,., 
..._. ,..., OI 
• I - ... ,... OD. 
"-'· ...... OI ........ .,.._,. Oa 
O•••• ...... .a Oa ...... _. ,, .... , 0..- .. 1 .... - ,,,,.,.,, .. OD. 
0-.... == •••-»-• OI -....... "·- .., .... ca -·- *'·"·' DI ......... .,., .. ~. -·-- llt·1M OD. 
Taum ·= ....... DI 
o.-..· ..... ca T-·g 1zi11.,... ,..._ •• 
.__. ..,-u.n.. o. .._. ,,,..._.. .... ·-
--___, ·~· ca -....... ::=J Do- OI 

=:.--=::~ .::-~ = :: a..oaiouou 111 ; ~,._, Do 

- la.o.OI 
~2.. ....., .. i Oo 

Ou "*""'- 1· -12...01 

1·11.6- ..... -·-Ou==•=wt I 
a-.'!;,.~ I ••'-w 1 OD 
c.-.. ------l a,,.., ' Oo ·-. ,..,, .. ,~, _ ·-
~ ._ .. _, m-.•·I : Oo 
11-= uo... U._. 1 DID 
"--·-----1 ............ ; ..... ·- ·- ~ _,_,! Oo 
- .... --·-- 11'1'_., I Oo 

=~:.:_:==] .:::;;~ i S.0:- ·-
0 I ==· ·-------! ---1 OD 
-· ___J 11~ OD ._.,...,, ........ 1 a...·-,._.... 1 ... , ... ,. Oo ·--·--· - llolCl'Ai'. 
DID ma-..' - •• ..._.. __ . __ .. ~..z· DI 

---·----I •O.Ou-..1 '0..- ·-..__ .. ____ , .. ,_,., ~·M · Oo 
-· ...... ____ ,, .. ,_,I OD 
••••,.,..,. ......... ___ _, 71~1 ! DD 

Current l'tl\llationa on'R .. i1tration 
Standards and Special ReYiew provide 
for the ntabliahment of• public docket 
for Resi•tntion Standardl \&DcW 
dne.iopment and Spld&l lleftew 
acuou. the mailltaanca of docket 
IDdicas. and the •tabl.isUwlt of a 
IMiliftl lllt of penom wiahiq to receive 
tht docket iDd1cn Oil a ,..war buia. 
Spec:iaJ Ra1riew ud a.pustion 
Studard dockets coiuain. amons other 
thins•. material.I aubautted to the 
Apncy by partin oullide of 
pvenwenL Apnc, documenll madt 
available IO pel"IOJll outaid• of 
10Yenuut1L and~ or 
meetiql wtth penom oattidt of 
SovenuDent c:oncanwis pendina Special 
Raviewt and Raptl'lltiOll S&aJldardl 
under dnelopmeDL 

ID accorduClt witll I 11UZ(d)(2J of 
the 8esi1tnnon Siudud Nplattom 
and I 11Ul(f)(St of the Special Review 
"'l\ll&Uona. th• Atftc:y bat ntabliahtd 
a mailiq lilt for docket indices. · 
Separate mailina lia11 aN maintaintd for 
Rerittnlion Standard•"' Speda.I 

Review1. Persona on each mailina liar 
will receive automatically tht docli.e1 
indice• {orupdat11 to previous indic11) 
for ResttU'IUOD Standarda or Ss>K1•I 
Reviews. n .. will b. di1tributed on a 
monthly or 4ua"erly ba1i1. 11 requ11"1d 
by tht rerulauona. Persona on 11ch 
mailinl li1t will receive docket indices 
for all open dockata. Persona will be 
required to nntw their 1'1que111 for 
inclusion on the mailina lilt annually . 

N.y pel'IOn wiahinl to be included on 
either mailins lill 1houJd 1ubm11 h11 or 
her name. affiliation (if any). and 
mailin1 addre11 to tht edclnu 11ven 
eartier 1n thi1 notice. Orv1niza11on1 . 
sroupa and companiH an requested not 
to 1ubm1t multiple l"lquest111nder 
different nam11. but to d11ign11e a 
pri:nary recipient with the orgar.1za11or.. 
This "'ill reduce mailin1 co111 and 
Asency 11me 1n admin1111nn1 1he 
mailins li111. 

Persons cu.rHntly on tht Aaenc)" 
mailin1 list for tither Regi1tra11on 
Standard or Special Review indict1 
muar resubmit request• for cor.tinutd 
inclusion on the mai!in1 lilt at th11 mne. 

D11ed: l"\ovember 1198:'. 
Dovsla1 D. CampL 
D1f9C1Dr. Offie. of Pn111:1th Pfoframi. 
rn ~ 11...ze1115 Filtcl 11-1o.r.: 8:45 1mJ 
~COOi-... 

f ""L•l290-1J 

Supertunct Program; De Mlnimia 
Contributor SetUementa 

&OINC'r. £n\·ironmental Protecuon 
A,ency. 
ACTION: Notice. 

SUMMM't: The Acency ii publi•hin& 
today ill lnlenm Model CERCl.A 1ection 
1ZZ(JJ(4J ~ Mini111i1 W11tt Contributor 
Conatnl Decnt and Admini1tr11ive 
Order on ConaenL nu. docwnent 
proYidn 111odel lanrl&a .. for dnftina de 
111i11illli1 w11tt contributor aettlementa 
under 11etion 1=tll of &he 
Comprthenli\·• Environmental 
Rnponae. CompenNtion. and Li1bility 
Act of 1880 l'"CERCA" or '"Superfund"'). 
aa amended by \he Superfund 
Am1ndmtnts and Raauthorilation Act 
of 1• ('"SARA 1· It ii dniped to be 
Ultd &n c:onjunc:tion wtth the Interim 
Cuiduct on S.1t11ment1 with DI 
Minima W11tt Contributor1 under 
MCtton 122{Jl of SARA. publilbtd 11 S: 
FR 26333 Uune SD. 1111). EPA i• 
publiahifta thia doc:umenl ill order to 
provide widt public diltrlbution of 
information on this important 11pect of 
SARA implemtntalion. Tht A1ency may 
nviM the interim inodela baaed upon 
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expentnc:e 11intd in dralliftl <1-
minimi• nttlttnenll and upon public 
commenta rteeived on Ult lntenm 
CwdtnQ referenced above. 

Tb11 publication d0t1 not addren 
ftttlemtnll with de minimi• l1ndowner1 
under HCtion 1U(S)(1 )(II) of SARA. 
which will be covered by 11p1rate 
pidanct. 
~ llUll"TNlll ...,.lllATto.. COWT'A~ 
Janice UnetL Mail Code LJ:-1345. U.S. 
Environmental Protection Aeency. 
Office of Enforcement and Compliance 
Monitoring. W11ta Enforcement 
OiY11ion. 401 M Street SW~ Wtllliftiton. 
DC 21MeO. (202) 38Z-3'm'. 
lctweN E. leic:L 
Auot:10,. Enforument Counul for Wcu1& 

Data: October :II. 1111. 

Oaober 19. 11197. 

MftlOrandWD 

Sub/ect.· lntenm Modei CER~ Section 
lz:tlll41 De Min111111 Walle 
Conttib"tor Consent Decree and 
Adminilcrative Order on ConaenL 

From: Edwarci E. Resch. Au~aale 
EDJ'ol'C9tnent Cowiul for W111e. Cene 
A. Lucero. Director. Office of W.ute 
Pn>gr1m1 Enforcement. 

To: Reaional Co"naels. R11ionr 1-X. 
ReaionaJ W11te Manaeement Div11ion 
Directors. R911on1 l-X. 

/. i'utpMe 

The pllll)OH of thrs memorand"m ii !O 
proV1dt intenm model lan!IUl!I• 10 111111 
the R111ona an draft!n& 011 m1n1m1:s 
WHlt cunmbutor consent decree• and 
1dnun11tralive orders-on consent under 
1ection 12::111141 of the Comprehensive 
Environmental Response. 
CompenHtion. and Liability Act of 1980. 
11 emended by the S"perfund 
Amtndmenll and Reau:honzation Act 
of 1•. Pub. I. No. 99-499. 42 U.S.C. 
lllZZtJl!•I ("CERC:V."). Tbe 1n1c:htd 
model• arw d11isrie1:f to be uaed in 
conjunction With the •mtmm Cllidaaca 
on S.tttementl wtth 0. Minim,. Wasi. 
Contributon under ..ction t2Z(J} of 
SARA." which WH ltntd on June 19. 
1!87. and publi1hect at S2 n 2tm Uune 
30. 11187). The modelt do not pertain to 
11ttlement1 with de tninimu landowntrt 
under Hction 1%!{gt(1Jrll or CERCA 
4l U.S.C. 116Z2(8Jll)(BJ. which will be 
addreHtd by 1epar111 ruidance. 

The attached model• contain the b11ic 
11111 ind f1cru1l provi1ion• necn11ry 
for 1 d• minim1• contributor 11ttlemenL 
While the 1pecific language may be 
varied. con1i11ent With the intmm 
ruidanca. 10 awt the f1ct1 of lite c:a11 
and the bminf of the Httlement. UH of 
the modela will help the A1eney to 
1chi1"¥e quick. atandardizad. ind 
nationally con1i1ren1 dt1 mm1mi1 

contributor 1etllement1 wtthout 
elll•lina in lengthy. rw10W"Cl'"intensive 
neroti1bon1. The model• may be 
rwviMd 1ft11 we b1ve 91ined ex~ence 

·in draftins de mi11im1I Nttl1menta and 
h1v1 completed ow rwview of public 
comm111t1 Netived oli tht intenm 
ruid&ACI rafertnc:ed ·abovL 

ll Diu:Joimer 
Thia memorudum and any in.temal 

proced11N11dopttd for its 
ill'lpletnantation .,.. intended 1olely 11 
rwdance for employ'" of th• U.S. 
Enviromnerna.I Protection A1ency. Thay 
do DOC cvn1t1tute ru!etn•kina by the 
Aseccy ud may not be Nlied upoD to 
CN&te a nght OT 1 benefit. substantive or 
procedural enforceable at law or in 
equity by 1ny perton. The Asency may 
like ecnon 11 variance with thi1 
memorandwn or us 1n11mal 
implemenun!I procedures. 
A11ac:hm1nts 

Attachment 1-lnterim Model Seaioa 
m111 (4) Consent Dec:ne 

Unitt1d Stote:s of A.merrca. Plainlltr, v. 
//111111 Nom~:s) oi Deft1ndontf1j/. 
Defendant( a I 

Civil Acuon No._ 
Judse---

Co111t1nt DllCl'fle 
fNote: Ir the compl1int conc:am1 

c111111 of action whicn ara not resolved 
by lhia document or n1m11 defend1nt1 
who ire not 1ign11on11 to thi• 
document. the ntle 1hould be "P1nl1l 
Con11nt Decree."! 

Whe1e0:s. the Unned States of 
Amtnca. on behalf or the Adminiltntor 
of the United S11t11 Environmernal 
Pro&ection A,ency ('1'lainti!r' or 
"United Stat11") filed 1 complaint on 
f iftllrt datel •e•:ntt f inaen defandant1' 
namal ["Defandanll") pursuant to 
(inaen caUMt of action and relief 
IOUlhL • .,.. MCtiona 10l and 107t•I of 
the Comprabanaiva EnVirou:antal 
RnpoftlL Compnaation. and IJ&bWty 
Act of 111D. 11 amended by the 
Supufund Amendmenta ud 
Rttuthonzation Act of 11118. Pllb. L • 
491. 42 U.S.C. ll606 and lll07(a) 
("CERCLA") and Section 7003 of 
Resource Comervation and Rec:owry 
Act. 11 amended ("RalA j, 42 U.S.C. 

·1873. nekm, in1unctive relief nt•rdina 
the cltuup or tht f iDNrt lite nameJ 
("Sill") and rwconry of coat1 tncurred 
and to be incumd in rft1'01ldinl to the 
.. 1 .... or threat or,., .... of baurdous 
111b111ncu 11 or 1n connection with the 
Sit1J: 

Wht11'106. tht Unilld Statn h11 
inall'T'td and connmin to inc:w rnponie 
co1u 1n responding to the rwltaH or 
threlf of releue or ha:ardo"• 

1ubacance111 or ill couectiGA with lh• 
Site: 

Wh•1WO•. tha Rqional Administrator 
of tba United St1t11 'Eavin11mu1n11l 
Prottc:tion Atency. Reaion -
C-Reaional Adminiatrator"I h11 
determtntd !bat prompt 1tttle1n1n1 or 
thi1 c111 ii practicable and in Ult p"blic 
lnte?Wlt 

Whereoi. thi1 aettlement involves 
only 1 minor portion of the rt1ponae 
cott11t the Site With l'ftl)ect to each 
(inaert "Defendant- or "Settling 
Defendant" 11 1""°pn11e I: 

Wh•rea. f inaart the ernount and 
toxicity cnten1 and to qualify for d~ 
mmimi• trw1an.nt under the particular 
Nftlemeni.. e-1 .. •Information cunoenlly 
known to tbt United St•tn 111dicat11 
tblt the amount of ba:&ardOUI 
'"batancn contributed to the Site bv 
each S.nhna Defendant dOll oot exceed 
-" Of the huatdOUI 1ub1t1nca1 If 
the Site. and that the toXJc or other 
basardou eff.c:t1 of the b1zardo1&1 
1ub1tancn contnbuted to Ule Site by 
ttch S.ttltng Oefandant do not 
contribute di1Pf01lortlon11ely to the 
cumulative to1.ic OT otber huardo111 
effecta of th• huanioua 1ub1tanca1 at 
the Sitt"): 

Wh•twcu. th1 Resional Admani1trator 
bu. thartfore. detanlWled tb• amount or 
buardo\&l 1ublt1ncn contributed to 
thia Sita by uch S.ttlins Defendant and 
the tOXJC or otbar huardou1 eflecta of 
the buardo1&1 aubstancn contributed to 
tht Sitt by ••ch S.ttJina Defandanll aft 
llWWnal in companion to other 
hasardo1&1 1ub111nc11 11 the Site: and 

W"-reo•. &he United States ind the 
S.ttliq Defendanll qrn that • 
Httltmant of tbi1 cue without further 
litiption and without the 1dlrua11on or 
adjvdication or any inue of fact or &aw 
ii th1 moet 1ppropnat1 llll&DI of · 
rnolvilll tbil actiog; 

Now. U..rwf otw. it it ord•twd. odjudfed 
and decl'ftd u follow•: • 

L Jari8cUc:tion 
Tnia Court ba1 jutiadiction over the 

111biect matter and tht p1na11 to th11 
action. The parti11 a,,... 10 be bound by 
the t1nu of tbit Coment Decree and not 
to contut ill validity in any 1ub1equ.at 
proceedin• to implement or enforce 111 
terma. 

11. Partie1 Bound 

Thia Con11nt Deetl'I •ha.II epply 10 
and be bindi.q upon tht United S11111 
and 1ball apply to and be bindina 11pon 
th• S.ttlina Dtfudantt. th1ir di:ectora. 
officart1. •mployHI. qenll. IUCClllOn 
and tHilft•· Each aisnatory 10 Uli1 
Conaeiit DeCTff rep"St:"llS th11 he or 
1he ia f"Jly 1u1honzed to er.:er 1n10 the 

'\ 



Fedaral bsialar I Vol 52. No. Z'll I ThW'ldly. Novnbtr U. 1917 I Notices 

tenna and conditiou or thil Conaeat 
DecrM ud 10 bind lttlllr the Jla"1 
rapreunted by l\im or be. • 

(Nole; l1 m1y be DeealMt)' to include 
1 S1a11men1 of Pl&tpo11 llld/01 a 
DefinitaOM provi11on.I 

Ul. Payment 
1. Each SenJina Defendant ahall pay 

to tb1 Haurdom Substance Superfund 
(in11n 11 1ppropnat1 euber: "'the 
amowit 111 fonb below" or '"lbe amount 
NI forth in Attachment _ to within 
- d&ya (inMn •=•ll amowit or ame. 
•·I·· 10. 30 or 45) of entry of lhil Coment 
DeCNe. -

:. £Note: U a premium p.ym1n1 i1 
included in the dollar amount 10 be paid · 
by iacb S.tllins Defendant the Conaent 
Decree abowd uplm what poruon of 
.the 10111 p.yment comperu11e1 the 
t.!n11ed S1a111 for put anc projected 
C:Olll (incluchng po11ible COil O\'llTUllS) 
and what poruon of tbe total payment it 
the premium amowit. U.u may be 
attached and incor;iorated by reference 
H needed. A aimple example foUow1: 

or lhe total paymer.t of SJ0.000 to be 
rr.ade by each Se1tWi1 Defe:idant 
pursuant to Parasraph l of thu Sectior.. 
510.000 rep:eaenu each Settllna 
Defendanra share of the respor.se coata 
includir.s poaaiblt coat overrwa. of Lhe 
remedial action conaiJtuit with tbe 
Record of Dea.ion ("ROD"") for the Site 
(which c:umntly are ntilnated to be 
berween s_ and 5- ). and SZ0.000 
represenll each Settlina Defendanr1 
lh&re of any COits which may be 
inc:umd ii EPA detenninea that the 
remed.ial action cor.111ten1 with the ROD 
ii not proteCti\•e of public: beallb or tbe 

· environznent.} 
rNote: This model auumn that there 

will be only one ROD at tbe 1it1. If 
multiple operable unit ROD1 will be 
iuued at th1 site. the dec:ne mutt 
dearly idenUfy wbich ROD ii be&Da 
nferencad and should be structured to 
take into ecccnmt the addilicmal 
remedial actio.a contemplated iA. •4~ 
tbe paymnL c:ovenut not to 1119. and 
rHervation of rilhll pro'liaiona.) 

3. £.ch paY1J11n1 Iba.II be made by 
c:ertified or cHbier'1 cbeck made 
payable 10 "EPA·Huanlom Substance 
Superfund." Each check shall relennca 
the tilt name. lh1 n'ldllber and addnu 
of tbe S.ttliq P•"Y· and the c:Ml action 
number or lhil c:&M. and ahall"be llftl to: . 
EPA Supemand. P.O. Boa mcmM. 

Pltllbl&llh. Penmylvallia 1Wl 
4. Each S.ttlina Defendant shall · 

1imultaneomly aand a copy of ill c:htck 
to: 
[ln11rt name and addnu of Rttion.I 

Anomey or Remed.ial Project 
Man11erJ 

rv. Ovil Pnaltiet 
In 1ddiUon to any other remed.ia or 

unc11on1 available to the tJnited Statea. 
any Settliq Defendant who fails or 
refull1 to comply with any term or 
condition of thil ConNDI 0ecne ahall 
be 1ubjec:t to a civil penalty of up to 
w.oao pc day or IUc:h failure or refuaal 
pursuant to 11c:1ion· 1Z2{ll of CERCLA. 
42 u.s.c. 8&U(l). 

V. Certification of Settlina Def1ndant1 
(Nole: Th• rollowifta laqua1e 

re&atdula diac:.101111'9 of infonna ti OD 
concemina wuta c:ontributiou to th• 
lit• lhowd be l&Md in c.ue1 in which the 
de 111iniln11 1111Jemen1 ii concluded prior 
to c.ompl1lion of PRJI invnu,a ti one. 
11p1cial.ly where ia.formatioa requ1111 
or 1ubpoen11 have not been illu1d: 

Each SettJina Oefendanr certifies that. 
to the best of ita ltnowiedae and belie!. it 
has pro\ided to the United Stat11 all 
infor.:iatioa c:un-enll)' in ill poue111on. 
or in the po111uion or ill officers. 
directort. employH1. c:oniractort or 
a9en11 wbicb relatee in a.Dy way to the 
ownership. operauon.1eneralion. 
ll''Hll!lent. tranaponation or di1po11l or 
hazardous 1ub111:c:11 11 or in 
coMect:on with tbe Sitt.I 

Vl Covenant not to sue 
'1. Subject to the re11rvalion1 or risJtta 

in Sec:non W. Para,,aphl l and z. of 
thil ConMnt Oec:rH. upon payment of 
the amounta specified iD Section Ul. 
Paragr.ph 1. of ttua Consent Decne. the 
l.'nited S111n covenants not to sue or to 
take any otber ciVtl or admini1trau,·e 
IC:lion 181intl any Of the Settlina 
Defendants for "'Cover.d M11ter1."' 
•Cove1'9d Maner1·· 1hall include any 
and all dvil liability for Nimbunemeni 
of mponM coau or for injunctive relief 
p\lrluant to 11c:tiom toe or 101(•1 of 

· CERCl.A. U U.S.C. 18C18 w ll01(eJ. and 
MCtiGD nm of RCRA. u U.S.C.1113. 
wttb "lard to the Sill. 

2. ID c:omidu9tion of the United 
States" COYelWlt not so 1u1 in Puqnph 
1 of tbia Section. the Seltliq Defendants 
apn ftOl to llMt'l any c1aiml Of Cat&IU 
of action .,.wt th1 United State• or 
th• Haunlo111 Subswac:a Superfund 
arilinl out of Covered Manera. or to 
lftk any other COiia. dama .. s. or 
attomey·1 fna &om th• United 511111 
1ri1iq out of rnpcmsa activitin at tbe 
Site. 

vn. Reurvation or Riabta 
1. Nothina ID thia Content Deem ii 

intended to be nor 1ball it be amttnaed 
a1 a Nleue or c:oveunt not to au• for 
any claim or c:a1111 of action. 
ad1111ni1tr11tive or judicial. cml or 
c:nminal pHt or futUN. in law or in 
equity. which the United 511111 rnay 

have •pin•t any or tht Settlina 
Defendanta for: 

(1) M)' liability II I l'llWI of failure 
to ma&a the payments required by •.• 
Section m. Pansnph 1. of lhia Consent 
Dec:r.e: or 

(b) Any matter..nol axpre11ly 
lDcluded ill Covered Ma1ter1. including. 
without llmit1tion. any liability for 
clama111 to natural resourcn. (Note: 
Thia natural resou:ca d&mqea 
1'9111"\"alion muat be included wileu the 
Federal natu.ral re10Ul'CI ll'\&ltee baa 
qned to I covenant DOI to •ua pl&l'lwanl 
to llc:tion 1%Z(j)(2J of CERCLA. ln 
accordance with llCliOn U2ij)(1) of 
CERCLA. when the releaH or 
tbn1t1111d re1111e of any buardou1 
1ub1tance 11 the aite may have re1ul11d 
in d&m1911 to na!ural !'91ourc11 under 
the tr11.1te11h1p of the L!ru11c States. the 
Rqion ahould notify Lhe Federal na::.;:11i 
naource tna1ee of the nf8otietion1 ind 
encoura1e tbe 12'111111 to parue1p11e in 
the n11otiation1.1 

2. Nolbma in this Consent Decrff 
conatirut11 a covenant 1101 to aw or to 
LUI action or othel'WIH um.au the 
ability of tbe Unued 511111 to •tell or 
obtain Nrther relief from any of the 
Settilna Defendan11. and the covenant 
not to aue in Section Vl P1ra1raph 1. of 
lbia CoD1111t Decree i• null and vo1c!. if: 

(•I lnlormaaon not currently known 10 
th• United Stat•• is discovered which 
indic:atea that any SettliD& Defendant 
contributed t:azardoua 1ub11anc11 10 thr 
Site in 1uch rreater amount or of such 
an111r toxic or other hazardous effects 
tbat the Settlin& Defend1n1 no lonper 
qualifin 11 a ·ce min1m1s party 11 the 
Sil• becau11 (inael'1 volume and toxicity 
criteria. •·I·· "the Settlin1 Defendant 
contributed 11"9lter tban -" of the 
buudoua 1ub1tancn 11 tbe Site or 
ccmlribut1d dilproportionataly 10 the 
cumulative toxic: or other hazardous 
lfftctl of the bazardo1111ub1tanctt at 
tbl Site"): 

(Nots Unlns a pnmiwn p.yment ii 
Mini mad• ander Section m or thia 
Conlent Oea"H wtudl compeDNt11 the 
United Statee'for•kiftl the riak thal the 
events noted in tbt re11rvabom of n1h11 
iJl 1ubparalf8ph1 (bl and (cl below may 
occur. tho11 ru1rva1ions ahould be 
tnduded. A premium may be accepted 
in lieu or one or both of 1111 ru1rvation1 
ofnpll m Subpara,,apha (bl and (cl 
below: 

(b) Coat• incumd durina the 
complltio.a of the Nm1dial action (if 
ROD ii completed. inl9" "c:onsi111n1 
wtth tile Record of Dec:iaio1q at the Silt 
exceed (lnNn dollar lftlOUZ:l Of COii 
cailinal: or 

(cl The United Sl~tH det1rmint1. 
baled upon condlliona 11 the Site. 

.• 
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previou1ly unknown 10 the United 
Slawa. or information recaived. in whole· 
ur in put. after enuy of &hil Con.cnt 
Decne. that the remediltl action (if ROD 
ii COllll)leted. lnaert •conailtlftl with tht 
Record of Oeciaion·) ii nol protective or 
public health or tht anvirolUllenLJ 

3. Nothina in thil Coment Decree i9 
intended 11 a rwlea11 or covenant not 10 
1ua for any claun or e11uae or aclion. 
adminiltntiva or judicial. c:ivil or 
c:rinaintl p11t or fun&re. in law or in 
equity. which the United Statea may 
btvt qainlt any person. firm. 
C01'1)Clration or other entity not 1 
1ilft1tory to lhi1 Conaeni Oec:Ne. 

4. The Uniled Sta111 and the Seulina 
Defend&ntl lpee that the ICDODI 
unde"1ken by tbe Settlin1 Defendlntl 
in 1ccord1nc:e with thi1 Conaanr Decree 
do not con1tnut1 an 1dmi11ion of any 
li1bility by 1ny Settlifta Defend1nt. 

VUI. Cont:ibution Protection 

Subject to the rearrv1liona of rights in 
Secuon VU. P1ragrapn1 l ind .z. of th11 
Consent Decree. the United St1te1 
•INH th11 by entering into tnd cal'T')'iftl 
out the term• of the Conaent Decree. 
t1ch Settling Defendant will hlVe 
rw1olved it1 li1bility to the Un11ed States 
for Co\•ered M1ttert pursuant to aection 
1Z2(g)(j) of CERCLA. 42 U.S.C. 
MZ2t1)(5). and 1hall not be li1ble for 
d1im1 for contribution for Covered 
M111era. 

IX. Public Comment 

T11i1 Con.ent Oec:ee 1h&ll be 1ubiecl 
to 1 tbirty-day public commen1 period. 
The Unittd St11u m1y withdraw ill 
con.ent to 1bi1 Con.ent Otcree af 
·comrmnt1 !'9CCi'l.'td diKlose facta or 
conaider:ationa which indicllt th.it thi1 
Conaent Decree i1 inappropriate. 
improper or in1dff1u1te. · 

X. Effective Date 

The ertective d111 or thi• Ccln1ent 
Decree lh&1I be the elite or tnlry by thia 
Court. followiftl public c:ownt 
pursuant to Section 1X of tllia ConMat 
Decree. . 
11ae United Stata of America 

Ir.--------------------~· S.t&liaa Defenduta) 

So ordered dUa _day or ---1--
Unillld S101n D;.:!fel Jue;.. 
Att.cluatnt s-&atmim Model 5ediaa 
1Z:Cl)ft) AclmiaiatntiV9 Older oa 
Coment 

la the matter oi: (Juen Sitt Name aad 
Location) Proctedina under ..ction 
1ZZl8ll4l of the Comprahenaive 
En\·:rol1mcntal Re1ponae. 

Campenaation. and Liability Act or 1-. 
u amended. a u.s.c. eez:tall•l 

U.S. EPA Doc:bt No. -
Admini1trative Order on Couent 

I. J~n•diction 

T11i1 Admini1trative Order on ConHnt 
('"Conaent Order") ii iuutd purw111nt 10 
tbt authority vnttd ia the Prftidtnt of 
lht United Stat11 by aection u::(a)(4) of 
the Comprthenaave Environmea&al 
ReaponN. Campeualioa. ud Liability 
Act of 1980. •• amended by the 
Superfund Ameadmenu and 
Reauthori&alion Act of 1• 
('"CERCLA-). Pl&b. 1. ._... a U.S.C. 
llZZ(J)(4). to rnch Nnltmeall ill 
action. ander NCtion 108or10'1ta) of 
CERCA a U.S.C. l8Cll or llCJ'1ta). n1 
authority vt1ttd ill the PNtid11u IMI• 
bee11 dtl .. 1ttd to tbe Admmiatntor or 
tht United Statn Environmtatal 
Protection Afency 1·1PA") by Executive 
Order 12580. SZ Fit Z9%3 (Jan. Z9. 1181) 
and ful"lher dele1111d to tbe Rf8ion1l 
Administrators of the EPA by EPA 
Delegation No. 1 ... t ... E :Sept. 13. tar.}. 

Ttu1 Admini1tntive Order on Conaent 
i9 iuued to (inlert aamn or rtfaraace 
attached lilt or mpondentaJ 
("R11pondent1"). Each Rnpondent 
•area• 10 undtruke .. u acuoaa rwquired 
by the term1 and conditiom of thia 
Conaent Order. E.ic:!I Rnpondftll further 
con.1nt1 to and will not contnt IPA'• 
jw;1diction to i.uue !hi.a ConMnt Order 
or to implement or enforce 111 tmDL 

(Nola: II my be nec:eaaty to iadude 
a Stattment of PurpoM utd/or a 
Deftnitiona pmiaion.J 

IL Sll:tament of Focu 

1. (In one or more pansrapha. iDaen 
lite name. locauon. dncnplioa. ~'PL 
lltlUI Ind bntf ltalHltnl or hi1:oncal 
hazardous 1ub1tance 1etivity 11 the 

.aUe.J 
. .z. Huarc!om sub1tancn wttbla &ht 
definition or MC1ion \01(14) of CERCA 
a U.S.C. ll01(H).1Mive ben or uw 
tluutened to be releaed IDto &be 
cmraameat at or from tbe Sita.~ 
AdditiODal lnformatioD about .,.a8c 
lauardod IUbelUICel pnaat ... or off. 
lite .. , be lacluded.J . 

i. Al a ....Wt al &be .. i.u. or 
threa&ntd l"llHN of buardout 
1ubataaen la&o Iba taViroruneaL IPA 
baa uadenaba ...,_.. action at &ht 
Sitt uadar aection 10t of C!RCLA. a 
U.S.C. 9804. and Will llNltrtakt reaponae 
aetion in tbe futuN. (Note: A brief 
recitation or Iba tpedflc l'npoftlt action 
undarttkta or pla:med ror the •ii• .• .,.. 
whether 1n RJ/FS aad ROD lail" been 
completed. 1hould be included.) 

4. In perfonainl thi1 mpcmM action. 
EPA haa incuned ind will contiaut 10 
incur mponat coat111 or in connection 

with the Sill. (Note: Tbe dollar 1inou 
or co.ti incamd u of • apedflc litl1 · 
ahouJd be induded.I 

S. (Identify Heh mpondtnt aad it: 
relationahip to tht 1ite. lf mpoadtnt 
.,. nwneroua. 1tat1 ,.naraJly tbat 
•laformation cunaatJy known to EP,, 
icdicat" tbat ttcb P.ttpondtnt U1le\: 
Attachment _ to thi.1 Conaent 
Order. which ii iDCOfllONltd bereiD I 
reference. arrupd for diapoaal or 
tr'latmeDL or llftDled wttb a 
ftnlporter for diapoaal or tr'ltbllenL 
• buardoua aubetaact oWMd or 
pounaed by aacb Retpoadtat at the 
Sitt. or 1c:cepted a lluardou 1ubtc.ar 
for truatport ot tbt Site. ·1 
~ (In one or mon part!P'IPha. pres. 

la nmmary fuhion tht f1C1\lal ba111 
IPA'1 dtteriaiDttioa ID Section W be, 
that tbt mpondeatl .,.. de 111iilimi1 
paniea. i..L that !ht llllOWll or 
buardou1 1Ubatance1 contributed 10 
1it1 by tech re1pondent and tbe tox.ic 
other hU1rdoua effecta of the 
1ubatancea conD"ibuted to the 1i1e·by 
t1c:h re1pondent.,.. minuntl in 
co111ptn1on to other bazardou.1 
1ubatancn at tbe 1111. Tbe lanpaae \ 
vary dependina upon the criteria 
ntabliahed for tht particular Mtdtm1 
Ail example foUowa: 

lnform1tion eumntly known to £P, 
indie&lft tbat the llDOUftl Of hazardo~ 
1ubaW1c:e1 conD"ibuttd to the Site by 
ach Rnpondent don not exceed· 
-" or the buudoua 1ubatanc:e1 . 
th1 Silt. and that the to&.ic or otbtr 
buudoua tfitcta or tbt nbataacn 
contributed by each Rnpoadent IO th· 
Silt do not concrtbute dilproportionat 
to the cwnulaliva tolltic or other 
huardou1 tffecll of thf' h111rdou 
aubata:\eet 11 the Site. (Note: Ail 
attaclune:\l liltina the volume and 
pntral nature of the haurdoul 

. 1ub1tancu contributed to the 1tte by 
uch ,..pondenL to the utnt availall 
lbould be anacheclaad inco1'1Mnted b 
,.faraca. n. toral atimattd •olamt · 
buardo1la 1ubatam:ea at tilt 1ita ahoul 
be noted oa the anac:bmat.JJ 

f. ID ewluatial tlw •ttlemeet 
embodied ID dlia Conlcat Order. EPA 
bu c:onaicltNd tht potential costl of 
remedlali.ia contamination at or in 
c:onnectioa widl tht Sitt taltin1 into 
ac:coaat pouible coat "9rrWll in 
completiq Iba Nlfttditl action (II ROC 
ii c:ompltled. luert '"conailttnt with tJ 
Record of Deciaion for tlUa Si11·). aad 
poaaiblt fatme COltl ii the remedial 

·•ction (if ROD It completed. tum 
·conailtent with tbe Record or Decilio 
for thit $ill") ii DO pt'Oltetivt or public 
btallh or the eavtromnenL 

a. hymenta ~ to be made by 
t1ch Rnpoadent punuant.to lbi.1 
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Conaant Order .,.. • minor por1ion or 
tht tollll mpoMe eotta 11 tht Silt 
wbich EPA. baaed UIOD CWT'latly 
1v1i11blt iDlorm1ticm. aume1n to bt 
bttwNn s_ ind'--- !Noll: 
Tht doller ftauN inltntcl 1bo111d ind11dt 
the total rnpoDN c:o111 inC\&INCI to dlte 
11 well 11 the AfencY"• projection of lht 
total r11pon1e eo111 to be inc\lmd 
d11nn1 completion of the remedial action 
II the Ille.) 

SI. EPA h11 identtfitd p~ona other 
then the R11pondenta who owned or 
openttcl the Site. or who a1Ta119ed for 
dUpoNI or tNaanenL or amnaed with 
a tramponer for dapoNI or tNermenL 
of 1 blardo111 1ub11ance owned or 

~po1MSMCI by auch per80n et the Sitt. or 
who accepted a halll'dou1 1ub11ance for 
nn.,an to th9 Sill. EPA h11 . 
con11dered tbe Dlt\lrt or iu caae a1a1n11 
these non-11rtlin1 parties in 1valuauna 
the aelllement e::ioodied 1n thu Consen: 
Order. 

Ill. Determint::iorrs 

BaMd upon the Findin1s or Fact HI 
foMh above and on the acim1ni1rr111ve 
rwcord for th11 Site. EPA has deremuned 
thu 

1. The (inser. site namej 1111 ia a 
"facility·· 11 that ter::i :s cie!1ned 1n 
aecuon 1011s1 or CERG.A. 42 u.s.c. 
SlllO'll9). 

%. Each Re1pondent ii a "penon·· 11 

thal ttnn ii deflned UI Nellon 101(21) of 
CERCJ\. 42 U.S.C. ll601(21)= 

3. Each Re1pondent i1 a potentially 
. responaiblt pany W1th1n :he mean1113 or 

11ction 107(al and 1::1111 l or CERCLA. 
42 U.S.C: 9801(•1 and 962:?1SJl1 J. 

4. ·The paaL present or future 
r.:ir.alion or hazardous 1ub11 .. nces from 
the Site con1t1tute an actual o·r 
threatened '"Nleue·· H that temi it 
defined in 1ect1on 101(22) or CER~ 4Z 
us.c. llOl(Z:). 

·s. Prompt aettlement with the 
Rnpoadtntl ii practicable and in the 
JNblic internt wtlbin tht 111eanm, of · 
Met.ion UZ(IJ(1J of CERCA u U.S.C 
SllZZ(a)(1). 

I. Thi• Comenl o.dtr involv .. only a 
minor portion af 1111 rnpome coa11 It 
the Sitt wtth rupee! lo Heh Re1pondtnt 
pursuant 10 llCban UZllJ(l) of CERCA 
4% u.s.c 81ZZl1Kn 

7. The amount of haurdo\ll 
1ub111nca1 contribu1ed 10 the Silt by 
each Reapondeat and .&ha toxic or otber 
haurdo111 tfftctl of the blurdout 
1ub11anc:e1 conbibuted to the Site by 
each Retpondtnl arw minimal in 
comp&riaon to other huardou1 
1ub1tanca1 et the Sitt pursuant to 
NCtion UZ(S)(1J(A) of CERCl.A. 42 
U.S.C. 91Z2l1)(1)1A). 

N. Order 

Bleed upon the adminiatrative NCOrd 
for thia Sita and the Findlna1 of Fact and 
0.11muaation1 NI forth above. and in 
conaideration of the promwea and 
COVtD&nta Ml forth btNlft. ii ii htrwby 
•l""d 10 ind ord1rwd: 

Payment 

1. Each Rnpond1n1 shall p1y to the 
Huardoua Sub111nc1 Superf\lnd li.D.a•rt 
11 appropn11e titber. ·the amount NI 
foMh btlow'" or •the amowit NI forth in 
Attachment _to tbia ConMat Order. 
whicb 11 incorponttd blrw1t1 by 
rwferwnce. "") wuhin _ dly1 (imen 
11111&U amount of time .• ., .. 10. 30 or HI 
of the effecuwe ct.le of WI CoDMnt 
Order. 

i. (Note: U e prwmium p1ymen1 ia 
induded in the dollar lllftounl 10 be paid 
by each rwaponden:. tht Conaent Order 
1howd explain whit portion or tht 101al 
payment co111p1n111t1 EPA for put ind 
projeettcl co111 (including po11ible coat 
overTW11) ind what ponion of the 10111 
peymea1 11 tht prwmiwn 11nowi1. Li111 
1n1y be an1ched and incarpor9ttd by 
reference a1 needed. A 11mplt example 
follow1: 

Of the total payment of S30.000 10 be 
made by etch Reaponden1 pu1'1u1nt 10 
para9r1ph l of th11 atction. 110.000 
rtpreaenta each Re1pondtnt"1 share of 
the mpon11 co111 inCUlftd by EPA 10 
date and the projected co111. including 
pouible coll ovemme. of the re_medial 
acuon con1111ent With the Record or 
Deci11on ("ROD""} (or uu1 Site (which 
currently ire t1tim1ted by EPA to be 
between 5- end 5-). and SZC.000 
reprenn11 each R11pondenr1 ahare or 
•ny COlll wnich m1y be 1nC\lmd if EPA 
dettnninet that 1h1 re:ntclial action 
c:onai11en1 With the ROD ii not 
prolecti\Ot of public bealth or the 
eDWomneaLJ 

(Nats 'rAia model U111111t1 !hat lhft9 
wW bt only ant ROD al the lite. U . 
11ualtipl9 apawble \11\it RODI wtll bt 

• iUutcl at tbe 1tte. the order mutt cltatly 
Identify wbicb ROD ii btiq l'lferacecl 
and ahould bt 1wcturtd to tau uuo 
1ecoun1 the additional l'lftltdial aetion 
caattmpla1ed iA. •-I·· the paymenL 
covenant aot to -.ue. and reurvation of 
lilhll proviaiau.J 

J. Each pl)'llltnt shall bt made by 
certified or c:.a1hier"a check mad• 
p1y1ble·to "'EPA·Huerdolll SubltaDClt 
Superfwul. Each check lhall l'lftl'IDCI 
tht 1111 name. the aezne and 1ddrlea of 
the RnpondenL end the EPA clocb1 
number for um 1cttcm. ••d shill bt eent 
to: 
EPA Suptrfv.nd. P.O. Box 31\oo:sM. 

PltWl1&11h.. Penn1ylv1ni1 1525\. 

t. Each R11pond1n1 1hall 
limul11nto111ly llnd I copy or iU check 
10: 

(ln~en name ind 1dclre11 of Res1onel 
Allomty or Remedi1I Pro1ect 
ManeserJ 

Civil PmllliH 

S. ln 1ddilion to any olher remtdiel or 
1&nctiona 1veil1blt 10 EPA. any 
Rnpondtnt who faila or Nfuan to 
comply with 1ny term or condition of 
dUa Coiuent Ordtr lhall be 1ub;.ct 10 • 
civil penalry of up lo SZS.000 per day or 
Rd! failure or refuHI pinoan1 10 
eecnon lZZ(ll or CERCLA. 42 u.s.c. 
SllZZ(1). 

Certification of R11po11den1J 

e. (Now: Tbe followin1 ltn8'1•8' 
"'llrding di1clo1ure or 1nfomi11ion 
cancem1n1 w111e contribu11on1 10 1he 
11te ahould be uaed in c11e1 1n whidl the 
de m1n11n11 11rtltm1nt1 i1 concluded 
prior to completion of PRP 
invea11911.ion1. Hptcially whe:oe 
lnformauon rwqut111or1ubpoent1 have 
not been i11uee: 

Each Rt1ponden1 eenifies th11. to 1he 
best of ill lr.no"·ledae and belief. n baa 
provided 10 EPA 111 inlomi111on 
CWTtntly 1n ill po111111.0n. or 1n the 
po11n11on or ill officen. directors. 
employen. cona-actort or a1e:i11. which 
rela111 in any w1y 10 the ownel'lh1p. 
01>tration. sentntion. tre11ment. 
tnnsponalion or di1poNI or haurdou1 
1ub11anc11 11 or in connec!1on "·1th the 
Site.J 

Covenan1 not to Sue 

7. Subject 10 the re11n·a11:1ns of nghts 
in Section fV. Parasrapha ·9 ind 10. or 
ttua Caneen1 Order. upon p1ymen1 of the 
emounll ~lied in Sec.uon IV. 
-P1n11'9ph t. of l!Ua Cor.aent Order. EPA 
ca..unll not to tae or to take any 
ather civil or 1dmi.ai1U'ltive 1cuon 
.,.iut any of the Reepandenta for 
'"CoYel'ld M1nen. - '"Covered Minns" 
lhlll IDchadt any and au civil liability 
far l'limbartement of rnpanae co111 or 
for lnjwu:tiwt relief purwuan1 to 11c11on!I 
1011or10'1(al of CERCLA. 42 U.S.C. 9fi06 
or lll01(a ). or eecuon 7003 of 1!1e 
Rtaoul'CI Conurvation and Recovery 
AcL H emended. 4Z U.S.C. 6913. w1:!'1 
reaard to the Silt. 

e. ln canaider1tion or EPA"• co,·en1111 
not to"" in Section IV. P1rasraph '!'. or 
thil Couent Order. the R11pond1n11 
..,.. not to auen 1ny de1m1 or cau111 
of actton 11ainst the U11ited S11111 or 
the Huerdoua Sub111nce Superfund 
ertliq out of CovtNd Malltrt. or 10 
11tk any other COlll. dama111. or. 
1nomey:• fftl frDm the Unned St~111 
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uiliaa out of rnpor.se aClivitin 11 the 
Site. . . 

R8Ml'\'1tian of Riaht1 
8. Nothiq in thi1 Conatnt Order ii 

intended to bt nor 1hall i1 be conatnied 
" t relout or covenant not to 1u1 for 
any ~im or caUM of action. 
admiN1tralive or judic:ilL dviJ or 
criminal pall or future. al law or in 
equity. whic.h the UIUted StateL 
indudlna EPA. may bave ag1inat any of 
tba Rnpondentl for: 

(a) Ally liability H a rttuJI of faillll"t 
to make tbe paymen1.1 requU'Wd by 
Section rv. ParaFlph 1. of thi• ConMnl 
Order: or 

(b) Any m111er1 not expre11ly 
induded in Covered Miners. &ndudifts. 
without limitation. any liability for 
damasc• 10 natural re1011rc11. (Note: 
This natural resource damase 
reservation must be included unle11 the 
Federal natural re1ource trustee has 
1greed to a cov1n1n1 not to 1ue pursuant 
to 1ection 122{iJ(2) of CERClA ln 
accordance with section 122(j)(1J or 
CERCLA. where the releue or 
threatened release or any haurdo111 
1ubs11nc111 the 111e may have resulted 
in damages to natural resources under 
the tn1t1eeship of the U:lited 511111. the 
Rllion should notify the Federal natural 
reaourc:e trullee of the negoli11ion1 and 
encourage the tnlltee 10 participall in 
the n1101i1tiom.1 

10. Nothina in thi1 Consent Order 
conatitute1 1 covenant not to sue or 10 
11lte action or otherwist limita I.he 

IAe rettr\'&tiona ill 1ub~pha (bl 
and (cl below: .. 

Cbl Cotti inaamd dw1n1 tht . 
completion of the NIDldlal action (ii 
ROD i• completed. ~ Mconail11n1 
with tht Record of Oeciaion·J 11 tilt Site 
ac.ecl (inMn dollar amount of C091 
cailin1J: or . · 

(c) EPA dtlttminn. baaed upon 
CODditiOftl ., tht Sita. prnioualy 
unknown to EPA. or iAlormation 
rteeived. in whole or in pan. after 1ntry 
of thil ConMnt Order. tbat the !"lmedial 
action (ii ROD ii oompltted. inlen 
"com ii 11111 with dae llacord of 
Deaaion") i• not prallCUvt of public 
ualtb or tha tDWamunt. 

11. Notbiftl iD thia ConMnt Order i• 
intuded .. I releue or OOYtDIDI DOI lo 
1ue for any claim or cauae of action. 
1dmmiatrative or judicial dvil or 
c:rimlnal. p111 or funan. iD law or in 
equity. wbu:h the United Slltea. 
including EPA. may bave agairut any 
per1on. firm. corporation or other entity 
not 11ignatory to tbi1 Content Order. 

12. EPA and th• RHl»Ondent11aree 
that the actioftl underlak1n by the 
Re1pond1nt1 in acord&Dce with this 
Conaent Order do not constitute an 
adm1111on of any liability by any 
R11pondent. Tbt Rnponden1.1 do not 
admu and retain tbt rilht 10 controven 
in any 1ub1tquen1 procndinp. other 
than proceedinp to implement or 
.morn tbil Count Order. the validity 
of the Findir.p of Fed or 
Determination• contained in thi1 
Conaent Order. 

ability of tbe United S11111. indudins Contnbulion Proteetion 
.:EPA. 10 aeek or obtain further relief from 13. Subject to the f'llU\'l:ion or ri&hll 

any of the Respondent.a. and the ln SKUon IV. Parqnphl a and 10. of 
covenant not to 1ue in Section IV. tbil Consent Order. EPA,,,.... that by 
Parasnph 7. of thi• Co11Mnt Order ii tntefinB uno and c:arrym, out tbe tmna 
null and void. if: of thii Conaent Order. each Respondent 

(1) lnfonnation not cumnlly known to will have resolved ill liability'° the 
EPA ii discovered which indicarn tbll United Statll for Covered Manen 
any Rapondent concributed baardoua punuant to MCtton UZ(a)(S) of CERCLA. 
sub1tancu to tbt Sile in such P"ltlr 4Z U.S.C. llZZ{a)(S). and lball not be 
amount or of 1uch F'l•llr toxic of otber liable for dlima for CODlribution for 
huardoua eflec1.1 tb1t lhe Rttpondent • GoftNCI Matten. 
DO lonpr quallfiet U I tJ. lllinimia petty 
II the Silt bcaua1 (inlert YOIUllle lftd . Putla louDd 
toxicity c:rtteril from Parasraph 7 of &he ·14. 'T11i1 Consent Order 1hall 1pply to 
findifta• or FaCL 1-1 .. '"lbe Rapondet1t and bt bindinl upon the Rnpondentl 
Lontributed srwaw &ban-" of the and tbair directors. officera. emplayen. 
l'l..sardoua AbetaDc:et II die Si:e or .,.nu. 1uc:cnlOl'I and aaip. Lach 
contributed buardoua aubttanca aipltor, to tbia Conaent Order 
~bicil contributed diaproportionately lo repNNnll that he or abe ii fully 
61 cumuJ•tive toxic or other haurdoua eutbortud to nttr into tbe tmml and 
effec11 or the hazardo1&11 111bat1ncu at coeditiona of thil Conaent Order and to 
the Site"): bind leplly tha blpoftdent reprlleftted 

(Note: Unle11 1 premium payment ii bJ him or her. 
l.eina mada under Section JV. Parapaph PW>lk Comment 
1. wllicll compenaata1 EPA for ma rtak 
thet the eventa nolld in lhr mtr\'llian.a '5. Thi1 C;nttnl Order 1hall bt 
or rilhll in 1ubpu1arapb1 (bl and (cl 1ubject to a thiny .. y public comment 
n1ay be accepttd in liau or one. or bolh or penod pursuant to 11Ction lZZlil of 

CEila.A. 4Z u.s.c. m2(i). Ill 
ac:mrdanc:e witb MCUOD t%Z(il(31 
CERCLA. '2 U.S.C. llZZ{i)(3J. EP11 

withdrlw CODMftl to dria Comaftt 
II COIDmtDtl rwcaiYed diacloN rec 
couideraliona whicb indicate tha 
Couent Order ii iDlpprvpri111. 
iln1"'0P•r or inldeqt11lL 

Altmley Ceneral Approval 

1e. Tiie Auomey Central or hi• 
d"iln" has iuued prior wri"en 
approval of the aetllement embod1 
tbia Conaent Order ID accordance 
NCUon UZ(l)(4) of SARA. (Noi.e: 
Anomey C.ntNI approv1l 111uall• 
bt required for de lllinim11 conaen 
orden becaUH tha total part and 
projected mpome COii.i 11the111 
exc"d S500.000. excluding 1nteres 
Iha event that Auorney Cenaral 
approval ii not requ.ind. the order 
1ho1lld not include thi1 Paragraph 
1hould include the followifta 11 1 
aeparate numbered parasraph int' 
Dttenninltiona llCtion (Section II. 
above: "Tht R911onal Admini1tnt 
EPA. Reaion u. h11 d111mtined rt 
total re1pon11 costt incurftd to \111 
or in coMec11on with Iha Site do n 
exc"d SS00.000 ••cl\ldina intentt 
thaL baaed upon infcmn11iot1 c:wn 
known to EP.a.. tow reaponM cos1 
in COMection wtlh lbe Site ere not 
anticipated to exeftd ssao.ooo. 

·· excludina inttreat. in tbt future.· l 
this detennin.ation requiru chanse 
the' model Findinas of Fact in Stcli 
above: 1pecifically. Puqraph 3 of 
F"indina• ahould not stall that funt 
re1pon11 action will bt undertaker 
the futun. and Parqraph' 4 of the 
Flndinp 1hould not atatt thtt EPA 
incur re1pon11 co1t1 in the funn.) 

Effective Datt 

11. Tiit effecnve dale of thil eon, 
Ordm &hall be the date apon which 
I.an" wnn1n nonce to the llnpon· 
that tbe public colDIUDI period pu: 
to Stclon IV. Parqrapb 15. of this 
ConHnt Order ha1 dosed and that 
commentl ~ived. ii any. do not 
require 111odlftc:ati0ft of or EPA 
withdrawal from thi1 Consent Ord• 

II ii 10 alf"d and ordered: 

(R•pondtnt(1l) 
By: (Name J [0111 I 
U.S. Environmutal Protection Ate! 
By; {N1m1l fI)lte) 

in. 0oc. -7""2111111 Filed n-'I0-81: &:45 • ....... -..... 
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MEMORANDUM ,, 
SUBJECT: /tnterim F..in~l uidance 

i nforR~nt ions at 
Package on Funding CERCLA State 
NPL Sites 

FROM: 

TO: 

' · ~Jfv ... ·\~~·· 
~ ins~'on P N.er 

: Assistant A inistrator 

Regional Administrators 
Regions I - X 

On October l, 1986, the Office of Solid Waste and Emergency 
Response issued two separate guidances on funding States in 
su~port of their enforcement actions at CERCLA National 
Priorities List (NPL) sites. One quidance covered activities 
related to negotiations with and administrative and judicial 
enforcement actions against potentially responsible parties 
(PRPs); while the other covered activities related to the 
oversight of PRP response actions • 

.. This package includes updated quidances which supersede the 
October l, 1986 quidances. The revised quidances on· funding 
State enforcement and PRP oversight incorporate relevant 
comments, as well as consider various issues that have arisen 

_, since passage of SARA. Therefore, along with this memorandum the 
attached package is made up of·the following components: 

o Guidance on CERCLA. funding of State enforcement 
actions at National Priorities List sites (983l.6a): 

o Guidance on CERCLA funding of Potentially Responsible 
Party oversight by States at National Priorities List 
Sites (98Jl.6b); 

o Cost Estimates for Budgeting State Enforcement 
Activities.(983l.6c): and 

o Recommended Procedures for Headquarters/Regional Review 
and Concurrence of Initial Enforcement Cooperative 
Agreements (983l.6d). 
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Along with this 11 interi::1 final" package, the Grants 
Ad~inistration Division (GAD), in conjunction with OSWER, has 
developed an assistance-related manual entitled "Guide for 
Preparing and Reviewing Superfund Cooperative Agreements" 
(September 1987). This manual is to.be used when reviewing and 
awarding actual cooperative agreement applications submitted by 
States. In the near future, this manual will include a model 
enforcement cooperative agreement application, which will be 
representative of the scope and content expected from the States. 
A copy of this manual can be obtained by contacting your Regional 
Assistance Administration Unit (AAU). 

This package and GAD's guidance, along with the Office of 
Emergency and Remedial Response's manual on "State Participation 
in the Superfund Program," the "Interim Guidance on State 
Participation in Pre-Remedial and Remedial Response" (OSWER, July 
21, 1987), the regulation on "Intergovernmental Review of 
Environmental Protection Agency Programs and Activities" (40 CFR 
Part 29), the "General Regulation for Assistance Programs" (40 
CFR Part 30), the guidance on "State Procurement under Superfund 
Remedial Cooperative Agreements (OERR, March 1986) and the 
regu~ation on "Procurement Under Assistance Agreements" (40 CFR 
Part 33), should form the basis for preparing and administering. 
cooperative agreements concerning CERCLA State-lead enforcement 
actions at NPL sites. 

In addition, the upcoming revisions to the National 
Contingency Plan and the draft "Guidance on Preparing a Superfund 
Memorandum· of Agreement" (SMOA)' jointly issued by OERR and OWPE 
on October 5, 1987 will provide-EPA Regional offices and States 
with a specific understanding of the extent and manner in which 
States should involve themselves in CERCLA enforcement and 
remedial responses and the extent of involvement and oversight 
expected of EPA during State conduct of such responses.· 

Furthermore, some issues outlined during review of the previous 
funding guidances will be further addressed in future guidance on 
CERCLA State enforcement. Please see the attachment to this 
memorandWD. for those issues and the direction to follow. 

There are •everal additional policy points to follow when 
implementing thia guidance package. 

l. States should clearly understand that funding under the 
guidances is related to encouraging or compelling PRPs to 
undertake traditional response activities to clean up ·a 
site (such as negotiations for remedial investigations, 
feasibility studies, remedial designs and remedial actions) 
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and to conduct necessary technical, administrative and 
enforcement activities during their oversight of the PRPs' 
response (such as oversight in the field, compiling 
administrative records, preparing remedy decision documents 
and enforcing the provisions of settlement agreements). At 
this time, EPA ~ ~ provide funding solely to litigate 
claims such as to recover past costs or natural resource 
damages. 

2. Although the guidances do not specifically address 
funding States during Federal facility response actions 
at National Priorities List sites, funding by EPA will 
nonetheless be considered under the following 
situations. Management assistance funding may be 
provided to support State involvement in pre-remedial 
activities and activities leading to signature and 
execution of an agreement under Section l20(e) of 
CERCLA. If the State ia A signatory ~ ~ agreement, 
the agreement should spell out the State's 
responsibilities for the site, including oversight 
responsibilities. Funding through a cooperative 
agreement may then be available to conduct these 
oversight responsibilities. In the absence of an 
oversight role spelled out in the agreement, management 
assistance.funding may be available to ensure adequate 
State involvement during the facility's response 
action. If the State ia ~ A signatory ~ ~ 
agreement, oversight activities will be conducted by 

·· EPA. However, management assistance funding may still 
be available to ensure adequate State involvement. 
Furthermore~ EPA's current position is to ~ fund 
States for litigating or ta~ing any enforcement actions 
against a Federal facility. Finally, per Section 
l20(g) of CERCLA, EPA must retain lead responsibility 
with respect to its Section 120 authorities over 
Federal facility ajtes on the National Priorities List. 
As such, Federal facility sites cannot be designated as 
"State-lead." 

3. cost documentation of State intramural and extramural 
activities continues to -be a critically important 
aspect of the superfund proc;ram. As such, the 
Financial Management Division'• soon to be published 
"State Superfund Financial Management and Recordkeepinq 
Guidance" should be clearly understood and followed by 
the Regions and State• fo~ all enforcement-related . 
cooperative agreements developed and funded under this 
quidance package. FMD'• guidance replaces Appendix U, 
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"Cost Oocur.ientation Require"ments for Superfund 
Cooperative Agreements" of the Manual "State 
Participation in the Superfund Program." The need for 
cost recovery, particularly regarding PRP oversight, 
should be considered in draftihq cooperative 
agreements. 

4. Provisions outlined in the funding guidances may be 
alternatively addressed and agreed to in the SMOA. Of 
course, actual funding is done only through a cooperative 
agreement. The Region and State should discuss the best 
approach to ensuring compliance with the provisions outlined 
in the guidances. However, the Region should ultimately 
decide whether reiteration or expansion of SMOA provisions 
should be made in the cooperative agreement application. 
When making this determination, the Region should employ 
such criteria as the level of State experience and 
capabilities, and past State performance in the CERCLA 
cleanup program. 

5. Per Section l04(d) (l) (A) of CERCLA, as amended by SARA, EE'A 
must make a determination on cooperative agreement 
applications within 90 days of receipt. Since the 90 day 
clock begins when the ReqionAl Assistance Off ice receives 
the final application from the State, the Reqional proqram 
off ice must ensure that the application is properly logged 
in and dated by the Assistance Office. See the "Interim 
Guidance on State Participation in Pre-Remedial .and Remedial 
Response" for further direction on the 90.day review · 

. ··requirement. 

6. EPA ~eadquarters does not intend to be routinely involved in 
reviewinq and concurring on enforcement cooperative 
agreement applications. However, some Headquarters 
involvement in the initial applications received by the 
Reqion is necessary to ensure the CJUidance is interpreted 
correctly and consistently. Therefore, at least the first 
application received in.each Region under th• negotiation 
and litigation CJUidanca and under the oversight quidance 
should be submitted for review and concurrence to the 
Director, CERCLA. Enforcement Division, Office ot Waste 
Programs Enforcement. (See th• section entitled "Recommened 
Procedures for Headquarters/Reqional Review of Initial 
Enforcement Cooperative Agreements" tor the •ugqested 
approach.) After havin9·qone throuqh this mutual 
Headquarters and Reqional review, the Regions will only need 
to keep Headquarters informed of subsequent applications 
through the SCAP and by providing a copy of awarded 



• 
5 

9831.6 

agreements. Management assistance cooperative agree~er.~s 
need not be sub~itted to Headquarters for review prior to 
their awa~d. Finally, per the program delegation, 
enforcement cooperative agreements will be awarded by the 
Regional office. 

7. Beginning in Fiscal Year 1988, State yearly funding 
requirements for activities outlined in this quidance 
package must be included in the Region's Superfund 
Comprehensive Accomplishments Plan (SCAP). The Region and 
State should be working closely during the SCAP development 
process to ensure that State funding requirements are 
adequately addressed in the final plan. 

8. The Administrator is highly interested in improving the 
role and relationship of State Attorneys General 
off ices in the Superfund program. In this regard, 
during development and review of enforcement 
cooperative agreements and SMOAs, the Regional off ice 
should ensure that relevant responsibilities of the 
State Attorney General are adequately addressed in the 
document. At the request of the Administrator, my 
off ice is also looking into the possibility of 
earmarking some·core Program funds for relevant State 
Attorney General CERCLA program activities. 

As you go about developing cooperative agreement 
applications to support CERCLA State enforcement actions, please 
feel free to contact Tony Diecidue on FTS(202)-38~-484l or the 
appropriate Regional Coordinator in OWPE for assistance on the 
various policy or site-specific issues t~at may need resolution. 

cc: Director, Waste ManageMent Division 
Regions I, IV, V, VII and VIII 

Director, Emergency and Remedial Response Division 
Region II 

Director, Hazardous Waste Management Division 
Region III and VI 

Director, Toxics and Waste Mana9ement Division 
Region IX 

Director, Hazardous Waste Division 
Reqion X 

Regional Counsel, Region I - X 
Regional Assistance Management Contact, Region I - X 
Regional CERCLA Branch Chief, Region I - X 
Regional CERCLA Enforcement Section Chief, Region I - X 
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The following issues received on the draft guidance on 
funding CERCLA State enforcement actions will be further 
addressed in future guidance on State involvement in CERCLA 
enforcement actions. However, here is policy direction on 
proceeding with these issues. 

1. Must the State outline their enforcement authorities for the 
entire action, or only the authorities for perfonninq a 
particular action (such as PRP searches or negotiations)? 

When the State submits a cooperative agreement application, 
it is assumed the site has already been designated a State
lead enforcement site. It is also assumed the State will 
carry the enforcement response as far along as possible and, 
therefore, should spell out the authorities to be used by 
the State. Since part of the initial classification process 
includes whether adequate enforcement authorities are 
available, the State would only need to reiterate them in 
the application. For example, a letter from the Attorney 
General outlininq these authorities could be prepared and 
the same letter could be used for each cooperative 
agreement. A Superfund Memorandum of Agreement (SMOA) could 
also suffice in ensuring that adequate enforcement 
authorities are available. 

2. Is there any intent to require States to follow the CERCLA 
Section 122 settlement pr~visions? 

The procedures spelled out in Section 122 of CERCLA are 
related to settlements pursued by the Federal government and 
their use is subject to sound discretion at a particular 
site (See Section 122(a)). While States can avail· 
themselves of equivalent procedures, they are not authorizea 
by EPA to use Section 122 when pursuinq enforcement actions 
under their own authorities. However, in pursuit of 
consistency with the intent of CERCLA, State settlements 
will need.to be consistent with certain Section 122 
procedures and related EPA Superfund entorcement policy and 
quidance when negotiatinq and settlinq with PRPs-under A 
cooperatiye agreement. These include 9ivin9 notice and 
establishing neqotiation time frames (Section 122(e)); 
ensurinq adequate public participation (Section 122(d)·): and 
requiring that covenants not to sue contain a "reopener" 
provision (except for a special covenant not to sue, a sit 
minimis settlement, or in an extraordinary circumstance) 
(Section l22(f)). Other Section 122 provisions clearly do 
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opportunity to conduct necessary response actions at State
lead enforcement sites. These activities are to be 
performed under State authorities (note that statutory 
authority is generally not required for these activities). 
However, as stated in question #2 above, States will need to 
be consistent with the Federal procedures for notifying PRPs 
and establishing negotiation timeframes ~ funded under g 
cooperative agreement. Any review, consultation and/or 
concurrence role for EPA with regard to State notice letters 
should be worked out during the SMOA or CA development 
process. 



CERCLA FUNDING OF 
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not apply to State-lead enforcement sites, such as mixed 
funding (Section l22(b)), since provisions such as this can 
only be implemented through settlements with the Federal 
government. Therefore, please note that the negotiation and 
litigation funding guidance requires a State assurance on 
this issue.l 

3. There is nothing in the guidances on EPA participation in 
State-lead enforcement actions. There is no discussion of 
having, or letting, EPA sit in on negotiations or 
participate in setting up the strategy for such 
negotiations. Should this not be a reciprocal requirement? 

The draft guidance on preparing a SMOA discusses, in the 
enforcement section, that when developing an agreement the 
Region and State should consider and address to what extent 
eacn party will be involved in the other's negotiations with 
PRPs. Furthermore, the Region and State continue to have the 
discretion of also preparing site-specific enforcement · 
agreement~. The extent ot involvement should be based on 
various factors. These include the level of confidence in 
and past experience with the State, and site-specific 
factors such as the complexity or national significance of 
the response action. Consistency of the remedy with section 
121 of CERCLA, the upcoming revisions to the NCP and 
applicable EPA quidance, and assurance that it will be 
implemented correctly through an enforceable pleading are 
the most important concerns. Also, EPA and the States 
~hould not be duplicating the others activities at sites. 
Regardless of the extent of Regional involvement in State
lead enforcement negotiations, settlements at these sites 
would typically be two party agreements (State and PRPs) 
under State authorities. 

l Since th• reauthorization of CERCLA, EPA has issued 
several polic~es concerning Federal government 
implementation of the various Section 122 settlement 
procedures. Because these policies are designed for 
Federal aettlemerits, they contain numerous requirements 
that are irrelevant to or need not be adhered to by 
States during their enforcement actions. Also, 
consistent with Section 122(a), EPA and the State can 
jointly waive use of the procedures outlined in the 
section. EPA is developinq additional quidance to 
specifically address and clarify the relation of ~he 
Section 122 settlement procedures and related policy to 
State enforcement actions. 
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~- Is EPA responsible for the final selection of remedy at 
State-lead enforcement sites? Should EPA participate in the 
development of the remedy at these sites even if the work 
will be done by the PRPs under a State settlement agreement? 
What authority does EPA have if the State believes its 
remedy is consistent with the NCP and EPA disagrees? 

The upcoming revisions to the NCP state that unless a 
State Record of Decision (ROD) or other decision 
document is concurred with and adopted in writing by 
EPA, EPA shall not be deemed to have approved of the 
State decision. The NCP and upcoming guidances will 
set forth the procedures for and intent of EPA's 
concurrence and adoption of the remedy. States must 
recognize that if their procedures and remedies are not 
consistent with EPA's (including RI/FSs and Section 121 
of CERCLA}, it should not be expected that EPA will 
appr~ve the remedy. With or without EPA's approval, 
however, States may decide to proceed under their own 
authorities and funding. In turn, EPA has the 
authority under CERCLA to proceed with its own 
enforcement action or attempt to intervene prior to a 
State settlement with or litigation against PRPs. 
However, one purpose of establishing SMOAs and seeking 
EPA concurrence and adoption of the remedy is to avoid 
such problems at the remedy selection stage by 
outlining roles and responsibilities up front, 
including the extent of support agency participation in 
lead ~qency negotiations and other legal efforts, and a 

. process for informally resolving disputes (i.e., short 
of the courts). Furthermore, please note that when· EPA 
is paying for these activities under A cooperatiye 
agreement, the State is assuring that their oversight 
of PRP technical activities and their selection of a 
remedy for the site will be consistent with CERCLA, as 
amended by SARA, the NCP and applicable EPA guidance • 

. . 
s. The quidance asa\imes that States can issue standard notice 

letter•. · Should careful examination of standard notice 
letter content be done to· ensure that a State letter 
provide• adequate notice for future State or Federal claims, 
and to ensure that the State letter ia sufticient to EPA and 
DOJ' attorneys? Should there be a requirement that EPA 
approve the general form .notice letter the State intends to 
use? 

It has always been assumed that States would attempt to 
notify PRPs of their potential liability and ofter them an 
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The purpose of this guidance is to assist EPA Regional offices and States on 
funding. under a CERCLA cooperative agreement (CA). of State search :ind 
notification. negotiation. and administrati"·e and judicial enforcement eff om to 
encourage or compel hazardous waste site cleanups by potentially responsible parties 
(PRPs). 

BACKGROt:~D 

In its opinion of February 12. 1986. regarding CERCLA funding of State 
enforcement efforts. the Office of General Counsel reconsidered and expanded upon 
a July 20. 1984. opinion to allo~• limited assistance for identification of PRPs and· 
gathering of evidence. remedial investigations and feasibility studies (Rl/FS) to 
support State or Federal enforcement actions. and oversight of Rl/FSs and remedial 
designs (RO) conducted by PRPs. The February 12, .1986, opinion allows such 
activities as oversight of PRP-conducted remedial actions (RA), reporting to the 
public on private party response actions. negotiation, and administrative and judici:il 
enforcement to encourage or compel PRPs to initiate response actions at National 
Priorities List (NPL) sites. The Superfund Amendments and Reauthorization Act of 
1986 (SARA) also confirms this interpretation by expanding the activities eligible for 
CA funding under Section 104(d)(l) of CERCLA. 

. . 

The intent of funding for these activities is to successfully secure the greatest 
number of private party cleanup actions possible. In achieving this goal, States will 
need to be consistent with EPA 's Superfund enforcement policies and procedures. 
This is necessary to ensure that site cleanups: 

o Are consistent with CERCLA, as amended by ·SARA. and the National 
Continaency Plan.(NCP); 

o Are conducted in a ~imely manner and allow for deletion from the NPL: 
and 

o Enable EPA and States to conduct future CERCLA cost recovery actions. 
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CooperJti'e Agreement funding for PRP seJrches. issuJn.:e of notice letters. 
negotiJtion. or :idministr:iti\e :ind judicial enforcement will onl~ be provided :it 'PL 
sites th:it h:i'e been design:ited as Sl3le-le3d enfor~ement. In determining le:id 
design:uion. Region:il offices :ind States should use the criteri3 outlined in the 
EPA/ Associ3tion of St:ite lnd Territorill Solid Waste \ianagement Offici:ils 
(ASTSWMOJ policy memorandum of October 2, 1984. In addition. EPA Headquarters 
is in the process of developing additional classification guidance based upon SARA 
and the upcoming revisions to the NCP. Prior to drafting or accepting a 
cooperative agreement application for review and award, the criteria should be 
applied to the site. This includes sites currently designated as State-lead 
enforcement and sites States are seeking to place in the State-lead enforcement 
category. Once the designation is made and a State requests CA funding, the 
Region should pay particular attention to the itemized budget submitted along ....-ith 
the application. The budget should be carefully reviewed to ensure that adequate 
resources and staff expertise are devoted to the site. Along with these 
considerations. the conditions and requirements outlined in this guid:ince must be 
incorporated into the CA appli;ation prior to award. 

This guidance does not preclude the Regions from including additional 
enforcement-related conditions in the application, if warranted. Furthermore, it is 
imperative that applicable provisions outlined in Appendix F of the EPA manual 
Staie Partjcjpatjon ip the Syperfupd Prouam be incorporated into each CA 
application. See Attachment A for those applicable provisions and sample language 
for the enforcement provisions. 

State annual funding requirements for activities outlined in this guidance must" 
be included in the Region's Superfund Comprehensive Accomplishments Plan (SCAP). 
Th~ Region and State should be working closely during the SCAP development 
process· to ensure that State funding requirements are adequately addressed in the 
fin:il plan. When developing CA applications for these activities. the State Project 
Officer (SPO) should work closely with the Remedial Project Manager (RPM) and 
Regional Counsel to ensure that the application is sufficient and complete. SPOs 
should also coordinate closely with their Headquanen Regional Coordinator in the 
Office of Waste Programs Enforcement (OWPE). The Regions will continue to be 
responsible for awardins the CA. 

I. fypdina Stare PRP Searches at Pre- NPL and NPL Sjtcs 

If EPA and the State agree to designate sites as State-lead enforcement, the 
State should identify PRPs. In order to conduct PRP searches in a timely manner. 
EPA may fund States to perform this activity prior to proposal of a site on the 
NPL. Candidate sites for this funding are those undergoina a listing site 
investigation or the NPL scoring quality assurance process. This will. enable PRP 
searches to be completed within six months .of proposal of the site on the NPL. 
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A. Conditions for Fundjng Sqte PRP Seuches L"nder l Coooeqti\·e .1.2re;rneT'lt 

In order ro recei\·e funding for PRP seJrches. rhe St3te musr :igree to in:Iud:: 
::1:: !"0!!01.1.·ing inform:ition in irs CA :ipplic:inon and be preplred to m:ike the 
1·01!0" ing 3SSurJn:es in the fin:il CA. Except where noted. the following 
informJtion and :issur:inces must be certified by the State's Governor. Attornev 
Gener:il. designce. or appropriate State.agency. In States where these :iuthoriti.es 
o,·erllp among different State offices. all applicable signatures will be reQuired. 

I. 

., 

3. 

4. 

The State must provide a letter outlining the State enforcement 
authorities that pro"·ide the basis for initiating enforcement actions 
against PRPs (e.g., administrative or judicial enforcement) which can 
result in securing the necessary response. 

The State must designate a lead agency RPM and lead State attorney for 
the site.• Also, if multiple State offices arc funded for a site. one must 
be designated as the lead State agency. 

The State must agree that PRP searches will be consistent with relevant 
EPA Superfund enforcement policy and guidance. 

The State must retain, in a central file. all documents produced. 
collected, received. or issued as part of the PRP search funded through 
the CA. These documents may be reQuired for subseQuent State or 
Federal enforcement action, or future cost recovery activities. Eumples 
of such documents include: 

a. Site histories (such as ownership of property through titles or 
property sales; operations at the facility; and compliance or non
compliance with environmental regulations); 

b. Title searches and summary of findings; 

c. Lists of names. addresses (past and current, if applicable), and phone 
numbers of PRPs identified (such as owners, operators. generators. 
and transporters); volume and nature of subst.ances sent to the site 
and volumetric: ranking; 

d: Files on each PRP with evidence (including responses to inf orm:ition 
requests) of shipments to the site, amount shipped and the fact that 
hazardous substances were shipped. · 

e. Corporate histories, status, and information relating to the 
availability of PRPs ·to pay ·for or perform a cleanup, including 
financial assessments and insurance information as available: and 

The same RPM and attorney c:an be designated the lead for more than one 
sire, if a multi·sitc CA is developed by and awarded to the State. 

3 
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f. Conclusions and recommendations for pursuing addition3l le:ids or 
enforcement :ictions (such as unconfirmed PRPs 1h:11 .:ou!d n01 t:e 
conclusively linked 10 the site). 

B. Fundable PR P Seuch Tasks 

This section outlines specific fundable tasks for conducting PRP snrches. 
These tasks parallel those conducted by EPA. 

I. Identifying site owners or operators during a preliminary assessment and 
site inspection. 

2. Conducting searches to examine legal descriptions and owners of property 
(e.g., title searches). government files, reports. and court files. Also. to 
uamine technical information on the types of waste disposed of and 
methods of disposal used. 

3. Identifying initial contacts (such as site owners or operators) to gather 
documencs regarding names and addresses of other parties involved and 
their contributions to the site. 

4. Reviewing information provided by initial contacts. which may lead to the 
discovery of addicional PRPs. This informacion may include documents 
such as cusromer lists. generator invoices, bills and receipts, and owner 
or operator records and manifests. 

S. Conducting on-site investigations to identify additional PRPs. These 
investigations may include an inventory of drums. and wastes found on 
site, review of abandoned records, vehicles .• buildings, etc. 

6.. Conducrjng off-site investigations to provide new leads and identify 
additional PRPs. These inves1igations may include interviews with local 
police. fire and ·health department personnel, local residents, Chamber of 
Commerce staff, bank personnel, and local industry representatives. 

7. Issuing information request letters. 

a. Reviewing and rettievina information from various data bues. 
Commercial data bases may provide corporate information about PRPs. 
technical information on specific chemicals, ownership of propeny, and 
operations and employees of various firms. 

9. Verifying and documenting the various types of information collected 
during the PRP search process. This effort may include establishina a 
data base to maintain this information and information collected through 
notice and information request letters. 

J 0. ldentif ying PRPs by name and address, indicating the volume and nature 
of substance contributed by each PRP and ranking PRPs by volume. 

4 
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11. Securing site access to conduct 3ny of the above mentioned tasks. 'o 
EPA funds may be used to compens3te site owners for 3c;c:ess. 

Community relJtions tasks are also allowable activities under a CERCLA CA. 
Specifically. States should c:ontac:t appropriate local officials and community 
representatives if there is any possibility of citizen interest or c:onc:ern about 
potential State enforcement actions. This should also include c:onduc:ting community 
intervie~·s to assess public: c:onc:erns. t~un about additional information on the site 
and PRPs. and prepare a community r:lations plan. Chapter 6 of the guidance 
entitled Communjtv Rclasjons jn Superfund • A Handbook should be consulted ~·hen 
reQuesting CA funds for, and ~·hen developing. such tasks. 

II. Fyndjna Stase Issyanc:e of ~otjse Letters and Negotiatjon Actjvjtjes at NPL 
Sim 

If EPA and a State agree to designate sites as State-lead enforcement, the 
State should attempt to notify PRPs of their potential liability and attempt to 
secure their commitment for site cleanup. Therefore, general notice as well as 
special notice to PRPs and negotiation for PRP conduct of the RI/ES and/or RO 'RA 
should begin within the time frames established by Section 122 (e) of CERCLA and 
relevant EPA Superfund enforcement policy and guidance. 

In order to issue notice letters within a reasonable timeframe upon proposal of 
a site on the NPL, EPA may fund States to prepare notice letters prior to such 
proposal. Candidate sites for this funding are those havina received a prelimin3ry 
HRS of 28.S or better and pinned to undergo NPL quality control review. 

A.. Condjtjons for fundjna State Issuance of- NotjCc Leners and Neagtjatjons 
Under a Cggpentjve Aareemcnt 

Iii order to receive fundina for issuing notice letters and negotiating with 
PRPs, the State must agr~e to include the followina information in its CA 
application and be prepared to make the f ollowina aaurances in the final CA. 
Except where noted, the followina information and assurances must be certified by 
the State's Governor, Attorney General, desianee, or appropriate state aaency. In 
States where these authorities overlap among different State offices, all applicable 
sianatures will be required. • 

1. ne State must provide a letrcr outlinina the State enforcement 
aatborities that provide the basis for initiatina enforcement actions 
aaainst PRPs (c.~ adminiitrativc or judicial enforcement) which can 
result in sccuriaa the necessary response. · 

2. The State must desi1n1te i lead ·aaeacy RPM and lead State attorney for 
the site. Also. if multiple State offices arc funded for a site, one must 
be desianated as the lead State aaency. · 
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3. The St:ite must conclude su::essful negoti3tions by entering into :in 
enfor:e:it:le order or decree. or by issuing some other enfor:e:ible 
document reQuiring the PRP to conduct an RI 'FS :ind:or RO.'RA in 
:ic:ord:in:e wirh CERCL . .\. as amended by SAR~ (including remedies 
consistent with Section 1:1 cleanup St3ndards). the NCP. and applicable 
EPA polic~ and guidance. 

4. The State must agree to conduct negotiations and develop settlementS 
consistent v.·ith CERCLA Section 122 procedures on notice and negotiation 
time frames (Section 122(e)), ensuring adeQuate public participation 
(Section 122(d)) and reQuiring that covenants not to sue contain a 
·reopener· provision (except for special CO\ i!:iants, ~ mjnjmjs settlements 
or extraordinary circumstances )(Section 122( f) ). 

S. For issuing notice letters and negotiating with PRPs ro conduct 3n RI 'FS. 
the State must agree that the issuance of notice letters and negotiations 
will be consistent with CERCLA, as amended by SARA, the NCP. and 
rele .. ·ant £PA Superfund enforcement policy and guidance. 

o If a settlement is not reached within 90 days after notice to PRPs. 
the State must notify EPA and recommend either continuing with 
negotiations or other enforcement actions or reQuesting initiation of 
a State- or Fund-financed Rl/FS. (If negotiations have begun prior 
to awarding the CA. the State must notify EPA within 90 days after 
award.) If EPA and the Seate determine that neaotiations should 
nor co11tinue, the State may request that the CA be amended to 
redirect remaining funds toward a Fund-financed Rl/FS (subject to 
availability of funds). lf EPA and the State d·etermine that 
negotiations should continue, the State must provide a revised time 
schedule and date for conclusion of neaotiations. · 

·· 6. For issuina notice letten and negotiating with PRPs to conduct an 
RD/RA, the State must aaree that, the issuance of notice letten and 
negotiations will be consistent with CERCLA, as amended by SARA, the 
NCP, and relevant EPA Superfund enforcement Policy and auidance. 

o If a neaotiated settlement is not reached within i20 days after 
notice to"PRPs, the 'State must notify EPA and recommend either 
continuin1 with ne1otiations, proceediDI with other enforcement 
actiom. or establishin1 a schedule ror conductina a Fund-financed 
cleanup. (If ne1otia1ions bave beiun prior to awarding the CA, the 
State must notify EPA within 120 days after award.) lf EPA and 
the State determine that neaotiations should not continue. the State 
may request that the CA be amended to redirect remainina funds 
toward other adminiltrative or judiciaJ enf orcemenr activities 
(subject to availability of funds). Ir EPA and the State determine 

· that negotiations should continue, the State must provide a revised· 
time schedule and date for conclusion of neaotiations. · 

6 
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The Sr:ue must compile and maintain ln ldministrati\·e record :JS recuired 
under Se.:ticn 113 of CERCLA. the ~CP :>nd applic:tble EPA guid::in:e. 

The State mus! conduct a community relations progr:sm in :iccordJnce 
wirh rhe SCP and applicable EPA guidance. 

In the event th3t the State determines after exec:.ution or the CA th:H 
Stare laws or other restrictions prevent the State from acting consistent 
with CERCLA. as amended by SARA, the State must agree to promptly 
notify and consult wi1h EPA regarding the use or such la~·s or other 
restrictionsb. 

The State must retain in a central file all documents produced, collected, 
received. or issued as part of its issuance of notice letters and 
negotiations with PRPs. "These documents may be required for subseQuent 
State or Federal enforcement action or future cost recovery activities. 

Examples of such documents include: 

a. Lim of names or PRPs receiving notice letten or information 
request letters and copies of the letters; 

b. Information and data collected as a result of PRP searches and 
notice letters or information request letters (waste-in lists; 
volumetric rankings; etc.); . . 

c. Descriptions or the .problems ar thr site (such as the site histo~y. 
environmental and public health concerns. and previous response and 
enforcement activities); 

d. Negotiati~n strategies or ·aoals and specific response actions so'1ght; 

e. listings or PRPs involved in the neaotiations (such as names. 
addresses and phone numbers, and other possible PRPs and reasons 
they were considered or rejected); 

f. Expecte$i and actual time schedules and dates for conclusion or 
. neaotiatiom (such u first neaotiation session with PRPs. etc.); and 

a. Copies of the final order or decree and accompanyina documenu 
(RJ/FS or RD/RA statement or work and work plans). 

b In the course or neaotiatina the CA. consistency with Seclion 121 and Section 
122 (notice. public participation and covenanu not to sue) should bt assured . 

. 7 
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B. Fund:itle 'ori;e Letter ?nd 'ego1j:i1jon !Jsks 

This se:110n outlines specific fundJble tasks for conducting negoti:itions \I, ith 
PR Ps. These t:isks p:ir:i:Jel those condu;1ed by EPA. 

I. Various tlsks may be conducted to notify PRPs. Fundable t:isks include: 

a. Identifying recipients of notice letters by reviewing the results of 
PRP searches. 

b. Drafting notice letters to be issued to PRPs. This task may include 
tailoring EPA's model notice letter to address the specifics of the 
case or to reQuest specific responses from various PRPs. 

c. Mailing notice letters. This task also includes ensuring knowledge 
that the letters are received by PRPs (e.g., certified return receipt) 
and that replies are sent to the State. 

d. Receiving and sorting out response letters and revie\l.·ing and 
ansv.·ering Questions raised by PRPs. 

e. Maintaining copies of notice letters issued, responses received, and 
other documents rele,,.ant to the site. 

f. Releasing the names of notified PRPs, in order for all notified 
parties to begin organi'zing among themselves in anticipation of 
negotiations with the State. Releasina the names of notified PRPs 
to other interested parties may be done in accordance with State 
Freedom of Information laws and requi~emenu. 

g. Constructing other relevant information (such as a summary of 
volumetric· contribution) to help in organizing PRPs and preparing 
for negotiations with PRPs. 

2. Various wks may be conducted durina neaotiations with "PRPs. These 
tasks can be broken down into three broad areas: project manaaement, 
technical wks. and leaal 1&1ks. (Project manaaement and technical staff 
may perform parts of some leaal mks, and leaat smf'f may perform pans 
of some project manaaement tasks.) Fundable tasks for these three areas 
include: · 

a. Analyzjna information provided by PRPs in respanse to notice letter 
and information requests (such u development of transactional data 
bues usina waste-in lists, ve»lumetric rankinas. and type of 
involvement and years of association with the site). 

b. Reviewing relevant and applicable Policies and auidance documents. 

c. Analyzing, reviewing, and providing comments on work plans, 
samples, studies. and other scientific and technical data. 

d. Assessing site conditions. 

8 
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e. Defining rechnical poincs open for discussion (such as number :ind 
pl:Jcement of samples; scope of che invescig3cion; remedi:il options 
10 be considered; cleanup standards and cechniques 10 be met; and 
operable units 10 be addressed). 

f. Re\·ie~·ing and responding 10 PRP proposals and/or counter proposals. 

g. ldenrifying applicable and relevant and appropriate requirements 
(ARARs). 

h. Establishing a negotiation ream (legal and 1echnical members) and 
defining eac:h team member's role, authority, and responsibilities. 

1. Holding meetings to follow up the notification process. 

J. Performing legal research (suc:h as applicable laws. need for 
precedenr. ere.) to support rhe negotiation effort. 

k. Negotiating with PR.Ps (including "'- minjmjs parties, et al.). 

I. Analyzing settlement alternatives. 

m. Monitoring strengths and weaknesses of State and PRP positions and 
evidence to be taken to trial should the negotiations fail. 

n. Preparing drafr orders and decrees for PRP review and comment. 

o. Assessing PRP commenu on the draft order and preparing and 
issuing the final order. 

p. Meeting w.ith EPA and/or expert witnesses to discuss rhe draft order 
and other aspecu .of the enforcement action. 

Q. Oevelopina a payment plan for fines or cash settlements. 

Community relations tasks are alao allowable activities under a CERCLA CA. 
The State is responsible for conductiBI a c=ommunity relations program during · 
negotiations with .PR.Ps. The Srate should ref er to Chapter 6 of the auidance 
entitled Commypity. Bclatipm Jn Supcrfund - A Handbpok when requesting CA funds 
for. and whea developina. such a proaram. 

Ill. Eyndin1 Sg1e Admjniura1jvg apd Judjcjal Eofgrcgmgnt Actiops at NPL Sjtcs 

If EPA and a Seate aaree to desianate.1ites u State-lead enforcement. and 
private panies do not aaree willinaly to 'lean up the sire. the Srate may pursue 
admjnistrative or judicial enforcement action aaainst PBPs to compel 'leanup (in 

State or Federal Coun. u appropriate). These actions are considered while an 
Rl/FS is being 'ompleted in order to plan. in the event that a settlement is not 
reached. whether the design is to be finan"d by the Fund. whether to issue a 

9 



unil:uer:il order :ind or v.·hether to file a judicial action for injun.:ti\e relief. 
Therefore. EP.\ v.ill nor fund these actions unless the steps outlined :ibo\e h:i\·e 
been .:omplered or pursued. Where this situ:ition o.:curs. EPA m:iy fund the St:ire 
!or these :i.:tions ag:iinst the PRPs. 

However. EPA v.·ill consider other factors that justify or reQuire pursuing 
administr:iti\:e or judicial enforcement to compel performance of the RL'FS. For 
instance. States as part of their enforcement process may typically issue unilateral 
administrative orders either to initiate the negotiation process (tantamount to a 
notice) or at the termination of negotiations where no settlement is reached (i.e .• 
PRPs failed to execute or sisn the enforcement document). EPA may fund the tasks 
necessary to prepare and issue the unilateral administrative order. The Stare must 
outline the factors for pursuing this method of enforcement in the CA application. 

A. Condjtjons for Fundjng St3te Admjnjsrratjve or Judjc:ja! Enforc:rmept Actjom 
Coder a Coopcraij\e ouecmeot 

In order to receive funding from EPA for administrative or judicial 
enforcement actions against PRPs. the State must agree to include the followins 
information in its CA application and be prepared to make the following assurances 
in the final CA. Except ~·here noted. the following information and assurances 
must be certified by the State's Governor. Attorney General. designee, or 
appropriate State agency. In States where these authorities overlap among different 
State off ices, all applicable signatures will be required. 

. · 

1. The State must provide a letter outlining the State enforcement 
authorities that provide the basis for initiatins enforcement actions 
against PRPs (e.g .. administntive or judicial) which can result i~ securing 

. the· necessary response . 

2. The State must designate a lead asency RPM and lead State attorney for 
the site. Also, if multiple State offices are funded for a site, one mim 
be designated as the lead State asency . 

.l. The Stare must issue a unilateral order and/or file a judicial action 
reQuirina the PRP to conduct an Rl/FS or RD/RA in accordance with 
CERCLA, ·as amnded by SARA (includina remedies consistent with Section 
121 cleanup standards), the NCP and applicable EPA policy and auidance. 

4. The Stare must asree to conduct negotiations and develop settlemenu 
consistent with CERCLA Section 122 proc:edures or. !lOtice and negotiation 
time frames (Section 122(e}), ensurins adequate put •• c participation 
(Section 122(d)) and requirina that covenants not to sue contain a 
•reopener• provision (except (or speciaJ covenants, sk mjnjmis senlements 
or extraordinary circumscances)(Section 122(f)). 

S. The State must compile and maintain an administrative record as required 
under Section 113 of CERCLA, zhe NCP and applicable EPA 
guidance. 

10 . 
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6. The State must ,;onduct a communi1y relations program in accord:ince 
wi1h 1he SCP and applicable EPA guidance. 

In the event th:u the State determines after execution of 1he CA th:it 
St:ite laws or other restrictions prevent the Staie from 3c1ing consistent 
with CERCLA. as Jmcndcd by SARA. the State must agree to promptly 
notify Jnd consult with EPA rcg3rding the use of such laws or other 
restrictions'. 

8. The State must retain in a central file all documents produced. collected. 
received. or issued as part of its administrative or judicial enforcement 
against PRPs. These documents arc generally reQuired as part of an 
action to compel PRPs to take a response action or for cost recovery. 
Examples of such documents include: 

a. Descriptions of problems at the site (such as the site history, 
environmental and health concerns, and responses and enforcement 
activities preceding litigation). 

b. Objectives of litigation (such as relief and/or monetary penalties 
sought). 

c. Statutory prov1S1ons upon which the case is being built (such as 
State and/or Federal statutes). 

d. Factors leading to the need for litigation (such as the legal history 
of the case and other elements of the case). 

e. Proposed litigants and evidence of use of the site (such as names. 
how they are linked to the site, and other possible litigants and 
reasons they were considered or rejected). · 

f. Potential problems with the litiaation (such as any anticipated 
defenses. problems with consistency with NCP, and reasons for 
uraency in proceeding with litigation) . 

. 8· Summary of the contents of the documentary file (such as technical 
documents, administrative decisions, correspondence, pleadings, 
documentation and minutes of negotiations and technical discussions 
with PRPs, and other relevant documents). 

h. Previous settlement discussions and proposals made by the State 
and/or PRPs. 

c In the course of negotiating the CA, consistency with Section 121 and Section 
I :2 (notice, public participation and covenants not to sue) should be assured. 

11 
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1. Expected 3nd actu31 time schedule for litigltion (such ls motion for 
first disco,ery, first summ3ry judgment, first deposition. etc.l. 

J. Copies of final judgments or consent decrees :ind 3ccomp:inying 
documents. 

B. Eundi!ble A.dministratjve or Judjcja! Enforcement Tasks 

This section outlines specific fundable tasks for administrative or judici:il 
enforcement against PRPs. These tasks parallel those conducted by EPA. 

Various tasks may be conducted during an administrative or judicial 
enforcement action against PRPs. These tasks can be broken down into three broad 
areas: project management, technical tasks, and legal tasks. (Project management 
and technical staff may perform pans of some legal tasks. and legal staff may 
perform parts of some project management tasks.) Fundable tasks for these three 
areas include: 

I. Analyzing information provided by PRPs in response to notice letters and 
information ·requem (such as development of transactional data bases 
using v.·aste-in lists, volumetric rankings, and type of involvement and 
years of association with the site). 

2. Reviewing relevant and applicable policies and guidance documents. 

3. Analyzing, reviewing. and providing comments on work plans, samples, 
studies, and other scientific and technical data. 

4. Analyzing previous negotiations and PRP proposals and/or counter 
proposals. 

S. Defining technical points to be addressed during litigation (such as 
technical and scientific data supporting selection of a particular remedy, 
cleanup standard and/or technique and endangerment, and release of other 
elements of proof under State law). 

6. Compilina and evaluatina testimony and depositions. Hiring expert 
wimesses throu&b the State's procurement procedures. 

7. Identifying ARARs. 

8. Developina a litigation team (leaal and technical memben) and definina 
each ·team member's role, authority, and responsibility. 

9. Organizing all documents collected and aenerated throughout the case. 

I 0. Performina leaal research (such as leaal history and theory of the case 
and statutes upon "'hich to proceed). 
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11. Reviewing proceedings of previous negoti:itions and settlement offers. 

1 :. Conducting discovery and deposition tasks. 

13. Preparing ple:idings. motions, and briefs. 

I J. Preparing expert witness testimony. 

IS. Analyzing potential defenses to the case. 

16. Assessing settlement alternatives. 

17. Preparing pretrial order. 

18. Trying the case in court, if a pretrial settlement cannot be reached. 

Community relations tasks are also allowable activities under a C:ERCLA CA. 
The State is responsible for conducting a community relations program during an 
administrative action or litigation against PRPs. The State should refer to Chapter 
6 of the guidance entitled Commynjty Relasjons jn Syperfynd - A Handbook when 
requesting CA funds for, and when developing, such a program. 

13 
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StJte-lead enforcement Cooperative Agreements should contain the provisions 
found in Sections I (A-F) and : (8-M. 0-T) of Appendix F of the EPA manual S1!Lt 
Participation in the Superfund Program. In addition. they should also contain the 
following provisions. 

A. State Enforcement Autborjtjes 

In providing CERCLA funds for State-lead enforcement PRP search, 
notification, negotiation. and administrative and judicial enforcement. the State bas 
shown it possesses the legal authorities to pursue such actions to ensure 
performance of the response action. EPA asks the State to outline these authorities 
in the Cooperative Agreement application. 

·The State possesses the legal authorities to pursue enforcement actions to 
ensure performance of the private party response action. The State agrees to 
use these authorities if private parties are unwilling to implement the 
necessary response action. These legal authorities are outlined in a letter 
from [offjc:ial provjdjna WW.]. dated [ and is attached to the 
Cooperative Agreement application: 

B. Qesjgnujon of Lead Sjte Project Manner and Lead Attorney/Coordjnujon 
Amona Acpropriue State Offices 

CERCLA enforcement actions are a joint effort, involving individuals with 
projec:.t management, technical. and legal expertise. To this extent, enforcement 
actions require close coordination and cooperation between technical experts ar:id 
attorneys to ensure successful results. EPA asks the State to identify State 
officials who will represent this expertise and ensure that the various State offices 
involved in the enforcement action are involved in the development and execution 
of the Cooperative Agreement. 

-"The State has designated (name. title. address. phone nymber] to serve as lead 
agency remedial project manager for the (WJ. The State has designated 
(name. tjtJe. address. phone number] to serve u lead attorney for the [W,). 
All appropriate State offices involved in the execution of the enforcement 
action planned for the (UW have been coordinated with in developina this 
Cooperative Agreement application.• 

14 
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C. Concisten;\ with EP.; PoliC\· and GuidJnce 1 

In pursuing enfor;ement actions against PRPs. the State must Jssure thJt su;h 
J::tions Jre consistent with CERCLA. as amended by SARA. the SCP. :ind relevant 
EPA Superfund enforcement policy and guidance. 

For PRP Se;uches: 

·in conducting PRP searches funded by this Cooperative Agreement. the Sme 
agrees to ensure that such activities will be consistent with relevant EPA 
Superfund enforcement policy and guidance. including but not limited to: 

o U.S. EPA. Office of Waste Programs Enforcement. Potentjal!v 
Responsjb!e Pam· Search Manya!, August 27, 1987: 

For Issuance of ~otice Lemrs and RI 'ES !'l:egotiatjons wjth PRPs: 

·in issuing notice letters and conducting Rl/FS negotiations funded by this 
Cooperative Agreement. the State agrees to ensure that such activities will be 
consistent with CERCLA. as amended by SARA, the National Contingency Plan. 
and relevant EPA Superfund enforcement policy and guidance, including but not 
limited to: 

o U.S. EPA, Office of Solid Waste and Emergency Response. Ioterim 
Gujdance .on Notjce Letters. Neaosjatjons and Informatjon Ex~. 
October 19, t987; 

o V.S. EPA. Office of Solid Waste and Emergency Response. Interim 
Gujdanc:e on Potentially ResPOnsjble Party Parrjc:jpatjon jn Remedial 
lnvestjg31jons and Feasjbjljty Stydjcs, (pending); 

o U.S. EPA, Office of Emergency and Remedial Response, Gyjdance on 
Remedjal InveSJjHtjons ynder CERCLA ind Gyjdance on Fcasjbjlitv 
Srudjes ynder CERCLA, June 1985: 

For Issuance of Notjcc Lenea and RQ/RA Neaotjatjons wjth PRPs: 

·1n issuing notice letten and conductin1 RD/RA negotiations funded by this 
C0operative Aareement, the State agrees to ensure that such activities will be 
consistent with CERCLA, as amended by SARA, the National Contingency Plan. 
and relevant EPA Superfund enforcement policy and guidance, includins but not 
limiced to: 

o U.S. EPA, Office.of Waste Prosrams Enforcement, lnterjm Gyjdanc:e 
on Ngtjce Leuea. Ncggtjarjgns and InCormatjgn Elchanac. 
October 19, 1'987; 

The policies cited in this section should not be construed as all inclusive or 
entirely relevant to each sire-specific enforcement action. Other policies that 
may exist or be developed in rhc future may also need to be ref e.renced in a 
Cooperative Agreement. lo addition, some of the policies listed above are 
currently being revised (such as the Rl/FS and RD/RA guidances): 

1s· 

• 
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o L".S. EPA. Office of Solid W3ste 3nd Emergen:y Response. Oifice er· 
Enlor:ement and Compliance ~onitoring. L".S. DepJrtment of Jus1;:e. 
lnrerim CERCLA Se1tlement Polip. December S. 1985 (to the e"<tent 
not superseded by Section 1:: of CERCLA); 

o lJ .S. EPA. Office of Emergenc.y and Remedial Response. 
Superfund Remedja! Pesjgn and Remedial .~qion Gyid3nce. 
Revised. June 1986." 

For Admjnjstratjve and Judjcja! Enforcemeot Actions asajnst PRPs: 

·in conducting administrative and judicial enforcement actions funded by this 
Cooperative Agreement. the State agrees to ensure that such activities will be 
consistent with CERCLA. as amended by SARA. ·the National Contingency Plan. 
and rele'"ant EPA Superfund enforcement policy and guidance. including but not 
limited to: 

o U.S. EPA, Office of Solid Waste and Emergency Response. 
Office of Enforcement and Compliance Monitoring, U.S. 
Department of Justice. lpterjm CERCLA Settlement Policv, 
December 5. 1985 (to the extent not superseded by Section I:: 
of CERCLA); 

o U.S. EPA, Office of Emergency and Remedial Response, Syperfynd 
Remedjal Ocsjan and Remcdja! Actjon Gyjdanc:e, Revised, June 1986." 

D. Consjstency wjtb Section 122 of CERCLA 

State negotiations and settlements will need to be consistent with Section 122 
. of CER_CLA and relevant EPA Superfund enforcement policy and guidance when 

State enforcement actions are funded under a cooperative agreement. 

·rn conducting nesotiations and develop ins settlements funded by this 
Cooperative Asreement, the State agrees to be consistent with CERCLA Section 
122 procedures on· giving notice and establishing negotiation time frames· 
(Section 122(e)); ensuring adequate public panicipation (Section l22(d)); and· 
requiring that covenants not to sue contain a ·reopener· provision (except for 
a special covenant not to sue, a·a mjnjmjs settlement, or in an extraordinary 
circumstance) (Section l22(f)).• 

E. Tjme Frame for Ncaotjatjons 

When conducting neaotiations funded under a CERCLA Cooperative Agreement. 
the State must attempt to settle with PRPs within a specified time frame. EPA 
asks the State to notify EPA if a settlement iS not reached within this time frame· 
and to recommend whether negotiations should continue with the PRPs. 

16 
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For RI 'fS -.:egoti:itions: 

"If 3 settlement is not reached within 90 days after notice to potentiJlly 
responsible p:1r1ies for their conduct of the Rl:'FS. the State agrees to notify 
EPA and recommend either ( 1) continuing with negotiations or other 
enforcement actions or (2) reQuesting initiation of a State or Fund-financed 
Rl.'FS. (If negotiations have begun prior to award of the Cooperative 
Agreement. the State agrees to notify EPA within 90 days after award.) If 
EPA and the State determine that negotiations should not continue, the Stare 
may reQuest that the agreement be amended to redirect remaining funds toward 
a Fund-financed Rl/FS (subject to availability of funds). If EPA and the Seate 
determine that negotiations should continue, the State agrees to provide a 
revised time schedule and date for conclusion of negotiations." 

For RD 'RA Nt:gotiaxions: 

"If a settlement is not reached within 120 days after notice to potentially 
responsible parties for their conduct of the RO/RA. the State agrees to notify 
EPA and recommend either ( 1) continuing with negotiations, (2) proceeding 
v.·ith other administrative or judicial enforcement actions, or (3) having EPA 
establish a schedule for conducting a Fund-financed cleanup. (If negotiations 
have begun prior to award of the Cooperative Agreement, the State agrees to 
notify EPA within 120 days after award.) If EPA and the State determine that 
negotiations should not continue, the State may reQuest that the agreement be 
amended to redirect remaining funds toward other administrative or judicial 
enforcement actions. If EPA and the State determine that negotiations should 
continue, the State agrees to provide a revised time schedule and date for 
conclusion of negotiations.• 

f. · Forma!jzjng Syccessful Ncgotjatjons. and Admjnjstratjve or Jydjcja! Enforcement 
Actjons 

Jn pursuing negotiations with or enforcement actions asainst PRPs, the Stare is 
required to culminate successful actions by enterina into an enforceable order, or 
decree or issuing some other enforceable document requiring the PRP to conduct the 
response action in accordance with the NCP and relevant EPA policy and guidance. 

"The State aarees to culminate a successful (tym of enforcement actjonl by 
issuina a (type gf enforceab!C docymcntJ for the (name of sjreJ, requiring the 
private parties to conduct .the response action in accordance with CERCLA, as 
amended by SARA, NCP, and applicable EPA policy and guidance." 

G. Admjnjstntivc Rccgrd 

"The State agrees to compile and maintain an administrative record consistent 
with Section 113 of CERCLA. as amended by SARA, the National Contingency 
Plan, and relevant EPA policy and guidance, including but nor limited to: 

o U.S. EPA, Office of Waste ·Programs Enforcement/Office of Emersenc:y 
and Remedial Response, Adminjstratjvc Records for Occjsjons on Sclcctjon 
of CERCLA Response Actions, May :?9, 1987. 

17 
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The record sh3ll cont:iin informltion upon which the decision on selection of 
the response 3.:tion w3s b3sed. The record shlll be maintlined lt or ne:ir the 
site. lnd :i .:op~ sh:ill be maint:iined lt the [name of Stilte lead lgenc\ 
re;ei1 ing the ;oooeqti,·e agreement). 

H. Communin Relations 

·The Stare agrees to prepare and implement a communiry relations plan for 
this site. The State further agrees to comply with the National Contingency 
Plan and all relevant EPA policy and guidance on community relations. 
especially Chapter 6. Communjty Relarions jn Sypcrfynd: A Handbook when 
implementing the community relations plan throughout the response: 

I. Qevjujon From CERCLA. AS Amended By SARA 

State laws or other restrictions may prevent States from acting consistent ""·ith 
CERCLA. as amended by SARA. ln those instances, the State must agree to 
promptly notify and consult with EPA regarding the use of such laws or other 
restrictions. 

"Where Stare laws or orher restrictions ma~· prevent Che State from acting 
consistent with CERClA, as amended by SARA. the State agrees to promptly 
notify and consult with EPA regarding the use of such la""·s or other 
restrictions." 

J. Majntajnjns Enfore1mcnt-Be!ated Documents jn a Central file 

"The State agrees to ·maintain a central file of all documents produced, 
collected, received. or issued as part of the enforcement aetivities func;led 
under this Cooperative Aareement. The State understands that these 
documents may be required for subsequent State or Federal enforcement action 

·e or future cost recovery accivities: 

K. Cbanaes to Scgoe of Work 

The State must agree to notify EPA in the event that Stare or PRP plans or 
actions substantially change the scope of work for wks funded under the CA. 

"The State agrees to notify EPA in the event that State or PRP plans or 
actions substantially chanae the scope of work for mks funded under this 
Agreement. ·Prior to issuance, such changes will be submitted to EPA for 
review to ensure technical adequacy and compliance with the cerms of this 
Agreement.• 

18 
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CERCLA fl.'.'Dl'.'G Of 
POTE'.'TIALL Y RESPO...,SIBLE PARTY O\.ERSICHT BY 

ST.~ TES AT :\A TIO'.' AL PRIORITIES LIST SITES 

PCRPOSE 

The purpose of this guidance is to assist EPA Regional offices and St:ites in 
funding, under a CERCLA cooperative agreement (CA I. of State oversight of 
potentially responsible parties (PRP) conducting remedial investigations (RI). 
feasibility studies (FS). remedial designs (RO), and remedial actions CRA 1 at sites on 
the National Priorities List (NPL ). The guidance also discusses funding of States 
during an EPA-lead enforcement response action. 

BACKGROt.:~D 

The Office of General Counsel has concluded that CERCLA funding m3y be 
. provided to States to support a broad range of enforcement-related response 
activities. This is in addition to State-conducted. Fund-financed Rl/FS activities to 
support enforcement actions at NPL sites. The reason is that such activities are 
included under CERCLA Section 104(b) and consequently are eligible for CERCLA 
funding.• 

The role of States in ovenight of a PRP-conduc:ted Rl/FS and RD/RA depends 
on whether the State or EPA negotiated and entered into the administrative order · 
(AO) or consent decree <CD). If the State negotiated the AO or CD. then the State 
has the lead for oversight of the PRP's work. If· EPA negotiated the AO or CD. 

'then EPA has the le3d for oversight of the PRP's work. When EPA has the lead 
for oversight. the State may receive management assistance funding in order to 
review PRP response activities at the site. 

The State may also, under. certain circumstances, undertake various, mutually 
agreed upon oversight activities at federal lead sites. These circumstances include 
Federal CERCLA Section 104 and 106 settlements with PRPs in which the State is a 
participant, as authorized under Section 121(() of CERCLA. as amended by SARA, 
and State oveniaht thac c:an resulc in a more effective and timely response to PRP 
implementation activities. funhermore, States may be used in place of EPA 
contractors to meet the qualified third party oversisht requirements outlined· in 
Section 104(a)(J) of CERCLA, as amended by SARA. 

• L.A. DeHihns, Authority so Use CEBCLA so Provjde Enforcement Fundjna 
Assjsrance to St31es, July 20. 1984, and February 12, 1986. 
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G l"IDA~CE 

In determining whether to fund 3 St:ite to provide oversight of 3 PRP response 
J.:ti0n. the Region should employ the same st:indard of review it uses to ev3lu:11e 
.:on:rJ:tors providing oversight for the Regional office. The Region should also 
3ssess the State's ability to meet the cl:i.ssification criteria outlined in the EPA and 
Association of State and Territorial Solid Waste Management Officials (ASTSWMOl 
poli:y memorandum or October 1. 1984. entitled "EPA/State Relations in 
Enforcement Actions for Sites on the National Priorities List." In :iddition. EPA 
He:idqu:irters is in the process of developing additional classific:ition guidance b:ised 
upon SARA and the upcoming revisions to the National Contingency Plan (~CPl. In 
reviev.·ing a CA for av.·ard. the criteria should be applied to the site. Once the 
State requests CA funding, the Region should pay particular attention to the 
itemized budget submitted along with the CA application. The budget should be 
c:ircfully reviewed to ensure tl\at adequate resources and staff expertise arc devoted 
to the site. Along witl\ these considerations, the conditions and requirements 
outlined in this guidance must be incorporated in the CA application prior to av.·:ird. 

The guidance explains the conditions for awarding funds and lists the fund:ible 
tasks for each activity. This guidance does not preclude the Regions from including 
additional enforcement-related conditions in the application, if warranted. 
Furthermore. it is imperative that applicable provisions outlined in Appendix F of 
the EPA manual Stare Partjcjpatjon jn the Syperfynd Prouam be incorporated in 
each CA application. See Attachment A for those applicable provisions and sample 
l:ingu:ige for the enforcement provisions. 

State yearly funding requirements for activities outlined in this guidance must 
be included in the Region's Superfund Comprehensi"e Accomplishments Plan CSCAP). 
The Region and State should be working closely during the SCAP development 
process to ensure that State funding requirements are adequately addressed in the 
-fin:il pl:in. When developing CA applications for these activities. the State Project 
Officer (SPO) should work closely with the Remedial Project Manager (RPM) :ind 
Regional Counsel to ensure that the application is sufficient and complete. SPOs 
should also coordinate closely with their Headquarters Regional Coordinator in the 
Off ice of Waste Prosrams Enforcement (OWPE). The Regions wm continue to be 
responsible for awardins the CA. 

I. Fundjna Stare Oveni&bJ of PRPs • State Enforcement Response 

If a .State successfully nesotiates to have the PRPs conduct the RI IFS or 
RD/RA, it will be in the State's interest to oversee their work. States should 
obtain a commitment from PRPs to pay for their Rl/FS oversight costs when 
negotiatin& with PRPs, prior to either requesting funds from EPA or drawing dov.·n 
on monies already awarded in a CA. The PRPs may want to reimburse States for 
rheir oversiaht costs at the end of each year or at the completion or the response 
action, rather than providins the monies up front. In this case, States should 
assure initial fundins of oversight of the PRPs' Rl/FS. This may be done using 
State funds or EPA funds, to the extent available. Where EPA funds arc used, 
States may pay back EPA upon receipt of the PRPs' money, or EPA may receive the 
money directly from the PRPs. 
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There may be situations where post·SARA State RI FS negotiations and 
scnl::ments by St:ites do not include :i PRP commitment to pay for oversight. The 
R::gion:il office must remind the St:ites of the CERCLA Section 104(a)( I) requirement 
ln.:1 .::tosely scrutinize State c:3pability or willingness to seek oversight costs before 
proceeding with a CA. Ordinarily, Regions will not fund State oversight costs when 
Scltes have not obt:iined such costs in an order or decree. ln addition. States 
should arr:inge for PRPs to pay for their RD/RA oversight as well when negoti:iting 
with PRPs. 

A.I Condjtjons for Fundjng Under a Cooperatjve Aueement: Oversjgbt of RI 'ES 

In order to receive funding from EPA for oversight of a PRP·conducted Rl/FS. 
the State must include the following information in its CA application and be 
prepared to make the following assuraoces in the final CA. Except where noted. 
the following information and assurances must be certified by the State's Governor. 
Attorney General, designee. or appropriate State agency. 

. · 

I. 

., .. 

3. 

The State must have issued or negotiated an enforceable order, decree. or 
other enforceable document rcquirina the PRP to conduct an Rl/FS in 
accordance with CERCLA, as amended by SARA. the NCP, and applicable 
EPA policy and guidance. A copy of the order must be included in the 
CA application.b 

The State must provide a letter outlinina the State enforcement 
authorities that resulted in the issuance or neaotiation of the 
enforcement document. 

The State must assure that it believes the PRPs have the technical, 
managerial, and financial capability to conduct the Rl/FS . 

4. · The State must assure that it ·will prepare a Record of Decisio~ (ROD) or 
other decision document and select a remedy that is consistent with 
CERCLA, as amended by SARA, the NCP. and relevant EPA policy and 
guidance . 

.S. The State must conduct a community relations prog-ram in accordance 
with the NCP and applicable EPA guidance.c 

b If the enforceable document is a three party 11reement (EPA. State, and 
PRP). the CA need only cite it since a copy should already be in EPA's 
possession. 

c See the document Commynjty Relatjpns jn Syperfynd: A Handbook, especially 
Chapter 6 which deals with community relations durina enforcement actions. 
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6. The Stlte must compile lnd maintlin ln :idministr:lti\e record ls reQuired 
under Se:tion 11 j of CERCLA, the SCP and appli;:ible EPA guid:ince. 

7. The State must agree to the following general principles c:onc:erning PRP 
p:iyment of RI 'FS O\'ersight c:osts. whic:h may be spelled out in the 
State's order or decree: 

a. The State will document its oversight com. 

b. PRPs will reimburse EPA for its oversight costs (either directly or 
through the State). 

c. PRPS agree that they are liable to EPA under Section I 07 of 
CERCLA for unpaid oversight costs, plus associated enforc:ement 
com and interest from the date of demand by EPA or State. 

8. In the event that the State determines after execution of the CA that 
State laws or other restrictions prevent the State from acting consistent 
with CERCLA. as amended by SARA. the State must agree to promptly 
notify and consult v.·ith EPA regarding the use of such laws or other 
restric:tionsd. 

A.2 Condjtjons for Fundjna Linder a Coopu31jvc :\uccmcm: Oversjght of RQIRA 

In order to receive funding from EPA for ovenight of a PRP-conduc:ted 
RD/RA. the State must include the following. information. in iu CA application and 
be prepared to make the follo'lt.'ing assurances in the final CA. Except where noted. 
the following information arid assurances ·must be certified by the State's Governor. 
Atiorney General, designee. or appropriate State agency. · 

1. The State must have issued or neaotiated an enforc:e:ible order: decree, or 
other enforceable document requiring the PRP to conduct an RD/RA in 
accordance with CERCLA. as amended by SARI\, the NCP. and applicable 
EPA policy and 1uidanc:e. A copy of the order must be included in the 
CA application.• 

2. The State must provide a letter outHnin1 the State enforcement 
authorities that resuhed in the issuance or neaotiation of the 
enforcement document. 

d In the course of negotiating the CA. consistency with Section 121 and Section 
122 (notice, public: participation- and covenanu not to sue) should be assured. 

• If the enforceable document is a three parry aareemenr (EPA. State. and PRP), 
the CA need only cite it since a copy shoukS already be in EPA 's Possession. 
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The State must assure that it belie"es the PRPs have the technicJI. 
mJnageri::il. :ind fin:inci:il c::ip:lbility to conduct the RD 'RA. 

The State must o;ubmit a ROD or other decision document consistent with 
CERCLA. as amended by SARA. t_he NCP and relevant EPA policy and 
guidJnce. This documentation must be included in the CA applicaiion or 
be submitted as a condition to drawing down on oversight funds.' 
Funding will not be allowed unless EPA formally concurs in writing wich 
the State's ROD or other decision document. 

The State must conduct a community relations program in accordance 
with CERCLA, as amended by SARA, the NCP and applicable EPA 
guidance. 

In the event that the State determines after execution of the CA that 
State laws or other restrictions prevent the State from acting consistenc 
with CERCLA. as amended by SARA. the State must agree to promptly 
notify and consult with EPA regarding the use of such laws or other 
restrictions•. 

B. I Fyndable Ovenjght Task$" RI 1FS 

In preparing and reviewing the CA application, it might be helpful for St3tes 
and Regions to consider oversight as consisting of review tasks, field-related tasks. 
:lnd enforcement tasks. A community relations program is also an essential aspect 
of the response action. States should attempt to specify, in the enforceable 
document, the roles and responsibilities of the PRP as distinsuished from the roles 
and responsibilities of the State in each of these major ac:tiv ities. 

I. Revjew tasks conducted by the State include: 

a. Review preliminary plannins documents; 

b. Review and comment on scope of work and work plans; 

If the enforceable document is a three party asreement (EPA. State, and PRP). 
the CA need only cite the ROD since a copy should already be in EPA 's 
possession. 

1 Jn the course of nesotiating the CA, consistency with Section ~21 and Section 
122 (notice, public participation and covenants not to sue) should be assured. 

23 



983I.6t 

c. Re' iew and comment on St3ndlrd oper:iting procedures rsu:h lS 
Qullity :issurance Qualit~ control plans. sampling pllns. hellth lnd 
slfety pl:ins. and data m:inagement plans): 

d. Review and comment on draft RI reports: 

e. Review final RI reports: 

f. Review and discuss FS objectives: 

g. Review and comment on draft FS: 

h. Review final FS; 

1. Prepare the proposed plan for remedial action and draft and fin:il 
ROD; 

j. Compile and respond to public comments on the RI/FS and proposed 
plan for remedial action; 

k. Review PRP monthly progress reports: 

I. Organize and participate in technical meetings on the Rl/FS ""'ith 
the PRP~. PRP contractors, and/or EPA. 

2. Fjeld-related tas!(s conducted by the St!lte include:h 

a. Conduct environmental monitoring (e.g., air, water); 

b. Take and analyze split samples or confirmatory samples; 

c. Provide on-site presence/inspection of P·RP field activities. 

3. Enforcement tasks conducted by the Seate include: 

. a. Track deliverable schedules and submission dates spelled out in the 
enforcement document; 

b. Initiate enforcement action for non-compliance with terms and 
conditions of the enforcement document. 

4. Community rclatjons tasks condu·cted by the Seate include: 

a. Notify ~ocal newspapen of site activities planned or underway; 

h The amount and scope of field-related tasks to be funded by EPA during 
oversight should be negotiated on a case-by-case basis. 
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b. Conduce dis.:ussions 1.1.·irh the ::iffe:ced .:ommunit~ in the lo:::ile 0r" lhe 

site; 

c. Prepare community relations plans; 

d. Hold public comment period _on the Rl!FS; 

e. Brief local and State officials; 

f. Hold public meetings on technical aspects of the site; 

g. Prepare fact sheets and press releases and disseminate information; 

h. Prepare summaries of public concerns. 

B.:? fundab!e Oversjght Tasks: RD'RA 

.· 

I. fundab!e oversjgbt tasks- RP 

a. Revjew tasks conducted by the State for RD include: 

o Participate in technical design briefings for RD initiation; 

o Review design scopes of work; 

o Conduct technical meetin1s on the RD· with the PRPs, PRP 
contractors, and/or EPA; 

0 Assist in reviewing preliminary design documents and design 
chan1es which may affect remedy selection; 

o Review and comment on value engineering screening submittals; 

o Review .and comment on quality assurance project plans, site 
safety plans. and intermediate desi1n documents; 

o Review and comment on plans for operation and maintenance 
developed by PRP; 

o Review final RD. 

b. Enforcement tasks conducted by .the State for RD include: 

o Track deliverable schedul.es and submission dates spelled out in 
the enforcement document. 

o Initiate enforcement action for non-compliance with terms and 
conditions of the enforcement document. 
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. c. Communitv relations t:isks conducted by the State for RD 
include: 

o Prepare fact sheets and notify public on RD :ic1ivi1ies and on 
what the RD is expected .to entail; 

o Continue prior community relations activities as needed. 

Fundab!e oversight tasks: R :\ 

a. Revjew tasks conducted by the State for RA include: 

o Review and comment on PRP or PRP contractor work plans, 
site safety plans, and QA/QC procedures; 

o Revie~· any construction change orders that may alter the 
approved remedy and amend the CA, prepare a discussion of 
significant changes from the proposed plan in the Record of 
Decision (ROD), and/or amend the ROD as appropriate subject 
to adoption of the amended ROD by EPA: 

o Review and comment on draft and final RA reports; 

o Participate in pre-construction and pre-final construction 
conferences; 

o Review .PRP or PRP contractor monthly progress reports; 

o Organize and participate in technical meetings 011 the ·RA with 
the PRPs, PRP contractors, and/or EPA: 

o Ensure that the re~edy is completed anJ operational. 

b. Fjeld-related tiasks conducted by the State for RA include: 

o Provide monitorina and oveniaht of-construction activities; 

o Take and analyze split samples or confirmatory samples; 

o Be present at trial runs and shakedowns of major equipment; 

o Participate in pre-Cinar and final inspections and project 
acceptance. · 

c. Enforcement tasks conducted by the State for. RA include: 

o Track deliverable schedules and submission dates spelled out in 
the enforcement document; 

16 
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o lniti:ite eRforcement action for non-compli:in.:e with terms :ind 
conditions of the enforcement document. 

d. Communitv reluions tasks conducted by the State for RA 
include: 

o Revise original community relations plans to incorporate any 
changes reQuired due to remedial design and construction 
activities; 

o Conduct discussions with the affected community on the 
selected remedy and planned construction activities; 

o Hold meetings with the public during the RA. 

II. Funding State Management Assistance and Q .. ·ersjght of PRPs - Federal 
Enforcemeot Resoonse 

A. Management Assjuance pyrjng a Federal Enforcement Response 

If EPA has negotiated the administrative order or consent decree with the 
PRPs. EPA will have the lead for oversight of PRP activities and for community 
relations. In this situation. States may receive fundins for manasement assistance. 
Manasement assistance essentially will involve review tasks and is explained in 
Volume I of the EPA manual State Parrjcjpatjon jn the Superfynd Prouam. EPA 
~ill not fund States to hire contractors for manasement assistaru:e tasks1 

B. Oversight purjng a Federal En(grcement Rcsoonse 

The State may also, under certain circumstances, undertake various, mutually 
agreed upon oversight activities in place of EPA. These circumstances may include 
the following: 

I. Federal CERCLA settlements with PRPs in which the State is a 
participant, as authorized under Section 12 l(f) of. CERCLA, as 
amended by SARA. 

2. · State ovenight that can result in a more effective and timely 
response to PRP implementation activities. 

3. furthermore, States may be used in place of EPA contractors to 
meet the qualified third pany oversight requirements outlined in 
Section 104(aXI) of CERCLA.i 

Under this scenario, the State would conduct oversight activities in-house. 
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This me:ins the St:ite would be conducting some review. field-rel:lled. lnd ·or 
;ommunit~ rel:itions t:isks along with or in place of EPA or EPA 's conlrlctor. For 
e:i;h task. the CA application should clearly outline the roles and responsibilities of 
rhe Srate as disringuished from rhe roles ~rid responsibiliries of EPA or EPA 's 
conrractor. 

Where EPA has the lead for oversight, EPA encourages the State 10 conduct 
oversight tasks only if it has the in-house capability to do the work. Generally, 
EPA will nor fund the Srate to hire contractors for oversight tasks unless it 
provides adeQuate justification for their use. Furthermore, EPA will not fund States 
to conduct oversight tasks that duplicate EPA's efforts . 

28 
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PRO\"ISIO'S SPECIFIC TO STATE-LEAD E:"i'FORCE~1E~T O\"ERSICHT 
OF POTENTIALLY RESPO,.._SIBLE PARTIES 

State-lead enforcement oversight Cooperative Agreements (CA) should contain 
the provisions found in Sections 1 (A-F) and 2 (8-M. 0-T) of Appendix F of the 
EPA manual State Partjcjparjon jn the Superfynd Proaram. In addition. they should 
also contain the following provisions. 

A. lssyjng an Enforceable Order. Decree. or Other Enforceable Document 

Before EPA funds oversight. the State is required to issue an enforceable 
order. decree. or other document that requires the PRP to conduct a Rl/FS and/or 
RD/RA in accordance v.;ith CERCLA. as amended by SARA, the NCP, and applicable 
EPA guidance. A copy of this enforcement agreement must be included in the CA 
application. 

·The State issued a (type of enforceable document) for the (name of sjte) 
dated ( ), requiring a (tvpe of response actjon) in accordance with 
CERCLA. as amended by SARA, the NCP, and applicable EPA policy and 
guidance. A copy of this enforcement agreement is attached to the 
Cooperative Agreement application."1 

B. Staie Enforcement Authorjtjes 

In providing CERCLA funds for State-lead oversight of PRPs. the State has 
shown it possesses the legal authorities to pursue administrative or judici31 
enforcement action to ensure performance of the response action. £PA asks the 
State to outline these authorities ·in the CA application. · 

"The State possesses the legal authorities to pursue administrative or judicial 
enforcement action to ensure performance of the private party response action. 
The State agrees to use these authorities if private parties (I) do not meet the 
terms of the order, decree, or other enforceable document, or (2) are ·unwilling 
to undertake subsequent phases of the response action. These legal authorities 
are outlined in a letter from (official provjdina lWll), dated [ ], and 
is attached to the Coopentive Agreement application.· 

If the enforceable doc:ument is a three party agreement (EPA, State,.and 
PRP). the CA should read •and EPA• after "The State• and only cite the 
enforceable doc:ument since a copy should already be in EPA 's possession. 
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C. At:ilit' cf PR Pc to l"ndemke Jnd Finance the Recponse Action 

In settling with PRPs to undertake the response action. the St:ite belie\'eS thJt 
the PRPs h3ve the technical, managerial. and financial capability 10 conduct the 
response 3Ction. 

For RI tFS oversjght: 

·The State believes that the PRP has the technical, managerial. and finJncial 
capability to undertake the Rl;FS." 

For RPIRA oversjght: 

·The State believes that the PRP has the technical. managerial. and financi::il 
capability to undertake the RD/RA." 

0. Consjstenc\' wjtb EPA PoljC\' and Gujdance2 

In overseeing PRP conduct of response actions, the State must assure that 
such actions are consistent with CERCLA, as amended by SARA. the NCP. and 
applicable EPA policy and guidance. 

For Rf/FS oversjght: 

·in conducting Rl/FS o~ersight funded by this Cooperative Agreement, the 
State agrees to ensure :that the priv~te party Rl/FS is consistent with 
CERCLA. as.amended-by SARA; the National Contingency Plan, and relevant 
EPA policy and guidance, including but not limited to: 

o U.S. EPA, Office of Emergency and Remedial Response. GMjdance on 
Remedjal lnve51jsatjons Under CERCLA and Gujdance on Feasjbjljt" 
Srydjes Under CERCLA, June 190. · 

o U.S. EPA, Office of Solid Waste and Emergency Response. lnserjm 
Gyjdance go Pgtentjally Responsjble Paay ParticjpaJjgn jn Remedja! 
inve51jsujgns and feasjbjljty Stydjgs, (pending). 

o U.S. EPA, Office of Solid Waste and Emergency Response, Interjm 
Gyjdance on Complianc;e wjth Applicable gr Relevant and Approprjase 
Rcgyjrements. Federal Bcajster. August 27, 1987.• 

' 

2 The policies cited in this section should not be construed as all inclusive or 
entirely relevant to each site-specific enforcement action. Other policies that 
may exist or be developed in the future may also need to be referenced in a 
Cooperative Agreement. In addition. some of the policies listed above are 
currently being revised (such as the RI/ES and RD/RA guidances). 
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For RD R ~ O\e~sighr: 

"In :onducting RD RA oversight funded by this Cooper1tive Agreement, the 
St3te lgrees to ensure 1ha1 the private party RD.'RA is consistent with 
CERCLA. as amended by SARA. the Nat-ional Contingency Pl:in. lnd relevlnt 
EPA policy and guidance. including but not limited to: 

o U.S. EPA. Office of Emergency and Remedial Response. !\fanual Superfund 
Remedjal pesjgn and Remedjal Actjon Gujdance, June, 1986: 

E. $electjon of Remedy 

·At the completion of the private party RI/FS. the State agrees to recommend 
a proposed remedial action plan. develop a Record of Decision (ROD) or other 
decision document. and select the remedy consistent with CERCLA. as amended 
by SARA. the National Contingency Plan. and relevant EPA policy and 
guidance. including but not limited to: 

o U.S. EPA, Office of Solid Waste and Emergency Response, lnterjm 
Gujdance on Superfund Selectjon of Remedy, December 24, 1986." 

F. Change; to Scope of Work 

The State must agree to notify EPA in the event that State or PRP plans or 
actions substantially change the scope of work for tasks funded under the CA. 

"The State agrees to notify EPA in the event that State or PRP plans or 
actions substantially change the scope of work for wks funded under this 
Agreement. Prior to issuance, such changet will be submitted to EPA Tor 
review to ensure technical adequacy and compliance with the terms of this 
Agreement." 

G. Commynjrv Relarjons 

"The State agrees to prepare and implement a community relations plan for 
this site. The Seate will not initiate oversight field activities until EPA has 
approved the plan. The State funher agrees to comply with the National 
Contingency Plan and relevant EPA policy and 1uidance on community 
relations, especially Chapter 6, Commynity Relations in Syotrfund· A Handbook 
when implementing the community relations plan throughout the response.· 
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H. Administr:1ti'e Record 

"The St:ite :igrees to compile and maintain an administrative record consistent 
with Section 113 of CERCLA. as amended by SARA, the National Contingency 
Pl:in. and relevant EPA policy and guidance, including but not limited to: 

o U.S. EPA. Office of Waste Programs Enforcement/Office of Emergency 
and Remedial Response, Admjnimatjve Records for Decjsions on Seleqion 
of CERCL.4> Response Actjons, May 29, 1987. 

·The record shall contain information upon which the decision on selection of 
the response action was based. The record shall be maintained at or near the 
site. and a copy shall be maintained at the (name of State lead Agency 
recejvjng the cooperuive agreement).· 

I. PRP Pavment of Oversjght Costs 

9The State agrees with the following general principles concerning PRP 
payment of Rl/FS oversight costs, which may be spelled out in the State's 
order or decree: 

o The State will document its oversight costs; 

o PRPs will reimburse EPA for its oversight costs (either directly or 
through the State); and 

o PRPs agree that they are liable to EPA under Section I 07 of CERCLA for 
unpaid oversight costs, plus associated enforcement costs and interest 
Trom the date of demand by EPA or State: 

J. Qcvj31jon From CERCLA. As Amended By SARA 

State laws or other restrictions may prevent States from acting consistent with 
CERCLA, as amended by SARA. In tflose instances, the State must agree to 
promptly notify and consult with EPA regarding the use of such laws or other 
restrictions. 

-Where State laws or other restrictions may prevent the State from acting 
consistent with CERCLA,. as amended by SARA, the State agrees to promptly 
notify and consult with EPA regarding the use of such laws or other 
resuictions: 
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COST ESTl~IATES FOR BL"DG ETI~G ST ATE E~FORCBIEST ACTl\"JTIES 

Cosr estim:ites hJ\e been developed for CERCLA enforcement :ictivities. which 
Jr:: fund:ible through EPA cooperative a·greements (CA). The cost estimates :ire ro 
be us::d ~ u l ~in assisting the State and EPA in budgeting these 
Jctivities during development of the Superfund Comprehensive Accomplishments Pl:in 
(SC AP). 

EPA has set forth policy on the types of activities to be funded through CAs 
in rhe Office of Solid Waste and Emergency Response (OSWER) guidances which :ire 
listed below and are part or this package. 

o CERCLA Funding of State Enforcement Actions at National Priorities List 
Sites (OSWER Directive Number 983 l.6a ). 

o CERCLA Funding of Oversight of Potentially Responsible Parties bv St:ites 
at National Priorities List Sites (OSWER Directive Number 983 l.6b)_-

Each of these guidances describes the conditions for funding under a cooperattve 
:igreement and the ac:tivities that will be funded. What follows are cost estimates 
which States and EPA may use. at their discretion, for budgeting each of the 
:ictivities during the SCAP development process. 

In developing these· cost estimates, staff were interviewed in the EPA Office 
of Enforcement and Compliance Monitoring (OECM) and the Office of Waste 
Programs Enforcement (OWPE). Both ·offices maintain workload budset models which 
assign resources to different activities. In both models, the activities arc similar to 
those fundable under CAs. 

The OECM model contains budget estimates for EPA attorneys· and other leg:il 
costs. The OWPE model contains bud set estimates for. both intramural (EPA 
technical and administrative) and extramural (contractor) costs. The ~uramural 
costs were based on a separate OWPl report. At enforcement sites all three 
general cost catesories •• (1) legal, (2) technical and administrative, and (3) 
contractor •• are realized in varying proportions depending on the activity taking 
place. · 

The followina sections discuss the EPA budget models. The first section 
discusses the underlying assumptions applicable to the models and to each 
enf orc:ement activity. The remaining sections provide budget estimates for each 
activity and the considerations that may bavc an impact on the estimates. 
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The three following gener:il :issumptions should be m:ide: 

I. 

3. 

One full time eQuivalent (FTE) is eQu:il to 2.080 hours per ye:ir b:ised on 
::o active days (out of :60). An FTE includes technical and 
administrative costs. as well as travel and communications. One FTE. 
based on a mean salary of Sl0,000 a year. is eQual to S52,SOO. 

An overall rate of S60 per Level of Effort (LOE) hour was used to 
estimate the extramural costs. 

These cost estimates are based solely on Federal experience. Although· 
States may employ similar cost estimates when developing their SCAP 
reQuests actual State coses funded through CA may be significantly lov.·er 
than described by the models. 

POTE~TIALLY RESPONSIBLE PARTY SEARCHES• 

PRP search procedures have become more clearly defined as EPA's program 
experience has increased. Additionally, EPA has developed a PRP search manual 
which serves to streamline the process and reduce the variance in costs. The costs 
may vary depending on the number of PRPs at the site. The point at which a PRP 
search is terminated is an additional consideration in the cost estimate. PRP 
searches are to be substantively completed in order to issue 1eneral notice letters 
sufficiently in advance of the Rl/FS special notice to allow PRPs to come together. 
Nonetheless, at some sites, EPA Regions are continuing PRP search activities during 
negotiations and throughout the remedial investi1ation and feasibility study <RI/FSl 
and even into the remedial desian and remedial action (RD/RA). While these search 
actions are appropriate, the costs of PRP searches should not be attributed to these 

·activities but rather should be attributed to the PRP search activity. 

Average Duration of PRP Search: 

Average Cost Estimate: 

2 Quarters (or 6 months) 

s 15,225 • 
sso.ooo. 
s 7,175 • 

••••••• 
$73,100. 

Technical and Administrative 
Extramural · 
Leaal 

Total 

• The PRP .search cost includes names and addresses of generators, but does not 
include information on .the volume or nature (especially hard evidence that the 
materials were hazardous substances) of the hazardous substances or a 
volumetric ranking, or the PRP's ability to pay. Information on the volume 
and nature of the substances, a volumetric ranking, and ability to pay are p3rt 
of the NBAR process. This is described as •NBAR information Collection· in 
the OWPE workload budget model. 
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ISSL' A~CE OF ~OTICE LETTE "c;; A:"D ~EGOTIATIO!'IJSb 

Costs for issuing notice letters :ind conducting nc:goti:itions v:iry depending on 
th: number of PRPs at :i site. The cost of issuing notice letters and conducting 
negotiJtions :ilso v:iries depending on the phase of response. Rl/FS or RD/RA. 
Since RD.'RA negoti3tions involve selection of the remedy and development of the 
Record of De:ision (ROD> or other decision document. this 3Ctivitv usuallv takes 
longer but reQuires less extramural support. · · 

Aver:ige Duration of Notice Letter 
lssu:ince and Negotiations for Rl/FS: 

A ver:ige Cost Estimate: 

A veragc Duration of Notice Letter 
Issu:ince and Negotiations for RD/RA 
and Operation and Maintenance: 

Average Cost Estimate: 

2 Quarters (or 6 months) 

$14,175 ·Technical and Administrative 

$50,000 • Extramural 
$13.125 ·Legal 
••••••• 
$77.300 • Total 

3 Quarters (or 9 months) 

518,375 ·Technical and Administrative 
$30,000 • Extramural 
S 7,875 • Lesal 
••••••• 
$56,250 • Total 

ADMINISTRATIVI AND JUDICIAL INFORCEMENT ACTIONS 

Most of the c·urrent data on 106 injunctive cases· were based upon cases 
ref erred prior to completing the Rl/FS. Future cases will not be referred until 
after the Rl/FS is completed. Remedies and supporting data should be well-defined 
for future cases. The Administrative Record will serve as the basis of support for 
the techni.cal remedy thar is selected. The estimates below reflect these factors. 

Average Duration· of Administrative 
and Judicial Enforcement Actions: 

Average Cost Estimate: 

14 Quarters (or 42 months) 

s 68,250 
$284,000 
s 10,500 
•••••••• 

• Technical and Administrative 
Extramural 

• Legal 

S362,7SO • Total 

b This category includes issuance of the notice letters. Also, for Rl/FS it 
includes a draft order and SOW. For RD/RA it includes a draft consent 
decree and proposed work plan. It does not include judicial referral of the 
consent decree. 
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O\"ERSIGHT OF Rl.'FS 

RI FS O\ersight costs mly increlse be::luse of the new reQuiremcnts of the 
Sui:-::rr·und Amendments lnd Re3uthoriz:uion Act CSARAl. For 3 PRP-conducted 
RI FS. SARA reQuires competent third party oversight personnel and allo~·s QuJlii"ied 
:ontrl::tors to conduct the work. EPA is curr.ently developing guidance th3t will 
define more c!eJrly wh3t appropri3te oversight should entail during haurdous w3ste 
site clelnups <RI FS 3nd RDiRA). This guidance when issued should help ~·ith more 
efiective cost estimates of such oversight. 

.·hcrlge Duration of RJ/FS Oversight: 

A\ crlge Cost Estimate: 

O\"ERSICHT Of RD/RA 

JO Quarters (or 30 months) 

S 99,750 • Technical and AdministrJtive 
$200,000 • Extramural 
S 0 • legal 
•••••••• 

S:?99,750 • Total 

A project's construction costs cannot be precisely predicted at the completion 
of the Rl.'FS. and the project error range is as much as SO percent more to 30 
percent less than estimated costs. Non-construction specifications and 
en'"ironmental controls may require more review than a typical construction project 
not related to hazardous waste. The costs for these controls are difficult to 
predict. Overall, however, project design .and construction costs and the costs to 
review the design are interrelated and somewhat predictable given the following 
lSsumptions: 

o Construction costs for Supcrfund remedies arc approximatel"y SO percent 
·· of the cost of total remedial action; and they exclude transportation. 

disposal, incineration, and other such costs. 

o The estimated average RA cost is S 10 million, but may increase to s:o 
million by 1989 due to SARA's requirement of more permanent remedies 
which may call fo"r usin1 alternative technologies. 

o Design costs are rou1hly 6 percent of the total project construction 
costs. 

o Desian review costs are roughly 2S percent of design costs. 

Again, EPA is.currently developing oversight guidance that will set forth detailed 
procedures for RD/RA oversiaht. 
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A ver:ige Cost Estimate: 

9831.6c 

4 Qu:irters (or 1: months) 

S 31.500 • Technic:il and Administr:iti\"C: 
$150,000 · Eittr:imur:il 

.S 0 ·Legal 
•••••••• 
Sl81,500 ·Total 

1: Quarters (or 36 months) 

S 94,500 ·Technical and Administrative 
$300,000 - Extramural 
S 0 - Legal ......... 
$394,500 - Total 
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REC0'-1'-fE~DED PROCEDl'RES FOR HEADQl'ARTERS!REGIO~AL RE\"IE\\ 
A'.'D CO,Ct:RRE,CE OF l'ITIAL E'FORCDIE~T COOPERATIVE AGREE\IE,TS 

I. PROCEDl"RES FOR REQL'ESTl'G Fl'~DS ..\~D REVISING THE C..\SE 
\IA:" AG BIE~T-BlJDGET DRAFT COOPERATIVE AGREEMENT APPLICA TIO:" 

o The Region should reQuest cooperative agreement funds during the SCAP 
development process. The SCAP should be revised Quarterly, if necessary. 
The Region should consult with the respective States prior to developing 
and revising the SCAP. 

o The State may develop a cooperative agreement application and submit it 
to the Regional State Project Officer (SPO). 

o The Regional Coordinator (RC) in the Compliance Branch, Office of W3s1e 
Programs Enforcement (OWPE). will review the draft application in 
coordination with the Contracts Management Section (CMS) in the 
Technical Support Branch, OWPE. 

o OYw'PE will send its comments on the application to the SPO. The Region 
should give the State combined EPA comments CHQ and Region). The 
State will then prepare a final application for submittal to the Regional 
Administrator for award. 

2. REGIONAL SUBMITTAL AND HEADQUARTERS SIGN-OFF FINAL 
COOPERATIVE AGREEMENT APPLICATION 

o CMS will receive a copy of the final cooperative agreement application. 
which will have a commitment notice attached. The dollar amount for 
award, cooperative agreement number, and description should already be 
entered on the commitment notice. 

o CMS arid the RC will review the final application and have. the 
commitment notice sianed by the appropriate Headquarters managers. For 
CAs of S2SOK or less. the Director of OWPE's signature is required. For 
CAs of over S2SOK, the Assistant Administrator of the Off ice of Solid 
Waste and Emeraency Response's signature .is required. 

o After "sianatures have been obtained, CMS will obtain the proper 
accounting information from OWPE's Program Management and Support 
Ofnc:e (PMSO). · 

o After signatures are obtained and accountina information has been 
entered on the commitment notice, the CMS will send only the 
commitment notice back to the Reaion for use in awardina the CA. 
Delegation has aiven .CA award authority to the RA. (CMS will keep the 
copy of the CA application and a photocopy of the commitment notice on 
file for budget purposes) .. The SPO will send a sianed copy of the CA 
document to CMS after •ward and acceptance by the State. 
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t:SJTED STAT~S ESVJROSMESTAL PROTECTIO~ ACiE~C\' 
W ASHl~CTON. D.C. 2CM60 

JANl41~ 

ME:MOMNPtlM 

St:BJECT: Expansion ot Direct R•t•rral of Ca••• to th~ 
Department ot Justice 

9 a 9 t.S A 

FROM: Thoma• L. Adam•, Jr. . \., '- ~ 
Aa•i•tant Administrator ~ ...... .-w "-· ~~ 

TO: Reqional Adminiatrator•, Reqion• I - x 
Deputy Reqional Admini•trator•, Re9ion• I - x 
Regional. eoun•el•, Region• I - x 
A••i•tant Adminiatratora 
Aaaociata Enforcement Couna•l• 
OEOI Ottice ~iractora 

.I • BACKCiBQtnfI) 

Durinq th• paat year, •Y office ha• vorkad clo••lY with 
th• Region•, th• Headquart•r• pr09raa office•, and th• Land 
and Natural Resource• Diviaion of th• U.S. Department of 
Justice (DOJ) to expand the u•• of direct referral of ca•••· 
on January 5, 1988, !PA and DOJ entered into an aqreement 
which expanded the cateqori•• of civil judicial ca••• to be 
ref erred directly to DOJ Headquarters troa th• !PA Reqional 
of tic•• without sy prior concurrence. In enterin9 into thi• 
aqre .. ent, EPA ha• taken a major step toward• atreaalininq 
th• enforceaent proc••• and aore fully utilizin9 our Re9ional 
entorc..-nt capabiliti••· · 

on January 13, 1988, the Adminiatrator signed an interim 
deleqationa packa9e which vill allow th• Aqency to immediately 
implement expanded direct referral• to DOJ. A final deleqa
tiona packa9• ia nov beinq prepared tor Graen Border review. 
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Thi• memorandWI provides quidance to EPA Headquarters 
and Reqional personnel reqardinq procedure• to follow in 
implementinq th• expanded direct referral aqreement. Prior 
guidance on direct referrals appear• in a November 28, 1983, 
memorandum from Courtney Price entitled "Implementation of 
Oirect Referral• tor Civil Ca••• Baqinninq December l, 1983." 
That quidanca i• •uper••d•d to th• extant that th• current 
guidance replace• or chanq•• procedure• ••t forth therein: 
otherwise th• 1983 document remain• in affect. 

II. spMMARX 

Effective immediately for non-CtRCLA casea, and affec
tive April l, 1988, tor CERCLA cases, the Reqion• will 
directly refer to th• Department of Ju•tic• all civil cases 
other than tho•• listed in th• attachment to thi• memorandum 
entitled "Ca••• Which Will Continue to be Referred Throuqh 
Headquarters." Thi• attachment li•t• ca••• in new and 
emarqinq proqram• and a few, hi;hly-eelected additional 
cataqori•• of ca••• where continued referral throuqh EPA 
Headquarter• ha• been determined to be appropriate. EPA 
Headquarters will have 35 day• to review tbe ca•• •iaul
taneou•ly with DOJ. EPA Headquarter• will focua it• review 
primarily on eiqnificant leqal or policy iaau••· If major 
~eqal or policy i••u•• are raiaed durinq thi• review, EPA 
Headquarters will work with th• Region to expedite r••olu
tion. 

Attached i• a copy ot th• aqreeaent between EPA and OOJ, 
which i• incorporated into thi• quidance. Many ot th• 
procedure• for direct referral of ca••• are adequately 
explained in th• aqreaent. However, tber• are •o•• points I 
would lik• to apbaaize. 

III. fBOC:EDQR!!S · 

A. neg BmC'f TO 

'l'ha··attached •tr•••nt liata tbo•• cateqori•• ot ca••• 
which au•t continue to b• ref erred throuqh tb• Of tic• of 
!nforc•aent and Compliance Monitorin9 (OIOI). All other 
ca••• •hould be referred directly by th• Reqional Ottic• to 
DOJ Headquarter•, with th• followin9 two exceptiona: 

(l) ca••• which contain count• which could b• directly 
referred AJlSl count• which require prior !PA Headquarters 
review •hould be referred throuqh EPA Headquarter•, and 
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(2) any ratarral which transmit• a consent decree 
should be referred throuqh EPA Headquarters, except 
where existinq dalaqation• provide otherwise. 

It you are uncertain whether a particular case may be 
directly referred, you should contact th• appropriate 
Associate Entorcement Counael tor quidanca. 

B. PUPARATIOH AKO DISTRIBCTIOH or ~ PACJtAGES 

Th• contents of a referral packaqe (either direct to OOJ 
or to EPA Headquarters) should contain thr•• primary divi
sions: (l) a cover letter: (2) the litiqation report: (3) t~e 
documentary file supportinq th• litiqation report. 

The cover latter should contain a swmaary of the · 
following elements: 

(a) 

(b) 

(C) 

(d) 

(•) 

( f) 

identification of th• propoaed defendant(•); 

th• atatutas and requlationa which are th• baaia 
for the propoaed action aqainat th• detendant(a): 

the ••••ntial f acta upon which th• propoaed action 
ia baaed, includinq idantitication ot any ai;ni-
ficant tactual iaauea: · 

propoaad relief to b• aou9ht aqainat defendant(•): 

si911iticant or pracedential laqal or policy issues: 

contacts with th• defendant(•), includinq any 
previoua adainiatrative enforcement actiona taken: 

lead Reqional leqal and technical personnel; 

any other aapact of th• ca•• which i• ai;niticant 
and ahould b• hiqhliqhted, includin9 any extra
ordinary resource demand• which th• ca•• may 
require. 

A dir1'3 r1t1rr1l to DQJ i• tantam;unt to a c1;:tifi• 
catign by tb• R1qion t.h•t it b1lity1a tb• c111 11 1utti• 
ciently d1v1lop1d t;r filinq ·of a cpmplaini. and tb•t tb• 
Begign i• ready. yillinq and apl• t; prpyid• auch 11q1l and 
technical auppo;:t 11 might ·b1 re11onaply r1quir1d tg pur1ua 
th• ca1e thrpuqh litigation. 

R1terral packaq•• 1hould ~· addr111ed to th• Alsiatant 
Attorney G1neral, Land and Natural Reaourc11 Division, u.s. 
Department of Justice, Waahinqton D.c. 20530.. Attention: 
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Chiet, Environmental Entorcement Section. Copies ot all 
reterral packaqe• •hould al•o be ••nt to the As•iatant 
Administrator !or OECM and the appropriate Headquarters 
proqram ottioe. 

9891.Sh 

'OOJ ha• reattirm•d th• time tram• ot the Memorandwn ot 
Understandinq, dated June 15, 1977, for th• filinq ot cases 
within 60 day• attar r•c•ipt of th• referral packaqe, where 
possible. OOJ can request additional intormation trom a 
Reqion on a ca•• or r•turn a ca•• to a R•qion for turther 
development. In order to avoid th••• delay•, r•f•rral 
packaq•• should b• •• compl•t• aa po•aibl• and the Reqions 
should work cloa•lY with DOJ to d•v•lop r•f•rral packaqes. 

c. IDENTIFICATION AHt> RESOIDTION or SICKIFICAllT LEGAL 
AND POLICY ISSOES 

A major element in as•urinq the •ucc••• of th• •>q)anded 
direct reterral proqram is an etf icient proe••• ~o identity 
·and re•olv• •ic;nificant l•qal and policy i••u••· Thi• •hould 
be don• •• early a• poa•ibl• to •••ur• that unr••olved i••u•• 
not delay a referral. Early identification and reaolution 
will alao h•lp the A9ency to avoid d•votin9 aiqniticant 
R•qional r••ourc•• to pr•parin9 a liti9ation report tor a 
ea•• vhich will ultimately be conaid•r•d inappropriate tor 
referral. 

. Th• procedure• make clear that th• R•9ional oftice ha• 
th• initial r••ponaibility for id•ntification ot aic;nifi·cant 
l•qal and policy i••u••· · Such i••u~• •hould be id•ntified to 
OECM and th• appropriate Headquarter• proqram off ic• .a• aoon 
a• a deci•ion i• aad• to proce•d with liti9ation. All 
parti•• •hould then work to addr••• th• i••u•• a• quickly •• 
poaaible, preferably betor• th• referral paclcaq• i• ••nt t~ 
Headquarten. 

Th• aqre .. ent with DOJ alao outline• procedure• for 
Headquarter• review of referral packa9•• to determine wheth•r 
any •iqnif icant leqal or policy i••u•• exi•t which would 
impact filin9, and th• proc••• tor reaolution of aµch i••u••· 
If an iaaue aurtac•• durin9 th• 35-day Headquarter• review 
period, QZCll vill vork tor quick reaolution of the i••u•, 
with eacalation aa nece•aary to top A9ancy aanaq .. ant. Thi• 
should serve prillarily a•·• •aafety valve• for tho•• few 
isau•• not previoualy identified, rather than •• th• point at 
which i••u•• are fir•t raiaed·. 

Finally, if DOJ rai••• a •iqnificant l•qal or policy 
issue durinq it• review, OECM will work with th• Reqion and 
the Headquarter• proqraa otf ice to expedite reaolution of th• 
i••u•. If DOJ mak•• a tentative d•t•rmination to return a 
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referral, DOJ will consult with OECM and the Reqional Ottice 
in advance ot returninq th• referral. 

O. CASB Qt7ALITY/S'l'RATZCIC VALDB 

OECM will evaluate Reqional pertormance a• to the 
quality and strateqic value of ca••• on a qaneric ba•i•. 
While OECM will not r•qu••t withdrawal of an individual 
reterral baaed on concern• al:>out quality or •trateqic value, 
it will con•idar th••• factor• durinq the annual audit• of 
the Of tic•• ot Reqional Counaal and th• annual Reqional 
proqram oftic• raviaw•. Concern• relativa to i••u•• ot 
quality or atrateqic valu• will alao b• raiaad informally aa 
soon as they are identified. 

E. WITHDRAWAL OP CASES PRIOR TO PILDIC 

Ca••• should b• tully developed and ready tor tilinq at 
th• time they ara ratarrad to DOJ Haadquartera. Thua, caa• 
withdrawal ahould be necaa•ary only under th• moat unuaual 
circumatancaa. It, attar con•ultation vith O!CM, vithdraval 
i• datarmined to be appropriate, th• Jle9iona may raqueat that 
OOJ withdraw any directly referred ca•• prior to tiling. 
Copi•• ot th• Reqicn'• requeat ahould b• ••nt to th• Aa•i•
tant Adminiatrator. tor OECM and th• appropriate proqraa 
ottice. 

F. JCAIJC'1'EIWICB OP AGDC'Y•WIDB CUB 'l'RACKIKC: SYSTZK 

In order to aaaur• effective aana9eJ1ent of.th• Agency'• 
•nforc-•nt proqraa, it i• i.Jlportant to maintain an accurata, 
up-to-data docket and ca•• trackin9 ayat... B1qipn1l 
attorn•v• :mu•t c0ntinua to :1po~ t.h• 1tatu1 pf all c11e1. 
includinq dir1ctly :1f1;:r1d c1111. pn a r1qular ba1i1 tbrouqh u•• ot tb• national EnforcfW•nt pqckat Sy•tta. All intor
mation tor the caae required ~y th• caae docket ayat .. auat 
appear in th• docket and be updated in accordance vith 
currant guidance concerning th• autoaatad docket •Y•t~. 

It you have any queatio~•· concerning th• procedure• ••t 
torth in·thi• a .. orandwa, pl•••• contact Jonathan Cannon, 
Deputy Aaaiatant Adai.niatrator tor Civil Entorc .. ~~, at 
FTS 382•4137. 

Attachment 

cc: Hon. Roqar J. Marzulla 
David Buent• 
Nancy Firaatone 
A••i•tant Section Chiefs 
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Honorable Poger J. Marzulla 
Acting Assistant Attorney General 
Land and Natural Pesources Division 
~ashington, D.C. 20530 

Dear Roger: 

Ol•ICl OS 
l"'Ollt".l .. OoT &llO 

COMl\•&Jll'.l YOlllTO'lllo(; 

~s you know, the Agency has been considering changes in 
existing procedures to increase the effectiveness of its enforcement 
program. One change, which we discussed at our recent•meeting with 
you, is a major expansion of the direct referral program for civil 
judicial enforeem~nt actions, whereby such cases are referred 
directly from the Regional Ad~inistrators to your office. 

We believe the past successes of this program and the 
increased maturity of Regional staff warrant adopting direct 
referrals as the basic mode of operation. Thus, with your 
acceptance, we intend to utilize direct referrals to your off ice 
for virtually all civil cases other than those relating to certain 
new statutory authorities or eNrging programs where judi'cial 
enforcement experience is limited. A• •uch progrmn• mature, we 
·will ·expand the scope of direct referrals to cover them. In 
addition, as new programs are implemented under new statutory or 
regulatory requirements, we contemplate an initial period of 
referrals through Headquarters for these ca••• prior to their 
incorporation into the direct referral process. 

Based on di1euaaiona within the Agency and with your staff, 
we would propose that direct referrals cover all civil cases but 
those listed in Attachment A. Thia list includes cases in new and 
emerging program• and a few, highly-selected additional categories 
of cases where continued referral through Headquarters has been 
determined to be appropriate. This would allow direct referral of 
the vast aajority of civil cases, including those which would still 
require aignif icant national coordination to assure a consistent 
approach Cauch as auto coating voe air cases>. For this reason, 
the procedure• applicable to this s~all aub•et.of ca•es as outlined 
in the memorandum entitled ·t~plementing Nationally Managed or 
Coordinated Enforcement Action•: Addendu~ to Policy Framework for 
State/EPA Enforce~ent AQreements• dated Ja"uary 4, 1985 will remain 
in ef feet. 
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For all hut CE~Ct.A cases, this expansion would be effective 
on January 1, 1988. For CERCL> cases, direct referrals would take 
effect on April 1, 1988. ~e anticipate joint issuance by our 
of fices of the model CERCLA litigation report prior to that date. 

Also attached (Attachment ~) is the outline of the direct 
civil referral process as the ~gency intends to implement it. 
This outline refines current direct referral procedures ~Y more 
clearly focusing authority and accountability within the Agency. 

~nder these rnodifie~ procedures, the Regional Off ice has thP. 
lead on direct referrals. The Region will be solely responsible 
for the quality of the referral. In this context, quality 
enc°"1~asses both the completeness and accuracy of the litig~tion 
report and the strategic value of the case. Any problems 
involving case ~uality should be raised directly with the Region. 

nEC~ will evaluate R~gional performance as to the quality 
and strategic value of cases on a generic basis. While OECM wi.ll 
not request with~rawal of an individual referral on the basis of 
concerns about quality or strategic value, we are committed to 
working with the Regional Off ices to assure that current standards 
are maintained or even exceeded in future referrals. We welcome 
your input on Agency perfort"ance to assist us in this regard. 

As the procedures detail, OECM (as well as the appropriate 
~ea~quarters off ice) will continue to ·be actively involved in 
identification and resolution of si;nificant legal and policy 
-issues. Such issues normally should he raised and resolved prior 
to the actual referral •. If such an issue surf aces durinQ the 
JS-day Headquarters review period, we will work for quick .resolution 
of the issue, with eac:alation.as neces1ary to top ~gency ~anagement. 
Durin; the period required for resolution, DOJ will treat the 
referral as •on hold•. In ·the unusual circuft-etance where an issue 
is still unresolved after 60 days from the date of referral, we 
would contemplate vithdrawal of the referral by the Agency pending 
resolution unless a formal •hold• letter has heen submitted in 
accorOance with the procedures contained in the memorandum entitled 
•txpanded Civil Judicial Referral Procedures• rlated August 28, 
1986. 

If a significant policy or legal issue is raised by DOJ during 
its reviev, OECM remains committed to work with the Regional and 
pro;ra~ of fices to a1sure· expedited resolution of the issue. 
Obviously, these procedures are not intended to inhibit d~scus~ions 
between our offices to facilitate a resolution. tn addition, if 
DOJ makes a tentative ~etermination to return a referral, we 
understand that you will consult with 0£CM and the 'e;ional Office 
in advance of returninQ the referral. 
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we believe this expansion in use of direct referrals represents 
a major advance in streamlining the Agency's enforcement process 
and appreciate your support in its implementation. This letter, 
u~on your acceptance, will supersede the letters of 5epte~her 29, 
1983, October 28, 1985, and August 28, 1986 on this subject and 
constitute an amendment to the June 15, 1977 Memorandum of 
Understanding between our respective agencies. 

I apprPciate your continuing cooperation and support in our 
~utual efforts to make our enforcement process ~ore effective. I 
hope this letter ~eets with your approval. If so, please sign i~ 
the space provided below and return a copy of the letter to me fer 
distribution throughout the Agency. 

.attachmeints 

.~pproved: 

Sincerely, 

Thomas t. Adams, Jr. 
Assistant ~dministrator 

"' 1 'r'_ '· :' ··;l 
\ ,. 
('. 

JAM 051998 
I ' • . : 

Poger·J. ~arzGIIa 
Acting Assistant Attorney c;eneral 
Land and Natural Resources Division 
u.s. Department ot Justice 

Date 
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RESPONSIBILITIES ANO PROCEOURF.~ FOR DIPECT P.EFFPP.ALS 
OF CIVIL JUDICIAL ENFORCEMENT ~CTinNS TO THF DEPART~ENT 0F JUSTICE 

(ll Regional Offices have the lead on direct referrals to 
the Assis~ant Attcrney General, Land and Natural P•sources Division, 
Department of Justice <DOJl: Regions will be rP.sponsible for 
the quality of referrals. 

(2l R~gions will identify any significant legal/policy issues 
as soon as the decision is made to proceed with litigation. Sue~ 
issues will be raised in writing for consideration by OECM and tMe 
appropriate Headquarters progra~ office. >ll parties will atte~pt 
to resolve such issues as early as possible, preferably before :Me 
referral package is sent to Headquarters. Pegions will also !lag 
such issues in the cover memo transmitting the referral. 

C3l >t the sa~e time the referral is sent to OOJ, it will be 
sent to OECM and the appropriate Headquarters program offi-ce for· a 
simultaneous and independent review to detennine whether any other 
significant policy/legal issues exist which would i~pact filin;. 

(4l Headquarters offices will complete their reviews within 
35 days of receipt ·of the referral. Each Headquarters office will 
notify the Pegion in vriting of any si;nificant issues identified 
or that no such issues have been identified. A copy of this 
~emorandum will be sent to OOJ. The Heanquarters offices will 
c~ordinate their reviews and, to the extent possible, provide~ 
£onsolidated response. 

CSl If si;nificant issues are identified and n~t readily 
resolved, Headquarters Cthe Assistant Administrator for OEC~l. 
after consultation vith the pro;ram office ~ssistant ~dministrator, 
may request the Regional Ad~inistrator to withdraw the case. If 
the RegiQnal Administrator and the Assistant Ad~ini1trator for ~ECM 
(and, as applicable, th• pro;rl.Jtl office Assistant Administrator! 
are unable to a;ree on th• appropriate resolution of the issue, the 
issue would be escalated to the Deputy Ad~inistrator. 

(&) If a 1ignificant issue is not resolved within ~O days of 
the date.of referral, the case vill nor111ally be withdrawn pending 
resolution·unl••• an appropriate •hold• letter is sent to DOJ in· 
accordance with the prncedures contained in the ~eftlOrandum entitled 
•txpa"d•d Civil Judicial-Referral Procedures• dated August 28, 1~~6 
Cdocu~ent G~-50 in the General F.nforcement Policy Compendiu~.l 

( 7) Headquarters wi 11 NOT ·request wi thdraval of a referral 
package tor any of the following r•asons: 

overall quality of referral package 
-- strategic value of case 

adequacy of doeulflentation 
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(8) It OOJ makes a tentative decision to return a ref@rral 
to EPA, it vill consult with the Regional Office and OECM prior 
to making a final decision to return the case. 

C9) Headquarters will evaluate on a generic basis Ce.g., 
trends or repeated concerns) the quality/strategic value of a 
~egion's referrals. Concerns relative to issues of quality or 
strategic value will be raised infonnally as soon as they are 
identified. 

(10) ~eadquarters oversight will be accomplished primarily 
through annual progra~ and OGC/OF.CM reviews, or ad hoc reviews 
as proble~s are identified in a given Region. ~ ~ 

Note: Where a referral also transmits a signed consent decree 
for Headquarters approval, the procedures applicable to 
processing settle~ents shall apply in lieu of th.ese 
procedures. 
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CASES WHICH WILL CONIIN't:E TO BE R!:FtRJU:p THROUGH HEAOO~ABT!RS 

ALL MtpIAi 

RCBA/CERCI.A; 

TSCA/F!FRA; 

WAT!;R; 

Parallel Proceedinq• -- Federal civil enforcemen~ 
matter• where a criminal inveatiqation ot the same 
violation• i•·pendinq 

tJST enforcement 

Enforcement of RCRA land ban and minim~m 
technoloqy requlationa 

Enforcement of administrative orders tor ac:c:ess 
and penalty cases tor failure to comply wi~~ 
requests tor access (Section 104) 

Referrals to enforce Title III of. SARA, the 
CoJllllunity Riqht-to-xnow proviaiona 

Referrals to compel compliance with or reatrain 
violation• of auspenaion order• under FlFRA 
Section 6(c) 

FIFRA .action• for atop sale•, uae, removal, and 
••izure under section ll 

Referral• to ontorce Title III of SARA, the 
Community Riqht•to-icnov proviaion• 

Injunctive action• under Section 7 of TSCA 
(actiona tor injunctive relief to entorce th• 
requlationa promul9ated under Section 17 or 
Section 6 could be directly referred) 

Clean Water Act pretreatment violation• --failure. 
ot a POTW to implement an approved loc:al 
pretreatment proqraa 

Clean Water Act permit violation• relatinq to or 
determined by bioloqical method• or techniques 
meaaurin9 whole ettluent toxicity 

PWSS ca••• to enforce aqain•t violation• o! 
adaini•trative order• vbiCh var• no~ iaaued uainq 

· an adjudicatory bearing proc••• 
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Cases brouqht under the Marine Protec~:o~, 
Research and Sanctuarie• Act (MPRSA) 

UIC case•l 

Smelter case• 

l The ten ca••• reterred to date indicate that the 
requlationa rai•• interpretive i••u•• ot continuinq national 
siqniticance. There al•o appear• to be a need tor qreater 
experience at 9atherin9 th• .fact• neceaaary to prove violations 
and •upport appropriate relief. For thi• reaaon, th• first 3 ~!C 
cases from each Region •hall be referred through Headquar-;ers. 
Once the A••ociate Enforcement coun••l tor OECM determines ~~at 
the Reqion ha• completed three •ucc•••ful referrals, the Reglon 
may proceed to refer th••• ca••• directly to DOJ. 
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snuoo 
118.000 

12•7 . .00 

1.000.000 

AM11111n1 .4dmin11&ro111r for Water. 
(Fil~ 11-31'1 Filed z-z:• a:u am) 
IMall CICllll -..... 

(l'RL-~J 

Superfund Pfo9r9rn: Notice LAtt.,._ 
NegoU.ttonl and Information 
Eacf\enge 

AOINC:Y: En\ ironmental Protection 
Aaency. · 
AC'nON: R~uest for P\lblic Comment. 

IUMMAltY: The Aaency i1 publishing the 
Mlntenm Cuid1nce on Sotice Letters. 

. Nego11111ons. 1nci lnfor.na11on 
Exch1n9e"' today to 1nfor:'ll Lite public 
1bout ll'leH gu1cielines and to sohc1t 
pubhc commenl. Th11 gu1d:ince co\·ers 
the uH of the sec11on 1z:?(e) special 
notice procedures and other relaied 
aectJement 1uthonues Wlder section 122 
of the Compnthen11ve En\·1ron."ftental 
Rnponse. Compen11lion. and Liability 
Act of 1980 !CERCLA or SuperfWld) 11 
amended by the Superfund Amendmenll 
and Raauthon:uuon Act of 1986 !SARAI 
(hereinafter referred to 11 "CERCLA"J. 
DATI: ~ommen11 mull be ;:rovided on or 
before April ZS. 1988. 
ADD"ua: Commen11 1hould be 
addre11ed to !Cathy Mac~innon. l!.S. · 
Environmental Protccuon Aaency. 
Office of Wute Programs EnlorcemenL 
Cuidanca and Oveni9ht Branch (WH-
5%7), 401 M StreeL SW .. Waarunaton. DC 
20480. 
. '°" "'9mfSll INPOIUIA TtON CONT ACT: 

Kathy MacJCinnon. U.S. Environmental 
Protection Aaency. Office of Wute 
Prosr1m1 EnforcemenL Guidance and 
Oveniaht Branch (WH-5%1). 401 M 
Str.eL sw M waahinaton. oc 20460 1:0:1 
4~M~O. 

,..,.....,. ... ...,. .... .-oaMATICNC The 
suidance emph111111 the in:portance or 

· readuna volWltal')' MttJe:nent1 with· 
potentially mponaible pani11 (PRP•l 
end use1 notice letters. nesotiationa. end 
inlormatio=i eachan9e 11 mechan11m1 
for facilitatinl settJemcn11. Tbe pidance 
n1abli1h11 a proce11 for i11uin; notice 
letten to PRPa. incJudin1 the u11 of the 
1pecial notice procedure• under 11c:1on 
1:%(e) of CFRCLA. The 1uidance 

11tabliah11 1111al'9t1 notification 
proc:eun for l"tmoval and remedial 
actiona. 

The l\lidance alao diac:u .... the 
A,ency·e 11nerel policy for excball8iJll 
information with PRPa. iAdudina a 
diaa&Uion about EPA"• rel1111 of 
Wormanon Wu:ler MCt:ion 1ZZ(e)(1) of 
CERC.-. and EPA'• aul.bontin to 
l"tqu111 information from PRPI ander 
MCtiona 106(1) ud UZ(ell31lbl of 
CERC:V. and MCtion 3001(a) of the 
Reaource Conaervation and Recovel')' 
Act (RaAJ. 

Finally. the ,Wdance dilCUIMI 
variOUI a1pect1 Of the DllOtiation 
proc.eu. Thi• incJudee a dilCllllion 
about neaouation moretoriwna that are 
tngered by the uae of the aecti'on 1%2(e) 
epecial nouce procedures. Thi1 al10 
includes 1 discuuion about concluding 
neglltiauons and managing negoualion 
deadlines. 

The Aaer::y encoW'lgH publ:c 
comment and will reevaluate thi1 
interim auid11nce in responae to 1uch 
comment1 . 

The interi~ auid:ince follows. 
Diie: Novtmber :S. ?!Ir.'. 

J.W.McGr9• 
Act!nJ A11111on1 .'4dmin111ro111r for Solid 
Wcu11 ond £.-:tlf'flncy Rnpon11. 

IHTEJlJM CL'1DANa ON NOT1a 
LEn'DtS. NECOTlA TIONS. "-''D 
IN.FORMATION EXCHANCE 

·Tobie of Colli.no 
I. lntl"Dd\ICtlon 
II. Pllf1IOtl anr1 Scope of Cuilllnce 
Ul. Statuim,· Aul!lonl)• 

A. St1ll1m.na 
B. SpKlll :'<lio11ce ProcedUl'ft .ind 

lnfonna11on RtlHft 
IV. lnfonnauon Eadla111t 

A.. lnfonnauon Reqt.W111 
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L ltdpi11111 of IU/F'S.llld RD/II,;\ 

"Special NollCI 
'. Con11n11 of RI/F'S and RD/M Special 
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t. DOf llolt i.D R-al NetoWlliOt11 
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C. A.daun11tra11u Ordt" and Neto11a11011 
Mon1onwn for Rtmov1ls 
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VW. For Pl&Mer 1nronnauon 

ApJWndit:a 
A.ppenda A:. Tinlin1 or RDIRA Soecaal 

No11c1 Let!tr Append111 B· PRP 
Se11l1m1n1 proceu !or Rl.'F'S anc RO!R." 
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M1111orandum 

SUBJECT: ln1enm Cu1danc1 on ""ouu 
1.entn. s,·1011o111ona. and 1nfo11M11on 
Eacllln11 

ntOM: J. W11111011 Poncr. A.111111:1: 
A.dllluullra l'lr 

TO: R11101111I Adm1ni11,,1on 

l. latroduction 

The Superfund Amendmen11 and 
Reauthonzation Act of 11186 ISARA~ 
wllich amend• the Comprehen11ve 
Environmental Reaponse. 
Compenaation. and Liability Acl of 1980 
(CERCl.A). m11int1ina the 1mpon1nce of 
a ltroftl Sul>erfund enforcement 
pf'Dll'lm. 1 1n partiaalar. SARA . 
emph11;1ze1 the impor:ance of entenng 
into n.,otial!ona and reaching 
1ettJemen11 wtth po11nti11llv re1pon1ible 
parties (PRPal to allow PRPI to coniiuct 
or financa re1ponae actiona. SARA 
1enerally codified the Aaency·a Interim 
CERC.-. Settlement Policy but alto 
11&abliahed 10me new euthorillH and 
proc:echaret that were de11sned to 
fec:ilitall MttJementa. 

A fundamental aoel of the CERCLA 
enforcamen1 prosram 11 to facili1 .. 1e 
volWltary Mttlcmenll. EPA beiievet that 
1uch 11ttJemen11 are moat likely to occur 
when EPA in11rac11 frequently w11h 
PRPt. Frequent 1nteracuon i1 1mpor:ant 
becauae ii pro\•idC1 the oppon:.uuty to 
1han Wormauon about a 1111 and m1)· 
reduca delaya in conductins re1pon11 
actiona caused by the lock of 
communication. lmponant mechan11m1 
for promotina interaction aad facilita11n11 
communication betwnn EPA and PRPs 

• CDCV. el I.., H 1-*d b~ SAIL\ ol 1'1111 
• IWICfPIG 10 111 aft• 11111Unc1 ~• Ct.llC:~ \. 
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indude i11uift1 nonce lttter,. tnterin1 
into neso11a11on1. and txcllan11n1 
information with PRPI. 

Thi.I ru1dance rep la :H the October 
.. ~ 1 .. ruidance on ' ProcedW"el for 
l11uina Notice Lettert" and tbe October 
II. 19&5 guidance on ·~imely ln111a11on of 
R11ponaible Pany S.arch11. luuanc:e of 
Notice Lettel'L and Rtle11e of 
Information." 1 Althoush cenain 
pl"OOedute1 and the limina of variou1 
acUvtli11 have bttn modified. thi1 
,Wduce Nllin1 many fundamental 
11pect1 of the October 12. 1984 and 
Octciber 9. 111&5 fUidancH. In panicuJar. 
thi1 ,Wdanc:.e N-emph11iie1 L'le 
importance of timely 111uance of notice 
letten and the exchange of information 
betwnn EPA and PRPs. ln addition.. thi1 
suidance incofl)oratea 1 moratorium and 
"formal" penod of ne90llillOn (referTed 
to 11 a ne,oliallon moratorium) into the 
1ettlement process. EPA's commnment 
to c:&nj'lng out these ac1:v11111 is c:"Uc1al 
for 1upporting our fundamer:tal goal of 
fac:ilitanng negotiated se!tlemenu. 

n. P\upoH ed Scope of Ciwdaoce 

The pufl)ose of this BUidanc:e is to 
a11111 the Regions in establishing 
procedures for the isaua:ic:e of no1ic:e 
letters to PRPs. for the conduct of 
n19011ation1 between EPA and PRPs. 
and for the exchange of information 
between EPA and PRPs. 

Th11 guidance addrt1111 the use of 
both "general" and "1pec:1l" nouce 
letters for remO\'&I and remed:al acuor.s. 
Special notice letters diffc~ from ser.eral 
notice letters because special :iot:cn 

· triger tbe nesotiauon moratonu:n. The 
· negouation moratonwn i1 the penod of 

time where a moratorium 11 impoaec on 
cenain EPA action• and a penod of 
"formal" ne9oua11on111 t1tabh1hed 
betwnn EPA and PRPt. 

UN of both 1eneral and 1pecial :iotice 
letten are diac:retiona~·. Howtver. tha 
Rqiona are expected to iuue 91neral 
and apedal notic:11 for the v11t majoriry 
or NIDedial acbona. Such notice letten 
will be luued for remedial 
inv11111;1tion1/feuibiliry 1ludiet (RI! 
FS1) Ind remedial d11ip/mnedial 
acuon1 (RD/RAI). Altbolllh it 11 
senerally appropriate to i11ve a 
"removal nouce" for all remo\·al acnon1. 
the Rejion1 are not txPt!Cted to invoke 
the 1ection lZ!(e) 1pec1al notice 
procedure• fOT mott remo\•al1. 

Thil SUidanet al10 addrtlHI the 
limiftl. duraliOI\. Ind conclusion of the 
n110ti1tion montoriwn. Fln1lly. tJU1 
ruid11nce di1eu1111 the proc111 or 
infor!r.ation exc:hanse between EPA and 

In ........ o.11cn .......... d wf'dlf OS\\D 
o.-~"• ~wrnb•" 11).t 1 1110 ~ :. rwtriec1n .. 1y 

PRPI. indudina NqUllll ror ind 
rtltltel or 1ite-1pecific: infonnation. 

an. Statutory Autboriry 

A S.t1/1m1n,. 

Section• 10t{a). 1Z2(a). and UZ(e)(8J 
authori&e nttlaman11 and 11t.1bli1h 
certain condition.1 for alloWina PRPt to 
conduC'l or financ:.e re1ponae actiont. 
Section lOt{aJ authonzn EPA to enter 
into an IF'"lftlDt with PRPs to allow 
PRPI to conduct or finance mponta 
ac:tiont in accordance with 11coon W if 
EPA determin11 that tha PRPt will 
cooduct the rnponae action property 
and promptly. Under 11c:Uon 10t(a). 
PRPI caMOI conduct the Rl/FS un!e11 
EPA determ1n11 th11 the PRP i1 qualified 
to perfonn the RJ/FS. EPA contrac:u 
with or arTang11 for 1 qualified penon 
other than the PRP 10 u111: EPA 111 
overtee1ng and review1ns the Rl/FS. and 
the PRP agrees to numbune the Fund for 
the co111 EPA incun in oversH1ng and 
reviewing the PRP"1 Rl/FS. 

Secuon 1%.2(a) 111ndarly authoriz11 
EPA to enter 1n10 agreementl wuh PRP1 
to perform re1pon1e actions if EPA 
determines the action will be conducted 
properly. Section 122(a) al10 provid11 
for EPA. when practicable and in the 
public: intereal to facilitate 11ttlernent1 

· with PRP1 to expedite effective remedial 
ac~ion1 and to minimize litigation. 
. Section 1Z2(e)(8) provid11 that no PRP 
may undertake iny remedial action 11 a 
facility whe!'e EPA or a PRP punuanl to 
an adm1n111r11ive order or consent 
decree under CERCl..A hH init111t!C an 
Rl/FS unless the re:nediai action has 
been authonzed by EPA.-

B. Special Notice Proadure1 end 
ln,farma11an R1Jea1e 

Sectioftl 1Z21el and lZZ(a) contain 
proviaiOftl ntlatina to the tpecial notice 
prooduru and the ntlnn of 
information to PRPa. Section 1%.2(1) 
proridn for EPA to utiliu the 1pecial 
nobce proceduru If EPA dttmninH 
that a period of uaotialion would 
facilitate an e.,...n11nt wttb PRPI and 
would expedite re111edial actions. 
Secuon 1%Z{e) alao providH for EPA to 
rel1111 c:.ertain infonution to PRPt. 
Sucb information includn. to the extent 
a\·ailable. the nam11 and addre1111 of 
other PRPt. the volume and nature of 
aub1llDcn conlrtb11ted by eac:h PRP. 
and a rankina by volmne of the 
1ub111nce1 at the facility. 1 In addi:iol\. 

• c:.n,rn. IWOlftlud Illar l!lftw .. r t. 
liouw- to :Ill l\'lilabobr,. of mf-u. II nrl)' 
~of die~ ICllOft. In ,.l'ftWlar. 
C...- eollJ 1lu11 ti.' lJ/PS llSIKlll - Med 
aot Ila 1~111M1 b' 111lqr1111110ft Oft \'Olumt 111d 
llllUN Of WHI• 1110 Nft&llll 1f 11111 111f-llClll ;a 
1111 • .-11llDI•11 :Ila'"" of 111• IU.'F'S. A MOeNt• 

this 11Ction pro,id11 for EPA 10 mah 
.ucll inlormalion available in ad\·ance 
Of the Special notice upon l'eqUHI b)· I 

PRP in accordance with procedure• 
provtded by EPA. 

WU&nCI O( a lptc:ial notice Uigel'I I 
moratoriwn on the commencement of 
c:.enain action• by EPA under Hction 
10t or llClion 1()8. '"" JIUJ'1)0lt or the 
moratoriwn i• 10 provide for a period of 
n11otiaUon betwnn EPA and PRP1. The 
moratonwn prohibitl EPA from 
commenClftl any re1pon11 action under 
11ct1on 10tlal. and an Rl/FS under 
MCtion 1~ b ), or an action under 
NCtioD 108 for eo day1 alter rec11p1 of 
the aotic:e. lf EPA dttanninn that 1 
"good faith offer- baa been 1ubm111ed by 
the PRP within 80 days afttr receipt of 
the special nouce. EPA 1hall not 
commence 1:1 1c:1on under secuon 
104(a) or 11lle any ac:uon a1111n11 a:-:y 
penon under aecuon 10& for an 
additional 80 days or commence an RI.' 
FS 1&11d1r 11c:tion 104(bl for an adait:onal 
30 day1. 

Under aeclion 1:21e)(Zll•I. EPA rr.av 
commence any additional 01her t1ue1H 
or inv11tigauon1 authonzed under 
Hction lOt(b). includ1na the remedial 
d11irn. dunna the n19011a11on penod. 
Under 1tetion lZZle)(:)(CJ. if an 
additional PilP i1 identified dunns the 
n11otiation p!!nod or after an aaree::\er.: 
h11 been entered into. EPA :na~· br1ns 
the additional pany 1n10 the nqouauon 
or mav enrer 1n10 a seoarare aiz:-eeme:-:1 
"'ith the PRP. Under secuon t::::leH5:. 
EPA i• 1101 prol':;~t!d frolJI i:r.ce~•;.•:-:; 
a r11ponsl'! or e:ifcrcement acn.,n ;:::ir.j 
·tt:e neaot1A!:on period when 1here 1: a 
1ignifiean1 tr.:eat 10 public health ur ihe 
en\ironment. 

Section 1%%ioi) providn that i! EP . .i. 
dec:id11 not to use :he 1peC1al no1ice 
procecharet 1111bli1hed under 11cn~n . 
UZ(e). EPA i• required to notify PRP1 in 
writiq or thi• decision alona .,;th an 
explanation why it ii inappropriate to 
UM tucb proceduret. Tiie deciaion by 
EPA to me or not to uee lhe 1pecial 
notice ;Jrocedu."'11 is not 11:bject :o 
judicial ,.,;e"''· 

rv. IDlonnation £a-cha,,,. 

n. exdlanae of information betwee:'! 
EPA and PRPt is crucial for fa~ite!::-:a 
11ttlement1. lnfonnation eac:hanae 
1hould bl an onaoina proceu or 
communication. EPA una infonr:atio:-: 

eoua • ~ ,..._ u..w lie '"" ,.;.oJ 

·- ,.,., •• ~ wllo l~f ~· 1111 
..-dill - allll lllfonaau. 111"'-•·11••-=" 
11111 nll&llll af wulft a-kl• 9llCle eva:~a•• 
POUllMIJ II lllll hi,,_ S.. 1111 Coft"""'U •• ~" r. ~ 

. IN~ A--lt •ftll •••vtflanUllOf' 
Acl of l .... eon, .. :0 ~ bsla•• ~ ;i~. ~ 
l11MI. 
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obtained from PRPI 10 dttemune 
potenti1l li1bility. 10 d111rmine the need 
for rw1poftH. and to 1upport tht 
eeltcrion or lhe remedy. PP.Pl 1111 
informtuon obtained from EPA 10 
oriaruze 1mo1t1 lhem1elv11 and to 
d1v1lop a "9ood fa1lh ofter" to conduct 
or ftnanc:a mponae acaon1. 

A. lnfonnation /Wquesu 

EPA may rwquetl information frorD 
PRPI tbout vanou1 actiY1tit1 tnd 
condition1 under NCtion 104ftl of 
CERCLA and imder MCtion 3001(•) or 
the R11ource ConHrvanon and 
Rte0vtry Act (RCRA). ln addition. EPA 
may iHUOI! adm1n.11D'ltive 1ubpoen11 
Wlder 11clion 12Zlell3llbJ of CERCLA. 
ln!ormauon commonly reque11ed 
includea detaill coneemina w111e 
opera11on1 and w11te mana9emen1 
pr9ctice1. I.he rype and amount of 
1ub11anc11 contnbuted by uch PRP. 11 
well 11 the name of other PRPt I.hat 
conr:ributed 1ub11anc11 to the 1ite. 

Wonnauon requestt 1hould be i11ued 
11 early 11 pracucable and may be 
i11ued 11 a 11par1te letter dunna the 
PRP 111n:h proce11. 11 part of the 
1eneral nouce letter. or throush an 
adminmranvt 1ubpoena. A detailed 
dilCUlllOn about the Ult of infOMTllllDn 
requell lettert and adm1ni11ta11ve 
1ubpoen11 11 contained in the 
fortbcomina "Guidance on U1e ind 
Enforcement of Information Requ11t1 
and Admini1uative Subpoen11 under 
CERCLA'11ctiOD1104(e) and lZZfe)." 

The R111on1 bave the diac:ntion to 
dedde whether to i111&e 1n information 
rwqu11t 11 a teparate lttttr durint the 
PRP 1ean:h ar H a component of a 
1eneral notice letter. laauift8 a 11par:ne 
information rwqunt Jetter in advance of 
the 1en1ral notice may be advan119eou1 
tn aituationt wbtrt information from 
PRPI ia needed to detennine wbtthlr it 
ia appropriate to iaaut a notice letter to 
tudl panift. • 

.Wormauon Nquaata ahol&ld be 
developed in tccardanc. with tba 
fortbcomina pidallca on Information 
rwqueau and adminiatntive 1Ubpoeua 
11 mentioned above. All. information 
requ11t alllould abo indicate &bat EPA 
plana to vi1oroualy enfOJCt ialonution 
rwqu1111 with lhe new lllforc:mnnt tooll 
1uthon1ed under SARA whid: iDclude 
i11uma ordel'I undtr NCtiOn 104(a)(S). 
Ftnally. tb1 inlonnation requnc 1hould 
tndicatt that iii• the PRPI rapon1ibillry 

·to Worm EPA wbtthtr information tbey 
pt'Ovidt to !PA i1 conftdtntial and 
aubjtct to prottcUon imdtr 11ction 
tOtttl of CERCLA. 
B. lrtformotion /U/•011 

It ia important to 1athtr and releue 
aitt·1pecilic 1nlonnauon to PRPt ., 1oon 

11 reaaoubly practicable. Gadlel"in1 
and rwleaaiq 1uch infonnation early in 
tht proca11 will not only uptdite 
l"t1pon11 and tnfol"Ctm1n1 acuvi1i11 but 
will btlp PRPI orsaniz• and nf1Dliatt 
amona lbeml1lv11 .. well. 

Al indicated. MCtion 1ZZ(e)(1) 
prov'idn for tbt rel11ae of cena1n 
information to PllPI to the extent auc.b 
information ii availabl1. Si&c.b 
information includea the namea and 
addrttN• of otbtr PRPI. tbe volwne and 
natun of aubatanc:n conr:ributtd by 
each PRP. and a raNtinl by volwne of 
tbt eubtrucn II tbe fac:iJiry. Thie 
information i1 to be proVidtd to PRPI i.D 
advance of tbe 1peaal notice in 
accordance witb procedW'H developed 
by EPA. 

Consre11 recosnaed the limitation1 to 
EPA'• ability to make certain 
informanon availeble 10 PRPs. 
espec111ly 11rly 1n the rt1ponse proce11. 
Tberefore. th.I• in!onnauon can be 
rele111d only to the extent 1uch 
information is available.Uthe Rljions 
have information on volume. the 
Reaion. 1hould develop volumetric 
raniunp and 1hould make 1uch 
information 1v11l1ble to PP.Pl u 1oon 
11 pracucable. However. due to their 
prelinunary and 1ummuy nature. EPA 
will not axpand resoW"Ce• 10 txplaui or 
defend any lilt or ranJUns. Liau or 
rankiilp nleaaed 10 PRP1 and othera 
1bo1&1d·a1way1 contain appropriate 
diaclailnera. . 

The R'11ion1 are encourased to rele11e 
information to PRPt 111oon •1 
reaaonably pouible. The Regjon1 may 
reapond directly to individual PRP 
rwqutau for information. may uae the 

. notice ltttan 11 vehicles to NlHae such 
information to PP.Pl. or may ntabliah 
alternative mech&niama in aome 
aituatioaa 11 di1cuued below. The 
Rtsiom 11'1 al1'0qiy tncourqed to UN 
tbt notice ltntn to rtltaM aitHpecWC 
ilalonulioZL ID panicul&r. UN of &be 
flM1'al noSic:e may prov'idt a convautnt 
oppommiry to rwleua inlormatims in 
edYuce of tba apeci&l notice pursuant 
to tbe atetutory provtaion that EPA 
NltaM auch iftformation in advance of 
the .,.cial notice in accordance with 
piocadUNI dtveloped by EPA. 

Altboqb ii i1 11nerally·prwftrable 10 
NJ1111 inlormauon to indiY1dual PRPI 
tbroush nouce letters. 1l11mative 
mecbenism1 may bt uaed tn 1111uaual 
Cimlalwices. For eumplt. in 
lmtancu whtrw tbtN are many PRPI 
ud/or wberw there i1 a nbltantial 
amount of information to be rel1111d. 
the fttsiom my comid11 makinl the 
Information anilablt throuah a annral 
mtch&Ailm ( e.1. chroqb a PRP """"' 
comminN ii one h11 been fonntd and if 
the coaun111" ha• asrnd to bt a 

dHMIJIOl&H Cor diar:ributina 
inlormabon to other PRPll. An 
alternative would be to indicate in the 
notice lener that the Re11on hu 1i1 .. 
apecilic Wanna tioa that will bt lftlde 
available 10 tbe PRPt in a mauer 
apecilitd in the letter. 

v. Notice I.nm ucl N11Dliatioa 
Montorium lot RJ/FS ud ID/RA 

Thia ruidance c:reatn a 1y111malic 
Procat• for i11uifta three Nparatt notice 
lttttn for remedial actiont. lbe tbrff 
notice lettera are (1) the 9ene,.1 notice. 
(ZJ the Rl/FS •ptcial notice. and (31 Ult 
RD/RA a,ecial notice. Even thoqh the 
RJ/FS and RDfRA special notice lettert 
IN MpaNte lelttl'I. the are di1cuaaed in 
the 1&111e Merion below 11nce the 
content of lheae ltttert iJ b11ically the 
11me. ln in1tancts whel"! the content of 
lhe Rl/FS and RD/RA 1peci1J notices 
differ. 11parate 11cnon1 are preaenred. 

Alto. thi1 ruidance it wntten with lhe 
a11wnpuon that each notice letter will 
bt ia1utd in aequence. Con11qu1ntly. 
the fUidance h11 been 11nicrured ao th11 
cena111 information pl"Ov1ded or . 
rwque11ed in one le11er 11 nor repelled in 
a 1ub1equent letter. The ton1en1 of 
actual lenert n11y. however. need to !>e 
modified in 1i hit tion1 where th11 
proc:e11 ii not followed. 

For 1.umple. thtn may be a 1i1uation 
where 1i11 1ctiY1tit1 are al.Nady 
underwey and where the Rea1on i1 

· Nady to i11ue the RJ(FS 1peaal notice 
but ha1 not i11ued a seneral notice. ln 
tbit inltanct. it would not be necnury 
to wait to 1tnd the 1pecial nonce until 
aher a 11neral no.tict 11 111ued. 
However. it m1y be appropriate to 
inducle certain upecu of die 11nerill 

· notice into the apecial notice. 

A. ~· of Notice lAt,.rr 
11M purpoae of tbe pntral notice ii to 

lllfonn PRPa of lheir pottntial liabilitY 
for futun mpon1t coau. to bttin or 
continue tbe procau of inlormauon 
uchanp. and to initiate the p:oceu of 
"llllormal" aesotiatioftl. In adclJliOn. the 
11nenl notice informs PRPt about the 
poa1ible uae oC the 11ction lZZ(e) 1pecial 
Dotic:e pl'OCICIUIO and lht 11&btequ1nt 
moratonum and .. formal .. QllOliauon 
period. 

The purpolt or th• 1pecial notice ii 
1iznilar to Ult 11nera.I notice. txapt lhat 
tbe apecial notice ia alao Ulld to invoke 
tht 1catutory moratorium on cenain EPA 
actiou ud to initilll the proceu of 
"formal'· QllOtiaticma. Althoulh the 
11naral notice dDlt not trtaer a 
moraronwn on any EPA acuon and doe• 
nol invoke a "formal'" penod of 
DflOliation. the 11neral nolic:a ii 
expected to initiatt a dialoru• berween 
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EPA and PRPI. l111&&nca or a .. ner•I 
notice 1hould be Ylewed 11 a 
mechanilm for 1n1tiat1ng nraotiation• 
where11 i11uance of a 1pec11l notice 
1hould be viewed II a mechan11m ror 
eoncludina nqot11t1on1. 

The term "informal" nqotiationa doea 
not mean that 1uc:h nqo11a11oru are nor 
aenoua effona to reach a aettlement. 
Rather "inform11"' nego111t1on1 refer1 to 
1ny nqotiat1on1 that are not conducted 
11 pan of the nqotiation moraronum 
tngered by 111u1nce of 1 1pec11l notice 
under 1ection 122111. The 1enn1 
"informal" and "formal"' nqot11uon1 
arw UHd to draw a di11inction between 
nqoliatiuru which ire and ire not 
covered by the aecuon lZ:lel 
moratonum. 

B. G~n~rol Notic~ L~11~r 
Agency no11fica11on procedures should 

provide PRPs wtth sufficient time 10 
organize and develop a reasonable offer 
to conduct or finance the response 
1ction. Toward this end. the Retuons 
should contact PRPs prior to i11u1ng a 
secuon l:.::fel special nonce by 111u1ns a 
general nonce leuer. 

1. Whether To luue Genera! ~otice 

A general notice l.?tter should be 
i11ued 11 rile v111 majority of 111e1 tilat 
are proposed for or li1red on the · 
National Prioritiea Lill (NPLl where 
nqoliations for the Rl:FS and ROIRA 
have not yet been initiated. 
Circumstancea where 11 may not be 
appropriate to i11ue the seneral notice 
include 11tea whe,.. .. notice pursuant to 
previous Fuidance w•• iuued pnor to 
the reautbonzation of CERCLA or "'here 
the Retrion 11 ready to 111ue 1 1pec1al 
notice 11 the 11re. Theae uception• are 
impor11n1 for min1m1zing an}' po11ible 
di1ruption to ongo1n1 act1v111es. 

1. Timina of General Notice 

The .. neral notice letter 1hould be 
Nnt to PRPI 11 early in the procn1 11 
po11ible. preferably once the 1ite b11 
been propoled for indu11on on the NPL. 
Early receipt of the pneral notice will 
en1ure that PRPI have adequate 
knowledge of their potenti;d liability 11 
well 11 1 re•lillic opponunity to 
p1nicipate 1n seulement ntSotiationa. 
When a aepu11e information requ111 
letter hu been aent 10 PRPI pnor.to the 
11neral notice. the information requHt 
1hould be unt H early 11 po11ible to 
1void any del1y in iHUl:\8 the 1enen•l 
notice. 

3. Recip1c:n11 of Gener11l l':otice 

General no11ce letteP'I 1hould be aent 
to all p1ru11 where there 11 1uffic1en: 
evidenc:t to mike 1 preliminary 
dllPMllftlllOn Of potenllll liability 

under 11ction 101 of CERCLA. If there i1 
doubt about whether l\"ailable 
inform1non 1uppon1111uance of the 
1en1ral notice. 11p1r111 information 
reque1t lettera may be Mnt to 1uch 
pan1e1 pnor to 111u1n11 the notice. If a 
Federal 1pncy h11 been identified 11 a 
1enara1or at a facility not owned/ 
operated by the Federal apncy. 1uch 
asency 1hould be rouunety notified like 
01her PRPI. 

U additional PRPI arw identified after 
the iteneral notice but before the Rl/FS 
1pec1al nouc:e is iHued. the Region• 
ahould provide a general notice to thoae 
edditional PRPs. If additional PRPI are 
identified after seneral and apecial 
noticet are iHued. the 1ddi11on1I PRPI 
need not receive 1 aeneral notice before 
receiv1ft8 the appropn11e special notice. 
However. relevan1 aspects of the 
aeneral no11ce should be incorporated 
into the special notice. 

Copies of the ge:ie~al notice should be 
provided to the Region1! admin11trati\·e 
record coordin11or. the appropnate 
Stile repre11n1111ve. the State or 
Federal trustee if a trullee !or natural 
re1ourc11 hu been de1ign11ed. ind 10 
EPA neadquartert 11 the same nme 
notices are aenr to PRPs. The copies of 
noucea 10 headquarters 1hould be aent 
to the ln(orm111on M1n1gement Section 
within the Program Management and 
Suppon Office of ahe Office of W11re 
Programs Enforcement (OWPEJ. 

Providing copies to the 1dm1n11trative 
record coordin11or 11 important for 
en1unn1 that the notice i• placed in the 
1dm1n111retive record.• Prov1di111 cop1e1 
10 the S111e repreaentative and the State 
or Federal truSlee i1 imponant for 
en1unn1 that Statea are appropriately 
informed about po11ible future 
nesotiltlOftl. 1 Providin8 copltl 10 
OWPE ia euential forpermltbftl entry 
into the Superfund Enforu111ent 
Trackina Sy1tem ism). Entry into Mtl 
will facilitate our •ffortt to track aita 
actiVitiel ud to rtapond to 
Coftll'"lional and other inquirtn. 
DiNct Jlttional input or data into sm 
on nouce letter recipients ia planned for 
FY1•. 

It ia not neccuary to pro\"ide copic.1 or 
uch 11neral notice to the adininiatrative 
record coordinator. State repruentath·e. 
State or Federal trullee. or headquanera 
in inatanc11 where identical not1c11 are 
provided to inultipie PRPI. Where t.btre 

• A cblCO.•Oft •'-1 pl8clna fto.- ... ..,. di tht 
edllu-1all\'t ~rG d couir..0 111 llW lottllcolftllll 
-CYICMlla Oft IM Acllllllllllhltl\·• Ll.cotCI for 
S.l9c11111 I 11.nPClllM AcllOft UllCNr C!IQ.A" .,,cl 
Ill ,,. ffftlllllie IO 1111 for111co ... ,. ,..._ IO Ille 

NetlClllal Contlll .. ftC)' """· 
• "61t 1111nic1oa1- 111""'°' .. "-11 cow....:I 111 

1tt. fllft11Cu1111111 "Int•""' C..1a.~c•"" F.rA 0 S:a1t .... ,_.ii CtltC:..' t.,l~ri.nic111:· 

are multiple PRPI at a aite. a copy of one 
aeneral notice with 1 lilt of other pan1es 
who hive rttel\'ed the letter would 
auffice. 

4. Contenta of Cenenil Notice 

The 11neral notice letter ahould 
contain the followina compon•n11: l•I A 
notification of po1en111l liabili1y for 
re1pona1 coau. (bl a di1cu111on about 
future noticn ind the po11ible future 
&&II of lptCiaJ notice pnx:edum. (Cl I 
11neral diacuaaion about site responae 
acovitiea. (d) a reque11 for 1nform111on 
about I.be lite (if 1ppropna11l. (el the 
NleaN of c:artain lite-tpecilic 
lnformat1on (where 1vailablel. f0 a 
di1cua11on about the menta of forming a 
PRP atHrina committee. !al a nouce 
re11rding the development of an 
adm1n1nra11\·e record. ind lht a 
deadline for responae to the letter and 
information on the EPA represen11t1\·e 
to contact. 

a. Pot•tttiol liobilitr: The letter should 
inform p1ni11 th:it they ire potenually 
li1ble for 1'11ponse co111 under secuon 
101 of CERCL.A. 1ncl11din1 the co111 of 
conducnng the RllFS and ROIRA. The 
letter 1howd define the scope of 
potenti1l li1bility and 1hould bnen~· 
expl11n why the ~n111 fta\'e been 
identified 11 PRPs. 

b. Future not1c• und•r 11ct1on lZ:,'oJ 
and Hct1on 1Z2f•J: The letter 1hould 
indicate th11 EPA will notify the p1r1r at 
an appropnate point an the future. The 
lener 1hould 1pecify that this no11ce .... m 
either be a 1ect1on 1221•1 not1c1or11 
HCllon l:Z:eJ 1peci1l notice ind shouli.I 
explain whit these no11ces ue. 

The letter ahould 1ndica te that the 
11ction 1221•1 nouce is a notice which 
infonna paru11 that EPA will not use the 
NCtion 1U(el 1pecial nouce procedure1. 
The letter ahould indicate that the·nouce 
will provide an explanation for the 
dtciaioa 001 to Ult the special nouce 
procedl&l'tl. 

The letter ahould alto indicate that• 
eection 12Z(tJ apecial notice will invoke 
the nesotiation moratorium. The letter 
1houJd make clear th11t i11u1nce Of a 
aecuon 1%Zie) apecial notice letter 11 
ditcretionary and may be u1ed if EPA 
dtterminea that u11 of auch procedu~• 
would facilitlle an a.,...men1 and · 
expedite Nmedial 1cuon. The letter 
lhould 1110 explain the purpose of the 
specilal nottce and I.be 1ubtequen1 
nesouation moratorium. lnformin1 PRPI 
abollt the 1pec11l notice procedure• and 
the netotillion morttor1um w11l ale~t 
PRPI to po11ibi• future ntfOlllllOftl anc 
lncre11e their 1warenHI of their 
opponunities for P1rtic1p111on 1n 1uch 
n11~tittion1 . 
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~ $~ rnpottH octiYititS: The leller 
abowd 11MrUly dilCllll the activitin 
EPA plau to lllldertake at the 1it1. 
W"ieN 1ppropri1t1. such 1ctiv11i11 
1hould include scheduled ll11'1 or 
complmon dalH for the Rl/'FS or RO/ 
RA. ln11anc11 wbtr9 u may aot be 
1ppropl"i11e 10 provide 1tan or 
completion d1111 include 111u.1tion1 
where the 1eneral nonce ia i11ued very 
early 1n the proc111 ind where •P~ific 
da111 have no1 yet been HL or where ii 
ii expected that 11111e1 da111 are likely 
to c.h1n11e significantly. 

d. lnformatton rwqu•st: The letter 
thou.Id request 1nform1tion on. 
1ub111acn 11n1 to or pre11nt 11 the site 
and .the nam11 of other PRPs punu1n1 to 
1ect1on 104(eJ of CERCLA and/or 
Merion 3001(1) of RCRA 1f 11epara1e 
informauon reque11 h11 no1 1lre1dy 
been i11ued. The content of the 
infonnauon ~uest should be cons1sten1 
with the forthcom1ns .. Guidance on Use 
and Enforcement of lnformauon 
Requ11t1 and Adm1n11tra11ve Subpoenu 
Un.derCER.CLA Sections 104(e) ind 
1%21el.'' 

~- lnfonnarion rel•o1e: Al a minimum. 
I.be letter 1hould release the names ind 
addre11es of other PRPt who hlVe 
received the general notice letter. In 
addition. 10 the extent 1uch 1nform111on 
ii 1vailable. the letter 1hould 111clude the 
volume ind n11W1! of 1ub111nc11 
contributed by 11cb PRP ind 1 ranking 
by volwne of the 1ubltanc11 11 the 
facility if 1uch information has no• been 
previou1ly rele11ed. 

f. PRP 1ia.rzn1 committH: The letter 
1hould.reque11 that the PRPs identify 1. 
member of their orsan1ulion who will 
represent their interests. In addition. the 
lener 1hould recommend lhJt PRPs form 
a 11eenng committee 10 repreaent the 
FOup·1 intere111 1n po11ible future 
ne9otialions. The lener should indicate 
th11 ntabli1h1ns 1 11emns committee i• 
lmpor11n1 for f1cilitalin1 nesotiations 
with EPA. • 

I· Admzni1U'Otive rwcord: Tae letter 
abould be und a1 a vehide far 
inlonniq PRPI of the 1v1ilability of an 
1dminiltr1tiv1 Ncord tbat will contain 
docwnenu wbicb form &be ba1i1 for the 
As6ncy·1 decilioll on the Mlection of 
l'f!fftedy. The lener abould ind;care thar 
the record will be open to the public for 
in1pect1on end commenL Tae l1n1r 
1houJd alao pnmde information 
reirarding the opttn1n1 of the record ind 
where ii will be located. 

·h. PRP rw1pou• and EP.~ conUlct· The 
letter lhould encour1 .. PRPI to notify 
EPA by 1 specified dalt of their intere1t 
to paniciplle 1n future nesotieuona. The 
letter 1hould indicailt tbat PRPI rruiy 
rnpond a• a pvup throu1h 1 11eenn1 
commillee if one ha• been formed. The 

letter 1hould also provide a CUI off date 
'°"'"untaty coaqilillnct with 
infonna.&iAn requests ( iI a l"lquett for 
information i1 contalftld ill the pneral 
ao&icel. All appropn11e time fnme for 
I.be PRP re1ponae to en inlorma non 
rwqunt i1 generally thirty day1 from 
receipt of the letter. rusally. th• latter 
should provide the DUle. phone nwnber. 
a.ad addr911 of tht EPA repreaemaave 
to contact. 

C RJIFS and RDIR.A S11«ial Notic• 
tan.rs 

Prior te EPA'• conduct of the Rl/FS 
a.ad RD/RA. the Rqions 1houJd 11thtr 
i11ue I.be 1pecial notice 10 PRPI or 
provide PRPt with an expi.nauon why 
it wu aot 1ppropriatt to UH the 1peci1I 
Dou.ce procadurea. l11uance of the 
1pec1al notice aiger1 a moratorium on 
EPA's conduct of the Rl/FS and 
remed11l 1cuon. Whi.Je tht llllute does 
not impoae a mor11onwn on EPA"• 
conduct of the remedial d.uiJrl. the 
Asency will not aenerally conduct 1uch 
activitie1 dunna I.be moratorium. Tbe 
puriio11 of the moratorium ia 10 provide 
for e fonr.11 penod of negotiation 
between EPA and PRPt whe~the PRPt 
will be encouraged to conduct or rmance 
respoaae 1ct1Y1Ut1. 

The negou1uon moratonum m1y lut 
a total of 90 dava for the Rl/FS and 120 
d1ys for the RD/RA if EPA l'9Ceive1 a 
"Sood f1ith offer" from PRPt within I.be 

. rirst 80 daya of the moratorium. The 
.nqoti1uon moratonum would conclude 
after eo d1y1 il the PRPt do riot provide 
EPA with a ··sood f11th offer:· 

The initial eo day moratonum beSU:• 
on the date the PRPs rec11ve the special 
nonce via certified mail. In 111111nce1 
where there 11 more than one PRP and 
PRP1 ire likely 10 receive the 1.,.C1al 
nouc. on Qflerent dayL the date the 
moratorilllll bq1na 1hould be teven deys . 
from the dlte the l1ue11 an mailed to 
tb1 PRPa. lD lither cue. the 1peci1I 
notice m111t mw clear when the 
nesoaation moratorium beliDa ud 
ads. 

t. Whether To luue Rl/FS and RI>IRA 
. Special Notice 

EPA hu the discretion 10 u11 the 
special notice procedure• when EPA 
d1tennin11 that • period of nasonalion 
would f1dlitatt en 1pnment wtth PRPI 
end would expedite remedi1I 1ctiona. 
The Apncy belilYll entmn1into1uc.h 
ftt10tiationa would 19ft1'8IJ)' f1cilitate 
Httlemant1 and plea• to utilial the Rl/ 
FS and RI>/RA 1pecial DOtice 
proceduru in the v111 1n1;onty of caHI. 

There era. however. eom1 
circWDltances where it would pnenlly 
not be appropriate to UH sl&Ch 
procedur11. Such c11'CW'ft11aac11 include 

(1) wbeft p11& dealinp widl tht PRPa · 
etronalr iDdicac. Ibey ere unlikely to 
ftllObllt 1 nnitmenL 12) where EPA 
belie ... the PRPs btve not been 
nesouaana in pod faith. 131 whtl't no 
PRPt hive been identified 11 &be 
conclusion of the PRP 11an:h. (4f where 
PRPI lack the rnourctt to CDnduc:t 
mponee 1ctiviti11. (51 whel't tbere are 
onaoina nesotiationa. or(9) where notice 
leuert Wll"I alraady eent prior 10 the 
rHuthorisation of CARCLA end onsoins 
negoti1tiona would not benefit by 
ia1Uance of 1 11>9e1al notice. 

Speael noticer mty be i11ued for 
operable llftita or mneclial actions. The 
tnt for clettrmininr whether to ia1ue a 
apecial notice for an opereble a.nit ir 
1enerally the 1&m1 a1 for full 0 1cale 
remedial actions. The 1enerel 
expectation ia that aeparate 1pecial 
notices will be i11ued for each aepuatt 
operable unit 11long11 iuuing the 
notice would facilitate an •ll"lement 
ind would expedite the remedial action. 
Howev~. special noticn may also be 
i11ued for only major opereble unitl or 
mey cover 1 11n11 of operable unill if 
1ppropri11e under the c:rcwn1tuc11 at 
the 1ite. 

For example. if 1tveral operable wiill 
will be conducted II 1 1i1t 11 relltively 
11p1rate ud di1tinct l'tspon11 1ctiona. 
it my be appropriate to con11der u1ing 
Mp&nlt 1pteial notie11 which would 
triller 11p1rat1 n11ou1uon 
moratoriwna. U a 11ri11 of operable 
unita will make up a remedial acuon it 
m1y be appropri11e to i11ue the 1peci1I 
notiCI to cover only the raa;or operable 
unit( st or to cover Mveral operaolc 
uni ta. 
:. Notilyins PRPI When Sor Appropri•te 
To l11u1 IU/FS end RD/RA Special 
Notice 

·1n inlt1nce1 where EPA decide1 it ia 
inappropriltt to illue I.be 1pecial notice. 
MC:tion UZ(al providet for EPA to notify 
PRh 11:1 writiq of &bet deciaaon. The . 
notice muat iDdicaca tbt r9110ftl why 
die Reaion determined &bet i11uin& the 
1pecial notice ud enttrinl into .. formal" 
H10ti1tion1 w11not1ppropriate. The 
notice 1hould be provided to all PRPs 
that have been id1ntif'1td 10 date 11 well 
11 to the Rlfionel 1dlruni111111ve record 
coordinator fer placement 111 the record. 
Such noticn lhould be pro\·ided 11 1oon 
11 practiceble. 1n inltancn where the 
Rl/FS or RI>/RA have not ytt been 
initi1t1d. the notice should be Mn• prior 
to the initiation of 1uc.h 1cbvttiu if 
po11ibl1. 

In edclltion. tht eection 12:l•I notice 
1hould be uMd 11 a vehicle for 
lllfonnins PRPI thll the Afency will 
11t1bli1b or ha• nt1bli1hed an 
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admiruM'llive 1'9Cord conuinins 
technical docum1nt11Upportinl the 
,\pncy·a der.iaian Oft the llltclion or 
1'9medy. The notice 1hould indicate 1ha1 
the record ia open for public ine~cuon 
and comment end abould 1pecify where 
tbe record will be or hu been localed. 

S. DOI Role in lll/FS and RD/RA 
ffesoti1 lions 

'nle Region• ahould notify the Chief of 
tbt Environmen11l Enforcement Section 
IA the Oepuunent of J"'tice !OOJI pnor 
to i11u1na speciel notice lettel"I where 
Mttl1men1 by • content decree ii 
contemplared. A copy of lbi1 

- memorandwn 1hould 1110 be provided 
to the Office or W11&e frosrama 
Enforcement and the Office of 
Enion:ement and Compliance 
Monitorin11 in Hudqu1nel"I. 

The memorandum to DOI 1hould 
indic11e when the Region intends to 
iltue the special notice. Becauae most 
RJ/FS ne11011auon1 involve content 
ordel"I. notice to 001 on the Rl/FS ia not 
orcW!arily neceuary. However. where a 
1ite ia 1:: lit111at1on or where aettle:nent 
by conaent decree i1 expected. DOI 
1hould be nonfied It le11t 30 days prior 
to i11u1n11 the Rl/FS 111ec11! notice. In 
addition. where the reaoiuuon oi the 
matter by an adm1n11trat1ve order 1s 
expected 10 involve a compromise of 
put or future rt11i:on11 costs and the 
total re1pon11 cu111 will e:1.ceed 
l500.000. DOI i1 10 be notified. COi's 
rore will be 10 review the compronu11 or 
tbe claim pursuant 10 11ct1on l22fhllll 
but not to reviell!I the admin11trat1\·e 
orderfor the RliFS. For RO/RA 
ne,01ia11ons. the nonce sho .. ld be aent 
to 001 at le111 60 days prior to 1nu1ng 

. tbe RDiRA 1pec11l notice. The · 
memorandum should alao identify the 
EPA Regional repre11n1am·e DOJ 1hould 
contact. 

In addition. the Regiona 1hould 
couult with the Chief of the 
EaYitonmental .F.nfarcament Sect.ion 
prior to Hndina a copy of any cinfi. 
couent d•c:ree or aay outline of• draft 
co11Mnt decree to PRPI. The R91iona are 
ncouraged to iftdade a cinfl COftMllt 
dec:ne with the ROIL\ 1pecial notice or 
eoon thereafter 11 dilCUaMd below. 

4. T'unina of RJ/FS Special Notice 
It la important that PRPa rwc:eive the 

RJ/FS special notice letter a1 soon as 
pncbcable. or sreattr importance. the 
latter mull be aenf 1ufficiently in 
advance of obli91tiona for the RJ/FS 10 
dlar ne9oti1tion1 do not delay the 
initiation of the RJ/FS by tht Fund in the 
Htnt the n11otiationa do not mult in 
an aareement providina for the P1lP1 to 
conduct or financa tht RJ/f'S. Timelv 
receipt of the special notice will ha\~ a 

1ipilic:an1 effect lftl ttrt PRPa ability for 
m11nin1ful partigpalion in formal 
ntt0tl1 t1oa1. 

The Rl/FS special notice letter 1hould 
be Mnt to PRP1 no l111r Ulan 90 days 
prior to the scheduled dare for iniliatina 
tile RJ/FS. Tbe scheduled date ror 
in1tiat1nt the RllFS reftl"I to the date 
fundl will be obli91ted to commence 
re1ponae activities. A miltimwn of 90 
days i• imponant for enaunna th11 tbe 
nesotiation·monoi;um don not delay 
initiation of the lll/FS in the event 
nesotiatione do not rt1ult in a 
11nlemenL The time for Ml'Ylce by mail 
1hould be taken into account. 

S. Timina of RD/RA Special Not.ice 

The tim1n, or the RD/RA 1pecial 
notice letter will b:ive a 11gnific1n1 
impact on borh the succeu of 
negotiations and on £PA's abil11y to 
move forward with implementing a 
remedy without deia)" As indicated 
earlier. "formal" ne101iation1 punuant 
to 1peci1l nouce are not the sole vehicle 
for ruchin9 111tlement1. "Informal" 
ne,otiatio:u mull occur throuahout the 
proceu and in advaaca of the special 
nouce. To u1W'e that "formal" 
ne,otiatioru are producuve. EPA mu1t 
in1u111 P1lP search and informauoa 
eitchaft8' act1vitiea 11 well 11 
Minlormal" nesoti11tion1 a• eany a• 
pouible. 

Tht primary purpose of the 1pecial 
notice procedure• i110 facilitate 
Hlliemenu throufh nqoeiation. A 
primary concem in determininp when to 
i.11ue an RD/RA 1pKial notice 11 

· "'hl!rher there i1 a lil.elihood 1h11 
meanin&f ul negotia lion1 can be 
conducted at a Biven staae in the 
procn1. Another concem is that. to the 
extent practicable. the ne1otiation1 111u11 
be ICheduled 10 minimiu any delay in 
the remedial d11ip end remedial act.ion. 
A ftnal concem ii that JltlOtiationa be 
carried out Ill a way tbat don not 
uadarmiae or haw the appearsac:e of 
msdtnnininl tht public ...,Ucipatioo 
p!OCnl .. 

Thia 111idance Htab&l1hn an 
approach wlucb iden1ifi11 wtien the 
R11iom mutt pnerally i11ue the RD/RA 
1pec:ial notice letter. Tbe Ralione may. 
bowever. adopt an alternative approach 
under appropn.11 cin:W111Wlcn. 
Appencblt A contains illuatntiOm or the 
tbne approachn cblCUIMd below.• 

• n. amt,... dnlctM 111 llw w....... 
dilculall8 ud i11 ... nlff 111 AneGi• A 1'111«1 
.,._I CAN"_,_~- 'HftOlll IWlllO'IM and 
ftlf-1 IC!mtlal 11'1 Hpectld IO lie carrwd 
ou1 wiu-1 .._ .. ,. For ta11111111. die .,..11iic -• 
'9noc1 lutl Jill dl,1 1114 Clotl lllDl 111.t IP.IO lcallllll 
• 1111 .. 1llie u11na1on: 

a. C.nrol ltpproar:h: /11ut11p«1al 
notir:e wh•n Nl.011 draf 1 FS and 
prapo11d p/011 ftN ,ublir: r:omm~nt. The 
Refion1 aenerall~· m1111111ue the RD/RA 
1pecial notice when Ille draft fe11ibility 
1tudy {FS) and propo1ed plan ' are 
rele11ed to the 1Nblic for cominent. A1 
lho-.'1\ in Appendix A. i11uance or the 
1p1ci1I notice with the l"lleate of the 
draft FS and proposed plan IJ'igers the 
initial eo day ne1ot1alion mononum. 
Tbt iniual eo day n110ti1tion 
mormtonwn bqinl at the 11an of lhe 30 
day public commenf ~nod and. in 
conjunction with tbe first 30 days of lhe 
eo day utended a11ot1abon 
moratorium. ii cuncumnt with the 
Record of Deci11on (RODI review and 
approval proce11. The l"lmtinin' 30 da)'t 
or the extended neso111tion moratorium 
ii concurrent wit/I the 1n1111l pllues of 
the remedial de11sn. EP.~·· ab1htv 10 
11117\ the ROD II not arfected b)· rhe 
duration of the neso11at1on moratonu:n. 
The ROD may be 11gned al any point 
after the cloae of the pubhc: commenl 
penod and the prepu111on of the 
re1pon11vene11 1umm1ry for the public. 

In most ca111. commencing formal 
nqot1a11ons 11 the same ume 11111 the 
d:aft FS and proposed plan are rel•ued 
will properly balance the con11deratlons 
1t11ed earlier re!aun11 to EPA's ail1h1y tu 
conduc1 meanin5!ul nq"uauons. 10 
minimize d1l1y in implemen11n1 the ROI 
RA. and to ma1n111n the 1ntegnt~· of 'he 
public p1nic1p111on process. Under t1'1s 
approac:n. formal opponunuy !o• PRP 
invoivement would be91:i a1 an ear!y yr1 
conc:rete 1111e 1n the proceu. f.arly 
part1c:p111on m11y be espee1a!!~· · 
adv1n11peoua ;n si1u111uns where PRPs 
have not been 11re\·iou1ly or · 
1ubltantially involved 1n IU/FS 
acti\'ities. In 1dd11ion. PRP1 and :t:e 
public "'ould bave knowledge of the 
po11ibl1 ranp of altemativet through 
tbe draft FS and proposed plan prior to 
"fonnai- aesoriatiom. Thi• anform.1ion 
la important for a11iltiD1 the PRPt in 
deftlopills • meaninlful "1ood faith 
oft'er .. for c:onductinl or financing the 
RD/RA. 

b. Altemorb-. Approor:!t: /ssur soec1al 
notic. prior to rel•oH o,f d:o.'r F'S c:n1..1 

propoud p/011 for pub/Ir: comr.trnt. 
AJtb01lfh tbe Re1ion1 ger:eral!~· "'·ill 
iuue the RD/RA apec.al nouce "'hc!I 

'1'1lt ~ ota11"" 10 •111 out1oc 
,.""'119llOll --I~ ..,,_.,.,n1 10 
- \t~al. Tllil :1 a -· ... ~I. ftOll·•t<M1Clll 
~I !Mt iaolllel die alttl'!\11,.ft or. 111• f'S 
ud lllKlfla end ,,.,.-.-. • llr'e! •• ·•" ••• ol EPoll. · 1 

,..1nrwc1111aP1111nw1. A - a.1ao1rc C•K•ll•"" "' 
lllt ptOtlONd Jl811 Wiii Ill CDP.la1MC :~ ·~· 
..._... -C...O.na on Doc""''"""' f'>ft•1•0111 
11 luDef!1111C1 $ot11" !NI- 1011 •~• llCJO . 
C:...lllaMI, 
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the dra!t FS and proposed plan are 
rel1111d 10 the public for comment. the 
Raaion1 art enCOutaled IQ iHue the 
1pea&J notice 11rti1r Ill the proce11 if 
&hit action would facilitate the pro1pecll 
for reachin1 1 aettlement. lf a Region 
dlooae1 to follow ttu1 1ppro1ch. the 
Region 1hould include with lbe 1pec11l 
notice 1 1umm1ry or fact 1hee1 of the 
11t1m1uvu EPA hu 1c:reened and the 
1ltemativu the Aaency 11 ~n1ly 
conaidering. • 

N 1hown in Appendix~ the RD/RA 
tpteial notice may be 111ued pnor 10 
EPA"• releaae of the draft F'S and 
proposed plan. laauanc:a of the 1p1ci1I 
notic:a tr111en the in11i1I eo day 
n1101ialion moratonum. The initial 
newot111ion moratorium i1 concurrent 
with the review and releaae of the draft 
F'S and pl"Oposed plan. The 1n111al 
ne101i111on moretonum 1s complered 
prior to the initiation of the public 
comment penod. The public comment 
penod i1 concurrent with the fir1t 30 
day1 of the extended ne1ori11ion 
moratonum. The rem11n1n1 30 daya of 
the e:x.ttnded ne,011a11on moratonum 11 
concurrent with the ROD review and 
approval proceu. The ROD could be 
1i1ned and the newo11111on mora1onum 
could be conc:luded 11 ai>out the same 
time. EPA"s ability to 11,n the ROD ia 
Dot affected by the ne10111uon 
moratonwn. Tht ROD may be 1i1P1•d al 
any point after the clo11 of the pubhc 
comm1n1 p1nod and the prepan1t1on of 
the mpon11vene11 1wnm1ry for the 
public. · 

Jtl raany eases. prov1din1 1pecial 
notice 11 thlS tarly 11a1e may be 
inappropnate becau11 too much 
wacer111ntv would eiu11 about the 
remedy to ·allow for mearunaful 
neaoti1tion1. However. under other 
.circwutances it may be aPJlropnate to 
i11ue the special nouce aarly in the 
proc:e11. e1pec1ally in 11l'61t1on1 where 
ther9 ii I ralauvaly 1maU sroup of PRPa. 
it ii daar what \ha remedy il

0

lilr.1ly to 
be. and.the remedy ii not Wlely to be 
con&rov1r1iaL 

Where cirC:Umatanca• permit isllllJICI 
or the apecial nouca 11 thi1 aarty 1taa1. 
an advan1.,. to tbit approach ii lhal 
\he ROD mnew and approval procn1 
and the n1tohllion 1110,.torium could be 
concluded 11 about the ume time. Th11 

•...._or 1 __ ,,or reei 11wt on 1119 
.,_,, ............ """ eCPMMll tad Ult 
-'-"""WI ... llellll _..... 11 llllllOftHI 
.. feoi11AW11 IMfOllA- II 11111 •Ply l&afl .. dlt 
fWll!bal ,._.Taal .__ wiU lie_... IO 
,... ........... llwlr -pc1 &a.Ill offer"" .. 
art ~Rll or rlMllOlll t,..... - 1110 wtU 
Ill 191MN1'• ror lllfaNllll PUii 11:10ua * 
atllftlaawa 1111 AtlllC)' 11 _,..,..II IM Pl8. 
1'e a..- lllould lllCl1ldl lllt _,, o( 
.._,, ... or llCI -I Ill IM ICl•llftllV .. llWI 
~ r.r Hell 1110 

would help 111ure I.hat cl11nup occurs 
H 1oon H po11ible whether through a 
nqo11111d 111tlem1nt or Fund-rmanced 
1cuon. 1n addition. there would b! an 
11rly opport\lnity to inform PRPs or 
varioua remedial allema11v11 under 
con11deration by EPA pnor to EPA"• 
identification of the propo1ed plan. 
Earty participation may be 
1dvan119eoua where PRPa have not 
been previously or 1ub1t&IMially 
involved in Rl/FS aclivitiea. 

e. Altemau~ Approach: l11ue special 
notit» wh•n tlt• ROD 11 1iped. 
Althouah the Retion1 91nll'91ly will 
ilaue the RD/RA opecial notice letter 
when the drift FS 111d propoeed plan 
are releaaed 10 1b11 pubhc for comment. 
there may be 1om1 limned 
circumat1nce1 where it ii appropnate 10 
iuue the notice Inter in the proceu (i.e. 
when the ROD i11i1fttd). Th111ppl"Oach 
m1v bt followed. however. onlv where 
the ·Resion can provl.de 1dequ1ie 
ju11ifica11on and where the Re11on haa 
obra1ned prior 1pprov1I from 
H11dquaners. Approval must be 
ob111n1d 1n wn11na from the Directon oC 
the Office of WHte PTo""8m1 
Enforcement and the Office of 
Emeraency and Remedial R11pon11. 

As ahown 1n Appendix A. under th11 
1ppro1ch the RDIRA 1peoal notice 
would not be iuu1d until lhe ROD i1 
signed. Thua. the entire eo 10 120 day 
nqotiauon moratorium would· not occur 
until the n1medi1l dnian phase. 

An 1dv1n11p to lhi1 1pproach i• tbat 
since the ROD would be 111ned and the 
re1111dv would be 11!ec1ed 11 <bt stan of 
the RD/RA ne1ou111on moratonum. the 
PRPI would know preaaely which 
remedy the "lood faith offer" and the 
neaoliationa 1bould foet.11 on. In 
addition. ance the n .. onatiom would 
besill after the clot• or the pubhc 
commltlt per:iod. the PRPI ud EPA 
would bav1 tho belwflt ol lulowini the 

• public coaunenta. 
'11le ma;or diNdvanta .. to thi• 

twrotdl ii that thl ftelOtiatioQ 
inonlorium wou.ld not occur until the 
end of the proceu (i.1. not until the 
befiMJfll Of the NIDldial dllifn phaae). 
lalwns th• lptcial DOtiCI II thi• point 
would c:na11 the ., .. tnt pot1ntial for a 
1ubsequent delay tn implemenuna the 
ramedy. 

lmtuc:n when It may. however. be 
1ppropnai1 to iuul the apeci.11 notice 
later in the proceu (I.a. not until the 
ROD ii 1iped) may bt whtN more time 
ii needed to conduC1 informal 
n11otiationa. where th1 1i11 i1 . 
partiQllarly complex. or where there 11 
an extraordinarily 1•'11 nuntbtr of PRPI 
l•·I· hundred• of PllPs). Another 
example ml)" be wh1r1 there i1 little 

e:xpectalion that 1 Fund·flMnced 
remedi1l ac11on will occur 1n the near 
fulW"l 11 Ill 1nforc1men1-l11d 1111. If 
Fund-financed 1c:Uviu11 are not 
expected 10 occur and 1 later 
moretoriwn would facilitate cl11nup. ii 
may be l1u important to in1ua11 and 
conclude newo1ialiona early in the 
procu1. 

a. R.acipitnll of RJ/FS and RD/RA 
Special Notice 

Tbt RJ/FS and RD/RA 1pecial nonce 
111ter1 1hould be Nnt 10 ail pan111 
where :here ii 1Wlici1nt 1v1dence 10 
make 1 prelimin1ry d11em11na11on of 
potential liability under Hct1on t07 of 
CERCL.A. II there i1 doubt about 
whether 1vailable 1nfonn11ion 1uppor11 
iuuance or the RJ/FS and RD/R.o\ 
1pet1al no11cee. 1eparate 1nfonna11on 
request lenen may be sent to 1uch 
p1n1es pnor to inu1111 such nonce. If 1 
Federal aaency h11 been identified 11 a 
11nerator 11 a facility not owned/ 
opera11d by the Federal agency. 1uch 
lltDC)' should be rouunely notified li&e 
other PRPI. 

Section 1Z:(e)(2)(C) 1uthon111 EP.a. to 
brina 1dd111on1l PAMlll 11'110 
nesoliations or 10 enter 1n10 a aep1rete 
1veement with pan111 when acid111onal 
PRPt 1r1 identified dunns the 
aesorianon period or lf1er·1n 1greement 
bas been entered into. The Reaioru mey 
pro,idt 1 1p1cial nouce to additional 
p1ni11 if 1h1y al'I identified after 
iuuance of tht RJ/FS 1pec:1al nonce 
letter. How1ver. 111uance oi 1 special 
notic:e 10 add111onal par1111 wou~d. nut 
chanae the duration of :he negouauon 
more1onum. The 1peci1I not1c:1 m•y 
invite PRPa"to pan1etp111 in remainins 
nerotilliona. but would not extend the 
pre-elti1tift8 n11ouauon moratorium. 

Copiet of the 1pecial noticn 1hould 
be provided to the R .. ional 
adzninilirative record coordinator. the 
appropriall Stall repre11ntativ1. th• 
Stall or Feder.I INll" if 1 1n11ree for 
natural retoun:11 h11 been d11ign111d. 
and· to EPA beadquanen 11 the 11me 
tilfte notice• ire sent to PRPs. The 
copin of aoncn to headquaners 1houlJ 
bl llftt to the lnformauon M1n11ement 
SecnOll within the Program Mana1emen1 
and Support Office of th• Office uf 
Wa11e Prosrama Enforcement (OWPC:l. 

Providiftl copia to the adm1ni1trath:c 
rtCOrd coordinator i• imponant for enaunna that Iba notice to be pieced in 
&IMI l8CDld. Providifta copin to the Sta 11 
rapreuniative and the State or Federal 
tnaatH ii imponant for 1naunn1 that 
Statn ant 1ppropriat1ly informed about 
poaeiblt future nqoliationa. Prov1d1n1 
cep1e1 to OWPE ii 1uenu1I for 
perm1ttina entr')· into th• Superfund 
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Enlorcem1m Trac:kint Sy111111 (SETSl. 
Enay uito SETS w'11 (aclilate our eCforu 
to track 111e acavtnu and to mpond 10 

Congtt111onal aad o&Mr inqmnaa. 
Dine~;., 11onal input or da1a 1n10 SETS 
on nolic:a letter recipien11 11 plaanaci for 
FY UU.. 

It i~ not cecu11ry to pl"OYi.de copies a( 
.-ch ipeaal no1i.ce to the a~trauve 
ncocd coord1na&or. S:ate repruemative. 
Saia or Federal U'Uttee. or headquanen 
in wtancea where idenucal noticu an 
provided to =Wuple PRP1. Where Ulere 

_.,.. m&Muple PRP1 at a site. • COPf of one 
apecial notic.a wit!l a li.&.t or other paruaa 
wllio M\'e re~ved the le11er would 
1uffice. 

1. Contenrs or Rf/F'S and RD/RA Special 
Nouces 

'nle RI.'F'S and RD .'RA spec:: a! ootice 
leuers. should conta:!'I :he !oiiowing 
component1: (a] A nouficaucm of 
po1enti1l liability. (bJ a disc:.imon about 
the apecMll nouce and 1ublequent 
nego1111ion moratorium. (cl a discusaion 
about the responae 1cri\·fti11 to be 
conducted. (dl 1 copy of e 1t1te?Mnt of 
work or wol"k;>lan and a d:-aft 
adm1ni1tra t1\'t. ord~ on cor.se:!t !er. the 
RJ/F'S. (e) •copy of a draft co:isent 
decue far the RD/R:\ (if pouiblel. (fl a 
di1ca11ion 1betrt what comriftlrea a 
"rood faith offer• for the Rl/FS. (SJ a 
dilC\IHiOn •boar what COMlihlfl9 • 
"sood faith offer- for rhe RD!R.&.. (hJ a 
re!e11e of cer111n 1ire-1pec:!ic 
informatign (where a\·ailabie and 
appropnare!. (i) a de:r:and for ;:a~'tTler.r 
of EPA co11s incu:'Tlc! t~ date. (j) a 
noti!ieauon about the 1c!rr.1n11tra11ve 
record. and (k) a deadline for responte 
to the leuer and the name of the £PA 
representative to contact. 

a. Potentiol liobiJ1t)': The lener should 
1pecify that PRh are potentially liable 
for the co1t1 of conduct1ne the RI/F'S or 
th• RI>JRA. A dat&iled diacu1non aboat 
pollnml liabiliry i1 not necn1UY 
panicularlJ if the Rl/FS or RD/RS 
1pecial notica refennc:u the pneral 
notica. 
• b. Spr.;iol notice o:id fomrcl 
n.gouot.1on•: Th• leu.r 1hould dilCUll 
Ole p~oM of the 1pec:ial notice and the 
1ub1equ11nt c19otiab0n lftCINtorium. The 
level of detail will depend upon whether 
the PRP h11 received the pn1ral notice · 
and whether U.1 pntral notice provided 
an adequate diacu11ion. At a miniraam. 
the letter 1bould make clear that EPA ii 
invitift8 PR.Pa 10 pan1cip111e in "formal" 
n .. otiationa for PRP conduct of the RJ/ 
FS or RD/RA and that thia lenv 
1wosnatically triaen the formal 
n.,oaanon period. In addition. ii i1 
imponaa1 that the special notice 
indicate tha dall the n11ot1alion 
moratonum wtll conclude 1n the abtenc:e 

or and in U.e event of a ·good f11th 
offer." F"iaaily. the letter dl.oa!d explain 
thu a mnaen1 order or coa111M decree 
1hould be finalized by the end of die 
~onum. 

~ R..~ at:fiOM ttt lw cotrdur:f6d: 
The lenir IDOubi i.deaafy tAe f'lll1'GDM 
activities EPA plau to canchici 11 the 
1ite and provida ac:Aldated d&r. for 
initiatiq nc:A K!n'ttt91 If apprap1ate. 

d. Statement of wont or worlrplfm tllld 
draft adm1t111t1T1Uv• order on COtt#tlt 
for /UIFS 1,.c1al no~: Th letter 
IOomd proV1de e 11amnent of work or 
workplan and dnfl adlluniltntive order 
(AOJ on con11nt. Such informanoa is 
cn&cia~ to PRPt in their dnelopmenl of a 
"good faith offer" to EPA for conducl1A8 
or financma the RJ/FS and for wwnately 
f1c1iit1tin1 settlemenu. Tbe R111on.11re 
encoisased to provide the d:af: AO on 
consent with the nouc.e leuer if 
practicable. At a minimum. tile letter 
ahould contam a capJ or the ata&ament 
of work with Ule upectauan that !be 
draft AO will follow 11 aoon u 
practicable. 

L Draft cc:uent d.eree for RDiAA 
IPllCioJ OOt.JCI: The leuat ibould CDZlllin 
a copy o! the draft con11n1 decne if 
po11ible. It ia important &bit PR.Pa have 
the draft consent decre. at &be a.:art of 
negotiauona or 1001:1 tAar.a!tar amce the 
decrn contains important inf'onnation 
which will ~11i11 ~ in develOPIAI 
their "aood iaith offerM to EPA. 

r. "Good fa1t'i o!f1r~ for /U/FS: The 
letter 1hould indicate that a "aood faith 
offer" ia a wri:ten propoaal which 
demonma:es the PRP'a qualifi:at10!!1 
and wiU1n9ne11 to conduat or finance 
the Rl/FS. A "lood faith offer" far t.'le 
RJ/F'S at:ould include t!Je follo,Vln!r 

• A IEatllHDI of the PR.Pa willingness 
to condut or finance the RJ/F'S wtucb ii 
,enerally con111ts:t With EPA'• 
1t11trnent of work or work plan and 
draft admmiltnltn order on consent or 
providtl'• 1dici11u buia for bthet 
aesotiaticmr. 

• A parasraph-by-parasnph mpome 
to EPA'• 1t11111111n1 of work or worirplan 
and dn~ admini1tr.a11v1 order on 
CDftltftt . . 

• A d.-iled 1tattman1 of wortr or 
workplln identif)'D'I how &be PRPs plan 
to proceed wnh the work: 

• A dtmonatnlion of me PRPI 
ttcbnical capabillry to undanak1 lb Rlf 
FS. ni• lhollld include 1 rtt1m1'11fttnt 
thet PRPI iddtify dlt ftnn may expect 
will canduet the work or that PRPI 
ldtntify the PfOCftl they wtU undtnab 
to aelect t ftrm: 

• A detnon1cratton of die PRPI . 
financial c.apabWty to finance th1 RIIFS: 

• A 1ta111nen1 of the PR.Pa willinlP'•ll 
10 l'91111bl&l'M EPA for Ula cotll EPA 
inC\UI 1n over1H1n1 th• PRP conduet of 

the Rl/F'S 11 l'9qu1f'lld by 11C'tion 
t<M(al(U: and 

• Thi name. addrtta. end phone 
nlllllblT or the peny or""""' 
collUllittH who will ~praent th• PRPI 
in UfOliallOM. 

I· "Cood faith offer• for IWIR.4: The 
letter lftould indicart tMI a ·,ooc1 faith 
offer" ii a wrirten pro11DNI wluch 
demamtr9t" the PRPw qualific:.rian1 
and willinpn• ro conduct or f1n9nee 
the RD/RA. A "Sood f11th offer" for the 
RD/RA 1bou!d include~ following: 

• A 1t111emenr ~f the PRPI wilh:gnen 
to coD.duct arftnmce die RD/R.A wh1cb 
ii ll'Dtrally corm111nt wtth EPA'• 
proposed plan or which prov1d11 a 
1Wficirnt b11i1 for fw'ther ne9oti1non1 
in u,tn of EPA'• proposed pla:i; 

• A par1g:aph·by·p1ragr1ph response 
to EPA'a d:af! content decree. 1ncluc!1ng 
a reaponse to other docwnents !hat may 
have been altached to the decree such 
11 a ttchAical 1cope of work for tAI 
proposed plan or acce11 or 
preau.dtonution 1areemen11; 

• A detailed "statement of work" or 
"woricplan· identifyift& bow PRPs 11laa. 
to proceed with the work: 

• A demonatrauon a{ the PRPs 
ttdmical capability ID l&Ddel'tW :Ae 
RD/R.\. Thil aho\llc! mcluda a 
NqUirtment mat PRPI ideatif)· the firm 
they expect will conduct the work or 
that PRPt identify the Pf'OClll they will 
undertake 10 11lect a firm: · 

• A derr.::n11rauon of the Pf\P, 
capability to finance the RD.'R."i.: 

• A 1111emen1 of :ht PRPs ..,;::1:igr.e11 
to reunbu.,e Ei=A for ;1111 reai:;on~e a:id 
overaaaht co111; 

• A di1cu111on about the PR.I's 
poailion OD :alH1n from h101:it)· and 
raopanen to liability. and 

• TM llUIL addrtu. and phone 
number of the pany or """DI 
committee wbo will repraclt U:e Pith 
In UFbatiom. 

~/Jlfonnoliotl ,.,.,,~to the at.mt 
ndl infcmutin ii awailab!• and to the 
utant sucb infonnaticna baa not been 
prtYiouly released. the letter should 
contlin infonulion on the aamea and 
1ddrnaet of odltr PRPl. lbl volume and 
naturt of IUbttmicn coatrtbu11d b)' 
11ch PIP. and a ranJUna by wolume cf 
the nblwlcu at the facility. Noae that 
th• rtlHH of informaticm wtm me RJ/ 
f'Sand RD/It.A 1pecaal nolicu ii not 
lnttndecl to rtt1\lirl the releue or 
lnfonuticm pnvioU1ly pm·ided 10 
JIRPI, 

L Demand {Dr poytHllL· Thi litter 
ahoald tndud• a clecand that PRPI 
rtimbmst EPA for the COits the A1ency 
baa im:un'td ill conductinl re1porue 
ICtiY\a. al ma lilt pursuant ID MCliOD 
101(a). The le11er ahould 11tenufy !~! 
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action EPA undertook and the cott or 
conducti"I the acfioft. Tht letter 1houJd 
1110 1ndicttt that Ille Aftney 
anticipatea expendina addiuonal Cund1 
on 1c:m·11111 covered by th11 notice and 
other 1pec1fied Cut\ll'I activititL Finally. 
tht httter ahouJd demand p1yment of 
intereat Car put and futW"e mponae 
coata inc:ul'T'Cd by EPA pursutnt 10 
1ec11on 107(1). Notice lettera 1hould not 
be delayed to obtain co11 informauon 
where auch information hu not been 
prev1ou1ly collected. . 

j. AdminlllratJve tKord: The lellcr 
ahould be used 11 a vehicle for 
informing PRPs or the availability oC an 
1dm1ni1tr1tive record containing 
documents that form the b1111 for the 
Aaenc)"1-dec:i1ion on the aelection of 
remedy. The lener 1hould indiclle that 
the record is open to the public for 
in1pect1on and comment. The letter 
1hould o1!su indicate whl!re the record 
will be ur nu been localed. 

Ir.. PnP ~sponse ond EP.'4 comoc: 
person: Thi! letrer should encourage 
PRPs 10 notify EPA oC their interest to 
p1rt1c1pate in negotiations. The le11er 
1houid 1nci~te that PRP1 may respond 
11 a group through a 11eerins committee 
iC a comm:ttce h11 been formeu. In 
addition. rhe lerrer shuuld prO\'ide the 
name. phone number. 01nd addresA nr the 
EPA representoit1ve to c:ont;ir.t. 

D. Conc:Ju11on of N~o11olion . 
Moro1or111m and ~d/ine Monc~ement 
for Rl!FS 0:1d IW!R.'4 

Al the c:onc:lu1ion of thl! section 1:::1e1 
r:P.go:1111on moratorium. the Regiuns 
1hould Ra\'11 a Cully negoll•ted 
admmi~:iuvc order on c:on11ent for thr. 
Rl/FS anJ a Cully n~o11ate~ r,.,,ruenl 
dec:rl!f! br the RD/RA which haa been 
1is:neu b) the PRPs. A 1ig:ned document 
ia nr.r.e .. .,ry 10 show that an agreement 
!\ea. i:i f•~l. been reoiched .• 

Al the conclu11on or the 120 dey· 
moratorium fur the RDJRA a 
determination nluat be made on whether 
to continiae tettltcnent ac:tiviti ... 
whether the 1ite 1hould be clHned up 
111ina Su1»9rfund money. or whether to 
initi:ue a tection 10& enforcement 
aclioll. A c:onttnuation of aettlement 

• 1c1i\·:tic1 rnav include aeekina an 
urena1on 10 U,. 120 day neaotiation 
moratorium a1·di1cuued !Mlow. or 
tenuing I conttenl decree 10 the 
Of!panmc:il or luatic:e for lous;in1 in lhc 
1ppropri111e diatnct court. 

• > 

•,.,.S.\llA 1111d.l,... f..,dnll11111.111 
edlll111111nou,.. CllCcf 11 ""9odo!d 111 ~...WS 
All•1ftl11fWll,.. ~ WllfUllGll _, c..ca..
Maienea." t IW I alld for clftllllll I -1 GecrM 
111 "W..s.inu"" 0..11.,.. r...,..Wtl, ~ 111 
l&au- _., .... C:.-" 1\ur 1.1111.u ,,_.. 
1\1..WllC" ~" ........... ,_., 10 111cl..O. SAAA'1 ....... ._ ... 

ID in111nce1 where ID IP'"tllftll tl9t 
been reached and fully n910ti1tld but 
PRPt have not yet obtained 1ip1111rea. 
ii may be neceaaary 10 obtain an , 
txtenaion 10 the nesotiation moratOriWT\. 
Exten1ion1 may also be nteftltry 
where the 1greemen1 hH nor been fu.lly 
neaoliated bul all major iHuet are 
resolved and outatandina iUua trt well 
defined end fin1l laqu11e ii imminent 
Ex1en1ior11 to &ht nerotiltjon 
moratonllftl un be obtained only in 
cenain cil'CUCftltance1 11 di1CU11ed in 
the February 12. t987 "Interim Cuidance: 
Stretm.lintng the CERCLA Settlement 
Deci1ion Procen." 10 

The liming or lpecial notice lettel"I 
will have a 111r11ftcant affect on our 
ability 10 1ucc:e11fully conclude 
negoliahons II the end Of the 
moratonum p'!nod. The S1reamlined 
Settlement Policy provides for two 
different proceues for ob:a1ning 
extensions for the Rl/FS and RD/RA 
mora1or1ums. The policy indiutcs thdl 
the Regional Adnuni1tntar h11 the 
di1c:relion 10 terminate or extend 
negotiauons for the Rl/FS aCter 90 days. 
However. ex1en1ion oC nego1iation1 
bevond ;in additional 30 dav1 should be 
11uihonzed by the Regioni1l 0 

Adm1n111ra1or onl~· in limlled aaea. 
Reli111n1 to the RD/R.\ moratorium. 

the Streamlined Settlement Policy 
providea for either Retional or 
Headqullners approval of an extension 
UAder cena;n i:lrcumatancn. An 
extension 10 lhe 1:0 day RD/RA 
mora:orium may be granted !or an 
additional 30.dal·• by the Region11l 
Admini11r11or when aellh:ment it lilrcly 
11nd imminent An iiddilional e"U!n&ion 
beyond t."le JO d;i)·• may be ap~roved 
only by th!! A11is11n1 l\dmini1tn1:or £or 
the Office of Solid W111e and 
Emeraenc:y Respnnae (OSWERJ and 
only ill rare and extmordinary 
c:il'CWlll tanc:ea. 

Thi• tuidlDce re-emphasizes the 
imponance of m•linl the IO day 
moratoriwn for tbe Rl/FS and the 120 
day moratorium for the RD/RA To aid 
that poliey. thi1 pidance idenhfia thrwe 
c:irc:uJn1111nc:es ,where tbe Reaional 
Admini1tr:11or a:id ,6J1i1111nt 
Admini1tr01torlor OSWER llllY con1ider 
sranliftl such tx1ensiona for tbe RD/ll-\ 
moratorium. 

Firsl. it m;iy be :ippropriate for the 
Res;onal Adminiltrator or the Auiltant 
Adminiatnnor to 1lltend the 120 day 
moratorium for the RD/RA If EPA 
•lecta 1 remedy in the ROD which is 
1irntflcanrly dinerent from tht Apncy'1 
11ated preference in the propollld p!al'\. 

••nu....,., • ..,. ..... '--' .a1Wicr OSW:'JI 
D;lwc11w1 •111.J: 'I . 

Thia could IMtft that tbe focua of 
DeSOtiatiou could chanae 1ip11fie1ntly. 
rwqwriq additional tune to reach 
1sr-1m1n1 with PRPs. 

The aecond example appliea to Fund· 
IHd litn. lt may be tppropnate ror the· 
flesiontl Adminiatrator or tbe A11i1tan1 · 
AdmiN1tr1tor to utend the uo lily 
n110ti1tion moratonum for the RD/RA if 
non4nforcemen1 activities 11 the site 
(e.g. tD extended public: comment penod 
or an utended ROD Nview and 
approval proce11J ceuae a 1isnificoan1 
delay in the Aaenc:y·a ability 10 move 
fan.ard in implemtntina a fund· 
fina:lced remedy. Ari u11naion to I.he 
neaotialion mor11onwn may be 
•peciaUy 1ppropn1te if there 11 re11on 
10 believe I negotiared Nlllemenr 11 
imminent ln other word1. if the Fund 11 
not ready 10 move forward 1n 
implemenung the remedy ar the enJ of 
the 120 day negotiation moraror1um 
there i1 no re011on to conciude 
nqotiationt if there i1 re11on 10 believe 
an agreement ctn be reached. 

The third uample appli11 to 
enforcement-lead 111e1. 11 ~111y be 
1ppropna11 [or the Regional 
Admani1t11tor or the Au1111nt 
Adm1ni1tn1or 10 extend the 1ZO aay 
negotiation moratonum for the RD/RA 
after 1 section 108 h11g111on refarroil hill 
been prepared end refel'l'eU 10 the 
Dtparunent of Justice IDOJl for 01c::1on. 
ID facL the prepilrauon and refel':';.l or a 
CIH to DOJ !My be tn important 
mechan11m (or pro\1dma the nec:euoi ry 
impetus for mching a volunt;iry 
ietUemenL ln many c1111 11 m.,~· ~ 
oppropriale to iUue a un1l•1troil 
1dminiatrat1\·e order concum!nt wuh 1h .. 
referral 

Vt. Notkt Llttttrs ond Nepdotinn 
MoralOriWll for Rtmo,·al Action• 

Tbe notic. letter process for rerno"'al 
ec:tiona dirftn from lhl notification 
proc:a1 for 1"11necbal action. A1 
diacl&aaed abovL the llOtlfiettion 
procaa for remedial actiona involves 
imlanca of three notice letters. The 
notlftcation proce11 for removal• 1111.-ill 
involve only one notice letter wiuch m11y 
or may not invoke the aecuon 1::::c1 
apedal notice procedures u d1scu11~. 
below. 

A. .Votir:. Uttcrt 

1. Whether To luue Sotic:e for 
Ramovall 

Tbe Reaicma 1hould 111emp1 10 con1;ac:t . 
PRPa pnor to initiatina 1 Fund-Cin01r.ceJ 
f'llDOVll aclion to inform PRPt or their 
potential liability where EPA w11l 1ncllr 
mponat C09ll or to aecure a pnv11e 
peny Nl~nae. Thia 9uidoncf! 
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tnco11rqe1 tht RetteM to ltft PRP 
reaponae &brou1h 1 wnneu notie.t teller 
b111 the Region• 1n1y con:1ct ~ 
verb•ll)' (with 1 wnnen follow-up 
notice). Tlnl 11 conmtenr with the 
1uidsnce on "lnuanu of Adminiltrati\"I 
Ordel"I for hnmedtarw Removal Acuons~ 
(Z/%1/141. 

The Re11on1 lhO'llld i1rue nonce 
laners to readily idenrifiable PRPI for 
removal 1cuon1 1n the vut m11on1y or 
ca1t1. The content or tJte notice Will 
vary depetldma wheth~ the nottce wttl 
be used 11mply to notify PRPI o! their 
porential liabiliry for an. action EPA hu 
already r.ken or ii about m talrL 
whether the notice wtn be used to 
tn=arage 1 pnnre P81'TY respoaar 
throuiti ··informal" ftl'f0lianon1 !i.e. 
netot111iOTT1 not rngered b>· th.e section 
122(e~ ~111 notice p-!'Ocedurul. or 
wh~Mr' the noti~ WTll be used as a 
mechanism for 1m-oidng the sec:t1cm 
lZ:(et special non~ procedcrn wl':Tdl 
provide for ··for:nal" nl'80t1anor.r 
between EPA and PRPa. 

Z. When to UR Spee1al Notice 
Procedures for Remov1i1 

The Regions should con.sider ..wag the 
aectioc 12:(e! special notice procedW'H 
only for those remoul1 where the threat 
is or a natW'e that i1 not neceuary to 
initiate an on111e removal ac.Uoa for at 
le11t aix 111onrh1. The ·six. month 
plaMiftl time period"" begins once a aita 
evaluation ia completed. Thia means 
that for the v11t majority of removal 
actions the Region• will not be required 
to utilize the 1peaal notice procedures. 
It i1 not 1ppropn11e to utilize 1pea .. 1 
notices for moll removal actions 
becau11 the aubtequent mon&toriwn 
may interfere with the ~ency·1 abilit)' 
to unplemeat tht remedy in a timely 
manner. 1n addition. it zr:ay not bt worth 
expendifts the time and resources to 
enter into formal negotiations wben a 
removal will be a relauvely ahort tmn 
and inupenMn retpoDN action. 

The Reaions ahoWd &ndllde ma 
followtn1 ractora In their determination 
or whether ii ii appropriate to lltiliu the 
apecial notice proctdurn for mnovall 
with a ei• month plenniq ltad tfmr. Ct I 
Whether viable PRPI heve been 
identified. (ZI whether the PRPs &N 
expected to Ntpond favorabl)' ro the 
in,;11tion 10 participate in n,.otialion1 
and to conduct or finer.ca the remo,·al 
action. (31 whether ilJuance or the 
special notice could delay 
iJnplementahon of the removal action. 
and (4) whether it mn be more 
appropriate to enter into .. informal'" 
nesotiation1 lft lieu of "formal'' 
netotiationa under aection lZ:(el. 

In determin1n9 the PRPI v11b1hw the 
Region should inquire about the PRP1 

fiaanc:&Al and tachaie&l capability (or 
con«Nctill11nd/or rinancmg &be 
remove! action in an effecu,·e 1a.d 
timely ir.aMer. ln detennlAiq the PRP1 
willingnesa to undertue QI' ri.naUC.t the 
removal action. the R .. ton. dl.ou!d. at a 
minimum. obtain a varbal asreement 
from the PRh pnor to iNuan.c.e of tAt 
apecial notice. In datednifWll whetJw 
the apecial notice may delay 
lmplemen11uon of th& ram.edy or ifl 
determinifti whether to enter Ulto 
Minfonnai- ra&ber than "formal" 
negouationa. &ba Rq!oua IA.ou.Id 
consider whedler the aecuon u:lel 
netotiation 1110ratorium wou!.cl iAtufera 
wttfl other a.ctivitiu at the &&ta. 

3. Noafymr PRPI WhlTI Not ApprDprtate 
To Utilize Special Notice Pl"ocedW'ft for 
Removall 

EPA"• decision on whether 10 use the 
special nouce procedutes for a.ny 
respon.se acrion i1 clearly diacreuonarr. 
HowYVtr. secnon l::Z(a) reqwr11 the 
Ajency to nortfy PRPs in wrilinB whea 
the Apncy ctecida1 nor ro utili.ze auch 
prvced1m11. The remo"al norict providu 
a conveniem vehicle for in.formina PRPs 
of EPA'• decision not ro utilize the 
spec:tl nonce procedw'es. The notice 
ahouid. therefore. inform PRPI of EPA. 1 

· deci11on not ta atilm such procedure• 
when rhia deminmanoc baa been made 
end ahouid provide an eicplanaUon for 
that decision. 

4. DOI Role iD. Remonl Neaotiatiou 
The Rfliona ahowd consult with the 

Chief of the Environmental Enfon:eme:11 
Section of 00) prior to"illniftl a special 
nouce latter £or remoul action.s where 
11nlemen1 b~· consent decree ii 
contemplated. or where the 11ttlement ii 
expected ro involve 1 compromi11 of 
pall or futllte.response co1t1 anc! the 
total reaponae co1t1 wiD txeted 
S500.000. The Rlffcnu abould COD.lull 
with DOJ. pnor ro rel11111111 draft 
con.sent dac:ret to PRPa. 
L TUaiaa ol Neta lor lemovale . 

A iremoql nodce that don not Invoke 
die 1ptd1t nortu procedum 1boald be 
provided to l'RPs •• soon 11 pracacable. 
For remo,·;al noticn that in,-okt the 
1pecial notice ptOCedum. tn nonce 
ehould be i11utd 11 11rly n poaaible but 
no later than lZO day1 btforw rbe 
acheduled date for inihatiq the removal 
ectiOft. The 1chtduled date for lntu.aans 
the removal action i1 the date remo,·al 
extramunl d11nup contractor funds 
will be obh11ted and onsite d1tnup will 
bt1in. 

Tht timina or • notice which irwokn 
the special notice proctdum is cn11cal 
btcau11 i11uance of tht notice tngers 
l'he 11:b11quent 60 10 120 de)· 

mora&arium on EPA"canduet or ua. 
removal action. rt'he moratonum would 
l11t only eo Cl)'I in in1t1nC'll 111.here the 
PRP1 do not proVlda EPA with a ··11ood 
faith offar"J, luuiD.& &be special nouce 11 
11111 U0 day• befon EPA wiU ~ •.be 
removal HAm Uiar da• 1ub1equen1 1::0 
day moratoriwn dOll not affect EPA.'1 
ability to implement the NlftOwal acuon 
In the awn& MIDU&IOM do noi rnl&ll in 

an asr-mu1 f0t PRP coacluca or Ula 
l'UIOYti IC&i~ 

e. Recipients of Nonce for Remo\-al1 

The rB10val notice aboWd be seat 10 
all parun wh.lre th.ere ii aalficaent 
tvideaca to mU.e • prelitNnary 
detumiAl&ion of po&ea111I btbility 
under aection i.o: of CERClA. U 1 
Fede:al qency l\&1 been 1den11!ied 111 a 
aeneraror 11 •facility not owned/ 
operated by the Flderal apncy. wr.h 
aaency should be rouuneiy noaf11d Like 
otherPRh 

Copin Of l'MlOTll OOticat should be
provided to die R .. 1onal Mlftlni1ua1rv1 
record coardlna&or. the 1pp1VJ1n11t 
State l"lllftStntanw. and to 
haadqaaners. Providinr copies to the 
administnlive reCDrd COC1rd1n11or i1 
imponanr for enaunn1 rh11 the nonce be 
placed in the record. Provtdina copi11 to 
the S111e reprnen1111ve i1 important for 
enauriftl thll StatH are appropnare!y 
informed ebout pouible funn 
n11otia fior.1. 

Pr-ovidinp copi11 to the lnfor.neuon 
Manapmen1 SKnon wuhin rtl'e Prog~m 
Mana,..ment and Support OffiCP. of 1he 
Office of W11te Prog:-am1 Enforcement 
for entry into the Supe:"fwld · 
Enforcement Trackins S~·11m 1sm1 

· Copiea ahould be aen1 10 OWPE 111 r!'le 
aame time they are sent to PRPs. 
Providing cop1n to OWPE ia e11e::li11i 
for f1cili111tng our efforts to track aite 
activititt and to mpond to 
Coft1N91ioaal and other inquiries. 

It ii aot necaaa,,- ro pro91de copi11 of 
aaclr remaftl aoltce ro me 
adminiatralfww rwcord coordinator. State 
NPrnenta'*"· Slate or Federal tn111te. 
or bl1dqu8NrT in icltlncn where 
ldendc:al noricn an provided 111 
multiple PJUll, \\'bere there are rr.ult!ple 
PRPs 11 a 1ua. • copy of one removal 
nott~ with a lilt of other partiea who 
bave rectl\·ed the letter would 111ffice. 

7. Contents of Notice for R.einovala 

A1 indicated. the content or the 
removal nolica will ''''Y dtJlendina 
upon whether the purpDll or the letter ii 
to aimply infonn PRPt of their potential 
liability or whether the lener will also 
be uaed to provide an opportunay for 
PRP invoh·ement in nno11111on1 either 
throuah '"in!unur· or .:!om:1l" 
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ftt10tl1tiona. Tha following biahligh11 
the componentl that 1hould be included 
in th• thl"H different t)1lel or l'tmoval 
noticn. The 1peciftc content or 11ch 
component or the removal notice 1houhJ 
be naentially the .. me 11 described 
eariier for RJ/F'S and ROIRA 11neral 
and 1pec1;1I no11ce1. ucept where 
otherwiae 1pccifiod. 

a. Not1~ o.f po~n&ial liability: U the 
putf)OH or the removal notice i1 11mply 
to inform !'RPI or their potential liability 
and to provide notice th11 the Agency 
h11or1111bou1 to take a mponae 
acuon. the notice 1hould contain the 
follow1n1 component1: a notice of 
po11nn1I liability: a di.cu111on 1bout 
1ite re1pon11 aCUVltiH that have been 
or will ~ .:onducted 11 the 1111: 1 nonce 
on the availability of an 1dm1n11tr111ve 
record: ind a nouce purauanr to 1ecuon 
1::?11) tha1 the special nonce procedures 
will not be iaed. 

The nottficat1on under secuon 12.:?I al 
1hould inform PRPs that the Ag~nc:y w.111 
nor (or did not) use the aecnon l::(el 
1pec11I notice procedure• for this 
particular re1pon11 acnon ind 1hou!d 
provide an uplananon for that aec111on. 
The teller should indicaie that 11 11 the 
A9ency·1 policy nor to use the special 
nouce procetlurea for ~emovals uniess 
there 11 a 11x month plann1n11 lead ume 
prior·IO the 1n111a11on of the response 
action. U the respon11 action does 
involve a removal wuh a six month 
pl•nninl lead lime bur the Agency made 

· a cHe·1per:ific determina uon not to iae 
the 1peci1l nonce procedures. the letter 
1hould provJde an uplan111on why the 
use of wen procedures wu d11erm1netl 
to be inappropn;i:e for thar paru.:ular 
response action. . 

b . • Votu~e of potenticl liability and 
opportunity lD en~r into "in.formal" 
ne-iouatior.s: U the purpose of the 
remo\'ll notice is to inform PRPa of :heir 
potential liability and to pro\ide PRPs 
with 1n opportunny 10 enter into 
ne,o1i111on1 with EPA without .invokina 
th• HClion lz::(e) 1pecial nonce 
procedum. the notice 1hould contain 
the followinl componenll: I notice of 
po11nti:i 1 lillbility: a diacueaion about 
1ite re1pon1e actiYitin that will be 
conductetl II the lilt: I copy or lht 
1tat1men1 or wora or workplan and draft 
edminiltrative order on con11nt a 
notification pursuant to 11ction 1:!(11 
that the 1peci11l notice procedure• will 

not be uMd: a Nqunt thal PRPI noUfy 
EPA wilhin 1 1i»ecified period of tilne of 
the11 interest to porticipa It in 
nqou1t1on1: • notice on the av~ilability 
or the 1dm1t11ll1'1Uve record; and 
information on lhe EPA Npre11ntative 
10 con11c~ The Httion 1221•1 
notificauon ihouid contain the 1ame 
information dilCl&laed in the preceding 
pa,.grt1ph. 

'- Nouce of potantial liability and 
opporwnity co enzar tnlD 'Yarma/" 
lltlfOt1auon1 pursuant "'111Ction 1m1J 
1pec1al notice procadurr1: U the Puri>Ole 
of the removal notice i1 to inform PRPt 
of their potential liability and to provide 
PRPs wirh an opportwuty to en11r into 
n11oli1tiom With EPA ualft8 the section 
l%21et 1peci1I notice procedure1. the 
notice should contain the followina 
components: 1 nonce or potential 
liab1li1;·: a d11cu11ion about site 
response 1cuviuea that will be 
conducted at the 111e: a discussion about 
the 1pec11l notice procedw'H and the 
ne9oli111on moratonwn: a copy or the 
statement of work or workplan and dr9ft 
1dmin111re11ve order on content: a 
di1cu111on abour what conalitu1ea 1 
"good faith orrer": a request that PRPs 
notify EP.4. within I 1pec1fied penod or 
ume indica ung their 1ntel'91t to 
p1M1cipa1e 1n negou11ion1: a notice on 
the na1labilrtY. of the 1dmini1t:a11ve 
record: and information on the EPA 
repmentauve to contact. The "good 
faith offer" 1hould contain 1111rui1lly 
the 11me components a1 ciescnbed 
abo\·e for the RD/RA. 
B. Conclusion o.f N.,otiation 
.\fol'tltorium and Deorliine .\lanayeme11t 
for Removai1 

At the conclusion of the section l::(e) 
negoriation mor9toriwn for remo\'111 
acuona. Ute Reaions should have a fully 
neaotiated adminiltntive order un 
content which b11been1i;ned by the 
PRP1. (Where 1ppropn111. a 11gned 
content deCNe 1bouJd be provided). A 
liped adminiltratin order on conaenl 
(or 1 content decree) wtll 1how that the 
nesoti1tion1 have been 1ucce11fully 
completed. 

The expectation i1 that the 
n11011111or.1 will be concl11ded at lhe 
end or the 1%0 day mor9torium and :he 
Rea1on1 are •tronaly encourapd 10 
conclude the nego111tion1 within this 
period or ~:ne. ln in1tant11 whel'9 the 

DllOli•liOftl do not ratuh in an 
11'"11\ent. the R191om may ink an 
ex1tna1on to the 120 day moreronum. 
i11u1 an 1dmw1t:1uve order. or 
proceed with 1 Fund·financ:ed removal. 
Nott thal lhe Reaional Adminiltrator 
may srant an extena1on lo th• 120 day 
moratonwn only in limited and 
appropna11 c:ircwutanc:n. 

C. AdmiN6UTJtive Ord1rs and 
Ne,auauon Marotonum for Removau 

In moat in1tance1. UH or the 1peci1l 
notice procedure• for remov1l 1cuon1 
will not affect exilli"I policy on iuuing 
1dmlni1tr111ve ordel'I for removal• 11nce 
lht 1peci1l notace procedure• will be 
iuued for only a 1m1U portion or 
remov1l1. For detail• on the Agenc~'• 
ponc:y on adm1n111rative ordera refer to 
the guidance on "lssuanc:e or 
Adm1n11tr1tive Orde~• for lmmed1are 
Removal•" {2/:1/84). 

It i1 nec1111ry. however. to modify 
exilting policy 1n one re1pect. ln 
instances whe~e Re11on1 use the special 
notice procedure• for 1 removal 1c11on 
and where i11uance or an 1dm1n11t:ative 
order i1 neceuary and appropr.111. the 
Regions should not i11we the order until 
the end or the nqotiation morarorium. 
Thi• ensures that the nqo11111on 
moratorium will be u11d to :iegoliatt 
volwu<1ry settlements. 

vn. Dildaimer 

The policies and procedures 
111abli1hed an this document ue 
intended 1olely for the gu1danct or 
Govemmer.t pel'lonnel. They are not 
intended and can not be reliec upon to 
ue11e any ngilts. 1ub111n11ve or 
procedural. e:iforceable by any paMy in 
liugalion with the Uni11d States. The 
A11ncy 1'91tf\'ll the right lo ICI II 
variance with 1he11 policies and 
procedures and to ch1n1e them 11 any 
lime without public: notice. 

vm. For Fmthc lllfonnation 

For further information or questions 
conc:em1n1 th11 guid1nc:e. pleue conrac:t 
Kathy MaclCinnon in the Office or 
W1111 Proarama Enforcement ar FTS-
415-1770. 

.. 
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Office localion and telephone number. 
Rm. TUS. Cry111I Mall S%. 1tz1 
JerTenon D1v11 Hi9hw1y. Arlinaton. 
v A. (103-.557-18091. 

IU...UMIJITAn lllllO•••notc Pl.in111nt 
10 aec11on 18 of die Feder1l ln1ecricide. 

· F11n91cide. ind Roden11c1de Act (flFRA) 
(7 U.S.C. l36pJ. the Adm1n1ma1or m1y. 
11 hia d11cre11on. exempt a 11a1e 11ency 
from 1ny prov111on1 or FIFRA 1f he 
deiemunes ther eme11ency cond111on1 
u:.111 which require 111ch exemp11on. 

The Applic11n1 hu req11e11ed the 
Adm1n1s1rator 10 111ue 1 1pectlic 
uempuon to penntt the Ille or 1n 
11nregt11ered herb1ctde. (: )·2·(4.5· 
dihydro ... ·me1hyl.+(lme1hyle1hyl)·S
oao-1H·im1dazol·Z·yl)·5.ethyl·l· 
pyndinecarboaylic acid (CAS 8133~~-
51. manufactured 11 Pursuit"'· bv 
AmenC8!l Cyanamid Company. on 
ao~·beans 1r. .\11nneso1a. lniormat:or. 1n 
accordance •••1:h .fO CFR Par: 166 "'as 
submtued as part of 1h1s request. 

The Appitcan1 indicated tha1 
/erusalem arrrc/loke poses 11 1eriou1 
1hre11 10 the Minnesota aoybean 
indusrry dur 10 result11n1 redue11ons in 
yields. This weed. if nor conrrollec 
produces numerous tubers which lie 
donnanr over winter ana produce ;>Ian rs 
the follow1n11 spnng. Only two 
herb1c1des (Paraqu11 and Roundup) ere 
libelled for control of Jeruulem 
ertichokes rn Minnesoll soyr>eans. 
eccording 10 the Applicani. :\either of 
I/Iese hertucrdes ue uusfacrory. 
accord1ng 10 the Applicant. due to 
required delays in planuns or 1neffect:\·e 
application tP.chn1,ques. 

The Applicant indicates that "'it!lout 
adequate control 1 JO percent yield los' 
for sovbeans due to thlS weed w1l: 
result~ This woulll amount to 
approa1m11ely 1.4 million dollars. 
Producers are repon1ng thar tn(e!tations 
are incre111ng. and weed 1cienli11s are 
concemed 1h11 the weeic will become 
more wideapread in the abtence o( 
elfective conlJ'OI meesW'es. 

Punuit,.. will be applied by pounJ 
poalemersence to lhe crop at 1 rate of 
0.08 pound 1c11ve ingredient per 1cn. 

Thia nouce does not constitute 1 
dec11ion b~· EPA on the :ipplicoauon 
itaelr. The rq11l1tion1 aovemint 11clion 
18 require publication o( receipt of an 
applicauon for a specific exemption 
propo11ns uH of 1 new chemical (i.e- an 
ective ingredient not contained it.,..ny 
currently re9111ered pe11icideJ. Suci'I 
notice provides for the opportunit)· for 
public comment on the application. 

Accordinaty. intereated persona may 
111bm11 wntten views on thia subject to 
the Pro9r:im Manapment and Suppon 
Oi\·iaion al the 1ddre11 abo\·e. The 
comments mull be received on or before . 

March Zll. 1118 and ahould beer the 
idenlifyint no1111on -opp_ t80iM .- All 
written commenla filed pursuant to 1hi1 
notice will be 1v1il:ible for pubhc 
iftlpection 1n Rm. Z3e. Cry11al Mall So. 
1. 11 thl addtn1 tiven 1bove. from 8 
1.1n. to 4 p.m •. Mond1y throuah Fnd1y. 
except lq1I hohd1y1. . 

The Aaency. 1ccord1n9ly. will review 
end con11der all commen11 received 
d11nn1 the comment penod in 
d11enntntn1 whether to 11111e the 
emersency uempuon reque11ed by the 
MiMHOtl Department or Agnculture. 

011.cl: F'tbP111ry ZI. 1-. 

Edwill '· T\uwortlL 
D1f'f!Cl/1f'. Rr,111ra11011 /M¥111011. Of{icr of 
Pn11cidt P"'fram1. 
1n Doc. u-.w1e Fil.cl >-n~: 1:4.5 11111 
~COOi~-

0

( FAl.·J:lll·S I 

Sup1r1und Program; MiHd Funding 
Seme"'enll 

AOINCY: Environmental Protection 
Aseney. 
ACTION: Request for public comment. 

IUMMHY: The Agency ia p11bli1hing the 
1u1dance on "E\·al11a11ne Mixed Fund1n9 
Settlements under C£RCL..'-" todav 10 
infomi th• public and to aolictl comment 
on thete types of 11rrlemen11 . .Mixed 
fundin9. 11 de1cnbed. 1n part. under 
1ec11on 122(b) of the Comprehensive 
Environmental Response. 
Compen1111on. end Li:ibihty Act or 1980. 
as amended by the Superfund 
Amendments and Rea111!1oriza1ion Act 
o( 1988 (SARAI (herein:ifter referTed to a 
"CERCl.A"I refers to three t~·pes or 
1rrangemen11 tn whic.lt money from 
po11nually responsible pnries (PRPs) 
end the Hazardous Sub111nc11 
Superfund ("the Fund") ia uaed to 
conduct a re1pon11 action. Thia 
l\&idance flnt describes I protell for 
detenninint whether a 11ttl1men1 
lnvolvina maxed rundint in any ronn ii 
apprDJria11. It thnt deac:ibe1 iuues 
related to each of the tJU"le 1ype1 of 
inixed fundin1 individu1ll). aa w'!ll 11 
the procedure ,.quired for appmvoil of 
ina.aed fundin& 1111lement1. 
MTI: Commenll must be provided on or 
beforrMay 111ua. . 
ADmllu: Commen11 should be 
addNlaed to Kathy MacKinnon. l:.S. 
Environmental PrOtection Apncy. 
Office of W1111 Profra1111 Enforcement. 
Guidance and Ovtnipt.Brandl (WH
SZ"l. 401 M SU'Ht SW. W11hin9ton. DC 
ZDllO. 
'Ott llU..,...,. ~"°91 eotn'ACT: 
k1thy Mackinnon. US. Environmental 
Pro1ec11on Agent)" Office of Waate 

Prosr'llU EnforcernenL Guidance end 
OvmiaJit Branch. WH-m. 401 M S1ree1 
sw_ W11hinaton. DC ZDta0.120214~ 
8'10. 
~IWTHY ~TIOIC The tenn 
Mnuxed fund1n1". 11 llled in !lus 
document. referw to lhlee types of 
1rran1emen11 in which the Covemment. 
11 ill diac:rerion. a1reet to conduct and/ 
or pay (or 1 pon1on of a response 1c1ion. 
In one arran9emen1. 11 dncribed in 
11ction 1=bJttJ of CERCl.A. the PRPI 
e8"ff to conduct the rnponae 1c11on. 
and the Covemment agTfft ro 11low 
these paruea to bnna a cl11m 1111n111he 
Fund for a ponaon or their COlll. The 
process by which Ille Covemment 
lll"ffl to 1llow 1 claim 1911n11 the Fund 
i1known11 "pre1utl'lonza11on.· 

ln a aecond type or m1aed runrlin1 
known 11 1 "caah-out." the PRPs P•Y the 
Aaency for I portion of lhe COSll 1n heu 
or conduc11n1 the response ICllOn. A 
third type or mtaed fund1n11. known as 
•mixed work." involvea 1n 1greement 
which 1ddre1111 lhe enure response 
action. bur the PRPs and rhe Aaency 
agree to conduct and p1~· for d11c1T1e 
porlion1 or sepen 11 of the PTsponae 
1cuon. 

The Agency 1uppon1 the 1111 of mixed 
funding to promote 11tllement1 end 
haurdou1 aire clt1n11p1. These 
11ttlemen11 1110 m1y 11tmplify the 
Covemmenl'1 lili1111on of coat recovery 
case• under 11e11on 101 b~· red11c1na tile 
number of PRPI to be 111ed. 

The proceu for eV1lua11n1 m1aed 
funding 1111Jements i1 besed. 1n p11r1. on 
the lnre:im C£RCLA Serrle:menr Pohq· 
(50 FR 503~ ). ~·hi ch pra\'ldes ren cr.tc~:.:i 
10 e\'Blua re 1 PRP 1111Jeme:i1 offc~ !.1r 
le11than100°, of lhe COii of I tle:i:iup 
It I Ille. For miaed rundin8 serrlemenli. 
crileria of particular importance inch.1Je 
the 11rength of the liability c11e 1g111:s1 
seniors and 1ny non·settlors. the 11ze of 
the ponion for which rite Fund will be 
reapoftlible. and other 111i1i11ling and 
tq11it1ble fltlOJ'I. 

The use of mixed fvndlnt doea not 
ch1n1t EPA'a ntablilhed crittri1 for 
eval11atin9 settlement offers. At 1111ed 
in the Interim CERCl..A Settlement 
Policy. liabilit)· under CERCLA i111n,:. 
joint and several unle11 the PRPs e:in 
c:learly demontttlte that the h1nn 111he 
11le ia di,·i1ible. Thus. approval of 1 
111ixtcl (undina 1tttJement will be • 
policy decision. made in &be 
Ciovemmenra disuelion. baaed on 1n 
evaluation or the totality of the 
cilcumlt1nc11 in each QM. 

Mixed fundinl aettltmenll represent 
one ponion of a comprehtnaive effort to 
facili&ate 11ttJem1nt1 of enforcement 
lctiont under CIRCA In panu:uler. Ct! 
minim11 aettlemen11 (sections tZ%11JJ. 
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C099Mnll not to 1ue (1ectioftl tZZ(fll. 
and DOn-bindiftl 1lloc:atton1 of 
,..poneibility INBARtl (MCtion1 
1ZZ(t)(311 may bt used in conjunction 
with mixed Nndin& ll I lftHnl Of 
inCNUtq the fieJUbilily with which 
CERQA c:aH• IDiy be Nilled in order 
to expedite d11nup1. 

The Aaenc:y enc0Ul'll9e1 public 
comment on th11 pidance. npec1•llY 
related to particl&ler typea of miJled 
fWldma 11"1"1ngementa. The A,eney will 
l'ffftlu11e th11 interi:n 1uidance an 
rnpome to public coaunentL 

Tbt intenm l\lidance follows. 
0.11: Febn111,. a. 11188. 

J.W.McK .. w. 
Aetilfl Au1•UUtl Admini1tra111r fDr Solid 
Wa.11 ond Em•,,.ner /Y1ponu. 

Date: F1bna1ry ~ 1911. 
..,,._., L Adami. Jr. 
Aa11ron1 Admin11w1or for Eltfo~mMI attd 
Comp/tone• MolfltOf'ltt8. 
October zo. 11187. 

Mamoraadwn 
Subject: Evaluaung Mixed hndin1 

Stttlemenll Under CERCl.A 
From: J. Winaton Porter. A11111an1 

Adm1nis1ra1or. Office of Solid Waa1e 
and Eme,..ency Respon.e 

Thom11 I.. Adams. Jr .. Au111an1 
Adm1n11tra1or. Office of £n!urc1m1n1 
and Compli1nc1 Monitonna 

To: Re91onal Admini1tr111or1. Regiona I-
X 

/. Introduction 

. This document provides 1uid11nce for 
use ,when a pany propoaea. u pert of 1 
Hltlement ne101i1tion. lhar both pm·ate 
and Fund resources be used 11 1 11te. 
This 1):-pe of 1rran1emen1 ia ger:erally 
referred 10 aa 1 "mixed fund1n1" 
tettlemenL Section 121(b) or the . 
Comprehenaive Environmental 
Reapon11. Compenaation and W11bili1y 
AcL 11 emended by the Superfund 
Amtndmenta and Reauthoruetion Act 
of 1188 (hereinafter cited a1 .. CERCl.A ·1 
provid11 tx11licit autlloriry for lbt 
Covan:ament to enter illto &beat typtt of 
urqementa. 

?ht pnnw, pa1a of tbil piduu:e are 
lo: 

(\) Encourap tht Rettom to conaidlr 
mixed fundina aetdtm1a11. baaed on the 
ttannory approval of tJane aenlemau 
in section UZ(b) of CEila.A: 

(ZJ Present a 1111lhod far a.,lonal 
lftforc.ment pvaonnal to aulyu miittd 
lu.ncliDf in the context of a 11ni.ment 
oaer. and 

·(3J Indicate broad Aaency pNlmncn 
by 1pecifyi1\3 acceptable and poor 
candid• 111 for mmd fundina iD pn1ra1. 

Hi1toric:ally. tht term .. mixed fwuliq" 
hat been uttd to dncrtbe thttt l)'Pel or 
amn,ementa. Section 122(bJ(1) of 

CERc.A d11cribe1 one mixtd fundina 
ananpmenL i.n which one or more of 
the potentially rt1pon1ible panlea 
('PRPIJ agree to periorm a rt1ponae 
1ctivity and the Agency agrees 10 
reimbW'le those PRPt for 1 portion of 
their reaponte co111. ln auch caaea. the 
atatute providea that the COit inCW'T'td 
by the Fund be recovertd from non· 
Mttlol'I when po11ibl1. · 

Senlemenr •l"ftmentt involvina 
cleanupa by PRPt ind reimbur1ement or 
their reaponH co1tt require the Aaency 
to .. preauthorize" the claim 111inat the 
FWld prior to lbt initi11ion of the 
reaponse ac:11on. The term 
.. prHulhonzeuon" refer110 lbe 
approve! th1t musr be aranttd by the 
Aaency prior to cltanup action• if 1 
d11m for responae coata ii to be 
eonaidered 111in11 the Fund. U 
preauthorizauon is granted. it aerve1 11 
an Agency commitment 1haL if responn 
cosu are conducted pursuant 10 the 
settlement 1greemen1 and the co111 are 
reasonable and necessary. 
reimbursement will be n1iJ1blt Crom 
the Fund u dictated by the 1sreemen1. 
subject to the a\•ailability of 
1ppropna1ed moniea. 

Two other kind• of settlement 
l1f9ement1 1Jao COnllll\lte forma of 
iniaed fundiJ\a, but do not reqWt'I 
preauthonzetion. Secuon U2(bJ(31 
deacnbe1 one type of amnpmtnL in 
which-the Agency c:onducta lht re1ponae 
action and tht PRPI pay lht Apncy for 
1 portion of the Cotta. Thia rype of 
1t1t.lament i• kiiown 11 1 aett.ltment for 
ceah. or "c11h-ouL .. A thll"d type of 
maed h&ndir.g. known •1 "mixtd work. .. 
involvea an agreement which 1ddrnaet 
the entire re1ponae 1ction. but the PRPs 
an~ the Agency •sree to conduct and 
pay for di.aete portiona or 1t11menta of 
the response action. The t11m "mixed 
fundina". 11 :aed In thia documenL 
applies co any of the lfo,.meanoned 
typee of Mnlamtnta. 1t 1hol&ld bt noted. 
however. that aecuon UZ(bl(4J. . 
concerniq fuhlrt oblipuon of &be Flllld 
fo"r remedy failure. onlJ aPJ)ia to mixed 

. fwMlinl ill the form of preautborisati• 
u delcribed i.D Ndion UZ(b)(1 lo 

/lta DOied aboft. dw W. 
Amndmenta IO CERCLA iadudld an 
explicit 1111utory authorizatioa of miatid 
fwadina 11ttl1menta. Priot to &line 
Amandmanta. th• primary dacwnent 
which. made NftNnet to llWttd fundlna 
wa1 the mttrim CERCl.A Settlement 
POllcy (50 fR 5034). Thia polic)' NI out 
tan crttari1 to 1111 wbtn l\'lluatiq a 
Nttl1me1u offer for Ina than JG!m of the 
coat or d11nup at a tilt. ln miud 
fundina nttlementa. the PRJll a.,.. to 
Pl)' for a portion of tht rttponae COii. 
and m1 y conduct some or all of the 
N1pon11 1etton. 

A major ponion 1:1f this auidlnce 
addrnaee the 1pplicer1on of the interim 
Settlement Policy to mixed fundin1 
111tlemen11. Section II outlines the kev 
principles underlyin1 the A9eney·1 · 
lntenm Settlement Policy. ind the role 
of miud fundiq within lheae general 
prtncipln. Section lll t.,en provides an 
approach for applyin9 the ten aeulemenr 
c:ritene 10 llWted fundina 111t11m1n1 
off'er1 iD aeneral (e.g .. wuhout regerd 10 
any 1pedfic fundina erransement.) Thia 
Mction fil'lt hishJi9hta f1ctOl'I of key 
lmportllnet 10 mixed funding 
ae1t.lement1. ind then 1uat111 the 
A1eney'1 preferences 1mon1 vinous 
combin1tion1 or these faCIOl'I. 

Section IV identifie1 criteri1 to be 
uad to determine if 1 particu11r t)'Jle of 
mixed fundina i• 1ppropri111 for a 1i1e. 
and then li1t1 1econd1P')' con1ider11ions 
Nlat&d to 111 mixed fwldins ae1tlenien1s 
Section V outlines the general pror.eciure 
for review and 1ppro\'ll or mixed 
fundins. 

//. Thi &le of Mixed Fundin1 in thi: 
CERCLA Cleanup Program 

Tht Interim CERCl.A Settlement 
Policy identified negoli11ed priva ce 
r11ponae actions 11 1n euenual 
component of the Agenc~'• overall 
prosram for obt1inin1 cltanup of the 
nation'• hazardo1&1 wute 1i1ea. Thi~ 
prosram. to be effective. dependl upon a 
balanced approach. which includes 1 
mix of Fund·finenced cl11nup1. 
enforce1ble Nttlemen1 1greements 
reached through nego111uons. 1nd 
litil•lion. Expeditious cleanupa re11c!ied 
throuaJI neaotiated ae11lemen11 a~ 
PNftr11bl1 to pro1:-ac1ed li11;:a1ion. 

Section 121 nr the 1986 Arr.erni.!anc~ts. 
which ia de\'Oted enuref\· to ~cn:f!me!ll 
i11u11. indicetes Cons~~11or.ill 
afftnnation Of the emphHll in lhf' 
lntll'im Settlement Poi:cy toward 
lnc:rt11ed nuibilil)' in settli~I CERCl-o\ 
cun ill order to upediie dunupa. Lil" 
tba lnteriltl Settlement Policy. uct1on 
1JZ COWll I wide taftff o( mtchtni11111 
deliptd to promote 1111lemen11. In 
particular. in aection 1%Zfbl. Co~• 
acknowltdpd the nnd to cun1uier 
aettlementa for Ina tban t()(r!I, of ihe 
coetl of de1nups" • • • by :iaing 
lllOftin from the Fund or. beh111f cf 
puUa wbo a,. unknown. insol\·enL 
aimilulv anavailablt. or refuse to 
Mttla ... (Set the ConferenC9 Repu!'l on 
Supafund Amendmenta and 
Ruuthorization Act of 19118. 99 Cona .. 
2d Se11. Rtpnn-....: pp. 113. %5:? 
(U.)). 

'nle Apncy encouraaa the u1e of 
mixed 1111\dina 10 promote 11ttlement 
and baurdout lite cleanup. For 
1umple. pruuthoriuticm nrfel'I the 

.l 
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advanlll' of PRP perform1nce of the 
re1pon11 1ctivity and fundina of a 
1ub111nt1al ponion of tht rnponae 
co111. thua con1ervina Alfncy retourcn 
fo1 ... 11 other aitn. In addition. section 
lz:?lbll11 requires tht Apncy to make 
illl reuon1ble efToru 10 rwcover 1he11 
cosu. The A9ency will therefore pu,.,ue 
non11ttlurs to mike the Fund whole. 
unleu it would be unwarranted to 
undertake such efforts. To the exten1 
1hat mixed fundin9 reduces the number 
or PRPs to be au~ in such cost recovery 
cases. it will 1110 reduce the Aaency·s 
co111 for litig111on. 

Support or mixed funding Ill I 
seulement tool. however. does no1 impl~· 
1h11 tbe-1tanderd and scope or h1bili1y 
under CERCl.A has c.h;an9eu. As 
tsllblilhed by court dec1s1ons prior 1u 
the 1988 Amendmenu. PRP hi.1bili1y 
under CERCl.A remains strict. join1 11nu 
sl'veral. unless the PRPs Coln clearl\· 
demon1tr11e lha1 1he harrr: at 1he s;!e is 
dms1ble. Thus. tl:e Apenc~ will assess 
mixed runding set:lements 1n a manner 
cons1sten1 with the lnrerur. St.!rtlemenr 
Policy. -.·here compiere cledn~:::: or 
1..ullecllon or lOO"b or costs :-er:-:a1:1s d 

pr1m11r)· 9oal. 
For example. thi.: :\ge::~y ... :: ::ur 

dj)prove mixed funu:ng s1r:":;:i!~ on rhr 
hllSIS th11t I share or w;15:e~ ,.1 o'l Sil! 
ma) be at:ributable to o'ln u:ii.nown ur 
financially non-v1i1ble p11rty Tht 
A9ency rney conduct an alloco11on or 
habdity among PRPs at a site. or may 
evaluate the PRP·1 alloc.ltiun ilnd allow 
\·nlume to be considered ;.s one factor 
u)ed 10 asse!ls the reilsor.dbiPness.or 1n1· 
l'RPs· ofre:. Howf!\"t~. :he il\,.ii .• hd11) nr 
:~c: .. rr.uu1;1of11n~ Funu·f1n.nr.1ng fur,, 
·:,1rti1..1:lilr sile will"r.ut b<: dl':>r.nrlrnt 
.nlel\· on (;onsis.:er:::\" w;:!': .. :-:·. 
rnlu~1cir1c or ··rt11r-~tuue·· .,jl;;1.wll1111. 
Tn1r Agency mt1y. H • pol11,;~· l!c1..:s1ur.. 
Uetetmlfte thll m1.1U~U fundin9 iS thP. bf!~I 
rnerhod 1u promo1e cleanup ar 11 
particulilr lilt. based on the 101ali1y or 
the circumatance1. Mixed fWldin& 
!!howd be viewed ill one tool approved 
hy Consreu. to be uaetl to promote 
"ctuement• in the contut of :ht uillirqc 
Interim Settlement Policy. 

Sf!ction 122 nlsn c11nu1in1 IM!ttlemrn• 
iJ~O\'";SIOnl rewted 10: Iii de mmimiJi 
,1•ttl~en1111ecuon 12%(pJI. in which 
:1i1rt1es who 11re lieblt for only a minor 
p11rt1on of the !Ulurd or COii of cltanup 
. .i c1 site muy resoh·e their liuuility to !ht 
t;u,·emment in en expeduid proce11: fbl 
non-bindin& 11locet1ons or respon1ihiliW 
L~BAR!ll. (section 122lell3TI. which 
involve • diacreuoni11'\" EP.~ 111l0Cillion 
"' the tot.11 response C

0

01il!I 11mun9 PRP. 
·•t ii 1itr. and lcJ covenants not to 1ue. 
; "!r.t1nn 1%2(f}J. in whir.h lhP 

Government IJ:l't!el 10 ceM111n rele111P.1 
from liability 111 1 1ite. 

Thne 1t1tlemen1 mech;,n11m1 muv 
innutnce the dec11ion ill to whether a 
tettlement 1hnuld include mixed 
funding. Thus. tht use of miu!d fonding 
at 1 tile should be evulu11ted bnlh 1n the 
context or llCllon 122 11 a whole. which, 
encoul"llll 111tlement 1n 11fner11I. ill 
well 11 1ndiv1d:.i11I 1P.C11nn 122 111tlemen1 
provi1ions and their l'l!le\'lnce tn the 
propoaed mixed funding 1ettlement. 

For further 9uidarice on these 
aenlement provisions. see "lnttrim 
Guidelines for Prepanng ~on·B1nd1ng 
Preliminary Allocations of 
Responsibility (~BARJ."' 52 ~ 19919: 
"latenm Guidelines on Se1tlements with 
lH Minim1s Wute Cor.ttibutors under 
Section 1221gl or SARA.- Adums/Porier. 
June 19. 198:": ··covenilnrs !"ot to Sue 
Under SARA:· AdL1ms/Por!er Julv 10. 
198:". 

///.Assessment"' ,\/,.er! F;;.w:ni.: 
Se11Jemen1 Pr.Jposols l. 'sir~ t!IP. 1r.1t!!"'"' 
Settlemeni Pol1c;- Cruer1'J 

In the e\·alual:on or ii prupustu :nn~ed 
funding settlement. Ager.cy enforc;ement 
personnel should fint fu1..us or: the 
qualit)' or the ove~illl Selllement offer. 
Thu5. :he in1t1al de1t1~1:-:a11on in ei.lch 
cue will no1 bf! -.·het!':e~ ~ p11rt1c.:uii.1r 
t)'pe of m1ited r • .ind:n(Z s~oL:lc bt used. 
but whethf!r lhe unuer:y1np offer for 11 
mi.lted rundins senlemcnr is a gooc.J unt. 
This d11ermir.1111on should be made U}' 
applyin0 the tt!I se11lemen1 cntr.r1a ~c1 
oui in th~ lnterim Se11!t!Tlen! Pnlir.y. 

The facton and hypo:t11:11cui 
e~amples SC!! fo~th i>elnw prornh: 
g:;1c.Jii:-:r.c us 10 r.ow to a~;:i:~. tn~ tc~ 
s1:::!cr:'\~!'!I c~1ir~1a tn Sf't:lcmcr.; oili:r) ·~ 
whir.I': flRfls i':;, \·e re1111e~:rc.J ~Ol!lf! r..,rm 
or m:xed funr.i1r.i;. The .~t.:r:':r.y UU•'S n111 
inn:nd to li:n11 t~e d\"i11l111J1l.1\· ui rr."cd 
run.Jing 10 the fo1;t p111ttr:"'.S d.f!SV:!icc.J. 
below. but rc:comn1ends the foll1>win11 
approach ill ;i means of fucusir:(! tht 
1n1ly1i1 of the 11ttlemenL Re8ion11 must 
continue to consider the totality or the 
ci1cauns&Mnce1 fur 111ch n:i:..ed fund1n11 
Nttlem1n1 oHl!r. 

In seill•mer:t i>ffers in which ltll) form 
of mixed fun&lina ia propnled. f11ctnrs of 
prim1ry ill\port11nce include: 

• Strenath or •he li11uil11y c;,1,. ·•!~•11ni;1 
11t1lor1and11ny non-teulors. Th111 f11ctor 
inch1d1:1: 
-Liti111ive ri1k1 in pi'oe&.-edinJI 10 1ri1tl 

a11in11 11tliurs. and 
-The neture of the CAiie reme1nil\JI 

1p1&n11 non-aettlors after the 
Mttlament. 
• Covtmmtnt"s optinn1 in the ncnl 

1111lemen1 neaoti•tionl.fail le.a .. if• 
1ta1e cott•lhll,. will be available for• 
Fund-l11d action!: 

• Siu or the por11on or nperabl: unit 
for which the Fund 'Yill he ~spon11bl1r 
lor the 1moun1 of the PRP's offer1: 

• Cood 0 f11ith nesoliilhOns 11nd 
cooperation or lltlfOrs and Olher 
mit19iltill8 and equitilblt.! foc1c~ 

The follo\vina ex11mples 1nc!c111r 1hi: 
combinalion1 or the IUO\"e rdctori "·h1ch 
m11y be considered acceptable 
andida11s for any type of mixed 
funding. and tho11 cases cons1derec.J 
poor candidates for m1ud fundin9: 

Accepteble Candidiltet for Mixed 
Funding 

The best ~ndiUilllS for m11.ec.J fundinJ! 
lltl cues 1n which the ro110-·1ng 
re11urn are present 

• The potenti11I portioa or opereble 
unit 10 be covered IJy the FIU!d 11 sm11ll. 
or the 1111hna PRPs offer a subs1ant1ill 
por11on or the total CU$! or clunup. Ir. 
this coniext. 1ub11.Gnt11&I puruon mil~ lie 
defined ilS ii commitment b)· the PRf's 1ri 
under:i.11..t! or lir.ance d predor.-:;ndr.r 
por!iOn or the 1010:! remec;a: ilCl..:l:':. I 

• The Covemmen1 has ii stron·s c:.uc 
•Saini! lin•nt11lly viable non·seuhng 
PRPs. from which tnt Fuou poruon mAy 
be recciv11red. 

While this comb1ni111or. af lilctors 
represents 1he opur.:u::'I conci111ons 
under which m1xeci func1n9 ma~· !Jr. 
11ppro\·ed. ct1scs wili more 1yp1c;,iiv 
1n\•Ol\'e ont or more \'an•uons of 1h1s 
scenilriO. Thu5. the A1enc\· an11t1p<1tH 
lh11t a r11npe ur CClllS wil! be C&1ns1dere~ 
ucceptahle cand:d11tes for r.u:\ed 
fundina. The follow1n11 e:umples 
indicait the c1rcums1ance!I i:~cie~ wh:r:!'. 
a mixed fur.din11 sc1t1err.1·:·: :-::a~ 
re11re1r.nt 1hr· Go\·r~r:~r:~· • r·~1 .. 1 r1·<i 
alternati\·c: 

E.tc.-:-:.-:i1· 1u:,. . • -'."'!'I'!"'; 1..·:0-· .1:.:11.::"'' 
po1cnrml !lr.r::u~s ni;:~ :r..: .,::\ wr·c~ 1n 
fo\·or uf l111i: .. 11cn. cspi:c:.:ii\ :f 11':1: c:.ur. 
ap111n51 nun·M:::!lurs 1a \\1:,:I... 1 luwe\·r.r." 
mixed fun:l1r. 0 s1:1t~c~ent ::-:;.~ s:.:! l•r 
i1ccepti1blt! u;:inn evril.;i.lt:~:'! ,,r 
1ddition11l factors. si;cll 111: 

• The seulins PRPs offt'~ 11.11..u:1duct. 
. or pay for 11 1ub1111111al portion or :!le 

re1pon1e: 
• Public 1n111re1t con1id~m1111n11 fr..11 . 

If 1111lemen1 would 1'.'llpedi11 clr11:1up 
and/nr a !lr.r:11on 104 F11l'r!·~in;,:1c .. rt 
11ctiun is nu1 fc111uulr.I: 

• Whe1h1,r "91110r!I hne nP.pntiilted in 
,ood·faith: 

• The Go\·P.mmenr"• time L1nd 
reaourcP.s snved b~· 1imphf1ca11on ilr 
avoid;ince or li119ahon. 

Exampl- '"·o: If a 1ub1111ntial portion 
otthr. w;istl! 111111111 cennot be 

' M nota: ;.:d. Ille ""'"''.a ptsl~r1!f!CI' '' f,,. 
IN "11'a IO rwn•- '"" ......,.. .. KltO!I Pal""' 1"-·" 
fiftl~ • r .. ,"'""'1IW"fltAI ,..DUftv .,.,,..~ 
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attributtd to known and financially· 
viable pan1e1. OS determined. for 
eumple. by a pl"lliminary nonbindina 
allocation of re1pon11bility by the 
Government). the Alfncy may inilially 
con11der purtuins the recovery or all 
co111 under roint and tevenil liability. 
However. 1r the litisative ri1k1 appear 
1ub111n11al. a m1:'lted rund1ns telllement 
may represent more than the 
Government would recover 1n litisation. 
npec1ally when the coat and lime 
required For li11ga11on ia considered. 
Utigauve risks which ma)· weigh in 
favor or settlement include: 

·• Weak evidence against financiall)· 
viable Poten111l settlors: 

• EQuitable con1ideration1 which 
wei9h a(l¥1nst the imposition or joint and 
1everal liab11irv. 

In add111on. ir the hazard at the sire is 
aenous and nc F~nd·financed response 
is possible. a de!ay 1n the response 
1c11on pendin~ the concli;11on of 
li11ga11on might represent an 
W\acceptable nsk to the public and the 
environment. 

Poor Candida 1es for ~ixed Funding 
Cases considered poor candidates for 

mixed !untl1ng nave the following 
features: 

• The cue a9ain11 se11lin1 panies 11 
stroog. and thus the potential for 
1&1cce11ful litisauon 11 h1sh: 

• The potential Fund portion is lart1e 
le.a .. the porentially seniors· offer i1 
in1ufficient.) 

Theae factors do not automa:ica!Jy 
preclude mixed fundin1 for a case. 
Howuer. for mixed funding to be 
aenousl~· considered rn such 1ns:ar.r:es. 
other compensaung factors must be 
prese!'lt. IUCh IS the 1b1hty of the 
aenlors to 1n1uate the responae action 
more quickly than the Covemment 1n a 
Fund-financed action. 

IV. ~J11ction of tht1 Milctld Fundin1 
T.chnique 
~ noted in the above Introduction. 

the term muled fundins b11 been uaed to 
refer to three dlffel"tnt typn of 
NttJement amnpmenta: 

(ti Preauthonution. in which the 
PRPa conduct a rnpon1e aclion and the 
A&ency a9ree1 to allow a claim 111unat 
the Fund for I portion or the rnponae 
·cosll: 

(2) C.1h-outs. in which the PRPS pay 
for a pon1on of the response cosu up 
fronL end the Apncy conductl the 
re1pon11 aclion: 

(3) Mixed work. in which the PRPI 
and the A1ency each asree to conduct 
ditcrete pon1on1 or the re1ponae 
activity. 

Once Resional enforcement personnel 
heve determined that a mixed fundina • 

Mttlement i1 appropriate. beaed on the 
Httlement criteria 11 deacribed in 
Section Ill and the lntmm Settlement 
Policy. then the Aaency mutt decide 
which type of mixed fundilll belt 1u111 
the 111u111on 11 hand. Amona the three 
m11or types of mi1.ed fundifts. the 
Aaeney generally prefert 
preauthonzanon. 1ince the PRP1 
conduc1 the mporiae action. However. 
11 noted below. ca1hout1 and mi1.ed 
work may be appropnate under cenain 
circum11anc11. 

Preauthorizauon 
The 11s111men1 and approval or 

preauthorizalion. once 1 mixed fundins 
aettlement 11 approved. ii a two-pan 
proce11. The first 1tage. 11 deacribed 
below. 11 the determination by the 
Agency enforcement pertonnel that 
preauthor1za11on 11 appropriate 1n the 
context of the settlemen1 as a whole. 
The second stase repreaents the actual 
process of preauthonzation or the claim 
19a1ns1 the Fund by the Office of 
Eme~ency and Remedia! Reaponae 
IOERR) (He Section V.) The Re1pon11 
Claims regulations. which are presently 
in draft form. will provide suidance on 
the preauthonzation proce11 itaell. 

(al Technical and 11m1ng concem1 
related to preauthonzauon. 

For the first 1tase of the review. the 
nature or the propo1ed remedy and the 
PRP1· ability to perform it in a timely 
manner are major facton to conaider 
when as1111in1 a aettlement offer which 
contemplare1 preauthorization. In 
additi01\. the size of the PRPs' ponion i1 
imponant. When.PRPs 11re re1pon1ible 
for a sufficiently h11n percentagf!. they 
will h11ve a strong economic mcenti\·e to 
keep the actual re1ponse co111 within or 
close to 11timat11. The nature and the 
HVerity Of the threat posed by the Site . 
may also wei&h in favor of aettlemenL if 
prwauthonution would incr.ut the 
speed at which the buard could be 
1ddre1aed. For eumple. prompt 
initiation or the mnedial actioD would 
be of ·particular importance for attn 
which arw not cumntly ar:heclulecl for 
full Fund-ftnancins. 

On the other hand. Resional 
ne:aotiators mutt alto conaider the tim1! 
required for the preauthoriution 
proce11 itaelf when dttermininl If 
preauthoriution i1 appt'01tf'iate for 
panicular types or l"tlpoftN lletiOftl. 
While rhe Apncy baa Ml a toal or 
complelins review of individual 
preauthorizalion 1ppliC11tiona within a 
45-day period. lbi1 lilllinl llmltarton will 
vary Oft I ca ... by-caae baaia. T1'e 
Apncy i• unlikely to have lilDt to 
con11der preauthorization reqveats 
when action ia required to aven an 
immediate threat to the public health or 

the enviror.menL thmfore. no 
Nimbunement would be pouible. j. 
~es1on1 1hould anticipate the procea1iq 
lime 1n ftllnlllftl nqot111iona. 1 

(bl Availability of preauthori&ltion for' 
val"ioUI mponat aCliQu. " 

For asreement1 involvin1 activities 
1ucb 11 an RJ/FS or a removal. 
preauthonulion in pneral will not be 
w.,ranttd. becauae the proceu of 
preauthorization will prove too 
burdenaome for the 1mall amounts or 
1hon time-frame1 often encountered in I 
theae ca111. Limned e1.cep11on1 may be 
conaidered in unuaual circum111nce1. u 
where preau&honution will facilitate a 
broader aFftment (e.g" an area-wide 
Rl/F'S) which will be 1111 re1ource 
intenaive than Hveral 19reemen11 of 
1maller acope. A 11111. ex1en11ve 
removal (e.9 .. 1re11er then S2 million) 
may also qualify as an ucraordinary 
circumstance justify1n9 
preauthorizauon. Howtver. 
Headquanert approval must be 
obtained before preauthorizauon may 
be offered dunna nqouations for 1ur.h 
activities. 

(c) Covenant• not to 1ue for 
preaulhonzauon aettlements. 

For preauthonzauon of re:nedial 
deaisn and remedial action (RD/RAJ 
activities. the 1tatute contain• a 1pecific. 
provi1ion related to remed)' failure.· 
Section tZZ(bJl4l or CERCJ.A 111tet that. 
for CINI involvins preauthorizahon. 11 
de1cribed in HCtion lZZ(b)(l). the Fund 
will be respon1ibie for costs pf remedy 
failure. ~P to a proponion equal to that 
contributed for the ori91nal remedial 
action. Thia section ¥110 1111es 1h:11 the 
Fund portion may be met enher th~ou;h 
Fund expenditures orb\· recovenn11 •ucb 
COlll from p¥rtiH who were not . 
1isnatori11 to the ong1nal agreement. 
However. it 1hould be no1ed that 
remedy failure due to nesli1ence of &be i 

. PRP will not tfiaer any Fund oblilaUOL ·1 

ln any case. a covenant not to 1ue · j 
puted in preau&horize MttJementa 
muat comport wtth A19ney 1Uidance oa 
covenants not to 1ue. 11 cited above. 

(dJ Settlement proviliona needed tn 1 
process daim1. 

Settlement agreements in\·ol,·ing 
preouttionution 1hould contain the 
followins rntrietiona to facih1a11 the "' 
proceuiftl of daima: · 

• Settlement asreemen11 should 
1pedfy a percent ... of the total 
•timated coet to be lnduded in the 
preauthoriution daim for PRP 
NimbunemenL 1ubject to a maximum 
dollar Umit. 

• Claima qailnt the Fund are not 
1ubject to the Nclion 1CM(cl(31 
requirement that States contnbure to 
percent of the coll of the remedial 
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:1101\. However. pro1peCll\'t 'hum.&nlJ 
l'e enco111apd 10 file a lenar of 
Jopera11on from lhe S1;11e ¥luna wi1h 
It'll' reque11 for pt14ulhariz;111on. Tb1A 
!lier lhowd dncr1bw any .,reecutrnu. 
~1411lllli from the cl•11nan11· 
on1uha11on w1lh lhe State. includins 
ny S1a11 auutance of cooperation w1Lh 
.~e recnedi&J ac1ion. Further. ;ill act.con• 
onduc.s.ed punuant to • pre.ulhunz.ed 
lauu m~t be con1is1en1 with I.he NCP 
ind lhe propoaeci draft RatpOnJe Q;11111 
11ula&iona. wbeo promuls111ed. 

• Cla1m1 may be Wed oaly for cosu. 
ncut'Ted after the dale of 
ireautboriution. Parlies will not ~ 
lliaible IO IJ&akt I claim lli8iDll lhe 
:UACf wn.til tbe enure clHnup or asree&l· 
~pon preauihonzed phast' fe.9 .. •n 
>perable unit I 11 completed according to 
specifications 111 out in the settlement 
asreement and the Preauthonz.ation 
Dec:u1on Document. 

• Applicants must demonstrare rh.:ir 
I.heir proposed rnponse costs are 
ru1011able. The applicant should justify 
1ny propowal to perform an ac:liv1f)· in· 
houae. o. to contract it out. Applic:anra 
rney l(lok ,~ Fedenl and State 
procul'!ment 11r11clice1 for guidonce on 
how to mHt EPf\'1 objec11,·es in the 
area of conr,.cting end subcontrac:1ng. 

• PRP1 mull be fulenciallv and 
teduucally capable or implementing all 
of lhe ap-eed upon response eclior.. 
Partie1 may be required tti submit 
financial 111u,.ncea or perfonn1nce 
bondi to 1ubt1antiate their financial 
cap11bili1y for completins the reaponse 
action. 

G.ish·out:. 
For seuiemenr propo1111fs in\·ok1n11 11 

cash~IYI by 1ome of the PRPs. the naturt. 
uf the remedy and the public 1ntere1t 
factors 11re 3ener111ly not decissve. 1incP. 
the Covenunenr Will be conductlftl the 
re1pon11 ecnon. Thua. or the cnteria ill 
the lntenm Settlement Policy no•ed in 
Section UL lbe key iuua1 an &bae 
qrwementa Include: • 

• The percen&a .. of dl• cat.al eo1ta co 
be paid by Httlol"I (i.a. a Abl&antial 
portion 1bou.ld be offaedl: 

• The Asency·t i.vel of confidence in 
wutrru111on rel•tecl 1n liability and cost 
eswnates at the ume ol 11ttlemnt 

• Equit11ble contidtrationa for both 
the 11ttlin3 and non-11ttli~ parties. 
includ1ns the nature of ony COl'tnan11 
not to 1ue ia tht ca1b-ou1 111tJ1meaL 

In aeneral cash-out Httiemenu tnay 
OCCW' 11t any llqe or the remedial 
proceu. Such oUert 1hould aenenlly be 
.... ,Nd ill lifht of the c:riten. in P11rt IV 
ur the lnterun CERCLA Settiemtnt 
Policy. It at illlponaat to note 1hal. onca 
11 Fund·lead rHponH ac&ion i1 onioiftl. 
the potential btn1Ci1 of milled fuad1na 111 

• me•na of e~pedi11ng de;inup •• l•!ilt!I~· 
eliaunated. In addit1un. • c.1h-out uf 
eome o( the PRJ.ls liuring the ruponae 
action may seru 10 fra¥Jnen1 &ht' 
Co,·eramenl'• enfurcemen1 proc~u1n111. 
1ince ~t recovery w11l gener1tll) be 
plll'l&leci onca the remediial action 11 

completed. Other iMuH related 10 eo.ah· 
01111 indude: · 

{illl Ulfonn•Uon awd1 rel111ed to C11th· 
out aenJemen11. 

One eumple of the uae of caah-ou1 
tetLlemeDLI could involve PRPI wbJcb 
bave cooU'ibu1ed a low percen&qe of 
the w111e to 16 111&. and are aot 
technu::aUy or fLDlll\ciaUy capabla of 
con~uoa the enlltl mponae action 
(e.a- preaulhoriz.ation 11 nor an opuon.) 
ln order for lhi1 type of 11t1.lamen1 10 be 
appropriate for both tettliq and non· 
ae1l11D1 re1pol\lible parlie&. t.he Atency 
should ha\le 1ufCic:ent 1nfor1111rion to 
determine a 11t1lemen1 amount for the 
settlo~s as a group. Tl'us amoiu:r should 
be based on the Settlement Policy. and 
1hould include their wa11e contribution 
and other relevant infornaation. Thua. 

. the Asency 1bo11ld bne a fairly lllsh 
level of confidence 1n the ialormauon 
concemi.ns the liability at me 1i11 and 
the expected co11 of I.he remedv an order 
to de1ernune an appropriate ca·sh-0111 
1111lernen1. 

The 1~11J1men1 INI). include a risk 
prenuum wluch m11y partially off11t the 
Covemm1nt'1 ritk due to uncen.inti11 
111ch 11 remedy failure o" cot! overNns. 
as well H W1ce1111nues which mav be 
preseot ii the nec:nsary inlonnauon 11 
less thaa complete. 

lb) Coven»nlJ no110 sue in c .. 1h-ou1 
ae1tlemen11. 

The 1uflic1enc~· of the Ag.inty 111 

infonnation rei111ed 10 PRll liabii11)· ilnll 
the natiue. 11ape or d11\'11lopmen1 .. nu thl' 
coll of the po11n1i11I remed)' h111 
part1c&&J&r bt•r1na o~ the scope uf •ny 
covan&Dt not to aue in cash-out 
MtUtmuta. ID .. neral if the A;ency 
hu only limited.inlormabon in thete 
anu la.a- if !he calh-out Nltlemen1 
entered illto eulr in the mned&al 
P"9C811~ then COYll\lntl D01 IO lue 
abould coaaain appropriate rnpeurs to· 
reftect !his uncenainty. In l'lfel'lnCI to 
the11 reopenera. ii i• impol'fa!'t to nule 
that the oblia11tion of the Fund 10 p.y for 
a portion of Ill)' COltl inciamtd due 10 
remedy failure. under Mction 1::1bll'4J. 
t. limiled lo mi:ud rundina in th• form or 
pNauthoriaLiun under 11etion t:ztbl(t 1. 
Thua. for c:u~ta. the 11111\ale don not 
limit the potential PRP li11biUty.for coa&a 
mulliftl from mnedy faill&l't. Ally 
fu&we obU,atiom will be apecilied in 
dle ca1h-out qrnm1111l. iruJudifta the 
covenanta nol to 1ua. Furlhar 1Uidance 
concemina covenanta not to sue ii 
provi~ed m tha Afency 1uidance 

~eoveaianta Nut 10 Sue Under SMA" 
cited abo,·e. 

ID add.iUuf\. ialthoueh ca1b·ou1 
1ettJemenrs nHd nor rn,·oh·e de n1:,11m .. :; 
par~a. •• defined by sec11on 1%:181· 
similar analytical factOl'I 11"1 llftpoManl 
ill boLb itUtanca. 'nlus. Aaency 
1uidanu entitled "lllterim Cuacielin11 on 
Se1demen11 witb ~ Min1m11 Waste 
Cuatnbu10rt under S.Cnon tZZlll of 
SA.RA·. cited above. inay allO be 
helpful for caah-out Ntdemen11. 

(cl State co1t·Sh1re requ1remen11 for 
ca11Miut 11ttlement1. 

When the Federal 90\'trnment u111 ils 
mponae 11uthon1y to conduct 1 
remedial action. section 104(c)(ll of 
CEA.Cl.A requires that lhe Staie "Pll>'l'I 
or will a11ure payment" of t~ of the 
remedial 1clion. includina all furun 
maintenance. or~ or ,,earer for 1ires 
invoh'ing a state operated fac:ilit\'. Sir.ct 
cash-out settlemen!s 1n\·ol\·e PRP 
P•rment 1oward a federally·conduc:ed 
remedial 1ction. the 1pplicable c:osr 
share ii required for tbese 1111femen11. 
The co11-1hare wiU be calculated using 
tbe total remedi1l co111. r1ther tban the 
percentage or the Fund shirt 1lone. 

There ue a variety of w1)"s that the 
State can "P•>· or auun p11)inenr· or 
the appropriate ai11°1hare. For eumple. 
lh• Staie. the Federal 3oumm1n1 and 
PRPI may enter into an asreemec1 under 
Slate law and CERCJJ\ in which the 
PRPt pt)' 1~ to the State. and the State 
oblig:ites. the mone)· for Ult 111h1 1111 in 
·question. The State m1y also uae 111 own 
funds 10 p;iy for any portion of ill share 
that ca:tnot be pia1d for by PRP1. In 
9e!'ler:il. caar.·out aenlcmer::s shouli! 
onlr be cuns1dered i\-her. :he li11p;111on 
tc11m is rei111.1n<1bl>· cc:r111:i :h111 the S1ure 
is ·willins •r.d able 10 Pil) for 111 lU"~ 
th!U'e. althoq.h lbe co11-1h¥re need nut 
be pa:1 uf the con11:it decree uerwet'n 
thf' Fedetiil ;0,·emrncm1 and the PRPs. 

Mi~ed Work 

Mi:ud rundiQ8 in lh• furm of 111iJ1.ed 
work m1y be approprwre for caM• 1n 
whicb &he Aaency can identify diacreie 
pbaNI or operable units of the respan11 
actiOG. One common eurniile involves 1 
11ulemen1 with the PRP1 to conduct 1he 
RD/RA u111;e the .'\gcn1.:~ hill wnducrr.d 
lht Rl/FS. 

A Mcond. mont compluted mixed 
work arrnni;ement could 1n,·ol\'I an · 
asreement in "'hic:h the Aaenc)' and the 
PRPI •IT'" to conduct Mparatt ponions 
of an •te•·wide RI. Ill ~h11 eumple. the 
ApnC)' miaht al'" to conduct aoil 
tnhna if the PRPS conduci pound· 
wiater moftitorina. Resional enforcement 
personnel 1hould be re1sonably 111iired 
of PRP cooperation and tbt ability to 
identif)· in detail the indJ,·i.dual ac11v1t111 
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for which 11ch paMy will be ~sponsible 
before entenng into any mixed worit 
Mlllement. ln 1ddiuon. anv covenanra 
not 10 1ue in mixed work nulements 
should be clurly limned to the operablt 
un1t1 addre11ed in tht agreement. Mixed 
work should be avoided where there 11 1 
11gnificant potential for delaya in 
re1pon1e 1cuon1 as 1 reault of 
inadequ11e coordin1non or potenti11I 
connicta. Thua. due lo tht high potential 
for technical and legal complic111on1. 
mixed work 1n the form of mixed 
conatniction should generally not be 
con11dered. 

Additional Conaiderations R91ardin1 
Mixed Fundins 

Operation and Maintentnce: For 
preauthorized 111tlement1. hall 
re1ponsibility for payment of operauona 
and maintenanet (0 6 MJ acuv1t1es 
rema1n1 w11h the PRPs. Ir. some 
circumstances. a State may agree. as a 
paM>' to the settlement. to manage O a. 
M activities which are rin1nced by 
PRPs. The Agency will generally resort 
to enforcement actions rather than 
committins Fund money for cleanup at 
the aite when both the PRPs and the 
S11te refuae to be responsible for 0 6 '.\.I. 

Acuons Ag11n11 :'llon·aettlors: It 1s the 
policy of the Depanment of )uauce that 
the Federal go\·emmenr will nor commit 
in a conaent decree or other agreement 
to 1ue other non•Httling parties. 
Con1i1ten1 with this policy. mixed 
handina settlement 1;reemen11 ahould 
·not contain prov11ion1 which commit the 
Federal govel'T'.ment to sue non·Hllhng 
p1rt>es 11 1 particular site. At most. the 
11reement may ind1~1e that thl! 
Covemment h:is a "present intcnt:on" to 
sue non·aenlors. •~b1ect to the exercise 
of the Covemmenl's en{orcoment 
discretion. Such proviaiona. howe\·et. 
must be approved by Headquarters end 
the Deparunent of Juauce CDOJ) on 1 
caM·by-c:aae bH11. and mey not be 
offered in neaouationt until 1uch 
appl"OYal ii obtained. 

R ... rvation or Rishta: PotentUd 
Mttlort occuionally wtll qree to allow 
the Govenunent to ....,,,. the ftlht co 
bring an enforcement action apinat 
lhem. conlinttnl upon a certain eve:it. 
1uch a1 an untuCCIUfuJ eafol'Cdlent 
action a1ain11 nOIHlltlcn. Such an 
atraftlement ii not .. irabla. althoqh ii 
may be acceptable in limi1td 
cireulllltance1. Such an offer should not 
be uMd by 111tlot1 H a mean1 of 
rtduciftl the amount offered up fronL ln 
additton. the fte10tiation 11am lhould 
conaicler the practical problema that 
au,hl ariM in implementiftl 1uch an 
an'l"l'mtnL indudinl ltalUll or 
limitatiOJl illue1 and frasmented 
enforcement actiona involving 

succe11ive suit1 covering similar i11uea. 
The Govemment pnerally prefers to 
Hiile for 1 1ub111n1ial portion up front. 
ratheir than beina required to bl"ing a 
Mcond enforcement aclion against 
11ttlor1 for an additional amount. 

Documentation: For pre1uthorization 
end mixed workcatea in which the 
Agency will take enforcement actions 
a11in11 non·nttling partiea. the Aaency 
mu11111ure that the 1ettlin11 PRPI '"" 
10 provide the nec111ary documentation 
and any other a11i111nce required for 
1uppon of &he coll recovery cases. Thi1 
111111ance may indude en agreement to 
provide wimn111 to 1ub1tanti1te 
responae co111. Government over1iaht 
will 1110 be required. not only to 111ure 
th11 re1mbur1ement by tb1 Govemment 
ia appropriate. but 1110 that PRP 
documentation con11i1u111 aufficient and 
adm1u1ble ev1uence for the cost 
recovery cases. 

V. Procedure/ Considerotions lor 
Review o_f SeuJemenu lnv0Jv1'n, Mixed 
FundinB 

A1 noted in Section L con1ideralion or 
a site for any !)'JI• or mixed funding 
involves 1 rwo-1ta1e proceH. The 111e 
first should be evaluated to detmnine if 
an offer for a mui:ed fundins aelllement 
in aeneral te.9 .. without rea•rd 10 the 
panicular handina amnaemenl) 1hould 
be accepted. This analyaia indud11 the 
settlement cn1eria. with the hypothetical 
examplt1 in Section m indicattns the 
Aaency'a preferenc11 emona venous 
combin11ion1 of {actora. Once the 
Rqional enforcement personnel 
detemnnei th11 1 miud handing 
aettlement will be acceptable. t.'ien the 
factors noted in Section tv 1hould be 
UMd to evaluate whether 1 ;iart1cular 
type or mixed fundina is appropriate. 

The Agency hH developed 11u1danr.t! 
on 1treamlin1n1 and improvtna the 
CERCLA Hlll1ment decilion proce11. 
which. in part..bishlilhll the nnd for 
improved preparation for nesoa1tiom · 
an~ for a mON 1ystematic mana,.ment 
review proceu. (See •1ntenm Guidance: 
Streamlinina the CERCLA Settlement 
Dedlion Ptoceu". Porter/ Adema. Feb. 
12. 1li7.J In k•ptna wtth the pl• 12f 
thi1 improved proceu. R~ons thould 
conduct both IUl .. I of the lftiud 
fundiq anal)'lil u early u poaible 
( ..... prior to the 1ppropril1e special 
notica.J 

Tlmalr HUdquarten ud DOJ 
notification ii particularly important for 
c:ua tnvolviftl pruudloriZltion. linct 
the UM or pieauthorilalion in . 
Mttlement1 requirel both the approval 
or the 11ttlemen1 for pre1uthoriUlion. u 
dncribed above. and lhe review by 
OERR of the requn1 ror 
preauthoriUlion ittelr. Early DOJ 

involvement ia necn11ry in mixed 
fundin9 ftflOlialiOftl. H it 11 for Other 
'YPll of nesotiationa. While the 
pNtuthonuhon pn>ceu need not be 
completed 11 the lime of settlement. the 
Mttlement doaimant l!Nlt deacnbe the 
major p1rameter1 of the propo11d 
pre1uthonulion aPffment. nierefore. 
OERR should be contacted once the 
mixed fundina 1naly1i1 baa been 
completed 1nd the Resion support• 
fw'ther conaideralion of 
preauthortulion. For further information 
on the draft Respons1 Claim• . 
N1ulationa and the procedure for ' 
pNauthoriUtion w;th OERR. contact I 
William O. Roaa. omce of Emergency . 
and Remedial Response (WH·$48). (n"S} 
31Z-t615. • 

lasuet which cannot be resolved at ~ 
the atafT level may be raised to the ~ 
Settlement Decision Commillee (SOC). a"' 
Hudquanen·bued rev11w panel. Uke ~ 
all consent decrees. auxed funding 
1e1tJ1men11 will require final approval · 
by the Auistant Adnuniatrator (AA} for 
&he Office of Solid Walle and 
Emergency Rnponae (OSWER). the M· 
OECM. and the A11i1tant Attorney 
General for Landt and Natural 
R11ource1. 11 the amount 10 tN paid by . 
the Fund exceeda 5750.000 or lOS 'Of the 
to11I responae coll (whichever is 
areater). approval by the Deputy 
Allomey Ceftetal at DOJ wiJI also be 
required. Rqional enforcement 
penoMel may. of course. decline to 
conaider mixed fundina at 1 p,anicular 
lite w;thout pnor Headquarten 
con1uli1 lion. 

VJ. Conclusion 
Se1tJeme11:1 agreementt incorporatina 

mt.xed fundins prova1ionL as ducribed 
in part u"nder 11ct10n 1:{b) of CERCl.A. 
offer an altem111ve to either up &ont 

. Fuad flnanciq of the 10111 COlll of 
NlponM actiona at a 11te. or po11ible' 
delay1 in deenup rnultiq from 
lltiaation required to force PllP action. 
Mixed funclinl '911Wll ODI 
component of the Apncy't 
comprehensive approacb toward 
inc:reued nexibiliry in Mttlinl CERCU& 
caMI. Tiits approach on1in1t11 from &be 
CERCLA Interim Settlement Policy 11 
well a1 the codification of much of lhil 
Policy Section m or the 1• 
Amendmenta. 

The UMUinnt of mixed fundina for 
pamc:ular tile muat always bqin with 
the determination 11 10 whether any · 
type or mixed fundiftf 11ttlement it 
appropriate. baled on the tee Mttl1ment 
crictria. At tha broadest lneL thi1 
evaluatiOJl will lnvolw e detenninalion 
a1 to the moet effective meana of 
promoUna cleanup at a site while 
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in1unns the moet tmcient UM or lht 
Asency·a rnoun:n. includlftl tht Fund 
i1111r. R111on1 are encoW"lttd co 
con11der a maaed fundiftl 1111ltment 
when 11n 11ae11men1 of lhe Nlllemenl 
cnter1a. includina lhl 11renath or the 
evidence. the equ111ea of lht MlllemenL 
and the public 1nrer't11. ind1caie 1har 
mixed rundana II an the beat inttrnt of 
the CovemmenL the public and the 
environmenr. 

For funner information or qu111ions 
concem1n1thia1u1dance. contact Kathy 
Mackinnon. OWPE (WH·5Z1) at F1'S: 
47S-0770. 

Oi1claime: 
The policies and procedure• 

e11abli1hed 1n lh11 documen1 are 
iniended solely for the guidance of 
Govemmen1 personnel. Thi\· are nor 
1nte!'lded and c11n nri1 be reh.ed upon 10 
c~eall any rrgr.1s. subs1an11ve or 
procedural. enforce11ble by ar:y par1~· rn 
h11ga11on w11h the Un11ed S1a1es. The 
Agency reserves the ngh1 to act at 
vanance w11h these policies and 
procedures and 10 chanae them at any 
ume w11hout public nouce. 
IF'R Doc. a.·.5-1:-:- Filed )-ll~: 1:~5 1n1I 

~COOi--

EXPORT .illPORT IANK OF THE 
UNITEO ST A TES 

Advisory Commlftff of the ExPort· 
Import Bank ot Ute UniteCI StatH; 
Open Mnting 

IUMMAllY: The Advisory Comm111ee was 
estabiished by Pub. l.. 9&-i8'\. So\'ember 
30. 1983. 10 adviu lhe UpOM·lmpOrl 
Bank on ill programs and 10 provide 
commen11 for incluaaon in the repons or 
1he £itpor1~ Bink 10 the Un11ed 
s11111 Consre11. 

Time and Plot~: Tuesday. March 29. 
1988 from f'.30 a.m. to tZ noon. The 
meeuna will be beld in Room 1143. 811 
Vtnnont A.venue NW~ Wuhinston. DC· 
ZD5Tl. 

Apndo: 11te lllNlinf Qlfttt. will 
include a diac1111ion of tbe followina 
topics: Financial Repon. Swnntary of 
Hearings. Mcdium·T•nn A.port 10 
Congre11 and Competiliweeu Repon. 
ReYlew of 11118 laaut1 for AdvilOT)' 
Commiuee. Briefina on FC1A Stra1111ic 
Plan. S111e/Cily Update. and olhtr 
topic:a. • 

Public Participation: The meeting will 
be open 10 public P•rticipauon; and the 
last 2D minutes will be Ht aside for oral 
quealiona or commen11. Members of lhe 
pubhc niay also file wrinen 1111emen1(1I 
before or af1er the meeting. ln order to 
permit the £,,port-Import Bank to 
am1nge su11able accommodauona. 

members of U.. 'ublic who plan 10 
auend the meet1na ahO\lld notify Joan P. 
Hama. Ropm 935. 111 Vennont Avenue 
NW. Waai\in11on. OC Z05Tl. (ZDZI ~ 
187'1. no1 later than March za. 11118. lf 
any person wiahn a11:t1.iliary aida (1uch 
11 a lan1ua9e interiire1erl or other 
apecial accommodauona. pleaae con1ac1 
prior to Mardi 21. 1111 the- Office or the 
Secretary. Room 93$. 811 Vennon1 
Avenue NW .. W11hing101\. DC Z057t. 
Voice: (Z02) -.U71 or TDD: (2021 535-
ltU. 

Funlter Information: For fun~r 
inlonn1111on. contact Ja.n P. H•ma. 
Room 935. 811 Vermont Avenue NW .. 
Waahington. OC ZOSTl. (ZOZl !W16·8871. 
Hatt F--a.n. 
Ct1nt11'fJI Co1mHI. 
IF'R Doc.~~ Filed >-11~. 8:45 11mj 

llWllG C:OOI IHIM-

FEDERAL. COMMUNICATIONS 
COMMISSION 

Specialiaecl Mobile Radio Serrice 
''"U9nci .. To h Awallatllt for 
Rtauagnment 

The following channels "'·ere recent!)" 
recovered from licenaeH who failed 10 
meer lhe Commruion·s loading or 
con11ruc11on requ1remen11 and will be 
available for reau1gnmen1 to trunked 
Specialized Mobile Radio (SMR I 
applicanta. They -.ere previously 
licensed at the coordinates indicated 
and are available 11 anv locanon withi:i 
the seosraphiC area which M'ill prOllCI 
u1111n~ SMR s~·11e!r.! pursuan1 to R;iies 
90.l62 ilnd 00.621. 

856ill60.11~ MHz 
Roclrlord. IL 
42-1&-50 Nonh 
~-18\\"111 

U&/880.03:"' ~Hz 
Front RonL VA 
~n·sonll 
71-124W111 
181/lli..a7~ Mtl1 
Swinton.OH 
41-3.MIO North 
~w ... r· 
158/8ICl.S.1:'S ~HI 
Murnaon. CO 
~ZJ:'Onnh 
106-1).(M w ••• 
157 / lllOJllz.5 MHa 
Phoen1L AZ 
~!'liortll 
nZ-33-ZD Wnt · 
158/860.Jl:S MHa 
Baton Roup. LA 
~56Nonh 
91-114WHI 

1561880.5125 MHz 
Woullrft. MA 
•Z-Zl·JO !'llonll 
~~:"4JWn1 

a:IM1S.-~ 
...lln.-~7S. 
ll!.711SMHI 
SyracUH. NY 
~.JISonll 
1l-Cl8-GI W•ai 

Pl&rsuant 10 the Public So1ice of 
January 6. ta. Mimeo No. 180!. these 
chaMela will be evailable for 
l"t111ipmen1 on March 31. 1988. All 
applica1ion1 received before March Jl. 
11118 will be d11mi1aed. The firat 
application received after the channels 
become available for rea1118ftmen1 
opens the filina window. The window 
11ay1 open only for tbt day on which the 
first applica11on i• received. All 
a.pp/icauon1 MUST ,.,11,.nce the dot~ 
and DA number of 1h11 Public No11re "' 
order 10 be con11dered 'or these 
.frpquenc1~1. 

There is 1 530.00 fee required for he~ 
apphcauon filed. All chec~s 1houid l>r 
made pi1)"4bie 10 the FCC. Appka11or.s 
should be mailed 10: Federal 
Communicauona Commi111on. 800 
Meaaher~z Sel'Vace. P.O. Bo' J60ol16~!. 
Pittabul"l!h. PA 152.51-6\16. Apphca11ons 
may 11110 be filed 1n person ueaween !1:00 
A.'-! and 3:00 PM 11 the follow1n' 
addr11s: Federal Commun1ca11ons 
Commi111on. c/o Mellon Bani.. Three 
Mellon Bank Center. SZ5 Wili1am Pen:". 
Wav. z:"lh Floor. Room 153-r.'13. 
Pi11iburgh. PA 15!59. Anention: 
(Whol11rNle Loci.box Shih Supel'\·i1or1. 

Fur Further inform111on. refer 10 Puolic 
· '.'llouce of lilnua~· 6. 1916 or contdtt 

Rile~· Hollingsworth or Be11y Woolford 
1.:021 &J.:-:-1.:s of 1he.Pnu11 !Udio 
Bu~cdu·s Land ~ob1le il·nd ~l11;rm, .. , . ., 
01\111on. 
~···lli:r.il c.,r.1r.1un:c;i11on1 Cuml!I=-•···~ 

H. Wall.• Feaat• 111. 
... ru.~:: S,.('l'r:a.-,-. 
IF'R Doc. M-~IM F1leC: >-11•. "~~ .. m1 
~call 111M-

PIDlRAL flUPvt SYSTEM 

ChnNre l'lnanciaJ COrp ... al.; 
Ponnationa ot; AcquialUona by; and 
.. .,..,. of .. nll Holding Compaftiea 

Tht compani11 li11ed in lhia no11ce 
have applied for the Board·• appro\·ill 
under aection 3 of Ult Bink Holdini; 
Company Act (\Z US.C. 11421 and 
I Z!S.14 of the Board's Rt1ula11on Y ( IZ 
CFR :ZS.HJ to becume a bani> holdin3 
company .or 10 acquire a bank or bAnk 
holding company. Tbe factors that arc 
coneidtt"ld in aetin9 on me applicarions 
are NI ronh an 11c11on 31C) or the Act Ii:? 
C.S.C. lM2(clJ. . 

t.ch application ia a\'lilable for 
immedictte in1pec11oa 11 lht Ftoer;,i 
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REVISED PROCEDURES FOR IMPLEMENTING OFF-SITE RESPONSE ACTIONS 

I. INTROPUCIION 

The off-site policy describes procedures that should be 
observed when a response action under the Comprehensive 
Environmental Response, Compensation and Liability Act (CERCLA) 
or Section 7003 of RCRA involves off-site storaqe, treatment or 
disposal of CERCLA waste. The procedures also apply to actions 
taken jointly under CERCLA and another statute. 

The purpose of the off-site policy is to avoid havinq 
CERCLA wastes contribute to present or future environmental 
problems by directing these wastes to facilities determined to 
be environmentally sound. It is EPA's responsibility to ensure 
that the criteria for qoverninq off-site transfer of CERCLA 
waste result in decisions that are environmentally sensible and 
that reflect sound public policy. Therefore, in developinq 
acceptability criteria, the Agency has applied environmental 
standards and other sound manaqement practices to ensure that 
CERCLA waste will be appropriately manaqed. 

EPA issued the oriqinal off-site policy in May 1985. see 
"Procedures for Planninq and Implementinq Off-Site Response 
Actions", memorandum ·from Jack w. McGraw to the Regional 
Administrators. That policy was published in the Federal 
Register on November 5, 1985. The 1986 amendments to CERCLA, 
the Superfund Amendments and Reauthorization Act (SARA),. 
adopted EPA's policy for off-site transfer of CERCLA wastes, 
with some modifications~ CERCLA Sl2l(d) (3) requires that. 
hazardous subiltan.ces, pollutants or contaminants transferred 
off-site for treatment, storage or disposal during a CERCLA 
response action be transferred to a facility operatinq in 
compliance with §§3004 and J.005 of RCR.A and other applicable 
laws or requlations. Th• statute also ·requires that receivinq 
units at land diapoaal faciliti•• have no releases of hazardous 
wast•• or hazardoua constituents. Any rel••••• from other 
unit• at a land dispoaal facility must alao be controlled by a 
RCRA or equivalent corrective action proqram. While the 
oriqinal policy required compliance with RCR.A and other 
applicable lava, SARA goes beyond the original policy, 
primarily by prohibiting disposal at unit• at a land disposal 
facility with r•l•a•••, rather than allowing th• Aqency to 
judge whether th• rel••••• constituted environmental conditions 
that affected the satisfactory operation of a facility. 

Th• off-site policy has been revised in light of th• 
mandate• of SARA. Thi• revised policy alao extends th• SARA 
concepts to certain situations not specifically covered by the 
statute. Th••• requirement• apply to CERCLA decision documents 
signed, and RCRA f 7003 action• taken, after enactment of SARA. 
Specifically, this policy covers: 

• 
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o Extendinq SARA's "no release" requirement to all RCRA 
units receiving CERCLA waste, not just units at RCRA 
land disposal facilities; 

o Expandinq SARA's release prohibition to include 
releases of CERCLA hazardous substances, in addition 
to releases of RCRA hazardous waste and hazardous 
constituents; 

o Addressinq releases from other units at RCRA treatment 
and storaqe facilities; and 

o Addressinq off-site transfer to non-RCRA facilities. 

The revised policy also reinterprets the May 1985 policy as it 
now applies to CERCLA decision documents siqned, and RCRA §7003 
actions taken, prior to the enactment of SARA. 

The revised oft-site policy is effective immediately upon 
issuance. It is considered to be an interim policy as key 
elements of the policy will be incorporated in a proposed rule 
to be published in the Federal Register. As part of that 
rulemaking, the policy will be subject to public comment. 
comments received during that.period may cause additional 
revisions to the policy. The final rule will reflect the final 
p~licy under CERCLA §l2l(d) (3) and EPA will issue· a revised 
implementation policy memorandum it necessary. 

II. APPLICUILITX 

There are a number of variable• which will determine 
whether and how th• oft-•ite policy applies: waate type, 
authority, funding sourc~, and whether the decision document or 
order aupportin9 the clean-up wa• aiqned before or after the 
enactaent of SARA (i.e., before or after oetober 17, 1986). In 
order to determine which element~ of th• policy apply to a 
specific CZRCI.l cleanup each factor must be considered. 

'l'b• t·irat factor to conaid•r i• th• type or waate to be 
transferred. Tb• revi••~ policy appli•• to the off-site 
treatment, storage or disposal·or all CERCIA waate. CERCIA 
wastes include RCRA hazardou• wastes and other CERCIA hazardous 
substance•, pollutant• and contaminant•. RCRA hazardous wastes 
are either listed or defined by characteri•tic in 40 CFR Part 
261. CERCLA hazardous substances are defined in 40 CFR 300.6. 

Because RCRA.permit• and interim statua apply to specific 
waste• and specific storage, treatment or diapoaal processes, 
th• Remedial Project Manaqer (RPM) or on-scene coordinator 
(OSC) must determine.that the racility's permit or interim 
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sta~us authorizes receipt of the wastes'that would be 
transported to the facility and the type of process 
contemplated for the wastes. Therefore, it is important that 
facility selection be coordinated with RCRA personnel. 

A CERCLA hazardous substance that is not a RCRA hazardous 
waste or hazardous constituent (i.e., non-RCRA waste) may be 
taken to a RCRA facility if it is not otherwise incompatible 
with the RCRA waste, even though receipt of that waste is not 
expressly authorized under interim status or in the permit. 
Non-RCRA wastes can also be managed at non-RCRA facilities. 
Criteria applicable to CERCLA wastes that can be disposed of at 
non-Subtitle C facilities are discussed later in this revised 
policy. 

The second factor to consider in determining whether this 
revised policy applies is the statutory authority for the 
action. This revised off-site policy applies to any remedial 
or removal action involving the off-site transfer of any 
hazardous substance, pollutant, or contaminant under any CERCLA 
authority or under RCRA §7003. This policy also applies to 
response actions taken under §Jll of th• Clean Water Act, 
except for cleanups ot petroleum products. The policy also 
covers cleanups at F~deral facilities under §120 of SARA. 

The third factor to assess is the source ot tundinq. The 
revised policy applies to all Fund-financed response actions, 
whether EPA or the State is the lead aqency. The•policy does 
not apply to State-lead enforcement actions (even at NPL sites) 
if no CERCLA funds are involved. It does apply to State-lead 
enforcement actions where EPA provides any site-specific 
fundinq throuqh a cooperative Aqreement or Mu~ti-Sit• 
cooperative Aqreement, even thouqh th• State may be usinq its 
own enforcement authoriti•• to compel th• cleanup. Similarly, 
non-NPL sites are covered by this policy only where there is an 
expenditure of Fund money or where th• cleanup ia undertaken 
under CERCLA authority. 

Th• final factor that affects how thia revised policy 
appli .. i• th• data of the decision document. As noted 
earlier, there are two cla•••• of actions subject to •liqhtly 
different procedures qoverninq off-ait• transfer: first, those 
actions reaultinq from pre-SARA decision document• or RCRA 
§7003 orders iaaued prior to October 17, 1986, are subject to 
the May 1985 policy aa updated by thia revised policy: and 
second, tho•• action• resulting from poat-SARA decision 
document• or RCRA 17003 orders iaaued attar october 17, 1986, 
are aubject to the requirement• of SARA aa interpreted and 
expanded by this revi••d policy. Although th• procedures in 
this policy are similar for the•• two cla•••• of actions, there 
are important difterencea (e.q., th• requirements pertaining to 
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releases from other units at a facility) that will be 
hiqhliqhted throuqhout this document. 
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Compliance with the revised procedures is mandatory for 
removal and remedial actions. However, there is an emerqency 
exemption tor removals it the osc determines that th• 
exiqencies of the situation require off-site treatment, storaqe 
or disposal without followinq the requirements. This exception 
may be used when the osc believes that the threat posed by the 
substances makes it imperative to remove the substances 
immediately and there is insutticient time to observe th••• 
procedures without endanqerinq public health, welfare or the 
environment. In such cases, the osc should consider temporary 
solutions (e.q., interim storage) to allow time to locate an 
acceptable facility. The osc must provide a written 
explanation of his or her decision to use this emergency 
exemption to the Reqional Administrator within 60 days ot 
takinq the action. In Reqiona in which authority to make 
removal decisions has not been fully deleqated by the Reqional 
Administrator to the osc, the decisions discussed above must be 
made by the Reqional ofticial to whom removal authority ha• 
been deleqated. This emergency exemption i• alao available to· 
OSC's takinq response actions under Slll ot th• Clean Water 
Act. 

III. QEFIHITIONS 

A. Release 

For the purpo••• of this policy, th• term •release" i• 
defined here aa it is defined by §101(22) of CERCLA, which i• 
repeated in 40· CFR 300.6 of the HCP, and the RCRA ll008(h) 
quidance (•Interpretation of Section JOO&(b) of the Solid Waste 
Diapoaal Act•, memorandwa from J. Winston Porter and Courtney 
M. Price to th•·Reqional Adainiatraton, ~ Al, December 16, 
1985). To 8Ulm&ri1e, a rel•••• i• any apillinq, leakinq, 
pwapinq, pouring, -itting, emptying, diacbarving, injection, 
eacapinf, leachinq, dwaping or diapoain9 to the environment. 
Thi• inalud .. r•l••••• to aurface water, ground water, land 
aurface, aoil and air. 

A rel•••• alao include• a aubatantial threat of a release. 
In determining whether a aubatantial threat of rel•••• exiats, 
both the imminence of the threat and th• potential magnitude ot 
the rel•••• ahould be conaidered. Example• of situation• where 
a aul:>atantial threat of a rel•••• may exiat include a weakened 
or inadequately engineered dike wall at a aurface impoundment, 
or a severely ruated treatment or atorage tank. 

QA minimia rel••••• from receiving units are exempt: ~hat 
is, they are not considered.to be rel••••• under the off-site 
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policy. Q9 min1m1s releases are those that do not adversely 
affect pul:>lic health or the environment, such as releases to 
the air from temporary openinq and closing of bungs, releases 
between landfill liners of i·gallon/acre/day or less, or stack 
emissions from incinerators not otherwise sul:>ject to Clean Air 
Act permits. Releases that need to be addressed by 
implementinq a contingency plan would not normally be 
considered .;,. minimis releases. 

Federally-permitted releases, as defined by CERCLA 
§101(10) and 40 CFR 300.6, are also exempt. These include 
discharges or releases in compliance with applicable permits 
under RCRA, the Clean Water Act, Clean Air Act, Safe Drinking 
Water Act, Marine Protection, Research and sanctuaries Act, and 
Atomic Enerqy Act or analogous State authorities. 

For purposes of this policy, an interim status unit in 
RCRA ground-water assessment monitoring (under 40 CFR 265.93) 
or a permitted unit in compliance monitoring (under 40 CFR 
264.99) is not presumed to have a release. EPA will ev~luate 
available information, including the data which led to a 
determination of the need for assessment or compliance 
monitorinq, data gathered durinq assessment monitoring, and any 
other relevant data·, including that gathered from applicable 
compliance inspections. A determination of unacceptability 
should be made when information will support the conclusion 
that there is a probable release to qround water trom the 
~eceiving unit. Finding a release can happen at any time 

·before, during or after an assessment or compliance monitoring 
pr09ram. 

on the other hand, it is not necessary to have actual 
sampling data to determine that there is a release. An 
inspector may find other evidence that a release has occurred, 
such as a broken dike or feed line at a· surface impoundment. 
Leas obvious Lndicationa of a rel•••• aiqht also be adequate to 
make th• determination. · For exaaple, EPA could have sufficient 
information on th• contents of a land disposal unit, th• desiqn 
and operatinq characteristic• of th• unit, or th• hydr09eoloqy 
of the area in which th• unit is located to conclude that there 
is or ha• been a rel•••• to the environment. 

B. Receiyinq pnit 

Th• receiving unit i• ~Y unit that receives off-site 
CERCIA waste: 

(l) for treatment usinq BDAT, including any pre
treatment or sto~age unit• used prior to treatment; 

(2) for treatment to substantially reduce its mobility, 
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toxicity' or persistence in the absence of a defined 
BOAT: or 

(3) for storaqe or ultimate disposal of waste not treated 
to the previous criteria. 

Note that the acceptability criteria may vary from unit to 
unit, and that the receiving unit may vary from transfer to 
transfer. 

c. Other Units 

Other units are all other regulated units and solid waste 
management units (SWMU's) at a facility that are not receiving 
units. 

p. Controlled Release 

In order to be considered a controlled release, the 
rele!se must be addressed by a RCRA corrective action pr09ram 
(incorporated in a permit or order) or a corrective action 
proqram approved and enforceable under another applicable 
Federal or delegated State auth~rity. 

E. Relevant violations 

Relevant violations include Cla•• I violations as defined 
by the RCRA Enforcement Response Policy (December 21, 1984, and 
subsequent revisions) at or atfect~nq a receivinq unit. A 
Class I violation is· a significant deviation from requlations, 
compliance order provisions or permit conditions desiqned to: 

o En•ur• that hazardous waste is destined for and · 
delivered to authorized tacilities1 

o Prevent rel••••• of hazardous waste or constituents 
to th• environment: 

o Znaure early detection of such rel•••••: or 

o Compel corrective action for rel•••••· 

Recordkeeping and reporting require .. nts (such •• failure to 
submit the biennial report or failure to maintain a copy of the 
closure plan at th• facility)" are generally not ·considered to 
be Class I violations. 

Violations affecting a receiving unit include all 
;round-water monitoring violat'ions unless th• receivinq unit is 
outside the waste management area which the ;round-water 
monitorinq syatem was desiqned to monitor. Facility-wide Class 
I violations (such as failure to comply with financial 
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responsibility requirements, inadequate closure plan, 
inadequate waste analysis plan, inadequate inspection plan, 
etc.) that affect the receivinq unit are also relevant 
violations. 
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Violations of State or other Federal laws should also be 
examined for relevance, considerinq the siqnificance of the 
requirement that is beinq violated; the extent of deviation 
from the requirement; and the potential or actual threat to 
human health or the environment. 

F. Relevant Release 

A relevant release under this revised policy includes: 

o Any release or siqnif icant threat of release of a 
hazardous substance (defined in 40 CFR 300.6) not 
previously excluded (i.e., si& minimis releases or 
permitted releases) at all units of a RCRA S\ibtitle c 
land disposal facility and at receivinq units of a 
RCRA Subtitle c treatment or storaqe facility: and 

o Environmentally siqnif icant releases of any hazardous 
substance ~ot previously excluded at non-receivinq 
units at'.RCRA Subtitle c treatment and storaqe 
facilities·and at all units at other facilities. 

G. Relevant Conditions 

Relevant conditions include any environmental conditions 
(besides a relevant violation) at a facility that pose a 
siqniticant threat to p~lic health, welfare or th• environment 
or that otherwi•• affect th• aatiafactory operation of the 
facility. . . 
H. R11pon1il>l1 Maney 

Detaraination• of acceptability to receive an off-site 
tran•fer of CERCIA waate will be made by EPA or by States 
authorised for corrective action under §3004(u) of RCRA. 
Reference• in thi• document to th• •responsible Agency• refer 
only to EPA Reqion• or to Stat•• with thi• authority·. 

I. R11ponaibl1 Goy1npnent Official 

The r1aponsibl• government.official i• that person 
authorized in the responsible Agency to make acceptability 
determinations under thi• revised policy. 
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IV. ACCEPfABILITX CRITERIA 

A. Acceptability Criteria for Wastes Generated Under Pre-SARA 
pecision pocuments 

CERCLA wastes from actions resultinq from pre-SARA 
decision documents and pre-SARA RCRA §7003 orders may qo to a 
facility meetinq the followinq criteria: 

o There are no relevant violations at or attectinq the 
receivinq unit; and 

o There are no relevant conditions at the facility 
(i.e., other environmental conditions that pose a 
siqnif icant threat to public health, welfare or the 
environment or otherwise affect the satisfactory 
operation of the facility). • 

In order to determine if there is a relevant violation, 
an appropriate compliance inspection must be conducted no more 
than six months before the expected date of receipt ot CERCIA 
waste. This inspection, at a minimum, muat addreaa all 
requlated units. This inspection may be conducted by EPA, a 
State or an authorized representative. When a stat• conducts 
the inspection, it should determine the facility's compliance 
status. Where a violation or potential violation comes to 
EPA's attention (e.q., throu9h a citizen complaint or a 
.facility visit by permit staff), 1:he Reqion or State is 
expected to investiqate whether a violation occurred as soon as 

· is reasonably possible. 

The May 1985 policy do•• not refer apecif ically to 
releases. Rather, a c·orrective action plan ia requir.ed tor 
relevant conditiona. Therefore, in some casea, a facility 
receiving CERCLA waatea from an action aubject to a pre-SARA 
deciaion doCWDent may not need to inatituta a proqraa to 
control ralaa•••· Rel••••• will be evaluated by th• 
reaponaibl• Aqency to determine whether auch r•l•a••• 
conatitute relevant condition• under thi• policy. 

Tb• activiti•• related to determining acceptability, 
providinq notice to tacilitiea, regaining acceptability and 
implementation procedure• are diacuaaed in th• •Implementation• 
section ot thia document, and apply to otf•ait• tranatera of 
waste generated under pre-SARA and poat-SARA deciaion 
documents. 
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B. Acceptapility Criteria for Wastes Generated Under Post-SARA 
pecision Docwpents 

Under this revised policy, there are three basic criteria 
that are used to determine the acceptability of a facility to 
receive off-site transfers of CERCLA waste 9enerated under a 
post-SARA decision document or post-SARA RCRA §7003 cleanup. 
The criteria are: 

o There must be no relevant violations at or affecting 
the receivinq unit: 

o There must be D2 releases from receiving units and 
contamination from prior releases at receiving units 
must be addressed as appropriate: and 

o Releases at other units must be addressed as 
appropriate. 

The lost two criteria are applied somewhat differently, 
depending on the type of facility. These differences are 
described below. 

1. Criteria Applicable to All RCBA S\lhtitle c Treatment. 
Storage and pisposal Facilities. Th• first criterion that 
applies to all Subtitle C taciliti••·i• that there can be no 
relevant violations at or affectinq th• receivinq unit. As 
discussed earlier, this determination must be based on an 

"inspection conducted no more than six months prior to receipt 
of· CERCLA waste. 

A second element that appli•• to all Subtitle C facilities 
is that there auat be DQ ~•l••••• at receivinq units. Releases 
from receiving units, except for 49 miniaia r•l•a••• and State
and Federally-permitted.releases, must· be eliminated and any 
prior contaa~nation.froa th• release must be controlled by a 
corrective action permit or order under Subtitle c, aa 
described in th• next. section. 

Tb• final criterion that applies to all Subtitle c 
faciliti••, is that the facility must have underqona a RCRA 
Facility Aasassment (JU'A) or equivalent facility-wide 
investiqation. Thi• investigation addr••••• EPA'• affirmative 
duty under CERCLA 1121(d)(3) to determine that there are no 
rel••••• at the facility. 

R•l•a••• of RCRA hazardous vast• or hazardous 
constituent• and CERCLA hazardous substances are all included 
under th• policy. Whil• th• It.FA need not focus. on identityin9 
releases or hazardQu• substances that are not RCRA hazardous 
wast•• or hazardous constituents, to th• extent auch releases 
are discovered in an RFA or throuqh other means, they will b• 



-10-

considered the same as a release of hazardous waste or 
hazardous constituents. 
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o Additional Criteria Appiicable to BCBA S\lbtitle c I.and 
Disposal Facilities. Land disposal facilities must meet 
additional requirements imposed by SARA and this policy. The 
term "land disposal facility" means any RCRA facility at wnich 
a land disposal unit is located, regardless of whether the land 
disposal unit is the receiving unit. Land disposal units 
include surface impoundments, landfills, land treatment units 
and waste piles. 

As stated earlier, there must be no releases at or from 
receiving units. In addition, releases from other units at a 
land disposal facility must be controlled under a corrective 
action program. The RFA will help determine whether there is a 
release. In addition, land disposal facilities must have 
received a comprehensive ground-water monitoring evaluation 
(CME) or an operation and maintenance (OiM) inspection within 
the last year. 

Units at RCRA Subtitle c land disposal facilities 
receiving CERCLA waste that is also RCRA hazardous waste must 
meet the RCRA minimum technoloqy requirement• of RCRA §3004(0). 
Only where a facility has been qranted a waiver can a land 
aisposal unit not meeting the minimum technoloqy requirements · 
be considered acceptable for off-site diapoaal of ·cERCLA waste 
that .is.RCRA hazardous waate. 

o Criteria Applicaple to Suptitle c Treatment and Storage 
Facilities. The criterion for controlling rel••••• from other 
units does not apply to all r•l•a••• at treatment and storage 
facilities, aa it do•• at land diapoaal faciliti••· Releases 
from other unit• at treatment and atorage faciliti•• muat be 
evaluated for environaen~al aignificance and their effect on 
the satiatactory operation of the facility. If detenained by 
the reaponaibl• Aqency to be environaentally •ignificant, 
rel••• .. 1m11t be controlled by a corrective action proc;ram 
under an applicable authority. Relea••• froa other unit• at 
treatment and •toraqe tacilitie• deter11ined not to be 
environaen~lly aiqniticant do not affect the acceptability of 
the facility for receipt of CERCLA wa•t•. 

2. criteria Applicapl1 to Rc:BA P1;pit-by•Bul1 Facilities. 
This revised policy ia alao applicabl• to faciliti .. aubj•ct to 
the RCRA permit-by-rule proviaiona in 40 CFR 270.,0. Th••• 
include ocean diapoaal barge• or v••••l•, injection well• and 
p\U>licly owned treatment work• (PO'l'Wa). Per11it-by-rul• 
facilitie• receiving RCRA hazardoua waate auat have a RCRA 
permit or RCRA interim atatua. RCRA per11it-by-rul• facilities 
must also receive an inspection for compliance with applicable 
RCRA permit or interim atatua ~•quirements. In addition, these 
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facilitiea (and other non-RCRA facilities) should be inspected 
by the appropriate inspect.ors tor other applical:>le laws. 

In qeneral, except for· POTWs (discussed below), these 
facilities will be subject to the same requirements as RCRA 
treatment and storaqe facilities. That is, there can be no 
releases of hazardous waste, hazardous constituents or 
hazardous substances from receivinq units. There also can be 
no relevant violations at or affectinq the receivinq unit, as 
confirmed by an inspection conducted no more than six months 
prior to the receipt of CERCLA waste. Releases from other 
units determined by the responsible Aqeney to be 
environmentally siqnif icant must be controlled by an 
enforceable aqreement under the applicable authority. 

Criteria for discharqe of wastewater from CERCLA sitea to 
POTWs can be found in a memorandum titled, "Discharge of 
Wastewater from CERCLA Sites into POTWs," dated April 15~ 1986. 
That memorandum requires an evaluation durinq the RI/FS process 
for the CERCLA site to consider such points as: 

o the quantity and quality of the CERCIA wastewater and 
its compatibility _with the POTW; 

o the al:>ility of the. POTW to ensure compliance with 
applicable pretreatment standards; 

o the POTW• record of compliance with its NPOES permit; 
and 

o the potential for qround-watar contamination from 
transport to or impoundaant of CERCIA wastewater at 
the POTW. 

Baaed on a conaideration of th••• and other points listed in 
the m-orandua, th• POTW aay be d•-•d appropriate or 
inappropriate tor receipt of CERCIA waate. 

3. criteria Applical?la to Non-Sul?title C Facilities. In 
some in9tancaa, it may be appropriate to use a non-Subtitle c 
facility tor oft•aita tranafer: for example, PCB d~apoaal ia 
requlated under th• Toxic Subatanc•• Control Act (TSCA); 
nonhazardoua vaata diapoaal i• requlated under Subtitle D of 
RCIU. and applical»l• State lava: and diapoaal ot radionuclid•• 
is requlatad under th• Atomic En•rqy Act. At auch facilities, 
all ralea••• are treated in th• •am• manner aa r•l•a••• from 
other unit• at Subtitle c treatment and atoraq• facilitiea. 
That is, the rasponaibl• Aqancy should make a determination as 
to whether the r~l•••• i• environmentally aiqnificant and, if 
so, th• ralaaaa should be controlled by a corrective action 
proqram under th• applicable Federal or Stat• authority. 
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Requirements for the disposal of PCBs are established in 
40 CFR 761.60. Generally, these requlations require that 
whenever disposal of PCBs is undertaken, they must be 
incinerated, unless the concentrations are less than 50 ppm. 
If the concentrations are between so and 500 ppm, the rule 
provides for certain exceptions that provide alternatives to 
the incineration requirements. The principal alternative is 
disposal in a TSCA-permitted landtill tor PCBs. It a TSCA 
landfill is the receiving unit for PCBs, then that facility is 
subject to the same criteria applicable it a RCRA land disposal 
unit is the receiving unit; i.e., no relevant violations, no 
releases at the receiving unit and controlled releases at other 
units. PCBs at levels less than 50 ppm may be transported to 
acceptable Subtitle D facilities as discussed previously. 

V. IMPIJ=;tq;NTAIION 

A. Determining Acceptapility 

Acceptability determinations under the oft-site policy 
will be made by EPA or by Stat•• authorized for corrective 
action under §3004(u) of RCRA. Where States have such 
authority, the State may make acceptability determinations for 
facilities in the State in consultation with EPA. ·Regardless 
of a State's authorization statua, the Region and States should 
establish, in the Supertund ·Memorandum of Agreement, mechanisms 
to ensure timely exchange of information, -notification of 
facilities and coordination of activities related to the 
acceptability of facilities and potential selection of 
facilities for off-ait• transfer. Th• Regions and States also 
need to establish or enhance coordination mechanisma·with their 
respective RCRA proqram staffs in order to enaure timely 
receipt of information on inspections, violation• and releases. 
Th••• agrem1enta can be embodied in State authorization 
Mm1oranda of Aqreaant, state grant aqreaenta, or State-EPA 
enforc...nt aqreeaenta. 

Th• reaponaibl• qovernaent ~ff icial in th• Reqion or State 
in which a bazardoua vaate facility i• located will determine 
whether tb• facility baa relevant violations or rel••••• which 
may preclude it• uae·for off-ait• transfer of CERCLA wastes. 
Each Reqion and state ahould have a deaiqnated off-site 
coordinator reaponaibl• for ansurinq affective communication 
between CERCLA response proqram ataf f and RCRA antorcm1ant 
staff within tb• Reqional Offices, with States, and with other 
Reqions and Stat••· 

Th• off-site coordinator should maintain a file of all 
intormation on th• compliance and rel•••• status of each 
commercial facility in the Region or State. Thia information 
should be updated based on the result• of State- or 
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EPA-conducted compliance inspections or other information on 
these facilities. 

CERCLA response proqram staff should identity potential 
off-site facilities early in the removal action or the remedial 
desiqn process and check with the appropriate Reqional and/or 
State off-site coordinator(s) reqardinq the acceptability 
status of the facilities. If one or more facilities is 
identified that has not received an inspection within the last 
six months, the Regional off-site coordinator(&) should arrange 
to have such inspection(s) conducted within a timeframe 
dictated by the project schedule. The CERCLA REM/FIT 
contractor may conduct the inspection under the direction of 
the Deputy Project Officer. If contractor personnel are used, 
the Region should ensure that such personnel are adequately 
trained to conduct the inspections. 

Responsible Agencies should base their acceptability 
determinations on.an evaluation of a facility'• compliance 
status and, as appropriate, whether the facility has release• 
or other environmental condition• that affect the satisfactory 
operation of the.facility. States not authorized for HSWA 
corrective action may assist EPA in makinq the acceptability 
determination by determininq a facility's compliance status 
(based on a State inspection) and providinq thi• information to 
EPA. Reqions and States should uae the followinq types of 
information to make acceptability determinations: · 

o State- .or EPA-conducted inspe;tiona. EPA will . 
continue to asaiqn high priority to conductinq 
inapections at ~ommarcial land dispoaal, treatment 
and storage faciliti••· Faciliti•• deaiqnated to 
receive CERCLA waste muat be inapacted within six 
months of the planned receipt of the waate. In 
addition, iand diapoaal faciliti•• muat have received 
a comprehanaiv• qround-water monitorinq inapection 
(OIE) or an.operation and maintenance (Out) 
inspection within the laat year, in accordance with 
the tiaaframea apecif ied in th• RCRA Implementation 
Plan (RIP). . 

o BCRA Facility A•••••••nta <RFA•>. To beeliqibl• 
under thia policy, a RCRA Subtitle c facility muat 
have had an RFA or equivalent facility-wide 
investigation. Th• RFA or ita equivalent must be 
deaiqned to identify existing and potential releases 
of hazardous waste and hazardoua conatituants from 
solid waste manaqement unit• at the facility. 

o Other data sourc11. Othtr doCWDant1 •uch aa the 
facility'• permit application, _permit, Ground Water 
Task Foret report, qround-wat1r monitoring data or 
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qround-water assessment report can contain 
information on violations, releases or other 
conditions. Relevant information from these 
documents should also be used to determine a 
facility's accepta.bility to receive waste under the 
off-site policy. 

B. Notice Procedures 

EPA expects that Reqions and States will take timely and 
appropriate enforcement action on determininq that a violation 
has occurred. Where a responsible Aqency performs an 
inspection that identifies a relevant violation at a commercial 
facility likely to accept CERCLA wastes, within five workinq 
days of the violation determination, the responsible Aqency 
must provide written notice to the facility of the violation 
and the effects of applyinq this policy. States not authorized 
for HSWA corrective action should inform EPA of the violation 
so that EPA can notify the facility of the effect of the 
violation under this policy. (See RCRA Enforcement Response 
Policy for a discuasion of appropriate enforcement r••pon••• 
and timeframes for Class I violationa.) 

When the reaponsibl• Aqency determine• that a relevant 
release has occurred, or that relevant conditions exist,· the 
responsible Aqency must notify th• facility in writinq within 
f ~ve workinq day• of that determ~nation. The notice must also 
state the effect of th• determination under this policy. A 
copy of any notice must also be provided to the non-issuinq 
Reqion or State in which the facility ia located·. States not 
authorized for HSWA corrective action should provide EPA with 
information on relea .. a so that EPA can determine whether.a 
relevant releaae baa occurred. 

Private parties conductin9 a responae action subject to 
this policy will need to obtain information on th• 
acceptability of comaercial facilitiea. Tb• responaible Aqency 
must re9P0Dd vith respect to ~ pre-SARA and po•t-SARA 
waates. In addition, th• responaibl• Aqency ahould indicate 
whether tile facility i• currently underqoinq a review of 
acceptability and the date th• review is expected to be 
completed. No enforc .. ent senaitive or predeciaional 
information should be releaaed. 

A facility aay aubmit a bid for receipt of CERCIA waste 
durinq a period of unacceptability. However, a facility must 
be acceptable in order to b• awarded a contract for receipt of 
CERCLA waate. 

Scope and Cont•nta of th• Notice. Th• rtaponaible Aqency 
must atnd the notice to th• facility owner/operator by 
certified and firat-cla•• mail, return receipt requested. The 
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within 10 calendar.days from the date of issuance of the 
notice, to discuss the basis for a violation or release 
determination and its relevance to the facility's acceptability 
to receive CERCLA wastes. Any such meetinq should take place 
within 30 calendar days of the date the initial notice is 
issued. If unacceptability is based on a State inspection or 
enforcement action, a representative of th• State should attend 
the meetinq. If the State does not attend, EPA will notify the 
State of the outcome of the meetinq. Th• owner/opeator may 
submit written comments within 30 calendar days from the date 
of the notice in lieu of holdinq the conference. If the 
responsible Aqency does not find that the information submitted 
at the informal conference or in comments is sufficient to 
support a f indinq of acceptability to receive CERCLA wastes, it 
should so inform the facility orally or in writinq. 

Within 10 calendar days of hearinq from th• responsible 
qovernment official after the informal conference or the 
submittal of written comments, the facility owner or operator 
may request a reconsideration of th• determination by the 
Reqional Administrator or appropriate State official. The 
Reqional Adminiatrator or appropriate State official may uae 
his or her discretion in decidinq whether to conduct a review 
of the determination. Such a review, if qranted, should be 
.conducted within the 60 day period (oriqinatinq with th• 
notice) to the extent possible. The review will not stay the 
determi~ation. 

The RPM, osc or equivalent site manaqer must atop transfer 
of· waste to a facility on the 60th calendar day after issuance 
of a notice. Th• facility then remain• unacceptable until such 
time as the responsible Aqency notifies th• owner or.operator 
otherwise. Th• oft-site coordinator and the OSC/RPM should 
maintain close coordination throuqhout the 60-day period. 

In liaited caaea, the responsible Aqency aay uae its 
discretion to extend the 60 day period if it require• more time 
to revi .. a .ubai••ion. Th• facility should be notified of any 
extension, and it remain• acceptable durinq any extenaion. 

Th• reaponaibl• Agency may alao use it• diacretion to 
determine that a facility'• unacceptability i• immediately 
effective upon receipt of a notice to that effect. Thi• may 
occur in situation• auch aa, but not limited to, .. erqencies 
(e.9., fir• or exploaion) or •qrecJioua violation• (e.g., 
criminal violation• or chronic recalcitrance) or other 
situation• that render th• facility incapable of safely 
handlinq CERCLA waste. 

Implementation of this notice provision doe• not relieve 
the Regions or Stat•• from takinq appropriate enforcement 
action under RCRA or CERCLA. 
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certified notice, if not acknowledged by the receipt return 
card, will be considered to have been received by the addressee 
if properly sent by f irst-clasa mail to the last address known 
to the responsible Agency. The notice should contain the 
following: 

o A f indinq that the facility may have conditions that 
render it unacceptable for receipt of off-site waste, 
based upon available information from an RFA, an 
inspection, or other data sourcea; 

o A description of the specific acts, omissions or 
conditions that form the basis of the findings; 

o Notice that the facility owner/operator has the 
opportunity to request an informal conference with 
the responsible government official to discuss the 
basis for the facility'• unaccepta})ility 
determination under thia reviaed policy, provided 
that such a request i• made within 10 calendar daya 
from the date of the notice. The owner/operator may 
submit written comment• within 30 calendar day• from· 
th• date of the notice in lieu of holding the 
conference. 

o Notice that failure to request an informal meeting or 
submit written comment• will reault in no further 
consideration of the determination by ·the responaible 
Aqency during the 60 calendar days after isauance of 
the notice. The reaponaibl• Agency will cease any 
tranaport of CERCIA va•t• to the facility on th• 60th 
calendar day aft~r iaauance of th• notice. 

o Notice that the owner/operator may.request, within 10 
calendar day• of hearing fro• the reaponaible 
9ovenment official after the informal conference or 
tbe •u.baittal of written comaent•, a reconsideration 
of th• determination by the Regional Adllini•trator or 
appropriate State official. The Regional 
Adaini•trator or State official may agree to review 
th• determination at hi• or her di•cretion; and 

o Notice that •uch a review by the Regional 
Adminiatrator or appropriate State official, if 
aqreed to, will be conducted within 60 calendar days 
of th• initial notice, if po•sible, but that the 
review will not stay the determination. 

The facility may continue to receive CERCIA waste for 60 
calendar days after"issuance of the initial notice. As . 
indicated above, facility owner• or operator• may requeat an 
informal conference with th• re•ponsibl• government official 
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c. Procedures tor Facilities with Outstanding Unacceptability 
peterminations 

Under the oriqinal May 1985 oft-site policy, facilities 
determined to be unacceptable to receive CEBCLA wa•tes were 
provided with written notice and were qenerally afforded 
informal opportunities to comment on the determination (the 
latter step was not required by the policy), Althouqh the 
Aqency believes that these step• repreaented adequate 
procedural safequards for facilitiea seekinq to receive CERCLA 
wastes, EPA has decided to provide an additional opportunity 
for review, in liqht of this revised policy, for facilities 
with unacceptability determinations already in place on the 
effective date of the revised policy. 

Any such facility that wishes to meet with the responsible 
Aqency to discuss the basis tor a violation or releaae 
determination and its relevance to the facility's &Dility to 
receive CERCLA wastes, may request an informal conference with 
or submit written comments to the responsible Aqency at any 
point up to the 60th day after the p\ll>lication of th• propo•ed· 
rule on the oft-site policy in the Federal Beqiater. Such a 
meetinq should take place within 30 calendar day• of the 
request. It the responsible _qovernment Aqency do•• not find 
the information preaented to be sufficient to •upport a findi.nq 
of acceptal:>ility to receive CERCLA wa•t.e•, then it •hould 
inform the facility orally or in writinq that the 
unacceptability determination will continue to be in force. 
The facility may, ·within 10 calendar day• of hearinq from.the 
responsible qovernment official after the informal conference 
or submittal of written comment•, petition th• EPA Reqional 
Administrator or appropriate State official for 
reconsideration. Th• Beqional Admini•trator or State official 
may use hi• or her di•cretion in decidinq whether to qrant 
recon•iderati~n. · . 

'1'baae procedure• ·tor review of unacceptability 
deterainationa that were already in place on th• effective date 
of thi• reviaed policy will not act to •tay the •f fact of the 
underlyin9 unacceptability·determination• during th• period of 
review. 

o. Ra-eyaluatinq Unacceptability 

An unacceptable facility can be reconaid•r•d for 
manaqement of CERCLA vast•• whenever th• r••ponsibl• Agency 
f inda that th• facility meets the criteria described in the 
"Acceptal:>ility. cr.iteria" section of this policy. 

For ~h• purpo••• of this policy, releaaea will be 
considered controlled upon issuance ot an-order or permit that 
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initiates and requires completion of one or more of the 
followinq: a facility-wide RCRA Facility Investiqation (RFI); 
a Corrective Measures Study (CMS): or Corrective Measures 
Implementation (CMI) • The facility must comply with the permit 
or order to remain acceptable to receive CERCLA waste. At the 
completion of any such phase of the corrective action process, 
the responsible Aqency should aqain review the facility tor 
acceptability under the oft-site policy usinq the criteria 
listed in this document, and as necessary and appropriate, make 
new acceptability determination•, and isaue additional orders 
or modify permit condition• to control identified releases. 
Releases that require a determination of environmental 
siqnif icance will be considered controlled upon issuance of an 
order or permit to conduct an RFI, CMS or CMI, or upon 
completion of an RFI which concludes that the release is not 
environmentally siqnificant. Aqain, the facility must comply 
with the permit or order to remain acceptable to receive CERCLA 
waste. 

If the facility is determined to be unacceptable as a 
result of relevant violation• at or attectinq the receivinq 
unit, the State (it it made th• initial determination) or EPA 
must determine that the receivinq unit ia in full phyaical 
compliance with all applicable requirementa. Where a State not 
authorized for HSWA corrective action mak•• thia determination, 
it should notify EPA immediately of the facility'• return to 
cgmpliance, so that the Aqency can expeditioualy inform· the 
facility that it is once aqain acceptal>l• to receive CERCLA 
wastes. · 

Th• reaponaible Aqency will notify the facility of its 
return to acceptability by certified and firat-cla•• 11ail~ 
return receipt raqueated. 

E. Implpentation frpcas!ur•• 

All reaedial deciaion doCUJ1enta auat diacuaa compliance 
with tbia policy for alternative• involvin9 off-aite manaqement 
of CERCL& vaatea. Deciaion docwaenta tor removal action• alao 
should include auch a diacuaaion. 

Proviaiona requirinq compliance with thi• policy ahould be 
included in all contract• tor raapon•• action, cooperative 
Aqreements with Stat•• undartakin9 Supertund reaponae actions, 
and enforcement aqraemanta •. ror onqoin9 projecta, th••• 
proviaiona will be implemented •• tollowa, takin9 into 
conaideration th• ditterencea in applicable requirements tor 
pre- and poat-s~ deciaion docwaents: 

o RI/FS: The Reqiona ahall immediately notify Aqency 
contractors and Stat•• that alternative• tor oft-site 
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manaqement of wastes must be 'evaluated aqainst the 
provisions of this policy. 

o Remedial pesiqn: The Reqions shall immediately 
notify Aqency contractors, the States, and the u.s. 
Army Corps of Enqineers that all remedies that 
include off-site disposal of CERCLA waste must comply 
with the provisions of this policy. 

o Remedial Action: The Reqions shall immediately 
assess the status of compliance, releases and other 
environmental conditions at facilities receivinq 
CERCLA waste from onqoinq projects. If a facility is 
found not to be acceptable, the responsible Aqency 
should notify the facility of its unacceptability. 

o Enforcement: Cleanups by responsible parties under 
enforcement actions currently under neqotiation and 
all future actions must comply with this policy. 
Existinq aqreements need not be amended. However, 
EPA reserves th• riqht to apply th••• procedure• to 
existinq aqreements, to the extent it i• consistent 
with the· release and reopener clauses in th• 
settlement.aqreement. 

If the response ·action is proceedinq under a Federal lead, 
the Reqions should work with the Corps of Enqineers or EPA 
contracts Officer to neqotiate a contracts modification to an 
existinq contract, if necessary. If the response action is 
proceedinq under a State lead, the Reqiona should amend the 
cooperative Aqreement. · 

. . 
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SDIJIC'f: IPA Iuterl• Cuidance on Inde•nUicauon of luperfund 
le•~PQftle Ac~~contractor1 Under section llt of SAIA 

PlOM: J. n P:rter, A1111tant Ad•ini1tr1tor 
~~ ~Solid 1 w a l•er9ency le1ponH . 

_..,..c. " 9 9hJ:n, 
Off ice of A a1n11t at 

TO: le9ional Ad•ini1trator, ••tion1 t•l 
le91onal Coun111, le9ion1 I•I 
Dir1ct~r. Va1te Manat•••nt D1Y11ion 
le9ion1 I, IV, V, VII, and VIII 

,.re•• 

·Director, E•er9ency and ••••dial 1e1pon1• D1•1•1on 
•-t1on U 
Director, 1a1ardou1 Waite "ana9eaent D1vi1ion 
le91on III and VI 
Dir•ctor, Tozic1 and wait• Nanat•••nt Div11ion 
••tion II 
Director, Ba1ardou1 Waite Divi11on 

· ••tion I . 
Director, lnvironaental l•r•ic•• Divi1ion 
••t10ftl I, Vt, and V%%. 

lub,•ct to certain re1triction1, lection llt of tb• 
luperfand &aead .. nt1 and 1eautbori1ation Act of ltlt CIAaA> 
autborl••• tb• ln•iron••ntal frotect1on Atency ClfA)l to pro•id• 
indeaaification2 to re1pon1e action contractor• CIAC•l workint at 
luperfund 1ite1 for ltete1, potentially re1pon1ibl• parti•• 
Ctlta), and lfA C1ncludint aAC1 workint for tb• a.1. Aray Corpe). 

. . 
1 Under 11ecutiv• Order 12510, tb• tre11dent ba1 a110 

autbori1ed otber federal •t•nci•• to indean1ff IACI worttn9 for 
:ho•• a9enci••· 

2 •tndeanification• 11 an atr••••nt whereby on• party 
•tr••• to reiabur•• a aecond party for lo•••• (in tbi• ca11 
liability lo••••• euftered by tb• 1econd party. 
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of !nfineeie at IPA•ltad aite1>l. The purpoee of thit •••o ia to 
de1crib• b .. IPA aay provld• indeanlf icatlon to lAC1 u1in9 
Section llf authority. 

1aet1roand 

leaponae action contractor• have traditionally relied on 
co•••rcial liability inauranc• or indeanification to aufficiently 
off a•t tbeir potential liability ri•k• f roa participation in t~• 
•upertund protraa. Durtn9 th• Supertund reautbor11ation debate, 
tb• aAC coaaunitY identified aeveral factor• vbicb, tbe aACa 
contended, iapaired their ability to adeqQately off••t riak. 
Th••• factor• included: 

o Potential aubjectton to ttrict, joint and aeveral liability 
under Superfund and under aoae atate l•v•r and 

o Inability of th• coaaercial liability inauranc• aarket to 
provide liability inaurance covera9e to IA.Ca involved in th• 
Superfund cleanup protraa that 1• Dotb adequate and 
at fordable. 

Prior to th• r1autbori1ation of CllCLA, IPA provided 
indeanif ication to L\Ca vorkin9 for 1•1 tbrou9b contract 
authority iapl•••ntint C!lCLA. lfA took tbia atep in ~rder to 
retain qual1f ied contractor1, 9i••n tbe aba1nc1 of pollution 
liability inaurance cov1ra9e. O~d•r tbi• old indeanification 
•tr••••nt, tbe·rederal 9ov1rn•1nt 1nd••nif1•d IAC• above an 
initial 11 •illion tor tbird party 11abilit1•• and d•f•n•• 
1spena11. Tb• indeanification •tr•e•ent waa void in ca••• of 
9roaa n19119enc• or viilful aiaconduct. 

J SAAA Section l1t<•t<2t defin•• •reapona• action 
contractor• aaz 
a. any P•~•on wbo enter• into a reapona• action contract Cwbich 

11 defined in part a• anr written contract or a9reeaent to 
pro•id• aaf ClaCLA reaoval or r•••dlal action at • taeilitr 
111\et oa \be .. L, or to provide aaJ ancillary ••r•ic•• 
r•l•t•• to .ueb reapona•> •ltb r•1pect to any r•l••••·or 
tbreat•••• r•l•••• of a ba1ardoaa aubataae• or pollutant or 
eoataalaaat !to• a fac11ltf and 11 carrr1a1 out aucb a 
eoatraet1 and . 

b. aaf per1on retained or bir•d ~Y tb• per1on vbo enter• into • 
re1poa11 action contract, to pro•ld• any ••r•ic•• related to 
1 re•ponae 1ction1 and 

c. any per1oa, public or nonprofit pri••t• entity, conducttnt a 
field deaon1tration purauant to IAIA lectlon l11(bt C1.e., 
tb• •Alternative or lnnovati•• Treataent iecbaolotY •••••re~ 
and 1>eaon1trat1on •ro9raa•t. 
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lect ... llt of SlaA r11pond1 to •any of tht conctrn1 of tht 
RAC coaaulldtf by: 

o E1tabl1ih1n9 a 1tan4ard of n191191nc1 tor action• bTou9ht 
a9a1n1t IAC1 under Ptderal 1•••' · 

o Author111n9 IPA to provide to IAC1, on a d11cr1tion1ry 
ba1i1, liaittd indtanif1cat1on 19a1n1t pollution litb111tY 
ar11in9 fro• IAC n19l191nc11 and 

o Providint 1spr111 1tatutory autbority for iDdtaD1f ioation 
and a tundin9 a1cban11a. 

Th• approach taken in ltction llt pro•i1ion1 11 ba11d on th• 
tollovin9 key point1: 

o A r1d1r1l liability 1tandard of n19li91nc1, coabintd with 
lAC 1nd1anif ication which ii 1ubj1ct to 11•1t1 and 
d1ductibl11, prov1d11 adequate p1rforaanc1 1nc1nti••• for 
RAC• vorkint in tht Superfund pro9raa1 

o RAC indean1f icat1on provid•• an adequate 1ub1titut1 for 
iftlUflftCIJ 

o D11cr1t1on1ry 1ndeanif 1cation i• an 1nttria Yeh1clt tbat 
will •••P the lupertund pro9raa op1r1ti'• until tbt 
in1ur1nc1 indu1try return• to tb• &AC 11ab1l1tf 1n1ur1nc1 
aark•tr aad 

o D11cr1tionary indeanif ication do11 not cr11t1 a Ptdtrally 
intru11v1 in1uranc1 pro9raa that int1rf1r11 witb private 
11ctor effort• to develop &AC 11ab111ty in1ur1Dc1 cov1ra91. 

t Tb• ••••r•l 1tandard of n•t11t•nce under lection 11t 
appll•• onlf to ~•d•ral law. Jt 4011 not preclude ltat11 f roa 
applflnt tbe1r own 1tatucory law or coaaon 1aw·11abilitY 
1taadard1, wbieh aay in 10•• ca111 ~ 1trict liability. 11apon11 
actloa contr1ctor1 1ued in federal court• are under a •1tand1rd 
of care• defined by P•deral law 11 netllt•nce. lo••••r, if an 
action 11 broufbt uadtr 1tate 1av, a 1trlct 1la~ll1tf 1tandard 
could apply. · 
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IPA ~••t ,...._ oa aAC la,.aa1f 1cat1o• 

To avoid pro9raa dtlaya, 1 T••• Poree w11 ••tabli•h•d to 
dttera1n• how-&JA v111 pr~vid• indeanification to L\Ca workin9 in 
th• Superfund protr••· Th• Taak Poree ii co•po1td of · 
repre1entat1ve1 fro• lfA'a Office of Va1t1 tro9raa1 lnforctaent 
COWJEl, .Of Uc• Of l•Httncy and •••tdlal l11pon1t COIU), Of Uc• 
of Solid •11te (OIV), Office of Gtntral Coun1tl COCC), Office of 
th• Coaptroll•r COCl, Office of Ada1n11tration COA>, and tb• a.s. 
Aray Corpa of ln91netr1. Tht pri•ary 9oa11 of tbt Talk Poree are 
to: 

o !atabl1•h an IPA RAC indt•nif ication pro9ra•r 

o Develop Section llt L\C final indeanif ication 9uidtlin1a and 
re91.1l1tion11 

o En1ur1 a foru• for adequate public co .. tnt on IAC 
1ndeen1f1cat1on: and 

o Pro•ote p~ivatt 1ector proviaion of IAC pollution liability 
inaurance in th• future by providint ttcbnical 11111tanct to 
th• inauranct induatry. 

Th• Taak rorct will att••Pt to reacb th••• 9oa11 by 
produc1n9 1everal work product• tbat: Cl) carefully aaalflt and 
••ti••t• th• potential pollution 11ab111tJ riak to vbicb 1AC1 art 
e1po1td by particip1t1n9 in tbt luptrfund cleanup pro9ra•r C2> 
dtttraint what tht f 1nal ·1•A 1ndtan1fication t1ra1 and eond1t1on1 
v111·b•1 c 3 J prepare th• A91ney for iapltatntin.t an inttri• ·u.c 
1nd1an1f 1c1tion protr••• and <4J develop tbt 11ct1on llt 
re9ul1tion1. · 

Iaterta IP& Iadeaalflcatioa .. ldell .. • 

SAIA Section 111 now pro•id•• l•A'I 1011 autb.orit·y to 11t1.nd 
indtanif icacioa to aACa workint in tbt luperiuad protraa. 
Del•t•tioa of autboritr fro• tb• tr11id1nt autbor111n1 ••A to u11 
ltctlon 111 pro•l•l~n• ••• i11ued tbroutb 111cuti•• Order 12510 
OD Jaauar7 It, 1117. Tb• dtleflCiOD aatbOfilel l•A to Ult 
ltction 111 1a•1anlftc1tton aucborttf f roa tb• date of taaecatnt 
<DOI> of IAaA. con•equently, l•A •u•t adb•r• to lectton llt 
pro•i•iona fro• IAAA DOI coccober 17, 1111). 

lectioft lltcc) c,, · r••ul,•• tbat ltl proaallati r•f\llation1 
for c1rr7lft9 out indeaftif lcation pro•t11oa1 and, prior to 
pro•ult•tion of tb• r19ulation1, ••••lop 911id1lla11 to carry out 
uae of ltctlon llt indeanlf icatton autborlty. · .. cauat of tbt 
coapl111ty of th• 111u11-, &•A 11 procttdiDt dtUberattlJ in 
e1t1bli1hin9 th••• 9uidtlln11 and 11 •••kint au~1tancial public 
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coaaent. .&..awbUe,· IPA ia providint contnc~or1 witb section 
119 co••r~on an inter1• baai1, ua1nt procedure• outlined in 
th1a aeaor9Ddua. Olt1aately, tbia covera9e will b• aaended to 
r•f lect 9uida~c• and re9ul1tiona tbat Will be developed 1~ 
conforaance with Section llt requireaenta • 

• 
A1· further de1crib•d in tbia aeaorandua, authori1at1on to 

provide indeanif ication will be aad• by 011111 v1tb concurrence 
fro• th• Office of th• Coaptroller tOC>. Authori11tion to 
indeanify will be ••d• upon receipt of 1 recoaaendation froa the 
T11k Poree. Th• oc will provide concurrence <or non-concurrence> 
with recoaaendatlon1 to indean1fy witbin ••••n calendar d1y1 of 
receipt of a recoaaendation. laecution of indeanitf a9reeaeat1 
will be aade by appropriate A9ency adain1atrat1•• office1 • 

• Section lltfc)(4) aand1tea that lACa auat aeet tbe fo11owin9 
requireaent1 before they can receive Pederal indeanitication for 
potential pollution liability a11oc1ated •1tb luperfund re1pon1e 
action activitiea: 

o Th• IUC auat •••• dilit•nt effort• to obtain 1n1uranc• 
cover19e froa non•Pederal 1ource1 to cover pollution 
U1bil1ty1 and 

. o In th• ca•• of a IAC contract coverint aor• tban one 
facility; tb• IUC •tr••• to continue to aa-• aucb d1119ent 
ef f ort1 eacb ti•• th• ue be9in1 war- under tbe contract at 
1 new facility. 

. Section llt<c><4> alao requir•• tbat th• followin9 
:c·1rcuaaunc•• auat e1i1t befort a IAC: can receive P•d•nl 
indeanif ication for potential pollution liability a11oci1ted with 
Superfund re1pon1e action activitie1: 

o At th• tl•• tb• re1pon1e action contract 11 entered 1nto, 
1n1urance 1• ·not •••ilable, •t a •f alr and reaaonable 
price•, in 1uffieient qaantitf to offaet potential &AC 
pollution 1iabllitf ri1k1 and 

o Ad~aa\e la1aranee to·co•er 1ucb 1labllitf 11 aot 9enerally 
••alla~l• at tb• tl•• tbe reapon•• action contract 1• 
eacered lato. 

la future 9uidance (i.e., tb• 9uidanc• vbieb ii to be 
publllbtd for public coaaent)", ltA plan• to include 9u1d•11n•• 
for dttar•lnlnt vbetber iaauraact ii •11ner1111 •••ilabl•• or 11 
•tairlf and rea1onablf priced•. ror tb• purpoae ~f tbl• 1nt•r1• 
9uidanee, ltA baa deteraiaed, bai•d on iafor•atioa currently 
available, tbat luperfund aAC1. are uaable to obtain rea1onably 
priced pollution llablllty_inaurance. Tberefore, aAca are 
elifibl• to receive indeanification under ltction llt fro• DOE of 
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SAlA. 1owe"9r, 1•1 will require that RAC1 ••••int Peder1l 
indeanif icacton •••t th• followin9 requireaenta: 

o Within lO-d1y1 of 1i9nin9 1n indeanific1tion •tr••••nt with 
EPA, lAC• •u•t 1ub•it" to !PA (or to th• appropriate ltate 
Contr1ctin9 Officer> written docyaentation concernin9 th• 
effort• they have aad• to date to ••cure pollution liability 
in1ur1nc• cov•r•t• <e.9., a IAC could aubait a written 
tt•t•••pt f roa 1n in1ur1nct bro••r 1tatin9 tbat the IAC ha1 
1tt1apted to ••cur• pollution liabil1ty coverat• fro• 
inauranc• carrier• in th• p11t Iii aontba>. 

o If th• aAC haa ••cured pollution liability co•era9e, it au1t 
1ubait to IPA (or to th• State Contr1ctia9 Officer> 1 copy 
of th• policy and decl1r1tion p1911 and 

o Every twelve eonthl <or aore frequently, if !fA 4•t•rain•• 
that there ha• b••n 1 •itnif icant chant• in circuaatance1 
concernint th• availability of pollution liability 
in1ur1nc•> th• lAC auat 1ubait to l•A <or to tb• ltate 
Contr1ctin9 Officer> written docuaentltion 1ddre1ain9 tb• 
additional effort• th• aAC haa aad• to 1ecure pollution 
liability 1nauranc• cover19e includin91 

Copi•• of application• aubaitted to tbree •nown 
underwriter• of pollution liability in1uranc•1 

If pollution liability co•erat• vaa deaied by an 
underwriter, a au .. ary of tb• reaaona why aucb cover19e 
VII deni•d• 

A atatua report of any pollution liability inaurance 
obtained. Tb• report would include: l> type of 
coverat•r 2> preaiua cbar9ed1 l> liaita of cover•t•• 4> 
deductible levela, and any otber aajor tera• and 
condition• of tb• ia1uraace co•era9e. A copy of th• 

.•ctual po11cJ and declaration p19e could be provided in 
lieu of • written atatua rePortr 

lf po11at1on 11abi11ty coverat• vaa offered by an 
uaderwriter, but not accepted bf tbe &AC, a report on 
tb• 1a1uranc• offered C1acb 11 tbe •1tatua report• 
r•f111ired above>, and a auaaary of tb• reaaon1 vby aucb 
eo•er11e vaa not acceptedr and 

A 1tatua report concernint tb• alternatiY• pollution 
11a~111cy r11• tranafer •ecban1••• tbe &AC ba1 pur1ued 
otb•r tban co .. ercial pollution liability in1uranc• 
ce.9., r11t retention 9roupa, purcbaaint tfoupa, 
aaaociation captivea>. 
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T'bia iafor•ation ahould be forwarded to th• 1ppropri1t1 !PA 
official fK ltatt Contracun9 OfU·cer >. Tb11 inforaation will 
b• r1•i1wed by tb• Taak Poree •• n11d1d. 

Aa requfud under the interi• 9u1d1Unea Uattd above,· IPA 
11p1cta lACa to d1aon1tr1tt tht 11t1nt to wbich tbey ba•t 
att••Pttd to 11cur1 pollution liability in1uranc1 covera9e. ·IPA 
alao e1ptcta tbat llACa will continue to •onitor tbe aarket for 
pollution liability 1n1uranc1, and continue to •••k and 11curt 
•uch in1uranc1 co•1ra91 (hov1v1r li•lttd) froa coaaercial 
inauranc• carritra or tbrou9h 1lt1rnat1v1 riak tr1naf1r 
••chani••• (1.9., atlf-inaur1nc1 poola>. 

la .. aaif icatloa of LlC. Workla1 for ••& 
Pre-SAIA ind1anification t1raa will apply to work ptrforatd 

at a 1it1 after tb• date of 1n1cta1nt (DOI> of IAaA if reaponat . 
vork at th• a1t• vaa initiated under en IPA contract prior to tb1 
DOI of SA.IA. 

!PA will enter into new 1nde•nif 1cat1on a9r1ea1nta <••• 
Att1cha1nt A), aubject to Section llt autbor1ty, •1tbt 

o lACa vho are currently workint ander contract vitb IPA, for 
work tbty will initiate at ·a nev alt• after DOI ~f IAaA.1 and 

o llAC• r1c1ivint new contract• <or new cooperati•• a9r11•1nta, 
in th• ca11 of lit• Deaonatration project1J •1tb IPA after 
DOI of IAaA for luperfund r1~pon1e action act1vitie1. 

RAC• currently ander contract witb IPA bawe been alerted to 
th• cbant•• tbat •iU be fortbcoaint to tbeir indeanUicauo.n 
•tr••••ntl Vlth IPA. IPA bead.uart•r• perlODDtl iD tb•. 
Procureaen\ and contract• 11ana9eaent Dlv111on of tbe Off ic• of 
Adainiatration ba•e been trained on tbe a1e of lectioa llt and, 
witb tb• a1111taace of tb• !a1k rorce, •111 ada1n11ter lect1on 
llt indeaalflcattoa iater1• procedure• for IPA coatractor1. 
11qu11t1 tor 1adeaDlf 1cat1on of IPA .contractor• •111 be aubjtct 

"to tbe ap,rowal of 011r1a aad concurrence of oc. 



.. 
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lade91lif1o.tioa of IAC. Wortl•t for ltat•• 

Secti_.. 11tCc>C2> authorize• th• indeanification of RAC• 
vorkin9 for Stat•• or political 1ubdivi1ion1 of State• Cpurauant 
to• Section ~O,Cd>Cl> a9r••••nt with !fA) for new work Lnitiated 
at Supertund aitta froa DO! of SAIA. IPA a1y indean1fy L\C1 
perf orain9 re1pon1• action activiti•• for a State at a State-lead 
Superfund lit• after DOI of SAaA. !fl will offer indeanif ication 
to IAC1 workin9 for a Stat• only if: 

o The IAC 1 1 r11pon1e action 11 part of new alt• work initiated 
at a Superfund •it• after DO! of IAAA and it i• related 
directly to cleanup of tb• 1it•1 

o IAC1 vorkin9 tor a State au1t •••t all of tb• circua1tance1 
and 111uanc• requir••ent1 ••t forth by ltction lltCc>C41, a1 
lilted above, and 

o IAC1 vorkin9 for a State au1t •••t all of 1•A'1 inter!• 
9u1delin• requir1aent1, a1 li1t1d previou1ly on pa9e1 five 
and 111. 

EPA vill not offer indeanif ication to IAC• for alt• work tb•Y 
perfor•ed-rir Stat11 prior to DOI of IAL\. Any l•A 
indeanitication provided to a RAC<•> workint for a ltat1(1) will 
b• 1ubj1ct to liait1, d1ductibl11, and otber r1atrlction1 a1 
required by Section llt<c>CS>. 

Ontil EPA i11u1a final 9uidanc1 and r19ulationa, all 
r1qu11t1 for IPA indeanification of a.RAC wortint for a lt•t• at 
a· Supetfund ait• will be proc11a~d via tbt Taat Poree. ltat11 

· 1hould 1ubmit r1qu11t1 to botb tb• Indeanification Ta•k rorc1, 
c/o Director, Office of 1a1r91ncy and ••••dial l••pon•• co1a1>, 
and to th• l19ional luperfund lrancb Cbief. lequeat• abould 
identify tb• 119ional lit• Coordinator and ltate contact, and 
1bould include pertinent· iaforaation r•t•rdiat lection llt<~JC4L 
r1quir•••nt1 •• di•cu•••d pr••iou•lr. If tbe ta•k Poree 
reco•••nda approval of tbe indeantflcation r•'9e•t, tb• Office of 
tbe Coaptroll•r •111 pro•ide concurrence Cor aoa-concurreac1) 
within •e••• calendar daya of receipt of tbe reco .. endatioa. 
Pinal appro•al for lfl indeanif ication of a ltate IAC •111 b• 
aad• by tb• Director of tbe Offlc• of 1 .. rtencr and •• .. dial 
•••pon••· tf appro•al 1• autbori1ed, tbea tb• oraata 
Adainiatrat1oa D1•i•1on •111 i•Pl••eat tb• appro•al tbrou9b a 
•P•cial condition to ~ included 1D tb• ltat•ll•A cooperati•• 
atr••••nt Cl•• Attacb .. nt l). 



9 OSWll Dirtctivt tll5.5 

~ 

tadeaa1f 1eiit1o• of a&ca wort1Dt for otber P•d•ral &t••c1•• 

Section l1t<cJ<2J 1uthor1111 th• 1ndean1t1cat1on of lAC1 
vorkint for ~htr Ftdtral 191nci11 at Superfund 1it•• f roa DOI of 
SAIA. A d•l•t•tion of au~horlty fro• th• Pr11idtnt author111n9 
other Federal A9enc1e1 to u1e Section llt prov111on• w11 111ued 
on January 2•, lfl7. Other rederal 19enc111 tollow all IPA 
9uid1nce and re9ul1tion1 vita re1pect to Section llt. Otber 
P•d•r•l 19enc1e1 that u•• Section llt 1utbor1ty auat provide 
their own aource of fund• ce.9.,th•ir afency appropriation> to 
pay all 1ndean1f1cat1on co1t1 (1.9., cla1•• and l•tal d•f•n•• 
C'ltl). 

At 10•• Superfund 11te1, th• o.s. Ar•r Corp• of ln9ine1r1 
••n•t•• r11pon11 action• pur1uant to an inter191ncy a9r11a1nt 
with IPA. Por Section llt 1ndtan1fication purpo1ea, any IAC 
workin9 •• a contractor for the Corp• of lntineera at aucb ait•• 
<and vhere, for r•••dial actiona, tbe lit• 1• li•t•d on tbe RPLJ 
1• con11d1r1d to bt wortin9 for IPA ratber tban for 1oae •otb•r 
Federal 19ency•. IPA vill offer tbe •••e 1ndean1f1cat1on to 
contractor• procured by the Corp• of 1n11neer1 tbat it offer1 to 
contrac~ora procured by EPA. 

ta .. aa1f 1cat1oa of a&Ca Workl•t for ,... 

. Ond•r Sect1on.11t(c)C2> autbority, IPA can, in.11•1t•d 
~ circua1t1nc11 and.1ubj1ct to 1trict financ111·t11t1, ind••nify 

· RAC• perforaint r11pona1·action activ1t1•• for •••• aubject to a 
con11nt order· or deer•• at luperfund lit•• after DOI of IAaA •. 
EPA vill u11 it• authority to 1nd••n1fy IAC1 vorkint for Para 
only in ••tr•••lY 11•1ted ca1e1, 1.9., wber• IPA 1nd••n1ficat1on 
of tb• PIP llAC 11 tb• aolution of 1a1t re1ort. IPA will offer 
indeanificat1on to ltAC• vorkiat for Pita only if: 

0 

0 

0 

0 

0 

Tb• •••• are unable to pro•id• adequate indeanif ication, and 
·•• a reault, are u~abl• to obtain tb• aerv1e•• of a 
•u•l1f 1ed IAC1 

Th• .. c•1 re1pon•• action i• part of n•• ait• work initiated 
at a laperfand lit• after DOI of SAaA, and tb• action 1• 
related 1pec1f 1cally to tb• cleanup of th• a1t•• 

IACI work1Dt ior •••• •••t all of tb• 111uanc•. requir•••nta 
••t fortb by Section 11tC~lC4lr 

Tb• c1rcua1taac11 ••t fortb in lect1oa 11tCc)C4). ••i•tr and 

~ca workint for •••• •••t all of lfA'• inter1• 9u1d•11n• 
requir•••nta. 
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lfA tllll not off er 1ndean1f icat1on to aAC1 for work 
perfor•••'lllr flJ1 prior to DOI of IAIA, nor for any••• IAC 
reapona• -'ti•itY that 1• not related 1pecif ically to a r•••dY at 
a luperfunl lite. 

rurther, ••ction lltCc> CS> CC> of •~ require• tbat, before 
IPA can enter into an indeanif ication •tr••••nt with a IAC 
perforain9 work under contract witb a •••C•> at a luperfund 
ait•<•>• lfA •uat deterain• tb• ••ount wbicb tb• •••<•> ii abl• 
to indeanify tb• aAC. In ••kint 1uch 1 d•t•r•ination, lfA 1b1ll 
take into account tb• total net 111et1 and re1ource1 of tbe 
PIP<•> witb reapect to th• facility at tb• ti•• of 1ucb . 
d•t•rainatton1. If IPA deterain•• tbat tb• aaount wbicb tb• 
flPC•> i• able to indeanify th• IAC 11 inadequate, tben lfA aay 
enter into an ind••nif ication •tr••••nt witb tb• IAC to •••t tb• 
anticipated 1hortt111. lfl will con1ider tb• eo•bin•d 
cipaD1liti•• of all the •••• at a 11t• to detera1n• wbetber, aa a 
9roup, they are capable of providint adequate co••r•t•· la 
9ener1l, th• A9ency e1pect1 to uae tbi1 pro•i1ion only in ea••• 
where PIP• are •••ll fir•• vitb few 111et1. Tberefore, l•1ion1 
1hould not ••k• reque1t1 for rederal ind••nif ication •b•r• ,.,, 
are lart• corpor1tion1 with 1ub1tanti1l 111et1 or wb•r• tb• ••••• 
•• a 9roup, have 1ub1tantial ••••ta. Al a reault, l•A •••• aot 
e1pect reque1t1 tor P•d•r•l ind••nif ication .to ~co•• an iat•tral 
part of 1ettl•••nt ne9otiation1 • 

. IPA plan• to provid• additional tuidanc• in tb• future 
conoernin9 tb• deterainati·ona tbat a••d to ~ aad• •• a 
prerequiait• to 1ndeaniff1Df &AC• workiDI for flfl Caucb •• 
def inint •net a11et1 and re1ource1• of tb• Pita, and wbetber th• 
•••• are •unable to provide ad••u•t• iadeanifieation•>. Until 
.l•A d11tribut•1 tbi1 9uidaaee, all 1ucb detera1nation1 •111 be · 
aad• by tb• Ta1k Pore•. 

lfA ind•~if.ieation-of a IAC vorklat foe· a,., 11 a ••••ure 
of laat c•1ort. lf lfl do•• pro•id• lad•••lflcation 1• tb••• 
ea•••• tb• eoa1•nt d•er•• (or ord•r) aboald 1,.c1tr t•r•• aad 
conditiona, u11n1 tb• aod•l ltl ind•aniflcatlon •tr•e .. nt for 
llAC• workiat tor ,.,. 1~owe ia Attacb .. at A. ti ltl •nt•r• into 
an iad••aifiaatioa 11r•e .. at with a llAC wor•i•t for a•••<•>• tb• 
llAC aa1t1 · 

o letala tinanc1al reapona1~illtJ for a deductible ••ount if 
eoaaercial pollution llabilltJ inauranc• la ua•••ilabl• or 
uar•a•onablf pric•dr aad 

o l1b1a1t all adainiatrati••• judleial, aad eoaaon'lav c111a1 
for ind••nlf 1cat1on 191in1t all •••• partieipatint in tb• 
cleanup of tb• f acilitY be_f ore «•A can pay a c1a1a. 

. I 
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ror tb .. • a.AC• receivin9 ind••nification fro• PlP1 only <and 
where IPA ..... th• indeanification to b• adequate>, RAC1 1hould 
be qual1f1•• to perfora work adequately. Th11 can be en1ured 
throu9h • coa~ination of adequate coapetition in the contract 
procurement proce11, and ~hrou9b a_deaon1tration of f1nanoial 
re1pon1ibility. Th• PIP indeanitication ii 1ufticient 
deaon1tration of financial re1poniibility1 therefor•, perforaance 
bond1, letter• of credit, etc., are not required. Tb• con1ent 
deer•• 1hould 1pecify th• ator•••ntioned 11 well •• tb• 
1nd••n1fication t•r•• and conditiona. 

tubllclz OW..d ~•at.meat Wort• 

Section 11t<c><5><D> 1pec1tica1ly prohibit• IPA fro• 
ind••nityin9 an owner or operator of a facility re9ulated under 
th• Solid •••t• Di1po1al Act. Therefore, publicly owned 
tr••t••nt work• aubject to perait•by-rule prov111on1 cannot b• 
ind••nif ied <nor can any otb•r perait•bf•rule facility, aucb aa 
an under9round injection facility). Tb• intent of thi• pro•iaion 
11 to prohibit EPA f roa offer1n9 1ndellft1f 1cation to off •lit• 
treater• or d11po11r1 of Supertund ba1ardou1 wa1te. Tberetore, 
while PO'l'V1 not aubject to le.A re9ulatlon Ci.e., '°"'' vitbout a 
perai:-by•rul•> are not esplicitly probibit•d fro• l•A 
indeanif ication autbority under Section 111, tbe A9eney baa 
deterain•d that an estenaion of 1ndean1f1cat1on autbority to any 
PO'l'V would not be conaiatent witb Con9reaa1onal intent·1n leetion 
llt. Therefore, IPA will not provide inde•nification to POTW• 

·under Section llt autbority • 

.. ._arx 

Thi• •••orandua.deacr1D9a tbe current rederal 
indean1f 1cat1on prov1a1on1 for reaponae action contractor• 
vorkint in tb• auperfund pro9raa aa provided in lection 11t of 
SAIA. Th• atatute ti••• tb• federal 9overaaeat tb• diacretionary· 
autbority to indeanify IACa for liabllltJ ar111a9 out of · 
netllt•nce. Act1 or 9roaa ae9li9enc• mad willful a11conduct are 
••Pr•••lY ••claded·froa tb• ladeaaitf prowialoa. tb• l•ctlon llt 
indeanltr pro•l•ioa doe• not pr•••Pt tb• rltbt• of lt•t•• t~ 
enforce a •'••••rd of •trict llabllltr. 

redtral lnd••nif ication 11 aeaat to be an lnterl• ••blcl• 
vblcb vlll •••P tb• laperfund pro1raa operati•• until th• 
inauraace ladu1trr return• to tb• aar••t· %t ia not intended to 
create a rederallJ lntru•iv• pro1raa tbat will interfere with 
private 1ector effort• to develop IAC llabllitJ inauranc• 
covera9e. 

• 
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If a llC h•• received p•rti•l ind••niflcatlon fro• a PlP(a), 
IPA ••Y al .. provide 1nd••n1fication in ca111 when th• flP 
1nd••nif1cftion ii d••••d lnauffi.clent, and in a111d fundin9 c••••· ••A •!Y provide indtanit1cation above th• •a• 
inde•nif 1cation. Th• con~ent deer•• •hould 1pecify the ttr•• and 
condition• u1in9 tb1 aodel IPA 1ndeanif 1cation 19r1•••~t ebown in 
Attachaent A. 

·All r1que1t1 tor IPA indeanif ication of a IAC workin9 for a 
PlP(e) at a luperfund •it• 1bould be eubaitt•d to both th• 
Ind1anlflc•tion Ta1k Poree, c/o Director~ Office of •a•t• 
Pro9r1a1 lnforceaent <ov•1>, and to the ••tional luperfund 
lnforce•ent lranch Chief. Pl•••• identify tb• ae11ona1 lit• 
Coordinator and tbe l19lon1l Coun11l'I lite a1pr11entativ1. 
Include pertinent inforaation re9ardln9 tb• nu•ber of PIP•, 
financial prof 11• of th• PlP1, type of work to be perforaed, 
etc., 1uch that th• Ta1i Poree can •••e d1t1raination1 per 
Section 1lt<c><4J and Section llt<c><S>. 

Opon deterainin9 that • IAC •••t• all of th• circua1taDc11 
and requir•••nt• ••t forth in Section llt and in IPA inter1a· 
9uid•lin••• th• Ta1k Pore• •ill evaluate an aaount to •bicb tb• 
PlP<•> 1• able to indeanity th• aAC and an aaouDt to vb1cb ltA 
will ind••niff tb• IAC in 11ce11 of tb• PIP indeanif ication 
aaount. Any IPA indeanification provided to a IACCI) workint for 
PIPC1> will be 1ubj1~t ~o 1i•1te, deductible1, and otber 
li•itation• a1 required by Section lltCc><S>. lf tb• ta1k Pore• 
reco•••nd• approval of th• indeanif ication requeat, th• Off ice ot 
th• coaptroll•r •ill provide concurrence Cor non•concurrenceJ 
within 1ev1n cal1~6ar day1 of receipt of tb• recoaaendation. 
final approval for !PA in~••nification of a ••• aAC •ill be aad• 
by th• Directo~ Of OWPI. 

aACI •orll•t for ,.... Wltboat ••& Ja .... lfleatloa 

Tbpae 1AC1 vorklnt tor ,.,, at luperfand 1lt11 vbo do not 
receive 1ndean1flcatlon fro• 1•& aay •ltber r•c•l•• no . 
1ndeanlf1cat10D at all, or ••1 ree•i•• iadeanification froa •••• 
only. ror ~••• IAC• vork1nt vltb ao 1adean1f ication, ,.,. 
1bouid ••-•trate tbat· tb• UC 11 •aa1Uied to perfora tb• work 
adequat•lf 1 baa ••ff icient f inanclal capabllltJ to coapl•t• tb• 
pro,eet•d wor,, aad deaonatrat•• financial re1poa1ibility for 
poteatial tbird party liabilitf co1t1. !bi• can be 1n1ur1d 
tbroutb a coabination of ad••uate coapetitioa 1n tb• contract 
procureaent proce11 and a deaon1tration of financial 
re1poa11b111ty. luch a deaon1tratloa can eoa111t of. porcb••• of 
perforaanc1 bonda, l•tt1r1 of credit, 1nauranc1, aalnt•nanc• of • 
tru1t fund, etc. A coa11nt decc•• abould 1p1c1fJ tb• 
af or•••nUoned. 

.· 
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Pl•••• d1rtct all qu11c1on1 and coaa1nt1 to ao~trt Ma1on at 
PTS ll2·40l5 or Toa C11111 at PTS 312•4524 

Attachatnt1 
l. kodti fndtan1f icacion A9r11a1nt1 
1. C!ICt.A (a1 aatndtd> Stct1on llt 

cc: Admini1trator 
Deputy Admini1trator 
Central eoun1tl 
119ional Crant1 Office, l19ion1 I•I 
R191onal Pinancial Mana91atnt Offic1,·a19ion1 I•I 
l19ional Suptrfund Branch Chitf 1, l19ion1 I•I 



Attacl'laent A 

MODEL INDEMNIPICATION AG•!EM!NTS 

• 



Thia at--cb••nt contain• model EPA ind1anitic1tion 
19r••••nt1 , .. , •• by !PA, St1t11, Ind PRPI Vhtn RAC• •••k 
ind ... n1ficatfia fro• !PA. Any d1v11tioh froa th• model 11n9u191 
must be appra.•4 by th• EPA Ind1mnif ic1tion T11k Poree. Pour 
modtla 1r1 1tt1~1d: . . . 
I. Modtl EPA/RAC Ind••ni!ication A9r••••nt 
II. Model Stitt Coop1r1tiv1 A9r••••nt Indt•nification Special 

Condition 
III. MOdtl !PA/RAC tndtanifiCltion A9r••••nt for RAC• under 

contract vith PRP• 
IV. Model !PA/ SITES Pro9r1m Ttchnolo9y Vendor tnd••nification 

A9rttatnt 



~ • 

I 

"OD!L !PA/~AC IND!MNIPICATION AClEEMENT 

• 



H. In1uranc• -- Liability to Third P1~1on1 -
Commercial Or9an1zation1 
<EPAAR 1551'.228-701 <AN l9841 (With deviation) 

(I) Thi• Clau11 B Vill be aodif ied by tht 
autual a9ree•ent of th• pact[11 hereto vttbin 110 day1 of the 
!PA'• proaul9ation of final 9uidtlin11 for carryin9 out the 
prov111on1 of Section 119 of th• Comprthtn11v1 Envtronaental 
l11pon11, Compenaation, and Liability Act of 1910, aa ••ended 
<CElCt.A I • 

fbl Th• Contractor 1hall procure and aaintain auch 
in•uranct at i• required by lav or re9ul1tlon, lncludin9 tbat 
required by PAR Part 28, in efftct a1 of tht datt of 111cution of 
thil contract, and any 1uch in1ur1nce 11 tht Contracting officer 
may, from timt to timt, r1qu1r1 with r11pect to ptrforaance of 
th11 contract. 

Ccl At a minimum, th• contractor 1hall procure and aaintain 
tht following typ11 of inauranct. 

Cll Workmen'• coapen11tion and occupational di••••• 
inauranc• in amounta to aati1fy State lawr 

<2> Employer'• liability in1ur1nc• in th• aini•u• aaount of 
sioo,ooo per occurr1nc11 

<ll Comprehen1iv• 9tfttral liability in1ur1nc1 for bodily 
injury, death or 1011 of or daea91 to property of tbird per1on1 
in tht miniaum amount of $1,000,000 per occurrenc•r 

<41 When v••••l• art u11d in th• perforaanc• of ~h• 
contract, v••••l colliaion liability and indeanity liability 
inauranc• in 1uch aaount• •• the Contractint Officer ••Y require 
or approve: provided, that tbt Contractor aay, vitb th• approval 
of the Contractin1 Officer, aaintain a ••lf•inaurance pro9raa. 
All inaurance r••uired purauant to th• provi1ion1 of tbi• 
paragraph aball b• ln auch fora and for aucb period• of ti•• •• 
th• Contractlat Officer aay,.fro• ti•• to tl .. , r••ulr• or 
approv• and wltb 1aaurera ·approved by tb• Contractint Officer. 

(d, Th• Contractor further •tr••• that it wiil aate 
dilit•nt effort• tbrou9hout contract perforaance in accordance 
vith ltA 9uidtlinea to obtain ad•quat• pollution liability 
inturance. 

«•I Th• Coatrac:tor •tr•••, ·to the e1tent and in .th• aanner 
required by th• Contractint Officer, to 1ubait for tb• approval 
of th• contractint Officer •11 ·1nauranc• aalntain•d by tb• 
Contractor 1n connection vith the perforaanct of thi• contract 
and for vhich th• Contractor •••k• rtiabur••••nt hereunder. Th• 
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contractor'• aDb•iaaion 1hall include docu••ntation demon1trat~ng 
it• d1119ent •ft_ort1 to obtain pollution liability inaurance. 

I!> ~h• Contractor 1hall be r•i•bur1ed, for th• portion 
allocable to thi• contract, the rea1onabl• coat of inaurance 
Cincludin9 r•••rv•• for ••lf-inauranc•> aa required or approved 
purauant to th• prov1a1ona of th11 contract clau••· 

(9)(1) Purauant to Section llt of CllCtA, tb• IPA will hold 
har•l••• and indeanity th• Contractor a9ainat any liability . 
Cincludin9 th• e1pen1e1 of liti91tion or aettl•••nt> tor 
ne9li9ence ariain9 out of th• Contractor'• perfor•anc• under thi• 
contract in carry1nt out reapon•• action act1•1t1••· Such 
indeanif ication •hall apply only to liability not coapen11ted by 
in1ur1nce or othervi•• and 1hall apply only to liability vbich 
re1ult1 from • r•l•a•• of any hazardoua aub1tance or pollutant or 
contaminant if auch releaae ari••• out of the reapon•• action 
activiti•• of thi• contract. Purtber, any liability within tb• 
deductible aaount1 of th• Contractor'• in1urance will not ·b• 
covered under thia contract clau1e I • 

<2> Por purpo1e1 of thi• clau1• (9), if tb• Contractint 
Off 1cer haa ·deterained that the inauranc• identified in par19raph 
<d> i• not available at a reaaonabl• co1t, th• Governaent vill 
hold harmlea1 and indemnity th• Contractor for liability to th• 
e1tent auch liability e1ceed1 s100,ooo.oo. 

13> Th• Contractor •hall not b• reiaburaed for liabiliti•• 
•• def in•d in lt> Cincludin9 the esp•n••• of liti9ation or 
1ettl•~•nt> that were cauaed by ·th• conduct of th• Contractor 
(includin9 any conduct of it• director1, aana9er1, ataff, 
repr•••ntativea or ••PlOY•••> wbicb vaa. 9ro11ly ne9li9ent, 
conatituted intentional aiaconduct, or deaonatrat•d a lack of 
9ood faith. Purtber, tb• Contractor 1ball not be indeanifi•d for 
liability ariain9 under atrict tort liability, or any oth•( ba111 
of liability otb•r tban ne9li9eace. 

(b) Tb• Goweraaent aay diacbart• it• liability under tbi• 
contract clau•• bf aakint payaenta djrectlr to tb• Contractor or 
directly to partl•• to vboa tb• Contractor aay be liable. 

Cl) Witb prior written approval of tb• Contraetin9 Officer, 
th• Contractor aay include in ~ny aubcontract ander t~i• contract 
tb• •••• prow11ion1 ln· tbi• clauae vbereby tb• Contra~tor aball 
indeanity. th• aubcontractor. lucb a aubcontract 1ball provide 
the 1aae ri9bt1 and duti•• and tb• •••• prowiaiona for notice, 
furniahin91 of evidence or proof, and tb• like, between tb• 
Contractor and the aubcontractor a1 are e1tabliabed by tbil 
clauae. Si•il•r 1ndean1f1cation ••Y b• provided for 
aubcontractora at any ti•• upon the •••• ter•• and condition1. 
Subcontract• providin9 for indeanif ication within tbe purviev of 
tbi1 contract elauae ahall provide for proapt notification to th• 

• 
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Contractor wllich ii covered by thil contract clau1e, and •hall 
entitle the Go•ern••nt, at it1 election, to control, or 11111t in 
th• ••ttlement ~r deten1e o( any 1uch clai• or action. The 
Government v111 indemnity the Contractor Vith re1pect to hia 
obli9ation to 1ubcontr1ctor1 under auch aubcontract proviaiona. 
Th• Governaent ••Y d11ch1r9e it• obli91tion1 under thil para9raph 
by aak1n9 payaent• directly to 1ubcontractor1 or to partitl to 
vho• th• 1ubcontr1ctor1 may be liable. 

(j) I! in1ur1nce cover19e required or approved by the 
Contractin9 Officer i• reduced vithout th• Contractin9 Officer'• 
approval, th• liability ot the Govern••nt under thi1 contract 
clau1• vill not be incr••••d by reaaon of auch reduction. 

(k) Th• Contractor 1h1ll: 

<ll Promptly notity the Contr1ctin9 Officer of any clai• or 
action 19a1n1t th• Contractor or any aubcontractor which 
reaaonably ••Y be expected to involve indt•nif ication under thi• 
contract clau1•1 

<21 rurniah evidence or proof of any clai• covered by tbia 
contract clauae in th• manner and for• required by the 
Govern•ent1 and 

<l> I•••diately furni1h the Govern••nt copi•• of all 
pertinent paper• received by th• Contractor. The Covernaent ••Y 
direct, control, or 111i1t the ••ttl•••nt or dtftn•• of any 1uch 
claim or action. Th• Contractor 1hall coaply vith th• 
Governaent 1 1 direction1, and execute any autbor11ation1 required 
in re9ard to 1uch ••ttleaent or d•f•n••· · 

<ll l•i•bur••••nt for any 11ab111t1•• under thil contract 
clau1e v111 not e1ceed appropriation• available fro• c1act.A'• 
Bazardou1 Sub1tance luperfund Ce1cept to th•·••t•nt that Con9r••• 
may aake appropr1•tiona t~ 1pecificallY fund any deficienci••> at 
th• ti•• ~ucb 11ab111t1•• are repr•••nted by final jud1••nt1 or 
by 1ettl•••nta approved.in vritint by th• Governaent • 

• 
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MODEL STATE COOP!llATIV! AGa!!KENT 

IND!MNIPICATION SPICIA~ CONDITION 



At tach••nt 

Cll Pur1u1nt to Section 119 Of C!RCLA, th• EPA Vill hold 
h•r~l••• and in!emnify the Contractor 19ain1t any third party 
liability Cincludin9 the e1pen••• of liti9ation or ••ttl•••ntl 
for ne9li9ence ar111n9 out of th• Contractor'• P•rforaance under 
thia contract in carryin9 out reaponae action actiYiti••· Such 
indemnification ahall apply only to liability not coapenaated by 
inauranc• or othervia• and •hall apply only to liability vhich 
re1ulta fro• a r•l•a•• of any hazardoua aubatanc• or pollutant or 
contaminant if 1uch relea1e ari••• out of th• re1ponae actian 
act~Yiti•• of thi• contract. rurther, any liability Vitbin th• 
deductible a•ount1 of th• Contractor'• in1uranc• required by thi• 
contract vill not be covered by thi• clauae. Thi• Clau1e Vill be 
•odif ied by th• •utual avr••••nt of th• parti•• hereto within 110 
d1y1 of th• !PA'• promul91tion of final 9uid•line1 for carryin9 
out th• provi11on1 of Section 119 CC!RCLA>. 

CA> Th• Contractor ahall aubait to the State Contractin9 
Officer vithin JO daya of 1v1rd 1 written 1tateaent 
fro• an in1urance broker 1t1tin9 that th• Contractor 
ha1 attempted to 1ecure pollution liability cover19• 
f roa in1urance carr1•r• in th• pa1t 1i1 aontb11 

ell If th• Contractor ha1 ••cured pollution liability 
covera9e, it mu1t 1ub•it a copy of th• policy ~nd 
declaration pa9e to the State Contr1ctin9 Officer1 and 

CCI Every twelve •ontha, or 11 directed by th• IPA, th• 
Contractor 1h1ll 1ubait to th• State Contr1ctin9 
Officer written docu•entatlon of the additional effort• 
••d• by th• contractor to aecure pollution liability 
in1ur1nce covera9e, incliid.in9: 

o Copiea of application• to thr•• known underwriter• 
of pollution liability in1urance1 

o A •tat~• report of any pollution liability 
in111rance obtained, to include type of covera9e, 
preaiua char9ed, liaitl of covera9e, d•ductibl•• 
aad aajor tera1 and condttion1 of cover19e C•·•·• 

.• copy of tb• actual declaration p19e could b• 
provided in lieu of a 1tatu1 report>1 

o tf pollution liability cover•t• v11 offered by an 
underwriter, but not accepted by th• aACt a report 
on the in1urance offered C1ucb a1 th• ••tatu1 
report• required above>, and a 1uaaary of tb• 
rea1on1 why 1uch cover•t• v11 not 1ccepted1 

o It pollution liability eover•t• va1 rejected DY 
th• underwriter, a 1uaaary of tb• rea1on1 vhy •~ch 
covera9e va1 denied1 and 
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!PA IND!MMtP!CattON 

EPA will providl indemni!ication pursuant to Section 119 of 
C!RCLA, 11 amended, to conti1ctor1 c1rryin9 out re1pon1e ac~ion1 
under thi1 19reem1nt provided that th• State certif 1•• to IPA 
thlt: 

l. Th• contract• 1v1rd1d under thia 19r••••nt are defined in 
section llt<•> of C!RCLA, 11 1aended1· 

2. Th• contract• awarded under thi• 19r••••nt include the 
follov1n9 clau11 that e1clu1iv1ly 9ov1rn1 IPA 
indeanif ication: 

<••• attached cl1u1e> 

J. At th• end of each calendar year and at the end of 11cb 
project period, all 1t1tement1 and a1terial1 related to 
pollution liability inauranc• aubaitted by th• contractor• 
to the State Contractin9 Officer will be tr1n1ferred to EPA • 

J ".: 

. . 
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c l 1t1tu1 report on vh1t alt1rn1tiv1 pollution 
Ii1bility rffk tran1f1r ••chani1a1 th• contractor 
h11 pur1u1d· other than coaa1rci1l pollution 
li1b1l1ty in1urance <e.9., captiv11, lttt1r1 of 
credit, 9roup purcha1in9 of 1n1ur1nc1, etc.). 

12) ror purpo••• of th1• clau1e, th• CPA v111 hold har•l••• 
and ind••n1fy th• Contractor for liability de1cr1bed herein to 
th• 11tent 1uch liability 11ce1d1 s100,ooo.oo. 

Cl) Th• Contractor •hall not be r11abur11d for 11ab1liti11 
•• defined herein (including th• 11pen1•• of lit191t1on or 
1ettl1•ent> that vere c1u1ed by th• conduct of th• Contractor 
<includ1n9 1ny conduct of itl d1r1ctor1, •ana91r1, 1taff, 
repre1entativ11 or ••PlOY•••> vhicb wa1 9ro11ly ne9li91nt, 
conatituted intentional •i1conduct, or deaon1tr1ted a lack of 
good faith. rurther, th• Contractor 1hall not b• 1ndean1fied for 
liability 1ri1in9 under 1trict tort liability, or any otber b1111 
of liability other thin ne9li91nc1. 

<4> Th• !PA aay d11char91 it• liability under thi• contract 
clau11 by a1kin9 P•Y••nta directly to th• Contractor or directly 
to parti•• to vho• the Contractor aay be liable. 

15> With prior vritt•n approval of tb• State Contracting 
Officer, th• Contractor aay include in any aubcontract under tnia 
contract th• •••• ~rovi1ion1 in thi• clau11 whereby th• 
Contractor ahall indeanify th• 1ubcontractor •. Such a aubcontract 
1hall provide th• 1aae ri9bt1 and duti•• and th• •••• prov111on1 
for notice, furni1hin91 of evidence or proof, and tbt like, 
betveen th• Contractor and th• 1ubcontractor aa ·•r• 11tabli1hed 
by thi1 clau••· Si•il•r inde•nification say b• provided for 
aubcontractor• at any ti•• upon tbe aaae terse and conditiona. 
Subcontract• providin9 for indeanification witbin tb• purview of 
th11 contraet ~l•u•• aball provide tor proapc notification to ~· 
Contractor vblcb la covered by tbi• contract clau••• and •ball 
entitle tb• It&, at lta election, to control, or •••i•t ln th• 
••ttl•••nt or ••f•a•• of anr 1ucb cla1• or action. Th• ltA v1ll 
ind••niff tbe contractor witb reapect to bi• oblit•tioa to 
aubcontractora aad•r auch 1ubcontract proviaiona. Th• IPA ••Y 
diacbart• it• obli9ationa under tbia para9rapb by aakin9 payaent1 
dir•ctlJ to aubcontractor1 or. to parti•• to who• th• 
aubcontractora aay be liable. . . . 

<II If inauranc• cover•t• required or approved by th• State 
Contractint Officer i• reduced without tb• State Contractint 
Officer'• approval, th• liability of tb• !PA under thi1 contract 
clauae will not b• increaaed by reaaon of aucb reduction. 

<7J Th• Contractor 1hall: 

• 



• 

3 

o Pro•ptly notity the A11i1tant Admini1trator, 
OSW!R, EPA of any claim or action a9ain1t th• 
Contractor ot any 1ubcontractor vhich rea1onably 
•ay be expected to involve inde•nif ication under 
thi• contract clau1e. 

o rurni•b evidence or proof ot any clai• covered by 
thi1 contract clau1e in th• •anner and for• 
required by th• !PA. 

o I•••diately furni1h the !PA copi•• of all 
pertinent paper• received by tbe Contractor. Th• 
EPA aay direct, control, or a1111t tb• ••ttl•••nt 
or d•f•n•• of any 1uch claia or action. Th• 
Contractor 1hall coaply with th• IPA'• direction1, 
and execute any authorization• required in re91rd 
to 1uch 1ettl•••nt or detenae. 

o Submit any di1a9r••••nt1 concernin9 IPA 
indeanitication to tb• A1ai1tant Ad•iniatrator, 
OSW!R, EPA for re1olution. Deciaion by tb• 
Aa1i1tant Adaini1trator will conatitut• final 
Atency action. 

<8> Reimburaeaent for any liabiliti•• under tbia contract 
clau1e 11 available ~1clu11v1ly f roa tb• IPA and Will not 11c11d 
appropriation• available fro• CllC~A'a Bazardoua lub1tanc• 
Superfund te1cept to th• e1t1nt that Contr••• aay aak• 
appropriation• to 1pecif ically fund any deficienci••> at th• ti•• 
Juch liabiliti•• are repr111nt•d by final jud91aent or by 
••~tl•••nta approved in vritin9 ~y th• IPA. 

(9) Nothint in thi• clauae 1hall be conatrued a1 an 
indeanification atreeaent between tbe ltate and tb• Contractor. 

f 10> Netbint in tbi• contract •ball be conatrued to create, 
either e1pre1aly or by l•plication, any contractual relationabip 
between IPA and tb• Contractor eacept aa 1peclf lcally pro•ided in 
thi• clau1e. ltA 11 not autbori1ed to repre1ent or act on behalf 
of tb• ltate la any aanner relatlnt to tbi• contract and baa no 
re1poa1lbllitJ •1tb retard to th• autual ob119at1on1 of tbe Stat• 
and tbe Contractor a1 provided herein • 

• 
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"ODEL EPA/RAC 1NDl"N1P1CAT10N AGRE!"INT 

POI RI.CS ONDEl. CONTJlACT WITB PIPS 



Sec. 

MOD!t CLAOS!S POR PRP CONTRACTS 

Pollution Li•bility Inaurance and Contractor 
Indemnification 

A. Pollution Liability Inauranct 

tl> Th• Contractor 1h1ll obtain 1uch pollution liability 
in•uranc• Ch•r•in1ft1r inauranct) •• the !PA deterain•• ii 
1v1ilabl• at a fair and r11•on1bl• price at th• ti•• of contract 
award. T~t co1t of 1uch in1uranc1 ii an allowable contract ·coat. 

(2) Th• Contractor ahall report to EPA on it• effort• to 
obtain pollution liability in1urance. 

CA) Within 30 daya of 1i9nin9 thia a9r••••nt, th• 
contractor •hall 1ubmit to the !Pl a written 1tat•••nt 
from an in1uranc1 broker 1tatin9 that tb• contractor 
h11 att••Pt•d to 11cur1 pollution liability covera91 
from in1uranc1 carrier• in th• p11t 1i1 aontb11 

(8) If th• Contractor haa ••cured pollution liability 
cov1r191, it •uat 1ubmit a copy of tbt policy and 
declaration pa91 to !PAr and 

CC> !very twelve •onth1, or 11 directed by tb• IPA, th• 
Contractor .shall 1ubmit to th• !PA written 
docu••ntation of th• additional effort• ••d• by th• 
contractor to 11cur1 pollution liability 1n1uranc1 
coverat• includin9: 

o Copi11 of application• to .thr•• known underwriter• 
of pollution liability in1uranc11 

o A 1tatu1 report of any pollution liability 
in1urance obtained, to include type of covera9e, 
prea1ua charted, li•it• of co••~•••• deductibl•• 
aad aa,or t•r•• and condition• of co•er•t• (e.9., 
a copr of tbe actual declaration P•t• could be 
provided in lieu of a 1tatu1 report>r 

o If pollution liability cover•t• va1 off •r•d by an 
underwriter, but·not accepted by tb• &AC, a report 
on th• in1uranc1 off •r•d C1ucb 11 the •1tatu1 
report• required above>, and a 1uaaary ot tb• 
rea1on1 vhy 1uc~ coverate va1 not acc1pt1d1 

o If pollution liability cover•t• v11 rejected· by 
th• underwriter, a 1u .. ary of th• r111on1 vhy 1uch 
cov1ra91 va1 deniedr and 
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o A atatua report on vhat' alternative pollution 
l•~bility riak tranafer ••chani••• th• contractor 
~·• pur1ued ~thtr than coamercial pollution 
liability in1uranc1 Ce.9., captiv11, letter1· of 
credit, 9roup purcba1in9 of in1urance, etc.I. 

(3) If, durin9 the period of thi• contract, EPA d•t•r•in11 
that inaurance or additional inaurance 1• available, th• 
contractor &hall obtain 1uch inaurance. 

1. PRP Ind••nif icati~n 

(Th• follovin9 are minimum clau111. PIP• aay include 
additional, non•conflictin9 terma.J 

Cll Th• PRP• vill hold har•l••• and indeanify the Contractor 
atain1t any third party liability Cincludin9 tb• ezpenae of 
liti9ation or ••ttl•••ntl for ne9li9enc1 ariain9 out of th• 
Contractor'• perforaance of thi• contract in carryin9 out 
reapon•• action activiti••· S~ch indeanification ahall apply 
only to liability which re1ult1 fro• a r•l•a•• of a haaardoua 
1ubat1nce, pollutant, or contaainant if aucb releaae ari••• out 
of th• re1ponae action activiti•• in thi• contract. 
Indemnif ic1tion under thil para9raph will apply only to ·liability 
not compen11ted by inaurance, not within th• deductible aaount1 
of th• Contractor'• in1ur1n~• in para9raph A, above, nor Within 
tbt deductible in par19raph D, below. Indeanif ic1tion provide~ 
under thi1 para9raph •hall not eaceed S .<aaount 
determined by !PA>. 

<2> Any liability 1ubject to indeanification ahall be 
pr•••nted firat under thia para9rapb. 

<l> Th• P•t• are individually and collectively reapon1ibl• 
for th• indeanification under tb11 para9raph, unl••• otherw111 · 
apecitically provided witb1n. 

,,, If tb• •••• fail to 1ati1fy tb• ind••nif ication clai• 
within to a1r1 of it• pre1entation, th• contractor will noti?y 
tb• lfA of 1ucb failure. 

c. lfA Inde•nif ication 

Cl) Pur1uant to Section 119 of tb• Coapr•h•n•i•• 
Environ••ntal a11pon11, Coapen1at1on, and Liability Aat of 1910, 
••amended CC!lCt.A), th• !VA will bold haral••• and indeanifY the 
Contractor a111n1t any third party liability Cincludin9 th• 
••P•n••• of liti9ation or ••ttl•••nt> for ne9li9ence ari1in9.out 
of th• Contractor'• performance under tbia contract in carrying 

• 



- l .. 
'· 

out re•pon•• lctJon ectiviti••· Such indeaniticetion •h•ll epply 
only to lieblllty not coapen••t•d by in•urence, ind••niticetion 
provided in ecc~denc• vith ~ara9raph 1, above, or othervi1e and 
1h1ll apply only to liability vhich re1ult1 f roa a rel•••• of any 
hazardou1 1ub•t1nce or pollutant or contaainant if •uch r•l•••• 
ari1e1 out of th• re1pon•• •ction activiti•• ot thi• contract. 
rurther, •ny liability within the deductible aaount1 of th• 
Contractor•• in1ur1nc• in par19r1ph A, above, or th• deductible 
in p1ra9r1ph D, belov, v111 not be covered by thi1 para9raph. 

(2) Thi• p1ra9raph will b• aodi!ied by th• autual a9reeaent 
ot th• partie1 hereto within 110 day• of tb• l•A'1 proault•tion 
ot tinal 9uideline1 tor carryin9 out th• provi•ion• of 
Section llt of CllCt.A. 

13> Th• Contractor •hall not b• reiaburaed for liablliti•• 
11 def 1n•d herein <1ncludin9 th• ezpen••• of liti91cion or 
••ttl•••nt> that ver• cau•ed by the conduct of tb• Contractor 
<includin9 any conduct ot it• direccor1, aan•t•r•, 1taff, 
repre1entet1ve1 or ••ploy•••> vbich va1 9ro•11y ne9119ent, 
conatituted intentional •i1conduct, or deaon1trated a lack of 
9ood taith. rurther, th• Concraccor ahall not be indeanified for 
liability ari1in9 under atrict tort liability, or any other ba111 
ot liability other than ne9li9ence. 

<4> Th• EPA ••Y diachar9e itl liability under th11 contract 
para9r1ph by makint ~ay••nt1 directly to tb• Contr1ctor or 
directly to parti•• to whoa th• Contractor aay be liable. 

<5> With prior written approval of th• IPA, th• Con~ractor 
may include in any 1ubcontract under tbi1 contract tb• 1aae 
provi1iona in thi• clau1e vbereby th• Contractor 1hall indeanif y 
th• •ubcontractor •. sucb a 1ubcontra~t 1hall provide tb• aa•• 
r19ht1 and duti•• and tbe •••• provi1ion1 for notice, furniahin91 
of .~ denc• or proof, and tb• li-•, between tb• Contractor and 
th• - :~contractor a1 are eetabliahed by tbia paratrapb. liallar 
ind•. 1\1f !cation aay be provided for eubcontractora at any ti•• 
upon ~n• .... teraa and coaditiona. Subcontract• prov1d1nt for 
ind••nif icatloa wltbin tb• purview of tb11 para9rapb •ball 
prov1d• for 'pro•pt notU ication to tb• Contractor vbicb 1• 
covered _, tbl• para9rapb, and •hall entitle the ltA, at it• 
election, to control, ·or aaaiat in th• ••ttleaent or d•f•n•• of 
any 1ucb cl•1• or action. Th• lfA vill indeanify th• Contractor 
vith reapect to bia oblit•tion to 1ubcQntractor1 under 1ucb 
•ubcontract provi1ion1. Tb• lfA aay diacbart• it• oblitationa 
under th1• para9raph_by ••kin9 payaent1 directly to 
1ubcontractor1 or to parti•• to vhoa tb• aubcontractora aay be 
liable. 

(f) If inauranc• covera9e required in para9rapb A, above, 
i• reduced vithout the EPA'• approval, tb• liability of th• EPl 
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under thi1 para9caph vill not be increa1ed by rea1on o! 1uch 
reduction. 

17> Th• Contr1ctor •hall: 

o Pro•ptly notify th• A1111tant Ad•ini1trator, 
OSW!R, !PA o! 1ny cl1i• or action a9ain1t the 
Contractor or any 1ubcontractor which rea1on1bly 
••Y be e1pected to involve inde•ni!ication under 
thi1 para9raph. 

o rurni•h evidence or proof of any clai• covered by 
thi1 par19raph in the •anner and !or• required by 
the !PA. 

o I•••diately furniah th• !PA copi•• of all 
pertinent paper• received by th• contractor. Th• 
EPA ••Y direct, control, or 111i1t th• 1ettl•••nt 
or d•!•n•• o! any 1uch clai• or action. The 
Contractor •hall co•ply witb tb• IPA'• direction1, 
and e1ecute any autbori1ation1 required in re9ard 
to 1uch ••ttl•••nt or defenae. 

o $ub•it any di1a9r••••nt1 concernin9 lfA 
inde•ni!ic1tion to tb• A11i1t1nt Ad•ini1tr1tor, 
OSWER, EPA for re1olution. Deci1ion by th• 
A•~i•tant Adaini1trator will con1titut• !in1l 
A9•ncy action. 

~ <II The Contractor aay pr•••nt a clai• for indeani!ication 
under thi• para9raph only after co•pliance with th• provi1ion1 in 
para9raph1 1, above, and c, belov. 

(9) If the •••• fail to indeanify th• Contractor in th• 
aaount provided in para9raph 1, above, no inde•nif ication for 
that aaount will be paid under thi• para9raph until th• 
contractor deaonatrat•• to lfA'• aatiafaction that it h•• 
e1hau1ted all adainiatrati•• and judicial claiaa for 
indeanificatloa under p1r19rapb 1, above, and any coaaon law 
c1•1•• for 1Ddeaa1f1cation that it baa a9ain1t th• ••••· 
Evidence of eabauation of cl•i•• ••Y include a judicial order 
d11a1a11n9 tb• Contractor'• c1a1a1, docuaentation of tb• 
contractor'• unaucc111ful effort• to enforce a judt•••nt 19ain1t 
th• Pita, or docua1nt&tion of the Contractor'• un1ucceaaful 
claia1 in a bantruptcy proceedin9 involvint tb• •••~~ 

<10, l•i•buraeaent for any liabiliti•• under thia para9raph 
vill not e1ceed appropriatio~•. available fro• CEICE.A'• 1a1ardou1 
Substance Superfund <e1c1pt to th• e1tent that Con9rea1 aay •ak• 
appropriation• to 1pecif ically fund any deficienci••l at th• tie• 
1uch liabiliti•• art repre1ent1d by final jud9eaent or by 
1ettleaent1 approved in vritin9 by th• EPA. 

• 
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<ll> Noth1n9 in thia contract 1h1ll be conatrued to create, 
either e1pre1111 or by implication, any contractual r•l1tiGD1hip 
betveen EPA and tb• Contractor e1cept 11 1pecif ic1lly provided in 
thil 1ection. EPA 11 not authorized to repreaent or act on 
behalf of tbl (PRP1> in any aanner rel1tin9 to thi1 contract and 
h11 no r11pon1ibility with re91rd to the autual obli9ation1 of 
th• <PRP•> and th• Contractor 11 provided herein. 

D. Contractor Deductible 

Th• Contractor •hall pay th• f irat s100,ooo.oo of any 
liability aubject to indemnification under thia contract before 
••••tn9 indemnification under p1r19raph1 I and c, above. 
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MODE~ EPA/ SITES PIOGJlAM T!CBNO~OGY VINDOI 

IND£MNIPICATION ACl!!M!MT 

• 
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EPA Indeanif tcation 

Cl> Pur1u1nt to Section ll9· of CllCLA, th• !PA will hold 
h1rale11 and indeanify th• Recipient 191in1t any liability 
linc1udin9 th• e1pen1e1 of liti91tion or ••ttleaent) for 
n•tlit•nce 1ri1in9 out of th• l•cipient'1 perfora1nce under thi1 
cooperative •tr••••nt in c1rryin9 out re1pon1e action 1ctiviti•• 
throu9h th• Superfund Innovative T•cbnolo9y lvaluation pro9raa 
under Section lllCbJ of CllCLA. Such indeanification 1h1ll ~PPlY 
only to liability not co•pen11ted by in1ur1nce or oth•r•i•• and 
•hall apply only to liability which re1ult1 froa a rel•••• of any 
h111rdou1 1ub1t1nce or pollutant or contaainant if 1uch relea1e 
1ri1e1 out of the re1pon1• action 1ctiviti•• of tbil cooperative 
19reeaent. rurther, any liability within th• deductible aaount1 
of th• lecipient'a ineuranc• will not be covered under tbia 
c11u1e. If th• recipient h11 ••cured pollution liability 
cover19e, it auet aubmit 1 copy of the policy and the declaration 
p19e to !PA. 

<2J !very twelve aonth1, or •• directed by the !PA, tb• 
Recipient •h•ll 1ubait to th• Contractin9 Officer written 
documentation of the additional effort• aade by tb• recipient to 
••cur• pollution liability in1urance covera9e, includin9: 

o Copi•• of application• to three known underwriter• 
of pollution liability.in1urence1 

o A 1t1tu1 report of any pollution liability 
in1urance obtained, to include type of covera9e, 
preaiua ·charted, liaitl of covera9e, deductible• 
and aajor t•r•• and condition• of cover•t• ce.9., 
a copy of tb• actual declaration p19e could be 
provided in lieu of a 1t1tu1 report>r 

o If pollution liability cover19e v11 rejected by 
tb• underwriter, a au .. ary of tb• rea1on1 wby 1uch 
c~vez•t• ••• denieds and 

<l> ror parpo••• of thi1 clau1e, tb• Governaent will hold 
har•l••• uad ladeaalfy the·aecipient for liability to tb• e1tent 
auch liabillcy e1ceed1 1100,000.00. 

(4) Tb• leciptent 1hall not be reiabur1ed for liabiliti•• 
a1 def ine4 berein Cincludin9 the e1pen1e1 of liti9ation ~r 
••ttl•••nt> that were c1u1ed by th• conduct of th• lecipient 
Cincludin9 any conduct of it• director1, aana9er1, ataff, 
repre1ent1tiv•• or eaployee1J vbich wa1 9ro11ly ne9li9enc,· 
con1tituted intentional ai1conduct, or deaonatrated • lack of 
good faith. rurther, the Recipient 1h1ll not be indeanified for 
liability ari1in9 under 1triet tort liability, or any otb•r ba111 
of liability other than ne9li9ence. 
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15) Th• Government may di1char9• it1 liability under th11 
cooperative a9rf1ment cl1u1• by •akin9 pay•ent1 directly to· th• 
Recipient or directly to parti11 to who• th• Recipient •ay be 
liable. 

<6> With prior written approval of tbe Contractin9 Officer, 
th• Recipient may include in any 1ubcontract under tbi• 
cooperative a9r••••nt the 1am1 provi1ion1 in thi• clau1e wb1r1by 
th• Recipient 1hall indemnify th• 1ubcontractor. Sucb a . 
1ubcontract 1hall provide tb• •a•• r19ht1 and duti•• and th• 1a•• 
provi1ion1 for notice between the Recipient and th• 1ubcontr1ctor 
a1 are 11tabli1hed by thi1 clau11. Siailar indeanification aay 
be provided for 1ubcontractor1 at any ti•• upon tb• 1aa1 t1ra1 
and condition•. Subcontract• providin9 for indt•nification 
within the purview of thi• cooperative a9r••••nt clau11 1ball 
provide for pro•pt notification to tb• ltcipitnt wbicb 11 covered 
by thi1 cooperative a9r••••nt clau11, and 1ball entitle th• 
Government, at it• election, to control, or a11i1t in tb• 
••ttl•••nt or d1f1n11 of any 1uch claia or action. Th• 
Gov1rn•1nt will indeanify th• Recipient with r11p1ct to bi• 
obli91tion to 1ubcontractor1 under 1ucb 1ubcontract prov111on1. 
Th• Government aay d11char91 itl obli91t1on1 under thi• para9raph 
by aakint payment• directly to 1ubcontractor1 or to parti•• to 
whom th• 1ubcontractor1 may bt liable. 

(7) If in1urance covera9e required or approved by th• 
Contractin9 Officer ii reduced without th• Contractin9 Officer~• 
approval, th• liability of th• Governatnt under thi1 cooperative 

·· ··a9r1em1nt clau11 will not bt incr1a1ed by rea1on of 1uch 
· reduction. 

<I> Th• ltcipient •hall: 

. <a> Proaptly notify th• A1111tant Adaini1trator, OIV!I, EPA 
of any clai• or action a9ain1t th• lecipient or any 1ubcontractor 
which r1a1onably aay be 11p1ct1d to involve indeanif ication under 
thi1 cooperatl•• atr••·~~t clauaer 

Cb) raralab evidence or proof of any clai• covered by thi• 
cooperative •tr••••nt clau11 in th• aann•r and fora required by 

' th• Governaentr 

· Cc) IaaediattlY furni1h tb• Govtrnatnt cop1•• of all 
pertinent paper• rectivtd by th• ltc1p1ent. Tb• Governaent ••Y 
direct, control, or aaaiat th• 11ttle .. nt or dtftn•• of any 1uch 
clai• or action. !h• 11c1p11nt aball coaply vitb th• 
Gov1rn•1nt'1 dirtctiona, and 111cut1 any author11ation1 required 
in r19ard to auch ltttl•••nt or d•f•n••r' and 

(d) Submit any di1a9r11m1nt1 concernint !PA indeanif ication 
to th• A11i1tant Ad•iniltrator, OSVEI, EPA for rtlOlUtion. 
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D•ei1ion by cle Aaaiatant Admini1trator will con1titute final 
A9•ncy action. 

<91 Reimbur••••nt for any liabilit1•• under thia 
cooperative a9r••~•nt clauae vill not e1ceed appropriation• 
available fro• CERCLA'• Bazardoua Subatance Superfund Ce1cept to 
th• e1tent that con9r••• ••Y ••k• appropriation• to apec1f ically 
fund any deficiencie11 at the t1•• auch liabilltie1 are 
repre1ented by final jud9eaent or by 1ettl•••nt1 approved ln 
vritin9 by the Covern••nt. 

tlO> Thi• Clauae v1ll b• aodif i•d by tb• autual •vr••••nt 
of th• parti•• hereto vithin 180 daya of th• IPA'• pro•ul9ation 
of f 1nal 9uideline1 for carrying out th• prov111on1 of Section 
ll9 of th• Coeprehen1ive Environmental le1pon1e, Co•p•n••tioft, 
and Liability Act of 1980, aa aaended CCEICLA). 
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- SEP 2 2 1987 

OU•l"f O• 

MEMORANDUM 

SUBJECT: Guidance on Federal Superfund Liens 

FRO~: 

TO: 

Thomas L. Adams, ~r. ~ ~ . J.~... . "'
Ass is tant Administrator · ~ 

Regional Administrators, Regions 1-X 
~egional Counsels, Regions 1-X 
Directors, waste Management Division, 

Regions l·X 

The purpose of this memorandum is to establish guidance on 
the use of federal liens to enhance Superfund cost recovery. 
Section 107(£) of the Superfund Amendments and Reauthorization 
Act of 1986 ("SARA"), adds a new Section 107(1) to CERCLA, which 
provides for the establishment of a federal lien in favor of the 
United States upon property which is the subject of a removal or 
remedial action. 

This guidance provides: ( 1.) analysis of statutory issues 
regarding the nature and scope of the lien, (2) policy on filing 
a federal lien to support a cost recovery action, and (3) proce• 
dures for filing a notice of lien and taking an in !;!.! action to 
recover the costs of a lien. Attached to the guicrance is an 
example of a notice of a Superfund lien. 

l. STATUTORY BACKGROUND AND ISSUES 

A. Prop•rty Cov•r•d by Lien 

Section 107(1) of CERCLA provides that all ~01t1 and damages 
for which a per1on ii liable to. the United State• in a cost 
recovery action 1hall con1t·i:ute e ,_~ e~ 'n favor of the United 
State• upon all real property and right• to 1uch prop,rty which 
(1) belong to 1uch person.!!!!!, (2) are 1ubj•ct to or affected by 
a removal or remedial action. The lien applies to all property 
owned by the PRP upon which re1pon1e action has been taken, not 
just the portion of the property directly affected by cleanup 
activities. The Kou1e Judiciary Committee Report on the lien 
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provision in H.R. 2817 (p. 18), which was enacted as part of 
SARA, states that "the lien should apply to the title to th~ 
entire property on which the response action was taken." At the 
same time. the Report notes that "it is not intended to extend 
the lien to the title of other property held by the responsible 
party." g. 

The lien provision is designed to facilitate the United States' 
recovery of response costs and prevent windfalls. "A statutory 
lien would allow the Federal Government to recover the enhanced 
value of the property and t-us prevent the owner from realizing a 
windfall from fund cleanup and restoration activities." 131 Cong. 
Rec. S115BO (Statement of Sen. Stafford) (Se?tember 17, 1985). 
See also House Energy and Commerce Report on H.R. 2817, p. 140, 
incica:ing that one of Congress' primary purposes in enactin: 
the lien provision was to prevent unjust enrichment. 

B. Duration and Effect of h:!.~ 

The federal lien arises "at the Later of the following: 
(A) the time costs are first incurred by the United States wit~ 
respect to a response action under [SARA, or) (B) the time that. 
the person is provided (by certified or registered mail) written 
notice of potential liability." (Em?hasis added) (~107(1)(2)). 
EPA may send out two different types of notice letters to Pk~s. 
The first, a general notice letter, will be sent early in the 
process notifying the recipient that he or she has been identified 
as a party who m•y be responsible for cleanup of the site·or for 
the costs of cleanup. In addition, the Agency may send a sub- . ~ 
sequent "special" notice which will invoke and coTllmence the 
settlement procedures in Section 122 of SARA. The first of those 
letters will satisfy the notice of potential liability required 
for the federal lien to arise, assuming that it dces give the PRP 
notice of potential liability for cleanup of costs, and is for~ 
warded by certified or registered mail. 

lt 11 EPA'• position that the lien provision applies to costs 
incurred prior to and after passage of SARA. The lien also applies 

• to all future co1t1 incurred at the lite. The lien continues 
"until the liability for the co1t1 (or a judgment against the 
person ari1ing out of 1uch liability) ii 1ati1f ied or becomes 
unenf orceabl-e through operation of the statute of limitations 
provided in 1ection 113." (1107(1)(2)) 

C. Priority of Federal Lien In Relation to Other Property 
Liens 

The federal lien is "subject to the rights of any purchaser, 
holder of a security interest, ~r judgment ·lien creditor wh~se & 

interest is perfected under applicable State law before notice o. 
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the federal lien has been filed lby EPA]." (S107(1)(3)) Thus, the 
unf iled federal lien is subordinate to rights that are perfected 
under applicable State law before EPA files notice of its federal 
Superfund lien. After EPA files notice of the federal lien, the 
United ·States establishes its priority ahead of known and potential 
purchasers, holders of security interests, and judgment lien credi
tors whose interests have not been perfected. 

During deliberation on the Superfund amendments, Congress 
considered a provision in H.R. 2005 [S. 51] which provided for 
constructive notice of an EP1t lien •. Under that provision, if EPA 
failed to file its notice of lien in a timely fashion, the EPA 
lien would nonetheless have had priority over a third party lien 
which -as filed prior in time if the third party had or reasonablv 
should have had actual knowledge that EPA had incurred costs 
which would have given rise to a lien. .§.!!. Environment and Public 
Works Re?ort on S. 51, p. 45. Thus, since this provision was 
ultimately deleted from t!.e Act, EPA must file its lien in.order 
to achieve priority over any other secured parties, and cannot rely 
on constructive notice. 

O. State Superfund Liens 

Most States have passed "Superfund'' statutes si~ilar to the 
federal law. However. a State Su?erfund lien only· •?plies to 
res?onse work paic for by a State. Some of the State statutes, 
such as those in Massachusetts, New Hampshire, New Jersey, Arkansas 

·and.Tennessee, ccntain "superlien" provisions which ~rovide that 
·any expenditures made pursuant to the statute constitute a first 
priority ~'en upon the real property of a hazardous waste dis
charger. Several other States provide that expenditures from the 
hazardous waste fund will constitute a lien in favor of the State, 
although not a first-priority lien. 

11. POtICY ON FILING FEDERAL LIENS IN COST-RECOVERY ACTIONS 

EPA ha1 the authority to file notice of a lien on any real 
property where Superfund expenditures have been made. Regional 
off ices should carefully evaluate the value of filing notice of a 
lien whenever the Agency has identified a landowner as a ?Otenti• 
ally liable party under Section 107. Filing of notice of tne 
federal lien will be patticularly ber~z~:ial to the government's 
efforts to recover costs in a subsequent Section 107 action in the 
following 1ituations: 

(1) the property is the chief or the aubstantial 
asset of the PRP; 

(2) the property has substantial monetary value; 
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(3) there is a likelihood that the defendant owner 
may file for bankruptcy. See Revised Hazardous 
Waste Bankruptcy Guidance,~f ice of Enforcemen: 
and Compliance Monitoring, May 23, 1986; 

(4) the value of the property ~i~l increase signi
ficantly as a result of :~e removal or remedial 
work; or 

(5) the PRP plans to sell the property. 

Regional offices should not file notice where it appears that 
the defendant satisfies the elements of the innocent lando1JT1er 
defense pursuant :o Section 107(b)(3). 

~~ere existi~g perfected non-Su?erfund liens on the property 
equal or exceed the value of the property as enhanced by the 
Superf~nd expenditures, it may not be worthwhile to file notice of 
the federal lien. However, in some cases, a foreclosing party, 
such as a bank, may take over the property, and EPA may believe 
that the foreclosing party is liable under Section 107. See United 
States v. Marvland Bank and Trust Co., 632 F. Suyr• S73 (~Md • 

. 1986). In such cases, EPA should file a lien as to the foreclosing 
party after foreclosure and aft~r other acts creating liaoility 
have ta~en place. 

Pursuant to Section 545(2) of the Bankruptcy Code, a lien 
un~erfected as cf the time of filing of the bankruptcy petition 
will be invalidated by the bankruptcy trustee. Thus, where there 
is a likelihood of a bankruptcy filing, notice of the Superfund 
lien should be filed as early as possible. Finally, n~te that 
filing notice of the lien is not subject to pre-enforceme~t re~iew 
of the liability of the landowner for the response costs.~/ 

III. PROCEDURES FOR FILING LIENS 

Notice of the federal lien 1hould be filed at the time that 
the owner ia provided notice of potential liability. By this time, 
the lien will have ariaen aince EPA will have incurred costs,.!.:.&·· 

l/ Court• have rejected .claims that owners are entitled to notice 
and hearing prior to filing of the lien. In S~ielman Fond, . 

Inc. v. Hanson's Inc •• 379 F •. Supp. 997 (0. Ariz.)3 judge court), 
summarily aff 1 d, 417 U.S. 901 (1974), the court held that filing of 
a mechanic's lien did not amount to a taking of significant pro?erty 
without due process, aince it did not prohibit the transfer cf title. 
Subsequent cou~t ~ecisions have followed this holding. See~!..:.!·• 
B & P Development v. Walker, ·420 F. Supp. 70~ (~.o. Pa. T;io). 
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in conducting a PRP search. The government's priority will relate 
back to the date.that the notice of the lien was filed. See 
Uniform Commercial Code, S~·312(5)(a). Unlike some State~perfund 
lien provisions, Section 107 does not establish a deadline by which 
notice must be filed. 

A. Preparing the Notice 

Regional enforcement personnel should ref er to State 
requirements for filing notice of the lien. We encourage the 
Regions to work with State Attorney General Offices to assure 
that the Regions accurately interpret State law, and to consult 
with OECM and DOJ in determining whether to file notice of the 
lien. . r 

Notice should generally include: (1) the name of the property 
owner, (2) a precise legal description of the property on which the 
lien will arise, (3) an explanation by the Regional official of the· 
basis for the lien, (4) the address of the kegional Administrator 
or other Regional official delegated authority to sign notices of· 
liens, and (5) a provision that the lien shall remain until all 
liabilitv is satisfied. The notice should cite CERCL.A Section 
107(1) and be notarized with the Agency seal. 

Notice may also include such information as: (1) the amount 
of fund expenditures upon which the lien is claimed and (2) a 
description of lab~r·performed and materials supplied, including 
dates. However~ since the statute does not require specification 
of costs, the notice should clarify that, where response work is 
~ngoing, the amo~nt of the lien will increase as the c~sts incurred 
increase. The property description to be included in the notice of 
the lien should be the legal description (i.~., metes and bounds, 
or lot, block and 1ubdivi1ion) rather than-a-general .post office or · 
street address. We have attached an example of .a notice of a 
federal lien. · 

UndeT the recent SARA delegation, the Regional Administrator 
has been delegated authority to sign the notice of filed lien. 
The Reg~onal Administrator may redelegate this authority at his/her 
discretion. 

B. \Jhere to File 

To establish its priority among other secured parties and 
creditors, EPA must file notice of tne lien "in the appropriate 
off ice within the State (oc ~ounty or other governmental sub
division), as designated by State law, in which the real property 
subject to the lien i• located." . (1107(1)(3)) 
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Where the State has designated an office, such as a Countv 
recording off ice, the lien should be filed in that office. This 
will likely be the same office where State Superfund liens are 
filed or where general real property liens, !.:-&· mechanic's liens, 
are filed. "If the State has not by law designated one off ice for 
the receipt of such notices of liens, the notice shall be filed in 
the office of the clerk of the United States district court for the 
district in which the real property is located." (§107(1)(3)) 

Where there is any doubt as to the designated State office, 
the lien should be filed both in the off ice of the clerk of the 
United States district court for the district in which the real 
property is located and in t'he most appropriate local office for 
recording property interests. Filing in the appropriate local 
office is i~?ortant, since parties with an interest in the pro?er:y 
are more likely to review liens in the local off ice than in federal 
district court. 

IV. I~ RE~ ACTIONS FuR ~E~uJERING COSTS CONSTITUTING THE LIE~ 

Under Section 107(1)(4), "[t]he costs constituting the lien 
may be recovered in an action in rem in the United States district 
court for the district in whicrlt~removal or remedial action is 
occurring or has occurred." An~!.!.! action is an action against 
the property of the PRP. ln order to institute a proceeding in re:, 
the property must "be actually or constructively within the reac~ 
of the court." 36 Am. Jur. 2d Forfeitures and Penalties S2ti (1900). 
By contrast, the typical cost recovery action is an !.!2. personam 
action against the PRP. · · 

. . 

In rem actions should be considered where the litigation tea~ 
believes-ulat an action to recover costs covered by the lien will. 
enhance its efforts to recover all costs incurred in a response 
action. Such actions will be particularly useful where the pro
perty constitutes a significant asset of the PRP, and where the. 
government is having difficulty· reaching an expeditious cost 
recovery settlement. The in rem action, which will seek an order 
directing a~le of the property,!/ ahould generally be combined with 
an .!n, personam action for costs. Before bringing an !!l !!!! action, 
the regional office 1hould consider the amount of the claim, the 

2/ An .!n, rem action may be del~yed by an automatic 1~ay, obtained 
in a bankruptcy proceeding, which 1erve1 co atay any. act to 

create, perfect, or enforce any lien against property of the 
estate." (Emphasis added) 11 u.s.c. 5362(a) (4). The automatic 
stay also prohibit• perfection of a lien, through filing notice 
of the lien, against a bankruptcy debtor. 
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conoition of the site after the response action and the likely 
marketability of the site. Note that an in rem action will require 
the same elements of proof as any cost recovery action. 

Section 107(1)(4) further states that "[n]othing in this 
subsection shall affect the right of the United States to ~ring an 
action against any person to recover all costs and damages for 
which such person is liable under subsection (a) of this section." 
Thus, where the government seeks co enforce the federal lien, it is 
not precluded from recovering the balance of its response costs 
directly from the landowner or any other liable party.!/ , 
D!SCLAI~~R 

This me~ora~du~ and any internal ?rocedures ado?ted for ~:s 
i~?lecenta:ion are in:ended solely as guidance for e~ployees : ·~e 
U.S. Environmental Protection Agency. They do not constitute 
r~le=a~ing by the Agency and may not be relied upon to create a 
right or a benefit, substantiv~ o- -rocedural, enfo~ceable at la~ 
or in e~~ity, by any person. The Agency may take action at variance 
•ith this me~orandum or its internal implementing proced~res. 

Attach~en: 

.· 

3/ Moreover, after EPA obtains a judgment, it should consider 
using state judgment.lien provisions, which ma~ cover all real 

property of the debtor. 
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•.,!S·, to lf'aJ!'e the P")'me:'lt to the Unit~ Stites of all costs and dr.iages c:oVered 
liy that Sectian fer "1ic:h Western Processing ~a:iy, Inc. mid Gar=t J. Nieu'CV\uis 
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That tcrtion of the S~theast Qua::er (S.E. 1 /4) cf the 
~o:-ttwest Q.la:ter (N.W. 1/4) of Section Ckle (1), T~ship 
~ty-1\.lc (22) ~:th, Ra.~ge Fou:- (4) Ea.st, \lillcette 
l'ieri.diC'I, lyi~ Wes:c::y of the P...iget S:aJ."'ld Electric 
ri¢'t·of-way less th&~ ~rth 'Ihirey (30) feet of Drainage 
Ditch Ne. One (1), containi.~ 12.9 ac:.s 1D0:e or less. 

This stacuto:y lie'! exists a.-id =ntinu.es \l'ltil the liability for 1uch cC1St1 
L""ld da:.agcs (or for A.""fi decree or judgeme~t against such pen:>~ arisirg ca.st ot 
1uch liability) is satisfied er bec:mes .rie~f~:cea~le chroug.~ the operation of the 
s ta cute caf li::i tat ions u pr0Yidee2 by Sect ic.-> 113 of Public Lal 95'-'t9i. 

this~ day of kt'4t.AAl4 , 19 : ".". 
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MEMORANDUM 

SUBJECT: Scope of the CERCLA Petroleum Exclusion Under 
Sections 101(14) and 104(1)(2) 

FROM: Francis S, Blake~~ 
General Counsel (LE-130) 

TO: J. Winston Porter 
Assistant Administrator 
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for Solid Waste and Emergency Response (WH-562A) 

One critical and recurring issue arising in the context of 
Superfund response activities has been the scope of the petroleum 
exclusion under CERCLA. Spec-ifically, you have asked whether used 
oil whfch fs contaminated by hazardous substances is considered 
"petroleum" under CERCLA and thus excl~ded from CERCLA respon$e 
authority and liability unless specifically listed under RCRA or 
some other statute. For the reasons discussed below, we believe 
that the contaminants present in used oil or any other petroleum 
~ubstance are not within the petroleum exclusion. •contaminants•, 
as discussed b~low, are substances ·not normally found in. refined 
petroleum fractions or present at levels wh1ch exceed those 
normally found in such fractions. If these contaminants are 
CERCLA hazardous substances, they are subject to CERCLA response 
authority and 11ab111ty. · 

· Background 

Under the Comprehensive Environmental Response, Compensation 
and Lf1b111ty Act of 1980 as amended (CERCLA), govern•ental 
response authority, release ·notification requirements, and 
liability are largely tied to a release of a •hazardous sub
stance.• Section 104 authorizes government response to releases 
or threatened releases of ·hazardous substances, or •p4llutants or 
contaminants.• S1m11arly, 11ab111ty for response costs and damages 
under Section 107 attaches to persons who generate, transport or 
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dispose of hazardous substances at a site from which there 
is a release or threatened release of such substances. Under 
Section 103, a release of a reportable quantity of a hazardous 
substance triggers not1fic1tion to the National Response 
Center. 

The term "hazardous substance" is defined under CERCLA 
Section 101(14) to include approximately 714 toxic substances 
listed under four other environmental statutes, including RCRA. 
Both the definition of hazardous substance and the def1n1tion 
of "pollutant or contaminant• under Section 104(a)(2) exclude 
"petroleum, including crude oil or any fraction thereof•, 
unless specifically listed under those statutes. 1/ Accordingly, 
no petroleum substance, including used oil, can be a "hazardous 
substance" except to the extent it is listed as a hazardous waste 
under RCRA or under one of the other statutes. Thus two critical 
issues in assessing whether a substance is subject to CERCLA 1s 
whether or not, and to what extent, 1 substance is •petroleum.• 
This memorandum discusses the second type of petroleum exclusion 
issue. The question·, therefore, is not whether used oil 1s 
"petroleum" and thus exempted from CERCLA jurisdiction, but to 
wnat extent substances found in used oil which are not found in 
crude oil or refined petroleum fractions are also •petroleu•·· 
If such substances are not •petroleum• then 1 release of used 
oil containing such substances may trigger CERCLA response 
actions, not to the.release of used oil, but to the contaminants 
present in the oil. · 

!/ The full texts of these provisions •re as follows: 

Section 101(14) 
• • • • 

The term [hazardous substance] does not include petroleum, 
including <rude oil or 1ny fraction thereof wh1ch is not other
wise specifically listed or designated as 1 hazard~us substance 
under subp1r1gr1phs (A) through (F) of this paragraph, and 
the ter• does not include n1tur1l gas, natural gas liquids, 
liquefied n1tur1l g1s, or synthetic gas usable for fuel (or 
m"ixtures of n1tur1l g1s and such ·synthetic gas). 

Section 104 (1)(2) 

T~e ier; [;ollutant or contaminant] does not· include 
petroleum, including crude oil and any fraction thereof wh1ch 
is not otherwise specifically 11sted or designated 1s hazardous 
substances under section 101(14)(A) through (F} of this title, 
nor does 1t include natural gas, liquefied natural gas, or 
synthetic gas of pipeline quality (or mixtures of natural gas 
and such synthetic gas). 
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Although the term "hazardous substance" is defined by statute 
there 1s no CERCLA definition of "petroleum" end very little direct 
legislative history explaining th! purpose or intended scope of 
t~is exclusion. None of the fou~ ea~ly Superfund bills originally 
excluded responses to oil, although the apparent precursor to 
Section 101(14), found in S. 1480, excluded •petroleum• without 
explanation in all versions except that introduced. The legisla
tive debates on the final compromise indicate only that Congress 
intended to enact later, separate superfund-type legislation to 
cover "ofl spills." l!! generally 126 Cong. Rec. Hll793-11802 
(December 3, 198p). 

Since the enactment of CERCLA, the Agency has provided some 
interpretations of the nature and scope of the petroleum exclusion. 
In providing guidance in 1981 on the notification required under 
Section 103 for non~RCRA hazardous waste sites the Agency stated 
that petroleum wastes, including waste oil, which are not spec1· 
fically listed under RCRA are excluded from the definition .of 
"hazardous substance" under 101(14). 46 £!!. !!i· 22145 · 
(April 15, 1981). !I 

ln 1982 and in l983, the General Counsel issued two opinions 
on the CERCLA petroleu~ exclusion. .In the f1rst op1n1on, the 
General Counsel disting~1shed under the petroleum exclusion 
between hazardous subitances ~hich are inherent 1n·petroleum, 
such as benzene, and hazardous substances which are added to or 
m1·xed with petroleum products. The General Counsel concluded 
that the petroleum exclusion includes those hazardous substa·nces 
which are inherent 1n petroleum but ~ot those added ·to or mixed 
with petroleum products. Thus, the exclu~1on of diesel oil as 
•petroleum• includes its h1z1~dous substance constituents, such 

·as benzene and toulene, but PCB's •1xed w1th oil would not .be 
excluded. Moreover, if the petroleum product 1nd an added 
h1z1rdous"subst1nce ire so co•m1ngled th1t, as 1 practical matter, 
they cannot be sep1r1ted, then the entire 011 sp111 1s subject to 
CERCLA response 1uthor1ty. · 

Jn the sjcond op1n1on, the General Counsel· concluded th1t 
the petroleum e1clu11on 1s 1pp11ed to crude oil •fract1ons• 
includes blinded g1so11ne 1s well. as r1w g1so11ne, even though 
refined or b11nded.11to11ne cont11ns h1gher levels o~ h1z1rdous 

• 

!I In the notice the Agency used the term •waste 011• 
without stating whether it was intended to include 111 

waste 011 or onl1 unadulterated waste 011. The Agency has 
subsequently interpreted the reference to ·w~ste 011• in th1s 
notice to include onl1 unadulterated waste oil. ~O !.!.!· !.!.i·. 
13460 (April 4, 1985}. 
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substances. The increased level of hazardous substances results 
from the blending of raw gasoline with other petroleum fractions 
to increase 1ts octane levels. Because.virtually all gasoline 
which leaves the refinery is blended gasoline, the petroleum 
exclusion would include virtually none of this fraction if the 
increased concentration of hazardous substances due only to its 
processing made it subject to CERCLA. 

Finally, the Agency has interpreted the petroleum exclusion 
in two recent Federal Register notices. In the April 4, 1985 
final rule adjusting reportable quantities under Section 102, 
the Agency provided its general interpretation of the exclusion: 

~PA interprets the petroleum exclusion to 
apply to materials such as crude oil, petro
leum feedstocks, and refined petroleum 
products, even if a specifically listed or 
designated hazardous substance is present 
in such products. However, EPA does not . 
consider materials such as waste 011 to which 
listed CERCLA substances have been added to 
be within the petroleum exclusion. Similarly, 
pesticides are not within the petroleum 
exclusion~ even though the active ingredients 
of the pesticide may be contained 1n a petro-
1 eum d1sti11ate: when an RQ of a listed 
pesticide is released, the release must be 
reported. 

50 Fed. !.!i· 13460 (April 4, 1985). 

In March 10, 1986, the Agency publi~~ed a notice of da~a 
availability and request for comments on the proposed used 011 
11st1ng under RCRA. 51 .E.!f· !!J.. 8206. ·In that notice, the 
Agency re~ponded to co••enters who had argued that the RCRA 
listing would discourage used oil recycling because 1t would 
subject generators, transporters, processors, and users to 
Superfund 11ab111ty. ·The Agency stated that used 011 which 
contains hazardous substances at levels which exceed those 
~ormally found 1n petroleum are currently subject to CERCLA. 
51 Fed. !.!.I· 8206 (March 10, 1986). Although the fact that 
the-uied----oll 11 contaminated does not re•ove 1t fro• t~e pro
tection of the petroleum exclusion, the contaminants 1n the 
used oil are subject to CERCLA response authority. if they are 
hazardous substances. Accordingly, most used oil, even without 
a specific 11st1ng, would not be fully w1th1n the petroleum 
exclusion, irrespective of the listing. 
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Discussion 

Because there is no .definition of •petroleum• in CERCLA 
or any legislative history which clearly expresses the intended 
scope of this exclusion. there are several possible interpre
tations which could be given to this provision. However, we 
believe that our current interpretation, under which •petroleum• 
includes hazardous substances normally found fn refined petroleum 
fractions but does not include either hazardous substances found 
at levels which exceed those normally found in such fractions 
or substances not normally found fn such fractions, is most 
consistent with the statute and the relevant legislative history. 
Under thf s interpretation, the source of the contamination, 
whether intentional addition of hazardous substances to the 
petroleum or addition of hazardous substances by use of the 
petroleum, is not relevant to the applicabflfty of the petroleum 
exclusion. The remainder of thfs memorandum explains fn greater 
detail this fnterpretatfon and its legal basts. and responds to 
arguments raised in opposition to thfs fnterpretatfon. 

The following fs our interpretation of •petroleum• under 
CERCLA 101(14) and 104(a)(2), which we believe to be consistent 
with Congressional intent and the posftion which the Agency has 
taken on the scope of the petroleum exclusion thus far. First, 
we interpret this provfsion to exclude from CERCLA response and 
liability crude oil and fractions of crude oil, including the 
hazardous substances, such as benzene, which are indig~nous in 
those petroleum substances. Because these hazardous substances 
are found naturally in all crude oil and 1ts fractions, they must 
be included in the term •petroleum,• for that provision to have 
any meaning.· 

Secondly, •petroleum• under CERCLA ~lso includes hazardous 
substances whfch are normally mixed with or added to crude 011 
or crude 6il fractions during the ref1~1ng process. This includes 
hazardous •ubstances the levels of which are increased dur1ng 
ref1n1ng. These substances are also part of •petroleum• since 
their addition is part of the normal 011 separat1on and processing 
operations at 1 refinery f n order to produce the product commonly 
understood to be •petroleum.• 

Finally, hazardous substances which are added to petroleum 
or which increase in concentrat1on solely as a .result of con
tamf natfon of the petroleum during use are not part of the 
•petroleum• and thus are not excluded from trfCLA under the 
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exclus1on. 3/ In such cases, EPA may respond to releases of the 
added hazardous substance, but not the oil 1tself. · 

We believe that an 1nterpretatfon of •petrbleum• to include 
only indigenous, ref1nery-added hazardous substances 1s the 
interpretation of this provis1on which is most consfstent with 
Congressional intent. The language of the provision, its 
explanation fn the legislative h11tory, and the Congressional 
debates on the final Superfund bill clearly 1nd1cate that Congress 
had no intention of shielding from Superfund response and liabflfty 
hazardous substances merely because they are added, intentionally 
or by use, to petroleum products. 

The language of the petroleum exclusion describes "petroleum• 
principally in terms· of crude oil and crude 011 fractions. This 
language is ~irtually identical to the language used 1n an earlier 
Superfund bill to define •oil.• 4/ There is no indication in the 
statute or legislative history that the term •petroleum• was to 
be given any meaning other than its ordinary, everyday meaning. 
See Malat v. Riddell, 383 U.S. 569, 571 (1966) (words of a statute 
S"'hOuld be interpreted where possible in their ordinary, everyday 
sense). Petroleum is defined fn a standard d1ct1onary as 

11 The m1xing of two or more excluded petroleum substances, 
such ·as blending of fuels, would not be considered con

t.amination by use, and .the mixture W1>uld thus also be an 
~xcluded substance. 

!I See H.R. 85, 96th Cong., 2d Sess. §101(s) (as passsed by 
t"'hi House, September 1980) (••oi1• means petroleum, . 

including crude 011 or any fraction or residue therefrom•) •. 
H.R. 85 was designed p~1nc1pa11y to provide compensation and 
assess li~bility for oil tanker spills 1n navigable waters. 
As discussed below, the oaiss1on of this •oil sp111• coverage 
under the petroleua •xclus1on was believed to be the most 
s1gnif1cant oa1ss1on 1n terms of response to environ•ent1l 
·releases under the final Superf~nd bill. 

Although the bfll containing the precursor to Section 
101(14). s. 1480, does not hive a definition of •petroleum•~ 
1ts accompanying report dtd explain the term •petroleu• 011·· 
in the context of the tax1ng provisions: 

The term •petroleum 011• as used in ~ubsection S means 
petroleum, including crud~ pet.roleum and any of its 
fractions or residues other than carbon black. 

S • R e p • N o • 9 6 • 8 4 8 , 9 6 t h C o n g • , 2 d. S e s s • 7 0 ( 1 9 8 0 ). ·• 
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an ~fly flammable bituminous liquid that ••Y v1ry from almost colorless to black, 
occurs in many places in the upper strata 
of the earth, f s a complex mixture of 
'hydrocarbons with small amounts of other 
substances, and is prepared for use as 
gasoline, naphtha, or other products by 
various refining processes. 

9838. l 

Webster's Ninth New Collegiate Dictionary 880 (1985). Thus, an 
interpretation of the phrase 'petroleum, 1ncluding crude oil or 
any fraction thereof• to include only crude 011, crude oil 
fractions, and refined petroleum fractions is consistent with 
the plain language of the statute. ii 

The only legislative history which specifically discusses 
this provision states that 

petroleum, including crude oil and including 
fractions of crude oil which are not otherwise 
specifically listed or des1gn1ted as hazardous 
substances under subparagraphs (A) through (F) 
of the deffnf t1on, is .excluded from the deffnf
t1on of I hazardous substance. The rerorted 
b111 does not cover sp111s or other re eases 
strictly of oil. 

S • . if e p • N o • 9 6 - B 4 B , 9 6 t h C o n g • , · 2 d S e s s • 2 9 - 3 0 ( 1 9 B 0 ) ( e 111 p ft a s is 
addtd). Thus, the petroleum exclusion fs explained as an 
exclusion from CERCLA for spills or releases .2!!...l.I. of ojl. 
The legislative history clearly contemplates tllit" the petroleum 

11 This .distinction underr the exclusion 1n Title I of 
CERCLA between petroleum as the substance that leaves 

the refinery end the hazardous substances which are added to 
1t prior to, during or after use was also •1de by Congress 1n 
Title II, the rtwenue provisions or CERCLA. In Title II, 

.Congress ••d• 1 d1st1nct1on between •chemicals·. petrochemical 
feedstocks IRd 1norgan1c substances. taxed tn Subchapter B of 
Chapter 38 of Internal Rewt~ue Code. end •petroleu••,. crude 
oil end petroleu• products. taxed in Subchapter A. Section 
211 of CERCLA. The list of taied ch1mtc1ls 1nclu~es aany of 
the contaminant hazardous substances typically found 1n used 
011: 1rsen1c, cadmium, chromium, lead ox1de, and mercury. 
The term •petroleum products• ••S e1pl11ned 1n the legislative 
history as including essentially crude oil and its ref1ned 
fractions. H. Rep. No. 96-172, Part Ill. 96th Cong., 2d 
Sess. 5 (1980) (to accompany H.R. BS). 
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exclusion will not apply to mixtures of petroleum and other 
toxic materials since these would not be releases •strictly 
of oil•. 

The Congressional debates on the final compromise Superfund 
legislation provides further clarification of Congressional 
intent concerning the scope of the petroleum exclusion, both 1n 
terms of what this provision deleted from the bill and what it 
did not. First, the major concern expressed with respect to the 
final compromise bill was the omission of its oil spill juris
diction due to the petroleum exclusion. See .!...!.i· 126 Cong. Rec. 
Hll787 (Rep. Florio) (daily ed. December ~1""9"8"0); id. at Hll790 
(Rep. Broyhill); id. at Hll792 (Rep. Madigan); id.It Hll793 
( R e p • St u d d s ) ; i d7°" a t H 11 7 9 5 ( Rep • 8 i a g g 1 ) ; i d • at H 11 7 9 6 ( Rep • 
Snyder). This omission was of concern because it was believed 
to leave coastal ar~as and fisheries vunerable to tanker spills 
of crude and refined oil, such as the wreck of the Argo Merchant, 
and offshore oil well accidents. 126 Cong. Rec. Hll7 3 (Rep. 
Studds) (daily ed. December 3, 1980). See also 126 Cong. Rec. 
510578 (proposed amendment to Sl480 by se;:i. Magnuson) (daily ed._ 
August 1, 1980): id. at Sl0845 (proposed amendment to Sl480 by 
Sen. Gravel) (daTTy ed. August 5, 1980). The 01111tted coverage· 
of oil spills was believed to include approximately 500 spills 
per year, 126 Cong. Rec. Hll796 (Rep. Snyder) (daily ed. 
December 3, 1980),· fa~ less than the number of contaminated oil 
releases each year. · 

However, it was clear that the omission of 011 coverage was 
intended to include spills of oil only, and there was n~ int~nt 
-to exc 1 ud e from the bi 11 mixtures o.f oi 1. and hazardous substances. 
The remarks of Rep. Mikulski are typical of the general under
standing of the effect of the petroleum ·exclusion 1.n the final 
bi l 1 : 

The Senate bill is substantially similar to the House 
measure, with the exception that there is no 011 title. 

·I realize that it is disappointing to see no 011-
related prov1s1on in the b111, but we •ust·11so ret11ze 
that this Is ou~ only chance to get hazardous waste dump 
site cleanup 1eg1slat1on enacted •••• 

Moreover, there is already a mechanism in pl1ce that 
1s designed to de1l with spills in navigable waterways. 
There 1s not, however, 1ny provision currently ift our law 
that addresses the potentially ruinous situation of 
abandoned toxic dump sites. . 

.I, therefore, believe that it is i•perativl that we 
pass the Senate bill 1s 1 very important beginning in our 
attempt to defuse the ticking environmental time bomb of 
abandoned toxic waste sites. 

ll• at Hll796. ) 
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In addition, several speakers specifically identified such 
mixtures as releases not only covered by the legislation but 
releases to which the bill was addressed. 

Mr. Edgar ••• 
In my State, hazardous substances problems have been 

discovered at an alarming rate in recent years. In the 
summer of 197~, an oil sl;ck appeared on the Susquehanna 
River near Pittston, Pa. When EPA officials responded 
under section 311 of the Clean Water Act, they learned 
that the slick contained a variety of highly poisonous 
chemicals in addition to the oil. 

Officials estimate that more than 300,000 gallons 
of acids, cyanide compounds, industrial solvents, waste 
oil and other chemicals remain at this site where they 
could be washed to the surface anywhere in a 10-square • 
mile surface. 

~- at Hll798. See also 126 Cong. Rec. S14963 (daily ed •. 
November 24, 19B~(Sen. Randolph) (contaminated oil slick). 
Other petroleum products containing hazardous substance 
additives intended to be addressed by the legislation include 
PCB's in transformer fluid, id. at 514963 (Sen. Randolph) and 
514967 (Sen. Stafford), diox;;; in motor fuel used as a dust 
suppressant, id. at 514974 (Sen. Mitchell), PCB's in waste 
oil, id. (Sen:-Mitc~ell) 6/ and contaminated waste oil, id. 
at 514980 (Sen. ·Cohen)". lccordingly, Congress understood 
the petroleum exclusion to remove from CERCLA jurisdiction 
~pills only of oil, not releases of hazardous substances 
m;xed with the oil. 

There are two pr1nci.pal arguments which have been raised 
in oppos1t1on to this interpretation. First, the argument 
has been made that thf s interpretation narrows the petroleum 
exclusion to the extent that ft has became virtually meaning~ 
less. As" we have noted in previous opinions on this issue, 
an interpretation which emasculates a provision of a statute 
is strongly disfavored. Marsano v. Laird, ~12 F.2d 65, 70 
(2d Cir. 1969). However, this interpretation leaves a 

-signiffc1nt nu•ber of petroleum spills outside the reach of 
CERCLA. Spills or releases of gasoline remain excluded from 
CERCLA under the petroleum exclusion. As indicated by the 
leg1slat1ve histor~ for the 1984 underground storage ~ank 

!I The illegal disposal of PCB's in North Carolina described 
by Senator Mitchell was a result of the spraying of 131~000 

gallons of PCB-contaminated waste oil along a roadway. !!!. 
126 Cong. Rec. H9448 (daily ed. September 23, 1980). 
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leg1slat1on, leakage of gasoline from underground tanks 
appears to be the greatest source of groundwater contamination· 
in the United States. 130 Cong. Rec. S2027, 2028 (daily ed. 
February 29, 1984) (Sen. nurenberger). In addition, spills 
of crude or refined petroleum are n~t subject to Superfund, 
as was frequently noted prior to its passage. See generally 
126 Cong. Rec. Hll786-Hll802 (daily ed. Oecembe;::-;, 1980). 
Moreover, under this interpretation not all releases of used 
oil will be subject to CERCLA since used oil does not neces
sarily contain non-indigenous hazardous substances or hazardous 
substances in elevated levels. 7/ Although used oil is 
generally •contaminated• by defTnition, .!!! !..!...i.!_, RCRA Section 
1005 (36), the impurities added by use may nO't""be CERCLA 
hazardous substances. 

A second argument which has been made opposing this 
interpretation is that Congress intended to include in the 
term •petroleum• all hazardous substances added through 
normal use of the petroleum substance. However, even if it 
were possible to determine in a response situation whether 1 
hazardous substance was added intentionally or only through 
normal use or to determine what additions are •intention11•, 
the legislative history is contrary to such 1 distinction. 
As noted above, "the Senate Report explaining this provision 
states that it ex~ludes releases or spills strictly of oil. 
This explanation expresses Congressional intent that releases 
of mixtures of oil and toxic chemicals~ i.e. releases which 
are not strictly of oil, would be subjecttO CERCLA response 
authority. Releases of contaminated oil even ;·f cont.1minated 
due to· •normal use• are not relea~es strictly of oil. 

Furthermore, the Congress1on1l debates prior to p1ss1ge 
clearly indicate 1n intent that cont1min1ted oil would be 
subject·to Superfund ••several such·rele1ses were discusse~ 

1s the.focus of the legisl1tion. tongress was concerned 
with the environaent1l 1nd health effect of 1b1ndoned toxic 
waste s1t1s, not whether the presence of such hazards was 
intentional er due to nora1l practices. In fact, one of the 
petroleu•-h1z1rdous substance. a1xtures •ost often aentioned 
during the debates was that of PCB cont1a1n1ted oil,-which 
is 1 type of cont1a1n~tion 1rgu1bly resulting froa·the •noraal 
use• of the of 1 1n tr1nsforaers. Accordfngly~ an fnterpret1tion 
of the petroleu• exclusion which includes 1s •petroleu•• 
hazardous substances added during use of the petroleum would 
not be consistent with Congressional intent. 

11 Data submitted to EPA b1 the Utility Solid .waste 
Activities Group et 11. i~ Appendix C of their comments 

on the RCRA Used Oil 11StTng, February 11, 1986. 
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Finally, although the Superfund Amendments and Reauthor1zation 
Act of 1986 (SARA) contains several provisfons related to 011 
and 011 releases, ft dfd not amend the petroleum exclusion under 
CERCLA. Moreover, the new provis1ons concerning oil and of l 
releases and their legislative history do not ind1cate 1 
Congressional intent inconsistent wfth th1s opinion. 

The only discuss1on of •petroleum• 1n the Conference 
Report for SARA is in the context of defin1ng the scope of the 
new petroleum response fund for le1k1ng underground storage 
tanks under Subtitle I of the Resource Conserv1tfon and Recovery 
Act (RCRA). Subtitle I deffnes •petroleum• 1n a ~anner nearly 
identical to CERCLA. The Conference Report spec1f1es that 
used oil would be subject to the response fund notwithstanding 
its contamination.with hazardous substances. H. Rep. No. 99-962, 
99th Cong., Zd Sess. 228 (1986). The Conference Report 1s 
not inconsistent wfth the Agency's posit1on on •petroleum• 
under CERCLA since 1t merely spec1f1es that the leaking under
ground storage tank (UST} response fund 1s applicable to tanks 
containing certain mixtures of oil and hazardous substances, 
as well as to tanks containing uncontaminated petroleum. In 
fact, the Report further stat~s that the UST response fund 
must cover releases of used 011 from tanks since •releases 
from tanks containing used oil would not rise to the jriority 
necessary ••• for CERCLA response•, 1d. (emphasis added , not 
because such releases would be entTFely excluded from CERCLA 
jur1sd1ct1on. See also 132 Cong. Rec. Sl4928 (daily ed. October 
3,.1986) (SenatorC'h"i'Tf'ee) (Nothing in Section 114, pertaining 
to 11ability for releases of recycled oil, •shall affect or 
fmpaf r the authority of the Pres,dent to take a response action 
pursuant to-Section 104 or 106 of CERCLA with respect to any 
release ••• of used oil or rec1cled oil•): 132 tong. Rec. H9611 
(daily ed. October 8, 1986) (Rep.- Schneider) (· •• ~the o~l · 
companies are r1ghtfu11y assessed 1 significant share of the 
Superfund tax ••• Waste 011s·1aced with· contaminants· have been 
1dentif1~d at at 1~ast 153 Superfund sites in 32 States.•). 
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I. INTBOPUCTION 

The purpose of this memorandum is to establish the Agency's 
interim policy on the use of mixed funding settlements that 
involve the preauthorization of States or political subdivisions 
when such parties are potentially responsible parties. (PRPs) at 
Superfund sites. 1 This memorandum addresses one specific 
question that arose during negoti~tions at a municipal landfill. 
The question was whether the Agency could approve a request for 
preauthorization submitted by a political subdivision seeking to 
file a claim against the Fund for reimbursement of a portion of 
response costs at a Superfund site. The question of whether a 
political subdivision is eligible to request preauthorization in 
the context of a mixed funding settlement was resolved during a 
November 1987 Assistant Administrator Review Team (AART) meeting. 
This policy formalizes that decision and ia expanded to include 
States as well. 

1 This policy supplements the quidance on "Evaluating Mixed 
Funding Agreements Under CERCLA." The Mixed Funding quidance 
presents a method for determining whether it may be appropriate 
to settle for less than lOOt of response costs and provides 
examples of the types of sites that are qood and poor candidates 
for mixed fundin9. This quidance was signed on October 20, 1987 
and was issued under OSWER Directive f9834.9. 
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II. ISSUE 

Mixed Funding (Section 122(b) (1)) 

Section l22(b) of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 as amended by the 
Superfund Amendments and Reauthorization Act of 1986 (CERCLA) 
authorizes EPA to enter into mixed fundinq settlements with PRPs. 
Section 122(b) (1) authorizes one type of mixed fundinq where PRPs 
aqree to perform the response activity and the Aqency aqrees to 
reimburse the PRPs for a portion of their response costs. The 
Aqency implements this type of mixed funding by approvinq the 
PRP's request for preauthorization to undertake the response and 
by awardinq monies from the Fund once the response action is 
completed. 

The term preauthorization refers to the approval that PRPs 
must obtain from EPA prior to the conduct of cleanup actions and 
before a claim for reimbursement of response costs is presented 
to the Fund. If preauthorization is qranted, it serves as an 
Agency commitment that, if the response is conducted pursuant to 
the settlement aqreement and the costs are reasonable and 
necessary, reimbursement will be available from the Fund as 
specified by the agreement. EPA will qrant preauthorizotion to · 
PRPs only in the context of settlement aqreements. 2 · 

Although section 122(b) (1) provides authority for mixed 
fundinq, it does not specify a· mechanism for permittinq the Fund 
to be used for this purpose. CERCLA's principal claims mechanism 
is section lll(o) and the Ag~ncy uses this mechanism for 
reilnbursinq PRPs for a portion of their response costs pursuant 
to a mixed funding agreement. 

Rei!tlbursement of Claims (Section lll(a)) 

section lll(a) provides that the President shall use the 
money in th' Fund for: 

(1) payment for governmental response costs incurred 
pursuant to section 104 ••• 

(2) payment ot any claim for necessary response costs 
incurred by any other person ••• (emphasis added). 

2 For a more detailed discussion about preauthorization see 
the guidance on "Evaluating Mixed Fundinq Settlements Under 
CERCLA" cited earlier. 
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A question arose on the precise meaning of "any other 
person" under section lll(a) (2). Specifically, the question was 
whether, when read in conjunction with section lll(a) (1), "any 
other person" means any person other than a governmental entity. 
The Agency believes that "any other person" can include 
governmental entities when they .are PRPs and when they are acting 
pursuant to a settlement agreement as discussed below. Note that 
any person who plans to file a claim against the Fund under the 
section lll(a) (2) response claims process must first obtain 
preau~horization (i.e., prior EPA approval). 

III. PREAUTHORIZATION OF STATES OR POLITICAL SUBQIVISIONS 

In considering mixed funding at a site that involves a State 
or political subdivision as a PRP, the Region must first 
determine whether the offer is an acceptable candidate for mixed 
funding. This determination must be made at all sites where 
mixed funding is being considered and must be made by applying 
the criteria established in the "Interim CERCLA Settlement 
Policy" and the quidance on "Evaluating Mixed Fundinq Aqreements 
Under CERCLA." 3 

The Settlement Policy establishes ten criteria that must be 
applied to a settlement offer to determine whether it is 
appropriate to settle for less than 100% of response costs. The 
Mixed Funding guidance provides a more detailed discussion about 
how to apply the ten settlement criteria to mixed funding 
settlement offers, includinq a discussion about which factors 
generally make an of fer an acceptable candidate for mixed 
funding. 

The Region must also· consider the following additional 
criteria. States or political subdivisions are eliqible to file 
claims aqainst the Fund only when: 

(1) the State or political subdivision is a PRP under 
section 107 at the site: and 

(2) the state or political subdivision will carry out the 
response pursuant to a settlement agreement under 
section 122. 

3 The "Interim CERCLA Settlement Policy" was issued under 
OSWER Directive #9835.0 on February 5, 1985. The Mixed Funding· 
guidance was cited earlier. 
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If you have any questions or comments reqardinq this interim· 
policy, please contact Kathleen Mac~innon in the Office of Waste 
Programs Enforcement at FTS-475-9812. 

cc: Jon cannon, OWPE 
Lisa Friedman, OGC 
Edward Reich, OECM 
Henry Lonqest, OERR 
David Buente, OOJ 
Waste Manaqement Division Directors, Regions I - X 
Regional Counsels, Regions I - X 
Municipal Settlement Workqroup Members 



I. INTROOUC':'ION 

OSWER # 9833.la 

Appendix A 

INT!RIM GCIDANC! ON PPP PART!C!PATION 
IN TH~ RI/FS PROCESS• 

~tis me~orandwr. sets !orth the policy and procedures 9overninq the 
participation of potentially responsible parties !PRPs~ ir. the develop
mer.t of remedial investiqations !Ril and feasibility studies IFS) under 
the Compreher.sive Environmental Response, COlllper.sation, and Lial::lility 
Act !CE~C:Al, as &111ended by the Superfund Amendments and Reauthorizatio:-: 
Act (SAR.Al of 1986. ~his memorandum discusses: 

o The ir.itiation of enforcement activities includinq PRP search
es and ?RP noti!i:ation: 

o ~he circ~~stances in which PR?s may cond~ct the ~!/FS: 

c ~he ce·:el:>pr-: --: o! en:orceat:le aqreeme:-:ts qoverr.inq ??.P RI/F~ 
act::::. ~ies: 

o Initiation o: PRP RI/FS activities and oversiqht of the RI/FS 
by E'F1.: 

o !PA control over PRP RI/FS activities: and 

o PRP participation in Aqency-financed RI/FS activities. 

More detai~e~ in!ormation reqardinq each o: the above 'topics is 
in:l~ded 1:-: Attac!"..~ents l-4 o: this appendix. 

This doci.;:ne:-:t is consistent with CERCLA and EPA quidanee in ef!ect · 
as o: Octct:er 1988, ar.d is inunded to 1u;>er11edei t~.e !·~are~. :o, :. 964 mer.1-
crandwn :rom Assistant Administrators Lee M. ThDlll&S and Courtney M. Price 
entitled •participation of Potentially Responsible Parties in Develop
ment c! Reme:ia::. ::r.vestic;atior.s and Feasitility Studies Under CEJ:!C:.A" 
<OSWIR ~ireetive No. 9835.l). Vser1 of this quidance should consult the 

· R!/FS Guidance or any relevant quidance or policies issued after dis
tribution of this document before establi1hinq EPA/PRP re1pon1ibilities 
for conductinq RI/I'S activities. Additional quidance reqardinq proce
dures for !PA over1iqht activities will be available in the Office of 
Waste Pzotram Enforcement'• (OWPEl forthcominq •Guidance Manual on 

•Thi• 11e1110randum va1 siqned by th• AA OSWER and released for distribution 
on May 16, 1988. Technical elarification1/update1 have been made to 
this qui~ar.ee for insertion into Appendix A of the •Interi~ Final 
Guidance for Conductinq Remedial Inve1tiqation1 and Feasibility Studies• 
(October 198@-0SWEP. Directive No. 9355.3-0l) (Referred to herein as the 
R:/FS Guica~ce). 



oversiqht of Potentially Responsible Party Remedial Investiqation and 
Feasibility StudiesR. 

II. BACJCGROUNO 

Sections 104/122 of CERCLA provide PRPs with the opportunity to 
conduct the R!/FS when EPA determines {l) that the PRPs are qualified to 
conduct such activities and (2) .they vill carry out the activities in . . , 
accordance with CERCLA requirements and EPA procedures.· The Aqency wi!l 
continue ~ts policy o! early and timely PRP searches as well as early 
PRP notification and neqotiation for RI/FS activities. 

:t is also the policy of EPA to encouraqe the early and active par
ticipation of PRPs in conductin9 RI/FS activities. EPA believes that 
early participation of PRPs in the remedial procesi will encouraqe PP.P 
imt=leme:itation of the selected remedy. PRP participation in RI/FS ac-::.·:
ities will ens~re that t~ey have a better and more complete understan~
ing o! the selected remedy, and thus will be more likely to agree on 
i~pleme~tation o! the remedy. Remedial activities performed by PRPs 
wi:~ also conserve Fund mo:iies, thus makinq additior.al resources avail
acle to address other sites. 

As part of the Aqenc:y's effort to encouraqe PRP participation in 
remedial activities, tPA will consider the PRPs' role in conductinq RI/FS 
activities when assessinq an overall settlement proposal for the remedial· 
design and remedial action. For example, vhen the Agency performs a 
non-bindinq allocation of responaibility (NB~l, the Aqency may consider 
previous PRP efforts and cooperation. This vill pro,•ide an additional 
incentive for PRPs to be cooperative in conductinq RI/FS activities. 

Alt~ouqh EPA encouraqes P~P participation in co~ducting the RI/FS, 
the Aqe~.:y and CtRC~ ir.1pose certain conditior.s qove~inq their partici· 
pation. These conditior.s are intended.to a11ure that the RI/FS per
!ormed by the PRPs i1 con1i1tent vith Federal requirements and tha: 
there is adequate oversiqht of tho•• activitie1. These conditions are 
discussed both in Section III and.Attachment l of this =emo~andum. 

At the discretion of EPA, ·a "PRP (or c;roup o~ PRP•l may a11ume 
full responsibility tor undertakinq RI/l'S activitie1 pursuant to 
Section• 104/122 of CERCI.A. 'l'h• terms and conditions qoverninq the 
RI/1'5 ac:tiviti•• 1hould be specified in an Administrative Order. The 
use of Adeini1trative Orders 11 authorized in CER~ Section 122(d) (3): 
they an the prefened type of aqnement for Rl/!'S activities since they 
are authorized internally and therefore, may be neqotiated mere quickly 

1The leqal authority to enter into aqreements vith PRPs 11 found in Ct~C~A 
Section 122(a). This 1ec:tion then refers to re1pon1• action. conducted 
pursuant to Section 104(b). For the purposes of this quic!&nee, Sec
tions :04/122 will be cited when referrinq to such authority. 



than Con .. nt Decrees. Before SARA, Admini•trative Orders were siqned 
u1in9 the authorities of Section 106 of CERCLA. New provisions in SARA 
allow for Orders to be 1iqned using the authorities of Sections 104/122; 
Section 104/122 orders do not require EPA to make a finding of 1J1Dinent 
and au.bat&ntial end&n9e~nt. 

RI/FS activities developed.subsequent to the Administrative Order 
are set forth in a Statement ot Work, vhlch ii then embodied or 
incorporated b~ reference into the Order. A Work Plan describing 
detailed procedures and criteria by which the RI/FS will be performed is 
developed by the PRPs and, after approval by EPA, should also be 
incorporated by reference into the Adminiatrative Order. 

It is the responsib1lity of the lead ac;ency to ensure the quality 
of the effort if the PRPs assume responsibility fer conducting the R!/FS. 
Therefore, EPA will est~lish over1i9ht procedures and project cor.trols 
to ensure that the response actions are consistent w1th CERCLA and the 
National Contin9ency Plan INCP). Section l041a) (l) of CE~I.A mandates 
that no PRP be allowed to undertake an RI/FS unless EPA detenr.ines t~at 
the pa~y(iesl conduct1n9 the Rl/FS is qual1f1ea to do 10. In ad~i~io~, 
Section 1041&) Ill requ1re1 that a qualified party be contracted with or 
arran9ed for to a111st in overseeinq and reviewin9 the conduct of the 
R1/FS and, that the PRPs agree to reimburse EPA for the costs associated 
with the oversight contract or arran9eznent. 

••T ....... 1NIT:ATION OF ENFORCEMENT ACTIVITIES 

~part of effective lllAn&gement o~.enforcement activities, timely 
settlements for Rl/FS activitiea are to be pursued. This includes cor.auc
ti.ng PRP searches early ir. the a1te diacovery process and subsequent 
notification to all PRPs of their potential liability and of ~hei.r oppor
twaty to perform respc)nse acuvitie1. Guidance on conducting ti111ely 
and effe~ive PRP search•• is contained in the quidance 111anua1;··Poter.
t1ally Rasponsible Party Search M&nua1• (Auqust 17, 1967 - OSWER Direc
tive No. 9834.6). 

EPA policy has ~•n to notify PRP• of their pcuntial li&Dility for 
the planne~ rempon .. activities, to exch&n9e informAtion about the aite, 
and to provide PU• with an opportwuty to undert&lt• or tuance th• 
reapon .. activiti•• ~mselves. 1n th• past this has been accomrlishe~ 
by iaail\9 a •9eneral notice• letter to the PRPs. In addition to the 
uM ot tlte 9eneral notice letter, Section 122 <•) of CEJIC~ now authorizes 
EPA co u.. •special notice• procedures, which for an RI/FS, •s~lish a 
60 to 90 day mratoriua and formal negouation period. '1'he purpoH of 
the moratorium i• to prOYid• tJ.m for fo~l ne9otiation between EPA and 
t.he PRPs for conduct of IU/FS activiU••· 1n particular, u .. of th• 
spec.ial notice procedures tri99•r• a 60 day moratoriwn en EPA conduct of 
the IU/FS. D\lrin9 ~ 60 day 110ratoriua, if th• PRPa proVid• EPA with a 
•9ood faith offer• to conduct or finance the Rl/FS, the ne9otiation period 
can be exunded to a total of 90 days. EPA considers a good faith offer 
to be a written proposal w~ere the PRPa make a shoving of their qua.~1~i
cat1on1 and willinqness to conduct or finance the IU/iS. Minor deficier.
ci.e& .in the Pl\P1 1 1n1t1al a~ttals should not be grounds for a 

.· 



determination that the o!!er is not a 9ood faith of!er or that the PRPs 
are unable to perform the R!/FS. 

To facilitate, aznonq other thinqs, PRP participation in the RI/FS 
procesa, Section 122(e) (1) requires th• special notice letter to provide 
the names and addresses of other PRPs, the volume and natur~ of sub
stances contributed by each PRP, and a rankinq by volume of substances 
at the site, to the extent this infor1r1ation is available at the time of 
special notice. Re9ions are encouraqed to release this infonnation to 
PRPs when the notice letters are issued. To expedite settlements, 
Re9ions are also encouraqed to qive PRPs as much quidance as possible 
concernin9 the RI/FS process. It is appropriate to transmit to PRPs 
COFies of important quidance documents such as the RI/FS Guidance, as 
well as model Administrative Orders and Statements of Work. A model 
Administrative Order can be found in the memorandwn !rem Gene Lucero 
er.titled, "Model CERCLA Section 106 Consent Order for an RI/FS" 
(January 31, 1985 - OSWtR Directive No. 9835.5). This model order is 
currently beir.q revised to reflect SARA requirements and will be forth
comi~~. ~ ~odel Statemer.t of Work has been included as Appendix c to 
the R:/FS Guicar.ce, while a model Statement of Work for PRP-lead RI/FSs · 
is c~rrently be1r.9 develoFed by OwPt. Other Reqional and Headquarters 
qi.;idance relatinq to technical issues may be qiven to PRPs, as well as 
examples of project plans (plans that must be developed prior to the 
conduct of the RI/FSl that are of hiqh quality. A description of the 
re~~~rec proJect plans is included in Attachment I:. 

Althc~g~ use of the special notice procedures is discretionary, 
Re9ior.s are encouraqe~ to uae these procedures in the majority o! cases. 
I! £PA de~ides not to employ the special notice procedures described in 
Sectier. l22(el, t~e Aqenc:y will notify the PRPs in writinq of such a 
decisior., includinq an explanation as to why EPA believes the use of :he 
specia! r.c~ice procedures is inappropriate. Additional infol'!llation on 

.. ·th~ content o~ special notice letters, includinq th~ use of these ~otice 
provisions, car. be found in the meinor•ndwn entitled "Interim Guidance on 
~ctice ~et:ers, Ne9otiations, and Informatior. £xchanqe" (October :;, 
1987 • OSWER Oirective No. 9834.10). 

Section ~:ltf) Cl) requires that t~e State be ~otified of PRP neqo
tiations ar.d that an opportunity for State participation in such neqotia
tior.s be provided. In addi;i~n, Section 122Cj) (1) require• that if a 
r•l•a•• or threat of relea1e at the •it• in queation may have reaulted 
in damat•• to natural reaourcea, EPA muat notify the appropriate Federal 
or Sta1:e Truat .. and provide an opportunity for th• Tru•t•• to partici
pate in the neqotiationa. To 1i.mplify th• notification of Federal 
Tru•t"•• the A9•ney intend• to provide a liat of project• iJi the super
fund Ccmlprehenai,•• Accomplishments Plan (SCAP) to the Tru1t••• as notice 
to participate in th• neqotiAtions, In tho•• ca••• vh•re there ii reason 
to believe that a aiqnificant natural reaourc:e will be affected, direct 
coordir.4tion with th• Federal ar.d/or State Tr~stee will be required. 

. . 
1'1- .. 



:v. CO~"OITIONS FOR EPA INVO:~ IN, AND PRF IN:T!ATION OF, R!/FS 
ACTIVITIES 

Under Section 104(al {!) EPA may authorize PRPs to conduct RI/FS 
activities at any site, provided the PRPs can do so pr0111ptly and 
properly and can meet the conditions specified by EPA for conducting the 
RI/FS. These conditions are discussed in Attachment I of this appendix 
ar.d involve the scope of activities, the orqanization of the PRPs, and 
the PRPs' lar.c their contractors')· demonstrated expertise. EPA encour
ages PRPs to conduct the Rl/FS provided that the PRPs commit in an Order 
lor Conser.t Decree) under CERCLA Sections 104/1~2 (or Sectior.s 106/122 
for a Oecreel t~ con,uct a c~mplete R!/FS to ~h~ satisfaction of EPA, 
under EPA overs19ht. Overs19ht of RI/FS act1v1ties by the lead aqency 
is required by Section 104(al (1) and is intended to assure that the 
RI/FS is adequate for lead aqency identification of an appropriate 
remedy, and that it will otherwise meet the Aqency requirements of 
CERC:...A, t~e NC?, and relevar.t Aqency quidance. EPA will allow PRPs to 
conduct RI/FS activities and will provide review and cversiqht under the 
:c::owing 9e~e:al cir:-.:r.:stances. 

Erft's priority is to address those NP~ sites t~at have been ider.ti
fied on the SCAP. The SCAP is an EPA manaqement plan which identifies 
site- and activity-specific Superfund financial allocat1ons for each 
quarter of the current fiscal year. When employir.g Section l~~(el notice 
~rocedu:es, ErA will notify PRPs of its intention to conduct R:/FS ac~iv
ities at NPL sites in a manner that allows at least 90 days notice be!ore 
ocliqat1ng the funds necessary to complete the RI/FS (see Section ::: c: 
this quidance). Ourinq this time frame PRPs may elect to conduct the 
RI/FS, under the review and oversiqht of EPA. If the PRPs aqree to con
d~ct the RI/FS they must meet the conditions discussed in Attachment :. 
~te scope anc ten:is for conductinq the studies are .embodied in an Aqree
ment: as mentioned in Section ::, Adztinistrativ~ Crders are the preferred 
type o: A;reemer.t :er fI/FS activities; 

Eri. will not en~aqe in lenqthy discussions with PRPs over whether · 
the PRFs will conduct the RI/FS: rather, EPA will adhere to the t~me 
frames estac~ished by the See~ion 122 special notice provisions. :r. 
mos~ instances, once Fund resources have been obliqated to conduct the 
RI/fS, 

0

the PRPs will no lor.qer be eliqible to conduct the RI/FS activi
ties at the site. 

Th• actions described belov are typically taken to initiate RI/FS 
activitiee: 

o EPA develops a·1ite-1pecific Stat ... nt of Work ($CM) in advance 
of the •cheduled RI/FS start. This SCM i1 then provided to 
the PRP1 alonq vith a draft of th• Administrative Order (or 

2ror a State-lead enforcement site the State is re1pon1ible for over
siqht unless otherwise specified in the aqreem•~t between the State and 
EPA. EFA should maintain comm~nicatior. with the State to ensure that 
the State is provicir.g oversiqht of the remedial activities. 

A-5 



Consent Decree) at the initiation of ne9ctiations. <PRPa ftlay, 
vith EPA approval, submit a sin9le site rlan that incorporate 1 
the ele11111nts of &n SOW and a detailed Werk Plan as a first 
deliverable once the Aqreement has been 11qned. This cclllbin~c 
site plan must clearly set forth th• scope cf th• propcsec 
Rl/FS IJ\d would be incorporated into the Aqreement in place of 
the SOW.) 

Q FinAl provisions of th• SOW are ne9otiated with the Order. 

o EPA detenr.ines whether the Pl\Ps possess the necessary cap&b111-
ties to conduct &n IU/FS in a ti11ely &r.d effective manner (con
ducted si.multa.neously vith other ne9otiation1). 

o EPA develops a Coimnunity ~lations Plan spec1ty1n9 any act!v1-
tie1 that 111ay be required ot th• Pli.Ps. (Connunity relaticns 
activities~· d.l.1cus1ed in Attachlnent II.) 

c EPA determines 
overs19ht &r.d 
requ1remer.ta. 
of work, if a 

ccntractor and 1ta~! resources requirec fer · 
1r.1t~ates plar.n1n9 the necessary overs19ht 
This process may include preparin9 a Stateinent 

contractor ia to develop an •over1i9~t plan.• 

o tPA and PRPs identify and proc::ure any nece11ar)· •ssist&nce. 

o FRPs au=it a Work Plan t.o EPA for A9ency review and approval.' 
The \oiork Plan must present t.he methodoloqy and rationale for 
conducting t~e IU/FS as well as detailed procedures and require
ments, if such proced~rea have not been set forth in the Aqree
zner.~. This Werk Plan, vhich in 111est instances ii one of the 
first deliverables under th• Order, 11 co111111Cnly incorpora~ec 
into the Ac;xeement ~ollowin9 EPA approval. 

o PJ;.Fs are responsible for obtaininq _access to the site: however, 
i.f access cannot be obtained, EPA, vit.h the aaautance of COJ, 
vill aecure access •=j•ct ~ PU reilllburH•nt for th• costs 
incurred in ••c:urin9 such access. 

These standardized actions enmur• that the scope of th• Rl/FS activ
ities t.o be conducted by th• PJUla, and th• procedure• by which the IU/FS 
i• perfozmd, are consi•t•nt With EPA policy and quid.ance. Additional 
action• MY be required either for a technically complex sit• or for a 
site lldaar• a number of PRPa are involved. ~qardleaa of the cirC\1111-
stancea, t!ae action• li•t•d in thi• Hction 1hould be ne9otiated a1 
expeclitioualy •• poaaibl•.· Specific e1e .. nt1 of th••• actions are di1-
eu1•d in Att&dmant 11. 

V. DEVEWPMDn' OF THE Rl/FS ADMINISTJtA'l'lVE ORDER Oil COHSZlf'l' DECREE 

'nle PRPa must reapond to EPA'• notice letter by either declir.in9, 
withl.n the ti .. apecified, to participate in the Rl/!'S, or by offering a 
9ood faith proposal to EPA for performin9 th• IU/FS. Declinin9 to par
tic:ipau in the IU/FS may be i.mplled if the PJUls do not. ne9otiate d-.:nns 



the 110ratoriwn est.a.bliahed by the notice letur. If t.he ·PRPs hav~ 
declined i.o p&rticipate, or t.h• time specified has l•psed, EPA will 
obli9at.e funds for perfonra.in9 the Rl/FS. lf • 9ood faith propo~l is 
suDm.itted, EPA will ne9ot.i•te with the PRP1 on the scope and terms for 
conductin9 the Rl/FS. 

The results of successful neqotiations will, in mlt cases, be ccr.
tained in an Adlr..i.nistr•t1ve Order, or where th• site is in liti9•t1on, 
ln a J~CJ.cial Consent Decree entered into pursuant to Section 122(d) c! 
CERCLA. Gu1dance for the development of an Adllu.nistrative Order is pro
v1oed 1n OWPE's doCWDent •Aaz:Unistrat1ve Order: Workshop Al'ld Guid4r.ce 
Materials• (September 1984), and in the mea;)r&ndwn from Gene Lucero 
ent1tled •Medel Ct~CI.A Section 106 Consent Order for an RI/rs• (Janu
ary 31, 1985). (The latter c;uid&nce is currently beinq revised s1nce 
the prov1sions in SARA allow for Orders to be sic;ned u1in9 the author1-
t1es of Sect1ons 1041122.) 

Ari Adll\1nistrative Order <or Consent Decree) wi~~ generally con~air. 
the scope of act1vities to be performed (either as a Statemer.~ of Work 
or work Pl&nl, the oversigr.t roles and re1pons1bilities, and enforcezner.t 
options that may be exercised in the event of noncompliance (such as 
stlr~latec pen•ltiesl. In aadition to the above, th• A9reement will 
t.YFically include the follow1n9 elements, as aqreed upon by tPA, the 
PRPs, ar.c other siqr.ator1es to th• Aqreement. 

o Jurisd~cticn - Describe• EPA'• •uthcrity to enter into Adm.in
istrat1ve Orders or Conser.t Decrees. 

o Part.us bc'W".c! - Oescri.be& to who1r1 the Aqreement applies a.nd is 
b1nd1n9 upon. 

o Purpose - Oescril>es the purpose of the Aqreernent in tet111.S of 
U\Utual ObJ•C:t•Ves &r.d publ~c benefit. 

o F~ndin;s of fact, determination, and conclusions of law - Pro
vides a.n outl~ne of facts upon which the Aqreeinent ll baaed, 
inc:lu4in9 the fact that PRP1 are not •ubject to a leaaer stan
dard ·of li&Dility and will not receive preferential treat.JMnt 
fro• th• Aqency in conductin9 the lll/FS. 

o ~tice to the St&t• - Veriti•• t.h&t the State ha1 been notified 
of pen4in9 ait• activities. 

o tlork to be performd - Provides that PRP1 .w.it project ~la.ns 
~ th• lead-a9ency. for review and approval before collD9nc:in9 
IU/FS acuviti••· Project plua are thoH plan• developed in 
order to effectively conduct th• lll/FS project and include: a 
Work Plan, d••cri.bin9 the .. thodolOfY, rationale, and schedule 
of all t.a•ka i.o be perfoa.d d\a.rj.n9 the IU/l'S1 a Samplin9 anci 
Analy•i• Plan, d••cr~int ~ field aamplj.n9 procedure• ~ be 
performd a1 well •• th• q\a&lity •••urance procedure• which 
vill be followed tor ..mplin9 •nd analy•11 (inc:ludin9 a 
description of hov th• dat.A 9athered durinq the Rl/FS wil!. be 



manaqecl and the analytical procedures to be employed; and a 
Health and Safety Plan describinq health and safety precautions 
to be exercised while onsite. CMore information on the 
contents of these pro;ect plans can be found in Attachment :r 
of this appendix.) 

o Compliance with CERC!.A, the NCP, and Relevant Aqency Guidance -
Specifies that the actions at a site will comply with the 
requirements of CERCLA, the NCP, and relevant Aqeney quidance 
determined to be approi::"riate for site remediation. 

o Reimbursemer.t of costs - Specifies that PRPs will asswne all 
costs of performin9 the work required by the Aqreement. In 
addition, this section commits PRPs to reimbursement of costs 
associated with oversight activities. This includes reimburse
ment for qualified party assistance in oversiqht, as required 
by Section l04Cal (ll. This sec:tion should also specHy the 
nat~re ar.c kind o! cost docwnentation to be provided and the 
rrocess for bi:li~q and receiving payment. 

o Re~ortinc • Speci!ies the type and frequency of reporting that 
PRPs must provide to EPA. Normally the reportin9 requirP-~ents 
will, at a minimum, include th• required project plans as well 
as those deliverables required by the RI/FS Guidance. 
Adcitional reportinq requirements are left to the C:.iscretion 
of the Re~ions. That is, Regions may require additior.a: 
deliverables such as interim reports on partic:ular RI or rs 
activities. 

o Oesi9nated EPA, State,· and PRP project coordinators - Specifies 
tr.at £P~. eh• State, and PRPs shall each desi9r.ate a Fro;ect 
coorcir.ator. 

o Site access anc data avail&l1ility - Stipulates that PRPs shall 
allo• access to the site by EP~. ehe State, anc oversi;r.t per
sonnel. Access will be provided for inspe~tion and monitoring 
purposes that in any way pertain to th• work undertaken 
pursuant to ehe Order. In additinn, access •ill be providec 
in the event of project takeover. This section ·also stipu
lates that EPA w~ll be provided with all currently available 
data. 

o Record preservation - Specifies that all records must be mair.
tained by both parti•• for a minimum of 6 years after termina
tion of the Aqreement, followed by a provision requiring PPPs 
to otter th• sit• records to !PA before dest%Uction. 

o Administrative record requirement• - Provides that all infor-
111&tion upon which the.selection of remedy is based must be 
submitted to EPA in fulfillment of th• administrative record 
requirements pursuant to Section 113 of CERCLA. (Additional 
ir.fonnation on administrative record requirements is cor.tained 
ir. At.taci:unent III.> 



• 
o Dispute resolution - Specifies 1tep1 tc be taken if a dispute 

occur&. Th• Adir.1nistrative Order 1tates t.hat vith respect to 
all submittal• and vork performec, EPA vill be the final arbi
ter, while t.he court is the final arbiter for a Consent oecree. 
(More information on dispute re1olution can be found in Attach
ment IV of th11 appendix.) 

o Delay in £!rforma.nce/stipulated penalties - Specifies EPA's 
authority to invoke stipulated penalties for nonco111pliance 
with Oraer or Decree prov111on1. Section 121 of CERCI.A 
requires t.hAt Consent Decr .. 1 contain provisions for penalties 
lf• &n uaou.nt not tc exceed $25 ,000 per day. In ad~ition to 
stipulated penalties, Section 122(1) provides that Section 109 
c1v1l penalties apply for violations of Adzll1ni1trative Crders 
and Consent Decrees. Delays th.at endan9er putllic health anc/or 
t.he environment lllAY result ill te~n&t1on of t.he Aqreement .u-.o 
EPA talteover of the RI/!'S. (Mere intormation on stipulated 
pe~~ltie~ can be foUlld in the Office of Enforceiner.~ an~ co~
pliance Mc~itorl.ng's (OECM) •cuid&nce on the Use of Sti~ulated 
Per.alt1es in Hazardous Waste: Consent Decrees" (Seftelllber 21, 
1987) and in Attachment IV of t.h1s appendix.) 

o Finar:cial assurance - Specifies t.hat Pl\F1 should have adequate 
f1nanc~al resources or in1uranee covera9e to ad~ess liat>ili
t1es re:1ultin9 from t.heir RI/FS activities. When u11n9 con
tractors, PRPs 1hould certify that the contractors have 
adeq-..ate insurance coverage 01 that contractor liabilities are 
ir.demni f ied·. 

o ~ese:-vation of ri9hts - States that PRPs are not release~ from 
all CERCLA liability through compliar.ce with the Agreeme~t. or 
completion o! ~h• IU/FS. PRP1 may be released fr01n liability 
relatin9 d.l.rectly to Rl/FS·requirements, i! PRPs complete th~ 
RI/FS &CtlVltleS to th• 1&ti1fact1on o! EPA. 

0 Other claims - Prov1de1 t.bAt not.hinq in th• A9reement 1hall 
constitute a release fro~ Al'ly claim or liability ether t.ha.r., 
perhap1, for the co1t of t.h• Rl/FS, if completed to EPA 1at1s
fact1on. .Also provides that nothin9 in the Afireement shall 
conatitute preauthor1zation of a claim a9ainst the Fund under 
aJO.A. 'l'hi• sect.ion should also specify the condiU.ons for 
inO.mnificai.ion of the U.S. Governmnt. 

o Sub••qu•nt mochf1cation1/adc!.itional work - Specifi•• t.hAt t~e 
PJU11 are ~tted to perfozm any additional VC!rk or sutiae
quent 11:1dJ.f1cation1 which are not explicitly at.ated in the 
Work Plan, if EPA detenU.n•• Chat such work i• DHded to 
enable the .. 1ection of an appropriate re1pon .. action. 
(Attachment IV contain• additional infor11ation on thia 
cl•uae.) 



V!. STATEMENT OF. WORK AND WORK PLAN 

Baaed upon available models and quidance, the Reqion should prese~~ 
to the PRPs at the initiation of neqotiaticns a S~atement of Werk (SOWl 
and draft Administrative Order. The SOW describes the broad objectives 
and qeneral activities to be undertaken in the RI/FS. C'!'he PRPs may 
develop the sow if it is determined to be appropriate for a particular 
case. l Once the PRPs receive the SOW they develop a more detailed Work 
Plan, which should be incorporated by reference into the Order following 
EPA approval. The Work Plan expands the tasks descri~ed in the sow and 
prese~ts the rational and methodoloqy (includinq detailed procedures and 
schedules) for conductinq the RI/FS. It should be noted that EPA, rather 
than the PRPs, may develop the work plan in the ever.t of unusual circwn
stances. 

VI:. REV:£"..: AND OVERSIGHT OF THE RI/FS 

!c e~sure that the RI/FS conforms to the ~CP a~: the require~er.ts 
of CERC:A, i~=ludinq Sections 104(&) (ll and i::, EPA will review and 
oversee ?RF activities. Oversight is also required tc ensure that the 
R:;rs 1o::.1: res1.tlt in suf!icie~t infonnation to a:low for re111edy selec
tion by the lead aqency. 

7he oversiqht activities that EPA, the State, and other oversiqht 
persc~ne: will be performinq should be determinec prior to the initia
tion of the RI/FS. Different mechanisu will be uHd for the review and 

.oversiqht of different PRP products and activities. These mechanisms, 
and corrP!pondinq PRP activities, should be detertnined and if possible 
incorporated in the Order. Generally, the followinq oversiqht activi
ties should be specified: 

o ~eview of plar.s, reports, and records: 

o Cversiqht of field activities (incl1.t!ir.~ ~.;ointenance ·of reccrcs 
anc dccumantationlJ 

c Meetin91, and 

o Special 1tudie1. 

Section 104(a) (1) require• that th• President contract with or 
arran9e for a •qualified person• to as1iat in the over1iqht an4 review 
of th• conduct of th• Ill/TS. EPA believes that qualified persons, for 
the purpc»••• of over•••in9 RI/P'S activities, are tho•• firms or individ
uals vi~ th• profeeaional qualification1, expertise, and experience 
nece11ary to provide aeeurance _that th• A9ency is conductin9 meanin9ful 
and effective oversiqht of PRP activiti••· · In this context, th• quali• 
fied perscn 9enerally vill be eithe~ an ARCa, TtS, or R£M contractor. 
EPA employees, employ••• of other Federal a9•nci••• State employees, or 
any ether qualified person EPA determines to be appropriate however, may 
be asked tc perfcrm the necessa::· oversiqht functions. 
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As part of the Section 104 requirements, PRPs are requ·ired to reim
burse EPA for qualified party oversiqht costs. It is Aqency policy 
to recover all response costs at a site includinq all costs associatec 
with oversiqht. Additional quidance on oversiqht and project control 
activities is presented in AttachJ!lents III and IV, respectively. 

v::r. CONTROL OF ACTIVITIES 

EPA will usually not intervene in a PRP RI/FS i! activities are 
ccr.ducted in conformance with the conditions and ter111s specified by the 
Order. When deficiencies are detected, EPA will take immediate steps to 
correct the PRP activities. Oeficiencies will be corrected throuqh the 
use o: the followinq activities: (ll ider.tification of the deficiency: 
C2) demand :or corrective measures; (3) use of dispute resolution mecha
nisms, where appropriate: 14) imposition of penalties: and if necessary, 
!Sl FRF RI/FS ten:iination and project takeover or judicial enforcement. 
These activities are described in detail in Attachment !V of this appen
dix. 

:X. P~P PAR':':C:FA':':ON :~ AGtNCY-F::NANCEO RI/FS AC':'IVIT!ES 

PRPs that elect not to perform the RI/fS should be allowed an oppor
tu~ity for invclvement in a Fund-financed RI/FS. Private parties may 
possess tec~r.ical expertise or knowledge about a site whicr. wo~ld be 
useful in developinq a sound R!/FS. Involvement by PRPs in the develop
ment o: a Fund-financed R!/FS may also expedite remediation by identify
inq a~~ satisfactorily.resolvinq differences betweer. the Aqency and 
private parties. 

Sectic~ ::3 (k) (2) (Bl re~ires that interested persons, ir.:ludinq 
FR?s, be provided an cppc~tunity for participation in the developmer.t cf 
t~e admir.istrative record. PRP participation may include the submitta: 
c ~ i:-.:or::-.ation, relevant to the se:tectior. of remedy, :or inclusion i~ 

the record and/or the review of record contents and 1umnittal of c0111-
ments or. such contents. 

The extent of additional PRP involvement will be left to the discre
tion o: the Reqion and 11\ay include activities such as: 

o Access to the site to observe samplinq and analysis activities; 

o Access to validated data and draft reports. 

With respect to PJUI acce11 to a site, it i1 within the Reqions' 
discretion to impq1e conditions baued on safety and other relevant 
considerations. To the extent that the R•qion detetmine1 that access is 
appropria~e under the circumstances, PJU11 must reimburse EPA for all 
identifiable co1t1 incurred vith the connection of the ace••••• afforded 
the PRPs, and must execute appropriate releases in !aver of the EPA and 
its co~tractors. With re1pee~ to providin~ data, it sho~ld be notec 
t~a: the Region is reqi;~~ec t~ allo~ private citizens access to the s&Jne 
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information that is provided to the PRPs. 'Qle Reqions must therefore 
ta>te this into consideration when determining the extent of the PRF's 
involvement in a Fund-finar.ced RI/FS. 

Aside frOll\ participation in the administrative record, which is a 
statutory requirement, the final decision whether to permit PRPs to par
ticipate in other aspects of the Fund-financed R:/FS Cas well as the 
scope of any participation) rests with the Reqior.s. This decision should 
be basec on the ability of PRPs. to organize themselves so that they can 
participate as a single entity, and the abili~y o! PRPs to participate 
without undue ir.terference with or delay in ccm~letion of the RI/FS, and 
other factors that the Regions detet11ine are relevant. The Reqion ~ay 
tetir1inate PRP participation in Rl/FS development if unnecessary expe~ses 
or delays occur. 

X. CO~TACT 

For :ur~he: i~fort:\atior. on the subject matte: discussed in t~is 
interim guidance, please ccr.tact Susan Canqe CFTS 4~:-9805) of the 
Gui~ar.ce anc Oversight Branc~, Office Of Waste r:oqram Enforceme~t. 
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AT:' ACHMENT I 

CONO!T:o~s FOR PRP CONDUCT OF THE R!/FS 

Crganization ar.e ~anaqemer.t 

When several potentially responsible parties are involved at a site 
they must be able to orqanize themselves quickly into a sinqle represen
tative body to neqotiate with EPA. To facilitate this neqotiation pro
cess, EPA will ~ake available the names and addresses of other PRPs, in 
accordance with the settlement provisions of CERCLA Section l22(e). 
Either a single PRP or an organized qroup of PRPs inay asswne responsi
bility for development of the RI/FS. 

Scope of Activities 

As ~art cf the negotiatio~ p:-ocess PRPs must agree to fellow the 
site-spec~fi: State~ent of Werk (SOW) as the basis for conductin; an 
R:/FS. PR?s a:-e :-e~iree to submit an RI/FS Work Plan settir.g f::-t!": 
detailed procedures and tasks necessary to accomplish the RI/FS activ
ities describec in the sow. EPA may approve reason~le modifications to 
the sow and wi:l reject any requests for modifications that are not 
cor.sistent with CtRC:.A (as amended by SAR.Al, the NCP, the requirement5 
set forth in t~is cn:idance docwnent, the RI/FS Guidance, or other 
relevant CERC:~ qiJidance documents. 

Demonstrated Cacal:ilities 

PRPs must demonstrate to EPA that they possess, or are able to 
obtain, the technical expertise necessary to perfo?11\ all relevant activi
ties ider.ti!ied in the SOW, and. any amendments that ·may l::.e reasona::y 
ar.ticipat~c tc t!":at docwnent. In addition, PRPs must demonstrate that 
they posses~ the managerial expertise and have developee a inanagement 
p~a::-. su!!ic~er.t to ensure that the propoHd ·activities will be properly 
controlled and efficiently im~l8111ented. PRPs must also demonstrate that 
they possess the financial capability to conduct and complet~ the R:/FS 
in a timely and e!fec~ive manner. These capabilities are discussed 
brie!ly·below. 

o Oemcnstrated Technical Capability 

PllPI should "be required to demonstrate the technical capabilities 
of key 119r1onnel involved in exeeutinq th• project. Per•onnel qualifi
cationa aay "be dmnon1trated by 1ubmittinq resumes and references. PRPs 
~Y demonstrate th• capabilities of th• firm that will perfonn the wcrk 
by outlininq their past areas of business, relevant proJ•cts and experi
ence, and overall familiarity with the types of activities to be per
formed as part of the remedial investiqation and fea1ibility study. 

It is i~portant that qualified firms be retained for perfo?1fting 
RI/FS ac~ivities. Firms that do not have the necessary expertise fo: 
pe:!ormin~ F.:/FE= studies may create unnecessary delays in the proje~t 
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and may create situations which further endanger public health or the 
environment. These situations may be created when PRP contractors suD
mit insufficient project plans, submit deficient reports, or perfotlll 
inadequate field work. Furthermore, excessive Agency oversiqht may be 
required in the event that ar. unqualified contractor performs the Rl/FS: 
the Aqency may have to significantly increase its workload by providing 
repeated reviews of project plans, reports, and oversiqht of field 
activities. 

The PRPs must also demonstrate the technical capabilities of the 
laboratory choser. to do the analysis of samples collected durinq the 
RI/FS. If a non-CLP laboratory is selected, EPA may require a submission 
~rem the laboratory which provides a comprehensive statement of the labo
ratories' personnel qualifications, equipment specifications, security 
measures, and any other material necessary to prove the laboratory is 
qualified to conduct the work. 

o Ce~or.strated Management Capability 

P~?s ml.!st demonstrate that they have the adr:'.inistrative capabili
ties necessary for conducting the RI/FS in a responsible and timely 
manr.er. A management plan should be subinitted to EPA either during neqo
tiations or a! a part of the Work Plan which includes a discussion of 
roles and responsibilities of key personnel. This mana~ement plan 
should include an RI/FS te&m organization chart describinq responsibil
ities anc lines of authority. Positions and responsibilities should be 
clearly related to technical and managerial qualifications. The PRPs 
should also demonstrate an understandinq of effective communications, 
i~fonnatior. ~ar.agement, quality assurance, and quality control systems. 
PRPs usually procure the services of consultants to conduct the required 
R!/FS activities. The consultants must demonstrate, in addition to 
those req~~rements stated above, effective eor.traet manage·ment 
ca;:abili ties. 

c Oemcnstrated Financial Capability 

':'he PRPs should develop a comprehensive and reasonable· e1ti!llate of 
tte total cost of anticipated RI/FS activities. ErA ~ill .decice on a 
case-by-ease basis H the PRPI will be re~ired to demor.strate that they 
have the necessary financial resources available and committed to con
duct the RI/FS activities. The resources estimated should be adequa~e 
to cover the anticipated cost• for the RI/I'S as well a• the coats for 
overai91lt, plu• a mar9in for unexpected expenses. If, durinq the con
duct of the RI/I'S the net vorth of the financial mechaniam providing 
fundin9 for the RI/I'S i1 reduced to leas than that required to complete 
the r ... ininq activities, the PRPs ahould illDediately notify EPA. Under 
conditions specified in the Order, PRPs are required to complete the 
RI/FS rec;ardle1s of initial eo1t estimates or f inaneial mechani8m9. 
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o Assistance for PRP Activities 

If PRPs propose to use consultants for conductinq or assisting in 
the Rl/!'S, the PRPs should specify the tasks to be conducted by the con
sultants and su.bmit personnel and corporate qualifications of the pro
posed fir1!\s to the £?A for review. Verification should be made that the 
PRPs' consultants have no conflict of interest with respect to the proj
ect. Any consultants havinq eurrent EPA assi9"n1Dents as prime contrac
tors or as subcontractors must o~tain approval from their EPA Contract 
Officers before performing work for PRPs. Lack of clarificatior. on pos
sible conflicts of interest may delay the PRP RI/FS. EPA will reserve 
the riqht to review the PRPs' proposed selection of consultants and will 
disapprove their selection if, in EPA's opinion, they either do not pos
sess adequate technical capabilities or there exists a conflict of 
interest. rt should be noted that the responsibility for selection cf 
consultants rests with the PRPs. 
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INI':':AT!ON or p~p RI/FS ACT:\'I':':E:S 

:evelopment o! the Statement of Work 

After the PRPs have been identified in the PRP Search Report they 
are sent either a general notice letter followed by a special notice 
~etter or a qeneral notice letter followed by an explanation pursuant to 
Section 122(a) why special notice procedures are not beinq used. EPA 
will enqaqe in neqotiations with those PRPs who have su.blllitted a qood 
faith of!er in response to the notice letter and therefore have volun
teered to per!orzn the RI/FS. While the PRPs are demcnstratinq their 
capabilities for conductinq the RI/FS, EPA will neqotiate the terms o! 
the Administrative Order. Either an acceptable Statement of Work or 
Work Plan must be incorporated by reference into the Aqreement. 

7te Statement of work <SOW) is typically developed by EPA and 
describes, in a co~prehensive manner, all RI/FS activities to be per
fc~.e~. as reasonatly anticipated, prior to the onset of the project. 
The sow focuses on broad objectives and describes qeneral activities 
that wi:l be undertaken to achieve these objectives. Detailed proce
dures by which the work will be accomplished are not presented in the 
SOW, but are described in the s\lDsequent work Plan that is developed by 
the PR?s. :n certain instances, with the approval of EPA, PRPs may pre
pare a sinqle site plan incorporatinq the elements of an sow and a work 
Flar.. In such inst.ances, the site plan will be inco~porated intc the 

·order in place of the broader sow. 

o [se o! the EPA Model so~ 

.· En. t-.as developed a model SOW defining a comprehensive R!/!'S effort 
which is cor.tained in the RI/FS Guidance. AdC.:..t.iona:..ly, a m.ode.l so.: for 
a H.?-lea: R:/FS is being developed by OWPE a:-.: ,,.il:.. be !orthcOt:".inc;. 
The Regions should develop a site-specific SOW baaed upon the model<sl. 
RI/FS projects managed by PRPs will involve, at a minimuzn, all relevar.t 
activities set forth ~n the EPA model sow. Furtr.er, all plans and 
reports identified •• deliveral:>les in the EPA model SOW must be iden
tified as deliverables in the site-specific SOW and/or the Work Plan 
developed by the PRP1. Additional deliverables may be required by the 
Re9ion1 and should be added to the Adlllinistrative Order. 

o Modification of the EPA ~raft sow Requirements 

Th• aetiviti•• 1et forth in the model SOW are considered by EPA to 
be the critical RI/FS activities that are required by the NCP. PRPs 
should present detailed justifications ·for any proposed modifications 
and &Jnendments to the activities t•t.forth in the SOW. EPA vill review 
all proposed modif icationa and approve or disapprove their inclu.ion in 
the so~ based on available information, EPA policy and quidance, overall 
pro~ram objectives, and the requirelllents o! t~e NC? and CERCLA. EPA 



will not allow modificat1ons t~ .. t, in the judqment of the Aqency, will 
le•d to &n unsatisfactory RI/FS or incon11stencies with th• NCP. 

Review of the RI/FS ProJect Plans 

kI/FS projec:t plans include those pl&ns developed for the RI/FS. 
At a 11Ur.iznum t.he pro.)ect plans s_houla i.nclude • Work Pl•n, a Supl.i.n~ 
ar.d A.nalys1s Plan, • Health and. Safety Plan, and a Connunity Ralat.ions 
Plan. The Connun1ty Relat1on1 Plan is developed by EPA and should 
include a descr1pt1on of the PRPs' rol• in community rel•t1on1 activi
ties, lf &r.y. EPA review and approval of the work plan and sa.mplin9 and 
analys1s plan will usU&lly be required before PRPs can beqin site •ct1vi
ties. Ari exaznple when limited project activities m.ay be J.nltiated prior 
to approval of t.he project plans would be if addition•l information ~s 
required tc co1nplet.e the Sampl1n9 and Analy1i1 Plan. Add1t.1onally, con
dit1onol 6fprovals to the Work Plan and S&JDFling and An6lys1s Plan ~•Y 
be prov1ded in order to in1t1ate field activit1es ln • sncre t.iinely 
DIAnner. !t should be noted that EPA does not. "approve• the PRPs' Hea!t.h 
and Safet:r· Pl&J'\ but rat.her, it is reviewed to enaure the protection of 
publlc he Al th ar:d the env1ronment. The PRP• Ny be required to aznend 
the plan i! EFA aet•~nes that it does not ade~ately provide for such 
protect•or •. 

o Cont.er.ts of the Work Plan 

The Work Plu, expands the tasks of the SOW, and the responsib1li
t1es s~ec~fied in the Aqreeme~t, by present.in; the rationale and methoc
oloqy <including d•t.ailed procedures) for conducting the R!/FS. 
'l'yp1cally the Work Plan is developed afte1 the dr•ft Order and then 
~ncorporated into the Agreement.. In 10111e cases however, it may be •ppro
pr1ate for EFA to 4evelo~ ~h• Work Plan prior to actual·n•9oti•tion v1th 
the fkPs ar.d attach th• plan to the draft Aqreeznent •. The PRF ~I/FS work 
Fl&r. must be con11st•r.t w1t.h c:ur~ent.EPA c,u1cance. Guidance on develop
in; acce~t~l• Work Plans i• avail~l• in·the JU/FS Guidance. Addi• 
tional quid&nce will be forthcom.n9 ui t.he propoHd NCP. Once the Wazk 
Plan i£ approved by EPA, it beco11ea a ~lie document and by th•. t.erma 
o! the A~reement., should be incorporated by reference into that docwnent. 
The w.ork Plan should, at a ainilNID, contain the followin9 elements. 

lntroduc:tion/Back;round Statement - PRP• ahould provide an int.ro-
4\lci.ory or b&ck9round at.atemnt deacrUlin9 theu understanding c! 
the wort to be performd at the aite. Thu ahould include histor
ical a1te information and should h19hli9ht preaent 11te conditions. 

Cl:ljectivea - A au·tement of what ia to be accomplished and how the 
info~tion will be utilized. 

Scope - A detailed description of the work .to be performed 
1ncluding a d•finition of work l~ta. 

MAna9ement Plan - A deacription of ~· projec:t ma.na9ement 1howin; 
personnel v1th aut.horicy and responsibility for the appropriate 
asp•cts o! ~he project and spec1f1c tasks ~o be perfor11aed.. A 
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1in9le per1cn 1hould be identified as h&vin9 overall respcn•ibi!ity. 
for the proJ•ct and specific tasks to be performed. 

Work Schedule - A 1t.atement outlining the schedule for each of the 
required activities. This could be presented in the form of a 
Gantt or N.le1t.one chart. The schedule in the wcrJc plan inust much 
th•t 1r. th6 draft order. 

t..ell.ver~les • A description of the work products that will be 
s~tted and their schedule fer delivery. The achedule should 
include specific dAtes, if possible. Overvise, the schedule 
shoulc be in terms of the number cf days/week after approval 
of the work plan. 

o Cont.en ts of the Samph.n9 and Analysis Plan. 

A Sa:nphn9 a.nc! Ar.alysis Plan (SAP) iwst ti~ su:ot:Utted by the PRFs 
before i~~t1&tion of releva~t field activities. This pl&li contains two 
separate elements: a Field Sa11plin9 Pla.n and a Quality Aasura.nce Project 
Pla~. These docwnents were previously aw=u.tt~d as sep.&rate delivera.tles, 
but are now ccmbir.ed into one docuznent. Tbouc;~. the SAP ii typ:i.cally 
isnplesr.ented by PRP contract.on, it is the respor.sib1lity of the Pi\Ps to 
ensure that th• 9oals and standards of the plan are .. t. (Verification 
that th6 9oal and stancards of the SAP are inet will also be part of EPA's 
oversi9ht respcr.~l.bilitie1.> The SAi should contain the followin9 ele•. 
mer.ts: 

F1ela Sa!f lin9 Pl&11 - Th• Field Sa.mplinq Plan includes a detailed 
desenpt1or. of a·11. Rl/FS auipbn" anc! analytical aeuvitus that 
will be performed. Th••• activities ahould be consistent wit.h the 
~Ci and relevant CERCLA c;uidance. Fu~er ciuid&nce on. developing 
Fielc S~l1n9 Plana ia presented in the F~/FS Guid4nce. 

Quality Aaaurance Project Plan : The SAP· lftUlt include a detailed 
descrip~1on of quality asaurance/quality control (QA/QC) procedures 
to be employed durin9 th• JU/FS. 'ftua aect"ion i• intended to ensure 
that the Rl/P'S i• baaed on the correct level er extent cf a&mf~in9 
and.analyaia required ~o produce aufficient data fer evaluat1n9 
r ... d.ial alternativea for a 1pecific aite. A aecond c~jective is 
to enaur• th• quality of th• dau collected durin9 th• ltl/FS. 
Guidance on appropriate QA/OC procedures uy be found in the RI/FS 
Qaid&nc:e aa wll aa •cau Quality ctljectivea for th• RI/FS Process" 
(llarcb 1987 - OSWEil Direct.ive Ho. 9355.0-78). 

If ~e SAP 91DCU.fiea any procedurea eat&bliahed in relev_.nt c;uid&nce, 
it ~t provide an expl&nation and juat1fi.cat~on for t.h• chan9e. 

o Cit.her Projec:t Plana 

Other project plan• that are likely to be required in th• Rl/FS 
~roe••• include the Health and Safety Plan and the Coanunity Relations 
Plan. 
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Health and Safety Plan - PRPs should include a Health.and Safety 
Plan either as part of the Work Plan or as a separate document. 
Th• Health and Safety Plan should address the measures taken by the 
PJUll to ensure that all activities will be conducted in an environ
mentally safe manner for the workers and the surrounding community. 
EPA reviews the Health and Safety Plan to ensure protection of 
public: health and the enviroNnent. ·EPA does not, however, •approve• 
this plan. Guidance on the appropriate contents of a Health and 
Safety Plan may be found in _the RI/FS Guidance. In addition, 
Health and Safety requirements are found in •osHA Safety and Health 
Standards: Hazardous Waste Operations and Emergency Response• 
(40 CFR Part 1910.120). 

Cotm1unity Relations Plan - EPA must prepare a C011111unity Relations 
Plan for each NPL site. The extent of PRP involvement in community 
relations activities should be detailed in this plan. Additional 
infonnation on Coznmunity Relations activities is contained below. 

o Review and Approval 

FRFs m~st submit all cf the required RI/FS project plans !with tte 
exception of the Community Relations Plan which is developed by EPA) to 
EPA for review, and in the case of the Work Plan and SAP, approval. EPA 
will review the plans for their technical validity and consistency with 
the NCP a~d relevar.t EPA quidance. Typically, the Agency must review 
and approve these plans before FRPs can begin any site activities. Any 
disagreements that arise between EPA and PRPs ~ver the contents of the 
plans should be ~esolved accordinq to the procedures set forth in t~e 
dispute resol~tio~ section of the relevant EPA/PRP Agreement. 

Comzr.unitv Relaticns 

EP~ is responsible for developin9 and implementing an effective 
coinznunity relations proqram, reqardles~ of vhether R1/FS activities are· 
Fund-financed or conducted by PRPs. At State-lead enforcement sites, 
f~nded by EPA under Superfund Memoranda of A;remnent (see the •Draft 
Guidance on Preparation of a Superfund Me1110randum of Agreement (Octo
ber 5, l9Si - CSWtR Directive No. 9375.0-01)), the State has the respc=-.
sibility for development and impl81ftentation of a community relations · 
proqrazn. PRPs may, ~nder certain circumstances, assist EPA or the State 
in implementing th• community relations activities. For example, PRFs 
uy viah to participate in ccmmunity meetin91 and in preparin9 fact 
sheeta. PRP participation in community relations activities vould, how
ever, be at th• discretion of the ,Regional Office, or the State, and 
would req\air• over1i¢\t by the lead-a9ency. !PA vill not under any cir
cumst&ncea ne9otiate pr••• r•l•a••• vith PRPs. 

EPA de•iCJn• and i.Jnplmnent1 community relations activities according 
to CIRCU and th• NCP. A COlllllNnity Relation• Plan must be developed cy 
EPA for all NPL aite1 as described by th• !PA quidance, •cC11111unity Rela
tions in Superfund: A Handbook• (U.S. !PA, 1988 - OSWER Directive 
No. 9230.0-03). The Cotr111unity Relations Plan znu1t be independent of 
!":.egotiations wi-:h P~Ps. Guidance for conductin9 community re!.atio:-.s 
ac-:ivities at Super~und enforcemer.t sites is 



spec1fically addressed by Chapter VI of the Handbook and the EPA memo 
entitled •co1111Nnity JWlations Activities at Superfund £r,fcrce1Dent 
Sit•s--Interill Guid&nce• (Novelllber 1988 - OSwtR Directive 
No. 9230.0•JB). In 901nl! instances the decision re9ard1n9 PJUI participa
tion in COlllllunity relations activities will be llWlde ofter the C0111111un•ty 
Relations Plan has been developed. As a result, the plan will need to 
be snodified by EPA to r•flect Aqeney and PRP roles and re1pon1il:>il1t 1es. 

E.r.k, er the St.ate, will pr.ovide the C0Jr111U11ity ~elations Pla11 to all 
interested r&rties At the ..... ti.lie. In 9eneral, if the CAie has not 
been referred to the Department ct Justice (DOJ) for liti9&tion, cozn
munity r6lat1on1 activities aurinq the Rl/FS should be the &ame for 
Fund- and PRP-ltaad utes. If the case has been <or llWly potentially be) 

referred to DOJ for liti9at1on, constraints will probably be placed or. 
the scope of activiuea. The EPA C.oanunity Relations Plan may be mc.lil.
fied after consult.ation with the technical enfcrce~•nt staff, the 
il.e91onal Counsel .vid other ne9otiation tau members, includin9, i! the 
case is referred, th~ lead DOJ or Assist.ant United States Attorneys 
(1.e., the l1t19at1on team). This technical ar.d le9al staff ~ust be 
consultee prior tc &ny public meeti.n9s or cilssezru.nation of fact sheets 
or other lJ'lfonution; apFro"al must be ol:tained prier to releases of 
information &n~ ~iscussions of technical infonDAtion in advance. PRP 
partici1-&tion in i.mplementin~ community relatior.s activities will be 
subject to EPA <er State) approval in aCUr.ir.istrative settlements and 
EPA/00.: 1n civil actions. IC.ey activities specific to cclllllr.J:.ity relations 
pr09rams for enforcement •ites include the followin9: 

o Public .Wview of Werk Plans for Adlni.nistr•tive Orders 

The PRP Work Plan, as approved by EPA, is incorporated into the 
Administrative Order (or Consent Decree). Once the Aqreeznent is s1c;nea, 

.· it becomes a public: doewriant. Althou9h there i• no requirement. for 
public cc~~nt on &n ~nistrative Order, Re91onal staff are encoura9ed 
~o announce, after the Order is final, that th• PRP is conductin9 the 
IU/FS. ~lication of not1ce and a correspon~~i JO-day coanent per•oa 
is required hovev.r, for Conaen~ Deer•••· 

o Availability of RI/FS lnfo%mltion from th• PRP• 

PRPs, in a9r .. ui9 to ·conduct the IU/FS, ~•t also agree to prov1de 
all infozmation necessary for EPA to implement a Cmmnu.nity Relations 
Plan. !'be A;r .... nt should identify the types of information that PRP1 
will provide, and cont.ail\ concUuone concarnin9 the provision of this 
infoz.Uon. EPA should provide the PRPs vith th• content of th• plan 
so t.hat the PRPa can fully anticipate t.he type of infol"l\Ation ~t will 
be Mde ~lie. All informat~on sutaitted by PRPa vill be 8\lbject to 
public inepeetion (i.e., availabl .. ~cna9h Freedom of InfoJ:Mt.ion Act 
requests, public dockets, or the adlU.niatrative record) unl••• th• 
information "9et.s an exemption: An eXA11pl• would be if t.he infozsation 
11 deemed either •• enforcem.nt .. neitiv. by EPA, or tNaines• confi
dential by !PA (baaed on the PRPs' repreaent.ations), in conformance v1th 
40 CFR Part 2. 



Development of the ATSDR Health Assessment 

Section l04(j) (6) of CERCI.A requires the Agency for Toxic Substances 
and Disease Registry (ATSDRl to perform health assessments at all NPL 
fac~lities according to a specified schedule. The purpose of the health 
assessment is to assist in determining whether any current or potential 
threat to human health exists and to determine whether additional infor
mation or. human exposure and associated health risks is needed. 

The tPA remedial project manager (RPM) should coordinate with the 
appropriate ATSOR Reqional representative for initiation of the health 
assessment. In general, the health assessment should be initiated at 
the star: of the RI/FS. The ATSOR Regional representative will provide 
infonnation on data needs specific to performing a health assessment to 
ensure that all necessary data will be collected durinq the RI. 

7he R?~ a:1: -:~e A7SOR Reqional representative should also coordinate 
the trar.s~issio~ ar.d review of pertinent documents dealing with the exte~~ 
anci na-:·~:-e cf site cor.tamination (i.e., applicable techr.ical memoranda 
and the d:af~ R!l. As ATSOR has no provisions for withholdin; documents, 
if req-.:e5-:ed !::y tl".e pu!:lic, the P.PM must discuss enforcement sensitive 
documents and drafts w1:h the A~SOR Reqional representative rather than 
providing co~ies to them. This will ensure EPA's enforcement confiden
tiality. F~rther quidance on coordination of RI/FS activities with ATSDR 
can be found ir. the document entitled •Guidance for Coordinatinq ATSDR 
Health Assessment Activities with the Superfund Remedial Process" 
(March l9Si - OSWER Directive No. 9285.4-02). 

EPA wil: review RI/FS plans and reports as well as provide field 
cve:sight of PR:: activities during the R!/FS. To er.sure that adequate 
resources a:e committed and that appropriate activities are performed, 
EPA shoul~ develop ar. oversi9ht plan that defines the oversight activi
ties that ~~s: be perfonned including EPA responsibi:ities, R:/FS prod
ucts to be reviewed, and site activities that EPA will oversee. In 
plannin9 fer oversiqht, EPA should consider such factors as who will be 
performin; oversight and the schedule of activities that will be moni
tored .. A trackinq 1y1te11 for recording PRP·milestones should be devel
oped. This system should also track activities performed by oversight 
personnel and other appropriate cost items such as travel expenses. 

Identification and Procurement of EPA Assistance 

In accordance vith Section 1041a) (ll EPA must arranqe for a quali
fied party to a11i1t in oversiqht of the RI/!'S. The !ollovinq section 
providH quidance for identifying and procuring such auinance for EPA 
activitiu. 
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o Assistance for EPA Activities 

Al specified in Section l04(a) <ll, EPA is required to contract wi~~ 
or arranqe for a qualified person to assist in oversight of the RI/FS. 
Qualified indi~iduals are those ;roups with the pro~essional quali!ica
tions, expertise, and experience necessary to provide assurance that the 
Aqency is conductin; appropriate oversi;ht of PRP RI/FS activities. 

Nor!!lally, EPA will obtain oversiqht assistance either throuqh the 
Technical Enforcement Support <TES) contract, the Alternative Remedial 
Contracts Strateqy Contract (ARCS), or occasionally through the Remedia: 
Action (REM> contracts. In some cases oversight ass1stance may be 
provided by States through the use of Cooperative Agreements. Oversiqh~ 

assistance may also be obtained through the U.S. Army Corps of Engineers 
or other qovenunental aqencies; interaqency Agreements should be utilizec 
to obtain such assistance. 



A 'rI' ACHMENT II I 

REVIEW ANO OV!RS!G'R~ OF TH[ RI/FS 

Review of Plans. Repcrts, and Records 

EPA will review all RI/FS products which are sul:lmitted to the Aqency 
as speci!ied in the Work Plan or.Administrative Order. PRPs should 
ensure that all plans, reports, and records are comprehensive, accurate, 
and consistent in cor.tent and format with the NCP and relevant EPA q\:id
ance. After this review process, EPA will either approve or disapprove 
the product. I! the product is found to be unsatisfactory, EPA will 
noti!y the PRPs of the discrepancies or deficiencies and will require 
corrections within a specified time period. 

o Pro)ect Plans 

EPA w~:: review all ~reject plans that are slll)mitted as ~eliver
atles i~ fulfillment o! the Aqreement. These plans include the Work 
Plar., the Sampling and Analysis Plan <including both the Field Sainplinq 
Plan and the Quality Assurance Project Plan), and the Health and Sa!ety 
Plar.. If the initial sumnittals are not sufficient in content or scope, 
the RPM will request that the PRPs submit revised doc1.m1ent(sl !or review. 
EPA does not "approve" the PRP's Health and Safety Plan but rather, it 
is reviewed to ensure the protection of public health and the environznent. 
The PRP's Work Plan and Sampling and Analysis Plar., on the other hand, 
must be reviewed and approved prior to the initiation of field activities. 
Conditional approval to these plans may be provided in order to initiate 
field activities in a more timely manner. 

The P~Ps may be required to develop additional Work ~lans or modi!y 
the initial work Plan contained in er created pursuant to the Aqreemer.t. 
These chanqes may result· from the .need· to: ( ::i re-evaluate the RI/FS 
act1v~t1es due either to changes in er unexpected site conditions; . 
(2) expand the initial Work Plan vhen additional detail is necessary: or 
<Jl modify er add products to the Work Plan based en new information 
(e.g., a ne~ pop~lation at riskl. EPA will review •~d &~prove all work 
Plans and/or modif icaticns to Work Plans once they are sumnitted for 
review. 

o Repona 

PaP• vill, at a nun1mum, submit monthly progress reports, technical 
memoranduma or repons, and the draft and final RI/FS reports as 
required in the Aqremnent. To assist in the developnent of the RI/FS 
and review of documents, additional deliverables may be specified by the 
Re9icn and included in the Aqreement. These reports and deliverat)les 
will be reviewed by EPA to ensure that the activities specified in the 
order and approved Work Plan are bein9 properly implemented. These 
reports will qenerally be submitted accordin9 to the conditions and 
sched~le set forth in the A~reement. E~el!l•nts cf tte PRr reports are 
d!.scussed below. 
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Monthly Proqress Reports - The review of monthly proqress reports 
is an important activity performed durinq oversiqht. These reports 
should provide sufficient detail to allow E~A to evaluate the past 
and projected proqress of the RI/FS. PRPs s~ould sub~it these writ
ten proqress reports to the RPM. The repor"; should describe the 
actions and decisions taken durinq the pre~ious month and activities 
scheduled durinq the upcominq reportinq period. In addition. tech
nical data qenerated durinq the month (i.e., analytical results) 
should be appended to the report. Pr09ress reports should also 
include a detailed statement of the manner and extent to which the 
procedures and dates set forth in the Aqree~e~';/Work Plan are beinq 
met. Generally, EPA will determine the adequacy o! the performance 
of the RI/FS by reviewinq the followinq sU:jects discussed in pro
qress reports: 

o Technical Summary of Work 

The mcr.-:hly repc:"; will describe the a:'::.\'l ':l.es anc! accOt!lplis!-.
me~ts performed ';O date. T~is will qenerally include a descrip
tion o! all field work completed, such as s&:npling events and 
i~stallation of wells: a discussion of ar.alytical results 
received: a discussion of data review activities: and a dis• 
cussion o! the development, screening, and detailed analysis 
of alternatives. The report will also describe the ac~ivities 
to be performed durinq the upcominq mor.tt. 

o Schedule 

EPA will oversee PRP compliance with respect to those sched
ules specified in the Order. Delays, with the exception cf 
those specified under the Force Majeu:e clause of the Aqree
ment, may result in penal ties, if war:ranted. · The RP~ shou1d 
be i?TUT1ediately notified i! PRPI cannot perfonn re~ired 
activities or cannot provide"the requirec deliver&Cles in 
acccrdance with the schedule specifieC. ir. t.he work rlan. In 
addition, PRPI should notify the RPM when circumstances may 
delay th• completion of any phase of the work or when cir
cw:istances may delay access to the site. PRPs should also 
provide to th• RPM, in writinq, the reasons for, and the 
anticipated durat~on of, such delays. 'Any measures taken or 
to be t&Jtan by the PRP1 to prevent or miniJlliz• the delay 
should be described includinq the tiaet&bles for implementing 
such •••auras. 

o lud9et 

Th• relationship of budqets to expenditures should be trackee 
where the RI/TS is funded vith a financial mechanism estab
lished by the PRPs. If site ac:tivitiH require mere funds 
than oriqinally estimated, EPA must be assured. that the PRPs 
are financially able to undertake additional expenditures. 
Wh~le EPA does not have the authority to review or approve e 
rR~ bu~qe~. evaluating costs durinq the course of the RI/FS 
allows !PA to effectively monitor act:..,·1ty to ensl:re timel:: 
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canpletion of R!/FS activities. If the PRPs run over budqet, 
EPA must be assured that they can continue the RI/FS activi
ties as scheduled. Therefore, if speci!ied in the Aqreement, 
PRPs should sul:imit budqet expenditures and cost overrun infor
mation to EPA. Budqet reports need not present dollar amounts, 
but should indicate the relationship between remaininq avail
able funds and the estimate of the costs of remaining activities. 

o Problems 

Any problems that the PRPs encounter which could affect the 
satisfactory performance of the RI/FS should be brouqht to the 
izm1ediate attention of EPA. Such problems may or may not be a 
force ma)eure event, or cau1ed by a force majeure event. EPA 
will review problems and advi1e the PRPs accordingly. Problems 
which may arise include, but are not limited to: 

Delays ir. mobilization or access to necessa~y ec:r.;ipine~~: 

~r.ar.ticipatec laboratory/analytical time rec:r.;irements: 

~nsatisfactory QA/QC per!onz1ance: 

F.equiremen':s !or additional or more CO!T'.plex samplinq: 

Prolonged unsatisfactory weather conditions: 

Unant~cipated site condition11 and 

~nexpected, complex cosmnunity relations activities. 

Other Repcrts - All other reports, such as tec~~i:al repor~s and 
dra!t a~c !inal RI/FS reports, should be 1W::lmittec to EPA accordinq. 
to the schedule contained in the Order.or the approved Work Plan. 
EPA •i:: review and approve these reports as they are su.klmitted. 
Suqqested format• for the RI/FS report• are presented in the Rl/FS 
Guidance. 

o · Records 

PRPI 1hould pre1erve all record1, document1, and information of any 
kind relatin9 to the performance of vork at the 1ite for a minimwn of 
6 year• after cc:1111pletion of the work and termination o! the Administra
tive Order. After the 6-year period, th• PRPI 1hould offer the records 
to EPA before their de1t:uction. 

Document control should be a key el ... nt of all recordkeepin9. The 
followinq a~tiviti•• require careful recordlteepin; and will be 1ubject 
to EPA oversight: 

Administration - PRP adznini1trative activities should be accurately 
docwnente~ and recorded. Necessary precautions to prevent errors 



or· t.he loss or m.i.au.terpret.ation of ci.at& should be t.aken. At • 
~l.mwr., the toll0"1n9 adzninistrative actions should be doc:ument.ed 
and recorded: 

Contractor work rlans, contracts, and chan9e orders; 

Personnel changes; 

Connunic&tions between and ~n9 PP.rs, the State, an~ !FA 
off1c1als re<J&rdin9 technic:&l aspects of the 1\.1/FS; 

Permit application and award (if applic&.ble); and 

Cc.st overruns. 

Technical Analysis - S&mples and ~~ should be h&ndled accordinq 
to procedures •et forth in the S&mplJ.n9 &r.c Atlalysis Plan. Ooewne~
tatior. est&blishinq adherence to these procedures shoula 1nclude: 

Sample labels; 

Sh1ppinq fonns; 

Chain-of-custody forms; ana 

Fuld 109 bocks. 

All ar.alyucal dat.a ir. the Rl/FS process should be mana9ed as set 
fort~ in th• S&11pl1n9 and Analysis Plan. Such analytical d.&t& ~~J 
be the ·rroduct of: 

Contractor la.Dciatories; 

Environ11aental and pl.lblic healt.h studies; and 

~•liability, performance, and izarl ... nt&l)ility studies of 
remacilal alternat.ivea. 

Decision Making - Actions or communications &me1ng PRPs that involve 
dec1sion1 attectin9 technical aapec:ts of the JU/FS should be docu
.. nted. Such action• and COllllWU.cations include tho•• ot the proj
ect ..na9ez (or other PRP 11ana9 ... nt entity), at .. rU.9 CCllllUttees, 
or contract.o~•· 

o Abiniatrative Record Requirwnta 

14'ction 113(k) ot CERCLA require• that th• A9•ncy ••Ubli.sh an admin
istrat~v• record upon which th• .. 1ec:tion of a reapon .. ac:tion ii baaed. 
A 1u99eated liat of doeu11ants which ue .:>It likely to be included in 
any adequa~ adminiatrative record ~• provided in the ...arandull entitled 
•oraft Interim Guidance on Adllll.nistrativa r.cords for Selection of CE~Cl.J. 
1'esponse Actions• (June 23, 1988 - O~R Direct~ve Mo. 9833.3A). Mere 
detailed guidance will be for~hcom.in9, includir.; c;uidance·provided in 
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the revisions to the NCP. There are, however, certain details associ
ated with compilinq and maintaininq an administrative record that are 
1.1nique to PRP RI/FS activities. 

EPA is responsible for eompilinq and maintaininq the adJllinistrative 
record, and 9enerating and updating an index. I! EPA and the PRPs 
mutually agree, the PRPs may be allowed to house and maintain the admin
istrative record file at or near the site1 they may not, however, be 
responsible for the actual compil•tion of the record. Housing and main
taining the administrative record would include setting up a publicly 
accessible area at or near the site and ensuring that doc:uznents re~ain 

and are updated as necessary. EPA must always be responsible for decid
ing whether docwner.ts are included in the administrative record: trans
mitting records to the PRPsr and maintaining the index to the repository. 

The infonnation which may comprise the administrative record must 
be available to the public !rOtll the time an RI/FS Werk Plan is approved 
by EPA. Once the Work Plan has been approved the PRPs must transmit tc 
EPA, at reasonable, reqular intervals, all of the information that is 
generated during the RI/FS that is related to selection of the remedy. 
The required documentation should be specified in the Administrative 
Orcer. The Agreement sho~ld also specify those documents generated prior 
to the Rl/FS that must be obtained from the PRPs for inclusion in the 
recorc file. This may include any previous studies conducted under State 
or local authorities, management documents held by the PRPs such as haz-· 
ardcus waste shipping mar.ifests, and other information about site charac
teristics or conditions not contained in any of the above documents. 

o Field Inspections 

•Field inspections are ar. important oversi9ht mechanism fer determin
ing the ade~ua.cy of the work perfonDed~ EPA will therefore conduct fie~c! 

inspections as part o! its oversight responsibilities. The oversig~t 
inspections should be performed in a way that minimizes interference 
with PRP site activities or undue complication of field activities. EPA 
wi:l ~ake corrective steps, as described in Sect1on ~:! and At~ac!ime~t I> 
of this appendix, if unsatisfactory performance or other ·deficiencies 
are identi! i•d. ·· 

Several f ield•related tasks may be performed during oversight inspec
tions. Th••• ta•k• include: 

on-•it• pr•1•nce/in1pection - Al specified in Sec~ion 104(•) (3} I 

EPA reserves the ri9ht to conduct on-site inspect1ons at any reason
able time. !PA vill therefor• establi•h an on-1it• presence to 
assure itself of th• quality of work bein9 conducted ~y PRP1. At a 
minimuzn, field oversight will be conducted durin9 critical times, 
such as the installation of monitorin9 well• an4 durin9 1amplin9 
events. EPA vill focus on whether th• PRPs adhere to procedures 
specified in the sow and work Plan(sl, especially those concerr.inq 
QA/QC procedures. Furt~er guidance regardin9 site characterizatier. 

.. 



activities is presented in the RI/FS Guidance, the "Compendiuzn of 
Superfund Field Operations Methods" (Auqust 1987 - OSWER Directive 
No. 9355.0-141), the •RcRA Ground Water Teehr.ieal Enforcement 
Guidance Oocwnent" (September 1996 - OSWER Directive No. 995C.l>, 
the NIIC Manual for Groundwater/Subsurface Investiqations at 
Hazardous •aste Sites (U.S. EPA, l98lc), and OWPE's forthcominq 
•Guidance on oversiqht ot Potentially Responsible Party Remedial 
Investiqations and Feasibility Studies.• 

Collection and analysis of samples - EPA may collect a number of 
QA/QC s&mples ineludinq blank, duplicate, and split s&Jnples. T~e 

results of these sample analyses will be compared to the results of 
PRP analyses. This comparison will en&.ble EPA to identify poten
tial quality control problems and therefore help to evaluate the 
quality of the PRP investiqation. 

Envirorune~tal Monitorinq - EPA may supplement any P~P envirorunental 
mor.it=~inq activity. Such supplemental monitorinq may include ai~ 
er water studies to detennine additional migration of sudden 
releases that may have occurred as a result o! site activities. 

o QA/QC Audits 

EPA may either conduct, or require the PRPs to conduct (if speci
fied in the Aqreement) , l&.boratory audits to ensure compliance with pro
per QA/QC and analytical procedures, a1 specified in the Sampling and 
Analysis Plan. These audits will involve on-site inspections of labora
tories used by P~Ps and analyses of. selected QA/QC samples. All proced
ures must be in accordance with those outlined in The User's Guide to 
the Cor.tract L&.boratorv Proqram, .(u.s. EPA, 1986) or otherwise specified 
in the Sa~plinq and Analysis Plan. 

Chain-of-custody procedures will be evaluated by EPA. ·This evalua
tion will focus on determinin9 if the PRPI and their contractors adhere 
to the procedures set forth in th• Saaplin9 and Analysis Plan. Proper 
chain-of-c~stody procedures are described in the National Enforcemer.~ 
Investiqation Center (N!:ICl Policies and Procedures Manual, (U.S. EPA, 
l98lb) • Evaluation of chain-of-custody procedures will occur durir.; 
laboratory audits a1 well a& durin9 on-aite inspections of 1am.plin9 
activities. 

~e•tinqa 

Meetin91 between EPA, th• State, and PRP• ahould be held on a requ
lar baai1 (a1 specified in th• _Aqreement) and at critical times durir.~ 
the Rl/!'S. Such critical times may at a ainilNm include when the SQ!i 
and the Work Plan are reviewed, th• RI ii in proqre1s and completed, 
remedial alternatives are develoP.d and screened, detailed analysis of 
the alternatives is performed, ·and th• draft and final RI/!'S reports are 
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submitted. These meetings will discuss overall progress, discrepancies 
in th• work performed, problems encountered in the performance of RI/FS 
activities and their resolution, community relations, and other related 
issue• and concerns. While meetings may be initiated by either the PRPs 
or EPA at any ti.J!le, they will qenerally be conducted at the staqes of 
the RI/TS listed below. 

o Initiation of Activities 

EPA, the State, and the PRPs may meet at various times before field 
activities begin to discuss the initial planning of the Rl/FS. Meetin9s 
may be arranged to discuss, review, and approve the SOW: to develop the 
EPA/PR? A;reement: and to develop, review, and approve the Work Plan. 

o Proc;ress 

£Fft may request meetin;s to discuss the progress of the RI/FS. 
These meetings should be held at least ~uarte~ly and will focus on t~e 

ite~s submittec i~ the mo~t~ly progress reports and the findings from 
EPA oversight activities. Any problems or deficiencies in the work will 
:e ider.ti!iec ar.~ corre:tive measures will be requested (see 
Section v::I and Attachzne~t IV) of this appendix. 

o Closeo1.:t 

EPA may reGuest a closeo~t meeting upon completion of the RI/FS. 
This meeting wi~l focus on the review and approval o! the final RI/FS 
report, termination of the RI/FS Agreement, and any final on-site activi
ties which the PRPs may be required to perform. These activities may 
include maintaining the site and ensuring that fences and warning si;~s 
are t:!'Ope!'ly ir.s<:alled. The transitior. to remedial desiqn and remedial 
action will also be discussed during this meetinq. 

Soecial Studies 

EPA may determine that special studies related to the PRP RI/FS are 
required. These studies can be conducted to verify the proc;ress and 
results o! R:/FS activitiet or to address a specific complex ·or contro
versial issue. Nor111ally, special studies are perfor111ed by the PRPs: 
however, there may be cases in which EPA will want to conduct the 
independent studies. Th• PRPs should be infor111ed of any such studies 
and qiven adequate time to provide necessary coordination of sit• per
sonnel and resources. If not provided for 1n the Aqreesnent, modifica
tions to th• Work Plan may be _required. 



A'M'ACHMENT IV 

CONT~OL or ACTIV:TitS 

Identification of Deficiencies 

OYersiqht activities may identify unsatisfactory or deficient PRP 
perfor1M1.c:e. The det.en\inat1or. of such performance uy be based upon 
findings such as; 

o Work products are l.Zlconsistent vith the SC~ or Work Pl&n; 

o Technical deficiencies exist in 1ub11Uttals or ct.her RI/FS 
producu; 

o Unreasenable delays occur wh1~e perforir~ng Rl/FS &ct:.v1t1es: 
and 

o Procedur~s are inconsistent with the NCP. 

Corrective Measures 

The nee~ to perforzr. corrective measures mAy arise in the event of 
d~ficiencies ir. reports or other work proauct1, or unsat1s!actory per
formance of held or l&Dc.ratory activities. t."her. deficiencies are ider.'
t:. hed corrective maaure1 may be sou9ht by; (l) r1otifyin9 the PRPs; 
(~) describ1n9 the na~ur- of the defic1ency1 and (3) either reque1t1n; 
the PRPs to take vhatever aetiQnl they re9ard as ap~ropriate or sett1n; 
forth appropriate corrective mea1ure1. The fellowing 1ubsections 
describe this process for each of the two 9er.eral types of _act1v1t1es 
that ~•Y reql.iire corrective measures. 

o Corrective Measures Re9ardin9 Work Products 

Aqeney reviev and approval procedure• tor vork product• generally 
allow three types of reapon .. a; (l) approvalr (2) approval vith eodifi
cat1ons; and (3) non-approval. Non-approval of a vork product (1neluci
in9 proJ'•ct plans) 1-lediately constitutes a notice of deficiency. EPA 
will Ullnediately notify the PJUla if any work product ia not ap;roved and 
v•ll explain t.he re.son tor •uch a finding. 

Approval vitb 1104UicaU.ona will not lead t.o a notice of· deficier.cy 
if U. mdifie&t1ona are made by tbe PDa Without delay. If the PRP• 
u.pificantly ct.lay in responding to th• mdihcation•, the JllPft would 
issue.a notice of deficiency co the PD project manager det&ilill9 t.h• 
follovin9 el ... ntaa 

A description of the.deficiency or a at&tamant descrU,U\9 
in what .anner the work product vaa found to be deficient 
or unaatiafactor')'1 



Modif ication1 that the PRP1 should aake in the work prod
uct to obtain approval, 

A request that the PJU11 prepare a plan, if nece1aary, or 
otherwise identify actions that will lead to an accept
able work product; 

A schedule for submission of the corrected work product; 

An invitation to the PRPs to cliscuss the matter in a con
ference; and 

A statement of the po11ibility of EPA takeover at the 
PRPs' expense, EPA enforcement, or penalties (as appro
priate). 

o Corrective Measures Re9ardin9 Field Aet.ivities 

h~en the lead agency cil.scovers that the rRPI (er their contractors) 
are perfonr.ing the RI/FS field work in a manner tb6t is inconsistent 
with the Work Pl•~. the PRP1 should be notified of the finding and asked 
to voluntarily t.ake appropriate corrective ... 1ure1. The request is 
generally made at a pro9re11 meetin9, or, if imlnediate action is required, 
at a special meeting held specitic&lly to diacu11 the proble~. If correc
tive measures are not volu~tar1ly taken, th• RPr. should, in conjuncticn 
~ith appropr1ate Regional Counael, issue a notice of deficiency cont.a1n• , 
in9 the fellowing ele .. nta: 

A description ot the deficiency, 

A request for an explanatior. of the failun to perfcrr. 
1at11faet.orily an~ a ;lan fer addre11in9 the necessary 
correcti~e ineasurea; 

A atatemer.t that failure to preMnt u. explanation 111ay be 
t.&kan as an admiaaion ~t there i• no valid explanation; 

An invitation to diacuaa the matter in a conference 
(where appropriate), 

• A aut .. nt ~t stipulate• penalties .. y accrue or are 
accruill9, project teim.n&tion .. Y occur, and/or civil 
action may be initiated if appropriate actions are not 
taken co c:o~ct the deficiencyr and 

A deacription of the potent.ial Uai,ilitiea incurred in 
the event tbat appropriate action• are noc t&ken. 

Mod1ficat.1on• to the Work Plan/Addiuonal teork 

Under th• Adm.i.ni1trative order <or ConMnt Decree), PU• aqr•• to 
ccnnpleu th• JU/FS, includin9 the usu required under •Jot.her th• orig
inal Work Plan or a aubHquent or mochf i•d teork Plan. Thia may 



include determinations and evaluations of conditions that are unk~oW!"I at 
the time of execution of the Aqreem.ent. Modifications to the ori;inal 
R!/FS Work Plan are frequently required as field work proqresses. work 
not explicitly covered in the Work Plan is often required and there!ore 
provided for in the Order. This work is usually identified durinq the 
R! and is driven by the neec for further infonnatior. in a specific area. 
In qeneral, the Aqreement should provide for fine-tuninq of the RI, or 
the investiqation of an area previously unidentified. As it becomes 
clear what additional work is necessary, EPA will notify the PRPs of the 
work to be perfonned and determine a schedule for completion of the work. 

!PA must ensure that clauses for modifications to the Work Plan are 
included in the Aqreement so that the PRPs will carry out the modif ica
tions as the need for them is identified. To facilitate neqotiation on 
these points, EPA may consider one or mere of the followinq provisions 
in the Aqreement for addressinq such situations: 

De:ining the li~its of adcitional work requirements; 

Specifying the dispute resolution process !or modified Work 
F:ans and adcitional work requirements; 

Defining the applicability of stipulated penalties to any addi
. tier.al work which the PRP1 aqree to undertake. 

Dispute Resolution 

As discussed elsewhere in this ql.lidance, the R!/FS Order developed 
between EPA and the PRPs 1ets forth the teim. and conditions for cor.
ductinq t~e RI/FS. An element o! this Aqreement is a statement of the 
speci!ic steps tc be taken if a dispute arises between EPA (or its 
representatives) and the PRPs. Th••• steps should be well defined and 

.-aqreed upon by all siqnatories to the A9r•ement. 

A cisp~te wit~ respect to the Order is followed :y a speci!i: 
period of discussion with the PRPI. After the discussion period, EPA 
issues a final decision which bec01De1 incorporated into the Aqreement. 
Administrative Orders should clarify that with respect to all subr.littals 
and work perfor1Ded, EPA will be th• final arbiter. The court, on the 
other har.d, is the final arbiter for Consent Decrees. 

Penal ti•• 

Al an incentive for PRP• to properly conduct th• RI/FS and correct 
any 4eficienci•• discovered du~in~ th• conduct of the Aqreement, EPA 
should incl~• stipulated penalti••· Section 121 provides up to $25,0CC 
per day in 1tipulated penalti•• for violations of a Consent Deer•• while 
Section 122 allows EfA to •••k or illpo•• civil penalties for violations 
of Admir.iatrative Order1. 3 Penalties should be9in to accrue on the first 

3:n order to provide for stipulated penalties in an Administrative Order 
the parties must v~lunt~rily include them in the terms of the Agreeme~t. 



day of the deficiency and continu• to be •s1e11ed W'ltil t.ht deficiency 
ia corrected. 'nte type of viol•tion (i.e., repo~in9 requirements 
v1. implementation of construction requirements), as vell as the &mc\ll\ts, 
should be 1pecified as stipulated penalties in the A9r• ... nt to avo1d 
ne9otiation1 on th.it point which m.y delay the correction. The &ICW'lts 
should be set purau&nt to the cr1teria of Section 109 and as such must 
taxe into account th• nature, cirCU111tances, extent, and gravity of the 
v1olat1cns as well •• the PRPt' .ability to pay, prior hi1t.ery of viola
t1ons, de9ree of c:ulp&b1lity, and the economic benefit reault1n9 fro~ 
noncompliance. Additional information on •tipulated penalties can be 
found in OEC~'• •Gu1dance on the Use of Stipulated Penalt1es ln Haiarc
ous Waste Consent Decrees• (September 27, 1987). 

Project Takeover 

Generally, EPA will consult with PRPs to di1c:u11 deficiencies u.c 
correct1ve 1Dea1ur•1. If these di1c:u111ons fail, EPA ha1 tvo opti~~s: 
{ll pursue le9al action to force the PJUls to continue the work; or 
(2l take over the Rl/FS. If taJt1n9 legal action will not 1ir;n1ficantly 
delay imflementation of necessary remedial or removal act1ons, EPA mAy 
commence c1v1l act10~ aqa1n1t the noncC111plying PRP to enforce t.he AdJr~n-

1strat1ve Order. Under a Consent Decree, the matter vould be presented 
to the court ln which the Decree wa1 filed to enforce the prov11ions of 
the Decree. 

If a delay ln Rl/FS act1v1tie1 endan9er1 public health and/or the 
env1rona.nt or will significantly delay 1J11Pl•mentation of necessary 
resned1al action1, EPA 1hould lln'e 1:0 repla.:e the PRP ec~1viti•• w1th 
Fw-.d-hnu.c~d act.ions. The F\PM wi.ll take the appropriau st.eps to 
asswne respcnsibility for the RI/FS, including i11uin9 a stop•wcrk order 
to the PRPs .nd notifying the EPA rell9d•al contract.ors. ln 111u1n9 stop 

.work orders, RPMI 1hould be aware ~t Fund resources may not be automat
ically ava1lable. But, .in the case ~f iRP actions which threaten huNr. 
health or ~he environment, there may be no other course of action. Once 
thu stop wo.rA order i1 i11ued, a tund•firi&nced Rl/FS will be undenAxen 
consistent wit.h EPA funding proce4'lre1. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

QCC'Ct ::,c 
SOLID w:.s-E .i.11oc :MEQG:'ljcv g:3~-:-.: 

JUN 7 '93~ 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Transmittal of Guidance on Documenting Decisions not to 
Take Cost Recovery Actions 

Jona~~.r~&h, Acting Director 
Off ice of waste Programs Enforcement (OWPE) 

' 
Addressees 

... 
Attached is the "Guidance on Documenting Decisions not to 

Take Cost Recovery Actions". This document was previously 
circulated for comment with the praft Superfund Cost Recovery 
Strategy. The guidance discusses the importance of documenting 
decisions not to pursue cost recovery actions and provides 
procedures for drafting memoranda to document such decisions. 
The procedures should be followed for every site where a decision 
is made not to pursue an action for the recovery of unreimbursed 
Fund expenditures. 

In addition to implementing the procedures for new cases as 
they arise, each Region should review the backlog of sites where 
a decision, express or implicit, was made not to pursue cost 
recovery. A cost recovery close-out memorandum should be written 
for every site in this backlog. To conserve resources and yet 
address this backlog, Regions should initially draft close-out 
memoranda for only those sites that will not be pursued further 
and the total unraimbursed response costs exceed two hundred 
thousand dollar•. Among those cases, the Regions should 
concentrate first on close-out memoranda for those sites with 
larger amount. of unrecovered costs. Once that backlog has been 
addressed, th• less than two hundred thousand dollar cases should 
be revisited and closed out, if appropriate. 

Attachment 
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Addressees: Directors, Waste Management Divisions 
Regions I, IV, V, VII, VIII 

Director, Emergency and Remedial Response Division 
Region II 

Directors, Hazardous. Waste Management Divisions 
Regions III, VI 

Director, Toxics and Waste Management Division 
Region IX 

Director, Hazardous Waste Division 
Region X 

Directors, Environmental Services Divisions 
Regions I, VI, VII 



·UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
· WASHINGTON. 0.C. 20460 

OSWER Directive ~o. 9832. ll 

JUN 7 ·~:---

MEMO RAN PYM 

SUBJECT: 

FROM: 

TO: 

PURPOSE 

Guidance on Documenting Decisions not to Take Cost 
Recovig Actions 

I /'M.1 I~ . ,!· f ., /JJA'l 
Jonat an z~· n, Acting Director 
Off ice of Waste Programs Enforcement (OWPE) 

Addressees 

This document is intended to provide information on the 
content of close-out memoranda which should be written for each 
site where the Agency does not intend, on the basis of certain 
information, to pursue an action for recovery of unreimbursed 
Hazardous Substances Superfund (Fund) monies. 

BACKGROUND 

Pursuant to the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 1986 (CERCLA), 
the Agency is charged with management of the Fund. Fund monies 
expended in response to releases or threatened releases of 
hazardous sul>stancea are fully recoverable pursuant to §107 of 
CERCLA as lonq aa response actions conducted were not 
inconsistent with the national co~tingency plan (NCP). 

Becauae of the Agency's accountability for management of the 
Fund, an affirmative decision whether or not to pursue a cost 
recovery action must.be made for each removal action and remedial 
action in which CERCLA funds are expended. Decisions to pursue 
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cost recovery are reflected in referrals and settlements. 
Decisions not to proceed with cost recovery efforts are to be 
documented in close-out memoranda. Determinations not to pursue 
cost recovery are important for satisfying EPA management's 
accountability for cost recovery on a site by site basis. 
Additionally, by documenting which cases will not be pursued, the 
close-out memoranda will aid in planning referrals and projecting 
revenues to the Fund in future years. 

PRE-DECISIONAL ACTIVITIES 

In removal actions where time permits and in remedial 
actions, the Regions generally will conduct a PRP search and seek 
to have the PRPs undertake the clean-up prior to funding a 
response action. PRP searches that are not essentially complete 
when the response starts are completed during or after the 
federally-funded action. While the primary·purposes of a PRP 
search are to identify PRPs who may be induced to perform work 
and to provide evidence for cost recovery lawsuits, PRP searches 
also form a basis for determining not to putsue a cost recovery 
action. For example, it may form a basis for not filing wher• 
PRPs cannot be identified, where the evidence linking possible 
PRPs to a site is very tenuous, or where PRPsare not viable. 

TIMING OF THE MEMORANDUM 

CERCLA §113 establishes the statute of limitations for 
recovery of post-SARA response costs.l The statute of 
limitations provision, which was added by SARA, applies only to 
those response actions initiated after the effective date of 
SARA. To minimize opportunities for challenges in litigation, 
however, the Regions should operate as though the SARA statute of 
limitations applies to all removal and remedial actions, and plan 
the referral of viable cases consistent with that assumption. 

l; CERCL>. 1113 states "An initial action for recovery of 
costs referred to in section 107 must be commenced--(A) for a 
removal action, within 3 years after completion of the removal 
action, except that such cost recovery action must be brought 
within 6 years after a determination to grant a waiver under 
section 104(c)(l) (C) for continued response action: and (B) for a 
remedial action , within 6 years after initiation of physical on
site construction of the remedial action, except that, if the 
remedial action is initiated within 3 years after completion of 
the removal action, costs incurred in the removal action may be 
recovered in the cost recovery action brought under this 
subparagraph." 



3 OSWER Directive No. 9832.11 
• 

When to prepare a cost recovery close-out memorandum will 
depend upon the specifics of the case. Normally, the decision 
not to pursue cost recovery should be made some time after the 
case would be "ripe" for referral of a judicial action for cost 
recovery.2 The close-out memorandum may be prepared and signed 
as soon as the Region is reasonably sure that information 
developed later will have no bearing on viability of a cost 
recovery action. For example, if a thorough PRP search is 
conducted prior to the commencement of a federally funded 
remedial design but no viable PRPs are found, a cost recovery 
close-out memorandum may be prepared while the remedial design is 
underway. If there is a settlement for less than all costs and 
the Region does not intend to recover the remaining costs (~, 
where there are no viable PRPs), this must be addressed in the 
ten point settlement analysis (if known at that time) or a 
separate close-out memorandum. Of course, signing of a close-out 
memorandum does not extinguish or compromise any cost recovery 
rights of EPA and does not foreclose the Agency from re-opening 
the case in the event additional parties are discovered, new 
evidence is developed, or any other reason.·· Moreover, to 
facilitate planning of referrals and projections of revenues, .J.t 
is advantageous to close out cases as soon as possible. In any 
event, the memorandum must be prepared prior~o the relevant real 
or potential statute of limitations date. 

CONTENT OF THE MEMORANDUM DOCUMENTING A QECISION NOT TO PUBSUE 
COST RECOYERX 

If all available enforcement information on a site points to 
a recommendation not to pursue cost recovery, a close-out 
memorandum should be written by the staff program person assigned 
to the case and, where legal issues are involved, in consultation 
with the Office ~f Regional Counsel. The memorandum must be 
signed by the program division director (in most regions this is 
the Waste Management Division Director). The Memorandum and its 
supporting documents (e.g., the PRP Search Report, the Action 
Memorandum) should be placed in the permanent site file but 
should remain conf idantial since enforcement discretion is 
involved. Aa an enforcement confidential document, the 
memorandum ia not available under the Freedom of Information Act. 
The memorandum ahould not be included in the administrative 
record. 

2; As noted in the June 12, 1987 guidance "Cost Recovery 
Actions/Statute of Limitations", OSWER Directive No. 9832.3-lA, 
removal actions are ripe for referral of a judicial action 
immediately following completion of the action. Remedial sites 
become ripe for referral of a judicial action concurrent with the 
start of the remedial action. 
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The memorandum should include four sections: A. Site 
Description: B. Work Conducted and Associated Costs: 
c. Discussion of Basis not to Pursue Cost Recovery: and D. 
Conc_usion. 

A. Site Description. This section should briefly identify the 
site and its location, and the EPA identification number (12-
digit EPA ID#). It should very briefly describe the 
environmental condition of the site. References to an Action 
Memorandum or Remedial Investigation/ Feasibility Study Report 
should be utilized to keep the memo brief. 

B. Work Authorized and Conducted and Associated Costs. This 
section should briefly describe the action(s) taken by EPA (or a 
state under a cooperative agreement or a contractor) on the site 
and the initiation and completion date of the response action(s) 
taken. In addition, this section should pr~vide an estimate of 
the amount of money spent or expected to be spent for all past 
and future response actions. 

This section should also note any previous settlement(s) • 
(whether for work or cost recovery) and the dollar value of the 
settlement(s). -

c. Discussion of Basis not to pyrsue Cost Recovery. This 
section should· include the information that leads the Division 
Director to the conclusion that further cost recovery efforts 
should not occur. The memorandum must clearly state the reason 
that the decision was made not to pursue cost recovery at the 
site. Possible reasons include: 

1) No PRPs were identified for the site. The potentially 
responsible party search report or other documentation of the 
completed PRP search effort should be referenced. 

2) -he PRPs identified in the PRP search are not financially 
viable. A written evaluation of the ability of any identified 
PRPs to satisfy a judgment for the amount of the claim or to pay 
a substantial portion of the claim in settlement should be 
conducted during the PRP search.3 The close-out memorandum 
should reference the results of the evaluation. 

3) The available evidence does not support one or more essential 
elements of a prospective case and there is no reason to believe 
that such evidence can be discovered or developed in the future. 

3; The Potentially Responsible Search Manual, (OSWER 
Directive No. 9834.6) provides information on how to go about 
collecting information on the financial status of companies and 
individuals. 
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See the Auqust 26, 1983 guidance document on Cost Recovery 
Actions Under the Comprehensive Environmental Response. 
Compensation. and Liability Act of 1980 (OSWER Directive No. 
9832.1) for a further discussion of the essential elements of a 
cost recovery action. 

4) The legal case is so questionable that cost recovery should 
not be pursued. The close-out memorandum should identify what 
legal issues (~, statute of limitations) would impair 
successful cost recovery efforts. 

5) The Agency lacks resources to pursue the case. This reason 
may only be used for those sites where total costs of response at 
the site do not exceed two hundred thousand dollars and 
settlement efforts have been exhausted. Some actions will be 
filed where expenditures are less than $200,000. While such 
small cases should not automatically be closed out for this 
reason, some may have to be. For example, resources for very 
small cases for cost recovery efforts beyond the issuance of 
demand letters may not be available prior to the expiration of 
the statute of limitations. Sites closed out solely on this • 
basis should not be closed out until it has been determined that 
there will not be resources to pursue an actron prior to the 
expiration of the statute of limitations. 

6) Other reasons. There may be reasons, not identified above, 
that form the basis for making a decision not to pursue cost 
recovery (or further cost recovery) at a particular site. One 
example is the existence of an agreement by the PRP(s) (in the 
form of a consent order or decree) to conduct the response 
action(s) approved by EPA. While the Agency may not have waived 
explicitly in the settlement some or all of oversight costs 
incurred, the Agency may decide later not to pursue those costs 
because the PRP(s) has been cooperative in agreeing to conduct 
work. 4 In this example, if there are non-settlers, the close-out 
memorandum must analyze the case against them based upon the 
factors delineated above. A low dollar threshold does not 
necessarily apply to a case where there are recalcitrant non
settlors. 

Each cloae-out memorandum prepared must contain at least one 
of the above reasons but should contain all the reasons that 
exist. 

D. Conclusion. The conclusion should restate the amount of the 
total response costs expended or projected for the site not 

4; See the Interim CEBCI.A Settlement Policy, 
December 5, 1984, OSWER Directive No. 9835.0. 
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previously recovered. It should also restate the basis for not 
pursuing cost recovery at the site. 

NEW INFOBMATION In the event that a Cost Recovery Close-Out . 
Memorandum has been signed and new relevant information comes to 
light, the case should be re-examined to determine whether the 
decision not to proceed with cost recovery efforts is still 
valid. Factors ~~ be reviewed included the total dollar amount 
of funds expended or to be expended; the relevant statute of 
limitations date; and the changes to the strength of the case 
resulting from the new information. 

REPORTING REQUIREMENTS 

OWPE is incorporating reporting requirements for cost 
recovery close-out memoranda into the CERCLIS system. Guidance 
on using the system to report the information contained in the 
close-out memoranda will be issued in the future. 

CONCLUSION 

• Close-out memoranda are necessary for EPA to effectively 
manage the Hazardous Substance Superfund. Il't order to 
effectively budget future Fund actions, EPA must know which sites 
have unrecoverable costs associated with them. The close-out 
memorandum discussed in this quidance will provide the Agency 
with a means of tracking those sites with no potential for return 
and allow them to be removed from consideration for further cost 
recovery action. If you have any questions concerning this 
guidance please contact Carolyn Mc Avey of the Guidance and 
Oversight Branch, OWPE, at FTS 475-8723. 

Addressees: Directors, Waste Management Divisions 
Regions I, IV, v, VII, VIII 

Director, Emergency and Remedial Response Division 
Region II 

Directors, Hazardous Waste Management Divisions 
Regions III, VI 

Director, Toxics and Waste Management Division 
Region IX 

Director, Hazardous Waste Division 
Region X 

Directors, Environmental Services Divisions 
Regions I, VI, VII 

cc: Regional Counsel, Regions I-X 
Regional counsel waste Branch Chiefs, Regions I-X 
Superfund (Enforcement) Branch Chiefs, Regions I-X 
Superfund (Enforcement) Section Chiefs, Regions I-X 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 
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9831. 7 

Supporting State Attorneys General CERCLA Remedial 
and Enforcement Response Activities at NPL Si~ts , 

Henry L. Longest, Director """)J/~V. J.4 (/_--A 
Office ~ Ejtrtnc¥ and Remedial R~~ponse v ~~ 
Jonath n~~~ ~a no01/Jtt1nq Director 
Off ice of Wast Proqrams Enforcement 

Waste anaqement Division Directors 
Regions I - X 

The Agency has received several inquiries over the last few 
months· about the eliqibility of State Attorneys General (AG) to 
receive funds to support their CERCLA response activities at NPL 
sites, and the sp.ecific fundinq mechanisms for awarding these 
funds. Administrator Lee M. Thomas has aiso asked that we 
clarify the Agency's position on fundinq State AGs. 

This memorandum reaffirms that it is the Aqency's policy to 
enter into cooperative aqreements with a ~ingle desiqnated State 
lead agency. However, it also reaffirms that CERCLA funds may be 
available to State AG•, and describes three typea of cooperative 
aqreements by which funds· may be passed through the State lead 
agency to the State AG. 

BACKGROUND 

The comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA), authorizes EPA to ent~r into 
cooperative agreements with States to-conduct response actions at 
hazardous waste sites. A Supertund cooperative agreement award 
is the assistance vehicle that transfers funds for response to 
the States and documents both EPA and State responsibilities for 
a site. EPA will only enter into cooperative agreements with the 
State lead aqency (usually the State's pollution control aqency) 
as designated by the State's Governor. 
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To involve other essential State agencies, such as the state 
AG' s off ice, the State lead agency typically enters into an 
intergovernmental agreement with these other agencies. 
Therefore, the mechanism for providing funds to other state 
agencies is: 

0 

0 

A cooperative agreement ~ the State lead agency: 
along with 

A pass-through by the State lead agency to .another 
agency by way of a two-party intergovernmental 
agreement prior to costs being incurred. 

PROCEDURES FOR STATES AND EPA REGIONAL OFFICES 

The State 

The State AG may require Fund money to conduct their 
responsibilities for the State's CERCLA proqram, or the state 
lead agency may require State AG support to conduct their 
responsibilities. In either case, any request tor funding from 
EPA must come from the State lead aqency. · 

Therefore, in developing a cooperative agreement 
application, the State lead agency must: 

0 .· 

0 

Indicate which por.tion of the funds requested are for 
the State AG's efforts; and 

Identity the specific tasks the State AG will conduct 
with the funds. 

The EPA Regional Office 

When reviewinq cooperative aqreement applications, Regional 
offices must consider how CERCLA fund• will be allocated amonq 
State aqencies, •uch as the State AG, whoa• participation may be 
necessary or required to achieve cleanup of th• aite. This step 
is essential, in order to determine that the State lead aqency 
will have the neceaaary technical and leqal support for 
completing all remedial and enforcement response activities at 
the site. 

Xnowledqe of each State aqency'• role• and responaU,ilities . 
will also enhance communication between tho•• off ices and between 
the State lead aqency and Reqional office in developinq and 
implementinq State projects. 

Therefore, in reviewing a cooperative agreement application, 
the Reqion must determine: 
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o Whether the funding requirements and tasks of the State 
AG are addressed:. and if not reflected in the 
application, 

o Whether the State AG has been notified and consulted 
with by the State lead agency prior to awarding the 
agreement. 

This will ensure that the State AG is fully informed of the 
project, and will have the necessary or required resources and 
staff to uphold its project responsibilities. 

TYPES OF COOPERATIVE AGREEMENTS AVAILABLE FOR AG FUNDING 

Generally, the three existing types of cooperative 
agreements will continue to be used to fund State AG efforts. 
These are (l) a Core Program Cooperative Agreement; (2) a 
Cooperative Agreement for Support Agencies at Federal-lead sites; 
and (3} a Site-specific Cooperative Aqreement. 

Core Program Cooperative Agreements CCPCAsl 

CPCAs were created by EPA to ensure that each state has the 
funds it needs to develop and manage a proqram to carry out its 
CERCLA activities at NPL sites. Under a CPCA, a State may 
re1..eive up to $250, 000 to cover administrative, management and 
coordination costs associated with building, strenqthening and 
maintaining a State's CERCLA proqram. 

Under a CPCA, the State lead aqency requests funds for 
developing, managing and/or supporting the State's CERCLA 
response program. Of the several functions that are eliqible for 
CPCA fundinq some portion of the $250,000 may be provided to the 
State AG for its aaaiatance in these areaa, including such things 
as: 

0 

0 

0 

0 

Development. and refinement of a State CERCLA 
enforcement program and procedures for implementation: 

Development of leqal authorities: 

Protocol• tor document review tor legal sufticiency and 
entorcea))ility: 

Legal aaaiatance, such a• tor 
identification ot ·ARAR• and 
administrative records: and . 

coordinating the 
development of 

o Other general legal assistance as appropriate. 
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With specific regard to the above tasks, if the State lead 
agency needs to identify a portion of the State's CPCA funds for 
the State AG, it must do so both in the cooperative agreement 
application and statement of . work. If the State AG agrees to 
provide such assistance, a copy of the intergovernmental 
agreement to this effect must be attached to the application. 

Please refer to the "Final Guidance on State Core Program 
Funding Cooperative Agreements," dated December 18, 1987, (OSWER 
Directive Number 9375.2-01) for more information on CPCAs. 

Cooperative Agreements for Support Agencies at Federal-lead Sites 

EPA coordinates all site-specific Federal-lead response 
activities with States. To monitor progress and meaningfully 
consult with EPA at these sites, States may review significant 
documents produced during a project, attend important meetings 
about site progress, and make site visits. Such site-specific 
activities performed by the State are known as management 
assistance. 

Management assistance applies to Federal-lead enforcement 
-sites as well as Federal-lead Fund-financed sites. With specific 
reference to Federal"'.'lead enforcement sites, States may request 
management assistance ·funds ·so that they may be involved or 
participate in programmatic discussions and review activities 
with EPA and potentially responsible parties (PRPs). · One example 
of··. this programmatic responsibility may be making a legal 
determination of applicable State requirements for an NPL site as 
part of the ARAR identification process.·· Management assistance 
funds are available to the State lead agency for these tasks. 
Assistance for such tasks may be provided by the State AG. 
However, even where the State AG is directly responsible for 
various tasks, the State lead agency must still request the funds 
from EPA for the State AG. 

Cooperatiye Agreements tor Site-specific Response at State-lead 
Sites CSinqle or Kulti-Site Agreements> 

EPA and the State will typically negotiate annually to 
determine who will have the lead for response activitiea at NPL 
sites. Thia holds true for both Fund-lead and enforcement-lead 
sites. Again, with specific reference to enforcement sites, EPA 
and the State may agree to designate a site as State-lead 
enforcement. If so, the State may receive funding for various 
enforcement activities, including (1) PRP searches: (2) issuance 
of notice letters to PRPs: (3) negotiations with PRPa to secure 
their commitment for site cleanup: (4) administrative or judicial 
enforcement actions to compel PRP cleanup: and (5) oversight of 
PRP response activities. The State lead agency may either have 
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the legal capability or responsibility to perform these tasks · 
itself, or it may request or require that the State AG perform 
these tasks. In the latter case, the State lead agency must 
request the funds in its cooperative agreement application for 
State AG performance of these tasks. Under a multi-site 
cooperative agreement, the State lead agency may request funds 
for the State AG allocated to the sites at which the State AG may 
have a role. 

Please see OERR' s manual on "State Participation in the 
Superfund Program'' and OWPE's "Interim Final Guidance Package on 
Funding CERCIA State Enforcement Actions at NPL Sites," dated 
April 7, 1987, (OSWER Directive Number 9831.6) for additional 
information on management assistance and site-specific 
cooperative agreements. 

STATUS OF FUNDING TO SUPPORT STATE AG EFFORTS 

For your information, we have attached a list of States 
which have identified funds for their State AG in either a CPCA 
or site-specific cooperative agreement with EPA. The site- . 
specific cooperativ~ agreements which have funds for pass-through 
to the State AG are currently all related to management 
assistance at enforcement sites. 

Should you have any questions on this matter, please contact 
Tony Oiecidue at FTS-382-4841. (enforcement-lead) or John Banks 
(Fund-lead) at FTS-382-2450. 

Attachment 

cc: Superfund Branch Chiefs, Region I - X 
Superfund Section Chiefs, Region I - X 
Regional counsels, I - X 
Grants Administration Contacts, Region I - X 
National Association of Attorneys General 
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ATTACHMENT 

STATUS OF FUNDING TO SUPPORT STATE AG EFFORTS* 

SITE-SPECIFIC 
COOPERATIVE AGREEHENIS 

None 

None 

None 

None 

None 

Mana9ement assistance 
CA at an enforcement 
site (Combustion Inc., 
LA). 

None 

Colorado 

None 

oreqon and Idaho 

CORE PROGRAM 
COOPEBATIYE AGR£EM!NTS 

None 

Regional discussions with 
Puerto Rico indicate they 
may fund AG. 

Virginia and Maryland 

Regional discussions with 
south Carolina indicate 
they may fund AG. 

None 

None. All State lead 
agencies have own legal 
support. 

None 

Colorado 

None· 

None 

•Informat1on qathered from phone survey of Regions I-X. 
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'Ihis Interim catalog is designed to supplenent the Office of Solid Waste 
and DnergeJ'lCi· Resp:>nse ( ~ > Directives Systan piblications by provi.cling 
a quick reference to the mst current policy, procedural and tecl'lnical 
directives governing the Office of atergeney and Rara:lial Response's COERRl 
SUperfund Proqram. 

'Dle catalog is divided into four sections. 'Dle first contains a listing of 
doc\m:!nts by proqram and key word. Section II is organized n\ltl!rically and 
amtract.S all final doc\lnents. Section III contains a list of draft 
doc\lrents, with projected date for final release and an abstract, if 
available. Finally, an j.ndex lists all doc\lllents mmerica.lly. 

' ' 

'Ihis interim version covers all doc\ml!nts. through Jul~· 31, 1988. Regular 
SUR>lall!nts will enc~s cen.ain planned Changes for manaqi.nq guidance, 
as wel:l as a ccrrplete update of new issuances. · 

Copies of the catalog may be obtained fran the SUperfund Docket at 
202-382-6940. o.iestions or information about the catalog may be directed 
to the Policy and Analysis Staff, Off ice of Plog1aa1 Manaqarent, CDR, 
Attention: Betti VanQ:Jps, F'l'S or 202-475-8864. 

\ 
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Additional COn.sideratian Prior in> NPL Proposal lbier S1tRA 
(3/10/87), page 29 

Interim Q.Udance For COn.sideration Of Sections lOS(g) And 
12S Of SMA Prior 'n>-"NPL Proposal. Of Special Study waste 
Sites (8/21/87), page 29 

Listing Of M.micipal Landfills Ql NPL < 10/24/86 > , page 29 

Listing Of M.micipal Landfills Ql NPL (8/21/87)-, page 29 

Q.Udance For tJ;dat.in; 'Die NPL (5/12/83), page 29 

Instnctians For Praalll.gating NPL Update < 1/18/84 > , page 30 

Proc9dures For lJpSatin; 'DW NPL < 5/23/8' > , page 30 

Qd dance ror Proposed NPL Update 13 < 2/10/84 > , page 30 

NPL Docket Qd~e· (Draft), page '2 

NPL Infomatian. Opda~ M <•138/85), page 30 

Updating 'Jm NPL: qdate_ 16 Plbp)Ul (9/17/85), page 30 

Interim Inf oDmticin Release Polley Systems - A users Manual 
(4/18/85), page 30 
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Pre p 'ial Ptogx•, cantimed 

ere1 ;mnanr AnaJ.vsis mS Site Irm!stigatlcm <BVSI> 

9345.0-01 

9345.1-02 

P\JblJ.c Bea' th 

9285.4-01 

9285.4-02 

9285.4-03 

Preliminary A.uessaent CPA) Q.ti.dance FY-1988 (2/12/88), 
page 32 · 

Expanded Site Inspection CSI) Transitional Guidance For 
FY-88 (10/1/87), page 32 

SUperfund Public Health Evaluation Manual (10/1/86), page 26 

Gui.dance For Coordinating ASD Heal.th Assessment Activities 
With 'nle SUperfund Ra1Edi.ill. Process (5/14/87), page 27 

Health Assessnents By ASmR IN F'i-88 (4/7/88), page 27 

pjst anc ht•mre assz""'t 

9285.5-01 

9285.6-01 

9345.2-01 

July 31, 1988 

SUperfund Exposure Assessment Manual (Draft), page 43 

SUperfund Risk Assessnent lnfomation Directory (12/17/86>, 
page 27 · 

Pre-Ralallal Strategy For IDplanentin; S1'RA (2/12/88), 
page 32 
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Altemat;in Mjtter smiles 

9355.3-02 

CJaj• 

9225.0-02 

9330.2-04 

9230.0-02 

9230.0-03 

9230.0-0lA 

9230.0-038 

9230.04 

9230.05 

9242.5-01 

JUly 31, 1988 

Q.lidance For Providing Altemati ve water SUR>lles < l/l/88 l , 
page 33 

FoNarding Claims To Headquarters < 4/25/84) , paqe 17 

OiSCharqe Of Wastewater Fran CERCL1\ Sites Into PC7lWS 
(4/15/86), page 31 

SUperfurxi camunity Relations Polley CS/9/83), page 18 

( 2/86 > , page 18 

camuni.ty Relations Activities At SUperfund Enforcanent 
Sites - Interim Q.lidance < 3/22/85 > , page 18 

camunity Relations In SUperfund - A Handbook (Interim 
Guidance> ( 6/88 > ; page 18 

CCllllunity Relations Qudance ·For Evaluating Citizen Concerns 
At SUperfund Sites U0/17/83), page 19 

calilunity Relations Ra;UiranE!nts For ~le·tJnits 
(10/2/83), paqe l9 

Proc:eures MilnUal For SUperfund Cmmmi.ty Relatians 
c:antractor SUpp:>rt (Draft> , page •2 
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CrmractS 

9242.3-07 Inplall!rltation Of 'Dle·Decentrallzed COntractor Performance 
Evaluation W Award ·Fee Precess For Raner'ial Plogtam 
COntracts < 3/9/87) , page 22 

9250.1-01 POlicy Q1 cost-Sharing At PUblicly~ Sites .(3/30/83), 
paqe 22 

9250.3-01 waiver Of 10\ cost Share For REllll!di.al Planning Activities At 
Privately-<Wled Sites (S/13/83), paqe 22 

9250.3-02 Guidance Q'l ~lall!rlting waiver Of 10\ COst Sharing For 
Renedia.l Planning (6/3/83), page 22 

9345.0-02 Guidance For Low and Medi.1.m1 COst Site Discovery Activities 
(Draft> , page 43 

9355.0-10 Renedi.a.l Action costing Prccedures Manual (9/l/85>, paqe 34 

Pitt.a fllilrWa IE IL 

9355.07B Data ~ity Objectives Developrent Guidance Q1 Rmalia.l 
Response Actions <'IW Voltme.Sl. (3/1/87), page 34 

noetat racillties 

9272.0-02 

9318.0-04 

July 31, 1988 

Initial Qiidance Q1 Federal Facilities DCIA Sites 
(12/3/84), page 23 

Coordination Between Regional SUpe.tlund Staffs And Office Of 
Fmeral ~ivi ties ( Cl'A) ltegicnal COUnterpans Q\ CDCIA 
Actians <~0/29/84), paqe 28 .. 
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9285.1-01 

9285.2-01 

9285.2-02 

9285.2-04 

9285.2-05 

9285.3-01 

9285.3-02 

9285.3-02 

9355.0-14 

-· 

9275.2-01 

9355.1-01 

9355.2-01 

9355.1-03 

July 31, 1988 

Standam ~ting sa.fety Qti.de Manual (11/19/84), page 25 

Field Standard Operating Procedures Mlnual #4 Site Entry 
(l/l/8~). ~e 25 

Field Standard Operating Procedures Mi1rna1 #7 ~ 
Decantaminatian Of Respanse Personnel < l/l/85 > , page 25 

Field Standard Operating Procedures Manual #8 - Air 
SUrveillanCe (l/l/85), page 26 

Field Standard Operating Procedures Manual #6 - \llbrk 1.ones 
(4/l/85), page 26 

Field Standard Operating Procedures Manual #9 - Site safety 
Plan (4/1/85), page 26 

OC:cupational Health Technical ~sistance And Enforcanent 
Guidelines For SUperfund, page 26 

Dlployee OC:cupatiOnal. Heal. t.h ' safety < 7 /7 /87 > , page 26 

A Ccllpendi\D Of SUpUfund Field Operatians (12/1/87), 
page 35 

Ranedial Financial Mi1na9811!nt Inst.N:timw (9/21/84), 
page 24 

Federal I.ad Rmedi al Project Milnagalll!nt Manual ( 12/1/86 ) , 
page 36 · 

State Lead ....,,aJ Project Manual (9/30/87) I page 36 

'!Uminating CClntractS For SUperfund P\md-Lea&S ,__,ial 
Actic:m Project.s (Draft), page '4 
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9355.0-23 

9283.l-Ol 

9283.1-02 

.,,,,,um 

9355.0-08 

Qff-Sit.e 

Interim Cliidance Q'i FUnding For Ground Water And SUrf ace 
water Restoration ·Actions ( 10/26/87) , page 35 

Recamemt-ons For Groundwater Rf!IRlj ation At 'Die 
Millereek, : "e!11W}'lvania Site (l/24/86), paqe 25 

Guidance Q1 Rmwu a1 .,....ions For COntaminated Groundwater 
At SUperfund Sites (Draft) I paq8 43 

~ling RenPCU.al Actions At th::antrolled Hazardous waste 
Sites < 4/l/88) , paqe 34 . · 

• 

9330.1-01 Rllquirmlmts For Selec:tin; An Off-Site Option In A SUperfund 
· U/28/83), page ·30 

9330.2-05 c:mctA Off Site Policy: PrcNi.d1ng Notice To Facilities 
(5/12/86), pa;e 31 

9330.2-06 c:mctA Off Site Polley: El.iqihillty Of Facilities in 
Ass'SP"'1t ~torin; ( 7 /28/86) I page 31 

9330.1-02 !Valuaticl1 Of P1og1am And nitorcm-Lead Records Of 
Dec1 sian (JOlS) For Ccnsistency With RCRA Land Di.sp:>sal 
MSt:rictians ( 12/3/86) I pali39 31 

9347.0-0.l Interim~ QJidm:e O'l Non-Cantiguaus Sites And 
Qi-Site Mlna;mmt Of waste Res1tb119 (3/3/86), page 33 

9347.0-02 ~8111!fttatian QJidm:e For Solvent Dimd.n, And callfomia 
List wastes SUbject 'n> ~ Lam DispDsal Restrictions 
(nratt) , page 44 
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p Hal Pi""Jl•, c:ant1mw1 

Bnml\s of De!j s1 m anO Ol=beJ= Deci 5j qi mnnms 

9340. 2-01 

9335.3· ~2 

9355.0-21 

9380.2-04 

Preparation Of Decision Docments For ~ F\.ni
Financed And PRP R•rBU al Actions tn:1er cm:IA ( 2/27 /85 > , 
page 32 . 

QJidance Q\ Preparing SUperfund Decision Doom!nts: '1he 
Proposed Plan And RCI) (Draft) I page 43 

Additional Interim Qildance For P'Y-87 Records Of Decision 
( 7 /24/87 ) , page JS 

Decision Criteria For Recyc:lln; wastes Frail <:!XIA Sites 
(Draft) I page 44 

Brrlt!Bl ftp1ct,... tL 

. 9355.1-02 RllM Primer (9/30/87), page 36 

•e"i1 r-"'•· prl+1u1m Of 

9242.3-03 Proc:edllres For Initiating Ramd1al Response services 
( 7 /6/84) , page 21 

Bf="1a1 !M'1m St•tt 5t'ta!e 

9355.0-24 

9355.C>-Oa 9Jpu'fand ,_..,,,, Design W ,..,.,,,,, 1Cticn (ID/IA) 
Qdd!1C1 (6/1186), Pl99 3l 
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p 1ia1 PlUijta, cxmtim8' 

9340.l-Ol Participation Of Potentially Responsible Parties (PRPS) In 
oeve10~1t Of Rfl!lllldial Investigations and Feasibilities 
Studies (Rl'S and FS's) (3/20/84), paqe ll 

9355.0-0SC Qll.dance en Feasibility Studies (FS) tl1der CE11;IA (6/1/85), 
paqe 33 

~~SS.0-068 Q>idance Qi Raaedial Invest.i;a.t1ans (Rl's) tn1er CERCIA 
( 6/l/85) , pa;e 34 

9355.0-20 RI/FS Iupovements (7/22/87), page 36 

9355.3-01 Qddance For CClndllctinq Rfftd.ial Investigations <RI> And 
Feasibility Studies (FS) under CERCIA (Draft) , paqe 44 

9355. 3-05 RI/FS ~ Follow-Up C 4/25/88) , paqe 36 

&U er:r1 m of p b 

9355.Q-19 ·Interim Gill.dance cn SUperfund Selection Of RarB2y (2/l/86), 
page 35 

9380.2-03 SUperfund Imovative Tedmolorn' Evaluatian <SITE> Piog1am 
Strategy And Ptogtam Pl.an < 12/1/86 > , paqe 41 

Site Qt'*' 11 'me piangim 

9380.2-02 Site Qperatiam Pl.an (Draft) , page 44 
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R JJa1 PlOIJL•, mntin_, 

State a• e • • Mlniii '' 

9375.0-01 

9375.1-06 

9375.1-09 

9375.1-10 

9375.l-ll 

9375.1-12 

9375.2-01 

9200.3-04 

9230.l-Ol 

9230.1-02 

9230.1-03 

9230.1-cM 

9345.0-03 

JUl.y 31, 1911 

Q1i dance In Preparation Of A SUperfund Mem:>randllll Of 
Aqreanent <9'm> <Draft>,· page 44 

Alim j Of Cooperative Ji;IWWWILS To Political SUbdi.visions 
(2/12/87), page 39 

Interim Guidance en state Participation In Pre-RaiEdial And 
Rf!!lf!dial Respanse (7/21/87), pa;e 40 

Imol vdiEIJt Of Indian Tribal GoYemment.s In 'lhe SUperfund 
Pre-R.,..,1a1 W Jh!mdhl Ptogxam (Draft), paqe 44 

State Proc:urml!nt th!er SUperfund R...,,1a1 Cooperative 
Af;reEllll!Uts ( 7 /88) , page 40 

s~e Access To EPA cmt.ractors Dirin1J R...,,1ai Proc:ess 
( 4/27 /88 ) , page 40 

State aBE Ptogtam P\md1lllJ Cooperative _Aqreemmts 
( 12/18/87) , Pl'i1! 40 . 

Resource Dist.ributicn for DC Grant Pl:ogzam C Draft> , pacje 42 

Interim Qd dance en Tedmical Assistan:e Grants For PUblic 
Partid.patian ( 3/26/86) , pa;e 19 

Tedmic:al Assistance Grants Piogxam Activities Prior To 
IssuanCe Of Interim Final Rule (1/11/88), Pil'J9 19 

Cit.izms QU.aance Mm>al For 'Di. 'l'edmical Assistan:e Grant 
Ptogz• ( 6/88) , PIV8 20 

Regi.anal QJ.1dm:e Mims' ror 'Die '1'edm1cal Ass1sUnce 
(7/11), pave 20 

QJ.1dm:e ror Spec1a> Study Activiti• <Draft>, parJe 43 
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R 11a1 PlbijlM, c:antiJDI! 

TecllnoJtSies 

9380.o--02 

9380.0-03 

9380.0-04 

9380.0-05 

9380.o--06 

9380.2-05 

JUly 31, 1988 

Slurry TnnC:h const.ruct1on For Pollution Migration 
Ccnuols ( 2/l/84) I paqe 40 

QU.dmLe '='or Cleanup Of SUrface Tank Aa'd Dnlll Sites 
( 5/28/85 I I page 40 

Leachate Plume Manaqalll!nt < ll/l/85 > , paqe 41 

QlicJance DDc:ument For Cleanup Of SUrface IqxJundment Sites 
(7/17/86), page 41 

Qiidance an Differentiating Altemative Tec:hncl.Oqies, 
page 44 
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Claip 

9225.0-03 Notification Of Restrictions en ReintJlrsanent Of Private 
Party C0St.5 ( 11/25/85) I piiq8 l8 

9242.2-0lB Emergency Response Cleanup Services <ERCS> Users' ManuaJ. 
( 10/20/87) I PiJq8 21 

9242. 4-0lA Tedlnical Assistance Team C'm>. cantract users' Manual 
(9/l/87), paqe 22 

9250.2-01 

Dr:fpt'm mer 
9360.1-01 

Polley en c:ost-Sharin; Of Imw1jate RamvaJ.s At Publicly 
(Mied Si t8S ( 3/30/83) I paq9 22 

Interim Final Guidance en RamvaJ. 1cti.an LevelS At 
cantamil'1ated Dr1nJd.ng water Sites < 10/6/87 >, paqe 39 

PW•qocy ag! 'l7!"1tm peeeoe ac:t1gns 

9360.0-10 

9360.0-15 

9380.2-01 

Dcpedi ted Respanse Actians ( 7 /8/86) I pacJe 38 

Role Of !Xpedjted Response 1iction (mAI) th1der SMA 
(4/21/87), '8J8 39 

Draft Altematiw 'l'reatment/OiSposal Ttc1110l.09Y Q 1idance 
Par lllllwal And Dp-'1 ted Rm:Mal ktims, 58J9 44 

rtrerrt11 • ... - ...... - - .. 
9275.1-01 

9360.0-08 

.1Uly 31, 1988 

R&Wval 1'1Mrr' a1 ~ tnstruc:tiaas c 7 /31/84 > , 
Pll99 2, 

Rmr:mu Actians At Methane Release Sites < 1/23/86 > , paqe 38 
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Hal PlOIJLM, amdn8' 

PXWL• Twz1 

9360.0-038 SUperfund REm:Mll. Procedures, Revision #3 (2/88), paqe 37 

9360.0-14 Use Of Expanded Ramval Authority To Address NPI And 
Prop:lSa1 NPL Sites (2/7/87) I page 39 

9360.0-18 Rall:Ml.l Ptog1an Priorities, 3/31/88, paqe 39 

'" ! .,,,, .... 

9360.2-01 ~l Ptog1au For REm:Mll Site File Manaqanent (7/18/88), 
page 39 

Sta!m•ta Iser 

9J60.0-l2 

9360.0-ll 

JUly 31, 1988 

QJ.idance Q1 ~lementation Of 1he Revised Statutory Li.mi.ts 
Qt Ramval Act.ions ( 4/6/87 > , paqe 38 

Q•fdance Q\ ~lamntation Of 'D1f! "Cantribute To 'Die 
Efficient JlanerUaJ. Performnc.e" Provision (4/6/87), page 38 
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W±ilft II 

Ii OMLff MS '&kiS 

Rmel.aJCltian Of 1atbarit? tJade1" CDaA and SMA 
9012.10 S/25/88 -~ 41 paqes 

~lete set of new and revised. redele'Tcltians of authority reqardina 
activities under CERCIA and SMA. Publ.i-"hed under the signature of tht' 
MIOSWm, it is the currant and definitiv, deleqatians doomlent for thes•. 
author1 ties. Attadlll!nt A ccm:.ains rad£ tegatians of auth:iri ty to takwA 
specific actions. Attadlll!nt B designates responsibilities to exerciSt. 
c:anc:urnn::::e, cansult or receive notice. 

Sl(mfuml IDtema1 neiegattms Of Autbarity 
(No. to Ile added) 9/13/87 -~ 68 pages 

nus dDc:Uml!nt' signed by the· Administrator and transmitted under the 
signature of the Direc:tor, OERR on 9/24/87, ccm:.ains the ~lete set of 
final new and revised intunal. delegations of authority ~lt!IDl!ntin; the· 
provisions Of SMA. It may be requested with t!le Radelegatians, listed 
atove. 

~fund OJiiitetaw.iw Aa 1 •c111 si ats Plan ,..,., <DP> <PT-II> 
9200.l-OlA 10/1/87 - OR'S 240 paqes 

Prorides guidance to ine aqency and its prog1aai nanaqers for the proj~ed 
acc~Usnnents for the cu:rrent fiscal year. It is ':Wed for bldr;eting, 
resource alJocatian, and pcog1am DDlitorin; thmu;hout the fiscal year. 
Prepared annually. 

10/24/86 - °'" 24 paqes 

First in a series of wwwaida pmvid1ng d1rectim for iq)lmmtin; the 
SUpufund pa:oyza urmr aa. Provides basic instmct.ian en initial 
prioriti• for p&!OIJlM ~mmtaticn m1 c:ana1mrat1cns that mst be taken 
1nt0 accowtt mmr SRA. wresaes the aanagamnt of Cft-90inJ nmedJ a 1 and 
1emwal I'ldl("hM acticns, mth PUnd and~, as affected by SMA. 

nmMlitf In 918 n- Slai&!twd 8lgianal. ~ ~ P1aD 
9200.l-05 6/7/88 - ~ 6 pages 

Intended to ass1.st pa:og1au managers in effective utilization of their FY-88 
enraaural operat1nrJ fundS. 

J'Uly 31, 1988 - 16 - can D1rective 9200. 1-01 



12 paqes 

First in a series of planned guidanc:es designed to orqanize and insti tu
tionalize the ~si tion ted1ni.ques, piblication and distribution pro
cedures to be followed in developinq dcc\JDents that are usable, readable 
and available. ~is is an. cancise, wll-referenced doc:\lnents. '!his 
specific guideline addresses i SSIM!S of availability, cross referencing, 
indexing, and fol.loW-up cantacts. writing tedmi.ques are suggested that 
can result in streamlJnud dcc\JDents written in clear ED;li.sh that provide 
an appropriate level of detail. Foaat :in; suggestians . are made to 
facilitate condensation for use in field mr Jals or el8'.U'Dnic indexinq or 
filin;. 

Qttalng Of ~ Ptogia DirectJ.ftS (Interia V@rsi m) 
9200.7-01 8/88 - CfM/PAS 56 paqes 

Bil>liog14ty in its interim foaat that will serve as an index and abstract 
catalog to assist the user in selecting the amt current SUperfund doc:
mentS best su1 ted for a partic:uJ.ar neied. Final direc:ti ves are sepanted 
fram draft doc:\lnents. · All are irdaed by p&:og1au respcusilnlity, key word, 
OSIER mmner and title, and c:antain brief abstracts of ccntent. 'Dlis issue 
covers au doc:\lnents tnrough 7/31/88. 'D1e final versian, eapec:ted early in 
PY-89, will enc• 1•cas1 planned d1anqes for managing guidance. 'D1e. cataloq 
is designed for l.Oese-leaf Dll1nU!nance with quarterly updates. 

cprr,15 Data Jlandl h2J "''"rt P01icy Stat 
9221.0-02 3/31/86 - CllMIMES 2 paqes 

Statelll!nt of p&:esent policy regaming manaqanent of the data handling 
support c:antract for CDCLIS provided under c:antract by CCllp!ter SCiences 
corporation <cs:> • 

ranam1DJ Maim '1'b llaldquartEs 
9225.0-02 6/25/84 - BSCD l paqe 
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• 
?IJti f1 cati m Of lllrtrJ.ctians Qi Pei !ftl%" I •t Of Private Party a.ts 

9225.0-03 ll/25/85 - FlU> J pages 

Directs RecJic1is to en.wre that affected c:rmnnities are infotll!d of 
restrictive prorlsians of CDCLA re;a.rc:ling private party reimlrsanent.s for 
renDVal costs. ~ a remMU actian that affects private residents is 
~, the OS: shall att~ to notify thaD that the expl!!nHS they incur 
are incurred at their risJc and expense, and are not rei.Di11rsable by the 
Federal goyexl"IDl!!nt. OS:' s are cautioned not to Dike statements that can be 
c:anstrUed by CClll!lmi ty namers as premises by EPA to re.imJrse for c_ean-up 
c:cst.S. . 

cm .. a111 ty pe1a1=1,.. Palicy 
5/9/83 - HSa> 5 pages 

Arti.eulates the aqency policy for c:aammity relations activities that mJSt 
be an integral. part of eYezY SUperf\md financed r-w''al or ramvaJ. action. 
serves as an introduction to the smre detailed handbooa that provide 
specific, detailed direction for c:andUcting viable amnmi ty relations 
activities at SUperfund sites. 

Qwwm;.lty Relaticms Ba*'''* (r.tml) lllinal. 
9230.0-03 1986 - BSCD . 146 pages 

Represents the agency's poUc:y and p:og1aa guidance for deftlopinq and 
~lf!ll!!ntinq camuniey relatians p:cog1ams at SUperf\DS sites. 'D1e handbook 
is intended for use lJy States, EPA staff, and other F~ agencies. 
Offers .step-by-step proc:edUres for deYeloping and managing an effective, 
site-specific: c:amunity relations prog1am. Olapters include cemmmity 
relations dUr1n; ramvals and M"d~ a 1 response dUr1n; enforcaaent action. 
Exaaples of caamm1 ty relations tedmiques and saq>le plans are provided. 
'Ihere are also instruc:tions far amiJU.ster1n; a cannmiey relations prog1am 
and various reporting fcmlBts. 

9230.0la 

July 31, 1988 

3/22185 - BSCD 15 pages 

CC11111m1ty rel.atima ptog1w in tne course of 
1llbiJ.e rMC'Vin; tbl int.egrity Of tbe enforcml!!lt 
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u..--.mu.t:y 1e1ar1ans In SUperfund - A Baa•t•m (Interim Qrldmce> 
9230.038 6/88 - HS:D Manual 

Appllcable to all response actions conducted under CDCIA, lllhether 
perfo.tmed ~ EPA, other Federal agencies, or State ~. Provides 
policy ra;uirements for coordinating acti. vi ties at SUperfund sites am 
addi tiana.l techniques and guidance that can be u.ser1 to ~lanent am 
enhance a ba.Sic CXJ!Dlmity relations pcog1am. 'lhis is a c:mplete rM.sion 
of t.ne 9/83 version. cantains new Date.rial and revisions to reflect S1tRA 
amealebs1ts and EPA poUcies issued since 1983. 

Crw!mity teiat1ans Qtf,,.,,.. rar !nl!Jltin; C1tizim oaamw At SUpmfmKI 
Sites 

9230.0l 10/17/83 - HSCD 13 paqes 

Qlides Regions and State CCl"!llmity Relations staffs in canduc:ting am 
ewJ.uatin; an-site di.scu.ssions with citizens and local authorities prior to 
nan a:erge11cy SUperfund respanse actions. 

C&wwd.ty 1e1u1rns Recp11i •ts Jar ~e tits 
9230.05 10/2/83 - Hscn 4 pages 

Discusses tne iqact an Cl'l!l!lmi. ty relations efforts of the concept of 
dividing ramd1a1 activities at a site into operable units as defined in 
the ammded ?CP (50 FR 47911, 11/20/85 >. No aajor c:bmJeS are required in 
the planning and iq)lanentatian of SUperfund mrmmi ty relations. 

Inter1JI QJ1din:e Ql l)'l!rtw11c,al W1st.m Grants ('mG) Jar Pabl1c 
Partidpltim 

9230.2-02 3/26/86 - HS:D 10 pages 

SUppUes preliminary assistance for persons imolved in early staqeS of 
aanaqinllJ TAG grants for P'b' i c partid.patian. Will be upSated as the 
p&:OJtam evolftS. 

1/11/81 - mcD 8 sages 

SUA>lles adlliticmal interim infcmatian for mnaqi.ng the TAG pa:og1an prior 
to prm11gaticm of final l'UlAmlting. 
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Citinns Qrldimce MinJll ror 'DM! 'l'ec:hnical. Assistance ('!f!G) Grant Ptogzaa 
9230.1-03 6/88 - HSCD 129 pages plus appendices 

Provides a c:cq)lete set of inst.rUCtions for citizens interested in 
Technical Assistance Grants. Includes a st~by-step guide to ~lyinq for 
and nan~ the grant and all foi:m ra;uired by EPA with saq>les of 
c~letea foIDB. 1'1e manual will Ile. c:un-ent for the 'f1iG Ptog1am during its 
operation under the Interim Final Ru.le for section 117 < J > of CDCtA am 
will be revised upan pmlic:ation of the Final Ru.le (eapected in 1989.) 

J·~ Qrld:!ry:e Mnal l'ar 'Die 'ftlctlnic:al. Assistance (imG) Grant P1ogza 
9234. l ·-\i4 7 /88 - HSCD 84 paqes 

Provides guidance to Regional. staff who are mnaginq the Technical. 
Assistance Grant P1og1au and other Reqional staff for use as a reference 
about the prog1am. Explains the progxau, respansilnlities of Jcey staff, 
the role tnat States play in the pi:ogxan, and all aministrative procedural 
ra;u1nml!m:s for the applicatian and award, prac:unment, and fiscal 
aanagelll!!l'1t proc:esaes. 

· _,UcaM 1 tty Of JDrA ""KJrl ' 
9234.0-04 11 paqes 

Clarifies use of SUbtitle J) and/or c of ICM for. dev'elopinq ranedi.al 
altematives at CERCIA mining waste sites in lic;ht of a July 3, 1986 final 
detexminatian an regulation of mining. waste. 

Interim QU.dance an 0np11.,... With 11pp11cab1• or lele9ant And ~ 
(MAR) Ra:prt I Its 

9234.0-05 . 7/9/87 -~ 12 pages 

Mdresses the requiranl!nt in CERCtA, as amnded by SMA, that ranedial 
actions ~ly with awlicable or relevant and apptopriate requi.ranem.s 
< MMs > of Federal l.a8 and lll)re strlngent, prc:lllll.gated State laws. 
Describes hoW ra;ut.rmmts are qenerauy to be identified and applied and 
specifically dtso11ses CQll)llance with State nquinments and certain 
surface wat.:r ms 91CAU1wstar standarda. 

u.r•s Adde !b 919 O•;• ract ra•••ta• O[J Pl'iil&i 
92.0.0-1 1.2/86 - ssm 250 paqes 

Organic and inor;anic analytical. pi:ogxaa deseripticn that outlines the 
requinm!ftts and analytical. procedUreS of new a.P protOCOlS deftl.Opa1 fran 
tedmical caucus •• "'Clllll!ndat.cm. Renects the statm of tne pi:ogxau as of 
Deceat:Jer 1 CJIJ6. 
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Analytical. 9wxt for 9JperflnS 
9240 •. H2 3/20/86 - HSm 7 pages 

Mamrandl.D that reviews altemative SUperfund sanple analysis resources 
available to the Regi.~, provides general guidance in the use of these 
resources, and requestS that each Reqion manage and amitor its analYtica.l 
SURX'rt services. Describes the tw principal sources of SUperfund pxog1a111 
analytieal. support as the Reqianal laboratories and the cant.ract La.boratocy 
Ptog1an (CLP). Witianal cantractor sources available include Ranf!di al 
(REM), Field Inwstigation (FIT), and the Envi.rcnlEmal. 5en1.ces A.uist.ance 
'1&m ( ~> . ''merally, CLPs are to be used for analysis ra:;uiri.nq 
cansistent lll!'thcJDlogy I .;v-40 day tumaround I and data Of lcncwn and 
dcalll!nted quail ty. CLP' s Special Analytical services can be used to 
analyze umwuaJ. matrices. Ranedial and Rl!mY'al contract analytical 
resources include fiDd and mbi.le laboratory S\JRX>rt. CX>ice of analy
tical SURX>tt Should be d.n van l:Jy data ra;uiranents. users shculd be 
sensitive to costs, definition of work, enforcanent needs, and quality 
assurance requirall!!nts. Desc:ribes how Reqians should develop their own 
integrated manaqanent and tracld.n; systems to mnitor these resources. 

~ Resp•a,ce ·CJAmmp senices (!JCS) tlaets' *"'a1 
.9242.2-0lB io120;81 - mo 240 paqes 

Prem.des a WehenSive guide to using ~ response cleanup services 
cantiactors at SUperfund sites. 

Pl• ce1lves Par InitiatJng Jterer!1 al Resp ... 5en'ices 
9242.3-03 7/6/84 - HSCD 21 pages 

Streamlines work plan deY'elopnent process. Develops a mre catiptehensive 
site specific work plari and reduces dead tilm! during work plan reviews. 
ProYides latitude to Reqi.anal site nanaqers to identify approved ini tia.l 
tasJcs en a si~te l:asis. 

11111 II cant.net hard Pee Pm::fOlwwwice zn1.m1 m Plan 
9242.3-05 7/25/84 - tllM so pages 

Defims procd.1res fOr the RIM II CCntract 1IWard Fee Perfo1D&Le Plan. 
Descri!m fee stm:m and evalUiltiCll pcocess and in::lUdes copies of the 
fcmm m1~ to aanage this c:anuact. Procedures are essentially the same 
as tr. reriMd RDV!'1'1' pcocedUreS, GCept tnat eadl regian DUSt assess the 
canuactar'• regicnal ~ activities. 
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191>1 11ar1m Of -n. Deca1trali,.., eantraetm- Perfammce Evaluat.i.an Am 
19md ,_ Plcx::ess rar a 11a1 PIUIJl• Ccntm.s 

9242.3-07 3/9/87 - HSCD 16 pages 

Delegates site-specific' awam fee decisians to the Reqianal Division 
Direaors. Distrimtes standard operatinq procedures idem.i.fy:nq the roles 
and respcnsibili ties of Reqianal and Headquarters sr.af f in iq>lementinq tne 
contractor award fee pr:oc:ess. Prcc:edure will be field tested for ane 
ewluatian cycle, tnen aide final. 

'ft!dlniCll .Msistm 1'W ('JM') caatnct tJsers, flll.'IJll 
9242.4-0lA 9/1/87 - EID 

Explains the nature of 'l'edmical Assistant Team < 'rAT) contract resources, 
responsibilities, and procedures for operating under this c:cntract and a 
Jll!anS to ewluate and caq:iensate comractor perfm:mance. 

PQUcy 01 cast Sbilring At PUblicly <Mm Sites 
9250.2-02 3/30/83 - HSCD 2 pages 

Describes CERCIA Secticm 104<c> <e><li> Ra;uiranl!nt that States pay SO\ or 
mre of the response c:cst.s associated with facilities CM1ed by States or 
their political subdi.Visians <"PUblic:ly-ol!Nd"> at the time of disposal of 

. any haZamOUs substance. (~lanented by 9250.2-01.) 

Pali.c:)' 01 o:.t Slm1JJ; Of Ipe!iata WM11.t Jtit JlnbUc>y O«w' Sites 
9250.2-01 3/30/83 • DD . 5 paqes 

Specifically adl:1reSses cost sbaring for immdi ate ram:Mll · actians at 
publicly owled sites. (SlJW1E111!!11tS 9250.1-01. > Note: Olanges in SMA 
will require l"f!Yisicn of this dclOIDl!nt, '-'lic:h will be sdledu.led in 
canjunct.ian w1 th prcau1gatian of ?CP revisians. 

waiwr Of 1°' 
owrm 

Sit.M 
9250.3-01 5/l.l/83 - BSCD 1 paqe 

ReYerseS MIZ'dl 11, 1912 p:»licy (see 92'6.0-01) to allaW t1'e funding of 
r-nedia1 inV9Stivatian, fwil:d..Uty stUdy, am r--diU design at privately 
omed siUS vitbaut a State cost share. (See al.SO 9250.l-o2) 

Qdda•ce 01 DDlpllll.1-m•tt.111.Jn;JG 1111...- Of 10\ cast sartng IOI:' r u.11 ~.~~ 
.9250. 3-02 6/3/83 - HSCD 4 pages 

~lishes procedures for ~ementin; cost snartn; policy a.s renectm in 
9250.3-01. 
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Del.8IJatims Of ' " Se1a:tim 'D> Rllgicm (thm' Del.aJ;lti.an 11..-S) 
9260.1-09 3/24/86 -~ 25 paqes 

Deleqates tESDEdy selection decisions to RAs. ()Jtlines options for division 
of decision aut.hcrity be1:Ween the M/OSEt and RAs. 

Delel)aticms Of Autlmrity tb5er' 'Die Pede:l:al Miter POJ.llltim cmtml 11ct 
CPWO> _,licah>e 'D> me Slperfln1 Ptoy1• 

9260.3-00 4/16/84 -~ J paqes 

( 1 > Identifies and deleqates the applicable authorities under FWPO. for 
imni.nent and SUbstantia.l threat to the pmllc health or welfare of the 
united States bec:n1se of an actual or threatened di.sc:harqe of oil or 
hazardDus substance intn or upon the navigable waters of the united 
States frail an anshcre or offshore facility. (nJEICA 311; E.O. ll 735, 
8/3/73; 40 CFR 300.52 (lCP) 

( 2 > Oeleqates to M/OSWDl and RAs authority to issue letters of noti.f-ica
tian of plaeeant of dmaic:al. and !nol.Ogic:al. aqems on the National. 
Oil and HazardDus sumtances Cmttin;ency Plan (lCP) product sc:hedule 
in accordanc:e with sutt>art H "tJse of D1.sparsants and Other Olaaicals" 
of the ICP. (n.IPCAlll(C) (2)(G); 40 CFR 300.81, the lCP) 

(3) Delegates to M/OSWDl and RAs authority to. perfom the EPA functions 
and respansil>ilities relative to the Spill Prevention cantrol and 
Countemeasures Plan ( SPCC Plan) reguJ.atians. ( P.WPCA 311 ( j )( l )( c) ; 
40 CFR partS 110, 112, 114. (4'-1-84) 

,.,1--itatian Of cncrA Stmt8JY At Pede:tal Pacillties 
9272.0-01 4/2/84 - Office of ExteJ:nal Affairs 1 page 

Mml:>randm dated April 2, 1984 frail the Auistant Administrator for 
External Affairs to the Aui.stant 1dllinistrator, OSER, d1scus.sinq the· 
il!l>lall!lltatian pue of Federal Facility CDCIA strategy. 

Initial Oddae•• Ol Pidllal 1*:ilitiM At rncq Sitm 
9272.0-02 12/3/84 - BSCD 3 piillJes 

Di.sc:usses statua am clirec:ticn of mwa efforts to iq>lllll!nt hazardDus site 
cleanup at Federal rad.lities. Divides prilary zespca151h111ty for national 
mnagement of SUperfund Federal Fad.ll ty ptog1www mtwem tne Office of 
waste P1og1www !Dforcwat am the Office of Dl!rg'mCy and Renedial. 
Respanse. 
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Pr £' +11i M Utiell Par Fede:tal Paci.llties 
9272.0-03 8/19/85 - ClillPEIOERR l paqe 

Mem:>randLID frm D1rector ClilPE to I>irec:tcr OERR clarifyin; resp:msibi.Uties 
of CN'E and amR an Federal Facilities. 

8/19/85 -~ 2 paqes 

Clarifies responsibilities and direction of effort within CW'! for Federal 
facility activities. · 

l paqe 

Memrandum frail Director OERR to Director c.IP! that prwides direction for 
the OERR Facilities Piogiam Manual devel0pzer1t responsihillties that ~ 
assumed and clarifies respcusihillties between CDR and Clli'PE for Federal 
f acili. ties. 

.-: ..... ~" Instmctians 
7/31/84 - !RD 34 paqes 

Desc:ribes the process. necessary to iq>lml!rtt the April 16 , 1984 SUperfund 
delegation < 9260. 2 > • Provides a planninq structure for Regional Adminis
trat.or tO identify and assign Regianal f~i.al respansibillty ·for 
activities. (Ml!m) signaS by Aministrat.or> (Update planned for -late FY-88 > 

• 

p 11 al rt.n•rlaJ """' ct Instmctians 
9275.2-01 9/21/84 - es::o 28 paqes 

Describes the pz:oc:ess necessary to iq>ltllll!nt the April 16, 1984, SUperfund 
delegatialw < 9260. 2 > • Provides a planninq suueture for Reqianal Adminis
trators to identify and assign Regianal financial responsibility for 
activities. 
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POl.icy ()l naad P1...aim And Nl!t.lallSs AsSM"P'tS 
9280.0-02 8/85 -~ 12 paqes 

Discusses specific situations that ~ preparation of a flood plains or 
"1etlCUlds assessnpnc and the facters to be c:ansi.dered in preparing such an 
assesSllB\t. For ramval actions,· the CS: nust consider the effect of 
response actions ; and for ren-11 al actions, a floodplains/Wetlands 
assessment llllSt be incorporated in the plann.in; and analysis of the action. 
In n:span an; to releases of nazamcus substances in floodplains and 
wetlar¥!5, SUperfund actions llllSt meet sumtanti ve requi.rall!nts of the 
Floodplain Milna;allmt !Zecutive Order <EX> 11988); the Protection of 
Wetlan"! Execative Order (l!D 11990), and Appml1iz A of 40 · CFR Part 6, 
"Statanent of Procedures en Floodpta1n Milnal)aaent and WetJ.a:nd Protection." 

Site 
9283.1-01 l/24/86 - HSCD 7 pages 

Mlm>randum presems an ini ti.al OYeraU approach to decision ll&Jd.nq w1 t.h 
respect to grom1dwater cleanup at SUperfund sites under developaent by 
CDR. 'n. stratecJY will be fUrtner refimd in a Groundwater Evaluation 
MilnUal currently under developaent. 

Standud ~ Safety QDde Mlnal 
9285.1-0lB 11/19/84 - BSCD 182 pages 

Manual provides guidance an health and safety practices and procedures. 
Intended to ~lamnt prof essicnal judgamnt and experience and supplemmt 
existing Reqianal safetY Criteria. UpSates previous guidance to reflect 
additional agency ezperimce in respand1nlJ to envirarlDental incidents 
inwlvin; hazardous substances. Not intenda1 to be a ~ve safety 
manual for 1nc1dmt respanse. 

Field Standud qma• mg Pu-....,um _..., M Slte IDt%Y 
9285.2-01 1/1/85 - HSCD 38 paqes 

9285.2-02 1/1/85 - BSa> 38 pages 

Desc:rilJes appcowd operating pracedures for decantaminaticn of respw1Se 
persanneJ. and s;ui.plllnt at hazardous substance release sites. 
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r1eld St.1llmrd ~ PJ:•ca•11es fflmnal ti - Air~ 
9285.2-03 l/l/85 - HSCD 33 paqes 

Oescril>es air m:mi. torin.1 procedures for use by field persame1 to obtain 
air mnitoring data required to minimize the risk of exposure to personnel 
at ha%artkNS substanee release sites. 

Field Standard ~ PI• ca•ves MmaJ. t6 - wmic Janes 
8285.2-04 4/1/85 - HSCD JO paqes 

Describes procedures to be U.H.i by f!.eld persannel to establi.Sh l!IOrk zanes 
for cam:rol of hazardcnm mate ~ to m1n1mi.ze the risk of exposure to 
wr.Jcers at haZamDuS release sites. 

Field Standard ~ Ploc•tves Mma1 19 - Site safety Plan 
9285. 2-05 4/1/85 - HSCD 34 paqes 

Establisnes requiraDent.s for protectinq health and safety of field 
personnel durin; au activities candUcted at the site of an incident. 
COntains saf~ infcmmtion, insuuctians, and procedures to cover a 
variety of sitlJaticns ''"iirnll.y encountered in this eype of field wrJc. 

3/15/84 - HSC) lO pages 

Gives· direction for OSH1' field staff WhO nay be a.ska:! to provide assistance 
or canduct enforcement activities at ha.za.mous release sites. 

Dlp1.ayee a:crp• 1ma1 lllaltb ' safety 
9285.3-02 7/7/87 • HSCD 4 pages 

Provides proc:8dUres for aanaq1DJ ~l.Oyee oo:upational heal.th and safety 
cansideratians at SUperfund sites. 

WfullS Pabl1c a 1t!I an1.-1m flllna' 
9215.Hl 10/1/16 - BSm 

r.stabl1sMs a fx•• mJc to m used at SUperfund sites to analyze p.ibUc 
health r1Slr:s and dft'elap dllsign goals for r--'111 altematives msed on 
Applicable ar Ralevmt 1111 ~ ~ CMM:s> of other laws, 
"1ere available; or ri.at analysis tOlre tm.e ~ are not 
available. Procedures are designed to c:anfom witn EPA' s praposa1 risk 
assesSl!B\t guidellnls. SlJA'lllllllltS 01apter 5 of tne QJidm:e en Feasi
bility Studies mmr CDCIA, "'11.cn descrilles ~ pmUc health evaluation 
proc:ess and provides detail8d ~· an an2Ul:t.1nJ ~ eval\Jaticn. 
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Qlidilnce rar OXmlinat.inJ A91tB Baal.th "••= 1t Activities 111.tb 'Die 
So1pe1tual I 21 al PmCesa 

9285.4-02 5/14/87 - HSED 32 pages 

Provides guidance for coordinatiDJ health a.sses.meit activities at 
SUperfund sites bet\A!en the ~ and EPA "11!1'1 Canductinq SUperfund 
remedial activities. 

Beal.th Assn •UJ ay A..~ : .11 n-aa 
9285.4-03 \/7/88 - HSED 6 pages 

Clarifies operatinlJ procedures for d9a 1 'n; with A1'St&. Presents sc:hedule 
for health assesmmts beinq canducted by M'SCR in n-88. 

SUperflmd R:Lst Assn •t IDfcmatian D:l.rectmy 
9285.6-01 12/17/86 - HSIJ) 

PrO'Yides informatic:n an resources for c:m1dUcting risJt assessnent activities 
at SUperfund siteS. 

ES na411 Of thh• s•a:wttilg Betlaan M'JDt lad _. 
9295.1-01 4/~/85 - ~ ll pages 

Establishes policies and procedures for canductin; respanse and non
response health activities related to releases of hazardous substanees • 

.Joint CDIPSIPB Q11cJm:e 
9295.2-02 6/24/83 - OPM 41 paqes 

PrOYides joint guidance for CCll1dlEtinJ activities and ccordination 
necessary for a Slll)Oth interface betWeen EPA and the U.S. ~ corps of 
ED;1neers. Prori.des further guidance . regarding respansilnli ty and 
infoDBtian necessary for coordinatian of billing ms repotting. 

IlltetaQ q Aga: u aat am emps Of DlgJDMPW lad a. ID r >"ins 
P.L. 9'-510 (cm=rA) 

9295.2-03 12/3/84 - Cl!ll 3 pages 

Defims tm aa1.stm:e tm U.S. Amy Cmpm of Engineers will pmride to EPA 
in iq»lmmting the ~ pa:ogza, ·ra !'\md-l.81d or State Fund-lead for 
EPA Diforcm-leild projcu. 

J'Ul.y 31, 1918 - 27 - osra Dirctive 9200. 1-01 . 



p nad.m Of tble:LSUcnrHn; (1111} Betmeen ... JJnd !PA Far 'Die 
i,.,1 na1 cm Of Cercla RalOCat.im Act.i:ri.ties Older PL 96-510 

9295.5-01 4/5/85 - CllM 21 paqes 

Describes mjor responsibilities and outlines areas of nutuaJ. support and 
cooperation with respect to relcxatian acti vi. ties associated with response 
actions pirsuant to c:mctA, F.xecut.ive Order 12316, and the ?CP, 40 CFR Part 
JOO. Effective until April 1989. 

IllplaDentatian Of !PA/P!lll\ ~Of tbim:s•anr!1ng (lOJ) Qi C!laA 
Ralocatians 

9295. 5-02 6/14/85 - CJPM 27 paqes 

Forwards £PAlnM' Kil an CERCIA Relocation < 9295. s-01 > to Reqional 
Administrators. PrO\'ides qui.dance in esta!>li.shinq Reqiona.lllfeadquarters;
~ relcxatian cam:act.s ar.d foll.Clwing standards esUbl.ished in the M:XJ. 

CDmS1natian Belli Fl RaJ1ma1 Stpx:twis Staffs And Office Of hderal 
~vi.ties <m"A> ll!lgiaaal OUlte%parts en <"PP'i'A Actians 

9318.0-04 10/29/84 - HSCD 4 paqes 

!ncouraqes coordination betwel!fl the ReqianaJ. SUperfund staffs and OFA 
Reqional c:ountupart.5 in carrying out CDCIA actians. C Signed W. Hedman 
and A. Hirsd1) • . 

Qiidance Por P.stabl 1 mtn.r '?be NPL 
9320.1-02 6/28/82 - HSED 14 paqes 

Establishes proc:edm'es for ~lEIDB1tin; the NPt, whid\ was 1Dilndated by 
section 105 < 8 >CB> of CERCIA. 1G2resses the overall strategy for develop
inq and presenting the list, includin; selection of candidate sites, data 
collection, applicatian of the eazam RanJc1ng SystaD <HRS>, procedures for 
sutmi. ttinq c:andidate sites, and the verification of quality assurance 
(Cant.rel pi:oc:edUres). (Signed by Bed u, supplemented by NPL 9320.3-01 
and 3-03) 

9/10/86 - BSED 11 P19es 

Desc:r1bel ICR1tlNPt llst1nJ policy as pramlgated in the Federal Reqister 
(51 FR 21054', June 10, 1986) 
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DA Sprial Stmy ti1St1! Definitia1s: Sites ~ Witic:ml 
c:Dwi """1"1 m Prior 'D> NPL Pr« \ 1 wa1 lbler SIM 

9320.l-<>6 3/10/87 - HSED 22 pages 

Policy aamrandum signed by Director OERR, wch d:i.sc:usses 5ec:tion 105 ( g > 

and 125 of SMA and its relationship to RCRA, as amended by ~ with 
respect to the special study wastes such as drillinq fluids, cement kiln 
dust wastes, mininq wastes, a.sh wastes, etc. 

lDteria Qddance Por cansideratlan Of sectians 105 (g) And US Pf ~ Prior 
'lb NPL Plq+waJ Of spr1a1 Stmy 1llaste Sites 

9320.1-07 8/21/87 - HSED 17 paqe 

Mel!Drandum descrUas omt policy for identifying nunicipa.l waste landfills 
that haVe received hazardous wastes. criteria described for c:an.siderinq 
their possil>le inclusicm on the NPL. Signed by Direc:u>r omt. 

List.inJ Of Mmi d Pi'' I.mdfills Q2 NPL 
9320.l-08 lO/i4/86 - HSED 2 paqes 

Menurandmn discusses procedures for detemininq '-lhic?l solid waste landfills 
qualify for listin!1 cm th8 NPL. Describes the eype of doc:1.lllentatian 
required £ram tne Regions to establ.isn this ellCJi,bility. 

List.inJ Of ~dpll I.m!fills 01 !ft. 
9320.l-09 8/21/87 - HSED 2 pages 

Meacrandum cantinues the discussion of procedures for listing mnic:ipa.l 
landf illS Which qualify as SUperfund sites an the NPL. 

Q1idance Par ""8"1 ng 'Die 18. 
9320.3-01 5/12/83 - BSI%> 7 paqes 

Provides guidance for the first and f\lture updates of the NPL < SUpplanents 
9320.1-2 and 9320.1-3. SUppl.lllmrlted by 9320.3-2 and 9320.3-3) 

IDstmctiam ftlr Pn-Jlpting 1H. ""8t· 
9320.3-02 l/18/84 - BSI%> 7 paqes 

Defines pa:ocedm'• and l8gianal respansil:aillties for tne final ruJ.emikinq · 
of the MPL UljlSate. 
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PICO*'" es Par qmting 1!ie NPL 
9_320.3-03 5/23/84 - HSED 8 paqes 

sets for tne process for developinq updates to the NPt and presents the 
schedule for proposing the second update. (S\lpplEllBltS NPL 9320.1-2, 
9320.l-3, and 9320.l-l) 

QU.dance ror Pu 4• sad NPt UpSate t3 
9320.3-04 12/10/84 - HSED 3 paqes 

Mlm>randLID r .stablishes .schedule and scope of Update #3 to all.Ow Reqions to 
sutmi t si tr me ~letad in t.iJll! for pnM.ous upate and limited to 
classic ~~ sia!S ~dl clearly fit mcLstin; policy guidelines. 

NPL Infm:IBtim nptate M 
9320.3-05 4/30/85 - HSED 6 paqes 

Provides bacJaJroUnd info:matian an NPL Respanse categories/ Status Codes. 

UpSat.1nrJ 'Die MIL: 'lX'tte 16 Pi' 4* *Al 
9320.3-06 9/17/85 - HSEO 4 pages 

Man:>randLID provides specific infoJ:Datian on tne scope, SChedullnq, and 
proc:edureS for· preparing sites for proposal an Update t6 of the NP!.. 
Describes the fueure ~lic:ati.ons for a proposed dellstinq policy an adding 
sites to the NPL. · 

Interlll Info;•• 1 cm Release Pblicy 
9320.+-01 4/18/85 - HSED 6 paqes 

Provides interim policy for release of infomatian reqarding the NPL. 
Should be used by Reqians to prepare c:oordinated respmses to info:mation 
r~ frail the pJbl ic, frail citizens, and those sutlaittad under the 
Freedm of Infcmati.mi Act (FOIA). 

,.,,., I Fl. ,_ 

1ICtiaD . 
93.J0.1-01 1/28/83 - BS::D 

wresw ts. interface be't:wm RCRA and c::actA far the off-site treatnent, 
st0ra;e or m spwal of haZardDus substan:es. !.ftabllshes . genera.J. Age icy 
policy for rwwwal and nndial actiana. E.ttablishes specific c:riteria for 
re-di al acticns in deteZm:lJUng ~ haZardaus substances ray J:Je trans
ported oft-site for treatllllnt., stOrage or disposal "'1er\ selec:ti.ng an 
app:opriate off-site ~ waste aanaqement facility. 
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IV'aluatim Of Ptogza 11111 !nfo?t: at-Lead Reand& Of Ded sian (llDS) For 
cans1stmCY tilth .. I.and Di spwaJ Restri.ctians 

9330.1-02 12/3/86 - HSCD 15 pages 

Regional survey to detemine ~ of RCRA land disposal restrictions on 
RCDS. 

~ Of wastaater P':m CIR:rA Sites Into IVDCS 
9330.2-04 4/15/86 - HSCD 6 pages 

Joint 1111!111) fran O!RR and cai£ to Reg.41.Aal. Di visian Directors for waste and 
water Managanent addressin; tne c:cn:ems and issues unique to POM that 
nust be ew.J.uated before tne disdlarge of CDCIA wastewater to a PC71W. 

,,..,.A Off Site Policy: Pmri.d1nJ NDtice To Fad.llties 
9330.2-05 5/12/86 - Hscn 6 pages 

Guidance an prcM.din; notice to CClllll!rt:ial. treatment , storage, and disposal 
< '?SDs > facill ties c1eemlld . ineligible to receive CDCIA response wastes; 
Facill ties may sutmi. t written o 1ma1ts an the aA>licatian of the policy to 
the c:anditians alleged at their facility. 

Cl!r!A Off Site Poller. KJ1g:IM 11ty Of Fad.llties ID Asam d !bU.tarin; 
4 pages. 9330.2-06 7/28/86 ~ HSCD 

Clarifies aA>licatian of the CERaA off-site policy to ROA camercial 
facilities in assessn-nt mU.torinq. Assessment Dali.taring does not 
autcmatical.ly reject facilities fran consideration. Gives guidelines to 
Regional decision llliilkerS as to the aaamt of infoJ:mation required and 
timi.ng of ineligihility.detemlnatians. 

Participtt1m Of J11Dtmtia117 Rs-4'*+1b1e Parti• (PllPS) ID Dl!9elapal!llt Of 
1 11 a' Ill9eStigat:icm Jlll1 r-mM uty Stndi • <n '• and rs•s. > 

9340.1-01 3/20/84 - esa> 9 paqes 

Sets forth policy . and procedL1ns goveming partid.paticn of PIP' s in 
deVel.or;mnt of II/PS under c:m::rA. D1scuam c:ircmmtances in "11.ch RI/FS 
may be CU""rted by RIPs; pm:edunS for mtifyinJ PIP'S Vmt tne agency 
has idmtifi.S target sites for tm ~ of II/FS, m1 principles 
~RIP partidpatim in Agmcy-~inm:ed II/PS. 
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Preparatim Of ned sicn DDommts Par ~ Pmd-F'nanc:m Im PIP 
7 St a1 1ICtiaDs tbier C"'!rTA 

9340. 2-01 2/27 /85 - Hs::Jl J2 paqes 

As.sistS Reqianal Offices in the prepa.ratian of the decision dccuments 
required for approval of FUnd-financ:ed and Potentially Responsible Party 
(PRP) raraUa.l actions. A Record of Decision (Ra>) is ra;uired for all 
remedial. actions financed fran. the Tnlst FUnd. Doonents the aqency • s 
decisian-aalc:i.n; process and dalDnstrates tnat the requireamt.s of CERCIA 
and the ?O haVe beeu l'et. 'lhe Ra> and the procedures des :rt.bed in this 
document bee• 11e the ?lasi.s for future cost recovery actiar .a . tnat nay be 
undertaken. 

Prelim:lnary Assn 11 CM> Rridmee P'f-1918 
9345.0-01 2/12/88 - HSED 88 pages 

Provides Reqians, States, Field Investiqatian Teams < Frrs > and other 
Federal aqencies w1 th direction for c::anductin; new preliminary assessnenu 
(PAs> and reassessing existing PAs during FY-88. Intmoed to nandardize 
PA scope, pr:odL1CtS, and decisians and i.quove overall PA quality. . In 
effect until the Hazard RanJcinq $yStan (HRS) is revised. Consistent with 
the anticipated directian of the re9ised Natiana.l cantin;en:y Plan (?0). 
Provides Regicns with direc:tians for handling PA Peti.tians fran the pmlic:. 
Discusses preliminary procedures for the ErM..rarmaltal Priorities 
Initiative (!Pl> • 

'''eiww Site Imps:ti.m Cf.SI) 'JDnsitiainal Qdd;mce Par PY-88 
9345 .1-02 · 10/1/87 - Mm> 88 paqes 

Provides Regions, States and Field Investigatian 'l'emm < FI'l's > wi. th a 
reference of general lll!thadoloc;ies and activities for c:anr:suc:tiDJ Wpec:tion 
wrlc an sites projected to aake the Natianal Priorities List <NPL>. 
Describes the goalS, scope, proc:edUres, and desired results Of expanded 
site inspectians (l'.Sis) in FY-88. Will :be used imtil new screeninq SI 
(§%) and 1.1.sting SI (I.SI) guidance 1s prepared and distr1mted in FY-89. 

Pl:C P 11 a1 Stnt:fV ftlr Dil»l ii ta; SMA 
9345~2-0l 2/12/88 - BSEI) 

DesCrilles tb9 strategy !JllA vUl fol.lOW to addz:ess the pre-n-dia1 goals 
am ~ ot SMA. 'D1raUgh SRA, c:m;iress estab1isha1 the mamate 
to accelerate tm pace of idmtifying tbDse s1 tes ner11 ng S\Jperfund 
rma1j a1 act1m to protct public blalth ~ the ~. Resparm to 
this mrmte and addresaes SRA pre-r-mdja1 prodlJcticn goa.Ls, pzogxau 
operatians under the c:urnnt HRS, arid pcogzaa oparatians ~ and 
foll.OWin; revisions to the HRS. Discusses proc:edm'es for 1.nteqratinJ the 
Emriranlll!m:al Priorities Initiative <EPI> into the pre-ra-'1a1 pzog1am. 
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Int.em ~ QJidarne Bl !tn-CantigmJS Sites And C.Si.te ~ 
of Maste 7 1,,. 

9347.0-01 3/3/86 - HSCD 9 paqes 

Provides baSic: infoi:mtian pending final gui.dazre. 

tb:mtml.l.a1 Baardaus 1lilSte Site RanJd.nl) Syst.- - A users M;lmal 
9355.0-03 7/16/82 - h..sa> 66 paqes 

Describes metl1Dd dewloped bf Mrm corporation for ranJdn; ha.zartSous 
substance facill ties for deteminin; .allc;ibill ~· for inclusion an the 
National Priority List <NPL>. A site llL1St score at 28.S to t>e ellgil)le. 
'lhis directive reprints the Federal Reqister disc:ussi.an of 7/16/84. 

SJperfan1 ,_..,1a1 Design And R UaJ 1ICtim (11>/IA) Qrlc\eece 

9355.0-04A 6/1/86 - BSCD 112 paqes 

Manual to assist ~ies and ind1vi"'B1 s ,.., plan, aminister, and manaqe 
Raned.ial Design and Jlamd1al Aetic:ri (ID/RA) at SUperfund sites. 'nUt 
aaterial is applicable to both FUnd-financed and respausil>le party RD/RAS 
and prcwides procmuraJ. guidance to ensure that the RD/RA is perfaJ:lll!d 
properly. Organized to reflect tne sequmce of evmts occ:urrin; prior to, 
dUring, and after the RD/RA actic:ri at a SUperfund site. Notes sections 

. that apply anly to P'Und-financed projects. Does not directly address 
RD/D's c:anducted by other Federal agencies, ~dl are the subject of a 
projected Federal Facilities PLc:igxan Milmal. •. 

QJic't:+ece ell peas1M J 1tJ Stadies (PS) W C!EtA 
9355.0-05C 6/1/85 - BSCD 188 pages 

Provides a mre detailed structure for identifying, ewl.Uatinq, and 
selecting m-d1a1 actian altemat.1'195 under c:::DCIA and the N::P <40 CFR 
300). Describes tne ptUC&SS fraa incepti.c:ri: dl!Velopnent of specific 
altematives ba..S en general response actians identified in the reaEdial 
investigaticn (RI), incl.Uding screening tedmologies within the categories 
for app11 c:ab1 u ty to tbe site. Analyzes alumatives that pass the 
scremiDg ptOC:WU, 1IN.dl S'CM\411'11 qineering, pJblic Mal.th, enviran
mmtal, md cast malJW. Orpnizes infozmtian to cxmpare tne findings 
for MCJl altm:natiw. ID:'PMlt will bll nplace! bf 9335.3-01: QJidance 
for CcndDct1ng ,._,,al IJm!lst1gatiana (Bls > and P••1 b1 litY Studies < FS > 

t1rmr cm:rA, DOW in daft. 
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Qrl,,..... o:i p 11a1 Inft!stigatims (RI'sJ tldr!r ,..,..u 
9355.G-068 6/1/85 - HSCD 184 pages 

Di.scusseS tne candUCt of Remedial Imrestiqatians (RI 's) , Wdl are to be 
planned and iq)lemented by EPA m1 the States, to obtain data to evaluate 
and select remedial measures. For use by other Federal ac;iex:ies and 
potentially responsible parties · < PRPs > 'When undertaJd.nq ranediaJ. resp:mses 
p.irsuam to the ZCP and C'DCtA sectian 104 or sectian 107. Cmpliance witn 
this qui.dance will help meet the raqu1raaents of the ~. Doom!nt will be 
replaeed by 9335.3-01: Q 1idance for COnductiDJ Ranedial ~iqati~ 
<Ris> and FeasW.lity Studies (FS) under CERCIA, new in draft •. 

Dr~ oality (J)jectiws ~ Qridance far? Ha> Rest'*+' 1ICti.cms 
('1'1> VolmBI) 

9355. 0-07b l/l/87 - BED 341 paqes 

ProvideS guidance for tne process· of develapi.nq data quail ty Objec:ti ves 
(~) for site-specific RI/FS activities. Specifies qual.1.tative and 
quantitative· standarr1s required to support RI/FS activities. IQls define 
the level of risJc tnat is acceptable for llBldn; an incorrect decision 'and 
the ~ty of data result.inf) fram Slq)linq an analysis required to keep 
the level of risk at or belaW the acceptable ltM!l. PrDvides a foma.l 
approach to deVel.OpDent Of IQ:)'S in the ~ling/analytic:al pl.an to ~ 
the quality am cast effectiveness of data couectian and analysis 
acti.Vities. 

~ pwm1a1 1ct1ms At tb:mt:roi.las aazamaus WUte Sites 
9355. 0-08 4/1/88 - HSa> Mi1mlal 

. 
PrOYides guidance cz tne selection and use of models for the pupose of 
evaluating the effectiveness of ramdi.al acticms at unconttalled hazardous 
wane sites. WehenSive set of guidelines to rt!CJU].atory officials for 
the incorparat.icn of mod•ls 1nto M"Y'1 al action pl.al1nin; at Federal and 
State SUperfund sites. 

R •1a1 ICticD a.ting PDw. .. '•res MPmaJ 
935~.0-10 9/1/85 - BSCD 68 pages 

PrOnms gai.dm:e for th9 pnaparat1cn of deta1lid feasibility cost 
est1mUs of r--"1a1 .:tian al.tematives nquir9d under the %'e\'1.sed N:P·. 
PrOV1d9s project 1111n11gerS and dl!cisicz mars in ~ and imu.strj· 
with proc8dm:es for developing and eval.Uatin; cast estimates for alter
native r-z-'1 a1 nspoaw to ti. una:ntrOlled releases of hazardous . 
su.bStanees. 
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A o.,-.um Of~ rield ~ 
9355.0-14 l2/l/87 - HSCD 

'lhis four Wl\DI! couecticm c:antains a consolidated, ready refererre to all 
renl!dial field p:oc:edures. 'lhe nanual provides the Agency with consistent 
field procedures am:m; the ten reqians. It should be used by Remedial 
Project ManaqerS, Quality Assurance· Officers and State and Reqi.onal field 
staffs. 

Interim l.»ti1ta119 Ql sqm:fual 5e1a:tian Of p !f 
9355.J-19 l2/24/86 - HSCD l2 paqes 

Provides interim guidance, reqardin; ~lanentaticm of ~ cleanup 
standards pmvisians. Higtllic;ht.s new ra;uiraaents with ~is on the 
RI/FS process. 

RI/PS Ilip:UU ii S 
9355.0-20 7/22/87 - HSCD 14 pages . 

Identifies lll!thDds of reduc:ing overall project sdledules and costs while 
retaining a quality product. me four major points in the directive 
include: ~ RI/FS, streaml..1naS project pl.arming, aana;aaent of 
handof fs, and RI/FS c:Ontm1 nwiewa. 

Witianal Intedm Qrl•Ja• '9 Par n-87 IB:Dlda Of Dm:1 sian 
9355.0-21 7/24/87 - HSCD 10 paqes 

Continues with guidance regard1nJ ~lamntaticm of ~ cleanup standards. 
Descrims the nine criteria to be used in evaJ.uat1n; ren8'1aJ. aJ.tematives 
and selecting a re&Edy. 

IDterlll Qrl •'*•ce Ql PmrH Dir Par Gwwd 1lllter 1111! 5'Jrface 1llilter Restarat.icm 
1ICtiaas 

9355.0-23 10/26/87 - HSCD 4 pages 

Di.scusses 1nt8rim poiicy for ~ funding of water restoraticm actions. 
Specifies *1dl tnm of activities waul4 be ellgi!)la for incJ.usian under 
the 10-)WZ' pmri..sim in sctim l04(C) Of 5Na. 

osa St1a• ea rar 1111?•••-!11-& 
•mte 

9355.0-24 12/28/87 - HS:D 22 paqes 

Establishes a process for DBnaCJinrJ EPA• s efforts to achieve the CERCtA 
ll6(e) statutory aandate for re-dial acticn starts. sets expectations for 
each Reqian's c:cntriblticn toWard this end and provides guidance to ennance 
EPA' s abi.11 ty to meet t!me nqui.ramnt.s. -, 

J'Uly 31, 1988 - 35 -



Rm~'1Laa~' Projct MiPBJ n Mina> 
ll/l/86 - HSCD 135 pages 

Assists EPA R .... ial Project Manaqers (RPMs) to manaqe Federal-lead 
remedial i:esponse projects. Descril:>es in detAi.l the responsibilities of 
the ... dUr1nq the pl.ami.nq, design, construct.i,on, operation, and close-out 
of remedial respanse projects. Provides ~ with infol:Dliltion on pro
cedures for conductinq Federal-lead ren&Ual projects frcm pre-RI/FS 
activities thrOU;h site cl.Ose-Out • 

... Primr 
9355.1-02 9/30/87 - 8.Q 56 paqes 

orimtaticn for the new Ranedial Project Mimaqer <RPM> to the duties, 
respansil:lilities, and decisians required to serve as tne aqency•s represen
tative in d'larTJe of a SUperfund site. Elpl.ains the eypes of decisions 
requira2 of the RPM; the resources available, both written and within the 
nanaqanent d'lain: and the accountabill ty aspectS of each decision. waJJcs 
the RPM thrOU;h a project site nanaqanent scenario. 

State Lead R 1i al Projct flllmal 

9355. 2-01 · ll/l/86 - HSCD 103 paqes 

Assists tne EPA R-•ua1 Project Managers (RIMI) in mnaqinq State-lead 
nnedial response projects. DescriDes in detail the responsibilities of 
the ~ during tne pl.ami.nq, design, c:ansuuction, operation and close-out 
of r--11al respanse projects. 

CUidanr:e Par Pmri.d1ng Al.+-cnatiw ~~lies 
9355.3-02 l/l/88 - BSCD 135 pages 

Manual provides d1rection for thOse cirollstances under VJ.ic:h it is 
appropriate to prcw1de altemative water supplies. 

RI/PS IICA!oo ata ra11-, ap 
9355.3-05 4/25/18 • HSCD 18 pages 

Delineates 111prov.enu developed for mr• effectiw Rmlldhl 
~es1Ml1tf Studies (II/I'S). 
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_,,al cast M&J •t Mmal 
9360.0-028 4/88 - ElU> 222 paqes . 

Pro\'ideS ~iw cost manaqmatt. procedures for use by EPA at 
ralD\ld.ls autnorized by a:a::IA. For use by the OS: and other on-scene 
personnel ~ perfominJ cost managanent activities at SUperfund ramvaJ. 
sites. Includes: a discussion of the c:ax:ept and an approach to cost 
managaaem;; tecnniques for cost projection and tracJc:ln;; techniques for 
cost c:mtrol, m:mitorin; and, wrificaticn of cantractor c:nar;es; cost 
recowry and cost dDOlll:ntatian. Appendiz includes fo?DB1' ; and saq>les of 
a varietV of llll!ll)randa, as well as procedures for init.1.ati.ng rallMLl.s, 
proc:edm'eS for securinq assistance fram other Federal ai;ax.ies at ~'"fund 
sites ; examples of cost projectians; a table of Ftdlral. and Tedmi.c:al 
Assistance Team <TAT> perscnnel cost rateS; a copy of the MEllDrandLID of 
~ <MJO> between EPA and the coast Qw:d': a copy of the KJU 
between A'lSJl; and a copy of tne draft mJ bet\leen EPA and ma. 

365 pages 

Manual provides EPA response officials with unifom, ~de guidance 
on ramvai · ar::tians. Describes in one lllllDJal au of the procedural and 
aministrative requ1rmmnts for xawval acticns. Wresses a wide array of 
topics and inclmes ?CP definitions relevant to t.n. p&:ogima, remval 
policies as detemined by Cat, and step-by-step d1rections for preparation 
and approval of daollmm:ation. AAB1dices include exaq>les of action 
llllll)randa, ceiling increases, and otner doolmntaticn for variOu.s 
si tuati.ans. 

ReJ.atim&bip Of 'BM! _,.al 1llS P 1t a1 Plogi• omr 'BM! Rl!rised !CP 
9360.06A 3/10/86 - CERll 6 paqes 

Mml:>rand!.D addresseS revisions -to the ?CP that redefine the response 
categories of rwwwal and rm-dial actiaM so that rmavais new include all 
activities fomerly cans1derad 1Jnmd1 ate 1'llmVl.l.S, planned remwals, and 
init!.31 r--d1a1 muures. 'D1ese definiticnal c:nanges are expected to 
expedite mriy c:Jem~ a:tivities by avoiding previous r-r1a1 requ1nments 
for RI/PS st11di• and faUl c:mt. effctiwmu studi•. Praride a higher 
degtee of p&:ogza int8graticn ms nm M Uty. AU rmDVaJ.s are not 
necessarily m:vmt ..s au r--0111 actiam are mt mcessarily deferrable. 
'1h1.s new nmM Uty v111 &llOW ldditimal mna;erial ccntr0l of scnedU.l.ing 
and c:aq:»leticn of all p&!'Ojct.S. 
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2 paqes 

Clarifies !PA'S policy an the appi:uptiateness of CERCtA I1!!l'll:Mll actions at 
netnane gas release sites. As a matter of policy, CERCIA responses to 
lll!thane gas releases Should be carefully evaluated an a cas~by-case basis, 
usinq this dCc:\m!nt as well as best professional judgement, and with 
careful dcc:Umentatian. Bec1111se· methane qas is not listed or designated 
under any of the statutory provisions in Section 101(14) ax:IA, it is not 
a ''hazarmls waste." HcweYer, responses under Section 104 are not llmi ted 
to haZardous SUbstanees. Since lll!tnane gas aaanatlnq · fraa a landfill is 
not considered to m natural gas, sucn releases aay therefore be ellqible 
for response under Sec:tian l04(a) Cl> if methane gas othe1'Wise meets the 
defini tian of a poll.Utant or cantam:1nant under Secti.an 104 ca> c 2 > • As a 
matter of policy, CDCIA responses to lll!tbane gas releases Shou.ld be 
carefully evaluated an a ~ basis, usinq this dDc:\mlent as well as 
beSt professional judqanent, and including careful dcc:Umentatian. 

p:1q•11 tat Resp •we A&:ti.ms 
9360.0-10 7/8/86 - ERD 9 paqes 

Mem>randl.m frcm Director, CDR to Regicn 1 clarifies the distinction 
between PJ:pedj.ted Response Actions and First Operable unit Rf!!Ediat 
Aetians. Provides guidance an haw to ChOaSe one or the other and sketches 
the pl.anninJ process. Includes flaw dmt and inquiry nmorandm fran 
Regi.an 7. 

Guidin:e OD~ Of 'Die Beriaed St#1du1y Liml.ta-OD ~ 
1C'tim.s 

9360.0-ll 4/6/87 - ERD 10 pages 

Provides guidance to Regicms an tne iq>lementatian of tile SMA 52 million/ 
12~ statutory limits an raaoval actiom and tne ~ fraa the 
sta=tory limits for •act.icns otherwise 414update and cansi.stmt with the 
ramdi al actian to tie t.aan" C ccnsistency Gllll'tian> • 

«>r1,,.... Ol 1'1'1 11a1m Of me "Ontr'Uln:e m 'Die lffid mt a 11 ai 
Pa£ Fi M .. ftaf:l8im 

9360.0-U 4/6/17 - DID 8 pages 

Prondlls ga1dlnce to the Rll;icns an ~amtatian of tlle SNtA prortsion 
that requirm tiiiOVal. actims to c:antrUute to th9 ef fid.mt perfomilnce of 
1cnJ-tam z •.j al actima. 
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0se Of !•(•".., wai 1'Utbority '1'D Wiess !H. 1'lld Pt«4ma1 Pe. Sites 
9360.0-14 2/7/87 - ERD 4 paqes 

Direc:ts Regions to ~uate NPL/pfo(X>sed NPL sites to detemine if the 
expamed ramwJ. autherity in SMA can be ~ to cleanup, or sumtantial.ly 
clean up theSe sites. 

Role Of n1eHte.i R&ii'*M Actian (IRAS) ~Sin 
9360.0-15 •121187 - ERD 18 pages 

i-il!llrJrandmll fraa Director CERR to Rec;ian 7 uptites Directive· 9360-10 and 
defines Expedj. ted Respanse Actions < ~ > as IBIDVaJ. actions perfomed by 
ra-'iat c:antractors. Provides direction an the appcoptiate use of ~. · 

R&iiNaJ. P:tb1J1• Primities 
9360.0-18 3/31/88 - ERD 4 paqes 

Sets priorities for managing r8llJYaJ. activities at Regianal. level. 

Interim r1ml Qtl "&•• • Ql _,.al lctiaD tau 1 a At rmt•mted Drinlc:1ng 
1llter S1t89 

9360.1-01 . 10/6/87 - ERD 14 paqes 

Provides interim final guidance an ramva.i action levels at c:antaminated 
drinking water sites. 

fltdl!l Ptogza Par R&iJVal Site rile~ It 
9360.2-01 7/18/88 - ERD 18 paqes 

Instl'Ucts Cl'1 scme coordinators < oscs > and aministrati ve SURJOrt sta.f f in 
the requ1raaents for file mnagamnt at an-site zwwwaJ. sites. contains a 
kit and a list of c:antents for successtul establ.istlmnt of pe• nenent files. 

h "' Of Qr 46' al ift Jgzlil--lllUJIJI !D Polit1cal aatdt.Ti sicww 
9375.1-o6 2/U/17 - BSCD 

IDter1JI Qrto;+c• Ql State ftrt·;, jptt1m In PLC p Ual In! p Ual ......... 
9375.1-09 7/21/87 - BSCD 

Prcwides interim guidance an State partid.patian in pre-ramdi a J and 
re-'1a1 respcnse, incl.Ud1.n; tm use of c:aaperative agrew1ts. 
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. Leadlate Pl.me --- •t 
9380.0-05 ll/l/85 - HSQ) 

Provides overview of tne fUman!ntal cancepcs, procedures, and tec:hnoloqies 
u.sai in leacn&te pl\111! lllilna9anent. Plllll! generation dynamics and delinea
tion are disc:ussed. Plllll! control tedmcloqies are evaluated and selection 
criteria for site appllcati.ans are defined. Groundwater p~, ~ 
surface drains, low pemPahi li ty barrj ers, and 1nnovati ve ted'Jnoloqi !S as 
acqui.fer·res1:0ratian tedmoloqies are oisc:ussad in detail. Basic refrrence 
handbook for govemlBltal and indust·. ia.1 tec:nnic:al personnel wrld nq on 
c:ant.ralllng lead1ate plmm fram U11C0111rolled haZardOus waste sites. 

Qlidarx:e Da+ 1 •t Par Mearaip Of SIJrface X.,..n' u Sites 
9380.0-06 7/17/86 - HSCt> 

Prcwides guidance to Federal, State, and lacal officials and private fii'ns 
that plan and iq)lanent ramdia1 actians at NPt siteS ·wch haVe ane or 
DDre surface ~ ccntain1nJ nazardous wastes. Used with other 
doc:'Ulll!ms in CCIDX:tin; r-a'ia> investigaticms and feasibility studies 
( RI/FS) • ~ a systlllliltic approach to ramd1 a> action and in.tt.ruction 
for scoping and performnce of l.iJDited rma11a1 investigatian.s or limited 
feasibility studies to be iJll>lmmnted in a relatively short time period. 
Utilizes the concept of operable units as definable problem areas wch can 
be addressed indepmdmtly of otlm' site iss .. and problems. 

BazardDus 1llilSte 81bJ 1og:r4t1y 
9380.1-02 10/9/86 -~ 52 paqes 

Prepared ~ the Teduaology Transfer Task Force. Lists and amtracu the 
amt iql)rtant tedmic:a.J. aaterials that sbould be readily available to all 
Federal and State haZardous waste staffs and their c:antract0rs. Assigns 
each docl.lrl!nt a level of iqx)rtanee as pr1mry reference dcalnents for 
Federal and State ~. regian, ans field staffs. 

SJperfuad ID:aHatJ.w ft«'•oiav an1imtm (Sl'B) Pluga;a Strategy And 
Ptogzw·Plm 

9380. 2-03 12/1/86 - BSa> 58 pages 

Desc:rilm tm srm ptogiaD strategy, ptogt• plan, and provides infcmmtion 
an partidpltian in tbe ptogza. 
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State Plcx:w: •• Q:dm" SUperfull1 ,_..,1a1 O>opetatbe 19j1•1•1ts 
9375.1-11 7/88 - HSCD Manual 

Manual supercedes 9375.1-05 and provides the latest infomation and 
direction for nanaqinq all aspectS of State proc:uranent under SUperfund 
Ramwu al COOperative 11;1w1ts. 

State Ac'c'e'· 1'> EM Ontractms DJr1nrJ R UaJ Process 
9375.1-12 4/27/88 - HSCD 2 pages 

Mem:>randum reaffimin; rocedures for State retentian of EPA contractors 
dL1rin; raz-11 a i respanse process. 

State care Plogia pum1ng co111::1atift l9j1 nos 
9375.2-01 12/18/87 - HSCD 27 paqes 

Provides guidance for funding cooperative ag1ew1ts between Reqians and 
Sta~es cm nan-site-specific c:mcrA activities. 

Sluay 'fl&&JI Ccmst.m:t.im Pm' JllDll1!17Yl Mlgratian Omtrols 
9380.0-02 2/1/84 - HSCD 

Provides. iJH5epth guidance an the use of slun:y walls for the c:antrol of 
~ace pollutants, and describes these .barriers for site nnediation. 
Presents the theory of f1mctian, design, and use.· 

QJidmx:e far M Mii~ Of SJrface 'Dint Jll1 Qrm Sites• 
9380.0-03 5/28/85 - HSCD 

Intended for Federal, State and, lacal. officials· and private parties 
engaged in c:arry1n; out r-nad1 al acticm at NPL sites. Provides guidance 
for inplaamtin; cancurrent r--dia1 pJ.anninJ activities and acceleratinq 
project inplaamtatian for cleanup of surface tanks and dr\las containing 
haZardDus wast•. Should be used w1 th otner EPA dac:ml!nts on CClllductinq 
ramdia1 1nvestigatiana and fC!sihHity stullies. Provides a systaaatic 
approEft to 1•wta1 a:tian far wstes in tll1ks and drms. Ole of three 
guidance doo!IW1tl an spa:ific r--'1aJ actians. Bibl.iDrJrapby identifies 
otner m:• ltl tbat lhaul4 be UMd CDICI U:ImtlY. 

p 11a1 Act1.an Jiit .._ DllP'A' SltM Bill*'''* (111911al) 
9380.0-CU 10/1/15 - BSCD MilmJal 

Basic reference book desCr1b1ng 1•1++11 a· teetmDJ.ogy and proridinq guidance 
in seJ.ectin; tecnnol.Ogies that are P'Uftti.allY applicable for a given waste 
site. Auists ,_,1a1 Project MlmgerS (RFMI) in \mderstand1n; naa:lial 
tectmol.Ogies. 
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SPI±((B m 
UXf"ftfJS IR P'DW. IlrAP!' ~ 

(Note: Descriptions of content and expected issuance date have been 
SUR>lied ..iai avail.able.> 

OJallty Aasurcmcm:e Plan Par ~ 
9200.1-05 Jcint Doc:ment - CJEmVCJiP! 

DistribJt.icll Par &D) mG Grmt PlUiJI• 
9200.3-04 HSED 

NPL Doctet Qrf danCe 
9200.6-02 

c:rx:tA emp11 ance Wltll Otbl!r ra. flllmal 
9234. l-Ol ('1\IO Volums) 
9234.1-02 Cc:lqW!tian Date, Fall 1988 - CIFMIP1tS 

Prtwides guidance to RHtl and OSCs in implaDl!ftting the CIRCA ~ 
that an-site rmaliM ~y with AppUc:abl.e or Relevant am Appropriate 
Requiramnts (AIMs) \mder Federal em1rcnDl!!ntal lawS and prmulqated State 
· env1rarm!ntal . or faciU ey siting laWS that are tmre strinC)ent than Federal 
ra;u1rem!nts. VollmB I contains an overview and requinments for ~li
ance with RCRA ARMs. Vollllll! II contains requinments for ~liance with 
safe DrlnJc1nq water Act, Clean water Act ARMs, and ground water policies. 

cpxTA Qwpl 1 .... Ill.th Otber La8 ,...., 
9234. 03 <vo1me m > tRVPA.S 

Requinal!nt.s for tiie Clean Air Act, the Toxic sumt.ances eontrol ~, and 
other envirarlllem:al lawS includin; resource protecti.an stamtes such as the 
~Spci•let. 

Sape:ttwd ,JlaalJti,cal. n.ta lllBri.af 1aS ONx ··-
9240. 0-03 BSED 

Puc•'"•,...., Ptr Wtwd o mtty 1e1a1cms OJat:tac:tar 9CC"rt 
9242.5-01 RSCD 
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Qiidn:e Qi p 11a1 11CtimS Par Omt•nated Gmmd wter At ~ 
Sites 

9283.1-02 ~ted Issuance Date, Fall 1988 - Hsm 

~izes decisimHl&ldng issues related to contaninated qround water. 
For u.se by contractors conductlnq RI and FS activities at sites ~e 
ground water is c:antaminated; m:Ms ~ible for ensuring the quail ty of 
infonatian canta1na2 in tne RI/FS and decision aaters responsible for 
selectian and SUbsequent perfoaanc:e evaluation of c;rround water ranedi.al 
actions at SUperfund sites. Clltlines key cansideratians in selectinq a 
CJ?'OUl'1d water te&i!idf and a consistent ~ to maJcinq . cantaminated 
ground water cleanup decisions. Presmts case studies of ground water 
cleanup decisian ll8Jd.n; processes. Prcrvides detailed disc:ussions of 
nmedi a1 tec:tmologies and of the tedmical aspec:u of RI/FS, such as 
amitoring ted1n1ques or mideling proc:edu.res. CUrrently in review draft. 

SJp!rfmld ''l' '4'm9 Aas• •t Millml 
9285.S-Ol Fall 88 - Bs:a> 

OUtllnes a fiwrk for a c:ansistent, ~ive assessment of human 
ezposure associated w1 th uncantrolled nazardDus was:ce sites. PresentS 
integrated ID9tl1adol.OIJY to guide the three aajor CQICJCIW!itt analyses required 
to assess hllllilrl popilatian exposure to c:cm:aminants: (1) analysis of toxic 
c:anataminants rttleased frca a site: < 2 > deteminatian of tneir environ
mental fate, and < 3 > evaluatian of tne nature and aagni tude of human 
pcpU.atian ~ to tmd.c: cantaminants. 

QJi c'bcc:;e For Cc:n2act1Dg RI,IPS Older ,._,.A 
9335.3-01 HSCD 

QD.dance Q1 Preplring __,fwd Dad s:lm Doo-""S '!!le Pl''' sed Plan And 
RlcDrd r:I "Pd sicm 

9335.3-02 HSCD 

AsSist persamel in !PA, States, and other Ftderal aramcies in preparing I 
rwi.ewin;, and defending the Ptop:ised Plan and the Record of Decision 
(Ill)) 1 tMD Dy cb:14Wlta in tbe X&iiidf sel.ectian pcoc:esa. 

Qtl•Sae•• tar I.aw Ill!_.,_ a.t Site Dla:utetj Activities 
93"5.0-02 BSCD 

Qrl<k+ce rar _..,a' Stady Activitiea 
9345.0-03 HSCD 
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Site Impecti.an s Ed 1 DJ 'ft) 9'QZ'Tt !115 SCm1n; 
9345.1-01 HSED 

IlllplEml!lltatian Qd.dance Par SOlwnt Di.min An:! ca.ll.fomia List Wastes 
&Jt>ja:t 'l'b ~ Land Di spoc;a) Restrictians 

9347.1-01 HSC) 

ftmi.natiJIJ o:mtracts Par SUperf\nS Lead R '1 a> 1Ctian Proja:ts 
9355.1-02 HSCD 

••aod&& Of - ii 

Assists Reqians and States in de\'elopinq of State Menrlranda of Aqreere its 
(SK\\s). Presents saq>le individual. approaches consistin; of articles and 
attadlllm:.s cornspcn1in; to the aajor paru of EPA.IState interactions, as 
will be proposed in the lCP revisian. EPA Regians and States nay dDlse to 
dewlap S'ms msed on this saqU.e f1a1acrk. cu:nnt.ly under review ·and · 
Will be reissued in draft. 

I.mob at Of fndian ~ QHet • •ts ID in. Stipmf&D! Pie n ua1 Am 
R ''a' P1¥a& 

9375.1-10 es:::D 

Describes proposed N:P prov1sicms for.participad.an by Indian '1'ribes in the 
SUperfund P.toyxam. Desl:ribes Aqency's imolvwst wit.n Imian Tribal 
governDl!l'lt.S, detm:minatian of project lead, capabilities required fran 
Tril:Bl. gove%Jlll!ntS in order to receive Fund m:mies, and the process for 
appUc:atian and award of Coape.rati ve Agteez&lts for pre-nmau a 1 . and 
rarm1a1 activities. 

Altematift nm• •JtlDI spwaJ • ''»J.ogf Qai...,,,.. or R&oval And bpedi t.e11 
t Wal Acti.aaa . 

9802.01 !RD 

SS.ta qw: ••'me P1m 
9380.2-02 BSCD 

Did man CEitm.a ftlr lllC!CUnl ·nm. Pim OW7A Sites 
9380.2-0• BSCD 

Qrldmre en Dl.ffm:w•• i•tn.r Al.termtbie t'tda»J.ogies 
9380.2-05 Hs::D 
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9012.10 Redelec;aticn Of Autharity umer CDCIA/SMA 16 
And SUperfund Internal Delegatian Of Authority 

9200.1-05 ()la.l.iey Assurance Plan For SUperfund (Draft> 42 

9200.J-OlA SUperfund car~Z'ehensive Acc:wc:>li.stlaents Plan 16 
Manual <OP> FY-aa 

9200.3-02 Inplementatio ~ Strategv For ~ 16 
SUperfund: sm-t-Tem Priorities For .cticn 

9200.3-04 Resource D1.strituticn For TAG P1og1am (Draft) 42 

9200.3-05 Flexil:nliey In 'D\e FY-88 SUperfund Regiana.L 16 
Eztraal.1.ral ~ Plan 

9200.4-01 Qiidelines For ProdUCing SUperfund Docml!nts 17 

9200.6-02 NPL DDda!t G111 mnce (Draft) 42 

9200.7-01 cauJ.og Of SUperfund Plogxau D1rect.1 ves 17 

9221.0-02 a:actIS Data ~ ~rt Policy Stat818lt 17 

9225.0-02 Fona.rding c1a1m in> Heid;Uarters . 17 

9225.0-03 Notif 1canan Of Restric:tians cri Reim.1rsaDent 18 
Of Pr1 vate Party Costs 

9230.0-02 18 

9230.0-03 l8 

9230.0-0la Cmmmity. Relaticns Activities At SUperfund 18 
Dlforcemmt Sites - Interim Gld dance 

9230.0-038 19 

9230.0-04 Cmnmity Ralatians QWSance For !Valuating 19 
CitJ.Mn ecn:mw At SUperfund Sius 

9230.0-05 19 

9230.1-01 In""rim Qd dance ai TAG GrantS ror Public 19 
..... .i.ciplticn 

9230.1-02 'DG Ptog1a Activities Prior 'It» Is-.ance Of 19 
Interim F1nal. llile 

July 31, 1988 - 1 - 09Cl Mrectift 9200.7-01 



9230.1-03 Citizens Qlidance For 'Ihe Tedmical Assistance 20 
Grants Piog1au 

9230.1-04 Reqional Guidance Manual For 'lhe Tedmica.l - 20 
Assistanee Grant P1og1am 

9234.1-01 CERCtA Ccllpliance With Other Laws ~ 
VOl\111! l (Draft) 42 

9234.1-02 CERCtA cc ~ilance W1 th Other Laws Manual 
Vol\111! 2 (Draft) 42 

9234.1-03 CERCtA ~liance With Other Laws Milnual 42 
Volllne 3 (Draft) 

9234.0-04 Applicability Of RCRA Ra;U1raDents To CEXIA 20 
Mining waste Sites 

9234.0-05 Interim QJidance ~ ~llance With Applicable ·20 
Or Relevant And ARz'Opriate Ra;W.nments (ARAR) 

9240.0-01 user.' s QJi.de To 'Dle cantract Laboratory Ptog1au 20 

9240.0-02 Jnalytic:al. SUppart For SUperfm1 21 

9240·.0-03 SUperflmd Analytical: Data Rl!\'isian And .. 42 
oversight (Draft) 

9242.2-0lB Emergency Respanse Cleanup services <ERCS> 21 
Users ' MilnUaJ. 

9242.3-03 P1'0CedUres For Initiating R__,iaJ Response 21 
services 

9242.3-05 RIM II cantract 1Mlrd Fee Perf omance 21 
£nhmiaa Plan 

9242.3-07 Iq»lmmtatian Of 'Die Decmtraiized cantractor 22 
Perfmlml:e !Valuation And -.m Fee Ptoc:ess 
ror 5el.eCt8d 1 .. ua1 Ptog1• Cmtracts 

9242.t-OlA 'JM cant:ractor users' Mlnlal. 22 

9242.5-01 Proc:Gmls ~ ror SUperfmlS .CC& Ralaticm 42 
o:ntnctDr ~rt {Draft) 

9250.1-01 POUcy Qi COSt-Sharin; at PUblJ.cly CM18d Sites 22 

9250.2-01 POlicy Qi COSt-Sbuing Of Tnwd'ate RalDValS 22 
At Publicly CMm Sites 

( 9250.3-01 .. waiver Of 10\ Cost Share. Por R•-<U al Planning 22 
Activities At Privatel~ Sitm 
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9250.3-02 QJidance cm Iq:>lanentin; waiver Of 10\ Cost 22 
Slaring For Ranedial Plaminq 

9260.1-09 Delegations Of Ranedy 5election To Regions 23 
(th:ier Delec;atian #14-5) 

9260.3-00 nlfCA Delegations of Authority - CClll>lete Set 23 

9272.0-01 lq:>l811!11tatian Of aa::::tA Stratery At Federal 23 
Facilities 

9272.0-02 Initial e>>i dance cm Federal Fad Uties CERCr A 
Sites 

9272.0-03 Respansilnlities For Federal Facilities 24 

9272.0-04 Federal Facilities 24 

9272.0-05 Respansibillties For Federal Facilities 24 

9275.1-01 Ramval F1nm:ial Mi1na9mmt Instructicn.s 24 

9275.2-01 Jlend1a1 Finand.al Milnaqall!nt Insuuctians 24 

9280.0-02 · Policy cm Flood Plains And wetlands AssessmmtS 25 

9283.1-01 Reccmmnsatlans For Groundwater Ranediaticn At 25 
1!le Millcreek, Pennsylvania Site 

9283.l-02 Qlidanee· Q\ R..,,..., al Actions For c:antam1nated 43 
Groundwater At SUperf\n1 Sites (Draft> 

9285.1-0lB StandarcS Operating safety~ MilnUal 25 

9285.2-01 Field Standard Operat1ng Procedures MilnUal #4 25 
Site Entry 

9285.2-02 Field Standam Operating Procedures Mlnual 17 25 
Decant&natim of RmpDnse Perscmel. 

9285.2-03 r1el4 Standlr4 Opemting Pt«dVM Mina' 18 26 
Air surv.1ll.aDce 

9285.2-04 field St.m1dard Operating Proc:edUreS l'ISlmP1 #6 26 
a:mc 1am 

9285.2-05 26 

9285.3-01 OCCUpatianal. And Health '1'ed1IU.cal Msistance 26 
And Enforcmmt GuimUms For SUperfm1d 

9285.3-02 -lOyee OCCUpatianal Heal.th and safetY 26 
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9285.4-01 

9285.4-02 

9285.4-03 

9.t85.5-0l 

9285.6-01 

9295.1-01 

9295.2-02 

9295.2-03 

9295.5-02 

9318.0-04 

9320.1-02 

9320.1-05 

9320.1-06 

9320.1~7 

9320.1-01 

9320.1-09 

9320.;-01 

9320.3-02 

9320.3-()3 

&lperfund Public Heal th Evaluation Manual 

Guidanee for coordinating ASim Heal.th 
Assessment Activities With 'lhe SUperfund 
Rmpc1i al Process 

Health As.sesSl!B\t.S By ~ In FY-88 

SUperfund Exposure Assessn-tt Manual <Draft> 

SUperfund RisJc As.sessn-tt InfoJ:mation Directory 

~Of~ Between ASlDl And 
EPA 

J'oint a:BPS/EPA Qli danee 

Interaqency Alp: eement Between Corp.1 Of 
En;ineers And EPA In Exec:utin; P.I.. 96-510 
(CERC:rA) 

~Between~ And EPA For 'the Iq:>lanentation 
Of CDCIA RelJXation Activities thSer PL 96-510 

. COOrdinatian Between ReqianaJ. SUperfund Staffs 
And C2'A comttcpartS en CERC:rA Actions 

Qd dance For ~lishin; 'Die NPL 

RCD,INPI. IJ.stinJ Policy 

RCRA Specia' Study waste Definitions: Sites 
Raquir1n; Additional CCnsideratian Prior To 
NPL Ptqosa 1 under SMA 

Interim QWSance for CCnsideratian of secticns 
105 CG) and 125 of SMA prior to NPI. Ptqosal 
Of Spec1 al Study Wuta Sites 

L1stin; of Mmid.pal Landfills en 'Jbe NPL 

IJ.sting of ~dpU Lm!fiUS en 'Die NPL 

Q.: ·~ For tJp5atin; 'Die NPL 

InstrUctians ror PrcllUJ.gatina NPL o;mte 

26 

27 

27 

43 

27 

27 

27 

27 

28 

28 

28 

28 

28 

29 

29 

29 

29 

29 

29 

30 

9320. 3-04 Q1idanr:e For P1oposa1 NPL tJpSate 13 30 
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9320.3-05 

9320.3-06 

9320.4'-0l 

9330.1-01 

9330.1-02 

9330.2-04 

9330.2-05 

9330.2-06 

9335.3-01 

9335.3-02 

. 9340.l-Ol 

9340.2-01 

9345.0-01 

9345.0-02 

9345.0-03 

9345.1-01 

9345.1-02 

9345.2-01 

9347.0-01 

July 31, 1988 

NPt InfoJ:DBtion Update M 

Updating 'Dle NPL: ~te 16 Proposal 

Interim Inf oi:matian Release Policy 

Requi.ranents For Selecting An Off-Site Option 
In A SUperfund Respan.se Action 

!Valuation Of Plog1a.11 And Enforcanent-Lead 
Rem For Consist~ With RCRA Land I)j sposal 
Restric:tJ.cl'l 

D1sc:ha:9e Of wastewater Fran CERCIA S1 tes Into 
PONS 

CERCIA Off-Site Policy: PrOYiding Notice To 
Facilitdes 

CERCIA Off-Site Polley: Eli¢llility Of 
Facilities In A&sessnait ~torin; 

()11 dance For Canductinq R..,,1 al Investigatian.s 
And Feasil>ility Studies th2er CDaA <Draft> 

QJ1 dimce an Preparing SUperf\nS Deci,sian 
Doc\lll!ntS: 1!28 Proposed Plan And Record Of 
Decisian (Draft) 

Partic:ipatian Of Potentially Respcnsil>le 
Parties < PRPs > In Oevel.opueut Of RI.s And FSs 

Preparation Of Decision Doc:\m!ntS For 
~ P'Und-Finm:ed And PRP RB!l!dJ al 
Actians tbSer c:r.RaA 

Pre11mnary A11essment QU.dance, n-aa 

QU.dance for Low And Mlldi\lll Cost Site 
Dia:ovwy lctivities (Draft> 

Qd,,.,.. rar spec1a1 Stu&ty Activities (Draft) 

Draft S1t8 Inspct1an Slq»ling '1'0 ~ HRS 
BS scaring (Draft) 

ll;aidliid Site Inss-:tim - 'rrlnsitianal 
QU.dance - n-aa 
Pie , • .,1,1 Strategy ror Iqllmmt.ing SMA 

Interim ~ QUdance Q\ Nan-<:anti~ 
Sita And CD-Site Mgmt Of waste Rn1dz• 

30 

30 

30 

30 

31 

31 

31 

ll 

43 

43 

31 

32 

32 

43 

43 

32 

32 

33 

- 5 - OSiiD Directive 9200.7-01 



9347.0-02 

9355.0-03 

9355.0-0~ 

lq)le111!1'1tation Guidance For SOlvent, Dioxin, 
And callfotni.a Lin wastes SUbject to ~ 
Land Disposal Restrictions 

Uncontrolled Hazardous waste Site Ranking 
Systems <HRS) - A· Users Manual 

9355.0-05C Qtidance Ql Feasilnllty Studies (FS) tb2er 
cm::IA 

93SS.0-6B Qti.d;mce Ql Raned1al. Investigations (RI) under 
cm::IA 

9355.0-078 

9355.0-08 

9355.0-10 

9355.0-14 

9355.0-19 

9355.0-20 

9355.0-21 

9355.0-23 

9355.0-24 

9355.1-01 

9355.1-02 

9355.1-03 

9355.2-01 

9355.3-01 

l't:ldelin; R__,ia1 1tctions At th:antrolled 
Hazardcus waste Sites 

Interim QJidanCe Ql SUperf\n1 5eleetian Of 
Ramdy 

RI/FS IqroYmmts 

W1 ticnal" InteriJD Qd dance For FY-87 RCDS 

Interim QU.dance Ql FUndin; For Ground And 
SUrf ace water Restoratian Actians 

OSWD St.rategy For Milnal;JaDent Of OVersight Of 
'Die c:aaA ...,1 al Actian Start NlnSate 

Pedllral Lad ,__,1a1 Project Mlnag8mllt MimUa1 

m. ms PrlDm' 

Tmm1nating Ccntracts For SPf'1) fund-Lead 
,__,,al Actian Projects (Draft> 

State Lead ,__,,al Project Mll1Ua1 

QJidance ror c:cmuctin; RI/FS tJnder CDC:A 
(Draft) 

33 

33 

33 

·34 

34 

.J4 

34 

35 

35 

35 

35 

35 

35 

36 

36 

44 

36 
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9355.3-02 · Qddance For~ Altm::native Water 
SUA>lies. 

9355.3-05 RI/TS ~ FolloWup 

9360.0-028 Ramval CCst Manigallllt Manual 

9360.0-0JB SUperfund RamYal Procedures, Revision •3 
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· ENVIRONMENTAL PAOTECTION 
AGENCY 

40CFR P.- 117, 302.mnd355 

(llRL-m7-3) 

AGllCY. Environmental Protection 
Agency (EPA). 
ACTIOIC PropoHd rule. 

•WHAM': Section 103(a) of the 
Comprehemive Environmental 
Rftpome. Compensation. and Liability 
Act of 1980 (CERCLAJ. u amuded. 
reqlliret that the per90D iD cbarp of a 
veuel or facility from which a 
huudom 1ubttance bu been relea1ed 
iD a quantity that i• equal to or sreater 
than ill reportable quantity (RQ) 1ball 
immediately notify the National 
Response Center of the relea1e. Section 
lDZ(b l Hta an RQ of one pound of 
buardoua 1ub1tancea. except thoae for 
which RQs have been ntabliabed 
pur1uant to eection 311a(b)(4) of the 
clean Water Act. Section 102(a) 
authorizes the U.S. Environmental 
Protection Atency (EPA) to adj111t RQ1 
for huardoua aubatancea and to 
deeipati aa huardoua 1ub1tancee 
th0te 1ub1tancee that. when releand 
into the env1ronment. may present 
1ub1tantial danser to the public health 
or welfare or the env1ronment. 

The. notification requirement under 
sections 103(a) and 103(b) of CERCLA 
applies to any release of a hazardous 
sub1tance "other than a federally 
permitted release:· Section 101(10) of 
CERCLA dermee "'federally permitted 
releaee" in term• of the discharge · 
requirement• of a number of State and 
Federal prolf1lm1. Section 107{j} of 
CERCLA alao exemptl a Mfederally 
permitted releaH" from liability under 
CERCLA for retpo~ costa and 
dama1e~ incuned due to the reltue. 

The PW1'0M of dail ru1emaJdna ii to 
clarify the ftdmally pmmitted releue 
exemption from CERCLA nleaae 
reportin1 and liabtUty provi1iont. 
Today'• proposed nale allo addre1111 
dli1 exemption from the aoti&cmtioa 
requinmenta under Title m of th• 
Superfund Amendmenta and 
Reauthorization Act of lla The 
Aleftcy abo propoM1 lD thil Nie to 
make conformiq chanpt to the 
replation (40 CFR Part 117) dncribinl 
the notification requirementa for . 
reJtaMI O( hazardOUI 1ubttance1 under 
eection :n1 of the Clean Water Act. 
Finan,. thi1 nalemakinR addreuet 
11veral i11u11 related to which relea111 

into the environment require notification 
wider CERCLA. 
DATU: Commenta m111t be 1ubmitted on 
or before September 19. 1988. 
ADC)lm91AI: 

Co11U1tent#: Commenta ahouJd be 
1ubmitted iD triplicate to: Emergency 
Re1pon1e Oivtaion. Superfund Docket 
Clerk. Attention: Docket Number 101(10) 
FPR. Room LC-100. U.S. Envtronmeat&J 
Protection Agency. 401 M Stnet SW .. 
Wa1hington. DC 20480. 

DocML· Copi11 of materiala relevant 
to tbil Nlemakiq are lr.ept in Room LG-
100. at th• above addreu. n. docket ii 
available for tnapec:tioD between 9:0D 
a.m. and 4:GD p.m. Monday tbroush 
Friday. excludiq FtdnaJ holldaya. 
Appointmeatl to review the docket can 
be made by call1Ds ZDZ/38Z-.10M. Aa 
provided In 40 CFR Pt.rt i. a reuonable 
fn (th• ftnt 50 paan ue free and eacb 
additional pap coata L2Dl may be 
clwpd for copyiq eervices. 

'°" PW'TMD ....,..."°" CDftACT: 
Mr. Hubert Wattera. Project Ot!lcer. 

itaponae Standarda and Criteria 
Branch. Emerpncy Reaponae Oiviaion 
{WH-5488). U.S. Environmental 

· Protection Asency, 401 M Street SW" 
Waahington. DC ZOMO. (ZOZ) 38Z-2.483: 

or the 
RCRA/Superfund Hotline.1-«XJ/424-

1358: lD Waahiagton. DC. 1-ZOZ/38Z-
3000. 
The toll-free telephone number of the 

National R11ponae Center i1 1-aoo/424-
880Z; in the· Wa1hington. DC 
metropolitan area. the nwnber ii 1-ZIJ%/ 
... 2875. 
SUM.llllNTAltY IUOMIAT10N: The 
contenta of today'• preamble are listed 
in the followina outline: 
L Wroduction and General Commenta 

A. Backfround 
8. R1lationahip 10 Reponm, Under TitJe W 

n. Elementa of &h1 Exemption 
DI. Notification for Cmuin Typn of Rel ..... 

A. ID c.a.raJ 
8. PCB Wute Dlapoea1 

IV. DllcMntn ID POTW1 
v. Replacory Ana.lyea 

A. Eucutm Order No. UZl1 
8. Replatory Flnibilit)' Ad 
C. ,.perworil Reduction Act 

L IDll'Oduc:lioa ad GeaenJ Commeata 

A. Bockpound 
Tbe Compreh.enaive Environmental 

Rapoma. Compenaation. and Uability 
Act of 1• (Pllb. L -.a10), 42 U.S.C. 
980'1 •t Nfl· (CEllClA or tha Act~ 
enacted on December 11. 181D. and 

. amended by the Superfund Amendmenta 
and Reauthonution Act of 1• (SARA) 
(Pub.1. ._..,. ntabU.b11 broad 
Federal authority to rnpond to reltaMI 
or thnatl of relea111 of hazardou 

1ub1tance1 from veaHla and fac:iliti ... J 
Section 101(14) of CERCIA defines th• 
term "'buardoua 1ub1tancn" c:hieOy b. 
reference to other environmental 
atatutet with authority further sranted 
to the U.S. Environmental Protection 1 
Ateney (EPA) to designate additional 
hazardoua 1ub1tance1 under CERCLA 
section 102(a). The CERCLA li1t 
c:vmtntJy conwna 7Z1 huardoua 
IUbltancet. 

Section 103(a) of the Act requires that. 
H 1oon H the peraon in charge of a 
ve11el or facility baa knowledge of a · 
reltaH of a hu.ardoua 1ub1t1nce &om 
auch v .... 1 or facility lD a quantity 

. equal to or sreater than the reportable 
quantity (RQ) for that 1ubltance. the 
ptrlOD lhall notify the National 
Jlaponae Center immediately. Section 
lDZ(b) of CERCIA "tabli1he1 RQI for 
raleaaet of buardoua 1ub1t1ncet at one 
powid. except for thoH 1ubttancn 
wbOM RQI were eatabli.lbad at a 

· different level punuant to aectioa 
311(b)(4) of the Clean Water Act (CWA). 
Section 102(•) of CERCLA au\bortzn 
the EPA Adminiatrator to edjuat all of 
thne RQs by resuiation (see 40 Q"R 
302.4). 

Section 109 of CERCLA and .aec:tion 
325 of SARA Title m authorize EPA to 
aun1 civil penalti11 for failure to repo
relea1n of buardolll 1ubatanc:e1 that 
equal or exceed their RQs. Section 103 
of CERCLA. 11 amendllld. authorizes 
EPA to Mek criminal penaitiet·for 
1ubmittinl·false or mi1leadin8 
information in a notification made. 
pursuant to CERCLA section 103. and 
increases the maximum penalties and 
years or impriionm!nt for violation of 
the CERCLA section 103 reporting' 
requirement. 

One of the exemptiona from 1ec:ion 
103 reportin9 requiremetlts is for . 
"federally permitted release1:· The 
definition of "federally permitted 
release" in CERCIA 1ection 101(10) 
1pecificeUy identiftn releuet permitted 
under other environmental 1t1tutea. 
includiq the foUowiftl pneral typet of 
releaMt: · 

• Oi1cha1"9ft covered by a National 
Pollutant Oi1charse Elimination Sys~em 
(NPOES) permit. permit application. or 
permit adminiltrattve record: 

• OilCharps in compliance with a 
lesaUy enforceable permit for dredsed 
or fill material• under Mdion 404 of the 
CWk 

• Relea1e1 in compliance with 1 

l.,ally enforceable Reeource 
Connrvation and Recovery Act (RCRA) 
hazaMOUI WHte manaaement facility 
final permit 

• ·ReltaHI in compliance with 1 
lesally enforceable permit under the 
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Martn. Protection. Research. and 
Sancturtn Act 

• Any lnlectiom of Ouida authorized 
under federally approved underground 
injection control prosrama (includins 
federally authorized State prof?ama) 
pW"luanr to Part C of th• Sale Orinkins 
Water Act 

• Any air emiaaions 1ubject to permit 
or control resuJation1 under certain 
provtaiom of the Clean Air Act (CAA): 

• Ally injections of fiuidl or other 
materials authorized by applicable State 
law for th1 pu.rpose of.1timulatin8 or 
treatina wells for the production of 
crude oil natural 111. or water. or for 
othtr production or enhanced recovery 
purpoMI: 

• The introduction of any pollutant 
into a publicly owned treatment work• 
wben 1uch pollutant i• specified in and 
in compliance with pretreatment 
1tandard1 and a pretreatment prosram· 
submitted to EPA for approval: and 

• Any r.leaae of IOW'CI. special 
nuclear. or byproduct material in 
compliance With a lesally enforceable 
lic:enae. permiL re,Wation. or order 
iuued punuant to the Atomic Energy 
AcL . 

In the May ZS. 1983 Notice of 
Proposed RuJemakins (NPRM) (48 F'R 
235521 to adjust certain RQ1. EPA . 
explained the A,ency·s interpretation of 
each of the type• of releases exempted 
by the definition of "federally permitted 
release." EPA bas decided to repropose 
the Nie for federally permitted rele1111 
today rather than publish a final rule 
becauae oE the amount of time that has 
passed since the orisinal proposal. 
Today·s pro;>oaed resulation would add 
a definition or "federally permitted 
release·· to 40 CFR 302.3. Definitions.' 

EPA received m11ny comments on 
various aspects of the federally 
permitted release exen)ption. most of 

. which Wied a broader interpretation of 
one or more of the exemption catesoriea. 
General commenta on the ecope of tbe 
exemption are diacuued below. 
followed by diaeu11ion of comments on 
1pecific types of federally permitted 
release•. 

Several commentm dJ1CU11ed the 
potential duplication between CERctA 
rl!portins requirementa and reportift8 
requiremeall under axillift8 permit 
prosrama for releases exceeding levela 
set by the tarma of the penniL Tbeae 
commenten 1uge1ted thaL becauae 
permit Protr•ma already may require 
notification of a resvJatory authority iD 
the event of a release exceedins permit 
levela. such releases should be exempt 

I Fvtller. IOdli)o''I pnlPMal ,.,,;_ Ille dtfillll
or-.. ._- to rwn1e1 SAM •9Wtldmetlll IO 
C.DIQ.A 1ee1ion 101 ~ Z:~ 

from notification when permitted levels 
are exceeded by an RQ or more. 
CERQ.A section 101(10). however. 
sen•rally limit• the federally permitted 
release exemption to tbo11 relea111 "la 
compliance wtth" pmnitted or 
replatory requirements. A 
1trai8btforward interpretatfon of the 
statute indicates that if a raleue 
exceeda permitt1d levela. it i1 not "in 
compliance with" the permit and cannot 
be "federally penDJtted. .. Therefore. lf 
the amount of th1 rel11ae exceediq the 
permitted level i.1" the portion of the 
relea11 that ii not federally permitted. ii 
equal to or exceeda the RQ. die r.leaae 
muat be reported immediately to the 
National Re1pome Ca:nter. Thia 
approach alto avolda dll nwnero\11 and 
UDD8ClllU')' reporll that could be 
pnerated by the reporttna of mall 
permit excwsiont that are better 
addreued by tbe permitlift8 authority. 

EPA believ11 that ill intarpr.tation it 
required by the pla~ la.npap of the 
atatute and 11 .... nUal to ensure 
adequate protec:don of public bealtb and 
tbe envtromnent. The Ateftcy believn 
that CERCl.A reporttna and reporttna 
under permit prosrama ii not duplicative 
becauae there are 1ignilicant differences 
between the purpoaa aerved by 
CERCLA notification and the purpoaet 
of permit PfOsraJD1. Tbe permit 
notification requiremenll and die 
information that ii reported under 
permit Prosramt may differ from one 
prosram to another. U permit 
notification requiremenll were allowed 
to suffice for CERctA noriftcation. tbe 
informition l\'ailaole to the CERCLA 
prosram on rele1111 miaht be . 
incon1i11ent and incomplete. Permit 
program• ai10 differ i."\ their reportin& 
mechanilma and do not always require 
immediate notification. 1:1 some cases. 
rele11n in exce11 of permitted le~els 
need only be reported at 1pecific 
bltervala (e .... montbly). Moreover. 
r.lea111 in uceu of permit levels IN 
reported to difflNDt Fedn and St.at• 
authorities. depandina upon the parmiL 
CERCLA nquinl immectiate 
notification to a c:ncral office. th• 
National RnponM Center. 11soon11 
the person in charse h11 imowlec!Je of a 
releaae equal to or excaedina an RQ. so 
that timely rnpoDM may be initiated if 
th• appropriate aovernment authority . 
determinn that tha ra1 .... may pre1ent 
eublt.aDtial daDpr to public bulth or 
the enYiromnent. · 

Moreover. EPA ii not convinced that 
l'IQuirina penoDI ill chU'lt of I Vtutl 
or fadlity to make additional talepboae 
calla (to tba National Rnpoaa• Centor. 
the loeal community emerpncy 
coordinator. and tbe State am111eacy 
r.1pon1e commil1ionJ to a toll·free or 

local number conatltutea an undue 
burden oa tbe l"elUlated community. '?be 
Aaency ... u comments on ill 
lncer,,retation of the burdem and the · 
benefita of reqwnna reportU,, under 
CERCLA and Federal or State permit 
prosrama. 

Several cammenten recommended 
that releuu be considered federally 
permitted releaae1 (and tberelore 
exempt from CERCLA notiftcation and 
liability provisions) iI they are exempt 
from repletion by the statutes li11ed iD 
CERCLA section 101(10). EPA believes 
that exemptiq such releaMI would be 
contrary to the purpose of tbe 
aoti&catian nquinmentl. which i• to 
protect bl&ID&D bealtb·and tbe 
environment by nquirina that 
raponsible authoritiu be notified of 
releasn that may require a timely 
rupoftM. Tb1 exemption of a type of 
ralnse from regulation under a 
particular 1tatat1 may bav1 litth or ao 
beartq oa wbethar a Federal rapoue 
adion milht be needed for a 1pec:i&. 
ralu• . 

Eumplet illuatrat1 the disparate 
re11ons for exemption1. For instance. 
owners or operators of certain eolid 
waste di1poMI facilitin that handle 
baurdoua w11te only from senera tors 
of let• than 100 ks. per month of 
nonacutely buardous w11te (See 40 
CFR 281.5) are exempt from the 
requirement to obtain a hazardou• 
waste manasement facility permit llftder 
section 3005 of RCRA. The exemption ii 
baaed· on a balancing of the 
administrative burden of includin& such 
wastes in the Subti:le·C system asainst 
the thre1t the Agency determined would 
be posed by dispo1in11 of the w11tt11 il'I 
unpermitted facilities (45 FR 33086. 
33102-33105 (Mar 19. 1980)). Certain 
types of bazardou1 waste recycling 
advitiet-for example. the act of 
redamation of a h1Zltdou1 waste or 
bumin, a bazardoue w11te in a boiler or 
lnduatrial furnace to recover eaergy
are exempt from regulation while EPA 
detmainn appropriate fl8\l}atory 
,..unn for theee activitiea. (See 40 cm. 
zeu and 40 CFR Put Wl. Under thP. 
CWA. eleci~?latina facilities th11t 
produce tDOD 1allom of effiuent per day 
11"1 exempted from emuenl standard• 
beca\111 compliance i1 economically 
lnf11aible far tb ... email firms (39 FR 
11510. Much 21. 19'4J. In ••cb instance. 
the rel1111 may require re1ponM action. 
and tbe fact that the r.lease ii exempted 
from tbe atahltory requintm,nll ii not 
r.levant to tbi1 determination. ne 
Aaency ha• detenninad. therefore. that 
releua exempted from ,...Watton by 
th• 1tatutn lilted in section 10111r1 will 
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. . 
not be conaidered federally permitted ...... 

Althoqb certain r1lea1n may not 
qa.allfy aa rtderally permitted. they mJiY 
not pote a 1uffic:ient buard to wamnt 
reportinS to the Natian&J Retpon1e 
Center. The Admiailtrator will conaider 
ntabliabin& an adminiantive 
exemption. from CERCLA notification 
requirementa ii it appears that certain 
releaan pose no hazard or poae a 
buard only rarely and under 
circ:wlLltance1 that would not likely 
result in any action beiD& taken to 
rapond to the bal&ld. However. no 

· such exemptiona are propoMd under 
thia replatio~ 

One commenter requested that a 
re.1 .... 1tilJ be conaidered a rederaUy 
permitted release when there i1 onJy a 
'"tecbnical'" violation of permit 

· conditiona (i.e .. where the violation 
ralatea to operaq monitoriq. or · 
nportiq proc:edurea and don not affect 
the cbar9cter or quantity or the releaae). 
EPA qren tbat notification of the 

· National Rnpome Center would be 
1111necesauy in 1ucb a caae and abould 
be addretaed by the permit programa. 
where appropriate. aa a permit violation. 
u the charactenstica or a.releaae (both 
the aubatance involved and the quantity 
or conc.enntion are in compliance with 
a permit described in aection 101(10). 
CERCLA notification will not be 
required. However. to the extent that a 
release exceeds the permit limit with 
reaarcl to the quantity of a buardoua 
aubatance. it will not be conaidered a 
federally pe'miitted release and 
CERCLA notification will be required 
when the release of the hazardoua 
1ub1tance exceeda its permitted level by 
an RQ or more. Some Federal permit 
programa do not include quantitative 
limita on the amounts of specific 
hazardoua 1ub1tance1 that can be 
released. Accordingly. no "'permitted 
level'" exilta asainat wbic:b tha releaaed 
quantity can be compand to determinl 
wuthet CEICA notificatian ii 
required (i.e.. wbetblr the permitted 
level bu been uc:eedecl by an RQ or 
more). ID aucb ca-. CIRCA 
notification wt1l be 19quirad when dM 
characten1tica of the reluae .,. not iD 
compliance with tba permit (e. ... tbe 
allowable conceatration of a partic:ular 
conatituent baa been exceeded) and an 
RQ or more of a huardoua aubltance 
bu been releaaed. 

Several commenten urpd that 
varioua s,pet of releaaet (1ucb aa all 
"routine" releaMI or rel1Ha covered 
by other permit Prosramt) DOI 
meDtioned iD NCUon 101(10) be 
comidered federally permitted release. 
EPA cannot 1upport thia poailion. 

Federally permitted rtleHn are 
specifically liatld iD aection 101(10). 
11lil detailed liat clearly indicated that 
CoDFlll did not intend rel11tet other 
than tho11 li1ted lD aection 101(10) to be 
conaidered redarally permitted and 
thereby exempt from CERCU. re,ortina 
and liability requimunta. 

B. Re/oliorWlip ta /Wporfinl Under Title 
111 . 

Tttle m of SARA (llCtiom 301·321) 
addrnsel emersency plUlllinl and 
community riaht-tcHnow and providn. 
amona otber tbiap. emerpncy and 
annual notification reqairementa in 
addf Uon to tboN included iD aection 103 
of CERa.A. EPA bu provided('" 52 
PR 13311. Aprtl 22. 1117: 52 FR Z1l~ 
Juae t. 18111) and will conttnae to 
provide replatiom ud ,Wdance on the 
Title m requirementa U DICelMJ')' and 
appropriate. 

With reapect to 1JDG11DCY . 
notification reqainmenta. MCtion 30I' of 
SARA provida ralaue reportiq 
requiremata tbat parallel the 
requirementa of aection lOS(a) but .,. 

. intended to make releue Information 
immediately available to State and local 
emersency offic:iala u well u Federal 
reapome offlciala notified under 
CERQ.\ 1eetion 103. In addition. 
aection 30l{a) requ.iret reportiDs of (1) 
releuea for wbicb notification ii 
required under section 103{a) of . 
CERCl.A. and (2) ntleana of "extremely 
buardoua aubltanca'" that are not 
buardoua aubltancn wider CERQ.A 
but that "occur iD a llllDDtr which 
would require notification under 11ction 
103(a)" of CERCLA. Federally permitted 
releues. aa defined by CERCLA aection 
101(1~). are not required to be reported 
wider 1ection 30t of SARA (tee 52 FR 
13383). To clarify the type of ntlea111 
that are defined a1 federally pertained 
rel11nt. and thereby aumpt from 
SARA MCtiOD 3Dt reportbla. today'• rWI 
plOpowi to IWYtla the applicability 
MCtiDll of tbe replatiOD implematinl 
MCtlon 30I (40 Q"R 3SUO(a)) to add the 
defimtiOD Of "federally pmmtted 
releuee" provided in dUa rule. Thu. the 
IDter,retatioil of ftdarelly permitted 
r1l11H propoaed in today'a rule wtll 
define clearly tba acape of the releun 
reportable under SARA aectioa *· 
With rnpect to annual notiflcation of 
toxic cbemical rel1un required ander 
SAL\ eec:Uon ns. bo..,,.. fedlnlly 
permitted re1aMt an not uempL 

n. m-.11 of die Exems doa 

Eub element of tha ftdlrelly 
permitted re.le ... uemptioa ii 
dilCUIHd below. Relevant commenta 
received on the may 25.1913. NPRM 

pertainiq to each element alao are 
dilCll&llld.. 

&Jeosa from Point Sources with · · 
NolionoJ Pollutllltt Di1charat · 
Ellminalion Sy1tam (NPDESJ P~nt1its. 
Introduction. Section 101(10) identifies 
ttne typet of releaHt from point 

'aource1 with NPDES pennita 11 
federally pennitted relea111: 

(A) diacDalpl in compl.ianc:e with a per.nit 
ude NCdOD taZ of the Federal Weter 
Pollution Control A.ct. (BJ diedwpl raultiq 
from Cin:l&mltancn identified and rt\'l1wed 
ud made pan of the public rwcotd with 
rapect to a permit lnued or modified uader . 
l9CliOll taZ of t!le Federal Water Poll&auan · 
Coaftl Act and nbtec1 to a cond1tlall of 
mch permil. (Cl conUnuou or anlicipeted 
llltmmintat diacaarwet from a pollll ICM&ft:8. 
idtelihd ID a pamit •permit applicetion 
ader eec:UoD 40Z of Iha Fadtral Water 
Pollanioa Coatrol Act. which.,. cal&Md by 
..-nta OCCW'TUll wilbiD the 1COJ19 of rwl1vant 
operaUDa or traaanat 11111m1 • • •. 

Thia lanpaae it identical to that uaed 
ill Mdion n1(a)(Z) of the CWA to 
aclad1 th"' rwleuea from the t1nn 
'"diac:lwp'" witb retpect to EPA'• oil · 
and buardoua aubltancea apill rapon.11 
and prevention PfOll'Jn. Funhennore. 
Consreu intended. in enactins CERCLA 
aection 101(10) (A). (B). and (CJ. that 
EPA'• interpretation of the proviaiona 
wider the CW A be continued under 
CERQ.A. (See S. Rep. No. Ml. 98th 
Coq.. Znd Seta. 41 (1980).) Reflective o. 
Congreaaional intenL the A1ency 
propoaet today that the interpretation 
provided in the resuJatory lansuqe and 
the preambles to the rules implementing 
the CWA 11ction 311(•)(2) exclu1ion1 be 
applied to the same exemptions under 
CERCLA aection 101~10) (A). (BJ. and 
(CJ. 

The legislative hi1tory of the CWA 
explaina that the purpo11 of the section 
311 exemption• waa to exclude from the 
1piU reaporiae provi1ion.1 of aectioA l11 
tbree typu of diKhlflet subject to 
,..Watton under other CW A proviaiona: 
aped!cally. Hction 402 NPDES permitl 
and MCtiOD 3111 enforcement proviaiona. 
Saator Stafford explained that: 
• • • we.,. a~ to dnw a line 

between die l'f'Maiom of th1 (CWAI under 
NCtiona xn. 304. 402 rerulatinS chronic 
dilc:barp1 dd n1 dealina with 1pilla. At the 
atrlmll. It ii rwlatively uay to facut on the 
cWrtl'tDCI but It cu became cmnpliceted. 
'nit c:ancept e1n be nlllm8riled by ll•linl 
tbat tboat dilclwps of pollu&a1u1 that• 
..... bit IDUl wauJd oaadude ..... 
UIOdattd wttb penmti. ptftftit CDDditions. .,.,.t6on of traaaMnl technology and ~ii 
Ylolatiau ~d f'tlWt in _,_ MftCtlons: 
tboat diachaJ'ln of poUutanll that • 
,.._.bit IUll would candudt are epieodic 
ar dauical .,W. not IDttnded • ce,.b11 or 
bti1ll Pftl 1:11..S tlvouP Ult pennilled 
trtatmtftt 111tllll and outfall would ,...ult in 
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the •pplicattot1 of Melton :rn:tn• petmitted treatment l)'ltem that were 
co.,11rianaJ R8CIOld 3"111111111.1 ideal:Sfied and comidered in th• 

In 11'9. the Atency promW,ated 40 iasuuce of the permit but are not 
CFR Part 117. wlUcb contaim CW A 1ubject to any 1pedfic effiuent 
reportiq requirementl for d\achuges of liaUtations. Diacbarsn are included only 
buardou1 aubatanc:n (44 FR 5077& where (l) the aource. nanare. ud 
AUIUlt ZB. 1919). Secttoa 11T.1Z provided amount or a potential dilcbaf'le were 
a replatory interpretation of the three identified and made pan of the public 
exclu1ion1 to the dermtion or record. and (2) the permlt contained a 
.. diacharse" in 40 a'R Part 116 and condition requirin& that the treatment 
CWA eection 311(al(2). and the l)'ltem be capable of eliminatiDa or 
preemble to tbe Nle provided a detailed abatina the potenti&l di1cbara1. 
exp&.nation of the three types of Therefore. if an on-tite apill waa 
excluded di1charsea. In 1987. EPA proceued throush a treatment IJltem 
amended tbe definition of "di1charse" in capable of elimiDatiq or abatina tbe 
40 CFR Part no. th• diachUle of oil apill and the spW ii aub;ect to a permit 
regulation. to codify tbe Nme three condition. a d1ac:barte rnulti.DS from tbe 
CWA excJuaion1 (5Z FR l0'7'12. April 2. on1ite apW would be 1ubjec:t to CWA 
1887). '?1le preamble to the oil diac!wp aectiom 402 and 309 and would be a 
rule adopted the description of the three federally permitted releaae. U an on1ite 

b apill ia not pa1aed tbrough a tnaUDent 
exc1u1ion1 from the 1979 pream le to 40 ayatem or i• not otberwiae treated in any 
CFR Part 117. 

In today's rule. the Agency proposes way, the discbarae ruwting from the 
to apply tbe existiq interpretation of on-tite 1pW ii eub;ec:t to CWA MCtion 
the three rypea of di.lcbarps that are 311 and ii not a federally permitted 
excluded &om covera- under cw A relea1L Alao. dilcbaraea that mult &om 

a• on1ite 1pWa that are pa11td tbrDush 
section 311 to the flnt three fl-pea of treaanent ey1tems (1) that b.ave not been 
discharses under CERCLA section demon1trated aa capable or eliminati.DS 
101(10). Thu1. thi1 interpretation will or abating the diacbarse or (2) for which 
apply to the followins reguiatory no permit condibon exists are 1ubjec:t to 
provisions: 40 CFR 110.1. 116.3. 117.12. cw A HCtion 311 and are not federally 
300.S. 301.3. and 3:5.40. The Agency. permitted releases under CERCLA. 
however. alao i• proposinS to make two A "permit condition" would include 
clarifyin& amendcenta to 40 CFR 117.12.. the existence of a treatment s)'ltem or 
as explained below. that elao will be release prevention plans and (1ther best 
aplicable to the corretl'ondln~ manasement practices designed to 
exemptions under 40 CFR Parts 110. 116. address the diacharse. Best manqement 
300. 302. and 355. practice• are operatina snethods or 

1n the paraiirapha that follow. the proced.ures to prevent or minimize the 
three typf!a of NPD£S c!isc:h;u·ses that potenti:il fer the diacb11f'le of toxic or 
·c:or:-espond ~o the feuc~lly J'er:nitted hazardolll aubatances fro:n processes 
rele:ises in CERCLA secti<..ns 101(10) ancillary to the industrial manufactwin8 
(.A.). {B). and (Cl are described. For or tnaunent procese. For example. a 
simplici~y. these disch:irsea will be discbarser baa a drainage 1ystem that 
refeirred to as Type A. B. and C. will route spilled materi;al from a broken 
respectively. hoH connection to a holding tank or 

Type A Discharges. T~-pc A basin for 1ub11quent t:eat:nent or 
discbar8es are thoae that are in. cli1cbarse at a epedfied rate. To be 
compliance witla an NPDES permit limit .. elisible a1 a Type 8 dilcbarp. the 
that specifically addnan the disc:haqe dilcbupr muat identify spKifically 
in question. To qualify u a Type A auch a l)'ltem in the permit application. 
ditcharse. the permit mu1t either Tb.e permit condition diacll9Hd ill die 
addreea &he dildwp dim:tly tbrouah application muat be aufllcient to treat 
specific effluent Umitatiom or tbroush the maximum potential epill frttm the 
the uae of indicator pollutants. In &he identified IOW'CI. OiacbllflH that reawt 
c:.aae of the latter. the administrative from u on-lit• 1pU! la:pr and more 
record prepared durinl permit canc:enuated tban th1 spW . 
development mu1t identify 1pecifically contemplated lD the public record. and 
the diacbarae of the pollutant 11 one of for wbicb a condition was provided in 
thoee pollutaDll the indicator ii th• pennlL will bl 1ubtect to CWA 
intended to represent. . . Mdion 311 and CERCLA notification 
T~ B Di•charps. Type B di1cbalp'I and liability proviliom (i.e.. the 

are foreaeeable (i.e .. identified in the dilcbarse will not be a federally 
NPDES permit'• development record) permitted rtlaae). 
and now into a facility's effluent Today'• nale proposn to amend 40 
treatment 1yttem de1ilfted to treat the CFR U7.U(c) by doletina the pbrue 
diacharp. Thia eecond type of dlacharse .. whe~er. or n~t the di1cha~ i• in . 
is limited to on-1itt spills to \hf! comphance wtth the permit. for T)-pe B 

diacbarsea. to avoid c:onfuaion cal&lld 
by the pbn11. '?1le pbraaa waa ofilinally · 
included in the rule becauae Type B 
diadiarsn are diacb•rset that result 
from c:irewmtancn identified and 
comldered in the iuuance of• penD.it 
but that are not 1u.biect to any 1peci.fic 
emuent limitationa. The Aaency is 
concemed that the pbraae may be 
interpreted incorrectly to mean that 
Type B could refer to cilscbarp1 in 
which the permittee did not 11ti1fy the 
condition placed in the permit. BecaUM 
the Agency believ" that the phraae 
caute1 confuaion. tba AltDCY propoeea 
to delete the pbnM from the rwplatton. 
n.. A19ncy 10Udt1 comments on thia 
proposed revilion to 40 en. 117.U(c). 

1'ype C Dischargn. Type C di•cb&fle! 
are from a point source and are (1) 
contiDuou1 or aaticipated intermittent 
diecbarsea. (2) identified in a permit or 
permit application. and (3) cauud by 
eveata occmriD8 within tbe ICOPI of dw 
ralnant oparaUna and treatment 
l)'lteml. Included within the ICOpe of 
thia proviliDD In chronic. proceA
related diacharse• re1wtln8 from 
periodic upsets in the manufactunna 
and treatment sy1tems. for exampl"- the 
dilcharse created by a 1ystem 
backwuh. Diach&rse• cauaed by 1pilla 
or episodic eveata that rele11e 

· hazardous 1ub1tances to the 
manufacturin8 or treatment 1y1tems are 
not Type c diac:harses. The lafll\lase or 
40 a'R lli.U(d) provides further 
examples or dischars11 th11 fit within 
the category: (1) P=-ovided L~at an or.-site 
apill ia not the cause. cor.tamination of 
noncontac:t coolif13 water or 11orm 
waler: {2) An up11et or failure of a 
treatment S)'Slern or of a process 
prodllCiD; a continuoua or anticipated 
intermlttent diac:."la:se: or (3) whc~ th~ 
diacbarp on,inates in the 
manufact\lrinl or uectment l)"ttems. a 
coatinuoua or anticipated diacharae of 
proceu w11te water. 

Amendment to 40 CFR lZi.12. Witb 
respect to Type C di1Cb1r1n. the · 
Altncy also is propoains in today'a rule 
to amend 40 CFR ll7.12(dl(:){iii) by 
deJ•tinl the term "operator emr" &om · 
the dacription of .. an upset or failure of 
a 1r111tment 1y1tem." • The reaaons for 
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the propoaal to elllnina&e the term 
•o,..tor mar'" uw: (1) n.. ... of the 
tmm •op1n1tor flft'Dr9 ID dlllcrtbiat aa 
llPMt ta tncouaistMU wtdl the NPD!S 
nsui•Uou (40 CFP. tZ~•t} that pnmde 
that a dilCbarire camed "11n opentor 
ln'Clr ia not an apeee ad C2l tbe Apnc:f' 
beU.W. ibat cbacbarp9 Clued by 
operatarmTOl'ere not Ubfy to be 
•continllGUI m- anticiplted iDtmnittent 
diacbut&" .. pro'rided by ~ . 
1tetutol'J laDIMl'L 'na. AfGi:'1 upects 
cUac:au.- c:amed bJ openlDr mar to 
be epilOdic and apndidab& u 
compared tD ~ caued by 
f)"IWD a&utusi- ud ahatdowu. The 
pa e md d9111M1D of the tam ·~tar 
mar'" ia intenct.t to enheDC' the darity 
and conaia&ac,. ol the ,..,W.to17 
l&npatt &Dd ia DOt meu.t to lipa1 I 
cbenp ill policy. It ii posaibl1 that 
under 10me drcwmtucn u operator 
enormay ceuae a failure or a crucment 
l)'ltwm or prvce1L and produc:. a 
continaom or antic::ipeted iDtermittent 
di.drup. Sacb a dlKbartl may meet 
tbe requil"ementl for• faderaliy 
permitted refeeee. The term '"aopler- u 
a.aed in 40aRPart117. ltO"Wever. 
senerally will be intm,nted to be 
consis&ent with the term •apeet°' iD 40 
CfR Part i.z:. i.e.. it doeHaat inc:hade 
inddenta caaed by operaUonal mvr. 
Tbe Apney reqaatt CIDllUll8DCI on ill 

. iiropoaal to delete operator error fram 40 
CFR 117.1Z(d)(2J(iil). 

ConcJU1ion. Under both C:W A aection 
3t 1 and a:RQ.A. uy diKl:aup or 
relea1e of a bazardoua 1ub1tance that ii 
not federally pennitted. aa deacnbed 
above. m11&t be reported imcnediately to 
the National Re1ponae Center if it 
uceeda perm.it limiu by en RQ or anore: 
if the hazardous 1ub1tance diacharge or 
release i1 not 1ubiect 10 a numerical 
pennil limiL any discharge or release 
that trige?'9 a permit 1.iolation and 
equal1 or exceeds an RQ muat be 
reponed immediately. Similarly, UDder 
40 CFR Pan 110. any oil diadwp thet 
exceeda permitted levels ud cauaet u 
oil 1heen muat be reported Immediately. 

Di1charse1 exduded fna CW A 
aection 3t t cuverap and cldDed u 
fedel'91ly permitted rein- ander 
CERCLA 1ection1 101(10) (A). (8), and 
(C) IN IUbject to the CWA RCtian U 
enforcement provi1ion thet provides 
EPA with the eathoriry to il1u 
compliance orders. brins civil actiona. 
and impou criaww ud dvil penalti& 
In addition. wsder CWA section 
3tl(b)(l)(D). if tbe Fedenl tovenunnt 
incur1 any coatt of remonl of 
di1charwea ndaded by 1ection 
31t(a)(%J(C). tbe Federal savemmea1 can 
bnns a civil •ction under the euthority 
pl'OYtded by C:WA aection D(b) to 

rtCOTV •ucb rmmoval ..u. 
Priermon. uiaMr CERCA MdioD 
10'1(J). the mpoue cae11 iDmmd bf ta. 
Federal tovvmnat iD coanectioa witii 
th• f8darally petmiu.d,....... ddaed 
by NCtiOll 101(10) (8) ud (Cl cu be 
recovand tbraaab a c:mJ ec:tiaa broqpt 
adartbe authority of CWA MC1iu 
308(b). 

Flllally, all W. .Xampticma raiM the 
-- al Um•" .... of DOdm~ n. 
repotUna ~ta far ...... 
exampled tram CERCLA awpmqud 
UabllitJ uder ..aioll 101(l0t (A). (I). 
ud (C} ud ududed frma CWA ..aiGD 
3'11(a)(1) .... 1ab;ecl to &Ila,.,... 
ndcatioD~adlrCWA 
lldioll C. TM Af/lat:.'Y ~ 
tbat Cntrw ,......mnct tbat .... 
hom r.,,orUD& ~may '"a.te 
llPI iD actiaD D._..,,, tD prateci the 
pab1ic or da8 llDTil'amDulL • (See S. Rep. 
No.' ML 9"h 0Dq.. 2Dd S... 47 (ttm,_) 
Tbe lasWatin hiltDIT of aecrtoa 101ftOJ 
•Ullftla tbat the ApoJ:'I cauld ...... 
tlm illu bJ •ancttnt tbeCWA Medon 
40Z repaa q lllpiatioa to NqaiJ't thet 
tbme reiaaa ududed fram CWA 
MCl:icm 311 c:ovwawa and exempt from 
CERCIA npofUnl requirementa be 
1ub;ecr to an immediate nodfkation 
rwqmnment under the cw A w:doD 4GZ 
NPDES replaeiona. (lbld.J '!'be Apacy 
hu nol.)'et amadad th NPD!S 
f98Ulationa to Nq'*' tmmediate 
nodfi.c:ation of tboae rwleaaea exempt 
from 1edion 311 and CERQ.A. Before 
tha Apncy P"'poMt to amend the CW A 
lectin 4GZ NPD£$ resaladom (40 CFR 
Part tZ2) to reviN tbe %+.hour 
noUfication requiftment to u 
immediete notification reqa~enl !or 
the exempted releasn. the Asency 
solicita c:cmunenta on the '°N'pcmift8 
pp. .. particularly aampln of 1ituettona 
where the Zf.bour notice wa1 not 
1ufftcient to protect human health and 
the envtrollmenL 

Ra/__, Subj«:t to CWA SIJclion 40I 
Petmita. Dtlcha'lft tbat c:amply wtth • 
leplly 9!11fmaable permit f'or drtdp or 
Bll matll'iall under MCdoll 4CM ol tbe 
CWA. U.O are federally permitted 
re1 ..... exempted from tile notiftcatlon 
reqwrement1 of CERCLA aectiona 103(a) 
and 103(b J. Before lauiq tbne permit&. 
tbe 90va1www111t ~w1 the 1ubatucn 
to be dllc:barpd. Plrmlta aDowtq tbe 
diacbarie of buardoul aubltancn an 
iuued oaJy II no lipiftcut clesndatlaD 
of the aqatlc lllYirGlllDat wt11 rault. 
Tb1I enmpUcm appli11 to diaclwpa in 
complilnce wttb the tmu and 
conditiona of either a lndMdu.al or a 
pnen.1 CW A HCtioD 4CM permiL 

ID ,...W.Honl implameatma ucUoa 
311 of the CW A for buardaul 
1ubslencn. ta CFR 11' .u (but not the 

l'llQiationl for oil ln 40 aR '-rt no~ 
!PA. eumplled fmn the notlfimdon 
Nqairaa.t DOI oaJy liloN ,....._ lbat 
-.,. ill compJiuca witll aection 40t 

penlaill. t.& a1ao tbaee ••- that 
were a..,t fram permit rwqllinmtDls 
md.w MCtiao 4CM- ol tbe CWA (MCiiaftl 
406(0 ud tDt(r)). n... latter rel.,.. 
are DOI '"federally permitted rele ... " 
for P'WPQM1 of CEila.A bec:auu 
MCtion 101(10)(D) ii limited to relaa .. 
ID campli&Dce with a l.tplly mf0ft9&W. 
permit under MClioD ~ o1 tll• cw~ 
11ae AaaDCY iDterpreta tbe CERCA 
DOttftmtiaa requiramm&I to uempc .U, 
daclM ...-...waa..~l.&lud 
health a&caa ban beeD naluated ud 
detmmimd to be allowable Ullder ta. 
appmpriata pumtt Pl"Olf8ID. 

s.i.a.a /rOlfl Fociliua with Final 
RCAA P8nni1& a.. .... in c:mnpbuce 
wtth a l11ally enforceable RCRA 
tnatmeDL ltorqe. ar diapoul ftDa1 
permit an. parauul ID CERCA 1edima 
101(10J(E). federally pmaitted ...... 
wbea IM buarde• _. .. ..,... 
releued .,. spwi&ed ill tbe peamt wl 
111btect UDdar the pmmtt to • 1pedfic 
limltatioL atudud. or cm1r0L 
prucedure (Me 40 aR Pana 2&6 ud 
270). ldmtifyifta releuea Oil tbe l'ICldl'd 
dW"in& tba permit procell is iUaflideDt 
to qualify them for the MCtioa 1D1(10){E) 
111111ptioa becaua. iD arar to be 
exempt. the 1ubatanc:e1 mut be 
1pedfied in lhe permit and 1ubject to 
aome permit conditian or control. 

Four commenten requuted \hat 
fadlitiee with .interim 1tatu1 pW"111ant to 
aection JOm(e) or RCRA end 40 CFR 
Part 2&5 be included in the '"federally 
permitted releaae·• definition. Some of • 
the commenters indicated !Mt it may be 
some time before theae facilities are 
iHued final permits. '!'be legislative 
bi1tory 1peciiically rejectl application of 
thi1 exc111&ioa to r.lease1 from facilitiea 
with inWim llalUI (&Rep. No. ML •th 
Coq. ZDd Sea. ti (UID)). 
a.-., Punuant IO MoriM 

Prol«:lion. lla«ut:lt. Giid SorrctllOrits 
Act Pennita. 5'ctiaD 101(tO)(F) of 
CERCA iladadft. ill the definition of• 
fedarallf permitted raleue. releuu in 
compliaace with lepl}y enforceeble 
permita iuued mum lilCtiml um (EPA 
ocean dumpiq permill) or Mdioa 103 
(Carpi of EqiDeen pmaila for ocean 
chmtpilla of dndpd matarta11J of the 
MartDe Prot-=tin. a..1ucb. ud 
Suc:1111rt11 N;t. Panmt to EPA 
repalatiou. appHcaDll far ocun 
dumpial permill must idantify the 
physical and dlemic:al propertia of the 
materiala to be dlacbuled- and the 
pmnit awa1 idatify tba matariala that 
IUJ be di9c:barpd ... 40 CF1l Parts :ct 
end 2%7). Similar procedurea and c:riteriA 
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apply to Plftlllll ror ocean·dumpina of 
dredpd material ( ... 33 CFll Part 324). 
nae EPA and Cof1'1 or En,ineer1 
permita cover wblt.IDCll that can be 
d.iacbupd lawfully. Dwnpina of 
buardom 1ub1tanc:et not specifically. 
allowed in these permits ii 1ubiect to 
the notification requirements of 
CERCLA aection 103( a J becauae 
emeraency re1ponae officiala 1hould be 
made aware of releaae1 not evaluated 
prniomly by a permit program for 
health and environmental effecta. 

Undtlfll'Ound Jn;tJctions A.utltoriz«i 
Purruant to the Safe Drin/Uns Watar 
ACL CD.Cl.A 1ection 101(10KCJ 
exempta from tha notification 
requirementa "any injection of fluids" 

·authorized wider Federal injection 
control PJ"Oll'Ull or State PJ"OlralDI 
1ubmitted for Federal approval PW'luant 
to Part C of the Safe Drinkini Water Act 
(and not diaapproved by EPA). 

EPA hal published rqulationa 
establi.tbini technical 1tandard1 and 
criteria (40 CFll Part 148) and 
resulatiom aoverniDs approval of State 
programs and permit procedure• (40 
CFll Partt W-1%4). Under the Safe 
DrinJdna Water Act. the Sta tea are to 
take the primary role in implementina 
the underground injection control 
prosram; EPA is to administer the 
program only if the State fails to 1ubmit 
an approvable prosram within a 
specified time period. Any underground 
injection or hazardous substances 
permitted under a State program that 
has been approved. or submitted and 
not disapproved by EPA. or permitted 
ur.der an EPA-administered program. is 
considered federally pennitted for 
purposes of CERCLA notifica lion. 

EmiHions Subject to Clean Air Act 
Controls. Section 101(101(H) of CERCLA 
provides an exemption for hazardous 
substance emissions that are subject to 
a Clean Air Act (CAAi J'e~it or control 
regulation (see 40 CFR Parts 52. 60. 61. 
and &Z). However. 11 1tated in the 
preamble to the May Z5. 1183 NPRM. for 
thia exemption to apply. any web CAA 
eontrolMDuat be "apec:iflcally dHilfted 
to limit or eliminata malalicma of a 
deaignatad bazard0\11 pollutant or a 
aiteria pollutanL" (Sn S. Rep. No.148. 
9<i?h Cons" Znd Seu. 41 (19UO)). The . 
CAA exemption. therefore. caMot be 
read broadJy to cover any and all typet 
of air emilliom. Moreover. 11 today' a 
propoaed nale makn clear. for the 
exemption to apply. the emiNion must 
be in compliance wtth the applicable 
permit or control replation. 

Several commenten sugnted that 
the clear and unequivocal nature of the 
statutory lanpap made elaboration on 
the CAA exemption unnece111ry. 
Cenerally. theae c:ommenters took the 

view that tbe CAA exemption COYerl 
nearly au air emi11iona because IUch 
emilliona IN in one way or another 
controlled by the CAA~ither directly 
becauH they contain wbttancn 
1pecifically resulated by the CAA. or 
indirectly. for example. throqb 
emillion limitations ntabliahed 11 pan 
of State Implementation Plant (SIPIJ 
approved wider MCUon 110 of the CAA. 
Some c:omrnenter1 even claimed that 
becaUM control• c:Ould be developed for 
any huardoua wbttance. &DJ 1"111111 to 
the atr ii "wbtecr to CM contrail. 

EPA don not qrwe that tbe broadest 
interpretations. under wbicb vtrtaally all 
air emiaaiom llldwlinl duprou 
epilOdi~ releatet would be exempt from 
CERCLA reporttna requirements. could 
have been intended by Congrest under 
teetion 101(10). Moreover, the 
exemption for "federally permitted 
releaan" under CERCLA teetioa 101(10) 
also applies to reportiDa of air rele1111 
to State and local 1overnmenta tmdlr 
Title m of SARA. Title ID. wbicb ll tha 
Emerpncy PWmin& and Comanmity 
Risht-to-ICDow Act of i-. wu enactad 
in larae part 11 a rnpome to danpn 
posed by chemical air relu111 to 
1urroundins communitin. wch u the 
cata1tropbic release of methyl 
isocyanate in Bhopal. India. Because 
Title W Wll intended to addreu 
particularly tbe danaen of air Nleuea. 

· interpreliD8 the exclusion for fedarally 
permitted rele11n ao that acddantal air 
rele11es would not be reported locally 
would be directly contrary to the 
lqislative purpo1t. Similarly. the 
purpose of notification requirements 
under section 103 orCERCLA It t~ 
ensure that the aovernmer.t ii informed 
of any potentially danaerous rel1111s of 
hazardoua subatancn to the 
lft\'ironment for which timely rnpome 
may be necesaary. Ettablishins 1 very 
broad interpretation of CM controls. a1 
requested by the commenten. could 
eliminata vtftua1ly any CERCLA 
nportina of air emialionl and. thua. the 

· potential foreariy Federal.rnpoua; 
nch an approach would IYilcenll not 
only the Ccmsnuional illtat but alao 
the major purpose of the llCtiOD 103 
aoUfication requirement. 

In addition. ao1r1e commanten urwed 
EPA to interpret the federally pumittad 
releaH eumptioa to illdude &DJ air 
emiuion from a permitted aoun::e. Some 
of the COllUDIDtlfl used tM word 
""nvtewed" almoat intarch•npablJ wttb 
the word "permittad." A "reviewed" .. 
relea1t t1 not nec:eaaarily 1 '"permitted 
ni1111 or 1 ·controlled relu11. A 
permitted rel1111 ii an allowable 
rel1111 of a tptdfic aubtwu::e or 
emi11ion. A reviewed relaue pnerally 
may be one of many relu1n from a 

pennttted aomce that is betas cbec:ked 
for compliance with a variety of 1a.. . 
and replatiom. The tnclaaion of a . 
polluwu ii a SIP rniew provitioa ii aot 
equivalent to 1ubiectinl the pollutant to 
CAA requinrnentt or concroll "dniFed 
1peciflcally to limit or eliminate" tba 
pollutant. (See S. Rep. No. 111. •tb · 
Cong.. 2nd Saa. 41 (lllO)). A rm...cl 
reiaue. therefore. ii not nec:eaaarily a 
federally permitted releue. 

Several comment1r11tattd that the 
air releue exemption should apply 
broadly to 1ubtl1Dc:et 1uc:h 11 velatile 
orpnic compounds (VOCl or total 
1a1pendtd parUculatu (TSP) replatad 
adar tbe CAA (lncludJ.ns thOH 
replatad under approved State 
pl"Op'llDI). Tat comm1nten claimed 
that a permit or resulatory limit on web 
catepcal emilsiom ill effect 
conatitutet a limit on each constituent in 
tb1 poup. EPA ,.neralJy.qreee with 
tbit poeition. but apin it concerned tbat 
an overbroad interpretation of the air 
... 1 .... exemption could rnult In 
DOmeportilll of ·danferou chemical 
ralnaes. A larp rel1ue of a aubetaDct 
from a preuure release valve oww a 
thort period of time could be W:tbm 1 

VOC limit ettabli1hed for I IOan:t, yet 
could po11 1 threat to nearby raidenta. 
Althoush tbe C1t110rical limits · 
illdirec:tJy restrict each conatiruent. 
· thote limill werw ettablilhcd baaed cm 
routine emissions over 1 1pecific 
averalinl time. and were not predJcated 
on an upaet or excunion from normal 
operatiom. ·The .Aaency does not 
believe; therefore. that such an upaet or 
exCW'lion should be considered 
"permitted" within the meani:tl of 
aection 101(10J(H) of o:RC.A. 

EPA ii 1olicitin8 public comment 
today on three approaches to 
di1tingui1hing eniissions pe::nitted 
under the CAA from rele111es that could 
create potential hazards to 1urroun~~ 
aru1 and for wbicb umely notification 
uader CERCLA and ntle m ii 
uc:euary. Undar tba tint approach. 
EPA would Interpret tbe air releue 
exemption ill a manner aimilar to the 
a.emption for ral11111 raplated under 
tbe cw A. nua. air ......... would be 
permitted to the extent that the 
conatitumt buardoua aubltance• ban 
been ldentifttd. rwviewed. and made 

. part of tha public record durinl the 
permit illuanca. Stata implementatioD 
plu. ar fllUlation deftlopment proc:ea 
for tb1 pollutant that Includes tbe 
buardout nbatance. ne exemption 
would not 1xtand to N&.9el of 
COftllituent buardoua subttancn of a 
penmtfed or raptated pollutant 
catttorY thet.,. not identifted 
upre1aly on the record with l"llJ'Kt to 

-
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tbe applicabla pll'IDit or c:aacral 
propua. Onca tbe coaatituaat 
huudoua 11.t.&ac.t bad blm 
ldad.t ud rm .. .t 1ppro,m1teiJ, 
lH UmitatiGD OD tba C&&aam'Y of 
llG\iuiam of bazudoua IUt.lanCll 
would provide the "pmait ar caacrol 
,...WatiGD· Deeded far sppilc:ation of the 
llCtiml 101(10)(H) uempeiaa. A aJl8Ciflc 
iuue Qll wbicb tlae AimCJ eolicit1 
COllllDID&a i1 th• iAduiaD ol nepdve 
datemLimtiou wadar tba CAA MC&iaG 
112 prosram ill the uamptioA. 

'Iba MCGDd approach would ia.terprlt 
broadly the Nplatary propams 
~ polla1ant1 far wmcb a 
National Ambimt IW Quality S«and•rd 
(NAAQS) bu t.ea aaabUMed Wider 
CAA ..aioD 1Q8. n... pratrama.,. 
dn.Joped under CAA MCtioD 111 N9W 
Source Performance Studardl (NSPS) 
or CAA Ndioc 110 S&a&e 
lmplematation Plau (SIPll- Under tbil 
approecb. EPA wo.Ud diac:iqWah 
betweu lmluKm.a of b&&ardO&&I 
1Ubatancu that are voe. Md ,.lated 
u preamars ol OZOG&, ud CDD1tituent1 
of tba otbar NAAQS pollu&anta. For 
example. emiuiona of coutitueata of 
putic::ulate matter wowa be comidered 
"nbiect to a pemit or c:mnrol 
felUla.tioa'' and. tbemfora. exempt from 
notilication reqWnmell&&. Emialiou of 
Individual voe.. however. woWd aot be 
couidered 1abjecl to permit or coall'Ol 
replatiom IO!eJy bec:auae they are 
indirectly controlled by replationa 
limitins total voe emiuiona. Thele 
emi11iona of individual voe. in 
1JDOW1&1 eq,ual to or in exc:eu of an RQ, 1 

conaequently.-wouJd be 1ubject to • 
notification req\&irementl. 

Thia approach ia bued on the 
recognition that for five of the pretent 
NMQS (1ulfur dioxide. particulate 
matter. nitrogen oxides. lead. and 
carbon monoxide) the a&andard1 in each 
c11e are baaed on the evidence or bealth 
effecta ol thoae emiuiona. In coatruL 
emiuiona of VOCa &re niplated baud 
OD their l"UcDVily ud CBHqUlllt 
contribution to lb• c:natiao ol ambint 
ozone levela fOl' wbicb NMQS ba" 
been ML In Mttina tbe GIDDe NMQS or 
ntabli.ahina emiuioa Umit.atiolll for 
voe.. no considerati~ wu Si"en to 
any direct health efl'ec::ta of ambieDt 
concentraticma of total or any 
COnatitueDt VOC. Al a rnulL 
interpretiq voe emi11ion limitatiom to 
1ubawu mn•ideratioD of tbe pouible 
health effec:u of conalituntl appeut to 
be inappropriate. Uliq dlil 
interpretation. a 1ubatance would be 
conaideNd federally permitted ii it 11 a . . 
conatituent of. aad. therefon. limittd bJ 
resuJation1 or 1t11ndarda for. any of the 
Ove rollutanLI enumerated above. but 

Dot lf tt ii llmir.d by 1tandard1 for 
VOCI. 

lleportlble quatltia for the pwpoee 
of l'9ln. nottftcation requirlm1:1L1 .,. 
••t.abliahed to mnN appropriate 
rnpoan to 1pil0dlc rel• ... of 
baardoua nt.tucet tbat bave 
poten1ial adYeru bwtb and 
tavirallmentlll eff ec:ta. A larp releue al 
111 illdlvidual voe iD a quuntJ equal co 
ar ta IXC8ll oC ~ RQ may be wi.da&A 
total V0C amieaiaa limita ud DIY 
make a n11ll1ih&t ocmtributioll to w 
fonuUoa. which ii dec&ld by 
pbotochemical coaditiou. mtteorokas:1, 
ad w CGAll:ibu.ciou of odm voe 
1DWC& Sucb a ra-.. may, 
DOMtbelna. poLllrtiallJ llDdaailr' 
bamu baal&A became ol \be tDxicitJ Of 
tb1 iDdiVidual sub.IUCL 

For example. undar CAA ltdlon tn. 
EPA ettabliahed c:aacrola on tbe nabbft 
tire DlllufactariDI iDdmtry Hmittns 
voe au.iam far a mediam.ftud 
plant to 1ppraximatttJ 400 tom ... 
year. ar &boat 1.1 lllDI Pll' day. 
Pr-1 m jnent voe. emitted lD the 
manufac:lmUls pracen lft white 
111oliile ad pell'Oleum napthL Toluene. 
xylene. ketonn. and """" ere alto 
uaed throughout the indu1tzy. (41 FR 
2878. S.,tember ts. 1m.J A releue an 
one day of m RQ or more of ant of 
tbeM voe contUtuata. ncb 11 1000 
poundl of toluene. altltoqh wtthia the 
totlll voe release limit of approximately 
1 ton per day may pon a tbreat to 
human health or the amronment 
becauae the total voe Umitlltion ii 
ba1ed on controllins the formation of 
osone. and not on the toxicity of toluene 
or another of the voe emiuion 
comtttuentl. 1be Agency would take the 
po1ition that interpreliftl NSPS or SIP 
voe emi11ion limitationa to 1ub1ume 
conaidention of the po11ible bealtb 
1ffect1 of 1uch voe conatitueDll. aad 
thereby exempt them from DOti8c:atioD 
nquiramlnti. ii iDappraprtall. 1'1wl. 
EPA woald requJn aodftc:aUoa ol 
releun of voe c:oudtaata iD amouatl 
equivalent to or sr-ter tbu 111 AQ 
under the ucoad approacb. 

Al a third optioD. EPA could iDterinwt 
the CAA (ederally penniUad r1lea11 
uclua.ion to apply oDly to nleua tb1t 
an subject to· a CAA. permit or amtr'Dl 
,..W.Uan and tbat an either tbe 
'"routine" emiuiom-forwbicb tbe permit 
or caatrol iwplatian wu dmped or tn 
compllancl wttl:a a tpldBc NDdard for 
releue of tbat nbswu:a spKt!ad tn the 
permit or ,...W.timL Unpenmttad. 
DODl"OUtine NJeua wouJd iDc.hade 
lll'HLI from IUCh dntcm u pntnrt 
nlea• nlns. 1torap tank reactor 
..... 1a. ar 1udden reluan from qlve 

ud pipe n&ptura. equipmat failwa. 
llld llDGllDCY IWQqll and UatdowDt 

IPA rwquatl CGllUDUll OD U.. 
altemalivu ror dafinina the ICOpe of &be 
air ...._ axampliaa. 5pecWcallr. EPA 
reqwtl c:ammaa&1 disainpiahi11 
rel1aM1 of 010De prec:unon (VOCJ 
CODICituenll fram rmN- of 
coudtunll o1 other calllaric:al 
polla&ull coalr'Dlled br NMQS.. EPA 
aJao ii IGtic:itUll ft! r eat cm 1be 
"'routine .. "" "'DamntiDa" di.aacllon 
and the Med to de6Da ""r=tiDt• m 
tmma lo speci.6c llllilaion pcrinll ar 
c:in::amataac& ud IGlidtl mmentl an 
wbat tmialiGD paiDll aDoaid be 
im:baded. m addatioD. IPA" wwwmd 
tbat the Int appraacb may leed to 
cnw1tpwlbai of 1'CllllltiD11'9l1nea nbject 
to .-.U• control under exiltinl 
nplatarJ or ,.rmit Umitl that CDllld 
dlvert rnourcn from rein., reqairiq 
tmmadiate l"lllpau& EPA eolidll 
illfonna tion on tbe ll'lllDbar af fKdttla 
ud typel of rele ... u..t wGald Nquire 
l"lpGrtias andc ._ appaudw• ud 
tbe typa of,..... .. tbat woald be 
ucludtd ander eidlr &ppaoech. 
puticalariy wtth 1"ll1'8d to UIJ 
potentiaDy danemnn ni..... tb8t may 
beucluded. 

In additioll. the National Emiuioa 
Standardl for Huardoa.1 AM Pollu&uta -
(NESHAPI) Umitl for radioaucudea are 
health-based amwal Um.ill. whenu 
radionuclide RQa are r91)oning trigera 
balid OD U-boar releuea. Th• Apncy 
will reqWl'e a report if aa RQ above any 
annual NESHAP limit ii releaaed in 1 
24-hour period. The A,ency requeata 
comments oa the number of fecilitin 
and rype1 of releaees that may require 
reporti.n&.' 

lnjtJClion of Mo~riols Relollld 111 
t>.Vfllopment o; Crude Oil or Natural 
Ga Supplies. The injection of 1n1terial1 
related to the produceion of c:nade oil 
natural au. or water ia cmmdered a 
lad..u, penDitted Nleue if tl:ae 
iDtecaiOD maaariaJ ii autboriad 
IJMdficallJ DDder apptic:abte S..te law. 
Bec:auae it ii probable that an 
amceiYabl• in;ecuaa model are not 
comidartd in State laws. EPA. in the 
preamble to the May %5. 11183 NPRM. 
illtlJ'preted the sectioa 101(10Jm 
provilioD to aumpt only thOM acttYitiea 
or matanala tbat U'll &utboriled 

1 II..,,... tldw thiat IUt ........ • ltQ for 
11t' .... , ... ,...........nml. ... ~ ............. ~-..a~-· 
............. 111 IM-·- .... ,....., ... 
-IJ caUled bJ the ....... Adi ':de IQ 
,..._. 114cu IL 1'llil cloculMnt 11 1....i.ble 
.. ,... . ill ... L.Cr-\CID. U.S. 
ll!wil IBlllPI I I ~.40Ul11191. 
SW- w,.· ..- OC »e1111o.ai.1......., 
talllQ-aN). 
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.,.aflcally by State law. r1tber tban 
tbOM that 11'1 DOI prohibitMi by State 
Law. Thia interpNtation emuns that tbe 
appropriete autbortlin bavt coftldoualy 
con1idand and in&ationally authorized 
tbe injection activiti• IDd 'IDatenala 
tbat are to be exempt from notification 
requirementa and that tbt National 
Rnponae Center will be made aware 
immediately of the potential need to 
rnpond to releaaet that taave not been 
evaluated previoualy by a permitti.Dg 
autbonty. 

EPA ~reta the Mdion 10'1(10){ll 
exemption to apply only to thoae 
mawWI tpedfically authorised by 
State law to be UMd in ac:tiYttin wboat 
aole purpo11 ii the production of c:nade 
·oil natw'&J saa. or water. tbe recovery of 
c:nade oil or natural pr. or the 
reiDjection of Ouida brousht to tbe 
aurface from auc:h production. Some 
commenten objected to tbia 
interpretation and i.Dltead aupported a 
broader interpretation that would 
u.mpt from CERCLA notification all 
materiala ued iD pa and oil Bald 
operations. Tbe National Reaponae 
Center muat be notified iD any 1itu1tion 
involvin8 the uae of injection Ouida or 
material• that are not autbonzed 
specifically by State law for purpoaes of 
the development of c:nade oiJ or natural 
au aupplin and reaultins in a releaae of 
a taazardoua 1ub1tance in an amount 
.that equals or exceedl the applicable 
RQ. This will allow an immediate 
evaluation of the need for a response. 

Introduction of Po/Juuuru into 
Publicly Own11d T~atment Works. A 
release to a Publicly Owned Treatment 
Works (PO'IW) i1 subject to the 
federally permitted releaae exemption if 
the releaae i1 (1) in compliance with 
applicable catesoncal pretreatment 
standards and local limits developed in 
accordance with 40 CFR 403.5(c). and (:?) 
into a POTW with an 1pprove4 local 
prenaanent prosram or a I 403.tO(e) 
State-adminiattred local prosram. One 
of the commentll'I OD die May ZS.1B 
NPRM •uanted that the Apncy 
broada ill approach to the POTW 
exemption to provide lblit die diac:barp 
be in compliance only wttb seneral 
pretreatment requiremenu and not with 
aite-tpedfic requinmnta. The Apncy 
believn that for POTW to be 
couidered .. federally permitted." not 
only muat tbe buardoua 1ublt1nce be 1 
pollutant aped.fled in applicable 
J>Ntnatment standards and the releaae 
of the pollutant be in compliance with 
the catesoricaJ pretreatment 1t1ndarda. 
but the Nleaae alao muat be in 
compliance with th1 local limltl 
devaloped on tbe basil of tht ail• 
specific conditions. because the 

cat'IOricaJ ttandarda alone may not be 
adequate to addrna the impact of 
poUutuu on tbe POTW. lberefore. 
evaa thoup 1 rel11N Into 1 POTW ii ln 
compliaaca with the catl90rical 
prenaanant atanduda. the National 
Rapome Center muat bt noUfled lf tbt 
Nleaae uceeda the local limits by an 
RQ or mart. becauae tba rel1111 may 
cauaa interference wttb tba POTW'1 
Pl'OCIUll or may pus tbroqb the 
POT\Y to tilt navifablt waten. lither of 
wbicb may Nlult iD 1 situation NqUirina 
AD emeraenq' rapoDla. 1\ii Uemittion 
1ppli11 only to iDdUltrlal llMJ'I • 
diadwsinl to POTWe: a POTW la 
nbjtc:t to CERQ.A iwporU:aa ud 
li.abWty prvvtalom lf Its diachaJle of 1 
buardou 111batanc1 Ttolatn ita N'PD!S 
permit by an RQ or more. POTWa are 
not required to repoft buudoaa 
aubatucea that are ln••Una throush 
their collection ayatllDI In qaantities 
that eqal or exceed RQs: however. the 
induacrial uaer ii l"llponaible for 
Npoftinl aucb reli ... into the 
collectiu ayatem. 

Sections 301(b)(l) ad (c) of th1 CWA 
d1nc:t EPA to establish prenaanent 
atandarda '"to prevent tbe diacbaJ"Be of 
any pollutant throush n11m1nt workl 
• • • wbicb are pablicJJ owned. wbicb 
pollutant interfere• with. puan 
lbroqh. or ii otberwin incompatible 
Wftb aucb worka." Tbae aectiom 
1ddreu the problems cna~ _by 
ditcharses of pollutanta from 
nondomeatic aoun:n to munidpal 
sewqe n11ment worka that interfere 
with the POTW or pau tbrouah the 
POTW to n1vi91ble w1ter1 untreated or 
inadequately treated. Pretreatment 
atandarda are intended to prevent those 
problana from occurTina by requirins · 
nondomeatic uaen of POTWa to pretreat 
their w11te1 before dilc:harsins them to 
the POTW. In 191'7. Coqre11 ame:ided 
HCtion 40Z(b)(8) of the CWA to require 

' POTWa to btlp rtplatt tbtir indlllcriaJ 
uen by ntablJahiDI 1ocaJ prosnms to 
1UU11 that tndu1rtal u... comply wttb 
prenatmant 1taduda. 

ID •tabliabiq tba aatianal 
pnnaanent prosram to achieve these 
pretreaanent Soala. the Apncy adopted 
a broad-baaed refUlatory approach that 
lmpl1m1nu tht atanatory probibttiom 
qainlt pua tbJ"CNlb and intm11"1ftce at 
two balic leYela. Tb• first ii tbraQlh the 
promalption of naaonal C1t19Grtcal 
atandardl tbat apply to certain 
tndutrtal un witbtn 11llCtld 
e1tll0ft• of induatri11 tbat commonly 
dlacbartt toxic pollututa. CalllOJ"iCll 
1tandudl 11t1bli1h DlllDlricaL 

• .,......, _. u ............ llm 
dlJ 5 I I illChidel -0.il toaral cludl.lfllal 
11111 ...... i.ibe..- IO• llOTW. 

tacbnolOl)'~bUad diadwta limiu . 
derind from an 111n•mnt of the rypn 
and amounts ol poUatut cll8cbuwa 
that typie1Uy intarfan witb or pua 
tbroqb POTW1 wttb llCODdary 
traaanent fadlltla 

'roe potential for may pua tbrougb 
or intlrfenace problllU ~ aot 
only OD tht nature of the diadwp but 
a1ao OD local cmaditiou (...,_ the type of 
naanant proceu ued by the POTW. 
local watar quality, POTW'a c:boeaD 
method fOl' b.llldlint aludp). ad tbu 
ueda to be lcidnuad CID I cue-by~ 
buia. Examplea of~ prob1ema 
Include d1ldwpa to a POTW that .. , 
couiat of polluwn1 aot COW..S by a 
e1tasoncal ataadard or from 
Dmldomeltic aowc:m that are aot iD one 
of tht iDduttrial catesorita replated by 
tbt cattaoricaJ atandarda. Because 
catqorical •Wldarda an atabliabad 
induatry-widt. they cazmot couidar · 
1it1-1peci8c conditiou and cbaNfan 
may not be 1dequatt to pravmt all pua 
tbroqb llld iDtarfannce naa for tilll 
rwplattd pollutant&. EPA'a c.n..J 
Prenaaneat Repalationa (40 CFR Part 
403) 1ddra1 thnt anu of conc:mn. 
Flrlt. 40 CFR 403.5(b l ntablilba 
apedftc probibitiou that apply to all 
nondomestic UMn llld an daipled to 
suard qai.Dlt common tY1* of pollutut 
diaclwpa that may rnult iD · 
interflJ'IDCe and pan throqb (I.I- DO 
ditchuwe of flammable. expl01ive. or 
corrosive poUutanu). Second. 40 ~ 
403.5(1) ntabliaha a p:neNl 
prohibition 1pimt pan throqh and 
interference that serves•• 1 backup 
atandard to addre11 localiz.ed problems 
that occur. In additicin. POTWa must 
develop and enforce 1pecific local lim~ts 
u part of tbeir local pretreatment 
prosrarm to JnVtnt pan tbroqb and 
interferenca. POTWa not required to 
develop pretreaanent pJ'Dl!'llDI alao 
muat develop local limits if tbey have 
l"tCUlrtal p111 tbrouab and interference 
(lft 40 CFR 4DU(c)). 

'Iha pretreatment 1tandardl • POTW 
11111' mut m•t to claim tbe federally 
permitted ralUH aempaon include 
botll 1pplie1ble national e1tesortcal 
1tand1rda and 1t1ndardl ntablishec! !:Jy 
local law u dacribed below. 
Compilance only wttb the pneral ud 
apadftc prohlbitlam (40 CFR 403.S(a) 
Uld (b)) of tile pneral pntnatment 
,..W.tiou II iuafBcilDt to quaJlfy a 
ralu11 u federally pmmttted. 

On1J local Umlta anUcable to tbe 
pollutant. developed In 1c:cordanc:a with 
40 CFR 403.S(c). and dttilMd to 
lmpl1111111t the seaaraJ prohibition 
qaimt tnttrfll'lllCI and paa tbroush 
(I 4DS.S( 1}). can qulify th• release of 
such pollutant H a federally permitted 
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..... The dn.topment or local llmita 
11Dder tO all 40.U(cJ involYel three 
baalc ltfPI. Flrlt. a POTW must 
determille wbicb.. if ID)', or tbe 
poUut&Dtl dtlc:lwsed by Its iDdutrial 
UMl"I have a reuonable pottntial to 
pau through or interfere with tbt 
POTW. For each of the pollutantl the 
POTW condudn may be of concern. the 
POTW mut then determine tht · 
awdmwn amount of the pollutant ft can . 
accept (muimam beadworb loadfnl) 
and 1till Pl"'"Dt the occ:ummce of pau 
through or illterflrem:e. Flnally. after 
muimwn alloWlble beadworb 
l.oad!Dp .,. dttumilled for ncb of the 
poUut&Dtl of caac:ena. the POTW must 
fmplemtnt a l)'Stem of local li.mfll 
applicable to industrial men to a11W"ll 
that thne loadinal will not be exceeded. 

EPA believn that onJy local ltmitl 
that have been dewloped bated upon 
procedure• that evaluate tbe 1ite
rpec:ific cbarac:teriatica and treatment 
capabWtte1 of 1 POTW 1hould qualify 
the release of tbe pollutant for the 
exemption. Sucb an extensive analy1lt 
i1 needed to lllW"I tbat p111 tbroush 
and interference problems do not ariae. 
• dJacharse of a pollutant by an 

,.mcrial 1111r iD compliance wtth • 
.sJ limit not deaiped uaq tbeae 

procedarea may not addraa the 
1tatutory probibitiona 11ainat pa11 
thtousb and interference or provide the 
requisite degree of environmental 
protection to qualify for the federally 
permitted release exemption. 

Tbu1. a releate that exceeds by an RQ 
or more an as:iplicable cat~gorical 
pretreatment 1tandard or a local limit 
developed in accordance with 40 CFR 
403.S(c) mu1t be reported. Moreover. the 
absence of a categorical pretreatment 
atand:ird or a local limit for a 1pecific 
pollutant preclude• coverase for 
releases of that pollutant under the 
federally permJtted releaH exemption. U 
an industrial user releun u llQ or 
more of a buardou 1ubatlDC8 into a 
POTW that ba1 aot Ht a loc:al Umit for 
auch a 1ub1tanoe. QI.Jar wbk:b tbtre ii 
no limit ba1ed on a cate&Ortcal atandard. 
then the relea11 i1 not feclaally 
permitted and i1 1ubject to CERCLA 
reportma and liability proviaiou. 

Furthermore. the relea11 of a pollutant 
to a POTW onJy would quallfy for the 
federally permitted release exemption if 
(lJ the POTW bu a loc:al pretreatment 
PJ'Oll'UI approved by the "approwd · 
authority" (u defined in I 403.3(cU. w 
·~1 a State. in lieu of the municipality. ii 
4plementin& a pntrtatment pro;ram 

tor that POTW punuut to 40 CFR 
403.lO(e). 

Section 101(10JU1 providn that the 
pretreatment PJ"Oll'lftl muat be 
"1ubm1tted by a State or municipalil}' 

for Federal approval.· The Apncy 
latatpretl tbia provt1ion to meu that 
the prasram not only mmt be 1ubmitted 
for approval but muat bt approved. A 
1trict read.i.q of the 1tatutory laquqe 
would bt contrary '° th• expreued 
cansreaional intent that ditclwpt of 
buardou1 1ubatancn into MWer 
1y1t11D1 qualif)' •• federally permitted 
rtlllMI only if tbey an authorized 
under a pretrtatment prosram (5. Rep. 
No. Iii& 9etb eon, .. 2nd Seu. 41 (1880)). 
the fact that a POTW bu aubmitted a 
Prosram for approval doet not 
a.ceuariJ)' mA4 tbe Pf'08Nlll .. 
adaqaate to conlrOI tbe introduction of 
pollutants from nondomeatic UHn of th• 
POTW. Such a pl'Op'lm may not bt 
approved by the approval authority due 
to major defidenci11. For the diacbarp 
to be a federally permitted rel1111. 
t&enfore. it muat be 1pecifically 
replated in an approved prosrazn. a 
prosrul that tbt approval.authority aaa 
determined 11 comittant with the 
federally mandated minimum 1tandard. 

An approved prosram may be (1) 
dnlped and implemented locally by a 
POTW and approved by either EPA or 
an EPA-approved State pretreatment 
proaram. or (2) dnigned and 
implemented by an EPA .. ?proved State 
pretreatment prosram. EPA approval of 
a State pretreatment program punuant 
to HCtion 40Z(b) of the CWA would not 
automatically qualify a release to a 
POTW lD that State aa federally 
permitted. The local pretreatment 
prosram must be ap:proved either by 
EPA or by an EPA-approved Sbte 
program. Generally. EPA app:oval of a 
State pretreatment prosram merely 
chanp1 the approval authority for the 

· POTW p:oszoama from EPA to the EPA· 
approved S:ate p:et:'eatzne:u program. 
The approved Stat• ba1 pri:n&ry 
raponaibUity for reqwrtna local POTW• 
to deYeJop ud implemut a 
pntr1atment PfOIP'llD to replata 1&181"1 
dlnctly. Tbt fad tbat a Stal8 
pntrutment Proaram ha• been 
approved by EPA don not lD and of 
ltaelf cbaqt the quality or. approvabWty 
of local POTW Pl'Oll'llDI· POTW1 in 
approved S1at11 would atill need to 
develop local pretnatmlDl P1'0fll'llDI 
and rec:eiY8 prttl'UtmlDl propul 
approval ii Ibey have not done ao 
alrudy. Thus. to aatilfy tba federally 
permitttd rela ... uempticm. indiYiclual 
approval of uc:b POTW preauanaat 
PJ"Ol'UD la DtcalU)' (IXClpt for a Slate 
adminiatered I 403.10(1) PJ'OFllD"U 
dllCribtd 0.low). 

Section 403.10(•) allow• tbe S&all in 
Utu of the POTW to 111um1 · 
mpoaaibility for de,·elopin; and 
implementfnl POTW pretreatment 
prosram rec;uirements. Becauae the 

I tCD.10(1) prosrarn ma.at m"t tbe same 
•t.andard u would bt reqWred ror 
pretnltment prop'&IDI developed by a 
muaiapality (1403.8(0). EPA believes 
that tbt I 4CXL10(e) Pr'OINftll IN lftl 
State pntrutmtnt prosrazna Coqrn1 
inteDded to iDdude under llCtion 
101(10JUJ. . 

llr the event that a Sllte"• I 403.lO(e) 
prosram don not utend to all ill 
P01Wa. only tbOM releaMI to PO'TW1 
for wblcb the State ha1 implemented the 
pretnatmtnt propul punuant to 
I 403.10(1) would qualify u ftder1lly 
permitted. U a POTW i1 not resu!ated 
directtJ by ill Stata NPOES propam. tbe 
POtW nn.nbel111 muet unplement an 
•PPl"l"ed local pntreatm1Dt Pf'Oll'lm in 
OJ'der for the dilc:halp• of ind111tnal 
u... to qulify for the federally · 
permitted rel1111 exemption. 

ID •WDllW')'· for a relea11 to a POTW 
to bt subject to tb• federally permitted 
nleue exemption. the l"ll•IM mU1t be: 
(1) ID compliuCI with applicabl1 
calllOftea! pnlrUDDIDt 1tudardi and 
local Umltl denloped in accordanm 
wtth 40 all 403.S(c). ancl (Z) into a 
POTW with ID approved local 
pretreatment prosram or a 40 CFR 
ta:UO(eJ State admini1tertd local 
propua. . 

One of the commenten on the May :S. 
1913 NPRM atated that dilc:Dup1 into a 
P01W are tramfen between faciliu11. 
not "into the environmenL" and 
therefore all dilCharwn into POTW1 
abould be exempt &om CERCJ\ 
reporting. The commenter'• approach to 
defUlini "into the environment" is not 
conai1ten1 With the approach in today's 
proposal. To determine whether its , 
relea11 i1 federally permitted. therefore. 
an indu1trial 111er 1hould mea1W't its 
ditcbBJ"I• al the point the sub1tance 
leave1 tJ:e indu1trial 111er1 facility. In 
the cue of indirect di1cha:prs. the 
relaM abould be mea1ured wben it lea•• the cliac:Jwser'• buildiq. Mobile 
sameee lbouJd meuun the ditcharse al 
tht point It le releued into the POTW. 
which will bt at dae beadworkl in most 
caNa. lDduatrial uaen an not required 
under CEROA to conduct monitorin& 
activilitt different from I.hose reqwred 
by tbe applicable pntrutment prosram. 

Riil.,,. of Socuce. Byproduct. or 
Spgial NucJ.ar Motarial. 
Radicmudldn (wbicb lndude aource. 
byploduct. and apec:ial nuclear matarialJ 
are lilted 11Urically under MCtion iu 
of the CAA and an thertfore considered 
buudom 1ub1tancu under CERCLA. 
CERCLA Mdion 101(Z2J(C). however. 
ucludn &Om tbt definition of "relean" 
the dildwl9 of: 
....,., ~or .,.C.I nuclear 111a1ertal 
from a nuclta~ i."\CidenL 11 thOM lll'lftl are 
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deflud ID tile /\lamk f.Mrv Act of 11M. If 
loda ,..._ ii ll&bieet to reqllil'mrta widl 
~ to RunQal pl'Dteclicm •tabliabed by 
dte Nadler llftWatory Commiaicm llDder 
MCtiOD 17'0 of ncb Act. or. for U.1 putpOllll 
of teettaa 106 of thil Utl1 or any other 
....,_.. aCUort. any .._.. of ICNl"C8. 

b~ or speda1 Dadtv metmal frorD 
any promuu11 1ite dnipated 1llMMr MClioD 
1QZ(al(1) or ~•l of t.U.Uraanam Mill · 
l'aiWap-Radiabon Control Act of 1'71 
[UMT1lCAI •••. 

--It dou.ld be noted that relea1e1 of 
I01ll'C8. byilroduct. or 1pecial noclear 
... ..w from proceums 1it11 
dntpated uder MCUon 102(•)(1) or 

. MClicm Bl•) UMnCA are exempted 
from CER~ rupome action 
proviliou but not from repomna 
reqwremeall under CER~ eection 
103. 

CERCI.4. section 101(10){Kl lncJudea 
within the definition of federally 
permJtted releaee. relu1e1 of IOW'Ce. 
byproducL or 1pedal nuclear material 
that comply with the condJtiona of a 
leplly enforceable liceme. perm.it. 
resuladon. or order iuued pW"IUant to 
the Atomic EnersY Act (A.EA). 
Therefore. rel111ae1 of 1ource. byproduct. 
or special nuclear material that exceed 
the licensed or permitted levels by an 
RQ or more. and that are not excluded 
by 1ection 101(22). muat be reponed 
immediately ta the National Relpoue 
Center. 

Under the A£A. the Nuclear 
Regulatory Commi11ion i1 reaponaible 
for iHui113 licen111 fOf' the po111S1ion 
and uae of 1ource. byproduct. and 

. special nuclear material. States that 
have entered into an 1greement with :he 
Nuclear Regulatory Commilaion (i.e" 
A8feement States) are alao authorized 
under the A£A to iaaue licensee for the 
posse111on and uae of aource. 
byproduct.. or 1pecial n.uclear material. 

. Releaaet of source. byproduct. or special 
nuclear material in compliance with 
licenaes i11ued by tha Nuclaar 
Regulatory Commiaaicm or Apffmeat 
Stat11 are federally pmnitted rel ..... 
wider CERCl.A MCUoa 101(10)(K). 

The regulatiom of lbl Nuclaar 
Regulatory Commillioll contain several 
important exemptiona from their 
provi1ion1. 1ome of which are baaed on 
the 1mall quantities or matertal involved 
or the low level• of radioactivity the 
material• emit. The Nuclear Replatary 
Commiaaion ha• developed wexnnpted 
quantiti11" for purpo111 or identifyias 
facilitin that are not subject to 
Coauni11ion licen1iq requirements. 
TheH quantitill are 1maller tban the 
radionuclide RQI and. therefore. 
rele1111 from th11e faciliti11 will not be 
reported under CERCLA. Never1hele11. 
th11f! relu1e1 are not federally 

J*mitted 11Dder CERQ.A and. therefore. 
tb8le facililltt an lvb;ect to the 
CERCLA IKtion 10'7 llability proviaiona. 

Some rel11111 of soarce. byproduct. 
ud special nudaar material may 
comply with lic:eDllL permits. orders, or 
rwplationa luued aDder the AEA 
throqh proviliom adminiltered not by 
tbe Commiuion or ltl Alrttment States. 
but-by oor. tha Deputment of Defenae. 
Oil EPA. For IQlllflle. DOE p1raa ltl 
NcUancm protedon acttvtti11 1111der rite 
AZ.A by a eerill of internal orden. 
Wbea 1ocb orden are ianed ander 
00!'1 AEA eutbartty and relea111 of 
IOan:L bJprodac:t. ar IPldal audear 
matmtal are iD ~ wtth tbe 
applicable order(•~ tbae relu1n are 
fedtnlly pemttted mul1r HCtion 
101(10){JC) .• ne Deputmmt of Defenae 
ilsuea ,..W.tiou 1111der dte AEA 
BOVernina weapou and reacton Within 
ita juri1dictton. and EPA iaau11 
replationa 1U1der the AEA for certain 
operationa involvma radioactive 
material (e.1 .. 40CFllPvtl1IO. 191. and 
192). Relea111 of aoun:e. byproduct. or 
1pecial nuclaar material In compliance 
with dine replatiom are alao federally 
permitted under HCtion 101(10)(1C). AzJy 
release that i1 an RQ or more above 
federally permitted levels. however, 
would be subject to the CERC.o\. 
.aotlficatioa rwquir'lmenta. 

Further cllriflca tiOD ii needed 
resardina the applicability of tbe 
definition of federally permitted releue1 
to a fourth catf8ory of radioactive 
material called naturally occumna and 
accelerator-produced radioactive 
material (NARM). The AEA gives DOE 
broad authority to control ita radiation· 
related act:vttiea and to protect public 
hHlth and 1afety and the environment. 
This authority applin to activities 
involviDS NARM. 11 well 11 actMties 
involvm, aource. byproducL and 1pec:W 
nuclear matanal CERQ.A HCtion 
t01(10J(Kl refen. howtVtr. only to 
rel111e1 of soun:e. byproduct. and 
special nuclear matmW. Tbua. lt 
provldn no ba1il for aemptial DOE'• 
NARM releue1 fram CEil~'• 
NPOf'.!iDI and UabWty prDYttions. 
Furthermore. the AE.A currently does 
not live authority to the Nudar 
Replatcny Cammtmcm to Uc:enae 
NARM. only eource. bypraduct. and 

• .,__ clw DOI pucw • fllllJ.ltalll. 
111oud otm......,..DOlaula •1lud 
....., .......... ~-llr ....... 
llllO CIOIHl"ICll llllllWd lllto Wida ...... ud ....,._.al DOI fecillt191 I ... 41 en ml.ZD-Z. 
l7'IWllM-i. 17'1L11~b)a, Ir ...... of tllN 
~llOll llllO biadllll CllllftCll. die...,..... 
of die DOI ar'lllrl .._ ........ die ....... 
11111 11119N-. ol DOE lllCilli. aNI - 9111-1119 
by DOI• IM 11a1t1 ol IM lla111J ........... , ud 

OIMl"lllOll -·l"Ktl. 

special naclear material. Altboaab 
Alrtement Stlta maf rtplate NAJl.\l. 
thia rep!atory 1athortty ii not federally 
derived. ThmfOl"I. releasa of NARM 
are not COD1idered f ldtrally pemntted 
under aediOll 101(10)(1C}. CArtaiD NARM 
relu111 are. however. c:ouidll'9d 
federally permitted under other 
CERCJ\ HCtiona. For example. air 

· reienn of NARM th.at are in 
compliance wttb NES.'iAPI an federally 

· permittad 11Dder eeajoza 101(10)(H). 
In makiq tbia ftndinc wtth retpect ta. 

NAAM ud the definition of federally 
permitted releHet iD MCtioD 101(10)(JC}. 
tbe ~ wiabee to dl!eratiate 
between NARM. IOVCI mahlftal. and 
byproduct material Botb eource and 
byproduct material are deftned DDder 
tba AE.A ta indllde Cll"tain natarally 
occurnna radiomaclidea. Specifically. 
IOW'CI material ii natural wuium. 
natural thorium. or om that crmtaiD Q.05 
percent or more (by weilbtl of utwal 
uramum 01 tboriam. s,prodact material 
ii defined to lDdude nabarallf OCIQllftna 
decay producta of aruimll or tllortum 
when thole decay producta are 
auociated With mill tailillp. '!be 
excluaioo of NARM from tha dallnitioa 
of fedarally permitted releua mer 
lectiOD 101(10)(1') appliet oniy to thOH 
netarally OCCWTinl radionudidn that 
do not qualify u either soarc:e ar 
byproduct material. For example. 
naturally OCCWTiDa radium uaed in 
medical and well loainl devic:n don 
not meet the definition of source or 
byproduct material and. therefore. 
releaset of radium from thete devic:es 
does not qualify for the reportina • 
exemption under secuon lOt(lOJ(K}. . 

All or the commenters on the . 
radionuclide• exemption felt that a 
broader exemption ii wa"°'nted. Some 
coeu:ienters 1ug11ted that reports of 
reJe1111 cummtJy required by the · 
Nuclear Regulatcny Commission are 
1ufBcient and compnbenain because 
they enable the Commiuion ta 
determine the need for and the 
adequacy of rnpome. n ... 
commenter1 felt that any additional 
reports to tbe National Response Center 
would be an unnece11al")' burden. EPA . 
expecta that mott re1 ..... mvolvift8 
radionuclida will be exduded from the 
definition of releaH. will be federally 
permitted. or will involve 1 quanttty . 
amaller than die RQ. ('?'be AftnCJ 
published a rule that pf01)0Hd RQs for 
radionuclidn on March 11. 1111 ln 5% F1t 
1172: theM RQa are beinl reviled and 
the Aaency expec11 ta publiah ftnal RO. 
for radionuclidn ln 1-.) EPA believes. 
however. that tbe reportiq 
requlnimenu imposed on the rem1ining 
releases o( radionucJidH. including 
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,.a.a ... not nb;.ct to or in compli&DC9 
witb applicable permit&. ...W. tiona. or 
orders. an atential to mitiaate the l'i1k 
to p1&blic health or weUare or the 
environment posed by 1w:b Nlea1e1. 

m. Nodflcatloa for c.rtam Typet of ..... 
A. In General 

1'1l.il HCtion addre:Nes NVeral 
recurriDI quesdoru not ral.ited 
1pecifically to the de&Dition of 
•fedarllly permitted relaM" but that 
ariM under the CEile.A Mdion 103(a) 
npartiq requ.inawita. One tuc:b 
question illvolvet reltaMt to eqineertd 
lin&ctUlft daiped 1pecWc&ily IO 
prevent materiala from reac.hiq tbe land 
1\ll'fac:a. Tbe illue1 iavolve both 
iate:pretation of tbe phraee '"releaH into 
tbe eaviraamenf' ud tbe 
1ppropm1ene1s ol CERCLA notification 
requirementa for relaaMI to 1uch 
19CGDdar1 containment devices. The 
ApAey 1alici&1 c:ommentl OD the 
foUowinl illues. 

ID tbe preamble to the April 4. 1985 
final Nle adiuHing RQs for 340 CERCLA 
buardoua 1ub1taace. EPA Hated: 

Huardowi aubtlal'IClel may be mneed 
"1ntO die etlYU'DCllDUf" evu if Ibey remtiiD 
CID plul oi iutailation VoundL Eumpln of 
web releuet ani 1pilll from la4kl or waJvea 
GAlO concrete padl or uno dltchet op.n to the 
ou11id• aid. nlea1ea &om pipn Into OJ»911 
lqoons or pond.a. or any other dl.lcbupt 
that ire not wholly contained Within 
buildinp or 1tNCn:re1. Si.ach 1 l'eiellff. ii it 
occun 1111 !'e'p01'Uble quantit)" le.g.. 
n11;wniuon ol an RQ 11110 the a11 from 1 dike 
or conettlt pad). musi be Nponed undr.r 
CERCLA. On the odler ba::.::l hautdou1 
1ubti.ncet may t.-e spilled at 1 ;ii.Ant or 
intL1tllation b,,;t not enter t.'le e!\Y11'0::::11nL 
e.g .. wl:rn the tubttan~ 1pill1 onto the 
mncnm~ llnor of •tt enc!OHd m.nuf~crun111 
planL Sue:~ • 1p1U wowd need to be reponad 
only U th• 1ubltallt1t1 wen in IGIM way to 
1 .. ,, the baildina or 111"11Ctun iD • ,.,onable 
q9&111ity. fNole. howe\-.r. tbat Ulil t.dersJ 

. pemmeat may 11Ul rapcmd ud reco¥8' 
CD1U wllcrs thne i9 a dft9mned ntlaM blto 
die ea,,·i1oftmint.) SD FR~ 

In 1ppJyiftg the pbl'UI '"iato t:le 
~\;rorunenr· I:> releua to MCODdAl)' 
coac.Unmen1 de\·icee. EPA bcue\·ea Ouat 
a rel••• inlida • build1.al or •INCtWI i1 
not • releaiH "into the em'ironmeGt" 
unless the spilled substance leevn the 
buildina- . 

On one hand. • relea1e1 to a eecondaly 
can1.iinmen1 device thlt la not wholly 
contained and that i1 located out.aide of 
a bWldin& or st.-ucture i1 "into the 
ea\'ironmenL" Examples ol ttl11111· to 
such devices that Wmtrate both the 
potential for a senoua probl•m &:id an 
uisling 1erio111 situation have been 
brous~: to rhe Agcncy·1 attenti$)n. Thete 
inclucc 11 releas: of hydrochloric ac.id to 

a dike that would have overflowed iD a 
beavy rain. and radioactive 
contamination of water 1uppli11 
apparentJy rnwtinf from &D improperly 
f\IAc:Cioni:IC MCODdary coataia.meat 
devtce 11 a nuclear EaciUty. 

On tbe other band. it hu been 
IQ&Plted that where ensmnred 
1tructune an open to tba lir. rel1&N1 
into tuch •tnacn&ret 1bollld be eumpt 
hm CERQA notification tmleu u RQ 
or more of tbe subatuCll ruchet any 
piDW1d or 1wface watm or lad 1uzf1ce 
or svaportta i.Di.o tbt ambiant air. 
Rll1un to 1uch •1nac1Un1 mar inchule 
Neb oc:aaMDC.11 u raleua CllllO 
caacrete plda. MCOndary containment 
devicel wttb .Wed Ooon around 
1torap Lanka. or drip pcm uaect ro c:aleb 
minor b.OM or line drai.Dqe. · 

Tbe Apacy i1 interested in receivina 
commentt and data dilc:uuin, tb• 
d.rcum1tancn under which .immediate 
notification of releues.into aecondary 
CDDtainment dmca woulu DOt provtdt 
uefW information for Federal Nlpcmae 
P'll'1'0MI under CERC.A. EPA ii 
puticularty interested in lnfonnatioa on 
the 1ipificance of the u1ue. specific 
exampln of procedure• followed where 
there i• a release to a aecondary 
containment device and techniques used 
to prevent raleues from 1uch deVice1. 
data di1CU.Uing die inresntr of 
~ry cozuainmeat devic:n. and 
1ugestiona on the appro;>rille mrau of 
elimiaating any such 1W1tce11ary 
reporting. U t!ie Aseney ckddu to 
eitempt from a:RCl.A aotification 
cenain releases into aeconda:y 
containment de,ic:ea. a demomtration 
may be required to show t.'tat the device 
it 1ufficicntly pro1ective and "liable. 
B. PCB Wast., DispDaal 

A 1eeond i11ue concemiq t.'ie 
nece11ity for section 103 notification is 
wbetber approved polyc:hlortnated 
bipUnyl (PCB) dilpoNJ by iAcinenlfon. 
IUdfilliq. or alternate methocb ntttda 
to be reported 11 a Nleue 1mder NCtion 
103. BecaUH PCB diapoMl approva.ll 
llDder tbe Toxic Su.batuca Control Act 
(?SCA) a11 not included in tbe CERc.A 
MCtion 1C1(10) definition of federally 
permitted releuL EPA doet not believe 
tbat it bu tha authority to apply tbal 
aemption to 1uch appnnala. 

At the s&m1 time. bow.ver. EPA doet 
aot belie'V1 tbat aoUflcattcm 'IUldlr 
aection 103 of CERCLA provtdn any 
1\pificant additional baell• ao lons .. 
tbe di1posal f.icility u tc 1ubltanrial 
complJaiu:e "1th all applicable 
,...U.tiona and approval COGdilion.. 
n.. PCB f'llUlat.iona &111der TSCA. 40 
CF1l Part "1. N'f~ uR'Mn or 
openton of PCB diapoaal facilitiea. 

. incinaratol'I. chemical "·a1te landrtllt. 

ud biP 1mci1acy boUen to obtain 
wnttaa EPA approval. baaed on 
campliance with detailed technical 
reqwremeatl dni8Mcf to tatW"I proper 
diapoaal. before ac:crptiq PCB wu1n. 
'I'be TSCA approval proc:na ii d•ilfted 
.to euun lb.at thl operation of PCB 
diapoNJ facilitin doe1 DOI prn.ent an 
&11119uonablt riak of illl"'7 to baaltb or 
tbt lftvil'DmDIDt flam PClll. ID addition. 
40 CFR Part 791..Subpart J. requires PCB 
dilPolll facility owam or operaton to 
monitor carefully dl1 facility'• illvantory 
uul operatior. maintain detailed recorda 
for perioda of S ta 2D years. and raport 
--c:erWll c:ircam:tu.ca. Tat TSCA. 
l'llUlatiom PftlYide lb.a Federal 
pemm&nt wttb tire information 
UCHNry to determine whether an 
alerpDCJ NtpODH to 1 PCB dispouJ ia. 
required. Todaf'1 propolll DOl to 
Nqllltt CERCLA reporaq for EPA· 
approved PCB dilpolala ii c:ouiatent 
With the overall ob;eetive of lb.a 
CERCLA notificatioD l"lqUinmanta. 
"J'bnloN. DA will DOt NqWN . 
reportm; ander nction 1DS(a) of tbe· 
approved. proper dilpoMl of PCB 
wutet into a dilpo1alfacility. Tba 
Afency requntJ commeall on tbil 
propo1al to ex.empt admini11ralivaly 
tbeH releua from CD.CL.A 
notification. 

A party mpouible for a releue of 
PCB wastes that need not be repofted 
under CERCLA. bowe\"er. remainl liable 
for tbe COili of deaniJ21 up cbe ·relean 
and for any natural rno:.uce damaps 
cau1ed by the releue. 1:i addition. · 
where the disposer kno\VI th:u the 
facility is nol in compliance with 
applicable resuJalior.a and approved 
conditions Wlder TSCA.. di1po1el of 1n 
RQ or more of PCB wute mu.st be 
reported to tbe National Response 
Canter. lJkewiae. 1pill1 and accident• 
~ dW'ir .. d.ispo1al and outaide or 
tbt approved operation and tbat nswt 
iD releua of u RQ or mon of PCB 
waate m111t be repolUd to the National 
Re1ponae Center. FIAally. PCB relu111 
of an RQ or lllOl"I fram 1 TSCA
appro¥ff fac:ility (u opposed to 
diapoaal into 1&&eh a facilit)·) must be 
reponed uader CERCLo.. 

IV.~ ID POTW"1 

The Apncy rteopisel that the 
rtp)atioa implamatina CWA section 
Sll for buard0ut nb1tance dbchusn 
mut be reviled to be conai1tant wilh 
the Asency'1 replatol'y approach taken 
under CERCA 11ctlon 201(10)0). Under 
CEile.A Hdton 101(tO)ffi. an indirect 
d1ICbarte ta a POTW muat be subject to 
and in compliance with calesortcal 
P,.tn1tment 11andardt and local limitt 
applicable in an approved IOQI 
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pntreument program (tee di1c:u11ion 
uadtr Section m of today'• preamble). 
All indirect di1charaera. ie" both mobile 
and stationary IOW"Cel. are subject to 
the Mme requirementl for their 
dJtch111e1 10 be eon1idered federally 
permitted rele11eL 

Under 40 CF'R 117.13. mobile sources 
diacbarsinl industrial w11te are not 
1ubjtct to CWA section 311 coverage if. 
the mobile 1ource ha. contracted with. 
or otherw1ae received written 
permi11ion from the POTW to dJac:harae 
a dni81lated quantity of indu1trial 
wute treated to comply with effluent 
UmitalioDI (under CWA aectiona 301. 

. 30Z. or 3081 or pretreatment 1tandardt 
(under CW A 1ection 307). Indirect 
diach1J11" are not addresaed under 
l 117.13. Paragraph (1) Off 117.13 Wll 
reserved to provide the conditioru under 
which indirect di1chll"8es are subject to 
CWA section 311. . 

11le Atency i1 propo1ing to amend 40 
CFR 117.13 to 1tate that indirect 
dilCblJ'les are not 1ubject to aection 311 
coverase if the indirect diachlJ'le ii in 
compliance with applicable c:1tesorical 
pretreatment 1tandards and local limit.a 
developed in accordance with 40 CF'R 
40'U(c) and is into a POTW with an 
approved local pretreaanent prop-am or 
a 40 CFR 403.lO(e) State administered 
local program. EPA also is proposing to 
reviM parasraph (b) to apply the aame 
conditions to mobile sources 11 would 
be applied to indirect diichartes under 
paragraph fa). The Asency requests 
comments on 1hi1 proposal. 

V. Res\dltory Analyaes 

A. Executive Order No. 12291 
RuJemakins protocol under Executive 

Order (E.0.) 12291 requires that 
proposed lllSUlations be clatsified as 
major or nonmajor for purposes of 
review by the Office of Manaaement 
and Budget (OMB). Accordins 10 E.O. 
1ZZ9l. major rules are replatioill that 
art likely to result in: 

(1) AA aanual effect aa &be ec:aamny of 
1100 million or man: or 

IZI A major incrHM iD CDetl or pricn for 
COMWftft'I. Individual lndmtria FedenL 
Stites. or local 90venuD181 qencia. ar 
posral)hic P911on1: or 

131 Sisnificant adverte effec:u on 
compeUticm. employmenL iDYelantftL 
productivity. innovation. or on the ability of 
United Statn-baaed en11JT,Wi1n 10 compelt 
with fONip-buld en11rpnH1 in domestic or 
GPO" IDlrUta. 

Today'1 replation ii nanmajor. 
becauae adoption of the rule will result 
in zero costs and will not cauae any of 
the 1ipificant adverte effecta 
mentioned in (3) above. The Bacqround 
Document for the Proposed Rqulation 
on Federally Permitted Rele1111. 

•.vailable for inlpection in the public: 
dockeL 1howt that the proposed rule ii 
1imply a clarification of exiltinl 
1tatutory requin!mentL 

Thia rule h11been1ubmitted to OMB 
for review. 11 reqWred by E.O. 1ZZ9l. 

B. RaruJatary F/exibl1ity Ac:t 
1be Retulatory Flexibility A.ct of 1980 

requires that a Refulatory Flexibility 
ADaJylil be performed for all ru1a that 
are likely to have a "1ipiftcant impact 
on a 1ub1tantial number of llDlll 
entiti11." Today'1 propoaed rule ii not 
expected to 1ipific:antJy impact 1mall 
entitin becauae the rule propoMI 
•imply to clartfy tbe m.una 1tatutory 
requimDenL EPA ceruftn. therefore. 
that tbi1 proposed replation will not 
have • lignilicant impact on a 
1ub1tantiaJ number of 1mall entities and· 
that• ReruJatory Flexibility Analy1i1 i• 
not required. 

C. Poperworlc RMJuc:tion Act 
'Ibere are no NportiDa or 

recordkeepma proviaion1 included in 
thia propoaed rule that require approval 
from the Office of Manqement and 
Budget under aection 35CM(b) of the 
Paperwork Reduction Act of 1980. 44 
U.S.C. 3501 et seq. 
Uat of Subjecta 

40·CFR Part 111 
Hazardoua Sub1tance1. Penalties. 

Reporttns and recordkeepina 
requiremenll. Water pollution concroL 

40 CFR Part 302 
Nr pollution control. Chemicals. · 

Haurdoua material• traruponation. 
Hazardous 1ub1tance1. 
Intertovemmental relations. Natural 
resources. Nuclear materiala. Pe1ticid11. 
and puts. Radioactive materials. 
Reporttns and recordknpina 
requimnentL Superfund. W 11te 
cnaanut and ditpoNl. Water pollution 
control. 

4DCFRPartJIJ 
Chemical accident pNvention. 

Chemical emerseney preparedneu. 
Chemicala. Community tmerttncy 
response plan. Community rilht·to
know. Contin&enc:y plannina. Extremely 
bazardoua 1ubatanc:n. Hazardoua 
1ubatuu: ... Reportabla quantity. 
Reporttaa aJMI NCO!'dkeepiq 
requimnenta. Tbrahold Plamdna 
quantity. 

De1td: July 11. i-. 
Lee M. 11laaia. 
Adminbtl'Olor. 

For the rellOftl Mt out in the premble. 
It ii propotld to amend ntJe 40 of ~ 
Code of Federal ResuJationa 11 follows: 

'ART 117-oET'ERMINATION M 
REPORTABLE QUANTl'1'l£S FOR 
HAZARDOUS SU8STANCES 

1. 1bt authority citatioc for Pan 111 i1 
reviled to read 11 follow1: 

AutDortty: l3 u.s.c. uzi ud Ull. 

i. Section 111.12 it revised to read aa 
follows: 

f UT.12 .. pl: at "ti to .. chl .. ft'Ollt 
............. tSIOES ....... 

(a) Thi1 replation doea not apply to: 
(1) Otac:harsa in compliance with a 

permit under aection 402 of the Cean 
Watar Act: 

(2) DWcbar&n re.Wttna from 
c:ircumltancel identified and reviewed 
and made a pan of the public record 
with rapect to 1 permit i11ued or 
modiBed under section 402 of the Cean 
Water AcL and aubjec:t to a condition in 
1uc:h.permit: or 

(3) Cominuoua or an•111·td 
intermittent ditcJwpa from a poillt 
IOW"CL identified in a penmt or permit 
application under aectioll..OZ of tbe 
Cun Water A.ct. which are caueed by 
evenll OCCWTizl8 within the acope of 
relevant operatina or treatment 1y1tem.a. 

(b) A diachlJ'le it "in compliance with 
a permit it1ued wtder MCtion 402 of .the 
Cean Water A.ct" if the permit contai~ 
an effluent limitation specifically 
applic:.abale to the substance discharged 
or an emuent limitation applicable to 
another wa1te parameter that bat been 
specifically jdentified in the permit as 
intended to limit 1uch 1ub1tance. and 
the diac:hafll ii in compliance wllh the 
effluent limitation. · 

(c) A ditcharae re1u!ts "from 
circwnatancn identified and reviewed 
and made a pan of the public record 
with respect to • permit i11ued or 
modified under aection 402 of the Clean 
Water A.cL and aubject to a condition in 
such permit" wben: 

(t) The permit application. the penniL 
or another portion of tha public record 
contains doc:wnenta that 1pecific.ally 
Identify. 

(I) The 1ub1tanc:n and the amounts of 
aubatancea: and 

(ii) The ori&'in and sou.rce of the 
1ubatanc:n: and 

(W) 'Ibe trlatment that 11 to be 
· provided for the disc:barp either by: 

(A) All on-lite treatment aystem 
eepante from any treatment ay1tem 
lnatina the permittH0 I normal . 
dJ1cba11e: or 

(8) A trlatment 1y1tem that ii 
dnipld to trut the permittae'1 normal 
ditdwtt and that it additionally 
capable of treadat4111 identified amount 
of tbt identified 1ub1tance: or 
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(C) Any c:ambtutioa of tlae above: 
ud 

(Zl The permit c:oataina 1 nquirement 
that the 1ub1tanc:u ud th1 11nowit1 of 
~ 1ab1tucea. H ideaUllM in · 
1117.U(c)(l)(i} and 1117.lZ{c)(l}{iiJ. be 
treated punuant to I 117.Uf c)(l)(iii) in 
the event of an on-1ite releue: ud 

(31The treatment to be provided ii ill 
place. 
~A dilcbup ii • "contiououa or 

antidpated intermittent" dildzatse 
'"from a point IOW'C&. identified in a 
permit or permit application UDder 
MCUon 40Z of th• C.u Wtter Act.· 

. ucf •caUNd by eYIDtl occ:urrin8 wttbin 
the 1cope of relevant operatiq or 
treatment l)'ltem.t ... wh1tber or not tb1 
dildwp ii in compliuce with the 
pennil if: 

(1) 'Ib1 buardom 1ub1tance ii 
dlachazpd from a point tolU'Clt for 
which 1 valid permit exittl or for which 
a permit application bu been 1Ubmitted: 
ud 

{Z} Th dfadtmp of the baurdou 
1ubttanu renJta froai: · 

(il The contamination ornoncontact 
~ water or 1tonn w1ter. provided 
lhat euch coolins water or ttorm wat~ 
ii not contaminated by an onsrte 1pill of 
• huardoua .aubttancr. or . 

{U} A cautinuom or anticipated 
intermittent disch111e of proce11 wa1te 
water. and whet'e' the dilCharae 
originatn within the manufac:tmtns or 
treatment l)'lterm: or 

(iii) Az1 upeet or failure or a treatment 
. sy1tem or of • proc:e11 producinS a 

continuoue or anndpated intermittent 
dlscharp when the upeet or failW"t 
resulta from a control problem. a 1ystem 
failure or malfunc:tion. an equipment or 
1ptem startup or 1hutdowa. an 
equipment wasn. or 1 production 
schedule chanse. provide<l that 1uch 
upae1 or Cailura ii a.at cauaed by u Oil· 
lite lpill of a baardou nblwu:a. 

3. Section 111.13 ia NYllld to N8d u 
fDUowc 

I t17'. u -•=aa_, •a 1> m 111 .._ ...,_,, 
(a) These resuJaticra 1pply to all 

dlscharsea of 1'9portable quntiUn to a 
PO'IW. where the d1adwp orfaiutll 
&om ststicmary tndUltriaf uen. ao loaa 
a1 the diacbal'lf ia: 

(1) ID compliance wtth QPllmbl1 
catesoncal pretn9tment 1tandedl and 
local UmAI deftfoped iD 1c:mrdanc:e 
wtth 40 en 403.5fcJ;-1nct 

(2) Into 1 POTW wfth an approved 
local pretreatment program or a 40 a"R 
403.lO(e) State adminilterwd locaJ 
prosram. 

(b) Th ... ,..W.tians apply to all 
di1charpa of rePOf(lbte quanttMn fo • 
POTW. where tha dilcbal'le orisinatn 

from • mobile IOW"C8. to loag H the 
mobil• aourca c&D abow tblt: 

(1) Prior to ac:cepaq tba subltance 
from an induatrial dllc:bupr. the 
aamtance beJns dildwpd waa in 
compliam:e wttb appUClbte catesorica& 
pretreatment atandudl ud local limita 
developed in accorduce with 40 Cnt · 
403.5( c); ud . . 

(2) The 1Ub1tanm is betna dllcbustd 
lDto a POTW with an approved locaJ 
pretrNtment pl'Dlram or• 40 Cf1t 
403.1D(t1 State adminiatered local 
propun. 

PART ----.oESIQNATIOM. 
REPOllT ABLE QUANTl'T1E5- AND 
NOTIACATION 

4. n. aulhority citation for Put 30Z ii 
rniMd to read u follows: 

Audloritr. u u.s.r. 9lllZ: » u.s..c. u.:i 
udUl1. 

5. Section 30z.3 ia amea.cS.d ey addina. 
iD alphabetical order the definition 
"ftderally permiu.d rmea .... and by 
revi•in& the Introductory tut of the 
definition -relea1e .. to Ntd as follows: 

• ~ . . . 
.. Federally permitted releaae .. meam 
(1) a dlachlJ'le ill compliance with a · 

permit under section 40Z of tbe Clean 
Water Act 

(Z) A dt1chatse retUltina from 
circwDltances. ident16ed and reviewed 
and made a part of the public record 
wftb rnpeet to a permit f11ued or 
modified under aection 402 of tbe Clean 
Water Act a,nd 1ubjed to a condition in 
l\lch pemait: 

(3) A continuous or aatidpeted 
intellllittent dilchup from a point 
aource. fdenti!ied in a permit or permit 
application UDder section 401 of the 
Clean Water Mt. wbfc:h II cal&led by •••II occurriq wttblll die ICOPI of 
mleYHt opentiq ar trutmal IJlteml; 
_ f4J_A dilc:hane la compllam:I wfth a 
llplly nforcuDl• FedenJ or Stall. 
llldMdual or 11nera1 penall andu
MCdon a.of tba CJua Water Ad: 

(SJ A ..... ill complluce wttb I 
l19ally en.Corcuble Federal or State ftna1 
permil iuued pwlUIU to llCUaa 3005 
(a) dllOqb (dl oltla1 SoDd Wuta 
Dllpoul Al:f from a huardauf WUla 
tnatmaL llarqe. er dilpoMJ facWly 
wb1n ncb pumlt IPldfiC1Dr ldntlfla 
die harardaUI nlltwu:ie. and maJra 
IUcb nbltance1 nbjtct to a 1taadud of 
practice. control procedure. or bioauay 
bmitation or condition. arotberc:ontrol 
on the buardo111 tubltancet In 1ucb • 
re1aw. 

(I) Afj., re1 ... ill c:allq)Uuca wtdl a 
lephy enforcabt.r pmmit illaed under 
MClioD 102 or MdioD 103 of tbe Marina 

Protection. Rna~ and S.nctwari" 
Ad often 

['1) Any injeedon of Ouida authorized 
under Federal undlfll"OUDd injection 
control Pf'Dll"llU or State prosrams 
submitted ror Federal approval (and not 
diaapproved by the Adminiatrator) 
punuaat to Part C of thl Safe DriDkina 
Water Ad; 

(I) MJ emieeion of a 1ub1tanca iato 
tbe air whicb ia named 1pecifically or i• 
iDdladed ill a apec:ifically named pvup 
of substances aubject to and iD 
oompliaact with a permit or CGlltrol 
replatlon aader- MCtioD 111. NCUDD 1U. 
'ntle I Put C. 'ntle I Put D. or State 
Implementation plam nbmitted in 
acc:ordanc» wtdl HCtion no of thtt 
OaD Air Act (and not dtupprvved by 
tile Adminiatntor) when lllch permit or 
CDDtrol replatiOD ii specifically 
~ to limit or eliminate such 
million or a daiplted huantou 
pollutant or 1 c:rtteria pollutant. 
fm:ludiq any tc:becb&le or waiver 
srulld. promulgated. or approvtd 

. udar tbeae 11ctiou: 
· (I} MJ injection of Ouida or other. 
m1tlriall 1peciBcally authorized \Ulder 
applicable State l.ar. IOiely for the 

. purpoae of llillw.l.aana or truting welb 
for tbe production of c:n&de oil. natural 
s•a. or water: aolely for the purpoee of 
secondlry. tertiary. or other enhanced 
recovery of~ oil or a.hara} pa: or 
wbich are broaght to the surface in 
conjwiction wtth the production of c:nide 
oil or natural saa and which are 
reinjected: 

(10) The introduction of any pollutant 
into a publidy owned treatment works 
(P01W) when 1uch pollutant ii 
1pec:illed in and in compli•~ with 
applicable categorical pretreatment 
1taadarda and local limill U.elopecl in 
ac:amfance witb 40 CFR 40S.5(cJ &:Id 
mtD a POTW witb an approved local 
pretreatment prosram or a 40 CFR 
40UG(e) St1te admirriltertd local 
prapam: and 

C11J Nly reftue of IOIU'CIL 1pecial 
nuclear. or byproduct material. 11 those 
tanm an defined in die Atomic EnarD 
Act of 1154. ID compliance with a leplly 
afcm:nble Ucena•. perm.IL repJ1Hon. 
or odw iaued pwnut to tbe A&omic 
BMrv Act of UM. 
PtdenUy ptrmined releaaee do not 
tndude ,. ...... axempt from lelUladon 
Ullder th• 1utbortly of oae of th& cited 
1ta&utes: rwleaet a.at in c:ampliuce with 
the applicable permit Um.it or c:andnicm. 
licame. rwplatio~ Older. 1tandmd.. ar 
Pf01r1JD: or rele .... into • medium 
other tt\ao that CO\'ered in the appliC9ble 
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permiL licenH. ,...Wation. order. 
1tandard. or Prosra& 
• • • 

"ReJea1e" meana any 1pilliq. lea.JUns, 
pumping. pouring. emitting. empt)'ina, 
di1charging. injecq neaping. 
leaching. dwnpiq. or di1po1in1 into the 
environment (including the 
abandonment or dilCardiq or barrell. 
containers. and other clo1ed receptacl11 
~ntainins any hazardou1 1ub1tance or 
pollutant or contaminant), but exclude1 ... 
• • • 

8. Section 302.8 is amended by addiq 
new PataFIPhl (e) and (f) 11 fol10W1: 

I ~• NotttlClllion "'"'*.,..,ta. 
• • • 

(e) Whenever a release o( a hazardoUI 
1ub1tance exceeds ill federally 
permitted level as defined under I 392.3 
("federally permitted releaae") by a . 
reponable quantity or more. notification 
1haU be made for such release in 
accordance with the requirementl of 
this MCtion or. i( applicable. I 30Z.8. 
Wbere nwnerical levell (or buardoUI 
wbstances are not specified. any 
release not in compliance with the 
tem1. related to the character or 
quantity of the release. or the applicable 
permiL license. regulation. order. · 
1tandard or program that equal• or 
exeeds 1 reponable quantity must be 
r.eponed to the National. Res~onae . 
Center in accordance wtth this ncuon 
or. if applicable. I 302.8. 

(0 Notification is Dot required for the 
dispo11l· or polychlorinated bi phenyl 
(PCB) app~ved by EPA and in . 
substantial compliance with the · 
applicable Toxic Sub1tance Control Act 
(TSCA) regulations. 40 CFR Pan 781. 
and approval condition•. 

7. Section 302.7 is amended by 
revi1in1 parasraph (af(l) to read 11 

· follows: 

1~7 ......... 
(a) • • • 
(3) In charse of a fac:ility from which a 

bazardou1 1ub1t&Dc1 ii r1l11aed. other 
than a federally penaitted rwleue. in a 
quantity equ11l to or snater than that 
reportable quantity determined under 
thi1 pan who fail1 to notify immediately .. 
the National Re1poruie Center 111oon 
aa he or she haa knowled1e of 1ucb 
rele11e or who 1ubmit1 in 1Uch a 
notification any information which he or 
1he knows to be fal11 and mialeadinl 
1hall be subject to all of the aaneliorui. 
includins criminal penalties. set fonh in 
section 103(b) of the AcL 

PAJllT 315-CllEAGEHCY PLANNING 
AND NOT1FICAiH>N 

a. nie authority citation for Part 355 is 
reviled to re1d 11 follow1: 

Aulbarity: 42 U.S.C. 1111DZ and 11CMa. 

8. Section 355.40 ii amended by 
revilin8 parqrapb (a) to read u 
folloWI: 

I SUM a.. .. icy ,..._notification. 
(a) Applicability. (1) The requirementl 

of thi1MCtion1pply to any facility: 
.(i) At which a buardou chemical i1 

produced. uted. or 1tored; and 
(u) At which there ii a releue of a 

reportable qUDlit)' of any extremely 
buardou 1Ub1tance of CEila.A 
buardoU1 1ubataace . 

(Z) This MCtion don not apply to: 
(I) Any relea1e I.bat rnuJts in 

expo1ure to penona 1olely witbia the 
boundaries of tbe facility: 

(Ii) Ally releue that is 1 "federally 
permitted rele11e;" u defined 11 
f0Uow1: 

(A) A dilclws• in compliance witb a 
permit under 1ection 402 of the Cean 
Water Act 

(B) A discharge relUltiq from 
circwn1tance1 identified and reviewed 
and made 1 pin of the public record 
with rnpect to 1 permit ia1ued or 
modified under HctiOD 402 of the Clean 

· Water AcL and aub;ect to a condition in 
.1uch permit: 

(CJ A continuoUI or anticipate~ 
intermittent dilCharp from a point 
source. identified in a permit or permit 
applicadon under 1ection 402 of the 
Clean Water Act. which i1 caused by 
events occurrtns within the 1COpe of 
relevant operalin8 or treatment 1y1tems: 

(DJ A dilc:harse in compliance with• 
lesally enforceable Federal or State. 
individual or 11neral permit under 
1ection 40& of the Clean Water Act 

(E) A relea1e in compliance with a 
·tea.Uy enforceable Federal or State final 
perm.it illued purauat to Mc:tion 
~a) thro\llh (d] of the Solid W11te 
Oilposal Act from a buardOUI wa1te 
tnatment. 1torap. or ditposal facility 
wben such permit lped&cally identifies 
the huard0ut 1Ubatance1 and makes 
IUch 1ub1tance11ubject to 11tandard of 
practice; concrcd procedlU'I. or bioe1aay 
Umitaticm or condition. or otbtr control 
cm the buardoul 1ubataaca in 1Uch a 
rtlaase: . . 

(F) Ally rwleue in compliance wtth a 
111.Uy nforc:eable permit ialued under 
section lOZ or llction 103 of the Marine 
Protection. Research. and Sanctuaries 
Act of 191Z: . 

(C) Atty injection of nwda authonzed 
under Federal undersround injection 

control Pl"Olf'llDI or State prosrazna . 
1Ubmitted for Federal approval (1nd not 
dlNpproved by tha Administrator) · 
purauant to Pan C of thl.Sale Drinkina 
Water Act 

(HJ /vJy emiaion of• 1ubataace into 
cbe air which ii named 1pecifically or i1 
iDduded in a ipedflcally named sroup 
of subltanc:n 1ubject to and in 
compliance witb a penlltt or control 
retuJation uder MCtion 111. llction 11.Z. 
ntle I Pan C. Title 1 Put D. or State 
implementation plant 1ubmitted in 
accordance with 1ection 110 of the 
Clean Ajz Act (and not disapproved by 
the Adminilcrator) wbea 1Uch permit or 
CODtrol resulallon ii 1peci.fically 
delianed to limit or elimiDate such 
emiuioa of a dnipated bazardou 
pollutant or a criteria pollutanL · 
includifta any schedule or waiver 
pnted. promul&ated. or approved 
under tbe1e MCtiona: 

(I) Any injection of nwds or other 
materials ipedflcally authorized under 
applie1ble State 11w: tolely for the 
purpose of 1t1mulatiaa or UUUq wella 
for tbe production of c:nade oil natw'll 
pa. or water. solely for tbt P1ll1'0H of 
MCOndary. tenwy. or other eahanced 
recovery of c:nade oil or nanaral 111: or 
which are broqbt to thl surface in 
conjunction wtth the production of crude 
oil or natural 111 and which are 
rtiaiected: m The introduction of 1ny pollutant 
'into a publicly owned treatment worita 
.(POTW) .when 1ucb pollutant is 
l))edfied in and in compliance with 
applieable catesorical pretreatment . 
1tandards and local limits developed 1n 
accordance with 40 CFR 403.S(c) ind 
into a POTW with an approved 
pretreatment prosram or 1 40 CFR 
403.lO(e) State adminiltered local 
prosram: and · 

(K) /vJy rele11e of source. speci1.l 
nuclear. or byproduct material. u tho11 
tanu are defined in the Atomic EneJ'IY 
Act of 1854. in compliance witb • lesally 
enforcublt liCGLM. permiL replatio!'
or order i11ued purauant to the Atomic 
F.D•llY Act of 1154. 

(iii) Federally permitted relea1n do 
not include rele11n exempt from 
retuJation under the authority of one or 
the dted 1tatutn: rtltun not in . 
complianca wttb 1h1 applicable ~nrut 
limit or c:Ondition. licema. rtgulatton. 
order. itandard. or prosram: or releaan 
into a medium other I.bin tbet covered lft 
tbe applicable permiL licanae. 
repletion. order. 1tandard. or pn>gram. 

• • • 
(F1l ~ 1&-11112 F'Ued 1-1'"'88: a:u am I ...... --..... 
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Pllmose ot this Guidance 

This quidance document is intended to provide a framework 

for planning and in~tiating actions to recover Federal tunds 

expended by EFA er a Statel in ~ERCLA ·response actions. Part I 

discusses general cost recovery program priorities. Part II 

identities case selection quidelines to aid manaqers in setting 

priorities for case referrals tor the most efficient use ot cost 

recovery resources. Parts III and IV identity activities 

required to support the development of cost recovery actions for 

each site where the Agency spends Fund monies in response 

actions: Part III sets out the cost recovery process tor removal 

actions: Part IV sets out the cost recovery process for remedial 

actions. Part v is a bibliography ot quidance docwn•nts related 

to cost recovery .• 

1; Whil• a state may be th• lead aqeney tor respon•• actions 
taken at a site, EPA retain• responsibility for pursuing recovery 
ot Federal funds expended. 

1 
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Part I. Program Priorities and Manaqmpent 

The policy of the CERCLA Enforcement proqram is to obtain 

response actions in.the first instanc• by responsible parties, 

rather than by the Environmental Protection Agency (EPA) or a 

State. However, there have been and will continue to be cases in 

which the Aqency will respond to releases usinq funds from the 

Hazardous Substances Superfund (the Fund) for site response 

actions. The recovery of Fund expenditures through the cost 

recovery program is one of the highest priorities of the 

superfund proqram. The costs associated with such Fund-financed· 

response actions are recoverable from the party or parties who 
• 

are liable under se~tion 107 of the Comprehensive Environmental 

R~sponse, Compensation, and Liability Act of 1980, a• amended 

(CERCLA, or the Act). 2 CERCLA provides for the re.covery of costs 

through judicial actions under section 107 of the Act; as 

components of settlements for prospective work under section 106, 

or 122, and in administrative aattlementa under ••ction 122. 

The priorities and objectives of th• co•t recovery program 

are to: 1) maximize return of revenue to the Fund; 2) initiate 

2; Section 107 provides generally that past and present 
owners and operators of a •ite, and persona (a.9., generators) 
who arran9ecl for diapoaal or treatment of, and tran•porter• who 
contributed, bazardou• •ub•tance• to a •ite, ahall be liable for 
all coat• incurred in reaponae to a release or threat ot release 
undertaken by th• United states government, a state, an Indian 
tribe, or any other person, for.d.-a9ea to or loaa of natural 
resource• and the co•ta or a••eaain9 such damage• or loaa, and 
tor cost• of any health assessment or health effects study 
carried out under 1104(i). 

2 
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necessary litiqation or resolve ripe cases for cost recovery 

within strateqic time frames but no later than the time provided 

under the statute of limitations: . 3) encouraqe PRP settlement by 

implementing an effective cost recovery program aqainst non

settlers (i.e., recalcitrants): and, 4) use administrative 

authorities and dispute .resolution procedures effectiv&ly to 

resolve cases without unnecessary recourse to litigation. 

In managing the program and achievinq these objectives, EPA 

must ensure that each response action (and supportinq case 

development activities) undertaken using Fund monies proceeds in 

a manner that will optimize its cost recovery potential. (See 
• 

Part III, Cost Recovery Process for Removal Actions, and Part IV, 

Cost Recovery Procea·s for Remedial Sites.) . In ·addition, EPA must 

evaluate each ripe response action in a manner consistent with 

this strateqy to determine when, whether and how to proceed with 

cost recovery. 

Th• ataqe at which a case become• ripe for coat recovery is 

an important concept. A conventional removal is ripe when it is 

completed.3 A remedial i• ripe concurrent with the initiation of 

on-site conatruction of the remedial action. (See footnote 5, 

paqe s. > 

3/ Although a RI/FS may be considered to be a removal, cost 
recovery generally is pursued as part of remedial action cost 
recovery. 

3 
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Since resources available to the cost recovery proqram are 

limited, EPA must set priorities and select and plan actions in a 

manner and at a time which will ~rovide for the maximum return to 

the Fund. A major factor in set.tinq priorities is the amount of 

funds involved. However, statute of limitations may warrant the 

pursuit of a case of lower dollar value before one of hiqher 

value. Priorities are discussed in Part II, Casa Selection 

Guidelines. 

Where possible, an attempt should be made to settle cost 

recovery cases administratively under the authority provided in 

CERCLA §l22(h). Use of this authori~y should result in cost 
• 

recovery case resolution for some cases in a shorter time frame 

and with fewer re•ources_than traditional litigation or 

settlement through .judicial means. Use of the administrative 

settl.ement authority for smaller coat recovery cases, a·specially 

those with total costs of response l••• than five hundred 

thousand dollars, should reduce case reaolution time aince these 

may be directly settled by Regional office• without the prior-· 

concurrence of either EPA headquarter• or the Department of 

.1ustice.4 . 

Where judicial actions are warranted, referral of cases 

selected conaiatent with the quidelinea ••t forth in Part II, 

4/ Authority to aettl• cost r~covery case• administratively 
(CERCLA 1122(h) authority) was delegated to Reqional 
Adminiatrators on September 21, 1987, (Delegation 14-14-D). 
Novel issue• should be discussed with EPA Headqua~ers. 

4 
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below, within the Agency's preferred time frames5 will ensure 

that the best cases will be filed well within the required 

statute of limitations. 

Finally, the realization of the program's objectives depends 

en the effective management of all aspects of the cost recovery 

program. Each Region must have a well-defined process in plac~ 

to ensure coordination among the Superfund proqram/enforcement 

off ice, the financial management office, and the Off ice of 

Regional Counsel {and Headquarters, where appropriate). The 

process should also foster the efficient management of the 

elements of the ~ost recovery program including systems to cover 
• 

a) the on-going review, selection, and referral of ripe 

cases: 

b) the assembly of cost documentation and the issuance 

of demand letters: 

c) tracking and collection of oversight coat recovery 

in settlements; 

d) the review and documentation to close-out cases for 

5; Co•t recovery actions for removal• should be referred to 
the Depart.ant of Ju•tice as soon •• po••ible after the action 
has been coapleted but in most case•, not later than one year 
after the coapletion date. Coat recovery actions for remedial• 
should be referred to the Department Of JU8tice at the time Of 
initiation of physical on-site construction ot the remedial 
action. See the June 12, 1987, Memorandum entitled Coat Rocoye:y 
Actions/Statute of Limitations, OSWER O~rective No. 9832.3-lA. 

5 
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which cost recovery will not be pursued: 

e) th• effective use of administrative settlement 

authority: 

f) the trackinq and follow~throuqh of active cases 

(those in litiqation); and, 

q) the establishment and collection of accounts 

receivable. 

Effective information manaqement on the status of each ripe case, 

coupled with forward planning, is essential. Timely and accurate 

reportinq in information management systems, especially CERCLIS, 

is essential tor management of the above processes and the entire 

cost recovery proqram. 

The Agency must continue to utilize coat recovery 

enforcement authorities to create an incentive tor settlemerit and 

disincentive tor refusal to settle. An atmosphere·of risk of 

cost recovery litiqation will promote settlement tor PRP response 

actions as well as settlements for cost recovery. . 

6 
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Part II. ca'e Selection Guideline• 

As the Superfund proqr~m matures, an increasinq number of 

sites are movinq beyond the early staqes of the supertund process 

and into the remedial desiqn and action phases, where qreater 

amounts of money are spent. The vast majority of potential 

reimbursement to the Fund in future years depend on recovery of 

funds associated with these sites. 

Reqions must make management decisions reqardinq which sites 

to refer for judicial action under 107. The following case 

selection quidelines, when applied to candidates for referral, 

help ensure that resources are mainly c1J,rected towards those 

cases which have the hiqhest potential tor replenishing · the 

Fund. The quidelines are generally based on the amount of money 

expended at a site and take· into account its recoverability 

(i.e., •trenqth of the case, financial viability of PRP(s)). 

Generally! the site• that will generate the largest returns_ 

to th• Fund are ripe remedial•, defined as tho•• where the 

remedial action ha• bean initiated. Th••• sit•• should be 

considered high priority tor referral. A cost recovery referral 

should be:achadulad for every site where a federally funded 

"remedial action i• planned and.there are viable PRP•. Th• action 

should be tiled no later than th• initiation of physical on-site 

construction of the remedial action. (Note that in.order to meet 

this timing requirement, ca•• preparation activiti•• should begin 

early. see Part IV, Cost Recovery Process tor Remedial Portions 

7 
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of NPL Sites, for further information.) The Agency will defer 

the filinq of a remedial action beyond this date only in limited 

circumstances for technical or strategic reasons.6 

The second category of sites to which resources should be 

directed are those NPL or non-NPL sites where EPA has completed a 

removal action (including an expanded removal action or ERA), 

remedial investiqation/feasibility study (RI/FS), or an initial 

remedial measure (IRM), where the total costs of response are two 

hundred thousand dollars or greater, and the possible statute of 

limitations deadline is approachinq. Althouqh the Aqency•s 

position is that the SARA statute o~ limitations applies only to 

those response actions initiated after the effective date of SARA' 

(October 17, 1986), the Reqions should refer all case• well 

within the SARA statute of limitations time frames, whether or 

not the action was initiated prior to th• effective date of SARA. 

Where· a conflict exists between reterrinq a case in th• first 

cateqory and referrinq a case in the second cateqory, th• 

referral Of cases With approaching statute Of limitations 

deadlines and cost• greater t~an two hundred thousand dollars 

should norJl:&lly taka precedence over the referral of rip• 

remedial •it... Pre-SARA ca••• in the second category that are 

6; For example, a Reqion may desire to delay the initiation 
of a cost recovery ca•• until after evaluation of the success of 
implementation of an unproven remedial technoloqy. 

8 
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beyond the time frame of the SA.RA statute of limitations should 

be referred as soon as possible. 

A related category of sites_ to which resources should be 

directed are those NPL or non-NPL sites where EPA has completed a 

removal action and the total costs of response are two hundred 

thousand dollars or qreater. Sites in this cateqory are 

distinquished from the above cateqory because they are not 

nearinq a potential statute of limitations deadline. These cost 

recovery referrals should be made no later than twelve months 

after completion of the removal action. In some .instances, 

strateqic reasons may warrant that EPA defer f ilinq for cost 
• 

recovery of a removal action until the remedial action is 

initiated. 

The fourth cateqory of sites are those where there has been 

a pa~ial settlement providinq the qovernment less than full 

relief and there are viable non-settlers. ·These actions s_hould 

be pursued promptly as a disincentive to non-settlers. 

The fifth category of sites are those where total ·costs of 

response are less than two hundred thousand dollars. Consistent 

with avail-al)le re•ourees, cost recovery referrals should be 

considered for th••• •it•• where evidence linkinq th• PRPs to the 

sit• i• good, and PRP• are recalcitrant, or th• ca•• may be used 

to create good precedent or an example that EPA i• willing to 

pursue costs when the merits of the caae warrant it. Each Reqion 

should plan to bring some small cost recovery actions each year 

9 
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primarily to maintain an atmosphere of risk to PRPs associated . 
with sites with total costs of response less than two hundred 

thousand dollars.· 

Within each cateqory above, decisions should qenerally be 

made on the basis of an evaluation of the factors identified on 

paqes 26 and 43, below, which will provide an indication of the 

strenqth of the case. This recoqnizes that cost recovery may not 

be pursued for PRP viability and evidentiary reasons as well as 

the lack of Aqency resources for some small cases and 

bankruptcies. 

The quidelines above do not relat~ directly to bankruptcy 

referrals because th~y often present particularly difficult case 

selection and manaqem.ent issues. The Aqency ia frequently 

operatinq under time constraints with imperfect information. 

N_onetheless, it is important in bankruptcy cases to make reasoned 

and informed judqments on whether a bankruptcy action is worth 

pursuinq, qiven other demands on Agency resources. This 

requires, at a minimum, an evaluation of the followinq factors: 

the amount of tunda to be recovered: th• ca•• aqainst th• PRP and 

t~e possil:tility of full recovery from other PRPs: the likelihood 

ot siqnificant recovery q~ven the a•••t• and liabiliti•• of the 

PRP (e.q., bankruptcies at multi-generator sites where viable 

PRPs remain as compared to b~nkruptcy cases at aite• where ~he 

owner/operator is bankrupt and no other viable PRP• exist): the 

claims of secured and unsecured creditors: and, the likely Agency 

10 
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resources involved. When the likelihood of siqniticant recovery 

compared to resource utilization in pursuit of the recovery is 

hiqh, bankruptcy referrals should be prioritized in accordance 

~ith the cateqories above. The Revised Hazardous Waste 

Bankruptcy Guidance, May 23, 1986, OECM, contains additional 

information reqardinq the pursuit of bankrupt parties in 

hazardous waste cases. 

• 

ll 
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Part III. THE CQST BECOYEBY PROCESS FOR ftEMOVA.L Ac;TIONS 

Before, durinq, and followinq a removal action there are 

specific steps that.the Aqency7 must take to facilitate 

settlement or maximize the potential for recovery of funds in any 

future cost recovery action. The extent of each of the steps may 

vary dependinq upon the cost, size and duration of the removal 

action. The timinq may vary dependinq upon the exiqencies ot the 

situation. This section identifies and explains each of the 

steps taken in the removal process to facilitate cost recovery.a 

A. Pre-Remoyal Cost Recovery Actiyities 
• 

Pre-removal activities that may be carried out in 

preparation for future cost recovery actions include the 

initiation of the potentially responsible party search, the 

development of the administrat.ive record, notice to identified 

PRPS and neqotiations with those PRP• who are interested, and the 

issuance of adminiatrative orders. While each of-th••• 

';Throuqhout Parts III and IV, the terms "Aqencyri and 
"Reqions" are used frequently in discussions of activities to be 
conducted. When a State has entered or will enter into a 
cooperativ• aqre .. ent with EPA to conduct any activities on a 
site, the Region auat ensure that activities identified in Parts 
III and IV are conducted by either EPA or th• State, as 
appropriate·. Refer to the Interim Final Guidance Package on 
funding CEBCLA Stat• Enfgrcoment Actions at NPL Sites, OSWER 
Directive No. 9831.6 for additional information on activities 
that can be undertaken by States. 

8; See, also, Chapter 5 of the Supertund Remoyal Procedures 
Revision Nullber Three, OSWER Directive No. 9360.0-0JB. 

12 
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activities i• an inteqral part of the broader Superfund proqram, 

each has a special siqnif icance in liqht of potential cost 

recovery actions. 

A.l. The Potentially Responsible Party Search. The 

identification of potentially responsible parties (PRPs) in the 

potentially responsible party search is central to all cost 

recovery actions. The search should uncover potentially liable 

parties with whom EPA may neqotiate and from whom EPA may seek 

recovery of costs in the future, as well as develop the evidence 

ot liability that may be used in a judicial action. While the 

PRP search initiated tollowinq site ~iscovery may continue 
• 

throughout the Supertund process certain PRP search activities 

should be conducted prior to the initiation of a removal action. 

The extent of further activities may depend on the expected costs 

of th• removal. 

At the time. of discovery of a problem aite, a preliminary 

PRP search ia conducted by the Agency to identity the 

owner/operator of a sit• and other readi~r identifiable PRPs. 

Th• completed PRP saa~ch for a removal action should include the 

followin9 t.aska, aa appropriate: history of operations at the 

site; a title search of the sit• property; Agency record 

collection and tile review;_ interviews with government officials; 

PRP atatus/PRP history; records compilation; issuanc~ of CERCLA 

104(e) letters/RCRA 3007 letters; financial status; PRP name and 

address updates; appropriate identification of generator• and 
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transporters; and, report preparation. Any or all of these tasks 

may and should be initiated prior to the initiation of a removal 

action where time permits. However, since many removals are of 

an emerqency nature, and there ·is often little time prior to 

initiation of the action, all PBP search activities will not 

commonly be initiated prior to the removal. Each PRP search task 

should be initiated at the earliest possible time during or 

shortly after completion of the removal action. 

Program, enforcement and legal staff, and the Region's civil 

investigator should work closely together in the development of 

the PRP search from th• initial planning stages through the 
• 

production of the PRP search report. Regions should rely on the 

•:>CP•rtiae ot the Off ice of Regional counsel and th• civil 

investigator as well as outside·contractors where necessary to 

conduct the PRP search and prepare and review th• PRP search 

report. More information on the tasks listed above i• p~ovided 

in detail in Chapter 3.1 ot th• Potentially Responsible fartv 

Search Manual, Au911st 27, 1987, (OSWER Directive No. 9834.6). 

If total response cost~ ~re not expected to exceed two 

hundred thouaand dollar•, the Region may defer implementation of 

many of th•.ta•ka of the PRP search li•t•d al>ove until completion 

of th• remava1·action. If total costs of th• completed removal 

do not exceed two hundred thousand dollars, the Region ahould 

evaluate available resource• and.competing priorities, and in 

light of the evaluation, decide whether or not to conduct 
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additional PRP search activities. At a minimum, a title search 

of the property should be conducted. I! total costs ot the 

completed removal exceed two hundred thousand dollars, additional 

PRP search tasks should be conducted in anticipation of further 

enforcement activities.9 

A.2. pevelopment of the Administrative Record. The development 

ot the administrative record supportinq the •election of a 

response action is central to the Agency's ability to recover 

costs. I! after completion of a removal action, a decision is 

made to tile a §107 judicial action, th• administrative record 

will serve a• the basis tor judicial. review of issue• concerning 
• 

the selection of the response action. Sae section llJ(j) of 

CERCI.A. Prior to the.initiation ot a removal action, Regions 

should develop the administrative record consistent with the 

applicable procedure• set forth in th• May 29, 1987 memorandum 

entitled Ac1Jninistratiye Records for [)eciaions on Sele;tion gt 

CERCI.A R11p9ns1 Action• (OSWER Directive No. 9833.J). 

A.3. Ngt~ce. Neqgtiatigns and the I11uanc1 pf Ac:lministrotive 

Orders. Notice, n19otiations, and th• issuance of administrative 

orders are activiti•• that should be conducted to obtain an 

9; Where th• removal exceeds two hundred thousand dollar•, 
the property i• marketa))le and of value and it may be sold, the 
Aqency should evaluate, during th• PRP Search, the value of 
filing notice of a lien on th• property affeeted by th• removal 
action. OECM'• Guidance on Federal Supertund Liana, 
September 22, 1987, (OSWER Directive No. 9832.12), provides 
guidance on th• use of Fede;al liens. 
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agreement from the PRP(s) to implement a response action, thus 

eliminatinq the need for cost recovery of response action costs. 

There are important·cost recovery aspects to each ot these 

activities. 

The Interim Guidance on Notice Letters. Negotiations. and 

Intopnation Exchange, October 19, 1987 {OSWER Directive 

No. 9834.10) provides information on the content and timinq of 

notice letters for removal actions. 

If notice to PRPs leads to neqotiations for a PRP removal 

action, Reqions should obtain an aqreement from the PRPs for- the 

reimburaement of EPA'• oversiqht co~ts.10 This is particularly .. 
important for larqe removals that will involve extensive 

contractor oversight costs. The administrative order on consent 

should contain a provision which describes the manner of 

determining the amount, the docWtent.ation to be furnished by EPA, 

the schedule for billing by EPA, and payment by the PRP of the 

oversight coats incurred by EPA. Where a consent order for a 

removal action contain• a provision for th• reimbursement of 

EPA'• ovar~i9ht coata, the Regional program office should provide 

a copy of tba ord•r to the Regional Financial Manaqament Officer 

with a raqueat to establish an account receivable and track 

receipt of th• ovarai9bt costs. Th• Office of Wasta Proqrams 

10/ CERCLA tl04{a), as amended, requires reimbursement for 
oversight coats for the RI/FS. See Part IV, paqa 30. 
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Enforcement is developinq further quidance on collection of 

oversight reimbursement from PRPs. 

Where negotiations for a PRP·response action are 

unsuccessful, or the exigencies of the situation at th• site do 

not allow for extended negotiations, there is a presumption, 

rebuttable tor documented good cause, that Regions should issue a 

1106 unilateral administrative order to viable PRPs.11 A 

unilateral order may encourage PRP response and has the added 

advantage of setting up treble damaqesl2 and penaltiesl3. 

B. cost Recoyery Activities puring tb• Reaoyal Action 

Cost recovery activities that ~ccur during a removal action 
• 

depend upon whether th• removal is conducted by the Agency (or 

11; See the Issuance of Administratiye Orders tor Immediate 
Removal Actions, (OSWER Directive No. 9833.1). 

12; Section 107(c) (J) ot CERCLA establishes the authority. 
ot th• United Stat•• to collect treble damaqea for non-compliance 
with an administrative order: "If any person who i• liable for a 
rel•••• or threat of rel•••• of a hazardoua aubatance tail• 
without aufficient·cauae to properly provide removal or remedial 
action upon order of the President pursuant to section 104 or 106 
of this Act, such person may b• liable to the United States for 
punitive damage• in an amount at least equal to, and not more 
than three.timaa, the amount of any coats incurred by the Fund as 
a reault of aucb failure to take proper action." 

13/ a.ction 10,(b) provides that •any peraon who, without 
sufficient cauae, willfully violates, or fail• or refuses to 
comply vith, any order of the Preaident under subsection (a) may, 
in an action brought in the appropriate United Stat•• district 
court to enforce auch order, l>e fined not more than .$2S,OOO for 
each day in which auch violation occurs or such failure to comply 
continuaa.• 

17 
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its contractors) or a potentially responsible party, or both.14 

Durinq a fund-financed removal action, all EPA and contractor 

activities and costs must be carefully recorded and the PRP 

search should be reviewed and supplemented, as necessary. Durinq 

a PRP removal action, the Aqency must keep track of its oversiqht 

costs. 

B.l. pocumentation of Activities and Cost.Accounting. Ourinq a 

removal conducted by EPA or PRPs, the Aqency must maintain an 

accountinq of activities and costs associated with the response 

action. Th••• costs may include: EPA in-house expenditures: 

contracts; money paid to other federal aqencie• through 
• 

interaqency agreements (IAG's); and, money paid to States throuqh 

cooperative agreements. EPA personnel must take .care to charqe 

all time and travel associated with a removal action using the 

sit•~specific account number (site/spill identifier number, 

SSIO). Contracts, IAG'• and cooperative agreements •h.ould 

provide that charges are made si~e-specifically, al~o. 

s.2. Supplemental PBP Starch. Durinq the removal action, the 

search for potentially responsible parties should continue. 

Newly identified PRPa •bould ·be i••ued notice letters and 

admini•trativa order• aa appropriate. Th• Reqion should consider 

14; In •oma inatance•, the EPA conducts initial site 
stabilization work and than neqotiates with PRP• for them to 
conduct the remainder of the removal action under a consent 
order. Activities conducted in preparation for potential cost 
recovery actions would necessarily include those for both fund
f inanced removal actions and PRP removal actions. 
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the total expected response costs at a site when conductinq a . 
supplemental PRP search. Generally, the hiqher the total cost of 

removal, the qreater the effort the Aqency should make to 

identify PRPs and develop the information that links them to the 

site. For all removal actions over two hundred thousand dollars, 

the tasks identified in Section A.l must be completed in advance 

of a final decision to proceed or not with litiqation for cost 

recovery. 

c. Post-Removal Cost Recovery Actiyities 

After the completion of a fund-financed removal action, the 

ml'\j or components of the potential co.st recovery case are 
• 

colle:ted (administrative record, th• PRP search, total costs of 

response at the site, ~· demand letter and response to it, and 

other pertinent .information) ·and the likely succes• of cost 

recovery efforts is evaluated. Ba•ed on the evaluat·ion, the 

Reqion must mak• a final deci•ion >to proceed or not to proceed 

with further effort• at coat recovery. 

C.l. Eyaluation and Completion gf the Pgtentially Re1ponsU,le 

P•rtY Search. After the removal ha• been completed, the PRP 

search ahoUld be evaluated for completen•••· The Re9ional 

counsel •••itn•d to the caae •hould review the PRP aearch for 

evidentiary autticiency. The deciaion to conduct any additional 

PRP search activitiea not yet initiated ahould be made on the 

basia of the autticiency of the evidence and conaiatent with the 

total costs of response and the likelihood of identifyin9 
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additional PRPs. The hiqher the costs of response, the stronger 

the effort should be to locate PRPs and link them to the site. 

Some cases with total costs of response less than two hundred 

thousand dollars will not be litiqated. Extensive PRP searches 

should not be conducted for such smaller cases without prior 

evaluation of the site expenditures, costs of additional PRP 

search activities, likelihood of identifyinq viable PRPs, and 

likelihood of litiqation if PRPs fail to respond satisfactorily 

to a demand letter. 

If the PRP Search has not identified any PRP1 the case 

should be closed out by way of a cost recovery close-out 
• 

memorandum.ls This will provide documentation that the cost 

recovery potential has been evaluated and remove the case from 

further consideration. The execution of a Cost Recovery Close

out Me"&Dorandum on a aite must·be reported in the CERCLIS system. 

c.2. Cost pocumentation. Followinq the conclusion of ~· 

removal, and sometime• earlier, the Reqion should beqin qatherinq 

the records which aerve to support a demand letter. Th• 

threshold of two hundred thousand dollars ahould be used to 

determine the initial extent of cost documentation. Initially, 

documentation for ca••• l••• than two hundred thousand dollars 

should include the total coats of the response activity broken 

15/ sea th• "Guidance of Documentinq Decisions not to Take 
Cost Recovery Actions", (OSWER Directive No. 9832.11). 
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down by qeneral categories. These cateqories include EPA in

house expenditures, contracts, other federal aqency costs 

(through interagen~y agreements)· and Fund monies expended by 

States throuqh cooperative agreements. Additional documentation 

may be required later to respond to a Freedom of Information Act 

request, to respond to PRPs in neqotiation, or to prepare for 

litiqation. 

For those viable cases with costs greater than two hundred 

thousand dollars, full cost documentation, including the 

submittal of the cost Recovery Checklist to Headquarters should 

proceed prior to issuance of the demand letter. Th• checklist, 
• 

once completed, must be sent to OWPE allowing adequate time 

(typically twelve weeks or more) tor document collection. EPA 

Headquarters, the Reqion, the Department ot Justice, other 

tede~al aqencies, and States, each have certain responsibilities 

in th• collection and packa9in9 ot coat documentation. T~• 

Prgc1dur11 fgr Qgcwp1ntinq Costs fgr -CEBCLA 1107 Actions, January 

30, 1985 (OSWER Directive No. 9832.0-la) describes role• and 

reaponaibiliti~• of each office in preparin9 coat documentation 

for liti9ation. 

C.3. peaan0 14tt1r1. A.a soon as the Region has documented coats 

consiatant vith th• level ot expenditure• and likelihood of 

litiqation, the Reqion should iaaue a demand for payment of all 

21 
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past costs to PRPs.16 The demand letter should be sent to all 

PRPs as soon as practicable after the completion of the removal. 

A demand letter should be issued in all cases where response 

costs have been incurred under CERCLA reqardless of whether a 

decision has been made to initiate a judicial proceedinq for cost 

recovery. 

Guidance on the content of a demand letter, and a model 

demand letter can be found in the Cost Recovery Actions under the 

Comprehensive tnvironmental Response. Compensation. and 

Liability Act of 1980, Auqust 26, 1983 (OSWER Directive No •. 

9832.l). In addition to the items listed in the 1983 Cost 
• 

Recovery Guidance to be included in a demand letter, all demand 

letters shall reflect the revisions ot the SARA amendments to 

section l07(a) which provides that the "amounts recoverable in an 

action under this section shall include interest ·on ~li [costs 

incurred by EPA not inconsistent with the national c~ntinqency 

plan]. such intereat shall accrue from the later of (i) the date 

payment of ~ specified amount is demanded in writinq, or (ii) the 

date of th~ expenditure concerned.• 

C.4. Neqptiation. When the PRP(•) responds to a demand letter 

expr•••in9 interest in meetinq with the Aqency to discuss the 

16; The authority to issue demand letters under SARA has 
been deleqated to Reqional Administrators. Proqram and leqal 
personnel should conault with their supervisors to determine who 
has redeleqated responsibility for preparinq and issuin9 demand 
letters in their Reqion. 
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Agency's claim, negotiations should be initiated and carried out 

within a limited period of time. The time period should be 

determined by the Region on the basis of factors affecting the 

complexity of the negotiations (a.q., the number of potentially 

responsible parties that will participate, the amount of the 

claim) . Further information on the development of a negotiating 

team and related issues can be found in 1983 Cost Recovery 

Guidance. 

The Region may also decide to utilize alternative dispute 

resolution techniques to achieve settlement. Arbitration, for 

example, is specifically addressed in section 122(h) (2) of 
• 

CERCLA. Arbitration may be utilized for cases where total 

response costs (excluding interest) do not exceed $500,000. (At 

the time of issuance of this quidance, the Off ice of Enforcement 

and Compliance Monitoring is dratting a requlation on procedures 

tor resolving small cases through arbitration.) Additional 

information may be found in.Guidance on the use of Alternative 

pispute Resolution in EPA Enforcement Cases, Auqust 14, 1987, 

issued by ~he Off ice of th• Administrator. 

In tho•• ca••• where the Region receives no response or an 

unaatiafactory reaponae to a demand latter, the R•9ion must -
decide whet.her to puraue cost recovery efforts further. See 

section C.6, Consideration of Referral in the Event of No 

Settlement, below. 
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c.s. settlements. If negotiations are successful, agreements 

will be formalized in an administrative document or a judicial 

consent decree. The-Region may enter a partial settlement with 

some PRPs and seek to recover unreiml:>ursed costs from non-

settlors. Where the Aqency does enter into a partial settlement, 

viable recalcitrant PRPs should be pursued as soon as practicable 

for the remainder of the costs. 

Administrative settlementsl7 may be entered into by the 

Agency for cost recovery pursuant to Section l22(h) of SARAlB. 

Administrative settlements in cases where total costs of respons• 

at a facility, excluding interest but including all future cost•, 
• 

do not exceed five hundred thousand dollars may be siqned by the . 

Reqional Administrator without Department of Justice concurrence. 

Pursuant to ll22(i), th• Agency must solicit public comment on 

proposed l22(h) administrative settlements by placing.a notice of 

the settlement in th• Federal Register. Th• comment period is 

thirty days. Administrative settlements for coat_r~covery for 
. 

cases where th• total cost ot response on a sit• are eicpected to 

exceed f iva hundred thousand dol°lara may only be entered into 

17; Tb• Office of Enforcement and compliance Monitoring is 
drafting guidance on th• procedure• to ba f ollowad for 
administrative coat recovery sattlamant•. 

18; Section 122(h) of CERCLA qivaa th• Ac;ancy th• authority 
to settle cost claim• administratively. Such settlements require 
the prior written approval of the Department ot Justice if total 
co•t• ot response at a facility exceed five hundred thousand 
dollars (excludinq interest). 
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with the advance concurrence of EPA Headquarters and the 

Department of Justice. Admi'nistrative settlements are fully 

enforceable pursuant to CERCLA il22(h) (3).19 

Judicial consent decrees may require consultation or 

concurrence with EPA's Office of Waste Proqrams Enforcement and 

O!f ice of Enforcement and Compliance Monitorinq in addition to 

the approval of the Department of Justice. See the Revision of 

CEBCI..A Ciyil Judicial Settlement Authorities Under pelegatiQ.D.i 

14-13-B and 14-14-E, June 17, 1988, (OSWER Directive No. 9012.lO

a) , for information on settlement authorities and· their 

requirements. 

C.7. Consideration of Referral in the Event of No Settlement. 

In each case where the Aqency has conducted a response action 

under the authority of ·section 104 of CERCLA, the ~qency must 

make an affirmative decision ~o proceed or not to proceed with a 

judicial cost recovery action. This applies to tho•• sites where 

no response or an unsatisfactory response to a domand latter was 

received as well aa to those sit•• for which negotiations 

occurred but were unsuccessful. Th• Raqion should have gathered 
.. 

all the in~ormation naceesary to decide th• final disposition of 

19; CDCIA aaction 122(h) (3), Recovery of Claims, states 
"If any peraon tails to pay a claim that ha• been settled under 
this subsection, the department or agency head shall request the 
Attorney General to bring a ·civil action in an appropriate 
district court to recover the amount of such ·claim, plu• costs, 
attorneys• fees, and interest from th• data of settlement. In 
such actions, th• terms ot th• settlement shall not be subject to 
review." 
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the case. The relevant factors to be considered include: 

(a) the amount of costs at issue: 

(b) the strenqth of evidence connectinq the potential 

defendant(s) to the site: 

(c) the availability and merit of any defense, (See 

CERCLA §107): 

(d) the quality of release, remedy, and expenditure 

documentation by the Aqency, a State or third 

party: 

(e) the financial ability of the potential 

defendant(s) to satisfy a judqment for the amount 
• 

of the claim or to pay a substantial portion of 

th• claim in settlement; 

(!) the statute of limitations; and 

(9) ~ther cases competing for resources. 

It upon review of the case on the basis of the above 

factors, the Region decides not to pur3ue a co•t recovery action, 

th• decision must be documented in a cost recovery clo•e-out 

memorandum.20 A clo•e-out memorandum will provide documentation 

for why EPA ha• not pursued cost recovery in a particular case, 

and provide the Aq•ncy with information necessary for selecting 

ret•rral• and predicting revenues to th• Fund in tuture years. 

20/ See th• Guidance on ·Documenting Decisions not to Take 
cost Recovery Actions, (OSWER Directive No. 9832.11). 
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These elements are discussed in Cost Recovery Actions under 

the comprehensive Environmental Response. Compensation. and 

Liability Act of 1910, (OSWER Directive No. 9832.l) and 

Procedures for pocumenting Costs for CERCLA, §107 Actions, (OSW!R 

Directive No. 9832.0-la). In addition, the referral should 

anticipate the defense that the response was inconsistent with 

the national contingency plan. The referral should comport with 

the applicable quidance and include or reference the 

administrative record, PRP search, and activity and cost 

documentation. Evidence substantiating each element of proof 

must be discussed in a referral package submitted to the 
• 

Department of Justice when proceedinq with a judicial action. 
) 

Generally, referrals seekinq the recovery of costs expended 

in a removal action should occur no later than twelve months 

afte~ completion of the remov~l, whether or not the site is on 

the National Priorities List21 and reqardless of whether further 

response action i• to be taken. Exception• to this policy may be 

possi~l• in certain instances for leqitimate litiqation strat~qy 

·reasons. For inatanca, where a remedial action is to be 

initiated within tbr•• yaara.of th• completion of the removal, it 

21/ Although sitaa-on_the National Prioriti•• Liat will 
have further co•ta, a...a.., costs of a remedial investiqation and 
fea•ibility study, th• action for the recovery of removal costs 
should be brought within a year of completion of th• removal to 
assure that we litiqate the case while th• evidence is most 
readily available. Saa Cost Recovei'y Actions/Statute pf 
Limitations, June 12, 1987 (OSWER Directive No. 9832.J-lA). 
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Generally, the Regions should anticipate developing cases 

for litigation for all sites where total costs of response exceed 

two hundred thousand dollars and negotiations tor settlement were 

unsuccessful. Sites where total costs of response do not exceed 

two hundred thousand dollars, and negotiations were unsuccessful, 

are also candidates for referral consistent with the case 

selection criteria discussed in Part II, above. The cases 

selected for litigation involving sites where total costs of 

response are less than two hundred thousand dollars should be 

those where PRPs are recalcitrant, evidence linking PRPs to the 

site is qood, the case may be used to create qood precedent (such 
• 

as a site where EPA issued a unilateral order, PRPs did not 

comply, and EPA is likely to obtain a favorable rulinq for treble 

damaq•• or penalties),_or the case is otherwise meritorious. 

A decision to proceed with a judicial action fo~ cost 

recovery requires the assembly o( all documents associated with 

the case including those necessary to substantiate that: 

l) there is a release or the threat ot a release ot a 

hazaraous subatanc•: 

2) th• release or threat of release is from a 

facility: 

3) the rel•a•• or threat of release cauaed th• United 

Stat•• to incur response costs: 

4) th• Defendant is in one or more of tho•• categories 

of liable parties in CERCLA section l07(a). 
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Part IV. CQST BECQVERX PRQCESS FOR REKEPIAL SITES 

The remedial process in the Superfund proqram includes the 

remedial investigation and feasibility study, remedial desiqn, 

and remedial action. Activities -related to cost recovery must be 

conducted in each phase ot the remedial process in order to 

maximize the potential for recovery ot funds. 

The cost recovery process tor remedial sites23 includes the 

tollowinq elements: the search for potentially responsible 

parties (PRPs): the opportunity for PRPs to conduct the work; the 

development ot the administrative record: cost documentation: and 

the timely issuance ot demand letters. While the process tor 
• 

remedial sites is similar to the _previously described process for 

removal sites, the level ot etfort of each element must be 

increased over that for removal ·actions because ot the greater 

amount of money involved. Sites that proceed throuqh .a remedial 

investigation and feasibility study and remedial design and 

action will generally exceed the threshold level of.two hundred 

thousand dollars used in the removal cost recovery process. 

Described below are th• act~vitiea required tor each ot the 

elements in the remedial cost recovery process and the timinq of 

each of th• activities. 

23; Where a ait• ha• more than on• oper~l• unit, cost 
recovery activities described in the remedial process should be 
conducted for each operable unit, where appropriate, since 
operable unit• may be held to.be separate actions for purposes of 
cost recovery statute of limitations. 
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may be appropriate to comt>ine an action for the recovery ot the 

removal costs with the action for the recovery of RO/RA costs.22 

However, in no event should filinq be delayed beyond the statute 

of limitations. 

• 

22/ Where further reaponae action i• contemplated, the 
Aqency ordinarily ••ek• a declaratory judqment for future 
response costs. See CERCLA section 113(q) (2). 
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be conducted prior to the initiation of the RI/FS to ensure that 

all PRPs may be given general notice of their potential liability 

well before they are given special.notice of the opportunity to 

conduct the RI/FS: history of o~er~tions at the site: a title 

search of· the site property: Agency record collection and file 

review: interviews with government officials: PRP status/PR.P 

history: records compilation: issuance of CERCLA l04(e) 

letters/RCRA 3007(c) letters: financial status: PRP name and 

address updates: identification of generators and transporters: 

report preparation: and, an evaluation of the value of filing 

notiee of a lien on the site property. (The Guidance on Federal 
• 

Supertund Liens, September 22, 1987, (OSWER Directive No. 

9832.12), provides guidance on the use ot Federal liens to 

enhance Superfund cost recovery.) Th• Reqion shouid rely on the 

expertise of the civil investiqator and the Off ice of Reqional 

Counsel and utilize available contract resources to conduct the 

PR.P search and prepare the PRP search report. 

Sufficient information should be collected on all PRPs to 

satisfy th• spacial notice requirements of section 122 of 

CERCLA.24 ·If possible, the PRP search should be completed prior 

to th• initiation of th• RI/FS. In some instances, completion of 

24/ CERCLA 1122(•) (1) identifies information that should be 
included, to the extent it is available, in a special notice 
letter. This information includes the names and addreasea of 
other PRPs, the volume and nature of the hazardous substances 
contributed by each PRP, and a rankinq by volume of the 
substances at the facility. 
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A. Pre-Reaed,ial Cost Recovery Actiyities 

Activities that may be carried out in preparation for future 

cost recovery actions prior to the initiation of a remedial 

investigation and feasibility study (RI/FS) include the 

potentially responsible party search, qeneral notice, special 

notice, neqotiations, and the issuance of an administrative order 

on consent for a PRP RI/FS. While each ot these activities is on 

inteqral port of the broader Superfund proqram, each has a 

special siqnificance in liqht of potential cost recovery actions. 

A.l. The Potentially Besponsiple party Seorsh The 

identitication and location of poten~ially responsible parties is 
• 

central to all future enforcement activities, includinq coat 

recovery actions. The PRP search will generate names of 

potentially responsible parties as well -as the information to 

link the PRPs to the site. This info~ation is likely to serve 

as.evidence in future judicial actions to prove th• liability ot 

the defendants. 

Concurrent with the NPL listing process, the Reqion should 

initiate a"PRP search in accordance with the quidelin•• set out 

in the Pgt1ntially R11pon1ible Pa;:ty Search Manual, 

Auqust 27, 1187, (OSWER Direetiv~ No. 9834.6). FUnd-ltad, 

enforcement, civil investi9ators, and Office of Reqional Counsel 

atatt should work elcaely together in the development Qf th• PRP 

search from the initial plannin; sta9es throu9b th• production of 

the PRP search report. Ideally, th• followin9 activities should 
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A.3. settlement for PBP Remedial Investigation/Feasibility 

Study. A settlement for PRP conduct of the RI/FS must include 

the requirement that PRPs pay f o~ cost incurred by EPA in 

obtaininq assistance from third parties in the oversiqht of the 

RI/FS and may also involve the recovery of past costs incurred by 

the Aqency. 

Where neqotiations result in a settlement for a PRP RI/FS, 

EPA will require the settling PRPs to commit in the settlement 

aqreement to pay the costs of oversight of the RI/FS including 

extramural costs (contracts and interagency aqreements) and 

intramural costs (EPA payroll, trav~l, and other coats) on a 
• 

specified schedule. The Reqion should track reimbursement in 

CERCLIS and contact the Regional Financial Manaqement Officer to 

set up an accounts·receivablc in the Financial Management system 

(FM~) for the receipt of oversight costs. 

In the case of those sites where remo~al actions have 

occurred prior to the neqotiation, and th• cost recovery is not 

being pursued on a separate track, additional provisions for 

recovery of past coats or a reservation of EPA'• rights to pursue 

those coata ahould be included in the administrative order. If 

some but not all past costs are recovered in th• settlement, and 

.a reservation of the Aqency•a riqht to pursue all of th• 

remaining costs is included, the advance concurrence of the 

Department of Justice under section 122(h) (1) of CERCLA will not 

be necessary. Of course, if the settling PRPs agree to pay all 
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all PRP search activities prior to the initiation of the RI/FS 

will not be possible. For example, it may be necessary to 

undertake an RI to determine the source of contamination. In 

other instances, the search for qenerators may be complicated or 

"new" information may be discovered late in the process. 

A.2. General and Special Notice Litters and Negotiations for a 

PRP Remedial Investigation and Feasibility Study. Once PRPs have 

been identified, the Reqion should issue General Notice Letters 

to apprise PRPs of their potential liability. This should be 

done as soon as possible after they have been identified. In 

.addition, information relatinq to names and addresses of other 
• 

PRPs, volumetric rankinqs and nature of substances should be 

provided as soon as possible. 

Special notice letters will provide PRPs with a specific 

opportunity to neqotiate terms of aqreement concerninq their 

participation in the conduct of the RI/FS. · Special notice 

letter• ahould alao include a dGmand for payment of paat costs if 

a FUnd-f inanced removal action waa conducted at the site and a 

demand letter h~• not •lready been sent. Information reqardinq 

the content and timing ~f qeneral notice letters, special notice 

lettera, and negotiations for PRP RI/FS can be found in the 

Interim Cjuidanc1 on Notice t.etters. Negotiation. and Information 

Exchange, October 19, 1987 (OSWER Directive No. 9834.10). 
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action and may serve as evidence of costs incurred in future 

judicial actions to substan~iate cost recovery claims.25 

When the RI/FS· is beinq conducted by the PRP(s), the lead 

aqency must carefully record the costs of all Fund-financed 

activities associated with the oversiqht of that action. The 

settlement aqreement should specify the schedule for payment of 

oversight costs throughout the RI/FS. Normally, the Agency will 

issue a demand for payment at the end of a one year period 

throughout the course of the PRP RI/FS for all costs incurred 

during that year. Quality record keeping using CERCLIS is 

essential since the Agency must be able to substantiate the 
• 

amount of money demanded and what activities were performed for · 

that amount. The Regional Financial Management Officer should 

set up an accounts receivable in FMS for the receipt of oversiqht 

costs.· 

B.2. Supplemental PRP search. As the RI/FS proceeds, the Aqency 

should continue to develop the PRP search as necessary. 

Additional PRPs found since the start of the RI/FS who did not 

receive notice letters should be issued general notice letters as 

soon as they are idantif ied. This will give them an opportunity 

to participate, to the extent feasible, in on-going work. The 

evidence linking each PRP to th• site should be fully reviewed by 

the Off ice of Regional counsel in anticipation of pursuing 

25; cost documents are not part of the administrative 
record for a site. 
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past costs, a claim is not being compromised and OOJ's prior 

concurrence is not necessary. 

Where neqotiations do not result in settlement, the Aqency 

will proceed with a Fund-financed RI/FS. 

B. Cost Recovery Activities puring the Remedial Inyestiqation/ 

Feasibility Study 

The activities that occur during the remedial investiqation 

and feasibility study in support of future cost recovery actions 

may include a supplemental PRP search, the development of the 

administrative record, the documentation of activities and costs,. 

notice and demand letters, and neqot~ation for PRP remedial 
• 

desiqn and action •. 

B.l. pocumentation o: Activities and Cost Accounting. The 

documentation of activities and accountinq of costs must occur 

wh~ther the remedial investigation and feasibility study are 

beinq conducted by the Agency, a State, or the PRPa. 

During a Fund-financed ~I/FS, each organization involved 

(e.g., EPA, a State, other Federal agencies, EPA'• contractors~ 

is responsible for keeping an accounting of its activities and 

the cost• correapondinq to those activities/items. Cooperative 

agreement• with_ Stat•• for State-lead, Fund-financed RI/FS's must 

include rec;Uirement• that States maintain documentation accordin; 

to standard EPA procedures for coat recovery. Th••• records will 

be asseml:>led later during the RI/FS in preparation for 

negotiations with PRPs for private-party remedial design and 
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settlement for less than on~ hundred per cent should document the 

basis for not pursuinq the unrecovered costs. If a decision not 

to pursue the unrecovered costs is made after the settlement 

analysis has been prepared in final form, a close-out memorandu~ 

should be prepared to.document the basis for that decision.27 

C.3. No Settlement. Where neqotiations do not result in any 

settlement, the site classification will determine the next step. 

For Fund-lead sites, unless a statute of limitations problem 

is anticipated for the recovery of RI/FS costs, the Reqion should 

proceed with FUnd-financed remedial design and remedial action 

before initiatinq an action for the :recovery of RI/FS costs • 
• 

Consistent with applicable and relevant quidance, consideration 

should be qiven to issuinq· unilateral fl06(a) orders to 

recalcitrant parties in order to encourage PRP response and set 

up claime for treble damaqes and penalties. 

For Federal enforcement-lead sites, where the remedial 

action is not funded and the case is not settled, the Region 

generally should is•u• a unilateral section 106 administrative 

order and, where compliance is not forthcominq, immediately 

the:eafter (takin9 into account whether there is a funded RD) 

refer the ca•• for injunctive relief and past costs (combined 

CERCLA 11106/107 judicial actions). Th• co•t documentation must 

be completed by the time of the referral to support the section 

27; See footnote 15, page 20. 
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action under CERCLA. The cost recovery consequences ot each ot 
. 

these are discussed below. 

c.1. Full Settlement. Where negotiations result in a full 

settlement, the settling PRPs aqree to conduct the work and 

reimburse the Agency for past costs. In addition, the settlinq 

PRPs will have aqreed to reimburse EPA tor future oversight 

costs. The agreement will be formalized in a consent decree 

which must specify the manner and timing of billings and payments 

and be filed in the appropriate United States District court. 

For future oversight costs, EPA may be required to send demand 

letters at regular intervals accord~ng to th• schedule set forth 
• 

in the consent decree. The schedule tor payment should be 

recorded in the appropriate CERCLIS file. The Regional Financial 

Management Officer must be advised that an account for receipt of 

the recovered money should be established. 

c.2. Partial Settlement. Where ~•gotiations result in a partial 

settlement, unracovered costs should be sought from non-settlers 

in a 1107 judicial action. The referral of a case against non

settlors should occur concurrent with referral of th• consent 

decree with aettlora, or as soon as possible thereafter. This 

will ••rv• to highlight enforcem~nt against the non-settling 

PRPa.26 It the Raqion will not pursue the coat• waived in the 

settlement with th• PRPa, the ten point analysis juatifyinq the 

26/ Of course, this should take into account accrual of a 
cause of action. 
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procedures. (See Administrative Records for pecisions on 

Selection Of CtRC!.A Response Actions, May 29, 1987, OSWER 

Directive 19833.3.). 

B.4. Special Notice Letters and Negotiation for PRP Remedial 

pesign and Remedial Action. As the proposed plan and draft RI/FS 

are made available for public comment, the Regions should aqain 

send special notice letters to all identified PRPs to provide 

them with an opportunity to negotiate reqarding conduct of the 

remedial desiqn and remedial action (RD/RA). 

The special notice letters for RO/RA should include a demand 

for payment of past costs not yet re_imbursed, e.q., the costs of 
• 

a Fund-tinanced RI/FS. The Region should determine total past 

costs (to the extent possible)'· and subtract from those costs any 

costs already reimbursed. The Region must ensure that the a.mount 

of past coats demanded is qualified to account for costs incurred 

but not yet paid by the Aqency. Interest which has accrued on 

amounts previously demanded should be included in the demand as 

appropriate (see page 22). 

c. Settlement fgr PIP Remedial Qesiqn and Aqtign. 

A• mentioned ~ova, past costs will be one of the subjects 

of negotiation tor PRP remedial design and action. Th• 

negotiationa will reault in one of three outcome•: full 

settlement, partial aettlement, or no settlement. See th• 

Interim CEJ\CI..A Settlement policy,· OSWER Directive No. 9835.0. for 

a complete discussion of the factors to consider when settling an 
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litiqation aqainst the PRP, and supplemented as necessary . . 
Aqain, the Reqion should ensure that all activities identified in 

the Potentially Responsible Party Search Manual, (OSWER Directive 

No. 9834.3) have been conducted or are planned. All sources of 

information identified by the Reqion's civil investiqator should 

be thorouqhly pursued. 

If the PRP search indicates that there are no PRPs at the 

site, the Reqion should prepare a close-out memorandum to 

document the basis for a decision not to proceed with cost 

recovery. If the PRPs are not financially viable, the Reqion 

should review the merits of proceedinq with coat recovery. see 

the discussion of b~nkruptcy referrals in the Case Selection 

Guidelines section for factors to consider in such caaea. 

B.3. pevelopment of the Administratiye.Record. As in removal 

actio~s, th• development of an administrative record which will 

support th• selection of ·. : :e of the remedial alternatives is 

critical to the co•t recovery potential of a case. Section 

ll3(j) of CERCLA limit• judicial review of iaaues concerninq the 

adequacy of a ~~apon•• ~ction to the administrative record. An 

accurate and complete r~~ord, therefore, should simplify future 

cost recovery actions. Section 113 (k). requires that interested 

persona be 9iven th• opportunity to participate in the 

development of the admini•trative record. Durin9 the_JlI/FS, 

whether conducted by a PRP, a State, or EPA, Reqiona should 

develop the administrative record consistent with the applicable 
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Officer must be provided with a copy of the consent decree so 

that an accounts receivable can be established in FMS and 

payments tracked. 

The Agency should continue to account separately for all 

other EPA. site-specific costs not attributable to oversight 

(~, costs associated with a separate operable unit which the 

PRPs are not implementing) in the event that a judicial action 

against non-settlers (or settlers) occurs. 

0.2. Fund-Financed RP/BA. Fund-financed remedial design and 

action will normally account for the largest site-specitic 

expenditures attributable to a site. Therefore, remedial desiqn 
• 

and action costs pr~vide the lar.9est potential for return of 

s·ite-specific expenditures. This fact make• it esaential that 

the Agency devote significant resources to the prompt development 

of ~ost recovery actions for remedial design and action coats. 

a)Cost Documentation. There is a presumption th~t absent 

full resolution, the Agency wil~ proceed with judicial coat 

recovery action• for all Fund-financed remedial actions and/or 

unreimbursed coat• unleas a decision ha• been made not to pursue 

cost recovery. In preparation for a referral, the Agency must 

continue .. 1ntainin9 an accounting of all cost• incurred on the 

site, inclu~ing cost• incurred by Agency peraonnel and 

contractors, and coat• incurred throuqh cooperative agreement• 

with States and interaqency agreements with other Federal 

agencies. The Cost Documentation Procedures Manual (1985) 
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107 claim. Aqain, see the 1~83 Cost Recovery Guidance and the 

1985 Cost Documentation Procedures Manual for details of 

preparing the cost recovery portions of a case. 

D. Cost Recoyery Actiyities during the Remedial Qesiqn and 

Remedial Action 

By the time a site has reached the remedial design and 

remedial action phases, much of the work tor assembling a cost 

recovery case has already been completed. Additional activities, 

which will mainly consist of updating information collected 

earlier, will depend upon the outcome ot settlement negotiation•; 

and the viability of the remaining case. ~ Where the Aqency has 

agreed to a partial settlement, cest recovery activities to be 

conducted may include those necessary in overseeing the PRP work 

as well as those necessary for pursuing a judicial action against 

non-settlers. 

O.l. PRP RD/BA. Cost recovery activities required during a PRP 

RD/RA depend upon th• type of settlement (i.e., full or partial) 

. and th• apecif ic proviaiona included in the aettlament for 

reiinbursemant of paat.costs and oversight costa. Any settlement 

that include• rei:mburaement of EPA'• oversight coats throughout 

the cour .. of th• r .. edial design and action will require the 

Agency to reqularly document all coats associated with the 

oversight function. Demand letter• tor oversight coata should be 

sent according to th• achedule set forth in the consent deer•• 

and tracked in CERCLIS. The Reqional Financial Management 
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(c) the quality of release, remedy, and expenditure 

documentation by the Aqency, a State or third 

party: 

(d) the financial ability.of the potential 

defendant(s) to satisfy a judqment for the amount 

of the claim or to pay a substantial portion of 

the claim in settlement: and 

(e) the st~tute of limitations. 

If upon review of the above factors, the Region believes 

that a judicial cost recovery action will not be fruitful, a cost 
• 

recovery close-out memorandum should be prepared and its issuance · 

documented in the appropriate CERCLIS field. 

A decision to proceed with a judicial action for cost 

recovery requires the assembly.of all documents associa~ed with 

the case includinq those necessary to substantiate that: 

1) there is a release or th• threat of a release of a 

hazardous substance: 

2) the release or threat of release is from a 

tacili~y; 

3) tbe releaae or threat of rel•••• caused th• United 

stat .. to incur response costs. 

4) the Defendant is in one of 'those categories ot 

liable parties in CERCLA section 107(a). 

These elements are discussed in cost Recovery Actions under 
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provides details on cost documentation preparation for section 

107 actions. 

b) Demand Letters. As soon as practicable after the 

completion of the remedial design, the Reqion should send demand 

letters to all identified PRPs. The amount of money demanded 

should include total past costs not yet recovered, and applicable 

interest, plus a projection of the costs expected to be spent in· 

remedial action. While the demand letter should include the 

projected costs, it should also state that the amount is an 

estimate and is subject to chanqe. Demand letters at this point . 

. should not invite discussion on any .subject but costs, ~, 
• 

~eqotiation on the selected remedial action will not be reopened 

at this point. 

c) Consideration of Refe·rral in the Event of No Settlement. 

Aasuminq that attempts at neqotiation at this point are 

fruitlesa, the R~qion must make a final determination of the 

diapoaition of the ca••· The relevant factors to be conaidered 

are the same aa thoae for removal action cases: 

(a) th• s~renqth-of evidence connectinq the potential 

defendant(•) to the site:28 

(b) t:be availa))ility and merit of any defense. (See 

CERC:Ll 1107): 

28; In th• ca•• of larqe remedial actions with PRP ••arches 
done early in th• proqram, the PRP search ahould be reviewed and, 
as appropriate, upgraded, before a decision is made to close-out 
the ca••· 
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the Comprehgnsive Environmental Response, Compensation. and . 
Liability Act of 1980, (OSWER Directive No. 9832.1) and 

Procedures for Documenting Costs tor CtRC!.A 5107 Actions, (OSWER 

Directive No. 98Z2.0-la). In addition, the referral should 

anticipate the defense that the response was inconsistent with 

the national continqency plan. The referral should comport with 

the applicable quidance and include or reference the 

administrative record, PRP search, and activity and cost 

documentation. Evidence substantiotinq each element of proof 

must be discussed in a litiqation report included in the referral 

packaqe sul)mitted to the Department _of Justice when proceeding 
• 

with a judicial action. At this point, the assembly of evidence 

should merely require updating information previously assembled, 

~, the administrative record, cost documentation, the PRP 

search report. 

Referrals seeking the recovery of costs expended in a· 

remedial desiqn and remedial action should occur concurrently 

with the initiation of on-site construction of the remedial 

action. RD/RA referrals should not affect the schedule ot desiqn 

or construction. Where _remedial desiqn and remedial action are 

divided into operable units, referrals should occur concurrent 

with th• initiation of each remedial action operable unit.29 The 

29; Section 113(9) of CERCLA provides that in coat recovery 
actions under section 107 "the court shall enter a declaratory 
judqment on liability for response co•ts or dama9es that will be 
bindin9 on any subsequent action or actions to recover further 
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Agency will defer beyond this date the filing of a remedial case 

only in limited circumstances for technical or strateqic reasons. 

Once a case for the recovery of remedial action costs has 

been referred to the Oepartm~nt of Justice, the Reqion must 

periodically document on-going costs incurred and submit these 

costs to DOJ. The litiqation team should discuss the frequency 

and timinq of the periodic cost up-dates. 

• 

.· 

response costs or damaqes." 
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CERCLA SS l04(e) and l22(e)(3)(B). The attached guidance 
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septeinber 10, 1984, to the· extent that the earlier guidance 
addressed information gatherinq under CERCLA Sl04(e). 
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I. IN'!'ROPtzc;TJ;OH 

The Comprehensive Environmental Response, compensation, and 

Liability Act of 1980 <CERCLA>, as amended by the Superfund 

Amendments and Reauthorization Act of 1986 (SARA>, provides EPA 

with several methods of obtaining various types of information 

from a wide range of entities l. Section l04(e), entitled 

"Information Gathering and Access,• grants EPA the authority to 

issue •information requests.• Section 122<e><J><B>, entitled, 

•collection of ~ormation,• authorizes the use of 

administrative sW:rpoei)as. These information-gathering tools and 

enforcement powers represent a significant improvement in EPA's 

1 This guidance focuses solely on information 
gathering in the context of civil enforcement. In 

instances where a criminal enforcement action is contemplated or 
pending, Regional personnel should consult with OECM - Office of 
criminal Enforcement, before proceeding with information 
gathering under CERCLA. 
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ability to obtain inf6rmation. A full exercise of these 

authorities, includinq takinq enforcement action when necessa:y, 

can aid considerably in the ·1m~lementation of CERCLA, and the 

attainment of statutorily manda~ed qoals. 

This quidance 2 serves two purposrs: 1) it qives an overview 

of the information-qatherinq tools un(er CERCLA S5104(e) and 

122(e)(3)(8), and 2) it focuses on the steps to be taken 

throuqhout the information-qatherinq process to ensure that EPA 

is in the strongest possible p0sition to enforce an information 

request or sUl:)poena, 3 if necessary. 

II. BACIGRQtJNJ) 

A. Prior Intgrmgt.ion-Gatherinq lwthorities 

Prior to the enactment of ~. information reqardinq 

hazardous waste sites was qathereQ primarily under the pre-S1'RA 

provisions of CERCI.A Sl04(e) and RCRA 53007. Section 104(e)C5l, 

authorizinq administrative orders, civil actions and penalties 

of up to $25,000 for each c1ay of noncompliance, now eliminates 

the nee~ to incorporate RCRA 53007 solely for enforcement 

purposes. However, in appropriate circumstances where RCRA 

information qather1n9 authorities are applicable, Rec;ions may 

2 · 'l'hia quidance replaces existing quidance entitled·, 
•Policy on· Enforcing Information R~e~ts in · 

Hazardous Waste cases,• dated September 10, 1984, to the extent 
that the previous quidance addressed information gathering under 
CERCLA Sl04(e). 

3 CERCLA Sl09(a)(5), as amended, also authorizes EPA 
to t• -~~ a'1ministrati ve subpoenas •in conjunction with 

hearinqs• on Class I administrative penalties. This quidance 
does not specifically address the use of administrative 
sUl:)poenas in that context. 
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still conai4er citinq 53007 since RCRA provides the option of 

enforcement in a proceeding before an administrative law judqe.4 

The administrative subpoena-authority in CERCLA 5122 is new 

to CERCLA. However, it is rimilar to the authority contained in 

Sll(c) of the Toxic Substan·.es Control Act (TSCA), JS u.s.c. 
2610(C). 5 

B. Administratiye Infopnation-Gat,herinq Distinguished from 
piscoyerv 

As an initial matter·, a distinction must be drawn between 

an investiqation conducted by an administrative aqency such as 

EPA and the information-qatherinq that commonly takes place 

durinq the ~iscovery phase of a civil action. 1'11 administrative 

investiqation is related in some way to implementation of an 

aqency • s statutory responsillili ties·. The manner and extent of 
. . . 

the investiqations are prescribed by the authorizinq statute. 

such an investiqation may ultimately lead to the filinq of a 

civil action, (at which time both parties may be allowed 

discovery), or it may simply be related to an aqency•s ongoing 

oversiqht activities. 

4 More extensive quidanc:• on information-qatherinq 
under RCRA 53007 may be found in the quidance, 

"Policy aa.Bnforcinq Information Requests in Hazardous Waste 
cases,• a.ell, Sept~~ 10, 1984. 

S Th• use of TSCA Sll(c). subpoena aut.hority was 
recently upheld by \.he Ninth Circuit in m, v. 

Alyesk,a Pipeline Sery. cg., 836 F.2d 443, 446-48 (9th Cir. 
1988). In that case, the Court upheld the use of a TSCA 
subpoena to gather information relevant to a lawful inqui~t 
under TSCA, even thouqh the Court recoqnized that other 
environmental statutes, specifically the Clean Water Act, may 
later prove to be a more appropriate means of addressinq the 
environmental problem under investigation. 
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oiscoV9ry, on the other hand, is conducted after an action 

is filed in court. The Federal Rules of Civil Procedure govern 

the manner and scope of this. type of information-gathering. 6 

Durinq the course of both an administrative investigation 

and discovery, a party may be required to provide oral testimony 

or produce documents. 7 However, the information-gatherinq 

tools used in an administrative investiqation, and discussed in 

this quidance, are not the leqal or functional equivalents of 

the more familiar interroqatory, deposition or request for 

production of documents. 8 

6 Nonetheless the Aqency is not precluded from usinq 
its administrative information qatherinq authority 

once a civil action is commenced. In re Stanley plating co .. 
Inc.., 637 F. Supp. 71 (D. Conn. 1986), united Sta:tes y. Bro;cning 
- ferris Chgisal servic;es. et; al., No. 87-317-B '(M.D. La., 
November 16, 19_87 >. 

7 It should be noted that since there is no 
opportwiity for cross-examination, testimony 

obtained by administrative sUl:>poena might not be admissible at 
trial. If the Aqency wishes to preserve a respondent's 
testimony for trial, rather than use it only to develop other 
admissible evidence, two options are available. First, when it 
becomes clear that the testimony is necessary for trial, the 
respondent's deposition can be taken in the .usual course of 
discovery. Alternatively, if the Aqency expects to bring an 
enforcement action and it is not likely that the respondent will 
be available later cSuring the discovery phase of the case, it 
may be pouible to preserve a witness' testimony pursuant to 
Fed.R.C1•.P. 27 either in lieu of issuing an administrative 
sUl:>poena, or following the issuance of a subpOena. smt, 
petition ot Gary Cgmt;"r. I Iru:., 96 r.R.D. 432, 433 CD.Colo. 
1983), A,sh y. Cort., 512 r. 2~ 909. 911-913 (3d Cir. 1975), In re 
Boland, 79 F.R.D. 665, 667 CD.D.C. 1978), Petit;ign gf Beniaptin, 
52 F.R.D. 407 (E.D. La. 1971). 

8 The Notes of the Advisory committee on the Federal 
Rules ,· C-ivil Procedure explicitly state that the 

provisions of Fed.R.Civ.P. 45 (SUl:>poenas> do not apply to 
administrative subpoenas. Other Rules are less explicit but are 

<continued ... l 
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In D.J. y. Mort.on Salt Co., 338 U.S. 632, 642-643 (1950), 

the supreme court described the difference between 

administrative investigatory power and a court's adjudicatory 

power in the following manner: 

The only power that is involved here is the power to 
get information from those who can best give it and 
who are most interested in not doing so. Because 
judicial power is reluctant if not unable to swnmon 
evidence until it is shown to be relevant to issues 
in litigation, it does not follow that an administrative 
agency charged with seeing that the laws are enforced 
may not nave and exercise powers of original inquiry. 
It has a power of inquisition, if one chooses to call 
it that, which is not derived from the judicial 
function. It is more analogous to the Grand Jury, 
which d.oes not depend on a case or controversy for 
power to get evidenc£ ~ut can investigate merely on 
suspicion that the law is being violated, or even 
just because it wants assurance that it is ~ot. 

Limitati~ on this information seeking· power do exist. 

However, the limitations thamsalv~s are narrow in scope . . 
Of course a governmental investigation ... may be of 
such a sweeping nature and so unrelated to the matter 
properly under: inquiry as to exceed the investigatory 
power ••• But it is sufficient if the inquiry is 
within the authority of the agency, the demand is not 
too indefinite anc1 the information sought is 
reasonably relevant.~ at 652 <citations omitted). 

Thus, there are three basic: parameters which are relevant to a 

request for information or an administrative suJ)poena. It must 

be: 

8 c ••• continued> 
also, by their terms, inapplica...>le. ror example, red..R.Civ.P. 
26 (General Provisions Governing Discovery> contemplates.an 
ongoiny ~versight role of the court. In administrative 
in~ormation gathering, the court has no role unless specifically 
petitioned by the government to enforce a subpoena or 
information request. a.a, Belle roµrch• pipeline cg. v. y.s., 
751 r.2d 332, 334 (10th Cir. 1984), citing Reisman y. Caplin, 
375 U.S. 440, 84 s.ct. 508, 11 L.Ed.2d 459 (1964)". 
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l. Within the widerlyinq statutory authority of the aqency; 
2. s~ficiently definite/specific; 
3." Reasonably relevant to the aqency•s basic inquiry. 

In addition, it should be noted· that courts may also consider 

whether a request is W'lduly burdensome. 9 

III. pa.gGM'p;P AUTBQRTTX TO USE IN[OftMATION GATHtRING TOOLS 

On January 23, 19r7, the President siqned Executive Order 

12580 deleqatinq information-qatherinq authority in SS l04(el 

and 122 to the Administrator of EPA. 10 This authority was, in 

turn, de199ated from the Administrator to the Assistant 

Administrator for Solid Waste and Emerqency Response, the 

Assistant 1'dministrator for Enforcement and Compliance 

Monitorinq and the Reqional Administrators by Deleqation 14-6, 

"Inspections, Sampling, Information Gathering, SuJ:)poenas and 

Entry for Response,• signed on September 13, 1987. 

Under Delegation 14-6, the authority of the Reqional 

Administrator and the Assistant 1'dministrator for Solid Waste 

and Emerqency Response to issue compliance orders or sub'° ~nas 

is limited by the requirement that they first consult with the 

Assistant Administrator for Enforcement and Compliance 

9 see, Jl..SL,., r.T.C. v. T@XAGO, 555 F.2d 862, 882 (O.C. 
Cir. 1977), where the court stated, 

.. 
the question is whether the demand is unduly 
bUrdensome or unreasonat»ly broad. some burden on 
subpoenaed parties is to be expected and is 
necessary in furtherance of the agency's leqitimate 
inquiry and the public interest. 

10 The Administrator's authority, however, is limited 
with r499ard to federal facilities. (See Sections 

J(j)(l) and 3(b)(l) of Executive Order 12580.) 
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Monitoring or his/her designee. on November 19, 1987, tne 

Assistant Administrator for Enf~rcement ar.d compliance 

Monitoring redelegated his consultation autnority under 

Delegation 14-6 to the Associate' Enforcement counsel for Waste. 

IV. SCOPE Ml) TIM!NG OF UUORMATIQL GATHQ.INQ PROCtPtJRES 

~. Information Bequests 

The scope of investigation authorized by CERCI.A Sl04<e> 

is broad. CERCI.A Sl04(e)(2), as amended by~. provides: 

Any [duly authorized] officer, employee, or represen
tative [of the President] ... may require ·any person 
who has or may haye information relevant to any of 
the following to furnish, upon reasonable notice, 
information or documents relating to such matter: 

<A> The identification, nature, and quantity of 
materials which have been or are qener~te(, t~eated, 
stored, or disposed.of at a vessel or facility or 
transported to a vessel or facility. 
CB) The nature·or extent of a release or threatened 
release of a hazardous .. sUl;)stance or pollutant or 
contaminant at or from a vessel or facility. 
<C> Information relating to the ability of a person 
to pay for or to perform a cleanup. 

In addition, upon reasonable notice, such person 
either (i) shall grant any such officer, employee, or 
representative access at all reasonable times to any 
vessel, facility, establishment, place, property, or 
location to inspect and copy all documents. or records 
relating to such matters or Cii) shall copy and 
fu.rniah to the officer, employee, or representative 
all such documents or records at the option and expense 
of auch person. (Elllphaais added.) 

Section 104<•><1>" provides: 

Th• authority of this subs.action may be exercised 
only tor the purposes of determining the need for 
response, or choosing or taking any res~~nse action 
under this title, gr otherwise enforcing th• 
proyiair-~~f this title. CEmphaSis added.) 
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Initial attempts to qaciler information a.bout a qiven site 

commonly will be throuqh the·use of information requests issued 
. . 

under CERCLA Sl04(e). While an information request may be sent 

in advance of a qeneral notice letter, as a component of the 

qeneral notice letter, or after the qeneral notice letter, as 

needed, ll an effort should be made to issue initial informati~n 

requests earlier rather than later in the PRP search process to 

aid in the process of establishing liability and clarifyinq the 

universe of PRPs. Initial information requests typically should 

seek the following types of information: 

-relationship of the PaP to the site; 

-business records relating to the site, including, 
but not limited to, manifests, invoices, and record 
~o~;· 

--any data or reports regarding environmental moriitorinq 
or environmental investigations at the site; 

-descriptions and quantities of hazardous substances 
transported to, or stored, treated or disposed at 
the site; 

-any arrangements made to transport waste material to 
the site; 

-names of any transporters used in conn6ction with 
the site; · 

-where financial vial>ility is or will be at issue, and 
the ~ency is unable to assess financial viability 
etf~ively .~ough review of publicly available 

ll ror further information on notice letters, their 
timing, and content, see "Interim Guidance on Notice 

Letters, Negotiations and Information Exchange," 53 Fed. Req. 
5298 (Feb. 23, 1988). 
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data, 12 information relatinq to ability to pay for or 
perform a cleanup; 13 

Where financial viability is _or wlll be at issue, 

information requests reqardinq insurance coverage should strike 

a balance between the need to make an initial determination 

a.bout the extent of an insured's cov&~aqe and the need to avoid 

requirinq an insured to construe the coveraqe of its policies. 

If a request is overly specific, and a party <the insured) fails 

to identify insurance that may afford coveraqe r99ardin9 a 

response action, the insurer may attempt to use that failure to 

identify the policy in the information request to avoid payment 

12. The ability to obtain financial information a.bout a 
PRP from a source other than the PRP itself is 

limited by the Right to Financial Privacy Act, 12 u.s.c. 3401, 
~ a.eg., which limits Government access to a customer's · 
financial records at a financial institution in accordance with 
the provisions of the Act. In most cases, tt will not be 
necessary to seek information about a PRP's assets from a 
financial institution. That information can be obtained from a 
PRP as a condition of negotiation if the PRP raises ability to 
pay as an issue. If circumstances arise where a Reqion believes 
that it is necessary to obtain information from a financial 
institution, it should first consult with Headquarters. 

13 Under CERCIA Sl04Ce>C2>Cc>, EPA now has explicit 
. authOrity to request informatio~ relating to the 

ability of a person to pay for or perform a cleanup. Before it 
was amended, CEila.A Sl04 authorized EPA simply to obtain 
•informatiGD relating to [hazardous] sul)stances.• EPA typically 
construed tllia language to include all information that EPA 
considered. relevant to .. !'f\Y aspect of enforcement. In u.s. y. 
Charles Geqrqe 'l'nc:Jcinq co., 624 F. Supp. 1185 (D. Mass .. ), aff 'd 
smother grounds, 823 F.2d 685 Clst" Cir. 1987), the c·ourt took 
issue with EPA's broad interpretation of •information relating 
to (hazardous] sul)stances• and denied EP7\'s requ&o~ for 
information relating to a defendant's ability to pay for or 
perform a cleanu~. The court held that information about assets 
and insurance cc. ==-a;e •in no way informs EPA a.bout the 
hazardous S\ll)Stances involved.• 624 F. Supp. at 1188. This 
decision is no longer supported in light of CERCLA Sl04Ce><2><cl. 
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under th• policy. railure to iden~ify the policy in a response 

t~ an infonnation request may tend to show that the insured did 

not intend to address that type of liability ~ith the policy in 

issue. Such subjective intent is often critical in litigation 

over· t~e extent of coverage of insurance policies. The ultimate 

result miqht be that potentially fewer funds would be available 

for a response action, and the potential for settlement 

diminished. 

Hence, requests for information a.bout insurance policies. 

should be as· neutral as poss il:>le. Rather than seeking 

information a.bOut discrete. periodS of time during which it is 

suspected that a given party may be active at a situ, the 

information request should cover the period from the first known 

instance of waste disposal to the present. Terms such as 

"pollution exclusion,• •sudden,• •non-sudden,• or •accidental• 

should be avoided and the insured should not be asked to state 

whether its insurance contains such exclusions or coverage. 

Instead, the information request should simply ask the insured 

to provide a !iat of all property and casualty insurance <e.g. 

comprehenaive general liability, environmental impairment and 

automol:>ile.liability insurance> and to specify the insurer, 

policy, effective dates, and per occurrence poli~~ ti~its for 

each policy. In tbis way, the Agency obtains the information it 

needs to make an initial determination about insurance coverage, 

and the insured has not compromised any potential insurance 

coverage should it ultimately be lial:»le for any response costs. 



.. , 

ll 

In the alternative, the insured may always be qiven the option 

of providing copies of the policies themselves. A similar, 

general request a.bout directors~ ~d officers' insurance may 

also b~ made in situations where personal liability ~f a 

corporation's direct< rs or officers is or will be at issue. 

Information requtsts sho111d include a brief identification 

and description of the site, a citation to the statutory 

authority, and a general statement setting forth the purpose of 

the request and its relation to the overall case. An 

information request should also state the date by which the 

recipient must respond or adequately justify his inability to 

respond. This due date should reasonably reflect ~e type and 

volume of information that the agency anticipates will be 

responsive to the request. Thirty.days is usually adequate. In 

addition, the information request should state that the 

respondent may have an opportwiity for consultation with the 

Agency, and that failure to respond may give rise to a ~, \lty. 

An information request should also require the recipient to 

indicate the types of files searched in response to the request·, 

and ask the recipient to sUbmit an affidavit describing his 

search efforta if the search does not disclose any of the 

information sought. l•· 

14 Previous guidance, •Policy on Enforcing Information 
Requests in Hazardous Waste cases•, September 10, 

1984, suggested that an affidavit be requested in a second, 
•reminder• letter. However, by including an affidavit request 
with a request for a description of the types of files searched 
in the initial information request, one can more quickly 

(continued ... > 
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A model information request, largely developed by Re9ion I, 

is attached as Attacmnent l. 

B. Ac!miriistrative Sµ,hpoenas. 

Section 122<e><l>CB> gives EPA the power to issue ·· 

administrative sUbpoenas requirin9 the attendar.ce and testimony 

of witnesses <referred to as a subpoena~ tes·:iticandum) and 

the production of documents <referred to as a subpoena duces 

tecum>. such su.bpoenas may be issued as is "necessary and 

appropriate• for performinq a non-bindinq preliminary allocation 

of responsil>ility <DAR> •or for otherwise implementinq• CDC!.A 

Section 122. 

Since th• language of 5122 is broad and permits the use ot 

administrative su?Jpoenaa "for otherwise implementinq [Section· 

122],• there is no requirement that EPA first decide to prepare 

an NBJUl before issuinq an administrative subpoena or that the 

information qathered by an administrative subpoena be used only 

tor an NBM. 15 Instead, an administrative su.bpoena may be used 

once the Agency haa begun to implement th• settlement process 

under 5122 Ce.9. through initiation of informal discussions or 

14 . ( .••• continued) 
determine Vllic:h information requests should be followed up with 
an enfore r 1nt action. 

15 &onethelua, th• tac:tora that may be considered when 
preparing an ~ are a useful outline of th• types 

of information that. may be reached, at a minimum, vi th an 
administrative su.bpoena. These factors. are set forth in 
5122(e)(3) and include: •volume and toxicity of wastes, strenq~h 
of the evidence, al:lility to pay, litigative risks, public 
interest considerations, prec:edential value, and inequities and 
aqqravatinq factors.• • 
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formal negotiations with some or all affected PRPs, or where the 

Aqency judges that available information points to favorable 

prospects for settlement). Since the.use of administrative 

~Ul>poenas may be judicially challenged, it is important to 

.dentify and document the reasons relied upon in decidinq t~ use 

the authority in 5122(e)(J)(B). In particular, it is import.JJlt 

to be a.ble to show how the suJ:>poena's issuance either furthers 

the NBAR process or meets the criteria of "otherwise 

implementing this section." 

Althouqh there is no statutory prohibition against doinq so; 

a suJ:>poena qenerally should not be used in the first instance to 

gather information. Rather, a Sl04Ce> information request is 

the preferred method of obtaini.ng information. 

v. SQ.VIC!; or INJ'ORW\TION uom:s:s Nm SJmPOENM 

Information request letters are a formal means of obtaininq 

information, and consequently should be served by reqistered or 

certified mail, return receipt requested. <Note that •. 1 

serving any document by r99istered or certified mail, post 

office ~~x addresses should be avoided.) 

Service of a subpoena can be effectuated in a number of 

ways depending upon·the circumstances of the investigation. 

Whenever possible, personal servic~ is preferable, especially 

when it is U ~-.1y that the suJ:>poena may be ignored or 

challenqed. When personal service is not practical, a s\lDpoena 

can be served by registered or certified mail, return receipt 

" requested. Regardless of the method of service, the correct 
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person must ?>e served. Service upon a ~omestic corporation, or 

upon a partnership or other unincorporated association, should 

be made by personal service or certified mail to an officer, 

partner, manaqinq or qeneral aqent, or to any other person 

authorized by law to receive service of process. The person 

~~rvinq the subpoena, includinq the person who actually mails 

the subpoena when that method of service is used, must complete 

an affidavit of service 't the time of service. <See Attachment 

2 for a model subpoena and affidavit of service.> 

The statute places no explicit limit on the distance that a 

witness ~Y be required to travel to appear in response to a 

subpoena. Potential locations for such an appearance include an 

EPA regional office, EP1' Headquarters, a local o.s. Attorney's 

office, a court reporter's office;- or any other location 

considered appropriate under the circumstances. 

VI • GENEQ.L QUE PBOCJ:SS CQNSIPQAT!ONS IN I?MSTIGATIVE 
PROCEEDINGS PlJRSJJl\NT TO Ml NllaN±STRM'IVE SUBPOQP, 

A. Agency M1udic;atiQM an4 Investiqa,ticna pistinquished 

When an agency sucll as the ~ orders a person to appear at 

an agency proceeding, th• procedural rights of the person 

ordered to appear "Vary depending upon whether th• agency's 
-purpose i• to adjudicate or to investigate. Examples of EPA 

adjudication include th• issuance of compliance orders or the 

ass"." .sment of civil penalties under Sl008(a) of RCRA. ·aefore 

the Agency may issue a compliance order or assess civil 

penalties under RCRA S3008(a), the person against whom the 

Aqency is takinq action is accorded the procedural rights set 
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forth in 40 CJ'R Part Z2. 16 These rights are similar to those 

of a defendane in a civil trial and include the right to notice, 

to submit evidence, and to cros·s-examine. 

In contrast, when an agency issues an administrative 

Subfoena pursuaJ.t to Sl22(e)(J)(B), its purpose is only to 

invGstigate ,j". gather information and "it is not necessary that 

the full panoply of judicial procedures be used." Hannan y. 

Larche, 363 U.S. 420, 442 (1960). 

[W]hen •.. agencies are conducting nonadjudicative, fact
finding investigations, rights such as apprisal, 
confrontation, or cross-examination generally do not 
obtain. 14. at 446. 

Despite this limitation, a witness may nonetheless invoke 

his Fifth 1'mendment privilege as to particular queseions 

presentinq a threat of self-incrimination. u.s. y. Malnik, 489 

!'.2d 682, 685 (5th Cir. 1974). 

B. Role of Witn,ess' Counsel at A¢ministratiye Sµhpgena 
Proceedings 

The practical effect of the fact that witnesses have limited 

procedural rights during inf ormation-qatherinq under an 

administrative sUbpoen. is that the role of a witness• counsel 

is limited. Although SSSS(b) of the Administrative Procedure 

Act CAPA) pro.ides a person with the right to counsel at any 

16 Part 22 procedures ~o not a~~ly to compliance orders 
issued under CER~A Sl04Ce>C5). Due process is 

assured under Slu4(e)(5) by the statutory requirements that the 
respondent have an opportunity to confer with the Agency prior 
to issuance of the order (discussed below> and that orders be 
enforced by commencinq a civil action. Similarly, Part 22 
procedures do not apply to the assessment of penalties under 
Sl04Ce> as that can only be accomplished by commencing a civil 
action. 
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aqenc:y proceeding at which he is compelled to appear, 

"~~P~~sentation• under tne ~A "v~ries in meaninq dependinq upon 

the nature of the function beinq exercised." F.c.c. y. 

scnreiber, 329 F.2d 517,526 (9t~ Cir. 1964). 

(W]hile counsel may, a~ a matter of riqht, object and 
argue objections on thr record, just as he may, as a 
matter of riqht, cross-examine and call witnesses in a 
trial-type adjudicatory proceedinq, these rights do not 
exist in the fact-findinq, nonadjudicative investiqation 
unless specifically provided by statute or duly 
promulqated rules. The riqht to object and argue 
objections on the record is not to be implied, here, 
from use of the word •represented• [in the 
Administrative Procedure Act.] 
~ 

Thus, although s@poena proceedings under CERCLA are recorded, 

and the.witness is under oath and may have an attorney present 

for consultation, counsel for the witness is not allowed to 

"speak to the record,• to cross-examine, to aid in developing· 

testimony, or to otherwise "coach• the witness .. Furthermore, 

other parties potentially affected by the investiqation do not 

have a right to be present during the questioning. 

A. Intgrmatign Requeata 

1. Initial Sttpl 

Wh.n tz.. deadline for responding to an information request 

has passed, a reminder letter should be sent to the unresponsive 

information request recipient, 1) informing ~.he recipient that 

Sl04(e) provides for a penalty of up to $25,000 per day for 

noncompliance, an4 2) stating the date after which a civil 

judicial or administrative enforcement action may be initiated. 
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The reminder letter should also provide an opportunity for 

ccnsultation. 17 This will fulfill the requirement of 

Sl04(e)(5)(A) if enforcement by· administrative order is 

contemplated and should also fulfill any due process 

requirements for record review. <See sectiC' ~i VII. A. 4. , "sco.;>e 

of Judicial Review,w below.) Whenever a recipient to.,j(es 

advantaqe of an opportwiity for consultation, the issuinq 

official should send a letter to the recipient smnmarizinq any 

contacts with the recipient., and statinq EPA's resolution of any 

objections. If there is no response or if the response to a 

request is still WlSatisfactory after the reminder letter 

deadline has passed_, ~ may ~ompel compliance w! t:Jl :he request 

throuqh ei"ther an administrative or judicial action. 

2. AOJginistrat,iye Orders tg Compel Cgmpliaru;e 

Under CERCLA Sl04<e><S><A>, EPA can issue an administrative 

order directinq compliance with an information request. Each 

administrative order should include a findinq by the Reqional 

Adminis~rator that there exists a reasonable belief that there 

may be a release or threat of release of a hazardo11s substance 

and a deac:ription of the purpose for which th• information 

request vaa issued. Th• order should state the date on which it 

becomes effective and ·also advise. the respondei,~ Wl.at penalties 

17 The statute leaves the decision whether to provide 
notice and opportwiity for consultation to the 

discretion of t·, ... A,·ency. However, the Agency believes that it 
is in the best in~erests·of all concerned to provide an 
opportunity for consultation whenever possible, particularly 
prior to the issuance of an administrative order. 
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of up to $25,000 per day may be assessed by a court against any 

party who unreasonably fails ·to ~omply with the order. 

In addition, the order should note that an opportunity for 

consultation was provided and should briefly summarize any 

contacts with the respondent. 18 

3. Ciyil A'tiorus to compel compliance 

Alternatively, or in the event that· an administrative order 

does not lead to compliance, EPA, through OOJ, can commence a 

civil action under Sl04(e)(5)(B). 19 In that civil action, EPA 

can see.Jc injunctive rel·ief and/or civil penalties not to exceed 

525,000 per day for each day of noncompliance. 

A referral to OOJ for an inadequate response or no response 

18 Normally, the consu~tation requirement will be 
fulfilled by offerinq the recipient an opportunity 

to contact the EPA with questions or objections, in the 
infonnation request itself or in any subsequent reminder letter. 
Given this prior opportunity for consultation and the· narrow 
scope of the order, it qenerally will not be productive ~o delay 
the order and offer another opportunity for consultat~c= 
However, if it is likely that additional discussion will lead 
directly to compliance, and the extra delay does not result in 
an unreasonable threat to human health or the environment, the 
Region may provide another opportunity for consultation prior to 
issuance of the order. 

19 section 104(e)(5)(B) states: 

The Pre•ident may ask the Attorney General 
commmice a civil action to compel compliance 
with a request ~ order r~ferrea to in 
su.bparaqraph (A). 

EPA's ability to commence a civil action without first issuing 
an administrative order to compel compliance under Sl04Ce> was 
upheld in o.s. y. Charles George Tpiskinq co., No. 85-2463-WD 
(lst Cir. March 31, 1988). See also, y.s. y. Northsi4e Sanitary 
Landfill. Ins., No. IP 88-172-C, (S.D. Ind. April 12, 1988). 
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at all should include all evidence needed to support the case. 

This includes evidence or f indinqs that: 

(l) ~.has a "reasonable basis to believe that there may 

be a ~Alease or threat of a release of a hazardous suJ:>stance, 

pollutant or conTaminant• at a qiven site or vessel; 

(2) the info.~tion request was issued for the purpose of 

determining the need for a response or choosing or ta.king any 

response action under CERCLA Title I, or otherwise enforcinq 

CERCLA Title I, with respect to the site or vessel; 

(J) the respondent was requested to provide information 

relating to one or more of the three catec;ories of inf.ormation 

identified in 5104 < e> < 2) .<A>-<C> ; 

(4) respondent did not comply.with the request in a timely 

manner. ·· 

(5) where appropriate, respondent should pay a civil 

penalty, recommended at S~ • (See Section VII.A.S., 

"Penalties,• below.> 

In addition, the referral should include proof of service 

and should add.res• possible defenses, such as that a good faith 

effort waa made to comply, or that the request for information 

or doCUlllell&a ia arbitrary and capricious, unduly burdensome, an 
.. 

abuse of discretion or otherwise not in accordance with law. 

The decision to either issue an administrative order or 

initiate a civil action must oe made on a case-by-case basis. 

Where there is r .;o . to believe that an administrative order 

will not bring immediate compliance, a civil action should be 
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favored. ror example, if the recipient of an information 

request haa made little or no effort to respond to the request, 

or has a history of disreqardinq requests tor information or 

delaying responses to requests, issuing an administrative order 

may serve little purpose. Wh ·.1e an administrative order 

typically can be issued wi thi ·l a shorter period of time than a 

complaint can be filed, the overall duration of the enforcement 

action may well be extended if the administrative order is 

disreqarded since enforcement of the order will be throuqh the 

referral and filing of a civil judicial action. 

4. scope of Judicial Reyi::y 

In an action to enforce an information request ~r an 

administrative order for compliance with an information request, 

the court's review is limited.to.cpnsidering whether the 
. . 

information request is •arbitrary and capricious, an abuse of 

discretion, ·or otherwise not in accordance with law." 

Sl04(e)(5)(8)(i1). 20 This clearly limited review should not 

serve as an opportunity to review other aspects of the case, 

20 Judicial review is not thusly limited when the 
amount of the penalty is the issue before the court . 
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~uch as remedy selection or liability. 21 (c.f... u.s. y. western 

Proc;essinq. Inc;., No. CSJ-252M (W.D. Wash. February 19, 1986). 

In cases where the Agency has.provided an opportunity for 

consultation regarding the administrative order, and has created 

an administrative record reflecting the parameters and ~lements 

noted on pages 6 and 19, above, i..he Government may arqi..4 that 

judicial review of the administrative order should be limited to 

an administrative record. This argument is based upon the 

language in Sl04(e)(5)(B) that provides for judicial review 

under the arbitrary and capricious standard. The success of 

obtaining record review hinges on providing and documenting 

adequate procedural due process administratively. 22 

S. Penaltiea 

Under Sl04(e)(S,<B>.<1i> of CEaCLA, civil.penalties may be 

assessed against any person who unreasonably fails· to comply 

21 Related to the scope of judicial review is the 
degr.. to which a defendant may engage ir. ~ ~every 

once an enforcement action is initiated. Discovery gene. .ly is 
restricted in enforcement proceedings involving administrative 
sul:>poenas <seen. 27, infra) and similarly, should be restricted 
in actions brought under Sl04<e' of CERCLA. If discovery is 
allowed at all in a given action, th• Government's position i~ 
that 1%s scope sl2o1lld be limited to addressing the parameters 
tor adminiatrative investigations noted on page &. 

22 It may also be possible to seek record review of 
an inforila.&tion request withOut first issuing an 

administrative order since CERCLA Sl04(e)(5)(Bi(ii) provides for 
review of both information requests and administrative orders 
under an arbitrary and capricious stcandard. Before seeking 
record review of an information request, the Agency would first 
have to provide sufficient procedural due process, including ::l 
opportunity for consultation, and an administrative record would 
have to be created reflecting· th• parameters and elements noted 
on pages 6 and 19, al:>ove. I 

"'<·. 
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with th• iDitial infcrmation request or subsequent compliance 

order. The question of ~hether to seek penalties may arise in 

two situations: 1) where injunctive relief is souqht to compel 

the respondent to answer the information request and penalties 

are sought in addition to injunctive relief; a.1d ·2> where the 

respondent has answ~red the information request, albei~ not in a 

timely manner, and penalties are the only relief sought. 23 

In both situations, to support penalties, the evidence must 

demonst·rate: l > that the information request is enforceable, 24 

and 2) that the respondent's conduct was unreasonable. To 

assess the reasonableness of a respondent's conduct, and thus 

determine whether to seek penalties, R941iona1 perqun~sl should 

consider factors such aa the respondent's goOd faith or lack of 

good faith efforts to comply with··th• information request, and 

23 In information request enforcement actions, 
penalties can be assessed against a respondent even 

if he eventually complies with the information request. see 
e.g .• Q.$. y. Liyiola, 605 r. Supp. 96 (N.D. Ohio 1985), U.S. y. 
cn1·r111 Geprqe 'l'rJ1Ckinq cg., 823 !'. 2d 685 (lat Cir. 1987 >. 

2• For an information request to be enforceable, it 
. m18t conform to the basic parameters noted above on 

paqe 6. Any issue of .. the reasonableness of the information 
request itself is subsumed by these parameters. rius, once it 
is determined that an information -request is enforceal:>le, the 
focus in terllUI of li~ility tor penalties is limited to the 
respondent's conduct. The statute provides that a civil ~analty 
may be imposed •against any person who wireasonably fails to 
comply with• an Agency request or administrativ• order. ra~lure 
to respond adeq·· ·e~y to an information request is presumptively 
unreasonal:>le, and the recipient of the request bears the burden 
of proving that noncompliance with that request is in fact reasonabl 
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any willfuJ.ness or n99liqence associated with the respondent's 

actions. 25_ 

8. Sµhpgena1 

l. Jurisdiction and Venue 

If a respondent to an administrative subpoena refuses to 

appear ~u testify or provide documentary evidence, or refuses to 

answer any or all of the questions put to him, the Agency may 

commence enforcement proceedings in u.s. district court. 26 

CERCLA Sl22(e)'(3)(S) states: 

In th• event of contumacy or failure or refusal 
ot any person to obey any such sUl)poena, any district 
court ot th• United States in which venue is proper 
shall have jurisdiction to order any such person to 
comply with suc:h sUl)poena. Any failure to obey such 
an order of the court is punishal:>le by the court as 
contempt thereof. 

venue for .such an action • sha11· l~e in any district court in 

which the release or damages occurred, or in which the defendant 

resides, may be found, or has his principal office.• CERCLA 

Sll3(b). 

'?he deeiaion to seek penalties Should also include 
conaic!eration of the Supra• Court's recent decision 

in Tull y. gpitt4 St;at••, •11 u.s. ~' 107 s.ct. ~· 95 L.Ed. 
2d 365 (1917), Vhic:h provided for a 7th ~endment right to a 
jury trial in the cont.ext of a Clean Water Act enforcement case, 
where civil penalties were sought.by the Government. 

26 All proceedings in the u.s. district col:'-:: must be 
initiated by the Department of Justice on behalf of 

~. The court lacJcs jurisdiction to review the propriety of an 
administrative sUl)poena upon motion of a respondent. Belle 
Fgursne Pipeline Cg. y. U.S., 751 F.2d 332 (10th Cir. 1984). If 
a respondent wishes to challenge a sUl)poena, he may refuse to 
cooperate and force the Government to initiate an enforcement 
action. 
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2. Prosldures tor tnforcing S\ll:lpgena,a 

Enforcement proceedings ar.e oequn by sUl:>mitting a petition 

to any appropriate federal district court seeking an ore1er t.hat 

the respondent show cause why he should not be ordered to comply 

with the sUbpo"!na. (See Attachment 3, model petition.> Although 

Fed.R.Civ.P. bl(a)(J) states that the Federal Rules of Civil 

Procedure apply to administrative sUbpoena enforcement 

proceedings "unless otherwise provided by statute or by rules of 

the district court or by order of the court in the proceedings," 

courts have consistently held that sUbpoena enforcement 

proceedings are smnmary, and that discovery is generally 

inappropriate given the scope of the issues before the court. 27 

To prevent a respondent from attempting to engage in 

discovery prior to the show cause .hearing., the petition may 

include a request that Rules 26-37 and 45 be suspended unless 

specifically reinstituted by the court following the hearing. 

The petition, accompanied by affidavits and 199a1 memoranda, 

must demonstrate that the subpoena was issued for a lawful 

I 

· 27 'rhe court, in its discretion, may order discovery, 
bat only Where the defendant meets the •heavy burden 

of Sh9Vin9 atr- circumstances that would justify further 
inquiry ••• • g.s. y. BrB Petrolewp. Inc;., 703 F.2d 528, 533 
(Temp. Emerg. Ct. App •. ) L quot inCJ a I s I y I .Juren , 6 8 7 r. 2d 4 9 3 , 4 9 4 
<Temp. Emerg. Ct. App. 1982).J ·This bUrden is not a •meager 
one •.. [the defendant] must come forward with facts suggesting 
that the subpoena is intended solely to serve purposes outside 
the purview of the jurisdiction of the issuing agency.• N.L.R.B. 
y. Interstate Dress Carriers, 610 F.2d 99, 112 (3d Cir. 1979) 
<emphasis added ~it,tions omitted). See also q.s. v. Ms:Goyern, 
87 F.R.D. 590 (M.O. Pa. 1980), Lynn v. Biderman, 536 F.2d 820, 
825 (9th Cir .. > cert. denied aim 11QJL. Biderman y. Hills, 429 U.S. 
920 (1976). 
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purpose aad is relevant to an agency investigation. At the show 

cause hearing, the burden is on the respondent to show that the 

subpoena is unenforceable in some _respect. 

At the conclusion of the show cause hearing, the court may 

order compliance, deny enforcement or mc~ify the subpoena. 

Subsequent failure of the respondent to comply with the court's 

order may result in contempt proceedings against the respondent. 

c. Referrals 

Referrals to the Department of Justice of cases to enforce 

information requests and administrative sUbpoenas will be 

handled in accordance with the procedures set forth in the 

January 14, 1988 memorandwn. from the Assistant Admi~is~rator for 

Enforcement and compliance Monitoring entitled, •Expansion of 

Direct Referral o~ cases to the Department of Justice.• In 

time-critical situations, the procedures outlined in the the 

April 15, 1988 memorandwn from the Acting Associate Enforcement 

counsel for Wasta entitled, •ozCM-Waste Procedures for 

Processing Oral and Other Expedited Referrals• should be 

followed. 

A ~eferr&l to 9Dforce an information request will not differ 

signific~ly troa a referral to enforce most other sections of 

CERCLA. Bov..,er, due to th• s•mzmary nature of ~ ll'C~ion to 

·enforce an administrative sUbpoena, a referral to enforce an 

administrative s\Jl>poena should contain certain addi~.onal 

elements not commonly included in other referrals •. 
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A referral to en!orce an administrative subpoena should 

r.C'r.si.st of a draft petition for. an order to show cause, a draft 

memorandum of points and authorities in support of the petition, 

and a draft order to accompany the petition. The memo~andum of 

points and authorities should ~riefly set out the fact~ of the 

case and apply the le9al standards for enforcement to chose 

facts. In addition, the memorandum should address any arguments 

or defenses that the respondent is likely to raise. 
-

The referral should also contain all necessary exhibits in 

support of the petition, including an affidavit of service, a 

copy of the subpoena, an affidavit supporting the facts alleged 

in the petition froa a person with knowledge of those facts, and 
. anr other relevant material which serves as the administrative 

record documenting the subpoena pi::ocess. 

VII I • DISQAfMQ 

This memorandum and any internal procedures adopted for its 

implementation are intended solely as guidance for em~l•" es of 

the o.s. Environmental Protection Agency. They do not 

constitute r11lemaltin9 by the Avanc:y and may not be relied UP='~ , . 

to create a ri9ht or a benefit, substantive or proc:edUral, 

enforceable at lav or in equity, t>y any person. The Agency may 

take action at variance with this memorandum or its internal 

implementin9 proceduree. 



MODEL Information request 
CERTIFIED ~L [OR OHL] 
RmJRR prrgxn gom:sT!:I) 

(Date] 

(PRP Namel 
f PRP Address] 

• 

Attachment l 
[Note:. No certified or express 

mail to P.O.Boxes] 

Re: Request for Information Pursuant to Section 104 of 
CERCLA [and Section 3007 Of RCRA,] for [Site Name] 
in [Site location) hereinafter referred to as "the Site" 

Dear Sir or Madam: 

The United States Environmental Protection Agency (EPA> is 
currently investigating the source, extent and nature of the 
release or threatened release of hazardous sUbstances, 
pollutants or contaminants, or hazardous wastes on or about the 
[Site Nagae] in [Site Location] (the Site). This investigation 
requires inquiry into the identification, nature, and quantity 
of materials that have been or are generated, treated, stored, 
or disposed of at, or transported to, the Site and the nature or 
extent of a release or threatened release of a hazardous 
sUbstance or pollutant or contaminant at or from :·he $i~a. EPA 
also is seeking information relating to the ability of a person 
to pay for or to perform a cleanup of the Site. 

Pursuant to the authority of Section 104 ot the Comprehensive 
Environmental Response, compensation, and Liability Act 
(CERCLA>, 42 o.s.c. s 9604, as amended, [and Section 3007 of the 
Resource conservation and Recovery Act (RCRA>, 42 u.s.c. s 
6927,] you are hereby requested to respond to the Information 
Request set forth in Attachment A, attached hereto. 

compliance with the Information Request set forth in 
Attachmrnt A is mandatory. Failure to respond fully and 
truthfully to the Information Request within tinaen; reasona,ble 
number gf Mys t;Q r11PQDO, spell out; number and put nwpher in 
parent;h••••, 1.q .. thirty IJO)) days of receipt of this letter, 
or adequately to jU8tify such failure to respond, can result in 
enforc•mL action by ~ pursuant to Section 104<•> of CERCLA, 
as amendelf, [ad/or section 3008 of RCRA.] [Each of these 
statutes/ '!hi• statute] permits EPA to seek the imposition of 
penalties of up to twenty-five thousand dollar~ '~ls,ooo> for 
each day of continued non-compliance. Please be further advised 
that provision of false, fictitious, or fraudulent statements or 
representations ~Y suJ>ject you to criminal penalties under 18 
o.s.c. s lQOl or Section 3008(d) of RCRA. 

This Informat: ... ; rgquest is not sUbject to the approval 
requirements of t.ne Paperwork Reduction Act of 1980, 44 u.s.c. 
3501, et seq. \ 

..... 



OSWER # 9834.10-la 

UNITED STA TES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON. O.C. 20480 

OF,ICE OF 

SEP 2 6 S~-9 SCUD WASTt At-10 EMERCiiNCY AESPOlllSc 

MEHORAHPQM 
SUBJECT: 

FROM: 

TO: 

Waiver of Headquarters Approval tor Issuance ot RD/RA 
· Special Notice Letters at th• Time ot ROD Si9]lature 

aruce K. Diamond, Dir•ct•• -
Ottice ot Wasta.Proqra.ms orceman~OS-500) 
Hanry L. Lcnqest II, Director ~ l 
ott~c• ot EmU9ancy and Remedi~i/(ii8 pons• (OS-200) 

Waste Manaqement Divi•ion Directors, Reqions I-X 
Regional coun.als, Reqion I-X 

Th• IntarilD Guidance on Notice Letters, N.;otiations, and· 
Information Exchanqe (OSWER Directive Number, 9834 .10, ·October 
19, 1987) provides qenerally tor th• issuance of RD/RA special 
notice letters when th• draft FS and proposed plan are released 
to th• public tor comment. Th• guidance further states that if 
th• RD/RA special notice i• ·issued later in th• process ( 1. e. , 
when the ROD 1• •igned) the Reqional Administrator must ootain 
prior written approval from EPA Headquarters. Effective 
illl:mediately, it i• no lonqer necessary to oDtain written approval 
trom the Directors ot OERR and OWP!: to issue special notice 
le~ters at ltOD aignature. 

Aa tba policy statu, the stronqly preferred option is to 
iaawa · special notice when the prcposad plan ia released tor 
public comaent in order to baqin the naqotiationa process early, 
en•ure prompt initiation of remedial deaiqn and remedial action 
and initiate any nec .. aary entorc~t action it neqotiations are 
unsuccesstul. Issuance ot special notice at th• ROD ataqe should 
continue to be th• exception rather than th• rule. 
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Manaqement of· the neqotiations time frames remains a high 
priority and is essential to the successful completion of Rti/RA 
neqotiations and as such, it. warrants continued attention by 
manaqement. This waiver does not chanqe the Reqional 
Administrator's authority to extend th• special notice ~torator-um 
up to 30 days where justified. Beyond that, req1ests .or 
Assistant Administrator extensions to the spaci~l not~ce 
moratorilllll should continue to be submitted in a timel} fashil n. 
Special notice information must be entered into CERCLIS on a 
reqular basis. OWPE will continue to monitor neqotiations and 
provide assistance, as appropriate. 

We appreciate your cooperation. It you have any qu .. tions, 
please contact Michell• Roddy at FTS 382-7790. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

JlN 2 I 1991 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Model CERCLA RD/RA C~n~ o_:cr.e~e . 

Raymond B. Ludwiszewski~1 ~ 
Acting Assistant Administra or f Enforcement 

Don R. Clay~!{_ 
Assistant Administ~a~· r Solid Waste and Emergency 

Response 

Richard B. Stewart JL~t-.....,.' 
Assistant Attorney General 

Natural Reso~rces, U.S. 

Regional Administrators 
Regions I-X 

t;,~ -·I I --
IJ~' (...' V~ 

for the Environment and 
Department of Justice 

Attached is the interim final Model CERCLA RD/RA Consent 
Decree. As discussed below, this document should be used as the 
basis for fashioning remedial design/remedial action settlements 
with potentially responsible parties under Sections 106, 107 and 
122 of the Comprehensive Environmental Response, Compensation, and 
Liability Act, as amended. The Model Consent Decree provides 
boiler-plate language for most provisions in order to standardize 
CERCLA consent decrees as much as possible and expedite 
settlements. The United States will commence negotiations with a 
document which, •for most provisions, is the same document the 
government will insist on in a settlement because it reflects legal 
and procedural terms that have been found acceptable to both the 
Agency and the PRPs in a large number of situations. 

The philosophy underlying the Model Consent Decree is 
consistent with that espoused in the CERCLA Timeline prepared as a 
result of the Superfund Management Review and in the Pre-Referral 
Negotiations Procedures for Superfund Enforcement Cases. That 
philosophy is to initiate and conclude RD/RA settlement 
negctiations as expeditiously as possible and, ideally, within the 
statutory 120-day special notice moratorium. See CERCLA Section 
122(e) (2). The goal is to achieve a greater.number of settlements 
in a more expeditious manner, on terms acceptable to the United 
States and consistent with the intent of CERCLA, thereby permitting 
more remedial work to proceed. Use of the Model Consent Decree is 
designed to reduce the ti~e and resources consumed during extensive 
RD/RA settlement discussions by reducing across the board the 
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number of issues the United States ·..;i2.2. negotiate with the PRPs. 
In addition, use of the Model ~ill reduce the amount of time spent 
on internal government reviews cf the document and will promote 
national consistency. 

In future RD/RA negotiations, EPA Regional Offices should 
provide the PRPs with a 9roposed consent decree, based on the 
Model, that reflects site-specific considerations. 1 The Office of 
Enforcement (OE) and the Off ice of Solid Waste and Emergency 
Response (OSWER) will support efforts by Regional Off ices and the 
Depart~ent of Justice (DOJ) to draft and negotiate settlement terms 
that go beyond the Model's provisions in terms of protecting the 
interests of the United States. The Regions should work with the 
Department of Justice and, as appropriate, EPA Headquarters to 
craft site-specific language before sending the draft to the PRPs. 2 

When the United States sends the consent decree to the PRPs, the 
negotiation team should inform the PRPs that many provisions of the 
consent decree are nationally consistent boiler-plate provisions 
that the United States does not plan to negotiate. 

The Model Consent Decree does riot include those provisions 
that may be necessary to handle the wide-range of special 
situations which may arise in the context of structuring CERCLA 
settlements. For example, some settlements may require the 
inclusion of a covenant not to sue by the United States to de 
minimis defendants. In addition, a trust fund or other PRP funding 
mechanism may be appropriate in cases involving large numbers of 
PRPs. The negotiation team members should work with their 
respective managements to develop language tor such provisions. If 
the provision raises issues of national or precedential 
significance or if the settlement would otherwise require 
concurrence by EPA Headquarters, the Region should consult with OE 
before offering it to or agreeing to it with the PRPs. 

1 For examples ot provisions that must be modified in each 
case, we direct your attention to the definition of "Site" and 
Section VI (Performance of the Work by the Settling Defendants) . 
The term "Site" must be carefully defined not only to take into 
account the work to be performed at the Site but the scope of the 
covenant not to sue that the United States typically provides the 
Settling Defendants. In addition, the section of the decree 
detailing the "Work" must be tailored to take into account the type 
of remedy that will be implemented at the Site. 

2 If the state will be a party to the consent decree, it is 
critical for the United States' negotiation team to coordinate with 
the state's representatives prior to commencement of negotiations 
with the PRPs. 
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In addition, as previously noted, Hhile the presumptions are 
that the Regions will use the Model as the basis for fashioning 
settlements and that ~uch of the document is considered to be 
boiler-plate, Regions have the flexibility to adopt a baseline 
approach to certain provisions that is more stringent than the 
Model. Xoreover, except as provided below and consistent with 
current Agency delegations, the Regions may, in conjunction with 
the Department of Justice, modify provisions of the Model in 
developing the proposed consent decree in a particular case. 

With respect to t~ose provisions of the Model Consent Decree 
that embody issues of national sign·if icance, the Regions must 
consult with Headquarters before offering or agreeing to any 
changes that would result in a significant deviation from national 
policy. The following provisions fall into this category: Access, 
Contribution Protection, Covenants, Dispute Resolution, Force 
Majeure, Additional Response Actions (Section VII of the Model 
Consent Decree), Certification of Completion, Stipulated Penalties 
(structure of the provision, not the amount of penalties), and 
Indemnification. The Department of Justice and EPA Headquarters 
will respond to the Region as expeditiously as possible in order to 
insure that negotiations are not delayed. 

The U.S. EPA Periodic Review provision also involves issues of 
national significance. However, in recognition of the case
specific evaluation that must be performed with respect to the role 
and importance of this provision in a given settlement, the Regions 
are not required to consult with Headquarters with respect to 
changes in this provision. Among the factors to be considered in 
determining whether to include this provision are the completeness 
and reliability of the remedy, the strengths and weaknesses of the 
liability case agains~ the defendants, and the scope of the 
covenant not to sue that is given to the defendants in the 
settlement. The Regions should work closely with the Department of 
Justice in evaluating these factors and determining the 
government's final position in.this provision in a given 
settlement. 

The attached Model Consent Decree does not include a paragraph 
identifying the performance standards for the remedy. However, 
these standards must be identified in the ROD and the SOW and those 
documents will be attached to the consent decree and incorporated 
therein. The attorneys and technical staff on the negotiation team 
both must focus on those documents to ensure that the standards are 
clearly stated and enforceable. 

Of course, processing of any final settlements shall be in 
accordance with curren~ Agency delegations. Nothing in this 
memorandum should be interpreted as modifying the existing waivers 
of Headquarters' settlement concurrence authorities that are 
embodied i~ the June 17, 1988 memorandum from the Assistant 
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Administrators for the Off ice of Enforcement and Compliance 
Monitoring and the Off ice of Solid Waste and Emergency Response. 
Moreover, EPA Headquarters will continue its general policy of 
referring any inquiries to Headquarters from PRPs or their counsel 
regarding site-specific issues or negotiations back to the 
appropriate Regional Office or the Department of Justice. 

The attached Model Consent Decree and the procedures for its 
use outlined in this memo shall be applicable to all sites for 
which special notice letters are issued or a proposed consent 
decree is sent to the PRPs beginning 60 days after the date of this 
memorandum. For all other sites, the attached Model Consent Decree 
is not applicable, and current negotiation po~itions and schedules 
will not be affected by this Model. In particular, the Agency will 
not re-negotiate provisions in on-going or concluded negotiations 
which were previously agreed to with PRPs or in decrees lodged but 
not yet entered. 

If you have any questions regarding the Model Consent Decree, 
please contact Sandra Connors in OE (382-3110) or Paul Connor in 
OWPE (245-3656). 

Attachment 

cc: Donald Elliot, General Counsel 
David Ryan, Comptroller 
Henry Longest, Director, Office of Emergency and Remedial 

Response 
Bruce M. Diamond, Director, Office of Waste Programs 

Enforcement 
Regional Counsel, Regions I-X 
Waste Management Division Directors, Regions I-X 



OSWER Directive Number 9835.17 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
MODEL CERCLA RD/RA CONSENT DECREE 

This model and any internal procedures adopted for its implementation 
and use are intended solely as guidance for employees of the U.S. 
Environmental Protection Agency. They do not constitute rulemaking 
by the Agency and may not be relied upon to create a right or 
benefit, substantive or procedural, enforceabl~ at law or in equity, 
by any person. The Agency may take action at variance with this 
model or its internal implementing procedures. 
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MODEL CERCLA RD/RA CONSENT DECREE OSWER Directive Number 9835.17 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF 

) 
UNITED STATES OF AMERICA (and ) 
STATE OF ] . ) 

) 
Plaintiffs, ) 

-----DIVISION 

) CIVIL ACTION NO. 
v. ) 

) 
, INC. , ) ----------- ) 

Defendants. ) ________________ ) 
CONSENT PECREE 

I. BACKGROUND 

A. The United States of America ("United States"), on behalf 

of the Administrator of the United States Environmental Protection 

Agency ("EPA"), filed a complaint in this matter pursuant to 

Sections 106 and 107 of the Comprehensive Environmental Response, 

Compensation, and Liability Act ("CERCLA"), 42 u.s.c. SS 9606, 

9607. 

B. The United States in its complaint seeks, inter alia: 

(1) reimbursement of costs incurred by EPA and the Department of 

Justice for response actions at the Superfund Site in 

----------, together with accrued interest; 

and (2) performance of studies and response work by the Defendants 

at the Site consistent with t~e National Contingency Plan, 40 

c.F.R. Part 300 (as amended) ("NCP"). 
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c. In accordance with the NCP and Section 12l(f) (1) {F) of 

CERCLA, 42 U.S.C. S 962l(f) (1) (F), EPA notified the State of 

(the "State") on of 

negotiations with potentially responsible parties regarding the 

implementation of the remedial design and remedial action for the 

Site, and EPA has provided the State with an opportunity to 

participate in such negotiations and be a party to this Consent 

Decree. 

[D. The State of (the "State") has also 

filed a complaint against the defendants in this court alleging 

that the defendants are liable to the State under Section 107 of 

CERCLA, 42 u.s.c. S 9607, and [list state laws cited in the State's 

complaint]i for: .] 

E. In accordance with Section 122(j) (1) of CERCLA, 42 u.s.c. 

§ 9622(j) (1), EPA notified the [relevant Federal natural resource 

trustee(s)] on , 19~ of negotiations with potentially 

responsible parties regarding the release of hazardous ·substances 

that may have resulted in injury to the natural resources under 

Federal trusteeship and encouraged the trustee(s) to participate in 

the negotiation of this Consent Decree. 

F. The Defendants that have entered into this Consent Decree 

("Settling Defendants") do not admit any liability to the 

Plaintiff [s] arising out of the transactions or occurrences alleged 

in the complaint[s]. 

G. Pursuant to Section 105 of CERCLA, 42 u.s.c. S 9605, EPA 

placed the Site on the National Priorities List, set forth at 40 
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C.F.R. Part 300, Appendix B, by publication in the Federal Register 

on , 19 __ , __ Fed. Reg. 

H. In response to a release or a substantial threat of a 

release of a hazardous substance(s) at or from the Site, EPA. [or 

the Settling Defendants, other PRPs at the Site, or the State) 

commenced on a Remedial Investigation and 

Feasibility Study ("RI/FS") for the Site pursuant to 40 c.F.R. 

s 300.430; 

I. EPA [or the Settling Defendants, other PRPs at the Site, 

or the State) completed a Remedial Investigation ("RI") Report on 

~--~-----' ~' 19 __ , and EPA (or the Settling Defendants, other 

PRPs at the Site, or the State) completed [issued) a Feasibility 

Study ("FS") Report on 19 . , 
J. Pursuant to Section 117 of CERCLA, 42 u.s.c. S 9617, EPA 

published notice of the completion of the FS and of the proposed 

plan for remedial action on , 19 __ , in a major 

local newspaper of general circulation. EPA provided an 

opportunity for written and oral comments from the public on the 

proposed plan for remedial action. A copy of the transcript of the 

public meeting is available to the public as part of the 

administrative record upon which the Regional Administrator based 

the selection of the response action. 

K. The decision by EPA on the remedial action to be 

implemented at the Site is embodied in a final Record of Decision 

("ROD"), executed on ~~~----' 19 __ , .[on which the State had a 

reasonable opportunity to review and comment/on· which the State has 
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given its concurrence.) The ROD includes [EPA's explanation for 

any significant differences between the final plan and the propo~ed 

plan as well as )a responsiveness summary to the public comments. 

Notice of the final plan was published in accordance with Section 

117(b) of CERCLA. 

L. Based on the information presently available to EPA (and 

the State], EPA [and the State) believe[s) that the Work will be 

properly and promptly conducted by the Settling Defendants if 

conducted in accordance with the requirements of this Consent 

Decree and its appendices. 

M. Solely for the purposes of Section 113(j) of CERCLA, the 

Remedial Action selected by the ROD and the Work to be performed by 

the Settling Defendants shall constitute a response action taken or 

ordered by the President. 

N. The Parties recognize, and the Court by entering this· 

Consent Decree finds, that this Consent Decree has been negotiated 

by the Parties in good faith and implementation of this Consent 

Decree will expedite the cleanup of the Site and will avoid 

prolonged and complicated litigation between the Parties, and that 

this Consent Decree is fair, reasonable, and in the public 

interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

II. JUBISDICTION 

1. This Court has jurisdiction over the subject matter of 

this action pursuant to 28 u.s.c. SS 1331 and 1345, and 42 u.s.c. 

SS 9606, 9607, and 9613(b). This Court also has personal 



- 5 - OSWER DIRECTIVE NO. 9835.17 

jurisdiction over the Settling Defendants. Solely for the purposes 

of this Consent Decree and the underlying complaint(s], Settling 

Defendants waive all objections and defenses that they may have to 

jurisdiction of the Court or to venue in this District. Settling 

Defendants shall not challenge the terms of this Consent Decree or 

this Court's jurisdiction to enter and enforce this Consent Decree. 

III. PARTIES BOUND 

2. This Consent Decree applies to and is binding upon the 

United States [and the State] and upon Settling Defendants and 

their (heirs,] successors and assigns. Any change in ownership or 

corporate status of a Settling Defendant including, but not limited 

to, any transfer of assets or real or personal property shall in no 

way alter such Settling Defendant's responsibilities under this 

Consent Decree. 

3. Settling Defendants shall provide a copy of this Consent 

Decree to each contractor hired to perform the Work (as defined 

below) required by this Consent Decree and to each person 

representing any Settling Defendant with respect to the Site or the 

Work and shall condition all contracts entered into hereunder upon 

performance of the Work in conformity with the terms of this 

Consent Decree. Settling Defendants or their contractors shall 

provide written notice of the Consent Decree to all subcontractors 

hired to perform any portion of the Work required by this consent 

Decree. Settling Defendants shall nonetheless be responsible for 

ensuring that their contractors and subcontractors perform the work 

contemplated herein in accordance with this Consent Decree. With 
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regard to the activities undertaken pursuant to this consent 

Decree, each contractor and subcontractor shall be deemed to be in 

a contractual relationship with the Settling Defendants within the 

meaning of Section 107(b) (3) of CERCLA, 42 u.s.c. S 9607(b) (3). 

°IV. QEFINITIONS 

4. Unless otherwise ex~ressly provided herein, terms used in 

this Consent Decree which are defined in CERCLA or in regulations 

promulgated under CERCLA shall have the meaning assigned to them in 

CERCLA or in such regulations. Whenever terms listed below are 

used in this Consent Decree or in the appendices attached hereto 

and incorporated hereunder, the following definitions shall apply: 

"CERCLA" shall mean the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, as amended, 42 u.s.c. 

SS 9601 li ug. 

"Consent Decree" shall mean this Decree and all appendices 

attached hereto (listed in Section XXX). In the event of conflict 

between this Decree and any appendix, this Decree shall control. 

"Day" shall mean a calendar day unless expressly stated to be 

a working day. "Working day" shall mean a day other than a 

Saturday, Sunday, or Federal holiday. In computing any period of 

time under this Consent Decree, where the last day would fall on a 

Saturday, Sunday, or Federal holiday, the period shall run until 

the close of business of the next working day. 

"EPA" shall mean the United States Environmental Protection 

Agency and any successor departments or agencies of the United 

States. 
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" " shall mean the (State Pollution Control 
~~~~~~~~~~ 

Agency or Environmental Protection Agency) and any successor 

departments or agencies of the State. 

"Future Response Costs" shall mean all costs, including, but 

not limited to, direct and indirect costs, that the United States 

[and the State] incur(s) in reviewing or developing plans, reports 

and other items pursuant to this Consent Decree, verifying the 

Work, or otherwise implementing, overseeing, or enforcing this 

consent Decree, including, but not limited to, payroll costs, 

contractor costs, travel costs, laboratory costs, the costs 

incurred pursuant to Sections VII, VIII, X (including, but not 

limited to, attorneys fees and the amount of just compensation), 

XVI, and Paragraph 84 of Section XXII. Future Response Costs shall 

also include all costs, including dir~ct and indirect costs, paid 

by the United States [and the State) in conn~ction with the Site 

between [insert the date identified in the Past Response costs 

definition) and the effective date of this Consent Decree and all 

interest on the Past Response Costs from [insert the date 

identified in the Past Response Costs definition) to [the date of 

payment of the Past Response Costs). 

"National Contingency Plan'' or "NCP" shall mean the National 

Oil and Hazardous Substances Pollution Contingency Plan promulgated 

pursuant to Section 105 of CERCL.A, 42 u.s.c. S 9605, codified at 40 

c.F.R. Part 300, including, but not limited to, any amendments 

thereto. 
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"Operation and Maintenance" or "O & M" shall mean all 

activities required to maintain the effectiveness of the Remedi•l 

Action as required under the Operation and Maintenance Plan 

approved or developed by EPA pursuant to this Consent Decree and 

the Statement of Work (SOW). 

_"Owner Settli~g Defendants" shall mean the Settling Defendants 

listed in Appendix E. 

"Paragraph" shall mean a portion of this Consent Decree 

identified by an arabic numeral or an upper case letter. 

"Parties" shall mean the-U~ited States[, the State of 

~-----------------'] and the Settling Defendants. 

"Past Response Costs" shall mean all costs, including, but not 

limited to, direct and indirect costs and interest, that the United 

States [and the State] incurred and paid with regard to the Site 

prior to [the date of the most recent cost update]. 

"Performance Standards" shall mean those cleanup standards, 

standards of control, and other substantive requirements, criteria 

or limitations set forth in the ROD or Section of the sow. 

"Plaintiff (s]" shall mean the United States (and the State of 

~------------------]· 
"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 

u.s.c. SS 6901 ~ 1.§..g. (also known as the Resource Conservation and 

Recovery Act). 

"Record of Decision" or hROD" shall mean the EPA Record of 

Decision relating to the (Site or Operable Unit at the Site] 
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siqned on 

EPA Region 

~---------------~----' 19 by the Regional Administrator, 

, and all attachments thereto. 

"Remedial Action" shall mean those activities, except for 

Operation and Maintenance, to be undertaken by the Settling 

Defendants to implement the final plans and specifications 

submitted by the Settling Defendants pursuant to the Remedial 

Desiqn Work Plan and approved by EPA. 

"Remedial Action Work Plan" shall mean the document submitted 

by the Settling Defendants pursuant to Paragraph 12.a of this 

consent Decree and described more fully in Paragraph 12.b. 

"Remedial Design" shall mean those activities to be undertaken 

by the Settling Defendants to develop the final plans and 

specif icat~ons for the Remedial Action pursuant to the Remedial 

Design Work Plan. 

"Remedial Desi9n Work Plan" shall mean the document submitted 

by the Settling Defendants pursuant to Paragraph 11.a of this 

Consent Decree and descri~ed more fully in Paragraph 11.b. 

"Section" shall mean a portion of this Consent Decree 

identified by a roman numeral. 

"Settling Defendants" shall mean those Parties identified in 

Appendices D (Non-owner Settling Defendants) and E (Owner Settling 

Defendants). 

("Site" shall mean the 

encompassing approximately 

Superfund site, 

acres, located at (address or 

description of location) in [name of cityl, County, 
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rname of state) and depicted generally on the map attached as 

Appendix C.] 

"State" [or "Commonwealth"] shall mean the State 

[CommonwealthJ of 

"Statement of Work" or "SOW" shall mean the statement of work 

for implementation of the Remedial Design, Remedial Action, and 

Operation and Maintenance ~t the Site, as set forth in Appendix B 

to this Consent Decree an~ any modifications made in accordance 

with this Consent Decree. 

"Supervising Contractor" shall mean the principal contractor 

retained by the Settling Defendants to supervise and direct the 

implementation of the Work under this Consent Decree. 

"United States" shall mean the United States of America. 

"Waste Material" shall mean (1) any "hazardous substance" 

under Section 101(14) of CERCLA, 42 u.·s.c. S 9601(14); (2) any 

pollutant or contaminant under Section 101(33), 42 u.s.c. 

S 9601(33); [(3) any "solid waste" under Section 1004(27) of RCRA, 

·42 u.s.c. S 6903(27); and (4) any "hazardous material" under [State 

statutory citation]]. 

"Work" shall mean all activities Settling Defendants are 

required to perform under this Consent Decree, except those 

required by Section XXVI (Retention of Records) . 
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COMMONI1Y RELATIONS DURING ENFORCEMENT ACTIVITIES AND 
DEVELOPMENT OF THE AOMINISTRATI'.VI! RECORD* 

6.l BACKGROOND AND INTRODUCTION 

Th• Comprehensive _Environmental Respona~, Compensation and 
Liability Act (CERCLA) as amended, provid .. th• o.s. · 
Environmental Protection Aqency (EPA) with ti• autho~ity to 
raspond directly or to compal potantially rasponsibla parti•• 
(PRP•) to respond to ralaasas or threataned ralaaaea of hazardous 
sul:lstances, pollutants or contaminants. CERCLA creatad two 
complementary proqrams aimad at achievinq this qoal. 

Under the first proqram a trust fund, Jcnovn as tha 
Suparfund, may be availabl• for •it• ramadiation when no viabla 
PRP• are tound or when PRPs tail to take nacessary responae 
actions. PRPs are defined as parties identified as havinq owned 
or· operated hazardous sul:lstance sitea, or vho transported or 
arranqed tor disposal or treatment of hazardous substanc .. , 
pollutants or contaminants at such sit... Th• second proqru 
provide• EPA vith th• authority to n99otiate ••ttl ... nts, to 
issue orders to PRPs directinq th.. to take nec .. aary response 
actions, or to sue PRPs to repay th• costs of such actions when 
the trust fund has been used tor th••• purpo•••· Th• actions EPA 
take• to reach settl ... nt or to compel responaible parti•• to pay 
tor or undertake the remediation of sit•• are referred to as th• 
Superfund enforcement process. 

Thi• chapter include• an.overview of th• CZRCLA antorcemant 
proqru, and.a diacussion of enforcement activitiea, community 
relations, and th• administrative record. It provides spacitic 
discuasions on COllmlftity interview planninq and development of 
community ralationa plana (CRP•) tor enforcement-lead sit••: 
anforceaant activiti .. requirinq public participation1 community 
relation• durincJ apec:ific enforcmaent actions and settlements: 
and the relationabip between th• adainiatrativ• record for 
reaponse Mlection and community relationa. Th• chapter i• 
int~ 1:0 di80U88 only bov entorcaaent activiti•• ahould be 
considar94 darin9 overall community relations proqr- planninq 
and impl-.station. In developinq this chapter, the Aqency 
retrained traa rapeatinq inf onaation contained elaawbere in th• 
Handbook.• 

*This memoranduJI replaces current OSWD Directive• 9836.0 and 
9836.0-la, and is the new Chapter 6 Of the Cpmmunity Relations in 
Supertund: A Banc!book (hereinafter referred to aa the Handbook). 

l 
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6.2 APPLICABILITY 

This policy applies to a"ll Fund-tinanced, Federal 
enforcement, CERCLA-tunded State enforcement, and PRP-lead 
removal and remedial actions, as defined in the National 
contingency Plan (NCP). The information contained in this 
chapter is consistent with and serves to implement the NCP. It 
create• no right• and/or obliqationa of any party. 

6.3 OVERVIEW OF THE CERCLA ENFORCEMENT PROGRAM 

A primary qoal of CERCLA is to compel PRP• to remediate 
sites that are releasinq or threateninq to release hazardous 
substance• into the environment. Th• enforcement proceaa may 
involve the followinq major efforta. 

Firat, EPA attempt• to identity PRP• a• early aa poaaible. 
Wh•r• practicable, EPA qenerally notifi•• th••• partiea of their 
potential liability tor response work when the ait• is scheduled 
tor •om• action; EPA will then encouraqe PRP• to do the work. 

It ~•·PRPs are responsive and EPA believe• th• PRPs are 
willinq and capable of doinq th• work, EPA vill attempt to 
neqotiat• an enforcement aqreement with the PRP(a). Th• 
enforcement aqreement may be an aqreement entered in court (e.q., 
a judicial conaent deer••> or it may be an aqreement signed by 
EPA and th• PRP9 outside of court· can administrative order on 
consent). Both ot th••• aqreement• are enforceable in a court of 
lav, and are aubject to EPA oversiqht ot th• work performed by 
PRP8. 

It a aettlaent i• not reached, EPA can ua• ita authority to 
i•au• a unilateral administrative order, which directs PR.Pa to 
pertom removal· or remedial actions at a aita. It th• PRP• do 
not respond to an ad:ainistrative order, EPA ha• th• option of 
tilinq a lav auit to compel performance. 

Pinally, if PltP8 do not perform th• reapon•• action and EPA 
underta.k811 the work, EPA may f il• auit a9ainat PRP• to recover 
money spent by SPA from th• Supertund. Thi• i• Jcnovn aa coat 
recovery, and ia a .. jor priority under th• CDCU proqram. 

Tb• Appendix to thi• chapter, a tact sheet on th• 
enforcement proce•a, explaina in aimpl• tans th• tool• and 
authoriti•• provided by CDc:tA. and the .. thoda EPA uy use to 
nefiotiat• aettleaenta with PRPs. 

EPA muat striv• to help communiti .. underatand Supertund 
proqra qoala and activitiea, includiq enforcement actions. In 
this ettort, th• lead aqency need8 to con.ider tb• concerns ot 
th• local community. By identityinq community concerns, t~e 
Aqency can attempt to develop alternative• to reapon•• actions or 

2 



OSWER DIRECTIVE 9836.0-lA 

a variation to a remedial action ~lan that may batter meet th• 
needs ot th• local residents. 

6.4 COMMUNITY RELATIONS RELATED TO ENFORCEMENT ACTIVITIES AND 
ADMINISTRATIVE RECORDS 

In foaterin9 community r•la;iona durin9 enforcement actions, 
Community Relations Coordinators (CRC•) r~~uld follow th• same 
essential step• aa for Fund-financed actions. Th• planning steps 
that are critical to community relations are conducting community 
interviews and davalopinq community relations plans (C'RPs). once 
the CRP has bean developed, th• CRC and other members of the site 
team should insure that implementation follows this CRP. Th• 
administrative record f il• can be used to insure that the p\lDlic 
knows what is happanin9 at th• site, as wall aa how to qat 
involved in datarminin9 what happens at the site. This chapter 
emphasizes th• enforcement aspects of th••• activities and 
recoqniz•• th• poaaibility of PRP interest in participatin9 in 
th••• and other activities. 

6.4.A Planning Cmmpunity Int1ryi1YI and Dlytlgpinq community 
R1lation1 plans CCBPtl 

In addition to 9enerai preparation tor community interviews 
(s•• Chapter lot th• Handl)ook), community relations atatt should 
discus• th• sit• with other R99ional staff in order to identify 
what spacial precautions, it any, should be taken in th• course 
of conductin9 the community interviews (a.9., sensitivity to 
pendin9 liti9ation or th• political climate ot th• community). 
By diacuaain9 th• •it• witb rec)ional technical and 199al staff in 
advance of th• COllllWlity interview•, camaunity relations staff 
can be appriaed or any situations that ai;bt ·111pact on th••• 
interview•. With or without viable Pith, th• R-4ial Project 
Mana9ar (JtPK) should participate in th• -:cmaunity discussions. 

'1'b8 regional caaunity relations •taff, vith th• RPM or 
enforc .. 1a~ .taff, conducta diac:uaaiona vith different qroups 
before 4-eloping the CRP. It i• important to note that some 
intarvi9'19 .. y already bave been conducted in th• community as 
part of the 11.tinq proc••• tor th• National Prioriti•• List 
(KPL). Tb ... diacuaaiona, bovever, do not replace community 
diacuaaiona bald durin9 davalopJ1ent of a c:RP. 'l'b• information 
aouqht durin9 tb• c:RP development covers apec~~ic araaa that are 
not necessarily discussed - or asked - durin9 th• liatinq 
proceaa. Also, CRC. are not, nor abould they be, investigators 
ot PRP actions at th• aite. 0Urin9 community di•cua•iona, it 
information i• vol~•erad, th• CRC •hould advi•• th• resident 
that enforcament officers will follow up on this information. 

3 
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To incorporate th• full range of view•, lead agency statr 
may conaidar interviewing PRP• in th• community. Every site 
vari•• and so also do PRPs, their contribution to the site, and 
their standing in th• community. In soma cases, only the current 
owner or operator is contacted. · Th• enforcement team tor th• 
site will determine who to interview. This team is comprised of 
a CRC, th• on-scene coordinator, regional counsel, th• RPM, the 
Enforcement Project Manaqar (EPM), aa wall aa equivalents at th• 
State level when th• State has the lead. 

6.4.A•2 Comipunity Relations plans 

Osinq information obtained during th• community interviews, 
tha lead agency develops a community relations plan (CRP) that 
reflects consideration of th• concerns and communication methods 
pratarrad by the· community. Th• CRP format is fully described in 
Chapter 3 and Appendix B of the HandbooJc. In addition, the CRP 
includes two appendices: th• tirat present. !PA'• contact list of 
kay community leader• and interested parties. Note that th• list 
ot community contacts will not be in th• Appendix it it contain• 
private citizen•' addr••••• and phone numbers. on th• other 
hand, public a;anciea, elected officiala, and local qroup•' 
addraaaaa can be included in th• adminiatrativ• record and 
information repoaitori••· The second appendix outlines suqqested 
location• of maetinqa, the administrative record and information 
rapoaitoriu. Thu• are all public information. 

Th• CRP ia a critical planning tool tor lead agency staff 
"1\d tor th• public, •• it will likely reach and impact many 

-people. CRP9 prepared tor sit•• with viable PRP• should receive 
input from all •••ben of th• anf orc:eaent team who are directly 
affected by tb• acbadulad activitiu in th• CRP. ror example, 
attomeya should approve the accuracy of any leqal information: 
th• RPM or EPIC should approve th• accuracy of any technical 
information: and tbe CRC ahould approve th• accuracy of th• 
community relationa technique• uaed in tb• CRP. Th• .c:ac i• 
ultimately reaponail»l• tor inauring that th• c01llll\U\ity relations 
requir-..nta ot CZRC?.A/SARA are implemented. Therefor• final 
approval at th• CRP should be by th• CRC, with concurrence on 
specif ia --=tiona by memben of tbe teu. 

coordination activiti•• among th• CRC, on-scene coordinator, 
reqional counaal, the RPM, and th• EPll, depend on th• 
aite-•pecitic aituation. Th• key initially i• to plan activiti•• 
and .. tabli•h procedure• tor reviewinq information. Adequate 
planninq should prevent the rel•••• of inforaation that miqht b• 
detrimental to th• aettlei.•nt and/or litigation proceaa. 
Internal diacuaaione with all team member• durinq project 
planninq may be a useful mechanism tor quardinq aqain•t auch . 
releaa... Tbi• n•ld tor cggrdinotign i1 p1rhap1 th• mgst crµc1ol 
m111aq• put fgrtl) in this quidanc1. Although EPA·muat share 
information about a 1ite·with th• people directly affected by ehe 
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site, thi• information exchanqe should be technical and not 
leqalistic, and should be coordinated so as not to jeopardize 
neqotiation• w~th PRPs. 

community relations activities outlined in a CRP tor an 
entorce~ent site should be consistent with the settlement process 
and the likely schedule of enforcement actions. Techniques 
peculia·. to enforcement sit•• (such a• the technical discussions 
outlin•• in Section 6.4.B-7) may be identified in the CRP as 
communi~y relat~~~s activities. [Within the various sections and 
appendices ot a CRP, the CRC staff may wish to doc:ument EPA's 
approach to coordinatinq and sharinq information with PRPs. 
However, any special conditions on Aqency interaction with the 
PRPs should be wpelled out in the administrative order or consent 
decree, not in the CRP. The public muat be told early if PRPs 
are willinq to participate in implementinq the CRP. The CRC 
staff can do this by preparinq a fact sheet or statinq this at a 
public meetinq.] Discussions about th• PRPs prior to aiqninq a 
consent aqreement, however, can· cause delays in the neqotiations. 
It is preterrabl• to delay discuaainq details of PRP involvement 
with th• site until some aqre-ent is aiqned or action taken. It 
the PRP• are to be a part of the community relations·proqram, 
early comments can cauae tension and aistruat between Aqency 
staff and the PRP. 

Assuminq a site has not been referred tor litiqation, the 
CRP only needs to inform the public of the possibility of 

. litiqation. CRC staff may choose to describe the litiqation 
process, and discuss the potential effects ot litiqation on the 
scope of community relations activities. If the site is referred· 
later for litiqation, th• CRP is to be mOdified to provide that 
statements about th• litigation, other than public information 
that can be ascertained fro• court files, au9t be cleared with 
the Department of Juatice before issuance. Th• r99i~nal.counsel 
team member will be th• focal point tor that clearance, as well 
as for conaultinq vith DOJ on stat .. enta concernin9 site status, 
such •• inveatiqations, risk assesnenta and ruponse vork. Th• 
plan will be ...nded to reflect any potential ef tecta this could 
have on community relations activitiu. Wben referral tor 
litiqation i• th• initial entorc~t action, the oriqinal 
community relations plan should mpecity·th• activitiu that are 
to be conducted durincJ litiqation, to the extent they can be 
determined at that tiae. Section 6.4.D-2 of this policy 
discus•••· th• litiqation proc•••· 

6.4.A-3 pgt1ntially R11pon1ibl9 Par%" CPBPl Inygly1ment 

EPA i• th: lead aqency tor developinq and implementinq 
community relation• activities at an.EPA "PRP•lead• site. A PRP 
may assist in the implementation of community relation• 
activities at th• discretion of th• Reqional office. Th• 
Reqional office, however, will overs•• PRP community relations 
implementation. Specifically, PRP• may be involved in community 
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relationa activities at sites where they are conductinq either 
the remedial investiqationiteasibility study (RI/FS), or the 
remedial desiqn/remedial action (RO/RA), or both. It a PRP will 
be involved in community relations activities, the CR.P should 
reflect that involvement. In th'ese cases, the PRPs may wish to 
participate in puDlic meetinqs, or in the preparation ot tact 
sheets. EPA, however, will not •neqotiate• the contents ot press 
releases with PRPs. 

When complete and final, th• CR.P should be provided to all 
interested parties, and placed in the administrative record tile 
and information repository tor the particular site. It the CRP 
is revised, th• final revised copy should be made available to 
the puDlic, and placed in the administrative record tile and the 
information repository, as well. 

6.4.B Enforcement Actiyities and Community Relations at 
Remedial Sites 

Th• tollowinq suDsections present an overview ot the notice 
process leadinq to the initiation ot RI/FS or RD/RA neqotiationa, 
community relationa followinq an RI/FS order, puDlic comment on 
RO/RA consent decrees, community relations durinq PRP 
remediation, and teehnical discussions. 

6.4.B-1 Introduc;tian 

Community relations activities should be planned as early in 
the process as po••~le. Generally, this occur• before the RI/FS 

·special notice, which is discussed below. Meetinqa with smal~ 
qroups of citizens, local official• and other interested parties 
are extremely helpful for sharinq qeneral information and 
resolvinq queationa. Th••• meetinq• also may serve to provide 
information on EPA'• qeneral enforcement proceaa, p~rhaps throuqh 
diatr~ution of the fact sheet attached to this quidance. A 
discussion of how EPA encourages ••ttlementa may be appropriate 
at this time. 

Liti9ation 9anerally doea not occur until after th• remedy 
is aalec:ted (after the moratoriua period that beqins when th• 
special notice for RD/RA ends, as discussed below).. EPA statt, 
however, .. y need to explain early in the procua that leqal 
conatrainta .. y apply during negotiation• or litigation with 
respect to community relations activitiu. 

6.4.B-2 Ngtice tg PBPI 
Notice letters are used to inform PRPs of their potential 

liability and provide an opportunity for them to enter into 
neqotiations, which are intended to result in PRP• conductinq or 
financing response activities. Th• negotiation process may 
include •inform.al• and •form.al" negotiationa. 
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!PA haa establi•h•d a discretionary three-step notification 
procesa to facilitate and encourage settlements at remedial 
sites. First, well before the ·RI/FS starts, EPA usually sends a 
general notice to PRPa. Second, a special notice tor th• RI/FS 
may be sent in appropriate circ:umstanc••· Third, a special 
notice tor th• RD/RA may be sent, where appropriate. 

Th• general notice advises PRPs of poaaibl• liability. Th• 
special notices initiate formal negotiations and invoke a 
moratorium on EPA conducting the RI/FS or response action, while 
encouraging PRP participation in. responae activiti•• at a site. 
For remedial sitea, RI/FS special notices should be issued at 
least 90 days before EPA plans to obligate l"Und money tor th• 
RI/FS. For an RD/RA, th• preferred approach i• to issue special 
notice• at the time th• FS and proposed work plan are released 
tor public comment, although notice may be isaued attar th• 
Record of Decision (ROD) is signed. Once the special notice is 
sent, a 60-clay moratorium on EPA'• conduct of certain response 
activiti•• ia triggered. It a •9ood faith• otter ia not received 
within 60 daya, EPA may proceed with ita own Rl/FS or r-oval, or 
take antorc-ent action aqain9t the PRP. It a 9ood faith otter 
ia received, EPA'• goal i• to conclude RI/rs negotiations with an 
adminiatrativa order on con:aent within 90 daya ot th• RI/PS 
special notice. RD/ltA naqotiationa are tarvated tor concluaion 
with an RD/RA conaent decree within 120 daya ot the RD/RA special 
notice. 'l'h••• are atatutory moratoriua periods. 'l'h• timetrame 
tor the RD/RA apacial notice moratoriua may be extended tor 30 
daya by th• Raqional Administrator and beyond that by· the 
Aaaiatant Adminiatrator, OSWER. Spacial educational ettorta 
should be conducted prior to na9otiation/ moratorium to warn th• 
public that little if any information will be available to th• 
pul:»lic durin9 naqotiation9 <•-below) • 

. 
Detailed guidance on iaauanca of notice letters i• discussed 

fully in th• •tntaria Gu~danca on Notice X.ttara, lfaqotiations, 
and Information Exc::banga• (october 19, 1987), 53 PR 5298 (OSWER 
Directive 19834.1). 

lf~tiona are 9anarally conducted in confidential 
••••iona betvMn the PRP• and the Federal government. Neither 
th• public, nor th• technical adviaor (it one baa bean hired by a 
community) .. y participate in naqotiationa between IPA, DOJ and 
th• PRP• unl••• everyone aqr••• to allow auc:b participation. 
Othervi•~ the ability of th• partiea to ••••rt confidentiality 
at aome later date may be affected. 

'l'h• confidentiality of stataenta mad• during the course of 
na9otiationa i• a wall-eatabliahad principle ot our legal system. 
Its purpoaa i• to prOllote a thorou9b and trank-diacusaion of th• 
iaauaa between the parties in an effort to reaolva diffarancas. 
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Confidentiality ·not only limits what may be revealed pul:>licly, 
but also ensures that otters and counter-otf ers made in the 
course ot naqotiations may nQt and will not be used by one party 
aqainst the other in any ensuinq litiqation. 

Potentially responsible parties may be unwillinq to 
neqotiata without the quarantee ot confidentiality. They may 
fear pul:>lic disclosure reqardinq issues of li&Dility and other 
sensitive issues which may damaqe their potential litiqation 
position or their standinq with the pul:>lic. This expectation of 
confidentiality necessarily restricts the type and amount of 
information that can be made pul:>lic. 

CRC ataft should consult with and obtain th• approval of 
other members ot the technical entorcemant and reqional counsel 
team before releaainq any information reqardinq neqotiations. If 
th• sit• has been reterred or i• in litiqation, OOJ approval 
should also be obtained. In lieu ot direct participation by the 
pul:>lic in neqotiation ••••ions, the CRC atatt may wish to sand 
out the tact •h••t on th• Supertund entorcement process attached 
to this quidance, alanq with th• moratorium schedules for that 
specitic site. 

6.4.B-4 Cgmmµnity Belatigns Follgwinq an BI/FS O;d,•r 

Aa discussed above, RI/F.S settlements usually are resolved 
as administrative orders on conaent. For remedial sites, an. 
RI/FS worlcplan is a triqqar tor implementation of· community 
r•lationa activities. When th• worlcplan is complete, a 
·"kick-oft• meetin9 with th• public may be conducted in order to 
pr-•nt the final worlcplan and explain th• next steps. It held, 
CRC staff should make it clear that EPA approved th• workplan: 
announce hov the PRP will be perforaing th• RI/FS1 explain EPA's 
over•ight role1 di•cua• the entorcaent proc••• and 
confidentiality requirementa1 and explain vb•r• EPA'• record 
til•• will be/or are located. Aa discussed in Hction 6.4.E, the 
admini•trative record ti1• will be available at a central 
regional location, and at or near th• •ite. Since it contains 
intozution vbich the lead Aqency us•• in ••l•cting a tinal 
rmledy, tba adai.niatrative record file should be used as a tool 
to facilitate public invol~ement. 

once the RI/FS ha• been completed, th• aqency will issue th• 
proposed remedial action-plan,. and publish a notice announcinq a 
public comment period. At a minimm, th• notice must be 
publiahed in •·major local newapaper of general circulation. A 
tormal comment period of not l••• than 21 calendar days must be 
provided tor th• public to submit oral and written comments. 
Note that propo•ed revision• to th• National Continqency Plan 
(NCP) aug9est extending thi• to not le•• than 30 calendar days. 

An ·opportunity for a public meeting is also requir~d to be 
offered during the comment period, as well as a transcript o! the 
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meeting on the proposed plan. The transcript must be made 
avail&Dl• to the p\lDlic in the administrative record, and may be 
distributed in the information _repositories and on request. see 
·Chapter 4 of th• Handl:>ook tor a complete outline of these 
specitic public participation req\iirements. 

once th• public comment period on the proposed plan has 
closed, a reaponsiv•n••• summary is prepared which serves two 
purposes. First, it provides lead agency decision-makers with 
information &Dout community preferences regarding both the 
remedial alternatives and qeneral concerns &Dout th• site. 
Second, it demonstrates to members of th• p\lDlic how their 
comments were taken into account aa an integral part of the 
decision-making proc•••· A Record of Decision (ROD) is then 
issued by EPA aa the final remedial action plan for a site. Both 
the ROD and the responsiveness summary will be placed in the 
administrative record file and other information repoaitori••· 
In addition, the responsiveness summary may be distributed to all 
tho•• who commented and to th• entire site mailing list. S•• 
Chapter 4 of th• Handbook for further information on requirements 
for public notice and avail&Dility of tha ROD and reaponsivan .. a 
summary. 

6.4.B-!5 P\lhlic Hgtic1 and cop1nt gn Cpn••AA Dier••• tor BP/BA 

. If a negotiated settlement for r .. edial action under CERCLA 
section 10• is reached, it will be embodied in a proposed consent 
decree (to be entered by a court). CERCIA section 122(d)(l) 
raquir.. th• u.e ot consent dacrHs as the vehicle of agreement . 
between th• Federal Government and PRPs·on remedial actions taken 
under section 10• of CDCLA. CERCLA section 122 contain• 
specific public participation requirements. ·Tha Department of 
Justice lodges (provide• a copy of) the consent decree with th• 
court, publishu a notice of the proposed consent daerea in tha 
F1d1ral Reqi1ter, and offera an opportunity for non-aiqnatori•• 
to tha aqraeaant to comment on the proposed consent deer•• bef or• 
its entry by th• caurt aa a final judgaent. Th• public comment 
period mwt not be lua than 30 calendar daya in length and may 
be extanded it warranted. 'l'b• proposed consent deer•• may be 
withdrawn or modified if comments demonstrate it to.be 
inappropriate, improper or inadequate. 

In order to ensure that public comment opportunities are 
extended to interested parti .. , EPA staff routinely prepare a 
pr••• release to be· issued attar the conaent deer•• has been 
lodged aa a proposed judgment with the court. DOJ sbould notify 
th• reqional counael for th• particular sit• and provide a copy 
of the F1d1ral Reqi1t1r notice of th• decree. Regional counsel 
will assure that th• RPM .and CRC ara·infoned of thia 1vent. CRC 
staff can then mail copies of th• pr••• rel•••• or copies of th• 
Federal R1qi1t1r notice to persona on th• sit• mailing list. Th• 
pr••• rel•••• should indicate that copi•• of th• consent decree 
document may be obtained, including its location and that of any 
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other relevant documents. Th• procedures for public comment on 
the consent decree, as well as a contact name tor obtaininq 
turther·intormation, should also be _announced. The public notice 
and pres• release tor the consent decree may be combined, it 
appropriate. 

Tho ROD and responsiveness summary have usually been made 
public by this time. However, inasmuch as ·comments previously 
were requested on the proposed plan, comments are requested only 
on the consent decree. Communications with the public should 
focus on the remedial provision• ot the settlement agreement. 
Details ot th• neqotiations, such as the behavior, attitudes, or 
leqal po•itions of PRPs, any compromises incorporated in the 
settlement aqreement, and evidence or attorney work-product 
material developed during neqotiations, must remain confidential. 

If a neqotiated settlement tor RD/RA results in action• 
fundamentally different from tho•• ••l•cted in the ROD, the ROD 
will have to be amended. An amendment to a ROD also requires a 
public comment period, which should coincide if poaaible, and be 
held jointly with, th• comment period for th• conaent decree. 

_A public •••tinq may be held during the public comment. 
period, at the ait• team'• diacretion. 1.e9ional staff must ofter 
the opportunity for a public ... tin9 when there are siqnif icant 
community i•.•u•• or concerna, or tor other reaaona which are 
determined by and baaed upon the judgment of EPA regional staff. 
If held durin9 the public comment period, th••• •••tings need to 

. be documented, and aiqnificant oral comment• received during the 
meeting muat be addressed in the r .. ponaivenesa memorandum on-the 
consent deer••· 

once th• pul)lic comment period on th• propoaed consent 
deer•• ha• cloaad, DOJ staff (in cooperation with EPA staff) must 
consider each ai;niticant comment and writ• a r .. ponae. Aasuminq. 
that EPA and DOJ continue to believe th• deer•• should be 
entered, DOJ will tben file a Motion to Inter with th• court, the 
reaponaivanea• aeaorandum, th• comments received, and th• consent 
deer .. itaelt. '1'he r .. ponaiven .. a ... orandwa and motion to enter 
the c:onaent decree are released to the public at tbe aame time. 
Th• RacJicmal tea. will uae information repoaitoriea, 
administrative record filea, and/or other meana to make these 
documanta available to tb• public. 

6.4.8-6 Cpmgunity Relatign• purinq PIP R1m1diatign 

EPA retain• reapon•ibility for c01111Nnity relation• durinq a · 
PRP-manaqed remedial action pur•uant to a consent decree or any 
enforcement order. Th• scope and nature of community r•l~tions 
activiti•• will b• th• same aa for FUnd-lead responae actions .. 
When PRP• participate in community relation• activities at the · 
site, EPA and PRP roles need to be determined and explicitly 
detined. Where a PRP has not been involved in th• initial stages 
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ot implementinq the community relations plan, but shows 
sutticient interes~, commitment and capability to warrant some 
level of participation, EPA should re-evaluate its role in 
conductinq·community relations activit~es. In that case, a new 
CRP may be developed at th• discretion ot the reqional team. PRP 
roles in conductinq community relations may also be address~d in 
the consent deer•• or· other enforcement orders. 

6.4.B-7 Techn,ical piscµssions 

Technical meetinqs are considered informational, and provide 
orientation to th• enforcement process. One of the objectives in 
holdinq technical meetinqs is to describe, instruct, and explain 
how the remedy may or will (dapendinq on whether a ROD has been 
siqned) address the conditions of the site. Workshops exploring 
the approach to the site and project status, can occur at any 
point up to and beyond remedy selection. If held durinq RI/FS or 
RD/RA neqotiations, they should be separated trom th• leqal 
discussions. Th• RPM may host a technical discussion without PRP 
concurrence: however, willinqn••• by the PRP• to participate may 
facilitate a more open and honest dialoque with th• community. 

Technical information must be documented and available tor 
the public in th• administrative record file. Technical or 
factual information which comes up durinq neqotiations should 
also be included in the administrative record file. Issues o! 
liability, however, are appropriately discussed only durinq 
neqotiations between EPA and PRPs, and should not be included in 
the administrative record file. · 

Technical assistance qrants are authorized under section 
ll7(e) of CERCLAv which allows EPA to make qrants available to 
communities affected by a release or threat•~·~ release at an NPL 
site. Community qroupa may·uae th••• qrants to obtain assistance 
in interpretinq technical information on th• nature·of th• hazard 
and recommended alternatives for investiqation and cleanup. 

6.4.C Cgmmunity Relatigns pµrinq Remoyal Ac;t,igns 

BPA will encouraqe public participation durinq removal 
actiona u· th• extent poaaible. However, there will be times 
when thi• participation may need to be conatrained. · Th• NCP, the 
Hand):)ook, and -.Wal Procedures eatabliab th• requirements tor 
removal actiona, including administrative record requirements. 

Th• enforcement proqram ericouragea PRPs to conduct or pay 
for removal actiona. At any time, th• Aqency may arrive at an 
aqreament with th• PRPs to conduct a removal, which would usually 
be embodied in an administrative order on consent. EPA also may 
issue a unilateral administrative order to compel a PRP to 
undertake a removal er other action. In addition, under limited 
circumatancea, th• Aqency may refer th• action· to DOJ, seeking a 
court order to secure the removalo 
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By their nature, the situations that require emerqency 
removal• do not allow for extensive public involvement. 
Adjustment• to the community relations process 2ust be made to 
accommodate necessary time constraints. It is proposed in the 
draft NCP that a public comment ·period Of at least 30 days be 
required for removals with a planninq period of at least 6 months 
before the initiation of on-site activity. For removals with a 
planninq period of less than 6 months before the initiation of 
on-site activity, a public comment period may be held where 
appropriate. The public comment period, it held, beqins when the 
record file is made available for public inspection. 

A unilateral administrative order or administrative order on 
consent is a public document and should be made available to the 
affected community at a minimum, throuqh th• administrative 
record file. In addition, community relations staff should 
discuss th• terms of the order with and describe th• removal 
action to citizens, local officials, and the media. If the PRP 
subsequently fails to respond to th• order, any public statements 
or intormation releases reqardinq the status of actions at the 
site or prospective EPA actions should first be cleared with 
appropriate Regional technical and legal enforcement personnel. 

community relation• activities durinq removal• conducted by . 
PRPs should be th• same as tor Fund-financed removals. PRPs may 
participate in community relations, •ubject to the same 
consideration• described previously in thi• quidance under 
Section 6.4.A-3. 

6~4.D Community Relations puring Specific Enforcement Actions 
and Settl1ment1 

6.4.0-1 Con11nt Ptcr1e1. Pt Minimis and Cost Recoyery 
Settlements 

Under section 122(d)(l) of CERCI.A, ••ttlementa for remedial 
action are to be in th• fora of consent deer••• tiled in Federal 
court. Section 122(d)(2J(B) requires DOJ to pr~vid• an 
opportunity tor pU))lic comment on proposed consent decrees. This 
co~cept i• diacu.aed in aection ,.4.B-5. 

Section 122(i) of CERCLA requires th• lead Aqency to publish 
a notice ot propoaed settlement, for both administrative orders 
on consent under section 122(q)(4) (de mini.mi• settlements), and 
under section 122(h) (coat recovery aattlements/arbitration). 
Th• notice published in th• Federal Regi1t1r must identify th• 
facility concerned and th• parti•• to the proposed •~~tlement. 

A public comment period of not less than 30 days is required 
tor these aqreaments. Reqional staff should provide notice 
(e.q., a preas·releaae, notice to persona on th• site mailinq 
list or an ad in the newspaper of local circulation) to 
supplement the P1d1ral Register notice. Th• pr••• release should 
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provide a contact tor further information. 

Th• lead aqency with jurisdiction m~st consider any comments 
filed, and determine if the proposed settlement requires 
modification where comments demonstrate' that the proposed 
aqreement is inappropriate, improper or inadequate, or can become 
effective without chanqe. The fir,al settlement and the response 
to comments must be released at tla same time and be made 
available to th• public. Thia cau be accomplished by placinq 
both documents in the adm.inistrati~• reco~ tile. The response 
to comments document (responsiveness summary) should also be sent 
directly to those who commented. PRP• who are party to th• 
settlement will receive notice from the Aqency that the aqreement 
will qo into effect unchanqed or that mociiticationa are required. 
A statement that the responsiveness summary may be obtained from 
the administrative record f il• or upon request should be added to 
this notice. 

6.4.D-2 In1µnctiye Litiqotign 

At any point in the enforcement process, a case may be 
referred to DOJ for litiqation, and community relations 
activities may chanqe in scope. Referral is likely to occur moat 
frequently tor RD/RA after the aoratoriwa has concluded. If 
litiqation is initiated early in the enforcement process, the CRP 
tor th• site may need to be aodified substantially. If 
litiqation is initiated late in the process (e.q., after the 
conclusion of th• RD/RA special notice aoratorium), the plan will 
require only the addition of the litiqative process. 

When a case has been referred to DOJ, community relations 
activities at the site should be re-evaluated by the site team, 
and chanqes necessary to accommodate confidentiality should be 
aqreed upon by the site team, includinq DOJ. While atronq 
consideration should be qiven to implementinq th• plan as 
developed and previously approved, the litiqation process may 
require chanqea in public disclosure. For example, the court 
may impose a gag order or place r .. tricti~na on information 
rel••••• during negotiations or any meetinqa vith the public to 
discuaa potential aite r-edy. Onder thue·circwutancea, the 
DOJ attorney vill advi•• tb• site ta .. on hov to proceed. 

6.4.0-3 Cp1t Recqyery 

If a Fund-financed cleanup i• conducted, EPA may initiate 
litiqation to recover tb• coata·of response. Since coat recovery 
generally follow• r .. oval actions or initiatio~ of remedial 
action, community interest in the site u~ually will have 
lessened, unlesa other operable unit•. remain to be addressed. 

A spokesperson chosen by th• site team, in coordination with 
OOJ, should take the lead in respondinq to inquiries reqardinq 
current site conditions. All inquiries reqardinq litiqation 
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should b• forwarded to the EPA cost-recovery team, which will 
prepare.a response sul:>ject to. th• ~oncurrence of DOJ. 

. . 
6.4.D-4 Interaction with RcJU. and other Federal and State L§ws 

on May 5, 1987, the Office of Solid Waste and Emerqency 
Response issued quidance tor pul:>lic involvement in RCRA 
section 3008(h) actions (QSWER Directive #9901.3). This quidance 
••tal:>liah•• the proc••• tor public i~volvement in actions taken 
under section l008(h) ot RCRA. 

Section lOOB(h°) of RCRA, the interim statu. corrective 
action authority, allows EPA to take enforcement action to 
require cleanup at a RCRA interim status facility when the Aqency 
has information that there has been a release of hazardous waste 
or hazardous constituents. Two orders will frequently be used to 
implement the cleanup proqram. The tirst order requir•• the 
facility ovner or operator to conduct a Corrective Measure 
Study/RCRA Facility Investiqation (RFI/CMS), similar to th• 
RI/FS. one. th• remedy ha• been selected, a second order 
requiru duign, construction, and impluantation of that remedy. 

Th• RCRA·quidance outlines both miniaua public involvement 
requireaanta and expanded public involvement au99eations. ·In 
many waya th• RCRA quidanc• use• proceduru and id••• drawn trom 
th• Supertund community relation. proqru. Thua, coordination 
between Suparfund and RCRA personnel at ait•• Wbera action• wider 
both CDCI.l and ROA.are anticipated i• appropriate. Supertund 
CRC. may want to become familiar with thi• quidance and with the 
Rc:JtA PuJ)lic Involvaant Coordinators to ensure that the Aqency 
preaanta a coordinated approac:b. 

Familiarity with other.Federal or state lava 8Uch as th• 
Clean Air Act,- Clean Water Act, etc. will generally make th• role 
of th• CRC aaaiar, for frequently many media are represented at a 
hazardoua waate aite. A 9eneral knovled9e of Federal or state · 
requir~ta aay belp the CRC in conversing with th• public. 

,,,.. 'J'lt !"mini1tratiya Bacors! Al Part pt Cmmpunity Relations 

6.4.B•l pywryi'Y 

S~ion 113(k)(l) of CDCI.A requires th• eata1'liahment ot an 
adainiatrative record upon wbicb th• ••lec:tion of a respon•• 
action i• baaed. It alao require• that a copy of th• 
adminiatrativa record b• located at or ~ear th• •ite. ·section 
113(k)(2) of CZRCI.A require• that th• Aqency pr0mul9at• 
r99'1lationa outlining procedure• tor intere•ted person• to 
participate in developin9 the administrative record. Th~ Aqency 
i• addr•••ing th••• atatutory requirement• throuqh revisions to 
the NCP and throuqh th• davel~pment of a CJUidance document. 

Throughout the decision-makin9 procesa, from remedial 
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inv•stiqation to selection ot r9Dl•dy, the administrativ• record 
tile will b• available tor ~\lDlic.inspection at a central 
reqional location and at or near th• site. The information in 
th• tile ia crucial to th• p\lDlic.in that it contain• th• 
information upon which th• lead Agency basaa its decisions toward 
sal•ctin9 a final rc-.ady. Community relations staff should use 
the adminiatrativ• rrcord file as a tool tor tacilitatinq p\lDlic 
involv-ant. 

Publicly-available documents concerning response selection 
must be made available to all interested parties at th• same 
ti.ma. EPA staff should avoid situations where local residents 
are provided opportunities tn review and comment on sit• 
information and other members of the p\lDlic are not provided the 
•am• opportunity. Similarly, it EPA requests PRPs to review a 
plan, EPA should •nabl• other members of the p\!Dlic to review 
that plan aa wall. When a kick-off maetinq is scheduled to 
explain th• final workplan and obtain opinions, th• p\lDlic, 
includin9 residents and PRPs, should be invited. 

Tb• adminiatrative r•cord tile and CRP for a reaedial action 
ahould be mad• available to th• public no later than th• time the 
r-edial inveatiqation pbaae be9ina, vbic:h i• u.ually when th• 
RI/PS workplan i• approved. Tb• timin9 tor ••teliabinq the 
adlliniatrativ• record tile for a removal action will depend on 
the natur• of th• removal. As propoaed in the draft NCP, tor 
removal• with a planninq p.riod of at leaat •ix months before 
on-ait• activiti .. will be initiated, th• racord·til• must b• 
made available to the p\!Dlic vban the •n9inaerin9 evaluation/cost 
analyai• CEZ/CA), or it• equivalent, ia available for pul:>lic 
comment. Por r .. ovala with a planninc; period of 1••• than six 
montba, th• record tile must b• available to the p\!Dlic no later 
than 60 daya att.r th• initiation of on-ait•· cleanup activity. 

6.4.B-2 Purpp•• pf ~· Adpini1tratiy1 R1cprd,. 

Tb• adainistrative record ha• a two-fold purpo••· First, 
the record pra¥ide8 an opportunity tor th• public to be involved 

· in tbe proo••• of ..iactinCJ a raapons• action. Du.rinq th• 
••l~GD of a reaponae action, information ia reviewed and made 
availaat1a iD tbe publicly accaaail:»le adlliniatrative record tile. 
Second, 1t tbe Aqency i• chall•nCJ•d concarninv th• adequacy of a 
re•ponae action, judicial review ot a reaponse action •election 
will be liaited to tb• adainiatrative record. By liaitinq 
judicial review to th• record, .a court'• review i• baaed upon th• 
au• information that waa before t'"'.'e Aqency at the time of it• 
dec:i•ion. Tb• public ahould be advi•ed that their comment• must 
be aulmlitted in a tiaely manner in order to be conaidered. 

15 

">. 



OSWER DIRECTIV1·9836.0•1A 

6.4.B-3 Cmmpunity Bolotions Coordinotgr B11pgn1ibiliti11 tor tha 
Ad,pinis;ratiy1 Record 

Th• OSC/RPM and reqiona.l attorney, with the aupport ot the 
administrative record coordinator, are responail:tl• tor decidinq 
which documenta are to be included in the adminiatrative record, 
and •n•urinq its adequate compilation and maintenance. Th• 
R~qional Administrator or his desiqnee is responsible tor the 
c•rtitication ot th• record tor liti·qation. CRCs will have some 
q•n•ral duti•• in developinq the record tile, but every reqion 
has defined different roles. In qeneral, however, th• CRC duties 
will centar on th• relationship of th• administrative record tile 
to th• information repositories, public notice• and public 
comments. 

First, CRCa and administrative racord ataff must coordinate 
th• location of the administrative record tile and information 
repositori... Th• statute requir .. that th• administrative 
record be available at or near th• facility at issue, and that 
information be available for public inspection and copyinq. If 
th• information rapoaitory doea not contain a copyin9 facility, 
the R99ion or State may want to aalca arranq-enta for copyinq the 
record tile. EPA, however, is n~t required to copy the 
information for·int•r••ted persona •. 

Second, th• notice of availability for the adiliniatrative 
record llU9t be publiahed in a major local nevapaper of qeneral 
circulation. A copy of the pul:»lic notice muat a~ao be placed in 
~· adlliniatrativ• record tile and may be made available to th• 

-public throuqh th• community relations mailinq liat. CS•• the· 
overview ••ction above for a diacuaaion of vban th• 
adlliniatrative record file auat ba made available to the public.) 
Thia notice .. y be combined vith other notice• of availability 
dapendin9 on th• tiainq of activity at a aite, 1.9., a notice of 
availabilty of th• information repoaitory. Where appropriate, a 
notice of availa!)ility of th• record f il• or of co-•ncement of 
th• public comment period may be published in the r141ral 
Btqi•i•r. The public 18 not notified each time a doCWDent i• 
added to tbe rac:ord tile. Th .. • noticu should be coordinated 
between tlae c:ac and admini•trative record staff in order to ua• 
reac:NrC89 909t efficiently. Por a more complete diacuaaion ot 
th• notice of availability., •H th• Guidance on Adainiatrativ• 
Recorda tor Selection of CERCLA R••ponae Actiona (OSWER Directive 
f9833.3A). 

Third, th• completed CRP ~t be placed in th• 
adlliniatrativ& ~•cord file. · community Relations Coordinators 
muat advi•• th• Adainiatrative Record Coordinator that th• CRP i• 
tinal and provide him/h•r with a copy. 

Fourth, information contained in record.a ot communication 
that were qenerated ~y th• community relation• atatf and 
conaidered or relied on in selectinq a reapon•• •hould be 
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included in the record tile. In addition, Superfund CRCs should 
take appropriate step• to ensure that any community relations 
d-C\:Jllent• that are required to be placed in th• administrative 
record f il• are provided to the. Reqional official responsible tor 
th• record til•~ · 

Fifth, the text ot all comments, criticisma and new 
information submitted by th• public, including PRP•, durinq the 
public comment period must be included in the record tile. A 
r•~~~n•• to all siqniticant comments (i.e., the responsiveness 
summary) must also be placed in the administrative record tile. 
The responses may be combined by subject or other cataqory in the 
record tile. 

The record tile should reflect th• Aqency•s consideration ot. 
all siqnificant public comments. Th• Agency ha• no duty to 
respond to comments it receive• durinq a formal comment period 
until the clo•• ot that tormal pW)lic comment period. It th• 
Aqency choose• to re•pond to a comment made prior to a tormal 
public comment period, the response must be included in the 
record tile. Th• Agency may suqqest that comments •ubmitted 
prior to a formal public comment period be resubmitted durinq th• 
comment period it the commenter desires a ruponae. or the 
Aqency may notify a commenter that the Aqency will respond to th• 
comment in a responsiveness •ummary prepared at a later data. 

Comments which are received after th• formal comment period . 
close• and before the deci•ion document is •iqned should be 
included in th• record tile but labeled •late ccmment.• Since a 
r••pon•iven•s• summary may already have.been prepared at this 
point, the Aqency must r••pond to late comments only it they 
contain siqniticant new information not contained elsewhere in 
th• administrative record which could not have been •ubmitted 
during th• public comment period, and which •ub•tantially support 
th• need to significantly alter th• response action. 

Comment• received after th• decision document is signed 
sh~uld be placed in a post-decision document file. 'l'h•Y may be 
added to tbe record file it: th• docaanta concem issues 
relevant to th• -lection of th• re9P0na• action that th• 
decision cloc:u.ent doe• not addrus or raa•rv•• to be decided at a 
later data1 or Vb•r• there is a signiticant chanq• in a response 
selection Vbicb i• addressed either by an explanation of 
•iqniticant ditterencea, or in an amended decision document. Th• 
Guidance on Administrative Rec~rda cited above 9ivea additional 
ir~tormation in thi• raqard. 

6.4.1-4 Additignal Copppunity B1latign1 C:pgrdinat;r 
Respgnsibiliti11 

Because of regional differences CJlCs may have additional, 
general reapon1il:»ilitiea, incl~din9: 
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Aa•essinq the impact ot the administrative record file 
on local· information repositories by consultinq with 
officials at the repositories. This must be done in 
coordination with the. Administrative Record coordinator. 
CRCs should advise the pUtllic where the administrative 
record f il• is located. 

Providinq the Administrative Record coordinator with 
information as to how to notify the public of the 
availability ot the record tile. This notification may 
be in addition to the newspaper notice. 

Makinq available the transcript of the local meetinq on 
the proposed plan, am required under section ll7(a) of 
CERCLA. 

Providinq assistance to the Administrative Record 
Coordinator to en•ura that final comment• made by EPA on 
important documents qenerated by the State or a Federal 
facility are documented in writing and submitted to th• 
State or Federal facility staff for inclusion in the 
administrative record til•. Stat•• and Federal facility 
staff will compile and maintain the administrative record 
file• for those sit••· 

All staff involved in·superfund activities must become familiar 
with th• administrative record requirement•. 

6.4.E-5 Relationship Between the Ad,ministratiye Record and 
Into;mation Repositories 

Section· 113(k)(l) of CERCLA require• that •the. administrative 
record shall be available to the public at or near the facility 
at isaue.• Duplicate• of tho adminiatrative record may be placed 
at any other location. · The oriqinal file• concerning response 
action selection •hould be located at th• EPA Reqional office. A. 
copy of th••• file• muat be located at or near the aite. The 
draft NCP propo•- that an exception be made tor emerqency 
removal actiona vbere on-aite activiti•• ceaae within 30 day• of 
ini~i11tion. 

Section 117(d) of CERCIA require• that •each item developed, 
received, published, or made available to the public under 
section 117 shall l:>e available for public inapection and copyinq 
at or near th• facility at issue.• Th••• it ... are qenerally 
incll1ded in th• information repoaitory. 

The administrative record file at or near the site at issue 
should be located at one of the information repositories that 
already may exist tor community relation• purpoaes. The 
information repository, maintained by the community Relations 
coordinator, may contain additional information of interest to 
the public, that is not nacossarily part of the administrative 

18 



.. 

OSWER DIRECTIVE 9836.0-lA 

record tile (e.q., pr••• release• and newapaper articl••>· 
Doew1enta in th• admini•trative record tile •hould be separated 
from th• other material• in th• intormation repoaitory. 

EPA typically ua•• local librariea, town hall•, and public 
schools as locations tor eatablishinq repoaitori•• and 
adminiatrative record til•• becau•• they are publicly acc•••ible. 
In •om• inatancea, the volume ot information avail&Dl• tor 
comaunity relations and administrative record purpo••• may be 
larqer than th• capacity of th••• locations. Where th• space ot 
the information repoaitory is inadequate tor aupportinq th• 
adminiatrative record tile, an alternate location tor the 
adminiatrative record file should be ••tabliahed. Administrative 
Record Coordinators •hould estimate the volume ot information 
expected to be included in th• repo•itory and meet with 
appropriate local officials to disc:uaa apace requirement•. In 
some aituations, ••parate location• may have to be ••tabliahed. 
Adminiatrative Record Coordinators and CRC:. muat inform one 
another of any additional information placed in th••• ••parate 
location• to enaun uniformity. CRC. should carefully review 
their reaponaibi11ti .. for th• adminiatrative record (Section 
6.4.1-3). . 

Each admini•trative record til• 11U8t be indexed. Thi• index 
identifi•• all th• document• which· compri•• the record file, and 
li•ta tho•• docuaenta which do not have to be preaent in the 
record tile becauae of their volmainoua nature (raw data tor 
example), but which are conaidered part of th• r~cord. Their 
location muat be provided. Thi• index ia part of th• record f il• 
and muat b• available at each record file location. 

Finally, intereated parti .. should be able to ea•ily find 
the dOCUJlant(a) they need •. Doc:wlant• in the·adainiatrative 
record fil• should be well Or9&ni&ed. Tb• CRC: and adminiatrativ• 
record ataff sbould coordinate with th• State·in .clo•inCJ 
information repoaitori•• and record fil .. at tb• end of operation 
and maintenance, and following a five-year review. 
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United States Office of Solid Waste 
Environmental Protection and Emergency Response 
A1Jtnt:t · Washington, O.C. 20460 

0 EPA Oltlce al Wasta Pn>gramS Enlan:emtnl Summer 1988 

~ill' · Environmental 
Fact Sheet 
The Superfund Enforcement 
Process: How It Works 

INTRODUCTION 

In 1980, Congress passed the Compldlensive Environ
mental Response, Compensalion ml Uability Act 
(CE:Ra.A), commonly c:aUed Superfund. This law pro
vides the U.S. Enviromnemal Protec:lion Asency (EPA) 
with the authority and necessary tools to respond direcdy or 
to compel potemially respomibJe panics (PRPs) ro respond 
to releases or dualened releases of bazardous subst•nccs, 
pollutants or contaminanrs. CERa.A creaied two parallel 
and complementary programs aimed Ill achieving mis goal 

The fim program involves lbe crmian of a amt fund 
financed duougb a special m an die cbr:mical and peao
leum induszries. 1bis uust fund. known as die Superfund. 
may be available for site remectiU:ian wbm no viable PRPs 
are found or wbm PRPs fail to lite necasuy respa11e 
acdons. PRPs lft dcftnrd u panla ktmdftcld • bavtna 
owned or operm4 bamdoul suw11a ma. or wbo baYe 
tnmp0ned or 8mnpd fardllP0"1 oraamiem of hazard
ous substances, pnDIJIPDarmrumimm ll sucb shes.. The 
second prosram pnMda EPA wi1b die IUlboncy ro nep
aie sealcmc:ms. ID issue orden to PRPs dlftCliDa 1baD ID 
take necessary respome IClions. or to sue PRPs to ft:pay die ·. 
COStS of such aciiom when me Tnm fund bis been used fOr 
these purposes. The aaions EPA Ilka ID lacb ICldcmcm 
or to compel respomible panics to pay for or undenate die 
remediation of sites are referred to a me Superfund cnforce
meru process. CERa.A was reaumoriz.ed and amended on 
OaDber 17. 1986, by me Superfund Amendmems and 
Rcautborimion Act (SARA). SARA provides EPA widl 
new authorities and tools dw menamm &be enforc:emem 
propam. 

CERCLA: 

IAG: 
NBAR: 
NPL: 
PAP: 
RCRA: 

RO/RA: 
RWS: 
ROD: 
SARA: 

UST OF ACRONYMS 

Comprehensive Environmental Response, 
Compensatbn and Liability /Id. of 1980 
lnteragency A;reement 
Non-Onding Allocation of Responsl>ili1y 

· National Pri>ritles List 
Potentially Responsible Party 
Resource Conservation and Recovery /Id.. 
as Amended 
Remedial DesigrVRemedial Action 
Remedial lnvestiJationlfeasDllty Stud'/ 
Rec:on:I of Decision 
Supeffund Amendments and 
Reauthotization Ad of 1986 

'Ibis faci sbea describes me enforcemem llllborities and the 
pmc:aa dlltil followed underlbe Superfund program. It de
sc:zibcs dleopdons available ro EPA forremediating bazard
OUI Wiiie siu:s; &be tools and mcdwrisms dW EPA may use 
in negocialiq smlanems widl PRPs. and describes the 
decisian-mmn1 process 111 enforcement silr:S. 

OVERVIEW OF THE ENFORCEMENT 
PROGRAM 

A major goal of the Superfund program is ro encourage PRPs 
to remecttare bazardous waste sites. 1be enforcement proc
ess nonnally used by EPA ro enlisl PRP involvemeru may 
include five major effons. 
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SUPERFUND REMEDIAL'ENFORCEMENT PROCESS 

To undersamd tbe enfCl'CCIDem process. il is necessa y ro ander· 
S&and the Saperfand remedial process. Under die remedial ~ 
gram. EPA &at.es long-lam IClioas ro smp or sublllnriaUy 
reduce releases or dlreals of re1eaes rl bamdoas subsWaa 
thal are serious but not immediu.ely life-cbrellenin1. Removal 
aclians, which are sbon-cam, immedil&e 1eriom intended ro 
s&abilize a hazardous incident or remo~ c:onwninams from a 
site dw pose a &hreal ro human hc:allb or welfa or tbe environ· 
ment. may be aail:n 11 any poim in tbe remedial process. 

The Superfund process bepm wilb a preliminary uaeamentl 
size iDspeaion (P ~I). 1bis mually is c:onducted by the Sim. 
ro deiamiDe wbabcr tbe sile pow a apific1111 enoap po1m
rial bmrd I) WllTIDl funbc:r smdy IDd iawnipriQn 

The site is 1ben l'IDbd usinl die HmnS RIDtin1 System (HRS), 
a nmnerical rantinl syslml med IO idenlify die sile's poenrial 
hazard to tbe environment and public beal1b. Siles assipechn 

Fim. EPA aaempcs tD idemify PRPs u euty in me Super
fund process as possible. Once idemificd. EPA will nodfy 
these pan:ies of dle:ir po1mia1 liability for response wait 
when the site is scheduled for some IClion. Second. in lbe 
coune of idemifyiDa respcmc wort ID be clone. EPA will 
encounae PRPs ID do me WOik • a lill. 

Third. if EPA bcUewl die PRP II wtJUna llld capable of 
doing me wort. EPA wlll lllmlpt m neam- an enforce
mem ap:emem wtdl die PRP(1). 1be mfcm:emcm ap:e
mem may be m qimnem emtHd ID caart (sacb u a 
judicill consem decree) or It may be m ICfmbUanlivc 
order (where EPA IDd lbe PRP(s) lip m qreemem 
owside of cowt). Bodl oftbese llftCIW4•D are enforce
able in a coun of law. Under bodl agreemeo11 EPA 
oversees the PRP. 

Founh. if a sealemem is no1 reacbrd. EPA cm use irs 
aulhority to issue a unil •renl ldminisa'al:ive order or 
directly me suit apiml the PRP(s). Under eilber coune 

HRS ICICll'e of 28.5 or above arc added ro the NaDonal Priorities 
Lill(NPL). 

Neu. a ranedia1 Urles&iplion (RI) is conducwl ro assess the 
arau and DllUl'e of tbe contaminalion and the porenrial risks. A 
feasibilil)' smdy (FS) is cben prepared ro eumine and evaJuaie 
various remedial allanaliw:s. 

Followin1 I public c:munent period on EP A's Jftferred alccna
tiveand tbe draflFS rcpon. EPA chooles a specific rmncdia1 plan 
and oudines ia 1eteaion in die Record of Decision (ROD). 

Once die remedial desip (RD) (wbicb includes enlinecring 
plw and sperificari"QI) ii campked. die ICmal sire wort. or 
remedial aClicm (RA) can bqiD. Aftl:l RD/RA activilies have 
been c:anpJmd. lbe sile ii maairored IO ensure lhe effecliveness 
of me rapoue. Cenlin measures require Cllaoinl operation or 
periodic IDljnlr:lll!ft 

of ICtion. PRPs are directed to perform removal or rcme· 
dial aaiom 111 sie. Uthe PRPs do not· respond to an ad· 
minislmive order, EPA bis the opdan of filing a law suit 
to cmapd performmce. 

fifth. ifPRPsdonatperform the response action and EPA 
UDdenlka me wolt. EPA will me suit qaimt PRPs. 
wbeD pnclicable. I> recover mcJDeY spem by EPA and 
deposit it in the Supufund Tnlll Fund. This is called cost 
recovery, IDd lt 11 a major priority under the Superfund 
piOiillD. 

THE ENFORCEMENT PRO~S FOR 
REMEDIAL ACl'IONS 

PJlP Slan:b and Notice 

EPA is commiaed to arenslbening efforts ro reach sertle
mam wilb PRPs. EPA believes dW senlements are most 
llkdy to occur wben EPA imaac:IS frequently wnh PRPs. 
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ENJi'ORCEMENI' AtmlORITllS 

Tiie original Siiptiifaad Pl'OPllD WU raalbarized lild C-Xpl•Mted 
Oft Ocfober 17, 1986, wbez1 Prm:idml RapD siped DUO law tbe 
Superflmd Ammdman1 IDd RaalbarizaDaa Ac. of 1986 
(SARA). These amendmc:ms iDcrrased tbe Supcrfund TnmFUDd 
IO $8.S billion and c:Jariticd and u;pende4 c:nfon:emem 
awbori&ies: 

• Accm llld IDICll'IDldoa Gaaberiq • SARA saaiglbeaa 
EPA. s abiliry IO obcaiD ICCeSI ro iDYClliple ma lild ID 
obcaiD inf'amwicll from pll'lies wizb knawiedF oC lbe site. 

• S.ttlemeat Autborides • CERCLA lldbcxizes EPA ID 
compel a PRP 10 uncScriab ncccsmy ICtiofts to c:oaaol tbe 
chrea& ol imminem and subSllnli&J endan,amem ro human 
healUI or the envilonmau. To .::complisb mil. EPA may 
either iuue an adminisnlive ank::r or bring a civil ICbaD 
against the PllP in coan. SARA oudiDes specific procedures 
rm negocialin1 sealancms wi1b PRPs ro coaducl voJwuary 
response aaiona ll blmdous Wiiie sila. 

• Coa RecoftfJ • Once a Fund·finanrAd respame bu been 
undenatc:n, £PA CID recow:r C:OSU from die responsible 
parties. Pasiand pamt&cilicyownenmlapenun.aswell 
U hlzlrdous P 1bmnc:c pDQllDi"land lllDIPGftllS, CID all be 
liable undel' Supcrfund Car respame com llld !or damqe ro 
manJ resoun:a. EPA may ra::ow:r Fedml respell& cam 
from any Cl' all of tbe 1esp>1sible ,.rlia iD\IOl'led in I 
remedialac:Um. lbe moaiarecolitnd ao blCk mm die Fund 
ror use in fumre &apaae Cliaaa. 

• crim1u1 Aatborides • SAR.A muses criminal penalaes 
Corfailme 1> provide nodce of ardelle IDd IDlka mbari1Jins 
false iDfannalion I crimiDal c6me. 

'Ibis immcdcm is imponlD£ bectme It pmvtda die oppor· 
nmiEy m ~ infonMdnD lbola die sile IDd may -.c:e 
delays in CODdw"ri"I rapa.:m acdam 

The enforcemcm procaa belim whb die smcb !or PRPI. 
c:oncurrcm widl NPL llllina-

Once idemified. PRPs are t)'Pically issued I p:nenl DDtk:e 
leaer. Tbe general notice informs PRPs of dleir prmmat 
liability. The general nodce also may include a request far 
and a release of infomuu:ion on PRPs md die subsrmc:es u 
me site. The overall purposes of die p:neral nodce are ro 
provide PRPs and the public widl advance nodce of possible 
fumre negotiations wich EPA. to open cbe lines of commu-

• Cldua Sabi· SARA awbarizesacumn rosueanypc:rson. 
die Uaired Si:uea. cs ID iDdividaal Sea £or any Yiolalion of 
mndlids llld ftlluilcmems of die law, under cenain 
c:ondilicm 

Federal Facilldes 

SARAalsoaddsaseclioa dealing widl rdmes of hazardous sul> 
maces ufedenl flcilili.es. This provision clarifie:s lbal Super· 
fund applies ID Fedaa1 agencies IDd lbal they mUSl comply widl 
ia reqairemems. SARA clelrly defmes tbe process FedalJ 
qencia IDDll follow in lmdenall:in~ remedial rapr>nses At 
NPL sies. EPA mabs lbe final sdo.cioa or lbe ra!!edy if the 
Fedml apacy IDd EPA disagree.. A Federal agency must 
ranedi.w a Federal faciliry duough ID inri=ngency agreement 
(JAG), w:cpt iD emerp:ncy sillwians. IAGs are enfc=eable 
qrecmelllS becween Federal agmcics dm IR suDjea IO lhe 
cilizm sail pmvisiaQs in SARA and ID SCIClion 109 penalries. if 
die rcspoiidia1 agency does noc comply wim lbe cams of the 
qreemcm. 

SARA allD provides a scheduJe far respome aaions a Federal 
facilicia. iDcJadinl a cheduk far prelim.inlry mmenu. 
lillins an die Nlliaftal Priarities Lia. remedial invesipDonsl 
feasibilily smdies. IDd ranedial actions. Sme and IOCll oflicials 
allO lllllll be p\tell lbe oppanuniry ID ~in &be planning . 
and s6oction of Ill)' remedy, iDchadin1 &be review~ all .da&a. · 
SCllCS are Ji~ I farmal opparamiry IO n:vicw remedies IO 

ellllft Iba 1bey iDcatpot'lllii Sme smdlrds. Public panicipa
lian iD addralinl lelcuel II Federal fac:iliries is eMancc.d by 
SARA. wtUdl esrablishes a Federal Ap:ncy Hazmdous Waste 
Compliatr.e Doc:ket. This docm funciians as a reposilDl'Y of in
formllian far die public IDd is available far public inspection. 
Every m lllOlllbl after esabli*nem ~the dDctet. EPA wi1J 
palllilb iD die falcn! Rgtg a I.isl d die Fedml facilities lhal 
bave beeD inchaded ill die docbl darin1 me. preceeding m
mandl period. 

aiClliOD becwem EPA md PRPs. md ro advise PRPs of 
parcnri•I liabillty. 

ID lddidaD ID the general norices. EPA may issue a "Spec:ial 
nadce. • wbicb invokes a ranpo.mry morarorium on ccnain 
EPA rrmedl1l 1Dd entorcemaa IClivmea. lu1 RlJFS special 
DDtk:e inidma a 9().4ay morarorium and ID RD/RA special 
aadce inieiala a 120-dly 1D0111Drium. 1be moraroriwn 
pmvidcs a period of lime duriDI wbicb EPA and PRf• ne
&DCi*- 1be pl of neplliom ls for EPA al PRPs to 
racb a seulement where Jbe PRPs agree to condua and/or 
fimnce iaponse ICUvi1ies. Nqocilliom may be terminated 
after 60 days for eilber me RllFS or RD/RA if PRPs do not 
provide EPA widl a "aoc>d failb" seulement offer. 
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NeaotJadods ror tbe RVFS 

The PRPmay CODdua die RJJFS llEPA cJerermines lhe PRP 
· is qualified to condua die IWFS. md if 1be PRP agrees to 
~imbwse EPA for die cost of oversigbt. T'be tenDS of this 
agreement to conduct the IWFS are outlined in either an 
Administrative On1er on Comem or a Comem I:>ec=. both 
of which are enforceable in court. U nego1ialions do not 
~sult in an order or a deaee. EPA may use TNSt Fund 
monies to perform the RIJFS and seek ~imbuncmem for irs 
com. 

Nqotlations ror the RD/RA 

Wbe~ a special nolic:e is used. the mormorium for RD/RA 
may be extended ro a total of 120 days. Tbe tams of the 
agreemem to c:cmdua the RD/RA are outlined in a Consent 
Dec~. which all panics sign and is emered in COUit. Une· 
gotiations do not result in a sememem. EPA may conduct the 
~medial activity using TNSt fund monies. and sue forreim· 
bwsemem of its com widl the wisamce of the Depanmem 
of Justice (DOJ). Or EPA may issue a unilareral admimsrra. 
tive order or ditecdy file suit to force the PRPs to conduct the 
~edial aclivity. 

Adminlstradye R.emnl 

The informalion used by EPA 1D selecl a remedy u a site 
must be made available to the public. 'Ibis infOJmuton. in
cluding public commems. is compiled and maimained in the 
admi.nistradve record files. The adminlsl:nlive record 
serves two main purposes. First. it enswa ID oppommity 
for public involvemem in me selcclion of a remedy ai a site. 
second. it provides a buis for judicial .mew of the 
selection. 

TOOLS FOR ENFORCEMENT 

In addition 10 mnuntna lbe piOQidwa !Dr die enforcanem 
procw. CERCl.A _provida IOOlJ dla ue daiped to help 
EPA adDeve seuJ...._ '!be CDC.A Rnlememllllbori· 
ties may be used by EPA ID famr nqodlliam wldl PRPs 
im&ead of laJdnl lbem ID caarL EPA belleYa llm PRPs 
should be involved early in die Supeaftmd pnxal • I site. 
It is in the best illelal of PRPs ID nepJdlle wilb EPA md ID 
c:onduc:l the RJJFS. IS dlia CID keep 1be procal llDoadl and . 
com CID be c:mmollcd. EPA acdvely pmnaca sealemems 
with PRPs using tools in SARA and II om•h•pin1 to wort 
towards improvemems ln me sm1rmem process iaelf. 
These new SARA tools include, bUl ue DDl llmiled to: 
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CERQ.A awbOrizes the use of "mixed funding.· In mixed 
fundinl, seuliDg PRPs and EPA sbare me com of the~
sponse aclion and EPA pursues viable non-semen for the 
a)SIS EPA incurred. Thmugb guidance, EPA di.co•sses the 

. use of three typeS of mixed fundina. amngemems. These ~ 
"piaudJOrizalion." where lbe PRPs conduct the remedial 
action and EPA agrees m reimburse the PRPs for a portion 
of their raponse cosu "casb-ows," w~ PRPs pay for a 
portion of me ranedlt" c:oss and EPA conducu the wort; 
and "mimt wort." v nere EPA and PRPs both agree to 
conducl and finance d; ·cm.e poniom of a mnedial action. 
EPA prdcn a "pzawborized" maed·funding agreement. 
wbere PRPs CODducl die WOik. 

EPA encourages die use of mixed funding to promote 
sealemem and site remecUadon. bUl will cominue to seek 
100 percem of response com from PRPs wheM possible. 
Use of mixed funding does not change EP A's approach m de· 
tmDiniDg liability. PRPs may be held joimly and severally 
liable and EPA will seek to recover EPA's miud funding 
shllt! from non-sealina PRPs whenever poaiblc. 

DI Mlplmll SeUle1N11&1 

~ miDimla 1ea•rmems are smaller agreements sepante 
from the Luprsmlemem for die chosen remedy. Under= 
mhJtmia sealemems. relllively small c:ormibwors of waste 
to a sile, or c:enain "innDa:m. landowners. may resolve their 
liability. lnnoc:em landowners are parties who bought prop
eny wilboat knDwinl dw it wu used for hazardous waste 
hmdJI,. Or EPA may enrer imo z minimjs selllemem 
apeemems widl I pany where the sealemertt includes only 
a minor ponion of the raponse com and when the amount 
of wua: rqma:ms a relatively minor amowu and is not 
hiPllY amc. compared to odlcr hazardous substances at the 
fldlity. ~mjnjrpjs sealemems also may be used where the 
PRP II a sile owner who did DDl :ondw:t or permit waste 
m"'ll"""" or c:amztbue ID die ftlase of bamdous sub
Rl'X" Jk mjnhpia tetdemCllll are typically med in con
junaion wllb c:ovemm DDt 1D sue llfteMllll 'lbele &pee• 

mam pnmlly wU1 be in 1be form of adminim'llivc orders 
on mllCGI and ue availabJe for public c:ommcm. 

CoftlWltl Not To S• 

A c:ovemm DDt 10 sue may be used 1D limit the ptesent and 
fUlme liablllty of PRPs. mus encowaging them to reach a 
smlemem early. However. ~ems generally include 
"zmpmers" dW would allow EPA to hold parties liable for 

) ,, . ··~· 



conditiom unknown at me dme of seUlc:mem or for new in
formation indicari"I dial die remedial aczion is not protee· 
tive of human bea1lb m:S me mvironmc:m. In some cues. 
such as "' mj"imjs sadcmcms, ·releases may be gramed 
without reopenen. Covmmm not to sue are likely to be 
used only in instances wbere tbe negotiating PRP is ~n
sible for only a veey small portion of a sile. and. therefore. 
EPA is assured that any fUllUe problems with the sire are not 
likely io be the rault of mat PRP's comribution 

Non·bindlna Allocations of Responsibility (NBAR) 

NBAR is a process for EPA io propose a way for PRPs ro 
alloc:aze cosu among tbemsetves. EPA may decide tD 
prepare an NBAR when the Agency delennines this alloca· 
tion is likely to promote sealemem. An NBAR, does not bind 
the govemmem or PRPs and cannot be admiued as evidence 
or reviewed in any judicial pn>ceeding, including citizen 
suirs. Since each PRP may be held liable for me entire cost 
of respome, regardless of the size of i1S conttibution ro a sire, 
knowing EPA' s proposed alloc:aEion scheme may encowage 
the PRPs io settle out of counramerlhannm the risk ofbeing 
held fully ~mible. 

STA TE PARTICIPATION 

The Superfund program allows for and encourages S~ 
panicipa:Don in enforcemem activities. First. EPA is re
quired to notify the Swe of negodaliom with PRPs and· 
provide the opponunity for the Sw.e ID panicipue. SWes 
may bC a party to any seulemem in wbich Chey panicipare. 
In addition. SP A is amborized to provide funds to Sraa:s ID 
allow Stare· participation in enfon:emem aaivities and ID 

finance certain Stue·lud enforcement ICliom. 

FOR MORE INFORMATION: 

PUBLIC PARTIClPATION/COMMlJNrry 
RELATIONS 

EPA policy and the Superfund law establish a strong pro
gram of public participation in the decision-making process 
at both Fund-lead and enforcement siies. The procedures 
a."!d policy for public participation at enforcement siteS an: 
basically lhe same as for non-enforcement sites. This f aa 
sheet is limircd to those spcci&l differences in community 
relaliom wbm me Agency is negotial:ing witb or pursuing 
litiplion againa PRPs. The comaa lisrcd below has nu· 
merous fact sheeU on the Superfund program, including a 
faa sheet on Public Involvement. 

Community relaliom at enforcement-lead sites may differ 
from community ~larions aaivities at Fund-lead sites 
benmsc negotiatims between EPA, DOJ and PRPs gener
ally focus on the issue ofliability. The negotiation process. 
thus, requires mat some information be kept confidential 
and is not usually open to the public. 

When lbese discussions deal with new technical' informa
tion lbll c:banges or m~ remedial decisions. Ibis inf or· 
llWion will be documented and placed in me adminisa'ative 
r=ord files. This process provides the public with critical 
inforUWion IDd enables lhe Agency to move quickly to
wards smlemem. Information on enforcemem straiegy: 
details oftbe negotiations, such as the behavior. aaitudcs. or 
legal posilions of respomible panics: and evidei:ice or aaor
ney wort product ma=ial developed during negotiations. 
must n:main confidemial. 
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~ttachment 

AFFIDAVIT OF SERVICE 

UNITED STftTES ENVIRONMENT1.:. PROTECTION ~GEUC"l 

I hereby certify that beinq a rerson over 18 years of aqe, I .served 

a copy of the attached sul:>poenc.: 

<check one> in person 

by reqistered mail 

by leaving the copy at the principal place of 
business, which is, 

> by other method: 

on the person named on the subpoena on 
[date] 

signature of 
server 

name of server 

title 
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Attachment · 

IN THE ~Tr!:R OF: 

UNITED ST>.TES DISTRICT COURT 

FOR Th-i: - DISTRICT or --

UN .. TED S~TES of AMERI~, Petitioner 

) 
) 

) 
) 
) 
) 

v. 

Respondent ) 
) 

----------------------------------------------> 

MISC. NO. 

PE'l'ITION FOR !:NFORCEMEN'? or 1'N ADMINISTRATIVE SUBPOEN>. 
ISStJEJl BY THE EHVIRO~ PROTECTION AGENCY 

The united States Of 1'merica, through the Attorney General, 

and at the request of the Regional 1'dministrator, J~it:d States 

· · Environmental Protection Ag~cy <~> Region .:....._, hereby petitions 
. 

the court for an Order to Show cause why the Respondent should not 

be ordered to comply forthwith with the administrative subpoena 

previously served upon hilll. 

In support of this Petition, the Petitioner alleges as 

follows: 

1. . 'nle Court baa jurisdiction over this matter pursuant to 

28 tJ.S.C. 111331and1345,_ and •2 tJ.S.C. $9622(e)(3)(B) Of the 
. 

Comprahen8iw l:lrrironm:ental Response, compensation, and Liability 

Act of 1980, as amended.. 

2. -------' the Regional Administrator of R99ion _ 

of the EP~ , [city], [state] has requested that the Attorney 

General commence this action. 



[8. By letter dated ______ , Petitioner denied 

Respondent's request and ~eaffirmed the subpoena date 

Petitioner's letter is attached as Exhibit D.] 

9. On ___ , the.return date specified in the subpoena, 

(Rqspondent failed to appc:.: to testify; failed to answer certain 

questions put to him; failed to provide the information requested 

by subpoena.] [Note: Where a Respondent has failed to answer 

specific questi~ns, or has not provided certain documents, those 

questions or documents should be specified.] 

WHEREFORE, the Petitioner respectfully prays that: 

l. This court enter an Order to Show cause directed to the 

Respondent, orderinq th• Respondent: · . 

Ca) to appear expedit~o~ly and Show cause why the 

subpoena should not be enforced against him, and 

(b) to file expeditiously a written response to the 

alleqations in th• Petition by a date certain. 

2. This court enter an Order at the conclusion of these 

proceedinqs enforcinq the EP1' subpoena and requiring the Respondent 

to comply fUlly vith the terms of th• EPA subpoena. 

3. !!Id• Court rmider such other and further relief as is 

just and '*oper. 

Dated: Respectfully submitted, 

Attorney tor ------
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3. m. Respondent, -----------· is [short description, 

e.g. "former owner of a wastie t·ransporting and disposal business." 

Be sure to identify as an owner or corporation.] 

4. section l22(e)(3)(B) of CERCLA, as amended, 42 u.s.c. 
9622(e)(3)(B), grants the President the authority to issue 

administrative subpoenas to gather information necessary to 

implement Sl22 <Settlements). such information includes, 

inter Ali.A, the nature and extent of contamination at the site, 

possible remedies and the identities of potentially responsible 

parties. 

s. The. President delegated the authority to issue 

administrative su.bpo~ under CERCLA to the Administrator of the 

!:PA on January 23,. 1987 by Execut~ve.Order. 12580 (52 Fed. Reg. 

2923, January 29, ·1987). This authority was, in turn, delegated 

from the 1'dministrator to the Regional 1'dministrators by Delegation 

14-6, •Inspections, Sampling, Information Gathering, ~tU--~enas and 

Entry for Response,• signed September 13, 1987. (Attache""' 
. . 

6. In conjunction with the investigation at [site], and 

pur_Suant to Sl22(e)(3)(8) of CERCLA, as amended, 42 u.s.c. 
9622(e)(3)(B), Petitioner issued an administrative subpoena on .. 
[date], 4ft8c:ting the ·Respondent to [provide certain information.) 

The sUbpoena is attached and incorporated here!n as Exhibit A. 14.n 

affidavit of service is attached as Exhibit B. 

[ 7. By letter dated -----• Respondent requested 

Petitioner to extend the return date of the subpoena. Respondent's 

letter is attached as Exhibit c.] 
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OSTJER C 9835:6 

UNITEO STATES ENVIRONMENTAL PROTECTION AGENCY 

. NOV I 7 1988 

MtI·lOiWIDtn-1 

SUBJECT: Guidance on Premium Paj'Jnents in CtRCLA Settlements 

FROM: Th;~se L .... Ad~s :Sfr-:- "'\-
Assistant Administrator fdr Enforcement 

and ~omp~ Monitoring 

J. ~t~""Por r 
Assistant Administrator for Solid Waste 

and Emergency Response 

TO: Regional Administrators 
Regional Counsels 
Regional Waste Management Division Directors 

I • BACKGROUND NID PURPOSE. 

Attempts to reach settlements under the Co~prehensiv~ 

£nvirorunental Response, compensation, and Liability 1>.ct 

(C£RCLA>, 42 u.s.c. SS960l et seq., as amended by.the 

Superfund 1'mendments and Reauthorization Act <S~> of 198&, 

Pub. L. No. 99-499, pose difficult problems for both the 

regulated community and the Agency. Potentially responsible 

-i:>arties (PRPs> are often reluctant to settle hazardous waste 

enforcement cases because future cleanup costs are unkno\m; 

they seek broad covenants not to sue in an effort to provide 

a final determination of the .extent of their liability. 

EPA, on the other hand, l.s reluctant to assume the risk that 

further site remeditttion will be required follO\oiinc; 



z 
. 

completion of the work contemplated in the settlement 

agreement or ~~at the cost estimate is inaccurate. 

One way to address these obstacles to settlement is for 

EP~ to require, in appropriate situations, a "premium 

paymen\" from PRPs in exchange for the ~gency assuming 

future remediation and financial risks. The term "premium 

payment" refers to a risk apportionment device, similar to 

an insurance premium, under which the risk taken by the 

government for providing PRPs with a release from liability 

not usually available <e.g., a covenant not to sue without 

the usual "reopeners" or a covenant not to sue for certain 

types of cost overruns> is offset by a payment in excess of 

the cost projected to complete the remedy. The premium 

should be sufficient to compensate EP1' for taking the risks 

associated with the following types of contingen~ future 

costs: Cl> cost overruns when the selected remedy costs 

more to complete than estimated; and (2) additional costs 

when more remedial work is required because the serected 

remedy is not adequately protective of human health and the 

environment.l 

Th• purpose of this memorandum is to provide guidance 

on the use of premium payments in CERCLA settlements. It 

l ~s discussed in Section IV, infra, "Timing of 
Premium Payment Set~~ements,• premium payment settlements 
will not usually occur until after the remedy has been 
selected. Thus, the permanence of the remedy chosen will 
not be affected by the ~xistence of a premium ptlyment and 
such settlements are not considered to be inconsistent ~ith 
Section l22(C)(l) Of CERCLA. 
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describes the key features of a premium payment settlement, 

considerations regarding timing of the settlement, and the 

factors to be considered in deciding if a premium should be 

accepted. Settlements with de minimis parties, as 

authorized by Section l22(g}(ll(A) of CE.RCI.1>., will usually 

include a premium payment if the de minimis parties seek a 

complete release from future liability. Use of premium 

payments in such settlements is discussed in the Agency's 

"Interim Guidance on Settlements with De Minimis Waste 

Contributors under Section 122(g) of S~," 52 Fed. Reg. 

24333 <June 30, 1987). 

II. THt PREMIUM PAXMEN't CONCtPT 

A. premiums pesigned to Address Future Liibility 

section l22(f)Cll of CERCLA authorizes EPA in certain 

circumstances to. provide .to PRPs covenants not to sue for 

liability, including future lial>ility, resulting !rem a 

release or a threatened release of a hazardous substance 

addressed by a remedial action.2 Typically, settlements3 in 

which PRPs reimburse EPA for past costs and future oversight 

costs and undertake performance of the remedy include 
, 
covenants not to sue for past costs and for present 

2 This authority is discretionary, ~ut in two 
circumstances, specified in section 122<t>C2>, EP~ must 
rrant a covenant not to sue ·for future liat>ility if the PRP 
qualifies under Section l22(f)(l). 

3 s~ adopted in large part guidance on settlements 
~~t for~h in the ~gency's "Interim CERCLA Settlement 
Policy," so Fed. Reg. 5034 (Feb. 5, 1985). 
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liabilities Ce.q., construction of the remedyl. They may 

also include covenants not to sue for future liability,4 

usually with certain exceptions (_i.e .. , reopenersJ. Under 

Section l22(f)(3), covenants not to sue for future liability 

may not take effect until EPA certifies that the remedial 

action is complete. 

As to future liability, Section l22(f)(6) provides that 

in most situations, a covenant not to sue for future 

liability must include a "reopener" that allows EPA to 

pursue the settling PRPs concerning conditions that were 

unknown at the time EPA certified that the remedial action 

was complete. Agency policy also requires that settlements 

'include a reopener to the covenant for future liability 

where new information reveals that the remedy is not 

protective of human health and the environment.s 

4 In section 122(f)Jl) of CERCLA, Congress authorizes 
EPA to issue covenants not to sue for both presen~ liability 
and future liability. .In the context of covencµtts not to 
sue involving remedial action, •EPA interprets present 
liability as a responsible party's obligation to pay those 
response costs already incurred by the United States related 
to a site and to complete those remedial activities set 
forth in the Record of Decision for that site. Future 
liability refers to a responsible party's obligation to 
perform any additional response activities at the site which 
are necessary to protect public health and the environment." 
~ EPA's •Interim Guidance on covenants Not to Sue Under 
Section 122(f) of SARA,• 52 Fed. Reg. 28038, 28040 <July 27, 
l 98 7) • 

s ~. 
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Under Section l22(f)(6l, the ~qency may exclude the 

"unknown conditions" reopener from the covenant .not to sue 

for future lia.l:lility if EP~ determines that "extraordinary 

circumstances" exist.6 For purposes of this memorandum, the 

"unknown conditions" and the "new information" reopeners 

will be treated toqether. In determininq whether 

extraordinary circumstances exist, each case should be 

evaluated using the various factors specified in section 

6 However, under Section l22(f)(6l(Bl, even if 
extraordinary circumstances exist, the unknown conditions 
reopener may not be waived if the settlement does not 
otherwise provide reasona.l:lle assurance that public health 
and the envirorunent will be protected from any future 
releases . 
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122<!l<6><Bl. 7 The premium payment itself should be 

considered in the analysis as .well. 

If extraordinary circumstances exist, the Agency may 

waive the reopeners to the covenant not to sue for future 

liability in a premium payment settlement. Given the broad 

scope of the factors to be evaluated, the inclusion of a 

premium payment in a settlement cannot be the sole, or even 

the predominant, determinant of extraor.cHnary circumstances. 

The presence of a premium should be one of several factors 

which, when taken together, lead the ~gency to conclude t.hat 

7 Section l22CflC6l refers to both the factors 
specified in Section l22CflC4> and additional factors that 
reiterate the guidance set forth in the Interim CERCL~ 
Settlement Policy. The additional factors relate to the 
volume and character of the substances at the site: to risks 
associated with the strength of the go~ernment•s case on 
linbility, ability to pay, precedential value, and 
in~quities and agqravatinq considerations: and a-lso to 
public interest considerations. The factors specified in 
section 12Z<f>C4> relate pri·marily to ·the nature of the 
remedy. They include: 

a. The effectiveness and reliability of the remedy, in 
light of the other alternative remedies considered for.the 
f aci li ty concerned. · 

b. The nature of the risks remaining at the facility. 
c. Tha extent to which performance standards are 

included in the order or decree. 
: d. The extent to which the response action provides a 

complete remedy for the facility, including a reduction in 
the hazardous nature of the sut>stances at the f ac-i l·i ty. 

e. The extent to which the technology used in the 
response action is demonstrated to be effective. 

t·. Whether the superfund or other sources of funding 
would be available for any aaditional remedial actions that 
might eventually be necessary at the facility. 

9. Whether the remedial action will be carried out, in 
whole or in significant part, by the responsible parties 
themselves. . 

wtiat constitutes extraordinary circumstances must be 
ba~ed on the facts of each case. 
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the circwnstances and terms of the settlement warrant the 

9rantinq of a covenant not to sue without reopeners.8 

a. Premiwns Designed to Address Cqst Overruns 

In a settlement in which the PRPs agree to reim~urse 

the government for cleanup costs associated with present 

liability, the issue of how to calculate as yet uncertain 

costs associated with the anticipated remedy must be 

addressed. Generally, the qovernment desires that PRPs 

finance all response costs, and thus PRPs must await the 

completion of the remedial action before the extent of their 

present liability is established. However, if the PRPs 

would prefer to firmly estat>lish the •price taq• for present 

liability before Cleanup is completed, one option is to 

require PRPs to provide funds believed to be sufficient to 

cover projected cleanup costs, plus a premium to protect 

against cost overruns. ~lthou9h the government as a matter 

of course seeks to avoid assuming risks associated with the 

uncertainties of cost projections, the payment of. 

appropriate cost overrun premiums should ensure that, 

viewinq the eost recovery program as a whole, the governmeut 

1is protected against those uncertainties. settlements which 

include a premium for present liability, inc1u~in9 cost 

8 In certain situations, EPA may reach settlements 
where extraordinary circwnstances exist without requiring~ 
premium payment. For example, EPA may exclude the w1known 
conditions reopener without a premium payment in a 
settlement with a PRP who has invoked the protection of 
Charter 7 bankruptcy laws. 
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overruns premiums, may be appropriate, but the traditional 

reopeners would be applied to future lial:>ility in such 

settlements. 

I I I • N·lOUNT OF TH.E PRtMI UM PAYMENT 

As noted above, premium payments may se~ve two purposes 

to provide funds to protect public health and the 

envirorunent in the event that additional response work will 

be needed at the site or to protect against the risk that 

site ·remediation cost overruns may occur. In evaluating the 

offer, EPA must determine whether the amount of the premium 

is adequate given the risks assumed. The factors specified 

in sections l22(f)(4) and l22(f)(6) of CERCLA, used to 

~etermine if extraordinary circumstances exist, should also 

be considered in determining the amount of the premium 

payment. The factors specified in section l22Cf><4> that 

relate to the effectiveness, relial:>ility, and permanence of 

the remedy are particularly important in de.termining the 

likelihood that additional response work may be necessary 

and the associated possible costs. 

A. Future Lia.bility Premiums 

. Despite best efforts by the Agency or PRPs to design 

and implement a satisfactory remedy, future problems may 

arise at the site due to remedy failure or mistaken 

assumptions about the effectiveness of the remedy. tn 

addition, the discovery of new information about si~d 

conditions or new scientific determinations regarding what 
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levels of contaminants present a risk to humans or to the 

environment may make additional work necessary. One way 

such new information may become available is through the 

Section 12l(C) five year review EP~ is required to conduct 

for all remedial actions at sites where hazardous sut>stances 

remain. 

In determining the amoW1t of a "future liability" 

premium, two general factors should be considered: the 

likelihood that future remediation will be required and the 

cost of such remediation. The resulting premium could be a 

percentage of the total estimated cost of the remedy. 

l. Tne likelihood that further remediation will he 

required: The need tor further work may depend on the 

effectiveness·and reliability of the remedy .. Factors such 

as whether the remedy selected has been demons~rated to be · 

effective under similar conditions at other sites, whether 

the remedy selected involves treatment or incineration as 

opposed to containment, whether the settlement agreement 

includes specified performance standards, or the extent to 

which the remedy provides a comprehensive solution to site 

contamination, all bear on the level of the premium. 

The risk that further work will be required also 

depends on the extent .to which all relevant environmental 

conditions have been discovered and evaluated. For ~xample, 

additional information a.bout ·relevant conditions developed 
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during the remedial design phase may enh3.Ilce the ~gency•s 

confidence in the selected remedy. 

In addition, the time neces.sary· to complete the remedy 

may a.ffect the risk of further co itamination occurring. For 

example, if a long period of tem~orary storage will precede 

disposal or treatment, the premium should be calculated so 

as to protect against releases during storage. 

2. The cost of further remediation: Any premium 

payment must be based in part on an estimate of the cost of 

conducting additional remedial work should the chosen remedy 

fail to abate the hazards posed by the site. E:PA's estimate 

should be based on a site-specific estimate of the most 

probable costs of the additional response act"ion. Where the 

estimated cost of replacing, repairing, or otherwise 

supplementing the remedy is very high, the goverrunent should 

either retain the right to P.Ursue the settling PRPs for 

additional work or costs, or require a premium payment 

commensurate with the cost and the risk that future 

.remediation will be necessary. 

B. cost averrun Premiwn.s 

Th• Agency also recoqnizes the possibility that a 

selected remedial action will cost more than originally 

estimated because, for example, (1) the cost estimate was 

inaccurate or ( 2 > estimates concerning the ame•.-.nt or type of 

material to be treated or the length of time for treatment 
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were inaccurate.9 EPA can guard against these cost overru.ns 

by reserving the righ.._ to see.k reimbursement for any 

overruns or by requiring an up-front payment of a "cost 

overruns" premium. The amount of the premium should be 

based on the reliability of the ~gency's cost estimate, 

taking into account such factors as the length of time 

needed to complete the remedy and any historical data on 

instances where actual costs of site remediation exceeded 

projected costs. The premium could be a percentage of the 

estimated cost of the remedy based on the risk of such cost 

overruns. 

C. Settlement ;mount 

In determining the total settlement amount,. the premium 

payment must be added to the total response cost~. This 

base amount to which the ~remium is added should include 

past costs, indirect costs, prejudgment interest, the 

estimated cost of the remedy (unless performed by PRPS), 

oversight costs, operation and maintenance costs,·and 

tecnnical a~sistance grants. The total settlement amount 

would be the base amount plus the premium. Generally, the 

settlement agreement should specify vhich portion ot the 

premium payment is allocated to present lial:>ility and which 

portion to future liability. 

9 If estimates concerninq the amount or type of 
material to be treated were inaccurate because of unkno-.m 
conditions or new information, the resulting additional 
co~ts would be considered part of the responsible par~y's 
future liability. 
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IV. TIMING OF PBr;MIUM PAYMENT SEIIL£MtNIS 

The Agenct usually should not consider a premium 

payment settlement unless it has.adequate information about 

the idP~tity, waste contributions, and viability of PRPs for 

the sire concerned, and a.bout the costs of remediating site 

contamination. The Agency develops information a.bout PRPs 

through PRP searches, the remedial investigation and 

feasibility study (RI/FSl, and information-gathering 

activities under Sections l04(el and l22(e) of CERCLA and 

section 3007 of the Resource Conservation and Recovery Act. 

A Nonbinding Preliminary Allocation of Responsibility 

(NBARl, authorized by Sec.tion 122Ce) C3> of CERCLA, if 

prepared, may also provide significant information for 

evaluating a premium payment settlement.lo 

Premium payment settlements should not be.pursued until 

the Agency is able to determine the likely remedial action 

and estimate, with a reasonable degree of .co.nfidence, the 

total cost of cleaning up the site, including oversight and 

operation and maintenance. The Agency usually will arrive 

at thi's level of confidence only after the RI/FS and a 

10 S,ee, EPA's "Interim Guidelines for Preparing 
Nonl>indin9 Preliminary Allocations of Responsibility 
(NB~>.• 52 Fed. Reg. 19919 <May 28, 1987). section 
12Z<e><J> of CERCI.1' authorizes EPA, at its discretion, to 
prepare an NBAR which allocates 100 percent of response 
costs among PRPs 111 order to promote and expedite settlements. 
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Record of Decision (RODI have been completed.11 ~premium 

payment settlement could be considered earlier if the Agency 

is re la ti ve ly confident of i.ts _a.bi H ty to estimate future 

response costs, and the premium payment amount. reflects the 

in~reased level of uncertainty.12 

V. USE Of THE PREMIUM 

Normally, premiwn payments will be made to the 

Hazardous Substances superfund. The ~gency is exploring the 

circwnstances under which it may be appropriate for 

~ettling PRPs to estat>lish site-specific trust fund or 

escrow accounts. Further guidance on this issue will be 

provided by separate memorandum. 

If the costs of the remedy exceed the recovery from 

settlin9 PRPs <includin9 th.e premium>, £P~ will generally 

seek to recover remaining costs from other PRPs~ The ~gency 

may also approve comprehensive settlements in which certain 

PRPs pay a premium to other PRPs who, in exchange~ agree to 

accept the responsibility·of those premiwn-paying PRPs 

regarding site liability, including any possible future 

liability. 

11 Timing considerations for settlements with '1e 
minimis PRPs are discussed in greater detail in EP~'s 
"Interim Guidance on settlements with De Minimis Waste 
Contributors Under Section l22(g) of S~," 52 Fed. Reg. 
24333 (June 30, 1987). 

12 Early premium p_ayment settlements may also be 
appropriate in exceptional cases, such as where bankruptcy 
exists. 
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Normally, both the base amount and the premiwn will 

reduce the government's claim for costs associated with 

~~rformance of the remedy. However, in settlements 

involving a premium for future liability, EPA may segregate 

the portion of the premium paid for future liability. In 

certain cases, EPA may determine that it is appropriate to 

require PRPs to set aside the premium in a site-specific 

account established by the PRPs for use if the remedy fails. 

If such an account is established, future liability premiums 

would not reduce the amount owed by subsequent settlers or 

non-settlers for present liability (i.e., the present 

remedy>. Rather, premiums for future liability will only 

reauce subsequent settlers• or non-settlers• future 

liability when and if additional cleanup is required to 

protect public health or the environment. Until then, the 

government will not have accepted the premium p~yment.13 

Premium payments may be particularly useful in mixed 

funding or mixed work situations. For example, EPA may 

require a premium payment from PRPs to protect aqainst cost 

overruns and remedy failure for £PA'S portion of the work in 

a mixed funding or mixed work site.14 

13 The settlement aqreement also should specify how 
the premiwn payment is to be distributed if it is not used 
for remedial-activities. 

14 Where a de minimis ·settlement p~ecedes a mixed 
fundin~ agreement, any premium payment obtained from de 
~inimis parties vould reduce the share to be contributed by 
the Fund as part of the subsequent settlement. 



lS 

VI. PURPOSES AND USE or IHIS MtMORANPtJM 

This memorandum and any internal procedures adopted for 

its implementation, are intended solely as guidance for 

employees of the u. s. Envirorunental Protection Agency. 

They do not constitute rulemaking or final action by the 

Agency and may not be relied upon to create a right or a 

benefit, sut>stantive or procedural, enforceable at law or in 

equity, by any person. The Agency may take action at 

variance with this memorandum or its internal implementing 

procedures. 
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MEHOBANPYM 
SUBJECT: 

FROM: 

TO: 

Initiation of PRP-financed Remedial Oesiqn in Advance 
ot C~t ~~· Entry 

J. w n•ton~r 
Assistant Administrator tor 
Solid Waste an~ Em•r9ency Response 

Thoma• L. Adm, Jr. Ly C 
Assistant Administrator tor . 
Enforcement and Compliance Monitorinq 

Reqional Administrators 

This memorandum add.re .... a proc•s• for •xp•ditinq th• 
initiation of response work by potentially re•ponsible parties 
(PRPs) at sit•• whara aqreamanta with PRPs have been reached and 
where PRP• will aqr .. to begin remedial d••iqn work promptly, but 
where a consent decree baa not yet been entered by the court. 

For PRP-f inanced remedial deaiqn/remedial action (RD/RA) 
activiti••· the initiation of raspon•• work, includinq the 
remedial daaiqn, ha• historically been dependent on the entry of 
a cons.,nt deer••· Thi• usually means a delay of at least several 
montha between th• time agreement is reached and when the consent 
deer .. ia entered and work actually beC)ina. Delays in initiating 
remedial duigna and consequently remedial actions, are 
inconsistent with !PA'• effort to expeditiously remediate sites . 
and meet the statutory goal for r-edial action •tarts. It is 
in the interest of both the govamaent and PRPs to begin work as 
quickly as possible. 

EPA'• •trateqy is to encourage PRPa to aqr•• to settlements· 
wherein engineering design work can proceed upon th• lodging of a 
consent decree by EPA, or where litiqation is already pending, 
upon execution of a stipulation. Where PRP• have agreed to early 
initiation of a remedial design and a complaint ha• not been 
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filed prior to the lodqinq of a consent decree, the proposed 
consent decree should provide for conduct of the remedial design 
upon lodqinq. The consent decree should specify the obligations 
reqardinq desiqn that start upon· lodqinq. In addition, the 
consent decree should clarify that, followinq entry of the 
consent decree, these obliqation• concerninq remedial deaiqn are 
subject to enforcement (includinq stipulated penaltie•) pursu:nt 
to the consent decree retroactive to lodqinq. Where a complajnt 
has been filed, alternatively, a stipulation for conduct of tLe 
remedial desiqn may be filed attar the ROD i• siqned, if 
neqotiations are sufficiently well alonq that EPA is contident 
that the PRPs will aqree to commit to conduct the remedy. Such a 
stipulrtion should include schedules and be enforceable by the 
court. The stipulation should specify that the obliqations 
thereunder shall be obliqatory until expressly superceded by any 
subsequently entered consent decree. Another way which is less 
preferred, but may be used to accomplish this same qoal where 
PRPs have aqreed to early initiation ot a remedial desiqn, is tor . 
EPA to issue an administrative order solely.tor the remedial 
desiqn, leavinq th~ remaininq portions of the remedial action for 
a conaent decree under Section 122 of CERCIA. 2 In deter11ininq 
whether to isaue an order tor a remedial desiqn, R99iona ahould 
consider the preterence tor a complete remedial deaiqn/remedial 
action settlement and whether it is likely that the PRPs will not 
aqree to conduct the remedial acti~~· 

EPA recoqnizes that there are limited r~ska in requirinq the 
remedial desiqn to b99in prior to the entry of a consent decree. 
First, it is conceivable that the settlement will not be aqreed 
upon by the parties or ultimately approved by the court, which 
would require additional expenditures by the PRPs to modify the 
remedial desiqn. In keepinq with the public'• riqht to review 
consent decrees, the r141ra1·11qi1ter notice prepared by OOJ 

. Under either approach, remedial deaiqn work would not 
have to be delayed pending completion of CERctA Section 122 (d) 
proceduraa tor public c011111ent of propo8ed c9nsent decrees. 
Consistent with utal:»liabed Agency policy, a remedial deaiqn is 
considered to be a rmaoval action, and thua outside the scope of 
Section 122 (d) (1), vbich coven propoaed aqreementa concerninq 
remedial action under Section 106. Thus, while tbe Agency may 
voluntarily aqree to subject the te1"118 of the remedial desiqn 
portion ot a propoaed Section 106 remedial action consent decree 
to tbe procedures of Section 122(d), there is no 199al requirement 
to do ao. 

2 A. Section 106 unilateral administrative order is not 
subject to Section 1%2 (d°) requirements, so that remedial design 
work could beqin immediately. 
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AT'l'ACHMENT 

PRE-SJ:'rI'I.DQ;N'X' JtEMEPIAL PESIGN STIPQLA'T'IQN AND AGREEP ORPER 

UNITED STATES .DISTRICT COURT 
DISTRICT OF . . . -------

UNITED STATES OF AMERICA, 

PLAINTIFF 

v. 

· DEFENDANTS. 

STIPqLATION AND AGRQD ORPQ 

CIVIL ACTION 

NO. 

·Plaintiff, the United States of America, ("United States") 
has filed an action under Section• 106 and 107 of th• 
comprehensive Environmental Response, Compensation, and Liability 
Act, as amended, 42 u.s.c. Sec;tion 9606; 9607 et ••q., (CERCLA) · 
aqainst , ("Settlin9 Partie••). 

In order to expedite the commencement of the remedial action 
at the •ite, which is the •ubject of th·i• action, 
the United States and the Settlin9 Parties, •tipulate as follows: 

[Th• f ollovin9 proviaion• of the stipulat!on are provided as 
examp1 .. , Th• proviaiona •hould be developed on a •ite-specif ic 
ba•i• and reviewed for completene•• by tb• R99ion. OSWER 
Directive Ho. 9350.0-4A •supertund Remedial Design and Remedial 
Action Guic:tanca• may be consulted for guidance on step• and 
deliverables. State and/or Re9ional Remedial Project Manaqer 
review requirementa •hould be included a• appropriate. Lanquage 
in the stipulation •hould closely track that used in the workplan 
attached to the Consent Deer•~ •o as to eliJlinate any po•sibility 
of inconsistency]. 
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should specify that certain actions are triqqered by, and start 
upon, lodqinq a consent decree or til~nq a stipulation. Since 
the public will have already had the opportunity to comment on 
th• remedy, where th• remedial desiqn is consistent with the 
remedy,· no additional comment ia required. Comments should, 
therefore, be directed toward the settlement itself and the risk 
ot remedial desiqn modification is minimal. Second, Reqions 
should ensure that the PRP's remedial desiqn, upon approval by 
EPA, is accepta})le tor implementation by EPA in the event that 
the PRPs do not aqree to implement the remedial action. 
Notwithstandinq these riskll, the requirement tor early initiation 
ot remedial desiqn work is important in the context ot all RD/RA 
neqotiations. Lanquaqe requirinq these actions should qo to the 
PRPs as part ot, or alonq with, the draft consent decree at the 
time special notice is issued. A model stipulation is attached. 

The ettect of this strateqy will be to reduce the time 
involved prior to initiation of on-site response work in those 
cases where PRPs are committed to undertakinq the remedial action 
and willinq to beqin early desiqn. Thia will further the 
statutory and proqrammatic qoal to facilitate remedial action 
starts. For more information please contact Brad Wriqht in OWPE 
at FTS 382-4837 or Janice Line~t in OECM-Waste at FTS 475-8173. 

Attachment .· 
' cc: Directors, Waste Manaqement Division, 

Reqions I, IV, V, VII, VIII 
Directors, Hazardous Waste Management Division, 
Reqions III, VI 

Director, Emerc)enc:y and Remedial Response Division, 
Reqion II 

Director, Toxics and Waste Management Division, Region IX 
Director, Hazardous Waste Division, Reqion X 
Regional Counaela, Regions I-X 
supertund Bnf orcement Branch Chief a 
RCRA/CZRCLl ORC Branch Chief a 
David Buente, DOJ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20480 

NOV 2 8 i988 

OFFICE 0' 
SOLID WASTE ANO EMEllGENCY AESPON! 

HEMOBANDUH 

SUBJECT: Guidance on Applicability ot EPA Order 3500.l to CERCLA 
Staff 

FROM: Bruce M. Diamond, Directo 

Henry L. Longest II, Director 
Off ice of Emergency and Remedial ' e 

TO: Waste Management Division Directors 
Regions I - X 
Environmental Services Division Directors 
Regions I - X 

on Jun• 29, 1988, EPA Order 3500.l established training 
requirements for Compliance Inspectors/Field Investigators. This 
Order applies to all EPA personnel who lead or oversee the 
conduct of compliance inspection/field investigations on a full 
or part-time baaia under any of EPA's statutes, including CERCLA. 

However, since CERCLA staff do not perform classic 
compliance inspections, the Order allows the CERCLA program 
off ices to define, through quidance to the Regional 
Adminiatratora, wbich CERCLA staff shall be subject to the 
Order'• requir .. anta. It also indicates that a CERCLA-specific 
curricul1111 i• being developed to address the required training. 

Applicability 

The following definition shall be used to determine the 
CERCLA staff subject to the Order's training requirements: 

"All staff who collect samples, conduct field audits or 
oversee Potentially Responsible Party (PRP) projects for the 
purpose of ensuring PRP compliance or for obtaining evidence to 
use in pot~ntial enforcement actions." 
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This definition should include, at a minimum, On-Scene 
Coordinators (OSCs) and Remedial Project Managers (RPMs) involved 
in field activities. However, it is understood, per Section 
9d(2) of the Order, that the Regional Administrator makes the 
final determination of who in the Region is subject~o the Order 
and is responsible for reviewing and approving any exceptions to 
the training requirements. 

Curriculum 

In addition to the health and safety training currently 
required, the Order mandates a minimum of forty hours that 
c.over: 

o Legal fundamentals - introduction to enforcement of EPA 
statutes, overview of enforcement and compliance goals 
and strategies, administrative and judicial litigation 
processes, legal authority and EPA policies regarding 
gaining entry, use of information-gathering tools, and 
defining and documenting evidence 

o Technical issues - roles and responsibilities of an 
inspector/investigator, violation detection and 
investigative techniques, records inspection, 
statistical sampling strategies, obtaining physical 
samples, QA/QC, and lab analysis 

o Communication skills - notification, negotiation 
techniques, elements of an inspection plan, written 
documentation & reporting requirements 

o Administrative - planning considerations, travel, 
records management, organizational structure, contract 
mechanisms 

To meet these requirements, our offices will slightly 
modify the "OSC/RPM Basic Course". Additionally, the OSC/RPM 
Support Program developed by OERR calls for an OSC/RPM Academy to 
be piloted in April 1989 which will provide 41 days of required 
training for new OSCs and RPMs that will also meet, as part of 
its curriculum, the training requirements in EPA Order 3500.1. 

At this time, it is not anticipated that any additional 
training courses or materials will need to be developed to meet 
the Order's requirements. 

If you have any questions about or problems with the 
proposed definition of affected CERCLA staff or the curriculum, 
please feel free to contact either of us. 
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WASHINGTON. D.C. 20680 

DEC I 4 I'• OSWER DIR. #9841.0 
OSJICE :JS 

SOLID WASTE &1110 EME•CiElllCv •U"OlllS 

MEMOBANPUM 

SUBJECT: Interim Strateqy for Enforcement of Title III and 
CERCLA 1103 Notification R~equir me_n_t_• __ __ 

Bruce M. Diamond, Director~ 
Off ice ot Waste Proqrams En orcamant 

FROM: 

TO: Director, Waste Manaqement Diviaion 
Reqiona IV, V, and VIII 

PURPOSE 

Director, Emerqency ' Remedial Response Division 
Reqion II 

Director, Environmental Service• Division 
Reqiona I and VI 

Director, Hazardous Wasta Manaqement Divi•ion 
R•qion III 

Director, T~xic• and Waate Manaqament Division 
Reqion IX 

Director, Hazardous Waste Division 
Reqion X 

Director, Conqreaaional '· Interqovernmental Liaison 
Region VII 

Th• purpoae of .thi• aemorandwa i• ·to provide interim 
quidance ooncarnin9 enforcaaent of 11302, 303, 304, 311, 312, and 
322 of t!:aa ... rvency Planning and Coaaunity R19ht-To-J:now Act 
(Title I~·•f th• Superfund Amendment• and Reauthorization Act -
SARA) and tile 1103 notification requir ... nt• of th• Comprehensive 
Environmental Reaponae, compenaation and Liability Act (CERCI-'). 
Th• intaria atrat99)' will di•cu•• th• follovinq aubjecta: 

o Enforc .. ent proviaion• under Title III (11325.and 326), and 
CERCLA 1109; 

o General priorities tor EPA enforcement: 
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o Enforcement of CERCLA 1103 and Title III 1304; 

Relationship between CERCLA 1103 and Title III §304; 
Th• substance of 1304 reports: 
Identifyinq 1103/1304 violations: 
Priorities; 
·zntorcement response:. 

o Enforcement of 11302, 303, 311, and 312: 

Identifying violator•: 
Enforcement raaponae; 

o Enforcement of 1322: 

o Coordination; and 

o Oeleqationa. 

central to the enforcement of Title III ia th• development 
of workinq relationahipa with the Regional Preparedness 
Coordinator, th• 1313 enforcement contact, the Office of Regional 
counsel, enforcement peraonnel from other media offices, and most 
importantly, with th• State Emergency Reaponae Commiaaiona 
(SERCa) for each State in the Ra9ion. Thia guidance provides a 
framework for implementing th• anf orcaaant proqraa in th• 
Raqiona. 

STATUTORY STRUCTtTR! AND.ENFORCEMENT PROVISIONS ... 
Title III aatabli•h•• requir .. enta tor amerqency planninq at 

th• State and local level, and providaa.reaidanta and local 
government• with information concerninq po~ential chemical 
hazard• preaent in their communiti••· Th• Act ia divided into 
three aul:»titl••· Sul:»title A, Emergency Planning and 
Notification, eatabli•h•• a fraaawork tor local .. erqeney 
planning. Sul:>title B, Reporting Raquireaanta, promote• community 
awareneaa Of hazardoua chemical• preaent in th• locality. 
Sul:>titl• c, General Proviaiona, relate• to enforcement, trade 
aecret protection, and pu!)lic_availa!>ility of information. 

Th• entorc ... nt ••ci:iona ot Sul:>titl• c (1325 and 1326) 
authorise EPA, State and local 9overnaenta, and citizens to take 
legal action a9ainat ovnera or operators of faciliti•• vho tail 
to comply with Title III. ·!PA baa adainiatrative and civil 
judicial authority to enforce Title III. Th• United Stat•• may 
alao ••ek impri•onment and fin•• for violation• of th• 1304 
emergency notification requ~rementa and violation• of th• 1~22 
trade aecret proviaiona. Statea, local 9overnmenta and citizens 

2 
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can take civil judicial actions to enforce aqainat violators ot 
various aectiona ot th• Act. 

For each requirement in Title III, the enforcement 
authorit~ea vary. In some ina~ancea, Federal authority is 
primarily administrative, in other instances it i• judicial. For 
some, but not all, requirement• there i• express authority for 
State and local auita. For aome, but not all, requirements there 
are citizen auita. Alao, 1109 of SARA amended CERCLA by 
providinq civil adminiatrative penalti•• for violation• of 
specified provision• of CERCLA, includinq violations ot 1103 
(relatinq to failure to report r•l•a•e• of CERCLA hazardous 
•ubatancea). Section 109 authorizes Cl••• I and Cla•• II 
adminiatrative and judicial penalties for violations of 1103. 

Title III enforcement authoriti•• are aummarized in Table I 
(next paqe). Appendix A provide• further detail• on facility 
reportinq requirements and CERCLA 1103/Title III enforcement 
authorities. 

GENERAL PRIORITIES FOR EPA ENFORCEMENT 

Th• Off ice of Solid Waate and Emerqeney Reaponse (OSWE:R) and 
the Office of Peaticid•• and Toxic Subatancea (OPI'S) ahar• 
reaponaibility for developinq th• atrat99Y for Title III 
enforcement. Within OSWER, the Office of Waate Proqram• 
Entorcement (OWPE) i• reaponaibl• for developin9 the enforcement 
•trateqy for 11302 and 303 (Emerqeney Plannin9), 1304 (Emerqency 
Notification), 1311 (Material Safety Data Sheet (MSDS) 
Submi••iona), and 1312 CEm•rcJ•ney and Hazardoua I"ventory 
Submiaaiona). OPTS iaaued a compliance aonitorin9 atrateqy for 
1313 on July 15, 1918. Section 313 enforcement will not be 
diacuaaed in detail in thi• interia atrateqy. 

With the notable exception of 1313, Conqr••• i~tended that 
implementation of Title III be aainly a State and lOc:al func~ion~ 
Th• Title III enforc .. ent atrateqy acJcnowledq•• that EPA, States, · 
local 9overnaenta and citizen• ahar• reaponaibility for entorcinq 
Title III. TVo approach•• are planned for •nforcin9 11302-312. 
Firat, BP& vill initiate enforcament action• aqainat owner• and 
oparatorw Vbo fail to provide amerqeney notice after a r•l•••• as 
required under 130•. In developin9 th••• caaea, EPA will · 
coordinate vitb tb• SER.Ca and Local !aerqeney Planninq Committees 
(LEPCa) to aacertain the faciliti••' compliance with other 
aectiona of th• Act. Second, Re9ional enforc ... nt peraonnel will 
develop enf orcament contact• in a1i th• SERC• to coordinate 
activiti•• for enforcmDent of violation• of th• planninq 
proviaiona (11302•303) and the community r19ht-to-Jcnow reportinq ·. 
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Title III 1304(~) specifically indicates to whom and what 
types of information should be provided. Notice is to be qiven 
immediately after a release by the owner or operator ot a 
facility to the community emerq~ncy coordinator tor any affected 
LEPC• and to the SERC• tor all States likely to be affected by 
the release. Verbal notice to the· LEPC and SERC must include the 
f ollovinq information (to th• extent it does not delay the 
response): 

o Chemical name or identity ot any aubatance involved in 
th• release: 

o Indication ot whether the •ub•tance i• on the 1302(a) 
list: 

o Estimate of the quantity relea•ed: 

o Time and duration of the release: 

o Medium or media into which the relea•e occurred: 

o Aray known or anticipated acute or chronic health risks 
associated with the amervency; 

o Proper precaution• to take •• a reault of th• release, 
includinq evacuation; and 

o Name and telephone number of th• peraon to contact tor 
further information. 

_·Title III 1304(c) requires th• -owner or operator of a 
facility that had a r•l•a•• vhich required imaediat• notice under 
1304(a) to provide a written tollovup .. •rv•ncy notice ••ttin9 
forth and updatin9 th• information required under s"W:»aection (b) 
as soon as practicable after the releaae. Thi• vrit~en -report 
should update th• verbal notice and include additional 
information vith respect_ to: 

o .Action• taken to respond to and contain th• releaae: 

o Azly known or anticipated acute or chronic health risks 
•••ociated vith the release; -and 

o Where appropriate, advice re9ardin9 aadical attention 
necessary for exposed individuals. 

. . 
Th• ori9inal Title III 1302 EHS li•t can be found in 40 CFR 

Part 355, Appendicea A and B. Th••• appendices var• recently 
amended (40 a~atancea were deleted). Tb• deli•t•d chemical• 
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requir .. enta (11311-312). EPA reqional personnel will also 
monitor 1313 auDmiasions tor chemical• required to be reported 
under 1302. 

ENFORCEMENT OF CERCLA 1103 ANO TITLE III 1304 

Because the notice provisions ot CERCLA and Title III 
overlap, EPA will coml)ine enforcement of CERCLA 1103 and Title 
III 1304 where possible. 

Relationship 8etween C£RCLA 1103 and Title III 1304 

CERCLA 1103 and Title III 1304 aerve aimilar purposes. 
CERCLA 1103 require• th• person in charqe of a veasel or facility 
to notify the National Reaponse Center (NRC) immediately after a 
release ot a CERCLA hazardous substance in an amount qreater than 
or equal to its reportable quantity (RQ). In addition, Title III 
requires the owner or operator of a facility to notify th• SERC 
and th• LEPC tor all releases that require CERCLA notification 
and for releaaes of extremely hazardoua aubatancea (EHSa) in 
amounts qreater than or equal to their reportable quantities. 
Title III thereby expand• upon the reportin9 ayatem established 
under CERCIA and coordinate• .. ervency reaponae between Federal, 
State and local government•. 

currently, 134 of the 3'' Title III ERS• are alao CERCIA 
hazardoua aubatancea.with ••tabli•h•d reportable quantities. EPA 
plan• to propoae a rule deaiqnatin9 the remainder of the EHS• as 
CERCIA hazardou• aubatanc•• in tbe future. 

De•iqnation of EHS• aa CERCI.l hazardoua •ub•tance• will 
_expand EPA'• a})ility to u•• it• authority under CERCLA 1104 to 
ace••• facil1tiea, 9ather infor.ation, and reapond con•iatent 
with the National Contingency Plan (NCP), to releaaea. CERCLA 
110,(a) 9ivea IPA tbe authority to require any action necea•ary, 
including the .iaauance of enforc ... nt orders, to abate any 
imminent and aU!»atantial endangerment reaultin; from the actual 
or threatened releaae of a CERCIA hazardou• •U!»atance. Section 
107 of CZRCt.A eatal:>li•h•• the lia})ility of reaponaible partie• 
for tb• coat of a ruporiae action taken under 1104. 

Sutpetanee pt c:Ejet,l 11Q3 and Title III 1304 Report• 

Cl:ltc:L& l103(a) require• the peraon in charv• of a veaael or 
facility to notify the NRC immediately vben there ia a release of 
a deaiqnated hazardoua aubatance in an amount greater than or 
equal to ita reportable quanti~y. ror CERCIA hazardoua 
a\lDatance• vithout a deaiqn•t•d RQ, a rel•••• ot one pound or 
more trigger• th• n~tice requirement. Tb• C!RCI.l hazardoua 
a\lDatancea are liat.f.ld in Ta})l• 302.4, 40 cnt Part 302. 
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facility under CERCLA 1104(•) vith the aole purpoae ot entorcinq 
Title III. 

PJ=i9ritie1 

In developinq enforcement action• for violation• of 
f103/fl04, Reqional enforcement peraonnal ahould try to tarqet a 
croaa ••ction· of th• requlated community. Reportinq of EPA 
enforcement action• in relevant pu.blicationa, ahould help 
increaae avaren••• of Title III and provide a deterrence. 

Th• Reqiona should conaider th• follovinq circ:umatanc•• in 
aaaeaainq th• priority to be qiven an enforcement action aqainst 
a 9iven violator: 

o Th• volwn• ·and aubstance releaaed: 

o Th• nature, it any, of environmental or health threats 
reaultinq from th• releaaa; 

o Th• effort• made by the facility to comply with th• 
notification requirements; 

o Aq9ravatin9 or miti9atin9 cirCWRatancea, auch aa th• 
facility•• compliance vith other Title Ill 
requirm1•nta; 

o 'l'h• aiqniticance of th• violation to th• SERC and L!PC; 
and 

. 
· o 'l'h• effect on th• overall enforcement proqraa. 

Enforcement peraonnal should communicate vith th• 
appropriate SERC durinq th• development of any notification 
related enforcement action to check th• violatinq facility'• 
compliance vitb all other ••ctions of Title III. If th• SERC 
provide• evidence that th• facility in queation baa violat•d 
other ••ctiona of Title III, tho•• violations should be included 
in th• entorceaent action. 

gntp!C""n~ Ba1pon11 

Under CZRCLl 1101 and Title III 1325(b), ZPA can •••••• 
ad.Jlini•tratively •it.her Cl••• ·1 or Cl••• II civil penalti••· EPA 
can alao refer civil judicial or criminal actions to addr••• 
violationa. Adaini•trative.penalti•• can be •••••••dafter th• 
person accuaed of tb• violation baa been notitied and 9iven th• 
opportunity tor a haarin9. Procedure• for ••••••in9 
admini•trative penalti•• under c:ERCtA 1109 and Title III 1325 are 
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were pW:>liahed in th• Federal B1qi1tcr on February 25, 1988. Th• 
current liat of EHS• and the liat ot deleted chemicals can be 
seen in Appendix e. 

Identitying 1103/1304 Violators 

Each· Beqion ahould develop a aimple information qathering 
system to identity potential vlolationa. Thi• information 
gathering effort ahould not ~· reaource intenaive. In many 
instances, State or local agenci•• will be able to provide the 
neceaaary information. EPA'• information gathering efforts tor 
identifying 1103/1304 violation• ahould include reviewing: 

o Information from SERCa and LEPCa: 

o NRC report• ~or third party notification•: 

o News report•, including wire and clipping aervices: and 

o Cases being developed by other media ofticea for 
violation• that could include violation• ot the Title 
III and CERCI.A 1103 emer;ency notification provisions.· 

Additionally, Region• ahould uae information requeata under 
CERCI.A 1104(•) (2)£B> to determine whether or not there haa been a 
violation of 1103 • CERCIA 1104(•) (2)(8) authorize• EPA, or any 
deaignated repreaentative of a State under a contract or 
cooperative agreement, to require any peraon Vho haa, or may 
have, information relevant to a releaae of a CERCIA hazardous 
aubatance, pollutant or contaminant .to furniah information to EPA 
ao that the Agency can determine the need for a reaponae, choose 
~r take a reaponae action and enforce the proviaiona of CERCIA. 

CERCIA 1104(•) alao provide• authority for EPA to ace••• and 
inapect facilitiea if there ha• been a releaae, a threat of a 
releaae, or if there i• a reaaonabl• baai• to believe there may 
have been a r•l•a•• of a CERCIA bazardoua aubatance1 pollutant or 
contaminant. Section 104(•) authorize• inapectiona to determine. 
th• need for a r••ponae, to cboo•• or.take a reapona• action and 
to enforce th• proyiaiona of CERCIA. Information gathered during 
th• CERCIA 1napaction, if gathered tor th• CERCIA purpo••• 
mentioned above, can be uaed aa evidence in proaecutinq Title III 
violationa. However~ th• A;ency doe• not intend to enter a 

1 . Final vuidance on uae and enforc .. ent of CERCIA 1104 
information r•qu••t• an4 adminiatrativ• aubpoenaa waa iaaued by 
th• Off ice of Enforcement and compliance Monitorin9 (OEOI) on 
Auvu•t 25, 1988. Th• information aou9ht ah~uld be tailored to 
CERCIA 1103. 

7 
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Reqion• •bould be in reqular contact with SERC• to identity ca••• 
that they are interested in havinq EPA pur•ue. EPA enforcement 
personnel ahould ••taclish a contact in each of the SERCs in 
their Reqion and coordinate with these contact• on the qeneral 
approach of th• SERC to enforcement, aa well aa their •ucceaaes, 
concern• and needs for Federal enforcement aaaiatance. At the 
very leaat, the Reqional enforcement personnel need to keep 
abreast of State enforcement activiti•• and conault with SERC• 
when initiatinq an enforcement action. 

Identifying Violator• 

Th• ideal way to fiqure out who baa violated 1302 would be 
to compare report• auDmitted to th• State• with a maater list of 
everyone who haa those chemical• &Dove threshold levels. 
Obviously no auch liat .exi•ts. However,· there are aome sources 
of information that can b• used to help identify facilities 
required to report under 1302. 

OWPE ia currently undertakinq two projects to help the 
Reqiona, Stat•• and LEPCa identify producer• and users ot 1302 
chemicals. Th• firat project will provide a liat, by State, of 
th• taciliti•• that are producinq 1302 chemical•, which chemical• 
they produce, and production volua•• for tho•• chemical•. Th• 
liat wa• developed uain9 the Chemical Update syatem (CUS) and 
contain• information •ubmitted between 1984•86. · 

The ••cond prQject i• intended to provide LIPCa with a 
tar9etin9 tool to identity. facilitie• that •r• potentially uainq 
1302 chemical•. ua·in9 the National Air Toxic• Inventory Clearinq 
Hou•• (NATICK) databaae, OWPE ia developin9 Standard Indu•trial 
Classification (SIC) code/chemical croaawallta. Th• first 
crosswalk will li•t all the 4-d19it ·SIC cod•• with the 1302 
chemical• that are typically used in them. Th• ••cond croaawalk 
will liat all the 1302 chemical• with ·all the SIC cod•• in which 
they are found. Th••• cr~••wallta are intended to be_9eneric 
tarqetin9 tool• that can be uaaa in conjunction with.data 
available throu9h th• State Comaerce Depart11enta •. Th• Commerce 
Departaent• ahould be able to· provide LEPC• with information on 
faciliti .. that are active in their counti••/localitiea, th• SIC 
cod•• tll•· faciliti .. operate under and tll• n\Dlber of employ••• or 
other buaiM•• information. T09ether, the commerce data and th• 
~h•mical croa•valka •hould provide an indication of •o•• of the 
taciliti .. that are potantial~y required to. report under Title 
III. 

The list of faciliti•• that reported under 1313 can alao ~ 
uaad to identify taciliti•• that are required to comply with 
1302. There is a aubatantial overlap between th• 1302 EHS li•t 
and th• flll toxic chemical list (S•• Appendix C). Some Toxic 
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beinq developed by OECM. In the interim, Reqion• ahould follow 
the adaini•trativ• procedures codified at 40 CFR Part 22. 

Under CERCLA 1109 and Title III 1325, Cla•• I p.enal ties for 
1103/1304 violation• are assessed per violation; Cla•• II 
penalties for 1103/1304 violations a~• a••••••d per violation per 
day. Penalties for violations o·f Title III 11311, 312, 313, 
322(d) and 323(b) also can be a••••••d each day a violation 
continues. 

For all unreported releases, poaaibl• criminal proceedinqs 
must be conaidered. Reqional enforcement peraonnel ahould 
coordinate with Reqional Counsel and th• Special or Resident 
Aqent in Charqe (SAC or RAC) soon after discovery of the 
violation to decide whether criminal proceedinqs are in order. 
Except for criminal violations, Reqional enforcement personnel 
should invoke the least resource conauminq enforcement option 
that will adequately addre•• the situation. Typically, . 
administrative procedures should be effective. 

Durinq case development, the appropriate SERC should be 
contacted to determine th• alleqed violator'• compliance with 
other section• of th• •tatute and to find out if proceedinq• are 
already underway at the State level (under a provi•ion of State 
law). 

ENFORCEMENT OF 11302, 303, 311, AND 312 

Title III 1302(c) require• the owner or operator of a . 
facility at which an EHS i~ pre•ant in an amount exceedinq a 
thr••hold plannin9 quantity (TPQ) to notify th• SERC that the 

·facility i• •U))ject to Title III. Section 303(d) require• 
owner/operator• of tacilitie8 requlated under 1302.to notify th• 
LEPC of a facility repr•••ntativ• vbo vill participate in th• 
planninq proc•••· !PA i• authorized under Title III 1325(a) to 
i••u• compliance ordera for violation• of 11302 and ·.303 ·and may 
•••k judicial enforc .. ent of .the order and penalti•• for fai~ure 
to comply vith it. 

Sectiona 311 and 312 require ovnera and operatora of 
faciliti .. that have EHS• or ha1ardou• ch .. ical• in exce•• of 
certain tllr••holda to aul)mit MSDS• and ch .. ical inventori•• to 
the SERC, LEPC and local fir• department. Onder 1325(c), EPA has· 
civil judicial and administrative penalty authority for 
violation• of 11311 and 312. 

. . 
Because th• compliance information i• maintained at th• 

State and local level, enforcement per•onnel will need to 
coordinate vith a &ERC enforcement contact to prepare each case. 
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where th• ovner or operator'• recalcitrance juatifi•• a civil 
judicial enforcement action. 

Violation• of 11311 and 312 can be addressed throuqh 
admini•trative procedures or judicial referrals. R99ional 
enforcement per•onnal should consult with OWPE and OEOf•Waste 
before decidinq to rater cases to the Department of Justice. 
Again, enforcement peraonnel ahould discuss any potential 
enforcement action with the SERC and LEPC involved. 

ENFORCEMENT OF SECTION 322 

Title III 1322 ••tabli•h•• the procedures for claim• that 
information submitted under 11303, 311, 312, and 313 i• trade 
••cret. Claim• will b• proc••••d and reviewed by OSWER and OPTS 
for completeness, sufficiency, and to make final determinations 
ot validity. It error• and/or omiaaions are found durinq initial 
processin9 and review, OWPE will ••nd th• trade secret claimant a 
Notice of Noncompliance. Th• Notice will adviae the claimant of 
the error• or omission• that var• found and require the claimant 
to either amend or withdraw th• claim within 30 daya. 

Penaltie• of up to $10,000/day can be a••••••d for failure 
to comply vith the Notice. If th• claimant tail• to comply with 
the Notice, OWPE will forward the caaa to OEQI for enforcement. 

A penalty of $25,000/claim can be a••••••d tor trivoloua 
claim• under ll25(d). Section 325(d) authorize• the 
Adminiatrator to a••••• thi• penalty if h• determine• that th• 
trade ••cret claim i• frivolous and th• claim .. eta either of the 
.folloatinCJ criteria: th• claim ia not aufficient · (i.e, th• 
claimant praaanta inauff icient ••••rtion• to •upport a f indin9 
that a apacific cb .. ical 1• a trade aecret), ~that the.claim 1• 
not a trade aacret. Enforc .. ent of frivoloua claima vill be done 
throu9h !PA beadquartara. 

COORDINATION 

Violationa Of other atatutea raaultin9 from a releaae may 
alao be violations of the Title III/CEJlCtA notification 
requir...ata. Title III/CDCtA 1103 enforcuant peraoMel are 
urqed to coordinate with other office• (Air, Water, RCRA, TSCA, 
etc.) to identify ca••• where violation• of Title III/CERCLA 
notification could be con•olidated vitb other anforcuant 
action•. R•l•a••-r•lated violation• under other statute• vill 
help identify tacilitie• that bave ·failed to comply with Title 
III reporting raquiruenta. 
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Relea•• Inventory aubmiaaiona are likely to include report• for 
one or aore of the•• EHSa. Therefore, thi• information would 
link th• facility to th• 11302-312 reportinq requirementa. 

Pa•t accidental •pill data in the Emerqency R•l•a•• 
Notification Syatem (ERNS) may lead to the identification of 
1302-303 violator•. Spill• of EHS• ·above their reportable 
quantiti•• may indicate that a facility •hould have notified th• 
State under 1302 of Title III. 

A• for identifying violator• of 11311 and 312, cro•• 
checkinq information in Ct.JS with 11311-312 report• aubmitted to 
Stat•• •hould be productive. Although Ct.JS contain• a lot of 
Confidential Buain••• Information (CBI) data, li•t• of facilities 
and th• chemical• they manufacture or import can be qenerated 
without usinq th• CBI data. Becau•• the OSHA definition of 
hazardous chemical i• ao expanaive (any chemical that presents a 
physical or health hazard), moat if not all chemical• reported in 
CUS would be reportable under 11311 and 3122. 

Pa•t accidental r•l•a•• information alao will be uaeful in. 
identifyinq 11311-312 violator•. Rel••••• of hazardou• chemical• 
in axe••• of 10,000 pound• would indicate that the facility ovner 
or operator ahould have aubmitted MSDS• or a liat of MSDS• and a 
1312 inventory form. 

Th• enforcement peraon may alao want to ••tabli•h contact• 
in the regional OSHA off ice to ahare information on potential 
11311 and 312 violatora. Th••• relationahipa alao ahould b• 
helpful when you need interpretation• of the OSHA MSDS 
r.•quirement under their H~~ard communication Standard. 

Finally I in th• rel•••• incident• inveatiqat•d thu• tar·. 
SERC• and LEPC• have identified violator• of 11302-312 a• a 
reault of the releaae. SERC• and LIPCa will continue to be majo~ 
aourc•• of information for 11302-312 enforc .. ent.· 

Enforcement B11pon11 

Enforc .. ant re•pon8a for violationa Of 11302 and 303 ahould 
b• di•c:u8•ed vitb th• SDC and LEPC. If tb• reapondent 
cooparataa and •uppli•• th• reque•t•d information, an enforcement 
action -y not be warranted. There uy be inatanc•• however, · 

2 For a complete definition of what conatitut•• a 
hazardoua ch .. ical ••• th• Depa~nt of I.al)or Baza~ 
communication Final Rule, 29 en Part• 1910, 191!5,_ 1917, 1918, 
1926, and 1928. 5•• al•o the F1deral B•qi1t1r, Vol. !52, No. 163, 
Auquat 24, 1987. 

11 



OSWER DIR. 19841.0 

Durin9 preparation tor TSCA 115, 6, and a in•pection•, OPTS 
Reqional enforcement personnel will acreen the applicability of 
1313 to tarc)•t•d facilities. If th• facility ia aubjeet to 1313, 
aul:>sequent inspections will monitor compliance. OPTS enforcement 
personnel will check for compliance with the remainder of the 
Title III reportinq requirement• durinq th••• inspections and 
will refer poasibl• violations to OSWER tor enforcement action. 
OSWER entorcement personnel ahould cross cheek the alleged 
violation with the appropriate SERC to verify the violation and 
then take appropriate enforcement action. 

Title III enforcement personnel alao ahould coordinate with 
counterpart• in the Reqional off ice that handle criminal 
enforcement aoon after the diacovery of a 1103/1304 notice 
violation. Siqnificant violation• ahould be reviewed for 
poasible criminal violations by th• Special or Resident Aqent-in
Charqe. 

DELEGATIONS 

Title III delegation 2.2.:l, deleqated th• authority to take 
adminiatrative penalty action• to the Aaaiatant Adminiatrator tor 
OSWER (for 11302, 303, 304, 311, 312, 322, and 323) th• Aasiatant 
Adminiatrator for OPI'S (11313, 322, and 323), and to the Regional 
Adminiatratora (for all aectiona) on September 13, 1987. OSWER 
R•d•leqation 22..:,2 (dated May 27, 1988) •tatea that the Reqional 
Adminiatratora or their deleqat••• auat conault with th• Director 
OWPE or hia deaiqnee before axerci•~nq their authority to take 
administrative penalty actions unle•• •uch consultation i• waived 
by memorandum • 
. · 

CERCLA deleqation 14-ll d~leqated the authority to th• 
Reqional Adainiatratora under 1109 to make deterainationa of 
violation•, to a••••• penaltie•, to iaaue noticea, order• or 
complainta, to compile th• adminiatrative record upon which th• 
violation waa found or th• penalty vaa impoaed, and to negotiate 
and aign con••nt order• aemorializinq_ ••ttlement• under 1109 
between th• Aqency and re•pondenta. OSWER Redeleqation 14-31 
atatea tha• the Jl9')ional Adminiatrator•, or their dele9ateea, 
must not.if)' th• Director OWPE or hi• 4••iqn•• when exerciainq any 
of th••• authoriti••· 

OSE or TRIS MEMORANDUM 

Thi• memorandwa and internal off ice procedure• adopted 
pur•uant to thi• memorandum are intended •olely for th• quidanc• 
ot employ••• of th• Environmental Protection Aqeney. Th•Y do not 
con•titut• rulemakin9 by th• Aqency and may not be relied upon to 

13 



OSWER DIR. f984"L o 

create a ri9ht or a benefit, •ul:>•tantive or procedural, 
•ntorceabl• at law or in equity, by any per•on. Th• Aqency may 
take action at variance with this memorandum or it• implementinq 
procedur••· 

, ,,. 

.-.!~ 

... ... ~ ... 
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Stipulated by: 

ROGER MARZULLA 
Actinq Assistant Attor.tey 

General 
Land and Natural Resoc~cea 

Division 
u.s. Department of Jua~ice 
Washinqton, o.c. 20530 

THOMAS L. ADAMS, JR. 
Assistant Adlliniatrator 
tor Enf orcament and 

Compliance Monitorinq 
U.S. Environmental Protection 

· Aqency 
Washinqton, D.c. 20460 

[REGIONAL ADMINISTRATOR] 
[Re9ional Addr•••l 

(ORC ATTORNEY] 

OSWE:R Directive Number 9835.4-2A 

[PRP fl] 
[Addresa] 

[PRP f2] 
[Addr•••l 

'· 

It is ao ordered thi• ----- day of -----
19 __ _ 

on!tad Stat•• Dlatr!ct Jud9e 



A. .1) 

OSWE:R Directive Number 9835.4-2A 

Witbill thirty· (30) :dAY• ... ot. th~ tilinq ot this 
stiP\llation the Settling. Paxties shall retain qualitied 
~PM•l to p~epan :o~ta~~ed pl.ans and specifications 
for_ J.llplementaticn. :of,- aac:b. elemenet ot the selected 

· remclJ' desc:rilMtd. ~ •1:.be .IPA_·:;ttecord ot Decision ("ROD") 
t8 · · . si~• (dated --------

2) W.itllill thirty (30) days ·ot the tilinq ot this 
•t1IMIJ,ation the s.ttl.j;nq Parti .. shall submit to the 
Ooiw•· etaus tor· ·.its ·nviev .. and approval a detailed 
SQbwlul• for th• Ollllp.lAtiGn'o~ the Remedial Oesiqn 
intJl,u'inl. ape~£~ic eil•stoaes tor submissions ot plans 
aad ~fic:atiGll9.1 -~.forth in.th• Workplan, dated 

Whida .i9 •tuacbed. [Th• stipulation should 
•tno•;•11•;1111a"": a •••it-10 9Cbedul• tor th• preliminary 30, 60, 
90, .•ftd U.. ~ifttl i~ :p.ro.nt deaiqn completion 
al~ as well .. •• atlY intermediate submissions that 
tlMI it99io.rl de- itl~M•:Y. 1 · · 

-~> '?1'19-S.ttl.iftt.Pa~i .. ·shall provide monthly reports to 
t!ae -United 11-.Gtu in aoaanance with the schedule 
UV&l~ Plll'ftafl't. "to para¢ap~. A. 2. al>ove, toqether 
w~~ --.1.l bo~ data, .analyau and other supportinq 
iatQna''-'"' .fOI' i-eviw and vri tten approval by EPA. In 

·· ttae ·•v.M. tbat tis•. Ofti~•d . Statu. diaapproves of any 
}tl.a'J ~ pot&ioa 'tber8of,· it shall apecity in writinq 

·. ~ nueft9 WY it believe• 8Uch plan or portion 
~ot 4 ... not coat~ to tbe ROD or applical>le law 
u ~11;ion inoludinCJ ·tile National Oil and Hazardous 
SQOe~ PDllutioq Contiftvency Plan (•NcP•), 40 
c; • .r.a .. •wt 100. · 

i.. All plau and specifications shall be consistent with . 
applicable requirement• contained in the ROD and in accordance 
with CERCLA and the NCP. 

t-i~ ~ .S..,O~t -to "...,U•1•• here that th• above provisions 
sboUU N ..... ·U ·-a. poii'lt of daparture -.for trlllllin9 those whic.h 
wj.11.eftuel.1)' n iftaluded in..~• stiiNJ,ation. Such a stipulation 
-La ...U "til .CAI Bn•d&ei Pai.ID X;O .and vill a entered into 
_, ... QU · •~U. ii QIU'~HDllian···yith.' -.tbe lod9in9 or 
M'ioi.-Ud lollfinf ot • CQnaen~ ·Dec=r•• tor RD/RA. Actual 
"ifuiati ..... cMa ~bould "9 .c:on•~stent with tbi• definition.] 

· C:. · 'ftl• · hlt.i• to t.b1• •C11Nlation acknowledqe that this 
•tipal•~e·lla•·Meia_.._nd la~o-in anticipation of ••ttlement 

_..,. .. , ... aiteot4d a.y· aC:0~.49Cl9ee expected to be entered_ 
..._..,., U t.hi9 fl,l,iftq. TM Jafti•• aqre• to comply with the 
t•:s. of tbia •tisnila'iion 111'1••• the-terms of any aubaequently 
•nien4 oo"""'°' decne _expraaaly_•upersede th• terms ot thi• 
••1pule,ioft.. · 


