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MEMORANLOM

SUBJECT: mpiaution of Direct Referrals for Civil Cases
- Beginning December 1, 1983

FROM:  Courtney M. Pricel w:f M. p"“"‘

Assistant Administrator fof Enforcement
and Compliance Monitoring :

T0: Regional Administrators, Regions I - X
Regional Counsels, Regions I - X
Associate Enforcement Counsels
OECM Office Directors

1. BACKGROUNWD

On September 29, 1983, the Environmental Protection
Agency (EPA) and the Land and Natural Resources Division of
the Department of Justice (DOJ) entered into an agreement
which, beginning on December 1, 1983, allows certain
categories of cases to be referred directly to DOJ from EPA
Regional offices without my prior concurrence. A copy of
that agreement is attached to this semorandum.

.. This aemorandun grovidu guidance to EPA Budimnon
and Regional personnel regarding procedures to follow-in
implenenting this direct referral agremment. Additional
guidance vill be issued as required.

11. PROCEDURES FOR CASES SUBJECT TO DIRECT REFERRAL

: The attached agreenent lists those categories of
cases vhich can be referred directly by the Regional
Adninistrator to DOJ. All other cases must continue to dbe
revieved by Headquarters OECM and will be referred by me to
DOJ. Cases which contain counts which could be directly
referred and counts wvhich require Headquarters concurrence

. should be referred to EPA Headquarters. I1f you are uncertain
wvhether a particular case may be directly referred, you
should contact the appropriate Associate Enforcement Counsel
for guidance. '
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of the procedures for direct referral cases are
adequately explained in the September 29th agreenent.
However, there are some pointd I want to emphasize.

Referral packages should be addressed to Mr. F. Henry
Habiche, 11, Assistant Afrtorney General, Land and Natural
Resources Division, U.S. Departnent of Justice, Washington,
D.C. 20530, Attention: Stephen D. Ransey. The time limitations
set forth in the agrement for review and ini{tial disposition
of the package will commence upon receipt of the package in
the Land and Ratural Resources Division, and not at the DOJ
mailroom. Delivery of referral gackagen to the Land and
Natural Resources Division will be expedited by use of
express nail, vhich {s not commingled with regular mail in
DOJ's mailroom.

The contents of a rofemI“Iaekigo (either direct to
DOJ or to EPA Headquarters) should contain three primary

divisions: (1) a cover letter; (2) the litigation report;
(3) the documentary file supporting the litigation report.

The cover letter should contain a summary o!-.:ho following
elements: .

(a) identification of the proﬁéled defendant(s);

(b) the statutes and regulations vhich are the basis
for the p_roponed action against the defendant(s);

(c) a brief statement of the facts upon vhich the
proposed action is based;

(d) proposed relief to be sought against the dcféndm:(l);
(e) significant or precedential legal or factual issues;

(£f) contacts with the defendant(s), including any
previcus administrative enforcement actions taken;

(g8) . lead Regional legal and technical personnel;

(h)-lny other aspect of the case vhich i3 significant and
should be highlighted, including any extraordinary
resource demands which the case may require.

A referral to DOJ or to Headquarters FPA {3 tantamount
to a certification the Region that it believes the case
is sufficiently developed for the filing of a complaint,
and that the Region is ready, willing and able to provide
such lesnl and technical support as might be reasonably
tequired to pursue the case through litigation.
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As provided in the Septamber 29, 1983, agrement,
infornation copies of the referral package may be provided
to the U.8. Attorney for the apgrogrutc Judicial district
in which :h:“rtogoced case may be filed. These information
packages should be clearly labelled or stamped with the
following words: “Advance Copy -- No Acticn Required At
This Time". Also, information copies should be simultanecusly
provided to the appropriate OECM division at Headquarters.
1t is important that the directly referred cases be tracked
in our case docket system and Headquarters oversight initiated.
Copies of the referral cover letter will be provided to
OECM's OZfice of Management Operations for Inclusion in the
automated case docket system when Headquarters informational
copy is received at OECM's Correspondence Control Unit.

Department of Justice Responsibilities

DOJ shares our desire to handle these cases as expedi-
tiously as possible. To that end, DOJ has agreed that,
within thirty days of receipt of the package in the Land and
Natural Resources Division at DOJ Headquarters, it will
determine vhether Headquarters DOJ or the U.S. Attorney _
will have the lead litigation Tesponsibilities omn a specific
case. DOJ will notify the Regional offices directly of its
‘determination in this regard, with a copy to the appropriate
OECM division. Although USA offices will have lead respon-
sibilities in many cases, the Land and Natural Resources
Division will continue to have oversight and managment
responsibility for all cases. All complaints and consent
decrees will continue to require the approval of the _
Assistant Attorney General for the division dbefore the case
can be filed or settled.

DOJ has reaffimed the time frame of the Mamorandum
of Understanding, dated June 15, 1977, for the filing of
cases within 60 days after receipt of the referral package,
wvhere possible. ere it is not possible, DOJ will advise
the Region and Headquarters of any reasons for delays in
filing of the case. However, wvhen DOJ determines that
the USA should have the lead responsibilities in a case, DOJ
will forward the case to the USA within thirty days of
referral to the extent feasible.

DOJ can request additional information from a Region
on a case Oor return a case to a Region for further develop-
mpent. In order to avold these delays, referral packages
should be as co:gletc as possible and the Regions should
work closely with DOJ to develop referral packages.
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The Deputy Adainistrator has expressed concern in the
past on the nunber of cases returned to the Regions or
‘declined EPA or DOJ. 1 have assured the Deputy Administrato:
that 1 will closely track the number of cases declined by
DOJ or returned to the Regions and the reasons for the
declination or return as indications of whether direct
referrals are a feasible method of handling EPA's judicial
enforcement program.

Headquarters OECM Responsibilities

Although OECM will not formally concur on cases directly
referred to DOJ, OECM will still review these packages and
may offer comments to the Regions and DOJ. DOJ is free to
request EPA Headquarters assistance on cases, as DOJ
believes necessary. EPA Headquarters review will help to
point out potential issues and pinpoint areas vhere future
guidance should be developed. OECM will also be available
as a consultant to both DOJ and the Regions on these cases.
OECM will be available to address policy issues as they
arise and, as resources perunit, may be able to assist in
case developonent or negotiation of these cases. Any request
from a Regional office for Headquarters legal assistance
should be in writing from the Regional Administrator to
me, setting forth the reasons for the request and the type
of assistance needed. :

OECM also maintains an oversight responsibility for
these cases. Therefore, Regional attorneys must report
the status of these cases on a regular basis thro E use
the autonmat
required by the case docket system must appear in the

docket and be updated in accordance with current guidance
concerning the automated docket system. .

Settlenents in Cases Subject to Direct Referral

1 will continue to approve and execute all settlements
in enforcement cases, including those in cases subject to
direct referral and amendments to consent decrees in these
cases. This is necessary to ensure that Agency policies enc
enforcement activities are deing unifornly and consistently
applied nationwide. After the defendants have signed the
settlement, the Regional Administrator should forward a
colz of the settlement to me (or my designee) with a writtem
analy

sis of the settlament and a request that the settlament
be signed and referred for approval by the Assistant Attorney
General for the Land and Ratural Resources Division and for
entry. The settlement will be reviewed by the appropriate -
OECM Enforcement Division for consistency with lav and

Agency policy.



-5-

Within tventy-one days froam the date of receipt of the
settlenent by the appropriate OECM division, 1 w either
sign the settlement and transmit it to DOJ with a request
that the settlement be entered, or transnit a memorandua to
the Regional Office uglainlng factors wvhich justify post-
ponement 0f referral of the package to DOJ, or return the
package to the Region for changes necessary before the
agreezent can be signed.

Obviously, we want to avoid the necessity of
comnunicating changes in Agen settlement positions to

defendants, especially after they have signed a negotiated

agreement. To avoid this, the Regional office should
coordinate with Headquarters OECM and DOJ in development of
settlement proposals. A copy of all draft settlmant
agreements should be transmitted by the Regional Counsel to
the appropriate Associate Enforcement Counsel for review
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before it is presented to the defendant. The Associate’
Enforcement Counsel will coordinate zeview of the settlment

with the Headquarters program office and respond to the
Regional office, generally, within ten days of receipt of
the draft. The Regional office should remain in contact

with the Headquarters liaison staff attorney as negotiations

progress. Failure to coordinate settlement developaent

with appropriate Headquarters offices may result in rejection

of a proposed settlement which has been approved by the
defendant(s) and the Regional office. :

: I will also continue to concur in and forward to DOJ
all requests for withdrawal of cases after referral. In

addition, 1 will review and concur in any delay in the filing
or prosecution of a case after referral. This is appropriate
because cases which are referred to DOJ should be expeditiously

litigated to conclusion, unless a settleaent or some other
extraordinary event justifies suspending court proceedings.
The review of reasons for withdrawal or delay of cases

after expenditure of Agency and DOJ resources i1s an important

function of OECM oversight. Therefore, should the Regional
offices desire to request withdrawal or delay of a case
vhich has been referred to DOJ, a memorandum setting forth
. the reasons for such a request should be forwarded to the
appropriate OECM division, vhere it will be reviewed and
appropriate action recommended to me.

I11. CASES NOT SUBJECT TO DIRECT REFERRAL

Those cases not subject to direct referral will be
forwarded by the Regional Administrator to the Dffice
of Enforcement and Compliance Monitoring for review prior
to referral to DOJ. OECM has committed to a twenty-one day
turn-around time for these cases. The twenty-one day
review period starts wvhen the referral is received by the
sppropriate OECM division. - .
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Within this twenty-one day period, OECM will decide
whether to refer the case to DOJ (OECM then has fourteen
"additional days to formally refer the case), to return the
case to the Region for further development, or to request
- additional information from the Region.

Because of this short OECM review period, emphasis
should be Ylaced on developing complete referral packagas
so that delay occassioned requests for additional infor-
mation from the Region will be rare. OECM may refer a case
. to DOJ which lacks some information only if the referral
- can be supplemented with a nininum of time and effort by
information available to the Regional office which can
immediately be gathered and transmitted to DOJ. However,
this practice is discouraged. In the few instances in
which a case is referred to DOJ without all informatiom )
attached, the information should, at a nininum, be centrally
organized in the Regional office and the litigation report
should analyze the completeness and substantive content of
the information. .

A referral will be returned to the Region, with an
explanatory nenorandum, if substantial informatiom or
- further development is needed to complete the package.
Therefore, the Regions should work closely with OECM
attorneys to be -certain referral packages contain all
necessary information. -

IV. MEASURING THE EFFICACY OF THE DIRECT REFERRAL AGREEMENT

1 will use EPA's case docket system, OECM's quarterly
Management Accountability reports and DOJ's responses to
the referral packages to review the success of the direct
referral agreemment. OECM will review the quality of the
litigation reports accompanying directly referred cases and
discuss the general quality of referrals from each Regional
office at case status meetings held periodically with DOJ's
Environmental Enforcement Section. :

1f you have any questions concerning the cg:oceduru

set out in this memorandum, please contact Richard Mays,
Senior Enforcement Counsel, at FIS 382-4137.

Attachment



-, s, tes e ’
Y I . . 98915
NZ umm sn'rzs ENVIRONMERTAL PROTECTION ASERCY
gty QMSﬂﬂuTnhiilt ™ -
- O
T Tec e - S ' OFFILE OF Yuii
e . _'_‘-u .. R ADURASTRATOR
: FoL L gL
. - R T et e A
- £ : oo e mE s R
Honorable P. Henry Babicht, IT  J: K ~ & =7 - o By
Acting Assistant Attorney General ‘> . : - 3i%- T e =
Land and Natural lnsoureas'niviltnn Lk e ST =
U.8. Department of Justice . L. ST g . =
washingtoa. D.C. 20530 L em o aasn - T,
. . . ‘..,.:.-.__.. . e :i . . ? :!:.:
n '.0,.-:..' .. : - ; — o,'ﬁ-:
Dear ank: SEURI~ - A R - m‘g
As a result of our -oounq on ?burlday. Septembder 8, 1”& &

and the subsegquent discussions of respective staffs, wve are in
agreement that, subject to the conditions set forth below, the
classes ©of cases listed herein will be referred ‘directly from
EPA's Regional Offices to the Land and Ratural Resources Division

of the Department of Justice in Washington, D.C.

The terms, conditions and procedures to be followed in
implenenting this agreement ares

3. The Assistant Administrator for Enforcement and Compliance

_ Monitoring will vaive for a period of one year the requirement

. of the Assistant Administrator’s prior concurrence for referral
to the Department of Justice for the following classes of

- Judicial enforceasnt cases:

(a) Cases under Section 1414(d) of the Safs Drinking Water

Act which involve viclations ©of the National Interim ‘
Primary Drinking Water Regulations, such as reporting or
monitoring vtoutiou. or nzi.mn contaminant vioclationss

(b)

The following caus under the Clean Water Act:

w

(iﬂ
llll’

cases involving discharges vithout a permit
by Mutttul usehma

all eun agaimt ninor industrial duchug.na

cases lnwlving laum to mlm or rsport dy
" {ndustrial dischargers;



{iv)

(w)
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_rcforraln to collect stipulatef penalties from
industrials uader consent decrees;

refarrals to collect adainistrative spill ponalttoc
under SQetion 31(%) e! tho'CIls

(e) All cases under tho Clean Ailrx lct oxeopt the folloving:

(1)

’

(441)

(iv)

(11)

cascs tnvolvlig the lt.'l tadustz:w

cases 1nvolv1ng uon-!ortous smelters;

cases 1nvolving latiaanl !Iissions Standards for
Sazardous Air ?dllutant-:

cases tnvolving the post=1982 enforcement policy.

2. Cases described in Section 1, above, shall be referred
directly from the Regional Administrator to the Land and
Uatunl Rnourcts Division of DOJ in the tonovind mAnners

(a) The rofc:ral package shall be forwvarded to the Assistant

. Attorney General for Land and Natural Resources, U.S.
Department of Justice (DOJ), with copies of the package
being sinmultanecusly forwarde8 to the V.S. Attorney
(USA) for the appropriate judicial district in which
.the proposed case is to be f£iled (marked "advance copy-
"no action required at this time®), and the Assistant:
Administrator for Enforcement and Compliance Monitoring
(OECK) at EPA Headguarters. OECM shall have the following
functions with regard to said referral packages

(1)

(1)

OECH shall have no responsibility for review of

such referral packages, and the referral thall be
effective as ©of the date of receipt of the package
by DOJs however, OLCM shall comment to the Regi
upon any apparent shortcomings or defects which

it may obaerve in the package. DOJ may, of course,
continue to consult with OECM on such referrals.
Otherwise, OECM shall be responsible only for
routine oversight of the progress and management
of the case consistent with applicable present
and future guidancs. OECM shall, hovever, retais
£4inal authority to approve settlements on behalf
of IPA for thoso easos. as in other cases.

The referral pactogo shall be in ths format and
contain information provided by guidance memoranda
as may be promulgated from time to time Dy OECM in

consultation with DOJ and Regional representatives.
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(a)

(d)
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(144} DOQJ shall, within 30 days from veceipt of the
geferral package, Getermine (1) whether the Lands
Division of DOJ will have lead responsidilicty for
the case; or (3) whether the USA will bave lsad
responsibility for the case. '

: 1reg . . :

While it is agreed that to the extent feasidle,
cases in which the USA will have the 1sad will de

~ transmitted to the USA for £iling and handling

* within this 30-day period, if DOJ determines that
the case reguires additional legal or factual
developaent st DOJ prior to referring the matter
to the USA, the case may be returned to the
Regional Office, or may be retained at the Lands
Division of DOJ for further development, fncluding
requesting additional {nformation from the Regional
Office. In any event, DOJ will notify the Regicaal
Office, OECM and the DSA of its determination of
th';i:" gole within the adove-mentioned 30-day
per ® .

(iv) Regardless of whether DOJ or the USA iz determined
to have lead responsibility for management of .
the case, the procedures and time limitations set
forth in the MOU and 28 CFR $0.65 et seq., shall
remain in effect and shall run concurrently with
‘the management determinations made pursuant to
this agreeament. .

All other cases not specifically descridbed in paragraph

1, above, vhich the Regional Offices propose for judicial
enforcement shall first be forwvarded to OECHM and the
appropriate Headguarters program office for review.

A copy of the referral package shall be forwarded simule
taneously by the Regional Office to the Lands Division of
DOJ and to the USA for the appropriate judiclial district,
the USA‘'s copy being marked ®advance copy-no action requiged
at this time. . -

OECH shall reviev the referral package within twenty~one
(21) calendar days of the date of receipt of said package
from the Regional Administrator and shall, within said
tine period, make a determination of whether the case
should be (a) formally referred to DOJ, (b) returned to
the Regional Administrator for any additional dewvelopament
which may de reguired; or (c) whether the Regional
Adrinistzrator should be regquested to provide any additional
material or information which may de regquired to satisfy
the necessary and essential legal and factual reguirements™
for that type of case.

K4
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(c) Any reguest for information, or return of the case
, to the Region shall be transajtted Dy appropriate lettec
or menmorandum signed Dy the AA for OLCHM (or her designe )
vithin the aforementioned twenty-one day period. Should
OECN concur in the proposed referral of the case to DOJ,
the actual referral shall be by letter from the AA for
OEON (or her designee) signed within fourteen days of
the teraination of the aforementioned twenty-one day
reviev period. Copies of the letters referred to hereinm
shall be sent to the Assistant Attorney General for the
.. Lands Division of V. . Lo :
". . ..-.“ , ) e, o
(d) OTpon receipt of the referral package dy DOJ, the
procedures and time deadlines aet forth in paragraph
No. 8 of the %NOU shall apply.

-

In order to allow sufficient time prior to implementation of
this agreement to make the U.S8. Attorneys, the Regional Offices
and our staffs avare of these provisions, it is agreed that this
sgreenent shall becone effective Decembder 1, 1983. Courtney Prico
will distridbute a memorandum within EPA explaining this agreement
and hov it wvill be_implemented wvithin the Agency. (You will receive

& COpYe.) " =

_ ‘3 believe that this agreement vwill eliminate the necessity of
formally amending the Nemorandum of Understanding between ocur
respective agencies, and will provide necessary experience to
ascertain whether these procedures will result.in significant
savings of time and resources. In that regard, I hsve asked
Courtney to estadlish criteria for measuring the efficacy of this
agreement during the one year trial period, and I ask that you
cooperate with her in providing such reasonable and necessary
information as she may request of you in making that determination.
At the end of the trial period-—or at any time in the interval--
we may propose such adjustments in the procedures set forth herein
as may de appropriate based on experience of all parties.

It is further understood that it s the mutual desire of the
Agency and DOJ that cases dDe referred to the USA for £iling
expeditiously as possidble.’ :

1 appreciate your eooﬁoratlon lﬁ arriving at this agreement.
I this meets with your approval, please. sign the enclosed copy
in the space indicated below and return the copy to me for our
files. Ll el T e

[
-..'-‘ . R o
NI .

Sincerely yours,
Alvin L. Alm .
Deputy Administrator

Actin:r{sl stant'Attornoy General

1and and Natural Resources Division

N e Mamsvimansé Af Tnetirme



