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INTRODUCTION

This report describes and analyzes state civil penalty authorities and policies to
assist EPA in assessing the need for and possible direction of a policy governing oversight
of state civil penalty assessments.

The study looks at provisions authorizing imposition of civil money sanctions on
those found to have violated state pollution control statutes. It does not cover Clean Air
Act §120 penalties, provisions ‘authorizing criminal fines, or those allowing recovery of
damages to natural resources or the environment.

The report is based on a compilation of state civil penalty statutes and regulations
drawn from materials located in Washington, D.C. law libraries; a compilation that has
been updated in accordance with comments from the many state agencies that reviewed
drafts. The states responding are listed on the chart at the end of the Introduction.
Authorities researched include provisions governing violations of air, water, solid waste,
hazardous waste, drinking water, and toxic substance laws. The civil penalty policies
addressed were submitted in response to a recent Steering Committee request. The
collection of policies is incomplete, but illustrates how some states are using penalty
policies.

Though the picture of civil penalty authorities is broad, it does not cover the entire
canvas of state enforcement sanctions. Revocation of permits, criminal sanctions-
including indictment or imprisonment of individual corporate officials, bond forfeitures,
and recovery of environmental damages, all can be heavy sanctions for violators.
Whether a state's civil penalty authority is adequate depends to a significant degree on
what other sanction authorities it has, and more important, on how it uses all its
enforcement powers, including civil penalty authority. This study does not systemati-
cally address implementation of state penalty authorities, although it does identify
implementation issues that may make structural differences in penalty authorities

significant. In addition, the final section summarizes reported state civil penalty cases



and other information on penalty implementation from selected states. EPA addressed
implementation issues in a series of field studies.

The analysis in this report focuses principally on the factors governing the size of
civil penalties. Within the context of authorities, the critical factors affecting size of
penalties are the statutory maximum and minimum assessments and the statutory and
regulatory criteria for setting penalty amounts. The report also considers other factors
that influence the size o.f penalties, but more directly concern whether penalties will be
levied in specific cases and how difficult it will be to prosecute penalty actions. These
factors include the types of violations for which penalties can be imposed, whether
penalties are mandatory or discretionary, whether they may be compromised or remitted
once levied, the institutional and procedural context of penalty actions, and what is done
with funds recovered in penalty actions. Together, these factors provide a broad picture

of civil penalty authorities and policies.
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STATES COMMENTING ON SUMMARY CHARTS OF CIVIL PENALTY AUTHORITIES

s/ &

< &
Alabama X j Montana X
Alaska N ebraska X X X X
American Samoa Nevada X
Arizona X X X X . New Hampshire X X X X
Arkansas X X X New Jersey X
California X X X New Mexico X X X X
Colorado X New York X
Connecticut X X X X North Carolina X X X
Delaware X X X X North Dakota X X X X
District of Columbia X X Ohio X X X X
Florida X X X X Okiahoma X X X X
Georgia Oregon X X X X
Guam X X X X Pennsylvania X X X X
Hawaii X X X X Puerto Rico X
Idaho X X X X Rhode Island X X X X
Ilinois X X X X South Carolina X X X X
Indiana X X South Dakota X X X X
fowa X X X X Tennessee X X X X
Kansas X X X X Texas X X X X
Kentucky X X X X Utah X X X X
Louisiana X X X X Vermont X X X X
Maine X X X X Virgin [slands X X
Maryland X X X X Virginia X X X X
Massachusetts X X X X Washington X X
Michigan X X X X West Virginia X X X X
Minnesota X X X X Wisconsin X X X X
Mississippi X X X X Wyoming
Missouri X X X I

i1i




L ANALYSIS OF STATE CIVIL PENALTY AUTHORITIES

A. WHAT VIOLATIONS GIVE RISE TO CIVIL PENALTY LIABILITY?

One of the structural issues presented by the compilation of state civil penalty
authorities is the question of what state violations authorize the imposition or
assessment of civil penalties.

Although collection of this information is not the central focus of our survey, a few
key variables should be identified and highlighted, simply because the issue of when civil
penalty liability may potentially attach is fundamental to the issue of whether or not a
state can implement an effective penalty program, notwithstanding the apparent relative
"strength" or "weakness" of the language in its authorities or penalty policy.

An analysis of this issue may focus initially upon whether the activities which
result in potential penalty liability are the same as under the federal statutes. Such an
analysis, for any given state, would require careful exploration of the substance of the
state statutes and regulations, and a comparison of that substance to the federal
coverage. Many of the state civil penalty authorities, the subject of this survey, make
reference only to "violations of this chapter and the regulations of the Depértment.“
Understanding the scope of that authority, and comparing it to federal authority requires
a detailed analysis of the substance of both the state and federal regulations. Are state
penalties recoverable for any unpermitted discharge (harmful or not) to the
groundwaters? To the surface waters? Are penalties available only for violation of a
permit condition? Or only for a "pollutional" discharge? This type of detailed state-by-
state legal analysis is far beyond the scope of this preliminary survey, but illustrates one
important question concerning the effectiveness of state penalty programs. The issue is
most easily (and presumably is) addressed in the EPA review preceding authorization of

state implementation of federal programs.



Despite these caveats, the survey of penalty authorities does identify several ways
in which the question of which violations can be penalized can affect enforcement. The
variations are numerous. Are penalties available only for violations of statutory
provisions and regulations? What about violations of agency orders? Judicial orders? 1/
Permit conditions? Are penalties available only for violations of agency orders, and not
for violations of statutory provisions and regulations? For example, is the agency
empowered to recover penalties only after the violator has been notified that it has
already violated the act, provided time and an opportunity to comply, and then continues
to violate for at least ten days both the law and the agency's order to abate the
violation?z—/ Statutory authority limited in one of these ways can greatly influence the
utility of penalties. It may be easier to enforce the specific terms of an order than the
general requirements of a statutory standard. On the other hand, a state that can only
obtain penalties for violations of orders may have more procedural hurdles to jump and
may find its authority more difficult to use. Some states establish tiers of penalties,
empowering the agency to seek very powerful penalties (e.g., of up to $50,000/day) for
violations of key requirements and lesser penalties for others. 3/

A statute may contain language to the effect that civil penalty liability is not

imposed if "the discharger is not negligent or immediately files (a report of the
violation]"; or if the violation is "insubstantial"; or unless a person violates the law
"knowingly." Under such statutes, the so-called violation, or issue of initial liability may

be so difficult for the agency to establish - - - and in fact be so much more egregious

Y See, e.g., Vt. Stat. Ann. tit. 3, §2822 (cX4) (Equity 1972 & Supp. 1984).
2/ see Idaho Code 539-108(6) (Bobbs-Merrill 1977 & Michie Supps. 1984 & 1985).

3/ See La. Rev. Stat. Ann. tit. 30, S1073E (West Supp. 1985). See also Pa. Cons. Stat.
Ann. tit. 35, §691.605 (Purdon 1977 & Supp. 1984), (Pennsylvania Clean Streams Law)
which mandates penalty in a sum certain for each day of violation of agency ordgrs
relating to mining operations. This violation supplements the more sgpstantnal
penalties authorized for violations of regulations, the Act, and permit conditions.



than the activities which constitute a violation under the federal program or other state
programs - - - that the statutory penalty authorization is in practical reality of virtually
no value, even to an otherwise aggressive state enforcement agency. Similarly, if a
penalty is excused entirely if the illegal discharge is immediately reported and
removed,4—/ then in reality that state's penalty authority - - - i.e., what violations give
rise to a penalty - - - actually differs dramatically from a state statute which imposes
liability, subject to civil penalty assessment, for any ilegal discharge, whether or not the
discharge is reported and/or removed. The two arguably also differ in deterrent effect.
One statute provides that a new (single) violation occurs only once every 30-day period of

noncompliance with an agency order,éé that each day of continuing violation only after

the "date fixed by the court" is a separate oft‘enscuﬂ It is striking to compare this type
of "violation" authorizing civil penalties, to those which authorize the imposition of
penalties for each day of violation of the law, i.e. from the first day the violation
occurred, even before agency notice, before filing a complaint in court and securing a
court order. Violations in one statute may be characterized in ways that make them
difficult to prove, e.g., if a violation is only deemed to occur when conduct is both (a)

initiaily willful or negligent, and (b) followed by a failure to comply even after the

violation occurs. Other states may characterize liability as strict.?L

Al See Me. Rev. Stat. Ann. tit. 38, §1318 (West 1978 & Supp. 1984), Fl. Stat. Ann. tit.
26 5376.16 (West 1973 & Supp. 1984), Alaska Stat. §46.03.760 (State of Alaska 1982).

5/ vt.stat. Ann. tit. 10, §568 (Equity 1984).

8/ vt.Stat. Ann. tit. 3, §2822 (Equity 1972 & Supp. 1984).

u Similarly, one cannot compare a state which can recover civil penalties only after
proving a violation "eyond a reasonable doubt" (Utah Code Ann. §26-13-18, Allen

Smith Co. 1984) to those which require only traditional civil or administrative
burdens of proof. This problem will be discussed further in Section F, infra.



A related difference in what is treated as a violation stems from the way states

handle force majeure (literally "superior force" issues. Some statutes contain force

majeure provisions which exempt the alleged violator from any liability if it can show
that a discharge occurred because of events beyond its control.—a—/ Again, the question of
whether a violation has occurred, subjecting a discharger to civil penalties, may
dramatically differ in such programs from those states which impose strict liability for

an illegal discharge. While strict liability states may adjust a penalty to reflect force

majeure events, in such states the force majeure events will not entirely relieve a
discharger, particularly one who causes significant harm, from all liability.

Another type of exculpatory mechanism may influence civil penalties' impact. At
least one state provides that the criminal authority is preempted if a civil penalty is
assessed for a given violation 8 What is the effect of such a provision? How does this
compare to a program in which the civil penalty supplements other penalties and
remedies in the state environmental statute? Differences in the way violations subject
to penalty are defined may be more important in determining the effectiveness of

penalty authority than are the differences in maximum penalties and penalty criteria

considered in this study.

8/  Alaska Stat. §46.03.758(h) (1982).
9/ Mont. Code Ann. §75-2-413(1) (1983).



INTRODUCTION

This section characterizes maximum and minimum civil penalties by program
area. There are eight broad program categories (General, Air, Drinking Water, Water
Pollution/NPDES, Oil Discharges, Wetlands, Hazardous Waste, Solid Waste) and a number
of subcategories for different types of violations. State penalty authorities are listed
under the broadest applicable category. Authorities covering several different programs
fall under "general;" a penalty provision in a clean water law applicable to discharge
permit violations, oil spills, and wetland filling would be listed solely under "water."
Conversely, those authorities listed under "wetlands" would not apply to other water
pollution violations. The federal civil penalties in the categories of Air, Drinking Water,
Water, and Hazardous Waste are included for comparison.

Within each environmental area, states are placed in the chart according to the
magnitude and method of application of the penalty. Minimum as well as maximum
penalties are indicated on the charts, where applicable. The existence of minimum
penalties is significant since it puts a floor under the size of penalties imposed; it does
not, however mean that penalties are mandatory in any given situation. The two major

"0/

methods of application of penalties are "per day" and "per violation A "per day"

penalty is imposed on a violator each day of continuing violation. The maximum penalty

. magnitude for a "per day" provision specifies the maximum fine for each day;

theoretically, there is no upper limit to the total penalty that ultimately may be

assessed. How a "per violation" penalty is applied depends on how the state interprets

This survey uncovered on instance in which any violator subject to an agency
emergency order is liable for additional penalties which run "per hour." Ind. Code
Ann. §13-7-13-1(a) and (b) (Burns 1981 & Supp. 1984).



the statute. If individual days of continuing violations are treated as separate violations,
then the penalty is in fact daily. Statutes defining penalty application in these terms are
included in the "per day" category. Statutes applying penalties per violation, with no
explanation, might be interpreted as daily, or a one-time-only assessment for an
improper act. Some statutes authorize a eivil penalty but do not describe the method by
which it should be applied. These civil penalty provisions are placed in a third category
in the charts, "unspecified". Since many types of pollution control violations continue for
some time, whether the maximum is per day or per violation can have a tremendous

impact on the size of penalties that may be levied.
AIR

Maximum penalties under most state programs are less than the federal
maximum. The maximum federal civil penalty for air violations is $25,000 per day.
There is no minimum. Thirty-six states have one or more penalty authorities specific to
their air programs. Only nine states have maximum daily penalties as large as or larger
than the federal penalty. In addition four states' general authorities allow penalties of
$25,000 or larger per day which are applicable to air violations. Of the other states
employing a per-day method of assessment, twenty-three have maximum penalties
smaller than the federal statute. Five states provide maximum air program penalties
"per violation," all less than $25,000. Two states, however, do have general authority
.applicable to air programs, to levy penalties of $25,000 per violation. Three set
maximum penaltie;, again all under $25,000, without specifying how they are applied.
Thus, at most 15 states (nine air, per-day; four general, per-day; two general, per-
violation) could match the EPA maximum (assuming per-violation penalties are
interpreted to apply daily). Some state statutes specify more than one maximum
penalty. For instance, Colorado sets a maximum daily penalty as large as the federal

penalty for some air violations but sets smaller penalties for other air violations.



Colorado, therefore, is listed on the chart both as a state with a daily penalty as large as
the federal one and as a state with a smaller penalty, but counted above only in the
former category.

In all, six states have minimum daily penalties for air violations. Only in the solid

waste category do as many states provide for minimum penalties.

DRINKING WATER

Most state drinking water penalty authorities match or exceed the maximum under
federal law. The maximum federal civil penalty for drinking water violations is $5000
per day. Of the 36 states that impose per-day penalties, twenty-five have maximum
penalties greater than or equal to the federal program. Eleven states authorize
maximum daily penalties less than the federal maximum. Tennessee and Texas establish
minimum daily penalties ($50 per day and $10 per day, respectively).

A number of states have general penalty authority that could match the federal
maximum for this program. Indiana and Mississippi, with general penalty authority
applicable to a drinking water program, authorize maximum penalties equal to or greater
than the federal maximum. Two other states (Arkansas and Vermont) have zeneral

authority with maximum amounts equal to or greater than the federal maximum, albeit

per violation.

WATER

The maximum federal civil penalty for water quality violations is $10,000 per day

and the overwhelming majority of states provide for penalties as large or larger. Thirty-

six states provide for maximum daily penalties $10,000 or larger. Six additional states



have general penalty authority apparently applicable to water pollution violations with
maximum daily penalties equal to or greater than those provided by federal law. Five
states provide for maximum daily water program penalties less than $10,000. Five states
establish minimum daily penalties. As noted in the Air discussion above, several states
are listed in the charts more than once because their statutes set penalties as large as
the federal for some water violations but smaller for others (e.g., Arizona). These states
are counted only in the category covered by the largest penalty authority.

Of the three states with water penalty maxima in the per-violation or unspecified
categories (i.e., Delaware, Vermont and Puerto Rico), two set penalty amounts equal to

or greater than those in federal law.

HAZARDOUS WASTE

The majority of state hazardous waste programs have authority to levy penalties as
large as the largest federal maximum under RCRA. The chart below identifies one or
more penalty maxima for 48 states. Federal daily civil penalties for hazardous waste
violations (under RCRA and CERCLA) involve two maxima: $5,000 for RCRA monitoring
or testing violations, or for CERCLA violations; and $25,000 for other RCRA violations.
Twenty-six state authorities have maximum daily penalties greater than or equal to
$25,000, in one case (UT) only for second offenses. Twenty-one states that do not also
have authority for penalties in the $25,000 and up range have maximum daily penalties
between $5000 and $24,999. All three of the states with maximum daily penalties less
than $5,000 also have larger maxima for other violations and are represented in the other

tallies. Three states authorize minimum daily penalties.



Two states (Alaska and Pennsylvania) without apparent authority for daily penalties
have authority to levy penalties of $25,000 or greater per violation. From the
information collected_, it is generally unclear whether general penalty authorities apply
to RCRA and CERCLA violations for that small number of states that do not have

separate statutes governing hazardous waste.



General *
Substantive Violations

Penalty (in dollars)
0 - 4999 5000 - 9999 10,000 - 24,999 Over 25,000
Max/day ID, NE, OR8 wi DE, FL, MES, OK, IN, LA, MS, PR

SC, VA, WI2¢ wy

Min/day DE, ME, WI
Max/ pc?9, HI, vT8 ak?, cr!
violation MA, NY!

' Min/violation AK, VT

Max 1ald
(unspecified)
General *
Violations of Orders (emergency,
or cease & desist)
Max/day VA LA
Max/violation HI !l VT CT?, PR
Max/ hour IN

General *
Procedural Violations
(failure to flle monitoring reports)

Max/violation CT !, MA

Min/violation MA
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0 - 4999 5000 - 9999 10,000 - 24,999 Over 25,000

Max/day Az, ca’?, co, AR!S, cal32, AL, CA%2, kY, MAS,  CoO, GA, NH, OH, TV,
cT43, Gu, Ks, IA, MO, NC, MD, ME, MN, MT, X4, UT38, va, Wi
MA,MD%!, NM, NV, WA ND, OR, UT FEDERAL ($25,000)
Nv19 RL wa,
WV
Min/day AZ, MA, ORY, TN,
TX, WI
Max/ MA, NYD3L yr !, Nyl
violation PAl
Min/violation DEZ27, MA, NY
Max DE??, NJ SD
(unspecified)
DRINKING WATER/UIC
Max/day AS, IL, KY, ME, AL, AR, CT,FL,  CO, MN, NJ48, LA
MT, NH, OR, R,  GU, HL, IA, KS, OH, OK
SD, TX, UT MD, M1, NC, ND,
NV, PA, PR,
SC, TN, UT, VA
FEDERAL ($5000)
Min/day TN, TX
Max/ CA, GAl, CA, NJ i 1,23
violation MO
Max DE, ME, NY, WI DE, VI
{unspecified)
Min- DE, WI
(unspecified)
s

11



WATER; NPDES
Water Quality Violations

0 - 4999 5000 - 9999 10,000 - 24,999 Over 25,000
Max/day AZ, ca33, AR, CA, IA, AL, AZ, CA33, cT43, FL 25, NJ49, uT38,
NM, TX NE, NM42, CO, GA, IL, Ks%2, kv, VI
RI MA, MD, ME, MI, MO, MN,

MS, MT, NC, ND, NH, NJ48,
NV, NY, OH, OK, PA,
SD, TN, TX, UT, VA,

WA, WL, WV
FEDERAL ($10,000)
Min/day Ks42, ms, NC,
NJ9 Tx
Max/ DE, MD3!, cT¥, Nyl DE 28
violation NY!, vt
Min/ AL, DE
violation
Max ME ¢ PR
(unspecified)
Min ME ¢, MD,
(unspecified) VI
WATER

Operating without Permit

Max/day MA NM
WATER RESOURCES

Max/day vt 7, walo

Max/ cr!

violation
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OIL DISCHARGES !¢

0 - 4999 5000 - 9999 10,000 - 24,999 Over 25,000
Max/day NH46 TX, WA
Max/ va2l NC NH, OR
violation
Max CA
(unspecified)

WETLANDS
Max/day DE, MA3S, us DE, FL
Min/day DE
Max/ .CT!, gal, NN,
violation NJ, NY, Rl
Max MS NHYT
(unspecified)
Min Ms
(unspecified)
SOLID WASTE

Max/day CA, DE, IA, AR, NH, TN DE, FL, MN, Pa, KS, Ms, UT3®

Ks!7, KY, Ma, UT, VA, WV

ME, ML MO,

MT, NC, ND,

OH, OR, TX
Min/day DE, KS, MA,

ORY, TN, TX
Max/ AZ, CT, GAl, Me 17
violation NJ, NY},

S 1
Min/ CT, N3 39
violation
Max sD
(unspecified)
13



HAZARDOUS WASTE
Statytory Violations/Violations of Opders

0 - 4999 5000 - 9999 10,000 - 24,999 Over 25,000
Max/day 1al4 ND?2, NM, wv AZ, CO, CT, FL, AL, AR, CA, CO,
D 18, FEDERAL3® GU, 1a4, 1D, CT, DC, DE, FL,
mo 20 ($5000) MD, ME, MO, MT,  GaA, IL, KS, KY,
NC, NE, NM, NV, MA, ME, MI, MN44,
OH, OK, OR, RI, MS, ND, NH, NJ,
SD, TN, UT, VA, NY, SC, TX, UT39,
VT, WA WL WV
FEDERAL37($25,000)
Min/day DE, OR?, Tx
Max/ MD40, TN 26 cad4 AKZ, ca,
violation MD3°, PA
Min/ AK, CA
violation
Max ME (clean-up costs)
(unspecified)
Min ME
(unspecified)
HAZARDOUS WASTE
Fee Violations
Max/day WA
HAZARDOUS WASTE
Permit Violations
Max/day Nv 12 cT FEDERAL ($25,000)
Min/day CT
Max ME (3 times
(unspecified) appropriate late fee)

14



10
11
12
13
14

15
16
17
18
19

20

FOOTNOTES

Includes all states with general environmental protection civil penalties without
regard to whether tpe pepqlties apply to all categories of pollution or whether the
state has more specific civil penalty provisions for other categories. Also, general
environmental protection penalties may apply in cases in which specific state
programs define violations but refer to the general statute for penalties (see e.g.,
ME, wetlands).

Additional daily penalty of $100 - 4999.

Additional daily penalty of $5000 - 10,000.

$25,000 if hazardous waste or repeat violator.

Discharge of certain toxic substances carries a maximum fine of $10,000/day.
Violation of emergency order carries a $10,000/day penalty.

After date fixed by court for correction, each day of continuing violation is fined
as a separate violation.

Prohibited alteration of stream flow.
Statute includes a penalty for oil discharges which is included in that chart.

OR: For Air and Solid Waste violations, minimum ranges from 25 to 100
dollars/day; hazardous waste minimum ranges from 100 to 2500 dollars/day.

Interference with uses of water, e.g., unauthorized withdrawal.
Obstructing duly authorized inspections.

Continuous failure to comply increases maximum penalties to $25,000/day.
For minor violations.

Failure to report hazardous spills or conditions brings a maximum penalty of
$1000.

AK: $1-10/gal penalty.
Penalty is from water statute made applicable to air violations.
Procedural violation.

Unauthorized injection of hazardous wastes into wells.

For minor violations.

Change of use or transfer of uncontrolled or abandoned hazardous waste sites
without approval.

15



21
22
23
24
25

26
27
28
29
30
31

32

33
34

35
36
37
38

39
40

41

42

43

44

For oil spills of more than 10,000 gallons the penalty is $10,000 maximum.
Monitoring and testing violations.

Class II Wells.

Will be greéter if formulaic penalty is greater.

Listed as pollutant spill.

For nondiscretionary violation.

Motor vehicle emissions violations.

Serving water from a well closed due to presence of restricted chemicals.
Maximum for a twelve-month period.

Assessed at $10,000/day; penalty may not exceed $50,000.

Emergency rule and regulation enforcement.

$10,000/day maximum for violations of toxic air contaminants statute; $1000/day
for nonvehicular air pollution control violations; $6000/day for abatement order
violations.

No discharge but violation of regional board order.

For misrepresentations.

General environmental protection statute: dredge and fill.

RCRA monitoring and testing violations, and CERCLA violations.

RCRA and TSCA violations.

For knowing violation or second offense.

For second offense.

Not to exceed $50,000 total.

Up to $20,000 total.

Pertains to violations including failure to report discharge, tampering with
monitoring equipment, and falsifying records or reports.

Administrative penalties for violating orders are as follows: $25,000 maximum
plus $1000/day that violation continues after receipt of civil penalties final order.

MN: With respect to pollutant releases presenting imminent and substantial

danger and releases of hazardous substances from facilities the maximum penalty
is $20,000 per day.

16



45

46
47

48
49

TX: Maximum administrative penalty is $10,000/day (judicial maximum is

$25,000/day).

NH: Pertains to underground storage facilities.

NH: Disobeying order or misrepresentation with respect to dredge and fill

regulations.

NJ: For violations of statute, orders, or failure to pay penalty.

NJ: Willful or negligent violations.

17



C. ARE THE PENALTIES MANDATORY OR DISCRETIONARY?

Penalty authority means little if it is not used. In theory, the greater the assurance
that violators will be penalized, the stronger the deterrence. One question posed in this
study is whether state laws not only authorize penalties, but mandate them in any
circumstances. The question cannot be answered in full from the survey, but mandatory
penalties appear to be rare.

A surface review of the penalty statutes does not reveal whether the penalties are
mandatory or discretionary. The question of whether a penalty is mandatory requires a
determination of (a) whether the statutory language is apparently subject to that
interpretation; (b) whether the enforcement agency, by regulation or policy, applies that
interpretation; and (c) whether any relevant administrative review board and the
judiciary agree with the agency's interpretation. Thus, the question cannot be answered
from the statutory summaries.

Experience suggests that legislatures generally do not make penalties mandatory.
To test this perception ELI searched the most recently enacted class of state statutes
that contain civil penalties, the hazardous waste statutes. Seven out of more than 50
provisions reviewed use language that could possibly be construed to make penalties
mandatory.ﬂ/ Legal analysis beyond the scope of this study would be necessary to
11/ Conn. Gen. Stat. §22a-131 (West 1975 & Supp. 1985) ("shall be fined").

Va. Code §32.1-186 (Mich. 1979 & Supp. 1984) ("shall. . .be assessed").

Or. Rev. Stat. §459.995 (1983) ("shall incur a civil penalty").

Kan. Stat. Ann. §65-3444 (1980 & Supp. 1984) ("shall incur. . .a civil penalty").

Wash. Rev. Code §70.105.080 (West, Bancroft-Whitney 1975 & West Supp. 1985)
("shall be subjected to a penalty").

Minn. Stat. Ann. §115B.18 (West 1977 & Supp. 1984) ("shall forfeit and pay to the
state a civil penalty"”). _ .
Okla. Stat. Ann. tit. 63§1-2005(AX2) (West 1982 & 1983 Supp.) ("shall. . .result in the

carrier being fined").
Examples of phrases rejected as possibly mandatory are:

"shall be subject to a civil penalty"

"shall be liable for"

"may fine" )

the attorney zeneral "shall institute" an action. . .to recover penalties.
The distinction between the two categories is subtle, but real. The seven statutes
listed above as possibly mandatory seem to link penalties automatically to

violations. The second set of statutes appears to say that violators are subject Fo
the possibility of penalties. Again, attempting to interpret such differences in

18



determine whether these provisions are mandatory. Agencies and courts are likely to
regard apparently mandatory language of this type as directory, rather than mandatory.
Mandatory penalties may not be a boon to enforcement. Agencies may prefer flexibility
in choosing among an array of enforcement options. Courts may be reluctant to accept a
construction of the law requiring penalties regardless of equitable considerations. An
agency, review board, or court may avoid the rigidity of the mandatory penalties simply
by finding that no violation exists in many cases. Indeed an agency that tries to impose
penalties automatically risks making bad law if the statute does not unambiguously
require it to do so and a case where penalties seem inequitable gets before a judge.
Furthermore, none of these seven provisions specify a minimum penalty amount, which
supports the hypothesis that the penalties are not intended to be mandatory:l—Z/

The general survey did uncover one example of a mandatory penalty provision,1—3/
set forth in a state clean water law and regulations adopted pursuant to that law, that
only applies to surface and underground mining-related violations. That statute provides
for a mandatory penalty of a given amount for each day of violation of an administrative
order,ﬁ/ and the regulations also provide various mandatory penalties of specified
amounts (e.g. for conducting certain activities, or discharging, without authorization by

permit).ﬁ/ It appears that this state program example is an exception.

statutory language in the abstract is a risky business; these observations are
hypotheses, not conclusions.

12/ Other, randomly noted statutory provisions which contain language similar to those
seven set forth in footnote 1 appear in lowa Code Ann. §455B.187 (West 1981 X%
Supp. 1985); Conn. Gen. Stat. §22a-459 (West 1975 & Supp. 1985; and Utah Code
Ann. §26-13-18 (Allen Smith Co. 1984). (But see the discussion in Section F
regarding the Utah provision.)

13/ Pennsylvania Clean Streams Law, Pa. Cons. Stat. Ann. tit. 35, §691.605 The state
agency does construe the penalties as mandatory, and that construction has not been

reversed in court.

14/ This mandatory penalty is in addition to and supplements the larger discretionary
penalties available for all other violations of the act, the regulations, permits and

orders.

15/ 25 Pa. Code, Chapters 86 et seq.
19



D. REMISSION/MITIGATION

A number of civil penalty provisions authorize the mitigation of a penalty. That
authority may be important to the operation of a state's penalty program. For one thing,
it could result in gross differences between the penalties initially levied and those
actually collected, for example, if penalties routinely are forgiven should the violator
come into compliance on the schedule set in an enforcement order. If this is the case,
penalties may be very effective in bringing violators into compliance, but "ineffective"
as a deterrent. Mitigation authorities take many forms.

In some states the enforcement agency directors may mitigate penalties in such
manner and amount as they deem proper.—l—S/ If used liberally, such broad mitigation
authority could undermine a penalty policy in any of several ways: staff might, without
reason and consistency, avoid the mandates of the policy; administrative review boards
or courts might employ the language as an excuse to avoid granting the penalty sought by
an enforcement agency; or the agency may be unable to withstand political pressure to
weaken or eliminate specific penalties.

Other statutes explicitly empower an agency to compromise or settle a civil
penalty.l—7/ The procedures may authorize such compromise &nd settlement only after
approval of a commission; by a court or a board; by the agency director; or by the
Attorney General, with the approval of the director. Some statutes authorize

compromise and settlement only upon a finding by a board,-l—S/ by the agency director

16/ See e.g. Wash. Rev. Code Ann. §70.94.431 (West, Bancroft-Whitney 1975 & West
Supp. 1985); Conn. Gen. Stat. Ann. §22a-6b(e) (West 1975 & Supp. 1985); Or. Rev.
Stat. $448.285(3) (1983); Wash. Rev. Code Ann. 590.48.144(3) (West, Bancroft-
Whitney 1962 & West Supp. 1985).

17/ Or. Admin. R. 340-12-075 (1985); N.Y. EnvtL Conserv. La\y 571-0519, §71-2503, §71-
3903 (McKinney 1984 & Supp.); Ala. Code §22-30-19 (Michie 1984).

18/ Ala. Code §22-30-19 (Michie 1984).
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(with the concurrence of the Attorney General), 1y/ or by the agency2—°/ of a part of the

penalty (up to a given percentage)ﬂ/ only if the violation is eliminated or corrected.

While mitigatiqn authority may raise some concerns about the effectiveness of

state penalty programs, it should be noted that express authority may not be needed to

remit penalties. The authority to settle and compromise penalties may be within the

agency's inherent power and experience suggests that many agencies so construe their

authority. If so, the only issue with which the agency may struggle concerns what

procedures to use to effect such a settlement, once the penalty has been formally

22/

imposed or litigation has been instituted.==~

[ 2
r
S~

[
™~
~

Md. Health-Environmental Code Ann. §2-610 (Michie 1982 & Supp. 1984).
N.J. Stat. Ann. §26:2C-19 (West 1952 & Supp. 1984-85).
Alabama - 90%; Maryland - 75%; New Jersey - 90%.

Such issues generally do not arise when a settlement is effected prior to formal
assessment or institution of administrative complaint for penalties. For example, in
Pennsylvania's environmental agency, which deems settlement of penalties to be
within its inherent powers, the independent administrative review board's rules
suggest that any penalty assessed or in litigation before the board may only be
settled after publication of the proposed settlement, and with the consent of the
board. There is no requirement that the agency provide public notice of any
proposed penalty settlement which is in litigation before any court, or (with the
exception of certail mining matters) any proposed settlement of penalties occurring
before penalty assessment or initiation of litigation.
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E. PENALTY CRITERIA

Many state civil penalty authorities specify criteria to be taken into account in
setting penalties. These statutory and/or regulatory criteria could constrain the type of
penalty policy the state may implement. Thirty-one states have authorities specifying
one or more penalty-setting criteria in at least one of the major program areas covered
by the survey (air, water, solid waste, hazardous waste and drinking water). The numbers
range from 23 states for hazardous waste programs to 11 for drinking water. (See
accompanying charts.)

The criteria are diverse. They fall into 10 broad categories (which are explained in
more detail in the footnotes to the charts at the end of this section):

l.  The economic benefit from delayed compliance,

2. The nature or gravity of the violation,

3. The degree of the violator's culpability,

4. The extent of the violator's good faith efforts to comply,
5. The history of prior violations,

6. The economic impact of a penalty on the violator,

7. The deterrent effect of the penalty,

8. The costs to the state of enforcing against the violator, or of cleaning up its
pollution,

9. A balancing of the competing interests served by penalizing or not penalizing
the violator, and

10. Other relevant factors.
The charts at the end of this section identify the number of state authorities that
prescribe criteria of each of the 10 types.

The authorities prescribe penalty criteria in several different ways. Most that
specify criteria identify more than one (but see Florida, Montana, New Hampshire and

Washington data in summary charts). Many list five to seven criteria and add that any
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STATES WITH STATUTORY CRITERIA FOR MAJOR PROGRA MS

~
!.5.

Alabama X Montana
Alaska X X X Nebraska X X X
American Samoa O* O o* Nevada
Arizona (o124 New Hampshire X
Arkansas X X X X New Jersey X
California X X X X New Mexico oL
Colorado X X New York X
Connecticut X X X Narth Carolina X X X
Delaware X North Dakota
District of Columbia O* o* O* Ohio X
Florida X X X Oklahoma o*
Georgia X X I Oregon X X X X
Guam O Pennsylivania X X X X
Hawaii X X X Puerto Rico
Idaho X Rhode Island
Ilinois South Carolina
Indiana South Dakota
lowa X X X X Tennessee X X X X
Kansas X X X Texas X X X X
Kentucky Utah
Louisiana X X O* X Vermont
Maine X X X Virgin lslands o* O*
Maryland X X X Virginia X
Massachusetts Washington X
Michigan O ) West Virginia
Minnesota - X X X X Wisconsin
Missi ssi ppi X Wyoming
Missouri I

b No civil penalty authority.

1. Twenty-two states have air criteria.

2. Twenty-one states have water criteria.

3. Twenty-three states have hazardous waste criteria.

4. Eleven states have drinking water criteria.
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other relevant factors may be taken into account (see, e.g. Louisiana, Oregon, and
Tennessee in Air chart).

The New Jersey water pollution control regulations set forth the method of
calculating a civil penalty. Criteria include seriousness and type of violation. The
seriousness criterion is subdivided into four degrees (as defined in the regulation) of
damage or harm caused or likely to be caused by the unlaw ful discharge, with a "schedule

of factor values" set in ranges for each degree of harm, as follows:

Seriousness Factor Values

(1) Serious damage 2.00 - 1.50
(2) Moderate damage 1.50 - 1.00
(3) Slight damage 1.00 - 0.50
(4) Insignificant damage 0.50

The type of violation criterion is also subdivided into four degrees (as defined in the

regulation), with assigned values, as follows:

Type Factor®* Values

(1) willful 1.00

(2) Highly foreseeable 1.00 - 0.75
(3) Unintentional but foreseeable 0.75 - 0.50
(4) Unintentional and unforeseeable 0.50

*If the discharge involves a hazardous pollutant, an additional

number between 0.10 and 0.25 (depending on harmful

characteristics or inherent toxicity) is added to the type factor.

"This is intended to reflect the higher standard of care in the

storage and use of hazardous pollutants which the Department

seeks to encourage." N.J. Admin. Code tit. 7, §7:14-8.10 (Supp.

May 21, 1984).

The basic penalty for the discharge is then calculated as follows:
(Seriousness) x (Type) x ($5000) = Basic Penalty.

This part of the regulation concludes: "[ilf the penalty computed by this method is
greater than $5,000, the $5,000 maximum basic penalty shall be assessed.” N.J. Admin.

Code tit. 7, §7:14-8:10.
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This "basic penalty" is that which the Commissioner is authorized to assess in the

first instance for a violation. Note that an additional $500 per day is authorized to be

levied for each day during which a violation continues after receipt of an order (i.e., a
Notice of Assessment of a Civil Administrative Penalty) from the Department. [This
regulation also sets forth penalty assessment procedures for non-discharge violations,
construction of unpermitted facilities, and for violations of the "Water Supply and
Wastewater Operators Licensing Act."]

Some authorities make the criteria mandatory considerations, among others the
penalty-setter finds relevant (e.g. Connecticut, Title 22a, S6b{c)—"the comnissioner
shall consider all the factors which he deems relevant, including, but not limited to, the
following™; Maine, water pollution, Title 38, §349.5—"the court shall consider, but shall
not be limited to, the following;" Pennsylvania, Title 35, §4009.1—"the hearing board
shall consider . . . [three specific criteria] . . . and other relevant factors;" California
Health & Safety Code Div. 26, $42403—"the court shall take into consideration all
relevant circumstances, including, but not limited to, the following:"). The Summary
Chart immediately proceeding the criteria charts following the text of this section
indicates that only 20 authorities have "other relevant factors" language. A second group
includes no broad authority to add criteria, and could be construed to limit the choice of
criteria to those listed (e.g. NY. Article 71, §71-1941—"the commissioner or court shall
consider: . . . [three specified factors]"; Nebraska, Title 81, §81-1508(1)Xc)—"the amount
of such penalty to be based on the size of the operation and the degree and extent of the
pollution"). Arguably the penalty-setter may have inherent authority to consider
additional factors, but the answer to that question depends on the narrowness with which
state courts construe legislative grants of authority to agencies and courts. The actual
legal significance of these passages cannot be determined from this simple recitation of

their terms, but the foregoing does illustrate the variety such provisions contain.
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These legislative or regulatory statements could constrain the development of
policies governing penalty amounts. In the extreme, a statute specifying that penalties
must be based on the nature of the violation alone would seem to bar a policy dictating
that penalties be set on the basis of economic benefit from delayed compliance. Few, if
any, authorities are that specific, however, and most leave the penalty-setting entity
flexibility, either by specifying no criteria (other than maximum amounts) or by
indicating that the specified criteria are not exclusive. In such cases, the fact that a
criterion that the state agency wants to take into account in a penalty policy is not
mentioned in the statute does not preclude its use in the policy, if it is broadly relevant
to the enforcement action. Listed criteria can be a policy constraint in another fashion,
however. If the statute indicates that the penalty-setter "shall consider" a specific
factor, it would seem to preclude an administrative policy based exclusively on other
factors.

It is not possible to determine from this analysis which states' authorities are
compatible with the EPA penalty policy, which is of interest because one of the EPA
penalty oversight options being considered is requiring adoption of the EPA policy. The
federal policy relies principally on consideration of two factors: economic benefit and
seriousness of the violation, with several others taken into account in mitigating or
a&ding to the basic penalty calculated with reference to those factors. Thirty-four of
the state authorities surveyed specify economic benefit as a penalty criterion, and 73
include the seriousness of the violation. Thirty-three authorities that specify economic
benefit also mention seriousness, but this is a small subset of the universe. The survey
covers five programs (air, water, solid waste, hazardous waste, and drinking water) in 55
states, or 275 programs; only 12 percent of these programs have express authority to

consider both factors.
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The limited purpose of this section is to review state authorities to determine to
what extent statutory penalty criteria constrain state penalty policy options. We do not
address the question of how the criteria are construed or will be used, or whether any
particular set of criteria will result in larger or smaller penalties under a given set of
circumstances. One criterion can cut either, or both ways. For example, state penalty
authorities which require consideration of "culpability" and "history of violations" as
factors could be used (1) only to augment base penalties for "bad actions," (2) only to

reduce base penalties for "good actions," or (3) to do either.
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STATES USING BOTH ECONOMIC BENEFIT
AND SERIOUSNESS OF THE VIOLATION

AIR WATER
Alaska Alaska
Arkansas Arkansas
Connecticut California
Georgia Connecticut
Iowa Iowa
Louisiana Louisiana
North Carolina North Carolina
Tennessee

SOLID WASTE HAZARDOUS WASTE
Alaska Alaska
Arkansas Arkansas
Connecticut Connecticut
Iowa Georgia
Kansas Iowa
Pennsylvania Kansas
Tennessee Pennsylvania

Tennessee

DRINKING WATER

Arkansas
Iowa
Tennessee
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STATUTORY AND REGULATORY -
CRITERIA USED TO DETERMINE CIVIL PENALTY:

AIR VIOLATIONS

Nature, Costs to No
Extent State to Balance Specific
Economic  and Degree of History  Economie Enforce/  Compeling Statutory
Benefit of Gravity Culpebility/ Good Faith of Prior Impact of  Deterrent Abate/ Interests  Any Other or
Noncom- of Viole- Wilful- Efforts to  Viola- Penaltyon Effect of Correct and Relevant Reguatary
' pllnnee' tion? nessd Comply‘ tions® Business® Penally" Dnmages Factors? Factars!? Criterial!

Alabama (AL) AL

Alaska (AK) ** AK AK AK

ASamoa (AS) *

Arizons (AZ) AZ

Arkansas (AR)120e AR AR AR AR AR AR

California (CA) CA CA CA CA

Colorado (CO) co co co co

Conn. (CT) ** cr cT cr cT cT cr**’ cT

Delaware (DE)

L. of Columbia (DC) *

Floride (FL) ** FL

Georgia (GA) GA GA GA GA GA GA GA

Guam (GU) GU

Hawaii (H)) ** Hl Ml HI

Idaho (ID) 8

Ilinois (IL) L

Indiana (IN) IN

lowa (1A) 13 A 1A 1A 1A

Kansas (KS) Ks

Kentucky (KY) KY

Louisiana (LA) ** LA LA LA LA LA LA LA

Maine (ME) *°® ME ME ME ME

Maryland (MD) MD MD MD MD

Mass. (MA) MA

Michigan (MI) ¢

Minnesotla (MN) MN

Mississippi (MS) MS

® No civil penalty authorily; AS, DC, MI, OK and VI authorize criminal penallies only.

** In this chart the criteria listed for Lhese states appear in a general penalty provision
to the best of our knowledge these provisions encompass vivlations covered by the oh
explicit, and, some states (e.g., CT and OR) have additional slutulury or reg

*¢* For open burning violstions only.

governing pollution incidents. The criteria huve been included here because
urt. ln many casces, e.g., AR, FL and Ol, references 1o Lhese provisions are
ulutory uuthority.
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STATUTORY AND REGULATORY
CRITERIA USED TO DETERMINE CIVIL PENALTY:

AIR VIOLATIONS (continued)

Nature, Costs to No
Extent State to Balance Specific
Economic and Degree of History  Economic Enforce/  Competing Statutory
Beneflt of Gravity Culpability/ Good Faith of Prior  Impact of Deterrent  Abate/ Interests  Any Other or
Noncom-  of Viola- Wilful- Efforts to  Viola- Penalty on  Effect of Correct and Relevant Regulatory
: pllnm:el tion? ness’ Comply‘ tions® Business® Penally7 Dnmages Factors?  Factors!®  Criteria!!
Missouri (MO) MO
Montana (MT) MT
Nebraska (NE) NE NE
Nevada (NV) NV
New Hamp. (NH) NH
New Jersey (NJ) NJ
New Mexico (NM) NM
New York (NY) NY
N. Carolina {NC) NC NC NC NC NC NC
N. Dakota (ND) ND
Ohio (OH) ol
Oklahoms (OK) ®
Oregon (OR) ** OR OR OR OR OR OR OR
Penn. (PA) PA PA PA
Puerto Rico (PR) PR
R. Island (RI) Rl
8. Carolins (SC) SC
S. Dakota (SD) SD
Tennessee (TN) TN TN TN TN TN
Texas (TX) TX TX TX TX TX
Utah (UT) uT
Vermont (VT) vT
V. Islands (VI) ¢
Virginia (VA) VA VA
Washington (WA) WA
W. Virginia (WV) wy
Wisconsin (W1) w!
Wyoming (WY) wY

® No civil penalty authority; AS, DC, MI, OK and VI authorize criminal penalties only.

¢* In this chart the criterin listed for these stales appesr in 8 general penally provision governing pollution incidents. The criteris have been included here because
to the best of our knowledige these provisions encompass violutions covercd '+ the chart. In many cases, e.g., AN, FL and OR, relerences 1o these provisions are
explicit, and, some states (e.g., CT and UR) have udditional stututury or r ory suthority.
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STATUTORY AND REGULATORY
CRITERIA USED TO DETERMINE CIVIL PENALTY:

WATER VIOLATIONS

Nature, Costs to No
Extent State to Balance Specilic

Economic and Degree of History  Economic Enforce/  Competing Statutory
Benefit of Gravity Culpability/ Good Faith of Prior  Impact of Deterrent  Abate/ Interests  Any Other ar
‘Noncom-  of Viola~  Wilful- Efforts to  Viola- Penaltyon Effectof Correct and Relevant Regulatory
pliunce' tion? nessd Comply‘ tions® Business® Penally’ Damages Factors?  Factors!®  Criteria!!

Alabama (AL) AL

Alaske (AK) *® AK AK AK

A.Samoa (AS) *

Arizons (AZ) AZ

Arkansas (AR)!2,es AR AR AR AR AR AR

Caelifornia (CA) CA CA CA CA CA CA CA

Colorado (CO) Cco

Conn. (CT) ** CcT CT CcT CT CT

Delaware (DE) DE

D. of Columbia (DC) *

Florida (FL) ** FL

Georgia (GA) GA

Guam (GU) *

Hawaii (HI) *® Hl (1] 1]

idaho (ID) 1

Illinois (IL) L

Indiana (IN) IN

lowa (1A) 13 A 1A 1A 1A

Kansas (KS) KS

Kentucky (KY) KY

Louisiana (LA) ** LA LA LA LA LA LA LA

Maine (ML) *¢ ME ME ME ME

Masyland (MD) MD MD M MD MD

Mass. (MA) MA

Michigan (M) Mi

Minnesota (MN) MN

Mississippi (MS) MS

® No civil penslty authority; AS, DC and GU authorize crisninal penulties only.

**  In-this charl the crileria listed for these states appear in u gencral penalty provision governing pollution incidents. The crileria have been included here because

to thie best of our knowledge these provisions encompass violstions covered by the chart. In many cases, e.g., AR, FL. and OR}, references Lo these provisions are
caplicit, and, some states (c.g., CT and OR) have sddiional stututury or regulatory sutlority,
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STATUTORY AND REGULATORY

CRITERIA USED TO DETERMINE CIVIL PENALTY:

WATER VIOLATIONS (continued)

Nature, Costs to No
Extent Stale to Balance Specific
Economic and Degree of Mistory  Economic Enforce/  Compeling Statutory
Benefit of Gravitly  Culpability/ Good Faith of Prior  Impact of  Deterrent Abate/ Interests  Any Other or
Noncom-  of Viola- Willul- Efforts to  Viola- Penalty on Effect of Correct and Relevant Regulatory
pliance tion? ness’ Comply‘1 tions? Business® Penally1 Damages Factors?  Factors!? Criteria'!
Missourl (MO) MO
Montana (MT) MT
Nebraska (NE) NE NE
Nevada (NV) NV
New Hamp. (NH) NH
New Jersey (NJ) NJ NJ
New Mexico (NM) NM
New York (NY) NY NY NY
N. Carolina (NC) NC NC NC NC NC NC
N. Dakota (ND) ND
Ohio (OH) ol
Oklahoma (OK) OK
Oregon (OR) ** OR OR OR
Penn. (PA) PA PA PA PA
Puerto Rico (PR) PR
R. Island (R)) Rl
8. Carolina (SC) sC
8. Dakota (SD) SsL
Tennessee (TN) TN TN TN TN TN TN TN
Texas (TX) TX
Utah (UT) uT
Vermont (VT) vT
V. Islands (VI) vl
Virginia (VA) VA
Washington (WA) wa
W. Virginia (WV) wy
Wisconsin (W) wi
Wyoming (WY) wYy

** In this chart the criteria listed (or these stales appear in g general penalty provision governing pollution incidents. The erileria have been included here because
10 the best of vur knowledge these provisions encompass violations covered by the chart, In many cases, e.g., AR, FL und OK, references o these provisions are

expliait, und, some states (e.g., CT snd OR) have additional stututory or r

“wlury suthority.
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STATUTORY AND REGULATORY

CRITERIA USED TO DETERMINE CIVIL PENALTY:

SOLID WASTE VIOLATIONS

Nature, Costs to No
Extent State to Balance Speciflic
Economic and Degree of History  Economic Enforce/  Competing Statutory
" Benefit of Gravity  Culpability/ Good Faith of Prior  Impact of  Deterrent Abate/ Interests  Any Other or
Noncom-  of Viola- Wilful- Efforts to  Viola- Penaltyon Effect of Correct and Relevant Regulatary
pllnm:«sl tion? ness? Comply‘ tions? Business® Penally7 Damngea Factors? Factors'?  Criteria!!
Alabama (AL) AL
Alaska (AK) *¢ AK AK AK
A. Samoae (AS) ®
Arizona (AZ) AZ
Arkansas (AR)'20¢ AR AR AR AR AR AR
California (CA) CA
Colorado (CO) co
Conn. (CT) ** CcT CcT CcT CT CT
Delaware (DE) DE
D. of Columbia (DC) *
Florida (FL) ** FL
Georgia (GA) GA
Guam (GU) *
Hawaii (H1) ¢ Hi i Hl
Idaho (ID) ib
linois (IL) L
Indiana (IN) IN
lowa (1A) 13 1A A A 1A
K ansas (KS) KS KS KS KS
Kentucky (KY) KY
Louisiana (LA) ®
Maine (ME) ¢
Maryland (MD) MD
Mass. (MA) MA
Michigan (M) Ml
Minnesota (MN) MN
Mississippi (MS) MS

*  No civil penally suthorily; AS, DC, GU, LA und ME (and NM if general statute upplics) authorize criminal penalties only.

** lu this churt Lhe criteria lisled for these states appeor in a gencral penalty provision governing pollution incidents, The criteris have been included here beenuse
1o the best of our knowledge these provisions encompuss violations vovered by the chart. In many cases, e.g., AR, FL and OR, references o these provisions are
caplieit, and, some states (e, CT and OI) hnve udditional statutory or regulutory authority,
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STATUTORY AND REGULATORY
CRITERIA USED TO DETERMINE CIVIL PENALTY:

SOLID WASTE VIOLATIONS (continued)

Nature, Costs to No
Extent State to Balance Specilic

Economic and Degree of History Economic Enforce/  Competing Statutory
Benelit of Gravily Culpabilityy Good Faith of Prior  linpact of Deterrent Abate/ Interests  Any Other ar
Noncom-  of Viole- Wilful- Efforts to  Viola- Penaltyon Effect of Correct and Relevant Regulatory
plilnce' tion? ness3 Comply‘ tions® Business® Penally" Damage8 Pactors?  Factors!?  Criteria!!

Missouri (MO) MO

Montana (MT) MT

Nebraska (NE) NE

Nevada (NV) ®

New Hamp. (NH) Nl

New Jersey (NJ) NJ

New Mexico (NM) ®

New York (NY) NY

N. Carolina (NC) NC NC NC NC NC

N. Dakota (ND) ND

Ohio (OH) OH

Oklahoma (OK) OK

Oregon (OR) *® OR OR OR OR OR OR OR

Penn. (PA) PA PA PA PA PA

Puerto Rico (PR) PR

R. Island (RI) Ri

3. Carolina (SC) SC

S. Dakota (SD) S0

Tennessee (TN) TN TN TN TN

Texas (TX) TX TX

Utah (UT) uT

Vermont (VT) vT

V. Islands (V1) vi

Virginia (VA) VA

Washington (WA) WA

W. Virginia (WV) wv

Wisconsin (WI) wi

Wyoming (WY) wYy

*  No civil penally authority; AS, DC, GU, LA and ME (and NM if general statule applies) suthorize criminal penalties only.

*¢ Inthis chart the criteria listed for these stales uppeur in s gencral penat vision governing pollution incidents. The criteria have been included here becaw

tu the best of our knowledge these provisions encompuss violations cove the chart. In many cases, e.g., Alt, Fl. and OR, references 1o these provisions ar.

eaplicil, and, some states (e.g., CT and OR) huve udditional statutory or o, ..wlory sulhurity,
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STATUTORY AND REGULATORY
CRITERIA USED TO DETERMINE CIVIL PENALTY:

HAZARDOUS WASTE VIOLATIONS

Nature, Cosls to No
Extent State to Balance Specilic

Economic and Degree of History  Economie Enforce/  Competing Statutory
Benefit of Gravily Culpability Good Faith of Prior  linpact of  Deterrent Abate/ Interests  Any Other ar
Noncom-  of Viola- Wilful- Efforts to  Viola- Penalty on  Effectof Correct and Relevant Regulatory
pll-u:el tion? ness? Comply‘ tions® Business8 Penally7 Damages Factors?  Factors!9 Criterial!

Alabama (AL) AL AL

Alaska (AK) AK AK AK AK )

A.Semoa (AS) *

Arizona (AZ) AZ

Arkansas (AR)!2,0¢ AR AR AR AR AR AR

California (CA) CA CA CA

Colorado (CO) Cco co co co co

Conn. (CT) ** CcT cTr CcT CcT cT

Delaware (DE) DE DE

D. of Columbia (DC) DC

Florida (FL) ** FL

Georgia (GA) GA GA GA GA GA

Guam (GU) GU

Hawaii (H]) °° Hl 1] HI

ldaho (1D) {[}] 7]

Ilinois (iL) i

Indiana (IN) IN

lowa (1A) 13 A A A A

Kansas (KS) KS KS KS KS

Kentucky (KY) KY

Louisians (LA) ¢

Maine (ML) *® ME ME ME

Maryland (MD) MD MD MD MD Mo

Mass. (MA) MA

Michigan (M1) U]

Minnesota (MN) MN MN MN

Mississippi (MS) mS

No civil penalty authority; AS and LA authorize criminal penaltics only.
** In this chart the criteria listed for these stales uppear in s gencral penally provision governing pollution incidents. The criteria huve been inclikded here because
1o the best of our hnowledge these provisions encompnss violutions covered by the churt. In muny cases, ¢.g., AR, Fl and OR, references to these provisiois sre
caphicit, and, soime stales (c.g., CT and OR) have oddibionn) stututory pr regulutory suthority,
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STATUTORY AND REGULATORY
CRITERIA USED TO DETERMINE CIVIL PENALTY:

HAZARDOUS WASTE VIOLATIONS (continued)

Nature, Costs to No
Bxtent State to Balance Specific
Economic and Degree of History Economic Enforce/  Compeling Statutory
*Benefit of Gravity Culpabilityy Good Faith of Prior  Impact of Deterrent  Abate/ Interests  Any Other or
Noncom-  of Viole- Wilful- Efforts to  Viola- Penaltyon Effect of Correct and Relevant Regulatory
plhnee' tion? nessd Comply‘ tions® Business® Penally7 Damages Factors?  Factors!® Criteria!!
Missouri (MO) MO
Montana (MT) MT
Nebraska (NE) NE NE
Nevada (NV) NV
New Hamp. (NH) NH
New Jersey (NJ) NJ
New Mexico (NM) NM
New York (NY) NY
N. Carolina (NC) NC NC NC NC NC
N. Dakota (ND) ND
Ohio (OH) oH
Oklahoma (OK) OK
Oregon (OR) ** OR OR OR OR OR OR OR
Penn (PA) PA PA PA PA PA
Puerto Rico (PR) - PR
R. istand (RI) RI
S. Carolina (SC) sC
S. Dakota (SD) Sp
Tennessee (TN) TN TN TN TN
Texas (TX) TX TX
Utah (UT) uT
Vermont (VT) vT
V. Islands (VI) vi
Virginia (VA) VA
Washington (WA) WA
W. Virginia (WV) wy
Wisconsin (W1) wil
Wyorning (WY) wYy
** In this chart the eriteria listed for Lhese states appedr in a general penulty ¢ ‘on guverning pollution incidents. ‘The criteria huve been included here becuuse
to the best of our knowledige these provisions encompuss violutions cuovered |, . chart. dnmany cases, e.g., AR, FLound OR, references 10 these provisions are

exphail, and, some stotes (c.g., U1 and O have additionsl statulory o regululory suthority,
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STATUTORY AND REGULATORY

CRITERIA USED TO DETERMINE CIVIL PENALTY:

DRINKING WATER/UIC VIOLATIONS

Nature, Cosls to No
Extent State to Balance Specific
Economic and Degree of History Economic Enforce/  Competing Statutory
Benefit of Gravity Culpability Good Faith of Prior tmpact of Deterrent  Abate/ Interests  Any Other o
Noncom- of Viols- Willul- Efforts to  Viola- Penallyon Effect of Correct and Relevant Regulatory
pﬂmeo' Uon’ ness? Comply‘ tions? Business® Penally7 Damages Pactors? Factors!®  Criterial!
Alabama (AL) AL
Alaska (AK) AK*
A. Samoa (AS) AS
Arizona (AZ) *¢
Arkansas (AR)} 2,000 AR AR AR AR AR AR
California (CA) CA CA CA
Colorado (CO) co
Coannecticut (CT) cr
Delaware (DE) DE
District of
Columbia (DC) **
Florida (FL) FL
Georgia (GA) GA
Guam (GU) GU
Hawaii (HI) Hi
Idaho (ID) 10
llinois (IL) 1N
Indiana (IN) INe
lowa (1A) 13 1A A 7} 1A
Kansas (KS) KS KS KS
Kentucky (KY) KY
Louisiana (LA) LA LA
Maine (ME) ME
Maryland (MD) MD
Mass. (MA) MA
Michigan (M) mi
Minnesota (MN) MN
Mississippi (MS) MS

® Unless included under general environmental penally statute.

*® No civil penalty authority; DC, NM and VI authorize criminal penatties only,

**% The criteria bisted here are found in the general eivil penalty regulation for Arkunsas which governs widerground injection control (in addition o air, water, and
solid und lwzardous waste violations)
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STATUTORY AND REGULATORY

CRITERIA USED TO DETERMINE CIVIL PENALTY:

DRINKING WATER/UIC VIOLATIONS (continued)

Nature, Costs to No
Extent State to Balance Specilic
Economic and Degree of History Economic Enforce/ Competing Statutary
Benefit of Gravity Culpability/  Good Faith of Prior Impact of Deterrent Abate/ Interests Any Other or
Noncom-  of Viole- Wilfu- Effortsto  Viota- Penaltyon Effect of Correct and Relevant Regulatary
plhnce' tion? nessd Comply‘ tions® Business® Penally’ D.mlges Factors® Factors!? Criterial!
Missouri (MO) MO
Montana (MT) MT
Nebraska (NE) NE ¢
Nevads (NV) Nv
New Hamp. (NH) NH
New Jersey (NJ) NJ
New Mexico (NM) *¢
New York (NY) NY
N. Carolina (NC) NC
N. Dakota (ND) ND
Ohio (OH) OH
Oklahoma (OK) 0K
Oregon (OR) OR OR OR
Penn. (PA) PA PA PA
Puerto Rico (PR) PR
R. Island (RI) RI
8. Carolina (SC) SC
S. Dakota (SD) Sv
Tennessee (TN) TN TN TN TN TN
Texas (TX) TX TX TX
Utsh (UT) ur
Vermont (VT) vT
V. Islands (Vi) **
Virginia (VA) VA
Washington (WA) WA
W. Virginia (WV) wy
Wisconsin (Wl) wi
Wyoming (WY) Wy

* Unless included under general environmental penulty statule,

** No civil penalty authority; DC, NM and VI autherize criminal penallies only,
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SUMMARY CHART
NUMBER OF STATE STATUTORY AND REGULATORY AUTHORITIES USING THE CRITERIA

Nature, Costs to No
Extent State to Balance Specific
Economie and Degree of History  Economic Enforce/  Competing Statutory
Benefit of  Gravity  Culpability/ Good Faith of Prior  Impact of Deterrent Abate/ Interests  Any Other or
Noncom- of Viola- Wilful- Efforts to  Viola- Penaltyon Effectof Correct and Relevant Regulatory
pliance ! tion? ness Comply‘ tions® Business® Penally1 Damages Factors? Factors!®  Criteria!!
EPA GENERAL
poLicy * X X X X X X oo
AlIR 9 18 8 14 10 i 2 S 3 7 27
WATER 1 15 10 12 9 8 3 8 1 3 3
SOLID WASTE 7 n 8 6 ) 4 1 7 0 3 k1)
HAZARDOUS WASTE 8 20 9 15 8 (] 3 10 0 4 30
DRINKING WATER/
uic 3 9 3 7 4 2 L} 2 0 3 40
TOTAL 34 73 38 54 38 31 10 32 4 20 163

¢ EPA "Policy on Civil Penalties” (General Enforcement Policy # GM-21) and framework for Statute-Specific Policies (§ GM-22).

*¢ EPA Policy considers that penalties equal to economic benelit plus some amount reflecting the gravity of the offense will deter violations.



FOOTNOTES FOR CRITERIA CHARTS

Includes, without limitation, concepts such as and relating to: amount of money
violator saved by not having made necessary expenditures; profit realized/
advantages gained by noncompliance; and, economic savings realized.

Includes, without limitation, concepts such as and relating to: seriousness of
violation; type of violation or waste; character of violation; amount of discharze;
frequency, duration, persistence of violation; whether repeated or continuous;
whether discharge susceptible to cleanup or abatement; likelihood of permanent
injury; population at risk; and, degree of harm, potential harm, effect on or risk to
public health, safety and welfare, the environment, or the reasonable use of
property.

Includes, without limitation, concepts such as and relating to: whether violation was
reported or concealed; whether cause of violation was result of accident, mistake, or
omission, negligent or intentional act, gross negligence, reckless, wanton
misconduct, wilfullness, recalcitrance, defiance or indifference, misrepresentations,
knowing falsities, fraud or recurrent pattern; and, degree of care to prevent spills or
violations.

Includes, without limitation, concepts such as and relating to: cooperativeness of
violator; effectiveness of response actions or corrective measures and efforts to
comply; available technology; ability to comply; time necessary to comply;
opportunity and degree of difficulty to correct; technical practicability and
economic reasonableness of reducing or eliminating discharge; whether mitigation of
violation; voluntary cleanup; unproven or innovative nature of control equipment;
extent to which violation continued after order to correct; and, amount necessary to
insure immediate and continued compliance.

Includes, without limitation, concepts such as and relating to: previous compliance
record; and, record of maintenance.

Includes, without limitation, concepts such as and relating to: effect of penalty on
ability to continue in business; appropriateness of penalty to size of business;
violator's ability to pay; economic and financial status of violator; gross revenues of
violator; and, size of operation.

Includes, without limitation, concepts such as and relating to: amount which would
constitute actual and substantial economic deterrent to violation for which it is

assessed; and, penalty substantial enough to deter others from similar violations.

Includes, without limitation, concepts such as and relating to: costs of investigation,
enforcement and cleanup; restoration of environment and natural resources;
replenishing wildlife; other extraordinary costs to state; and, reasonable
compensation for adverse environmental effects determined by toxi'ci.ty,
degradability, and dispersal effects of substances discharged, sensitivity of receiving
environment and degree of existing environmental quality.
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CRITERIA CHART FOOTNOTES (continued)

Includes, without limitation, concepts such as and relating to: weighing societal
costs and benefits by considering advantages and disadvantages to residents and
businesses, social and economic value of activity, use of property, area suitability,
and practicability of reducing or eliminating discharge.

Category represents only statutory language that is general in authorizing states to
consider other criteria, such as states that list specific criteria and add the phrase
"and any other relevant factors." Category does not include miscellaneous criteria
not otherwise covered in the charts. Such miscellaneous criteria, in the case of
Arkansas, for example, have been highlighted by dropping an explanatory footnote
from the state name on the appropriate chart.

These charts represent only criteria included in state statutes and regulations
available for analysis.

Arkansas is the only state that includes the following factor among its criteria for
air, water, solid and hazardous wastes and underground injection control violations:
"Whether any part of the noncompliance is attributable to the action or inaction of
the state government itself." This factor does not appear as a separate category in
the charts.

These criteria are used to adopt schedules of penalties and to determine
administrative penalties for minor violations of Iowa's air, water, drinking water and
waste laws. It is unclear whether these factors can be used to set penalties for
major violations, violations not fitting within schedules, or for violations which
should be referred to the attorney general for legal action.
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F. INSTITUTIONAL AND PROCEDURAL ISSUES

The usefulness of state agency penalty authority and the success of a penalty policy
are, at least in part, a function of the institutional mechanisms and procedures for
assessing or seeking penalties. An agency that must present an "administrative" civil
penalty case to a hearing board before a penalty is collected, and then go to court, repre-
sented by an attorney general, to collect the penalty, must convince three other
organizations of the wisdom of its penalty rationale. If the necessary procedures at any
or all steps are unduly complicated, penalty authority, no matter how powerful on the
face of the statute, will rarely be used. This survey of penalty authorities does not
identify the full range of institutional and procedural requirements associated with state
civil penalties. This section identifies issues that could determine the impact of
different institutional and procedural arrangements on the efficacy of a state penalty
policy initiative.

Institutionally, penalty programs can be divided into three categories: those witn
administrative penalty authority, those that have both judicial and administrative
authority, and those that are limited to judicial penalty authority. The survey makes
possible a first-cut division of state authorities into these three categories. The
categorization of authorities is subject to some uncertainty, since statutory authorities
are not always clear on how penalties are to be assessed. Many state agencies reviewed
the initial characterizations of their authorities, correcting any errors, and project staff
rechecked the authorities for states not commenting by press time. While errors may
. persist, they are not so numerous as to affect the general findings. As the chart on the
next page indicates, there is great diversity among and within states on this issue.
Twenty-four states must go to court to impose civil penalties in all their prograins
authorizing such penalties. Eight states have solely administrative civil penalty
authority (though they may have to go to court if defendants refuse to pay). The

remainder have some mix of administrative and judicial authority, either with some
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TYPE OF CIVIL PENALTY AUTHORITY

& S afé

Alabama J J A J Montana Al A
Alaska J J J J Nebraska J J J J
American Samoa o* o* o 14 J Nevada A A A A
Arizona J J J O* New Hampshire J J J J
Arkansas A A A A New Jersey J AN J Al
California J AN J J New Mexico J J J Oo*
Colorado J J J J New York A/ A/l AN Al
Connecticut ANl Al AN I Naorth Carolina A A A A
Delaware J J ANl J Narth Dakota J J J J
District of Columbia o* Oe A/J O* Ohio J J J J
Florida J J J J Oidahoma o* J AN J
Georgia A A A A Oregon A A A A
Guam J oe* J YA Pennsylvania A/ A/l A/l EVA)
Haw aii ANl A/ AN AN Puerto Rico A A A A
ldaho J J Ald J Rhode Island ANl Al A/l Al
Ilinois AN A AN AN South Carolina A/l LYA) ANl AN
Indiana J J Al South Dakota J J J J
Iowa ** J J J J Tennessee Al Al AN AN
Kansas J A Al A Texas A/ J J J
Kentucky J J J J Utah J J J J
Louisiana AN A/l O* ANl Vermont J J J J
Maine J J J J Virgin Islands Or* J o* J
Meryland AN A AN 3 Virginia J J J J
Massachusetts J J J J Washington A A A A
Michigan O* J J J West Virginia J J J J
Minnesota J J J J Wisconsin J J J J
Missi ssi ppi .2 A AN AN Wyoming A A A A
Missouri J J J J

A = Administrative civil penalty authority.

J = Judicial civil penalty authority.

A/l = Administrative and judicial civil penalty authority.

o* = No civil penalty authority.

bl = Minor violations subject to administratively assessed penalties
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programs solely administrative and others solely judicial, or with authority in a program
to impose penalties either administratively or in court. Twenty-two states have both
options in at least one program. A majority of states (31) have administrative authority
in at least one program. Administrative penalties authority is somewhat more common
in hazardous waste programs (26 states), than in the others: air (21 states), water (23
states), and drinking water (21 states).

The distinction between administrative and judicial authorities is important;

administrative penalty authority offers the state agency great flexibility and may

expedite the final imposition of the penalty,ﬂ/ but a complete understanding of the

effect of penalty assessment procedures upon the effectiveness of the program requires a
look beyond this simple categorization. In this study we can identify issues that might be
addressed, but lack the information on state procedures to analyze them. One might
compare, for e#ample, those statutory provisions that authorize the agency enforcement
unit to assess penalties unilaterally, without a prior adjudicatory hearing, to those

provisions that authorize an agency only to seek the imposition of penalties before an

23/ See for example, the United States General Accounting Office Report "Illezal

— TDisposal of Hazardous Waste: Difficult to Detect or Deter" (Feb. 22, 1985):
California, Illinois, Massachusetts, and New Jersey environ-
mental agencies do not have administrative authority to issue
civil penalties for RCRA programs. In these states, such matters
must be referred to the state attorney general to bring civil
suit. However, state officials believe that administrative
penalty authority would expedite enforcement action. The
Enforcement Program Manager of the Illinois Environmental
Protection Agency said that the length of time, often 3 to 4
years, required to litigate a case is a problem. He believes the
time would be much shorter with administrative order authority
because it would not necessarily require court proceedings. The
Chief of the Massachusetts Attorney General's Environmental
Protection Division, the Chief of the Toxiec Substances Control
Division of the California Department of Health Services, and
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independent administrative board. While both penalty schemes are "administrative," the
ability of the agency to secure swift action may differ dramatically. Similarly, the
agency's ability to control the penalty amount and to recover a penalty in each case
which is consistent with its penalty policy may differ in these two settings.

Reference to one administrative mechanismﬁ/ that authorizes the enforcement
agency to assess the penalty unilaterally, with no more than a conference or informal
meeting with the alleged violator prior to the assessment, illustrates key institutional
and procedural issues. If the violator wishes to challenge the assessment, and receive a
formal hearing on the issue of the propriety of the agency's finding that it violated the
law or on the issue of the propriety of the particular penalty assessment, it must, within

a specified period, appeal the agency's action to a quasi - judicial administrative board.

(footnote 23 continued...)
the Director of New Jersey's Department of Environmental Protection each made

similar statements. (pp. 41-42)
$ &

In commenting on a draft of this report, EPA emphasized its position that state
administrative authority to issue civil penalties would be helpful in expediting

enforcement actions. (p. 42)
' 2 @

The report states that administrative authority to issue civil penalties is helpful in
expediting enforcement actions. This is a position which EPA has taken for some
time. The demonstrated result of "swift justice" is an increase in voluntary
compliance. (GAO Report, Appendix 1)

24/ pa, Cons. Stat. Ann. tit. 35, 5691.605 (Pennsylvania Clean Streams Law). The
provision discussed in the text pertains to surface and underground mining-related

violations.
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However, the appeal is only perfected if the alleged violator also posts in an agency

escrow account the entire amount of the penalty, or posts a surety bond in the entire

amount of the penalty.ﬁ/

Because the agency's completed penalty assessment action is being reviewed by the
board, and the agency is not merely seeking imposition of a penalty, the board will defer
to the agency's findings and determimtions.ﬁl This means that the agency's penalty
policy, even if not embodied in formal regulations, is likely to be given some deference
as well. The agency retains more control over the process, both before the board and

before the reviewing court which, in turn, is likely to afford the board's decision judicial

de ference.ﬂ/

In such a system, justice is swift: the penalty is either paid by the violator within
the specified time period (30 days) or the penalty assessment becomes ﬁnal.ﬁ/ The
violator is discouraged from challenging the penalty without cause, which reduces the
expenditure of agency resources in lengthy hearings and allows the agency to direct inore

attention to inspection and investigation.

28/ This procedure, which requires pre-payment of the penalty before a penalty can be
challenged, or a formal hearing obtained, has been upheld as constitutional. See e.3.
Boyle Land & Fuel Co. v. Envt'l Hearing Bd. et al.,, _ Pa. _ (March 20, 1985, No. 46
W.D. Appeal Dkt. (1984); B&M Coal Corp. v. Off. of Surface Mining, C.A. 83-5103
(3rd Cir. Nov. 29, 1983); B&M Coal Corp. v. Off. of Surface Mining, 699 F.2d 381
(7th Cir. 1983); Blackhawk Mining Co., Inc. v. Andrus, No. 82-5141 (6th Cir. July 20,
1983).

The issue before the administrative review board is whether the agency "committed
an abuse of discretion." Western Hickory Coal Co. v. Cmmw. of Pa., Dep't of Envt'l
Resources, Pa. Commw. No. 1733 C.D. (Dec. 31, 1984). Moreover, where the
penalty amount is mandated by statute or regulation, the only issue before the board
is whether the agency complied with its own regulations. The board is subject to the
same penalty assessment system as that prescribed for the agency. Black Fox
Mining & Development Co. v. Dep't of Envtl Resources, No. 84-114-6 (Apr. 29,
1985).

27/ Western Hickory, supra; Black Fox, supra.

28/ This creates a judgment in favor of the Commonwealth upon the property of the
violator. The violator is deemed to have waived all legal rights to contest the fact

of the violation or the amount of the penalty.
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An administrative or judicial procedure where the agency must seek a penalty poses
more obstacles. The penalty may not be imposed until after hearing and a period of
delay. The administrative board or court may not be required to give any deference to
an agency penalty policy or determination as to what penalty is appropriate. The board
or court may have no interest in the agency's desire to assure consistency among the
penalties imposed by the board/court as well as those recovered in voluntary
settlement. An enforcement agency that must obtain the assistance of a separate
agency (e.g. the Attorney General) in seeking the initial imposition of the penalty, either
before an administrative board or court, also may be less likely to sustain use of its
penalty policy. Finally, the agency may be less likely to actually recover the penalty. In
the above example, under the "pre-payment" appeal requirement, the penalty is in an
escrow account, accruing interest, during the pendency of the appeal process; where an
agency is merely empowered to seek penalties, it may not actually recover the penalty
for years, with a loss of the interest which would otherwise be accruing and the possible
loss of the entire penalty if the violator files for bankruptey and/or Zoes out of business.

A substantive issue that may be hidden in procedural requirements is whether
penalties can be imposed for the initial violation of law. A statutory provision that only
authorizes the imposition of a penalty after the agency notifies the violator of the
violation, provides time to comply under an order, and then finds the violator to have
violated the agency's order to comply,-z—g/ places on the enforcement agency the burden
of qualifying violators for penalties. Such a procedure appears to weaken penalties'

- deterrent effect. Other states take the opposite approach, penalizing initial violations

and authorizing more severe penalties when an order is violated.

29/ See e.g. Idaho Code §39 (Chapter 1) (Bobbs-Merrill 1977 & Michie Supps. 1984 &
T985), which is referenced supra in Section A, above. This provision, which
apparently applies to Idaho's air and water programs actually requires the agency to
wait 10 days after the violator has been found to have violated the compliance order
before the violator first becomes liable for a civil penalty.
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Other relevant procedures which must be examined in evaluating a penalty

program, or the ability of the program to make meaningful use of a civil penalty policy,

include those which:

establis‘h. presumptions as to the existence of criteria to be considered in
determining the appropriate penalty anc&a}ther specifies who bears the burden of
proof or shifts it to the alleged violator;=—

gxplicity recognize the finality of findings made in previous administrative or
judicial proceedings, and therefore do not require relitigation of the validity of
the agency order or of the violation for which the agency now seeks a penalty;

impose an extremely heavy burden of proof that the violation has occurred (e.g.
proof bexggg a reasonable doubt) upon the agency before a "civil" penalty may be
imposed, =" or provide that only "knowing" violations oc%tw'ing So many days
after agency notice of the violation result in a civil penalty ~=

30/ Hawaii's statute (Hawaii Rev. Stat. tit. 19 §342-11.5) (Hawaii 1976 & Supp. 1984)
presumes "that the violator's economic and financial condition allows payment of the
penalty, and the burden of proof to the contrary is on the violator." See also Or.
Admin. R. §340-12-045 (1985) which also specifies that the violator bear the burden
of proof and going forward on this issue. See also Pennsylvania Solid Waste Manage-
ment Act, Pa. Cons. Stat. Ann., tit. 35, 56018.611, and Louisiana Solid Waste
Management Act, La. Rev. Stat. §30.1147.1(B) re shifting to the defendant key
substantive burdens in penalty actions.

w

1/

32/ 14.

Utah Code Ann. §26-13-18 (Allen Smith Co. 1984).
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G. WHERE DOES THE MONEY GO?

The accompanying charts summarize the disposition of the collected penalties, for
each major environmental program. Three categories are used: (1) the general fund or
treasury, (2) special environmental funds, and (3) other special funds.

The majority of state air, water, drinking water, and solid waste statutes direct
that the penalties recovered be deposited in the state treasury or general fund, and a
significant, although lesser, number require deposit in a special environmental fund.

The majority of hazardous waste statutes, the newest group of statutes, direct that
the penalties be deposited in a special environmental fund-:ﬂ/ such as an "emergency spill
response fund"; "hazardous waste trust fund"; "hazardous waste emergency account"; or
"water pollution abatement grant fund."

Somewhat more intriguing and lesser known provisions are those which authorize

the disposition of penalties to the fund of the local countyﬂ/ or school district in which

the violation occurred 35/ or the award of a percentage of the penalty to any person who
supplies evidence leading to the imposition of that penaltyﬁ/

The issue of where the penalties go may not directly affect EPA's oversight
responsibilities, but can affect the operation of the penalty program and enforcement
overall. Statutes which authorize rewards (percentages of the penalty) to those who

provide the agency information which leads to the imposition of the penalty may

encourage a greater public awareness of environmental problems and assist the agency to

33/ Although these special environmental funds were available in some states for
penalties collected under the air, water, drinking water, and waste statutes, the use
of these environmental funds appears to be increasing across the country as new
statutes are enacted.

34/ s5.c. Code Ann. §48-1-350 (Law. Co-op. 1985).
35/ See, e.g., Nev. Rev. Stat. §445.601(4) (Nev. Legis. Couns. 1979, 1981 & 1983).

36/ See, e.g., D.C. Code Ann. §8-2:726(bX19); Cal. Health & Safety Code §23191.7 (West
1979 Cum. Supp. 1980-1984, 1985); Ga. Code Ann. §52-8-1 (Michie 1982 & Supp.
1984).
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find and investigate pollution and other environmental problems. The existence of an
environmental fund, and/or the public's knowledge of the use to which the fund is put,
may have a beneficial effect on the agency's ability to recover favorable penalty
settlements or its ability to secure large penalty judgments from the judiciary. Statutes
which divert all or part of the penalties to the county in which the violation occurs may
encourage environmental awareness by the local officials or community members or
reduce the political pressure upon an agency which seeks a high penalty against a large

local industry.
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DISPOSITION OF PENALTY MONEY COLLECTED

AIR
STATE TREASURY/ SPECIAL OTHER SPECIAL
GENERAL FUND ENVIRONMENTAL FUNDS
FUNDS

Alabama

Alaska X

American Samoa

Arizona

Arkansas

Californis Actions for State Alr
Board-General Fund;
Actions by Atty. Gen. for
district-1/2 to state,
1/2 to distriet

Colorado X

Connecticut X

Delaware

D. of Columbia

Florida

Georgia X

Guam X

Hawaii

Idaho X

{linois X

Indigana

lowa X

Kansas X

K entucky X

Louisiana

Maine X

Maryland X

Massachusetts

Michigan ]

Minnesota X

M issi ssippi

Missouri

Montana X

Nebraska

Nevada

State Dep't of Envt'l
¥Mgmt Fund

Emergency Response Fund
(up to $150,000 cap) then
to Remedial Action Trust Fund

Actions by district
attorney to district
treasurer

To individual who
provides information
which leads 1o conviction

State Pollution
Recovery Fund

Environmental Protection
Teust Fund or Wildlife and
Fish Fund in State Treaswry

Environmental Management
Special Fund

State says money goes first to
Environmental Emergency R esponse
Fund, then, if Fund is over
$2,000,000, to Abandoned Hazardous
Waste Site Fund. Statute says
money first to Bond Fund, but

state says it has never been done

Environmental Fund

Water Pollution Abatement
Grant Fund - may be used
for air pollution

County School District Fund

of County where violation
occurred
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DISPOSITION OF PENALTY MONEY COLLECTED

AIR {continued)

STATE TREASURY/ SPECIAL
GENERAL FUND ENVIRONMENTAL
FUNDS

OTHER SPECIAL
FUNDS

New Hampshire

New Jersey
New Mexico
New York
N. Carolina
N. Dakota
Ohio
Oklahoma
Oregon

Pennsylvania
Puerto Rico

Rhode lsland

S. Carolina
S. Dakota
Tennessee
Texas

Utah
Vermont
V. Islands
Virginia

Washington

W. Yirginia
Wisconsin

Wyoming

< X KX

Or Conservation Fund

General Fund unless
penaity recovered by air
quality control authority
then to county of violation

Clean Air Fund

Special Account of
Board on Envt'l Quality

X

1/2 to state

X

If action brought by local
gov'y, 1/2 to local gov't,

1/2 to state gov't, otherwise
all to general fund

X

State treasury unless court
orders it to local government

General Fund unless recovered
by local authority

Or Dep’t of Tax and Finance

County of violation if
penaity recovered by air
quality control authority;
otherwise to general fund

1/2 to county

If recovered by loecal air
authority, 1/2 to authority
treaswy, other half divided
among cities which support
authority on a pro rata basis
of support

School Fund (for violations of
general penaities statute)
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DISPOSITION OF PENALTY MONEY COLLECTED

WATER/NPDES/WATER QUALITY

STATE TREASURY/
GENERAL FUND

SPECIAL OTHER SPECIAL
ENVIRONMENTAL FUNDS
FUNDS

Alabama

Alaska X
American Samoas

Arizona

Arkansas

California

Colorado X
Connecticut X
Delaware

D. of Columbia

Florida X
Georgia X
Guam

Hawaii

Idaho X
1llinois X
Indiana

lowa X
Kansas X
Kentucky X
Louisiana

Maine X
Maryland

Massachusetts

Michigan

Minnesota X

State Dep't of
Envt'l Mgmt Pund

Water Quality
Assurance Revolving
Fund

Emergency Response Fund
(up t0 $150,000 cap) then
to Remedial Action Trust Fund

State Water Pollution
Cleanup and Abatement
Account of the State
Water Quality Control
Fund

Or State Pollution Recovery
Fund

Environmental Protection
Trust Fund or Wildlife
and Fish Fund in State
Treasury

For stream pollution:
common school fund

Environmental Emergency
Response Fund (up to
$2,000,000), then to
Abandoned Hazardous
Waste Site Fund

Monitoring and
Surveillance Pund

Environmental Fund
except for Section 27,
Ch 21 - for oil and
hazardous material
spills - money is
credited to account
used to cleanup spill
and for restoration
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DISPOSITION OF PENALTY MONEY COLLECTED

WATER/NPDES/WATER QUALITY (continued)

STATE TREASURY/
GENERAL FUND

SPECIAL
ENVIRONMENTAL
FUNDS

OTHER SPECIAL
FUNDS

Mississippi

Missouri
Montana
Nebraska
Nevada

New Hampshire

New Jersey

New Mexico
New Yark

N. Carolina
N. Dakota
Ohio
Okdahoma
Oregon
Pennsylvania

Puerto Rico

Rhode Island

S. Carolina
S. Dakota
Tennessee

Texas

Utah
Vermont
V. lsdands
Virginia

Washington
W. Virginia
Wisconsin

Wyoming

X

1/2 to state

General Fund unless
local action, then 1/2
to state, 1/2 to local

gov't

X
X

NPDES - state treaswry
if local govt is violator

Water Quality - oil
spills - into general
fung, or Oil Pund at
governor's discretion

X

X
X

Water Pollution Abatement

Grant Fund

Section 58:10-23.11g -

Por spills only - N.J, Spill

Compensation Fund

Violations resulting
in the killing of fish
or shellfish, to
Conservation Pund

Clean Water Fund of
State Treaswy

Special Account of
Board on Envt']l Quality

Water Quality
Control Division

County School Fund

Far other violations,

to the state comptroller
or Dep/'t of Taxation and
Finance

1/2 to county

If court orders, to local

government treaswry, or to

state treaswry

School Fund
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DISPOSITION OF PENALTY MONEY COLLECTED

DRINKING WATER/UIC

STATE TREASURY/

GENERAL FUND

SPECIAL
ENVIRONMENTAL
FUNDS

OTHER SPECIAL
FUNDS

Alabama

Alaska
American Samoa
Arizona

Arkansas

California
Colorado
Connecteut
Delaware
D. of Columbia
Florida
Georgia
Guam
Hawaii
ldaho
[linois

Indiana

lowa
Kansas
Kentucky
Louisiana

Maine
Maryland
Massachusetts
Michigan
Minnesota

M ississippi

Missouri
Montana
Nebraska
Nevada

»

State Dep't of Envt'l
Mgmt Fund

Water Quality
Assurance Revolving Fund

Emergency Response Fund
(up to $150,000 cap) then to
Remedial Action Trust Fund

Environmental Fund

Environmental Protection
Trust Fund or Wildlife
and Fish Fund

Environmental Management
Special Fund

Envt'l Emergency Response Fund

(up to $2,000,000) then to

Abandoned Haz. Waste Site Fund

Water Pollution
Abatement Grant Fund
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DISPOSITION OF PENALTY MONEY COLLECTED
DRINKING WATER/VIC (continued)

STATE TREASURY/ SPECIAL OTHER SPECIAL
GENERAL FUND ENVIRONMENTAL FUNDS
FUNDS
New Hampshire X
New Jersey X
New Mexico X
New York X
N. Carolina
N. Dakota
Ohlo X
Oklahoma
Oregon X
Pennsylvania Clean Water Pund of
State Treaswry
Puerto Rico Special Account of
Board on Envt'l Quality
Rhode Island X
S. Cerolina X
S. Dakota
Tennessee Water Quality
Control Division
Texas X Local Government. Escrow
Account if penalty contested,
or supersedeas bond
Utah
Vermont X
V. Islands X
Virginia X
Washington X
W. Virginia
Wisconsin X Owner of well or water
resource
Wyoming X
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DISPOSITION OF PENALTY MONEY COLLECTED
HAZARDOUS WASTE

STATE TREASUR Y/ SPECIAL OTHER SPECIAL
GENERAL PUND ENVIRONMENTAL FUNDS
FUNDS
Alabama State Dep't of Envt'l
Mgmt Fund
Alaska X
American Samoa
Arizona Hazardous Waste
Trust Fund
Arkansas Emergency Response Pund
(up to $150,000 cap) then to
Remedial Action Trust Fund
California 50% to Hazardous Waste 25% to Dep’t of Health
Control Account Services, 25% to office
bringing suit, either city
attorney or Atty. Gen.
Colorado X
Connecticut X Credited to Emergency
Spill Response Fund
Delaware
D. of Columbia X
Florida Pollution Recovery Fund
or Hazardous Waste Management
Trust Fund
Georgia Hazardous Waste Trust Fund
Guam X
Hawaii
{daho Hazardous Waste Account
[linois X Environmental Protection
Trust Fund, Wildlife and
Fish Fund, or Haz. Waste Fund
Indiana Environmental Management
Special Fund
lowa Hazardous Waste Remedal
Fund
Kansas X
Kentucky X
Louisiana Envt'l Emergency Response
(up to $2,000,000) then to
Abandoned Haz Waste Site Fund
Maine Haz Waste Pund Or State account from which
funds for cleanup were
expended
Maryland Monitoring and Com-
) pliance Fund
Massachusetts Environmental Pund or to

account used for cleanup
and restoration
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DISPOSITION OF PENALTY MONEY COLLECTED
HAZARDOUS WASTE (continued)

STATE TREASURY/
GENERAL FUND

SPECIAL
ENVIRONMENTAL
FUNDS

OTHER SPECIAL
FUNDS

Michigan
Minnesota

Mississi ppi

Missouri

Montana
Nebraska
Nevada

New Hampshire

New Jersey

New Mexico
New York

N. Carolina

N. Dakota
Ohio

Oklahoma

Oregon
Pennsylvania

Puerto Rico
Rhode Island
S. Carolina
8. Dakota
Tennessee

Texas

State Treaswry for
imminent hazard

sites

X

- 1/2 to state

General Fund unless
local action, then
1/2 to state, 1/2

to local gov't

L]

Environmental Response,
Compensation and Com-
pliance Fund if release
presents imminent hazard

Water Pollution
Abatement Grant Pund

Hazardous Waste Remedial
Fund - if uncontrolled

or abandoned hazardous
waste site. Hazardous
Waste Fund - if hazardous
waste law violations

Hazardous Waste Cleanup
Fund-for strict Uability

for cleanup, plus knowledgs
on part of his property being
used for illegal treatment,
transportation, storage, or
disposal

Hazardous Waste
Remedial Fund

Haz Waste Site Remedial
Fund (up to $200,000 cap)

Hazardous Waste
Cleanup Special Account

Controlled Industrial
Waste Pund

Solid Waste Abatement
Fund

Or Envt'l Response Fund

Hazardous Waste
Remedial Action Fund
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Plaintiff who sues receives
tredble damages. Office of
Waste Management - for ex-
penditures from Cleanup
Fund

1/2 to person who provides
information on illegal
treatment, storage or
disposal
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DISPOSITION OF PENALTY MONEY COLLECTED

HAZARDOUS WASTE (continued)

STATE TREASURY/
GENERAL FUND

SPECIAL
ENVIRONMENTAL
FUNDS

OTHER SPECIAL
FUNDS

Utah
Vermont
V. Islands
Vieginia
Washington
W. Virginia

Wisconsin
Wyoming

Hazardous Waste Control
and Elimination Account

Hazardous Waste
Emergency Response Fund
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DISPOSITION OF PENALTY MONEY COLLECTED

SOLID WASTE
STATE TREASURY/ SPECIAL OTHER SPECIAL
GENERAL FUND ENVIRONMENTAL FUNDS
FUNDS

Alabama

Alaska

American Samoa

Arizona
Arkansas

California

Colorado
Connecticut
Delaware

D. of Columbia
Florida

Georgia
Guam
Hawaii
Idaho
[Uinois
Indiana
lowa
Kansas
Kentucky
Louisiana

Maine
Maryland

Massachusetts
Michigan
Minnesota

M ississippi

Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey

State Dep't of
Envt']l Mgmt Fund

Emergency Response Fund
(up to $150,000 cap) then
to Remedial Action Trust Fund

1/2 to General Fung,

1/2 to county where
action brought unless
brought by county atty -
then 100% to county

X
Hazardous Waste Mansgement
Trust Fund or Poll. Recovery Fund
X
X
X
X
X
Environmental Emergency
Response Fund (up to
$2,000,000) then to
Abandoned Hazardous
Waste Site Fund
Municipality or
State Treaswry
Monitoring and
Compliance Fund
Environmental Fund
X
Water Pollution Abatement
Grant Fund
X
X
X
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DISPOSITION OF PENALTY MONEY COLLECTED
SOLID WASTE (continued)

STATE TREASURY/ SPECIAL OTHER SPECIAL
GENERAL FUND ENVIRONMENTAL FUNDS
FUNDS
New Mexico
New York Conservation Fund State Comptroller or
if fish or shellfish Dep't of Taxation and Finance
are killed by violation if no death of (ish or shellfish
N. Carolina
N. Dakota
Ohio Oklshoma
Oregon X
Pennsylvania Solid Waste Abatement
Fund
Puerto Rico
Rhode lsland X
S. Carolina 1/2 to state 1/2 to county
S. Dakota
Tennessee
Texas General Fund uniless
local action then 1/2
to state, 1/2 to local gov't
Utah
Yermont X
V. Islands
Virginia X
Washington
W, Virginia School Fund
Wisconsin
Wyoming X
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DISPOSITION OF PENALTY MONEY COLLECTED
WETLANDS/DREDGE AND FILL

STATE TREASURY/ SPECIAL OTHER SPECIAL
GENERAL FUND ENVIRONMENTAL FUNDS
FUNDS

Alabama

Alaska
American Samoa
Arizona
Arkansas

California Water Pollution Cleanup
and Abatement Account

Colorad

Connecticut X
Delaware

D. of Columbia

Florida Environmental Pund
Georgia X
Guam

Hawaii

ldaho

1linois

Indiana

lowa

Kansas

Kentucky

Louisiana

Maine X
Maryland

Massachusetts Environmental Fund
Michigan

Minnesota

Missi ssippi

Missouri

Montana

Nebraska

Nevada

New Hampshire Nonlapsing state fund
for research and investiga-
tion, or used to restore
wetlands

New Jersey X
New Mexico
New York - X
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DISPOSITION OF PENALTY MONEY COLLECTED
WETLANDS/DREDGE AND FILL (continued)

STATE TREASURY/ SPECIAL OTHER SPECIAL
GENERAL FUND ENVIRONMENTAL FUNDS
FUNDS

N. Carolina
N. Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Puerto Rico
Rhode [sland
S. Carolina
S. Dakota
Tennessee
Texas

Utah
Vermont

V. Islands
Virginia
Washington
W. Virginia
Wisconsin
Wyoming
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DISPOSITION OF PENALTY MONEY COLLECTED

STATE TREASURY/

GENERAL FUND

o
SPECIAL OTHER SPECILAL
ENVIRONMENTAL FUNDS
FUNDS

Alabama
Alaska

American Samoa
Arizona
Arkansas
California

Colorado
Connecticut
Delaware

D. of Columbia
Florida
Georgia

Guam

Hawaii

ldaho

Ilinois

Indiana

lowa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts

Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexio
New York
N. Carolina
N. Dakota

Oil Spill Mitigation
Account

Hazardous Waste
Control Account

Or Pollution Recovery Fund

Private person if private
fishery is damaged by a spill
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DISPOSITION OF PENALTY MONEY COLLECTED

OIL (continued)

STATE TREASURY/ SPECIAL OTHER SPECIAL
GENERAL FUND ENVIRONMENTAL FUNDS
FUNDS

Ohio
Oiklahoma
Otegon
Pennsylvania
Puerto Rico
Rhode Island
S. Carolina
S. Dakota
Tennessee
Texas

Utah
Vermont

V. lslands
Virginia
Washington
W. Virginia
Wisconsin
Wyoming

X Saltwater Pit If violator seeks judicial
Disposal Fund review, money goes into
escrow account or posted
supersedeas bond

X Oil Spill Contingency Fund
X Coastal Protection Fund
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DISPOSITION OF PENALTY MONEY COLLECTED: SUMMARY

CATEGORY STATE TREASURY/ SPECIAL OTHER
GENERAL FUND ENVIRONMENTAL SPECIAL

FUND FUNDS

AIR 29 1 8

WATER/NPDES/ 28 15 6

WATER QUALITY

DRINKING 28 1 2

WATER/UIC

HAZARDOUS 21 28 5

WASTE

SOLID 19 9 4

WASTE

WETLANDS/DREDGE 6 4 0

AND FILL

OIL 7 6 2

Note:

Many states have provisions which split money between the general fund and a special fund, or give it to
one or the other depending on the statute, circumstances, court orders, ete. Those which are split are
counted separately and may count in the total for one, two or all of the columns, as appropriate.



0. ANALYSIS OF STATE CIVIL PENALTY POLICIES

INTRODUCTION

This report presents a survey of state civil penalty policies received by EPA in
response to a request from the Steering Committee. The survey includes 22 policy
statements or descriptions from 20 states. A chart identifying the respondents is
presented on the next page. It may not present a complete catalogue of state policies,
because some states may have chosen not to respond to the request, or the policies may
not be formally documented. The absence of a policy for any specific state program
means that no such policy exists, although Connecticut reported that they have no
policies beyond its regulations; the Colorado air program and Michigan hazardous waste
programs likewise reported that they have no policies.

The 22 policy documents and descriptions provide a broad sampling. They cover 20
diverse states in eight different EPA Regions (I, O, OI, IV, V, V], VI, and X) that span
varied geographic areas from Florida to Washington, from Maine to Louisiana. The
policies address a variety of programs: six are general, apparently covering all programs
of the issuing agencies; eight cover hazardous waste; four apply to air programs; three
cover water programs, and one covers drinking water.

The diversity of programs is not only between states. The two states for which
more than one policy was submitted are trying distinet approaches in different
programs. Most of the policies submitted (15 of 22) cover only one program, but six
cover entire agencies.

Because the policies on hand represent only a sample of those in existence and we
do not know how many programs operate without policies, it is not possible to make
comprehensive conclusions about the current role of civil penalty policies in state
enforcement. This report simply characterizes the policies, presents some broad

hypotheses that they sugéest, and summarizes the policies.
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STATES SUBMITTING INFORMATION ON POLICIES

GENERAL AIR WATER HAZARDOUS NO FORMAL
WASTE POLICY

Arkansas X

Colorado X X (Air)

Connecticut X

District of
Columbia X

Florida X

Idaho X (Drink. Water)

Illinois

Indiana

Kentucky

CI

Louisiana

Maine

Massachusetts X

Michigan X (Haz. Waste)

New York Xe»

North Carolina X

North Dakota X

Ohio Xe*

Oregon

Pennsylvania X

Utah

Virginia Xeee

Washington X

* Uses EPA Policy. )
** Uses EPA Policy "as a guide." . _
#** Directs penalty-setter to "EPA['s] explanation" for particular calculations.
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A. OVERVIEW

The approaches of the various state policies differ, but can be grouped into three
- categories: penalty amount essentially discretionary; factors-to-be-considered specified;
detailed penalty formula. In the last category, some policies track the formula of the

EPA penalty policies, others do not, thus providing two subcategories.

Discretionary

dne (MA) specifies categories of violations in which penalties should be sought, but
does not identify factors governing the amounts to be sought.

One (AR) sets ranges for first and subsequent violations of different types (three
exhaustively defined classes in each program), but does not specify factors to govern the

choice of penalties within the ranges.

Factors
EPA Factors Included

Three (IN-air, ME, UT) set rather arbitrary ranges of penalties for different types
of violations, with the specific figure to be set with reference to a variety of factors,
including economic benefit and others identified in the general EPA penalty policy.

Three (DC, LA, CO) specify a number of factors, including EPA penalty policy
factors, to be taken into account, but do not indicate how they affect penalty amounts.
The DC policy expressly recognizes that a great deal of discretion is appropriate in
setting penalties. A fourth policy (WA) appears to fall into this category, requiring
consideration of a long list of factors, including financial incentives to violate and other
EPA civil penalty policy factors, without specifying how the factors are to be used.
However, a document referenced in the materials submitted, but not included, may offer

detailed guidance on using the factors.
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A fifth policy (VA-water) lists a number of factors, some of which are based on
EPA's policy factors (including economic benefit) and which, when summed, comprise a
"total penalty." Other factors, such as mitigation, then are evaluated, and a "final
penalty" is recommended.

One (ID - drinking water) uses penalty matrices based on population and number of

violations, taking seriousness of the violation and deterrent effect into account.

EPA Factors Not Included
Oregon's hazardous waste policy mandates consideration of the several statutory
penalty criteria, which do not include economic benefit. However, the agency does
consider economic benefit in setting enforcement priorities, if not penalties.
"Substantial” economic benefit is one factor that goes into determining whether a
violation is "high priority."
Kentucky's policy is not public, but apparently does not include economic benefit in

the list of factors to be considered.

Formula
Similar to EPA Formula

One state (OH) uses the 1977 EPA civil penalty policy, which has been adopted by
its courts. Four states (IN, PA, NC, ND) have adopted hazardous waste penalty policies
utilizing approaches very similar to that of EPA, basing penalties largely on the gravity
of violations and economic benefit. One state (FL) has a draft policy adapting the EPA
RCRA policy to all its programs. One (NY) uses the EPA hazardous waste policy "as a
guide." One (VA) directs the penalty-setter to EPA's explanation for calculating certain
factors such as economic benefit, then incorporates other factors such as mitigation,
inability to pay, and alternative resolutions of new issues presented in calculating the

"final penalty."
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One state's air program (IL) has a policy to seek penalties, within the statutory
maxima, based on economic benefit of delayed compliance and "aggravating factors,"

some of which mitigate, others of which increase the penalty sought.

Different from EPA Formula

One state's water program (PA) sets penalties to be sought on the basis of an
elaborate formula that tracks statutory penalty criteria. Economic benefit is not
considered.

These policies suggest that EPA's penalty policies have been influential with the
states. Most (15 of 19) of the policies reviewed either track the EPA policy or provide at
least lip service to economic benefit of delayed compliance and other factors utilized in
the federal policies. The similarities are most pronounced in hazardous waste programs,
perhaps because the state programs are relatively new and have been forced into the
federal mold by the recent RCRA delegation process.

The EPA model is not always followed precisely; most of the policies preserve
greater flexibility for tailoring the penalty to the facts of specific cases. States are
somewhat more willing to consider the EPA policy factors among others than to lock

themselves into the formal EPA approach.
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B. SUMMARIES OF POLICIES

Arkansas

All Programs

Arkansas's policy simply prescribes different maxima and minima for penalties,
based on the nature of the violation and whether it is a repeat occurrence. The statutes
and regulations prescribe maximum penalties for each program. The policy defines three
classes of violations in each program in great detail. For example, for air pollution it
specifies 11 types of Class I violations, four types of Class II violations, and two types of
Class Il violations. The ranges of penalties vary depending on the statutory limits, but
the same principles govern the allowable ranges in all programs: there is a maximum for
first-time Class I violations ($5,000 for air), with @ minimum ($1,000) and maximum
($5,000) for subsequent violations of the same regulation within six months, and each
"day of a continuing violation may be deemed a separate violation;" for Class II and III
violations, the same pattern is followed, but the maxima and minima are smaller ($1,000

for first-time Class II air offenses, $500 for first-time Class I air offenses).

Colorado

Water

The Colorado Department of Health's June, 1984 Water Quality Compliance
Strategy Report specifies "criteria and procedures for assessing civil penalties." The
stated objective of the penalties is "to deter violations and encourage compliance.
Further, civil penalties are to ensure that a polluter will not benefit by negligence,
mismanagement or deflance. The Department will set penalties sufficient to serve as an

economic incentive to comply with permits issued." (at 25)
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The assessment process begins with the categorization of the violation and the
harm it might cause as severe, moderate, or minor. A maximum penalty is calculated
based on the severity of the violation. The maximum is adjusted after consideration first
of potential damage, willfulness, and violation history. Apparently lack of potential
damage could result in a reduction of up to 65% of the maximum, lack of willfulness in a
further reduction of up to 25%, and violation history of up to 10%. Further deductions
can be made for violators that cooperate with the Department. Additions to the penalty
can be made if it involves failure to report the violation or to submit other required

reports, or if necessary to remove any economic benefit from delayed compliance.

District of Columbia

Hazardous Waste

The District has a "Compliance/Enforcement Strategy" that addresses civil
penalties. The emphasis is on the discretionary nature of the enforcement process and it
is impossible to discern how a specific case would be handled.

"Enforcement decisions are made on a case-by-case basis." No statutory
distinction between majors and minors, but those "cited repeatedly for noncompliance"
are recommended for criminal penalties. The strategy document includes a flow chart
specifying steps in the enforcement process, with time limits for each step before
escalation to the next.

"Although". . .the statute "does not contain standards for assessing penalties,
administrative recommendations are based on the following guidelines:

(a) Severity of the violation;

(b) Actual harm or damage;

(c) Potential harm or damage;

(d) Whether the violation is a first or subsequent violation;
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(e) Deterrence effect; and
() Economic benefit gained or to be gained from delayed (sic) noncompliance."
(at 9)

The strategy document also notes that the agency "has in the past followed the
Department of Consumer and Regulatory Affairs Civil Penalty Policy and will continue
to do so. Ultimately, the courts are responsible for determining the penalty to be
imposed.” (at 9) It also notes that the Department can exercise discretion in deciding to

refer cases for legal action.

Florida

General

The Florida Department of Environmental Regulation submitted a draft "Civil
Penalty Policy" (undated) that by its terms governs the amounts of penaities to be sought
in negotiating settlements of enforcement actions. Although the Department cannot
assess penalties administratively, it "can obtain penalties as part of a settlement to an
administrative enforcement proceeding, however." (at 1) The policy states that among
the considerations to be made when deciding whether to settle a given enforcement
action are whether enforcement will "result in correction of any economic benefit gained
by the violator" and "does enforcement provide enough of a financial disincentive to
discourage future violations." (at 1) The Department divides violations into Classes A
and B, with a primary distinction being that Class A violations are deemed appropriate
for penalties.

In penalty cases, the Department calculates penalties using the EPA RCRA
approach for all programs, modified to reflect that it has authority to seek maximum
penalties of $10,000 per day as opposed to the $25,000 maximum reflected in the CPA
policy. The state uses a three-by-three matrix matching potential for harm and extent

of deviation from legal requirements. The policy gives detailed examples of how to rate
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violations in each program on these two scales. The economic benefit from non-

compliance is then added to the initial penalty figure.

Idaho

Drinking Water

Idaho submitted a "Water Quality Program Guidance Memorandum" (effective
Feb. 1, 1985), the purpose of which is "[t]o establish uniform guidelines within the Public
Drinking Water Supply Program for stipulated penalties for violation of a Board of Health
and Welfare Order" (at 1 of unpaginated document). Administrative actions, such as
negotiations and public hearings, may be used to develop a Board of Health and Welfare
Order, the violation of which results in the assessment of civil penalties.

Idaho Department of Health and Welfare policy is for compliance orders to contain
stipulated penélties that are negotiated individually for each order, unless the penalty
matrix tables are incorporated. These tables, included in the Guidance Memorandum,
consist of Table 1, the penalty matrix establishing monitoring violation penalties, and
Table 2, the penalty matrix for maximum contaminant level (MCL) violations. The tables
are based on the concepts of population and deferred penalties, with higher per violation
penalties in Table 2 due to the attendant health risks involved.

Fines are based on "the seriousness of the violation and deterrence effect on the
purveyor" (id.). The guidance document states that the Division of Environment will use
a progressive compliance approach for water supply systems failing to voluntarily
comply, thus necessitating use of the Board Order compliance mechanism. The
progressive penalty system is "based on the premise that recurrent violations equate to
increased health risk which should result in higher penalties" (at 5 of unpaginated
document, under the heading "Penalty Matrices Rational™). The penalty matrices in
Tables 1 and 2 set penalties based on population (i.e., size of coinmunity served) and

number of violations, with increasing penalties for repeat violators serving larger

75



populations. The following excerpt (from the last page of the document) explains the
rationale and imposition of the deferred penalty system in Idaho:

The deferred penalty system combined with a progressive penalty

payment is attractive because it can demonstrate the seriousness

of the Department through collection of small penalties while

deferring the bulk of the penalty. The larger penalty will only be

sought where the entity fails to comply with the provisions of the

Order and then only if four violations occur within a twelve

month period. In other words, the entity is given repeated

chances to comply but if it fails to respond further, more drastic,

measures must be taken to insure that the health of the
consumer is protected.

Ilinois

Aijr

In Ilinois, air pollution control penalties are set with reference to five
"considerations:" the statutory maxima, a statutory requirement that the agency
consider the reasonableness of emissions in regulating them, the economic savings for
noncompliance, an enforcement management system that directs the agency to consider
the statutory maxima and economic savings and spells out penalty procedures, and case-
specific "aggravating factors." (Letter from Michael J. Hayes, Acting Manager, Division
of Air Pollution, to Cheryl Wasserman, dated July 18, 1985.)

The agency calculates economic benefit on the basis of the model approved by EPA
in 1980 for the federal penalty policy. Aggravating factors include the compliance
record, good faith efforts, the cost and availability of controls, and the company's
financial condition. If other facilities in the industry are in compliance, a larger penalty
may be sought to eliminate the competitive advantage; if the source cooperates when
cited for the violation the penalty may be reduced. In other words, these factors may
mitigate or increase the penalty. The analysis of these factors is dominated by case-

‘specific considerations.
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Indiana

Air

The Air Pollution Control Board has approved guidance for setting penalties to be
sought in negotlating'consent decrees. The guidance begins at p. V-51 in a section of an
untitled document.

The document presents several "general principles,” one of which is that penalties'
main purpose is deterrence. Though recognizing that environmental damage and
economic benefit of noncompliance are relevant, the guidance states that these factors
are too difflcult to calculate in practice, but should be used in differentiating among
penalties in different cases. In other words, penalties cannot be set equal to the value of
environmental harm or economic benefit, but can vary from one case to the next on the
basis of the relative volume of pollution (a surrogate for harm) and cost of compliance (a
surrogate for benefit).

The general statement also notes that other factors, "such as relative strength of
the case and the degree of cooperation from the violating party" may be taken into
account, but should not cause major changes from penalties dictated by the formal
factors. Second violations are to give rise to double penalties absent mitigating
circumstances.

The guidance goes on to specify matrices of penalty figures for violations of
different standards or categories of violations, which vary with the volume of
uncontrolled emissions from the source, and in cases involving failure to install controls,
the costs of control.

The copy of this document is missing pages V-52, 54, and 56, so it is impossible to

present a complete picture of this scheme.
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Hazardous Waste

The Indiana Division of Land Pollution Control adopted an "Interim Civil Penalty
Policy" (CPP) for its Hazardous Waste Program in November, 1984. Adoption by the
Environmental Management Board was pending at the time.

The EPA penalty policy for RCRA violations "has been borrowed from generously in
formulating this CPP." The policy has three steps; "(1) determining a gravity-based
penalty for a particular violation, (2) considering economic benefit of noncompliance,
where appropriate, and (3) adjusting the penalty for special circumstances." (at 3)

The gravity component is calculated using a nine cell matrix with three degrees
(minor, moderate, major) of potential for harm and deviation from standards along each
axis. Each gradation of harm and deviation is defined and illustrated. Minor/minor
gravity components range from $100-499; major/major components, $20,000-25,000.

The economic benefit from noncompliance is added to the gravity component if the
violator "has derived significant savings and.competitive advantage." The policy states
that the economic benefit component should be calculated whenever possible, but may be
disregarded if less than $1,000. Economic benefit from delayed and avoided costs is
computed. Violators are directed to present information documenting any challenges to
the agency's calculations.

The penalty based on gravity and economic benefit may be adjusted upward or
downward on the basis of several case-specific factors, including the presence or absence
of good faith efforts to comply, the degree of willfulness or negligence, the history of
compliance, ability to pay, and other unique factors. The policy addresses how each of
these factors is to be taken into account.

The policy specifies circumstances appropriate for multiple penalties (independent
acts substantially distinguishable from each other; violation of different requirements, or
of the same requirement at different locations); and those not appropriate (violation of

two requirements as thé result of one act). The policy notes that the Board has the
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authority to levy multi-day penalties for continuing violations, and indicates their utility

in cases of continuing egregious violations, or violations of compliance schedules.

Kentucky
Alr

The Kentucky Division of Air Pollution Control has a formal policy which it uses to
determine the amount of a fine for construction or operation without a permit.
However, the Division does not provide copies of the policy to anyone outside their
Cabinet. (Letter from Roger B. McCann, Director, Division of Air Pollution Control, to
Cheryl Wasserman, dated August 15, 1985.) The policy takes into account the nature and
amounts of pollutants emitted, the pollutants' potential danger to public health and
environment, cooperation of the violator, and previous compliance history of the
violator, and determines the penalty within the statutory limits.

The Division has also entered an enforcement agreement with EPA's Region IV that
covers enforcement criteria including the assessment of penalties. The azreement
provided does not give any specific criteria but provides overall guidelines for the

interaction of state and federal enforcement with the goal of reaching compliance.

Louisiana

Alr

The Air Quality Division submitted a "Penalty Assessment Form," which is a
checklist calling for a rating on a one to five point scale on each of the following
parameters: compliance history, nature and gravity of the violation, gross revenue,
culpability or cooperation, monetary benefits through noncompliance, risk to health,
- reporting, mitigation, enforcement cost, and length of violation.

The document does not indicate how the factors are weighted or how they relate to

penalty amounts.
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Maine

General

The Maine Board of Environmental Protection's "Consent Agreement Policy," as
amended April 23, 1980, outlines factors to be considered by enforcement staff in
calculating penalties sought before the Board. Five variables are included in the
calculus, with a range (e.g. 0-35) "units" to be assigned to the violation under each
. variable. The policy specifies factors to be considered in determining how many units a
violation is worth, but not how to weigh them. The total number of units is then
compared to a penalty table and a dollar amount identified (e.g. the high end of the scale
prescribes penalties of $4,000-10,000 for violations assigned 86-100 units).

The first variable is environmental impact (0-35 units). Considered are the size of
the area affected by the violation and its sensitivity to the type of pollution involved, the
duration of the violation, and the relationship between the violation and any applicable
permit conditions.

The second variable is the cause of the violation (0-20 units). The factors to be
considered include whether the violation was foreseeable, the violator acted with
knowledge of the law, the violation could have been prevented, mitigation measures were
taken, and the violator gained financially.

The third variable is the number and nature of previous violations.

The fourth variable is corrective action. The less the violator did to correct the
violation, the higher the tally.

The fifth and final variable is the potential for a recurrence of the violation.

The calculation just outlined produces a recommended penalty range; the Board has
discretion to decide the appropriate penalty within the range. Penalties assessed may be
offset by environmentally beneficial expenditures on activities beyond those required by

law.

80



Massachusetts

General

The Commonwealth's Department of Environmental Quality Engineering issued
"Enforcement Policies and Guidelines," dated February, 1985. The policy is applicable to
hazardous and solid waste, air and water pollution control, water supply, and wetlands
programs; and may be used in other programs as appropriate. The policy states that
exceptions to its terms must be exceptional and approved in advance.

The policy specifies categories of violations in which penalties clearly are
appropriate (and which should be referred to the Attorney General for immediate action),
including midnight dumping, and violations involving substantial harm to the
environment, deliberate falsification, chronic violators who have not responded to
administrative enforcement, or discharges of toxic chemicals. The policy spells out the
circumstances in which alternative administrative (notices of violation, orders) and
judicial actions should be taken. The penalty does not include criteria for setting penalty

amounts.

New York

Hazardous Waste
The July 10, 1985 letter sent by the Director of the state's Division of Solid and

Hazardous Waste in response to the Steering Committee's request for information states

that "we are utilizing the federal RCRA-Subtitle C penalty policy matrix as a guide."

North Carolina
Hazardous Waste

North Carolina adopted a "Compliance and Enforcement Strategy" on May 8,

- 1985. The Strategy identifles circumstances under which penalties should or must be

assessed (if "a second re-inspection reveals noncompliance, a penalty is automatically
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assessed.") (at 14). It also adapts the EPA penalty policy to the authorities and
procedures in the state.

The penalty policy is stated in rather general terms. It includes the three basic
steps of the EPA policy: calculating a "base penalty" based on the degree of harm and
extent of deviation from legal requirements; adding the economic benefit of
noncompliance "if readily determinable," and adjusting the penalty for special factors
including good or bad faith, culpability, compliance history, ability to pay, and other
factors. Upward adjustments are made in calculating the penalty sought; downward
adjustments are made in the settlement process. (at 17)

The policy does not attempt to quantify any of these penalty components, but does
offer further general guidance. "Penalties are calculated on a case-by-case basis with
compliance being the target. Whenever possible, like violations receive the same or

consistent penalties." (at 17)

North Dakota

Hazardous Waste

North Dakota hazardous waste enforcement and penalty policies are included in an
appendix to a document entitled "North Dakota/EPA Ilazardous Waste Program
Enforcement Agreement." The policy indicates that the Department seeks fines only in
cases of major violations and minor ones that cannot be corrected through informal
processes. The Department views compliance as more important than collection of
penalties and thus may assess a large penalty, with most or all to be suspended should the
violator achieve compliance on schedule.

In cases where it deems penalties appropriate, the Department calculates them in a
process adapted from a 1980 EPA document on RCRA penalties. A base penalty is
calculated from one of three matrices matching the damage from the violation against

the degree of culpability of the violator for three classes of violations. The amounts
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range from $100-300 for Class Il violations with minor damage and minor culpability, to
$4,000-5,000 for major/major Class I violations, and $500-2,500 for minor/minor Class I
violations and $20,000-25,000 for major/major Class I violations. The matrices provide a
base penalty figure, which then may be adjusted based on nine factors: (1) extraordinary
controls beyond those required by law (cut penalty by their cost); (2) voluntary effort to
mitigate damage caused by violation (cut penalty by cost of that effort); (3) forces
beyond the control of the violator (cut penalty by up to 100%); (4) recalcitrance (increase
penalty by up to 100%); (5) compliance history (increase by up to 100% of base for each
prior violation); (6) intent to violate (increase by up to 100%); (7) enforcement or cleanup
costs to the Department (increase by cost of action, if not otherwise to be reimbursed);
(8) economic benefit to violator (increase by amount of benefit); and (9) ability to pay
(reduce or spread out penalty to avoid bankrupting firm). (at 35)

The policy indicates that penalties thus calculated apply to individual violations,

whether single day or multiple day in duration.

General

In a letter from E. Dennis Muchnicki; Chief, Environmental Enforcement, Office of
the Ohio Attorney General, to Cheryl Wasserman, dated August 13, 1985, Ohio reported
that it has no formal penalty policies beyond that "established by U.S. EPA in the late

1970's," which the Ohio courts have adopted.

Oregon
Hazardous Waste

The Hazardous Waste Program Enforcement Response Policy (draft, August, 1985)
by Oregon's Department of Environmental Quality (DEQ) is to attain and maintain a high
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rate of compliance. The policy calls for concentration of enforcement effort on the
most serious violators. Although Oregon has criminal penalties in this area and others
such as water and air, the primary enforcement method is through administrative civil
penalties.

Warning letters and notices of violations as well as stronger actions are used when
necessary in order to achieve compliance. The policy establishes a timetable which
indicates when stronger actions are warranted. Enforcement action must be consistent.
The policy places responsibility for compliance on the regulated community.
Enforcement actions must identify each and every violation, establish compliance
schedules and require the violator's certification that compliance is achieved. Schedules
are for the shortest practicable time and enforcement actions are escalated when
violators fail to comply with time schedules. DEQ may use conferences, conciliation and
persuasion to solicit compliance.

The policy classifies violations and hazardous waste handlers into categories. Each
instance of noncompliance is considered a separate violation, but when several violations
of the same type occur, it is considered a single violation.

A two-step approach is used. Individual violations are divided into Class 1
violations that result in the release or threat of release of hazardous waste, fail to assure
protection of groundwater or fail to insure proper delivery to a permitted facility, and
Class II violations, which are any other violations.

Second, handlers are classified as high-priority violators, Class I violators and Class
I violators. High-priority violators have one or more Class I violations, create potential
or actual harm, have realized a substantial benefit from noncompliance, or are
recalcitrant or chronic violators. Class I violators are not high-priority violators and
have one or more Class I violations. A Class Il violator only has Class I violations. ilizh
priority identification is subjective and based on quantity of waste, threats to human life

or health, threats to fish and wildlife and air, land and water resources. Focus is on
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potential harm rather than actual harm. $5,000 is used as a guideline for determining
"substantial® economic benefit.

DEQ established a priority for enforcement, with High-Priority Violators first, then
Class I and Class I violators. Enforcement actions need not be taken for all High-
Priority Violators before any action is initiated against Class I Violators. The DEQ has
discretion to take enforcement action against a Class [ Violator which can help prevent it
from becoming a High-Priority Violator.

DEQ staff considers the following factors within each category of violators to help
establish a priority:

(a) magnitude and imminence of the actual or threatened harm;

(b)  duration of handler's noncompliance - - violations which have
existed longer are addressed first;

(c) length of time needed to achieve compliance - - longer - term
compliance is addressed first;

(@) strength of case - -~ stronger cases receive priority if all other
considerations are equal;

(e)  willingness of violator to correct violation, plus cooperativeness;
and

(D  potential for setting a precedent.

DEQ may issue a Notice of Violation if compliance can be achieved in 30 days. A
Notice of Intent to Assess Civil Penalty is an enforceable document which can result in
the assessment of a penalty if violated. Assessment of Civil Penalty is the
administrative levying of a penalty from $100 to $10,000 per day per violation.
Considered are prior violations, reasonable steps taken to correct violations, econoinic
and financial condition of violator, gravity and magnitude of the violation, whether it
was repeated or continuous, whether the cause was repeated or continuous, opportunity
and degree of difficulty to correct the violation, cooperation, efforts to correct the

violation, cost to DEQ and any other relevant factors.
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Pennsylvania

Hazardous Waste
The Pennsylvania "FY 1985 Compliance/Enforcement Strategy for Hazardous
Waste" spells out a civil penalty policy that relies heavily on the EPA RCRA penalty
policy (at 38-62). The policy adheres to the state statutory requirement that the agency
consider severity of harm caused by the violation, costs incurred by the state, economic
benefit, degree of willfulness, promptness in reporting the incident, history of
compliance, and duration of the violation. Some of these factors (e.g. severity of harm,
economic benefit) are included in the EPA policy; others are not.
The policy compares the state approach with that of EPA as follows:
The Commonwealth will use a gravity-based penalty matrix with
the axis being severity of violation and degree of willfulness. The
severity of violation component is similar to the EPA axis of
potential for harm; however, under the Bureau of Solid Waste
Management system, severity relates to actual harm only. Where
as the EPA matrix is heavily weighted toward the potential for
harm axis, the present DER policy places equal weight on both axes
of the matrix with maximum daily penalty per violation being
$25,000 in both the EPA and DER systems.
Although the initial gravity based penalty component will be
calculated using different matrix axis, the EPA economic benefit
adjustment will be adopted in total to supplement our existing
policy on savings to violators. (at 39)
The factors EPA considers in adjusting the gravity/economic benefit penalty can be
considered in the Pennsylvania scheme under authority of the specific list of factors or

language allowing consideration of "other relevant factors." (at 39)

Water

The Pennsylvania Department of Environmental Resources relies on the "Civil
Penalty Assessments Procedure for Pollution Incidents" and "Civil Penalty Assessments
Procedure for Continuing Discharges" for two categories of water pollution violations:
pollution incidents and continuous discharges. The guidance, applying the statutory

factors of severity, damage, willfulness, and violation history, is used to calculate
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maximum penalties to be sought in settlement negotiations. The guidance provides
relatively precise directions on how to calculate these amounts. The approach varies for

each category.

Pollution Incidents

The maximum penalty for pollution incidents is calculated in a four-part procedure.

First, the DER establishes a basic penalty using severity, damage, willfulness, and
violation history.

Severity, based on the nature and volume of pollutant discharged and its effect on
the receiving waters, determines the maximum daily penalty: $10,000 for severe, $7,000
for moderate, and $3,000 for minor violations with some pollution. When there is no
pollution "the cost to DER or summary prosecution” is used.

The basic penalty is calculated, up to the appropriate maximum, by combining
amounts for damage (up to 50 percent of the maximum), willfulness (up to 40 percent of
the maximum), and history of violation (up to 10 percent of the maximum).

The measure of damage is the value of the uses of the affected waters, not actual
damages. The policy for continuing violations includes precise values for different types
of uses, but it is not clear if those figures are used in calculating penalties for one-time
violations. Extraordinary damage is assessed 100 percent of the maximum damage
amount (that is, 50 percent of the maximum penalty; $5,000 per day for a severe
violation). High, moderate, and low damage violations are assessed 75, 50, and 25
percent of the 50 percent damage maximum.

The willfulness component is calculated by multiplying 100 percent times the
maximum willfulness amount (40 percent of the maximum, or $4,000 for a severe
violation) for deliberate violations; 66.7 percent for reckless violations; and 33.3 percent
for negligent violations. Accidental violations give rise to no willfulness penalty, but

still may be assessed a p‘enalty based on the other factors.
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The final component of the basic penalty (up to 10 percent of the maximum, or
$1,000 for a severe violation) is calculated with reference to the compliance history of
the violator. Previous incidents at the same site call for 100 percent of the maximum, at
another site controlled by the violator 50 percent, and no previous incidents, no history
component.

The maximum basic penalty is adjusted on the basis of three considerations.

Failure to report is considered a separate violation. The penalty imposed is related
to the effects of the failure to report. If prompt reporting would have prevented
extensive damage, the full penalty amounts based on the damage and willfulness factors
for one day of violation (i.e. a maximum of $9,000 for a severe, intentional violation
causing extraordinary damage) will be added to the basic penalty. Failure to report
resulting in no added damage is assessed a maximum of $900.

The basic penalty can be further adjusted if the violator has been cooperative. The
policy dictates a reduction of 20 percent for excellent cooperation and 10 percent for
good cooperation.

Finally, DER costs are added to the basic penalty. They may include everything

from salaries to laboratory and legal costs.

Continuing Violations

Penalties for continuing violations (e.g. those resulting from a major breakdown of
a treatment system) are calculated in a different manner. Penalties sought in settlement
negotiations are based on an indirect measure of the value of damages to the affected
waterway and the duration of the violation.

The first step is to determine the value of each of four categories of public uses of
the waterway: aquatic life, water supply, recreation, and special protection. Values are
drawn from a matrix that compares different uses in each category with differences in

the degree to which the affected area is used, on a four-point scale from negligible to
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high use. For example, the values for public or industrial water supply are $250 for high,
$150 for moderate, $50 for low, and $0 for negligible use. The value of other water
supply subcategories in the high use column are $100 for agricultural water supply and
$75 for wildlife water supply. If the use is "probable" instead of "actual," the value
figure is reduced by 50 percent, and by 75 percent if the use if "possible."

The second step is to calculate the damage figure. The agency multiplies the value
by a measure of the severity of the damage: 0 for no damage, 0.1 for slight damage, 0.5
for moderate damage, and 1.0 for complete damage. The resulting figure is multiplied by
a measure of the extent of the damage, in terms of the length of the stream segment
affected. This multiplier varies depending on the category of use, ranging from 1 to 10
per mile for all but special protection streams, which get higher multipliers for shorter
segments.

To summarize the calculation process so far, a violation polluting a stream actually
and heavily used for public water supply ($250), with moderate damage (x 0.5), over a
stretch 10 miles long (x 10) would have a penalty value of $1,125. If other categories of
uses were affected, additional amounts would be added.

The penalty value thus calculated is then multiplied by the number of days for
which the uses were affected (not the number of days of violation). The penalty cannot

exceed the maximum daily penalty times the number of days of violation, however.

Utah

Hazardous Waste

The program office and attorney general's office submitted two documents, an
"Enforcement Strategy" (from the AG) and a "Utah Hazardous Waste Program Penalty
Policy” (from the Solid and Hazardous Waste Committee, a politically appointed
regulatory board served by an administrative and technical staff). The two documents

have the same language governing penalty assessments. The cover letter from the AG
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noted that "The state does not have any other specific penalty policies other than
specified in the State-EPA Agreements. The state agencies generally rely on EPA
penalty policies in the administration of its programs.” The Committee refers penalty
cases to the AG. "In determining whether, and how much, of a penalty should be sought,
the Committee will consider, inter alia, the magnitude of the violations; the degree of
actual environmental harm or the potential for such harm created by the violation(s);
response and/or investigation costs incurred by the State or others; any economic
advantage the violator may have gained through noncompliance; recidivism of the
violator; good-fait.h efforts of the violator to comply; the financial condition of the
violator; and the possible deterrent effect of a penalty to prevent future violations." (at
33 of "Policy," at 96 of "Strategy™)

The AG is to ask for maximum penalties in pleadings, but settlement figures are to
be developed within the ranges of $5,000-10,000 for Class I violations, $3,000-6,000 for
Class II, and $500-4,000 for Class III (Class based on EPA categories) using the above

factors, and multiplying by an "appropriate factor" based on duration.

Virginia

Water

The Virginia Water Control Board submitted a document entitled "Statement
Regarding EPA Penalty Policy" (excerpted from the Proceedings of the Board at its
meeting of Dec. 7-9, 1977). This document states that Virginia's Water Control Board
- "has taken the position that the consideration of economic savings is an appropriate
action in evaluating the results of non-compliance with the law and national goals."
(at 1) However, as the policy statement indicates, "the Board realizes that the
imposition of economic penalties in every case may not be warranted and has declared its

position to be an evaluation of penalty assessments on a case-by-case basis. It is the
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Board's intent to consider such economic savings for both major and minor discharges,
where appropriate." (id.)

The Water Control Board uses a S-page form, the "Civil Penalty Evaluation For
Civil Action Against Water Act Violator," to calculate penalty amounts. This form
contains a number of sections to be filled in. Section Il — Information Relating to Civil
Penalty — directs the penalty-setter to EPA's explanation for filling in information about
the following factors: (1) financial information about the source, (2) extent of delayed
compliance and investment, (3) penalty needed to recover economic savings, (4) penalty
justified by environmental harm and injury to public health (including explanation of basis
for amount), (5) penalty justified by purposefulness of source's disregard of legal
requirement, and (6) penalty attributable to recovery of extraordinary government
expenses including explanation of basis for amount. The "total penalty" calculated is the
sum of factors 3-6, listed above. Other factors then come in to play in reaching the
"final penalty." These factors include: (1) amount of penalty reduction for mitigating
factors, (2) total minimum civil penalty — typically to be argued in court as minimum
justifiable, (3) minimum penalty acceptable for settlement, (4) reduction based on
inability of violator to pay, (5) credit for environmentally beneficial expenditure that
would not otherwise have been made, (6) description of new civil penalty issues presented
by the action, (7) facts related to these new issues, (8) alternative resolutions of new
issues presented, (9) recommended resolution of the new issues, and (10) final penalty

recommended.

Washington

General
The Washington Department of Ecology's Enforcement Manual (Jan. 1985) details

civil penalty policies for all of the Department's programs.

91



The policy states that penalties are to be set in consideration of a list of 13
"Decision Factors" that also are to govern the selection of enforcement responses
generally. (at 6, 4) The factors are: (1) severity of health and environmental impact; (2)
magnitude in terms of the type and amount of pollutant emitted, the resources affected,
and the duration of the violation; (3) culpability; (4) compliance history; (5) the violator's
knowledge of the requirements; (6) relative fault where there are multiple contributors
to a violation;(7) cooperation in reaching compliance; (8) timeliness of corrective action;
(9) financial incentives to violate; (10) compensation for damage to public resources; (11)
whether the violator is a public or private entity; (12) related enforcement actions by
others; and (13) any other considerations required by law. The policy indicates that
penalties are appropriate in cases of well identified or repeat violations. Penalties are to
take account of all relevant factors, including mitigating circumstances; mitigation,
suspension, or cancellation of penalties imposed by the Department is barred except for
circumstances arising after the initial imposition. (at 6) The statutes generally allow a
violator given notice of the Department's intention to impose an administrative penalty
15 days to petition for relief. If no appeal is made, or the appeal is rejected, the penaity
becomes due and payable, and is enforceable in court by the attorney general.

A section of the manual that goes into more detail on penalty assessments was not
included in the materials received, which provide no information on how the 13 factors

are utilized in setting penalties in practice.
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HL. STATE CIVIL PENALTY IMPLEMENTATION

To assist EPA in its field visits ELI collected information on civil penalty cases in
the states to be visited and several other states. This report compiles information from
reported cases on civil penalties as well as the National Association of Attorneys General

(NAAG) Environmental Protection Report, which covers both pending cases and

decisions, a chart from Washington State summarizing civil penalties assessed and
collected in recent years, and additional case information submitted by Texas. Nine
states are covered (CO, IL, MD, NY, OH, PA, TX, WA, WI) representing six EPA regions
(o, o1, v, VI, VII, X).

Penalty amounts in reported cases vary greatly from state to state and within
states. The penalties reported range from $2000 in two Pennsylvania water pollution

casesl-/ to $4,530,000 (of which $3,006,000 was awarded to the federal government) in a

Texas air pollution case.l/ In a Texas sewage discharge case 3 y one penalty was set at
the statutory maximum while the other imposed the statutory minimum. The pending
cases almost always ask for the statutory maximum. Small penalties, those which are
under $100,000, are the most common, while medium ($100,000 to $500,000) and large
(over $500,000) penalties are imposed much less often.

There are some indications that civil penalties increased in size in the late 1970's.
In Washington from 1970 through 1977 civil penalties assessed ranged from 39 per year to
98, with the average amount collected ranging from $375 to $786. From 1978 through
1981, the state assessed between 107 and 135 penalties per year and collected between
1 U.S. Steel Corg' . v. Dep't of Envtl. Resources, 7 Pa. Commw. 429, 300 A. 2d 508 (Pa.

Commw. Ct. 1973);

Commw. of Pa., Dep't of Envtl. Resources v. South Middleton Twp. Bd. of
Supervisors, 457 A. 2d 1011 (Pa. Commw. Ct. 1983).

3/ U.S. v. Chevron U.S.A., Inc., 639 F.Supp. 770 (W.D. Tex. 1985).

3/ City of Galveston v. State of Texas, 518 S.W. 2d 413 (1975).
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$1079 and $2341 per penalty assessed. The figures dropped off in 1982 and 1983, but rose
again in 1984. In reported Illinois decisions, the four penalties sought in the mid-1970's
were $6000 or less ea;:h, and were not always imposed; the two sought in the 1980's were
$40,000 and $75,000, though only one was imposed by the court. Information on Texas
civil penalty cases indicates that penalties in the mid to late 1970's averaged around
$33,000, while the state has recently been imposing very large penalties (e.g., penalties
of $1,000,000 in 1985 and $329,000 in 1986).

The penalty cases reflect consideration of a number of variables. The duration of
the pollution violation and its effects, the amount of pollution released, recalcitrance of
the polluter regarding violations, deterrent effect, the economic benefit of delayed
compliance, the violator's ability to pay and mitigating factors are some of the consider-
ations used when a state is imposing civil penalties.

In Ohio the agency sought penalties based on the EPA civil penalty policy and the
courts accepted that penalty rationalei/ Judg ments tend to be larger than in most other
states reviewed. In a 1981 case,il the appellate court stated that to be an effective
deterrent, a civil penalty must be large enough to hurt the offender. The court found the
penalty imposed by the trial judge to be inadequate due to the violator's history of
unlaw ful pollution and illegal profits. The case was remanded to reconsider the penalty

amount. Another Ohio case 8/ from 1982, and a third from 1984 1/ imposed $493,500 and

$800,000 penalties, respectively, based heavily on recalcitrance.

LY State ex rel. Brown v. Dayton Malleable, Inc., 438 N.E.2d 120 (1982).

5/ Sstate ex rel. Brown v. Howard, 3 Ohio App. 34 189 (1981).

8/ Dayton Malleable, Inc., supra note 4.

i State ex rel. Brown v. K&S Circuits, No. 79-950 (Ohio Ct. C.P., Montgomery County,
1984).
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Ilinois and Pennsylvania consider economic benefit to the violator from delayed
compliance as a major factor and also rely on other variables considered in the EPA
policy. The economic benefit factor is a requirement of EPA policy which many states
are using or beginning to use in setting their civil penalty amounts. Ilinois takes into
account whether the violator could demonstrate that compliance would be an arbitrary
and unreasonable hardship in assessing penalties based on economic benefit. Ilinois
penalties tend to be in the small range, while Pennsylvania's range from small $2000 to
very large ($1,667,000). In one of the Illinois cases, the court rejected the
administratively prescribed penalty, because the government's expert witness could not
explain clearly how economic benefit had been calculated, suggesting that implementing
economic benefit penalties may pose problems for states.

It would be interesting to examine the role, if any, of the economic-bene fit penalty
criterion in setting penalties in Illionis. In the mid-70's cases, which apparently were
brought before the state used economic benefit (there is no mention of the concept in the
opinions from that period and the state was only beginning to consider using the approach
based on the new Connecticut model in 1975) the amounts sought and awarded were much
lower than in the 1980's cases. The small size of the sample and the existence of other
possible explanations (e.g., differences in the violations or the penalty philosophy of the
administrative bodies) precludes implying a cause and effect relationship on the basis of
this information, however.

Pennsylvania has an interesting approach which no other cases reviewed
contained. In a 1980 case,gl the state set air pollution standards which were

"technologically impossible” to meet. The court upheld the standards and the penalty

8/ commw. of Pa. Dep't of Envtl. Resources v. Pa. Power Co., 12 Pa. Commw. 212, 316
A. 2d 96 (1974), aff'd 461 Pa. 675, 337 A. 2d 823 (1975), aff'd penalties for

articulates but rev'd those for sul hur dioxide emissions 34 Pa. Commw. 346, 384 A.
2d 273 (1978), rev'd and remanded 416 A. 2d 995 (Pa. 1980).
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assessed because state policy was to use the penalty as an incentive to develop new
technology to make the industry devise controls which would meet the standards.

New York tended to impose penalties to encourage future compliance, but also
required substantial evidence of violations. Colorado follows this policy by requiring the
violator to have notice of a violation from the state, as well as substantial evidence
before notice is given, before liability will be imposed. Texas, on the other hand requires
no knowledge of the polluter to impose liability. The jury sets the penalties in Texas
cases, and has discretion in setting the amount within the statutory limits. The jury may
take mitigating factors into account when considering evidence of the violation.
Pennsylvania requires the penalty to "fit" the violation.

Some states impose penalties administratively, with judicial review, and penalties
in other states are imposed by the trial court. No major differences in the manner in
which penalty figures were calculated appears in this limited data base. The courts gave
deference to the agency's findings as long as the evidence in the record supported the
imposition of a penalty. However, they required the agencies to be reasonable in setting
the amount of a penalty. Several cases in different states were remanded for
reconsideration of the amount to increase or decrease the penalty.

Similar cases in different states demonstrate the differences between state penalty
policies, for example Texas, Ohio, and New York casesgl dealing with NPDES permits (or
the state equivalent). New York imposed an administrative penalty of $18,000 for
substantial violations, including notice and failure to take corrective action on eight
occasions. The court could have found recalcitrance on the part of the company just
from the record, yet this factor was not mentioned by the court as a consideration.

Ohijo, at the opposite extreme, imposed a fine of $493,500 for failure to follow an NPDES

8/ City of Galveston, ra note 3.
Dayton-Malleable, Inc., supra note 4. _
D.V.C. Industries, Inc. v. Flacke, 86 A.D. 892, 447 N.Y.S. 2d 523 (App. Div. 1982).
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compliance schedule. This was a judicially determined penalty, and recalcitrance as well
as economic benefit for noncompliance were considered. (A concurring opinion would
have held that $450,000 of the penalty was for questionable recalcitrance and was not
authorized by statute because it was punitive, not remedial.) The Texas case involved
sewage discharges into Galveston Bay. A total fine of $30,100 was imposed; $23,000 was
for the actual discharges, which was the statutory maximum, while $7,100 was for
noncompliance by the deadline, the statutory minimum. These amounts were determined
by a jury, which had discretion to take mitigating factors into account. The city had
claimed the state water board had granted an extension, but the jury found no evidence
of this and imposed liability.

While this is by no means a systematic review, it does suggest several hypotheses.
First, state civil penalty policies, even fairly complex ones involving economic benefit
and other factors, can effectively sway decisions of administrative boards and courts.
Second, states can implement EPA's penalty policy, although they may falter without the
resources to explain the sophisticated analysis to a judge (Illinois). Third, while use of
the EPA policy can produce large penalties (Ohio) it also can result in small penalties

(Ilinois).
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CIVIL PENALTY IMPLEMENTATION

COLORADO

Case

Citation

(Year of Statute and Penalty
Case) Subject Matter Amount

Criteria; Basis for Penalty

State Policy on Civil Penalties

Comments

Lloyd A. Fry Rooling Company v.
State Dept. of Health Air Pollution
Veriance Board; 553 P.2d 800 (1976)

§§66-24-1 et seq., $3,000
66-29-14, 66-29-15,

66-31-7, 66-31-19,

25-7-109, 25-7-119;

air pollution

Observation on 83 days of
air emissions in excess of
the opacity standard
allowed

Civil penalties are not penal

in effect and don't require
procedural safeguards of a
criminal proceeding, State
policy is to administratively
enforce air pollution laws and
therefore civil penalties are
mandated by the state legisiature.

Trial court assessed
penalty of $41,500 for 83
days of violation, or $500
per day. Supreme Court
reduced days of violation
to six because of lack of
notice to defendant on
the other days

Air Pollution Variance Board v. Western
Alfalla Corporation, 553 P.2d 811 (1976)

§566-29-2 not given
66-29-5(2)(b,c)

Violation of state opacity
emission regulations,

Basic fairness must be given to
violator through notice of

inspection within a reasonably

short time following the completion
of the inspection. The agency
responsible for enforcement must
show willingness to protect rights

of citizens, and increased cooperation
between regulator and regulated will
be achieved
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CIVIL PENALTY IMPLEMENTATION

ILLINOIS

Case

Citation

(Year of Stalule and Penalty
Case) Subject Matter Amount

Criteria; Basis for Penally

State Policy on Civil Penalties

Comments

Midland v. lll. Pollution Control Board,

456 N.E. 2d 914 (1983)

Ch. 111 1/2, par. $40,000 imposed by
100) et seq.; Board but overturned
water pollution by Court.

Discharge of contaminated
storm walter.

Policy is to assess penally based
on violator's economic benefit
from delayed compliance. Violator
failed to demonstrate that com-
pliance would impose an arbitrary
and unreasonable hardship, but

the amount of the fine was not
supported by the evidence because
economic benefit was not well
explained. The courl rejected

as a penalty basis that the fine
might be justified under other
slulutes, or that the fine was
trivial compared to the violator's
net worth,

Company appealed from
Board's lindings of
violations: court found no
foundation or basis (or
justification of the fine.
Court remanded for
reconsideration of Lhe
penalty, if any was
justilied at all. Court
said the violations were
unintentional, mitigated
and the company was
attempting to comply.

Wasteland, Inc. v, Ill. Pollution
Control Board, 456 N.E. 2d 964 (1983)

Ch. 111 1/2, par.
1041; solid
waste; (1983)

$75,000

Violations of solid waste
landlill permits, rules and
regulations; acceptance of
unpermitted refuse; accept-
ance of much greater amounts
of material than permitted;
failure to cover daily with
clay; modification without
necessary permit.

Penally was based on economic
benefit of the violations, and
served Lhe legislative purpose
of deterring violations of
tlinois statutes. it was

within the statutory maximum,
and was supported by the
evidence in the record

Company appealed from
Board order revoking
permit and imposing
penallies. Court found
blatant disregard for re-
quirements and pro-
cedures for protecting
the environment while
allowing useful
operations. The severity
of the punishinent is
related 10 the company's
conduct and the serious-
ness of the dangers of
that conduct.
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CIVIL PENALTY IMPLEMENTATION

ILLINOIS (cont'd)

Case

Cilation

(Year of Slatute and
Case) Subjcct Matler

Penally
Amount

Criteria; Dasis for Pcnalty

State Policy on Civil Penalties

Comments

Processing and Dooks,

Inc. et al v. Pollution
Conltrol Dourd, 351 N. E. 2d
865 (1976)

Ch. 111 1/2, par.
1042 et seq.
air pollution

$3,000 upheld
as not abuse of
discretion.

Odor from chicken manure,
and cmissions from incinera-
tors Lo dispose of dead
chickens.

Pcnalty based on seriousness and

unrcasonsble interference with

life und property. Consider:

I. charactler and degree of
injury or interference;

2. social and cconomic value
of source;

3. suitubility and priority of
loculion in the area involved;

4. technical practicability and
economic reasonableness of reducing
of eliminaling emissions.

Penalty upheld as within
Board's discrelion. Viola-
tion found to unreason-
ably interlere with life
and property.

Metropolitun Sanitary
Ihstrict v. Pollution
Control Board, 138 N.E. 2d

392 (1975)

Ch. 11 1/2,
par. 1001
ot seq;

waler pollulion

$6,000 overturned us
unjustified.

Wuler poliution cuused by
repluccinent of a trickling
hilter scul, und effluent
discharges causing loss of
uquatic hfe.

Principal reason lo impose
penullies is 1o aid enforcemnent,
not for punitive considerations.
luurd must consider “the technical
pructicability of reducing or
chmmating the emissions.

Court found il was not
enough to find a viola-
tion; ull circumstances
and fucts bearing upon
the reasunableness of
the cunissions must be
considered lere, the
source cooperuted lully
and there was 0o practic-
able way lo change the
filler wilhout some dis-
charge, so penally waus
nol wurrunted.
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CIVIL PENALTY IMPLEMENTATION

ILLINOIS (cont'd)

Case

Cilstion

(Year of Statlute and
Case) Swject Matter

Penaity
Amount

Criteria; Basis for Penally

State Poticy on Civil Penalties

Comments

Mystic Tape v.
Poilution Control
Board, 328 N.E. 2d
5 (1975)

Ch. 111 1/2,
par. $1042; air
poliution.

43,500 was upheld
by courl as warranted.

Installation of pollution
control equipment without
permit afler agency had
denied permit,

Board must consider bad faith,
cooperation, statulory limita-
tions, and economic benefit.

Court discussed the viola-
tor's recalcitrance and
lack of cooperaltion in
installing equipment after
Board had denied permit.
Court did nol discuss how
the amount was
calculaled

Southern llinois

Asphalt Co, v.

Pollution Control Board
and Airtex Producls, Inc.
v. Pollution Control Board,
326 N.E. 2d 406 (1975)

Ch. 111 1/2, par.
1012 §12(0);
NPDES, waler
pollution

$5,000 against asphalt
company; $11,000 against
Airtex; both overturned
by court,

Asphalt Co. - failure to
secure permil; Airtex dis-
charge of cyanide into city
storm sewer.

In setting & penalty amount, Board
must consider bad faith, coopera-
tion, statutory limitations and
economic benefit. Board has dis-
cretion 10 set penally amounts,
but the severity of the penally
must bear some relationship to
the seriousness of the infraction
or conductl. Those violators who
are honestly trying should not be
penalized

Court found both com-
panies not to be

be recalcitrant or
dilatory. Both com-
panies cooperated fully
to reduce or climinate
the emissions. Asphalt
company's failure to
sccure lhe permil was in-
advertent and was
immediately corrected.
Courl said penalties
were unjustified in this
situstion.,




CIVIL PENALTY IMPLEMENTATION

MARYLAND

Case

Citation

(Year of Statute and Penalty ‘

Cuase) Subject Matter Amount Criteria; Basis for Penalty State Policy on Civil Penalties Comments
Statutes not cited suit asks for Maintainence of an illegal States does not pursue civil
but mainly concern  $200,000 dumpsite for hazardous penalties very often. Maryland
hazardous wastes, wastes; pollution of surface actively seeks criminal sanctions,
the cite of which and groundwater. especially in the huzardous waste
is §7-266; June, area.
1983.

This case coines from the Environmental Protection Report, National Association of Attorneys General (NAAG) Newsletter.

r40)}
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CIVIL PENALTY IMPLEMENTATION

NEW YORK

Case

Cilation

{(Ycar of Statute and Penalty
Case) Subject Matter Amount

Criteris; Basis for Penalty

State Policy on Civil Penalties

Comments

Godlrey v. Winona Lake Development Co.,
194 Misc. 905, 88 N.Y.S. 2d 531 (N.Y. Sup.
CL, Albany County 1946)

Public llealth Lew Statutory amount

§117 - construction is $50/violation.

of sewage treatment Total amount imposed
plant, is not given

Unauthorized construction
of sewage plant. llealth
Departinent administratively
imposed penalty and sucd lo
recover the penally.

Administrative penalty
assessments are judicial in
nature. Case predales any
formal environmental laws
or current policies.

This 1946 case was
brought under public
health laws and held that
a penally which was
administratively imposed
was judicial in nature and
not subject to collateral
attack except on the
issue of jurisdiction.

Diamond v. Mobil Oil Corp., 65 Misc.
24175, 316 N.Y.S. 2d T34 (N.Y. Sup. CU.,
Erie County 1970)

Cited in case as $10,000
Public Health Law

§S 1220 end 1225.

Now recodified as

§71-1929; water

pollution and

industrial dis-

charges

Peilure to comply with
standards established for
river; failure 10 comply

with abatement order; failure
to submit plans for treat-
ment facility within time-
table of order.

Case decided prior to enactment of
comprehensive environmenlal laws.

Policy on penally was to punish
polluter for not ceasing or
abating its industrial waste
discharge, or submitling plans
on lime. Penally to encourage
compliance.

State also sought
injunction which was
denied on basis of no
immediate health threat
and economic harin lo
the communily.

Diamond v. Pcter Cooper Ind., 65 Misc.
24 82, 317 N.Y.S. 2d 40 (N. Y. Sup. C,,
Catturaugus County 1970)

Cited in case as
Public Hlcalth Law
§$1264 et. scq. Now
recodificd as §71-
2103, with possible
apphcation of §71-
1707, air pollution
und simohkce density.

$5,000

Series of violations for
smoke density and air poll-
tion which unrcesonably
interfered with comfortable
enjoyinent of life and in
propurty in alfected urcas

Sanctions (penalty amount) im-

posed to insure future compliance

with laws and orders of the
Commissioner.

State also sought in-
junction bul dropped
demand because both
purties agreed com-
pliance was a matter
of proper adjustiment of
new pollution ~ control
cquipment,
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CIVIL PENALTY IMPLEMENTATION

NEW YORK (cont'd)

Case

Citation

(Year of Statute and Penalty
Case) Subject Matter Amount

Criteria; Basis for Penaltly

State Policy on Civil Penalties

Comments

Gac Farms v. Diainond, 40 A.D. 2d 909,

337 N.Y.S. 2d 865 (N.Y. App. Div,, 3d
Dept. 1972)
. §17-0501, $5,000
Water pollution

Visual observation of chicken
manure discharged into
streams; testimony of former
employee as to practices of
plantiff verified visual
sightings.

No policy other than to uphold
administrative fine for
violation, plus cease and
desist order.

Plaintiff brought action
to rescind administrative
penalty and cease and
desist order. Court found
ample evidence of
violations and left the
fine and the order
undisturbed

Computer Circuils Corporation v. Berle,

57 A.D. 2d 955, 395 N.Y.S. 2d 101 (App.
Div., 1977)

Section not given $50,000
in case, but

present statute for

discharges affect-

ing groundwater is

§17-0828.

Violation of standards
regarding discharge of
chemical wastes into
groundwaters.

Substantial evidence of violations
justified penalty amount. Penalty
was "not shocking to one's sense
of fairness.”

Defendant also required
post $50,000 bond.

Metropolitan Savings Bank v. Residual
Reallties, Lid., 102 Misc. 2d 1105, 425
N.Y.S. 2d 508 (1980)

§17-2103 and (a) $1500
§17-1707; sir
potlution.
(b) $1250
(c) $500 =

$3250 total

(a) (ailure to obtain
or display certificale
of opcration;

(b) no ccrtificate of
operalion and defective
equipment;

(¢)  two smoke emission
violations

Pensity is to help protect the
health and welfare of the citizens
of New York City; fact that
violator is in receivership does
docs not excuse the violations or
the penalty imposed.

Receivership status does
not bar actions to recover
penalties imposed due to
violations.
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CIVIL PENALTY IMPLEMENTATION

NEW YORK (cont'd)

Case
Citation
(Year of
Cusc)

Statute and Penalty
Subject Matter Amount

Criteria; Basis for Penalty

State Policy on Civil Penalties

Comments

DVC Industries, Inc. v. Flacke, 86 A.D. 2d

892, 447 N.Y.S. 2d 523 (App. Div., 1982)

§71-1929; $18,000
State Pollutant

Discharge Elimina-

tion System permit

violalion; dis-

charges to ground-

water (SPDES).

Eighteen separate violations;
company had not complied with
schedule of compliance for
effluent limitalions

conltained in permits; company
violated all limits in

permits; company had ample
notice on al least eight
occasions and [ailed to take
any corrective aclion.

Penaity amount not arbitrary but
based on substantial violations.

Court preferred that the
fine for each individual
violation be sel forth
with specificity. Injunc-
tion also issued.

State v. Schenectady Chemicals, Inc.,
459 N.Y.S. 2d 971 (1983)

§$§17-0501, --
17-0803 and 17-0807

dischurge of wastes

into surface and

groundwaters.

Whether statutory term "dis-
charge®” meant the gradual
migration of pollutants
through permeable soil and
ground and surface water
from the original dumpsite
1o the surrounding area.

State attempted to collect
penallies, cosls and attorneys’
fees based on statutes prohibiting

"discharges,” which would broaden

state's enforcement powers.

Court decided that
although initinl dumping
was a discharge, the
sceping of pollutants
gradually over several
years could not be
considered a "discharge"”
and therefore no causc of
aclion was stated Court
left open 8 nuisance
cause of aclions,

Flacke v. Bio-Tech Mills, Inc., 95

A.D.2d916, 463 N.Y.S. 2d 899 (N.Y. App.
Div., 3d Lept. 1983)

§71-1929; $10,000

Failure to comply with permit
limitations; fuilure to com-
ply wilh comnpliance order;
fuilurc to comply with stip-
ulaled order.

Company continued to emit
efNuents in spite of its permit
and a court order, so injunction
not unwarrantcd. Penalty is
sufficient because of injunction

which would economically harm the

company.

Defendant was assessed
$2500 per day for four
days of violations.

State appealed penalties
as inadequate and courlt
uplield becuuse stute was
granted an injunction
against defendant.
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CIVIL PENALTY IMPLEMENTATION

NEW YORK (cont'd)

Case

Citation

(Yeuar of Statute and
Case) Subject Matter

Penalty
Amount

Criteria; Basis for Penalty

State Policy on Civil Penaities

Comments

Yulcan Fuel Corporation

No statute cited;
firing of employees
seeking information
on chemicals to
which they were
exposed. (February,
1985)

$500 to state; $25,000
in back pay to two
workers.,

Two employees fired for
seeking information about the
chemicals to which they were
being exposed because of
adverse health effects both
were suffering.

This case was reported in the NAAG Environmental Protection Report.

State policy implies that workers
have a right to know what chemicals
they are being exposed to, and the
potential health hazards of those
chemicals.
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CIVIL PENALTY IMPLEMENTATION
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Case
Citation
(Year of Statute and Penalty
Cuse) Subject Matter Amount

Criteria; Basis far Penalty State Policy on Civil Penalties

Comments

State ex rel Drown v. K&S Circuits; No. 79-850
{Onio Ct. C.P., Montgomery County, 1984)

Statule not given; $800,000
water pollution;

(1984)

Policy of assessing penalty based
on economic benelit of delayed
compliance, harm inflicted on
the environment, degree of
recalcitrance of the company,
and the deterrent effect of the

penalty.

328 violations of company's
NPDLS permit; discharge of
industrial waste into a
storm sewer.

Court went through
formula lo arrive at
amount of economic
benelit and other factors
and arrived al a penally
figure of $946,934.00.
Court then subtracted
mitigating factors such as
internal problems and
changes at company, plus
changes and transfer at
E.P.A.-$146,934.00, so
the net penally was
$800,000. Court said
environmental damage
was devastating, and
recalcitrance of
company bordered on
open defiance, but found
some to be due to EPA
personnel changes, ete.

State ex rel. Brown v. Dayton Malleable, Inc.,
438 N.E. 2d 120 (198))

s6110.03(J);
water pollution;

$493,500

Penalty was based on environmental
harm, recalcitrance of company,
company’s ebility to pay, deter-
rent value, economic benefit and
miligaling (actors such as delays

in compliance due to a strike.

Both pariies agreed that EPA (US)
policy was the standard for set-
ting the penalty.

Failure to follow coimpliance
schedule of NPDES permit.

Supreme Court (Oll) held
that schedules of
compliance are terms or
conditions of NP DES
permits, so fuilure to
comnply with schedule is
violation of the permit
itself. Trial court did not
abuse its discretion by an
"unreasonable, arbitrary
and unconscionable"
altitude. Concurring
opinion said that over
$450,000 of the $493,000
assessed was punilive, not
remedial and therefore
not authorized by the
civil penally statutes
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CIVIL PENALTY IMPLEMENTATION

OHIO (cont'd)

Case

Citalion

(Year of Statute and
Case) Subject Matter

Penalty .
Amount

Criteria; Basis for Penally

State Policy on Civil Penalties

Comments

State ex rel. Brown v. Howard,

3 Ohio App.3d 189 (1981).

§6111.09; water
pollution; solid
wasle dumping;

$2,000 ($10,000
originally imposed,
reduced by trial court)
judgment vacated as
inadequate.

Operation of solid waste
dump without plan approval
or required permits,

State policy is to use an economic
sanction to deter violations of
water pollution laws, and promote
clean water within the state. To
be an effective deterrent to
violalions, civil penalties should
be large enough to hurt the of-
fender. Court also considered
good or bad faith, financial gain
to defendant and environmental
harm, and altempted to compensate
loss of resources through the
penalty.

Trial court did not con-
sider defendant's history
of unlawful conduct,
profits from illegal
operation or cost of loss
of groundwater resources.
Appellate court vacated
judgment as inadequate
and an abuse of judge's
discretion, and remmanded
for reconsideration of the
penalty.
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CIVIL PENALTY IMPLEMENTATION

PENNSYLVANIA

Case

Citation

(Year of Statute and Penmalty
Case) Suwbject Matler . Amount

Criteria; Basis for Penalty

State Poligy on Civil Penalties

Comments

U.S. Steel Corp. v. Dept. of Envt'lL
Resources; 7T Pa. Commw. 429, 300 A. 2d

508 (Pa. Commw. CL 1973)

§§691.307, 691. $2,000
401 and 691.605 -

industrial waste

discharges.

Violation need not be willful
o assess a penalty. Oil
slick in river is harmful

to waters of the Common-
wealth. Visual observations
and grab samples of river
water are substantial
evidence of violations.

Court found that a penalty in

excess of $2000 would be un-

reasonable and would not "fit"™
the statutory violation.

Board initially set penalty
at $2000, then amended
0 $5000 without expla-
nation. Company then
appealed this amendment
and the amendment was
reversed. Penalty stood
at $2000 because no basis
was given for amend-
ment.

Aliddletown Twp. v. Dept. of Envt'L

Resources, 7 Pa. Commw. 545, 300 A.
2d 515 (Pa. Commw. Ct. 1973)

§§691.201 and 691.
202, discharges
into surface
waters. Violation
of Board order pro-
hibiting further
hookups Lo town
sewer lreatment
facility.

$3,500 ($500 per vio-
lation, 7 violations)

Township Authority allowed
seven new hookups to sewer
treatinent facility despite
order [rom Sanilary Water
Board prohibiting new hook-
ups because system was over-
taxed.

Public policy of Commonwealth is
1o prevent further pollution of
the slale's waters and also to
reclaim and restore them to a
clean, unpolluted condilion.
Commonweath is using successively
broader definitions of pollution,
successively higher goals of

water quality and successively
sterner penallies for injuries

to this essenlial resource.

Appeal from Sanitary
Water Board's imposition
of penalty. Dissenting
judge found inadequate
criteria for finding the
penalty ainount, saying
the procedure {ailed to
adequately explain the
Board's determinalion of
the penaltly and the Court
was handicapped in ils
review. llowever, the
judge concurred in Lhe
result.
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CIVIL PENALTY IMPLEMENTATION

PENNSYLVANIA (coat'd)

Case

Citalion

(Ycar of Statute and Penalty
Case) Subject Maller

Amount

Criteria; Busis for Penalty

State Policy on Civil Penallies

Comments

Commw. of Pa., Bureau of Air Pollution

Control v. Univ. of Pittsburgh, 37 Pa.

Commw, 117, 388 A. 2d 1163 (Pa. Commw.
Ct. 1979)

$1809.5 Alleghany
County Air Pollu-
tion Conlrol
Departinent Regu-
lations.

$211 essessed, but
expunged

County said visible sir
conluminants from University
incincrutor were of greater
of equul to opucity of No. |
on the ungelnan chart,

Counly failed to show that
University "caused, sulfered
or allowed” the emissions.
Many research institutions
used Lhe incineralor end many
wasles were infectious bio-
lugical or puthological

wuiles which may not be
opcened by University
employces

County first filed
summnary complaint
against University,
charging violation of wir
pollution regulations. A
justice of the peace found
for the County and fines
and caslts totalled
$211.00 Uaiversily
appealed and court of
common pleas found for
University. County Lhen
appealed to collect
$211.00 10 commnonweath
court which affirmed
judzment.

U.S. V. Pa. Envt'L Hearing Bourd, 584
F. 2d 1273 (3d Cir. 1978)

§§691.1 el.

scq. violations
of Clcan Stream
Luw (1978) Also
Fedcrul Waler
Pollution Control
Acy, §S101 ¢t
seq., 33) et seq.,
and 1323,

$1,667,000 asscssed
against independent
conlractor.

Opceration of plant and dis-
churge of pollutunts without
8 pernit; discharging more
oily und mctalhe wastes
than ullowed under stale
regulolions; lutlure tu
nolily Depurtinent of
Livironimental Resources

Government contract specified that
contractor would abide by all
stute and locul laws. Federul
policy is to tuke lead in envi-
romincntal arcoes. Coitractor knew
1t wus violsing Pennsylvania

luw und becuuse of independent
contractor status could not

uvord civil lubility (0 state for
discharges. Board was acting

in furtherunce of its duty to
regulute the dischurge of pollu-
tanut; into stale wuler and there-
fore wssessed these pensliies.

US filed for injunction
to prevenl state from
collecting penalties
imposcd by the
Environmental Hearing
Bourd. District Cowrt
satd independaent
conlractor wus nol
protected by Us
immunity and upheld
penaltices; appellate
courl affirmed
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CIVIL PENALTY IMPLEMENTATION

PENNSYLVANIA (cont'd)

Case

Citation

(Year of Statute and Penalty
Case) Swject Matter Asount

Criteria; Basis for Penaity

State Policy on Civil Penalties

Comments

Trevorton Anthracite Coal Co. v. Dep't.

of Envt'l. Resources, 42 Pa. Commw. 400

A. 2d 240 (Pa. Commw. Ct. 1979)

§$ 691.307 and
691.308; industrial
discharges into
walers.

$5,700; $200 for one
violation, $500 for
another, and $5000 for
unauthorized construc-
tion of pipe.

Seven discharges from sett-
ling lagoon through overflow
pipe with no new permit
authorizing discharge; con-
Nicted with owner's existing
waste treatment permit; pipe
existed for 1 1/2 years.
Assessed with three vio-
lations penalties.

Board spelled out basis for each
penalty; the largest penalty
$5,000, was within the statutory
limit and was justified because

of the willfulness of the vio-
lation and the deterrent value.
Therefore, Court allirmed, saying
the pcnallies were rcasonable if
they were [ashioned to ®fit" the
violations.

Appeal from order of
Environmental Hearing
Board imposing penallies
for Lhree violations -
$200 and $500, respec-
tively, for two separate
discharges, and $5,000 for
unaulhorized construclion
and use of the overfllow

pipe.

Medusa Corp. v. Dep't. of Envt'L Resources,
51 Pa. Commw. 520, 415 A. 2d 105 (Pa. Commw.
Ct. 1980)

§5§4009, Air Pollu-
tion Control Aect -
opucity, viola-
tions, fugitive
emissions and air
pollution viols-
tions.

$215,000
(see comments)

Opacily violation: DER observers
observed 34 days of violations,
but company got notice for only
19 days. Of those 19 duys, many
were start-up conditions, not
normal operaling mode, so there-
fore must be reconsidered.
Penalties not justified for these
reasons. Fugitive emissions:
discrepancy on number of days
involved, so must be reconsidered.
Air pollutions violations: Company
filed for rehearing bascd on new
evidence; court granted resnand

Review of final adjudi-
cative order of Board.
Violations broken down as
follows: opacity vio-
lations, 19 duys at
$500/day =$9,500;
fugitive emissions, 20
duys at $300/day =
$6,000; air pollution
violations 1000 duys al
$200/day = $200,000.
Court reversed Board
determination und
remanded (or recon-
sideration and recompu-
tution because of several
faclors.,
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CIVIL PENALTY IMPLEMENTATION

PENNSYLVANIA (cont'd)

Case

Cilation

(Year of Statute and
Case) Subject Matter -

Penally
Amount

Criteris; Uasis f(or Penally

State Policy on Civil Penallies

Commull_a

Commw. of Pa. Dep't. of Envt'L Resources. v.

Pa. Power Co., 12 Pa. Commw. 212, 316 A. 2d 96

{1974}, alld 461 Pa. 675, 337 A.2d 823 (1975),

ufl*d penultics for particulates but rev'd those

for sulphur dioxidc emissions 34 Pa. Commw. 546,
384 A.2d 273 (1978), rev'd and remanded 416 A.

2d 995 (Pa. 1980)

§123.11 {particu-
lules) end §123.22
(sulphur dioxide
emissions of Pa
Code - Air emis-
sions regulutions.

$21,700 (particulates)
$173,700 (sulphur
dioxide stundards).

Emissions of particulate
matter and sulphur dioxide
in excess of standurds,

Policy of slale is to impose a
fine lo act us an incenlive 10
industry to develop processes Lo
control unucceplable pollution
levels, or “technology forcing™
slrateyy as on alicrnative (o
complete shuldown of an industry

or company or unbridled pollution.

The asscssment of civil penalties
“provides a spark” to develop new
technologics and avoid the con-
linued payment of fines.

Appeal by state when
commweallh court de-
clared unconstitutionality
of imposing penalties lor
“technologically inpos-
sible” standurds. Case
remanded for fulher con-
sideration.

Mobil Pipe Line Co. v. Dep't. of Eavt'lL

Resources, 62 Pa. Commw. 145, 435 A.2d 934

{Pua. Commw. CL 1981)

§§691.301 and 691.
3017, Clean Streams
Low.

$3,500 - Mele Construc-
tion Co.; $5,000 Mol
Pipcline Co. (reversed
as 1o Mobil)

Accidentsl discharge of about
98,500 gullons of gusoline
into river. ipelhine owned

by fiubil, bul work being done
neur pipeline by Mele for o
sunilury uuthority. Mcle's
wus neghigence; Mobil's was
for fuilure 1o comply with
federnl regulutions relut-

nyd Lo transportotion of
hazardous subintunces tirough
lillll."l.

Mobil - pipeline was constructed
in 1947 or 1948 and liability was
imposcd under 1969 rules, which
were not retroactive. State
cannol introduce new theory of
hubility ot uppeul (sbsolute
bubality). AMcle - their employce
cuused spilluge ond had sctusl
knowledye of where pipeline

wus luocaled. Accident cuoused
dischurge whnch give rise to
habihity,

Appca) from order or
Board. Affirmed us o
Mcle, reversed to Moubil,
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CIVIL PENALTY IMPLEMENTATION

PENNSYLVANIA (cont'd)

Case

Cilation

(Yecar of Statute and Penalty
Cuse) Suwject Matter Amount

Criteria; Basis for Penally

State Policy on Civil Penalties

Comments

Commw. of Pa., Depl. of Envt'l. Resources

v. Soulh Middleton Twp. Bd. of Supervisor

457 A. 2d 1011 (Pa. Commw. Ct. 1983)
§5691.1 et seq., $2,000
Clean Streams Law

Violation of terms of permit
to remove heavy underbrush
from creek where heavy
equipment would not be used
in creek; bulldozer was used
in creek causing erosion,
sedimentation and removal
of part of islund. Work done
in presence of township
officers.

State is to protect the public
interest through its police power,
and statutory means of enforce-
ment is through civil penalties.
Official immunity has no place
here because the suing party is
not a privale person. The town
officers agreed 1o the

the permit and knew of the vio~
lation of the terms. Therefore
this is not "unpredictable
liability™ which would protect
them from such civil penallies.

Board assessed civil
penally against town, but
none against town
officers. Department of
Environmental Resources
appealed
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CIVIL PENALTY IMPLEMENTATION

TEXAS

Case

Citation

(Year of Statute and Penaity
Case) Subject Matter Amount

Criteria; Basis for Penalty

State Policy on Civil Penalties

Comments

City of Galveston v. State of Texas,

518 S.W.2d 413 (1975)

hd §21.251
§21.252;
water pollution

$30,100

Discharge of sewage into bay:
failure to establish chlo-
tination facilities by
deadline,

State law requires no knowledge of
polluter to impose liabity. Jury
has discretion on the amount of
penalties and may take mitigating
factors into account, as they did
here in imposing the statutory
maximum in one situation, and the
statutory minimum in the other.

City appealed from tria}
court finding of lability.
Judgement affirmed.
Penalty amount broken
down as follows: $1,000
per day for 23 days of
violation = $23,000; $50
per day for 142 days of
noncompliance = $7,100,
total ~ $30,100.

Lloyd A. Fry Roofing Co. v. State,

524 S.W.2d 313 (1975)

Articles 4477-§
§§3.10(0), 4.02;
air pollution

$43,400 stack sampling;
$19,750 opacity

Failure to install stack-
sampling facilities on
Board's request; permitting
visible emissions of greater
opacity than allowed

Trial court awarded penalties
based on jury's answers. Decause
of reversals, appelate court did
not reach penalties issues.

Stack sampling penalty
reversed on grounds of
lack of jurisdiction.
(Board had not exhausted
primary jurisdiction.)
Opucity penaltly reversed
because of cxclusion of
some of defendant's
evidence and other
factors.
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CIVIL PENALTY IMPLEMENTATION

TEXAS (cont'd)

Case
Citation
(Ycar of
Case)

Statute and Penalty
Subject Matler Amount

Criteria; Basis for Penalty

State Policy on Civil Penalties

Comments

State v. Texas Pel Foods, Inc., 591 S.W.2d 800 (1879)

Articles 4477-5, $25,550
§4.02(a), 4477-6,
§19(b); Water Code
§21.253(b); air

and waler pollution

(see comments)

Operation of cooker without
permit; odors were emitted
from plant; company failed
to provide accurate fow-
measuring device for waler
transmitted to fields

Jury set penalty amount at statu-
tory minimum for each violation
it found, and determined penaslty
amount from this. Jury could
reasonably belive that defendant
would immediately apply for a
permit to avoid future imposition
of penalties such as the $23,900
assessed for that violation

State sued for injunction
and monetary penallies.
State won, defendant
appealed; appellale court
reversed injunction and
modified penalties;
Supreme Court reinstated
permanent injunction and
affirmed modified
penalties. Original
penalty set at $29,000 but
reduced because there
was no evidence cooker
was operated on Sunday.

City of Houston v. Clear Creek Basin

Authority, 589 S.W.2d 671 (1979)

§526.001 et seq.,
26.124. Texas
Water Code; dis-
churges of waste
water from treot-
ment plant.

not given

Unlaw(ul discharge of waste-
walers by sewage treatment
plant.

Issued not reached by courts.

Authority sued City; City
moved for summnury
judgiment which wus
granted; appellate court
reversed and reinanded;
Supremne Court reversed
and alfirmed district
court judgment. Case
held that locul govern-
ment may not sue for
violations outside its
grographic bounduries.
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CIVIL PENALTY IMPLEMENTATION
TEXAS (cont'd)

Case
Citation
(Year of Statute and Penalty
Case) Subject Matter Amount Criteria; Basis for Penalty State Policy an Civil Penalties Comments
Ag-Air, Inc.
Case reported from -- lllegal dumping of Stale aggressively pursues --
NAAG Envtl pesticides into drainage any violator of Texas
Protecilon ditches. environmental protection
R April, laws.
98); water
pollution
State v. Diamond Shamrock
Case from NAAG $175,000 Illegal dumping of hazardous --

report; September,
1984; solid waste
and water
pollution.

wastes and unauthorized
discharge of treatment
waslewater,

The Texas Attorney General's Office submitted information on these additional cases:

State v. City of Austin,

No. 359,468 (Travis County
Dist. Ct. 1984)

Texas Water Code
Violations

$100,000
(agreed final judment)

For violations at City's
Williamson Creek Waste-
waler Treatment Plant.

State v. City of Austin,

No. 375,605 (Travis County
Dist. Ct.), No. A-85-CA-413,
U.S. Dist. Ct., Western Dist.
of Texas 1985)

Texas Water Code
Violations

$10,000
(agreed finul judgment)

For actual and threatencd
violations at Cily's
Williamson Creek Waste-
waler Treatment Plant.
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CIVIL PENALTY IMPLEMENTATION

TEXAS (cont\d)
Case
Citation
(Year of Statute and Penalty
Case) Subjoct Matter Amount Criteria; Basis for Penalty State Policy on Civil Penaities Comments

State v. City of Austin
No. 383,063 ETnvE County
Dist. Ct. 1985)

Texas Water Code $10,000

Violations (egreed final judgment)
(raw spill from City's

sewage collection

system “junction

box")

State v. Arthur Bayer, individually

and d/b/a Spring-Bayer Waler System
No. 81-20379 "img County Bal.

Ct. 1986)

Drinking Water Act  $20,000
violations (State

Health Dep't

regulations)

-- Injunction for remedial
actions also issued.

State v. City of Canyon,
No. 27,364-A (Randall County

Dist. Ct. 1985)

Municipal Solid $30,000
Waste Act violations

-- Injunction for clean-up
operations and rehabili-
tation of older facility
also issued.

State v. Chaparral Steel Co.,

- No. 40,507 (Elis County Dist.

Ct. 1985)

‘Texas Solid Waste $75,000
Dispusal Act violalions

- - Injunction for reinedial
actions also issucd.
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CIVIL PENALTY IMPLEMENTATION
TEXAS (cont'd)

Cane

Citation

(Year of Statute and Penally
Case) Subject Matter Amount

Criteria; Basis for Penalty State Policy on Civil Penallies

Comments

State v. Chemical Waste Management
No. A-122,291 (Jellerson Eounly
Dist. Ct. 1985)

Violations of Texas  $1,000,000
Solid Waste Disposal
Act, Texas Injection
Well Act, and Water
Quality Control Act

Injunction for remedial
actlions also issued.

U.S.A., the State of Texas, and

the City of El Paso v. Chevron
USA, Inc,, No. 80-CA-265, US. Dist.
Ct., Western Disl. of Texas 1985)

Clean Air Act $4,530,000:

violalions $3,006,000 to U.S.A.;
$762,000 to Texas; and
$762,000 to E) Paso
(plus 10% interest)

State v. Chromalloy American Corp.,
No. 85-CI-0757 (Bexar County Dist.
Ct. 1985)

Improper hazardous  $50,000

waste management  (agreed (inal judgment)
and spills at two

facilities

Injunction for remedial
actions and installation of
proper procedures
management also issued.
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CIVIL PENALTY IMPLEMENTATION

TEXAS {(cont'd)

Case

Citation

(Year of Statute and Penalty
Case) Subjoct Matter Amount

Criteria; Basis (or Penalty

State Poliey on Civil Penalties

Comments

State v, Rex Clemons, individually
and d/b/a American Utility Co. and
Cresi Uillity Co., and Crest Sanltar
Co., No. 84-61497 (Harrls County Dist.

€L 1986)

Drinking Water Act  $17,500
violations (State

Health Dep't

regulations)

Inunction for remedial
aclions also issued.

State v. Formosa Plastics Corp.,
No. 85-10-11452 (Calhoun County
Dist, Ct. 1985)

NESHAPs violations $66,000
involving release

of vinyl chlorides

into air

Injunction to require air
pollution control equip-
ment also issued.

State v. Larry Pyks, individually

and d/b/a Chaparral Water System,

No. 5270 {Gillesple County DisL.
Ct. 1985)

Drinking Water Act  $16,190
violations (State

Health Dep't

regulations)

Injunction for remedial
actions also issued.

State v. Quality Service Railcar
Repair Corp. and G.E. Railcar Services
Corp., No. 32,011 (Eastland County
Dist. Ct. 1985)

Texas Solid Wasle $200,000
Disposal Act
viulalions

Injunction for closure
plan dlso issued.
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CIVIL PENALTY IMPLEMENTATION

TEXAS (cont'd)

Case

Citation

(Year of Statute and Penalty
Case) Subject Matter Amount

Criteria; Basis for Penalty

State Policy on Civil Penalties

Comaments

State v. Gibralter Chemical

Resources, Inc., No. 85-2139

{Smith County Dist. C1. 1985)
Texas Injection $80,000
Well Act violations

Injunction for site clean-
up and remedial actions
also issued.

Slate v. Kenyatta Sand & Gravel,
Inc., and James R. Green, No. 84-7525-K

{Dallas County Dist. Ct. 1986)

Unpermitted oper- $329,000
alion of municipal

solid waste site

near Grande Prairie

which allowed for on-

site ponding and no

final cover

Permanent injunction
requiring site remedial
action also issued.

State v. City of Lufkin,
No. 20,403-84-9 (Angelina
County Dist. Ct. 1984)

Actusal and $32,000

threatened (agreed final judgment)

violations of
Texas Water Code

Noncompliance at City's
Hurricane Creek Waste-
water Treatment Plant.




CIVIL PENALTY IMPLE MENTATION
WASHINGTON
Chart Supplied by Washirgton Department of Ecology
ENFORCEMENT ACTIVITIES - OCTOBER 1, 1984 THROUGH DECEMBER 31, 1984

Summary 1968 - 1984

Yeoar No. Amessed Paid Pending with Remitted/
AG-PCHB Mitigated Outstanding
1968 17 $14,300 $8,200 $ ——— $6,100 § —
1969 s? 36,200 20,950 — 15,250 —_—
1970 98 102,030 42,555 — 59,475 —_—
1971 59 90,100 30,020 —_— 60,080 —_—
1972 80 78,800 30,019 20,000 28,881 —_—
1973 79 59,900 52,450 —— 7,450 e
1974 52 50,900 33,025 _— 17,875 —
1975 39 21,750 16,750 — 5,000 —_—
1976 62 46,975 36,925 — 10,050 —_—
1977 82 87,078 64,475 —_— 22,600 —_—
1978 117 402,450 273,975 —_— 128,475 —_—
1979 138 196,100 145,778 50,325 —
1980 i4 175,685 132,635 1,250 40,800 1,000
1981 107 175,550 130,900 4,050 35,200 5,400
1982 70 70,826 47,250 2,600 19,976 1,000
1983 83 146,300 76,000 6,000 21,750 12,350
1984 131 442,250 203,950 77,250 11,800 149,250
Total 1,382 $2,197,291 $1,345,854 $111,150 $541,087 $199,200

Money received October |, 1984 through December 31, 1984 for:
Penaities amessed during:

1978 $ 2,500.00

1984 $ 61,400.00

Total $ 63,900.00

Resource Damage Claims assessed during
1984 $1,104.12
Total Actions for 1984:

No. of Total actions Penalties Penalties
Ist 2nd/3rd  4th Total Agsessed Paid

Air Quality 8 42 17 65 $ 127,150.00 $ 98,400.00

Flood Control 1 1 0 2
Well Construction and

Licensing 30 49 73 152

Water Resources - 0 13 6 19 100.00 100.00

Water Quality 49 223 47 319 259,500.00 94,950.00
Shorelines 0 0 1 1

Hazardous Waste 4 19 8 31 $5,500.00 10,500.00

Resource Damage Assessment 0 1 1 2 2,373,47 1,104.12
Total 90 348 153 581

121
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CIVIL PENALTY IMPLEMENTATION

WISCONSIN
Case
Citation
(Year of Statute and Penalty
Case) Subject Matter Amount Criteria; Basis for Penalty ~  State Policy on Civil Penalties Comments

The following are all Wisconsin cases reported in the National Association of Altorneys General Environmental Protection Report. Many do not give dollar
amounts and only describe the case and the topic of case, without statutory citations or case names and citations. They are listed by the name reported

Jor-Mac Corp.; not given Emission of volatile organic State asks for civil

air pollution; compounds into the air (over forfeitures and penalties.

January, 1985 20 tons annually).

Proctor & Gamble; $39,100 Bark-burning unit of paper Lawsuit settled out-of-court. 34 days of operating

air pollution mill failed to meet air without a permil

December, 1984 qualily standards. Operation $1,000 per day = $34,000,

without a permit. plus 15% penaity of

$5,100

Ed's Masonry & not given Operation of unlicensed State asks for civil

Trucking; solid hazardous waste site, and forfeitures, penalties,

and hazardous other regulations violations. costs, restoration and

waste; July 1984 cleanup costs, and a
groundwater monitoring
program.

James B. Downing $87,500 Past violations of dis- Lawsuit settied out-of-court.

Company; waslte Dis- charging wastes into the

churges into stream; Milwaukee River.

July, 1984

Wausau Paper Co.; $23,500 and costs Violation of sulphur dioxide Air quality standards are set to

air pollution; and assessments emission standards of 47 protect public health and prevent

June, 1984 separale occasions. harm to the environment.

Phillips Plating $14,050 Exceeding effluent limits State took criminal action and Plus $8,000 for

Corporution; water for copper, nickel, got conviclions; also filed this monitoring, and to take

pollution; March, chromnium and hexavalent civil action, remedial clean-up

1984 chromium, Ineasures.

Nuclear Engincering  $1,000 to state school Improper handling, storage Court settlement. Also paid $2,500

Scrvices, Inc. and fund. and disposal of PCUy reimbursement costs for

National Intcriors; investigation.

PCH contamination;
March, 1981
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WISCONSIN (cont'd)

CIVIL PENALTY IMPLEMENTATION

Case
Citation
(Ycar of Statute and Penalty
Case) Subject Moatter Amount Crilteria; Basis for Penalty State Policy on Civil Penallies Comments
City of Monroe, not given Noncompliance with compliance State will not allow city to Suit asks for civil
Wisconsin; sewage schedule; violation of permit “drag ils feet” on improvements forfeitures of up to
treatment; dischurge levels. to plant. $10,000 per day for each
February, 1984 day of violation.
Waste Control, not given Failure to close and maintain Suit asks for forfeitures
Inc.; solid wuste; landfill site properly in of up to $5,000 per day
Junuary, 1984 violation of agreement for each day of violatlion.
reached at time of closure,
Frigo Checse Corp.; $15,000 Violations of state water Lawsuit settled out-of-court.
wutcr pollution; pollution laws.
December, 1983
Weychauser Co,; $445,900 Illegal discharge of pollu- "A discharger must strongly When mandatory stautory
waler pollution; forfciture tants on more than 400 consider environmental penalty assessments are
November, 1983 occasions. Compuny displayed  and health hazards.” added to the forfeiture,
utler disregurd (rom law the total penalty excecds
and deliberately continued $500,000.
production when they knew
they were in violation.
Rosen Metals, Ine.; not given Deposit of motor vehicle and
hazardous waste industrial casings at unlicensed
dumping; September, dumpsite.
1983
Scrap Processing not given Discharges of hazardous Suit asks for up to
Company, Inc., substances. $10,000 per day of
wauter pollution; violation,
Murch, 1983
City of Pruirie du not given Falsilication of monitoring Suit asks for up to

Chien and Super-
intendant of city
scwage lreatment
plunt; walter
pollution; Alurch,
1983

reports.

$10,000 per day of
violation.
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CIVIL PENALTY IMPLEMENTATION

WISCONSIN (cont'd)

Case
Citation
(Year of Statute and Penaity
Case) Subject Matter Amount Criteria; Basis for Penalty State Policy on Civil Penalties Comments
Uniroyal, Inc. and not given Disposal of toxic, hazardous Suit asks for forfeitures
Waste Management and other solid wastes in from $10 to $5,000 for
. of Wisconsin, Inc.; gravel pits, each violation of
) toxic waste; March, hazardous substance law.
1983
Village of LaFarge;  $11,400 Violation of discharge Lawsuit settled out-of-court. Village also must pay
water pollution; permits., $15,200 minus $5,000
February, 1983 previously spent of
sewage treatment
improvements.
Wisconsin Electric $15,000 Discharge of 42 tons of Lawsuit settled out-of-court. Total forfeiture of

Power Co,; water
pollution; January,
1983

flyash into Lake Michigan.

$17,000 less credit for
remedial measurcs by
WEPCO.




APPENDIX
ANALYSIS OF STATE CIVIL PENALTY AUTHORITIES

A Report prepared by the
Environmental Law Institute
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by the Environmental Law Institute
1616 P Street, N.W,
Washington, D.C. 20036

September 30, 1986
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ALABAMA CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments
$ Go Enfarces
WATER Judicial $22-22-9 $10,000/ $100 Alabama Ala. Dep't of Violation of any Civil action for dainages
violation and Dep't of Envt'l Mgmt order, rute, regula- may include punitive and
for each day Envtl through Atty. Gen. tion or permit; dis- compensatory damages
of continuing Mgmt Fund or district charge of sewage or in cases of wilful or
violation atlorney other wastes into wanton conduct; com-
waters without pensatory alone if
permit. negligence was cause,
See also §22-22-9(g) re
pollution resulling in
death of fish or wildlife.
DRINKING Judicial  §22-23-52  $5,000/ -- " . Violation of any rule, --
WATER violation and order, regulation,
for each day variance or exemption.
of continuing
violation
AIR Judicial  §22-28-22  $10,000/ -- " . Yiolation of air Knowing violations
violation and pollution control result in crisninal
for each day of act, rule, order, penalties.
oonlinuing violation or regulations.
HAZARDOUS Admin. §22-30-19  $25,000/ -- " Dep't of Envt'l Seriousness of Assessed penalties must

WASTE

violation and
for each day of
continuing violation

Mgmit through
Alty. Gen.

violation, good

faith efforts to
comply, failure to
take corrective action
considered. Viola-
tion of order only.

be collected by con-
mencing civil action.
Compromise and settle-
ment of penally
available.




GENERAL

ALASKA CIVIL PENALTY STATUTES

Comments

Type Section Max § Min § Where Who Criteria
$ Go Bnforces
Judicial §46.03.. $100,000/ $500/ State Dep't of Envt'l Assessinent reflects: (1)
760 (a) initial initial Conservation, Atty. reasonable compensation

violation, violation Gen. (sum assessed  (liquidated desmages) for
$5,000/ by court) adverse envt'l effects
each day determined by toxicity,
thereafter degradability and

dispersal characteris-
tics of substance dis-
charged, sensitivity of
receiving env't, and
degree of degradation
of existing envt'l
quality; (2) reasonable
costs incurred by state
in detection, investiga-
tion and attempted
correction of violation;
(3) economic savings re-
alized by person in non-
compliance. "Economic
savings" means that sum
which a person would be
required to expend for
planning, acquisition,
siling, construction,
installation and opera-
tion of facilities
necessary to effect com-
pliance with standard
violaled (§46.03.760
()8

" $46.03. -- -- " . --
760 (e)

Re: Civil actions for causing
pollution, violating envt'l
protection chapter, regulations,
permits or orders of Dep't except
radiation and haz. wasle viola-
lions. Actions not used for
punitive purposes except when
needed 1o deter future noncom-
pliance under $46.03.760 (fX4)

re radiation and haz. waste
violationa. Court, upon its own
or dep't motion, may deler
assessment of all or part of
economic savings (actor condi-
tioned upon person complying
within shortest feasible time,
with requirement {or which a
violation is shown. §§46.03.

760 (b), (c)- Alaska Admin. Code,
Title 18, Ch. 70 at 18 AAC 70.086
states: in deciding whether to
initiate water quality enforce-
ment actions Dep't will consider
whether aclivity was conducted in
compliance with permit condi-
tions, engineering plans or best
mgmt praclices.

Section provides that in addition
to liability under §§ 46.03.760 (a)-
(d), a person who violates
§546.03.740 - 46.03.750 (re oil
pollution and ballast water
discharge) is liable under
§46.03.822 (strict liability for haz
substance discharge) for full
amount of actual damages to
state, including direct and
indirect casts associated with the
abatement, containment or
removal of pollutant, resloration
of env't to its former state and all
incidental admin. costs.
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ALASKA CIVIL PENALTY STATUTES (continued)

Type 8ection Max § Min § Where Who Criteria Comments
$ Go Enfarces
BADIATION Judicial $46.03. $100,000/ $500/ Stalte Dep't of Envt') Violations of radiation --
AND HAZ, 160 (0) initial initial Conservation, Atty. and hazardous waste
WASTE violation, violation Gen. (sum assessed  protection provisions
$10,000/day by court) (SS 46.03.250-.314),
therealter orders, permits, approvals
or acceptances. Crileria
same as listed in General
Section 46.03.760(a) plus
additional factor: the need
for an enhanced civil penalty
to deter future noncompliance.
§46.03.760 (f).
OlL Judicial  §46.03. $10/gal -- Qil Spill . Schedule of penalties For grossly negligent or inten-
POLLUTION 758 (b) of oil Mitigation varies re: toxicity, tional acts or if discharger did not
enlering Account degradability and lake rcasonable cleanup measures,
freshwater dispersal character penally is determined by multiply-
env't with istics of oil, sensitiv- ing maximum fixed penalty by a
significant ity and productivity factor of five. For unpermitted
aquslic re- of receiving env't. discharges in excess of 18,000
sources; Maximum penalties gallons joint and several liability
$2.50/gal apply to discharges in atlaches at maximmum allowable
entering most sensitive areas by regulation or $100,000, which-
estuarine, with decreasing penal- ever is less, to: owners, lessees
intertidal lies for less sensilive and operators of commercial or
or conflined areas. See reguls- industrial facililies; owner or
saltwater tions at Alaska Admin operator of vessels; owner of oil
env't; Code, Title 18, Ch. 75, carried as cargo (see $46.03.758
$1/gal esp. 18 AAC 75.570: (e) (2) (B)); and lessee of tract
entering Schedule of Civil and operator of offshore plat-
unconfined Penalties. forms (§46.03.758 (e)). Court
saltwater shall deduct from penalties
env't, that amount of oil removed by
public cleanup unless cleanup under-
land or taken by gov't agency. Evidence
freshwaler of miligating circumstances
env'l without relating to effects of discharge
significant on environment may be received
aquatic and cowrt may reduce or totally
resources. eliminate penally. Liability under

this section is in lieu of liability
under §46.03.760 (a). For
unpermitted discharges of 18,000
gallons or less, liability atlaches
under §46.03.760 (a); however,
cowrl may imposc penally of less
than $500 for dischurge
(§46.03.758 (i)).
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DRINKING
WATER

AMERICAN SAMOA QQVIL PENALTY STATUTES

Type Section Meax § Min § Where Who Crileria Comments
$ Go Enfarces
Judicial §25.3010 $1,000/ -- -- Director of Violation of Penalty is far willful violation.
day Itealth Agency statute.
$25.3010 $1,000/ -- -- . Violation of Penalty is for willful violations
day emergency or failure or refusal to comply
orders {or with orders.
imminent
hazards.
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ARIZONA QQVIL PENALTY STATUTES

Type 8ection Mex § Min § Where Who Criteria Comments
$ Go Enfarces
WATER Admin §36-132 $20/day -- -- Department of  Violation of Statute is general in describing
- tlealthServices terms of cease Department's duties. This sub-
{See also and desist section deals only with onsite
R9-21-213: order, or know- wastewaler treatment
Enforcement by ing operation facilities.
Water Quality of a facility
Contral in violation
Cowncil) of standards.
Judicial $36-1864.01 $10,000/ -- Water Quality Attorney Violation of --
day Assurance General water quality
Rewvolving Fund regulations
or orders.
AlR Judicial  §36-1720 $1,000/ $50/day -- -- Violation of --
(state) day article or any
rule, reguation
or order.
. §36-789 $300/day $50/day -- -- -- --
(county)
HAZ. WASTE Judicial §36-2824(A) $10,000/ -- Hazardous Waste Attorney Violation of --
day Trust Fund General article or
permit, rule,
regulation or order.
8OLID Judiciad  §36-3151(B) $1,000/ -- -- -- Violation of solid All critesia deal with actions
WASTE violation waste regulalions; at a public facility. Note that

open burning with-
out veriance;
scavenge, damage
or destroy signs or
dump solid waste
on public or
privete land

under §36-3135 authorized
cities and towns may provide
for civil and criminal penallies
for local solid wasle violations.
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ARKANSAS CIVIL PENALTY STATUTES

Type Section Max$ Min$ Where Who Criteria Comments

$ Go Enfarces

AIR Admin.  §82-1909, $5,000/day -- Emergency Dep'tof The lollowing crileria This is a general stalute made

Reg.#7, 85 Response Pollution apply to penaity assess- applicable to air by §82-1940.

Fund (until Control & ments for air, waler, Costs and damages available.
it contains Ecology solid and hazardous waste Authority for State Clean Air
$150,000) and underground injection programs.
then lo control violations:
Remedial seriousness of noncompli-
Action Trust ance and its effect on
Fund env't, including degree

of risk or harm to public
health; whether cause was
unavoidable accident;
violatoe’s cooperativeness
and efforts to correct;
history of violator in taking
all reasonable steps to
correcl noncompliance;
violator's history of

previous documented viola-
tions within last six months,
regardliess of whether admin.,
civil or criminal proceedings
commenced therefore; whether
cause was intentional act or
omission on part of violator;
economic benelit; whether
investigation enforcement
aclion has resulted in unusuai
or extraordinary costs to Dep't
or public; whether any part of
noacompliance is attributable
to action or inaction of state
gov't itsell. Regulation No.7,

§9.
HAZ. WASTE Admin. §82-4213, $25,000/dsy - - " Pollution See Alr, in general Know- May also recover related costs of
Reg. #1, Control ingly making false state- investigation and cleanup.
§6 Commission ments, disposal of hazar-

dous wastes at unlicensed
facility, or o store, trans-
port or treat hazarduus waste
contrary to Lhe Act or rules.

BRCRA Admin. §82-4223 $25,000/dsy - - " Pollution See Air, in general. May also recover costs of
Control Teansportation of hazar- investigution, clesnup and
Commission  wastes into stutes for compensation for actual
{or disposal in state damages.

transportation or out of

state Dep't permission,

or transportalion to another
state, all unless in uccordance
with interstate agrecments.
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ARKANSAS CIVIL PENALTY STATUTES (continued)

Type Bection Max § Mio$ Where Who Criteria Comments
$ Go Enforces
STATE . Admin. Act 452  $25,000/ -- Emergency . To knowingly make false --
SUPERFUND of 1985  day Response statement; to violate the
Fund Act, order, regulation, or
rule, to fail Lo implement
response aclions in accordance
with representations made
by lisble persons.
REMEDIAL Admin. Act 479 $25,000/ -~ Remedial " To knowingly make false --
ACTION of 1985 day Action statement, or to violate
TRUST Trust Fund any order issued by Dep't.
FUND ACT
NPDES/ Admin. §S, $5,000/day -- Emergency - See Air, in general Any violation of these regulations is
WATER Regulations; Response subject to §82-1909 penalties, and
Reg. 07, S7. Fund then to Reg. #7.
Remedial
Action Fund
80UD Admin. Reg. 87, $5,000/day - - . . See Air, in general --
WASTE §4; Violations of state solid
$62-2711 wastes statute (§82-2701)
or code.
(17104 Admin. Reg. #7, $5,000/day -- o b See Air, in general --
1] Violations of underground

injection control code,

Part | of statle water and
air poll. control act,
violations of permilts,
orders, rules or agreements.
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CALIFORNIA CIVIL PENALTY STATUTES

Type Seclion Max § Where Who Crileria Comments
$ Go Eaforces
TOXIC Judicial §39674 $10,000/ -- State Air Yiolations of Art. Re: Control of toxic air
AIR (Health day Resources 4- Coutrol of Toxie contaminants. No liabil-
and Safety Board, Air Contaminants, ity if affirmative defense
Code) Atty. Gen. Ch. 3.5 of Part 2 - of nonnegligent or uninten-
State Air Resources tional conduct.
Board, Div. 26- Air '
Resources. (Far viola-
tions of rules, regula-
tions, emission limita-
tons ar permit conditions
adopted thereunder.)
NONVEHIC- Judicial §542402 - $1000/ (1) Actions on Atlly. Gen., Extent of harm caused Violations re: Nonvehicular air
ULAR AIR 42406 day behall of district district by violation, nature pollution control (Part 4, Div.
(by Atly. Gen.): atty., and persistence of 26); §42316 (City of Los Angeles;
1/2 of penalty atly. in any  violation, length of mitigation of air quality impacts
collected is paid to district time over which viola- on water aclivilies; reasonable
district treasusrer, where viola- tion occurs, {requency fees imposed by Great Basin air
1/2 w0 state tion occurs of past violations, pollution contro) district); or
treasurer for deposit (in court of  record of maintenance, any rule, permit or order of any
in General Fund (2) competent unproven or innovative district, district hearing board or
Actions on behalf of jurisdic- nature of control equip- state board issued pursuant to
state board (by Atty, lion)® ment, and correclive Part | {commencing with §39000)

Gen.k entire penalty
collected paid to
slate Ureaswer for
depasit in General
Fund (3) Actions by
disL. atty. or alty.
for district: entire

provides that civil penalty

penalty collected is

paid to district treasurer.

action, if any, laken
by defendant.
(See §42403.)

to Part 4 (commencing with
§41500). Actions for civil
penallies preclude prosecution
under misdeineanor penally
section (§42402) for same
offense. No liability if
alfirmative defense of non-
negligent or wnintentional
conducl. §42406 provides that
civil penaity imposed on opera-
tion of vessel shall be secured by
a district's lien on the vessel
Injunctive relief available for
violations (§41513). Penalties
under this section apply 1o pro-
hibited acts of non-agricultural
burning (§541800-41812). Re
egricultural burning: in addition
10 §42400 penalties, the cast of
putting out fires caused by vio-
lation of the orchard and citrus
grove heater provision ($41860)
will be imposed upon violators of
that section. Penally provisions
are also applicable (in general) 1o
violalions of gasoline cargo tank
and vapor contro) laws (§§41950-
41974). (For alternatives to
cruninal penalties sce $41970.)

¢ Forty-five locul air pollution control districts have prunary suthorit:

= nunvehicular sources of emissions,



CALIFORNIA QVIL PENALTY STATUTES (continued)

Comments

Type Section Maz ¢ Min § Where Who Crileria
$ Go Enforees
NONVEHIC- Judicial §42401 ° $6000/ -- " ® Intentional or Re: Abalement orders prohibiting or
ULAR AIR day negligent viola- limiting discharge of air contaminants
(con't) tion of abatement into the air. .
orders issued by
district (§42450),
by hearing board,
(§42451),0r by state
board (§41505).Criteria
same as above, $4240).
WATER Judicial §4033 (a) $5000/ -- -- Dep't of Failure to comply Far §4033 subsections (a), (b) and (¢) civil
AND WATER (Health violation lealth with primary penalties may be imposed when any person inten-
SYSTEMS and Safety Services re-  drinking water lionally or negligently violates cease-and-desist
(DRINKING Code, Ch. 7 quests Atty. standards. Crileria orders issued, reissued or amended pursuant Lo the
WATER) of PL | Gen. to pe-  for assessments provisions of section 4031. Note that Part 2
(Sanitary tition court  under §4033 (a), (Garbage and Refuse Disposal) of Div. 5 - Sanita-
Provisions) to impose, (b) and (ck ex- Lion, of the Health andSafety Code contains Ch. 4
of Div. 5- assess and tent of harm, on Pollution of Waters and Public Places.
Sanitation) recover nature and persis- Violations of this chapler — including dumping
penallies tence of violation, garbage in navigable waters or the ocean, con-
(54034). length of time tamination of water supplies by livestock, and
over which viola- other discharges into waters — resull in the mis-
lion occurred, and demeanor penally. See §§4400 - 4485.
any corrective
aclions taken.
Judicial  $4033 $250/ -- -- " Failwe to --
(b) violation to comply with
any secondary
drinking water
standards.
Judicial  §4033 $50 -- -- - Failwe to comply --
(c) with any drinking

water standard,
dep't rule or regula-
tion that has only

minimal relationship

to health of users.
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WATER
QUALITY

CALIFORNIA QUVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Enfarces
. Admin. $13350 $5000/ -- State Water Regional Far intentional or negligent Re: Discharges that occwr and
Judicial  (d) day Pollution boards violations of cease and desist cleanup and abatement order is
(Water adminis- Cleanup and  assess orders, cleanup and abatement issued pursuant to §13304.
Code) tratively, Abatement administra-  orders or waste (including oil Principles of contribution and
$13350 (d) Account of tive penal-  or petroleum residues) dis- comparative faull apply to
(1); $15,000/ the State tlies pursu- charge requirements, orders or judicial proceedings (§13350(i)).
day Waler ant to §§ prohibitions. Strict liability §13350 (j) states that remedies
Judicially, Quality 13323-13327. for unlawlul discharge of hereunder are in addition to all
§13350 (d) (2) Control Superior hazardous waste into or on civil and criminal remedies,
Fund courls waters of state that crestes except that no liadbility shall be
(admin- assess pollution or nuisance. Factors recovered under §13350 (b) (re
istered by judicial considered in assessing admin- hazardous substance discharges
state water penallies istrative penalties are listed into waters) for any discharge
resources pursuant to  in $13327 which slates: "In for which liability is recovered
contro) §S 13350 - determining the amount of under §13385 (see below). Penal-
board). 13351 and civil liability, the regional ties issued pursuant to orders
§$ 13360 - board, and the state board are (0 be paid within 30 days.
13361 upon  upon review of any order See, e.g., $13323 (d)
petition pursuant to Section §13324, Note: The State Board has not yet
by Atty.Gen. shall take into consideration adopted regulations establishing
al request the nature, circumstance, ex- “reporiable quantities” of hazard-
of regional tent, and gravity of the viola- ous substances. Thus, under
or slate tion, or violations, whether Water Code $13050 (p)(2)(D) there
waler re- the discharge is susceplible is not yel strict liability for dis-
source 1o cleanup or abatement and charge of haz. substances to land
control with respect to the violator, that results in discharges to
boards. the ability to pay, the effect groundwater. See also the follow-

on ability to continue in
business, and voluntary cleanup
efforts undestaken, any prior
history of violations, the

degree of culpability, economic
savings, if any, resulting fromn
the violation, and such other
matters as justice may require.”
In judicial proceedings the

court shall take all relevant
circumstances into consideration
including: extent of harm, nature
and persistence of violation,
length of time over which viola-
tion occurs and correclive action,
il any, taken by discharger
(§13350 (g)). Additionally, $13351
lists factors lo be considcred in
imposing liability under this
chapter (i.e., Ch. 5- Enforcement

and Implementation). These include:

"the nature, circumstunce, extent

ing sections relating to hazard-
ous wasle discharges: 25189.5,
25181, 251915 and 25195.
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CALIFORNIA QVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Crileria Comments
$ Go Enfarces
WATER and gravity of the violation or
QUALITY violations, whether the discharge
{con't) is susceptible to cleanup or abatement,
and, with respect to the violator,
the sbility to pay, the effect on
ability to continue in business,
any voluntary cleanup efforts under-
taken, any prior history of viola-
tions, the degree of culpability,
economic savings,if any, resulting
from the violation, and such other
matlers as justice may require.”
Admin  §13350 $10/ -- " ” . Re: Discharges that occur and
Judicial (e) gallon cleanup and abatement orders are
of waste ot issued pursuant to $13304.
discharged
(sdmin. penality),
$13350 (e) (1);
$20/gallon of
waste discharged
(Judicial penalty),
§13350 (e) (2)
. §13350 $1000/ -- . - . Re: No discharge but order issued
(4] day by regional board is violated
(sdmin.,
$13350 (1) (V);
$10,000/day
(judicially)
§13350 (D (2)-
WASTR Admin. §§13261 $ 1000/ -- ® . Failwre to furnish Violations are misdemeanors and
DISCHARGES Judicial  (a), (b) day or district report required may also result in civil liability
(re Water (admin., attorney by §13260 when under §13261 (b).
Quality) §13261 (b) (1)} requested by
$5000/day region.
(Judicial, 13261
(b) (21
. §$131261 $5000/ -- " . Haz. wasle dischargers Violalions are misdemeanors and
{c), (d) day or district who knowingly or wilfully may also resull in civil liability
(admin., attorney furnish (alse reports, who under § 13261(d). This subdivision
§13261 (d) fail to file reports or who is notapplicable 10 waste dis-
(1)); $25,000 withhold material inforina- charges subject to §§ 13370-
(udiciul tion. 13389. See below.
§13261 (J) (2))
" §13265 $1000/day - - " " Violations of Violalions are misdeineanors and
(s), (b) (admin., or district §13264 (i.e, niay result in civil lisbility under
§13265 (LX) altorney restrictions on $13265 (b)
$5000/dsy new discharge or
(judicial, material change

$1326%5 (L)(2)

in discharge).
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CALIFORNIA QQVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Enforces
. §§13265 $5000/day - - " . Discharging haz. Violations are misdemeanors and
(e), (d) (edmin., or district wasle in violation may also result in civil liability
§13265 (dX1)); attorney of $13264. under §13265 (d). Liebility not
$25,000/day (judicial, imposed if discharger is non-
§13265 (d) (2)) negligent and files report of
discharge with board, or if
regional board determines §13264
violation was insubstantial. This
liability provision is not applicable
to wasle discharge subject o
$§§13370 - 13389. See below.
Admin. §§13268 $1,000/ -- " . Failing or refusing to Violations are misdeineanors and
Judicial  (a), (b) day or district furnish technical or may also result in civil liability
(admin., attorney monitoring program report under §13268 (b).
§13268 (b) re water quality (§13267
(1)); $5,000/day (b)) or falsifying any
(Judicially, information therein.
§13268 (b) (2)
. §§13268 $5,000/ -- " . Any person discharging haz. Violations are misdemeanors and
{c), (d) day (edmin., or district waste who knowingly fails may also resull in civil liability
§13268 (d) (1); attorney or refuses Lo furnish under §13268 (d). Nol re waste
$25,000/day technical or monitoring discharge subject to §§13370-
(Judicially, program reports required 13389. See below.
§13268 (d) (2)) under §13267 (b), or who
knowingly falsifies any
information provided therein.
NPDES/ Judicial  §13385 $15,000/ -- State Water  Atty. Gen. Unlaw ful discharge of pollutants Re: Discharge occurs and clesnup
DREDGE (a) (1) day Pollution at request or dredged or fill material; and abatement order is issued
AND Cleanup and  of regional violations ol cease and desist pursuant to §13304. Note: With
PLLL Abatement or state orders or cleanup and abatement respect (o violations of waste
(re Water Account boards orders, prohibitions, waste discharge requirements of cease
Quality) pelitions discharge requirements, dredged and desist orders, remedies
superior or fill meterial permit, under §13385 are in lieu of civil
cowrt o effluent limitations, water manelary remedies provided
impose, quelity limitations, nat'l for in $§13350. Sec §13386 (c).
assess and standards of performance, pre- See §13387 (a) and (b) for
recover treatment or toxicity standards, criminal penalties.
penalties or §13382 violalions re wells
(§13386(a)). and groundwater pollution.
. §13385  $20/ -- " . . Re: Discharge occurs and cleanup
(0) (2) gallon of and abatement order is not issued.
waste discharged
" $13185 $10,000/ -- " " L Re: No discharge but order of
(a) (3) duy regional board is violated.
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CALIFOBNIA CIVIL PENALTY STATUTES (continued)

HAZARDOUS Judicial
WASTE

Type Section Maz § Min § Where Who Criteria Comments
$ Go Enforces
$525189 $25,000/ -- 50% to City Atty.,, Intentional or § 25191.7 stales that any person who provides
(a), (b) violation Ilaz. Waste Dist. Atty.,, negligent false information materially contributing 1o
(Health or, for Control or Atly.Gen. representations imposition of civil penallies for violations of
and Safety continuing Account of at request in labels, permils, §$ 25189 (a),(b), or (c) shali be paid & reward
Code, Div. intentional General of State manifests, records, by the Dep't equal to 10% of amount of
20-Misc. violations, Fund, Dep't of or other documents penalty collected, not to exceed $5000.
Health and for each day 25% to Health such as applica- §25192 (b) states that if a reward is paid
Safety of continuing office of Services tlons or reports pursuant to §25191.7, the amount of reward
Provis- violation. city atty., (§25189 (a)) shall be deducted from amount of civil
fons, Ch or Ally. Intentional or penaity before amount is apportioned
6.5- Haz. Gen. (which- negligent violation pursuant to §25192 (a). The haz. waste
Waste ever brought of chapter, permit, control law also authorizes criminal
Control) the action), rule, regulation, penallies and rewards for supplying
25% to Dep't of standard or re- material informalion contributing to
lealth Services quirement, except convictions,
and used to as provided in Note also that § 25188 authorizes a maximum
fund enforce- §§25189 (c) or (d) $25,000/day civil penalty for failure to
ment activi- (see below). comply with a schedule of compliance.
ties by locsl
health officers
pursuant to
§25180. §25192 (a)
" §25189 $25,000/ $1,000/ " . intentional Violator may be ordered to disclose the fact
(¢) violation violation disposal or of this violation or these violations to those
causing disposal persons as the cowl may direct. Lach day
of any haz. or the deposit remains is 8 separate addilional
extremely haz violation unless person immediately (iles
waste at report of deposit with Dep’t and is complying
unauthorized point. with order issued by director or court for
cleanup.
" §25189 $25,000/ -- " " Negligent disposal " .
(d) violation or causing disposal of
any haz. or extremely
haz. waste at unauthorized
point.
- §25189. $10,000/ -- " . Making false No person may be liable for a civil penalty
2 (a)(d) violation statements or imposed under this section and for a civil
und for each representations penalty imposed under §25189 for the same
day of con- in labels, permits, act or failure to act ($§25189 (J))

tinuing viola-
tion therealter.

manifests, records,
applications or

other documents.
Violations of chapter,
rules, ete., except as
provided in §§25189.2
(c) or (d). Sec below.




CALIFOBNIA CIVIL PENALTY BTATUTES (continued)
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Type Section Max § Min § Where Who Criteria Comments
$Go Bnforees
HAZARDOUS * §25188. $10,000 -- " - Disposal or
WASTH 2 (c) causing disposal Violator may be ordered to disclose the fact
(cont'd) of any haz. or ex- of violation to those persons as court may
tremely haz. waste direct. Each day deposit remains is separate
at unauthorized violation unless person immediately files
point. report of deposit with Dep't and is complying
with order issued by director or court for
cleanup.
. §25198 25% -- " " Knowing violations .-
of fair of §25221 (a)
market (application for
value of designation as haz.
land and wasle property or
improvements, border zone property)
25% of sale price or §§25232 (a) or (b)
of land and (prohibited actions on
improvements, or land without specific
$50,000, whichever variance).
has been established
and is greatest.
(re Toxic Judicial  §25208. $10,000/ $1,000/ a Regional Pailure to file required hydro- Re: Surface impoundments
Pits) 8 (a) day day board shall  geological assessment report (Art. 9.5 of Ch. 6.5 - liaz. Waste
report report submit any with regional board (notwith- Control Law)
is not is not report which standing §25189). Criteria for
received received contains §§25208.9 (a) and (b): Extent
false infor-  of harm caused by violation,
mation to nature of violation and period

State Board of time over which it occurred,
for Geolog- ([requency of past violations,
ists and and corrective action, if any,
Geophysicis- taken by person.

ts for

disciplinary

action

pursuant to

§7860 of

Business and

Professions

Code or to

State Board

of Registra-

tion for

Professional

Engineers and

Lond Surveyors

for disciplinary

action pursuant to

§ 6775 of Business

and Professions

Code, a5 approprialc

(§25208.9 (d)).
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CALIFORNIA CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Eaforees
(re Toxic Judicial  §25208. $25,000/ $2,000/ . . Submitting false -
Pits) 0 (b) day day lalse information to
false information regional board,
informa- goes uncorrected
lion goes
uncorrected
(re Disposal) Judicial $§25243. -- -- (See Dep't of Unlawful haz. Owner, lessee or lessor of affected land
on Public 3 comments.) Health waste disposal. may recover compliance costs from
Land) Services, responsible party; lessee who Is not
plaintiff. responsible for unauthorized disposal may
recover compliance costs from owner if
responsible party cannot be located or is
unable to compensate lessee for casts. All
[easible civil and criminal actions may be
pursued
UNDER- Judicial §25299(a), $5,000/  $500/ Haz. Waste Dep't of Operating or owning Res Liability of owners and operaltors of
GROUND ®) day day Control Itealth wpermitled storage underground siorage tanks. Penalties are
STORAGE OF Account, Services, tank; failure to: in addition to other civil and criminal
HAZARDOUS General Fund Regional monitor tank, maintain  penalties and remedies under chapter;
SUBSTANCES or local Water record, report un- criminal penalties suthorized
vt Quality authorized release,
varies) Board, city, properly close tank,
county and  obtain permit, repair tank;
enforceable abandonment or improper
by respec- closure; knowing failwe
tive attys Lo take reasonable steps
in courl, to assure compliance.
Criteria for cowrt 10
consider: extent of
harm or potential harm,
natwe of violation
and period of time
over which it occurred,
frequency of past viola-
tions, and corrective
action, if any, taken by
permit-holder (§25299 (d)x
Judicial  §13173 $5,000/  $500/ State State Failure 10 submit haz Re: Storage of haz. substances in concrete
(Water day day Water Poll Water Board, substance storage sumps, nonvaulted buried tanks or other
Code) slate- slate- Cleanup and  Atly. Gen. statement and (ee underground containers (except as provided
ment ment Abatement {per container) in §13174 - Underground farm storage tanks
not not Account storing fuel)
recd recd
" S13173 $20,000/ $2000/ " " Submitling (alse "
day false day falsc information to Bourd
informa- infurma-
lion goes tion goes
wicofree-  uncorrec
ted ted
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CALIFORNIA CIVIL PENALTY STATUTES (continued)

this section.

Type Section Max § Min$ Where Who Criteria Coaments
$ Go Bnfarces
HAZARDOUS -- -- -- -- - - -- -- The California Hazardous Substances Act
SUBSTANCES (Ch. 13 of Div. 22 of the Health and Safety
(in general) Code) authorizes criminal penalties for
violations of its provisions which include
manufacturing, importing and selling
misbranded or banned har. substances or
tampering with labels, etc. Note also that
the Revenue and Taxation Code contains Part
22 - the Hazardous Substances Tax Law which
provides penalties for nonpayment of taxes on
generation of waste and for failure to lile
relurns or required reports.
Additionally, §25343 imposes a $500 civil
penally for failure to file annual disposal
report required under §25342. There is a
maximum $25,000 penalty for $§25358 viola-
tions, such as intentionally making lalse
statements or refusing to provide information
in reports.
OlL Judicial  §151, $6,000 -- -- If more than Amount of discharge, --
Ch. 4 plus one agency  likelihood of permanent
(Harbors  cleanup has respon-  injury. Inteational or
and cosls sibility for negligent - vl
Navigation waters in oil into stale walers.
Code) question, the
agency which
conducts
cleaning or
abaling
activities is
the agency
authorized to
proceed under
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80LID
WASTB

CALIFORNIA CIVIL PENALTY STATUTES (conlinued)

Type Section Mazx § Min § Where Who Criteria Comments
- $ Go Enforces
Judiclal  $66796. $1,000/ -- 1/2 10 Authorized  Operating unpermitted $66796.62 provides for petition
51 dey of General attorney solid waste facility; for reinstatement of permit or
(Gov't violation Fund; petitions permit or standard reduction of penalty after ] year
Code) 1/2 to superiar violations. from eflective date of decision,
County eourt to
where impose,
actlion assess and
brought; recover sums;
or 100% Atly. Gen.
to City
or County
if brought
by their

altys.
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COLORADO CIVIL PENALTY STATUTES

PL 2: Iluz waste
disposal siles

county cimma'es,
municipalily.

on violator, other
relevant factors.

Type Section Max § Min$ Where Who Crileria Comments
$ Go Enforces
AIR Judicial  §25-7-122  $25,000/ -- General  Atty. Gen., Air Size of business, Penalty assessment may be
(1 {a,b) day Fund Poliution Control economic impact of adjusted if US. EPA flinds
Div. (Dep't of penally on business it insufficient to meet
Health), or Dist. of violator, seriousness federal act. Maximum applies
Atty. for district of violation, and other to violations of final orders
where violation relevant factors. Court and for each day of continued
occurred. also considers whether operation after receipt of
violation due 10 notice of violation or non-
malleasance or non- compliance.
feasance, in addition
to reasons for admin. or
Judicial review (whether
legal or factual issues
raised were {rivolous or
used for purposes of delay)
Admin §25-7-115 -- -- -- Air Pollution -- House Bill 1109 gives the state
(5) Control Div, authority to carry out the non-
House Bill compliance penalty provisions
1109 in conformance with $120 of
the federal Clean Air Act, using
the lederal act formula
Judicial  §25-7-122  $100/dey - - " . -- --
(1)) for
violating
§25-7-114
Judicial  §25-7-123  $100/day for -- " Re permit approval --
incinerator or
and open denial see
burning §25-7-123(2).
without
permit
Judicial  §25-7-128  $300/day - - " Local air -- --
pollution control
authority in addi-
tion (o those listed
above.
HAZ. WASTE  Judicial  §25-15-212 $10,000/ -- General  Waste Mgml Seriousness of violation, Reimbursement (or
day for Fund Div. (Dep't of whether willful or due of cleanup by locsl
violating leaith), Atty. to mistake, economic is paid out of fund
Art. 15, Gen., Bd. of impact of penalty on attributable to penalty.
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COLOBADO CIVIL PENALTY STATUTES (cont'd)

Type 8ection Max § Min § Where Who Crileria Coaments
$ Go Enforoes
dudicial  §235-15-309 $25,000/day -- " " -- --
for viola-
ting Art. 15,
PL 3: State
haz. waste
management
program
DRINKING Judicial  §35-8-608 $10,000/day -- General Fund  Water Quality -- -~
B’O Control Div.
(Dep't of lHealth),
Atly. Gen
NPDES/ Judicial  §25-8-608 $10,000/day -- General Fund  Water Quality -- --
WATER Control Div.
(Dep't of Health),
Atly. Gen




0Z-v

CONNECTICUT QIVIL PENALTY STATUTES °

Type Bection Max § Min § Where Who Criteria Comments
$ Go Enforces
GENEBRAL - Judicial $22s6s -- -- General Atty. Gen. Reasonable costs and Claim for'damages under
Fund expenses of state in this section is not ex-
investigating and clusive remedy. Respon-
abaling violation, for sible parties are jointly
restoring resources, and severally liable when
or for damages to damages cannot be rea-
resources. Violation sonably apportioned
may be caused by
negligence or with
knowledge.
Admin §22a-6b -- -- . Comm'r of Dep't Amount of assessment Civil penalties assessed
(b), (c) of Envt'l Prolec- necessary to inswre under this seclion are
tion immediate and conti- set forth in schedules
nued compliance, and that establish amounts or
the character and de- ranges of amounts due for
gree of injury to (1) particular violations
public health, safety Pinal orders (assessments)
or wellare, (2) public ere appealable to superior
trust, (3) reasonable cowrt (Hartford). Final
use of property caused orders are enforced as
by activity. Other judgments of superior
factors include impact cowl
on nalural resources,
conduct of violator in
achieving compliance,
prior violations and
financial status of violator.
Admin §22a - $1,000 plus -- . . Violations under this Regulations for
6b(a1) $100/day of part include feilwre assessing penalties
continuing to file any rogistra- for (ailure to file
violation tion or report, [ailwe monitoring reports
after linal to obtain permit, etc. are found at sec.
assessment 220-6b-504(e)

including a schedule
of maximum amounts

* Connecticut lus extensive civil penally regulations which include economlie benelit of noncompliance among criteria for determination of civil penalty. Sce
sections 22a - 6b - 100, el seq., st Regulations tab.
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CONNECTICUT QVIL PENALTY STATUTES (continued)

Type Section Mex § Min § Critaria Coaments
Adnin. $22e-6b $25,000 plus -- Assessments are calculated .

(aX3,3) $1,000/day in four broad steps: (1) (Violations under Lhis
of continuing gross cash (low of required part include discharges,
violation after compliance expenditures emissions, removal or
fina) assessment, (facility and operating disposal of subslances and

casls) is estimated; (2) violations of final orders
net cash flow is establish- or permita) Penalties
ed laking Lax end other may be mitigated and
savings into account; (3) corrected
net cash flow is discounted
to present value; and (4)
individual monthly eivil
penalily is calculated as
that amount which would, if
paid monthly, amortize net
present value of project.
See section 228-6b-503(e)
of the Regulations tab.
Admin §22a-6b $25,000 plus -- .

(aX @) $5,000/day of (For violations of
continuing emergency ofders or
violation cease and desist orders.)
after assessment.

Admin. §22a-6b $25,000/day -- .
(aXs) (This part pertains to RCRA violations.)
WETLANDS  Judicial §22a-35 $1,000/ -- Cost of wetland Knowing violalioas
offense and (upon complaint restoration. only.
for each day

of continuing
violatlion.



CONNECTICUT QVIL PENALTY STATUTES (continued)

Type Section Meax § Min § Where Who Criteria Comments
$ Go Baoforces
Admin. $220-44 " -- Money Inland wetlands " Reasonable attorney's
.Judicial {reinland damages agency (admin ) fees included in assess-
wetlands) resulting comm'r, gov't wnit, ment of court costs.
from court or person (judicial)
suil go to
person who
brought suit;
moneys collec-
ted o be used
by comm'r to
restore wetland,
whenever possible.

HAZ.WASTE Judicial $§22e-123 $10,000/day $1,000/dsy General Atty. General Construction or Knowing or wilful viola-
(re constuc- Fund in Superior operation in material tions result in criminal
tion of haz court for any violation of chapter penalties. Comm'r and
waste facilities Judicial or certificate Conn Siting Council can

> See also GENERAL district (permit) issue cease and desist
,'\, penalty section affected by orders, or suspend or
N above, §22a-6b violation modify permits aflter
(aX8), re RCRA. opportunity for hearing.
Courts also can issue
injunctions and restrain-
ing orders. Remedies and
penalties are cumulative.
Judicial  §22a-131 $25,000/ -- General Ally. General For violations of --
(§22a-131a day Fund and state's haz. waste
is criminal credited program that has been
only for knowing emergency approved in accordance
violations) spill with RCRA.
response

fund




1A 4

AIR

CONNECTICUT CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Enfarces
Admin.  $22e-175(a) $50/first -- General Comm'r Balancing test --
(re open violation; Fund ($22a-176): Comm'r is
burning) $200/sub- 10 weigh equities
sequent involved and advantages
violations and disadvantages to
residents and businesses
(includes social and
economic value of acliv-
ily; use of properly; area
suitability and practicability
of reducing or eliminating
discharge).
Judicial $22a-180 $5,000/week -- General Ally. General  Re: violations Penally assessment commences
for violation Fund of orders. on the tenth day after expira-
tion of lime fixed for taking
preventative or corrective
measures in an order.
Admin. §220-6-b $25,000 plus -- General Comm'r Amount of sssess- For violations of emission
600 et $1000/day Fund ment necessary to standards (see sec. 22a-6b-
of unabated insure immediate 602(d)). Maximum amounts
;rgeg.guln- activity after and continued com-  assessed represent economic
tions) receipt of pliance, and the advantages a person responsible
civil penalties character and for unabated activity could gain
final order. degree of injury from delay in complying.

to (1) public
healty, safety or
welflare, (2) public
trust, (3) reason-
able use of proper-
ty caused by acliv-
ity. Other factors
include impact on
natural resources,
conduct of violator
in achieving com-
pliance, prior viola-
tions and financial
status of violator.

Gross and net cash flow are
determined and civil penally
is d. Re t
of civil penalties for viola-
tion of terms of an order to
abate emissions violalion,

see sections 22a-6b-603(a) to
(i) (at Regulations tab), citing
same criteria and maximumn
penalty amounls.
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CONNECTICUT CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Coaments
$ Go Enforces
SOLID Judicial  §22e-246 $100/first $50/first General Comm'r, -- --
WASTE (re- offense; offense; Fund Atty. General
beverage $200/second  $100/second
container of(ense; offense;
law) $500/third $250/third
offense offense
Judicial §22e-2%0 $100/(or $10/first General Comm'r, -- Court has discretion
(re litter subsequent offense Fund Alty. General to order other
control offenses appropriate remedy.
law)
WATER Judicial  §22a-376 $1,000/ -- General Atty. General $22a- 376(c) Note that § 22a-363
RESOURCES (re-water offense and Fund imposes a maximum  provides for a criminal
diversion) far each day of $10,000 fine (if penaity ($1S-minimum,
continuing convicted) for $50 or imprisonment
violation knowingly making (or both)-maximum) for
false statements unlawful dredge and
of misrepresenta- fill activities.
tions in a report
or application, or
for tampering with
monitoring equipment.
DAMS AND  Judicial  $22a-407 $500/offense -- . . -- Remedy includes injunc-
RESERVOIRS and for each tion against construc-
day of con- tion and use of structure.
tinuing violation
WATER Judicial  §22a- $10,000/ -- General Atty. General Pertains to NPDES Criminal penallies for
438(a) offense and Fund (upon com- and waler quality knowing violations are
for each day plaint of violations. set outl in §22a-438(b)
of continuing Comm'r) and {c)
violation
Judicial §22e-450 $1,000; -- " " Failure to report - -
employer discharge, spill, loss,
fined $5,000. seepage or filtralion
Judicial  §22a-457 $5,000 -- " ® Failure of Perlains to discharging or

financial responsi-
bility (bond).

receiving cargo of oil or bulk
products.
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CONNECTICUT QOVIL PENALTY STATUTES (continued)

Type Section Max § Min § Whero Who Criteria Comments
$ Go Enfaross
WATER Judicial $22e-459 Municipal- -- General Fund  Atty. General, Pertains to lailure If violator {ails to pay prior
(continued) ity's share Comm'r, o establish pollu- penaity for same violation,
. of cast of Comm'r of tion control charge is $500 minimum for each
compliance Admin authority. day of continuing violation.
plus 1/10 of Services (in
1% of such case of
share. I municipal
knowing violation: violator)
$1,000 for each
day of continuing
violation.
Admin. §22a-6b $25,000 plus -- " Comm'r See General Re violating terms of order to
503 $1000/day penally provisions abalte pollution or to correct
that order at §22a-6b (b),(c) potential water pollution sources.
assessment for criteria For monitoring report violations
period con- see General penalty provisions
tinues after at §22a-6(b) (a) (1) and regula-
receipt of tions at §22a-6b-504 et seq.
civil penalties
final arder.
DRINKING Judicial §§25-32¢, $5000/day -- . Dep't of Failure to comply --
WATER 25-38 Health with order; sale
Services drinking water violations.




9¢-v

DELAWARE CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Critaria Comments
$ Go Enforces
GENERAL Judicial  $6003 $10,000/day  $1000/day Department of Secretary of -- May also claim expenses for
e ?) Natural Resowrces Natural Resources (1) abating the violation
& Envtl Control & Envt'l Control (2) controlling pollution
related to the violation
(3) cleanup and restoration
AR Judicial  §6702 $100 $50 -- . Emissions § deals with motor vehicle
of smoke or  emissions.
other air
contaminants
HAZ. WASTRE Admin §6309(a)2) $25,000/day -- -- » Seriousness; Failure to take corrective
good faith aclion within time specified
efforts to in compliance order.
comply.
Judicial  §6308(b) $25,000/day $1,000/day -- Superior Violation of Subsection (b) is in lieu of
Court chapter, subsection (a), compliance
conditions order proceedings. May also
of permit, seek injunctions.
or orders
of secretary.
SOLID WASTE Judicial  §6417 $1,000/day $100/day -- Solid Waslte Violation of  May also seek injunction.
(tit. 7) Authority license con-
dition or
regulation.
Judicial  Reg. 5.0! $1,000/day $100/day -- . Violation of --
regulation.
Judicial  §1704 $100 $15 -- -- Dumping of refuse. - -
(tiv 16)
Judicial $§1706 $ 50 plus $10 -- Deg't of Natural  Dumping un- Violator can be imprisoned
{LiL 16) costs of suit Resources & treated for nonpayment of civil fine.
Envt'l Control blood, carrion
& refuse from
poullry industry.
Judicial  §1707 $25 -- -- -- Burning of refuse - -
(utc 16) or other materials.
Judicial  §6025 $500/day $100/day -- Secretary Disposal or Fine cannot be suspended.
Judicial  $6005 $10,000/day $1,000/day of Dep't discharge of  Also provides for removal
(e, 7) solid waste of improperly disposed-

into any of waste by violator.
surfuce or

ground waler,
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DELAWARE QIVIL PENALTY STATUTES (cont'd)

Type Section Max § Min § Where wWho Crileria Comments
$ Go Boforees
DRINKING Judicial $§130) $5,000 $1,000 -- -- Discharge of § provides for abatement,
H,O (ue 18) chemicals ar by arrest of the violator
. other and the closing of the
pollutants offending business if
into drinking necessary.
water supply.
Judicial  §$1302 $100 -- -- -- Placement of § provides for immediate

privy, hogpen abatement of nuisance.
or slaugherhouse

near source of

drinking water.

NPDES Admin. §1507 $100/first $10/first -- Alderman of Violation of § deals with Stale Board of
offense, offense, town where any rule, Health rules, regulations
$200/sub~ $25/sub~ violation regulation and orders.
sequent sequent occurs or refusal to
offenses offenses comply.

Judicial  §6034(a) fiest offense -- -- Secretary of Sale or § deals with sewage system
writlen Department distribu- cleaners and addilives.
warning, sub- tion of sewage
sequent system cleancr
offenses containing restricted
$500 chemicals in excess

of | part per hundred.

Judicial  §6034(b) $100/first -- -- - Use of such -
offense, cleaner or additive
$1,000/ in any sewage system,
subsequent surface or ground waters.
offenses
Judicial §6034(c) $10,000/ $ 1,000/ -- " Serving water Subsequent violations
first first from well resull in closing of
of(ense offense closed due to the entire facilit
presence of unti} new source Is
restricted found
chemicals.

WETLANDS Judicial  §6617(a) $10,000/day $500/day -- Atly. Gen. Intentional or § also has provision
knowing allowing Atty. Gen. lo
violalion sue for casts of reslora-

tion of wetlands.
Judicial  §6617(b) $500/day $50/day -- " Violation of
rule, regulation
or order.
Judicial  §6617(c) $10,000/dsy  $1,000/day -- " Violation of chapter,

limitution in permit,
rule or regulation.
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DISTRICT OF COLUMBIA CIVIL PENALTY STATUTES

Type 8ection Mex § Min § Where Who Criteria Conments
$ Go Bnfarces
AR Admin, $8-2:726(b)  $1000 in a -- Private Administrator Information which  D.C. provides mostly
12-month individual leads to convie- criminal penaities with this
period tion under one seclion as a "reward”
statute. section for individuals who
give information which
leads to a conviction for
violalions,
WASTE §6-531 -- -- -- -~ -- All criminal penalties.
$6-500
DRINK. WATER $508.1 -- -- -- -- -- All criminal penalties.
§610.2
NPDES §6-604 -- -- -- -- -- All criminal penalties.
H,0 §8-2:815 -- -- -- -~ -- All criminal penallies.
HAZARDOUS Admin D.C. Law $25,000/ -~ D.C. Enforcement Violation of Upon continued violation
WASTE Judicial 5-103 §2h violation Treasury Div. of D.C. haz. waste laws of corrective order in
and each day Office of Com- and regulations. Notice of Violation
constitutes pliance, D.C. enforcement aclion may be
separate Corp. Counsel, taken by various admin.
offense. Mayor. and judicial measures,

Section provides both civil
and criminal penalties.
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FLORIDA CIVIL PENALTY STATUTES

Type

Section

Min §

Criteria

Comments

GENERBAL --

$403.087
10))

Section states that air and
waler permit violations of

sec. 403.087 are punishable
under Ch 403.

$403.121
W)

$10,000/
day

Any injury to air,
waters or property
(including animal,
plant, and aquatic
life) of the state
caused by any viola-
tion.

Court may receive evidence
in mitigation. Sec. 40).131
states that judicial and
administrative remedies to
recover damages are alter-
native and mutually ex-
cusive. Injunctive relief
available. Each day
conslilutes a separate
violation.

§403.121
(2)

Admin proceedings used to
establish liability and re-
cover damages (judgment
enforced by court); also to
order prevention, control
and abatement

Judicial

§403.141

$10,000/
offense and
for each day
of continuing
offense

For violations

listed in §403.161

(1) Violator is
liable to state for
reasonable costs of
state in tracing
pollution, in con-
trolling and abating
source and pollutants
and for restoratlion

Court may receive evidence
in mitigation. Joint and
several liability if two or
more persons cause pollu-
tion of air or waters and
damage is indivisible.
Section does not apply o
damage from application of
chemicals to waters for
conlrol of insects, aquatic
weeds or algae. See
§403.141 (4).

Judicial

§403.161

$10,000 as
per §403.141

Where Who
$ Go Enforees
-- Dep't of
Eavt'}
Regulation
State pollu- .
tion recovery
fund
(§4013.165)
used for
restoration
L] L]
L] -

Causing pollution
that injures human
health or welfare,
animal, plant or
aquatic life or
property. Failure
to obtain permil.
Failure to comply
wilh any lawful rule,
order, regulation,
permit or certifica-
tion adopted or
issued by bep't of
Eovt'l Regulation.

Section states that violators
are subject to civil penal-
lies under §403.14). Legis-
lative intent that penalties
imposed by cowrt be of such
amount as 10 insure imme~
diate and continued com-
pliance with Envt'l Control
Act. See $403.161(5).

Approved locul prograims may have scparale suthorily under theie urdinances of special stale laws to enforce some or all of department’s chvironmentsl laws
und regulations. Sce $403.182.
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FLORIDA CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Bofarces
SOLID Judicial  §403.708 $10,000/ -- State Deg't of Envt'} Unlaw(lul burning or Section provides that viole-
WASTE day Pollution Regulation, any disposal of solid tions are subject to penal-
Recovery county or munici- wasles inlo waler or lies under $403.14) (general
Fund or pality on land penalty section). This sec-
tlazardous tion pertains to solid
Waste Mgmt wastes
Trust Fund
(§403.725
(£1)
HAZ. WASTE Judicial $§403.726 $25,000/ -- " Dep't of Envt'l Spill or release of Re abatement of imminent
day Regulation hazardous waste hazards caused by improper
crealing immediate hazerdous waste mgmt
and substantiail Injunclive relief also
danger Lo human
health, safety, or
wellare or the envt.
Judicial  §403.727 $50,000/ -- . . Haz. waste generators Violstors also liable for
day transporters, or damages under $403.141
facility owners: (general penalty section).
operating without Knowing violations result in
permils or who fail criminal penalties. Sections
to comply with 403.121, 403.131 and
permit; creating 403.726 are available to
imminent hazards; or Dep't 1o abate violations.
refusing lawful inspec-
tions. Defenses listed
at §403.727 (5), (6) and (7).
Judicial  §403.758(1) $10,000/ -- Dep't of . See §5403.121 Re used oil.
day Envt') and 403.131.
Regulation
Teust Fund
Judicial  §403.758(2) $300 -- . " Failure to register -
with Dep't to transport,
collect or recycie used oil
DRINKING Judicial  §403.860 $5,000/ - - State ® Violations of Violalor may also have lo
WATER day Envt'l Fund drinking water law, pay slate for reasonable

rules, regulations
or orders.

costs of investiguling and
proseculing adinin aclion,
Injunctive relief available.
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FLORIDA CIVIL PENALTY STATUTES (continued)

Section Max §

Who
Enforces

Criteria

Comaments

WETLANDS --

Dep't of Envt'l
Regulation

Violations re
permitting activi-
lies in wetlands.

Section refers to general
penally section 403. 141,
and enforcement provisions
under §§403.121, .13, and
160

POLLUTANT Judicial
SPLLLS

State
Pollution
Recovery
Trust
Fund

Dep't of Envt'l
Regulation

Discharge of pollu-
tants (i.e, oil,

gas, pesticides,
ammonis, chlorine
and derivatives)
§376.302 states that
§§401.12), .131, . 141
and .16] apply to
enforcement under
§§376.30 to 376.317.

N~
Assessed persons are ex-

empt (rom Ch. 403 penal-
ties for water pollution
violations. Discharges
promptly reported and
removed are not subject
to penalties. For
liabilities and defenses

of facilities see §376.308.

§403.924 $10,000/
day

§376.311 $10,000/
day

$376.16 $50,000/
day

General
Revenue Fund

Dep't of Natural
Resources, Dep't
of Envt'l Regula-
tion

Discharge of
pollutants (Le.,

oil, gas, pesticides,
ammonia, chlorine and
derivatives) iato or
upon any coastal
walers, estuaries,
tidal flats, beaches,
and lands edjoining the
sea coast (§376.041).

Dep't of Natural Resources
regulates cosstal pelroleum
or other substance spills;
Dep't of Envt'l Regulation
regulates inland and ground-
water spills.
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GEORGIA CIVIL. PENALTY STATUTES

and abatement
costs

tal spill, dischar
ge or deposit of
sewage, industrial
or other wasles,
oil, scum, floating
debris, etc.

Type Section Max § Min § Where Who Criteria Comments
$ Go Enforoes
AIR ‘Admin. $12-9-23 $25,000/ -- State treasury, Director of Envt'l  Violation of laws, See also §12-9-7:
day general fund Protection Div., rules, orders or Factors to be considered

Dep/t of Natural permits under air in exercising powers and

Resources act. Factors con- responsibililies relating
sidereds (1) amount  to prevention, control,
of assessment need- etc., of air pollution.
ed to insure This section calls for a
immediate and con-  balancing and weighing
tinued compliance of factors including the
and extent to which  social and economic
violator may have values of the source.
profited by noncom-
pliance; (2) character
and degree of impact
of violation on natural
resources of state, esp.
any rare or unique
natural phenomena; (3)
conduct of assessed
person in taking all
feasible steps to inswre
compliance; (4) prior
violations; (5) economic
and financiel conditions
(see $12-9-7); and (6)
character and degroe of
injury to public health,
safety or welfare and to
reasonable use of property
caused or threatened to
be caused by violation,

WATER Admin §§12-5-51, $10,000/day -- General Fund . Intentional, neg- Striet liability for
12-5-52 plus cleanup ligent or acciden- damages o state or

govt'l unit for re-

lated expenses if spill

of toxic, corrosive,
acidic, causlic or
bacterial substance is
harmful to public health,
safety or welfare or to
animals, birds or aqualic
life.
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GEORGIA QQVIL PENALTY STATUTES (continued)

Type Section Max § Wo Criteria Comments
Baforens
GROUND Admin. §12-5-105  $100/ viola- . Violation of --
WATER tion plus monitoring, record-
$10/day of ing or reporting
conlinuing requirements re
violation groundwater usage
for irrigation.
Admin. §12-5-108  $1,000/viola- . Negligent or --
tion plus intentional violation
$500/day ar refusal to comply.
DRINKING Admin, §12-5-192  $1,000/viola- . Violation of permit --
WATER tion plus conditions or limila-
$500/day of tions, refusal or lailwe
continuing to comply with order,
violation; permit, or drinking water
$5,000/day regulations.
for wilful
violations
COASTAL Admin $12-5-246  $10,000/ . Violation of Re permits for shoreline
WATERS violation/day permit, order, re- engineering aclivities.
gulation or emergency
order.
COASTAL Admin §12-5-268  $1,000/viola- Coastal Marsh- Failwre, neglect lte dredge and (ill
MARSHLANDS lion and lands Protection or refusal to activities.
$500/day Committee comply with permit
therealter or order,
RIVERS Adnin §512-5-452, $1,000/acre Appropriate gover- Unlawful land - Cease and desist orders,
12-5-456 or part on ning authority, disturbing activi- emergency orders, and
which violation Dep't of Natural ties. restoralion are also
oceurs Resources available remedies.
SOLID WASTE Adnmin §12-8-4) $1,000/viola- Dir. of Envt'l Violations of pro- Injunctive relief and
tion phus Protection Div. visions of solid judicial review
$500/day waste law, inten- available.
thereaflter lionul or negligent

luilure or refusal to
comply with orders.
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GEORGIA CIVIL PENALTY STATUTES (continued)

Min §

Where
$ Go

Who
Baforces

Crileria Comments

HAZABDOUS Admin
WASTE

§$12-8-81

$25,000/day
and for each

day of continuing

violation

llaz. Wasle
Trust Fund
(§12-8-68)

Violations of laws, --
rules, regulations or
permit conditions or
negligent or inten-

tional failwre or

refusal to comply with
order. Factors include:
(1) amount of assessment
needed to insure iminediate
and continued compliance
and exlent to which
violator may have profited
by noncompliance; (2)
character and degree of
impact of violation on
natural resources of

state, esp. any rare of
unique natural phenomena;
(3) conduct of assessed
person in taking all
feasible steps to insure
compliance; (4) prior
violations; (5) economic
and (inancial conditions
(see $12-9-7); and (6)
character and degree of
injury to public health,
safety or wellare and to
reasonable use of property
caused or threatened to
be caused by violation

DISCHARGES Judicial
TO NAVIG.
WATERS

§52-8-1

$2,000

$300

1/2 to person

giving informa-
tion, 1/2 to Bd.

of Pilotage Comm'rs

Bd. of Pilotage
Comm'rs, Court

Re discharges of sub-
stances dangerous (o
navigalion or property.
vessels into waters Court inay order inax-
of bays or harbors imum J-month imprison-
of state. mentL

Unlaw(ul disposal
of stone, gravel or
other ballast from
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GUAM CIVIL PENALTY STATUTES®

Type Section Max § Min$ Where Who Criteria Comments
$ Go Enfarces
AIR . Judicial  $48114¢ $1,000/ -- " . Any person who violates Each day of violation shall constitute &
TiL 10 day any provision of this separate off ense. '
PL2 Act or any rule or
Ch 49 regulation in force

pursuant thereto, other
than §5498113 end 49116
shall be guilty of a violation.

Confidential- Judicial $49113 $1,000 -- ° » Any person who willfully --
ity of Tit 10 violates §49113 of this
Information PL2 Act shall be guilty of a
Ch 49 violatian.
HAZARDOUS Judicial §51113 $10,000/ -- . " Any person who violates --
WASTE Tit 10 day any hazardous wasle
PL 2 management provisions
Ch 51 of this Chapter, or any valid

hazardous waste management
rules and regulations
promulgated under this
Chapter, or who refuses or
neglects to comply with any
lawful order izsued by the
Administrator in carrying
out the provisions of this
Chapter shall forfeit and

pay the Government of Guam
a civil penalty for sach

day and [or each viola-

tion for noncompliance.

* Guam statutes governing waler pollution, pesticides, solid waste, and sewage disposal authorize criminal penalties only.
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GUAM CIVIL. PENALTY STATUTRES (continued)

Type Section Max$ Min$ Where Criteria Commaents
WATER AND Judicial §52112 $1,000/ Any person who violates --
WASTEWATER Tit. 10 day or Is about to violate any
OPERATOR'S PL 2 provisian of this Act, or
MANDATORY Ch 82 any rule, regulation, cri-
CBRTIFICATION terion, procedure or certificate
issued hereunder may, in a
legal action commenced by the
Administrator, with the approval
of the Board of Cerlilication:
(=) be enjoined from continuing or
commencing such violation; and
(b) be subject to a civil penalty.
DRINKING Admin §$53114 $5000/ -- " - (a) Administrative. Re administrative actions: The notice of
WATER Judicial  Tit. 10 day If the Administrator violation shall specily the alleged violation.
PL 2 determines that any The order may require that the alleged violator
Ch 53 person is violating any do any or all of the following: cease and desist

provision of this
Chapter, any rule or
regulation promulgated
thereunder or any
variance or exemption
issued pursuant thereto,
the Administrator may
have that person served
with a Notice of Viola-
tion and an Order.

(®) Judicial. The
Administretor may
institute a civil

action in the Superior
Court of Guam for
injunctlive relief to
prevent violation of
any order or regulation
issued pursuant 1o this
Chapter in addition to

any other remedy provided

for under this Section.

from the violation; pay a civil penally not to

exceed Five Thousand Dollars (5,000) for each

day of violation; or appear before the Administretor
at a time and place specified in the order and answer
the charges complained of. When the Administrator
issues an order for immediate action to protect

the public health (rom an imminent and substantial
danger, the Agency shall provide an opportunity

for a hearing within twenty-four (24) hours after
service of the order. After a hearing pursuant Lo
this Subsection before the Board, the Board may
alfirm, modify or rescind the Administrator's order
as appropriate. The Administrator may institute

a civil action in any court of appropriate jurisdic-
tion for the enforcement of any order issued pursuant
to this Subsection
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HAWAD CIVIL PENALTY STATUTES

Type Section Max$ Min$ Where Who Criteria Comments
$Go  Raforces
GENEBRAL Admin. $342- $10,000/ -- -- Dir. of Envt'l For violations of Note: §342-1) (e) states that witful
dudicial 11 (e) offense Quality Control, envi'l quality chapter or negligent water pollution
Atty. Gen. provisions or rules violations "shall be punished
' (excluding vehicular by a fine of not less than
noise control and $2,500 nor more than $25,000,
vehicular smoke per day of violation or by
emissions, $342-11 imprisonment for not more than
(a), and open burn- one year, or both" suggesting
ing, $342-11(b)) that criminal penalties are
Section 342-11.5 imposed for these violations.
includes factors to Hawaii regulations §§11-59-5,
be considered in 11-59-8, 11-60-37
assessing admin- (re Air Pollution), 11-55-35
istrative penalties: (re Water Pollution), and 11-58-8
nature and history (re Solid Waste Pollution) refer
of violation, prior to the General Penalty section
violations, and the for enforcement actions.
opportunity, difficulty
and history of corrective
action.
Admin.  §342-11  $500 -- -- . Obstructing duly --
Judicial (D) authorized inspections.
DRINKING Admin. SIM0E-8  $5000/day - - -- Dir. of Dep't of  safe drinking Injunctive relief
WATER Judicial and Health (either water violations available.
$7500/day administratively
for violations or judicially in
of underground any court of
injection control appropriate
regulations jurisdiction).
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IDAHO CIVIL PENALTY STATUTES

Type Section Max § Min $ Where Who Criteria Comments
. $ Go Enforees
GEBNERAL Judiclal  $38-108 $1000/day -- General Depending on type Violations Violator also liable for state expenditures
commencing on Fund of action, Dir. of relating to relating to violation. Injunctive relief
tenth day Dep't of Health air, water, available. Idaho Code §11-4410 re solid
alter explration and Wellare, Atty. drinking water  waste provides for treble, civil damages
of time fixed Gen. or prosecuting  and solid waste  (used for restoration) imposed upon
for taking atly. in district pollution. persons in addition to criminal
preventive or court in country pensities. Administrative actions such
corrective where violation as negotiations and public hearings may
measures in occurred be used to develop a Board of Heaith and
Board's arder. Wellare Order, the violation of which
results in the assessment of penaities.
HAZARDOUS Admin. §§39- $10,000/ -- Hazardous Dir. of Dep't Seriousness Re falsifying applications, labels,
WASTE Judiclal 4413, violation and Waste of Health and of violation, manifests, reports, permits or other
414 for each day Account Wellare good laith documents; violations of other re-
of continuing eflorts to quirements of chapter, regulations, or
violation comply. permits relating to hazardous waste.
thereafter Damages may include state expenditures
in connection with violation, natural
resource damages and other casts.
Injunctive relief available. Two-year
statute of limitations.
RAZ. WASTE Judicisl §42-3817 $2500/ -- Genersl  Dir. of Water Unauthorized --
INJECTION day Fund Resources has injection of
authority to hazardous or
file enforcement radioactive
action in wasle into
district court. wells.
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ILLINGIS CIVIL. PENALTY STATUTES

Type Section Maz § Min § Where Who Criteria Comments
$ Go Baforces
AIR Judicial Ch11l 172 $10,000 for -- Genera) Revenue State’s Atty. - Each day is not considered
Admin  $1042 violation Fund, or Atty. Gen, a separate offense.
. $ 1,000/ day Environmental
after that Protection Trust
Fund, or Wildlife
and Fish Fund in
State Treasury
HAZ. WASTR Judicial Ch 111 )/2 $25,000/day -- . b Violation of Funds may also be
(RCRA) Admin  $1042 and any condition deposited in Haz. Waste
§$21(1Xg) or filing Fund
M) and (i) requirement.
DRINKING Judicial Chill 1/2 Class ) -- . . UIC permit Each day not considered
Hy0 Admin, $1042 wells violations, a separsie offense.
§12(@ $10,000 per ar liling This section referred to
violation, requirements, in $1042 (bX2)
$1,000/day ete.
aflerwards;
all other
wells
$2500/day
NPDES Judicial  §12(f) $10,000/day -- . . Violation This section referred to
Admin of permit, in$ 1042 (bXi)
terms, con-
ditions or
liling re-
quirements.
RESOURCR  Judicial Ch 1111/2 $10,000/day -- Pish & Wildlife . -- Any action which causes
DAMAGES Admin. $1042 (c) Fund death of fish or other

aquatic life is charged with
the ressonable value of the
life destroyed, and is in
addition to other

penalties. This is payable
into the Fish & Wildlife
Fund of the state treasury.
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INDIANA CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments
$ Go Enforces
GENERAL Judicial  $13-7- $25,000/day -- Environmental Environmental Envt'l INDIANA civil penalties fall
13-1 Management  Management violations. under one general statute,
Special Fund  Board or agency §13-7-13-1, '

may commence
civil action in court.

- . $500/hour -- - . Violations of --
emergency orders.

NPDES Judicial  §18, refers to -- -- Atty. Gen. Discharge without  Regulation refers to statute
Regulations § below permit, violation for amounts.

of terms of permit,

failwre to comply

with permit applica-

tion requirements,

failure to montior

and refusing lawful

inspection.
Judicial  §13-7-13-1  $25,000/day -- -- Atty.Gen. .
STREAM Judicial  §13-1-3-15  $100/dey -- Common Atly. Gen. -- Statute is a time extension
POLLUTION School Fund for compliance. Penalty is for
non-good-(aith effort to
comply with abatement or
correclive order.
HAZ. WASTR Judicial 320/1AC $25,000/day -- Envt'l Mgmt  Envt'l MgmL Any violation . Rule denles exempt status for
Admin 4-11-2 Special Fund  Bd. or Ally. of statute or Small Quantity Generators for
(cites Gen rule. violations of status twice in
§13-7-13-1) any 12 month period See also

§13-7-13-1, above.
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IOWA CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments
$ Go Enforces
MINOR Adnmin, $455B.  $1,000 -- General Executive Economic benefit of Interest on unpaid
VIOLATIONS - 109 fund Director, noncompliance, gravily penalties accrues at the
(GENEBRAL) Comm'n, Atty. of violation, degree of rate of 1 1/2% of unpaid
Gen, culpability of violator, balance of assessed
and maximum penally penally for each month
aulhorized for that (or part thereof) that
violation under chapter, Lthe penally remains un-
among other relevant paid Atly. Gen may
factors. In addition inslitute summary
to the actual or proceedings to recover
reasonably estimated penaity and interest.
economic benefit, an
administratively
determined penalty may
include up 10 $300 each
for the gravity and
culpability factors,
See lowa Admin. Code
ch 10 (800-10.1 to
10.3)
AlR Judicial §4558.  $5,000/day -- - Atty. Gen. Violations of Injunclive reliefl
146 and for each (et request orders, rules or available. Local control
day of con- of comm’'n permits. agency may also seal
tinuing viola- or exec. equipment not in com-
lion thereafter director) pliance. Regulation
27.3(¢) (b).
WATER Judicial §455B.  $5,000/day -- " Atty. Gen. For violations of any This subject covers both Lhe
QUALITY 187 (1) andfor each (at request provision of part | of water pollution control
day therealter of executive  division Il of Chapter program and the drinking
director with or for violations of water program. Civil penalty
approval of permits, rules or is an alternative to criminal
comm'n) orders issued there- penalty under this part.
under Section 455 B. 182
suthorizes a $500/day fine
for failure to obey order
which conslitutes contempt.
SOLID Judicial §4558.  $500/dny -- " Atly, Gen. Solid waste See also Minor Violations,
WASTE 307 disposal violations.




IOWA CIVIL PENALTY STATUTES (continued)

Type Section Max $ Min § Wher Who Criteria Comments
$ Go Enfaoreces
HAZARDOUS Judicial  S§455B.  $1,000 -- " Atty. Gen. -- Re reporting of hazardous
CONIXTIONS 386 substance spills or condi-

tions. Strict liability for
cleanup and other caosts is
imposed under Section
455B.3192. Cleanup cost
recovery goes to haz. waste
remedial fund

HAZ. WABTE Judicial §4558B.  $10,000/ -- Haz. waste Atty. Gen. Haz. wasle Note: lowa's RCRA
417(3) violation remedial fund violations authority has been
and for each suspended for two years.

day therealter

Judicial $455B.  $10,000/ -- General Alty. Gen. Constructing a --
:r 454 violation fund haz. waste disposal
S and for each facility without a
N day of con- site license.

tinuing violation
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KANSAS CIVIL, PENALTY STATUTES

Type Section Maz § Min § Where Who Criteria Comments
$ Go Eaforces
AIR Judicial  §65-3018 $1,000/day -- Stale treasury Atty. Gen. Violations of Injunctive relief
and for each (general fund) (at request of orders, rules available.
day of continuing Sec’y of Health or regulations.
violation thereafter and Env't)
SEWAGE Judicial  §65-167 $25,000/day  $2,500/ " . Willful or Additional $1,000/day
DISCHARGE and for each day negligent penalty for [ailure
day thereafter sewage dis- to file a report on the
charge without  discharge of sewage.
a permit or in
. violation of a
permit,

Judicial  $65-170f  $10,000/day  $25 " . Willful or Statutory language is in
and for each negligent terms of "convictions” and
day thereafter failure to thus may be a criminal

comply. penalty.
WATER Judicial  §65-170¢ $10,000/ $25/ - . Making false Statutory language is in terms
day day statements, of "coavictions® possibly
representa- indicating this is a criminal
tions or penalty.
certifications
in any document,
or for falsifica-
tion, tampering
or knowingly
rendering in-
accurate any
monitoring device
or method,
Admin. §65-170d $10,000 day -- " Dir. of Div, Penalty shall --

and for each
day therealter

of Env't

constitute an
actual and sub-
stantial econo-
mic delerrent

to violation for
which it is assessed.
For violations of
sewaye discharge
perinits, efNuent
or waler qualily
standards, filing,
reporling, inspec-
tion or monitoring
requirements or for
violations of orders
or requirements of
sec'y of health and
env't,
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KANSAS CIVIL PENALTY STATUTES (continued)

Type Section Max $ Min § Where Who Criteria Comments
: $ Go Enforces
DRINKING = Admin. §65- $5,000/ day -- . . Al relevant circumstances  Re public water supplies.
WATER 17)s and for each including extent of harm, Note that §65-17) u
day thereafter nature and persistence, provides that uny person who

length of time over which injures natural resources by
violation occurs and any discharging pollutants is
corrective aclions taken liable to state for natural

resource damages.

SOLUD & Judicial  §65- $25,000/ day -- General Atty. Gen., Extent 10 which violation --
HAZARDOUS 3444 and for each fund sec'y, county presents a substantial
WASTES day thereafter or dist. hazard to health of individ-

atty. uals; adverse effects on

env't as determined by

courl according lo toxicity,
degradability and dispersal
characteristics of haz.

waste disposed of or
potential for damage if

no haz. wasle has been
disposed, the sensitivity

of recelving env't and

degree of envt'l degrada-
tion; amount of reason-

able costs incurred by

state for detection,
investigation and attempt-
ed correction of violation;
economic savings realized

by violator in noncompliance;
qQuantity of haz. waste
disposed of, if any,

in a manner which constitutes
a violation; and the smount
which would constitute actual
and substantial economic
delerrent to violation for
which it is assessed.

Admin. §65- $10,000/day - - " Sec'y of Actual and substantial --
3448 and for each Health and economic deterrent o
day thereafter Env't, Dir. violation for which
of Div. of it is assessed.

Envit
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GENBRAL

KENTUCKY CIVIL PENALTY STATUTES

WATER

HAZARDOUS
WASTE

Type Bection Max$ Min § Where Who Criteria Commants
$ Go Enforces
Judicial  $§224.994 $10,000/ -- General Atty. General, Violations of laws, He: general prohibition against
) day expendilure Natuwral Resources tules, orders, pollution (§224.060); POTWs
fund and Envt'l-Protection permils or regula- (§224.140); and, air pollution
Cabinet, departmental (lions. violations (§224.330). Injunclive
counsel (Franklin reliel available. Cabinet may
Circuit Court has order necessary remedial
concwrrent jwisdic- measures pursuant to §224.033
tion) (18)
Judicial  §224.994 $1,000/day -~ " . Violations of laws, Re: drinking water, water
(2) rules, orders, treatment, certification of
permits or regula- waler and sewage plant
tions. operalors, noise, and non-
hazardous solid waste viola-
Uons. Cebinet may order
necessary remedial measures
pursuant to $224.033 (18).
Injunctive relief available.
Judicial  $224.994 $1,000/ -- " " Violations for which Injunctive relief available.
(8) day no express penally Cabinet may order necessary

provision apgplies, remedial measures pursuant to
failure to perform §224.033 (18).
duties, violations
of any order or
determination of
cabinet.

Judicial §224.997 $1000 -- " " Applicant or Falsified information also
certificale holder subject to civil penalties.
who (ails to provide
info re $§224.852.

Judicial §224.110 See §224.994¢ - - . Alty. Gen., -~ In addition to penalties under
departmental §224.994 (general penally
counsel (special provision) court may order
ally. gen.) assessed person to restock or

replenish destroyed fish or
wildlife.

Judicial  §224.994  $25,000/ -- " " Unlaw(ul generation, Injunclive relief available.

(5) duy treatment, storage, Cabinet may order necessary

Uransportation or
disposal of haz
wasle.

remedial measures pursuant
to §224.033 (18).
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KENTUCKY CIVIL PENALTY STATUTES (continued)

Typs Section Max$ Min § Where Who Criteria Conmats
$ Go Enfarces
Judiclal $224.876 Additional -- Hazardous Atty. Gen., Haz waste generator Revenue Cabinet may
' (9), (9), 10% of Waste Revenue or {acility opera- assess this additional
(10) amount Management Cabinet tor who fails ar penalty. Total penaity
originally Fund refuses to file a assessed under §224.876
assessed, return or furnish (10) shall not exceed
plus 5% for information reques- 25% of the assessment,
each 30 days ted in writing by
elapsing cabinet.
between due
date of return
and date of

filing. Interest

on unpaid amount
is assessed at 8%
per annum from
date prescribed (or
its payment until
payment is actually
made.
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LOUBSIANA QVIL PENALTY STATUTES

Twe Section Max § Min$ Where Wio Criteria Commeats
$ Go Enforces
GENERAL Admin $1073(EXI) $25,000/ -- Bond Security & Secrelary,*® History of previous viola- State says money goes lirst

Judicial day

Admin.

Judicial  §1073(EX2) $50,000/ - -
day

Hedemption Fund,

then to Environ-

Alty. Gen.**

§1073(A),(B)

mental Emergency (G)

Response Fund

tions or repeated noncom-
pliance; nature and gravity
of violation; gross revenues
of violator; degree of
culpability, recalcitrance,
defiance or indifference

to regulations or orders;
monetary benefit from non-
compliance; degree of risk
to health or property;
whether violation was
immedialely reported or
concealed; whether there
was mitigation or attempt
to mitigate damages; costs of
bringing enforcement action.

10 Envt'l Emergency
Response Fund, then, if
Fund is over $2,000,000, to
Abandoned i1az, Waste Sile
Fund Statute says money
first goes to Bond Fund;
Stale says this has never
been done.

Note that Title 30 Ch. 11,
Pt. Vil-Hazardous Waste
Control Law §1137 pro-
vides for criminal penalties
only, as does $371 of Title
45-Litter Control Law.

This section is for one who
fails to lake correclive
action within the specilied
time pursuant to a
compliance order or cease
and desist order.

Judicial  §1074(1) $10,000/ -- . Private " This section allows
day citizens enforcement by any plain-
plus actusl UIf with any interest or
damages to who is adversely aflected,
plaintiff. subject to certain
exceptions,
UNDER- Admin S4.IF $25,000/ -- ° Atty. Gen., Gravity of violation and No penaity assessed if it
GROUND Judicial day Assistant demonstrated good (aith appears, upon later
INJECTION Secretary of person charged. hearing, that order was
CONTROL issued without reasonable

cause; order referred to
means an emergency cease
and desist order.

® Administrative actions.
¢® Civil actions.
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MAINE CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Coaments
$ Go Enforces
GENERAL Judicial  $349(2), $10,000/ day;  $100/ State Attorney Violations of any $349(4) lists violations
Title 38 $25,000 if day treasuwry General provision of laws, thet result in Class E
violation (general orders,regulations, crimes. In addilion, the
relates to fund) licenses,permits or court may order restoration
hazardous other decisions of of any affected area.
waste or when Bd of Envt'l Protec- See §348(2).
it can be tion. In setting Comm'r of Dep't of Envt'l
shown that penalties the court Protection may initiate
the seme party is to consider: prior enforcement proceedings.
has violated violations by same (§342).
the same law partly; degree of envt'l
within the 5 damage thal cannot be
preceding abated or corrected;
years. extent to which violation
continued after order to
correct; the impartance
of setting a civil penalty
substantial enough to deter
others from similar viola-
tions §349(5).
AR Judicial  §589, $10,000/ -- State Attlorney -- Sectlion refers to §§348-349
Title 38 day treasury Generagl re violations of Board of
Envt'l Proteclion orders.
WATER Judicial ~ §420, $10,000 -- State Atty. Gen. Section refers to --
Title 38 (pursuant treasury (pursuant discharges of certain
to §349(2)) to §348); toxic substances inlo
see $451- inland or tidal waters,
Enforcement. or on ice or banks of
such waters.
Judicial  $417, $500 $100 -- .- Discharges of refuse, Section does not apply
Title 38 forest products or to municipal ar quusi-

potatoes into inland
or lidal waters of
state, or on ice or
banks of such waters.

municipal solid waste
disposal facilities in
operation on July |, 1977
(approved under Ch. 13).
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MAINE CIVIL PENALTY STATUTES (continued)

Type Sectica Max § Min § Where Who Criteria Comments
$ Go Enforces
DRINKING Judicial $26817, $500/ -- State District or Violations of --
WATER Title 22 day treasury Superior $26186.
Court
Judicial §2642 $500 -- " Municipslity  Wilful violations of --
municipal regulations.
80OLID Judicial  §1305(7), -- -- State Municipality -- Provides that municipalities
WASTR Title 38 treasury shall enforce provisions of
section 1306, subsec. 2 re on-
site disposal of domestic
seplage.
Judicial  §1306(2) $1000/ -- Municipality . Disposal of septage Re on-site disposal of
day less that 300 feet from domestic septage.
property boundaries, Note that $349(4XE)
waters or other struc- states that violations of
tures as listed §1306 re solid waste resull in
criminal penalties (i.e,.a
lass E crime).
Judicial  §1310-B $5000 -- State Atty. Gen. Knowing disclosure of --
treasury information designated
confidential.
HAZ. WASTE Judicial §1306 $25,000/day $100 State Atty. Gen. Any construction or --
treasury operation of a haz. waste
facility without a license,
or, any haz. waste discharge.
Judicial  §1306-C All resulting Limited to State; Atty. Gen.; Strict liability for Damages awarded mitigated

damages.

damage to plaintiff
real estate

or personal

property or loss

of income directly

or indirectly

resultling from

disposal of haz. wastes.

complainant

if disposal results from
act of wer or act of God.

disposal of haz. waste
that, in fact, endangers
the health, safety or
welfare of another.
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MAINE CIVIL PENALTY STATUTES (continued)

Type Sectioa Max § Min § Whare Who Criteria Comments
$ Go Enforces
HAZ. WASTE ' Judicial $§1317-A $10,000/day $100 State Atty. Gen. Discharge of haz. Section 1318 provides that
(continued) plus cleanup treasury matter prohibited. (1) immediate reporting of
cosls discharges or threatened dis-

charges by responsible party
will be considered in mitiga-
tion of criminal and civil
penalties, and (2) immediale
reporting and removal of dis-
charge by responsible party
relieves that party of
criminal or civil liability.

Judicial $1319-1 Three (3) -- Me. Haz. Atty. Gen. -- This is 8 penalty for late

(6) times appropriate fee Waste Fund payment of fee if fee has
charged under Me. Haz. not been paid to Fund within
Waste Fund statute. 6 months after due date.

Judicial  $1319-J Al cleanup -- State account  Atty. Gen. Negligence need not be --
costs. from which proven. Discharge or

funds were threatened discharge of

expended haz. waste while in
control of person causing
discharge or involving
property under custody or
control of that person.

Judicial  §1367 Abatement, -- State Atty. Gen. -- Re uncontrolled haz. waste
cleanup, and treasury sites. Reel estate and
mitigation monies of persons involved in
costs and violations should be forfeited
damages. to State. Joint and several

liability of each responsible
party for cleanup costs.
WETLANDS  Judicial §475 See $349(2) -- State Atty. Gen. Any [lilling, dredging, Owner of wetlands or dunes
for general treasury draining, depositing, is prima facie held to be
penaity allering, erecting or responsible for violation.
provisions. removal of materials in Wilfullness irrelevant.

coastal wetlands or sand
dunes wilhout a perinit or in

violation of permit provisions.
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MARYLAND CIVIL PENALTY STATUTES'

Type Section Max § Min § Where Who Criteria Comments
. $ Go Enforces
AIR Judicial  $2-610, $10,000/day -~ State Atty. Gen. -- if violation corrected in 36
Health-Envt'l reaswry months, can return up to
Article 75% of pensity.
Admin, §2-610.1, $1000/day -- State Atly. Gen. Consider: willfullness; --
Health- $20,000 total treasury actual harm to human health or
Eavt]l Article to environment, cost of control,
nature/degree of injury to general
wellare, health, and property;
location of violation; available
technology and economic reasonableness
of control; recurrence of violation.
HAZ. WASTB Judicial §7-266(a) $10,000/day -- -- . -- --
Admin §$7-266(b) $1000/day -- Penalties go . Consider: actual or --
$50,000 total to monitoring polential harm; cost of clean-
and surveillance up; nature/degree of injury
fund. to welfare, health, or
property; available technology;
degree of hazard of pollutants,
part of recurrent pattern; will-
fullness; extent to which
violation known but uncorrected;
reasonable care.
DRINKING Judicial  $9-413(a) $5,000/day -- -- . -- --
WATER
NPDES Judicial  §9-342(a) $10,000/day -- -- - -- --
Admin. §9-342(b) $1,000/viola- -- Penalties go to Consider: same --
tion monitoring and faclors as above.
$50,000 total surveillance fund.
H,0, ICE, Judicial  §9-225 $10,000 or $500 -- . -- --
Sanil $10,000/day of
Peacilities violation beyond
limit of compliance .
order; no more than
$50,000 total
TOXICS Judicial §6-422 (a) $5000/day - - - - -- -- --

There is 4 one year slatute of limitations in Marylund 1o commenee judicinl actions for monetary penalties (courts and judicial proceedings; §5-107).

upplies to any program (air, hazardous waste, drinhing water, NPULS, and h,o, Ice, and Sanitary Facilities),

This
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MASSACHUSETTS CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Crileria Coaments
$ Go Baforees
GENERAL Judicial  $6P, $100 $50 Environmental  Attorney For refusing to state --
: Ch. 21 Fund General name and address or
(510, Ch. 21A) giving false informa-
lion when Div. of Law
Enforcement officer
(from Dep't of Envt)
Mgmt) has probable cause
o belleve violation is
occurring.
Judicial  §6G, t11] -- Envt'l Atlorney For violation of §4A --
Ch 21 Fund General of Ch 21, and for
other statutory viola-
tions as listed
Judicial . $50 -- " . For violation of --
statutory provisions.
Judicial . $100 -- " . . --
Judicial . $10 -- . . . --
GENERAL Judicial  $14, $1,000/dey -- . Attorney -- --
(Re: Dredge Ch 21A General
and Fil
L T e i e
§40, $1,000/day Penalty of up to $1,000/day
Ch 131 and/or six months in jail is
criminal in construction. Each
day of violation is continuing
offense.
AIR Judicial  §28B, $10,000/ $20/day b Ally. Gen.,, Knowing f(ailure Violator may give due con-
Ch 11) day Department  within a reasonable sideration to the prac-
of Envt'l time to comply with licabilily and lo the
Quality emergency orders. physical and economic
Engineering feasibility of compliance.
-- §1428 $50/olfense $10/offense " " Knowing violation Statute deals with
of orders, rules Metropolitan air pollution
or regulations. control district.

Judicial §1428B $100/[lirst $50/first " " Violation of any Each duay is considered a
offense, $500  offcnse departmenlt order. separate off{ense.
subsequent $200 sub-
offense sequent offense
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MASSACHUSETTS QIVIL PENALTY STATUTES (continued)

Type 8ection Max § Min § Where Who Criteria Comments
$ Go Bafarces
-- $142pF $150 $250 Environmental . Allowing excess fuel --
Fund to be discharged into
atmosphere from aircraft.
Judicial §150A, $500/day $100 . Maintenance and opera- Statute deals mainly with
Ch 111 . tion of waste facility solid waste, but includes
not in accordance with  dust, smoke, odors and
this sectlion. fly ash. See also Waste.
WASTE Judicial  §10, $25,000/ -- - - Violation of chapter, Statute is for hazardous
Ch 21C day regulation, order waste.
or rule of Dep/'L.
Judicial §1J, $25,000/ -- . . Release of oil or Stalute is for releases of oil
Ch 21E day hazardous materials. and hazardous malterials. The

violator is also liable for costs
of assessment, containment,

removal and investigation of a
release or threatened release.

-- $2.07 $25,000/ -- . " -- Regulation quotes §10, Chapter
day 21 C of the General Laws.
Judicial  §150A $500/ $100/ . . Failure to maintain See also AIR.
day day and operate a waste

facility in accordance
with this section.

-- §18:26 $500/ $100/ ° . Same as above, plus This regulation is in
day day failure to [ollow addition to thc penalties
these rules and of §150A above.
regulations.
-- §$19:31 $500/ $100/ ® " Failure to maintain Also in addition to S150A
day day and operate 8 sanitary above.

landfill in accordance
with §150A above, plus
these regulations.
Judicial  §3, $250/ -- " " -- Re: llazardous substances
Ch 11IF day disclosure by employers.
Subsequent violations carry
criminal penalties
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MASSACHUSETTS CIVIL PENALTY STATUTES (continued)

Type Bection Max § Min § Where Who Criteria Comments
$ Go - Eaforees
WATER Judicial  §173, $1,000 $25 " Department -- Re: Protection of Charles
Ch. 111 of Eavt'i River from pollutian.
Quality
Engineering,
Atty. Gen.
Judicial 827, -- -- Credited to Division of  Costs of cleanup and Re: Spills of oil and
Ch. 21 account used Water restoration; natural hazerdous materials. Also:
to clean up Pollution resource damages $5,000 fine for failure to
spill and for Control; included. report spill. Section
restoration. Atty. Gen. provides for fine of $10,000/-
day of spillage "or imprison-
ment for not more than two
years or both.”
Judicial §34 C, $2500/ -- Envt') . Managing, operating --
Ch. 21 day Fund or maintaining waslewater
treatment (acility without
a valid certificate.
Judicial  §42, $10,000/ -- Envt'l " Discharge of pollu- --
Ch 21 day Fund tants into waters in
violation of permit, or
for other violations of
Chapter, regulations or
permits.
MISC, Judicial  §24, Treble -- State or Atty. Gen. -- --
(Pollution of Ch. 130, damages for peivale person
Coastal Waters) Title XIX fishery or shell- (if private
fish resource fishery)

damages.
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MICHIGAN VIL PENALTY STATUTES

Type Section Max$ Min § Where Who Criteria Comments
$ Go Enfarces
AlR -- -- -- -- -- -- -- Criminal
statutes only.
HAZ. WASTR Judicial §299.548 $25,000/dey - State Atty. Gen. -- Can also recover full value
reasury of dameges & surveillance/
enforcement, plus all court
casts end atlorneys [ees.
SOLID Judicial §299.310 $2500/day - -- . -- --
WASTE
DRINKING Judicial  $325.1022- $5,000/day - -- Atty. Gen. -- --
Hy0 :
NPDES, Judicial §323.10  $10,000/day - -- Atty. Gen. False info. on --
H0 application;
2
discharges that

result in damages to
public health, domestic
agricultural, recre-
ational & commercial
uses of water, or
livestock & wildlife.
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MINNESOTA CIVIL PENALTY STATUTES

Type Section Max$

Min §

Who Criteria
Enforces

Conmaents

AIR/ dudicial  §115.071 $10,000/day
GENEBRAL Subd. 3

State
treasury

Atty. --
Genersl

This is the general civil
penalty provision. §116.07
(subds. 2 and 4) gives state
pollution control authority
the power 10 adopt air
standards for the abatement
or control of air pollution.
Court has discretion to
determine penalty and is
required to consider
defendant's economic
circumstances ($115.072).
Atty. Gen. may seek
litigation expenses if
violalion was wilful,

HAZ. WASTE Judicial §115.07)1 $25,000/day
Subd. 3

" Violations of haz.
waste rules, permits,
stipulstion agree-
ments, compliance
schedules or orders.

Cileanup costs, natural re-
source damnages, injunctive
reliefl, aclions to compel
performance, and litigation
expenses are available. See
also §116.07 subds. 2 and 4
for relevant state authorities.

STATE *
SUPERFUND

§1158.18 $20,000/day

Response,
Compensation
and Com-
pliance

Fund

- For releases of
pollutants or con-
laminants presenting
imminent and su-
stantial danger to
public or env't, or
for releases of haz.
substances from
facilities.

Threalened releases also
included. Civil penalty is
assessed for failure to take
reasonable and necessary
response actions or to make
reasonable progress in com-
pleting response actions.
Other civil remedies
available. If state proceeds
with cleanup aclivities,
responsible person may be re-
quired to pay any reasonable
and necessary stale expenses,
including response costs and
admin. and legal expenses
§1158.17 subd. 6. Respons-
ible persons are strictly liable
for huz. substance releases or
threatened releases.
§1158.04.
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MINNESOTA CIVIL PENALTY STATUTES (continued)

Type Section - Max $ Min § Where Who Criteria Comments
$ Go Eaforces

DRINKING Judicial  $115.071 $10,000/day -- State . -- --
Hy0 subd. 3 treasury
NPDES; Judicial $115.07) $10,000/day -- " . NPDES, effluent See §116.07 for relevant
WATER subd. 3 limitations, water state authorities.
QUALITY quality and permit

violations and other

violations including

failure to follow filing

requirements.
SOLID Judicial  §115.071 $10,000/day -- . . Violations of law, .
WASTE AND subd. 3 tules, permits, stipula-
SHWAGE tion agreements, variances,
SLUDGE compliance schedules or

orders.
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MISSESIPPI CIVIL PENALTY STATUTES

Type

Section

Max § Min §

Where
$ Go

Who
Enfarces

Criteria

Comments

Judicial
Admin

GENERAL

$49-17-43

$25,000/ --
day

Water Pollution
Abatement Grant
Fund (§49-17-43
.

Comm'n on Natural
Resources. Comm'n
may institute

court proceedings
in lieu of, or in
addition to, the
civil penalty
assessment.

Violations of state
air and water poll.
control law, or
permit (except re
wasle disposal see
§17-17-29). Owners
of facilities creat-
ing hazards liable
for cleanup costs
imposed by circuit
court ($49-17-43
(d).

Fund used to clean up

or abate pollution ofs
land, air or waters of
the state (§49-17-43(1)).
Person may be liable for
natural resource damag-
es; penally includes
civil fines plus cost of
restocking or replenish-
ing wildlife (549-17-

43 (e)-

(re NPDES)

$49-17-43
(e)

$10,000/ $2,500/
day day

Violation of NPDES
permits.

WASTES Admin
Judicial

§$17-17-29

$25,000/day --

Violation of chapter
or any rules or re-
gulations.

Statule deals wilh waste
disposal. May also seck
injunctions. Provision
for compensation

{or destruction of wild-
life. If hazardous, state
may also recover re-
medial and cleanup
casts.

WETLANDS Admin
Judicial

§49-27-51

$1,000 $50

Commission on
Wildlife Con-
servation, Altty.
Gen., district or
county atty.

Violation of
chapter.

Statute concerns wet-
lands dredge and [lill.
These lines are punilive
damages for unauthor-
ized work. Commission
may retroactively
aulhorize work, but
imposes these damages
for having done the
work.

Judicial

§49-27-55

$500/day; --
$500/day
{see comnments)

chancery court

Violation of
chapler.

Violator liable for cost
of restoration. The first
$500/day is punitive
damages for the
daimnage. The second
$500/day is for every
day the violation exists
beyond the court order-
ed date for completion
of restoration.
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MISSOURI CIVIL PENALTY STATUTES

Type Soctioa Max § Min § Where Who Criteria Comments
$ Go Enforces
AlR Judicial  §203.151 $5,000/day -- -- Air Conservalion Emissions violations of Injunctive relief
. and for each Comm'n, Atty. listed statute sections; available
day of con- Gen. or other emissions oulside state
tinuing counsel gs re- which enter state in
violation quested by Air violation of emissions
Conservation limitations; violations of
Comm'n. regulations.
WATER Judiclal  $204.076 $10,000/day -- County School Water Pollution Violations of water State or political sub-
POLLUTION and for each Fund Control Comm'n, pollution law, re- division may recover
day of con- Exec. Sec’y, gulations, permits, damages (or investiga-
tinuing Atly. Gen. or standards, orders or ling and prosecuting
violation. prosecuting atly. filing requirements. cases and (or restoration
of sffected waters. See
§204.096. Injunctive
relief also available.
SOLID Judicial §260.240 $1000/day -- -- Dir., Atty. Gen., Violations re solid --
WASTB W and for each Prosecuting Atty. waste disposal
day therealter
Judicial  §260.240 $100/dayand - - -- Prosecuting atty. Violations of rules, --
(2) for each day or other alty. regulations, standards
thereafler (as requested by or orders of country
county court) ocourt.
HAZARDOUS Judicial §260.435 $10,000/day -- Haz. Waste Fund llaz. Waste Mgmt Hazardous waste injunctive relief
WASTE and for each (§5260.425 (2), Comm'n or Dep't of violations. available. §260.530
day thereafter 260.391) Natural Resources, imposes strict liability
Atty. Gen. or for cleanup costs and
prosecuting atty. punitive damages (three
limes cleanup costs) (or
wilful failure of respon-
sible party to clean up
haz substance.
Judicial  §260.465 $1,000/day -- llaz. Waste . Re change of use or .
Remedial Fund transfer of uncon-
(§5260.475(4), trolled or abandoned
260.480) haz waste siles without
approval of Dir.
-- §260.478(2) 15% of tax -- - Dep't of Failire to pay haz --
imposed plus Natural wasle generator tax
10% per annum Resources (§260.478 (1)).
interest for
overdue laxes.
DRINKING Judicial  §640.130 $50/first -- -- Atty. Gen,, Safe drinking water --
WATHH violation, Dep't of Natural vivlations,
$100/violation Resources

thereafller
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MONTANA CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteris Comments
$ Go Raforces
AIR Admin. $75-2-413  $10,000/day -- General fund Dep't of llealth -- Civil penalty is in lieu of
Judiclal & Environmental criminal penalty.,
Sciences, Atty.
Generasl or county
alty.
Admin. §75-2-422 -- -- " Dep't of Heallh -- Noncompliance penalty
& Environmental and late charge are ligured
Sciences according 1o expenditures,
etc., see statute.

HAZ. WASTE Admin. §75-10-417 $10,000/day -- » Dep't of Health -- Civil penalty is in lieu of

Judicial & Eavironmental criminal penalty.
Sciences,
Atty. Gen. or
county atty.

SOLID WASTE Judicial  §75-10-542 $50/day -- " - -- Statute deals with motor
vehicle wrecking facilities
and disposal.

DRINKING Admin.  §76-4-109  $),000 -- " Water Quality -- Statute regulates sewage

Hs0 Bureau (Sub- lines in subdivisions.

division Bureau)

NPDES Admin §75-5-631 $10,000/day -- . Dep't of Health -- --

& Environmental
Sciences, Water
Quality Bureau
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NEBRASKA CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments
$ Go Enforces
NPDES * Judicial  §81-1508(1) $5,000/ -- -- Dep't of Envt’) Size of operation Re refusing right of
(e) day Control, Alty. and degree and entry and inspection,
Gen., County extent of pollution. violation of effNuent
Atty. (injunctive slandards and limita-
relief available) tions, (iling and
monitoring requirements
water quality standards,
permit conditions or any
tules, regulations or
orders under NPDES.
MISC. Judicial  §81-1508(1) $500/ -- -- - . Solid Waste Regulations,
(e) day $81-1508 (1) () Ch 12, state that viola-
States that viola- tions are subject to
tations of air laws enforcement actions
or regulations are either administralively
subject to criminal under §81-1507 or
penalties. Failure judicially under S8 1-
to report ermission 1508 Air and Water
data or to obtain pollution violations
permit, violation are also generally
of air polL permit, enforceable under
etc. $81-1508 (1) admin. §81-1507 and
(e) judicial §81-1508.
HAZARDOUS Judicial $§81-1508(1) $10,000/day -- -- " Size of operation, Re hazardous waste
WASTE (4] and for each degree and extent violations.

day therealter

of pollution, any
injuries to humans,
animals or the
environient.
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NEVADA CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments

$ Go Bnlorees

HAZARDOUS Admin. §444.740 $10,000/ $2500/ .- Health Dep't. Transportation  Statute deals with safety of

WASTR shipment violation public service of waste into hazardous waste, including

commission, or through packaging, handling & transpor-
highway patrol Nevada. tation. The penally is civil

and motor for those with Dep't licenses,
carrier criminal for those without.
division.

Admin, §444.744 $3,000/day -- -- Commission Failure to First penalty is for each
comply with separate failure to comply.
license or Second is for any 30-day
agreement, period for all failures to

comply.

Admin. §$444.714 $25,000/day -- -- " Continuous
failures to
comply.

Admin §444.774 $10,000/day -- -- Health Any violation Penalty is in addition to the

Department of chapter or above statules. State may slso
failure to recover actual damages for
take aclion to clean-up and replacement of
correct a resources, plus administrative
violation. costs.

WATER Admin. $445.331 $10,000/day -- -- -- -- Excludes diffuse sources.
Penalty is in addition to other
penaities. Actual damages may
be recovered for loss of
wildlife, fish or aquatic life.

DRINKING Admin. §445.397 $5,000/day -- -- -- Violation of -~

WATER any standard,

order, con-
dition, variance
or exemption.

AIR Admin. §445.601 $5,000/ -- County school State Environ- Violation of Major violations. Minor viola-

occurrence district fund of mental Commis- provision or lions become major upon
county where sion and regulations. occurrence of 4th violation in
violation occured. Director, period of 12 consecutive
approved local months.

control agency.

Admin §445.601 $200; see -- " Director of Violation of This penalty is for minor

NAC 445.699 Dep't of Conser~  statute or violalions und is established
for schedule vation and regulation. through regulations; see Nev.

Natural Resources

Admin. Code, §§ 445.699 and
445.700 for schedule of lines
for minor violations.
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NEW HAMPSHIRE CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments
$ Go Enforces
AIR Judicial  §125-C:15  $25,000/ -- State Director of Air -- Violations of rules or final
day Treasury Resources Comm'n, orders also subject o superior
Alr Resources court injunction
Agency, Atty. Gen,
(of Envt'l Protection
Division)
OIL SPILLS Judicial  §146-A:l¢, $10,000/ -- . Atty. Gen. -- Violations include spillage into
IN PUBLIC n violation public surface and ground waters
WATERS or spills on land area where oil
will ultimately seep into public
walers.
Judicial  §148-A:14, $1,000/day -- " . Operating under- --
1] ound storage
acility without
permit; failure
to comply with
permit; violation
of underground
storage facility
regulations.
RUBBISH Judicial  §147:9, -- -- . » -- These sections state that persons
AND 11, 13-186, who discharge offensive matier
WASTE and 22 or otherwise violate the rubbish
disposal rules will be guilty of
violations. No penalty amount is
stated.
HAZ. WASTE Judicial  §125:95 -- -- State Atty. Gen. -- Re imminent hazard sites: Div. of
Treasury Public Health Services may after
court authorization or order apply
to governor for clean-up funds.
Judicial  §)47:58 Treble - Successful . -- In civil actions arising from
damages plaintiff hazardous waste violations, a
convicted delendant shall be
liable to a successful plaintiff in
an amount equal to J times aclual
damages sustained by plaintifl.
Judicial  §147-A:9 -- -- Reimburse Atty. Gen., Operators, gener-  Prejudgment altachment and
state and/or Office of Waste ators and/or injunctive relief also available.
office of Management transporters

waste manage-
ment for cleanup
costs.

strictly liable for casts
resulting from violalions
relating to containment,
cleanup and restoration,

and hazardous waste removal



?9-v

NEW HAMPSHIRE CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Enforces
Judicial  $147-A:10 -- -- Hazardous Atty. Gen. holds  Preponderance of  Property of generator, trans-
Waste Clean- _hearing conducted evidence that porter or operatlor may be
up Fund as civil in rem owner knew or seized and sold in forfeiture
action in should know that  proceeding. Proceeds go to
superior court property was used cleanup fund. Failure lo give
in illegal treat- notice of any storage, treatment
ment, transporta- or disposal violations results in
tion, storage or misdemeanor "il a natural person”
disposal of and “felony If any other person.”
hazardous waste. See $147-A:11.
dudicial  $147-A:17  $50,000/day -- . Atty. General Strict liability This is the civil forleiture
for each day for costs of provision.
of continuing restoration, con-
violation tainment, removal and
cleanup in addition
to forfeiture.
Judicial  §147-8:10 -- -- Office of Atty. General Costs of cleanup, Office of Waste Management is
Waste containment or entitled to lien on business
Management removal paid from revenues and all real and
hazardous waste personal property of one who
cleanup fund. caused expenditures from fund.
DRINKING Judicial §148-B:10 $500/day -- State Atty. General, Comm'n may lssue Misstatements of material
WATER treasury Water Supply orders for facts or other wilful viola-
and Pollution repairing tions constitute misdemeanors
Control Comm'n equipment, pro- for "natural persons” and
hibiting sale or felonies for "any other
distribution of person®.
public water
supply, testing/and
or notification
of polential users of
heatth effeects, (in
cases where the viola-
tion of a primary
standard may result
in serious risk to
public health).
WATER; Judicial  §149:19, $10,000/day -- State Atty. Gencral, -- Comm'n may issue cease
MNPDES il treasury Water Supply and desist orders.

and Pollution
Control Comm'n
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NEW HAMPSHIBRE CIVIL PENALTY STATUTES (continued)

Type Section Max $ Min § Where Who Criteria Comments
$ Go Enforces
SBWAGER Judiclal  $149-E:7 $5,000 .- To enforce Superior court Any violation under - -
DESPOSAL - sewage (Atty. General) chapter, or for
disposal failure, neglect,
system chapter. relusal or
misstatement.
Judicial  §149-Bi1, $1,000/day -- -- . Neglecting or Civil forfeiture.
v refusing to comply
with $148-E:3-d
(maintenance and
operalion of sub-
surface seplic
systems).
SOLID Judicial  §149-M:12  $5,000/viola- -- State Superior court -- --
WASTER tion and for treasury (Atty. General)
each day of con-
tinuing violation
WETLANDS  Judicial §483-A:6 $5,000 -- To restore Atty. General Pailure, neglect Re: Regulating dredge and
wetland or § or refusal to fill in wetlands.
placed in non- obey order of
lapsing stale wetlands board or
fund for wetlands misrepresentation
research and of material fact.
investigation.
Admin. §483-A: $2,000/ -- . Wetlands Board Violation of any After notice and hearing pursuant
5-a violation provision of to §541-A, Wetlands Board is
chapter. empowered to impose adminis-
trative fine.
Judicial  §483-A: -- -- " State and local " State and local law enforcement
5-b law enforcement olficials may prosecute any
officials violation of chapter as violation;

does not limit state's enforce-
ment authority under chapter.
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NEW JERSEY CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments
$ Go Enfarces
GENERAL Judicial  $2A:58 See See State treasury, Atty. General -- This is a general penalty
individual individual unless otherwise statute covering the entire
statutes for statules provided. N.J. Code.
amounts. for amounts.
AIR Judicial  §26:2C-19  $2500 -- State treasury Department of -- Violator can receive up to
Environmental 90% rebate for compliance.
Protection Compromise and settlement
available.
HAZ. WASTE Judicial  $13:1E-9(c) $15,000/day -- State treasury Dept., county, Transporting Can also assess investiga-
Admin. or local board to, or storing tion & monitoring costs,
of heslth hazardous waste litigation, costs cleanup of
at unauthorized the violation, actual &
facility. compensatory damages for
loss of wildlife, fish or
aquatic life. Compromise and
selllement available.
Admin. §13:1E-67 -- .- Person who Atty. Gen. Information on  Provider of information
provides in- illegal trest- receives one-half of any
formation ment, storage penalty imposed.
leading to or disposs) of
arrest & hazardous wastes.
conviction for
violation,
Judicial  §13:1K-13  $25,000/0lfense - - State treasury Atty, Gen. Giving (alse Hazardous wastes
information.
Judicial  §7:28-5.5 $10,000 -- State treasury Alty. Gen. Violation of See charl for penalties
guidelines in and rebates.
§7:26-2-see chart,
Judicial  §7:1-3.16 $25,000/ -- State treasury Atty. Gen, Giving of false  Can also consider failure
offense informaltion to comply with other
upon transfer provisions relating
of industrial to transfer of
establishment. industrial establishment.
soubp Judicial  §$13:)1-5 $3,000/ .- State Alty, Gen. -- Non-hazardous waste
WASTE oflense treasury
Judicial  $48:13A-12 $500/first offense
Admin. $1000/second  100/second  State treasury Atty. Gen. Engaging in solid --

olfense

$1000/third &
subsequent
offenses

offense

500/third "
and sub-
sequent offenses

waste collection or
disposal without permit.




NEW JERSEY CIVIL PENALTY STATUTES (cont'd)

Type

Section

Meax $ Min §

Where
$ Go

Who
Enforoes

Criteria Coaments

DRINKING
Hy0

Judicial
Admin

$5012A-

10(B)

§38:12A-
10(d)

$5000/first --

offense

$10,000/second $5,000/

offense second
offense

$25,000/Lhird --

$10,000/day --

State Treaswry

State Treaswy

Commissioner,
Atly. Gen.

Commissioner,
Atly. Gen.

Violation of --
Act, rule,

regulation or

order issued

pursuant (o the Act,

Violation of --
Act or an adm.

arder, court

order, or failure

to pay an admin
assessment in full
issued pursuant to

the Act

Judicial
Admin

NPDES

L9~V

§58:10a -
10(d)

§58:108-
10(e)

$5000/violation - -
plus $500/day
therealter

$10,000/day --

$10,000/day --

State treasury

State treaswry

State treasury

Commissioner,
Atty.Gen.

Commissioner,
Alty. Gen

Commissioner,
Ally. Gen

Violator can be

charged compensatory
damages for loss of
wildile, fish or

aquatic life, or

any other actual damages.

Violation of
Act, water
quality
standard,
effluent
limitation ar
permit

Violation of

Act, admin .
order, court

order, or failure

to pay admin
assessment in

full issued

pursuant to Aect.

Willfull or .
negligent
violation of

Knowingly
falsifying

records or docu-
menls required

by Act; tampering
with or lalsilying
monitoring equip~
ment required to be
maintained by Acl



NEW JERSEY CIVIL PENALTY STATUTES (cont'd)

89~V

Type Section Max § Min § Where Who Criteria Comments
$ Go Enforces
Admin. Regulation $5,000 -- " Comm'r Type (whether Re basic penalty for discharge
7:14-8.10 (basic wilful and violations. Compromise of
penalty) highly (ore- assessed penally is dis-
seeable, unin- cretionary with Administrator.
tentional but Dep't will not seek additional
foreseeable, or  civil penallies for a violation
unintentionsl for which assessment has been
and unforesee-  paid unless the violation is
able); serious-  repeated or is of a continuing
ness and nature and is not abated.
duration of Penalties are computed after
violation. assigning values to the Serious-
ness and Type Factors from the
ranges set forth in the regula-
tions at 7:14-8.10(aX5).
H,0 Admin. $58:10- $50,000,000/ -- N.J. Spill Dept. of Publie - - If violation is proved
l’bLLUﬂON Judicial  23.11g major facility or Compensation Advocale, State willful or grossly
$150/gross ton Fund Treasurer, commis- negligent, maximum
per vessel sioner or director amounts do not apply.
of Dep't of Envi'l
Protection.
Judicial  §58:10- $25,000/0ffense - - State treasury Atty. Gen. Knowingly --
3.1 giving false
information in
cleanup efforts.
WETLANDS  Judicial $§13:9A-9 $1000/violation - - State treasury Atty. Gen. -- Can also be charged for

the costs of restoration
of the affected wetlands.
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NEW MEXICO CIVIL, PENALTY STATUTES

Type Bection Max$ Min$ Where Who Criteria Comments
$ Go Bafarees
AlIR Judiclal $74-2-12 $1,000/ -- General Envt'l Emissions of air Allows Class A counties and
day Fund Improvement pollutants with- municipalities in such counties
Div., local out permit. authority to adopt own programs
Air Quality at least as stringent as state’s.
Control Bd
HAZ. WASTE Judicial $74-4-12  $10,000/ - - " Director of Violation of Act, --
day Envt'l rules or com-
Improvement pliance orders.
Div.
Judicial  §74-4-13 $5,000/ - - " " willful viola- May also seek injunctions.
day tion or refusal
to comply with com-
pliance order regard-
ing handling, storage,
treatment, transporta-
tation or disposal of
hazardous waste.
H,0, Judicieal §74-6-5  $5,000/ -- . Water Quality Failure to obtain  Statute deals mainly with procedures
N’DB day Control permi, violation  for obtaining a permilL
Commission of conditions of
permit, failure to
disclose relevant
facts or obtaining
permit by misrepresentations.
Judicial §74-6-10 $1,000/ -- . . Any violation of May also assess reasonable cleanup costs
day Water Quality and seek injunctions.

Act, ar regulation.
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GENERAL

NEW YORK CIVLL. PENALTY STATUTES

Type Sectioa Max § Min § Where Who Criteria Comments
$ Go Enforees
Judicial  $71-021) -- -- Slate comptroller -- -- Statute gives disposition of
fees & penallies collected
--------------------------------------------------------------------------------- [ S,
Admin. $71-0301 $2500/violation, - - " Atly. Gen -- Statute provides for
Judicial $500/day therealter summary abatement.
Admin. $71-040) -~ -~ -- Atty.General, -- Statute allows Atty. Gen.
Depl. of Environ- to delegate enforcement
mental Conserva- power lo Dep't attomeys,
tion Commissioner
Admin §71-0507 -- -- State comnptroller, -- -- State comptroller pays all
conservation fund or legal fees involved, then
Dep't of Environmental remainder of money goes
Conservation, or Dep't to conservation fund, Dep't
of Taxation and Finance of Envt'l Conservation or
Dep't of Taxation &
Finance,
Judicial  §71-0519 maximum given $10 . Conservation, Agreement by Statute allows the
under statute game officers violator, penalties imposed to be
in use ar state police officers compromised if judgment
involved and entered is paid within
court. thirty days.
dudicial  §71-1707 $1000/ -- . Atty. Gen. - - Penalties may be
violation or Commissioner compromised.
Admin. $71-11711 $50/first -- - Local board - - Applies to tenants or owner
violation of health occupied dwellings (or lirst
violation. For subsequent
violations and other
persons, penally is
criminal
Admin. §71-1725 $1000/ -- " Commissioner - - --
violation
Admin. §71-4003 $500/day -- " Commissioner - - General penalty stalute to

be used if no specilic
statule is available.
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NEW YORK CIVIL PENALTY STATUTES (cont'd)

Judicial

Type Section Max § Min § Where Who Criteria Coaments
$ Go Enforces
AIR Judicial §71-2103 $10,000/ $250 State comptroller, Atty. Gen. - - May be settled or
violation; conservation fund compromised by parties.
$500/day or Taxation &
thereafter Finance
dudicial  §71-2111 $2500/ -- " " - - No compromise or
violation; settlement allowed
$500/dey
thereafter
Admin. Tite 6 25% of -- State comptroller Commissioner Non-payment of If fee not paid
§481.5 deliciency of fees due within 45 days
fee not paid, of given date,
total; no more penalty of 5%
than 5% of per month imposed
deficiency of up to 25% of total
(ee not paid deficiency plus
per month up to interest.
25% plus interest
WASTE Admin. §71-2703 $2500/viola- -- State comptroller, Commissioner, - - -
tion; $ 1000/ consgervation fund Alty. Gen.
day thereaflter or Taxation & Finance
Admin, §71-2705 $25,000/day -- Hezardous waste . - - --
Judical first violation; remedial fund
$50,000/day for
subsequent violatlion
DRINKING Admin. §71-1115 $1500 -- State comptroller ® -- Also has criminal penalty
H,0 of $1000.
Admin, $71-1127 $500/viola- -- * Ally. Gen -- Also applicable 10 other
Judicial tion; water statutes.
$100/day therealter
Admin.  §$1)-1103 $200/day -- » Deg't of Health -- --
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NEW YORK CIVIL PENALTY STATUTES (cont'd)

Type Section Max § Min § Where Who Criteria Comments

$ Go Enforces

NPDES, Judicial $71-1929 $10,000/day -- State comptroller, Atty. Gen. or Any violations Penalty amount goes to

II,O conservation fund health com- which result conservation fund. May

or Taxation & missioner of in the death be settled or compromised.
Finance local government fish or shell-
fish.
Admin.  §71-194) $2500/violation; - - . Commissioner, Type & extent  Statute is for liquid
Judicial $500/day Atty. Gen. of damage, spills if more than 1100
therealter degree of care  gallons are stored in bulk.
to prevent spill
& efforts to
mitigate damage.

Admin §$71-1105 $500 -- State comptroller Atty. Gen. -- --

Admin. ST1-1107 $5000 -- . " -- Statute applies to state
employees as well as public
and private contractors
who disregard
specifications of
construction contracts.

Judicial  §71-1109 $500/offense -- . - -- Applies to any person or
tocal public corporation.

Judicial  §71-1111 " -- - " -- .

Admin. §71-112) $1500 -- . . -- --

TOXICS dudicial  §71-3103 $2500/ -- State comptroller  Atty. Gen. -- Statute deals with
violation; detergents and other
$500/dsy thereaflter cleansers.

Admin. §71-3703 $2500/ -- State comptroller Ally. Gen. -- Statute applies to

violation; industrial and
$500/day thereaflter commercial users of
hazardous substances.

Judicial  §71-3803 " -- - " -- Statute deals with
chlorofluorocarbon
compounds.

Admin. §71-3903 $3000/ -~ " » -- May be compromised or

Judicial violation seliled. May recall sny

sewage system cleaners or
additives as well
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NEW YORK CIVIL PENALTY STATUTES (cont'd)

Type Bection Max § Min § Where Who Criteria Comments
$ Go Eaforces
Judicial  $71-3905 $3000/ -- - » Atty. Gen., -- May recall any sewage
violation District Atty, system cleaners or
additives as well.
WETLANDS  Admin. $71-2303 $3000/ -- State comptrolier Atty. Gen., -- Violator inay be ordered
Judicial violation commissioner, to restore fresh water
local government or and tidal wetlands.
District Atty.
MISC. Admin. §71-4103 $1000 plus -- State comptroller  Atty. Gen. Violation of Re regulatory program
any fine chapter 72 fees.
imposed by
other statutes
Admin. §71-0201 25% of -- State comptroller Commissioner Non-payment of If fee not paid within 45
deficiency {ees due. days of given date, penalty

of fee not paid,
total; no more
than 5% of
deficiency of

fee not paid

per month uwp to
25%, plus interest.

of 5% per month imposed,
up to 25% of total
deficiency, plus interest.
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NORTH CAROLINA CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments
$ Go Baforces
AIR Admin. §$143-215.  $5,000/ -- -- Envt'l Mgmt Degree and extent Judicial enforcement
114 violation Comm'n, Dep't of harm, cost of available to recover
and for each of Natural Re- rectifying damage, assessed penalty. Atty.
day of con- sources and amount of money the Gen. may seek injunc-
tinuing violation Community violator saved by live relief.
Development not having made
necessary expenditures
for compliance. Re permit
and reporting violetions.
WATER Admin. §143-215.6; $10,000/ $100/day -- Envt’l Mgmt Degree and extent Judicial enforcement
§143-215.69 violation (see reg. Comm'n, Superior  of harm, cost of available to collect
(b) and for each  §.0509: court can enforce rectifying damage. penalty. Atly. Gen. may
day of con- Penalties) Violations of seek injunctive and
tinuing violation effluent limite- other necessary relief.
tions, lailure to See §143-215.69 (b) re
obtain permit, violations of water
permit violation, quality reparting.
relusing lawful
inspection, viola-
tion of special
order.
WASTE Admin. $130A-22 $500/ day -- Haz. Waste Site Dep't of Human Nature of violation, Civil action in
(a),(d),(g) if non- Remedial Fund Resources, Sec'y violator's previous superior courl is
hazardous {(up to $200,000 may enforce in compliance record, available to recover
waste; cap) superior couwrt to  degrees and extent sdministrative penalty
$10,000/ day collect unpaid of harm, cost of if assessed person (ails
if hazardous penalty. reclilying damage, to pay (see S130A-22(g)).
waste {ailure to comply Injunctive relief avail-

Delegated to
Head, Solid &
Haz. Waste Mgmt
Branch.

with waste mgmt
rules, refusal of
right of entry.
Criteria for viola-
tions of Act: type

of violation, type

of waste, duration,
cause (whether
negligent, inten-
tional or reckless
act), potential effect
on public health and
env't, eflectiveness of
violatur's response

(continued)

able. Penalty stayed if
admin. hearing for other
than remission or reduc-
tion (Reg. .0705).
Depending on violation,
Dep't may issue notice
of assessment or give
violalor time lo comply
(Reg. .0703).
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NORTH CAROLINA CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Enfarces
measures, private
property damage.
Criteria for violations
of orders: subject matter
of order, duration, cause,
type of violation, effect
on health and env't, effect-
liveness of response. Criteria
for refusing to allow authorized
right of entry: type of viola-
tion, duration of refusal,
effect on health and env't,
type of waste handled by
violator at solid waste
tacility. (See esp. §§ .0700
et seq. Admin. Penalty
Procedures of N.C. Admin Code.)
DRINKIRG Admin. §130-166. $5,000/ -- -- Sec'y of Dep't of  Violation of drink- dudicisl enforcement
WATER 54 violation and Human Resources, Ing water standards available. See §130-
for each day Sec'y may enforce or other monitoring 168.54(c).
of continuing in superior court or reporting re-
violation to collect unpaid  quirements.
penalty.
OIL OR HAZ. Admin. S143- $5,000/ -- -- Env'll Mgmt. Gravity of Intentional or negligent
SUBSTANCR 215.91 violation Comm'n violation, previous discharges of oil or
DISCHARGES compliance record hazardous substances;
of violator, knowingly causing or
amount spent to permitting such
achieve compliance, discharge; fsilure to
estimaled damages report discharge.
and other Attly. Gen. may bring
considerations. action to recover
unpaid penally.
WATER, OlL, Admin. NC Admin. $5,000/day .- -- -- Gravity of violation  These are the civil
AIR Code - and degree and penally regulations,
Envtl Mgmi extent of harm; cost
Subch. 2J - of reclifying damage;
Civil compliance history;
Penalties ability to pay.
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NORTH DAKOTA CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criteria Comments
. $ Go Baforces

AIR Judicial  $23-25-10  $10,000/day -- -- Alty. Gen. -- --
. Dep't of Health

HAZ. WASTE Judicial  §23-20.3-09 $25,000/day -- -- . -- Statute allows for interest-
ed persons alfectled by
violations to intervene if
department brings suit. §
allows for penality of up lo
$50,000/day if facts show

human kife
. §23-20.3-07 $5,000/day -- -- . -- Statute deals with
monitoring & testing.
SOLID WASTEB Judicial  §23-29-12  $300/day -- -- . - -~
DRINKING Judicial  §61-28.1-06 $5,000/day -- -- . -- --
H’O
H0 Judicial  §23-28-08 $10,000/day -- -- . -- Fine of up to $25,000/day
P&LI.UTIOII. can be levied for a willful

NPDES violation.
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OHIO CIVIL PENALTY STATUTES

Type Sectlion Max § Min § Where Who Crileria Comments
$ Go Baforces
AR Judicial  §3704.99(B) $25,000 -- -- Atly. Gen. Knowing falsity in --
plans, dala, records,
elc. to be submitted
to Director; emissions
or permit violations.
sOLuID Judicial  $3734.99 $250/day - - -- Atly. Gen., Solid waste dispasal --
WASTE Director violations.
HAZ. WASTR Judicial $3734.1) $10,000/ -- llazardous " Hazardous waste --
day Waste Clean- violations.
up Specisl
Account
DRINKING Judicial  §6109.33 $10,000/ -- State Ally. Gen. Knowing (alsities --
H’O day treasury in documents.
NPDES Judicial  $6111.09 $10,000/ - State . -- --
H,0 POLL., day treasury
ITATION
Judicial  $6111.99 s6ill4es -~ -- . -- Re so0lid waste disposal
or,.46: (§6111.45, .46); re water
$500.00; planning (S6111.42); re
§6111.42: knowing falsities in
$100 first reports or permit violations.
offense, (§6111.07(C)).
$150 there-
after;
§6111.07(C):

$25,000
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OKLAHOMA QIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Crileria Comments
$ Go Eaforces
GENERAL Judicial  §1-1701 $10,000/day $200/day -- District Atty. Violation of This is a general statute
(Tiue 63) (criminal) code relating which covers any sec-
to water pollu- tion not containing |
tion, sewage and penally provisions of
discharge of its own (e.g., drinking water
pollutants. violations). Includes civil
and criminal penalties.
AIR -- §i-i802 -- -- -- -- -- Criminal penaities only.
(Tide 63)
HAZ. WASTE Admin. §1-2012.1 $10,000/day -- Controlied Dept. of Notice of Appeasl of assessed fines
(Tite 83) Industrial Health present viola~ o District Court.
Waste Fund tion of rules,
and lailure to
comply with order.
Judicial  §§1-2011,  $10,000/day  $200/day -- Distriet Any violation May also seek injunctions
1-2012 (criminal) Attorney of act or rules. and temporarily suspend
(Tille 63) operating permit of a waste
facility. Includes civil and
criminal penalties.
Hy0, Judicial  §926.10 $10,000/day -- -- Atty. Gen., Violation of Most of statute is criminal
(Title 82) district atty. provisions or May also seek injunctions.
NPDES failure to See also §1-1701, above.
perform duty
under code.
Judicial  §937 -- -- -- Atty. Gen. Death of fish Criminal penalties and
(Tite 82) or wildlife. damages.
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GENERAL
POLLUTION
CONTROL

OREGON CIVIL PENALTY STATUTES

WATER
SYSTEMS
(Drinking
Walter)

Type BSection Mazx § Min § Where Who Criteria Comments
$ Go Eaforces
Kdmin.  $488.130; $500/day - Generu) Fund of Envt'l Quality Consider: Prior 1. Re: Violations of
Judicial  Div. 12, except that State Treasury Comm'n may violations, history statulory provisions listed
Admin. oil discharges or 1o county of institute legal of violator in tak- in §468. 140. For inten-
Rules into water have violation if re- and equitable ing feasible steps tional or negligent unlawful
§340-12- max. penalty of covered by re- enforcement to correct viola- open field burning
055 $20,000/violation gional air quality proceedings tion; economic and penaity is minimuin $20,
and unpermitted control authority (court may financial condi- maximum $40 per acre
waste discharges collect unpaid tions of violator; burned (§468.140 (5)).
into air or water penally as ex- gravity and magni- 2. Compromise or
have $10,000/day ecution of tude of violation; settlement of unpaid
maximum penalty. judgment on whether violation penalty available if
See §§ 468.130(1) record) was repeated or con- approved by Comm'n
and 468.140 (3). tinuous; whether (§340-12-075). Penalty
cause of violation assessed if violation
was unavoidable continues 5 days afler
accident, or receipt of notice of
negligence or inten-  violation (S340-12-040)
tional act; oppor- Some types of violations
tunity and degree can resull in penalties
of di!ﬁcully to without prior notice of
correct;violator's violation.
cooperativeness and
efforts to correct;
cost to Dep't to invest- )
igate and correct; other
relevant factors. See
§340-12-045: Mitigating and
Aggravating Factors.
Admin. §§448.280, $500/ day - General Fund Asst. Dir. of Factors: past Re: Polluting, destroying or
448.285 of State State llealth history of person endangering waler systeins
Treasury Div. (court may incurring penalty resulting from maintaining
collect unpaid in taking all slaughter pens or stock-
penality as ex- feasible steps to feeding yards or depositing
ecution of correct uny viola- unclear or unwholesoine
judgment on lions; prior viola- substances (violations con-
record) tions of statules, stitute public nuisances).

rules, orders or
permits re waler
sysleim; economic
and financial con-
ditions of violator.

Violating rules re con-
structing, operating or
maintaining water systems.
Penally imposed niay be
remilled or mitigated
consistent with public
heslth and safety.
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OREGON CIVIL PENALTY STATUTES (continued)

Type Section . Max § Min § Where Who Criteria Conments
$ Go Eofaorees
SOLID Admin. $459.995 $500/day $25 to State Dep't of Envt'l Violations re See General Comment 2
WASTE Judicial (1); $100/day treasury Quaslity (Envt'l disposal, collec- above.
Div. 12, Quality Comm'n tion, storage,
Admin. may institute reuse or recycling
Rules legal and equi- of solid waste.
§340-12-065 table enforcement See General
proceedings). Criteria above.
HAZABDOUS Admin. §459.995 $10,000/day $100 to State " Violations re See General Comment 2
WASTER Judicial (2); $2500/day  treasury generation, treat- above.
Div. 12, ment, storage, disposal
Admin. of transportation by air
Rules or water of hazardous
§340-12-068 waste. See General
Criteria above.
AIR Admin. Div. 12, $10,000/day $25 to General Fund  Dir. of Dep't Violations re See General Comment 2
Admin. Rules $ 100/day or County of Envtl noncompliance with above.
§340-12-050 Quality, Dir. permit or variance,
of Regional operating source
Air Quality without permit,
Control Auth. emission of ex-

cessive air con-
taminants, un-
authorized open
burning. See General
Criteria above.
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PENNSYLVANIA CIVIL PENALTY STATUTES

Type Soction Max$ Min$ Where Who Criteria Comments
$ Go Enforees
AIR Judicial  $4008.1, $10,000 plus -- Clean Air Dep't of Wilfuliness of Lien imposed upon real and
Admin. $4009.2 up to Fund of State Envt'l Resources violation, damage personal property for non-
$4010 $2,500/day Treasury to outdoor atmasphere payment of penalty,
of continuing or its uses. Wilfull-
violation ness is not a pre-
requisite.
HAZ. WASTE Judicial §6018.605 $25,000/ - -  Solid Waste . Wilfullness, damage Judgment on property
Admin. offense Abatement to air, land or for nonpayment of
Fund of State other natural re- penalty.
Treasury sources or their
uses, cost of restora-
tion and abatement,
savings resulting to
person in consequence
of violation. Wilfull-
ness or negligence
irrelevant.
NPDES, Judicial  $691.605 $10,000/day ==  Clean Water " Wilfullness of Judgment on property
SEWAGE & Admin Fund of State violation, damage for nonpayment of
INDUSTRIAL Treasury to waters or their penalty. Five-year
WASTES uses, cost of statute of limitlations
restloration. for Dep't to act.
Wilfullness is not §691.602 provides
& prerequisite. for criminal penalties.
§691.605(b) relates to
mining aclivities.
DRINKING Judicial  §721.13  $5000/day - -  Sale Drinking . Seriousness, --
;0 Admin. Water Account culpability,
of Stale Treasury violator's history,

population affected.
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PUERTO RICO CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Crileria Comments
$ Go Enforees
AlIR/ Admin $1136(e) $25,000/day -- Special Account Board on Envt'l Violation of This is & general penalty
GENERAL of Board on Quality chapter, slatute covering the
Environmental environmental field.
Quality
§1136(d) $50,000 -- . . Contempt of --
previous order
for fines already
imposed; recurrent
acls.

HAZ. WASTR -- -~ -- -- -- -- -- Falls under above penalty
statute with one additional
criminal penalty
regulation.

DRINKING Admin. §1559 $5,000/day -- Special Account Secretary of --

B,0 of Board Board

Admin §1518 $50,000 -- Special Account Secretary of Violation of Statute is in addition to

H,0,
PbLLU‘I‘ION

of Board

Board

chapter or
regulation.

general penalty slatute of
Title 12, above.
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RHODE ISLAND CIVIL PENALTY STATUTES

Type Section Max $ Min § Where Who Criteria Comments
$ Go Boforces
GENERAL Admin.  $42-17.1- $500 .- State Dir. of Dep't of Violation of any law, Statute provides lor fine or
2(v) Treasury Envt'l Mgmt rule, regulation or imprisonment or both and 8
order of director, interpreted by state to
unless another penalty authorize both civil and
is provided elsewhere. criminal penalties.
HAZARDOUS Judicial §23-19.1- $10,000/ viola- -- Stale Dir. of Dep't of -- $23-19.1-17.1 allows Dep't to
WASTR Admin. 17 tion and for Treasury, Envt'l Mgmt, seize certain property and to
each day of Envt'l Envt'l Advocate use property or sale proceeds
continuing Response (Atty. Gen Office); from property to further haz.
violation Fund outside counsel in waste enforceinent.
cases of conflicting
interest.
Judicial §23-19.1- $10,000/year -- . . -- Re: Applications, renewals,
Admin. 14 plus 7% suspensions or revocalions of
interest per permits: Applicants or haz.
annum for payments waste facility owners must pay
past due. (See § 23- for expenses incurred by Dep't
19.1-14(B).) in connection with facility.
AIR Judicial §23-23-  $500/day -- State Dir. of Envt'l Violations of Statule provides for fine or
Admin. 14 Treasury Mgmt, Envt'l orders. imprisonment or both and is
Advocate interpreted by state to
authorize both civil and
criminal penallies.
REFUSE Judicial §23-18.9- $500 -- " . -- Re: Depositing of out-of-state
DISPOSAL Admin. (] refuse prohibited. Note that
§23-18.9-10 re construction of
solid waste management facili-
ties or installation of
equipment without proper
approval results in a penalty
($500 fine or imprisonment for
o maximum of 30 days, or
both).
SEWAGE Judicial $§23-24.3-6 $1,000 -- " * 3 ----
SYSTEM Admin. Superior Court for
CLEANERS Providence County
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RHOODE ISLAND CIVIL PENALTY STATUTES (continued)

Type Seclion Maz$ Min} Where Who Criteria Commenls
$ Go Eaforces
SEPTAGE, Judicial §23-18.4-  $100 -- - - For wilful Statute provides for fine or
INDUSTRIAL Admin. 4 violations. imprisonment or both and s interpreted
WASTES by state to authorize both civil and
AND WASTE criminal penalties. §23-19.4-5 states
OlL that all compliance orders and their
enforcement sre in sccordance with
§42-17.1-2, general puwers of director.
WATER Judicial  §48-12-13  $5,000/ -- State Dir. of Dep't -- --
Admin. day treasury of Envt'l Mguit,
Envt'l Advocate
DRINKING Judicial  §46-14-3 $20/day - - . Dir. of For refusing or --
WATER Admnin. tiealth, neglecling to comply
Envt'l with order to remove
Advocate sewage, drainage or
polution matter that
maey impair the quality
or purity of drinking water.
Judicial  $46-13-15  $500/ -- State Superior Re public water Statule provides for fine or
Admin. day Treasury Court supplies. imprisonment or both and is interpreted
by state (o authorize both civil and
criminal penaities.
DEPOSIT OF Judicial  §46-6-1 $100/ -- 1/2 0 Dir. of Envt'i For depositing mud, dirt - -
DIRT IN Admin, - offense State, 1/2 Mgmt, Envt'} or other substances in
PUBLIC WATENRS Advocate public lidewaters without
proper authority.
Judicial  $46-6-4 $20/ -- State . For depositing substances - -
Admin offense treasury in the Blackstone or
Seekonk Rivers.
Judicial  §§46-6- $100/ -~ . District court for For throwing various - -
Admin, 56,17 olfense the sixth division, substances into Narragansetl
Envt'l Advocate Bay, Providence llarbor or
other walers as listed.
Judicial  §46-6-9 $100/ -- " Dir. of Envt'l Mgmt, For failure to comply - -
Admin. day Envt'l Advocale with notice lo remove
obstruclion.
WETLANDS Judicial  §2-1-23 $1,000/ -- " Dir. of bep't of For violation Note thut §2-1-24 provides for penally
Adinin. viola- Lovt'l Mg, of a freshwaler ($500 or 30-day imprisonment, of both)
Lion Euvt'l Advocate wetlands restora- for violations of urders of ir, of
tion order. Natursl Resources.
§2-1-26 $100 - - " Purchuser of land For sale of trunsfer - -
plus al 1nsue. of land designuled as
Lubibity wetland withoul written

Lo purchascer
for consideru-
tion und duinuges.

disclosure 10 purchuse
i sale agrecuient,
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SOUTH CAROLINA CIVIL PENALTY STATUTES

Who
Enfarces

Criteria

Comments

$48-1-330

$10,000/ --
day

State treasury
(1/2 inures to
benelit of county
(§48-1-350))

Dep't of Health
and Environmental
Control (see
§48-1-220),

atty. gen. and
solicitors (see
§40-1-210)

Violaling any
provisions of
chapter, or any

tule or regulation,
permit or order of
Dep't. Unlawlul
discharge of organic
or inorganic matter,
or industrial or
other wastes into
the environment of the
state. See § 48-1-90.

Penalties assessed
under Poll. Control
Act are held as debt
peyable to state by
person charged and
constitute a lien
againsi that person's
property.

(See $48-1-350.)

R81-9

NPDES permit
violations

Regulation refers to
§48-1-330 (general civil
penally provision) and
§48-1-320 (criminal
penalty).

Type
GENEBRAL Judicial

Admin,
NPDES Judicial

Admin.
DRINKING Judicial
WATER Admin.

S44-55-
90

$5,000/ --
day

State

Dep't of Health
and Environmental
Controt, Atty.
Gen.

Violations of $44-
$5-80: Unlaw(u) acts
(incL failure to
comply with laws,
regulations, permits,

or orders and rendering

& public water supply

Statute includes
protection of ground-
water (UIC and LUST).

inoperable or unuseable).

HAZARDOUS Judicial
WASTE Admin

§44-56-140

$25,000/ --
day and for

each day of
continuing
noncompliance

Failure to comply
with laws, regula-
tions, permits or
orders; unlawful
generalion, treat-
ment, storage, trans-
portation or disposal
of hazardous wastes
(see §44-56-130).

Yiolation of court
order is deemed con-
tempt of issuing
court,
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SOUTH DAKOTA CIVIL PENALTY STATUTES

Type Section Min § Where Who Criteria Comments
$ Go Enfarees

AIR Judicial  $34A-1-39  $20,000 -- -- Alty. Gen. -- .-
HAZ. WASTE Judicial  34A-11-20 $10,000/day .- -- Aty Gen. -- --
SOLID WASTRE Judicial 34A-6-46 $1,000 -- -- Atty. Gen. -- --
DRINKING Judicial  34A-3A-15  $500/day -- -- Alty. Gen. -- --
H;0

NPDES, Judicial 34A-2-76 $10,000/day -~ -- Atty. Gen. -- --
H0

2
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TENNESSEE CIVIL PENALTY STATUTES

WATER

Type Section Max § Min § Where Who Criteria Comments
$ Go Enfarces
Admin §68-25-116 §25,000/ duy $10.00 General Technical Sec’y Cheracter and degree of Damages may include
Judicial and (or each Fund of Air Poll. Con- injury Lo, or inter- slate invesligation
day of con- trol Bd, duly ference with the prolec- snd enforcement ex-
tinuing violation exemnpled local tion of Lhe heallh, penses, remedial costs
polL control general welfare und fare and natural resource
progrum. Comm'r  and physical property of damuges. Financial
of Dep't of Health  the people; social and inability of assessed
and Envt may economic value of the air person considered in
institute chan- conlaminant source; suit- miligation. Non-jury
cery court suit ability or unsuitability tria) for éxecution of
for collection or of the air pollution judgment.
assessment of source to lhe ares in '
penalty. Bd which it is located; technical
affirms, modifies, practicability and economic
or sets aside r bleness of reducing
penally assess- or eliminating the emission
meny, if appealed  of such air contaminants;
emission of such air con-
laminanls; economic benefil
gained by the air contaminant
source through any failure to
comply; the amount or degrec
of effort put forth by the
air contaminant sowrce to
atlain compliance. See $68-25-106.
Admin §69-3-115  $10,000/ -- Water Quality  District attys. Whether Lhe civil Re effivent limitations
dudicial day Control Div. general, atty, penally imposed will or waler quulity viola-
gen., Degt be a substantial tions, permil or order
(through etly. economic detesrent to violations, fuilure of

gen. and reporter)
may institute
chancery court
assessment

proceedings.

the illegal activity;
damages (o Lhe state,
including compensation

for loas or destruc-

tion of wildlife, lish

and other aqualic life
resulting from the
violation, as well us
expenses involved in
enforcing this section

and Lhe cosls involved

in enforcing this

section and the costs
involved in rectilying

any dumage; cause of the
discharge of violation;

the severity of the dis-
charge and its effect

upon the quality and
quantity of the recerving
waters; effectiveness of
actlivn tuhen by the violator
w cease the violuliong

the techmceal und ceonomice
reusonableness of reducing
o clinnating the discharge;
und the social und ceonvinic
value ol the discharpge svuree,

indwstrial POTW wser (o
pay user or cost
recovery charges, and
for violations of pre-
trealment standurds or
toxic limits.

Note that §69-3-107(16)
lists as ane of the
duties of the Comm'r
the aulhority (0 assess
civil penallies in
uccordance with §69-3-
115,
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TENNESSEE CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Critoria Comments
$ Go Baforees
DRINKING Admin, §68-13-713  $5,000/day $50.00 Water Supply Comm'r of llealth  Harm 10 public health Violator also liable to
WATER Judicial (Y] and for each Div. and Env't or env't; whether state for damages (e.g.,
. day of con- penalty will be a for investigation and
tinuing violation substantial economic enforcement) whether or
deterrent; economic nol a civil penaity is
benelit gained by assessed. When assess-
violator; violatar's ment has become final
efforts to remedy because of person's
violation; extre- failure to appeal,
ordinary enforcement comm'r may apply to
costs incurred by cowrt for execution of
comm'r; amount of judgment. Criminal
penaity set for penalties and injunctive
specilic categories relief available as
of violations. judicial remedies.
sSoup Admin. §68-31-117 $5,000/day $100 -- Comm'r, solid Harm to public health Violator also liable to
WASTE Judicial and for each waste disposal or env'l, economic state for damages
day of continuing control board. benelit gained by whether or not civil
violation Comm'r may insti-  violator, efforts of penalty assessed.
tute chancery violator to comply,
court assessment extraordinary enforcement
proceedings. costs incurred by comm'r.
HAZARDOUS Admin. §68-46-114 $10,000/day -- llaz. waste Comm'r may insti- Harm to public health Damages assessed may
WASTE Judicisl  (b), (¢) and for each remedial titute chancery or env't, economic include reasonable
day of con- action fund court assessment benefit gained by investigution and
tinuing (568-46-204) proceedings. violator, efforts of envorcement costs and
violation; $500/ violator, to comply, natural resource
violation admin. penalty extraordinary enforce- restoration.
for non-discretionary ment costs incurred
violation. by Comm'r
Judicial  $§68-46-213 $10,000/day -- " Atty. Gen. Failing, neglecling or Assessment includes

and for each day
of continuing
violation.

(chancery court),
comm'r.

refusing to comply
with order of comm'r
or solid waste control
board.

original (ee plus interest
if appropriate.
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TEXAS QVIL PENALTY STATUTES

Type Section Max § Min § Where Who Criterie Comments
$ Go Bofarees
MINIMUM
STANDARDS: Judicial Art.4477-1, $200/dsy $10/day -- Deg/t of Health .- Pertains to drinking water
SANITATION $2¢ . Resources, cily, violations, protection of
AND HEALTH ocounty and public water supplies,
PROTECTION district attorneys sewage, elc.
AIR Judiclal Art.4477-5, $25,000/day $50/day General Revenue Alir Control Board, -- Threatened violations
§§4.01,402 andfor each  and for Pund of State Execulive Secretary included; injunctive
8B 728 act of eachact (54.04(e)). I {when authorized relief may also be obtained
(1983) violation of viols- brought by local Board), Atty. Gen., These lawsuits are given
tion govy, penalties local government precedence over other cases
divided 50% lo atty. (if authoriz- of a different natwre on
general state fund  ed; Board is indis- docket of appellate court
and 50% (o local pensable party) (see $4.04(c)h
govt (§4.04())
Admin. SB 725 $10,000/ -- -- Air Control Board Seriousness of Air Control Bd is aulhorized
(1985) violation violation, 1o issue compliance order
per day prior history, where violation continues
amount needed for more than 30 days.
for detesrence,
violator’s effarts
to correct,and any
other matlers as
Justice may require.
SBWAGE Judicial  Art.4477- $1000/day -- - Atty. General -- Pertains to municipalities
DISCHARGE la, §3 of continuing of 600,000 to 900,000 (in
INTO PONDS nuisance population) that fail to
abate nuisances.
SEWAGE Judicial  Art.4477- $10,000/day $1000/ -- Ally. General -- Pertlains to San Antonid's
DISCHARGE Ib, S4 day discharges of municipal
INTO PONDB sewage and wasle sludges.
SOLID & Judicial  Art.4477-  $2000/dey and $100/day General Revenue Atty. General -- Threatened violations
HAZARDOUS 1,88 for each act and for Fund; if brought ot request of included; injunctive reliefl
WASTES of violation; each act by local gov't, Commissioner may also be obtained
if hazardous  of viola- penalties divided or Executive §325.222 - Enfor cement
waste: tion; if S0% tostate, 50%  Director, local Policy: Three-step process
$25,000/deay  hazerdous to local gov'tL gov't (Municipal of seeking compliance
and for each  wasle: and industrial includes (A) Advisory und
act of viola-  $100/dey haz. wastes are Enforcement Letters, (B)
tion and for managed by the Compliance Schedules and
each act Texas Water (C) Legal Action (See Tex.
of viola- Comm'n) Admin. Code, Tile 25,
tion Pti, Ch 325 Solid Waste

Management, Subch. Il -
Surveillance and
LinforcemenL) Levels can
be omitted if wilful
violation




06-v

TEXAS CIVIL PENALTY STATUTES (continued)

authority)

life or wildlife.

- Type Section Maz § Min § Where Who Criteria Comments
$ Go Enfarces
OIL & GAS Admin §81.0531 $10,000/day -- If violator seeks Railroad Histary of Penalty assessed only
Judicial of Title 3 judicial review Commission, previous viola- after public hearing
(NaL. Res. Code) penalty amount Atly. General tions, serious- opportunity. Penalty
goes 1o comm'n ness of viole- may be refunded after
for placement in tion, hazard to judicial review,
escrow, or in a health or salety
posted supersedeas of public, good faith
bond of person charged
Judicial §91.459 $10,000/act $100/act State Treaswry: Alty. General -- --
(saltwater  of violation of viola- Saltwater Pit
disposal or failure tion or Disposal Fund
pits) to comply failwre to
comply
MINING Admin §131.2661  $10,000/day -- Escrow Accowmt il  Railroad History of Penalty assessed only
Judicial of Tite ¢ penalty is con- Commission, previous after public hearing
(Nat. Res tested Atly. General violations, opportunity. Injunctive
Code) seriousness relief also. Penally may
of violation, be refunded after admin-
hazerd to istrative or judicial
public health review,
or safety, good
faith of person
charged
WATER Judicial Chli-Water $1000/day -- -- State Atty. -- Suit must be brought
Rights, General within 2 years of
Subch. C- alieged violation
Unlaw(ul Use,
Diversion, Waste,
Etc., §11.082
Judicial Chl2 - $1000/day -- -- -~ -- . -
General and for each
Water day of con-
Rights Pro- tinuing
visions, violalion.
Si2.144
Judicial Ch26 - $10,000/day $50/day  General Revenue Executive -- injunctive reliefl also;
Water and for cach  and for Fundg; if local Director, Atty. suil given precedence
Quality act of viola- eachact aclion, 50% to Gen., local govt over other suils on
Control tion ($1000/ of viola-  state and 50'% to (if authorized), appellale docket.
(NP DES), day if prior tion local govi. Parks and Wildlife
§826.122, to delegation Dep't if activity
26.123 of NPDES alfects aquslic
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TEXAS CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Enfar ces
-- $26.268 $2000/day $100/day - - -- -- This section is cumula-
and for each  and for each tive of all penalties
act of aclt of provided elsewhere. No
violation violation liability if prompuy
reported and removed
unless negligence was
cause of spill
INJECTION Judicial  $27.10) $5000/day -- -- Executive -- --
WELLS and for each Director, or
act of non- Railroad
compliance Comm'n
Admin. §27.1011 $10,000/day -- Escrow account Railroad Comm'n, History of Penalty assessed only
Judicial if penalty is Executive previous after public hearing
contested, or Director, Atty. violations, opportunitly. Judicial
supersedeas bond General seriousness of review available,
violation, Injunclive relief also.
public health Penally may be refunded
or saflety alter judicial review.
hazard, good
faith of
permiltee or
charged
WATER Judicial §28.061 $10,000/day -- State Atty. Gen. -- Injunclive relief also.
WELLS and (or each treaswry
act of non-
compliance
- §28.066 $1000/ $100/ local gov't local gov't -- Re: Denying access to
violation violation properiy or records.
SALT WATER Admin. §29.047 $10,000/day -- Escrow account Railroad Comm'n, History of Penalty assessed only
HAULERS Judicial for each il penally is Atty. Gen. previous viola- after public hearing
violation contested, ar tions, serious- opportunity. Judicial

supersedeas bond

ness of viole-
tion, public
health or
safety hazard,
good faith of
permitiee or
person charged

review available.
Injunctive relief also.
Penalty may be reflunded
after judicial review.
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UTAH CIVIL PENALTY STATUTES

Type Section Max § Min § Where Who Crileria Coaments
$ Go Eafarces
AIR Judicial  §26-13-18  $10,000/day; -- -- Atty. Gen. -~ Must establish violation
County Atty. beyond a reasonable doubl.
$25,000/day
{knowing violation
of SIP);
$50,000/day
(second offense)
SOLID/MAZ. Judicial §26-14-)3  $10,000/dey; -- -- -- --
WASTE
$15,000/day
(Knowing violation);
$25,000/day
(second offense)
DRINKING Judicial  §26-12-10 $1,000/ -- -- Violation of --
H,0 ) day statute, order
ar rule.
Judicial  §26-12-10 $5,000/day -- -- Willfull --
(2) violations
of rules.
WATER Judicial  §26-11-16  $10,000/day -- -- Violation of --
POLLUTION (1) statule in general
Judicial  §26-11-16  $25,000/day, -- -- Willfull --
(2) lirst offense, discharge of
$50,000/day pollutants, or
subsequent violation of
offenses pretreatment
standard or

toxic effluent
standerd
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VERMONT CIVIL PENALTY STATUTES

Type Section Max § Min § Where
$ Go

Who Criteria
Enforces

Coaments

GRNEBAL Judicial §2022 $10,000/ $100/ State
(Title 3- violation violation Treasury
Executive)

Sec'y of Agency --
of Envt'l Con-
servation,

Atty. General

Where violation of order
is of conlinuing nature,
each day during which
such violation continues
alter date fixed by court
for correction or
termination of violation
shall constitute a
separale offense except
during the lime appeal
may be laken or is
pending.

AlR Judicial  §568 $2,000 -- "
(Title 10-
Conservation)

Judiclal  §563 $100 .- .

Sec'y of Agency --
of Envt'l Con-

servalion, Atty.

General

. Knowing violations
of confidential records
provision.

Where violation of agency
order continues after rea-
sonable time for com-~
pliance specified in order,
each J0-day period of
noncompliance is
separate violation. If
violation of emergency
order, each 5-day period
of noncompliance is
separate violation.
Judicial review available.

STREAM Judicial  §1025 $1,000/ -- »
FLOW (Title 10) violation and for

each day of con-

tinuing violation

. Prohibited alleration
of a water course.

BEVERAGE Judicial §1527 $1,000/ -- "
CONTAINERS (Title 10) violstion

Container deposit law.
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VERMONT CIVIL PENALTY STATUTES (continued)

Type Secticn Max § Min § Where Who Criteria Comments
$ Go Eaforces
HAZ. WASTES Judicial $6612 $10,000/ -- . Sec’y of Agency -- -
(Tive 10) violation and of Envt'l Con-
for each day servation,
of continuing Atty. General
violation.

Judicial $§6608a -- -- . Comm'r of Agric. -- This section provides that
procedures governing
waste economic poisons
are (o be issued con-
currently by comm'r of
agric. and sec’y of agency

- of envt'l conservation.
Comm'r of agric. has
enforcement authority.
WATER; Judicial  §1215 $200 $20 " Sec'y of Agency Unlaw(ul "sewage or --
SUBINVIBIONS (Title 18-Health) of Envt'l Conser-  other polluted
vation, Atty. matler™ discharges
General into pond or lake
of 1000 acres or more.
Judicial  §1218 $1,000 -- » . Unlaw{ul subdividing --
secured by lien of lands.
against property.
UNDER- Judicial  §1935 $10,000 -- " Sec'y of Agency -- --
GROUND (Tille 10) of Envt'l Conser-
LIQUID vation, Att'y
STORAGE General

TANKS
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VIRGIN SLANDS QQVIL PENALTY STATUTES

Type Section Mex$ Min § Where Who Crileria Comments
$ Go Enforees
NPDES/ Judicial §190 $50,000 $2,500 Gen. Fund Comm'r of Violation of --
SANITARY Conservation rules and
and Cullural regulations.
Affairs/Comm'r
of Public Works
DRINKING Judicial  §1309 $5,000 -~ Gen. Fund Comm'r of Violation of --
Hq0 Cons. and rules and
Cult. Affairs.  regulations.
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VIRGINIA CIVIL PENALTY STATUTES

Type Section Max$ Min § Where Who Crileria Comments
$ Go Enforces
AIR Judicial §10-17.23 $25,000/ -- As directed by Atty. Gen., State Size of business; "Civil charges in specilie
®) day court to state or Air Poll. Control severity of sums® (not to exceed
local treasury. Board. economic impact  $25,000) may be ordered
of penalty on by Bd. (administratively)
business; in lieu of civil penalty
seriousness of (assessed judicially),
violation. upon consent of violator.
See §10-17.23(C).
Admin, $10-17.18: -- -- State treasury Air Poll. Control -- The state has authority
3 Board to carry out the non-
complience penalty
provisions in con-
formance with §120 of
the federal Clean Air
Act. After the Board
determines the penaity
amount the Board peti-
tions the appropriate
circuit court for an order
requiring payment of Lhe
noncompliance penalty in
such sum as the courl
deems appropriste. This
order is enforceable as a
judgment.
SOUID AND Judicial  §32.1- $10,000/ -- State State Bd. of For violations --
HAZARDOUS 188 day treasury Health represented of solid and haz.
WASTES (general fund) by Atty. Gen. waste provisions.
GBNERAL Judicial  §32.1-27 $10,000/day/ -- Treasury of county,  Atty. Gen. of -- For violation of court
violation city or town as cily, town ordered remedy.
directed by court.
DRINKING  Judicial  §32.1-176  $5,000/day -- State State Bd. of -- --
WATER treasury Heslth represented
by Atty. Gen.
NPDES Judicial §62.1-44. $10,000/day -- At judge’s dis- Atty. Gen. Violation of --
32 (a) cretion to treasury chapter or any

of city, county or
town or slale
treasury.

final order.
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OlL
POLLUTION

VIRGINIA CIVIL PENALTY STATUTES (cont'd)

Type 8ection Max § Min § Where Who Criteria Comments
$ Go Baforees
.Judiclal  $62.1-44. a. up to -- General fund, then Atty. Gen. Consider: Provisions for failure
4 2500 into Oil Spill appropriateness to report oil spills.

gallons $250 Contingency Fund of penalty to

b. up to 10,000 at Governor's size of business;
gallons $500 diseretion. effect of penalty

¢. over 10,000 on ability to con-
$10,000 tinue business;

gravity of viola-

tion; circumstances
which made reporting
difficult or impossible;
other mitigating factors.
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WASHINGTON QVIL PENALTY STATUTES

Section

Type

Max $

Min §

Where
$ Go

Who
Eaforees

Criteria

Comments

Admin  §70.94.43)

$1000/dey --
and for each
day of con-
tinuing viola-
tion (§70.94.
alLay;

$5000 if Dir.
requested by
Bd of local
authority or

If penalty
needed for
effective
enforcement.
(§70.94.43i(2))

General fund of
state lreaswry

or if recovered

by local authori-
ty: 50% to author-
ily treasury,

50% to cities
within authority
on pro rata basis
as each contribut-
es to support of
authority.

Air. Poll. Control
Authorities, Dir,

of Dep't of Ecology;
Atty. Gen. or atty.
for local Bd may
institute coliection
proceedings for un-
paid penalties.

Violations of state
clean air act or any
rules or regulations
ther eunder.

If prior penalty for same
violation has been paid
to local authority,
penalty under §70.94.431
(2) shall be reduced by
amount of payment.
Maximum penalty for
opacily standard viola-
tion is $400/day. Liens
on vessels available to
secure penalties. For
remission and mitigation
provisions see §70.94.43)
(0.

WATER

85

Admin. §980.48.144

$10,000/dey --
and for each

day of con-

tinuing viola-

tion there-

after (due and
payable in 30

days unless

appeal is taken)

General fund
of state
treaswry

Dep't of Ecology;
Atty. Gen. may re-
cover nalwral re-
sowrce damages and
may institute
penalty collection
proceedings in
superior court if
requested by dir.

of Dep't of Ecology.

Waste discharge
permit violation;

conductling commercial

or industrial opera-
tion or point sowrce
discharge operation
without permit, or
any other violation
of §90.48 or rules

or orders thereunder.

Natuwral resource
damages recoverable
under §90.48.142
(money paid to state
game {und, dep't of
fisheries or other
agency with jurisdic-
tion over damnaged re-
source). Remission or
mitigation of penslty is
available under §90.48.144
(ax

OlL
Dis-
CHARGES

Admin.  §90.48.350

$20,000/ --
violation
per day

General fund of
stale treasury
(to credit of
coastal protec-
tion fund (see
§90.48.390).

Dir. of Dep't of
Ecology; Atty. Gen.
may enforce collec-
tion in superiar
court.

Intentional or
negligent oil dis-
charge. Criteria:
gravity of violation,
previous record of
violation in com-
plying or failing to
comply, and other
appropriate con-
siderations.

Violator also liable

for cleanup cosis. See
e.g., §590.48.335,
90.48.336 and 90.48.338.
Remission, mitigation
and discontinuance of
proseculion available.

WATER
RIGHTS

Admin. RCW
43.838.335

$100/day --

General fund
of state treasury

Atly. Gen. enforces
collection of
penally assessed by
Dep't of Ecology.

Violations of surface
and groundwaler re-
source codes, e.g.,
unduthorized
withdrawal

Remission and mitigation
available,




WASHINGTON CIVIL PENALTY STATUTES (continued)

Type Section Max § Min § Where Who Criteria Comments
$ Go Enlorces
HAZARDOUS Admin $70.10S. $10,000/day -- Haz. Waste Dep’t of Ecology; Failure to comply Remission and mitigation
WASTE 080 (1) and for each Control and Atty. Gen. may with chapter pro- of penalties available.
day of con- Elimination collect unpaid visions or rules. Note: Wash. Admin.
tinuing Account of penalties. Wash. Admin. Code Code §173-301-625
violation. general fund § 173-303-950 lists states that the jurisdic-
violations: offering tional health dep't shall
or transparting enforce solid waste
dangerous waste to mgmt requirements on
unpermitted facility; local level
unpermilted handling
(transferring, tresting,
storing or disposing)
of dangerous wastes;
and falsely representing
Information in any com-
pliance documents.
?’ Admin. §70.105. $10,000/day -- . . Failwe to take In addition, Dep't may
8 095 (2) of continued corrective action suspend or revoke any
noncom- specified in com- permits and/or certifica-
pliance. pliance order. tes issued under chapter
provisions,
Admin  §70.105 A. $500/day -- . . Re: Fees for opera- Fees bear interest at 9%
080 fees and tion of facilities per annum for each
interest due for treating, stor- month (or portion there-

and owing are
wnpaid

ing or disposing of
hazardous wastes.

of), that fee is not paid.
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WEST VIRGINIA CIVIL. PENALTY STATUTES

Type Section Max § Min § Where Wio Criteria Comaents
. s $ Go Enfarees
AIR Judicial B13-20-8 .SIMOIGay e General Air Palie Failure or refusal
. Fund - Controk - to comply with a
Comm'n final order
HAZ. WASTE Judicial §29-5E-16  $25,000/cay -- W.V, Hazerdous Dep’t Chiel -- -
Wasle Emergency
Response Fund
Judicial §20-5E-17  $5,000/day -- . . -- Used only for imminent
and substantial hazards.
80LID WASTE Judicial §20-5F6  $10,020/day -- *School Fand" Dep't Chiefl -- Solid waste only.
DRINK. WATER - - -- -- -- - -- -- See NPDES,
NPDES Judicial §20-5A-17 $10,000/day -- *School Fund" Dep't Chiel Violating effluent --
W.V. CONST. limitations, rules
ArL12,85 of board, provisions

of article, terms of
the permit, and orders
of Board and Chief.
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WISCONSIN CIVLL. PENALTY STATUTES

Type Section Maz § Min § Where Who Criteria Comaents
$ Go Baforoes
GENERAL Judicial  §144.99 $5000/ $10/ School fund Alty. Gen. -- This is a General
violation/ violation/ (Wis. Const.) (Dep’t of Penalties provision.
day day Justice)
Judicial $144.98 $10,000 or $200/ . . -- Re reporling requirements
double fee offense for assessing fees.
(greater of
two)
AIR dudicial  §144.428 $25,000/ $10/viola- . . -- --
violation/ tion/day
day
Judicial §144.385 $50,000/ $25,000/ - . 500,000 tons/ Applies to major
violation/day violation/day annually for utilities.
sulfur dioxide.
HAZ. WASTE  Judicial §144.74 $25,000/day - -- . -- Intentional violations result
2 in criminal penalties.
DRINKING Judicial  $144.027 $1,000 $100 Owner of well Private Causes or Applies 10 private water
;0 (19) or waler source  citizens; furthers well supply grants. General
Dept. of contamination penalties statute applies to
Justice or submits regulstion of public and
fraudulent private water supplies.
claim.
NPDES sudicial  §147.21 $10,000/day - School Pwid Atty. Gen, -- Can recover investigation
$147.25 cost of clean- (Dep't of & cosls; relates to
up of discharge Justice) water quality.
BEWAGE Judicial  §144.05 $300/ w* $ 100/ . Ownér of land Re sewage dicharge into
DISCHARGE; violaticn-- violation or city or certain lakes. Forfeitures
DRAINAGE per day per day enforced by Ally. Gen.

b3 .

. ;Illqe involved.

ReL Y

Far damages or injunction
only.




WYOMING EreIL PENALTY STATUTES

Tyee  .Section

My

counties,

hax § " Where Criteria . Comments
$Go’ Eaforces
GENERAL  Admin.  S§35°11-901, .$10,000/day - - General Fund _ Dep'tof -- Violations which result
‘ $35-11-902 - Edeint in death of fish or wildlife
) Quality " result in ydditiona)

) penalties for feasonable
vilue of (ish or wildlife
destroyed.
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NPDES, . . . - . Adm'r oi Water . . "
H40 Quality Div.
' delegates en-

forcement

suthority to

municipalities,

water and sewer

districls or




