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U.S. ENVIRONMENTAL PROTECTION AGENCY
PROJECT OFFICER'S COURSE

Course Description & Objectives

A. GENERAL DESCRIPTION

The Project Officer's course is a comprehensive, survey-style, three and
one-half day course which provides the attendee with a thorough understanding of
the Project Officer's responsibilities within the pre-award phase of the acquisition
cycle. The course commences with a description of a contract and a comparison of
its use to grants and cooperative agreements; discusses authority of individuals
involved in the acquisition process; what is required of the Project Officer in
planning and developing the requirement; and delves into contract types and their
relationship to preparation of the Statement of Work. Considerable time is devoted
to: the development of a Statement of Work; exploration of specialized
sources—e.g., 8(a), LSA, and small business contracting; focusing on preparing an
independent Government cost estimate; developing technical evaluation criteria;
evaluating technical proposals; and the process of negotiating and selecting a
source. Althought not included in the course discussions, the text includes coverage
of the Project Officer's responsibilities in the post-award phase.

Course presentation is made through a combination of lecture and student
participation. It includes a pre- and post-course exam, both of which contain 50
objective test questions. The text for the course is the Project Officer's Handbook
(Second Edition - April 1984).

B. COURSE OBJECTIVES
The general objectives of this course are to:
e provide an understanding of the acquisition cyecle;

o ensure that the student comprehends the Project Officer's responsibilities,
duties, and authority during the acquisition cycle;

e foster knowledge, understanding, and appreciation of the roles and
authorities of other persons in the acquisition process; and

e equip the student with specific information on how to perform the duties of
a Project Officer.
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PURPOSE, STRUCTURE, AND USE OF THE HANDBOOK

This Handbook has been developed for use by Project Officers as a reference
tool. It meets the needs of both the newly initiated and most experienced Project
Officers for information on the acquisition ecycle and their responsibilities therein.,
The Handbook incorporates all relevant regulatory and policy guidance at the time

of publication.

Chagter 1:

Chapter 2:
Chagter 3:
Chapter 4:

Chapter 5:
Chapter 6:

Chagter T:

Aggendices:

Provides basic information such as definitions,
responsibilities of the key players in the acquisition
process, and an overview of the acquisition cyele. It is
recommended reading for newly-appointed Project Officers.

Covers the Budget, Planning, and the Acquisition Planning
Process.

Examines steps involved in individual acquisition planning
and scheduling.

Provides coverage on the preparation of the procurement
request,

Delineates step-by-step the evaluation and award processes.

Provides comprehensive coverage of Project Officer duties
in contract monitoring.

Outlines the rights and responsibilities of the parties under
all Government contracts.

Include: A - Glossary of Terms; B - Acronyms; C - Work
Words; D - Extramural Activity Report; E - Front Page of
Commerce Business Daily; F - PEB Report Dated 12/14/83;
G - Sample Award Fee Plan Dated 12/14/83; H - Contract
Administration Case Study.
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EPA PROJECT OFFICERS' QUALIFICATION COURSE

8:30-9:30

9:30-11:45

11:45-12:00

12:00-1:00
1:00-2:00

2:00-4:30

COURSE SCHEDULE

First Day

Opening Remarks; Pre-Course Test; Course Overview; Purpose &
Objectives of the Course; and Class Introductions.

Legal and Regulatory Framework for Contracting, Business Ethics
and Conflicts of Interest, Contractor Fraud and the Role of the
1G's Office, Budgeting and Planning and Contracting Out.

EPA Organization for Procurement and Functional Responsibility

- Overview of the EPA Procurement and Contracts Management
Division Organization Functions and Responsibilities

- Relationship between EPA Contracting Officers and Project
Officers

LUNCH

An Overview of the Acquisition Cycle; Roles and Responsibilities
of Project Officers/Contracting Officers; and Methods of
Procurement.

Acquisition Planning & Scheduling

Purpose & Types of Planning

The Project Officer's Responsibilities

The Procurement Cycle, and Lead Times

Developing the Procurement Request

Content of a Procurement Request (PR)

Routing of the PR

Role and Responsibilities of the Initiator of the Requirement
Pre-Procurement Request Considerations

Justifications for Other Than Full and Open Competition
Options

Incremental Funding/Bona Fide Need

Determining Potential Sources

Socially/Economically Disadvantaged Business Considerations
Other Socioeconomic Programs

Personal vs. Non-Personal Services

Conflicts of Interest

Management Consultants

OMB Circular A-76

Federal Reports Act

Evaluation Criteria

Project Clearances and Approvals

Estimating Project Costs

Specification

Commercial Products
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8:30-9:30

9:30-12:00

12:00-1:00
1:00-2:00

2:00-3:30
3:30-4:30

Second Day
Contract Types

- Firm-Fixed-Price

- Time and Materials

- Indefinite Quantity

- Cost-Plus-Fixed-Fee
—Completion
—Term

- Cost-Plus-Award-Fee

- Additional Contract Types

Organizing, Composing and Preparing a Work Statement

- Purpose

- Importance and Implication for Contract Type Selection
- Types of Work Statements

- Pre-Planning

- Phasing and Work Breakdown Structure

- Planning the Work Statement

- Preparing the Work Statement

LUNCH
Organizing, Composing and Preparing a Work Statement (Con't)
- Writing the Work Statement
- Language of Work Statement
- Critical Evaluation of Work Statements—
Implications/Cost Estimating
Work Statement, Analysis, Critiques
Preparation of Statement of Work

Team Presentation of Work Statement, Analysis, and Critiques
Thereof
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8:30-9:00

9:00-11:00

11:00-12:00

12:00-1:00
1:00-3:00

Third Day

Summarization by Instructor of Preparation of Statement of Work
How to Develop Technical Evaluation Criteria

- When and Why Prepared

- Prerequisites for Preparing

- Content of Technical Evaluation Criteria
- Considerations in Writing

- Qualifications of the Offeror

- Characteristics of the Requirement

- Need to Tailor Criteria

- Weighting of Criteria

- Go-No-Go Evaluation Criteria

Class Exercise

-~ Development of Evaluation Criteria
- Presentation and Critique
- Instructor Summarization of Exercise

LUNCH
Proposal Evaluation

- Dollar Value of the Proposal and Role of Technical Evaluation,
Source Evaluation, and Business/Cost Evaluation Officials

-~ The Project Officer's Responsibilities

= The Purpose of Evaluation

- What's To Be Evaluated and Criteria To Be Used

- When Is a Proposal Acceptable, Unacceptable, or Capable of

Being Made Acceptable

Predetermined Cut-Offs and Why They Should Not Be Used

Communications During the Evaluation Process

Protection of Data

The Criticality of Narrative Comments

Content and Use of Technical and Source Evaluation Reports

Cost Proposals and the Project Officer's Role in Evaluating

Them

- Site Visits
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3:00-3:30
3:30-4:30

8:30-9:30

9:30-10:00
10:00-12:00

Third Day (Continued)

Technical Analysis

Selection of Offerors for Negotiation and Award

The Competitive Range

How To Develop and Structure Technical Questions
Technical Transfusion and Technical Leveling
Project Officer's Role During Negotiations
Evaluating Written Confirmations

Source Evaluation and Selection Procedures
Technical Aspects of the Contracting Officer's Determination
of Responsibility

Debriefings and Project Officer's Role

Freedom of Information Act

Protests

Fourth Day

Selection of Offerors for Negotiation and Award
(Continued)

Course Summary and Evaluation

Final Examination
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CHAPTER M-1.000

MEANING AND OVERVIEW OF ACQUISITION

M-1.100 Introduction

To the potential Project Officer, the idea of being involved in an unknown
process that is critical to the success of his or her project or program is
unnerving. For this reason, Chapter 1 has been written to provide soimne basic
information such as definitions, responsibilities, and an overview or "road map"
of what is involved in the process.

M-1.101 Acaquisition (Contracting) vis-a-vis Assistance

M-1.101-1 Differences

There are basic differences between acquisition and assistance.
Acquisition is the process of acquiring property or services for the direct
benefit of the Government by purchase, lease, or barter. Assistance is the
process of transferring money, property, services, or anything of value to a
recipient in order to accomplish a public purpose of support or stimulation
authorized by Federal statute.

M-1.101-2 Relationships and Definitions

(a) Acquisition and assistance instruments create different relationships
between the Government and recipients. Because of these differences in
Government/recipient relationships, the decision to wuse a particular
instrument must be made deliberately and in accordance with the rules for
using that instrument. Acquisition/assistance instruments are defined as
follows:

(1) Contract. A mutually binding legal relationship obligating the seller
to furnish supplies or services and the buyer to pay for them.

(2) Interagency Agreement. A legal agreement between Federal
agencies where goods or services are provided.

1-1
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(3) Cooperative Agreement. A legal instrument which defines the
relationship between the Governinent and a recipient for the transfer
of money, property, services, or anything of value to the recipient for
the accomplishment of a public purpose of support or stimulation
authorized by law. A cooperative agreement presumes a significant
amount of involvement by the Agency in the performance by the
recipient.

(4) Grant. A legal instrument which defines the relationship between the
Government and a recipient for the transfer of money, property,
services or anything of value to the recipient for the accomplishment
of a public purpose of support or stimulation authorized by law. A
grant presumes a limited amount of involvement by the Agency in the
performance by the recipient.

(b) The legal and regulatory framework for implementation of the
acquisition process is set forth in M-1.102.

M-1.102 Legal and Regulatory Framework for Contracting

(a) The Federal Acquisition Regulation (FAR) established (1) a single
regulation for use by all executive agencies in their acquisition of supplies and
services with appropriated funds, and (2) the Federal Acquisition Regulations
System consisting of the FAR and agency acquisition regulations that
implement or supplement the FAR. The FAR System was developed in
accordance with the requirements of the Office of Federal Procurement
Policy Act of 1974, as amended by Public Law 96-83. The FAR was issued
within applicable laws under the joint authorities of the Administrator of
General Services, the Secretary of Defense, and the Administrator for the
National Aeronautics and Space Administration and under the broad policy
guidance of the Administrator for Federal Procurement Policy. The FAR is
codified as Chapter 1 of Title 48 of the Code of Federal Regulations with an
effective date of April 1, 1984.

(b) The Environmental Protection Agency Aecquisition Regulation
(EPAAR) implements the FAR where further implementation is needed and
supplements the FAR when coverage is needed for subject matter not covered
in the FAR. The EPAAR is codified as Chapter 15 within Title 48 of the
Federal Acquisition Regulations System. In addition, EPA establishes
acquisition policies and procedures that are disseminated through the EPA
Contracts Management Manual and the Acquisition Handbook. The EPAAR
generally is reserved for those items implementing and supplementing the FAR
and for items of significant general interest which are pertinent to
Government contractual relationships. The Acquisition Handbook generally is
used for subjects of primary interest to acquisition personnel in addition to
those items already contained in the FAR and EPAAR. The Contracts
Management Manual generally is reserved for subjects of particular interest to
Project Officers and management personnel involved in the acquisition process
as well as acquisition personnel. It generally does not address contractual
relationships. Contracting authority is part of the authorities granted in the
legislation which established the Agency.
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(¢) The effectiveness of the EPA acquisition system depends on project
and contract personnel working together in a fully coordinated environment.
Each personnel group has an interdependent role in the selection, award, and
administration of contracts, and each must know and understand its respective
roles.

M-1.103 Key Participants in the Process

There are several key players in the contracting process: the Contracting
Officer, the Contract Specialist, the Project Officer and the Competition
Advocate. There are, of course, other members of the team whose
participation may be required, such as the Quality Assurance Officer in
projects involving environmentally related measurements. An understanding
of the roles of these key individuals is crucial.

M-1.103-1 Contracting Officer

(a) The Contracting Officer (CO) is a person with the authority to enter
into, administer, and/or terminate contracts and make related determinations
and findings. Contracting authority must flow down through the Agency
organization until it reaches the Contracting Officer. Exhibit 1-1 depicts this
flow within EPA. Contracting Officers are appointed in writing on a
"Certificate of Appointment," SF 1402, which states any limitation on the
scope of authority that may be exercised.

(b) Only Contracting Officers can enter into contracts or otherwise
commit the Government to pay for products or services, and then only to the
extent of their actual authority. Therefore, any unauthorized commitment by
a Government employee, or commitment made by a Contracting Officer
beyond the extent of legitimate actual authority, may be declared invalid
despite any apparent authority or position of responsibility. This holds true
despite the "apparent authority" of the Government employee—i.e., an
employee whose position is such that one would believe he or she has the
authority to bind the Government. Actions of individuals in the commercial
sector who have apparent authority usually result in binding their firm, a
concept of agency which does not hold true within the Federal Government.

M-1.103-2 The Contract Specialist

Some Contracting Officers have several people working for them. Most
of these people will have the title of "contract specialist." They have the
responsibility of assembling the solicitation package, publicizing the
requirements, soliciting and evaluating bids, and negotiating with offerors.
Often, the only difference between a Contracting Officer and a contract
specialist is the authority to enter into a contract. While contract specialists
have authority to process contracts, the CO will have to sign the contract
agreement, having the final determination and responsibility for the
contracting process and performance.

M-1.103-3 The Project Officer

(a) The Project Officer (PO) is the official in the agency who oversees
on-going programs and organizes resources and personnel for the achievement
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of a program goal. The Assistant, Associate, and Regional Administrators,
General Counsel and the Inspector General are responsible for designating
individuals who have completed the certification program to serve as Project
Officers. The Director, PCMD, appoints these individuals to administer
contracts. The Contracting Officer acts as the representative of the Director,
PCMD, by naming the designated individual as the Project Officer in the terms
and conditions of the contracts.

(b) The Project Officer and staff are expected to do the planning and
program control. The duties involved include:

(1) Establishing program objectives
(2) Developing requirements

(3) Scheduling

(4) Estimating

(5) Budgeting

(6) Developing controls

(7) Developing purchase requests, including specifications and work statements

(8) Developing specific project plans, including financial status

(9) Coordinating project planning with the procurement and contracting office

(10) Evaluation of proposals (technical evaluation and realism of cost proposals)

(11) Participation in the source selection process

(12) Monitoring work progress; identifying delays, determining needed changes,
and suspensions; and providing assistance wherever it is necessary for the

completion and acceptance of the produet or service.

M-1.103-4 Limits on the Authority of the Project Officer (PO)

(a) A certified Project Officer (PO) with less than eighteen (18) months
of experience as a Government PO on Federal contracts is permitted to
perform as a PO only on contracts (including options) with a potential value of
less than $1 million.

(b) A certified PO must have three (3) years of experience to be the PO
on contracts exceeding $5 million.

(c) Project Officers designated to administer contracts do not have the
authority to:

(1) Awand, agree to, or execute any contract or contract modification;
(2) Obligate, in any way, the payment of money by the Government;
1-4
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(3

(4)
(d)

Make the final decision on any matter that would be subject to appeal
under the Disputes clause; and

Terminate, for any cause, the contractor's right to proceed.

Limitations on the PO's authority are in accordance with the concept

that contract administration is limited to the monitoring of the contract terms
and to ensuring that the contract is carried out. Contract administration does
not deal with changing agreed terms or halting performance of the contract.

M-1.103-5 Competition Advocate

(a)

The Competition in Contracting Act (Title VII of Public Law 98-369)

requires that heads of executive agencies shall designate a competition
advocate. The responsibilities of the agency competition advocate are, among
others, to:

(1)

(2)

)

(ii)

(3)

(i)

(if)

(iii)
(iv)

(4)

()

Be responsible for challenging barriers to and promoting full and open
competition in the acquisition of supplies and services by the agency;

Review the contracting operations of the agency and identify and
report to the ageney senior procurement executive -

Opportunities and actions taken to achieve full and open competition
in the contracting operations of the agency; and

Any condition or action that has the effect of unnecessarily
restricting competition in the contract actions of the agency.

Prepare and submit an annual report to the agency senior
procurement executive, in accordance with agency procedures,
describing -

Such advocate's activities under this subpart;
New initiatives required to increase competition;
Any barriers to full and open competition that remain; and

Other ways in which the agency has emphasized competition in areas
such as acquisition training and research.

Recommend to the senior procurement executive of the agency goals
and plans for increasing competition on a fiscal year basis; and

Recommend to the senior procurement executive of the agency a
system of personal and organizational accountability for competition,
which may include the use of recognition and awards to motivate
program managers, contracting officers and others in authority to
promote competition in acquisition.
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(b) The Competition Advocate is the approving authority for
Justifications for Other Than Full and Open Competition on proposed
contracts with a potential contract value over $100,000 but not exceeding
$1,000,000. The Competitive Advocate is an official in the Policy and Quality
Assurance Branch of the Procurement and Contracts Management Division at
Headquarters.

M-1.104 Ratification
M-1.104-1 Introduction

(a) As previously discussed, only Contracting Officers who are formally
designated as such may obligate the Government for acquisition of personal
property and nonpersonal services (including construction). Periodically,
actions are taken by personnel without formally delegated contracting
authority. When such an action occurs, it does not obligate the Government
for the expenditure of funds. However, under certain circumstances,
unauthorized actions may be ratified. Ratification of an unauthorized action
can only occur when the acquisition would have been valid had the action been
authorized by a formally designated Contracting Officer. If an unauthorized
action is otherwise improper, a Contracting Officer cannot ratify it and the
Agency must deny legal liability, in which case, the person committing the
unauthorized action may be personally liable.

(b) Proposed ratification of unauthorized actions must be approved at
designated management levels. The Chief of the Contracting Office (CCO) is
the ratifying official provided he/she has redelegable contracting authority. In
regional offices or laboratory sites, the Chief of the Contracting Office to
whom the activity reports is the ratifying official, provided that he/she has
redelegable contracting authority. The Head of the Contracting Agenecy
(HCA) is the ratifying official for actions which arise in regional or laboratory
sites which do not functionally report to a contracting office. The HCA
reviews all ratification actions of $250,000 or more. It should be noted that
unauthorized paid advertisements cannot be ratified.

M-1.104-2 Procedures

When an unauthorized action has been revealed, the following procedures
apply:

(a) The program office will notify the cognizant contracting office by
memorandum of the circumstances surrounding the action. The memorandum
will include:

(1) Al relevant documents and records;

(2) Documentation why the work was necessary to and for the benefit of
the Government;
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(3) A statement of steps taken or proposed to prevent reoccurrence of
the unauthorized action;

(4) Approval of the division director (or equivalent) of the responsible
office;

(5) If expenditure of funds are involved, the notification will also include
a Procurement Request/Order (EPA Form 1900-8) with sufficient
funds to cover the supply or service involved;

(6) If the service or supply was beyond the scope of the existing
contract, the notification will include a justification for
noncompetitive procurement (JNCP).

(b) After receipt of the notification, the Contracting Officer shall:

(1) Make a determination and finding regarding ratification of the
unauthorized act. Additional information may be required from the
contractor and an opinion from the General Counsel.

(2) Inform (at the Contracting Officer's discretion) the Inspector General
through the HCA.

(3) Prepare memorandum from the Assistant Administrator for
Administration and Resources Management to the Assistant,
Associate or Regional Administrator advising of the person
committing the unauthorized action.

(4) Accomplishment of (3) above for actions that would entail small
purchase procedures is at the discretion of the Chief of the
Contracting Office or a Management Division Director or equivalent
at a regional or field activity.

M-1.105 Business Ethics and Conflicts of Interest

M-1.105-1 Introduction

The Code of Federal Regulations (see 40 CFR Chapter 1 Part 3) sets forth
personal behavioral requirements for individuals, whether program managers,
Project Officers, Contracting Officers, contract specialists, or others involved
in the acquisition process. These include business ethics and confliet of
interest matters that must be observed by all Agency personnel. Personal
behavior must be impeccable, and the requirements of EPA, which reflect
those of the Government as a whole, must be thoroughly understood and
observed.

M-1.105-2 Business Ethics

(a) Government business must be conducted in a manner above reproach,
and with complete impartiality. The official conduct of Government personnel
must be such that they would have no reluctance in making a full public
disclosure of their actions. It is important that all EPA personnel observe
proper standards of conduct in the discharge of their official duties, especially
those duties involved in acquisition programs.

1-6
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(b)

Because of their importance in acquisition programs, you should be

familiar with the following summary of selected standards.

(1

(2)

(3)

(4)

(5)

(6)

4)

(8)

(9)

No employee shall receive any salary or compensation for services as
a Federal employee from any source other than the Government of
the United States, except as may be contributed out of the treasury
of a State, county, or municipality.

Employees are not permitted to engage in any outside employment or
other outside activity in conflict with the full and proper discharge of
the duties and responsibilities of their Government employment.

Acceptance of gifts, entertainment, or favors, no matter how
innocently tendered and received, from those who have or seek
business with EPA, may be a source of embarassment to the Agency
and to the employee involved. It may affect the objective judgment
of the recipient and impair public confidence in the integrity of the
business relations between EPA and industry. Therefore, employees
shall not knowingly solicit or accept any gifts, entertainment, or
favors (including complimentary meals and beverages), either directly
or indirectly, from any interested party. For the purpose of this
standard, gifts, entertainment, and favors include any benefits,
gratuities, loans, discounts, tickets, passes, transportation,
accommodations, or hospitality given or extended to or on behalf of
the recipient.

All employees are subject to the basic political activity restrictions
outlined in the Hateh Act. Employees are individually responsible for
refraining from prohibited political activity.

An employee must not use, directly or indirectly, or allow the use of,
Government property of any kind for other than officially approved
activities. An employee has a positive duty to protect and conserve
public property, including equipment, supplies, and other property
entrusted or issued to the employee.

Employees must not directly or indirectly use official information
obtained through the employee's Government employment if the
information has not been made available to the general publie.

Employees should pay their financial obligations in a proper and a
timely manner.

Employees are prohibited from endorsing in an official capacity the
proprietary products or processes of manufacturers or the services of
commercial firms for advertising, publicity or sales purposes. Use of
material products or services by the Agency does not constitute
official endorsement.

Credentials and other EPA identification devices are for use only in
establishing identity or authority in connection with official
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business. Such credentials and identification devices, or an
employee's official position, status, or designation, are not to be used
by employees to exert influence or obtain, either directly or
indirectly, privileges or rewards for themselves or others.

(10) An employee shall not engage in criminal, infamous, dishonest,
immoral, notorious, or disgraceful conduct, or other conduct
prejudicial to the Government.

(¢) The maintenance of public confidence in EPA employees clearly
demands that each employee take no action which would constitute the use of
official position to advance personal or private interests.

M-1.105-3 Personal Conflicts of Interest

(a) It is most essential and equally important that technical and
contracting personnel observe standards of conduct and avoid conflicts of
interest with suppliers or potential suppliers of the Government, to obviate
any possible inference that the Agency may be compromised to any degree by
an employee's actions.

(b) As in the case of standards of conduct, the matter of conflicts of
interest is thoroughly covered in EPA regulations. A few of the key points
covered in these regulations relating to acquisition matters are:

(1) Employees are not permitted to have a direct or indirect financial
interest that conflicts substantially, or appears to conflict
substantially, with the employee's Government duties and
responsibilities.

(2) Employees are not permitted to engage, directly or indirectly, in a
financial transaction as a result of, or primarily relying on,
information obtained through Government employment which has not
been made available to the general public.

(3) Unless authorized to do so, no employee shall participate as a
Government employee in any matter in which the employee
knowingly has a financial interest.

(4) After Government employment has ceased, no Government employee
may knowingly act as an agent or attorney for anyone other than the
United States in connection with any judicial proceedings or other
matter, involving a specific party or parties, in which the United
States is a party and in which the former employee participated
personally and substantially for the Government through decision,
approval, disapproval, recommendation, rendering of advice, or
investigation.

(5) No employee may represent anyone before a court or Government

agency in a matter in which the United States is a party or has an
interest.

Second Edition
April 1984



(e) The published regulations (see 40 CFR Chapter ! Part 3) on the
conduct of employees detail reporting procedures for income and other special
matters with which all personnel should be familiar. The regulations included
here were selected because of their potential impact on relationships with
organizations or persons that may be involved in doing business under the
acquisition programs of EPA.

M-1.106 The EPA Organization

M-1.106-1 Introduction

Exhibit 1-2 depicts the overall organization of the Agency and sets forth
the various environmental program areas in which EPA is involved.

M-1.106-2 Organizational Structure for Contracting Operations

The Assistant Administrator for Administration and Resources
Management is responsible for procurement. Within the Office of
Administration and Resources Management is located the Procurement and
Contracts Management Division. That Division (see Exhibit 1-3) is comprised
of five elements: (i) Policy and Quality Assurance Branch; (ii) Contract and
Management Support Branch; (iii) Planning and Cost Advisory Branch;
(iv) Procurement Branch A; and (v) Procurement Branch B.

(a) The Policy and Quality Assurance Branch is responsible for the
establishment of EPA-wide acquisition policy and the review of Agency
contracting practices.

(b) The Contract and Management Support Branch provides management
and control support services to Procurement Branches A and B; handles small
purchases; handles terminations, claims, and appeals under contracts, and
handles contract closeouts.

(c) Procurement Branch A is responsible for procurements for the Office
of Solid Waste and Emergency Response.

(d) Procurement Branch B is responsible for ADP Procurements,
procurements for Office of the Administrator and the Office of
Administration.

(e) The Planning and Cost Advisory Branch performs several functions.
It reviews the reasonableness of offerors' cost proposals; establishes contract
policy regarding the handling of contract costs; negotiates indirect cost rates
with organizations conducting business with EPA; and is responsible for the
Agency's advance planning and Contract Information System.

() In addition to the structure of the Procurement and Contracts
Management Division, Exhibit 1-3 sets forth other organizational elements
which provide procurement support. These elements are shown by dotted line
to be reporting to the Director of the Procurement and Contracts Management
Division for policy guidance and review purposes only.
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(g) The Durham Contract Operations is responsible for procurements for
the Office of Research and Development, the Office of Pesticides and Toxie
Substances, the Office of Air Quality Planning and Standards, and the ten
regional offices.

(h) The Cincinnati Contract Operations is responsible for procurements
for the ORD Laboratories in Cincinnati, the Office of Water, and various ORD
field laboratories.

M-1.107 The Acquisition Cyecle

M-1.107-1 Introduction

The acquisition cycle is recognized as having three phases: the
pre-solicitation phase; the solicitation/award phase; and the post-award
administration phase. The first of these phases primarily involves the
development of the Procurement Request; the second involves you in working
with the contracting office in soliciting and awarding the contract; and finally,
in post~award administration you, a representative of the Contracting Officer,
monitor the contract.

M-1.107-2 Major Activities and Project Officer Responsibility

Exhibits 1-4 and 1-5 sequentially set forth the key activities in the
acquisition cycle by phase. Exhibit 1-4 lays out the major steps in the Cycle
and references chapter coverage within the manual. Exhibit 1-5 delineates
responsibility of the Project and Contracting Officer by activity. In the
columns to the right side of the Exhibit, each activity has been annotated as
either a total responsibility (TR) or participatory activity (PA) of the Project
Officer. Responsibilities of the Contracting Officer have been so indicated in
the "CO Resp." column. The "Text Ref." column contains a paragraph
reference in this manual where additional coverage may be found.

1-10
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EXHIBIT 1-1

FLOW OF CONTRACTING AUTHORITY

Legislation

|
Administrator, EPA

I
Assistant Administrator, Office of Administration
and Resources Management
(Agency Procurement Executive)

I

Director, Office of Administration
|

Director, Procurement and Contracts Management Division

(Head of the Contracting Activity)
I
!

| I
| |
Chiefs of the Contracting Officers

Contracting Offices
(Redelegable Procurement Authority)

Contracting Officers
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EXHIBIT 1-3

ORGANIZATIONAL STRUCTURE FOR PROCUREMENT

Assistant Administrator
For
Administration and
Resources Management

Office of Administration

Director
Procurement & Contracts
Management Division

Deputy
Director

Policy and Contract and Procurement Procurement Planning and
Quality Assurance Management Branch A Branch B Cost Advisory
Branch Support Branch Branch

Durham Cincinnati

Contract Contract

Operations Operations
Regional Laboratories
Offices )

Note: Dotted line shows these elements reporting for Policy & Review purposes only.




Pre-Solicitation Phase

Solicitation and
Award Phase

Post-Award
Administration Phase

EXHIBIT 1-4

The Acquisition Cycle See Chapter
o Development of the Requirement 2
o Advance Acquisition Planning 2

e Individual Acquisition Planning
and Scheduling 3

e Development of the Procurement
Request/Order 4

e Development and Issuance of

the Solicitation IFB/RFP 5
e Evaluation of Bids/Proposals 5
e Negotiations 5
e Source Selection 5
e Award 5
e Contract Administration 6/7

o Termination for Convenience
or Default 7

e Contract Closeout 7
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EXHIBIT 1-5

Major Acquisition Cyecle Activities

and

Project Officer Responsibilities

No. Activity

1 Budgeting and Planning:

Pre-Solicitation Phase:

2 Decision to Solicit Proposals
3 Acquisition Planning

4 Establishing the Source
Selection Team

S Preparing the Procurement
Request/Order

- Support Documentation

- Proposed Budget/In-House
Cost Estimate

- Recommended Project Officer
- Funding

- Justification for Other Than
Full and Open Competition

- Technical Evaluation
Criteria and Weights

- Clearance and Approvals
- Statement of Work

- Delivery Schedule/Period
of Performance

- Reporting Schedules
- Government-Furnished Property

- Determination of QA/QC
Requirements

* TR = Total Responsibility of Project Officer

P.O.
TR

X
X

X

X**

PA = Participatory Activity of the Project Officer
** Subject to the approval of the Quality Assurance Officer

1-19

PA®

X

C.0.
Resp.

Text
Ref.

M-2.102

M-2.202

M-2.300

M-4.101

M-3.102

M-4.103

M-3.106-12
M-3.106-1

M-3.106-13

M-3.106-8

M-3.106-5
M-3.106-20

M-3.106-3

M-4. 104-2
M-3.106-18

M-3.106-16

M-3.106-17
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EXHIBIT 1-5 (Continued)

P.O. C.0. Text
TR PA Resp. Ref.
Solicitation/Award Phase:
6 Review of the Procurement X M-3.106-20
Request/Order
7 Determination of Method of
Contracting and Contract Type X M-3.106~19
8 Synopsis in the Commerce
Business Daily X M-3.106-8
9 Preparation and Issuance of
the Solicitation X M-3.106-8
10 Pre-Proposal Conference X X M-3.106-9
11 Receipt of Offers X M-5.001
12 Distribution of Proposals
to Evaluation Panels X M-5.201-2
13 Evaluation Reports to
Contracting Office X M-5.501
14 Determination of the
Competitive Range X X M-5.501
15 Conduct of Written or Oral
Discussions X X M-5.502
16 Request, Receipt, and Evaluation
of Revised Proposals X X M-5.601
17 Selection of Source X X M-5.602
18 Award of Contract X M-5.701
19 Debriefing of Unsuccessful
Offerors X X M-5.702

1-20
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EXHIBIT 1-5 (Continued)

P.O. C.0. Text
TR PA Resp. Ref.
Post-Award Administration Phase:
20 Managing Contracts After Award X X M-6.100
21 Monitoring Activities of the Contractor X X M-6.200
22 Contract Termination X X M-7.400
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CHAPTER M-2.000

ORIGIN OF REQUIREMENTS AND
ADVANCE ACQUISITION PLANNING

M-2.101 Introduction

It may appear that EPA's programmatic needs are determined within the
year that they are met. This is far from an accurate perception. Whether it
be funds for salaries or an appropriation to contract for programmatic needs,
the budget evolves through a long process of serutiny and analysis.

M-2.102 Budgeting and Planning

Within the course of one year, EPA, along with all other Federal agencies,
is working on its budget for three fiscal years: the current year, one year into
the future (operating year), and two years into the future (budget year).

The Agenecy starts developing each year's budget almost two years prior
to the fiscal year for which it will be in effect. The following outline
describes one complete budget cycle from initial conceptualization to final
execution. The FY 1986 budget will be used as an example so that chronology
can be followed easily.

M-2.102-1 The Budget Year (Outyear Budget)

(a) During the spring of FY 1984, the Administrator issues the "FY 1986
Budget Guidance" which outlines in broad terms for National Program
Managers (primarily Assistant and Associate Administrators), the priorities,
strategies, and direction in which the Administrator intends EPA's programs to
progress, two fiscal years hence.

(b) Simultaneously or shortly thereafter, the Office of the Comptroller
issues resource targets and technical guidance to the National Program
Managers for the creation of their "FY 1986 Budget Requests." Within the
parameters of the guidance and resource target limitations, these Budget
Requests are a more detailed assessment on the part of the National Program
Managers of what programs will be achieving in two years and what funding
levels they require. Deputy Regional Administrators are consulted in their
area of expertise.

2-1
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(e) In addition to the narrative justifications, the Budget Requests
include funding levels for "intramural” costs (the costs of supporting staff such
as salaries, travel, supplies, equipment, and ADP support costs) and
"extramural” costs (acquisition and assistance).

(d) During the summer of FY 1984, the Administrator holds budget
hearings with each of the National Program Managers, querying them on issues
raised in their budget requests. In attendance are the lead Deputy Regional
Administrators, representing the coordinated regional view. As a result of the
hearings and reviews of manager's requests, the Administrator makes final
decisions on the shape and funding levels of the FY 1986 budget.

(e) The Office of the Comptroller coordinates the preparation of the
final FY 1986 Budget Request with the National Program Managers and
transmits it to OMB by September 15. This budget request includes a
justification of resources for various levels of programs, and an "object class"
distribution of the intramural and extramural costs in each program element
(i.e., specific amounts for contracts and grants for each program element are
now identifiable).

(f) During October/November of FY 1985, OMB marks the budget request
with comments and gives EPA their "passback." The Agency is usually
permitted 3-5 days to appeal OMB's decisions. The passback and appeal
process may occur once or several times, until both agencies are satisfied with
the results.

(g) During December/January of FY 1985, the Office of the Comptroller,
in conjunction with the National Program Managers, prepares EPA's "FY 1986
President's Budget." It is the same OMB-approved budget, rewritten for
presentation to Congress with additional schedules and special analyses
required by Congressional Appropriation Committees.

(h) The Administrator reveals the EPA portion of the President's Budget
in a press conference in January, at the same time the President sends the
entire FY 1986 budget request to Congress.

() During February/March of FY 1985, the Congressional Appropriation
and Authorization Subcommittees hold their budget hearings. The
Administrator testifies before these committees to justify the programs in the
budget request.

(j) During the spring of FY 1985, the regional portion of the President's
Budget, which has been created in aggregate, is distributed throughout the ten
Regions through a process known as "Workload Analysis." The Office of the
Comptroller coordinates this process with the National Program Managers who
define and price out the activities which should occur in each program in each
region. After distribution of workyear and contract resources are negotiated
and finally approved by all regions, the Office of the Comptroller distributes
the "intramural" resources available to the regions in the President's Budget.
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M-2.102-2 The Operating Year

(a) While Congress continues to deliberate on the President's Budget, the
Office of the Comptroller coordinates the preparation of the Agency's FY 1986
Operating Plan. Using the President's Budget for Headquarters Offices and
the Workload Analysis distribution of the President's Budget for the Regions,
the Office of the Comptroller issues resource targets and directions for
preparation of the Operating Plans by regional and headquarters budget offices
in three stages:

(1) Phase I provides for the distribution of the headquarters budgets to
an "allowance holder" level of detail. "Allowance holders" are usually
Office Directors within an Assistant Administrator's Office, who
have the authority to obligate funds. In the Regions, each Regional
Administrator is an Allowance Holder.

(2) Phase 1I provides all offices the opportunity to propose
"reprogrammings" of resources between programs and object classes
as defined in the President's Budget. Since the Operating Plan is
created almost one full year after initial conceptualization of the
President's Budget, some priorities and resource needs may have
changed. This is the stage during which those adjustments can first
be proposed.

(3) Phase IIl provides for the distribution of operating plan resources
through the four quarters of the fiscal year; offices develop contract
plans by informing the Contracts Management Division with whom
and when they plan to obligate their contract resources; and, offices
develop plans indicating how they plan to use their ADP resources.

(b) The Office of the Comptroller analyzes the Operation Plans for
pricing accuracy and reprogrammings which may violate the intent of the
Administrator's priorities or Congressional intent.

() During the late summer of FY 1985, the President's Budget is
"marked up" by the Appropriations Committees of both Houses of Congress;
after further negotiation, the Committees issue a "Conference Report"—the
result of their compromise on EPA's budget.

(d) By October 1 of each fiscal year, either an Appropriations Bill is
approved by both Houses of Congress and signed by the President, or a
"eontinuing resolution" is passed which allows EPA to operate and obligate
funds after the first of the fiscal year at a level determined by Congress and
OMB.

M-2.102-3 The Current Year

(a) On October 1 of the new fiscal year, the Office of the Comptroller
issues "Advices of Allowance" to EPA Allowance Holders based on the
Operating Plan (or some other level of funding if under a continuing

2-3
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resolution). The Advice of Allowance allows each office to incur obligations
against the amount set in the allowance, usually derived from the operating

plans.

(b)

Funds may now be committed and then obligated against the amounts

included in the operating plan and the contract plans.

(c)

EPA currently has several appropriations against which contracts

may be charged:

W

(2)

(3)

(4)

(5)

(d

Funds appropriated under the Salaries and Expenses Appropriation
currently last for only one year; funds not obligated during the fiscal
year revert back to the Treasury Department. Contracts typically
charged to this appropriation are administrative in nature, i.e.,
janitorial services, landscaping services, economic consultants.

Funds appropriated under the Abatement, Control and Compliance
Appropriation are available for two years; funds not obligated the
first year are "carried over" into the second year. The Office of the
Comptroller issues "carryover" allowances the second year.
Carryover funds may also be reprogrammed, subject to the same
vestrictions as new authority. Contracts funded under this
appropriation are generally program-related, i.e., contracts to
perform laboratory analyses of water or hazardous waste materials,
or contracts to perform environmental impact studies.

Research and Development Appropriation funds are also available for
two years. The Office of Research and Development manages most
of this appropriation and issues a variety of research grants and
contracts under its aegis.

The Superfund Appropriation is a "no-year" appropriation; the funds
are available until obligated and do not lapse back to Treasury. The
majority of the Superfund appropriation is managed by the Office of
Solid Waste and Emergency Response. Contracts are issued for a
variety of purposes, including laboratory analyses, cleanup of
hazardous waste, and construction of containment facilities.

There are a number of other appropriations which are smaller than
those mentioned above, are specified for much narrower purposes,
and are usually managed by a single office.

Allowance Holders may change their Operating Plans only by

submitting change requests to the Office of the Comptroller. When reviewed
and if approved, the Office of the Comptroller issues a revised Advice of
Allowance reflecting the revised Operating Plan.
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M-2.200
THE DECISION TO CONTRACT OUT

M-2.201 Introduction

It is clear that EPA's programmatic needs are set forth considerably in
advance. Whether a need is met through in-house resources or through
contracting is in part dependent upon legislative mandate, availability of
in-house resources, time, and other considerations. One major determining
factor is the Office of Management and Budget Circular A-76.

M-2.202 Impact of OMB Circular A-76

M-2.202-1 Policy

OMB Circular A-76, "Performance of Commercial Activities," states that
it is not the Government's business or intent to be in competition with private
business. Further, it states that if a commercial or industrial activity can be
obtained from the private sector for less than it would cost the Government to
perform the same activity, it should be obtained from the private source. If
the Government can perform the service for less money than industry can,
then the service will be performed "in-house." The policy statements
contained in Circular A-76 do not impact what are considered to be inherently
Governmental functions.

M-2.202-2 Governmental Functions

An inherently Governmental function is one which must be performed
in~house due to a special relationship in executing Governmental
responsibilities. Such Governmental functions can fall into several
categories. The first is the discretionary function of Governmental authority,
including: investigations, prosecutions, and other judicial functions;
management of Governmental programs requiring value judgments; directing
the national defense; management of armed services; conduct of foreign
relations; selection of program priorities; direction of Federal employees;
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regulation of the use of space, oceans, navigational rivers and other natural
resources; direction of intelligence and counter-intelligence operations; and,
regulation of industry and commerce. The second Governmental function is
monetary transactions and enticements, ineluding: Government benefits
programs; tax collection and revenue disbursements as part of the
Government; and, control of the public treasury, accounts, and the
administration of public trust. The August 16, 1983 version of OMB Circular
A-76 exempts research and development (R&D) entirely from the requirements
of the Circular. However, severable commercial activities in support of R&D
are subject to the provisions of the Circular.

M-2.202-3 Commercial Activity

A commercial activity is one which can be obtained from a private
commercial source. OMB Circular A-76 also defines a commercial activity as
one which is operated by a Federal executive agency and which provides a
product or service which could be obtained from a commercial source. Some
examples of commercial and industrial type activities are: transportation,
health services, manufacturing, data processing, agriculture and food,
janitorial and security services. A commercial activity is not considered a
Government function. Commercial activities must be separable from other
functions so as to be suitable for performance by contract and be a type of
employment that is regularly needed, not a one-time activity of short duration
associated with support of a particular project.

M-2.202-4 Government Performance of a Commercial Activity

Government performance of a commercial activity is authorized under
any of the following conditions:

(a) No satisfactory commercial source is capable of providing the needed
service or product or use of such a source would cause unacceptable delay or
disruption of an essential program.

(b) Government performance of a commercial activity is required for
national defense reasons in accordance with criteria established by the
Secretary of Defense.

(¢) Commercial activities performed at hospitals operated by the
Government if the agency head determines that in-house performance would
be in the best interest of direct patient care.

(d) Government performance of a commercial activity is authorized if a
cost comparison demonstrates that the Government is operating or can
operate an activity on an on-going basis at an estimated lower cost than a
qualified commercial source.

M-2.202-5 Inventory of Activities

(a) EPA is required to ensure that initial reviews of all existing in-house
commercial activities are completed in accordance with the supplement to
OMB Circular A-76.

2-6
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(b) No later than March 15 of each year, EPA, along with other Federal
agencies, is required to submit to the Office of Federal Procurement Policy a
report on the implementation of OMB Circular A-76.

M-2.202-6 A-76 Acquisition Process

(a) Part Il of OMB Circular A-76 provides information on the preparation
of Statements of Work. It sets forth the steps needed to develop, write, and
administer a performance work statement and a quality assurance plan for
both in-house or contractor operation of a commercial activity. Part Il is
particularly helpful in developing Statements of Work for facility maintenance
or operation type activities. Once a Statement of Work has been completed, it
becomes the basis for conducting an in-house cost study by Government
personnel to determine the estimated cost of providing the service required.
The cost study is performed in accordance with the OMB Cost Comparison
Handbook, Part IV of OMB Circular A-76. The Handbook was developed to
ensure that all agencies use a consistent methodology for conducting in-house
cost comparisons. It sets forth definitive guidelines for determining which is
the most economical mode of performance; that is, in-house or contract.

(b) The August 16, 1983 revision of OMB Circular A-76 eliminated the
dollar thresholds and established a full-time equivalent (FTE) threshold for
determining whether cost comparisons are required. Activities of 10 FTEs or
less may be contracted out without a cost comparison study. Activities over
10 FTEs must undergo a cost study unless a waiver is granted.

(¢) The contracting process in many cases takes place simultaneously
with the cost study phase. It requires the Statement of Work to become the
foundation for the issuing of solicitations for bids by the Contracting officer
and synopsizing the solicitations.

(d) Solicitations and synopses of solicitations issued to obtain offers for
comparison purposes are required to state that they will not result in a
contract if Government performance is determined to be more advantageous.

(e) In making cost comparisons, in-house personnel prepare an estimate
of the cost of Government performance based on the same work statement and
level of performance as applies to offerors and the total cost of Government
performance is compared to the total cost of contracting with the potentially
successful offeror. Within the OMB A-76 guidelines, the lowest estimate wins,
except that an in-house activity is not to be converted to contract
performance unless the projected cost advantage to the Government is at least
10 percent of the in-house personnel-related cost for the performance period.

(f) If the contractor appears to win, the Government normally conducts
a preaward survey to evaluate the Contractor's ability to perform. A time
period is set aside for review and appeal by the affected parties. Upon
satisfactory completion of the preaward survey, the contract is awarded. If
the Government's cost study proves to be lower, then a series of similar steps
takes place—i.e., a period of time is set aside for review and appeal, followed
by a possible cancellation of the solicitation.
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(g) Each cost comparison should be reviewed by an activity independent
of the activity which prepared the cost analysis to ensure conformance with
the instruction to the supplement to OMB Circular A-76.

M-2.202-7 Projeet Office Responsibilities

Where the provisions of A-76 are being applied, your responsibilities may
be varied. In addition to the possible participation in the review process (see
M-2.202-5 above), you may participate in: (i? the inventory; (ii) Statement of
Work development; (iii) the quality assurance plan which will be utilized to
ensure acceptable performance by the organization that wins the
contract—i.e., Government or industry, and (iv) the evaluation of the bids or
proposals received in response to the solicitation. If you have prepared or
participated in the development of the Government's cost estimate to perform
the work—i.e., the Government's bid--you cannot be involved in the evaluation
of bids or proposals of commercial organizations.
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M-2.300
ADVANCE ACQUISITION PLANNING

M-2.301 Definition and Purpose

(a) Advance Acquisition Planning is accomplished by using the EPA
Acquisition Planning System.

(b) The Acquisition Planning System has three primary purposes. (1) As
an integral part of the Operating Plan, it is used by program offices to
prioritize contracting needs for the upcoming fiscal year and allocate contract
funds. (2) It is also one of the means by which the contracting offices
(Procurement and Contracts Management Division (PCMD) and the Cincinnati
and RTP Contracts Management Divisions) estimate annual workload and
staffing requirements. The contracting offices also use the plans to identify
potential socioeconomic set-asides and high priority awards. (See Exhibits 2-1
and 2-2 at the end of this chapter.) (3) Finally, it is used to promote and
provide for full and open competition and to ensure that the Government
meets its needs in the most effective, economical and timely manner.

(c) The system places major emphasis on increased interaction/
communication between program offices and contracting offices. The level of
interaction necessary will be dependent upon the volume of contracting
activity anticipated for each program office. While this system applies
primarily to assistant administrator organizations, similar procedures will be
followed for regions, associate administrator organizations, and headquarters
staff offices, as necessary, based on anticipated activity.

M-2.302 Requirements

(a) With the exception of small purchases, or orders under GSA or other
agencies' contracts, acquisition planning must be performed for each contract
procurement transaction (new contract, renewal, or modification) to be
obligated during a fiscal year.
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(b) In addition to (a) above, FAR Subpart 7.1 requires agencies to
establish criteria and thresholds at which increasingly greater detail and more
formal planning is required as acquisitions become more complex and costly.
Within EPA, written individual aequisition plans shall be developed to meet the
requirements of FAR Subpart 7.1 and the EPA Acquisition Planning System for
acquisitions of $5,000,000 or more. Chapter 1 of the Contracts Management
Manual covers the EPA Acquisition Planning System.

M-2.303 Procedures

M-2.303-1 Preliminary Meetings

(a) Preliminary meetings will take place between program office and
PCMD personnel prior to preparing initial acquisition plans in preparation for
the forthcoming fiscal year. Meetings should take place in the July/August
time frame (or as mutually agreed upon by PCMD and the program office),
with the initial plans due in September. PCMD will schedule these meetings
with the planning contact (a senior level planning official) for each Assistant
Administrator and with such other organizations as appropriate. The purpose
of these preliminary meetings will be to discuss the program office's
contracting activity for the upcoming year. The agenda for the first meeting
should include at least the following:

(1) Program office's contracting priorities;

(2) Program office's volume of contracting activity for the upcoming
year;

(3) Unresolved problems between the contract offices and program
office, along with proposed solutions;

(4) Contract resources level assigned to the program office--whether it
is sufficient to process expected workload;

(5) Ways to maximize competitive contract awards and socioeconomic
set-asides;

(6) How to prepare annual and first quarter plans;

(7) How to coordinate the submission and processing of actions to assure
maximum responsiveness and minimum leadtimes; and,

(8) Arrangements for discussions between PCMD and program offices to
discuss on-going contracting activity and problems.

(b) The initial meetings should include the following attendees (if
available): Senior official(s) in charge of planning for the organization and
similar officials from individual offices within the organization as deemed
necessary; the PCMD Director and the PCMD Branch Chief/Section
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Head/contracting officers who will be handling the specific program area
(including representatives from the ADP Procurement Section if the program
office has significant ADP contract dollars); and other PCMD staff as
appropriate. The Contract Management Division offices at RTP and
Cincinnati will participate in the meetings with programs which they service.
Both program office and contract office personnel should come out of these
preliminary meetings with a good understanding of what to expect on the
contract plans and for submissions during the first quarter of the upcoming
fiscal year.

M-2.303-2 Preparation, Submission and Review of Contract Plans

(a) After the preliminary meetings are held, allowance holder
representatives will prepare the initial plans and submit them to their
Assistant Administrator, Regional Administrator, Associate Administrator,
Inspector General, or General Counsel, or executive officer for review and
approval. The plans will then be sent to PCMD (with a courtesy copy to the
Comptroller). PCMD representatives (Planning and Analysis staff plus the
appropriate contracting officers) will acknowledge receipt of the plans, review
them and notify the program office if there are questions. Such questions will
be discussed with the program representative, who will then contaet individual
allowance holders for any necessary changes/revisions.

(b) As indicated above, initial plans should be submitted in September for
the upcoming fiscal year (starting October 1). There will be two planning
forms to complete: an annual summary plan and a detailed quarterly plan.
These forms including instructions are attached as Exhibits 2-1 and 2-2. Below
are brief descriptions of each planning form.

(1) Annual Plan - This plan provides a quarter-by-quarter summary of all
planned contract actions and dollars (excluding small purchases) for
the entire year, broken down by transaction category and by
contracting office. In addition, new contract awards must be shown
by dollar ranges. Separate annual plan forms should be prepared for
funded actions, nonfunded actions (planning purpose PRs), and ADP
actions (funded and nonfunded). The sum of these three plans will
represent the entire contracting workload for the program office for
the year. See Exhibit 2-1 attached for more details.

The plan should be prepared and submitted concurrently with the lst
quarter detailed plan (see (2) below). It should be updated only when
significant changes occur to the program's contract funds level. For
example, if an allowance holder who originally planned $10 million in
contract actions receives another $2 million in contract funds from
Agency reserves during the 3rd quarter, the annual plan should be
updated to reflect the additional funds. Likewise, if an allowance
holder reprograms funds to significantly impact the planned contract
total, the annual plan should be updated. Any anticipated update to
the annual plan should be discussed by the program office and PCMD
at the quarterly/monthly meetings to assure PCMD's ability to
provide satisfactory service in response to changing requirements.
(See M-2.303-3 Quarterly/Monthly Meetings below.)
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(2) Quarterly Plan - This form provides for detailed data on every
contract action (excluding small purchases) to be submitted to the
contracting offices during the subject fiscal quarter. A separate plan
must be prepared and submitted to PCMD during the month preceding
the next fiscal quarter (the 1lst quarter plans should be submitted
with the annual plan in September, the 2nd quarter plan in December,
and so on). See Exhibit 2-2 for specific instructions and data
elements.

Although PCMD prefers that all plans be prepared on the standard
EPA planning forms, alternate forms using a different format are
acceptable, provided that all of the required data elements are shown.

M-2.303-3 Quarterly/Monthly Meetings

(a) Once the initial plans are submitted and agreed upon, PCMD and the
program offices should decide where, when and how often they will meet to
discuss contracting activity and who will attend. At the very least, quarterly
meetings should be held to discuss the upcoming quarterly plan and any
problems either party is experiencing. The agenda for these meetings should
include discussions on:

(1) Upcoming actions to be submitted and submission goals;

(2) Problems with actions in-process;

(3) Identifying delays/slippages in submissions of planned actions;

(4) New workload which would cause an adjustment to the annual plan;
(5) The present actual level of submissions;

(6) Preparation of the next quarterly plan; and,

(7) Other items of concern to the program or contracting personnel.

() PCMD and the designated planning contact for each Assistant
Administrator will be jointly responsible for scheduling these
quarterly/monthly meetings. PCMD will hold joint meetings with other
organizations as needed based on their expected contracting volume. In cases
where the program office and the contracting staff are in different locations
(for example, the Assitant Administrator office for the Office of Research and
Development is in Washington, but the contracting activity is handled by the
RTP and Cincinnati contracting offices), the meetings will probably only take
place once a quarter. The RTP and Cincinnati contracting officers will be
able to meet the local individual lab representative/project officers on a
monthly basis (if not more frequently).

(¢) In other cases, the meetings should be held at least quarterly, while

the staff members who use the plans on a day-to-day basis should meet
monthly or as often as necessary. The frequency of these meetings will
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depend upon the contracting activity level and availability of the involved
parties, and will be a mutually reached decision. Regular and frequent

communication and interaction is necessary to the success of the planning
process.

M-2.304 Planning Purpose PRs

Non-funded actions (Planning Purpose Procurement Requests - PPPRs)
should be shown on both the annual and quarterly planning forms. A separate
annual planning form summary should be completed for PPPRs, based on the
quarters in which the actions will be submitted. Details on the actions should
be shown on the quarterly planning form. Program offices should include only
those non-funded requirements for which they are highly certain that funding
will be provided. Actions where funding is less certain should not be planned
or submitted.

M-2.305 Submission Goals and Tracking

M-2.305~-1 Submission Goals

PCMD will analyze the mix of planned actions reflected on the annual
plan (see Exhibit 2-1) for each program office and agree on submission goals
for each fiscal quarter. The objective will be to provxde an even contracting
workload throughout the fiscal year. This may result in different percentage
goals for each program office (or even each allowance holder), which will be
based on the program office/allowance holder's individual plan and the PCMD
staff's workload. The individual goal levels will be negotiated between the
planning contact and the PCMD at one of the meetings held after the initial
plans have been submitted and reviewed.

M-2.305-2 Tracking of Actual Submissions

Actual submissions will be tracked on the Contracts Information System
(CIS). The actual submission level data, will be discussed at the
monthly/quarterly meetings following the end of each fiscal quarter. Program
offices will be able to obtain this information from PCMD on request.

M-2.306 Cut-Off Dates

PCMD establishes deadline dates for submission of specific classes of
actions that must be awarded before year end. These dates take into account
the leadtime PCMD will need to award actions by September 30. Cut-off
dates apply to all actions and all program offices, and should not be confused
\A}lf!:h submission goals (see M-2.305-1 above), which may vary by program
office.

M-2.306-1 Submission of Procurement Requests

(a) The cut-off date for receipt of procurement requests (EPA Form
1900-8) (see Chapter 4) by the contracting offices for obligation before the
end of the fiscal year are as follows:
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Type of Procurement Cut-Off Date

(1) All contracts except extensions April 30
as noted below

(2) Extension of existing service dJune 30
contracts which expire on September 30

Note: Cut-off dates for small purchases transactions (procurements
under $25,000) or delivery orders under GSA Federal Supply Schedule is
September 1, except for renewal of leases or maintenance egreements on
equipment for which the cut-off date is June 30.

(b) Contracting offices make every effort to complete obligation of all
procurements received by the cut-off date before the end of the fiscal year.
However, PCMD cannot guarantee that those actions received by the cut-off
dates will be obligated by year-end. Processing times depend on the
contractor, program office, audit office, as well as on contracting office
action.

M-2.306-2 Unobligated Procurements

Unobligated procurements that were received by the cut-off date are
given first priority for obligation in the ensuing fiscal year under the following
conditions:

(a) Transactions have been properly recorded as commitments in the
Financial Management System year-end report;

(b) Documents are properly executed procurement requests received by a
contracting office; and,

() The Office of the Comptroller has recertified funds availability and
issued allowances.

M-2.307 Review of Commitments and/or Obligations

M-2.307-1 Comptroller Review

Using information supplied from the Financial Management System (FMS)
and the Contract Information System, the Office of the Comptroller reviews
the current commitments/obligations for contracts as of April 30 of each
fiscal year. The comptroller's office determines, for the Responsible Planning
and Implementation Officer (RPIO), the uncommitted/unobligated balances
which are available. The Office of the Comptroller completes its review
during May, or as soon as possible thereafter.

M-2.307-2 Status of Transactions

RPIOs determine that commitments reflected in the Financial
Management System are accurate and that the contracting offices have the
necessary documents to process. Monthly Contract Information System
reports are provided to show the status of all transactions.
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M-2.307-3 End of Fiscal Year Commitment/Obligation Reconciliation

(a) As a final step in the contract planning process, the Financial
Management Division provides Allowance Holders with special reports listing
all committed items received by September 30 in finance offices for entry into
the FMS. PCMD provides allowance holders with a status report on
unobligated procurements received for processing during the fiscal year.

(b) The allowance holder must compare these reports to his/her own
records identifying all contracts which were committed as of September 30.
Any missing items or corrections must be transmitted to the appropriate
Accounting Operations Office within five (5) work days of receipt of the
special report. In addition, the RPIO sends an updated commitment listing to
the Financial Management Division, Financial Reports and Analysis Branch.

(e) The Financial Management Division compares the RPIO listing with
its own commitment listing, and in conjunction with the Responsible Planning
and Implementation Officers, prepares a consolidated listing of all outstanding
commitments which it certifies for carryover to the Office of Comptroller.
The Office of the Comptroller reviews the commitment listing with the RPIO,
prepares a consolidated listing of the status of all outstanding actions of each
RPIO, negotiates reductions in commitments if insufficient funds are available
to the RPIOs, and issues carryover Advices of Allowance.
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INSTRUCTIONS — ANNUAL PLAN

GENERAL: Please fill in the fiscal year at the top of the form. A separate Annual
Plan form should be completed for —

1) All Funded Actions — contract actions to be submitted to the Procurement
and Contracts Management Division (P&CMD) with funds, DCNs, and
ACCOUNT numbers that can be obligated fexcluding ADP acuons),

2) Non-Funded Actions — (Planning Purpose PRs) to be submitted 1o P&CMD
before accounting data/funds are available {excluding ADP actions),

3) ADP Funded Actions, and

4) ADP Non-Funded Actions.
Small purchases should be excluded from the plans.
Please include only those Non-Funded (Planning Purpose PR) Actions for which
there is a high certainty of eventually providing funds to be obligated. If a planning

purpose PR 1s to be submitted in the 1st quarter, to receive funding in the 3d quar-
ter, the acuon should be included in both the annual Funded plan (as a 3d quarter

EPA Form 2410-9A (6-83) Reverse

action) and the annual Non-Funded plan (in the 1st quarter). Planning purpose PRs
submitted in the prior year, which are being funded in the current year, should be
included under the quarter in which funding will be provided.

Each procurement action should be counted separately on the summary. One PR
could result in multiple aclions throughout the year. if so, please estimate the
number of anticipated actions and count each one separately in the appropnate
fiscal quarter. The dollars to ba shown should represent the estimate to be obligated
under the specific action.

TYPES OF ACTIONS: Summarnize the quarterly totals of actions and dohars by
New Awards (by $ ranges, based on the estimated obligation for the salicrtation),
tncremental Funding/Opt an Actions (on which the contract has already been
awarded), and other cantract modifications If a new contract action will be sub-
mitted tor award early in the year, and funding/mods on the same contract will be
submitted later in the year, only include the imitial RFP under New Awards. The
additional funding/mods should be shown in the Incremental Funding/Option
Actions or Other Contract Modifications, as appropriate.

BY CONTRACT LOCATION: Summanze quarterly totals by the contracting
office/location which will be processing and awarding the action.
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INSTRUCTIONS — QUARTEHRLY PLAN

GENERAL: Please fill in the Fiscal Year and check the Quarter of the plan at the
top of the form. To the extent possible, please group all actions by the contracting
office that will process them. For example, list all Washington (HDQ) actions first,
followed by RTP actions, Cincinnati actions, and Regional actions, with approp-
iate dentification for the contracting office.

This plan should include all contract actions to be submitted to P&CMD during the
subject quarter, whether funding 1s provided or not (see Funding Status code
instructions below).

tD NUMBER: Provide a unique sequential number format using up to eight charac-
ters 1D numbers must be shown on PRs submitted, and should be traceable back to
the plan

TITLE/DESCRIPTION: Prowide a concise descriptive title unique 10 this procure-
ment action Please specify if this s an ADP action.

PROJECT OFF!CER/TELEPHONE NUMBER: Give the EPA project ofticer for
thus action, along with his or her telephone number.

TRANSACTION CODE: Describe the type of transaction, using one of the foliow-
ing codes

C New Compeuuve Contract

S New Sole Source Contract

B8 Basic Ordering Agreement

MA Modification ~ added wark scope

MO Modification — exercise of an option

MI Modificauon — incremental funding action

O Some other class of action — identify in Project Description column

EPA Form 2410-98 (6-83) Roverse

FUNDING STATUS CODE: Used to idenufy a Funded {F) or a Planming Purpose
(P) PR and year of expected obligalion.

Examples —

P/84 = Planning Purpose PR for obligation in FY84
F/83 = Funded action for abligation in FY83

CONTRACT NUMBER: Only fill out if known — for mods, options, funding
actions.

SET-ASIDE STATUS: Used to identify —

S = Small business award
S§S = Small business set-aside
8 =8(A)award

POTENTIAL CONTRACT VALUE: Show estimated potential contract value of
this procurement. If transaction is a modification, show the estimated increase in
contract value {only for transactions where additional work is being added). This
amount may include money to be obligated over several years if the action will
result in award of a new contract.

MULTIFUNDED: Show if other allowance holder{s) are providing funding on this
action; if so, list other allowance holder numbers in the Title/Description column.

ESTIMATED DOLLAR AMOUNT: Expected amount of the obligation to be made
tor this transaction (RFP). If this transaction represents the initial award of a new
contract, this column should only show the initial RFP’s anticipated obligation.
The potential value of the entire contract should be shown under Potential Con-
tract Value (see above).
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CHAPTER M-3.000

INDIVIDUAL ACQUISITION PLANNING
AND SCHEDULING

M-3.101 Introduction

Chapter 2 of this manual sets out the process by which an Agency need is
identified, budgeted, method of acquisition determined, and how the advance
procurement planning process takes place at the beginning of each fiscal year.
This Chapter delves into the process of individual acquisition planning and
scheduling.

M-3.102 Definition

(a) Advance acquisition planning, also called contract planning, is the
formal function of establishing a plan that schedules certain types of
anticipated contractual expenditures during a fiscal year. It is an activity that
takes place before the beginning of a fiscal year and involves allowance
holders, the Office of the Comptroller, and the Procurement and Contraects
Management Division. The primary purpose of advance acquisition planning is
to enable PCMD to establish a plan for meeting the demands for its services.

(b) Individual acquisition planning and scheduling is a two-step funection.
The first step, individual acquisition planning, takes place prior to the
development of the Procurement Request (PR) (see Chapter 4) and is an
activity that involves the initiator of the requirement (usually later appointed
as the Project Officer) and the Contracting Officer. During this activity, the
Project and Contracting Officers discuss all of the Project Officer's duties and
responsibilities related to the new requirement. After this meeting, the
Project Officer will, with the assistance of the Contracting Officer as needed,
develop the PR package, taking into account these discussions.

The second step of this function is individual procurement scheduling.
Again, both the initiator and Contracting Officer are involved. In this step the
parties agree to specific milestone dates for activities that take place after
receipt of the procurement request package in the procurement office.
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M-3.103 Sequence of Advance and Individual Acquisition Planning and
Scheduhgg

Exhibit 3-1 sets forth the sequencing of these activities, participants, and
reference to manual coverage.

M-3.104 Policy for Individual Acquisition Planning and Scheduling

(a) Individual acquisition planning should take place for all procurements
in excess of $25,000 (including money bearing change orders and modifications)
with the exception of orders to be placed under GSA requirements or schedule
contracts and contracts with other agencies. Exhibit 3-2 contains a suggested

individual acquisition planning form. In addition, the form contains references
to paragraphs within the Handbook where information may be obtained on the
subjects set forth on the form.

(b) In planning an individual acquisition, the Project Officer should take
into account Government policy that acquisition planners specify needs,
develop specifications and solicit offers in such a manner to promote and
provide for full and open competition with due regard to the nature of the
supplies and services to be acquired and to ensure that no contract is entered
into without full and open competition on the basis of lack of acquisition
planning.

M-3.105 Procedure for Individual Acquisition Planning

(a) The Project Officer's knowledge of his/her responsibilities in the
pre-solicitation phase of the acquisition cycle and the level of expertise with
which duties are performed impact heavily on the acquisition. It is at this
stage that the quality and timeliness of the acquisition is determined. A poor
Statement of Work, inadequate reporting requirements, or missing approvals
will individually cause the Contracting Officer to reject the Purchase Request,
thus extending the acquisition lead time. Consequently, it is imperative that
the Project and Contracting Officers meet at the time the Project Officer
commences the development of the requirement.

(b) Prior to development of any aspect of the Procurement
Request/Order (EPA Form 1900-8), the Project Officer must consider all the
items contained in Exhibit 3-2. As an aid, this Exhibit contains responses to
those parts of this Chapter that must, as applicable, be considered prior to the
actual development of a Procurement Request (see Chapter 4). Subsequent to
a review of these considerations, a meeting should be established with the
Contracting Officer or designee to cover the Project Officer's plan for
development of the requirement and to ensure all required steps are
understood and will be taken.

NOTE: The contents of Exhibit 3-2 and this chapter expand upon the EPA
"Procurement Request Rationale Checklist." Exhibit 3-2 contains more than
the checklist requires and will result in the complete assembly of all
information needed to prepare the PR and supporting rationale. See Chapter 4
for guidance on the execution of the PR—EPA Form 1900-8.
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M-3.106 Acquisition Planning Considerations

Each of the following topics must be considered and discussed with the
Contracting Officer in planning the development of the requirement. Topics
sequentially follow the considerations listed under "Planning Considerations" in
Exhibit 3-2.

M-3.106-1 Project Officer Qualifications

A Project Officer must be identified who is qualified to serve as a Project
Officer on the contract. Preferably it should be an individual who has previous
experience as a Federal Government Project Officer and has been certified
under the Project Officer certification program.

M-3.106-2 Conflicts of Interest: Personal/Organizational

M-3.106-2(a) Requirements

In planning the acquisition, consideration should be given to the following
potential conflicts of interest:

(1) The Project Officer should explore the possibility that an
organizational conflict of interest problem could exist.

(2) For individual conflicts of interest, the Project Officer should
identify any regular and special EPA employees (i.e., those
appointed to serve not more than 130 days in a 365-day period) who
are or are planned to be involved in: establishing the need for the
proposed contract; preparing the Statement of Work; preparing the
evaluation criteria; participating in the proposal evaluation
process; or otherwise participating in the Agency's management of
the contract. This list of personnel should be brought to the
attention of the Contracting Officer.

M-3.106-2(b) Organizational Conflicts of Interest (OCI) Defined

(1) Organizational conflict of interest exists when the nature of the work
to be performed under a proposed Government contract and a
prospective contractor's organizational, financial, contractual, or
other interests (including the interests of its chief executives,
directors, consultants, or subcontractors) are such that:

(i) award of the contract may result in an unfair competitive
advantage; or

(i) the contractor's objectivity in performing the contract work
may be impaired.

(2) The determination as to whether an organizational conflict of
interest exists should be made through the exercise of common sense
and good business judgment. The Contracting Officer is responsible
for identifying OCI early in the aecquisition process and taking
appropriate steps to avoid, neutralize, or mitigate it.
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In doing so, the CO is expected to seek the advice of legal counsel, as
well as technical assistance, from appropriate program specialists in
the application of the general rules set forth below. If the CO
initially decides that a particular acquisition involves a significant
OCI, the CO must, prior to issuing the solicitation, submit a written
analysis, a draft solicitation provision, and, where appropriate, a
proposed contract clause to the HCA for review and approval.

General rules to be applied in determining actual or potential
existence of OCI are as follows:

(i)

(id)

(iid)

A contractor that provides systems engineering and technical
direction for a system, but does not have overall contractual
responsibility for its development, integration, assembly, or
production, shall not be awarded a contract to supply the
system or any of its major components or be a subcontractor
or consultant to a supplier of the system or any of its major
components.

If a contractor prepares and furnishes complete specifications
covering nondevelopmental items for use in a competitive
procurement, that contractor shall not be allowed to furnish
these items either as a prime contractor or a subcontractor
for a reasonable period of time, including, at least, the
duration of the contract containing the furnished
specification. This rule does not apply to:

— Contractors that furnish at Government request
specifications or data regarding a product they regularly
provide, even though the specifications or data may have
been paid for separately or in the price of the product; or

- Situations in which contractors, acting as industry
representatives, help the Government prepare, refine, or
coordinate specifications, regardless of source, provided
this assistance is supervised and controlled by Government
representatives.

If a contractor prepares or assists in preparing a work
statement to be used in competitively acquiring services or a
system, or if the contractor provides material leading directly,
predictably, and without delay to such a work statement, then
that contractor shall not supply the services, system, or major
components of the system unless:

-- The contractor is the sole source; or

— More than one contractor has been significantly involved in
preparing the work statement.
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(iv) Contracts involving technical evaluations of other contractors’
products or consulting services shall not be awarded to a
contractor that would evaluate or advise the Government
concerning its own products or activities, those of a
competitor, or those of other organizations in which it has a
substantial interest.

(v) A contractor that gains access to confidential business
information of other companies in performing advisory
services for the Agency must protect the information from
unauthorized use or disclosure, must refrain from using the
information for any purpose other than that for which it was
furnished, and must otherwise comply with the special
requirements of 40 CFR Part 2 and the provisions of its
contract relating to the treatment of confidential business
information. This rule does not apply to information available
to the Government or the contractor from other sources
without restriction.

M-3.106-2(c) Personal Conflicts of Interest

(1) All employees are subject to two types of requirements in connection
with apparent or actual conflicts of financial interests, One is a
criminal statute, 18 U.S.C. 208, which prohibits participation by any
employee in official activities where he or she has a conflicting
personal financial interest. The other requirement is of an
administrative nature that has been established by the Administrator.

(2) The statutes generally referred to as "conflict of interest" statutes
apply to all regular Government employees (defined as those who are
appointed or employed to serve more than 130 days in 365). They
provide that such an employee may not:

(i) Except in the discharge of official duties represent anyone
else before a Court or Government agency in a matter in
which the United States is a party or has an interest. This
prohibition applies both to paid and unpaid representation of
another.

(ii) Participate in his or her governmental capacity in any matter
in which a spouse, minor child, outside business associate, or
person with whom he or she is negotiating for employment, has
a financial interest.

(iii) Receive any salary or supplementation of his Government
salary from a private source as compensation of services to
the Government.

(3) Failure to comply with these laws is punishable by fine or
imprisonment or both.
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M-3.106-3 Statement of Work (Specification)

M-3.106-3(a) Definition of Specification

(1)

(2)

(3)

The Federal Acquisition Regulation (FAR) defines a specification as
"the technical requirements for a material, product, or service that
includes the criteria for determining whether these requirements
have been met."

FAR Part 10 sets forth policy with respect to specifications on
Federal purchases. It stipulates that with certain exceptions, use of
specifications and standards listed in the Index of Federal
Specifications and Standards is mandatory.

The regulations recognize that a standing specification can not be
established nor would it be appropriate to establish such a
specification for all conceivable requirements. Consequently, the
regulations provide an Agency the right to develop its own
specifications given the lack of an existing Federal specification.
The requirement being expressed may be called various names—i.e.
specification, Statement of Work (SOW), work statement, etc. The
terms are used virtually interchangeably. If any differentiation is to
be made, one could say that a specification generally refers to a
tangible item whereas a Statement of Work describes (is the
specification for) a service. The information in this Chapter
referring to a Statement of Work is equally applicable to a
"specification.”

M-3.106-3(b) Classification of Specifications

(1)

Specifications may be divided into two distinct -classifications:
performance/functional and design. It is possible that a given
specification may contain elements of both of these classifications.

(i) A performance (sometimes referred to as a functional
specification is one that tells the contractor "what" the
Government wants but not "how" to do the work. When a
performance specification is used, the contractor will be
required to either perform a service or construct an item that
meets a specified level of performance. An example of a
performance specification would be to provide services to study
and report on the mineral content of rain water that fell during
the month of May in Washington, D.C. A hardware example
would be a requirement to build a heavier than air flying
machine. Sueccessful completion of the work in the first
example would be judged on whether the report substantiated
the quality of work required to be performed. In the case of
the aircraft, success or failure would hinge on whether it flew
and was heavier than air. In both cases, the "how" of
performance is left to the contractor's discretion. In a
performance/functional specification, the Government allows
the contractor to use its creative and innovative skills to their
maximum.
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(2)

(ii) A design specification tells the contractor both "what" the
Government wants and "how" to do it. Thus in the rain water
study in (b) above the Government would, if it chose to express
the requirement from a design standpoint, have told the

contractor where to take the samples, how many, the protocol
used to evaluate them, ete.

Most Statements of Work contain elements of both classifications.
However, in drafting a specification one must be careful to ensure
that the design elements do not conflict with the performance
requirements.

M-3.106-3(c) How the Requirement May Be Expressed

(1)

(2)

3)

One may express a Statement of Work in one of two forms—i.e. term
or completion. They are two separate methods of expression and
both may include the incorporation of design or performance
specifications.

A term form expresses the requirement from the standpoint of a
level-of-effort during a period of time. For example, a requirement
to provide two senior analysts, one hydrologist, ete. during the month
of May for purposes of studying rain water would reflect a term form
requirement. This form focuses in on the expenditure of effort by
given types of labor for a period of time with no requirement that a
"job" be completed.

A completion form is one that describes the requirement from the
standpoint of the contractor taking on the job and providing the
completed product/service that has been described. Using the rain
water study as an example, the contractor would be given a SOW
(either performance or design in nature) that would require the
performance of all work needed to provide the Government with the
needed study.

M-3.106-3(d) Considerations in Determining How to Delineate the

9))

(2)

Requirement

Whether you develop the Statement of Work on a design or
performance basis and express the requirement from a term or
completion viewpoint is dependent upon such factors as: knowledge
of the field of expertise; understanding the Government's need; the
nature of the requirement; contemplated contract type; and interest
in providing the contractor an opportunity to be creative. These
factors are all interrelated and should be pondered prior to SOW
development.

When the initiator of the requirement has limited knowledge or is not
up~to~date in the field of expertise in which the requirement exists,
it would be advisable to either: (i) obtain in-house assistance and/or
(ii) express the requirement in terms of performance. Tell the
potential offerors what you want and what will comprise successful
performance.
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(3)

(4)

(5)

Sometimes it is not clear to the SOW initiator what the problem is
that management has perceived to exist (and thus budgeted funds for)
or the area to be investigated is not clear. In this case it may be
advisable to issue a performance-based term form SOW. Use of this
type of SOW would enable the relatively easy termination of the
requirement if needed. However, expressing your requirement in this
format is discouraged in that resultant Level-of-Effort contracts are
costly to administer and provide no cost incentive to the contractor.

The nature of the requirement is a critical factor in determining how
to express the requirement. For example, a research and
development SOW would not be written as a design Statement of
Work; it should be written on a completion basis. A requirement for
a waste water treatment plant, however, would be expressed on a
design basis. In an instance where there is a need for a high-level
subject matter expert to review a critical scientific protocol, the
requirement would be written on a performance basis; and due to a
genuine inability of the Government to know what is involved in doing
the work and the fact that it is a short-term service, the requirement
would most likely be expessed on a term basis.

If the intent of the drafter of the Statement of Work is to maximize
the contractor's opportunity to creatively solve the problem or
otherwise perform the work, then a performance-based Statement of
Work should be utilized. It should be remembered at this point that a
definitive, well written SOW may well be suited for use with a
fixed—price contract (see 3.106-4 Contract Types).

M-3.106-3(e) Guidance on Preparation of the Statement of Work

(1)

An adequately stated requirement or description of the scope of work
is the most important attachment to the Procurement Request. The
Statement of Work tells the prospective contractor what work will be
required, the conditions under which the work must be conducted,
how achievements will be assessed, what the obligations will be, and
enables the contractor to assess its capabilities in light of the
contract requirements. The wording in the Statement of Work as it
appears in the Request for Proposals should be precise and suitable
for use in the resulting contract. An inadequate or poorly written
Statement of Work may result in: (i) unreasonable prices; (ii) failure
to obtain competition that might otherwise be achieved; (iii) failure
to obtain the desired effort from the contractor; (iv) a lengthening of
the procurement process; and (v) poor technical proposals and
divergent cost proposals. In addition, the work statement affects the
number of sources willing to submit proposals, the evaluation of
proposals, the type of contract that will be written, and the
administration of the contract.
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(2) General guidance for developing the Statement of Work is as follows:

(i) -Describe the scope of work to be done as a clearly-defined
task, or tasks, with a definite goal, objective, or target
expressed. You may also establish a minimum goal, objective,
or target and a desired goal or objective for which the
prospective contractor should strive.

(ii) Establish meaningful parameters of measure. The parameters
will serve three purposes: to prevent the contractor from
‘expending effort not pertinent to the goal, objective, or
target; to measure the results of the completed work; and to
assist in defining whether subsequent changes or redirection of
effort fall within the original scope of work.

(iii) For commercial activities subject to OMB Circular A-76 (refer
to 2.202 in Chapter 2) the guidance contained in Part II of the
Circular Supplement should be followed.

(iv) For basic or applied research projects, allow sufficient
flexibility to permit proposers some degree of latitude in
structuring a technical approach to solve the problem.

(v) For advanced development, hardware requirements, testing, or
survey services, the Statement of Work should describe the
work as a clearly defined task or job with a definite goal or
target expressed and with an end-product specified.

(vi) For basic or applied research and exploratory development,
there will be some instances in which it will not be possible to
define the scope of work with any degree of precision, and the
Statement of Work can only be written in general terms. In
such cases, the resultant contract may be a type that obligates
the contractor to devote a specified level-of-effort for a
stated period of time, and is the term form of a
cost-reimbursement type contract (see 3.106-4 Contract

Types).

In accordance with the Federal Acquisition Regulation, this
form of contract should not be used unless the contractor is
obligated by the contract to provide a specific level of effort
within a definite period of time. Renewals for further periods
of performance are new acquisitions and involve new fee (if
with a profit-making organization) and cost arrangements.
This form of contract is one of the least desirable types for
the reason that there is no assurance that a definite target or
goal can be reached by the level of effort specified in the
contract. Therefore, this form of contract should be avoided
when possible, but when used should be confined to only
research and exploratory development work. When a
level-of-effort contract is contemplated by the initiator, the
hours to be specified will be cited in conjunction with period
of performance, and not in the Statement:of Work.
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(vii) Originators of Statements of Work are encouraged to solicit
assistance in the preparation of the Statement of Work from
their appropriate procurement activity.

(3) Appendix C includes a listing of key words that may be utilized in
preparing Statements of Work.

M-3.106-3(f) Writing Specifications for Commercial Products

(1) A commercial product is an item of supply that is sold to the general
publie in the course of normal business operations at prices based on
catalog or market prices. Since most commercial products are
produced in significant quantities and generally under highly
competitive environments, the price of such products are lower than
items produced to meet a specific specification and in small
quantities. Commercial products are distributed through the
commercial marketing/distribution systems and are generally
available from local wholesale and retail outlets. For these reasons,
Government agencies are required to use commercial products and
the commercial distribution system whenever such products
adequately satisfy the Governments needs.

(2) Acquisition of commercial products begins with a description of the
Government's needs stated in functional terms (see 3.106-3(b)(1)(i)) so
that a market research can be conducted to determine whether
commercial products are available to meet Government needs. The
function description of the required product must be in sufficient
detail so that commercial firms can determine whether their product
meets the Government requirement.

(3) A market research involves obtaining and analyzing the following
type information:

(i) The availability of products and an analysis of their
specifications;

(ii) Catalog identification;

(iii) The volume of sales and the number of years the products have
been sold to determine their stability in the market place and
product reliability;

(iv) The distribution and support (maintenance and parts)
capabilities of potential suppliers;

(v) Product warranty;

(vi) Any laws or regulations relating to the control and use of the
product.
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(4) Generally market surveys are made by publishing a request for
product information in the Commerce Business Daily. However,
other methods of other product information include:

(i) Catalogs published by manufacturer, distributors, and dealers;

(ii) Source list for items of a similar nature maintained at
contracting activities;

(iii) GSA Federal Supply Schedules;
(iv) Informational requests for quotations;
(v) Other Federal agencies.
M-3.106-4 Contract Types

Although the determination of contract type is the responsibility of the
Contracting Officer, it is important that the drafter of the requirement
understand the basic differences between the two contract families
(fixed-price and cost-reimbursement) and their relationships to the Statement
of Work. The primary difference between these two families of contracts is
that in the fixedprice arrangement the contractor is assuming the cost risk of
performance, whereas in the cost-reimbursement contract the Government
assumes the risk. Another important observation is that the fixed-price
contract is utilized only when a definitive design or performance specification
exists. However, cost-reimbursement contracts are to be utilized when
definitive requirements do not exist, as in R&D, and the cost uncertainties of
performance are high. Thus, if the drafter of the SOW desires to ensure
performance within available dollars through the use of a fixed-price contract,
a definitive Statement of Work would have to be developed. Remaining
paragraphs decribe contract types frequently utilized within EPA.

M-3.106-4(a) Firm Fixed-Price Contract

(1) The firm fixed-price contract provides for a price which is not
subject to any adjustment by reason of the cost experience of the
contractor in the performance of the contract. This type of
contract, when appropriately utilized, places the maximum risk upon
the contractor. Because the contractor assumes full responsibility, in
the form of profits or losses, for all the costs under or over the firm
fixed price, it has a maximum profit incentive for effective cost
control in contract performance. Use of the firm fixed-price
contract imposes a minimum administrative burden on the
contracting parties.

(2) The firm fixed-price contract is suitable for use in procurements
when reasonably definite design or performance specifications are
available and whenever fair and reasonable prices can be established
at the outset.
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M-3.106-4(b) Cost-Reimbursement Type Contract

(1)

(2)

The cost-reimbursement type of contract provides for payment to the
contractor of allowable costs incurred in the performance of the
contract, to the extent prescribed in the contract. This type of
contract establishes an estimate of total cost for the purpose of
obligation of funds which represents a ceiling which the contractor
may not exceed (except at its own risk) without prior approval of the
Contracting Officer.

The cost-reimbursement type contract is suitable for use only when
the uncertainties involved in contract performance are of such
magnitude that the cost of performance cannot be estimated with
sufficient reasonableness to permit use of any type of fixed-price
contract. In addition, it is essential that (i) the contractor's cost
accounting system is adequate for determination of costs applicable
to the contract, and (ii) appropriate surveillance by Government
personnel during performance will give reasonable assurance that
inefficient or wasteful methods are not being used.

M-3.106-4(c) Cost-Plus-Fixed-Fee Contract

(1)

(2)

(3)

The cost-plus-fixed-fee contract is a cost-reimbursement type of
contract which provides for the payment of a fixed fee to the
contractor. The fixed fee once negotiated does not vary with actual
cost, but may be adjusted as a result of any subsequent changes in the
work or services to be performed under the contract. Because the
fixed fee does not vary in relation to the contractor's ability to
control costs, the cost-plus-fixed-fee contract provides the
contractor with only a minimum incentive for effective management
control of costs.

Application. The cost-plus-fixed-fee contract is suitable for use
when:

(1) the parties agree that the contract should be fee-bearing;

(ii) the contract is for the performance of research, or
preliminary exploration or study, where the level of effort
required is unknown; and where measuring achievements in
contract performance does not lend itself to the subjective
evaluation required in cost-plus-award-fee contracts (see
M-3.106-4(d)); or

(iii) the contract is for development and test where the use of a
cost-plus-incentive-fee contract is not practical (see Exhibit
3-3).

This type of contract normally should not be used once prerequisite
preliminary exploration, studies, and risk reduction have indicated a
high degree of probability that the development is achievable and the
Agency generally has determined its desired performance objectives
and schedule of completion.
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(4)

(5)

(6)

10 U.S.C. 2306(d) provides that in the case of a cost-plus-fixed-fee
contract the fee shall not exceed ten percent (10%) of the estimated
cost of the contract. A fee not in excess of fifteen percent (15%) of
such estimated cost is authorized in a CPFF contract for
experimental, developmental, or research work. A fee inclusive of
the contractor's cost and not in excess of six percent (6%) of the
estimated cost of construction, exclusive of fees, as determined by
the Administrator at the time of entering into the contract, is
authorized in contracts for architectural or engineering services
relating to any public works or utility projects.

The cost-plus-fixed-fee contract can be drawn in one of two basic
forms: completion or term.

() The completion form is one which describes the scope of work
to be done as a clearly defined task or job with a definite goal
or target expressed and with a specific end-product required.
This form of contract normally requires the contractor to
complete and deliver the specified end-product (in certain
instances, a final report of research accomplishing the goal or
target) as a condition for payment of the entire fixed fee
established for the work and within the estimated cost if
possible; however, in the event the work cannot be completed
within the estimated cost, the Government can elect to
continue the work without increase in fee provided it increases
the estimated cost.

(i) The term form is one which describes the scope of work to be
done in general terms and which obligates the contractor to
devote a specified level of effort for a stated period of time.
Under this form, the fixed fee is payable at the termination of
the agreed period of time upon certification by the contractor
that it has exerted the level of effort specified in the contract
in performing the work called for, and such performance is
considered satisfactory by the Government. Renewals for
further periods of performance are new procurement and
involve new fee and cost arrangements.

(ii) The completion form of contract, because of differences in
obligation assumed by the contractor, is preferred over the
term form whenever the work itself or specific milestones can
be defined with sufficient precision to permit the development
of estimates within which prospective contractors can
reasonably be expected to complete the work, as is usually the
case in advanced development and engineering development.
A milestone is a definable point in a program when certain
objectives can be said to have been accomplished.

In no event should the term form of contract be used unless the

contractor is obligated by the contract to provide a specific level of
effort within a definite period of time.
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M-3.106-4(d) Cost-Plus-Award-Fee Contract

(1) The CPAF contract is a cost-reimbursement type of contract with

(2)

(3)

(4)

(5)

special fee provisions. It provides a means of applying incentives in
contracts which are not susceptible to finite measurements of
performance necessary for structuring incentive contracts. The fee
established in a CPAF contract consists of two parts: (1) a fixed
amount which does not vary with performance, and (2) an award
amount, in addition to the fixed amount, sufficient to provide
motivation for excellence in contract performance in areas such as
quality, timeliness, ingenuity, and cost effectiveness. Award fee may
be earned by the contractor in whole or in part. The amount of
award fee to be paid is based upon a subjective evaluation by EPA of
the quality of the contractor's performance, judged in the light of the
established criteriaa. The number of criteria wused and the
requirements which are represented will differ widely from one
contract to another. Therefore, when establishing criteria and rating
plans, you should be flexible and select a plan which will motivate the
contractor in a positive way to improve performance. A copy of the
proposed award fee plan is required to be included in each solicitation.

The contract provides for evaluation at stated intervals during
contract performance, so that the contractor will periodically be
made aware of the quality of its performance and will know in which
areas improvement is expected. EPA currently encourages the use of
four-month evaluation periods in lieu of the three-month period
commonly used in the past. Partial payment of fee will generally
correspond to the evaluation periods. This makes the incentive which
the award fee creates effective by inducing the contractor to
improve poor performance or to continue good performance.

Evaluations are furnished to the contractor to afford it an
opportunity to comment on the evaluation findings. The decision that
award fee has been earned is based on the reports of performance
made by an EPA evaluation team whose members are knowledgeable
with respect to the contract requirements. This decision is a
unilateral determination made by the Government not subject to the
Disputes clause of the contract.

The award fee decision referred to in (3) above is made by the Award
Fee Determination Official, i.e., the Chief of the Contracting Office
at the contracting activity. The EPA evaluation team is known as
the Performance Evaluation Board and is chaired by the Laboratory
or Division Director of the program initiating the requirement. All
appointments of participants in the award fee process are to be
approved by the Head of the Contracting Activity (HCA) (Director,
Procurement and Contracts Management Division).

The CPAF contract is suitable for:
(i) level-of-effort contracts for performance of services where

mission feasibility is established but measurement of

achievement must be by subjective evaluation rather than
objective measurement;
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(6)

(ii) work which would have been placed under another type of
contract if the performance objectives could be expressed in
advance by definite milestones, targets or goals susceptible of
measuring actual performance; and

The CPAF contract will not be used:

(i) as an administrative technique to avoid CPFF contracts when
the criteria for CPFF contracts apply, nor will a CPAF
contract be used to avoid the effort of establishing objective
targets so as to make feasible the use of a Cost-Plus-Incentive-
Fee (CPIF) type contract.

(ii) where the contract amount, period of performance, or the
benefits expected are insufficient to warrant the additional
administrative effort or cost.

M-3.106-4(e) Time and Materials Contract

(1)

(2)

(3)

The time and materials type of contract provides for the
procurement of supplies or services on the basis of (i) direct labor
hours at specified fixed hourly rates (rates include wages, overhead,
general and administrative expense, and profit), and (i) material at
cost, and, in addition, where appropriate, material handling costs as a
part of material cost. Material handling costs may include all
indirect costs, including general and administrative expense,
allocated to direct materials in accordance with the contractor's
usual accounting practices. Material handling cost includes only
costs clearly excluded from the labor hour rate. This type of
contract does not afford the contractor any positive profit incentive
to control the cost of materials or to manage its labor force
effectively.

The time and materials contract is used only where it is not possible
at the time of placing the contract to estimate the extent or duration
of the work or to anticipate costs with any reasonable degree of
accuracy. Particular care should be exercised in the use of this type
of contract since its nature does not encourage effective
management control. Thus it is essential that a T&M contract be
used only where provision is made for adequate controls, including
appropriate surveillance by EPA personnel during performance to
give reasonable assurance that inefficient or wasteful methods are
not being used. This type of contract may be used in the
procurement of (i) engineering and design services, (ii) repair,
maintenance, or overhaul work; and (iii) work to be performed in
emergency situations.

A time and materials contract does not encourage effective cost
control and requires almost constant Government surveillance; it
should be used only after the Contracting Officer determines that no
other type of contract will suitably serve.

3-15

Second Edition
April 1984



M-3.106-4(f) Labor-Hour Contract

The labor-hour type of contract is a variant of the time and materials
type contract, differing only in that materials are not supplied by the
contractor.

M-3.106-4(g) Indefinite Delivery Type Contract

One of the following indefinite delivery type contracts may be used for
procurement where the exact time of delivery is not known at time of
contracting. :

(1)

(2)

Definite Quantity Contracts. This type of contract provides for a

definite quantity of specified supplies or for the performance of
specified services for a fixed period with deliveries or performance
at designated locations upon order.

This type of contract is particularly suitable for use where it is
known in advance that a definite quantity of supplies or services will
be required during a specified period and are regularly available or
will be available after a short lead time.

Requirements Contracts. This type of contract provides for filling

all actual purchases requirements of specific supplies or services
during a contract period with deliveries to be scheduled by the
placement of orders to the contractor. A realistic estimate of total
quantity is stated for the information of prospective contractors.
The estimate may be obtained from the records of previous
requirements and consumption, or by other means. The contract
states the maximum limit of the contractor's obligation to deliver
and appropriate provisions limiting the Government's obligation to
order. It may also specify the maximum quantities which may be
ordered under each individual order during a specified period of
time. Similarly, when small orders are anticipated, the contract may
specify the minimum quantities to be ordered. Funds are obligated
by each order and not by the contract itself.

A requirements contract may be used for procurement when it is
impossible to determine in advance the precise quantities of the
supplies or services that will be needed by EPA during a definite
period of time. Advantages of this type of contract are:

(i) flexibility with respect to both quantities and delivery
scheduling; and

(ii) supplies or services need be ordered only after actual need has
materialized.

Generally, the requirements contract is appropriate for use when the

item or service is commercial or modified commercial in type and
when a recurring need is anticipated.
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M-3.106-4(h) Indefinite Quantity Contract

(1)

(2)

(3)

This type of contract provides for the furnishing of an indefinite
quantity of specified supplies or services, with deliveries to be
scheduled by the placement of orders to the contractor. The
contract provides that the Government will order a stated minimum
quantity of the supplies or services and that the contractor will
furnish the minimum and any additional quantities not exceeding a
stated maximum. The maximum quantity (or amount expressed in
dollars) should represent the Government's best estimate of potential
usage. The evaluation of proposals to select the source is
accomplished at this level. During contract performance, the
contractor is not required to accept orders above the maximum.
Pertinent contract clauses provide for a number of days for the
contractor to accept orders above the maximum. In appropriate
cases the maximum may be raised during the contract period using
noncompetitive procedures. The minimum must be more than a
nominal quantity; yet it should not exceed the amount which is fairly
certain to be ordered. The contract may also stipulate minimum and
maximum quantities applicable to each order. The recommended
practice is for the first order for the minimum quantity to be placed
simultaneously with contract award. EPA Form 1900-8 or OF 347
may be used in placing orders.

An indefinite quantity contract may be used where it is impossible to
determine in advance the precise quantities of the supplies or
services that will be needed by EPA during a definite period of time
and it is not advisable for the Agency to commit itself for more than
a minimum quantity. Advantages of this type of contract are:

(i) discrete funding with each order;

(i) flexibility with respect to both quantities and delivery
scheduling;

(iii) placing orders only as the need arises;

(iv) flexibility in the types of pricing arrangements selected for
use;

(v) Government's legal obligation is limited to contract minimums
and delivery orders as issued.

Traditionally, fixed-price arrangements have been used in indefinite
quantity contracts. In such cases the solicitation provides for fixed
prices per item specified, and evaluation of proposals for award is
based on respective offerors' bid prices per item times the maximum
quantity. Other forms of pricing arrangements may be used;
however, they must be clearly spelled out in the solicitation and
contract to form the basis for contract award and subsequent
placement of orders. These methods include: (i) fixed loaded labor
rates in the time and material (T&M) or labor-hour (LH) mode
and (ii) cost-reimbursement. The contract arrangements and
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funding principles used may be either job (completion) or term
(continuing type service), depending on the nature of the requirement.

M-3.106-4(i) Matrix of Contract Types

In addition to the most frequently used contract types described above,
Exhibit 3-3 contains a description of additional contract types available for
use by the Contracting Officer.

M-3.106-5 Technical Evaluation Criteria

M-3.106-5(a) Purpose and Basic Requirements

(1)

(2)

(3)

(4)

(5)

The basic function of technical evaluation criteria is to help
determine in a most objective and fair method which one of the
technical proposals is most advantageous to the Government.

Although the initiator of EPA Form 1900-8, Procurement
Request/Order, is responsible for the development of the technical
evaluation criteria, the Technical Evaluation Panel (TEP) and
Business Evaluation Panel (BEP) are additionally responsible for
ensuring that the evaluation criteria are adequately stated and
applicable to the procurement action (see M-5.103-3 and -4).

Evaluation criteria must be developed on a case-by-case basis after
taking into consideration each of the salient features of the specific
procurement action. The number of evaluation criteria developed
should be that needed to properly discriminate between the relative
technical merit of proposals. It should be kept in mind, however, that
a large number of criteria will make the evaluation process
extremely difficult, especially where numerous proposals have been
received.

All offerors must be able to readily determine from an examination
of the criteria included in the solicitation the basis upon which their
offers will be evaluated. In order to accomplish this, the evaluation
criteria must be published in the solicitation package in elements and
sub-elements. The importance of each element and sub-element
must also be published in the solicitation package. You must assign a
numeric weight to each major element and sub-element which shows
the relative importance of the criterion.

In addition to the technical evaluation criteria, the solicitation should
describe the importance of price or cost in the selection decision as
well as any other factors which may influence the selection decision
which are foreseen at the time the solicitation is issued. Both price
or cost and other factors are elements for the Source Selection
Official (SSO) to consider (see M-5.103~2).

M-3.106-5(b) Types of Evaluation Criteria

There are basically two types of evaluation criteria: go-no-go and
variable criteria.
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(1) A go-no-go criterion is a mandatory criterion which when compared
to what the offeror is proposing will clearly show whether the
requirement has or has not been met. This type of criterion will,
when applied, always result in a "yes" or "no"; there are no "maybes."
An example of the use of this type of criterion would be where
contractors are required to either have at their facility or have
immediate access to a given type of equipment.

(2) Variable (sometimes referred to as scorable) criteria are used to
determine the degree of acceptability of a proposal. When using
variable criteria, the evaluator is asking such questions as "To what
degree?"” "How much?" "How well' has the offeror proposed and
assigns a score.

M-3.106-5(c) What Is To Be Evaluated

What is to be evaluated breaks down into two areas: What is offered and
the offeror. The drafter of the criteria for what is offered should be able to
isolate and describe those items which will best determine how well the
product/service will meet EPA's needs. In establishing criteria to evaluate the
offeror, the types of questions to ask are: What attributes must offerors have
to perform well? What does an offeror need to perform successfully?

In some cases, the proposed scope of work will involve environmentally
related measurements and, consequently, Agency Quality Assurance
requirements will be applicable. For such projects, the offeror's capabilities
to implement and perform a2 QA program successfully should be assessed. The
EPAAR has solicitation provisions requiring offerors to submit a QA Program
Plan or a QA Project Plan as part of the offeror's proposal. The Project
Officer may request the appropriate provision for inclusion in the solicitation.

M-3.106-5(d) Developing and Weighting Evaluation Criteria

(a) Developing evaluation criteria is primarily a matter of determining
what aspects of the requirement are important and establishing criteria
weights which reflect relative importance. The following points should be
kept in mind in developing the evaluation criteria.

(1) Offerors must be given clear notice of what factors are actually
going to make a difference in selection.

(2) Does the criterion articulate what you have in mind?

(3) Has the criterion been narratively expressed in action words that are
clear?

(b) The numeric weights assigned must coincide with the relative
importance of each technical evaluation criterion element and sub-element.
Weighting evaluation criteria and the sub-elements of the criteria, if they
have been established, involves nothing more than the following:
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() Determining the total weight that all criteria combined are to
represent (e.g., 100, 150, 200 points, etc.);

(2) Identifying what is considered as the most important criterion;
(3) Allocating points in light of the total remaining criteria; and

(4) Allocating points establishing importance of sub-elements if such are

(¢) For work involving environmentally related measurements, the
QA/QC capabilities of the offeror should be included in the evaluation
criteria. The numeric weights assigned to each QA element should reflect
consideration of the importance of the measurements activities to the overall
project goals. At least 5 percent of the total numeric weight for all criteria
should be assigned to Quality Assurance. There is no specific maximum, but
30 percent would appear to be the upper limit.
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M-3.106-5(e) Relationship of Price/Cost to Technical Evaluation Criteria

In addition to being provided an indication of the importance of technical
criteria, offerors should be told the relative importance of price/cost to
technical considerations. Stated another way, is EPA more interested in the
technical excellence of the offeror's proposal than cost (within reason)? The
relationships between these elements depends upon the type of contract to be
utilized. Actual weighting of importance is arrived at by the Project Officer
and concurred in by the Contracting Officer.

M-3.106-5(f) Sample Evaluation Criteria

(1) Exhibit 3-4 sets forth a sample of well-constructed technical
evaluation criteria. You will note in examining Exhibit 3-4 that this
set of criteria clearly explains to the potential offeror the types of
factors that will be addressed in making the evaluation and what is
meant by each criterion. These criteria will clearly enable
evaluation to delve into relative value of proposals. In addition, each
criterion does not overlap other criteria.

(2) Characteristics of the good evaluation criteria to be considered
include:

(i) Categories to be evaluated should be identified with an
overall statement such as "Technical Review Categories" to
make it abundantly clear that these are the precise
categories to be technically reviewed in evaluating proposals
received. Headings such as "Demonstrated Level of
Experience" would also be beneficial to assure a better
understanding of the purpose of the criteria.

(ii) The format should be designed to provide independent
weighting for each category to be rated. For example, where
performance of the company and its personnel are to be rated
based on similar previous experience, separate weight and
ratings should be provided.

(iii) Criteria for evaluation should be clear and meaningful, not
imprecise and indefinite. This must be done to assure fair
and impartial proposal evaluation.

(iv) Choice of words should be such that they reflect the
evaluative action that will be taken by the technical proposal
evaluation team—e.g., demonstrated depth of experience in
L . .’ etc.

(v) Questions used to formulate evaluation criteria should not be
redundant and overlapping. When they are redundant and
overlapping, the effect is to make the result of the
evaluation uncertain and ineffective. The dictum for
preparing appropriate evaluation criteria should be to state it
in clear, concise, and positive terms.
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(vi) Issues relative to the responsibility of the contractor—i.e.,
past performance, financial capability, etc. are not
weightable criteria; rather, they are go-no-go decisions which
are the Contracting Officer's responsibility to determine.

(vii) Use a numbering system for criteria that is logical and
orderly. Avoid use of the same numeric designator for the
paragraph and subparagraph, followed by an alpha
designator. For example, a system which used A.4.4a is
confusing and should be avoided.

(viii) The number of criteria to be used should not be excessive.
Criteria should be well thought out, properly worded, and
should include only those criteria needed to differentiate
between proposals.

M-3.106-6 Technical Proposal Instructions (TPIs)

(a) Solicitations contain both general and specific instructions
concerning the preparation and submission of business and technical offers.
General solicitation instructions and business proposal instructions are
developed, for the most part, independently by contracting personnel.
However, technical proposal instructions (where submission of technical input
is required from the contracting community) should be developed and included
within the text of the requisition by the program official.

(b) Technical proposal instructions inform offerors of the type, quantity,
and format of the data that should constitute their technical proposal. The
proposal in turn is evaluated against the technical evaluation criteria
contained in the solicitation. The Project Officer must give careful
consideration to the development of technical proposal instructions that tie
into the technical evaluation criteria and provide clear instructions on the
type of data needed for evaluation. TPIs not contained in the standard
solicitation package but considered desirable should be provided to the CO for
inclusion in the RFP.

M-3.106-7 Classified Information

(a) The Project Officer should consider whether the requirement will
involve access to classified national security information by contractor
employees. In such cases, the following information must be set forth in the
PR rationale checklist.

(1) Level of access to classified information required—i.e., Top Secret,
Secret, or Confidential, and statement as to whether or not access to
Atomic Energy Act of 1954 Restricted Data will be required; and

(2) A statement as to whether or not the facility is to receive and store
classified information in connection with the proposed contract.
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(b) Periodically the Agency has requirements that call for a contractor
to review or analyze proprietary data that has been submitted to EPA by
another firm. Where a requirement of this nature exists, complete details
regarding the nature of the data, the extent of review, and other pertinent
information must be included in the PR rationale.

M-3.106-8 Source Considerations

In developing your PR, you may list those sources that you consider
qualified to perform the effort described in the Statement of Work. Sources
may be obtained from lists of qualified sources, personal experience,
recommendations of other Project Officers, the Contracting Officer,
directories, Small and Disadvantaged Business Specialist, ete. If a number of
the sources listed are small businesses, a recommendation for a small business
set-aside is encouraged. It must be recognized that other sources may be
added by the Contracting Officer as a result of publicizing in the Commerce
Business Daily, or from the Procurement Automated Source System (PASS)
maintained by the Small Business Administration. If a noncompetitive
procurement is recommended, it will be necessary to prepare a Justification
for Noncompetitive Procurement and submit it as a separate attachment to
the procurement request. If the requirement is less than $10,000, the
justification shall be in the form of a brief statement attached to the EPA
Form 1900-8, Procurement Request/Order.

It is important to have a meaningful participatory role by the Program
Offices in supporting EPA's efforts to increase acquisitions through its
socioeconomic utilization programs. Each program has the responsibility for
establishing its own goals for socioeconomic business utilization in
collaboration with appropriate procurement operations and the Office of Small
and Disadvantaged Business Utilization (OSDBU).

M-3.106-8(a) Availability of Work Resulting From Other Sources

The Project Officer should consider whether, after adequdte research, the
results of the work being procured are or are not available from any current
source. This type of information can be obtained from other Project Officers,
the Contracting Officer, and clearinghouses such as the National Technical
Information Service (Department of Commerce), Springfield, Virginia.

M-3.106-8(b) Small Business Set-Asides

(1) Introduction

It is the policy of the Government to aid, counsel, assist, and protect,
insofar as possible, the interests of small business concerns in order
to preserve free competitive enterprise; and to place with small
business a fair proportion of the total Government contracts for
property and services.

In accordance with the Small Business Act (15 U.S.C. 637), EPA is
required to establish and conduct programs to increase small business

3-22

Second Edition
April 1984



(2)

enterprise participation in Government procurement. A major
program used to accomplish these goals is the small business
set-aside program.

Set-Asides for Small Business

A set-aside for small business is the act of reserving the entire
amount (total set-aside) or a portion (partial set-aside) of a
procurement for the exclusive participation of small business
concerns. The Project Officer may recommend that a requirement
be met through a set-aside. Determinations to set aside EPA
acquisition actions may be initiated unilaterally by the Contracting
Officer, or they may be made jointly by a representative of the Small
Business Administration and the Contracting Officer. Where a
set-aside is contemplated, the Project Officer will be requested to
advise and assist procurement personnel in identifying small business
sources and evaluating the technical capabilities of small business in
connection with acquisition of property and services, including
research and development.

M-3.106-8(c) Socially and Economically Disadvantaged Business

(1)

Enterprise Program--8(a) Contracts
Policy

It is the policy of the Environmental Protection Agency to enter into
contracts with the SBA so as to assist in the growth of small minority
business concerns as designated by the SBA. The Office of Small and
Disadvantaged Business Utilization is responsible for implementing
this policy and stands ready to assist all Agency personnel in
furtherance of the small and disadvantaged business utilization
program. Due to the Agency's obligation to all small businesses, EPA
activities do not seek 8(a) contracts where one or more of the
following circumstances exist:

(i) The percentage of procurements considered for 8(a)
contracting is excessive in relation to the total purchases of
like or similar products or services procured by the Federal
Government.

(i) The procurement has been synopsized or publicized or if public
solicitation has already been issued under a small business
set-aside for the specific procurement in question.

(iii) The procurement is of such magnitude or complexity as to be
incapable of performance by 8(a) concerns or is otherwise
inappropriate for performance by 8(a) concerns.

(iv) The contracting office can make a noncompetitive award
directly to a small minority business concern, or there is a
reasonable probability that an award can be won by such a
small minority business concern through normal competitive
procedures.
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(v)

It is determined by the SBA that a small business concern may
suffer a major hardship if the procurement is removed from
competition, thereby denying the econcern, otherwise
historically dependent on such recurring procurement(s), the
opportunity to compete.

(2) Responsibilities

@

(i)

The Agency's Project Officers have the primary responsibility
for identifying suitable procurements for 8(a) awards. In
fulfilling this responsibility, Project Officers are to identify
procurements for potential 8(a) awards during the planning
stages of the procurement.

The Small and Disadvantaged Business Utilization Specialist
(SDBUS), at each procurement operation, is responsible for
providing guidance and assistance to EPA contracting and
program offices concerning Section 8(a) contracting. The
SDBUS screens purchase requests for the purpose of identifying
those requirements which may be considered for 8(a)
contracting.

(3) Recommending 8(a) Contractors

(i

(id

(iii)

Project Officers are to screen procurement plans and existing
requirements for potential awards under the Section 8(a)
negotiated contracting approach. The resultant list of
selected 8(a) procurement requirements are then forwarded to
the Chief of the Contracting Office at the contracting
activity on a quarterly basis. The contracting activity then
matches the procurement actions with the capabilities of
eligible, approved 8(a) firms and will then forward its
recommendation to the SBA for further processing. Project
Officers request the assistance of the Minority Business
Enterprise Representative (MBER) in carrying out their
responsibilities.

The recommendation of an 8(a) contractor for contract award
may be made either by the Contracting Officer or the Project
Officer after appropriate consultation with the Small and
Disadvantaged Business Utilization Specialist. Upon the
request of the Contracting Officer and the SDBUS, the SBA
determines and advises as to whether the proposed firm is 8(a)
approved.

Sole-source offerings are acceptable for 8(a) contracts for
personal property and nonpersonal services, including
professional services and Certified Public Accountant (CPA)
audit services. Sole-source offerings for architect-engineering
(A-E) services are unacceptable. When only one 8(a) firm is
approved for consideration by SBA, the Contracting Officer
will issue the solicitation to the 8(a) firm requesting it to
submit a cost proposal for the proposed 8(a) procurement.
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M-3.106-8(d) Labor Surplus Area Set-Asides

It is the policy of the Government to promote equitable opportunities for
labor surplus area concerns to compete for contracts and to encourage
placement of contracts with concerns which will perform such contracts
substantially in labor surplus areas. The Department of Labor determines and
publishes a listing of the geographical areas which are considered to contain a
surplus of labor. The Contracting Officer has knowledge of these areas. In
the acquisition planning process, consideration must be given to determining
whether capable firms reside within labor surplus areas and thus a set-aside
would be appropriate.

M-3.106-8(e) Sources-Sought Synopsis

(1) Used as an Advance Notice

(i

(id

(iii)

To support the future contracting needs of research and
development programs, the Commerce Business Daily is used
to publish an "advance notice" of the Government's interest in
specific fields. These notices are not a synopsis of a Request
for Proposals—rather, are notices of future requirements.
Through this mechanism, potential sources learn of the
Government's requirements and are given an opportunity to
submit information demonstrating their capabilities in a
specific field.

In using the sources-sought synopsis as an advance notice, it is
necessary to develop general criteria for potential
sources—criteria that will set forth the capabilities needed.
Such qualification criteria consist of special experience,
capability, facilities, or other factors that are critical to the
program performance aspects of the procurement. However,
care must be exercised to restrict qualification criteria to
those that are absolutely essential to the successful
completion of the contract work.

The Project Officer should develop an outline of the major
tasks to be accomplished under the contemplated acquisition
and the qualification criteria to be utilized in evaluating
prospective source capabilities. The Contracting Officer will
forward the synopsis to the Commerce Business Daily.
Information received in response to the advance notice will be
transmitted to the Project Officer for evaluation and rating of
each respondent's technical capabilities. The Project Officer
will be requested to prepare an evaluation memorandum which
recommends technically qualified sources for subsequent
solicitation by the Contracting Officer. When additional
sources are known to program personnel, they should also be
furnished to the Contracting Officer along with those
responding to the synopsis. All sources deemed fully qualified
will be invited to submit proposals when Reguests for
Proposals are issued.

3-25

Second Edition
April 1984



(2) Used to Perform Market Surveys

(1) The Federal Acquisition Regulation (FAR) and the EPAAR
require that market surveys be conducted in justifying sole
source acquisitions and acquisitions using other than full and
open competition that exceed $25,000. The publication of
either a synopsis of a proposed noncompetitive procurement,
or a sources-sought synopsis as described above, that is
detailed enough to permit submission of meaningful responses
and subsequent evaluation by the EPA, constitutes an
acceptable market survey. Further discussion is contained in
M-3,106~(f) below.

(if) The synopsis must contain the following (see (1Xii) and (iii)
above):

(A) A clear description of the supplies or services being
procured;

(B) Required Contractor capabilities, experience, and any
other factors salient to the requirement; and

(C) Criteria and weighting of the criteria to indicate relative
order of importance to be used in the evaluation of
responses.

(iif) It should be noted for planning purposes that:

(A) The market survey should be conducted as soon as
practicable after the requirement is known.

(B) Synopsis for making market surveys are not required for
acquisitions resulting from unsolicited research proposals
if to do so would disclose the originality of thought or
innovativeness of the proposal.

(3) Synopsis of Proposed Contracts

(i) Agencies are required to furnish for publication in the
Commerce Business Daily (CBD) notices of proposed contract
actions of 310,000 and above. Exceptions are set forth in
paragraph (iii) below.

(ii) The synopsis of a proposed contract must be published in the
CBD at least 15 days in advance of issuance of the
solicitation. Thirty (30) days response time is to be allowed
for receipt of bids or proposals from the date of issuance of
the solicitation.

(iii) A proposed contract need not be synopsized if the Contracting
Officer determines that (1) the contract action is of a
classified nature, (2) the requirement is urgent, (3) the
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requirement is for utility services available from only one
source, (4) the contract action is an order under a
requirements contract, (5) the action results from an
unsolicited proposal and publication of any notice would
improperly disclose the originality of thought or
innovativeness of the proposal, (6) purchases of perishable
subsistence, (7) purchase of brand name commercial items for
resale, (8) the contract is for a foreign government and that
government directs the source and funds the requirement, or
(9) the contract is authorized or required by statute to be
made through another Government agency such as 8(a)
acquisitions from SBA under the Small Business Act.

M-3.106-8(f) Justifications for Other Than Full and Open Competition

(1

(2)

(JOFOCQC)
Introduction

This section covers the procedure for justifying a noncompetitive or a
limited competition acquisition.

Policy

(i) In the fulfilment of national policy, acquisitions by EPA shall
be conducted utilizing full and open competition with all
responsible sources. However, it is recognized that one or
more of the circumstances which permit other than full and
open competition may apply where it is in the interest of the
Government and EPA to solicit limited sources or only one
source, (See Exhibit 3-5.) In such instances, the initiating
program office may recommend that the supplies or services
be obtained from a limited number of sources or only from one
source. This recommendation is subject to review and
approval as provided in (5) below,

(ii) A written justification for other than full and open
competition that documents the facts and circumstances
substantiating the infeasibility of full and open competition
must be prepared by the initiating office for each limited
source or sole source acquisition except for those few types of
acquisitions specifically excepted by regulation. (See the
Contracting Officer to ascertain the applicability of these
exceptions to your particular requirement.)

(iii) The justification for sole source acquisition of any small
' purchase ($1,000 to $25,000) must be submitted by the
Program Office submitting the procurement request in the
form of a brief written statement attached to the EPA Form
1900-8, Procurement Request/Order. The statement must cite

one or more of the circumstances which permit sole source
acquisition and the necessary facts to support each
circumstance. Although Program Offices may not cite the
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authority in FAR 6.302-7, the public interest may be used as a
basis to support a sole source acquisition. If the acquisition
has been synopsized, the statement must include the results of
the evaluation of responses to the synopsis. Justifications are
not required for: (1) acquisitions under mandatory Federal
Supply Schedules or mandatory ADP or TSP schedules; or (2)
acquisitions required by statute to be obtained from a specific
source, such as the National Industries for the Blind or Other
Severely Handicapped or Federal Prison Industries. The
Contracting Officer is the approving official for all sole
source acquisitions using small purchase procedures.

(iv) For acquisitions over $25,000, the recommendation for limited
or sole source acquisition must be entitled "Justification for
Other Than Full and Open Competition" and must be signed by
the programmatic Division Director or comparable office level
prior to submission with the Procurement Request/Order (EPA
Form 1900-8). The JOFOC must contain a full and complete
justification in accordance with the instructions prescribed in
(3) and (4) below.

(3) Conduct of Market Surveys To Determine Availability of Capable
Sources

(i) The Project Officer should notify the Contracting Officer as
soon as requirements become known to maximize the time
available to conduct the market survey. The Contracting
Officer determines the extent of the market survey. In
making this decision, the Contracting Officer may consider
such factors as the type and size of the acquisition, the results
of recent competitive acquisitions for similar supplies or
services, or other recent market surveys.

(ii) The Contracting Officer, with input from the Project Officer,
will determine the market survey strategy and decide who is
responsible for accomplishing various aspects of the survey.
For example, the Contracting Officer may choose to have
discussions with offerors who had proposed on previous similar
requirements. For market surveys involving discussions with,
or inquiries from, commercial firms, the Contracting Officer
must conduct or participate in such discussions or inquiries.

(iii) As stated in 3.106-8(e)(2) above, Commerce Business Daily
(CBD) synopses of proposed sole source acquisitions or
acquisitions using other than full and open competition or
sources-sought synopses that are detailed enough to permit
submission of meaningful responses and subsequent evaluation
of the responses by EPA constitute an acceptable market
survey. If the FAR requires a synopsis, other methods of
conducting market surveys may not be substituted.
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(iv) Under those circumstances when market surveys are
conducted to assist in determining the existence of
competition for purchases over $10,000, the Contracting
Officer, with the assistance of the Project Officer, must
evaluate responses to such surveys in accordance with the
general criteria included in the synopses. If the evaluation
indicates that full and open competition can be provided for,
the Contracting Officer must issue a new synopsis and a
competitive solicitation. If the Contracting Officer
determines, after evaluation of responses, that a sole source
acquisition or limited competition should be conducted, the
evaluation document must be incorporated into the JOFOC.
This documentation must include:

(A) A copy of the CBD synopsis;
(B) A listing of respondees to the synopsis;
(C) A written evaluation of the responses; and

(D) The basis for the Contracting Officer's conclusion that
competitive procurement is impractical.

(4) Preparation of the Justification for Other Than Full and Open
Competition (JOFOC)

(i) The Project Officer will prepare a draft of the JOFOC for the
Contracting Officer's review and comment prior to
finalization using the format in Exhibit 3-6. The JOFOC shall
fully explain the circumstances which make full and open
competition infeasible. The JOFOC shall:

(A) Identify the project and describe the supplies or services
required to meet EPA'S needs;

(B) Identify the statutory authority permitting other than full
and open competition. (See Exhibit 3-5 for applicable
statutory authorities.)

(C) Provide the facts supporting the citation of the statutory
authority that permits other than full and open
competition. Demonstrate that the proposed contractor's
unique qualifications or the nature of the acquisition
require use of the authority cited. Provide specific
support for each statutory authority used. Provide other
facts which support the justification (see ii below);

(D) Describe the efforts made to ensure that offers were
solicited from as many potential sources as practicable.
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(if)

(E) Describe the market survey that was conducted, including
whether a sources-sought synopsis was published in the
Commerce Business Daily, and the results of the survey.

(F) If applicable, describe the reasons why a market survey
was not conducted.

(G) Any other facts supporting the use of other than full and
open competition, e.g.,

(I) Explanation of why technical data packages,
specifications, engineering descriptions,
statements of work, or purchase descriptions
suitable for full and open competition have not
been developed or are not available,

(Il) If follow-on acquisitions are cited as the basis of
the JOFOC, give an estimate of the costs that
would be duplicated if the award were to be made
to other than the original source, and give the
basis for your estimate.

(1) If unusual and compelling urgency is cited as the
basis for the JOFOC, explain the circumstances
that led to the need for an urgent contractual
action and explain why the requirement could not
have been processed in sufficient time to permit
full and open competition. The existence of
legislation, court-order, or Presidential mandate
is not, of itself, a sufficient basis for a JOFOC.
However, the circumstances necessitating
legislation, court order, or Presidential mandate
may justify contractual action on an other than
full and open competition basis.

(H) A listing of the sources, if any, that expressed, in writing,
an interest in the acquisition.

(I) A statement of the actions, if any, EPA may take to
remove or overcome any barriers to competition before
any subsequent acquisition.

Each JOFOC must reflect the degree of consideration that has
been given to other sources in the particular field and the
reasons they lack the capability evidenced by the proposed
contractor. The following questions represent factors that
should be considered, and when appropriate, discussed in the
JOFOC:

(A) What unique capability applicable to the specific effort
does the proposed contractor have which is essential to
satisfaction of the Government's minimum requirements?
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(B) Is the effort a continuation of a previous effort performed
by the proposed contractor; and to what degree is such
previous effort critical to the.current acquisition? Such
questions as the following should be considered and
addressed if pertinent:

() Is the added effort a minor supplement to a
completed project requirement? Of what
significance is this fact?

(D Is the added effort a major supplement to a
completed project requirement? Of what
significance is this fact?

(Im) Is the added effort essential to the continuing
project requirement? Of what significance is this
fact?

(C) Does the proposed contractor have exclusive access to
personnel who are considered preeminent experts in the
particular fields necessary to perform the work? If so,
identify the expert(s) and the basis for the person's or
persons' expertise.

(D) What facilities, equipment, or data does the proposed
contractor have which are specialized, vital to the effort,
and which no other company can provide? Can the
Government furnish such resources as
Government-furnished equipment or data?

(E) Is urgency the basis for the JOFOC? Urgency means that
the need is so compelling that the Government would be
injured financially or otherwise if the property or services
to be acquired were not furnished by a certain time.
There may be valid reasons for obtaining required goods
or services on an urgent basis, and although there may be
other firms capable of delivering the required goods or
services, no other firm could deliver within the required
performance period, even if expedited competitive
procedures were employed. Explain the ecircumstances
that led to the need for an urgent contractual action.

(F) If the basis for the JOFOC is an unsolicited proposal,
M-3.106-8(g) provides guidance for justification of
noncompetitive procurement.

(iii) The following factors, according to decisions of the

Comptroller General, cannot be used to justify noncompetitive
procurements:
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(A) The proposed organization is either a nonprofit
organization, a tax exempt entity, or a volunteer citizens
group; or

(B) The proposed organization has a large price advantage and
it is believed that there is little or no willingness in the
market to supply competitive offers (Comptroller General
Decision B-187369, 2/28/77).

(5) JOFOC Certification Requirements

(i) The Contracting Officer is required to certify that the
justification is accurate and complete to the best of the
Contracting Officer's knowledge and belief.

(ii) The justification must include evidence that any supporting data
that is the responsibility of technical or requirements personnel
such as verifying EPA's minimum needs, schedule requirements,
or other rationale for other than full and open competition have
been certified as complete and accurate by the technical or
requirements personnel.

(6) Review and Approval of the JOFOC

The review and approval of JOFOCs is conducted by contracting
officials at the levels specified in Exhibit 3-7. The review must
assess the quality of consideration given those factors discussed in
(4)(ii) above and the approval must be based upon the validity-of the
justification offered in support of the proposal to contract on an
other than full and open competition basis.

M-3.106-8(g) Unsolicited Proposals

(1) An unsolicited proposal is a voluntary offer submitted by an
individual or an organization that has a scientific or technological
idea which the offeror believes has a value to the agency. EPA
encourages the submission of unsolicited proposals as part of its
efforts to utilize all sources of secientific and technical expertise.

(2) Control and Processing

(i) A centralized control point has been established in the Grants
Administration Division, Office of Administration, to process
unsolicited proposals regardless of where they are received in
the Agency. After acknowledging receipt, the Grants
Administration Division assigns to each proposal a control
number and transmits the proposal to a program office for
purposes of evaluating its relative technical merit.

3-31.1
Second Edition-4/84
Rev. No. 2- 9/30/85



(if) If the program office decides to fund the proposal as a grant
or cooperative agreement, the proposal will be returned to the
Grants Administration Division for further processing. Where
a contract is the appropriate instrument, a procurement
request must be prepared and forwarded to the Procurement
and Contracts Management Division, Office of Administration.

(iii) Some important points to remember are:

(A) An unsolicited proposal is exactly that: "unsolicited."
Projeet Officers should not involve themselves in
suggesting or requesting that a firm submit an
"unsolicited proposal.”

(B) Ethical/legal considerations impose restrictions on the
disclosure and use of data submitted with a proposal.

(C) Unless precluded by (B), a market search will be
conducted to assist in determining whether the substance
of the proposal is available to the Government without
restriction from another source.

(D) Only the Grants Administration Division is authorized to
copy, photograph, or reproduce any parts of unsolicited
proposals.

(E) Approval of an unsolicited proposal does not in and of
itself justify noncompetitive procurement. A
Justification for Other Than Full and Open Competition
(JOFOC) must be prepared and submitted with the PR for
the unsolicited proposal.

(F) EPAAR provides for mandatory cost sharing for most
unsolicited proposals, except in cases where there is no
measurable gain to the performing organization.

M-3.106-9 Pre-Proposal Conferences

(a) A pre-proposal conference is a collective meeting of all prospective
offerors that is held by the Government for purposes of clarifying any
questions offerors may have regarding the work required in the solicitation.
Pre-proposal conferences may form an important part of the solicitation
process. Although the final determination to conduct a pre-proposal
conference is normally made by the Contracting Officer, you may suggest in
your PR Rationale Checklist that one be held. Considerations to address in
making your recommendations are as follows.

3-3102
Second Edition-4/84
Rev. No. 2- 9/30/85



(b) A pre-proposal conference would be advantageous to the Government
and prospective offerors in order to:

(1) Clarify or explain complex specifications, Statement of Work, or

proposed contractual provisions—e.g., patent rights and data
requirements;

(2) Discuss or emphasize the importance of any qualification
requirements that ha.» been set forth in the synopsis and
solicitation—e.g., offcr~rs' capabilities, experience, facilities, and
resources that are required to perform the Statement of Work;

(3) Disclose any ambiguities, inconsistencies, and gaps within or between
the solicitation schedule, Statement =f Work, specifications, and
evaluation criteria; and

(4) Provide additional background material to prospective offerors—e.g.,
reports or other documents that are too voluminous to include with
the solicitation, a site tour, or visits to the place of performance.

M-3.106-10 Site Visits

Most large support services contracts, such as Government-owned
contractor-operated (GOCO) facilities contracts and other complex projects,
include a Covernment-conducted tour of the work site. Prospective bidders
have full opportunity to inspect the work site and observe the unique
conditions which may hinder or facilitate their performance if awarded the
contract. The tour is most often conducted by the Projeect Oificer or a
designee. During the tour, the PO identifies sections or language in the
specifications peculiar to the work site and responds to specific questions.
However, no additional information of a substantive nature is provided by eny
EPA representative during the inspection tour. If substantive issues arise
durirng a site visit, answers are deferred until a formal addendum to the
solicitation can be issued. The Project Officer should promptly bring such
matters to the CO's attention.

M-3.106-11 Reference Materials

Many requirements procured by EPA tie into previous contracts or pertain
to a body of research or deta. Consideration shculd be given to identifying
reference materials that directly relate to the work to be performed that will
provide prospective offerors both a better understanding of the requirement
and will define EPA's needs. Typical reference materials are: General
Accounting Office reports, previous contract findings, standards, ete.

M-3.106-12 Cost Estimate

(a) The estimeated amount of the proposed contract must be established
along with (i) an estimate of the labor hours required by category (senior
engineer, technician, ete.); (i) an estimate of travel costs (number of trips,
destinations, and duration); and (iii) listing of cther anticipated direct charges,
such as equipment, consultants, and computer time. When a solicitation will

3-32

Second Edition
April 1984



be developed on a term basis (level of effort), it is important that the estimate
be made utilizing the same labor categories that will be set forth in the
solicitation.

(b) The estimate must be an independent in-house estimate and not
obtained from private firms or other outside sources. Independent
Government estimates are to be handled as privileged information and may not
be released or otherwise disclosed to persons outside the Government or to any
person without a compelling need to know. However, in solicitations for
construction contracts an estimated price range is furnished.

M-3.106-13 Funding
M-3.106~13(a) Basic Concept

(1) The basic rule on availability of appropriations made for a specific
fiscal year is that they lapse at the end of the year unless otherwise
provided by law. The obligation of funds against such appropriations
is valid only if it relates to an actual need existing within such fiscal
year. This criterion is commonly referred to as the bona fide need
principle.

(2) With respect to the proper obligation and expenditure (payments to
contractors) of fiscal year funds, each requirement must be viewed
from the standpoint of when the need arose or when the reguirement
is needed. In some situations, such as requirements for supplies or
"job type" (completion form) services, a need may arise and be
contracted for in one fiscal year, but deliveries made the following
fiscal year because of lead time. The bona fide need principle may
be violated here, however, if, for example, too long a period exists
between contract award and delivery, especially for items which are
available on the market at the time needed for use.

(3) The question of meeting the bona fide need principle becomes more
acute in the purchase of services. Services of a continuing nature
which are severable can only be contractually obligated and funds
expended against the appropriation in effect at the time the service
was performed.

M-3.106-13(b) Cost-Reimbursement Term Form Contracts (Level of
Effort)

(1) Where cost-reimbursement term form contracts are used in EPA, the
following policies apply with respect to funding. This policy applies
to new contracts awarded after February 10, 1984, and options of
previously awarded contracts.

(i) All hours within a given contract period of performance must
be completed within that period. Work assignments which task
specific directions and/or order hours of effort must be
ordered and completed within the same contract period to be
valid charges to the appropriation of that period.
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(ii)

(iii)

(iv)

(v)

Work assignments which contemplate or actually extend
beyond the contract period in which the order is placed must
be ended concurrently with the expiration of the contract
period in which the order is placed. A new work assignment to
conclude such efforts must be issued so that funds and hours
available in the new period are charged for the work
accomplished during that subsequent period.

Performance beyond the contract base period may be
accomplished by the use of options or extended by appropriate
noncompetitive procedures. The exercise of options originally
priced in solicitations is not new procurement. As suech,
follow-on work assignments for work begun in the previous
contract period may begin with the issuance of a new work
assignment concurrent with the effective date of the option
period. Cost-reimbursement term contracts may include a
provision stating that, when an option to extend the contract
term is exercised, work assignments initiated in a previous
period are extended into the option period. The provision must
clearly state that hours performed and associated costs
incurred during the option period are charged to that option
period. Work assignments must have a specific completion
date and if this date extends into the option period, the work
assignment must refer to the provision discussed above. An
administrative modification may be issued to existing
contracts to incorporate the provision.

Any extensions to the term of the contract, i.e., to the base or
any of the option periods of performance, is by regulation
defined as new procurement. As such, extensions can only be
accomplished competitively or justified through current,
appropriate noncompetitive procedures. Each period of
performance (base and each option) is separate and distinct
and these procedures apply separately for extensions to each
period. Work assignments for follow-on or new work may only
be issued upon approval and execution of the term extension.
These work assignments may be issued concurrent with the
effective date of any such contract modification.

To ensure that obligations in each contract period of
performance (base and each option) are proper, such periods of
performance shall be established consistent with the known
period of the appropriation(s) to be encumbered. For example,
the base period of the contract could extend from the date of
award to the expiration date of a two-year appropriation. For
a contract awarded October 1, 1983, or thereafter against a
two-year appropriation, the base period could be until
September 30, 1985. Option periods beyond this base period
may also be established consistent with anticipated periods of

3-34

Second Edition
April 1984



(vi)

(vii)

(viii)

future appropriations. However, considering pricing
uncertainties beyond three years in the future, good contract
management would strongly suggest that option periods beyond
the base period be written for one year at a time.

The contract base and each option period of performance are
separate and distinet. Hours not ordered and unexpended
funds from expiring appropriations remaining at the end of
each period are not available for use in the subsequent
contract period. Funds from expiring appropriations should be
deobligated to the extent they exceed the Government's
liability. To definitively ascertain all actual allowable,
allocable, and reasonable costs requires a final audit.
Contracting Officers could order audits and close each year
separately. It is generally more efficient to only order final
audits after the conclusion of the last option period.
Normally, funds should be deobligated only after settlement of
the final contract audit.

Funds properly obligated by a Contracting Officer generally
can only be deobligated by a Contracting Officer.
Deobligation occurs when all actual costs, determined to be
allowable, allocable, and reasonable, are known and then only
to the extent beyond these valid Government liabilities. In
appropriate situations, excesses in any contract period may be
deobligated by a Contracting Officer in other ways prior to
final contract audit:

(A) Mutual agreement between the Government and the
contractor to reduce the obvious funding in excess of
anticipated approved final costs executed by bilateral
contract modifications.

(B) Settlement of an interim final audit on a particular
contract period. Settlements of these and any final audit
are executed by a bilateral (mutual agreement) contract
modification. However, should a mutual agreement not
be obtainable, settlement may be effected by a final
decision of the Contracting Officer.

(C) Termination for convenience (total or partial) where the
remaining hours are no longer needed. However,
settlement procedures require a final audit to determine
the Government's actual liability. Settlements are
executed by a bilateral contract modification or
Contracting Officer's final decision.

Contract performance periods involving appropriations with
indefinite obligation terms, commonly referred to as no-year
funds or x-year appropriations, should be consistent with sound
program and contract management needs. Contract periods
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(base and options) may be established for terms as long as
these needs dictate. Generally contract periods of up to two
years approach the limit of sound contract management.
Periods for more than two years must be approved by the
Chief of the Contracting Officer prior to issuance of the
solicitation.

(2) Suggested alternate contract methods, in lieu of cost-reimbursement
term form contracts, are as follows:

(D

(ii)

(iid)

Smaller contracts with definitive SOWs that can be priced as
either cost-reimbursement completion type or fixed-price
completion contracts. These types of contracts constitute
nonseverable services and may cross fiscal years, charged to
the year in which the contract was executed.

Indefinite delivery-indefinite quantity type contracts under
which severable or nonseverable delivery orders can be
written. These contracts can provide for various pricing
arrangements including fixed rates, cost-reimbursement with
completion or term forms. If the delivery orders are written
as either fixed-rate completion or cost-reimbursement
completion, they are considered nonseverable, and may cross
fiscal years. Term or LOE orders can also be written as
necessary, but these would be subject to the same restrictions
as the current LOE work assignment contracts. Creative use
of indefinite quantity contracts could be the most flexible
contractual vehicle for quick response actions against a
general SOW--similar to current work assignment LOEs.
However, the only way funds with expiring appropriations can
be obligated in one fiscal year and cross validly to a
succeeding year is by completion (nonseverable) type delivery
orders. The obligation occurs, and the Government's legal
commitment arises (beyond the contract minimum guarantee),
at the time the delivery order is issued. This is in contrast to
the LOE (term form) contract in which the obligation occurs,
and the entire estimated cost and fixed fee of the contract is
recorded as an obligation, at the time of contract award. The
issuance of work assignments then "draw down on" this initial
contract obligation. No obligation of contract funds occurs by
issuing a work assignment. The servicing Contracting Officer
can provide further details as applied to individual
requirements.

In those circumstances in which a cost-reimbursement term
(LOE) contract with work assignments is necessary, the best
way to mitigate the effect of severable services is to write
the base contract period for the longest period possible. In
those instances where two-year funds are available, the base
period should be established from the time of award through
the available period of the appropriation(s). Option periods
beyond this base period may also be established consistent

3-36

Second Edition
April 1984



with anticipated periods of future appropriations. However,
considering pricing uncertainties beyond three years in the
future, good contract management would strongly suggest that
option periods beyond the base period be written for one year
at a time. Contracts with no-year appropriations should be set
up consistent with sound program and contract management
principles and needs.

(iv) By far the best way to minimize the effect of compliance with
the bona fide needs principle is planning requirements with as
definitive SOWs as possible. With a little more planning and
effort, SOWs may be written as cost-reimbursement
completion contracts. The test of which appropriation(s)
period or contract period that may be validly charged is
whether the contract requirement is a nonseverable need of
that period. Usually, completion efforts have SOWs that
require delivery of an end item, e.g., delivery of a report, by a
specific date. This date could validly be in a future
appropriation period if the need is clearly established and
apparent during the contract period in which the work is
ordered. The differences between a completion and term form
contract are basically that the term form contract only
provides for the contractor's best efforts at a specific number
of hours for a definite period of time. Extensions to the term
for further work is always considered new procurement and
involves cost and fee. A completion form requires a specific
end product at a required delivery date. If more time is
necessary to provide the end product, extensions are only at
cost with no fee paid. In many instances where planning and
circumstances can establish such definitve requirements,
completion form cost-reimbursement contracts may, in fact,
be better contract instruments than the LOEs.

M-3.106-13(c) Availability of Funds

(1)

(2)

Fiscal Year Contracts. To effect procurements promptly upon the
beginning of a new fiscal year, it may at times be necessary to
initiate a procurement properly chargeable to funds of the new fiscal
year prior to the availability of such funds. In such cases an
Availability of Funds clause is included in the solicitation and/or
contract. This procedure generally is used only for operation and
maintenance and continuing services (such as rentals, utilities, etc.)
which are necessary for normal operation and for which the Congress
consistently appropriates funds.

Contracts Crossing Fiscal Years. A one-year requirement or
indefinite-quantity contract for services funded by annual
appropriations may extend beyond the end of the fiscal year in which
it was awarded provided a minimum amount is established for the
indefinite quantity portion of the contract. The minimum must be
ordered during the period in which the appropriation is available.
However, if severable delivery orders are issued against the
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minimum, the minimum must be consumed during the period of the
appropriation's availability. Also, a contract for expert or consultant
services calling for an end product which cannot feasibly be
subdivided for separate performance in each fiscal year may cross
fiscal years.

M-3.106-13(d) Commitments

Commitment of funds will be made by the Commitment Clerk.
Commitments will be made on the Procurement Request/Order, EPA Form
1900-8, unless a moratorium has been placed on the allowance holder. If such a
moratorium has been established, the PR will be returned to the initiator
without a commitment.

M-3.106-13(e) Funding Cost-Type Contracts

When a cost-reimbursement term contract is funded by more than one
appropriation, the following procedures apply:

(1)

(2)
3)

(4)

(5)

The Project Officer must document the rationale for use of multiple
appropriations and include in the rationale an estimate of the costs to
be charged each appropriation. All program offices contributing
funds to the procurement must indicate on the rationale their
concurrence with this estimate. The Director, Headquarters
Financial Management Division, or designee, must approve the
rationale. The Project Officer must include a copy of the approved
ral}ionale with the procurement request submitted to the Contracting
Officer.

In general, a work assignment should benefit a single appropriation.

The Project Officer shall indicate on the cover of each work
assignment the account number against which payments are to be
made and the basis for the finance office to charge vouchered costs
to each account number if more than one account number appears on
the work assignment.

The Project Officer must assure that:

(i) The account number(s) on the work assignment is the same as
that cited on the contract, and

(i) The aggregate of funds on work assignments does not exceed

amounts obligated on the contract for a particular account
number.

It may be possible that a contract includes sufficient funding for the
total contract value, yet inadequate funds to cover costs billed
against work assignments associated with a particular account
number. In these cases, the Project Officer should inform the
finance office in writing which account number to charge the
excessive billed costs. The Project Officer should assure that the
program office funding the excess agrees that its account number
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(6)

(7)

will be used. The finance office will make the adjustment internally
so there is no need for the Contracting Officer to issue an
administrative contract modification. The Project Officer should
notify the Contracting Officer in writing of the adjusted amounts per
account number.

The Project Officer should notify the Contracting Officer when
increases in the total contract value are expected.

Prior to the end of each fiscal year covered by the contract, the
Project Officer should review the contract's funding to determine
whether the ratio of obligated funds, including any previous
adjustments, coincides with the value of the work benefiting each
appropriation. The Project Officer should inform the finance office
in writing of any adjustments that should be made to the established
ratios. The procedures in subparagraph (5) above apply when making
these adjustments, as well as when, at any time during performance,
the Project Officer anticipates the need for an adjustment. These
adjustments must be made no later than the end of the fiscal year in
accordance with the actual or best estimate of the benefit to each

appropriation.

M-3.106-14 Planning Purpose PRs (Unfunded Procurement Requests)

(a)

When the Agency enters into a contract subject to the availability of

funds, the supplies or services will not be ordered or accepted by the Agency
until funds are available to the Contracting Officer for the procurement and
until the Contracting Officer has given notice to the contractor of such
availability.

M-3.106-15 Options

(a) Introduction

The acquisition regulations allow the Contracting Officer to use two types

of options: extension of period and increase in quantity. EPA's general policy
is to make use of contract options only when their use is advantageous to the
acquisition.

(b) Use of options

(1) The use of options for increased quantities of supplies or services
which exceed 50 percent of the base quantity specified in the
contract for a particular period require advance approval by the
Head of the Contracting Activity (HCA). For supply contracts,
the 50 percent limit applies only to contracts with a base quantity
of more than one.

(2) The use of option periods which, when combined with the base
contract period, results in a total contract period of performance
exceeding thirty-six (36) months require advance approval by the
Chief of the Contracting Office. In no event, can the total of the
base and option periods exceed sixty (60) months in duration.
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(e) Exercise of options

(1) Unless otherwise approved by the Chief of the Contracting
Office, all service contracts employing option periods require that
a preliminary written notice of the Government's intention to
exercise the option be furnished to the Contractor a minimum of
sixty (60) calendar days prior to the date for the exercise of the
option. Failure to provide such preliminary notice within the
timeframe established in the contract waives the Government's
right to unilaterally exercise the option and requires the
negotiation of a bilateral contract modification in order to extend
the period of performance, where such an extension is authorized.

(2) When the term of the service contract coincides with the fiscal
year and delays in receipt of authority to obligate funds for the
new fiscal year are anticipated, the Contracting Officer, if the
contract so provides, may, within 60 days after the end of the
fiscal year, unilaterally exercise an option to extend the term of
the contract. The option may be exercised only if funds become
available within the 60-day period. In the event that sufficient
funding is not available within the 60-day period, the Government
waives the right to unilaterally exercise the option, thereby
rendering any additional requirements subject to normal
competitive procure ment procedures.

(3) The Contracting Officer, if the contract so provides, may, subject
to the conditions in FAR 17.204(d), 32.703-2, and 32.705-1(a),
exercise an option contingent upon the availability of funds. To
exercise such an option, the contract must contain the clause in
FAR 52.232-18, Availability of Funds. Under no circumstances
shall any action be taken which could be construed as creating a
legal liability on the part of the Government until a formal notice
of availability of funds in the form of a contract modification has
been issued by the Contracting Officer.

M-3.106~16 Government Property

M-3.106-16(a) Introduction

This section provides specific guidance on: (1) determining whether to
include in the procurement request rationale a request that the contractor be
allowed to either: (i) be provided with Government property under the
contract; (ii) obtain Government property under the contract; or (iii) use
Government property in its possession and (2) other considerations to be
addressed when the contractor will have use of Government property. Further
discussions on administration of Government property are discussed in M-6.300.

M-3.106-16(b) Definitions

Government property is classified into two main categories: real property
and personal property. Real property pertains to buildings and land. Personal
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property relates to all other types of property including such items as
equipment, desks, ete. Personal property is further subdivided into two
categories: expendable and nonexpendable. Expendable is the type of
property that is consumed in use—e.g., paper, pencils, etc. Nonexpendable
property has a continuing value and is usually considered a capital asset.
Whether the Agency has acquired property and furnished it to a contractor or
the contractor acquired property through purchase made under a
cost-reimbursement contract, EPA is concerned that funds are properly
expended, unnecessary duplication of acquisitions is avoided, and that
Government assets are controlled and accounted for. Conseqguently,
procedures have been established to control both the acquisition of
nonexpendable personal property by cost-reimbursement contractors and the
furnishing of such property by EPA.

(1) Accessory Items: Items which facilitate the operation of capitalized
nonexpendable equipment, but which are not essential for its
operation. (Example: remote control devices)

(2) Accountable Property: All Government-furnished or
contractor-acquired property which must be accounted for by the
contractor. Contractor records of Government property established
and maintained under the contract are the Government's official
property records.

(3) Auxiliary Items: Items without which the basic unit of capitalized
nonexpendable equipment cannot operate. (Example: motors)

(4) Condition Codes: An appraisal of current condition of accountable
property.

(5) Contaminated Property: Equipment/supplies that become
contaminated with toxies or other chemicals which render them
unsafe.

(6) Expendable Property (Supplies): Property that may be consumed or
expended in the performance of a contract. It includes such items
as: raw and processed materials, supplies, parts, small tools and
components that generally cost less than $100. Expendable property
remaining at the end of the contract must be accounted for and listed
on the final inventory.

(7) Government Property: All real and/or personal property owned by
the Government or acquired for the Government under the terms of a
contract. It includes both Government-furnished property and
contractor-acquired property as defined below:

(i) Government-furnished property: property in the possession of,
or acquired directly by the Government and subsequently
delivered or otherwise made available to the contractor; and

(i) Contractor-acquired property: property purchased or otherwise
provided by the contractor using contract funds.

3-41

Second Edition
April 1984



(8)

(9)

(10)

(1)

Nonexpendable Property: CAPITALIZED: Property which has a unit
cost of $500 or more including accessories; is complete in itself; does
not lose its identity or become a component part of another item
when placed in use; is of a durable nature with an expected life of 1
year or more; and must be accounted for by the contractor and
reflected in EPA property records. NONCAPITALIZED: Property
which has a unit cost of less than $500, is of a durable nature with an
expected life of 1 year or more and must be accounted for by the
contractor at the conclusion of the contract.

Property Administrator: An EPA employee designated by the
Contracting Officer to administer property for contracts under which
Government property is involved. The Property Administrator is
responsible for evaluating the adequacy of the Contractors' property
policy and procedures concerning receiving and inspecting accounting
and control, obligation, maintenance, scrap and salvage, and disposal.

Real Property: Includes land and rights therein, ground
improvements, utility distribution systems, buildings and structures.

Sensitive Items: Supplies and equipment which cost less than $500,
and because of their nature and portability are particularly
susceptible to misappropriation. These items are accounted for by
the contractor and reflected in EPA records. (Examples: cameras,
binoculars, portable typewriters, tape recorders and calculators.)

M-3.106-16(c) Property To Be Furnished and/or Acquired Before

(1)

(2)

(3)

Contract Award

Before preparation of the contract package, the Project Officer
should review equipment requirements. If equipment will be needed,
whether furnished by the Government and/or acquired by the
contractor with contract funds, the Contract Negotiator should be
advised so that property can be discussed during negotiations and
subsequently incorporated into the official contract.

If title to the property is to be vested with an organization other than
EPA, the Contracting Officer should be advised so that it can be
stated in the contract property article.

If the property being furnished and/or acquired is to be physically
installed at the contractor's facility which may result in subsequent
restoration and/or problems in removal after performance of the
contract, a determination regarding disposal should be made and
incorporated into the official contract at the same time the property
is authorized in the contract. Various factors concerning restoration
should be considered. For example, will the contractor's premises be
restored at Government expense? Or will the property be abandoned?

3-42

Second Edition
April 1984



M-3.106-16(d) Considerations for Purchase Versus Rent/Lease

(1)

(2)

(3)

(4)

Determinations

Consideration should be given whether to lease or purchase
equipment based on a case-by-case evaluation of comparative costs
and other factors. Evaluation will indicate which of the acquisition
methods will provide greater savings to the Government while
satisfying user requirements.

The following factors, as a minimum, should be considered.
Estimated length of the period the equipment is to be used and the
extent of use within that period; financial and operating advantages
of alternate types and makes of equipment; cumulative rental
payments for the estimated period of use, net purchase price,
transportation and installation costs; and potential obsolescense of
the equipment because of imminent technological improvements.

The following additional factors should be considered, as appropriate,
depending on the type, cost, complexity and estimated period of use
of the equipment: availability of purchase options, potential for use
by other agencies after its use by the acquiring agency is ended,
trade-in or salvage value, imputed interest, and availability of a
servicing capability especially for highly complex equipment.

Acquisition methods

(i) Generally the purchase method is appropriate if the equipment
will be used beyond the point in time when cumulative leasing
costs exceed the purchase price.

(ii) The lease method is appropriate if it is to the Government's
advantage under such circumstances. The lease method may
also serve as an interim measure when the circumstances
require immediate use of equipment to meet program or system
goals, but do not currently support acquisition by purchase. If a
lease is justified, at least with option to purchase may be
prefereable. Generally, a long-term lease should be avoided.

M-3.106-16(e) Required Sources of Supplies and Services

(1)

Federal agencies shall satisfy requirements for supplies and services
from or through the sources and publications listed below in
descending order of priority unless specified otherwise. Contractors
holding cost-reimbursement contracts may use the Federal sources of
supply and services when authorized to do so by the terms of the
contract.
(i) Supplies
(A) Agency inventories
(B) Excess from other agencies

(C) Federal Prison Industries, Inc.
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(D) Procurement lists available from the Committee for
Purchase from the Blind and Other Severely Handicapped

(E) Wholesale supply sources, such as stock programs of the
General Services Administration, the Defense Logistics
Agency, the Veterans Administration and military
inventory control points

(F) Mandatory Federal Supply Schedules
(G) Optional Use Federal Supply Schedules

(H) Commercial sources, including educational and nonprofit
institutions

(ii) Services

(A) Procurement lists of services available from the
Committee for Purchase from the Blind and Other
Severely Handicapped

(B) Mandatory Federal Supply Schedules and mandatory GSA
term contracts for personal property rehabilitation

(C) Optional Use Federal Supply Schedules and optional GSA
term contracts for personal property rehabilitation

(D) Federal Prison Industries or other commercial sources,
including educational and nonprofit institutions

M-3.106-16(f) Acquisition of Excess Property

(1) If GFP is needed for contract performance, in-house property sources
within the Project Officer's sponsoring program should be checked
first for availability. If the item is available, both the Contracting
Officer and Property Administrator should be notified so that the
contract and property records can be modified. The Accountable
Officer should also be notified to arrange with the Property
Administrator a detailed description of the item. Those Project
Officers at locations other than the Property Administrator's station
should first contact their Accountable Officer for a review and then
forward it to the Property Administrator. The Property
Administrator will first review the EPA excess catalog for
availability within EPA. If the items are not available within EPA,
the Property Administrator will coordinate with GSA regional offices
in an attempt to locate and transfer the items to EPA. GSA Form
1539, "Request for Excess Personal Property," is prepared by the
Property Administrator in locating excess from GSA. This method is
more satisfactory than reviewing GSA excess property catalogs as it
enables property transfer before it appears in the excess catalogs. If
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(2)

the item is available through GSA, a Procurement Request/Order will
then be required with accounting information and approvals. This
requisition will then be used as an authorization to prepare SF-122,
"Transfer Order Excess Personal Property." The accounting
information is required in the event any packing, crating, and
shipping charges arise from the physical transfer of this property.

Occasionally, EPA may be responsible for an overseas return charge
if the materiel was located in a foreign country. If so, a
Miscellaneous Obligation Document is also required. This document
should be forwarded to the appropriate Financial Management
Office. Notification of any such charge will be given to EPA before
transfer by GSA.

M-3.106-16(g) Procedure

If

in developing the requirement it becomes evident that it is

advantageous to either provide the contractor with property or allow the
contractor to acquire it under the contract, then the Project Officer must
include a Needs Justification in the procurement rationale which justifies the
proposed action. The same procedure is applicable when a contract is to be
modified to either allow for the provision of Government-furnished property or
acquisition of property under a prime or subcontract.

M-3.106-16(h) Content of Needs Justification

(1

The Contracting Officer will not authorize a contractor to (i) acquire
property at Government expense, (ii) obtain Government-furnished
property, or (iil) use Government-owned property in its possession
until the Chief Officer, at Division level or above, responsible for
management of the program/project involved, submits to the
Contracting Officer a written justification of need to provide the
property.

(2) As a minimum, the justification of need must:

(i) Identify the specific program and project for which the
property is required.

(i) Identify the type, quantity and estimated cost (including any
transportation or installation costs) of each item of property
required.

(iii) Explain why the property is essential for contract performance.

(iv) Explain why it is in the interest of the Government to provide
the property rather than to require the Contractor to provide
the property at no direct cost to the contract.

(v) Identify the location, if known, of the Contractor's facility at
which the property will be used, and the Contractor's
personnel responsible for acquisition and management of the
property.
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(vi) For property to be acquired by the Contractor at Government
expense, include a certification that no in-house excess
property is available and include the concurrence of the local
property office.

(vi) For equipment to Dbe acquired by the Contractor at
Government expense, include a lease vs. purchase analysis (see
Federal Acquisition Regulation Subpart 7.4).

(3) A justification of need is required regardless of whether the need for
the property is determined:

(i) at development of the requirement;
(i) at proposal evaluation or contract negotiations; or
(iii) after contract award.
M-3.106-16(i) Vesting Title to Educational Institutions

EPA is authorized pursuant to Public Law 95-224 to transfer title of
equipment purchased with research contract funds to educational institutions
or nonprofit organizations whose primary purpose is the conduct of scientific
research. (This situation does not apply to Government-furnished property.)
EPA may vest title of property in an educational institution for items with an
acquisition cost of less than $1,000 if the appropriate Government property
clause is incorporated into the contract. During the contract, EPA will retain
title to items with an acquisition cost greater than $1,000. Shortly after
contract expiration, the Project Officer will be requested to advise the
Property Administrator whether equipment should be transferred to the
contractor or retained by the Government. The appropriate Government
property clause permits the Contracting Officer to transfer title of
contractor-acquired equipment to the contractor at any time during the term
of the contract or upon its completion/termination. The Property
Administrator will request the Contracting Officer's recommendation/
concurrence for the transfer of title of the item(s). Written notification will
be provided to the contractor by the Contracting Officer. If the appropriate
Government property clause is not incorporated into the original contract to
allow for this type of transaction, normal disposal regulations will govern
disposal procedures.

M-3.106-16()) Joint Use of Property by Contractor and EPA

Property furnished to on-site contractors should be itemized in the
"Government-Furnished Property" clause of the contract. As a result of this
clause, the contractor becomes responsible for the items listed and for any
other items that are acquired. Government property is only to be used for the
contract that authorizes its use, and then only as required for satisfactory
completion of the contract scope of work. Property itemized in a contract as
Government-furnished should be used by contractor personnel only. If
property is to be used by both contractor and EPA personnel, the
"Government-Furnished Property" clause within the contract should stipulate
the percentage of time the property is to be used by the contractor.
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M-3.106-16(k) Use of Property Purchased with Funds of Another Agency

The Project Officer must assure that the Government property clause
within the contract stipulates ownership of property purchased with funds
from another Agency that are being used on an EPA contract. The Project
Officer must also advise the Property Administrator just before contract
award of any special conditions that may exist concerning the use of the
property (i.e., who will hold title to the property, who will be accountable for
the property, whether EPA will be responsible for custodialship, disposal of the
property, ete.).

M-3.106-16(1) Contractor Use of Government Vehicles

Contractors can be authorized to use Government vehicles from the GSA
Interagency Motor Pool when a special clause is included in the contract. The
Project Officer must submit to the Contracting Officer, with a copy to the
Property Administrator, a determination and findings and a justification of
need for the use of such vehicle. The Property Administrator or the
appropriate Accountable Officer will arrange with the GSA Interagency Motor
Pool for assignment of the vehicle. The Project Officer must assure that all
contract employees using the vehicle obtain Government driver's licenses. A
list of those employees should be forwarded to the Contracting Officer and the
Property Administrator.

M-3.106-16(m) Contractor Use of GSA Self-Service Stores and Depots

Contractors who have cost-reimbursement type contracts can be
authorized to acquire materiel from GSA, Federal Supply Service, (see
M-3.106-16(e)) when a special clause is included in the contract. The Federal
Supply Service is responsible for the procurement and supply of a wide range
of common-use items that are available to customer agencies from a network
of supply depots and self-service stores. Upon notification from the
Contracting Officer, the Property Administrator will obtain the necessary
codes, and GSA will supply the contractor with catalogs and instructions for
use.

M-3.106-17 Quality Assurance

A review of all extramural project procurements must be conducted in
order to determine the applicability of Agency Quality Assurance
requirements for all contracts in excess of $25,000 which have the following
object classification codes in the accounting and appropriation data:

25.32 Research and Development Contracts
25.35 Program Contracts

25.47 Occupational Health Monitoring

25.49 Occupational Health and Safety Sciences
25.70 Other Interagency Agreements

26.01 Laboratory Supplies

31.01 Scientific and Technical Equipment
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The determination of QA applicability shall be certified on a Quality
Assurance Review (QAR) Form as shown in Exhibit 3-8 or equivalent. The
QAR Form shall contain the sighatures of the Quality Assurance Officer (or
designee) and the Project Officer, and the completed Form must accompany
the Procurement Request. The Contracting Office will not process a
Procurement Request unless the signed QAR Form is included.

The QAR Form will tell the Contracting Officer if a QA Program or QA
Project Plan is required as part of the offeror's proposal and if a pre-award
audit is to be part of the evaluation process. Based upon the information
provided, the Contracting Officer will include the appropriate EPAAR
provisions on Quality Assurance in the solicitation.

M-3.106-17(a) Quality Assurance Program Plans

The Quality Assurance Program Plan is a qualitative statement of the
offeror's capability to conduct a viable QA program and should be submitted
as a separate and identifiable part of the technical proposal. It should address
the following:

(a) A statement of policy concerning the organization's commitment to
implement a Quality Control/Quality Assurance program to assure
generation of measurement data of adequate quality to meet the
requirements of the Statement of Work.

(b) An organizational chart showing the position of a QA function or
person within the organization. It is highly desirable that the QA
function or person be independent of the functional groups which
generate measurement data.

(e¢) A delineation of the authority and responsibilities of the QA function
or person and the related data quality responsibilities of other
functional groups of the organization.

(d) The type and degree of experience in developing and applying Quality
Control/Quality Assurance procedures to the proposed sampling and
measurement methods needed for performance of the Statement of
Work.

(e) The background and experience of the proposed personnel relevant to
accomplish the QA specifications in the Statement of Work.

() The offeror's general approach for accomplishing the QA
specifications in the Statement of Work.

M-3.106-17(b) Quality Assurance Project Plans

The Quality Assurance Project Plan (QAPP) defines the data quality
objectives for a project, identifies the critical measurements to be performed,
and discusses the various QA/QC activities to be conducted during the
measurement portion of the work. The QAPP is quantitative in content and
should be a specific delineation of the offeror's approach for accomplishing
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the QA specifications in a Statement of Work. As in the case of the QA
Program Plan, the QA Project Plan may be required as part of the technical
proposal. Alternatively, the QAPP may be required as a deliverable under the
contract. The form and content of the QAPP (unless specified otherwise) is as
follows:

(a) Title page with provision for approval signatures.

(b) Table of contents.

(¢) Project desecription.

(d) Project organization(s) and responsibilities.

(e) Quality Assurance objectives for measurement data in terms of
precision, accuracy, completeness, representatives and comparability.

(f) Sampling procedures.

(g) Sample custody.

(h) Calibration procedures, references, and frequency.

(i) Analytical procedures.

(j) Data reduction, validation, and reporting.

(k) Internal quality control checks and frequency.

() Quality Assurance performance audits, system audits, and frequency.

(m) Quality Assurance reports to management.

(n) Preventive maintenance procedures and schedules.

(o) Specific procedures to be used in routinely assessing data precision
and accuracy, representativeness, comparability, and completeness of
the specific measurement parameters involved.

(p) Corrective action.

If the QA Project Plan is required as a contract deliverable, the contract
must specify how many copies and when the QAPP must be submitted. The
contract must also specify how many days the Government has to review the
QAPP. When the QAPP has been approved, the Contracting Officer will
incorporate the QAPP by issuance of a change order to the contract. The
contractor will submit a request for an equitable adjustment to the contract in
response to the change order. Depending on the nature of the change, the
equitable adjustment may increase, decrease, or not change at all, the cost of
the contract, or impact the delivery schedule.

M-3.106-17(c) Pre-Award Audits

Offerors determined to be in the competitive range based on the initial
evaluation may be required to submit to a qualitative Technical Systems
Audit, if required in the solicitation. The purpose of the systems audit will be
to assess the adequacy of the offeror's quality control program as related to
the scope of work for the contract. The systems audit will be performed by
the EPA QA Officer or his designee.

Some or all of the following areas of concern will be addressed, as
appropriate, to the contract scope and goals: (1) facilities, (2) equipment,
(3) methods, (4) Quality Control Systems, (5) recordkeeping, (6) data
validation, (7) maintenance and calibration procedures, (8) reporting,
(9) adherence to documented procedures, (10) procurement and inventory
procedures, (11) personnel training, and (12) feedback and corrective action.
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M-3.106-18 Reports

M-3.106-18(a) Introduction

Reports are critical to the monitoring of a contract. They provide the
raw data for decision making. Failure to include a reporting requirement can
later prove to be a costly mistake.

M-3.106-18(b) Types of Reports

(1)

(2)

The two most commonly utilized reports are progress and financial
management reports. Collectively, these reports inform the Project
Officer of the expenditure rate under a cost-reimbursement contract
and the progress being made towards contract performance. They
are what may be referred to as the "universal tools" in the Project
Officer's contract monitoring tool box.

The Project Officer must be aware that virtually any reporting
requirement may be requested of the contractor. Where there is a
need for unique content or frequency of reporting, it should be
indicated in the procurement request. Reports by task/work
assignments as well as charts, graphs, and other written displays may
be obtained. The requirement for a work plan may also be specified.
The overriding concern that should be addressed in deciding what
reports and report content should be obtained is: what are the
minimum informational needs I must have to maximize the chances
of successful contract completion?

M-3.106-18(c) Considerations in Use of Reports

(1

(2)

There are many considerations to address in determining the type and
content of reports. However, there are a couple of simple prineciples
that should be kept in mind. The first is: the greater the percentage
of cost risk assumed by the Government [e.g., cost-reimbursement
contracts (see M-3.106-4)], the greater the need for reports. The
second is: financial management reports are not utilized in
fixed-price contracts; however, progress reports may be used.

Considerations in determining the use, type, and frequency of reports
are as follows:

(i) contract type;

(ii) dollar value;
(iii) eriticality of the project;
(iv) complexity of the work;

(v) performance records of firms within the industry; and

(vi) internal reporting requirements.
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Plan may then be utilized to track the contractor's quality progress
in the tasks assigned. The QA Project Plan contains an element that
may be used to require quality control reports to the Project
Officer. Periodic review of quality control will be helpful to the
Project Officer in assessing the work progress.

M-3.106-18(c) Considerations in Use of Reports

(1) There are many considerations to address in determining the type and
content of reports. However, there are a couple of simple principles
that should be kept in mind. The first is: the greater the percentage
of cost risk assumed by the Government [e.g., cost-reimbursement
contracts (see M-3.106-4)], the greater the need for reports. The
second is: financial management reports are not utilized in
fixed-price contracts; however, progress reports may be used.

(2) Considerations in determining the use, type, and frequency of reports
are as follows:

(i) contract type;

(ii) dollar value;

(iii) criticality of the project;

(iv) complexity of the work;

(v) performance records of firms within the industry; and

(vi) internal reporting requirements.
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One should keep in mind that reports are a part of the cost or price the
contractor proposes. Indiscriminate requirements are a waste of both time
and money.

M-3.106-18(d) Specifying Reports

Specify what types of reports—monthly or quarterly progress, or financial
or other certification of satisfactory progress—will be required and the
number of copies of each that are necessary. Be sure to specify the number of
days needed for review of reports submitted and period for re-submittal.
Specify the quantity of draft and final reports to be delivered by the
contractor. However, remember the printing requirements of the Government
Printing and Binding Regulations, published by the Joint Committee on
Printing, Congress of the United States, limit printing (see FAR Subpart 8.8).

M-3.106-19 Acquisition of Nonseverable Facilities
M-3.106-19(a) Definition

For the purpose of this section, nonseverable or permanent improvements
are considered to be improvements made to non-Government-owned real
property.

M-3.106-19(b) Background

Comptroller General Decisions (42 Comp. Gen. 480 and 46 Comp. Gen. 24)
have established the rule that appropriated funds ordinarily may not be used
for permanent improvements to land not owned by the Government unless
specifically authorized by law or unless certain conditions are present. Apart
from the principles established by 42 Comp. Gen. 480, above, EPA possesses
specific statutory authority, with respect to certain research activities, to use
appropriated funds for permanent improvements to non-Government realty
within the limitations set forth in 10 U.S.C. 2353. (See 42 U.S.C. 241—Public
Health Service Act; 42 U.S.C. 3253(b)--Solid Waste Disposal Act; and 42
U.S.C. 1857b~1—Clean Air Act.)

M-3.106-19(c) Types of Improvements

Improvements to non-Government realty may be required for a number of
reasons, including, but not limited to:

(1) Construction of a facility required to accomplish the objective of the
contract;

(2) Construction of a concrete pad for use as a temporary storage
facility.

M-3.106-19(d) Policy

Environmental Protection Agency cost-reimbursement contracts under
which permanent improvements will be affixed to non-Government realty, and
all contracts under which Government property will be furnished to or
acquired by the contractor and affixed to non-Government realty must be
consistent with the standards of either 10 U.S.C. 2353 (if applicable) or 42
Comp. Gen. 480.
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M-3.106-19(e) Determination and Findings (D&F)/Approval Requirements

(1) Prior to award of a contract of the nature described in M-3.106-19(d)
above, a determination and findings document must be prepared by
the Contracting Officer and forwarded to the Director, Procurement
and Contracts Management Division.

(2) D&F and approval requirements do not apply to improvements which
are incidental to or essential for the effective accomplishment of
removal or remedial "superfund" actions (P.L. 96-510). For all other
P.L. 96-510 actions, D&F and approval requirements apply.

M-3.106-19(f) Project Officer Informational Input to D&F

‘The following information must be provided by the Project Officer for
inclusion into the CO's Determination and Findings:

(1) A description of the procurement, including identification of the
funds to be used, contract type, property or services being procured,
name of Contractor, and any urgency considerations or special
circumstances.

(2) A description of the research, development, or test facilities or
equipment, or other improvement to be provided to or acquired by
the Contractor at Government expense. This description shall
include the estimated cost of the improvement; information
regarding ownership of the realty to which the improvement will be
affixed; whether the improvement is severable from the realty
without unreasonable expense or loss of value; whether the proposed
improvement has general utility apart from performance of the
instant contract; and an explanation of why the proposed
improvement is necessary for performance of the contract.

M-3.106-20 Procurement Request Approvals

(a) EPA management has established internal controls whereby certain
goods and services require clearances and approvals prior to their acquisition.

(b) It must be kept in mind that from time to time the Chief Executive
and other responsible Executive Agencies place temporary moratoriums on
specific supplies or equipment. Consequently there may at times be other
constraints placed on the acquisition of supplies or equipment. It is advisable
to check with your Contracting Officer at the time of PR development to
determine if any moratoriums are in existence.

(c) Exhibit 3-9 contains a listing of all current approvals and clearances.
M-3.106-20(a) Printing and Binding

(1) The Government Printing and Binding Regulations, published by the
Congressional Joint Committe on Printing, place certain restrictions
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on sources that may be considered for obtaining printing and binding
services outside the Government Printing Office (GPO). The
regulations establish precise definitions for "printing, composition,
microfilm, duplicating, and copying" and provide certain numerical
thresholds beyond which the approval of the Joint Committee on
Printing is required, should the Government or Agency desire to use
other than the GPO. An example of provisions for duplicating and
copying that require these services to be provided by GPO, unless
there are exceptional circumstances, is as follows:

(i) Work exceeding 5,000 production units of any one page, and
work exceeding 25,000 production units in the aggregate of
multiple pages, shall not be done without prior authority of: (a)
the central printing and publications management organization
as provided in the regulation; or (b) the Joint Committee on
Printing.

(i) Duplication of documents reproduced in color.

(2) Provisions also are made for quarterly reporting to the Joint
Committee on Printing, deseribing all work that exceeds the
applicable thresholds. In EPA, the central printing and publications
management organization is the General Services Branch, PM-215, in
the Facilities and Support Services Division.

M-3.106-20(b) Questionnaires - Forms

As a result of P.L. 90-620, no Federal agency may conduct or sponsor the
collection of information on identical items from 10 or more public
respondents without the prior approval and clearance of the Office of
Management and Budget (OMB). If it is known that a survey will be required
under a proposed contract, the initiating project office must undertake
clearance action either before or at the same time the Procurement
Request/Requisition is forwarded to the Procurement and Contracts
Management Division. If an unanticipated survey develops during the period of
contract performance, the contractor is prohibited from beginning the survey
without OMB approval. All such clearance records must be routed from the
initiating office to the EPA Regulation and Information Management Division.
A copy of the clearance must be forwarded to the Contracting Officer.

M-3.106-20(c) Automatic Data Processing (ADP)

(1) ADP Equipment Definition
ADP Equipment (ADPE) means general purpose, commercially
available automatic data processing. These devices are the
components and the equipment systems configured from them
together with software, regardless of use, size, capacity, or price,
that are designed to be applied to the solution or processing of a
variety of problems or applications.
Included are:

(i) Digital, analog, or hybrid computers
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(i) Auxiliary equipment, such as plotters, data conversion
equipment, source data automation equipment, magnetic tape,
card or cartridge typewriters, computer input/output
microfilm, or memory, either cable connected, wire
connected, or stand alone, and whether selected or acquired
with a computer or separately

(iii) Punched card machines

(iv) Data transmission or communications, including front-end
processors, computer terminals, sensors, and other similar
devices, designed primarily for use with a configuration of
ADPE.

(2) Software Definition

Software means: (i) pre-packaged, commercially available,
proprietary computer programs; and (ii) data products specifically
designed to make use of and extend the capabilities of ADPE. This
encompasses commercially available operating systems or
applications programs, computer readable data collections, and
directly related technical assistance for installation, training,
conversion, documentation, and maintenance of the programs or data
products. This definition also includes commercially available
programs and data products for word processing equipment as well as
office automation or general purpose ADPE.

(3) ADP Services and ADP-Support Services Definition

(i) ADP services means the computation or manipulation of data in
support of administrative, financial, communications,
scientific, or other similar Federal Agency data processing
applications. It includes teleprocessing (including remote
batch) and local batch processing.

(i) ADP-support services means source data entry, conversion,
training, studies, facility management (other than for central
facilities managed by MIDSD, RTP), systems analysis and
design, programming, and equipment operations that are
ancillary and essential to agency ADP activities.

(4) ADP Equipment Maintenance Service Definition

ADPE maintenance service means those examination, testing, repair,
or part replacement functions performed to:

(i) Reduce the probability of ADPE malfunction (commonly
referred to as "preventive maintenance")

(i) Restore to its proper operating status a component of ADPE

that is not functionin§ properly (commonly referred to as
"remedial maintenance"
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(iii) Modify the ADPE in a minor way (commonly referred to as
"field engineering change" or "field modification").

M-3.106-20(d) Foreign Research Contracts

All proposed contracts involving research projects to be conducted in a
foreign country by a foreign contractor must have clearance from the
Department of State in order to determine the consistency of such projects
with U.S. foreign policy objectives. This clearance should be requested by the
initiating project office prior to negotiations. All such requests to the
Department of State will be processed by the EPA Office of International
Activities,

M-3.106-20(e) Management Consulting Services

(1) As defined by FAR 37.202, "consulting services" means services of a
purely advisory nature relating to the Governmental functions of
agency administration and management and agency program
management. These services are normally provided by persons and/or
organizations considered to have knowledge and special abilities that
are not generally available within the agency. The services of
consultants may be used to obtain outside points of view in order to
avoid too limited judgment on critical issues or to obtain advice
regarding developments in industry, university, or foundation
research. Consultants provide only analysis or advice regarding
agency or program policy, strategy, performance, or organization.
Consultants do not perform operating functions or supervise the
performance of operating functions. Operating functions involve
work that contributes directly to the achievement of the fundamental
goals of the organization, whereas staff or advisory functions
contribute indirectly to the achievement of these goals. For those
procurements in which several different types of services are
required and the primary purpose of the procurement is to obtain
services of a consulting nature, as opposed to operationally oriented
technical support services, the procurement shall be considered as a
management consulting service procurement,

(2) Examples of management consulting services, as distinguished from
other types of services, are set forth in Exhibit 3-10. These examples
are provided in order to assist in the identification of a management
consulting service procurement.

M-3.106-20(f) Protective Services

(1) Protective services include those services or kinds of equipment
required for the physical security of a facility or installation: for
example, guard protection, security alarms, security filing cabinets
(safes), security fences or barriers, monitoring and detection devices,
ete.

(2) Physical security includes those measures employed to provide
protection against security hazards for personnel, property,
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Government funds and negotiable instruments, classified national
security information and material, proprietary information, and
facilities.

(3) Security hazards are conditions which may result in personal injury or
loss of life; loss, damage, or destruction of property; loss of
Government funds or negotiable instruments; loss or compromise of
classified national security information and material, or of
proprietary or Governmental information, or disruption of the
activities of the Agency or facility.

M-3.106-20(g) Capital Equipment and Fixtures

Capital equipment and fixtures are considered to be nonexpendable
equipment which: is complete in itself; does not lose its identity or become a
component of another item when placed in use; and is of a durable nature with
an expected life of one year or more. Such property is reflected in official
Government property records.

M-3.106-20(h) Protection of Human Subjects

Human subjects are to be protected when a study, grant, contract, Public
Law 480 Project, or other agreements or extensions thereto or modifications
thereof, wholly or partially sponsored or funded by EPA, or in which EPA has
an active interest, involves exposing human subjects to the possibility of
injury, including physical or psychological injury, as a consequence of
participation of a subject in a testing activity in which the subject is
purposefully exposed to chemicals, physical conditions, or other environmental
conditions being tested. These provisions do not apply to (i) opinions,
questionnaires or the solicitation of information about past events, or (ii) the
taking of blood, urine, mother's milk, nonviable fetus tissues or human tissue
samples for the conduct of any medical observations where such testing is not
preceded by and/or is not to be followed by purposeful exposure of the subject.

M-3.106-20(i) Word Processing Equipment

Although GSA Bulletin FPMR A-79 reclassified word processing
equipment from FSC Group 70 (General Purpose Automatic Data Processing
Equipment) to FSC Group 74, Class 7435 (Office Information System
Equipment), the procurement approvals and clearances requirements
established for ADP equipment and services remain in effeet for word
processing equipment.

M-3.106-20(j) Personal Vis-A-Vis Non-Personal Services
(1) Definition of Service Contract

(i) A service contract is one which calls directly for a contractor's
time and effort rather than for a concrete end product. An
incidental report is not considered a concrete end product if the
primary purpose of the contract is to obtain the contractor's
time and effort and the report is merely incidental to this
purpose.
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(ii)

Service contracts are generally found in areas involving the
following:

e maintenance, overhaul, repair, servicing, rehabilitation,
salvage, and modernization or modification of supplies,
systems and equipment;

maintenance, repair, rehabilitation, and modification of real
property;

architect-engineering;

expert and consultant services;

installation of equipment obtained under separate contracts;
operation of Government-owned equipment, facilities, and
systems;

engineering and technical services;

housekeeping services;

transportation and related services;

training and education;

medical services;

photographic, printing, and publication services;
communications services;

test services;

data processing;

warehousing;

auctioneering;

arbitration;

stevedoring; and

research and development.

(2) Personal Services and Nonpersonal Services

(i

(id

The Civil Service laws and regulations and the Classification
Act lay down requirements which must be met by the
Government in hiring its employees, and establish the incidents
of employment. In addition, personnel ceilings have been
established for the Agency. These laws and regulations shall
not be circumvented through the medium of "personal services"
contracting, which is the procuring of services by contract in
such a manner that the contractor or employees are in effect
employees of the Government. The Contracting Officer is
responsible for assuring implementation of this policy by
considering the criteria set forth below, before entering into
any service contract.

On the other hand, contracts for nonpersonal services, properly
issued and administered, represent an approved resource for the
Agency in the accomplishment of its programs.

(3) Criteria for Recognizing Personal Services

There are no definite rules for characterizing particular services as
"personal™ or "nonpersonal." There are many factors involved, all of
which are not of equal importance. The characterization of services
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in a particular case cannot be made by simply counting factors, but
can only be the result of a balancing of all the factors in accordance
with their relative importance. The Contracting Officer will
consider the following factors as well as any others which are
relevant (some of the following factors include parenthetical
explanations or qualifications which indicate the type of judgment
that the Contracting Officer will exercise):

(i)

(i)

the nature of the work:

--to what extent the Government can obtain civil servants to
do the job, or whether the contractor has specialized
knowledge or equipment which is unavailable to the
Government (this is a factor which might be useful in a
doubtful case, but should not in itself create doubt about
services which are otherwise clearly nonpersonal);

--to what extent the services represent the discharge of a
Governmental function which calls for the exercise of
personal judgment and discretion on behalf of the
Government (this factor, if present in a sufficient degree,
may alone render the services personal in nature); and

—to what extent the requirement for services to be performed
under the contract is continuing rather than short-term or
intermittent (this is a factor which might be useful in a
doubtful case, but should not in itself create doubt about
services which are otherwise clearly nonpersonal);

contractual provisions concerning the contractor's employees
(in considering the following, it should be noted that
supervision and control of the contractor or employees, if
present in a sufficient degree, may alone render the services
personal in nature)

--to what extent the Government specifies the qualifications
of, or reserves the right to approve, individual contractor
employees (but granting or denying security clearance and
providing for necessary health qualifications are always
permissible controls over contractor employees; also, it is
permissible to some extent to specify in the contract the
technical and experience qualifications of contractor
employees, if this is necessary to assure satisfactory
performance);

--to what extent the Government reserves the right to assign
tasks to and prepare work schedules for contractor
employees during performance of the contract (this does not
preclude inclusion in the contract, at its inception, of work
schedules for the contractor, or the establishment of a time
of performance for orders issued under a requirements or
other indefinite delivery-type contract):
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(iii)

—to what extent the Government retains the right (whether
actually exercised or not) to supervise the work of the
contractor employees, either directly or indirectly;

—to what extent the Government reserves the right to
supervise or control the method in which the contractor
performs the service, the number of people employed, the
specific duties of individual employees, and similar details
(however, it is always permissible to provide in the contract
that the contractor's employees must comply with
regulations for the protection of life and property; also, it is
permissible to specify a recommended, or occasionally even
a minimum, number of people the contractor must employ,
if this is necessary to assure performance—but in that event
it should be made clear in the contract that this does not in
any way minimize the contractor's obligation to use as many
employees as are necessary for property contract
performance);

--to what extent the Government will review performance by
each individual contractor employee, as opposed to
reviewing a final product on an overall basis after
completion of the work;

--to what extent the Government retains the right to have
contractor employees removed from the job for reasons
other than miseconduect or security;

other provisions of the contract:

—whether the services can properly be defined as an end
product;

--whether the contractor undertakes a specific task or project
that is definable either at the inception of the contract or
at some point during performance, or whether the work is
defined on a day-to-day basis (however, this does not
preclude use of a requirements or other indefinite
delivery-type contract, provided the nature of the work is
specifically described in the contract, and orders are
formally issued to the contractor rather than to individual
employees);

— whether payment will be for results accomplished or solely
according to time worked (this is a factor which might be
useful in a doubtful case, but should not in itself create
doubt about services which are otherwise eclearly
nonpersonal); and

--to what extent the Government is to furnish the office or
working space, facilities, equipment, and supplies necessary
for contract performance (this is a factor which might be
useful in a doubtful case, but should not in itself create
doubt about services which are otherwise clearly
nonpersonal); and
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(iv) Administration of the contract:

-—to what extent the contractor's employees are used
interchangeably with Government personnel to perform the
same funections;

— to what extent the contractor employees are integrated into
the Government's organization structure; and

— to what extent any of the elements in (i) and (ii) above are
present in the administration of the contract, regardless of
whether they are provided for by the terms of the contract.

M-3.106-20(k) Other Specific Approvals

Approvals and clearances are dynamic areas which change regularly.
Consequently, it is advisable to query the Contracting Officer as to recent and
yet-to-be-documented requirements.

M-3.106-20(1) Management Approvals

Exhibit 3-9, at the end of this chapter, contains the routing of PRs for

specific goods or services and those of particular dollar value that require EPA
management consent.

M-3.106-21 Rights in Data and Copyrights

M-3.106-21(a) Introduction

It is necessary for EPA, in order to carry out its missions and programs, to
acquire or obtain access to many kinds of data produced during or used in the
performance of its contracts to meet programmatic and statutory
requirements, including regulatory activities. At the same time, EPA
recognizes that its contractors may have a proprietary right or other valid
economic interest in certain data resulting from private investment, and that
protection from unauthorized use and disclosure of this data is necessary in
order to prevent the compromise of such property right or economie interest,
avoid jeopardizing the contractor's commercial position, and maintain EPA's
ability to obtain access to or use of such data. The protection of this data by
EPA is necessary to encourage qualified contractors to participate in EPA
programs and apply innovative concepts to such programs.

3.106-21(b) Policies and Procedures

Subpart 1527.70 of the Environmental Protection Agency Acquisition
Regulations (EPAAR) set forth specific policies, procedures, solicitation
provisions, and contract clauses relating to the acquisition of data and the
rights in data or copyrights relative thereto.

3.106-21(c) Acquisition of Data
It is important for Project Officers to recognize that acquisition of data
involves not only the identification and definition of the data to be acquired
and the circumstances of its use, but also the rights of the Government to the
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use of such data. In fact, in many cases, the Government is acquiring the right
to use of the data rather than title to the data itself. It is EPA's practice to
identify and define its data requirements to the extent possible and
appropriate in time to be included in the statement of work (SOW) which
becomes the heart of both the solicitation and the contract. Recognizing that
this may not always be feasible, EPA has made provisions for the acquisition
of data subsequent to award of the contract. In either event, since
preparation, maintenance, and storage of data generally represents a
substantial expense to both the Government and the Contractor, data
requirements shall be kept to a minimum consistent with program needs.

3.106-21(d) Definitions
Following are definitions of various terms as they are used in the EPAAR:

(1) "Computer software" means computer programs, computer data
bases, and their documentation.

(2) "Data" means recorded information, regardless of form or media and
includes computer software. It does not include information
incidental to contract administration such as financial, business, or
management information.

(3) "Form, fit, and function data" means data relating to, and sufficient
to enable, physical and functional interchangeability; as well as data
identifying source, size, configuration, mating and attachment
characteristics, functional characteristics, and performance
requirements.

(4) "Limited rights" means the rights of the Government in limited-rights
data, as set forth in a Limited Rights Notice if included in the data
rights clause of the contract.

(5) "Limited-rights data" means data that embodies trade secrets or is
commercial or financial and confidential or privileged to the extent
that such data pertains to items, components, or processes developed
at private expense, including minor modifications thereof.
[Contracting Officers may, with the concurrence of the Project
Officer, use the following alternate definition: "Limited-rights data"
means data developed at private expense that embodies trade secrets
or is commercial or financial and confidential or privileged.]

(6) "Restricted computer software" means computer software developed
at private expense and that is a trade secret, or is commercial or
financial and confidential or privileged, or is published copyrighted
software.

(7) "Restricted rights" means the right of the Government in restricted
computer software as set forth in a Restricted Rights Notice if
included in a data rights clause of the contract or as otherwise may
be included or incorporated in the contract.
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(8) "Unlimited rights" means the right of the Government, without
additional cost to the Government, to use, disclose, reproduce,
prepare derivative works, distribute copies to the public and peform
publicly and display publicly, in any manner and for any purpose, and
to have or permit others to do so.

3.106-21(e) Delineating the Government's and the Contractor's Rights

All contracts which involve the acquisition of data discussed and defined
above must contain clauses which define the respective rights of both the
Government and the Contractor regarding such matters as the use, duplication
and disclosure. The type of contract, the particular subject matter of the
contract, or the intended use of the data, must be considered in selecting the
appropriate contract clause. It is therefore essential that all Project Officers
whose acquisition includes data be familiar with the various clauses so that
they may assist the Contracting Officer in selecting the clause which best
serves both the Government and the program being supported. Following is a
brief general discussion of the various clauses. Their full text is contained in
EPAAR Temporary Regulation 1 (effective date: July 15, 1984) and may be
obtained by contacting your supporting Contracting Officer. Specific
questions regarding the selection of clauses, appropriate to program needs,
should be addressed to the Contracting Office early in the pre-solicitation
phase of the acquisition process.

(1) Rights in Data - General (EPAAR 1552.227-71)

() This clause balances EPA's program and mission needs with
the Contractor's right to protect property and valid economic
interests stemming from private investment. The Contractor
is protected from unauthorized use or disclosure of limited
rights data or restricted computer software either by
withholding delivery or by placing a "Restricted Rights
Notice" authorized by the clause on the data to be restricted.
Further, the categories or types of data which the Government
is to acquire with limited rights are specifically identified
along with an enumeration and definition of the use or
disclosure rights of EPA. Although the Contracting Officer
may revise these purposes consistent with EPA's needs,
appropriate purposes include: wuse by support service
contractors, evaluation by non-Governmental evaluators, and
use where required by other contractors participating in the
same program.

(i) Pursuant to this clause, contractors may establish or maintain
copyright protection for data first produced and/or delivered
under the contract. However, the Government will normally
be granted a nonexclusive, irrevocable license, which includes
the rights to reproduce, prepare derivative works, and
distribute to the public. The Contractor is permitted to
establish claim of copyright to scientific and technical articles
based on, or derived from, the contract work and published in
academie, professional, or technical journals. Such permission
may also be granted in other cases.
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(iid

(iv)

(v)

As regards restricted computer software, the means of
protection afforded the contractor are the same as those for
limited rights data. However, the Contractor may also
substitute form, fit and function data or deliver the software
with restricted rights relative to its use, disclosure, and
reproduction. It is important in ecircumstances when such
software is needed for use in more than one computer that the
number be specified in the contract schedule. When EPA
acquires software with restricted rights, it may use (or copy
for use) in or with the computer or computers for which it was
acquired (or with a backup computer in case of inoperability)
reproduce for archival or backup purposes, modify, adapt, or
combine with other software (the resultant software is subject
to the same restriction in rights), and may be disclosed or
reproduced by support contractors or their subcontractors,
subject to the same restrictions in rights.

In the event EPA questions the Contractor's authority to limit
the use of data or restrict the use of software, procedures are
provided by the clause.

Generally, then, under this clause, EPA acquires unlimited
rights to data first produced under the contract (however, see
above discussion on copyright data, form, fit, and function
data, data constituting manuals or instructional or training
materials (such data accompanying restricted computer
software may be excluded), and all other data delivered under
the contract unless it is limited rights data or restricted
computer software.

(2) Rights in Data - Special Works (EPAAR 1552.227-72)

(i

(id)

Generally, this clause is used in contracts which are primarily
for the production or compilation of data (other than limited
rights data or restricted computer software) for EPA's
internal use, or when there is a need to limit the distribution
or use of the data or to obtain indemnity for liability that may
arise from the content, performance, or use of the data. It
would also be used where "existing works" are being modified.

The following are circumstances under which use of the clause
is required:

(A) Production of audio-visual works;

(B) Agency histories;

(C) Recruiting, morale, training, or career guidance works;

(D) Works involving instruction or guidance of Government
officers and employees;

(E) Works intended for use .in connection wtih EPA
regulatory or enforcement activities not involving
research, developmental or experimental work;

3-60-1

Second Edition-4/84
Rev. No. 1-10/17/84



(iid)

(iv)

(F) Collection of data containing personally identifiable
information, the disclosure of which would violate rights
of privacy or publicity;

(G) Investigatory reports; and

(H) Works, the early release of which could jeopardize
follow-on acquisitions or EPA regulatory or enforcement
activities.

Under this clause, EPA has unlimited rights in all data
delivered and in all data first produced, the right to limit the
Contractor's claim to copyright, and the right to limit the use
and release of data except for purposes specifically provided
for in the contract.

The contractor indemnifies the Government and its officers,
agents, and employees against liability resulting from violation
of trade secrets, copyrights, a right of privacy or publicity,
provided the Government gives timely notice of its intent to
make such a claim.

(3)  Rights in Data - Existing Works (EPAAR 1552.227-73)

1))

(i

(iid)

(iv)

The clause is used in contracts for the acquisition (without
modification) of such works as motion pictures, videotapes,
sound recordings, literary, pictorial or other similar works.
The contract may limit the use of such work in terms of means
of exhibition or transmission, time, audience, or geographical
locations.

In the case of existing computer software, no special clause is
required although the contract must contain terms sufficient
to permit EPA to fulfill the need for which the software is
being acquired. Care should be exercised to ensure that any
vendor's standard commercial lease, license, or purchase
agreement be consistent with EPA's purpose for acquisition.
As with the acquisition of other computer software, Project
Officers should consult early on with the Contracting Officer
regarding EPA's intended use and the establishment of the
contract language necessary to protect the rights of EPA in
that use.

Contracts for other existing works, being acquired
of f-the-shelf with no intent of reproduction or use which may
be prohibited by the author's or publisher's rights, need not
contain any of the clauses discussed above.

Modification of existing works is considered to be "special
works" for rights in data purposes.
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4) Additional Data Requirements (EPAAR 1552.227-74)

In recognition of the fact that in some contracting situations, it may not
be possible or appropriate to ascertain all data requirements at the time
of contracting, this clause permits the Government to order data any time
during contract performance or within three years of acceptance of all
contract deliverables any data which was first produced or specifically
used in the contract. It provides for compensation to the Contractor for
formatting, reproduction, and delivery.

3.106-21(f) Special Contracting Circumstances

For contracts to be performed outside the United States, its possessions,
or Puerto Rico, contracts for construction work or architect-engineer
services, or contracts involving Government-owned contractor-operated
facilities performing research, development or production work, the
Contracting Officer, in conjunction with the patent attorney and the Project
Officer, must develop a suitable clause. Project Officers for such
requirements should, therefore, initiate action to begin the development of
such clauses as soon as possible after the requirement becomes known.

M-3.106-22 Pertinent Special Instructions

On any given requirement there may be special instructions that are not
contained in the Handbook, yet should be discussed in the procurement
planning process.

M-3.107 Preparing for the Development of the Procurement Request

After completion of the individual procurement planning session, during
which all Project Officer responsibilities with respect to the development of
the requirement were identified, the Project Officer, with the assistance of
the Contracting Officer, must prepare the procurement request package. The
considerations and guidance outlined in this Chapter, plus the planning
discussions, will more than adequately prepare the Project Officer for the
preparation of the procurement request package. Guidance on the use and
preparation of the Procurement Request/Order, EPA Form 1900-8, is
contained in Chapter 4 of this manual.

M-3.108 Procedure for Procurement Scheduling

M-3.108-1 Introduction

After completion of individual procurement planning, the Project Officer
develops the procurement request package and again meets with the
Contracting Officer (or contract specialist) to schedule the procurement
action.
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M-3.108-2 Procedure

The contract specialist responsible for procurement action prepares a
procurement schedule as soon as possible after receiving the Procurement
Request. The FAR requires this only for procurements of $5 million or more.
He or she will coordinate with the Project Officer to obtain program office
and Procurement and Contracts Management Division approval of the
projected contract award date. The specialist maintains the plans so that
occurrences are recorded and subsequently reviewed by management.

M-3.108-3 Standard Procurement Leadtimes

Standard leadtimes expressed in days estimated to complete scheduled
events in a procurement cycle are listed in Exhibit 3-10 for the purpose of
assisting acquisition personnel and Project Officers in planning.
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EXHIBIT 3-1

SEQUENCE OF ACQUISITION PLANNING ACTIVITIES,
PARTICIPANTS, AND REFERENCES

ADVANCE ACQUISITION PLANNING

Participants

Allowance Holders
Office of the Comptroller
Procurement & Contracts Management Division
plus others as necessary

Coverage

Chapter 2

INDIVIDUAL ACQUISITION PLANNING

Participants Coverage

Initiator of the Procurement Request (PO)
Contracting Officer
Plus others as necessary

Chapter 3

INDIVIDUAL ACQUISITION SCHEDULE

Participants Coverage

Initiator of the Procurement Request (PO)
Contracting Officer
plus others as necessary

Chapter 3
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EXHIBIT 3-2

SUGGESTED INDIVIDUAL ACQUISITION PLANNING CHECKLIST

I. REQUIREMENT

A. Title & Brief Description:

B. Period of Performance:

C. Estimated Value:

D. Type of Action: New Contract Unsolicited Proposal

Modification __ Other

II. PLANNING CONSIDERATIONS

Each of the following items should be discussed.

Manual Ref.

M-3.106-1
M-3.106-2
M-3.106-3

M-3.106-4

M-3.106-5
M-3.106-6
M-3.106-7
M-3.106-8
M-3.106-8(a)
M-3.106-8(b)
M-3.106-8(c)

M-3.106-8(d)
M-3.106-8(e)
M-3.106-8(f)

M-3.108-8(g)
M-3.106-9

___ Project Officer Qualifications
___ Conflicts of Interest—Personal/Organizational
Statement of Work (Specification)

Design
Performance
Construction
Completion
Term
Multi-Year
Phased

___ Contract Types

Technical Evaluation Criteria
Technical Proposal Instructions (TPls)
Classified Information
Source Considerations
___ Availability of Work Resulting from Other Sources
___ Small Business Set-Asides
Socially and Economically Disadvantaged Business
Enterprise Programs—=8(a) Contracts
___ Labor Surplus Area Set Asides
___ Sources-Sought Synopsis
Justifications for Other Than Full and Open
Competition (JOFOC)
__ Unsolicited Proposals
___ Pre-Proposal Conferences
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EXHIBIT 3-2 (Continued)

SUGGESTED INDIVIDUAL ACQUISITION PLANNING CHECKLIST

M-3.106-10
M-3.106-11
M-3.106-12
M-~3.106-13
M-3.106-14
M-3.106-15
M-3.106-16
M-3.106-17
M-3.106-18
M-3.106-18(a)
M-3.106-18(b)
M-3.106-18(c)
M-3.106-18(d)
M-3.106-19
M-3.106-20
M-3.106-20(a)
M-3.106-20(b)
M-3.106-20(c)
M-3.106-20(d)
M-3.106-20(e)
M-3.106-20(f)
M-3.106-210(g)
M-3.106-20(h)
M-3.106-20(i)
M-3.106-20(j)
M-3.106-20(k)
M-3.106-20(1)
M-3.106-21
M-3.106-21(a)
M-3.106-21(b)
M-3.106-21(c)
M-3.106-21(d)
M-3.106-21(e)

M-3.106-21(f)
M-3.106-22

Site Visits

Reference Materials
Cost Estimate
Funding

Planning Purpose PRs
Options

Government Property
Quality Assurance

o
8
4

__ Introduction

___ Types of Reports

__ Considerations in Use of Reports

__ Specifying Reports
__ Acquisition of Non-severable Facilities
Procurement Request Approvals
Printing and Binding
Questionnaires - Forms
ADP
Foreign Research Contracts
Management Consulting Services
Protective Services
Capital Equipment and Fixtures
Protection of Human Subjects
Word Processing Equipment
Personal Vis-A-Vis Non-Personal Services
Other Specific Approvals
Management Approvals (Specify)
in Data and Copyrights
Introduction
Policies and Procedures
Acquisition of Data
Definitions
Delineating the Government's and the Contractor's
Rights
__ Special Contracting Circumstances
__ Pertinent Special Instructions

Ri
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EXHIBIT 3-4

WELL-CONSTRUCTED TECHNICAL EVALUATION CRITERIA

Technical Review Categories Weights

Company Personnel

Demonstrated level of experience
in the following areas:

1. A. Industrial plant design,
manufacturing processes
operation; 25 25

B. Developing sampling plans
ineluding sample collection
methods for industrial chemical
processes and safety plans; 25 75

C. Performing the tests for
ignitability, corrosivity,
reactivity and EP toxicity; 5 20

D. Implementing quality control
and quality assurance programs 50 25

E. Conducting non-routine organic
and inorganie characterizations
of complicated chemical mixtures
by Atomie Absorption (AA) and
Spectrometry (GC/MS).

() Experience of company
with AA 100 -_—

(2) Experience of company
with GC/MS 150 -

F. Performing tests for detecting
mutagens and carcinogens (Ames
Test, bioassays); biodegradation
and bioaccumulation tests;
phytotoxicity and aquatic toxicity
bioassays; 50 75

G. Reviewing scientific data

relative to potential health
and environmental effects; 70 70
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EXHIBIT 3-4 (Continued)

WELL-CONSTRUCTED TECHNICAL EVALUATION CRITERIA

Company Personnel Total

H. Preparing descriptions and
technical material on bioassay
and chemical testing protocols
appropriate to waste testing
including monitoring, instrumental
procedures and statistical tests) 50 75

L. Gathering and evaluating
technical data for use in
preparing hazardous waste
background documents and health
and environmental effects
profiles. 25 50

J. Experience of staff in the use
of the equipment listed in the

special instructions. 100

SUBTOTAL Section 1 550 515 1065

2. Availability and quality of necessary
equipment (ineluding optional equipment)
for conducting characterizations and
method evaluations 200

SUBTOTAL Section 2 200 0 200
3. Offeror's Demonstrated Technical

Approach to the Statement of Work

areas as follows:

A. Development of Sampling Plan
and Sample Collection System 50 -

B. Methodology evaluation 50 -
C. Rulemaking petition review 15 --
D. Manual preparation 10 -

E. Hazardous waste background
document preparation 10

SUBTOTAL Section 3 135

o
—
o

TOTAL 885

(32
(=
N
s
N
o
(=]
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EXHIBIT 3-5

CIRCUMSTANCES WHICH MAY PERMIT
OTHER THAN FULL AND OPEN COMPETITION

The product or services required are available from only one source
and no other type of property or services will satisfy EPA's minimum
requirements [41 U.S.C. 253[c][1]l. This includes such circumstances
as -

- When only one responsible source can supply EPA's requirements.

- Follow-on contracts for continued development or production of
major systems or highly specialized equipment.

- Follow-on contracts for services that represent a continuation of a
previous effort performed by the proposed source as a result of a
competitive acquisition when it is likely that an award to another
source would result in substantial duplication of cost to EPA that is
not expected to be recovered through competition or unacceptable
delays in fulfilling EPA's requirements.

- Acceptance of an unsolicited research proposal.

- Data needed are not available to the Government and no
alternative exists.

- Utility services supplied by only one source.

- When the Administrator has determined that only specified makes
and models of technical equipment and parts will meet EPA's
requirements for standardization and interchangeability.

EPA's need for a product or services is of such unusual and compelling
urgency that delay in the award of a contract would result in serious
financial or other injury to the Government [41 U.S.C. 253(c](2]].

It is necessary for EPA to establish or maintain an essential
engineering, research, or development capability to be provided by an
educational or other non-profit institution or a Federally Funded
Research and Development Center [4]1 U.S.C. 253{c](3].

When the terms of an international agreement or treaty specify or
limit the sources to be solicited [41 U.S.C. 253 [c][4]].

EPA is authorized or required by statute to award a contract to a
specified source [41 U.S.C. 253[c][51].

When, in order not to compromise national security, disclosure of
EPA's needs must be limited to one or a limited number of sources
[41 US.C. 253(cll6]).
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EXHIBIT 3-5 (Continued)

e The Administrator has determined it is not in the public interest to use
competition and has notified the Congress 30 days prior to award
{41 U.S.C. 253[cl(71].

Note: With the exception of purchases from Industries for the Blind and
Severly Handicapped, under 41 US.C. 253([c][5], all acquisitions require
justifications and approvals.
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EXHIBIT 3-6

SAMPLE FORMAT

U.S. ENVIRONMENTAL PROTECTION AGENCY
JUSTIFICATION FOR OTHER THAN FULL AND OPEN COMPETITION

PART I - BACKGROUND

1. Date:

2. Program Office:

3. Project Officer (Name, Mail Code, Telephone Number):
4. Project Identification (Title, Contract Number, etc.):

5. Description of the project (describe the supplies and services required to
meet the Agency's needs):

6. Period of performance or delivery date: (List separately the base period
and each proposed option periods):

7. Estimated contract value (List separately the base contract value and
value of each proposed option period):

8. Proposed Contractor (Name and Address):

PART II - JUSTIFICATION

I recommend that this procurement be negotiated.without full and open
competition with (name of proposed contractor). The basis for this
recommendation is discussed below:

(Address the elements in FAR 6.303-2 and each of the applicable
statutory authorities listed in FAR 6.302 permitting other than full and open
competition and provide specific support for each authority used. Provide
other facts which support the justification, e.g.,

If FAR 6.302-1 is cited, give estimate of costs that would be duplicated
and the basis for your estimate.

If FAR 6.302-2 is cited, describe the nature and extent of harm to the
Government.

List actions that can be taken by the Government to remove or overcome
barriers to competition for subsequent acquisitions of the supplies or
services.) See also EPAAR 1506.3.
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EXHIBIT 3-6 (Continued)

PART I - PROGRAM OFFICE DIVISION DIRECTOR'S CERTIFICATION

I certify that the above information is accurate and complete.

Signature of Division Director Date

PART IV - CONTRACTING OFFICER'S DETERMINATION

1. Description of efforts to obtain competition: (Deseribe the efforts made to
ensure offers were solicited from as many sources as practicable, e.g., how
was the procurement publicized? What were results of CBD synopsis?
Identify firms responding to the synopsis and results of the evaluation of the
responses. If a market survey was not conducted, provide a statement of
the reasons survey was not concluded.

2. Cost Determination: (Provide a statement that the anticipated cost to the
Government will be fair and reasonable).

PART V - CONTRACTING OFFICER'S CERTIFICATION

I certify that the above justification is accurate and complete to the best of
my knowledge and belief.

Signature of Contracting Officer Date

PART VI - APPROVAL

Signature of Approving Official Date
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EXHIBIT 3-7
LEVELS OF AUTHORITY FOR APPROVALS OF JOFOCs

Potential Contract Value Approving Official
e $1,001 - $25,000 Contracting Officer
e Over $25,000 -~ $100,000 One level above the Contracting
Officer

Over $100,000 - $1,000,000 (FY 84) Competition Advocate*

Over $1,000,000 - $10,000,000 HCA or deputy on a nondelegable
basis*
Over $10,000,000 Senior Procurement Executive on a

nondelegable basis*

The Contracting Officer shall submit JOFOCs directly to the approving
official.
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EXHIBIT 3-8

(Example®)
QUALITY ASSURANCE REVIEW FOR EXTERNAL PROJECTS
{CONTRACTS)
I. GENERAL INFORMATION
Des:::ig:‘we Title:
Sponscring Program Office:
Approxizate Dollar Amount:
Duration:
II. THIS CONTRACT REQUIRES ENVIRONMENTAL MEASUREMENTS
(If yes, complete fom; if no, sign fom and Yes No
submit with procursment request.)
ITIX. QUALITY ASSURANCEZ REQUIREMENTS Yas No

(Projects invwolving environmental measurements)

a., Submission of a writtan quality assurance
(QA) program plan (commitment of the
offeror's managemant to meet the QA
requirements of the scope of work) ls to
be lncluded in the contract proposal.

b, Sulmission of a written QA project plan is
to be included in the contract proposal.

€. A written QA project plan is required as
a part of the contrace.

d. Pezformmance on available audit samples or
devices shall be requized as part of the
evaluation criteria (see list on ravarse
side).

e, An on—-site evaluation of propcsar’'s faclli-~
ties will be made to ensures that a QA system
is operational and exhibits the capability
for successful completion of this project
(see schedule on reverse side).

£. QA reports will be recquirasd (see schedule
on reverse side).

*This form may vary in context depending upon the appucation and the originating otiice.
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EXHIBIT 3-8 (Continued)

IV. DETERMINATION (Projects lnwlving environmantal measurements)

Parcentage of technical evaluation points assigned
to QA

Project Officer estimate of pezrcentage of cost'
allocated to envirbnmental measuzements

QC Refarence Split Samples Requli rad PREQUENCY
Parameter Sampling or Device for for
Measured Avallable Cross—=Comparison Preaward During Contract
(Yes or No) (Yes or No) (Yas oz No)

QA System Audits ars rsqulred: Preaward ; during contract:

QA Reports are raquired: with Prograess Reports ; with Pinal Repor:s

The signatuzes below verify that the QA requirements have bean established.

QA Officer: Project Officer:

Signature Date Signature Date
After signatures, a copy of this form must bes inciuded with tha procurement

request and sent to the Contracts Office and a copy placed on £file with the
QA Officer.
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EXHIBIT 3-9

PROCUREMENT REQUEST APPROVALS

A. Designated Office Approvals - Note that this matrix in Part A does not
restate any approvals from Part B. Offices designated in Part A should be
consulted prior to submission of requests for approval since authority may
have been redelegated. The Agency objective is to limit Procurement
Request approvals strictly to those that are clearly required by proper
delegations and official policies.

Item Item Required Required
No. Descriotion Local Approvals Headguarters Aporovals
1 All purchases, regardless - Program Office
of value, for eguipment, Approvals (POA)
supplies or services. - PFacilities
{Includes all items Support Services None
listed in the rest of Division (PSSD)
Part A.) or Bquivalent

Field Office (EFO)
to confirm compli-
ance with property
regulations and to
screen for excess
property. (Dele-
gations Manual § 1-4)

2 Printing; duplication: Offices designated in None
composition Delegation # 1-5 in
Delegations Manual.

3 - Real property or any None PSSD
interest therein (Delegations Manual
- Advertisements for $ 1-4)
acquisition of real
property
4 Commercial U-drive None FSSD
credit cards {(Delegations Manual
$ 1-4)
5 Facsimile equipment None FSSD
(Delegations Manual
& 1-4)
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EXBIBIT 3-9 (Continued)

PROCUREMENT REQUEST APPROVALS

Item Item Required Required
No. Description Local Approvals Headgquarters Approvals
6 Communications equipment None PSSD
utilizing the radio (Delegations Manual
frequency spectrum $ 1-4)
7 Watercraft over 25 feet None FSSD
or $15,000 or aircraft (Delegations Manual
of any value $ 1-4)
8 Purchase or lease/hire None PSSD
for 60 or more consecu-~ {Delegations Manual
tive days of passenger $ 1-4)
vehicles and light duty
trucks
9 Purchase or rental None PSSD
of copying machines (Delegations Manual
and printing equipment $ 1=-5)
10 Repair and improve- PSSD or EFO PSSD
ment construction (See Delegations (For use of Building
Manual # 1-4) and Pacilities funds)
1l Equipment, services for Limited offices as None
creation, organization, designated in the
maintenance and disposition Delegations Manual
of Agency records and files (see Delegation # 1-1)
including micrographic See also Records
services and systems Management Manual.
12 ADP equipment, software None Office of Information

maintenance and services,
including those related
to computer-related
micrographic systems,
word processing, time-
sharing, feasibility
studies and require-
ments analyses

Resources Management
(Delegations Manual
$ 1-10)
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EXHIBIT 3-9 (Continued)

PROCUREMENT REQUEST APPROVALS

Item Item Required Required
No. Description Local Approvals Headquarters Approvals
13 Paid advertising for Local personnel None
recruitment of personnel office (Delega-
in newspapers and trade tions Manual
journals of national or 4 1-2)

inter-regional circulation

14 Collecting identical None Assistant Administrator
information or statis- for Policy, Planning
tical data from ten and Evaluation. (See
or more persons Delegations Manual

¢ 1-22)

15 Protective services and None PSSD
equipment including guard (See Delegations Manual
protection security alarms, # 1-6)

safes, and monitoring and
detection devices
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EXHIBIT 3-9 (Continued)

3.

PROCUREMENT REQUEST APPROVALS

Management Approvals

The following approvals apply to all procurement requests (PRs).

(Incremental fundings are excluded.)
those listed in A above.

Item

1. Procurement Requests for
management consulting services:

(a) Small purchases

(b) Other than small purchases

2. Requirements not listed above
which exceed the small purchase
threshold.
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These approvals are in addition to

Approval

Program official at least one
organizational level above
initiating cffice and, when
award is to be made during
the fourth fiscal quarter, to
program official at least two
organizational levels above
initiating office.

Program official not below
level of Associate, Assistant
or Regional Administrator,
inspector General, or General
Counsel.,

Program Official designated by
the Associate, Assistant or
Regional Administrator,
Inspector General, or General
Counsel.
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EXHIBIT 3-10

EXAMPLES OF CONSULTING SERVICES
AND OTHER TYPES OF SERVICES

A. Examples of services that are considered consulting services are provided
below:

L. Advice on the feasibility of instituting a transfer pricing system in
the Procurement and Contracts Management Division and advice on
how such & system could improve management of contracts by
procurement personnel.

2. Analysis of EPA's management and agency services support functions
and advice on how to improve the performance of these functions,
such as through reorganization of the Office of Administration.

3. Analysis of alternative strategies for implementing the requirements
of Hazardous Substance Response Program regulations and advice on
resource needs associated with each alternative strategy.

4. Analysis of EPA procedures for drafting and issuing permits to
municipal and nonmunicipal dischargers and advice on how to simplify
these procedures.

5. Advice on how to coordinate and integrate toxic substance policies
and activities with those of other EPA programs.

6. Advice on the different strategies for implementing merit pay at
EPA, and conduct of training courses on one of these strategies.

7. External peer review of programs, projects, and publications for the
Office of Research and Development (ORD) Laboratories to assure
conceptual soundness of scientific methods, and validity of results.
The objective of the procurement is to obtain highly competent
technical examinations and analyses of the research planned or
performed by ORD laboratories in order to obtain the benefit of
additional viewpoints and perspectives and to advise the ORD staff
on the state of the art in areas that impact laboratory research
programs. Three separate types of reviews are required:

a. Program reviews and analyses which include critiques of
laboratory research programs and advice on upgrading the
program direction or management.

b. Project reviews and analyses which focus on the
scientific/technical details of a single project, with an in-depth
examination of the project plan and the progress being made in
pursuing the plan, a review of the data analyses and an
interpretation of the data analyses.
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EXHIBIT 3-10 (Continued)

c. Review and analysis of research results for publication clearance in
accordance with the "ORD Technical Information Policy and Guide."

B. Examples of services which are not considered consulting services are
provided below:

L Regulatory impact analyses, including economic impact analyses of
effluent guidelines on specific industries, such as the organic
chemicals industry.

2. Analyses required by the Clean Water Act to determine
economically achievable standards.

3. Design and implementation of a computerized management
information system for the Office of Administration.

4. Development of sampling and analytical techniques to identify and
measure pollutants in the ambient air.

5. Conduct of a training course for Project Officers with particular
emphasis on the Project Officer's role in the source evaluation and
selection process.

6. Development of a manual on security procedures for handling
confidential business information.

7. Conduct of a study to assess the consequences of pollutant loadings
in the Chesapeake Bay.

8. Evaluation of the strategy proposed by the Personnel Management
Division for implementing merit pay at EPA with the primary
purpose being the conduct of fifteen separate 8-hour training
sessions on how to draft critical job elements and performance
standards.
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EXHIBIT 3-11

STANDARD PROCUREMENT LEADTIMES

Category Leadtime in
Calendar Days

1. Contracts:

A. New Competitive

e Competitive - Research and Development Under $500K 185
e Competitive - non R&D under $500K 170
e Competitive - Research and Development $500 K or more 240
e Competitive - non R&D $500K or more 225

B. New Sole Source

e New Sole Source - under $500K 120
o New Sole Source - $500K or more 171

2. Small Purchases:

A. Competitive Order

e Oral $1,000 to $10,000 5
e Written $1,000 to $10,000 19
e Written $10,001 to $25,000 60

B. Sole Source Order

e Oral $10,000 or less 1
e Written $10,000 or less 17
e Written $10,001 to $25,000 60
C. Blanket Purchase Agreements 17

Federal Supply Schedule orders are included in these categories based on the same
criteria as other orders.

NOTE: In EPA Notice 84-3, dated 7/30/84:

The Procurement and Contracts Management Division has developed standard procure-
ment leadtimes for processing small purchase and contract awards. Leadtime is defined
as the elapsed time between receipt of an acceptable Purchase Request/Order (EPA Form
1900-8) in the appropriate Procurement Branch and the date of the award. These lead-
times reflect changes in award procedures as directed by the Federal Acquisition Regula-
tion. Some actions may require extraordinary processing steps; others may require delay-
ed award dates to meet special needs of the program offices. In such cases, special lead-
times will be negotiated with the initiators of the actions. Program offices are encourag-
ed to submit advance contract actions, as unfunded "planning purpose procurements," as
early as possible to ensure that the award will be made by the desired contract date.
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CHAPTER M-4.000

DEVELOPMENT OF THE PROCUREMENT REQUEST
AND OTHER RELATED ACTIONS

M-4.100 Introduction

Once the decision to contract has been made and procurement planning
accomplished, the next step in the acquisition process is the initiation of a
procurement request (PR). Procurement requests must be utilized for the
acquisition of personal property and nonpersonal services from commercial
(i.e., non-Federal) sources of supply. The authorized forms to be used are EPA
Forms 1900-8, Procurement Request/Order, and 1900-8A, Continuation Sheet.
This Chapter will provide detailed discussion on the content of and format to
be used both in the Procurement Request Forms and other required
documentation, such as the Procurement Request Rationale Checklist. As the
Project Officer, it is your responsibility to determine whether initiation of a
procurement request is appropriate; if so, to properly complete the necessary
documentation; obtain the required approvals; and forward all documentation
to the Contracting Officer for review and appropriate action.

M-4.101 Functional Assignments For Evaluation and Selection

M-4.101-1 Introduection

Concurrent with preparation of the Procurement Request or, even more
beneficially, prior to its preparation, the Project Officer and Contracting
Officer should collaborate for the purpose of establishing the functional
assignments for evaluation of proposals and source selection. It is important
that this be done in that the effectiveness of the source selection process
depends to a large extent on the content and quality of all elements of the
solicitation. Through early appointment of the Source Selection Official
(SSO), Source Evaluation Board (SEB), Technical Evaluation Panel (TEP), and
Business Evaluation Panel (BEP) members, they can become actively involved
in the development of the requirements.
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M-4.101-2 Assignments

The following conditions are applicable to the appointment or designation
of the SSO, SEB, TEP, and BEP and their functional duties with respect to
procurement actions of the dollar values indicated. For the purpose of
establishing a SEB, the term "dollar value" means the full estimated cost/price
of the total planned requirements (including options) of any resulting contract
(or contracts when more than one award is planned from a single solicitation).

(a)
()
(2)

(3)

(4)
(5)
(6)
(7
(b)
)
(2)

(3)
(4)
(5)
(6)
(c)

In Excess of $5,000,000:

SSO - Head of the Contracting Activity (HCA)

SEB Chairperson - Head of the Contracting Activity (HCA) or
designee (must be a contracting official)

SEB Membership - Chief of the Contracting Office, TEP Chairperson,
BEP Chairperson, and other specialists as assigned by the SSO

TEP Chairperson - Project Officer

TEP Membership - At least two members in addition to the PO*
BEP Chairperson - Contracting Officer

BEP Membership - Contract specialist and cost/price analyst

In Excess of $500,000 But Not Exceeding $5,000,000:

SSO - Determined by the Chief of the Contracting Office

SEB - Established only when requested by the program office or
determined necessary by the SSO. If established, the SSO shall
determine the membership.

TEP Chairperson - Project Officer

TEP Membership - At least two members in addition to the PO*

BEP Chairperson - Contracting Officer

BEP Membership - Contract specialist and cost/price analyst

Less than $500,000

For procurements under $500,000, the PO may be the only member of the
TEP, and the CO or contract specialist may be the only member of the BEP.

* If desired by the Program Office, a QA Officer may be a member of the
TEP.
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M-4.102 Use and Exceptions to the Use of EPA Form 1900-8

M-4.102-1 Use of EPA Form 1900-8

EPA Form 1900-8 (see Exhibit 4-~1) should be used for initiating
ptocurements of personal property and nonpersonal services requiring the
commitment and obligation of appropriated funds, including the following
types of actions. It should also be kept in mind that any change in the dollar
amount of a contract requires the use of a Procurement Request/Order.

(a)

(b)

(c)

Imprest Funds

The imprest fund transactions may be used for procurement of $250
or less (3500 for emergencies); however, a lower limit may be
established by local procedures.

Small Purchases

Small purchases are those purchases where the aggregate amount
involved in any one transaction does not exceed $25,000.,
Procurement procedures are simplified for these size procurements.
Requirements aggregating more than $25,000 may not be broken
down into several purchases which are less than $25,000 merely for
the purpose of utilizing small purchase procedures (Federal
Acquisition Regulation Subpart 13.203). For sole source acquisitions
in excess of $1,000, the Project Officer must submit, as a separate
attachment to the Purchase Request/Order, a brief statement
supporting a sole source acquisition (see M-3.106-8(fX2)(iii) and
Exhibit 3-5).

Purchases Over $25,000

Purchases over $25,000 require more detailed documentation and
certain specific information to be contained in a document entitled
"Procurement Request Rationale Checklist," (see Exhibit 4~2). You
should submit this document as an attachment to the purchase
request unless directed otherwise by the CO. The PO should obtain
all required approvals of the final procurement request package
before submitting it to the CO, (see M-3.106-20(j) and (k) and Exhibit
3-9).

M-4.102-2 Exceptions to Use of Form

The EPA Form 1900-8 is not utilized in the following instances:

(a)

Requests for Printing
EPA Form 2340-1 should be used for duplicating and printing services

and EPA Form 2340-6, Requisition for Local Duplicating, should be
used for local duplicating and printing;
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(b) Employee Training

Optional Form 170, Request, Authorization, Agreement and
Certification of Training, should be used for employee training.

(e) Local travel

(d) Authorized mail other than U.S. Postal Service

M-4.103 Supporting Documentation

M-4.103-1 Justification

Each procurement request should contain a justification or supporting
documentation as required. The extent of documentation will vary depending
on dollar amount and kinds of services or property to be procured. For
instance, procurement action cannot be initiated on requirements over $10,000
until the "Procurement Request Rationale Checklist" (PRRC) is approved from
a technical standpoint by authorized program officials.

M-4.103-2 Exceptions to the Need for a Procurement Request Rationale
Checklist

The PO shall complete a Procurement Request Rationale Checklist for all

prfocurements over $10,000 unless directed otherwise by the Contracting
Officer.

M-4.104 Basic Items to be Included in the Procurement Request Rationale
Checklist

Chapter 3 listed all possible items to be considered in a PR. For your
convenience, the checklist is set forth as in Exhibit 4-2 at the end of this
section. The following are some of the basic items that are to be included in
every procurement request rationale checklist.

M-4.104-1 Project Title

This title should correspond to the title used in EPA Form 1900-8, but
need not be limited to the 60 positions as required according to the instruction
on the reverse side of EPA Form 1900-8. Titles should always accurately
reflect the work which will be performed under the contract.

M-4.104-2 Performance Period

The period of performance to be stated is the contemplated period of
contract performance expressed in months, excluding any options. Whenever
contractual options are desired, the estimated period of performance for each
option should be specified.
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M-4.104-3 Procurement Abstract

Describe briefly for public dissemination both program background and
scope of work. This abstract will be used to synopsize the procurement in the
Commerce Business Daily and may be transmitted internally for information
purposes. Each abstract for competitive procurement should, when
appropriate, contain remarks about desired qualifications of prospective
contractors so that unqualified firms will not become involved. An abstract is
not required when an S?a) contract is to be entered into [see M-3.106-8(c)].

M-4.105 Coordination of Purchase Request/Order

Purchase requests for management consulting services are routed through
the local personnel office to assure the propriety of contracting-out in lieu of
using imhouse capabilities and. contracting-out rather than appointment of a
person to perform the service and also assuring that the services are
nonpersonal in nature.
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M-4.200
OTHER CONSIDERATIONS RELATIVE TO PROCUREMENT REQUESTS

M-4.201 Procurement Requests for Amending a Solicitation or Contract

When a purchase request is prepared for the purpose of amending a
solicitation or contract (no PR is required for administrative change orders
which do not effect dollar value), the purchase request should reference the
solicitation number or contract number as appropriate. In addition, all
considerations normally addressed in preparing a PR-i.e., approvals,
clearances, etc. must be considered.

M-4.202 Priority Procurement Requests

M-4.202-1 Definition

A Priority Procurement Request is one which contains a requirement
which is of such priority that award of the Procurement Request must be made
in less than normal procurement leadtime.

M-4.202-2 Procedure

(a) For procurements over $10,000, the Procurement Request should
include a written justification specifying the necessity for priority processing
as it relates to a program. The justification is attached to the EPA Form
1900-8.

(b) The request shall be forwarded to the appropriate Chief of the
Contracting Office at the Washington, Research Triangle Park, or Cincinnati

contracting activity, who will approve the priority justification and determine
priority assignment.

(c) The appropriate contract operations office will keep the program
officer advised of the status of the request for priority procurement.
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(d) Should an action not previously designated as priority become a
priority at a later date, a justification shall be submitted through the same
channels and approvals as if it had initially been designated priority.

M-4.203 Socially and Economically Disadvantaged Businesses/8(a) Contracts

When it is known, prior to the preparation of the purchase request/order,
that the purchase is planned to be made from the Small Business
Administration (SBA) under Section 8(a) of the Small Business Act, the
procurement package need not include a Procurement Abstract or
Recommended Source List.

M-4.204 Return and Cancellation of the Procurement Request/Order

(a) It is the responsibility of the contract specialist to review the
procurement request and attachments, if any, to determine if the purchase
descriptions, or specifications, are adequate for procurement action;
accurately reflect the needs of the Government; that all necessary approvals
have been obtained; and such other documents that may be attached and
required are complete and accurate. The term "procurement package" is used
to describe the procurement request, attachments, and required approvals.

(b) If the contract specialist determines that the procurement package is
marginal or unacceptable to initiate procurement action, he or she may return
the procurement package to the initiating activity. The procurement package
will normally be returned by a memorandum explaining the reason, together
with a statement that it is cancelled from the procurement activity's list of
active procurements. The package will be returned through the procurement
activity's record-keeping function.

(e) A procurement package will not be returned if the deficiencies in the

package are such that they can be corrected by an informal discussion with the
initiator.
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EXHIBIT 4-1

8 of
US ENVIRONMENTAL PROTECTION AGENCY | 1 NAME OF ORIGINATOR 2 DATE OF REQUISITION
WASHINGTON DC 20480
PROCUREMENT 3 MAIL CODE 4 TELEPHONE NUMBER 8 DATE ITEM REQUIRED
REQUEST/ORDER
6 SIGNATURE OF ORIGINATOR ? Dnscouusnpsou PROCUREMENT METHOD
L= Compemtive
8 DELIVER TO (Project Manager) 9 ADDRESS 10 MAILCODE |11 TELEPMONE NUMBER
12 FINANGIAL DATA NOTE: ITEM 12 (c) DOCUMENT TYPE—CONTRACT = ‘C.’ PURCHASE
(a) APPROPRIATION . ORDER = “P,” IGA = ‘A,” OTHER (Misc.) = X"
— O] DOCUMENT OBJECT AMOUNT (g)
FMO USE T | CONTROL NUMBER ACCOUNT NUMBER CLASS
1b) (1.3 dogrta) () {d) 16 (01/10 cegrts) Wf) r6 /] DOLLARS CTS

13. SUGGESTED SOURCE (Narme. Addrass, JP Code, th/Cnﬂuﬂ‘ 14 AMOUNT OF sMONEY

15 CONTRACTING OFRICE 1S OIS NOT AUTHOR-

COMM! IZED TO EXCEED AMOUNT SHOWN BY 10%
Q ORIGINAL
O INCREASE 18 SERVICING FINANCE OFFICE NUMBER
O DECREASE
17 _APPROVALS
a BRANCH/OFFICE DATE d PROPERTY MANAGEMENT OFFICER/DESIGNEE DATE
b DiVISION/OFFICE DATE o OTHER (Specity) DATE
¢ FUNDS USTED ABOVE ARE AVAILABLE AND DATE o. OTHER (Soecrfy) DATE -
RESERVED

18 DATE OF ORDER 19 OADER NUMBER

20 CONTRACT NUMBER (// any) 27 DISCOUNT TERMS

22 FOB POINT

23 DELIVERY TO FOB POINT BY 0n o detore rOmed

24 PERSON TAKING ORDER/QUOTE AND PHONE NO

25 CONTRACTOR (Name. address. ZIP Code)

28 TYPE OF ORDER
O a PURCHASE

PLEASE FURNISH TME ABOVE ON THE TERMS SPECIRED ON 80TH SIDES
OF TMIS ORDER AND ON THE ATTACHED SHEETS IF ANY INCLUDING

DELIVERY AS INDICATED THE PUACHASE 1S NEGOTIATED UNDER
| AUTHORITY OF 47 USC 252(c ]

REFERENCE YOUR QUOTE /See 8lock 24)

PR T
G0 GLBEY croumos S0 T Mo WTAa et Eoviraed
e Oorae DOwarmren G conrirming

27 SCMEDULE —

ITEM IQUAN' ESTIMATED UNIT QUANTTY
}«umssn SUPPLIES OR SERVICES ORDERED| uwar | UNToRICE |  PRICE AMOUNT  |accermen

[ ® i) ia ) i ig) tn
TOTAL S

28 UNITED STATES OF AMERICA
8Y (Signature)

29 TYPED NAME AND TITLE OF CONTRACTING OFFICER

EPA Form 1900-8 (Rev 4-84) R

and EPA Form Isw-BT which are obsolete
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EXHIBIT 4-2

PROCUREMENT REQUEST RATIONALE CHECKLIST

(to be submitted with EPA Forms 1900-8 and 1900-8A)

Item 1: The title of this procurement is

Item 2: This procurement request package contains the following documents:
(Check all applicable boxes and attach documents as appropriate.)

See Attachment §

N/A

Check

NENENENENRN

NEN

NENANEN

Description

EPA Forms 1900-8

Procurement Abstract

Statement or Scope of Work

Concise Technical Proposal Instructions
Competitive Technical Evaluation Criteria

Justification for Other Than Full and Open
Competition (JOFOC)

Justification for Management Consulting Services

Justification of Need (Government-Furnished
Property (GFP)/Equipment)

Quality Assurance (QA) Review Form
Recommended Sources List
Reports Description

Government~-Furnished Property Description

Item 3: This procurement [77 requires Z-7 does not require management

consulting services.

(If management consulting services are required, attach

a Justification as prescribed in EPA Acquisition Regulation 1537.205.)

Item 4: This procurement / / involves / / does not involve legal analysis. I
/_/ have / / have not discussed this procurement with the Office of Legal and
Enforcement Counsel (OLEC) which /_/ concurs / / does not concur with
proceeding with this procurement.
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EXHIBIT 4-2 (Continued)

PROCUREMENT REQUEST RATIONALE CHECKLIST

Item 5: 1 /—7'anticipate or have knowledge of Z:7 do not anticipate or have
any knowledge of organizational conflict of interests issues related to this
procurement. (If affirmative, describe conflict in an attachment.)

Item 6: Listed below are special EPA employee(s) who are or will be
participating in EPA's processing or managing of this procurement, together
with a list of their non-Government employers. Check here if none / /.

EPA Svecial Emplovees Non-Government Emplover

Item 7: This procurement 1:7'15 4:7 is not based on an Unsolicitated Proposal.

Item 8: To the best of my knowledge the work results of this proposed
procurement / / are / / are not available from any other source. (If the
results are available from another source, describe in an attachment.) The
Project Officer / / has / / has not reviewed the Office of Pesticides and
Toxic Substance extramural activity report. The PO / / has / / has not
consulted the EPA Headquarters Library for relevant reports by previous
Contractors.

Item 9: The proposed Project Officer is o
He/she / / has / / has not been certified as an EPA Project Officer.

Item 10: I 4:7 recommend 4:7 do not recommend prospective sources for this
procurement. (If sources are recommended, list in an attachment.)

Item 11: This procurement anticipates / / a new contract award / / an
additional work modification to existing contract_no. « It
also anticipates that it will be processed as a / / competitive procurement
/_/ noncompetitive procurement. (If noncompetitive procurement is recom-
mended, attach appropriate Jjustification as described in Part 1506 of the EPA
Acquisition Regulation.)

Item 12: This proposed procurement is appropriate 525_1537 total small
business/labor surplus area (SB/LSA) set-aside; or / / partial SB/LSA
set-aside; / / partial SB set-aside; / / 8(a) set-aside; /_/ LSA set-aside;
or / / none of the above (check only one). (Consult the Office of Small and
Disadvantaged Business Utilization for advice.)

Item 13a: The estimated period of performance_is months after the
effective date of the contract / / inclusive / / exclusive of submission of
any final report which may be required.

Second Edition-4/84
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EXHIBIT 4-2 (Continued)

PROCUREMENT REQUEST RATIONALE CHECKLIST

Item 13b: The schedule of deliverable items (excluding reports) is as
follows. Check here if no deliverable items are required / /.

Delivery
Item No. Degcription Quantity Date

Item 14: This procurement anticipates that the following options will be
needed. Check here if no options are anticipated / /.

Description of Option Term of Option
(Description may be indicated in a separate attachment)

Item 15: The following reports are required (describe in an attachment).
Check here if no reports are required 1_/. For each separate report
required, describe the following:

(a) Type of report (e.g., draft, final, interim, special, etc.)

(b) Descriptive title (e.g., monthly progress report)

(c) Minimum content requirements

(d) Number of copies required

(e) Distribution (with complete addresses of all recipients)

(£) Delivery schedule

(g) Number of days the Government will have to review, comment, approve
(disapprove) and return (as appropriate)

Where specific report formats, containing the information above, are used
repetitively, "standard” formats are established or may be established with
the servicing CO. Maximum use of such standard formats is encouraged.
Examples include monthly or other periodic progress reports, financial and
final reports.

Item 16: Peer review of Contractor-generated documents 1:7 will be_£:7 will
not be required.

Item 17: Government property, data, or services 1:7 will be furnished Z:?
will not be furnished under this procurement. (If furnished, describe in an
attachment including quantity and date available.)
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EXHIBIT 4-2 (Continued)

PROCUREMENT REQUEST RATIONALE CHECKLIST

Item 18: Budget. (An attachment may be used.)

(a) The total estimated budget for the basic effort and all options is
$ .

{b) The estimated funding for the current fiscal year is $

(c) The estimated total cost of Other Direct Costs is § .
(If possible, indicate estimate of significant subitems such as
travel, computer time, consultants, equipment and material.)

(d) Por level of effort actions and other actions where hours, rather
than an end product, are to be purchased, indicate for the basic and
all option periods the number of hours required, by category, with
definitions for each category.

Item 19: This procurement Zj; is (-7-13 not subject to the requirements of
OMB Circular A-76. (If A-76 applies, required documentation must be provided
with the PR.)

Item 20: This procurement [77 requires [17 does not require priority
processing (a brief priority justification may be attached).

(To be completed by procurement office:)

/_/ Approved /_/ Disapproved

Date Chief, Contracting Office

Item 21: This procurement £_7-w111 (-7-will not involve the testing of human
subjects in accordance with EPA Order 1.000.17.

Item 22: This procurement / / does / / does not include acquisition of
membership in an association. (If membership in an association is included,
attach a certification indicating that the primary purpose of membership is
to obtain direct benefits for EPA necessary to the accomplishment of its
functions or activities.)

Item 23: This procurement (_7.18 (—7 is not for leasing of motor vehicles.
(I1f affirmative, attach certification per FAR 8.1102.)

Item 24: This procurement £—7 is [77 is not to be funded from more than one
appropriation.
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CHAPTER M-5.000
PROPOSAL EVALUATION, NEGOTIATION, AWARD, AND PROTESTS

M=-5.001 Introduction

The area of source evaluation is extremely critical to the successful
accomplishment of the acquisition process. Here, you, as the Project Officer,
and other key members are involved in the review of proposals that have cost
thousands of dollars to prepare and will result in the obligation of substantial
amounts of Government funds. This Chapter sets forth both the rules and
responsibilities of the participants and sequentially sets forth the steps of the
evaluation process.

M-5.002 Applicability

The provisions of this Chapter apply to all competitive negotiated
procurements in excess of $25,000 except architect-engineering services.
M-5.003 Policy

EPA personnel shall conduct source evaluation and selection in

accordance with consistent standards and procedures that ensure fair and
impartial treatment of all offerors.
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M-5.100

SOURCE EVALUATION BOARD STRUCTURE AND
RESPONSIBILITIES AND DUTIES OF PARTIES INVOLVED

M-5.101 Introduction

The Contracting Officer is responsible for performing all administrative
actions leading to the award of a contract and occupies a key role in the
source selection processs. The need for management oversight of the
administrative actions leading to contract award increases for larger dollar
procurements since such procurements usually have a significant impaet on the
Agency's ability to accomplish its mission. This management oversight is
accomplished by the monitoring of the evaluation and selection process by
senior procurement officials and their review and approval of major pre-award
decisions.

M-5.102 Source Evaluation Board Structure

Exhibit 5-]1 at the end of this section sets forth the structure of EPA's
source evaluation process. Respective duties of the personnel are set forth in
M-5.103.

M-5.103 Duties and Responsibilities of Parties Involved

Your responsibilities as the Project Officer and other parteipants in the
Source Evaluation Board are set forth below.

M-5.103-1 Head of the Contracting Activity

The Director, Procurement and Contracts Management Division (PM-214),
is the Head of the Contracting Activity (HCA). The functions of the Head of
the Contracting Activity include monitoring the source evaluation and
selection process, providing guidance and direction when appropriate,
participating in the selection process in specified instances, and ruling on
requests for deviations and exceptions to the Agency's policy and/or
procedures regarding source evaluation and selection. The HCA will serve as
the Source Selection Official for acquisitions in excess of $5 million.
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M=-5.103-2 Source Selection Official

The Source Selection Official (SSO) is the official responsible for overall
management of the source selection process. Duties of the SSO ineclude
appointing the members and chairpersons of the Source Evaluation Board, the
Technical Evaluation Panel, the Business Evaluation Panel, and approving the
solicitation document including any amendments. The SSO approves the
competitive range and and makes the source selection decision.

M-5.103-3 Source Evaluation Board

The Source Evaluation Board (SEB) consists of a chairperson, who is
responsible for all of the procedural and administrative aspects of the SEB,
and other specialists—e.g., technical, procurement, and financial——as may be

deemed appropriate by the SSO. An attorney from the Office of General
Counsel should serve in an advisory role to the SEB. The SEB makes

recommendations to the SSO on selection of a econtractor for award.

M-5.103-4 Technical Evaluation Panel

The Technical Evaluation Panel (TEP) develops the evaluation criteria and
the Statement of Work for the solicitation and performs the technical
evaluation of offers. All members of the TEP must review all proposals
initially submitted in response to a solicitation. Unless approved in advance by
the SSO, only individuals who evaluated initial proposals may evaluate revised
proposals submitted after determination of the competitive range.

M-5.103-5 Business Evaluation Panel

The Business Evaluation Panel (BEP) reviews the solicitation evaluation
criteria and Statement of Work from a business perspective; evaluates the
business and contractual aspects of the offerors' business proposals; and
considers other factors such as responsibility of the offerors.

M-5.103-6 Project Officer

The Project Officer is the Chairperson of the TEP and as such is
responsible for recommending the TEP membership for the approval of the
SSO. The Project Officer is designated by the EPA program official at
division, office or laboratory director level, with the concurrence of the SSO,
as the technical representative for the procurement action.

M-5.103-7 Contracting Officer

The Contracting Officer serves as Chairperson of the BEP and as such
coordinates the activities of the BEP membership. He/she makes competitive
range decisions and prepares the source selection decision for the SSO's
subsequent approval.
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M-5.103-8 Contract Specialist

This Government employee is assigned the responsibility for the
procurement action and for the accomplishment of the administrative duties
necessary for and leading to a contract. Responsibilities of the contract
specialist include, but are not limited to, preparing the solicitation document,
arranging and conducting pre-proposal conferences, conducting negotiations,
ensuring complete and accurate documentation of the official contract file,
preparing the competitive range determination and source selection
memorandum at the direction of the Contracting Officer, and preparing the
contractual instrument. The contract specialist is also responsible for
receiving, safeguarding, and distributing offers to the TEP and BEP. The
contract specialist is always a member of the BEP.

M-5.103-9 Cost/Price Analyst

The cost/price analyst is responsible for evaluating the financial aspects
of the proposals, which includes performing preliminary evaluations of the cost
proposals and detailed cost and price analyses. The cost/price analyst is
always a member of the BEP when the value of the procurement exceeds
$500,000.

M-5.103-10 Director or Chief of the Contracting Office

The Director or Chief of the Contracting Office is the senior EPA
individual classified in the GS-1102 series having assigned responsibilities for
the management and operations of the contracting activities at a specific
location, i.e., Washington, D.C.; Research Triangle Park, North Carolina; or
Cincinnati, Ohio. These individuals are also "Chiefs of the Contracting
Offices." The Director or Chief of the Contracting Office monitors the
solicitation preparation, the source evaluation and selection process, serves as
SSO in specified instances, and provides advice or guidance when required.

M-5.103-11 Quality Assurance Officer

For Procurement Requests involving environmentally related
measurements and requiring QA/QC documentation in the offerors' proposals,
the Quality Assurance Officer may be a member of the Technical Evaluation
Panel (TEP) for the purpose of evaluating the adequacy of the offerors'
QA/QC documentation.

M-5.103-12 Other Personnel

Only regular or special employees of EPA or employees of other Federal
Government agencies may participate in the evaluation and selection process.
Employees of contractors do not participate either formally or informally in
the evaluation/selection process.
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M-5.200

PREPARING FOR THE EVALUATION

M-5.201 Introduction

As a participant in the selection process, you must know the concerns and

responsibilities that must be addressed prior to initiation of the evaluation.
They are as follows:

M-5.201-1 Conflicts of Interest

(a) The Code of Federal Regulations (40 CFR Chapter 1 Part 3)
prescribes the high ethical standards of conduct required of each EPA
employee in carrying out his or her duties and responsibilities. You must be
familiar with the provisions of Part 3 regarding conflicts of interest and
inform the source selection official in writing if your participation in the
source evaluation and selection process could be interpreted as a possible or
apparent conflict of interest. If the source selection official determines that
you have a conflict of interest, you will be relieved of further duties in
connection with the evaluation and selection process and a successor will be
designated.

(b) Members of the Source Evaluation Board, including the Business
Evaluation Panel and the Technical Evaluation Panel, will be told to determine
that:

(1) All members are regular or special employees;

(2) No member's spouse or minor child holds a financial interest in any
contract or firm from whom a proposal is received;

(3) No member is an officer, director, employee, partner, nor consultant
to an offeror from whom a proposal was received;

(4) No member is negotiating for nor has any arrangement concerning
future employment with any offeror.

Second Edition
April 1984



(5) No member's family has a relationship with an offeror which could
present the appearance of a conflict of interest or impropriety.

(e) In addition to being concerned with any personal conflict of interest
problem, you, as a member of the evaluation panel, must be aware of the
conflict of interest regulations stated in 48 CFR Part 1503 regarding current
or former EPA employees. These regulations deal with conflicts of interest
and improper influence or favoritism in connection with contracts involving
current or former employees. They state:

(1) No contract may be awarded without competition to a current
regular or special EPA employee or to a former regular or special
EPA employee whose employment terminated within 365 days before
submission of a proposal to EPA. Likewise, no contract is to be
awarded without competition to a firm which employs, or proposes to
employ, a current regular or special EPA employee or a former EPA
regular or special employee whose employment terminated within 365
calendar days before submission of a proposal to EPA. These
restrictions apply if either of the following conditions exists:

(i) The current or former EPA regular or special employee is or
was involved in developing or negotiating the proposal for the
prospective contractor.

(i) The current or former EPA regular or special employee will be
involved directly or indirectly in the management,
administration, or performance of the contract.

The foregoing restriction may be waived in writing by the Assistant
Administrator for Administration and Resources Management if the
award would not involve a violation of the U.S.C. code, EPA
regulations at 40 CFR Part 3, or the Federal Acquisition Regulation
at 48 CFR 3.602 and if the award would be in the best interests of
the Government.

(2) The above prohibition does not apply to competitively awarded
contracts. However, such awards must not involve violation of 18
U.S.C. 205, 18 U.S.C. 207, 18 U.S.C. 208, or 48 CFR 3.601 and must
not be based on improper influence or favoritism arising out of an
EPA employee's current or former EPA employment.

If a conflict is perceived of this nature, inform the Contracting Officer in
writing.

M-5.201-2 Distribution and Proposal Control

(a) Offerors' identities, offer contents, and prices shall be treated with
the utmost discretion to avoid compromising the evaluation results or giving
any offeror an unfair competitive advantage. Any questions regarding the
receipt and distribution of offers, status of the proceedings, or other matters
shall be referred to the CO or designated contract specialist.
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(b) After receipt of proposals, the contract specialist will serially
number all proposal copies received, distribute the required number of
proposal copies to the TEP and BEP, and be responsible for the collection and
final disposal of proposal copies. The panel chairpersons must maintain a log
of proposal distribution within the TEP and BEP. The contract specialist will
destroy all excess copies of proposals in a timely manner. The original copy of
each unsuccessful proposal should be retained by the contract specialist as a
reference in conducting debriefings. A minimum of two copies of the
successful proposal should be retained (contract file copy/Project Officer file
copy) for reference in administering the contract. Final disposition of the file
shall tie accomplished in accordance with the EPA Records Management
Manua

M-5.201-3 Disclosure of Information

During the course of evaluation and selection, you must not reveal any
information concerning the evaluation (except as may be required for internal
clearance or technical assistance) to anyone who is not participating in the
same evaluation proceeding. The right to information during the evaluation
process does not extend to your supervisor. However, this does not preclude
reasonable status reports of activities on a "need to know" basis to persons
having procurement responsibility, provided that no information relating to the
status or content of a specific proposal is disclosed. Of particular concern
here is that you realize that no discussion should be held with either offerors
or other organizations which have requested information regarding the
evaluation. Such inquiries should be referred to the Contracting Officer.

M-5.201-4 Review of the Solicitation

Each member of the TEP, in preparing for proposal evaluation, must be
familiar with the technical proposal instructions, the technical evaluation
criteria and weights, and the scoring plan. Familiarity and understanding
between panel members will ensure consistent, timely, and accurate
evaluation.
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M-5.300
PROPOSAL EVALUATION PROCEDURES

M-5.301 Introduction

Evaluation of technical proposals involves the evaluation and scoring of
each offeror's proposal, and reporting the Technical Evaluation Panel findings
to the Contracting Officer. The considerations and steps involved in the
evaluation and scoring of proposals are addressed in this section with reporting
requirements set forth in M-5.400.

M-5.301-1 Scoring Plan

(a) The scoring of offers is accomplished through the use of the Scoring
Plan as shown on the next page. The Scoring Plan consists of narrative
descriptive statements and numerical values for each statement. These
predetermined numeric values are on a scale of zero through 5. The seoring
plan must be used in conjunction with the numeric weights set forth in the
technical evaluation criteria to arrive at offeror's scores for each element and
subelement of their proposals.

(b) Values assigned to technical evaluation elements in proposal reviews
must be limited to values shown in the Scoring Plan. The use of fractional
values other than 3.5 and 4.5 (e.g., 2.5) is prohibited.

(¢) Further discussion of the Scoring Plan values is as follows:

(1) Value of "0" or "1" - The element or subelement of this technical
evaluation criterion is clearly deficient. The "0" or "1" score is used
solely for scoring, ranking, and determination of competitive range.
If, however, the offer attains an overall score, due to high scores in
other technical evaluation criteria, which places it in a sufficiently
high position to be selected for negotiations, the offeror shall be
afforded the opportunity to correct those deficiencies during written
or oral discussions or during final negotiations.
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(2) Value of "2" - The element or subelement of the technical evaluation
criterion contains deficiencies which must be clarified or
substantiated before the offer is fully understood. These deficiencies
should be resolved during written or oral discussions, often called
interrogatories, if conducted, and the offer is to be given a final
score in any supplemental TEP Reports (see M-5.400, Evaluation
Reports) based on the offeror's revised proposal.

(3) Values of "3", "3.5", "4", "4.5", or "5" - The element or subelement of

the technical evaluation criterion is fully understood and there is no
need for clarification by the offeror. However, discussions involving
any such elements or subelements are not precluded. An assigned
value of 3 or higher does not, however, preclude comments on
perceived weakness or areas that could be improved.

SCORING PLAN

Value Descriptive Statement
0 The element is not addressed or is totally deficient and without
merit.
1 The element is addressed but contains deficiencies that can be

corrected only by major or significant changes to relevant
portions of the proposal.

2 Clarification is required. Final scoring of the element will be

made following limited discussions or full negotiations, if
discussions or negotiations are held with the offeror.

3 The proposal element is adequate. Overall, it meets
specifications. However, comments should be made on any
perceived weaknesses or on areas in which an offeror could
improve.

3.5 None. (Indicates intermediate merit. If used, you must provide a
narrative to explain the distinction between values 3 and 4.)

4 The proposal element is good with some superior features.

4.5 None. (Indicates intermediate merit. If used, you must provide a
narrative to explain the distinction between values 4 and 5.)

5 The proposal is superior in most features.

M-5.301-2 Secoring Formats

(a) The technical evaluation criteria and numerical weights used in

evaluating offerors' proposals are developed prior to the issuance of an RFP,
and once adopted, must be applied without change throughout the entire

evaluation.
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(b) Using the ecriteria and weights mentioned in (a) above, the
Chairperson of the TEP is responsible for the development of the scoring
format (see Exhibits 5-2 and 5-3 for examples). The format must be designed
and reviewed by the Contracting Officer prior to the issuance of the RFP.
The Scoring Plan shown under M-5.301-1 will be used with Exhibit 5-2. Failure
to promptly develop the format may adversely impact the procurement
leadtime. For purchases valued at $500,000 or less, the PO shall use EPA

Form 1900-61, Proposal Technical Evalution, shown in Exhibit 5-4.
M-5.301-3 Scoring Nlustration

(a) When reviewing a subelement of an offeror's proposal, it is evaluated
in light of the descriptive statements in the Scoring Plan and assigned a
numeric value corresponding to the appropriate statement. The numerie value
is converted to a percentage factor which is then applied to the numerical
weight assigned to the subelement in the Evaluation Criteria to determine an
offeror's score. Since the numeric values are 0 to 5, the "5" represents 100
percent. Therefore, each whole number represents 20 percent; "0" is 0
percent, "1" is 20 percent, "2" is 40 percent, "3" is 60 percent, etc.

(b) Exhibit 5-2 reflects a typical scoring example showing the assignment
of numerical weights, the application of the scoring plan, the derivation of
individual scores for each technical evaluation criterion, and the overall score
to be used in ranking the offers.

(¢) The final decision for assigning a numeric score to individual offers,
when two or more evaluators materially differ, must be resolved through
discussion among the panel membership and arrival at a consensus opinion.
Arriving at a consensus opinion is mandatory. Averaging of individual
member's scores to arrive at an overall panel seore is prohibited.

(d) Applying the scoring plan principles discussed in M-5.301-1(c)(1)
through (3) to Exhibit 52 will result in the following:

(1) Items Il.a, II.d, and Ill.b, "Previous experience the project manager
has had in this type of effort", "Project management organization,"
and "Educational qualifications related to the project performance"
must be discussed with the offeror and the element appropriately
rescored. The clarification offered will be rescored with an
appropriate value.

(2) Items Lb and ILe, "Proposed sources of information”, and "Proposed
plan for use of personnel resources in connection with work
performance" should be discussed with any offeror determined to be
in the competitive range and normally would be corrected to an
acceptable condition prior to award to an offeror who has an
evaluated element rated as "0" or "1."
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M-5.301-4 Evaluation Guidelines

The evaluation of offers requires the exercise of careful judgment on the
part of each evaluator. Offers must be carefully read and analyzed before the
scoring plan is applied to any technical evaluation criterion element or
subelement. There are many factors you should consider when analyzing
offers, a sampling of which follows.

(a) Avoid "reading into" or "reading out of" any portion of the offer a
meaning other than the exact language appearing in the offer.

(b) Avoid the tendency to interpret the meaning of the offeror's proposal
when the writing is ambiguous.

(c) Avoid any infusion of personal knowledge of an offeror's capabilities
not described in the offer.

(d Recognize that the assignment of a score to an element or
subelement is subjective and based upon your best reasoned judgment.

(e) Recognize that no two evaluators may assign the same numerical
score to an element or subelement of the evaluation criteria.

(f) Recognize ambiguities, inconsistencies, errors, omissions,
irregularities, and deficiencies that can affect scoring.

() Recognize that offerors often use "eatch phrases," "buzz words," and
semi-legalistic phraseology which may indicate a lack of thorough
understanding of the solicitation.

() Recognize the substantive quality of the proposal and do not be
influenced by form, format, or method of presentation.

(i) Recognize flattery on the part of the offeror.

() Avoid forming "first impressions" of an offer that might tend to
influence the score to be assigned.

M-5.301-5 Ranking

The total of assigned numerical scores to an offer when compared to
other offers determines the relative rank of that offer. While the use of
predetermined scores as a cut-off (e.g., no offeror receiving a score of less
than 60 will be considered) for competitive range consideration is prohibited,
the scoring and relative rank of offerors does influence this determination
materially. This is particularly true when an offer, or group of offers, falls
significantly below the lowest score attained by the higher ranking offers.
Each member of the TEP shall independently evaluate and score each offer for
procurements in excess of $500,000. The average of individual TEP members'
scores to arrive at an overall panel score is prohibited. However, discussions
between evaluators to understand conflicting views is acceptable. The final
overall ranking is the responsibility of the TEP Chairperson.
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M-5.302 Optional Scoring Procedure

A combined checklist-scoring system is to be utilized where procurement
actions not in excess of $500,000 are involved. The combined
checklist-scoring system appears in Exhibit 5-4 at the end of this section. The
evaluator(s) use a separate page 2 for each evaluation criterion.

M-5.303 Evaluation Considerations

In addition to the relative technical ranking of technical offers and the
evaluation of price or cost, consideration must be given to other factors
contained in the solicitation which may influence the selection decision.
These other factors may be used as the discriminating element for determining
the selection of a source between two otherwise substantially equal offerors.
The factors include, but are not necessarily limited to, the following:

(a) Prior Performance. Often evaluators confuse prior performance with
past experience of an organization. An organization's prior performance
concerns such items as: timeliness of work performed, whether the contractor
has been terminated for default, the acceptability of work performed, etc.
Evaluating prior performance is the responsibility of the Contracting Officer
and is not given a relative rating as is the case in evaluating technical
proposals. An offeror's record of prior performance may significantly
influence the selection decision. Examples of recent or current seriously
deficient performance may even cause the Contracting Officer to determine
the offeror to be nonresponsible. Therefore, as an evaluator you should
provide (see paragraph (1) below) all information that you may have regarding
any offerors' prior performance record.

(1) In the TEP Supplemental Report, (see M-5.400, Evaluation Reports),
you must include a summary evaluation of the technical aspects of
the offeror's prior performance under contracts requiring similar
work. The summary shall provide an analysis of the offeror's
previous record in providing work of a high quality in a timely and
cost efficient manner.

(2) You may obtain information relating to prior performance from
several sources. For example copies of applicable EPA Form 1900-26
(see Exhibit 5-5) may be obtained from the Quality Assurance Branch
of the Procurement and Contracts Management Division. To gain
information on contracts which may not be included in the 1900-26,
file a request to the Contracting Officer to provide you with a list of
current contracts. The listing will contain Project Officer's names
whom you may contact. Information provided on prior performance
may be evaluated. Current and prior contracts listed in the offeror's
proposal may be reviewed and considered in addition to personal
knowledge of the TEP.

(b) Past Experience. Past experience, on the other hand, relates to the
"eontent" of work the contractor has performed--e.g., the offeror has
conducted water quality studies, emission analyses, etc. Past experience, if it
has been established as an evaluation criterion, will be evaluated by the TEP.
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(¢) Conflicts of Interest. Part 9.500 of the FAR and Part 1509.5 of the
EPAAR impose restrictions on contracting with a firm or individual when
organizational and individual conflicts of interest would occur. The TEP and
BEP Chairpersons must poll the membership of their panels for any personal
knowledge concerning conflict of interest that a member may have about the
firms that have submitted proposals. The results of the poll, including any
information obtained, will be included in the panel report.

Solicitation provisions require offerors to certify that it is not aware of
any information bearing on the existence of any potential organizational
conflict of interest. If the offeror cannot so certify, it is required to provide a
disclosure statement in its proposal describing relevant information concerning
any past, present, or planned interests that may be a pdtential conflict of
interest. The Contracting Officer is required to evaluate such information and
take appropriate action. It is EPA's policy to avoid,, neutralize, or mitigate
organizational conflicts of interest. If this cannot be done, then the
prospective contractor will be disqualified. When potential or actual conflicts
are identified after award, the contract may be terminated.

An organizational conflict of interest exists when the nature of the work
to be performed under a prospective contract and a prospective contractor's
organizational, financial, contractual, or other interests (including the
interests of its chief executives, directors, consultants, or subcontractors) are
such that (a) award of the contract may result in an unfair competitive
advantage, or (b) the contractor's objectivity in performing the contract work
may be impaired.
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M-5.400

EVALUATION REPORTS

M-5.401 Introduction

The TEP and BEP evaluation of proposals is a continuing activity
throughout the negotiation process. The findings of the panels provide the SEB
with information required to make proper competitive range and source
selection decisions. When a formal SEB is formed, three separate written
reports are prepared. These reports are described in the following
subparagraphs.

M-5.401-1 Source Evaluation Board Report

In procurements where an SEB is convened, the SEB provides the SSO with
a report on its findings. The report is submitted after completion of
discussions or full negotiations, depending on the source selection method
employed, and should include: a description of the acquisition; a summary of
the significant strengths, weaknesses, and risks associated with each offer still
in the competitive range. This summary shall generally be an independent
assessment of the facts and findings appearing in the TEP and BEP reports.
The SEB report contains recommendations for selection; and a statement that
the SEB members are free from actual or potential personal conflicts of
interest.

M-5.401-2 Evaluation Panel Reports

(a) These are formal narrative reports prepared by the TEP and BEP for
submission to the CO. The reports form the basis of negotiation and are the
basis for a major portion of the SEB report, competitive range determination,
and source selection determination. The reports must be in sufficient detail to
be used to debrief offerors as to why they did not receive an award. Each
report shall identify the individuals participating in the evaluation of
proposals. M-5.302 should be consulted regarding the use of simplified
procedures when actions are not in excess of $500,000.
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(b) The CO will advise the TEP Chairperson when the results of the
technical evaluation are to be submitted. Normally, evaluators are given a
period of 14 to 30 calendar days (depending upon the complexity of the
requirement, the number of proposals received, etc.) to evaluate proposals.

(o)
(1)

(2)

@3)

(@

Preparation and Submission of the Technical Evaluation Panel Report.

The TEP Report is delivered to the Contracting Officer upon the
completion of the initial technical evaluation of offers received.
This includes a detailed scoring of each offer received and a summary
of facts and findings of significant strengths and weaknesses and risks
associated with each offer. The report must be in sufficient detail to
support a determination of offers meeting the minimum requirements
of the Government, to justify the relative ranking of offers, and to
support the establishment of the competitive range.

The report must include any interrogatories the CO should submit to
offerors to clarify their technical proposals. The CO may add to the
TEP's list any additional interrogations deemed appropriate.

The PO must deliver a supplemental TEP report to the CO upon the
completion of evaluation of revised proposals and prior to final

selection. The supplemental report must include, for each offeror in
the competitive range:

() A discussion of whether or not the offerors' cost proposals
adequately reflect their technical proposals and the
requirements of the solicitation;

(i) A summary evaluation of the technical aspects of each
offeror's record of recent or current performance. The
evaluation of past performance includes an analysis of the
offerors' previous efforts to provide work of a high quality in a
timely, cost-efficient manner. However, past performance is
not a criterion to be scored. Where the offeror is known to
have performed contracts for EPA and for other Government
agencies for comparable work, those agencies should be
contacted for a record of past performance and the CO
contacted for a record of past performance on EPA contracts;
and

(ii) Any changes to the initial technical evaluation scores and a
narrative evaluation based on discussions or negotiations and

the revised proposal. All revised score sheets by each panel
member must be included.

Preparation and Submission of the Business Evaluation Panel Report.

Concurrent with your preparation of the TEP Report, the Chairperson of the
Business Evaluation Panel must prepare a Business Evaluation Panel Report.
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(1)

(2)

(1)

(2)

The BEP Report delivered to the Contracting Officer upon the
completion of initial evaluation of the business portion of offers
received includes: a discussion of any factors which might prevent
award to a proposer (i.e., appearance on a suspended/debarred list)
and a preliminary analytical cost evaluation report. The report may
include worksheets or a formal narrative to identify cost elements
which appear unreasonable or questionable. For level of effort
contracts, the report will compare proposed costs with the cost
standards specified in the solicitation, e.g. man-hours per labor
category.

A supplemental BEP Report is delivered to the Contracting Officer
after completing the evaluation of revised proposals and prior to final
selection. The BEP Report narrative is in sufficient detail to permit
the selection of source for final contract award. It includes the
appropriate consideration, analysis, and findings concerning the
following elements of the business proposal of each offeror in the
competitive range:

(i) A detailed cost analysis on the business proposals;

(i) Evaluation of proposed management structure to be utilized
for performance;

(ii) Evaluation of offeror's subcontracting program as it relates to
small business, labor surplus area concerns, and socially and
economically disadvantaged business enterprises;

(iv) Evaluation of those business elements submitted with each
proposal which could lead to a determination of
nonresponsibility by the Contracting Officer.

(v) Evaluation of the offeror's record of performance under prior
EPA contracts as it relates to timely performance, history of
cost control, requests for changes, and quality of the end
product. The BEP should obtain this information from the
Contractor Performance Evaluation System. Where the
offeror is known to have performed contracts with other
Government agencies for comparable work, the BEP should
contact those agencies for a record of past performance; and

Both the TEP and BEP reports must also include:

A statement that the respective panel members are free from actual
or potential personal conflicts of interest; and

Any information which might reveal that an offeror has an actual or
potential organizational conflict of interest.
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M-5.500
DETERMINATION OF THE COMPETITIVE RANGE AND DISCUSSIONS

M-5.501 Determination of the Competitive Range

(a) Determination of the competitive range is a responsibility of the
Contracting Officer, subject to the approval of the SSO, and involves his or
her consideration of the ranking of the technical proposal, price, cost, and
other factors. The competitive range is comprised of those proposals (taking
into consideration the factors mentioned above) that through a reasonable
amount of written or oral discussions may be considered acceptable to receive
the contract award.

(b) Almost all EPA procurement actions to which this Chapter applies
involve technical factors which are of greater importance than the price or
estimated cost proposed. Accordingly, determination of the competitive range
is made only after evaluation of all offers received and careful consideration
of any possible trade-offs.

(c) When the procurement action is expected to exceed $5,000,000,
complete documentation supporting the competitive range decision is
presented to the HCA for review and approval. The HCA may call for an oral
briefing by the SEB prior to granting approval of the competitive range
decision.

(d When only one offer is determined to be in the competitive range, the
CO must review the solicitation document to assure that it did not unduly
restrict competition. The competitive range determination must include the
CO's determination that the solicitation is not restrictive. The determination
will also include a discussion of the relevant aspects of the solicitation.

M-5.501-1 Technical Evaluation

The attainment of a particularly high technical score would seem to

indicate that an offer should be considered within the competitive range.
However, upon consideration of the price offered, it inay not be practical to
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trade the superior technical aspects of the offer for a significantly higher
price. Generally, the attainment of a high technical evaluation score in itself
is not a sufficient basis for a Contracting Officer's determination that the
offer is within the competitive range. Conversely, an offer with a lower
technical evaluation may meet the minimum requirements of the solicitation
and offer a price that should be given further consideration.

M-5.501-2 Business Evaluation

The business evaluation of offers is an essential element in determining

the competitive range, and is of particular significance where several offers
have received technical scores that are close in numerical value. In such
cases, the business evaluation may be the determining factor in arriving at the

competitive range. Similarly, the factors set forth in M-5.303 may be of such
importance that the offer cannot be reasonably determined to be within the
competitive range.

M-5.501-3 Determination and Documentation

The Contracting Officer makes the determination of the competitive
range for the subsequent approval by the SSO. As with the preceding
discussions regarding evaluations, no stringent rules can, or should, be applied
in determining the competitive range, nor can a mathematical formula be
devised. Where there is reasonable doubt regarding the inclusion of a
particular offer within the competitive range, that doubt is resolved in favor
of inclusion. Because the determination of the competitive range is based on
informed judgment and is complex in nature, all such determinations must be
completely documented to set forth rationale supporting the determination.

M-5.501-4 Competitive Range Example

The following example highlights the principle of determining the
competitive range based on the technical and business evaluations of a group
of offers.

COMPETITIVE RANGE EXAMPLE

Offeror Technical Evaluation Score Cost/Price
A Co. 330 $250,000
B Inc. 325 175,000
K Co. 275 145,000
D Co. 245 150,000
C Co. 150 115,000
G Co. 125 92,000
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() G Co., while offering the lowest price/cost, has submitted an offer
that is seriously lacking in essential technical qualities. A review of the
scoring would show several technical elements to have been scored as "0" or
"1", Therefore, G will not be included in the competitive range.

(b) A Co., while attaining the highest technical ranking, has offered a
price/cost that is unreasonable for the effort required. If an analysis of the
business proposal shows that several elements of price/cost are unusually high,
but may be susceptible to downward revision, the offer should be included in
the competitive range; however, if those circumstances do not exist, the offer
may be considered to be outside the competitive range because of price/cost.

(e) C Co. has attained a score showing that portions of the proposal do
not meet the minimum requirements. This is also reflected in the business
proposal. The offer should not be considered within the competitive range.

(d) The offers of B Inc., D Co., and K Co. are close with respect to both
the technical evaluation and price/cost offered. Therefore, these three offers
should be included within the competitive range. Depending upon the
cirecumstances, A Co.'s offer may also be included.

M-5.502 Written or Oral Discussions

M-5.502-1 Background

The Federal Acquisition Regulation (FAR) requires that, except under
specified circumstances, the Contracting Officer conduct oral or written
discussion with all responsible offerors who submit proposals within the
competitive range.

M-5.502-2 Purpose
The purpose of oral and written discussions is to:

(a) Advise the offeror of deficiencies in its proposals so the offeror is
given an opportunity to satisfy the Government's require ment;

(b) Attempt to resolve any uncertainties concerning the technical, or
other terms and conditions of the proposal;

(c) Resolve any suspected mistakes; and

(d) Provide the offeror an opportunity to submit any cost/price,
technical, or other revisions to its proposal.

M-5.502-3 Limitations

The Contracting Officer will chair the Government negotiation team and

all members must use careful judgment in determining the extent of
discussions. They must not engage in technical leveling, technical transfusion,
or auction techniques. Any discussions should scrupulously avoid disclosure of
technical information, ideas, or cost data from any other offeror. No

5-23

Second Edition
April 1984



indications should be given to any offeror of a price which must be met or
bettered to obtain further consideration since such practice constitutes an
auction technique. On the other hand, this does not prohibit pointing out price
or cost elements that do not appear to be justified, or encouraging offerors to
put forward their most favorable price proposals. In so doing, the price
elements of any other offeror must not be discussed, disclosed, or compared.

M-5.502-4 Limited Discussions vs. Full Negotiations

(a) To satify the varying nature of different acquisitions, the
Contracting Officer may suit the negotiation strategy to the circumstances of

the procurement. Factors which influence this decision include the number of
proposals and relative closeness of technical scores and costs.

(b) After determination of the competitive range, the Contracting
Officer may proceed with limited cost/full technical discussions with the firms
in the competitive range, generally through interrogatories, and final in-depth
negotiations with one or more firm(s) still within the competitive range after
evaluation of revised proposals; complete/full cost and technical negotiations
with all firms comprising the competitive range; or a variation of these two
approaches as the circumstances of the procurement dictate. Regardless of
which approach is used, the Contracting Officer should raise cost questions as
early as possible and not defer them to final negotiations. Discussions/
negotiations with contractors in the competitive range shall include questions
on past performance (Government and non-Government) that was less than
satisfactory. Information on past performance may be obtained from program
personnel who have served as Project Officers on relevant contracts, and/or
from the contractor performance evaluations maintained by the Procurement
and Contracts Management Division.
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M-5.600

PROPOSAL REVISION AND SOURCE SELECTION

M-5.601 Proposal Revisions

M-5.601-1 Notifications

All offerors included in the competitive range are notified by the
Contracting Officer at the conclusion of limited discussions or full
negotiations of the opportunity to submit a revised proposal. A final common
cut-off date for receipt of revised proposal and/or confirmation of
negotiations (best and final offer) is established. The notification includes
information to the effect that discussions are concluded; offerors are being
provided the opportunity to submit a revised proposal (which can be a
confirmation of a prior offer); and the confirmation or revised final offer must
be received by the cut-off date specified. Offerors are cautioned to submit
information in support of changes to their initial offer(s). Where limited
negotiations were held, the notice may indicate that further negotiations may

be conducted with the source selected.
M-5.601-2 Receipt

Any revised proposal received after the established final common cut-off
is handled as a "late proposal.” In these instances, the prior proposal is
considered as being the offeror's complete submission.

M-5.601-3 Evaluation

Revised proposals are subject to a final evaluation (price or cost,
technical, and other salient factors considered) to the extent deemed
necessary by the Contracting Officer. Evaluations are performed in
accordance with the procedures previously prescribed for use in the evaluation
of initial offers in order to determine the relative ranking of the revised
offers. Any changes to scores resulting from revised proposals must be
substantiated with a complete rationale--i.e., written explanation of what
elements of the proposal were changed and how it affected the rating (see
M-5.401-2(c)).

5-25

Second Edition
April 1984



M-5.602 Source Selection

M-5.602-1 General

The selection of a source is made following receipt and evaluation of all
proposal revisions. The selection of a source or sources is based upon
consideration of the TEP and BEP findings of significant strengths,
weaknesses, and risks associated with each offer, business and management
ratings, price or cost, and other factors which may influence the award
decision. With regard to technical scores, EPA normally uses technical point
ratings of offers in establishing the relative ranking of offers. Technical point
ratings are useful guides in the evaluation of offers, but they are not
conclusive as to the actual merit of offers. The final merit of the offers is
determined by review of technical evaluation narratives, descriptive ratings,
and other relevant information in addition to point scores. After technical
merit is determined, consideration is given to the price or cost proposed and
other business aspects. Also other factors (record of prior performance,
subcontracting plans, etc.) may properly influence the decision to select one
offer in preference to other offers received as unscored diseriminating
elft;ments to determine the winner between two otherwise substantially equal
offers.

M-5.602-2 Source Selection Decision

The Contracting Officer prepares the source selection decision, including:
(a) The source selected;

(b) Comprehensive rationale for the decision including the consideration
given to price or cost, technical merit, and other factors contained in the
solicitation;

(¢) A statement of approval of the decision prepared for the signature of
the SSO.

M-5.602-3 SSO Approval

A copy of the source selection decision and supporting materials prepared
by the CO is presented to the SSO for approval of the decision. When the
value of the procurement action is greater than $5 million, complete
documentation supporting the selection is submitted to the HCA.

M-5.603 Negotiations with the Source Selected

Where the Contracting Officer followed some form of limited discussion

with the selected source, further negotiations may be necessary on areas that
had not yet been covered. Such negotiations do not involve material changes
which would alter the basis of the source selection decision.
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M-5.700

AWARD NOTIFICATIONS AND DEBRIEFINGS

M-5.701 Award Notifications

M-5.701-1 Preaward Notifications

When the proposal evaluation period is expected to exceed 30 days, or
when a limited number of offerors have been selected as being within the
competitive range, the Contracting Officer notifies those offerors outside the
competitive range that their proposals are unacceptable. This requirement
applies to purchases over $10,000.

M-5.701-2 Postaward Notices

Promptly after contract award, the Contracting Officer notifies the
unsuccessful offerors, in writing, of the source selected for award, unless the
offeror had been given a preaward notification. This requirement applies to
purchases over $10,000.

M-5.702 Debriefings

(a) When a contract is awarded on a basis other than price, unsuccessful

offers may request a debriefing concerning the basis for the selection decision
and contract award.

(b) Debriefings are individually conducted only after contract award for
those unsuccessful offerors who subinit a written request that has been signed
by a corporate official, senior partner, or other comparable executive of the
organization. Debriefings are conducted by the SSO or his/her designee with
participation by the PO and other specialists the SSO or designee deems
necessary. Debriefings must be absolutely factual and in conformance with
the documentation supporting the approved source selection decision. The
release of information relating to proposals other than the organization being
debriefed is limited in accordance with FAR 15.1001(b).
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(¢) Debriefing information will include the Government's evaluation of
the significant weak or deficient factors in the proposal; however,
point-by-point comparisons with other offerors' proposals may not be made.
Debriefing must not reveal the relative merits or technical standing of
competitors or the evaluation scoring. Moreover, debriefing must not reveal
any information that is not releasable under the Freedom of Information Act;
for example:

(1) Trade secrets;

(2) Privileged or confidential manufacturing processes and techniques;
and

(3) Commercial and financial information that is privileged or
confidential, including cost breakdowns, profit, indirect cost rates,
and similar information.

(d The Contracting Officer will include a summary of the debriefing in
the contract file.
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M-5.800
PROTESTS

M-5.801 Introduction

Interested parties may object to a solicitation, a proposed contract award,
or the award of a contract by filing a protest, in writing, to the Contracting
Officer, the General Accounting Office (GAO), or in the case of acquisition of
ADP equipment or services to the Contracting Officer, to the GAO, or to the
General Services Board of Contract Appeals (GSBCA). Interested parties are
defined as "an actual or prospective offeror whose direct economic interest
would be affected by the award of or failure to award a particular contract.”
Protests are categorized either pre- or post-award and are concerned with the
propriety of the solicitation and award process, not with contractual disputes.

M-5.802 Protests to EPA Only

Pre- and post-award protest made to EPA only are handled in accordance
with the rules established in the FAR, Subpart 33.1 and EPA Acquisition
Handbook, Unit 7.

M-5.802-1 Pre-Award Protests

(a) When a written protest against making award is filed only with the
EPA, the Contracting Officer must not proceed with award until the matter is
resolved unless it can be determined that:

(1) The items being solicited are urgently required;

(2) Performance or delivery "will be severely delayed if award is not
made promptly; or

(3) It is advantageous to the Government to make prompt award.
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(b) If the Contracting Officer determines that award should be made
because of one of these factors, he or she must prepare a written justification
and obtain concurrence for award from the Office of General Counsel and the
Head of the Contracting Activity.

(¢) If the Contracting Officer or a higher official in EPA sustains a
pre-award protest the following are actions which may be taken:

(1) If the sustained protest is in regard to a defective solicitation, the
solicitation will either be modified or withdrawn;

(2) If the sustained protest is in regard to award to another offeror, the
apparently successful offeror's proposal will be rejected; or

(3) If the sustained protest does not affect the validity of the
solicitation, and if the protester's proposal is low, he or she may
receive award, provided the Government still requires the supplies or
services being acquired.

M-5.802-2 Post-Award Protests

(a) When a written protest against an awarded contract is filed with EPA
only, the Contracting Officer need not suspend contract performance or
terminate the awarded contract unless it appears likely that the award will be
invalidated and delayed delivery of supplies or services is not "prejudicial to
the Government's interest. In this event, the Contracting Officer will
consider making a mutual agreement with the contractor to "suspend
performance on a no-cost basis."

(b) If the Contracting Officer or a higher official in EPA sustains a
post-award protest, the following are actions which may be taken, according
to the circumstances of the contract:

(1) Cancel the award as being void;

(2) Terminate for convenience; or

(3) Allow the improper award to stand.

(e) Note that the decision to let an improper award stand should be based
on several factors ineluding (1) the degree of performance, (2) the need to

prevent performance delays, and (3) the incumbent contractor's good faith in
entering into the contract.

M-5.803 Protests to the GAO

The Competition in Contracting Act of 1984 (CICA) amended the Budget
and Accounting Act, Chapter 35, of Title 31, U.S. Code, to provide that
protests concerning alleged violation of a procurement statute or regulation
shall be decided by the Comptroller General if filed with the GAO in
accordance with the statute and implementing GAO procedures published in
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Title 4, Part 21 of the Code of Federal Regulations (CFR) entitled "Bid
Protest Procedures."

M-5.803-1 Time for Filing

Protests based on alleged improprieties in a solicitation which are
apparent prior to bid opening or the closing date for receipt of initial proposals
must be filed prior to bid opening or the closing date for receipt of initial
proposals, or, in the case of amendments to the solicitation, not later than the
next closing date for receipt of proposals. In other cases, protests must be
filed not later than 10 days after the basis of the protest is known or should
have been known. Under the prescribed procedures, if an offeror initially
submits a protest to the Contracting Officer, any subsequent protest to the
Comptroller General must be filed within 10 days after receipt of formal
notification of, or actual or constructive knowledge of initial adverse action
taken by the Agency.

M-5.803-2 EPA Actions Required

(@) The GAO will notify the Contracting Officer within one day by
telephone of the receipt of a protest. If the award has already been made, the
contractor must be notified of the protest; protests filed before award will
require that the Contracting Officer notify all offerors "who appear to have a
substantial and reasonable prospect of receiving an award if the protest is
denied."

(b) Upon notification of receipt of the protest by the GAO, the
Contracting Officer has 25 work days to prepare a report for submission to the
GAO or 10 work days after receipt of a GAO determination to use the express
option. Copies of the submitted report must also be furnished to all interested
parties. The following should be included in the Agency report:

(1) Copy of the protest;

(2) Copy of the protesting offeror's proposal;

(3) Copy of the proposal being considered for award or proposal which is
being protested;

(4) Copy of the solicitation, including specifications or portions relevant
to the protest;

(5) The abstract of bids or offers or relevant portions;
(6) Any other documents relevant to the protest;

(7) A statement which explains the Contracting Officer's actions and the
reasons behind them; and

(8) Findings, actions, recommendations, and other information necessary
for determining the validity of the protest.
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(c) When EPA has received notice from the GAO of a pre-award protest
filed directly with the GAO, the Contracting Officer cannot award a contract
unless the Head of the Contracting Activity determines in writing that:

(1) Urgent and compelling circumstances which significantly affect the
interest of the United States will not permit waiting the decision of
the GAO; and

(2) Award is likely to occur within 30 calendar days of the written
finding.

(d) If the agency receives a notice from the GAO, within 10 calendar

days after award of a contract, that a protest has been filed against the
award, the Contracting Officer must immediately suspend performance or

terminate the contract. An exception to this requirement is that the Head of
the Contracting Activity may authorize performance upon a written finding
that, (i) contract performance will be in the best interest of the United States;
or (ii) urgent and compelling circumstances that significantly affect the
interest of the U.S. will not permit waiting for the GAO's decision. Contract
performance may not be authorized until the agency has notified GAO of the
above finding.

When it is decided to suspend performance or terminate the awarded
contract, the Contracting Officer should attempt to negotiate a mutual
agreement on a no-cost basis.

M-5.803-3 GAO Decision Time

The GAO is required to issue its recommendation on a protest within 90
work days, or within 45 calendar days under the express option, unless the
GAO establishes a longer period of time.

M-5.803-4 GAO Authority

(a) When a protest is filed with the GAO, the Comptroller General will
determine whether the solicitation, proposed award, or award complies with
statute or regulation. If the Comptroller General determines that the
solicitation, proposed award, or award does not comply with a statute or
regulation, the Comptroller General may recommend that the Federal agency:

(1) Refrain from exercising any of its options under the contract;
(2) Recompete the contract immediately;

(3) Issue a new solicitation;

(4) Terminate the contract;

(5) Award a contract consistent with the requirements of such statute
and regulation;

5-28.4
Second Edition-4/84
Rev. No. 2-9/30/85



(6) Implement any combination of the above recommendations; or

(7) Implement such other recommendations as the Comptroller General
determines to be necessary in order to promote compliance with
procurement statutes and regulations.

(b) The Comptroller General will make recommendations on protests
without regard to any cost or disruption from terminating, recompeting, or
reawarding the contract.

If a protest is sustained, the GAO may declare that the protestor is
entitled to the cost of filing and pursuing the protest, including attorney fees
and bid and proposal costs. Cost awarded by the GAO must be paid promptly
by the agency from agency funds.

M-5.804 Protests of the GSBCA

An interested party may file a written protest concerning a solicitation
for bids or proposals to a proposed contract for the procurement of ADP or
ADP services, or a proposed award or the award of such contract conducted
under the authority of Section 111 of the Federal Property and Administrative
Services Act to the GSBCA. The GSBCA Bid Protest Rules of Procedure are
contained in 48 CFR Chapter 61.

M-5.804~1 Time for Filing

(a) The GSBCA rules provide that protests based on alleged improprieties
of the solicitation which are apparent before bid opening or the closing date
for receipt of proposals shall be filed before bid opening or the closing date for
receipt of initial proposals. Otherwise, the protest shall be filed no later than
10 days after the basis for the protest is known.

(b) GSBCA procedures require that a protester furnish a copy of its
complete protest to the agency official, or the location designated in the
solicitation, or to the Contracting Officer, the same day as the protest is filed
with the Board.

M-5.804-2 EPA Actions Required

(a) The GSBCA procedures state that within one working day after
receipt of a copy of the protest, the agency shall give either oral or written
notice of the protest to all parties who were solicited or, if the solicitation has
closed, only to those who submitted a sealed bid or offer; and written
confirmation of notice and a listing of all persons and agencies receiving
notice should be given to the Board within five working days after receipt of
the protest.

(b) Within 10 work days after the filing of the protest, the agency is
required to file with the GSBCA a protest file. Except where the agency
determines under appropriate authority to withhold classified or privileged
information or information that would give a competitive advantage, the
protest file must include the following:

(1) A Contracting Officer's decision, if any.
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(2) The contract, if any.
(3) All relevant correspondence.
(4) Affidavits or statements of witnesses on the matter under protest.

(5) All documents relied upon by the Contracting Officer in taking the
action protested.

(6) A copy of the solicitation, the protester's bid or proposal and, if bid
opening has occurred and no contract has been awarded, a copy of
any relevant bids and the bid abstract.

(c) No later than 15 work days after the filing of the protest, the
Contracting Officer must file its answer to the Board setting forth its defense
of the protest.

M-5.804-3 GSBCA Authority to Suspend Award

If a protest contains a timely request for a suspension of procurement
authority, the Board will hold a hearing no later than 10 calendar days after
the filing of the protest. The Board will suspend the procurement authority
(DPA) unless the agency establishes that:

(1) Absent suspension, the contract award is likely within 30 calendar
days; and

(2) Urgent and compelling circumstances which significantly affect
interests of the United States will not permit waiting for the decision.

M-5.804-4 GSBCA Hearings and Decision Authority

(a) The Board will hold a hearing on the merits of a protest no later than
25 work days after the protest filing and a decision on the merits of a protest
will be issued within 45 work days after the filing of a protest, unless the
Board's Chairman determines that the unique circumstances of the protest
require a longer period.

(b) The Board is required to conduct such proceedings and allow such
discovery as may be required for the expeditious, fair, and reasonable
resolution of the protest. In making a decision on the merits of protests
brought under this authority, the Board is required to give due weight to the
policies of the protest authority section of the CICA, and the goals of
economic and efficient procurement. The Board may take one or more of the
following actions:

(1) The Board may dismiss a protest the Board determines is frivolous or
which, on its face, does not state a valid basis for protest.
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(2)

(3)

(4)

If the Board determines that a challenged agency action violates a
statute or regulation or the conditions of any delegation of
procurement authority, the Board may suspend, revoke, or revise the
procurement authority of the Administrator or the Administrator's
delegation of procurement authority applicable to the challenged
procurement.

In addition when the Board determines that the agency action
violates a statute or regulation or the conditions of a DPA, the Board
may also declare an interested party to be entitled to the costs of
filing and pursuing the protest, including reasonable attorney's fees,
and bid and proposal preparation costs.

The Board may also order any additional relief which it is authorized
to provide under any statute or regulation in addition to actions

authorized under the CICA, Section 2713.
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EXHIBIT 5-1

SOURCE EVALUATION STRUCTURE

Over $5M Not Exceeding $5M
SSO Head of the As determined by the Chief
Contracting Activity of the Contracting Office
SEB Chairperson! Established only when
Chief of the Contracting requested by the Program
Office Office or SSO. The SSO

TEP Chairperson
BEP Chairperson
Other Specialists
as assigned by SSO

will determine the
organizational levels
of individuals to
serve if convened.

TEP Chairperson (PO)
At least two
other members

BEP Chairperson (CO)
Contract Specialist
and Cost/Price
Analyst

Chairperson (PO)*
At least two
other members

Chairperson (CO)*
Contract Specialist
and Cost/Price
Analyst

1 Head of the Contracting Activity or Designee

NOTES:

SSO--Source Selection Official
SEB-—Source Evaluation Board
TEP--Technical Evaluation Panel
BEP—Business Evaluation Panel

* For procurements valued at $500,000
or less, the PO may be the only member
of TEP, and the CO or contract specialist
the only member of the BEP.
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I.

IL.

I1L.

EXHIBIT 5-2

TECHNICAL EVALUATION SCORING FORMAT

(Example)

Evaluation Criteria

Adequacy of Technical Proposal

a.

b.

d.

e.

Literature search and
investigation methodology

Proposed sources of
information

Plan for assessing the
value of each publication

Correlation of literature to
economic aspects

Presentation of findings

Project Management

a.

D.

c.

d.

Previous experience the
project manager has had
in this type of effort

Company resources
availaole to the project
manager

Proposed plan for use of
personnel resources in
connection with work
performance

Project management
organization

Personnel Qualifications

a.

b.

Technical experience of
principal project staff
related to the project
performance

Educational qualifications
related to the project
performance

Relevant publications
of proposed personnel

Total Score

5-31

Numerical

Weight

200

40

40

40

40

40

100

25

25

25

25

100

35

30

35

Scoring  Individual

Plan Scores

3 24

1 8

3.5 28

3 24

2 16

2 10

4.5 22.5

0 0

2 10

3 21

2 12

3 21
196.5

[=]
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EXHIBIT 5-3

ALTERNATE SCORING FORMAT

PROPOSAL TECHNICAL EVALUATION

RFP NUMBER AND TITLE:

OFFEROR:

EVALUATED BY:

DATE:

MAXIMUM SCORE ATTAINABLE: EVALUATION SCORE:

EVALUATION CRITERIA - SCORING PLAN - SCORE

Value

0

3'5

4.5

Descriptive Statement

The element is not addressed or is totally deficient
and without merit.

The element is addressed but contains deficiencies
that can be corrected only by major or significant
changes to relevant portions of the proposal.

Clarification is required. Final scoring of the
element will be made following limited discussions
or full negotiations if discussions or negotiations are
held with the offeror.

The proposal element is adequate. Overall, it meets
specifications. However, comments should be made
on any perceived weaknesses or on areas in which an
offeror could improve.

Indicates intermediate merit. If used, you must
provide a narrative to explain the distinetion
between values 3 and 4.

The proposal element is good with some superior
features.

Indicates intermediate merit. If used, you must
provide a narrative to explain the distinetion
between values 4 and 5.

The proposal is superior in most features.
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EXHIBIT 5-3 (continued)

INSTRUCTIONS: This form is furnished for your use in evaluating proposals
received in response to the above-cited RFP. Fill in all pages and return to
the Chairperson of the TEP. Be as thorough and explicit as possible in your
responses. Your professional evaluation of the proposal's responses as required
by the Statement of Work, technical proposal instructions, and technical
evaluation criteria. Specify strengths and weaknesses for each evaluation
criterion. If you have questions concerning any proposal, please contact the
Chairperson. For each of the criterion listed below, indicate in what ways the
proposal does or does not meet acceptable standards, and assign a value from
the scoring plan.

I.

ADEQUACY OF TECHNICAL PROPOSAL - Maximum of 200 Points
a. Literature search and investigation methodology - 40 points.

Comment on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)

b. Proposed sources of information - 40 points.
Comments on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)

c. Plan for assessing the value of each publication - 40 points.
Comments on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)
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EXHIBIT 5-3 (continued)

d. Correlation of literature to economic aspects - 40 points.
Comments on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)

e. Presentation of findings - 40 points.
Comments on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)

IL. PROJECT MANAGEMENT - Maximum of 100 points.
a. Previous relevant experience of the project manager - 25 points.

Comments on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)
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EXHIBIT 5-3 (continued)

b. Company resources available to project manager - 25 points.
Comments on strengths and weaknesses:
Sceoring Plan Value: Score:

Page Number(s)

c. Proposed plan for use of personnel resources - 25 points.
Comments on strengths and weaknesses:
Seoring Plan Value: Score:

Page Number(s)

d. Project management organization - 25 points.
Comments on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)
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EXHIBIT 5-3 (continued)

IlI. PERSONNEL QUALIFICATIONS - Maximum of 100 Points
a. Staff technical experience in relation to project - 35 points.

Comment on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)

b. Educational qualifications of personnel - 30 points.
Comments on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)

e. Relevant publications of proposed personnel - 35 points.
Comments on strengths and weaknesses:
Scoring Plan Value: Score:

Page Number(s)
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EXHIBIT 5-3 (eontinued)

SUMMARY RATINGS

Points Possible Value Score
I. Adequacy of Technical Proposal 200
a. Literature Search 40
b. Information Sources 40
¢. Assessment Plan 40
d. Literature Correlation 40
e. Presentation of Findings 40
IIl. Project Management 100
a. Experience of Project Manager 25
b. Available Resources 25
c. Personnel Resources 25
d. Management and Organization 25
IlI. Personnel Qualifications 100
a. Staff Technical Experience 35
b. Educational Qualifications 30
c. Publications 35

TOTAL SCORE

RECOMMENDATION

Technically Acceptable Technically Unacceptable

Conditionally Acceptable

Signature Date
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EXHIBIT 5-4
OPTIONAL SCORING PROCEDURE

PROPOSAL TECHNICAL EVALUATION

RFP NUMBER AND TITLE:

OFFEROR:

EVALUATED BY:

DATE:

MAXIMUM SCORE ATTAINABLE: EVALUATION
SCORE:

GENERAL COMMENTS:
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TITLE OF CRITERION:

EXHIBIT 5-4 (continued)

(ASSIGNED WEIGHT (in points)

% Value Descriptive Statement

0 0 The element is not addressed, or is totally
deficient and without merit.

20 1 The element is addressed but contains
deficiencies that can be corrected only by
major or significant changes to relevant
portions of the proposal.

40 2 Clarification is required. Final scoring of the
element will be made following limited
discussions or full negotiations if discussions
or negotiations are held with the offeror.

60 3 The proposal element is adequate. Overall it
meets specifications.

70 3.5 None.

80 4 The proposal element is good with some
superior features.

90 4.5 None.

100 5 The proposal is superior in most features.
(Score: % of Assigned Weight )

Comments:
5-40
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EXHIBIT 5-5
EPA FORM 1900-28

CONTRACTING OFPICER’S EVALUATION OF CONTRACTOR PERFORMANCE
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EXHIBIT 5-5 (Continued)

INSTRUCTIONS
Prepage .n luplicate and distribute zs fullows:

Orgind %0 Be furwarded ta Headquarters. Contractur Relauons Section (PM-214), Washington, D.C. 20450,
Second Jopy ‘0 be recauned by Contractiag Otficer for Contract File.

Tie falowing gu.delines are 0 be used by the contracnng Otiicers responsible 1n the prepacicion of the form at the
semplenor ot the rechnwal chuse 2ad/or acieptance of the iinat end produce of :he contract. The witormation s to be
accuraze, 18 it wall ruvide (o program att persoanel or inyone ise wn the :gency an orderly :nd umcorm mezhed of
decermimirg 1ad recoedung the effectiveness of contractors . meezing therr contractual commitments tor future coasid2sation
& sentract awaeds  Tiie .nrormacion wiil be riled ta che contrace (ile. and with the contra tor’s bidders spplicaton nle The
Conzracting Otficer’s business saung of the contractor and the Project Ottiver’s tecnnical ~anng w il be 2ntered on the
utemated idders ust 2y the Contractor Relattons Sewtion. All items have been numbered tu 1dentuy speutliv astructions
45 they pertamn 0 individual 1tems.

Rate Cuntractor i areas hsted below by cucling one ot the *ullowmng:

€ iExcullent). VG (Very Good). A (Averager P 'Psorr. ar U (Uasacesiaciory)

Provide 2 detuled narrative or background material the rating s based on. Attach additional shcets. ¢ 1eusssazy, 10 proviae
detaled narratve.

ITEMIS)
PCLLOWING I1TEMS TO B8 PILLED IN 3Y THE CCNTRACT AOMINISTRA TOR RESPONSIBLE FOR "HE CONTRAST
{thrud  Self-explanatory. 7
H Acrivity respunsibie tor the project such as. Washington. D.C.. RTP. Cincianati: Resion No. or Laboratory.
) Seif-explanatory
TLLOWING I1TIMS TO BE MLLEID IN BY THE COGNIZANT CONTRACTING QFFICER
7rhru 14 Self-explanatory.

&) State reasons fur contractor delays. request for extension of ume, etc.. Statement should .lanfy whethes contractor
or government was responsible for delays.

L) Was Contractor's estimate close to the government sstimate” Did contractor submit 3 lc.w 9id for the surpose of
huying 1n? Number of’ overruns and reasons for this, and ratio of addional funding under limutatton 3 cost
pmvision to vnginal estumated cost.

17 [nformauion desired on contractoc’s admunustrative sificiency. contractor’s cuoperation. ethial onduct. Additional
factors to be conswdered are cooperauveness of comoany officials, general atucudes of company personasi .ontracted.
abiiiues of persannei assigned to the project. contracior’s artenucn to detads o contrace.

18 thru 21 Self-explamatory.
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CHAPTER M-6.000
CONTRACT ADMINISTRATION

M-6.100 Initial Steps in Managing Contracts After Award

M-6.101 Reviewing the Contract

(a) The first step of contract administration is to review the
requirements and specific obligations set forth in the contract. The Statement
of Work (SOW) or the contract specifications contain the details of these
requirements and obligations. It is important to note that although the Project
Officer may have written the SOW or specifications it is imperative that the
Project Officer review the entire contract package in order to properly
discharge his/her responsibilities as a Project Officer.

(b) It is a fundamental rule of contract law that the obligations of the
parties (in this case, the contractor and the Government) are established and
governed by the language of the contract. During negotiations, the parties
may have made various proposals and counterproposals, but what actually
governs is precisely what was agreed to by both parties in the contract. The
final written contract is assumed to be exactly what the parties agreed to.
The words of the contract are taken to mean exactly what they say. If one of
the parties has intentions contrary to what is contained in the words of the
contract, that intention has no legal effect. What governs is what the
contract actually says, not what was meant to be said.

(c) The PO is concerned with determining what are to be the final results
and should review the contract along these lines. The Contracting Officer or
the PO must require the contractor to do that which is provided for in the
contract, within the level of quality provided for in the contract.

(d) Contracts for equipment or supplies are usually straightforward with
regard’ to quality levels. The contractor delivers the items called for, they are
inspected, and either accepted or rejected. In cases where the contract is for
services or research, the determination of results is much more complex. The
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Government is acquiring the effort of the contractor; there is a need to know
what kind of effort has been purchased, what the required result should be, and
what quality standards have been incorporated into the contract.

M-6.102 Preparing a Contract Administration Checklist

(a) A checklist should be made by the PO for each of the major tasks
included in the contract. The tasks should be outlined in the SOW or in a
schedule of major tasks. If the SOW is of general nature, it will be necessary
to do some analysis to determine what specific tasks will be required for
contract completion.

(b) This checklist serves three purposes:

(1) As a baseline for project management;

(2) As a simple reminder sheet for monitoring contract completion; and

(3) As an aid in post-award orientation.

(c) The PO should list the important administrative requirements for
each task required by the contract. They include administrative duties,
Government obligations, deliverables, inspection requirements, deadlines, and
payment provisions. The list should be simple and easy to use, yet it must be
complete and provide a basis for efficient contract administration. The
step-by-step preparation of the checklist is discussed in detail below.

M-6.102-1 Required Work

(a) In identifying the work the contractor is legally obligated to perform
under the contract, certain documents describing the contractor's job may
have been made a part of the contract by the device of "incorporation by
reference."” This is necessarily done where selection of the contractor was
based (in part, at least) on the merit of the technical approach the contractor
proposed. In many cases, these documents are not actually attached to the
contract but may be obtained from the Contracting Officer. Such materials
might be:

(1) Detailed specifications that describe characteristics of what the
contractor is to provide.

(2) Contractor's proposal that describes features of what was proposed.
It would include what was to be provided by the contractor and its
approach or method.

M-6.102-2 Deadlines or Timeframes

The deadline or timeframe in which each task is to be accomplished
should be established. Where continuing services are required, the frequency
of delivery and beginning and ending dates should be noted. Tasks that must
be accomplished before others can go forward must be highlighted. Any
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"slack" in the timeframes and absolute deadlines should be specially noted.
When the contract specifies a number of days, weeks, months, etc., from date
of award the Project Officer should convert to specific calendar dates.

M=-6.102-3 Deliverables

Identify and examine the deliverables called for in the contract. These
may not be the same as the tasks. For example, the contractor may be
required to investigate the effect of extreme heat on a metal. That would be
the task. However, the deliverable might be samples of the metal or a report
on the testing, or both.

M-6.102-4 Administrative Duties and Persons Responsible

(a) Identify and list the Government's major administrative duties and
determine the person or persons responsible for each. This step is important
when the contract has any of the following features:

(1) The contract requires Government action for quality assurance.

(2) The contract requires extensive inspection or testing before
acceptance or approval by the Government.

(3) The contract requires the Government to furnish certain property or
information to the contractor.

(4) The contractor is required to perform work or deliver at more than
one location or at more than one time.

(5) The contractor is providing services or products that benefit several
offices, divisions, or agencies.

{(6) The Contractor must coordinate activities with several offices,
divisions, or agencies.

(b) Where administrative responsibility is not clearly spelled out in the
contract, program personnel should coordinate with the Contracting Officer to
assure that their roles are clearly defined and understood, that Government
obligations will be carried out properly, and that the contractor's efforts will
be fully monitored.

M-6.102-5 Testing, Inspection, and Quality Assurance Requirements

Special requirements for testing, inspection, and quality assurance in a
contract almost always impact costs because the Government is in effect
buying the extra effort from the contractor that is needed to perform these
functions. Since it is the responsibility of the PO to ensure that the
Government gets what has been purchased, enforcement of these requirements
is important. The PO should examine the contract and note any special
testing, inspection, or quality assurance requirements to the appropriate task.
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In particular, the Project Officer should pay careful attention to the
quality assurance requirements as documented in the Quality Assurance
Project Plan. The QA Project Plan will be incorporated in the contract at the
time of award if the plan has been submitted as part of the technical
proposal. If the QA Project Plan is a contract deliverable, the Contracting
Officer may incorporate the plan in the contract by issuance of a change
order. Any substantive revisions or additions to the QA Project after
incorporation in the contract must be accomplished by a change order. It is
the PO's responsibility to ensure that the contractor maintains a current QA
Project Plan. All substantive changes require the approval of the PO and the
QA Officer in the same manner as the review and approval of the QA Project
Plan when submitted originally.

M-6.102-6 Government Obligations

(a) It is important to determine the obligations of the Government
because just as the Government pays more for special requirements, it pays
less when it undertakes certain responsibilities. For example, the contract
may state that the Government will furnish certain property
(Government-furnished property, or GFP) or information to the contractor. If
such GFP or information is not provided within the timeframe stated in the
contract, the contractor may have an excuse for a delay in performance or
may have a basis for a monetary claim against the Government.

(b) Each obligation of the Government should be listed next to the
associated task of the contractor. The Government person or persons
responsible for respective obligations should be listed as well.

M-6.102-7 Payment Provisions

The last step is to examine any contract provisions relating to payments.
If progress payments are authorized, determine when and under what
conditions the progress payments may be made. Where partial payments are
authorized, they should be noted and the conditions for such progress payments
indicated. Partial payments are usually associated with accomplishment of
major tasks. For example, in the case of a contract for a study, payments may
be authorized after various required interim reports are delivered. It must be
kept in mind that there is a danger in the use of this technique. (The
Contracting Officer will give the procurement extensive consideration before
it is used.) The danger is that each report delivered is a priced item in the
contract. When inspected, accepted, and paid for, there is no recovery. Often
Project Officers view the payment as interim or of a progress payment nature
and if the contractor does not perform, the funds will be recovered. This is
not true! The technique discussed above is no different from a contractor who
has partial payment provisions in a contract to purchase 100 desks. If 5 are
shipped, inspected, accepted, and paid for, there is no recovery, barring fraud
or latent defects.
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M-6.103 Post-Award Orientation Conference

(a) Once the contract administration checklist has been prepared and the
contract has been reviewed, it is often of value to hold a post-award
orientation conference. A conference will help ensure that all portions of the
contract are clearly understood and that all parties are certain as to their
obligations.

(b) The fundamental task of the Government contract administators is to
ensure that the contractor performs the contractual obligations. Post-award
orientation can be a useful device for enhancing good contractor performance
by:

(1) Increasing assurance that the contractor understands what the
contract requires;
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(2) Clarifying the roles of Government personnel who will be
administering the contract;

(3) Clarifying the contract administration procedures to be used.

M-6.103-1 Determining the Need for a Conference

(a) When it is determined that the contractor may not have a clear
understanding of the scope of the contract, its technical details, or the rights
and obligations of the parties, an orientation conference may be held. If the
potential problem areas do not warrant a full conference (for example, if the
procurement is relatively simple), the same effect may be achieved by simpler
means such as a letter to the contractor.

(b) Factors used in determining the need for a conference include:

(1) The relation of the contract to other programs or needs;

(2) Technical complexity;

(3) Urgeney of the delivery schedule;

(4) The contractor's record of past performance;

(5) The nature and extent of any pre-award survey that may have been
conducted; and

(6) The contract type and its dollar value.

M-6.103-2 Preparatory Steps

(a) After the need for a conference has been established, the
Contracting Officer or designated representative (usually the PO) must take
certain preparatory steps. These are (i) conducting a preliminary meeting of
Government personnel, (ii) setting a time and place for the conference, (iii)
notifying the participants, (iv) preparing an agenda, and (v) appointing a person
to chair the conference.

(b) At the preliminary meeting of Government personnel, a detailed
page-by-page review of the contract and the SOW should be held to determine
all of the Government required actions, assure that all Government personnel
fully understand their respective responsibilities in administration of the
contract, and establish a full understanding and common position with respect
to both the contractual delivery requirements and contractor responsibilities.
At this time, all delivery dates that have been specified in the contract as a
period of time "after date of contract award" should be converted to calendar
dates for purposes of discussions with the contractor.

(c) The contract administration checklist should be utilized as a basic
guide fo this review.
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(d) Everyone participating in the preliminary meeting should know that
all aspects of contract administration depend upon a complete understanding
of the SOW and/or specifications. While the contractor is primarily
responsible for understanding the work requirements, it is encumbent upon the
Government to make correct interpretations of the technical documents in
that they are required for evaluating performance and determining the
responsibility for any variation from what is intended. The assumption that
the Government understands its own requirements is not always valid.
Specifications sometimes are ambiguous and that is not always uncovered until
after work has started. Requirements for placing a square peg in a round hole
are not unheard of in Government contracting. Many times, neither the
Government nor the contractor is aware of the practical impact of the
requirements until after the work has begun.

M-6.103-3 Agenda

An agenda for the conference should be created that covers all items that
need clarification or discussion with the contractor to avoid misunderstanding
and to facilitate contract administration. These items might include:

(1) Special contract provisions;

(2) Reporting requirements;

(3) Specifications or other work requirements;

(4) Quality control and testing/inspection requirements;

(5) Monitoring and measuring contract progress;

(6) Billing and payment procedures; and

(7) Deliverables and delivery dates.

M-6.103-4 Conducting the Conference

(a) The Contracting Officer, or assigned representative, and technical
personnel should attend the conference for the Government. Similar
contractor personnel should also attend. It must be pointed out at the start
that the conference purpose is to explain and clarify contract requirements
and not to make any changes to the contract. If a change is necessary, the
nature of the proposed change and its extent should be clearly identified and
made by the Contracting Officer. The other Government personnel are there
to generally provide information, and not to direct the contractor. The limits
of their authority should be made clear to the contractor.

(b) It is recommended that a checklist be used to ensure that all
essential items are covered during the conference. Each item should be
discussed to the extent necessary to be sure that everyone has a full
understanding of the rights and responsibilities of the parties.

Second Edition
April 1984



M-6.103-5 Establishing Administrative Authority

(a) The contractor should be informed of the authority of the Project
Officer and the Project Officer's contract monitcrs, if any, who are assigned
to the administration of the contract. This can best be done by giving the
contractor a copy of the letter from the Contracting Officer to the PO which
defines the authority of the Project Officer. The Government should be
advised of the authority of the contractor's personnel.

(b) The contractor must be made aware that the Government is not
bound to make contract adjustments as a result of actions taken by either the
PO or his monitors, unless such action has been specifically authorized in the
letter of designation or by the contract. Such a statement may be viewed by
some as undercutting the authority of the PO. However, it is not the case.
The statement is made to protect the PO from potential personal liability in
the event the contractor takes actions or incurs costs outside the scope of the
contract based upon what seemed to be the authority of the PO.

(¢) As part of the discussion of authority, contractors should be
instructed on the proper routing of correspondence. They must be informed
that technical matters should be addressed directly to the PO, whereas
matters pertaining to questions of fact on the terms and conditions of the
contract must be sent directly to the Contracting Officer. Unless the
contract states otherwise, the contractor should be requested to identify all
correspondence with the applicable contract number and to identify the
appropriate paragraph number(s) of the contract to which reference is made.

M-6.103-6 Assuring Project Quality

(a) A very important aspect of work to be performed is the quality
assurance/quality control (QA/QC) program the contractor intends to utilize.
The contractor's reports, submittal requirements, and the Quality Assurance
Project Plan (QAPP) form the baseline upon which the contractor's results
may be compared for acceptablility with respect to technical and data quality
objectives. The QAPP should provide for efficient and systematic inspection
of all work to be performed, and for effective corrective actions when needed.

(b) The Government's inspection plan is somewhat more limited than that
of the contractor. Accordingly, the Government must be satisfied that the
contractor's QAPP and other appropriate reports to the PO will result in the
required level of data quality. The Project Officer should routinely receive
copies of all contractor inspections, internal audits, guidelines, checklists, and
instructions to contractor personnel. The contractor's QAPP must be
acceptable to the Government; after suitable review and analysis, the
Government should advise the contractor in writing of its acceptability. The
QAPP review shall be done by the Project Officer and the Quality Assurance
Officer (or his or her designee). The approved QA Project Plan must be made
a part of the official contract in order to be binding on the contractor. Any
revisions to the QA Project Plan will require the approval of the PO and the
QA Officer.
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(e¢) The Statement of Work should also provide that one or more on-site
EPA quality assurance technical systems (qualitative) audits may be performed
during the project duration. These external quality assurance procedures will
be performed by the EPA Quality Assurance Officer or by his or her
independent third party deisgnee. Selection of the specific areas of focus for
systems audits will be commensurate with the scope and needs of the program.

(d) In addition to the above, the Statement of Work should provide that
contractor participation in one or more EPA (quantitative) performance audits
may be required during the project duration. The purpose of these
performance audits will be to assure and document that data quality meets
project objectives. Performance audit techniques could involve the use of
reference materials of known composition or value and/or split samples for
independent analyses, independent calibration checks on individual system
components, and/or the use of colocated samplers. A complete record of
testing information (including printouts graphs, calibration charts, and all
other pertinent information used to arrive at the reported results) shall be
submitted with test results.

M-6.103-7 Contractor Responsibilities

It is important that contractor personnel leave the conference with a full
understanding as to their responsibilities with respect to the contract. These
include responsibilities in managing the work effort, safeguarding GFP,
meeting the provisions of the contract, and any other specific items contained
in the contract.

M-6.103-8 Conference Report

A report of the conference should be written and sent to all persons who
attended. It should cover factually all items discussed at the conference and
identify any actions to be accomplished and timeframes, if any.

M-6.103-9 Orientation of Subcontractors

Any subcontractors must be oriented by the prime contractor. It is the
responsibility of the prime contractor to see that all subcontractors have all
required instructions, interpretations, and understanding of the prime contract
to properly perform their work. If necessary, the Government may have
representation at any subcontractor orientation conference, but should
coordinate this with the prime contractor.
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M-6.200

MONITORING THE CONTRACT WORK

M-6.201 Introduetion

Whenever the Government contracts for goods and services it is most
interested in obtaining the following performance elements from the
contractor:

(a)
(b)
(e)
(d)
(e)
(f)

Delivery of the specific items called for in the contract;
Avoidance of waste of time and/or money;

Performance that increases the benefit of the contract;
Good quality;

Performance in a timely fashion; and

Performance within the budget

The following sections of this Chapter discuss what measures a Project

Officer can take to ensure that the Government obtains these performance
elements.

M-6.202 Relationship Between Contract Type and Contract Administration

and Monitoring

There are over a dozen types of contracts noted in the FAR. Each type of
contract establishes a different relationship between the parties and requires a
different approach to contract administration.
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M-6.202-1 Cost Responsibility: Fixed-Price vs. Cost-Reimbursement

(a) Contracts vary as to the degree and timing of contractor
responsibility for the cost of performance and the amount and type of profit
incentive contained in the contract. Contract types may be listed in
decreasing order of contractor responsibility for cost performance. The
contract type with the least contractor responsibility for the cost of
performance is the cost-reimbursement type contract where the fee is fixed.
At the other end of the spectrum is the firm fixed-price type of contract,
where the price to the Government is fixed, and the contractor has maximum
responsibility for cost of performance.

(b) All fixed-price completion contracts require the contractor to
guarantee performance of the work for a fixed price, while the
cost-reimbursement completion contract only requires the contractor to use
its best efforts to perform the work, while being paid all allowable, allocable,
and reasonable costs up to a ceiling, plus a fee, if provided for. There are
various types of contracts that combine features of these types of contracts.

(c) Some interesting comparisons can be made between the payment
provisions used in these two contract types. In a fixed-price contract, a fixed
amount will be paid for all the work to be performed, whereas a
cost-reimbursement contract provides for an open amount of funds up to a
ceiling which may not be exceeded except at the contractor's risk. If work is
performed for less than what the cost estimate is the contractor will be paid
the lesser amount. Where the work cannot be performed at the estimated
cost, the Government has several options [see M-6.208-3(c)].

M-6.202-2 Cost Responsibility: Risk and Administrative Oversight

(a) Cost responsibility is considered in terms of risk and uncertainty.
Where there are many uncertainties and a high degree of risk, it is reasonable
that the Government assume some portion of these risks and uncertainties. If
predictable risks and few uncertainties exist, then it is reasonable to expect
the contractor to bear the major brunt of the risks.

(b) The degree of contract oversight by the Government is directly
related to the assumption of risk by the Government. The greater the risk, the
greater should be the Government's oversight of the contractor's
performance. This is the basis for the different administrative levels of
activity with respect to different types of contracts.

M-6.203 Socioeconomic Programs Affecting Contracting

(a) The volume of Government contracting in economic terms provides
an opportunity to achieve certain national social policies. This is
accomplished by including clauses in contracts for advancing certain social
objectives, including:

6-10
Second Edition
April 1984



(1) Establishing fair wages and working conditions;

(2) Establishing fair employment practices;

(3) Promoting small and small disadvantaged business firms;

(4) Protecting the environment;

(5) Encouraging humane treatment of animals;

(6) Promoting domestic business and the economy;

(7) Reducing unemployment and providing training and job opportunities;
(8) Promoting effective use of resources;

(9) Rehabilitating the handicapped and/or prisoners.

(b) Many complicating factors are introduced to the procurement process
by these socioeconomic objectives [see M-3.106-8(e)). Agencies must
determine which regulations apply to a proposed contract, compliance status
of the successful bidder, and wage determinations in bid solicitations.
Consideration of these factors requires the allocation of personnel and
resources to conduct investigations, make reports, and keep records. From a
contract administration perspective, the socioeconomic program which has
significant contract monitoring implications is the Socially and Economically
Disadvantaged Business Program operated by the Small Business
Administration, commonly referred to as the "8(a) Program."

M-6.203-1 Considerations in Monitori Contracts Awarded Under
Section 8(a) of the Small Business Act

(a) Under Section 8(a) of the Small Business Act, the SBA is authorized
to contract with Federal agencies and then to subcontract the work to socially
and economically disadvantaged small businesses. Any type of service may be
contracted for under the 8(a) program.

(b) SBA delegates the administration of 8(a) subcontracts to the
procuring agency, which gives rise to certain differences in contract
administration of these 8(a) subcontracts. For example, supplemental
agreements or other changes must be accomplished by two changes: one with
the SBA prime contract, and the other between the SBA and the
subcontractor. POs must take care in "suggesting" changes to 8(a)
subcontractors; 8(a) firms are often inexperienced and may incorrectly
interpret suggestions, which in turn could lead to claims against the
Government for constructive changes.

M-6.203-2 Payment

8(a) contracts may call for advance payments since these small businesses
often do not have the cash flow to finance their contracts to completion or
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until receipt of progress payment. Most other types of contracts do not
provide for advance payments. POs should always remember to expedite
payment requests for small business contractors to avoid disruptions in
contractor performance caused by cash flow problems.

M-6.203-3 Termination

The 8(a) subcontractor is subject to the termination clauses contained in
the prime contract with SBA. However, independent exercise of the
termination right by the agency is restricted. Normally, the SBA will try to
reach an agreement to modify the requirements of the contract to avoid
termination. If this fails, the agency may actually terminate the contract
with SBA, who cannot be held liable for any excess costs or repurchase. If this
occurs, SBA in turn will terminate the subcontract.

M-6.203-4 Role of the Project Officer

(a) Assisting the subcontractor to become a viable business firm is a
special responsibility in the administration of an 8(a) contract. This
responsibility may, at times, be in conflict with the responsibility to assure
performance on the contract.

(b) While assuring successful performance under the contract may
require a special effort by the PO, this special effort may result in a better
product or service than might otherwise have been obtained. In addition, the
legality of "sole sourcing" to an 8(a) firm allows the PO to gain the benefits of
their special efforts on follow-on or succeeding contracts.

M-6.204 Role of the PO in Assuring Performance of Required Work

(a) Performance assurance is key to the contract administration function
and agencies rely on the PO to carry this out. POs can make a contribution of
the highest value by reviewing and carefully considering the information on
the contractor's work in process and by taking intelligent steps as
appropriate. Project Officers cannot assume that all contractor personnel are
familiar with the terms of the contract. While some personnel may become
familiar with the SOW through involvement in the proposal preparation, they
may not always be the people who are assigned to work under the contract.
When they are actually working on the contract, they may have subordinates
who are not as familiar with the contract terms. On long jobs, personnel
turnover may make this problem worse.

(b) In cases where all contractor personnel are familiar with the SOW,
there is sometimes a temptation to cut a corner or provide what appears to be
just as good as what was called for in the contract. Under the stress of time,
items may "fall between the cracks." Specific characteristics or elements
may be overlooked in both the work effort and progress reports.

(c¢) Accordingly, it cannot be assumed that the contract effort will be
performed exactly as required. Government personnel must actively oversee
the work effort and monitor the contractor's performance with the objective
of assuring that such performance meets the requirements of the contract.
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(d) History has shown that when the PO does not or cannot devote
adequate time to determine what is actually being done under the contract,
the results can be disastrous. The Project Officer is the eyes and ears of the
Contracting Officer and as such must be aware of the responsibility of
assuring that the work performed is exactly in accordance with the minimum
terms of the contract.

M-6.204-1 Step One: Determining Contractor Obligations

(a) The contract should be reviewed to determine the exact obligations
of the contractor. The SOW states these obligations. In some contracts, task
orders are used to initiate contract performance. The PO must examine the
description of work in each task order so that the contractor's obligations can
be listed and monitored.

(b) The Project Officer must keep track of any change orders issued by
the Contracting Officer under the Changes clause of the contract. These are

legally effective in changing the desecription of work to be done and,
accordingly, the obligations of the contractor.

M-6.204-2 Step Two: Learning and Monitoring What the Contractor Is
Doing

The Project Officer must take action to know what the contractor is
actually doing and plans to do. Contractor's plans must be reviewed with
respect to the SOW to assure that misdirected efforts are avoided.

M-6.204-2(a) Post-Award Orientation Conference

This conference is very useful for review of the terms of the contract,
determining what the contractor plans to do, avoiding any misunderstanding of
contractor obligations, and establishing a full understanding of what is
expected of the Government.

M-6.204-2(b) Reviewing the Contractor's Work Plan

The contractor's plan of work may be part of the proposal or may become
available after the contract has been awarded. The PO should review the
contract to see if such a plan is required, and if so, see that it is submitted as
required. If such a provision is not in the contract, and the PO believes it is
important, then the Contracting Officer should be consulted with regard to a
change to the contract requiring submission of such a plan. Work plans are key
tools in monitoring a contractor's performance.

M-6.204-2(c) Monitoring by Inspection

(1) Inspection clauses in the contract give the Government the right to
inspect and test the work performed under the contract. This right is
standard under Government contracts; it is derived from the concept
that the Government has the right to determine if the goods or
services offered are what was ordered. This right can be exercised at
any-stage and place of work performance.
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(2)

(3)

(4)

Inspection of the contractor's work involves the use of spot checks,
scheduled inspections, random sampling, user reports, and periodic
review of the contractor's quality assurance and control programs.

The need for inspection will vary from case to case and is dependent
upon the nature of the work being performed, the contractor's past
performance history, and the criticality of the work performance. If,
for example, a contractor has an outstanding quality assurance
program and performance levels, the amount of monitoring may be
reduced.

The decision of whether or not to use inspections as the main tool for
monitoring performance is dependent upon many factors, including:
type of work, type of contract, place of performance, and feasibility
of performing inspections. Production of standard, "off-the-shelf"
items under fixed-price contracts may require lower levels of
monitoring, whereas cost-reimbursement type contracts frequently
require a high level of monitoring. Careful attention to the
monitoring and inspection levels required is a key responsibility of
the PO.

M-6.204-2(d) Monitoring through Progress Reports

(1)

(2)

(3)

The use of contractor's written progress reports can be of significant
help in providing a picture of work progress under the contract. The
PO is responsible for ensuring that the contractor complies with
reporting provisions. When reports are part of a contract, they have
been included in the contract price or cost. Accordingly, the Project
Officer should ensure that the Government gets exactly those reports
required, in the time frames provided for, and in the detail required.
Care should be taken not to require extra reports above contract
requirements, as they could lead to a claim against the Government
for increased costs.

Information required by the Project Officer is important in
evaluating progress and for making management decisions relating to
the contract. However, although the information flow provided must
be adequate to the requirements of the Government, it should not be
so detailed and involved as to create unnecessary administrative and
financial burdens on the contractor. Additionally, the Government
personnel assigned to review the contractor's reports must be capable
of assessing the included information.

Often the contractor is reluctant to make certain information
available. This is caused by a tendancy to withhold "bad news" or
information that may indicate that the contractor is having
problems. Contractors generally believe that things can be worked
out given a little time. Both the contractor and the PO must
remember that the reason for progress reports is to enable the
Government to determine whether the contract is being performed
properly. Accordingly, it is vital that the PO ensure the timely
submission of progress reports from the contractor and review the
reports with great care.
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(4) The Project Officer must be aware of his or her responsibility to
verify what is said in the reports, especially if they appear to be
written in general terms. The PO can accomplish this by requesting
copies of designs, results, drafts, or other data that should be
available, if the reports are accurate. There is always the possibility
that lower level employees of the contractor may have misled,
intentionally or not, their supervisors who then approve a report
indicating greater progress than that which has actually been made.

M-6.204-3 Step Three: Taking Appropriate Action to Enforce Any
Contract Requirement Not Being Met

(a) When a Project Officer discovers that a specific contract
requirement is not being met by the contractor, he or she should call attention
to the discrepancy and seek a voluntary commitment by the contractor to take
remedial action. In such a case, the PO must take appropriate follow-up
action to ensure that remedial action is taken.

(b) In cases where the contractor disputes the existence of the
discrepancy, claiming the requirements of the contract are, in fact, being met,
the PO should determine the grounds for the contractor's claim. At the same
time, the Contracting Officer must be kept informed of the situation. If the
contractor's position is clearly not reasonable, the Project Officer should
inform the Contracting Officer in writing.

(e) The PO's primary job is to ensure that the contractor performs what
the contract calls for. The Project Officer must not direct the contractor to
do anything beyond or at variance with what is in the contract. If so, such
direction would violate the limit placed on the PO's authority which is:

The Project Officer is not authorized to make any
changes under the contract which alter, in any way, the
requirements of this contract, the contract price,
contract terms, or conditions.

(d) If the contractor refuses to comply with the direction of the PO, or

asserts that the direction is without authority, the matter must be referred to
the Contracting Officer.

M-6.205 Role of the PO in Assuring Most Beneficial Performance

In many types of contracts, the description of work is of a broad and
general nature. The contractor can satisfy the requirements of the contract in
a number of ways. It is important for the PO to recognize that he or she will
be concerned with directing the effort so that maximum results are achieved.

M-6.205-1 Monitoring Performance

The most important thing the PO can do is know what the contractor is
doing and where the contractor is heading. This is the best way to assure that
performance can be directed to proceed along lines that are beneficial.

6-15
Second Edition
April 1984



M-6.205-2 Provisions of the Technical Direction Clause

Contracts that deal with new lines of inquiry or cover areas where new
directions may present themselves as work unfolds (usually
cost-reimbursement type contracts) often contain a provision for Government
guidance of the contractor's effort: the Technical Direction clause. When
several approaches are available, but some appear more useful than others,
and all fall within the requirements of the contract, the PO may provide
technical direction as to which area or line of approach is to be undertaken.
Such direction may be provided only if it is within the agreed description of
work and changes neither the description of work nor the contract.

M-6.205-2(a) Contracts Having a Technical Direction Clause

Technical direction should be coordinated in advance with the contractor
and reduced to writing, with a copy to the Contracting Officer. If the
contractor thinks the technical direction requires work that is above or beyond
that which is required by the contract, the matter must be referred to the
Contracting Officer.

M-6.205-2(b) Contracts Without a Technical Direction Clause

Even though a fixed-price contract is without a technical direction clause,
such direction may, under unusual circumstances and with the consent of the
Contracting Officer be given. Usually, contracts for research are of a
cost-reimbursement type (contractor is compensated for all allowable,
allocable, and reasonable costs for work within the contract task or work
description), and consequently, the contractor is willing to undertake a line of
effort at the direction of the Government. However, because of the nature of
a fixed-price contract (the contractor assumes all cost risk of performance) it
is not advisable to provide technical direction without a contact provision.
Technical direction in fixed-price contracts often lead to constructive
changes. In addition, the fixed-price contractor may not be willing to follow
such direction, if the contractor believes it will increase costs and reduce
profits.

M-6.206 Role of the PO in Assuring Quality

(a) It is the responsibility of the Project Officer to define the data
quality objectives (DQOs) for the work to be performed consistent with the
Statement of Work in the contract. The quality of the contractor's work
should reflect the DQOs established. This is critical if the defensibility of the
results is to be documented and known.

(b) Contracts for supplies can usually specify the physical attributes that
will result in an acceptable product. Contracts for services, particularly those
involving creative work or investigations, typically cannot describe specific
attributes of the final result. Quality control in services contracts can best be
monitored by monitoring both the personnel assigned to the work and the
methods used by the contractor as the work progresses.
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M-6.206-1 Monitoring Contractor's Work

(a) The quality of a study or analysis depends to a great extent on the
methods used. The validity of the conclusions may be suspect if the
contractor failed to take into account all data or relevant factors. Interim
conclusions that are suspect may seriously undermine all follow-on efforts
resulting in a total waste and possible requirement for a new start.

(b) Generally, in R&D type contracts, the PO is responsible for
continuous monitoring of the contractor's efforts, as they progress, in order to
assure satisfactory quality of work performed. This does not mean taking
charge of the contractor's work effort. It does mean:

(1) Clearly defining the technical and data quality expectations or
objectives to be achieved;

(2) Using technical expertise to identify contractor actions or lack of
action that affect the quality of the work;

(3) Identifying and calling the contractor's attention to deficiencies;
(4) Keeping well-informed of what the contractor is doing;
(5) Working out appropriate action to remedy deficiencies.

M-6.206-2 Monitoring Contractor's Personnel Assignments

Quality of the contractor's output is dependent upon the competence of
its personnel. In many cases, the best way to assure quality of work performed
is to assure that personnel with the necessary capabilities, qualifications, and
experience are assigned to the work effort. This is true in contracts for
services calling for creative or conceptual development or analysis. However,
POs should never appear to act as the contractor's personnel department.
These functions are the contractor's, not the Government's. The Project
Officer's role is one of review and working with the contractor to remedy any
inadequacies. The PO should review the contract to see what has been agreed
by the contractor along these lines.

M-6.206-2(a) Key Personnel Clause

(1) A Key Personnel clause may be included in a contract to assure that
the work is performed or managed by personnel with the proper
qualifications. In this clause, the contractor:

(i) Promises to assign to the contract work certain named indivi-
duals (sometimes indicating the capacity in which each will act);

(ii) Promises not to remove or divert any of the named "key person-
nel" from the contract unless the Contracting Officer consents.

(2) Through monitoring, the PO can assure that key personnel have not
been removed or diverted from the contract work and that their level
of effort is as required for satisfactory contract performance. Key
personnel should be working in those capacities that were indicated

by the contractor.
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M-6.206-2(b) Monitoring Assignment of Non-Key Personnel

(1) The competence of non-key personnel is also important in assuring
the quality of the work performed. If contractor personnel do not
appear satisfactory with regard to training, experience, or other
factors, the PO should direect this to the attention of the contractor.

(2) Under cost-reimbursement contracts, the Project Officer may learn a
great deal about the number and types of contractor personnel by
reviewing invoices. Also, the Project Officer is normally permitted
to ask for and receive information (e.g. resumes, position
descriptions, etc.) that is reasonably required to determine if the
personnel are qualified to receive their rates of pay. Such
information would shed light on personnel qualifications and
functions. Additionally, the Project Officer may ask for and receive
this information even if pay is not an issue.

M-6.206-3 Monitoring Assignment of Work to Outside Subcontractors

(a8) Under the provisions of the subcontracts clause contained in
cost-reimbursement contracts, the contractor must notify the Contracting
Officer before entering into any fixed-price subcontract that exceeds $25,000,
any cost-reimbursement contract, or any contract that involves fabrication or
acquisition of property with a value that exceeds $10,000.

(b) The Project Officer is involved in evaluating the need for the
subcontract, the reasonableness of the subcontractor's estimate, and, in the
case of a request to acquire or fabricate an item, the Project Officer should
determine its availability from the EPA property excess listing. The PO may
seek from the contractor information about the qualifications of parties
proposed as subcontractors and is entitled to inspect the subcontractor's plant
and work in process.

M-6.207 Role of the PO in Assuring Timeliness of Performance

(a) The PO must understand from the onset that contract type has an
impact both on the amount of monitoring needed and the probability of timely
performance by the contractor.

(b) In fixed-price contracts, the threat of default under the Default
clause can be used to motivate the contractor to complete on time. In the
case of cost-reimbursement contracts, which are best efforts contracts and
the default provisions are virtually meaningless, possible motivators include
withholding of payment and the fact that the firm will gain a bad reputation.
Accordingly, in this type of contract the assurance of timely completion of the
work effort is highly dependent on the efforts of the PO.

(¢) Failure to deliver on time almost always is the result of a build-up of
factors during performance. If the PO keeps in close touch with the progress
of the work effort, such interim delays can be identified and corrective action
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initiated. The agency depends on the Project Officer to obtain and analyze
progress information and to develop a recommended course of action. The
following techniques are of use in assuring timely performance of the work
effort.

M-6.207-1 Completion or Delivery Dates

All contracts contain a period of performance or delivery schedule-—-the
importance of which varies—as shown below.

M-6.207-1(a) Completion Contracts

Completion contracts call for a finite job, such as writing a handbook or
collecting specific data and delivering it in a certain format. These contracts
specify a time for completion of the work and delivery of the results. The
date must be met for the contractor to fulfill its obligation. But often, other
matters are at stake. For example, the completed work may be required
before other work can begin. Untimely delivery can result in program delays
with a cumulative effect beyond the initial work effort, impacting program
effort, personnel, and costs.

M-6.207-1(b) Term Form (Level-of-Effort) Contracts

In these types of contracts, what is being purchased is an obligation by the
contractor to apply a specified level of effort towards a specific objective or
kind of work over a certain period of time. In these cases, the completion or
end date in the contract relates more to the contractor's obligation to work
than the completion of the effort. Once the end date comes, the contractor
has no further obligation to continue work, regardless of the status of job
completion or hours remaining in the contract. Depending upon the terms of
the contract the contractor may or may not stop work on tasks let under a
task order contract. However, work will not stop if a task or work order
ordered during the fiscal year in which the contract was let extends into the
next fiscal year. In many cases, there is no assurance that the work will be
completed and, therefore, there is potential waste.

M-6.207-2 Relation of Work-Plan to Timeliness

(a) In administration of contracts with completion dates, it is not enough
to know how the work is progressing. It is vital to have an overall scheme or
work plan against which actual progress can be compared. Work plans help the
PO identify delays in completion, note where the contractor has fallen behind,
and whether corrective action is required.

(b) The work plan should contain a schedule that identifies each step
required for contract completion and the period of time needed to accomplish
that step. The schedule is usually expressed in calendar days or weeks. A plan
may be required by the contract terms; but whether the contractor is
obligated to deliver such a plan you may expect the contractor to have
developed a plan for internal management purposes. The plan should be
updated as required to reflect changes in estimates for completion of work
elements and the total work effort.
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M-6.207-3 Obtaining Progress Reports

The Project Officer should assure that contract requirements for progress
reports are met by the contractor in a timely fashion. If contract
requirements omit data you believe to be important, seek a contract
modification from the Contracting Officer. If the contractor fails to report
on time, or the report is deficient, inform the Contracting Officer and request
that the contractor promptly remedy the situation.

M-6.207-4 Reading Progress Reports

(a) The PO must promptly read progress reports and have sufficient
understanding of them to be able to deal with any problems that have arisen.
Failure to read and understand progress reports renders them virtually useless.

(b) Progress reports that are vague or too general are of no value and
may be an effort on the part of the contractor to obscure problem areas. The
PO should get whatever clarification is required to render progress reports
meaningful and seek whatever assistance is required to fully understand them.
Verification of the information contained in progress reports should be
accomplished at the minimum on a spot-check basis.

M~-6.207-5 Analyzing Billings

The Project Officer can spot evidence of problems in the contractor's
vouchers. Variances in spending rates may be indicative of contractor
performance problems. Where problems are suspected, the Project Officer
should request an explanation of the deviation and, if necessary, request
monthly back-up documentation—e.g., copies of vendor invoices, written
explanation of the deviation, etec. Where it is evident the contractor has a
serious problem, inform the Contracting Officer.

M-6.207-6 Dealing with Delinquencies

If the Project Officer becomes aware of potential delinquencies from
progress reports, or from any source, prompt notification should be made to
the Contracting Officer. The longer problems drift along, the worse they tend
to get and the greater the potential of the Government losing its contractual
rights. The PO and the Contracting Officer should discuss the matter with the
contractor, seeking a plan for remedial action.

M-6.207-7 Taking Remedial Action if Necessary

(a) After the existence and cause of a delay are known, the PO should
inform program management and the Contracting Officer of the facts of the
case so that alternative plans can be formulated and decisions made.
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(b) There may be several alternatives available. Work may be
accelerated by applying greater resources, e.g. personnel, overtime, or
equipment. (The availability of resources and money must be determined by
the program office.) At times, a new technical approach or system must be
used to solve the problem. It is possible that the program office may find the
delay to be acceptable. However, the PO is not authorized to waive the
requirements of the delivery schedule. It must also be understood that if the
contract to be accelerated is of a cost-reimbursement type, the accelerated
effort will most probably increase the cost to the Government. If it is a
fixed-price completion contract and acceleration is needed to avoid default,
the cost of acceleration will be borne by the contractor.

M-6.207-8 Summary

The Project Officer has the goal of assuring timely performance and to
avoid any surprises to the program office concerning delays. Proper action by
the PO gives the program management time and the chance to make decisions
and adjustments over the widest number of options and to revise plans at an
early stage.

M-6.208 Role of the PO in Monitoring Expenditures

(a) A firm fixed-price contract gives the contractor a great deal of
incentive to perform the contract in the most economical way, since every
penny saved is a penny of profit to the contractor. Therefore monitoring of
expenditures under firm fixed-price contracts is not needed. However, such is
not the case under cost-reimbursement type contracts. The contractor is
generally entitled to compensation for costs incurred in doing the work,
provided costs are allowable, allocable, and reasonable. Additionally, the work
description may, out of necessity, be a performance type Statement of Work
because of the difficulty in describing just what needs to be done.
Accordingly, the contractor has broad contract authorization to perform work
and charge for it, yet the work may not be exactly what the Project Officer
envisioned. Under such circumstances it is obvious that close monitoring is
essential

(b) Administration of a cost-reimbursement contract requires the PO to
monitor and guide the contractor's efforts to avoid waste of public funds and
obtain the contracted services within budget. Inefficient or misguided
performance may result in other contracts being robbed to provide additional
funding, or in failure of the program to obtain needed services.

(c) Monitoring cost-reimbursement contracts is perhaps the most
challenging task faced by Project Officers. The following sections break the
overall monitoring function into manageable sub-functions for the purpose of
providirg: clearer guidance.

M-6.208-1 Monitoring and Controlling to Avoid Waste

(a) The PO is the primary resource of the agency in tracking and guiding
contractor performance to avoid waste.
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(b) Under cost-reimbursement and labor-hour type contracts, a very
effective means of identifying waste is Project Officer review of contractor
invoices. These two types of contracts provide that the agency may ask the
contractor for information to determine if the charges are reasonable,
allowable and allocable (the basic tests the contractor's costs must meet to be
reimbursed by the Government).

(e) If the PO believes the contractor is spending more than is reasonably
required to accomplish certain portions of the work, the PO should ask for
additional explanation or back-up of those costs. If information furnished
substantiates the expenditure yet it is believed there is a better, more
efficient method to accomplish the work, the PO should consult with the
contractor.

(d) Managing the contract work is basically the contractor's job. The PO
should keep this in mind and not attempt to take over management of the work
effort. However, the PO should inquire as to what the contractor is doing and
attempt to persuade the contractor to adopt a more effective and efficient
method of working.

M-6.208-2 Exercising the Right to Suspend or Disallow Costs

(a) Under the provisions of a cost-reimbursement contract, the
contractor is paid all allowable, allocable, and reasonable costs up to a
pre-determined contractual maximum in return for its best efforts to perform
the work. The costs incurred by the contractor in performing the work must
be allowable, allocable, and reasonable as defined in the Federal Acquisition
Regulation (48 CFR 31.2). In addition, cost expenditure must be in accord
with any special provisions of the contract.

(b) The Project Officer, in reviewing numbers submitted under a
cost-reimbursement contract, must examine them from the perspective of
whether the expenditure is attributable to the contract; what a prudent
businessperson would pay under like or similar circumstances. When a cost(s)
does not meet the above criteria, the Project Officer may recommend
suspension of the cost(s) and recommend payment of the vouchers less the
suspended cost. Prior to recommending suspension of costs, every effort
should be made by the Project Officer to obtain from the contractor the
rationale and back-up supporting the expenditure. Lacking either the back-up
or an acceptable rationale, the suspension should be recommended.

(e) The contractor knows that while it has the right to manage the work
effort, the agency has the right to "disallow" costs that are unreasonable in
nature or amount. This can be a powerful means of persuading a contractor to
manage efficiently. This right, which is different from a suspension, can be
exercised by the Contracting Officer. A disallowed cost is one where the
Contracting Officer has made a final determination that the Government will
not pay the cost. When a contractor is aware that a PO is keeping an eye on
costs and may raise questions, there is a greater incentive to manage the work
effort economically.
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(d) Labor-hour contracts contain already agreed-to costs per labor hour.
However, even though the Government is generally obligated to pay for all
hours incurred in good faith for contract performance, the PO still may
question the contractor where it appears that excessive labor hours are being
used, or higher than required levels of personnel are on the job.

M-6.208-3 Monitoring Cost-Reimbursement Contracts

M-6.208-3(a) Limitation of Cost Clause

(1)

(2)

(3)

(4)

The Limitation of Cost clause is in all cost-reimbursement contracts,
unless incrementally funded (which contains a similar clause entitled
Limitation of Funds). The clause specifically limits the
Government's obligation to the amount stated in the contract as the
total estimated cost of the contract.

Occasionally the cost to complete contract work will exceed the
estimated cost of the contract. The Limitation of Cost clause
provides that the contractor has no obligation to continue work
whether or not the work is completed when the performance cost
reaches the total estimated cost. The contractor is entitled to stop
work unless the contract is revised by the Contracting Officer to
increase the total estimated cost.

The Limitation of Cost clause requires the contractor to notify the
Contracting Officer in writing and to provide revised estimates of
total cost whenever the contractor has reason to believe:

(i) That expected costs incurred in the next sixty (60) days plus
costs already incurred will exceed 75 percent (75%) of the total
estimated cost of the contract; and/or

(ii) The total cost of performance (less any fee) will exceed or be
substantially less than the total estimated cost of the contract.

These requirements do not provide a continuing update of the status
of contract funds but are designed to avoid crises. However, since
the PO always sees the vouchers submitted by the contractor for
reimbursement a running total of incurred cost can be maintained.
Contractors are often required to submit interim financial status
reports. For maximum utility, these reports should address various
line items and portions of the budget for the entire effort. Thus,
actually incurred costs can be compared with budget item costs,
problems can be noted, and management decisions made concerning
the need for additional funding.

M-6.208-3(b) Monitoring Status of Contract Funds

(1)

The points noted below stress the importance of monitoring the
contractor's performance cost and informing the program office well
in advance about a need for funds in addition to current total
estimated costs:
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(2)

(i) The Government cannot extend the contractor's obligation to
work once the total estimated cost is reached, unless and until
the program office can provide additional funds. This may
prove impossible or take a long period of time.

(i) The contractor cannot be expected to maintain a readiness to
work for an indefinite period of time.

(iii) The risk of the contractor's staff dispersing and the costs of
resuming work increasing becomes greater the longer the time
period between the contractor's reaching total estimated cost
and receipt of additional funding.

(iv) Gaps in performance create problems and pressures in the
program office that lead to crisis conditions and emergency
decision making, rather than orderly exploration of options.
The program office will have to deal with the crisis of whether
to terminate the contract or where to get additional funds.

If the PO can keep the program office well informed on the status of
the contractor's incurred costs, the office will be better able to make
sound decisions concerning available options (see M-6.208-3(c)).

M-6.208-3(c) Overruns

(1)

(2)

3)

If the contractor's performance costs reach the total estimated costs
before work is completed an overrun has occurred and the
contractor's obligation to proceed is suspended. It is vital that the
Project Officer and program personnel refrain from, in any way,
requesting or encouraging the contractor to continue work. It has
been held by Boards of Contract Appeals that such actions may have
legally obligated the Government to reimburse the contractor for
continuing the work effort. This would constitute improper
obligation of appropriated funds. It is possible that the PO could be
held to be personally responsible for the over-obligation.

It is not fair for the Government to keep the contractor dangling with
respect to the decision to fund an overrun. The PO should assist in a
prompt determination of which action the agency will take and so
inform the contractor.

When a contractor has reached or has made notification that it will
be reaching the total estimated cost under the contract prior to
completion of the work, the Government, upon the recommendation
of the Project Officer, has the following potential options it may
take:

(i) the contract may be modified by the Contracting Officer to
add additional cost, however no additional fee may be added;

(i) the Contracting Officer may modify the contract to reduce
the statement of work so as to enable completion with
remaining funds;
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(iii) a decision may be made to let the contractor perform up to
the extent of cost in the contract. After contract expiration
the Government may either complete the work effort itself or
recontract; or

(iv) the existing contract may be terminated for convenience.

(4) What option the Project and Contracting Officers settle on is
dependent upon such factors as available funds, importance of the
project, performance of the contractor, availability of in-house
resources to complete the work, and urgency of the project.

M-6.208-4 Monitoring Labor-Hour Contracts

(a) Project Officer responsibilities and considerations in the monitoring
of labor-hour contracts are similar to those required for cost-reimbursement
type contracts. Labor-hour contracts generally have a provision which sets
forth the agreed hourly compensation rate for the various categories of labor.

(b) Normallx, the stated ceiling represents a limit on the contractor's
obligation. Thus, raising the ceiling increases the contractor's obligation
which ects the scope of the contract and requires the contractor's consent.
To raise the ceiling, the Project Officer would have to furnish the Contracting
Officer with a complete procurement request, including an acceptable
justification for noncompetitive procurement. This is in contrast to the
Contracting Officer's authority to unilaterally revive the contractor's
obligation, under the Limitation of Cost clause in cost-reimbursement type
contracts, by providing the contractor with an increase in estimated cost.

(e) The PO should keep a running record of both estimated -and expended
labor hours, by labor category, to avoid issuing orders that would require labor
hours exceeding the ceiling. This is vital because the project may still be
incomplete when the ceiling is used up, and the agency may not realize any
value from the incomplete work.

M-6.209 Documentation of Contract Administration Actions

(a) POs are directly responsible to Contracting Officers for all matters
pertaining to administration of the contract. As the primary interface
between the Government and the contractor, POs have the following primary
responsibilities:

(1) Establishment of a contract surveillance program that will verify
contractor performance;

(2) Maintenance of records, logs, and reports that document the actions
taken by the Government and the contractor during contract
performance; and
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(3) Verification of the billings by the contractor to ensure payment is
made for services rendered.

(b) The Project Officer may find it necessary to appoint contract
monitors (in a large contract with many activities at different sites), and to
. v el s llanc
Fo i YTt PEIali e N0 A iR Ser S LS
assist in monitoring the contractor's work, he or she must be careful to avoid
the poor communications pitfall. All activities of monitors and specialists
must be within the purview of authority delegated and must be documented.
The Project Officer is held responsible by the Contracting Officer for the
actions of these personnel. Consequently, it behooves the Project Officer to
keep in close communications with such agents.

M-6.209-1 Records, Logs, and Reports

(a) The need to maintain proper records, logs, and reports cannot be
emphasized enough. The PO's records are considered part of the official
contract documentation. In event of a contract dispute, these records may be
subjected to examination by the Board of Contract Appeals or by the Federal
Courts. The Project Officer should immediately, upon his or her designation,
set up a contract administration and suspense file for the contract. All
documents, including internal memos, concerning the contract must be
contained in the PO's official files. Exhibit 6-1 is a sample file plan which
may be used for this purpose.

(b) The sample plan may be changed to meet the specific requirements
of the contract. For example, it may be wise to set up a special file section if
Government-furnished property or special equipment is involved in the
contract. If the contract provides for award fee payments, a section that
specifically relates to this area may be set up in the files.

(e) EPA Form 1900-27, Project Officer's Evaluation of Contractor's
Performance (see Exhibit 6-2), must be executed at contract completion for
all of the following types of contracts:

(1) All contracts for research and development and for services other
than management and consulting services when the contract amount
is $25,000 and above;

(2) All contracts for management consulting services, regardless of
dollar value.

Use of the form provides an orderly and uniform method of determining and
recording the effectiveness of contractors in meeting their contractual
commitments.

(d) Project Officers should prepare their technical evaluation on EPA
Form 1900-27 and forward the original of the form to the QA Section,
Procurement and Contracts Management Division, Washington, D.C., 20460. A
copy should be sent to the Contracting Officer for the contract file.
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M-6.209-2Evaluation of Construction Contracts

(a) With regard to construction contracts, the FAR requires the
contracting aectivity to evaluate contractor performance and prepare a
performance report for each construction contract of $500,000 or more;
$100,000 or more, if any element of performance was either unsatisfactory or
outstanding; more than $10,000, if the contract was terminated for default; or
$100,000 or more, if the contract was terminated for convenience of the
Government.

(b) The Contracting Officer will obtain input from the Project Officer on
the contractor's performance. The Contracting Officer is to prepare the
contractor performance report as prescribed in FAR 36.201 and EPAAR
1536.201 within two weeks after final acceptance of the work or contract
termination.

M-6.209-3Evaluation of Architect-Engineer Contracts

(a) The FAR requires that an agency provide for one or more permanent
or ad hoc architect-engineer evaluation boards to review current data files on
eligible Tirms and responses to public notice on a particular project; evaluate
firms; hold discussions with at least three of the most highly qualified firms;
and prepare a selection report recommending at least three of the most
qualified firms in descending order of preference. The selection report should
include a description of the discussions and evaluation conducted to allow the
selection authority to review the considerations wupon which the
recommendations are made.

() An Environmental Protection Agency Architect-Engineer Evaluation
Board has been established as provided in EPAAR 1536.602-2. Among the
membership is the program official originating a requirement for
architect-engineer services or his designated representative.

(¢) Evaluations of architect-engineer contracts are conducted in
accordance with the procedures applicable to construction contracts as
prescribed in FAR 36.604 and EPAAR 1536.201. The Contracting Officer will
obtain input from the Project Officer on the contractor's performance.

M-6.209-4 Verifying Invoices/Vouchers

(a) It is the PO's responsibility to verify contractor invoices/vouchers. It
should be noted that all Government personnel have a responsibility to process
invoices/vouchers for payment in a timely fashion. Timely processing is
considered to be no more than five calendar days from receipt. Undue delay
can cause financial hardship for the contractor and can turn a good
contractual relationship into an impossible situation. Project Officers must
keep in mind that under the provisions of the Prompt Payment Act (PL 97-177)
late payment of an invoice will cause the Government to pay interest to the
contractor. The interest cost will be assessed against the program.

(b) There are several methods of payment that are frequently utilized by
the Agency. In fixed-price contracts, partial progress and lump sum payments
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are made. Partial payments refer to those made when a part of a fixed-price
contract is delivered, accepted, and paid. Progress payments are payments
made under fixed-price contracts that are based on the progression of work.
This type of payment should not be confused with provisional payments, which
are made only under cost-reimbursement type contracts. Lump sum payments
refer to the type of contract where one payment is made at contract

completion.

(c) The Project Officer's involvement in the processing of vouchers and
invoices is dependent upon the type of contract and what is being purchased.
The following is an explanation of this involvement.

(1) Provisional Payments Under Cost-Reimbursement Contracts

Provisional payments are made subject to final audit to determine
the allowability, allocability, and reasonableness of the costs paid.
The following are Project Officer responsibilities for the processing
of provisional invoices/vouchers under cost-reimbursement contracts.

(i) Immediately upon receipt of the Contract Status Notification

(id

(iid)

Form (EPA Form 2550-19) from the servicing finance office,
the Project Officer determines whether the payment request
is commensurate with the items delivered and/or services
performed by the contractor. Project Officer response is
required within one (1) week.

When no exception is taken, the Project Officer shall approve
and sign the Form 2550-19 and return it to the servicing
finance office for further processing. A copy of the
invoti_ce/voucher should be retained by the Project Officer for
the file.

If, during the review, the Project Officer takes exception to
any of the services or items being invoiced, he/she must
prepare a memorandum setting forth (a) the reasons for the
recommended disallowance or suspension, and (b) the amount
recommended for payment, and submit it, together with the
invoice/voucher, to the servicing finance office for
appropriate action.

(2) Completion Invoice/Voucher, Cumulative Claim and Reconciliation
Under Cost-Reimbursement Contracts

The Project Officer shall process completion invoice/voucher
materials in accordance with the following:

(i

Immediately upon receipt of the Contract Status Notification
Form (EPA Form 2550-19) from servicing finance office, the
Project Officer determines whether the payment request is
commensurate with the items delivered and/or services
performed by the contractor. Project Officer response is
required within one (1) week.
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(ii)

(iid)

When no exception is taken, the Project Officer shall approve
and sign the Form 2250-19 and return it to the servicing
finance office for further processing. A copy of the
invoice/voucher should be retained by the Project Officer for
the file.

If, during the review, the Project Officer takes exception to
any of the services or items being invoiced, he/she must
prepare a memorandum setting forth (a) the reasons for the
recommended disallowance or suspension, and (b) the amount
recommended for payment, and submit it, together with the
invoice/voucher, to the servicing finance office for
appropriate action.

(3) Progress and Partial Payments for Service, Supply, and Equipment
Contracts Under Fixed-Price Contracts

(D

(i)

(iii)

The Project Officer reviews the invoice/voucher to ascertain
that all services and/or items billed have been satisfactorily
performed and/or received, inspected, and accepted by the
Agency.

When no exceptions are taken, the Project Officer approves
and signs the Contract Status Notification (EPA Form
2550-19) and returns it to the servicing finance office,
retaining a copy of the invoice for the file.

If, during the review, the Project Officer takes exception to
any of the services or items being invoiced, he/she must
prepare a memorandum setting forth (a) the reasons for the
recommended disallowance or suspension, and (b) the amount
recommended for payment, and submit it, together with the
invoice, to the servicing finance office for appropriate action.

(4) Lump Sum Payments for Service, Supply, and Equipment Contracts
Under Fixed-Price Contracts

(i)

(ii)

(iii)

The Project Officer reviews the invoice and ascertains that
the contractor has performed and/or delivered all services
and/or materials contracted for; and that the Government has
conducted final inspection of, and has accepted, all contract
services and/or materials.

When no exceptions are taken, the Project Officer signs the
Contract Status Notification, EPA Form 2550-19, and returns
it to the servicing finance office, retaining the copy of the
invoice for the file.

If, during the review, the Project Officer takes exception to
any of the services or items being invoiced, he/she must
prepare a memorandum setting forth (a) the reasons for the
recommended disallowance or suspension, and (b) the amount
recommended for payment, and submit it, together with the
invoice, to the Accounting Office for appropriate action.
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(5)

(6)

(7

Progress Payments Under Fixed-Price Contracts for Construction

(i) The Project Officer reviews the invoice and ascertains that all
services and/or items invoiced have been satisfactorily
performed and/or delivered by the contractor and accepted by
the Agency.

(ii) If no exceptions are taken to the amount invoiced, the Project
Officer shall (a) sign the Contract Status Notification (EPA
Form 2550-19) form signifying agreement with the amount
invoiced, and (b) forward the approved Notification form and
the original and three copies of the contractor's invoice to the

Contracting Officer for further processing, retaining the
fourth copy of the invoice for the file.

(iii) If, during the review, the Project Officer takes exception to
any of the work being billed, he or she should prepare a
memorandum setting forth (a) the reasons for the
recommended disallowance or suspension, and (b) the amount
recommended for payment, and submit it, together with the
invoice, to the Contracting Officer for appropriate action.

Final Payments Under Fixed-Price Contracts for Construction

The Project Officer approves the final invoice when the following
conditions have been satisfied:

(i) Final inspection has been made.

(ii) All work, including the correction of punch list items, has been
accepted by the Government. The Project Officer then
certifies and dispatches invoice copies in accordance with
M-6.209-4(c)(5) above.

Charging Costs Under Contracts Funded From Multiple Accounts

EPA may fund contracts from more than one appropriation,
depending on the nature of the goods or services acquired. FMOs are
legally responsible for assuring that payments on each contract are
made from the proper appropriation and charged to the proper
account.

(i) Voucher Payment. Project Officers, in certifying contractor
invoices, must provide sufficient information to FMOs to
charge contract costs correctly. Whenever a contract has
multiple account funding, the Project Officer shall provide on
every certification of an invoice for payment the accounts and
amounts against which invoiced costs are to be charged. (See
M-3.106-13(e).)
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(ii) Approval of Allocation for Multiple Appropriation Funded
Contracts. The Director, Financial Managment Division, must
approve Project Officers' rationale for allocating costs among
appropriations when:

a. any specific work assignment or delivery order will be
funded from more than one appropriation, or,

b. any proposed contract will be funded from more than one
appropriation and will have neither delivery orders nor work
assignments.

This rationale must be submitted to the Director, FMD, and
approved before these work assignments/delivery orders are
issued or before such proposed contracts are awarded.

M-6.209-5 Payments

The Government's principal obligation is to pay the contractor for
supplies delivered or work performed. A fixed-price contract states the exact
amount to be paid in the contract, while a cost-reimbursement contract
requires the Government to pay the contractor the costs incurred in
performing the contract work, plus a fee, if any. The FAR contains contract
clauses that spell out the precise obligations of the Government regarding
payment.

M-6.209-6 Payments Clause

(a) The standard Payments clause spells out the Government's obligation
to pay under fixed-price contracts. The clause provides for payment of the
prices stated in the contract for items delivered and accepted, or for services
rendered and accepted, upon submission of proper invoices. Partial payments
for partial deliveries in excess of $1,000 or 50 percent of the contract price
are also provided for in a typical fixed-price contract.
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(b) Under cost-reimbursement type contracts, the Allowable Cost and
Payment clause and the Fixed-Fee clause are the primary clauses. These
clauses provide for Government payment of :

(1) The cost of performance determined by the Contracting Officer to be
allowable

(2) A fee, as provided in the contract.

(c) Payment under fixed-price contracts is much simpler than under
cost-reimbursement type contracts. To make payment under a fixed-price
contract, the Government representative need only know that the contractor
has timely provided acceptable goods or services. Under the
cost-reimbursement type contract, the process is more involved. In addition
to knowing whether the service or product has been provided, the Government
must determine whether the cost being charged is allowable, reasonable, and
allocable.

M-6.209-7 Determining Allowable Costs

FAR 31.201 provides principles for use in determining whether the costs a
contractor claims for reimbursement are allowable. The Government will pay
costs incurred by the contractor only if they are reasonable and allocable.
Costs excluded or limited by FAR provisions or by provisions of the contract
are not allowable.

M-6.209-7(a) Reasonable Costs

Reasonable costs are those costs in amount and type that would ordinarily
be incurred by a prudent person in a competitive business. Cost must be
recognized as necessary for the operation of the organization. They must be
incurred utilizing sound business practices and must be consistent with the
normal practices of the firm.

M-6.209-7(b) Allocable Costs

Allocable costs include:

(1) Direct costs or expenses incurred specifically for performance.
Examples are (i) salaries of personnel performing a specific portion of
the contract work, (i) costs of materials or supplies used for the
contract, and (iii) costs of subcontracts entered into solely for
performance of the contract.

(2) Indirect costs that benefit both the contract and other work of the
contractor and that can be distributed between the contract and the
other work based on relative benefit or another equitable basis.
Examples are (i) depreciation on buildings and equipment used
partially for the contract and partially for other work, (i) fringe
benefits for employees charged directly to the contract, and (iii)
supervisory salaries, if time is not charged directly to the contract.

(3) Indirect costs that are necessary to the overall operation of the
contractor but that cannot be distributed to projects in accordance
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with relative benefit. Examples are (i) office supplies, (ii) bid and
proposal costs, and (iii) salary of an accountant.

M-6.209-7(¢) Accounting Principles for Determining Allocability

(1) The Contractor must compile costs which are claimed for
reimbursement in accordance with generally accepted accounting
principles and practices or, if applicable, with the Cost Accounting
Standards.

(2) Even though a contractor uses an accounting system that is not the
same as systems used by other contractors, costs may be found to be
in accordance with generally accepted accounting principles. If the
contract is over $100,000, the Cost Accounting Standards may require
uniformity of accounting treatment of certain aspects of cost
compilation. Whenever there is any question about the contractor's
accounting system, personnel with expertise in that area will usually
have to make the determination.

M-6.209-7(d) Costs Specifically Limited or Excluded
(1) Certain costs are specifically limited or excluded by FAR Part 31:
(i) Entertainment costs are not allowable
(ii) Interest expenses are not allowable
(i) Advertising expenses are limited to certain purposes
(iii) Depreciation on Government-owned property is not allowable.

(2) Costs may also be limited or excluded by provisions in the contract.
The Contracting Officer cannot agree in the contract to allow a cost
that is specifically disallowed by the FAR. The CO may, however,
agree with the contractor to limit or exclude costs allowable under
the FAR. For example, a contract could exclude all travel costs in
that the Government is to provide transportation.

M-6.209-7(e) Processing Payments

(1) Submission of invoices or vouchers with documentation supporting the
contractor's cost claims starts the payment process. See M-6.209-2
for verification and processing of provisional and other invoices and
vouchers.

(2) The Contracting Officer reviews all invoices/vouchers to determine
whether the costs should be allowed or the invoice should be paid.
Where the contract provides for reimbursement of indirect costs at
negotiated rates, costs must be examined to assure that there is no
duplication of costs between direct and indirect cost items. Degree
of the Contracting Officer's examination depends on the
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(3)

(4)

circumstances. Payment for questionable items can be suspended by
the CO pending resolution, and over- and under-payment can be
subsequently adjusted. Especially under the Prompt Payment Act
Provisions, it is important to promptly advise the CO of any concerns
you may have with an invoice given to you for review prior to
payment. The CO has the authority to toll the Prompt Payment Act
while problems are being resolved. (It should be noted that the
interest penalty provisions do not apply to progress, advance or
provisional payments made to the contractor, but do apply to the
final payment.) The potential adverse impact of the Contracting
Officer's failure to exercise this important right on behalf of the
Government was illustrated in a recent case where a contractor was
allowed to recover over $34,000 (plus interest) in holiday pay
expenses as a fringe labor cost on the basis of its proof that holiday
pay was contractually excluded from overhead rates as an indirect
cost. In part, the contractor's proof was based on the fact that the
Project Officer responsible for approval and certification of invoices
routinely approved such requests during more than half the contract's
duration. This case illustrates the need for clear expression of
contract provisions regarding costs, complete understanding of such
provisions by person's authorized to approve and certify invoices, and
immediate communication between the Contracting Officer and his
or her authorized representative in the event of any question.

A detailed audit is conducted, in most cases, prior to final payment
of cost-reimbursable contracts. The Contracting Officer should seek
clarification and justification of any items of cost questioned by the
audit. The Contracting Officer should make the final decision, under
the Disputes clause, to resolve the matter if agreement cannot
otherwise be reached. Acceptance of final payment releases the
Government from any claims against it by the contractor.

EPA has now begun using the Treasury Financial Communications
System (TFCS) for disbursing contractor payments of $25,000 or more.

The TFCS is a computer-to-computer link that provides the Federal
Government with on-line access to the Federal Reserve
Communications System (FRCS), a nationwide telecommunications
network. Through this system of electronic funds transfer, payment
can be made directly or indirectly through correspondent financial
institutions to virtually any financial institution in the country.

The TFCS is a highly reliable, responsive payment mechanism that
eliminates both the mail time and processing associated with check
payments. Under the TFCS, payments of $25,000 will be made to the
account designated at the contractor's financial institution on, or as
close as possible to, the actual payment due date. Information
identifying the particular invoice(s) for which payment is made is
included on the TFCS payment message to the financial institution.
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M-6.209-7(f) Paying a Fixed Fee

Payment of the fixed fee under a cost-plus-fixed-fee contract is governed

by the provisions of the contract. After paying 85 percent of the fee, the
Contracting Officer is authorized to withhold the final 15 percent of the fee,
or $100,000, whichever is less, until contract completion or final payment.

M-6.209-8 Limitation of Cost Clause

(a) While the Government is obligated to pay a contractor's allowable,
allocable, and reasonable costs under the appropriate payment clause, the
Limitation of Cost (or if incrementally funded, Limitation of Funds) clause
provides that the Government is not obligated to pay any more than the
estimated cost of performance set forth in the contract.

(b) The clause provides for the Contracting Officer to formally modify
the contract whenever the estimated cost is to be increased. The cost stated
in the modification becomes the new estimated cost of performing the
contract, and the contractor's obligation to continue work is reinstated or
expanded. Costs incurred up to the new estimated cost are reimbursable even
though they are in excess of the original estimated cost.

(c) If the Contracting Officer issues a change order under the provisions
of the Changes clause and the cost of performing the work as changed will
exceed the cost contained in the contract, the contractor may not (except at
its own risk) incur costs in excess of the cost set forth in the contract.
(Changes are discussed at M-7.305).

(d Gaps in contract performance caused by the operation of the
Limitation of Cost (or Funds) clause should be avoided or minimized. The
longer the gap period, the greater the risk that the contractor will be legally
excused from its obligation to proceed, after receipt of notice of increase.
Periodically an on-going contract will sustain an overrun and the press of
business is such that a complete analysis and negotiation of the overrun
proposal cannot be accomplished prior to the contractor's work stoppage.
When this occurs, the Contracting Officer may interim fund the contract so as
to avoid work stoppage. It is not fair to put the contract at risk, and the costs
of standing by are wasteful.

(e) Contract administration personnel must keep constantly advised of
total costs incurred relative to progress of the work so that needed actions to
obtain additional funds for the project can be taken in a timely fashion.
Government personnel must not cause or encourage the contractor to ineur
costs beyond the estimated costs of the contract. The Government may be
liable for costs exceeding the contract limit if this rule is not observed.

M-6.209-9 Conclusion

The core of the PO's responsibility is to monitor the performance of the
contract. The various functions involved are based upon good business
practices, legal doctrines, common sense, and contractual authority.

6-34
Second Edition-4/84
Rev. No. 1-10/17/84



M-6.300

ADMINISTRATION OF GOVERNMENT PROPERTY
IN CONTRACTOR'S POSSESSION

M-6.301 Introduction

(a) Property administration functions begin with the letting of the
contract and involves the Property Administrator, the Project Officer, the
Contractirg Officer, and other personnel as needed. This section sets forth
requirements to be followed by Project Officers in establishing and
maintaining control of Government property acquired by or furnished to the
contractor pursuant to the terms and conditions of contracts. Project Officer
reponsibilities are outlined for all aspects of Government property
management.

Normally, the Property Administrator performs his duties by virtue of a
"Designation of Property Administrator" article in the contract. A Property
Administrator is an EPA employee desighated by the Contracting Officer to
act as his representative in matters concerning the management and control of
Government property under a contract.

M-6.302 Project Officer Duties and Responsibilities

(a) A Project Officer must communicate the need to authorize the use of
existing Government-owned property or the furnishing or acquisition of
property immediately to the Contracting Officer or Contract Specialist.
Items of property to be furnished by the Government or acquired by the
contractor must be identified as specifically as possible in the original
contract schedule or in a change order or supplemental agreement. The
Project Officer must ensure that: (1) providing property is justified, (2) the
Government receives adequate consideration, and (3) one contractor or
prospective contractor does not receive a competitive advantage over others.

(b) Project Officers should assure that both the Contracting Officer and
Property Administrator are always fully informed on all matters affecting
contract property administration, regardless of the classification of property
(i.e., nonexpendable, noncapitalized, or supplies. See M-3.106-16(b) for
definitions). Providing such information is vital due to the great variety of
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rules and regulations that affect the administration of Government property in
the possession of contractors.

M-6.303 Procedure

Copies of all cost-type contracts are provided to a Property
Administrator, who immediately forwards a "Guide for Control of Government
Property by Contractors” to each contractor. When a review of a contract
reveals authorization for the acquisition of property, decals and a reporting
form (EPA 1730-1, "Report of Nonexpendable Property Acquired by
Contractor"), are provided to the contractor to identify EPA property. A copy
of this form must also be forwarded by the contractor to support its claim for
reimbursement. Government-furnished property is transferred from a
program's accountability to the contractor's accountability using a form
forwarded by the Property Administrator for verification of receipt by the
Contractor. Annual inventories are requested of all nonexpendable property.
A final inventory must contain all residual property, expendable and
nonexpendable.

M-6.304 Actions Involving Other Property Accountable Area Offices

Property accountable areas are established throughout EPA to control
Government-owned property. Each program is an area within an accountable
area, and all of that program's equipment is charged to that particular area.
Therefore, when a determination is made and authorized by the Contracting
Officer to provide Government property to a contractor, the Project Officer
must notify both the Property Administrator and the person within its program
who is responsible for the control of that property, so that a transfer of
responsibility may be processed. No movement of equipment, either to or
from a contract shall be made without involvement of the Property
Administrator.

M-6.305 Written Property Control Procedures by Contractors

Normal contract property administration practice provides for the control
of property by means of written procedures that communicate the
organization's standards, techniques, and instructions to operational personnel
for uniform application. Immediately after the award of an initial contract,
the Property Administrator will request the name, title, address, and
telephone number of the contractor's representative for contract property
administration. Contractors dealing with large inventories or high dollar value
equipment that is Government-furnished or contractor-acquired will be
requested to provide their property control system policies and procedures to
the Property Administrator for approval regardless of the categories of
property involved (i.e., nonexpendable, noncapitalized and/or supplies). In
cases where a contractor has only a few employees, the need for written
procedures for effective management of Government property will be
evaluated by the Property Administrator based on the contractor's explanation
of his controls and observation of his performance during the early stages of
the contract. If the control system is found to be inadequate by the Property
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Administrator, necessary corrective actions will be referred to the
Contracting Officer. The Project Officer does not normally see or review the
contractor's accounting procedures, as this is the responsibility of the
Property Administrator and, occasionally, the Contracting Officer.

M-6.306 Property To Be Furnished and/or Acquired After Inception of the
Contract

M-6.306-1 Needed Information

If a need for property arises after a contract award, the Contracting
Officer should be notified in writing and requested to issue a contract
modification reflecting the addition. The same information required in the
Purchase Request for the initial contract is required (see M-3.106-16).

M-6.306-2 Disclosure of Unauthorized Property

When Government property has been provided to a contractor but not
provided according to any contract provision, the Project Officer should
promptly send the Contracting Officer (with a courtesy copy to the Property
Administrator) notification of all known circumstances and facts pertaining to
the contractor's receipt of the property and the required statement to support
the issuance of a econtract modification (see M-3.106-16).

M-6.306-3 Subcontractors

(a) Project Officers who want to authorize the furnishing of Government
property or the acquisition of contractor-acquired property to subcontractors
must follow the same procedures used for dealing with a prime contractor.
The prime contractor is responsible for acquiring any information about
Government property from the subcontractor and for reporting to the Property
Administrator. The same procedures regarding property acquisition,
utilization, diposal, etc. apply to the subcontractor as well

(b) If property is furnished and/or acquired by a subcontractor, it is the
responsibility of the Project Officer and prime contractor to assure that the
subcontractor operates according to all EPA regulations, that the property is
used only as authorized by the contract, and that it is adequately cared for and
maintained. Procedures necessary to assure the accomplishment of this
responsibility should be included in any contractor's property control system.

M-6.306-4 Accessory item

During the performance of a contract, it may be necessary to acquire an
item of property that will be used as an accessory to equipment owned by the
contractor. Where such equipment is provided and is attached to contractor
equipment, EPA is responsible for bearing all costs for disassembly,
disconnection, ete. to allow for physical disposal of the property. This process
can be quite costly. Even though the accessory item may not exceed the
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capitalization criteria, it is accountable for the life of the contract, and title
always remains with the Government. The only exception occurs with
educational and nonprofit organizations.

M-6.307 Monitoring Activities

M-6.307-1 Review of Reimbursement Vouchers

Reimbursement vouchers submitted by the contractor under
cost-reimbursement contracts are forwarded to the Project Officer by the
Financial Management Office for review and approval of contractor-acquired
Government property. All charges to the contract for acquisition of
equipment and materiel must have been previously authorized within the
contract. Such acquisitions must be individually itemized on EPA Form
1730-1, "Report of Nonexpendable Government Property Acquired By
Contractor,” to show the required personal property management information.
Those items acquired but not authorized under the contract should be brought
to the attention of the Financial Management Office, the Contracting Officer,
and the Property Administrator. If the Project Officer determines that an
acquisition was not required for the performance of a contract, he should
recommend to the Contracting Officer and Financial Management Office that

the contractor not be reimbursed for the purchase (see M-6.315 Suspension of
Payment).

M-6.307-2 Inventories

(a) The Property Administrator acquires annual, final or at times special
inventories from contractors having contracts under which property has been
furnished or acquired. The inventory is performed by the contractor and
includes property associated with particular contracts. The process includes
reconciling the inventory with the property administrator's records. Annual
inventories include all nonexpendable and noncapitalized items acquired,
furnished, and/or rented/leased. Final inventories also include nonexpendable
and noncapitalized items, as well as expendable items not consumed during the
performance of the contract, regardless of their value. The amount of
accrued lease credits for leased property are included on the final inventory.
The final inventory is furnished to the Project Officer for disposition
recommendation. Annual and special inventories are available to the Project
Officer on request. The Project Officer may elect to:

(1) reassign the inventory or a part thereof to another contract;

(2) reassign inventory to a licensee by means of a Revocable License
Agreement for a loan;

(3) have the inventory returned to the sponsoring program; or

(4) report the inventory as unrequired to the needs of the sponsoring
program.

(b) If the property is installed so as to necessitate removal and/or
restoration, the Projeet Officer should provide the Property Administrator
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with estimated costs of removal and restoration and with a list of actions
required (e.g., disconnection of utilities, use of crane, special handling
equipment, etec). The Project Officer should also advise the Property
Administrator of any and all unusual circumstances related to the inventory.
For example, is the property contaminated or unsafe for further use? Do any
odors exist that could prohibit further use? How is the property installed
(underground, in a body of water)?

M-6.307-3 Inspections

(a) During site visits, the Project Officer should ascertain or verify the
status of both contractor-acquired and/or Government-furnished property that
is in the possession of the contractor. During his site visits, the Project
Officer should also assure himself that the contractor has affixed Agency
property decals to all equipment in the contractor's possession. In addition, a
positive determination should be made that the property is being used
according to the contract performance requirements listed in the scope of
work and/or any special property article. [Note: Equipment not required for
performance is to be reported by the contractor to the Property Administrator
for coordination with the Project Officer as to future needs. However, this
may not always occur.] If equipment is not required, the Project Officer may
want to: (1) assign the property to another EPA contractor, (2) assign to a
licensee through a Revocable License Agreement; (3) return the property to
the sponsoring program; (4) make the property available to another EPA
program; or (5) consider the property as excess to his needs.

(b) The Property Administrator will coordinate all disposal transactions
with the contractor after receiving written advice from the Project Officer.

M-6.307-4 Preventive Maintenance

Project Officers should assure that preventive maintenance is performed
on a regularly scheduled basis by the contractor to prevent malfunctions and
to correct minor defects before they result in serious consequences. An
effective preventive maintenance program shall be performed by the
contractor, and records shall be maintained to disclose the maintenance
actions performed and deficiencies discovered as a result of inspections.

M-6.307-5Changes, Modifications, or Alterations to Property by
Contractors

(a) A Project Officer desirous of advising a contractor to modify, alter,
or cannibalize property in their possession should request authorization from
the Property Administrator before the actual transaction. The Property
Administrator will present the determination and findings of the
contractor/Project Officer to a three-member Board of Survey for their
approval.

(b) Contractors shall not modify, alter, or cannibalize any property until
written approval is received from the Property Administrator. Contractors
are liable when Government property is damaged or destroyed, or when there
is evidence of unreasonable use or consumption.
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M-6.307-6 Return/Transfer of Property

(a) If property is to be returned to the Government before completion of
the contract, the Property Administrator must be advised promptly in writing
so that an adjustment in accountability is made to the contract.

(b) If the need arises to transfer an item of property from one contract
to another, the Contracting Officer and the Property Administrator for both
contracts must be advised in writing so that all records (both contract and
property) can be modified. Detailed property information should be included
in the correspondence to assure that the proper item is transferred.

M-6.308 Transportation Considerations

Once approval and/or modification has been given to furnish property,
transportation may be required to ship it to the contractor. EPA Form 1700-4,
"Request for Shipping Services,” must be prepared and forwarded to the
appropriate Shipping Officer, who will make such arrangements. If the
required packing, crating or rigging services cannot be accomplished in-house,
EPA Form 1900-8, "Procurement Request/Order,” must be prepared and
forwarded to the appropriate Procurement Office. If an item is to be
transported from the contractor's site, the Property Administrator must be
advised as to when and where it is to be shipped. Advice will then be given to
the contractor by the Property Administrator as to how, when, and where to
ship the property.

M-6.309 Packing and Crating

(a) Property can be prepared for transit to or from a contractor's
facility in two ways. One method is to arrange for a household goods carrier
that will pick up the property from within the facility, wrap it in a blanket,
place it in a household goods van, and transport it to the exact location. This
service is not considered as dock-to-dock, and at times it is less expensive
than the normal method of packing, crating, and transporting by common truck
carriers. This type of service is definitely less costly than the use of wooden
crates for packing and crating the materiel. If cardboard containers are to be
used, the cost savings are questionable. Normally it is best to use a common
truck carrier. EPA Form 1700-4, "Request for Shipping Services," should be
executed by the Project Officer and sent to the appropriate Shipping Officer
with a copy of the form to the Property Administrator.

(b) The common truck carrier method requires the Project Officer to
complete EPA Form 1900-8, "Procurement Request/Order," for packing and
crating if the contractor does not have facilities to perform such a service or
does not have funds within the contract for packing and crating. If the
contractor has the capability and can be authorized to perform the services,
this method is preferred. The Project Officer should execute EPA Form
1700-4, "Request for Shipping Services," to have the common truck carrier
transport the property to its destination. After a carrier is selected by

6~40
Second Edition
April 1984



the Property Administrator, contractor, or local Shipping Officer, the item is
either shipped by Government bill of lading or the carrier is requested to ship
the item by the least expensive means available. Common truck carriers are
the most economical means of transportation. However, in special situations
that require expediting the shipment, air transportation can be used even
though it is more expensive. The Project Officer must justify the need for
expediting the shipment. For those facilities with a Shipping Officer, the
Project Officer should arrange for outbound shipments going to the contractor
and furnish the Property Administrator with a copy of the Government bill of
lading or memorandum of advice.

M-6.310 Declaration Concerning Contamination of Equipment

(a) When Government property is no longer required at the contractor's
facility and removal is desired, the contractor must issue a certification that
the property is free of biological, radioactive, chemical or any other
contamination hazardous to health and that the property is safe for shipment
or acquisition by others. The following certification shall be signed by an
authorized official of the contractor for each excess declaration transaction
or for the final inventory and forwarded to the Property Administrator with a
courtesy copy to the Project Officer:

I certify that the listed property is free of biological,
radioactive, chemical, or any other contamination
hazardous to health and that the property is safe for
disposal.

Signature

Title

Date

(b) When the contractor is unable to decontaminate the property for
shipment, the items shall be identified on the final inventory or special letter
of request to the Property Administrator. A copy of such information will be
sent to the Project Officer so as to enable the Property Officer recommending
further procedure to process the property.

(c) Once the Property Administrator receives disposal instructions, the
contractor is advised as to how to dispose of the property. The Property
Administrator will determine whether the property is needed within the
Agency or whether it is excess to EPA's needs.
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M-6.311 Trade-in of Property

The contractor should first discuss the need or reason for a trade-in of
property with the Project Officer. If the Project Officer has no alternatives,
such as reassignment of a similar item from in-house inventories to the
contractor, he should advise the contractor to acquire quotes for puchase
prices with and without trade-in. Once the quotes are acquired, they should be
submitted to the Contracting Officer for review and approval. The
Contracting Officer will review the transactions with the Property
Administrator to determine whether outright purchase or purchase with
trade-in option is the most beneficial to the Government. Once the
Contracting Officer determines the appropriate method, a contract
modification will be issued to authorize the contractor to acquire the property.

M-6.312 Lost, Stolen, or Damaged Property

When equipment is lost, stolen, or damaged, a comprehensive
determination and findings must be filed with the Property Administrator by
the contractor within three days after determining the actual status of the
property. All the circumstances surrounding the transaction should be
outlined, including names of individuals involved in the investigation, their
title, and organization. The local police and the FBI must be advised of any
EPA materiel suspected of having been stolen. Damaged property should be
retained by the contractor until written notification is received from the
Property Administrator relieving him of accountability. Attached to the
determination and findings for stolen property should be copies of police and
FBI reports. A determination and findings for lost property should include a
statement indicating what search was made and which responsible individuals
were contacted in attempts to locate the materiel. The determination and
findings will be used to process a Report or Survey. Board members will
review all circumstances surrounding the event and render a decision as to
contractor liability, if any. Any given case involving lost, stolen, or damaged
property will be considered open until the contractor receives a written
response from the Property Administrator. The Project Officer must either
endorse the determination and findings or require additional information.

M-6.313 Disposal of Installed Personal Property

Installed personal property falls into three categories. The first is
materiel that can be readily removed from the contractor's facility with
simple labor services (i.e., it is not installed into any utilities, and it requires
no restoration). The second category is materiel that is installed in the
contractor's facility and that requires restoration to the satisfaction of the
contractor. The third category is materiel installed into (i) contractor's
equipment and/or equipment in the possession of the contractor but owned by
another Federal agency; or (ii) EPA equipment authorized for use under
another contract for which the period of performance has not expired. A
determination regarding restoration of the contractor's facility or equipment
should be made and incorporated into the official contract at the same time
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the property is authorized in the contract. Various factors should be
considered in this determination including, for example, whether it is in the
best interest of the Government to abandon the property, what would be
involved in restoring the contractor's site, ete.

M-6.314 Sale of Property

Specialized equipment needed for a contract which cannot be used by EPA
because of its specialization may sometimes be authorized by the Contracting
Officer and involve a "buy-back" article. A contractor may be authorized to
secure at his expense the services of an independent appraiser, acceptable to
the Government, to evaluate and determine the current on-site, fair market
value of the equipment. The contractor will then credit the contract for the
appraiser's estimate, thereby transferring title to the contractor. These
transactions take place at the end of the contract.

M-6.315 Suspension of Payment

Whenever the Property Administrator has problems with the contractor in
acquiring final inventories, information to confirm shipment, or transactions
relating to lost items of Government property, a memorandum will be provided
to the Financial Management Office recommending that: (i) the current or
next voucher be suspended in total, (i) a given amount be suspended in total
from the next voucher; or (iii) the amount of the item in question be denied
until the problem can be resolved. The Property Administrator will furnish the
Contracting Officer and Project Officer copies of all correspondence. He will
also notify the Financial Management Office when the problem is resolved and
advise them of the final action taken.

M-6.316 Short-Term Loan of Property

Loans on a short-term basis should not be made to a contractor without a
contract modification. If the need exists for providing material to a
contractor, the Project Officer should immediately advise the Contracting
Officer in writing with a copy to the Property Administrator. Included in this
memorandum should be a comprehensive determination and findings to be
considered in issuing a modification to the contract (see M-3.106-16).

M-6.317 Revocable License Agreements

A Revocable License Agreement is used to "loan" Government property to
a non-Federal institution. The EPA must derive a benefit from the loan. The
use of a revocable license is not applicable for equipment furnished to a
contractor but may be used with a cooperative agreement or a grant.
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M-6.318 On-Site Transfer of Equipment to a New Contractor

The on-site use of existing Government-owned facilities/materiel by
contractors located at installations owned and operated by the Government
requires extremely close coordination by both the Project Officer and
Property Administrator whenever contractors change. Both the present
contractor and the new contractor must conduct their own physical inventories
independently of each other and submit their findings to the Property
Administrator for reconciliation and resolution. The inventory from the
present contractor is used as the final inventory and if completed to the
satisfaction of the Property Administrator, authorization of contract property
administration closeout is granted. The inventory provided by the new
contractor is used to ensure that the Government-furnished property is
accurately stated in the contract and any problems are resolved with the
previous contractor before contract property administration release.
Normally, on-site type contracts involve significant inventories, and it is to
EPA's advantage to ensure that the new GFP listing in the contract's
Government-furnished property article is totally correct. Discrepancies
between the old and new contracts require the issuance of a contract
modification to the new contract to reflect the differences. Project Officers
are requested to physically assist in resolving any overages and/or shortages
reported by either contractor and, if necessary, in the preparation of
supporting documents to a Report of Survey action.
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EXHIBIT 6-1

Sample Contract Administration

File Plan

Basic Contract File

Copy of contract and all modifications thereto

Copy of specifications, drawings, or manuals incorporated into the
contract by reference

Listing of contractor submittal requirements

Listing of Government-furnished property or services

Listing of all information or documents furnished to the contractor
Copy of the pre-award survey, if conducted

Schedule of compliance reviews

File on PO and Contract Monitor Designation

Copy of PO designation

Letters of contract monitor assignments with copy of transmittal letter
furnished to the contractor

Listing of specialized contract administration functions delegated to the
PO or contract monitor

Internal Correspondence File

Record of communications between PO and other support activities
In-house pre-performance checklist
Copies of all correspondence between the PO and the Contracting Officer

Copies of correspondence between the PO and contract monitors and
sponsoring activities
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EXHIBIT 6-1 (Continued)

Contractor Correspondence File

Copy of all general correspondence related to the contract

Original of all contractor submittals of data and reports

Copy of notice to proceed, stop work, or correct deficiencies

Copy of all letters of approval pertaining to, for example: materials; the

contractor's quality control program; prospective employees; work
schedules, ete.

Payment File

Information relative to discount provisions for prompt payment
Copy of contractor invoices

Copies of inspection reports

Letters pertaining to contract deductions or fee adjustments

Back-up documentation for recommendation of contractor payment or
progress payment.
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EXHIBIT 6-2

PROJECT OFFICER'S EVALUATION OF CONTRACTOR PERFORMANCE

R=1i w3 rmctions or s, er5¢ cerare comp o 2g A=,
1 FROM 2. 7O
3. FCRYARD (Original only) TO 4. CONTRACT NO. S. ACTIVITY

CONTRACTOR RELATIONS SECTION PM=214)
wASH'NGTON O C 234892

. CONTRACTOR'S NAME AND ADORESS 7. PROJ. OFFICER"S NAME 8. TECHNICAL PROGRAM

9. BASIC CONTRACT COST 10, FINAL CONTRACT COST

" CONTRACTOR PROJSCT OFFICER'S NAME

12. PRQJECT TITLE

13. EVALUATED CONTRACTOR'S TECHNICAL ADHERENCE TO SCO9E OF WORK AND COMMITMENT OF PERSONNEL (Circle one of the
following and give narrative of rating) B vG A P u

14, EVALUATE CONTRACTOR’S TECHNICAL PERFORMANCE AND TECHNICAL APPROACH TO THE PRCJECT (Clrcie cne of the fallowmng
and give narrative of rating) E vG A 1]

15. EVALUATE CONTRACTOR’S SUBMISSION/DELIVERY OF PROGRESS REPORT, FINANCIAL REPORT, FINAL REPORT, EQUIPMENT
{Circle one of the lollo ving and give narrative of ratingd E vG A 1.4 u

18. EVALUATE CONTRACTOR’S DELIVERED ENO PRODUCT (Report, Equipment, etc.,) (Clecle one of the following and 2ive narrative of
rating € vG A P u

17. HAS CONTRACTOR [_] OVERRUN, OR _! UNDERRUN THE CONTRACT (Explain reason for either)

18. RECOMMENDATIONS AND AQVICE TO PERSONNEL CONS!DEPRING THIS CONTRACTOR FOR FUTURE SOLICITATIONS,

‘9. PRQJIECT QFFICER’S SIGNATURE 20. DATE 21, OVERALL RATING ‘Check rne)

E ve A P Y]

EPA Form 1900-.27 (Rev 10-73) SREVIOUS EDLTION IS 98SILETE
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EXHIBIT 6-2
(Cont'd)

INSTRUCTIONS
Prepare in duplicate and distribute as follows:

Original to be forwarded to Headquarters, Contractor Relations Section (PM~214), Washington, D.C. 204€0
Second copy to be forwarded to Contract Admunistrator for contract file

The following guide lines are to be used by the Project Officer responsible for the project in the preparation of the form
at the completion of the technical phase and/or acceptance of the final end product of the contrzct. The information is to be
accurate, as it will provide other program staff personnel or anyone else in the agency an orderly and uniform method of deter-
mmning and recording the etfectiveness of contractcrs in meeting their contractural commitments for future consideratioa in
contract awards. The information will be filed in the contract file, and with the contractor’s bidders application file. The Prcject
Officer’s technical rating of the contractor and the contracting officer’s business rating will be entered on the automatecbidders’
list by the Contractor Relations Section. All items have been numbered to identify specific instructions as they pertain to indi-
vidual items.

Rate Contractor in areas listed below by circling one of the following:
E (Excellent); VG (Very Good); A (Average); P (Poor); or U ( Unsat'isfactory)

Provide a detailed narrative of background material the rating 13 based on. Attach additional sheets, if necessary, to provide
detailed narrative.

ITEM(S)
FOLLOWING ITEMS TO 8E FILLED IN 8Y THE CONTRACT ADMINISTRATOP. RESPONSISLE FOR THE CONTRACT.

1 thru 4  Self-expiznatory
5 Activity responsi'ble for the project such as Washington, D.C., RTP, Cincinnati. Region No. or Laboratory.
6and 7  Self-explanatory. To be filled in by the Contractor Relations Section, or the Small Business Speciaiist at the NERCS.
8 Name of Secdon or Division within the Program responsible for the project.
9 and 10 Seif-explanatory.
11 Self-explanatory.
12 Self-explanatory.
FOLLOWING ITEMS TO BE FILLED IN BY THE COGNIZANT PROJECT OFFICER

13 Has contractor fulfilled the requirements of the scope of work 1s specified in the contract? Did the Contractor
adhere to his proposal, including his proposed commitment of personnel?

14 Indicate degree ot creative contribuuoa (level of technology) made by the contractor in response to thewr understand-
ing of EPA’s mission. If engaged in study contract or consuiting contract, contractor’s understanding of Federal Laws
affecting the work (e.g., for a consultant on impact statements, understanding of NEPA and all related guidelines and
sigmificant court decisions).

15 Information desired is: did the contractor submit the report or equipment as per coatract schedule? If not, zive reason.

16 Information desired is: is the report or equipment delivered of high value and/or good quality? Did the report require
many corrections, and did the contractor balk at making the corrections without additional cost”?

17 Information deswred is: give number of overruns and reasons for this (do not consider scope changes where contr.c.o:
had to submut a proposal for the addiuonal work); ratio of add:tonal funding under limitation or cost prowvision <o
original estimated costs. Was undezrun achieved by reducing the scope of work or through the development of zew
methods?
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M-7.000

M-7.100

M-7.101

M-7.101-1
M-7.101-2
M-7.102

M-7.102-1
M-7.102-2
M-7.102-3

M-17.200

M-7.201
M-7.202
M-7.203
M-7.204
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CHAPTER M-7.000

RIGHTS AND RESPONSIBILITIES UNDER GOVERNMENT CONTRACTS

M-7.100 Fundamental Duties of the Parties

The parties to any Government contract are the United States of America
(the Government) and the contractor. Each party has different rights and
obligations which should be clearly expressed in the contract document itself.

M-7.101 The Government

The Government has the obligation to refrain from unreasonable
interference or delaying the contractor in its contract performance. Examples
of violations of this obligation are:

(a) Issuing defective specifications that result in delaying the contractor
(a square peg to go in a round hole)

(b) Failing to provide in a timely fashion and in usable condition
Government-furnished property or materials or failing to provide access to
Government premises or data

(c) Delaying unreasonably Government required approvals or consents.
These might include approval of drawings or consent to subcontracts. How
much delay is unreasonable depends on the facts of each case.

M-7.101-1 Contractor Redress

(a) Violations such as those listed above are conditions for which the
contractor is legally entitled to recover the amount of any damage caused by
the breach. Some contracts have clauses that provide for contract
adjustments to avoid foreing the contractor to go to court. For example, the
Government-Furnished Property clause provides for equitable adjustment of
delivery time and for compensation if Government-furnished property is
delivered late or in unusable condition.
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(b) The contractor is entitled to an extension of time for performance if
there is an unreasonable Government delay or interference which hinders the
contractor's performance.

(¢) If the Contracting Officer determines that any failure to perform
was due to causes beyond the contractor's control and without its fault, the
delivery schedule may be revised as provided by the Excusable Delay clause in
cost-reimbursement contracts. Such causes include acts of God or the public
enemy, fires, floods, strikes, and severe weather.

(d) The Default clause in fixed-price contracts does not provide for a
specific adjustment for delivery dates. It does, however, provide for an
extension of time to perform where failure to perform on time is beyond the
contractor's control and not due to negligence or the contractor's fault. Such
causes for failure are the same as mentioned above for cost-reimbursement
contracts. Government-caused delays would also entitle the contractor to
such relief.

M-7.101-2 Actions to Protect the Government's Rights and Interests

(a) All Government employees are servants of the citizens and taxpayers
of the United States and have a duty to act in ways that best serve their
interests. All contract administration personnel (including the PO) have a duty
to take actions required to meet the Government's obligations to the
contractor and to protect the Government's rights and interests. When the
Government buys something, it should get what it pays for-nothing more or
nothing less.

(b) This concept forms the basis for written instructions for contract
administration and is the basie guideline where such instructions are absent.
The requirement in Part 46 of the FAR involving inspection prior to
acceptance of contract supplies derives from the concept that the taxpayers'
funds should not be paid out prior to determining that what is delivered is what
was ordered.

(¢) Government personnel do not have the authority to accept less than
what was contracted for or to waive the right of the Government without
obtaining a suitable reduction in the Government's obligations to the
contractor. In some cases, it might be in the best interest of the Government
to give up a legal right, but this would require extraordinary authority.

(d) The Government's basic interest is to obtain timely performance or
delivery as provided for in the contract. To safeguard that interest,
Government personnel must keep informed of the contractor's progress and
deal with delays and problems as they develop and, if required, exercise the
Government's rights under the contract through the Contracting Officer.

M-7.102 The Contractor

The basic duty of a contractor is to proceed diligently with the
performance of the contract. Specific details of the contractor's obligations
can be found in a reading of all of the contract provisions.
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M-7.102-1 End of Basic Duty to Proceed

This basie duty to proceed comes to an end:
(a) When the contract is completed.

(b) Upon complete termination of the contract under provisions that
permit the Government to terminate performance. (If the termination is only
partial, the contractor must diligently proceed with performance of the part
of the work that is not terminated.)

(c) If the obligation to continue performance is excused by (1) a
sufficiently gross and material breach by the Government ol its duties and
obligations under the contract, or (2) impossibility of performance. However,
where performance is temporarily impossible, as in the case of temporary
unavailability of materials essential for making the contract supplies, the
contractor's duty to proceed will remain effective and the contractor must
continue once the obstacle to performance has been removed.

M-7.102-2 Situations in Which the Basic Duty Is Not Ended

(a) Acts of God or the Government, or others which result in the
impossibility of further performance, do not end the contractor's duty to
perform. An extension of time may be applied for, but the contractor still has
the duty to proceed. For example, a contractor gathering data on air currents
might be granted an extension of time due to severe storms but would still
have to complete the work within the rescheduled date.

(b) Disputes or disagreements do not suspend the duty to proceed. The
Disputes clause allows the contractor to appeal a question of fact from a final
decision of a Contracting Officer. However, the clause requires the
contractor to proceed during the appeal process in accordance with the
decision of the Contracting Officer.

M-7.102-3 Circumstances in Which Performance May Be Suspended or
Stopped

The parties may agree to permit or require the contractor to stop or
suspend performance in certain circumstances:

(@) When unexpected technical problems arise, it may be to the
Government's advantage to have the work suspended pending investigation and
testing to discover the cause of the problems and determination of the best
way to proceed.

(b) The Limitation of Cost and Limitation of Funds clauses in
cost-reimbursement contracts permit the contractor to stop work once the
contract funds are exhausted.
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M-7.200
CONTRACT QUALITY REQUIREMENTS

M-7.201 Types of Contract Quality Requirements

(a) Contract quality requirements fall into three general categories,
depending on the extent of quality assurance needed by the Government for
the acquisition involved. These categories are (1) Government reliance on
inspection by the contractor, (2) standard inspection requirements, and (3)
high-level contract quality requirements. Category (1) usually involves
common commercial items. Category (3) involves complex items with critical
application and generally entail the use of military-Federal specifications.
Most Government purchases are such that standard inspection requirements
are used.

(b) It is the responsibility of the contractor to "control' the quality of
supplies or services and tender to the Government only those that conform to
contract requirements. It is the responsibility of the Government to "assure"
that the contractor complies with the contract terms and specifications.

(c) Any one responsible for inspection and acceptance must know:

(1) The description, specifications, and standards of the items or services
required by the contract.

(2) The details of the Inspection clause.

(3) The contractual Quality Assurance/Quality Control Program
elements (Quality Assurance Project Plan, Inspection (Audit)
Procedures, and related facilities and equipment).

(4) The contractor's production on work process if such is pertinent to
accomplishing Government inspection.

M-7.202 Inspection Requirements

(a) Every contract has some form of inspection clause which sets forth
the rights and responsibilities of the contracting parties concerning the
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delivery or performance of acceptable supplies or services. The working of
the clauses vary somewhat depending on whether its for use in supply versus
services contracts and also the type contract involved, i.e., fixed-price or
cost-reimbursement type. Some of these rights and responsibilities are as
follows:

(1) The contractor is required to provide and maintain an inspection
system acceptable to the Government and maintain complete records
of such inspections.

(2) The Government has the right to inspect supplies or services before
acceptance., With this right goes the responsibility to make
inspection in a timely manner that will not unduly delay the work.

(3) The Government has the right to reject supplies that do not conform
to contract specifications. In cost-reimbursement type supply
contracts, the Government, may up to six months after acceptance,
require the contractor replace or correct supplies that are
nonconforming at time of delivery.

(4) In fixed-price supply contracts, acceptance by the Government is not
conclusive with regard to latent defects, fraud, or such gross
mistakes as to amount to fraud.

(5) In service contracts, if services performed do not conform to
contract requirement, the Government has the right to require the
contractor to perform the services again at no increase in contract
price or fee. When defective services cannot be corrected by
reperformance, the Government may reduce the price to reflect the
reduced value of the services performed.

(6) For work involving environmentally related measurements for which
the Agency Quality Assurance requirements apply, the Government
may conduct one or more on-site technical systems audits
(qualitative audits) during the course of the project. The Statement
of Work must provide for the right of the Government to perform
qualitative audits. These external quality assurance procedures will
be performed by the EPA Quality Assurance Officer or by his or her
independent third party designee. Selection of the specific areas of
focus for systems audits will be commensurate with the scope and
needs of the program.

Areas of effort which can be considered in systems audits include:

(1) Facilities

(2) Equipment

(3) Methods

(4) Quality Control Systems
(5) Recordkeeping

(6) Data Validation
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{7) Maintenance and Calibration Procedures
(8) Reporting

(9) Adherence to Documented Procedures
(10) Procurement and Inventory Procedures
(11) Personnel Training

(12) Feedback and Corrective Action

In addition to the above, the Government may require the
contractor's participation in one or more EPA (quantitative)
performance audits during the project duration if stipulated in the
statement of work. The purpose of these performance audits will be
to assure and document that data quality meets project objectives.
Performance audit techniques could involve the use of reference
materials of known composition or value and/or split samples for
independent analyses, independent calibration checks on individual
system components, and/or the use of colocated samples. A
complete record of testing information (including printouts, graphs,
caibration charts, and all other pertinent information used to arrive
to the reported results) shall be submitted with test results.

M-7.203 Notification of Rejection

(a)

To exercise its rights of rejection, the Government must notify the

contractor of the rejection. The notice should be prepared by the Project
Officer and signed by the Contracting Officer. It should:

¢y
(2)
@3)

(4)
(5)
(b)

Be in writing
Specifically identify what is rejected

Identify the basis for rejection; that is, the specific failure to
conform to contract requirements

State what corrective action is required
State whether correction should be made at the Government facility.

Unless the contract says otherwise, acceptance or rejection must be

made as promptly as is practical after delivery, since a delay in such notice
may, in some circumstances, imply acceptance. Inspection of partial products
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or work in process does not relieve the contractor of the responsibility for
correcting defects discovered prior to acceptance of the final product or the
completed work. Furthermore, Government failure to inspect, and to accept
or reject, does not relieve the contractor from responsibility for a defect.

M-7.204 Revocation of Acceptance

The Government has the right to require correction after an item has
been accepted where latent defects, fraud, or gross mistakes amounting to
fraud are involved.

M-7.204~1 Latent Vs. Patent Defects

(a) A patent defect is one that could reasonably be discovered by normal
methods. A latent defect is one that could not be reasonably discovered using
normal inspection techniques. It does not have to be impossible to discover. A
defect discoverable by special tests (X-ray) is a latent defect if such special
tests are not normally used to inspect that kind of item.

(b) The fact that the contractor could have very easily discovered the
defect does not make it patent. Government contracts personnel or full-time
quality assurance/quality control specialists are qualified to determine if a
defect discovered after inspection is patent or latent.

M-7.204-2 Fraud

The Government has the right to revoke acceptance if it was deceived
into an acceptance by fraud. Fraud involves an intentional deceit or
falsehood. Acceptance due to fraud may be revoked even if the defect was
patent.

M-7.204-3 Gross Mistakes

If the contractor's conduct with respect to a defect involves a mistake so
gross as to amount to fraud, the Government has the same rights to revoke
acceptance as if there was fraud.

M-7.204-4 Guarantees or Warranties

A warranty or guarantee is a promise or affirmation given by a seller to
EPA regarding the nature, usefulness, or condition of the supplies or
performance of services to be furnished. The principal purposes of a
warranty/guarantee are to delineate the rights and obligations of the
contractor and EPA for defective items and services and to foster quality
performance. Generally, warranties survive acceptance of the contract items
for a stated period of time or use, or until the occurrence of a specified event,
notwithstanding other contractual provisions pertaining to acceptance by the
Government. Thus, they allow EPA additional time after acceptance in which
to assert a right consistent with the warranty or guarantee.
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M-7.204-5 Remedies When Acceptance Is Revoked

When acceptance is properly revoked, the Government has the same
remedies available as when defects are discovered prior to acceptance (see
Inspection requirements above).

M-7.205 Peer and Administrative Review

(a) The Administrator has implemented an internal review process for
EPA scientific, informational, and educational materials designed for public
distribution. Any such materials attributable to EPA, whether produced by an
EPA employee, consultant, contractor, or grantee, must be reviewed through
the control system established in the EPA Order prior to public distribution.
The intent of the Order is to ensure the high quality, completeness, and
accuracy of materials attributable to EPA.

(b) A new contract clause restricts the contractor from independently
publishing or printing material generated under contract until after completion
of the EPA review process. The Project Officer is to notify the contractor of
review completion with the number of calendar days specified in the contract
clause after the contractor's transmittal to the Project Officer of material
developed under the contract. If the contractor does not receive Project
Officer notification within this period, the contractor is to notify the
Contracting Officer in writing.

(¢) The contract clause will establish statements the contractor must
include in any public distribution of the contract-generated material, and
requires the contractor to send the PO and CO a copy of such material 30 days
prior to publication.

(d The procedures for existing contracts lacking the new clause are:

(1) Products of existing contracts should be accepted before initiating
any review as described in EPA Order 2200.4.

(2) Each Associate, Assistant, or Regional Administrator and Staff
Office Director in the Office of the Administrator, or his/her
designee, will peer and administratively review his/her own
documents prior to release to the public. The Project Officer will be
held accountable for compliance with the objectives of Order 2200.4.

(3) The Project Officer is responsible for incorporating the results of this
review and for final disposition of the material in accordance with
applicable requirements.
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M'7.300
CONTRACT MODIFICATIONS

M-7.301 Introduction

(a) Contract modifications fall into two major classes: unilateral and
bilateral. Unilateral modifications are those which the provisions of the
contract allow the Contracting Officer to make and which do not require the
consent of the contractor. A bilateral modification requires the contractor to
consent to the contract change. Listed below are some typical areas in which
modifications are made to contracts. Each has been classified as being a
unilateral or bilateral modification.

Purpose of Modification Unilateral Bilateral
Changes in:
specifications, designs, drawings, X

place of delivery, inspection, acceptance
method of shipping or packing.

Exercise of option X
Termination

Administrative changes

Novation agreements

New procurement: increase in X
scope or quantity of work
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Purpose of Modification Unilateral Bilateral

Equitable adjustments:
Differing site conditions
Suspension of work
Government property (fixed-price and R&D)
Inspection (fixed-price supply and R&D)

K RPN

Inpection and correction of defects
(cost-reimbursement supply and R&D)

(b) This section discusses contract.modifications per se with the intent
of providing insight both into their use and the Project Officer's involvement
in the modification process.

M-7.302 Administrative Vs. Substantive Changes

An awarded contract should contain all the necessary provisions for
completion of the work and discharge of the obligations of the parties. Other
than exceptions such as fixed-price redeterminable contracts, modifications
are not contemplated at the time a contract is signed. As a practical matter,
however, few contracts are completed without some sort of modification.
Many modifications are simply administrative changes that do not affect the
substance of the contract Examples would be changes in Government
appropriation data, paying office, or name of Projeet Officer. Other
modifications do involve substantial changes to details of price, quantity,
quality, or delivery.

M-7.303 Unilateral Modifications

Unilateral modifications may be either administrative or substantive in
nature (see the section on the Changes clause, below). Change orders involve
the Contracting Officer in unilaterally directing the contractor to perform
work other than that which was originally called for in the contract. In
addition, the Contracting Officer may make decisions involving disputes that
are reflected in unilateral modifications. Terminations and exercise of options
are issued unilaterally. These rights to unilaterally direct the contractor are
provided for in the general provisions of the contract.

M-7.304 Bilateral Modifications

(a) Substantive changes to the contract that the contract does not
provide the Contracting Officer the unilateral right to make require the
agreement of the contractor on a bilateral modification or supplemental
agreement. Both parties may enter into supplemental agreements affecting
many parts of the contract (see section on Equitable Adjustments clause).
These are reached by mutual consent and must include all the elements of a
legal contract.
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(b) Mutual agreement is not always enough to allow a modification to a
contract. For example, the parties may want to add work which is outside the
scope of the contract. However, this is new procurement and requires either a
Justification for Noncompetitive Procurement or a competitive procurement.
In addition, no clause in a contract required by law can be eliminated or
changed, nor can the Contracting Officer consent to waive any substantative
right of the Government without consideration. However, many changes can
be made. Delivery schedules can be moved up or delayed, advance agreements
can be reached concerning allowability of costs, or any other number of
actions may be taken.

(c) Many bilateral actions will require negotiation concerning what
constitutes proper consideration under the supplemental agreement. Such
consideration is subject to the same principles as apply to a new procurement
or equitable adjustments under the Changes clause (see below).

M-7.305 The Changes Clause

(a) Generally, Government contracts contain a "Changes" clause. The
clause may differ slightly depending on the type of contract, but the provisions
are essentially the same. They generally provide that the Government may
unilaterally make changes, within the general scope of the contract, in any one
or more of the following:

(1) Drawirgs, designs, or specifications (in the case of supplies, only
where the supplies are to be specifically manufactured for the
Government)

(2) Method of shipment or packing
(3) Place of inspection, delivery, or acceptance.

(b) Special Changes clauses for construction and transportation contracts
permit the Government to make unilateral changes in the work to be
performed in ways tailored to the specific industry for which these special
clauses are designed (e.g., a change in amount of Government-furnished

property).

(c) The contractor is obligated to proceed with the work as changed
when a change order is issued. If there is an impact on schedule, cost, or any
other contractual aspects, the contractor may submit a claim for an equitable
adjustment within thirty (30) days of receipt of the change order. If the cost
of work is decreased, the Government has a right to a downward equitable
adjustment in the contract price.

(d) Changes are limited to those that fall within the general scope of the
contract and must be made by the Contracting Officer in written form.

(e) A change requires the execution of a procurement request (EPA Form
1900-8) plus associated procurement request rationale. For guidance in this
area, refer to Chapter 4.
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(f) Revisions of approved Quality Assurance Project Plans which have
been incorporated in the statement of work require the issuance of a change
order by the Contracting Officer.

M-7.305-1 Constructive Changes

(a) A constructive change results from action or inaction by the Con-
tracting Officer or any other authorized individual—e.g., the Project Officer—
which are of a nature that they can be construed or inferred to have the same
effect as if the Contracting Officer had issued a written change order pur-
suant to the Changes clause of the contract. In that the contract has "effec-
tively" been changed, the contractor is entitled to an equitable adjustment.
An example of a constructive change would be a failure on the part of a
Project Officer to review a report within the time frame provided within the
contract. Another example would be where a Project Officer during contract
monitoring directs a contractor to perform differently than provided in the
contract. The contractor may later claim that a constructive change was
made and seek an equitable adjustment. A PO's authority should be set forth
in writing and should specifically preclude any actions that may affect the
cost or price of the work.

(b) There is a fine line between a change and technical direction. What
might not have seemed important at the time may end up having a substantial
effect on final costs or performance. In such cases, it can be expected that
the contractor will file a claim.

M-7.305-2 General Scope of the Contract

(a) It is not always clear exactly what comprises the "general scope of
the contract." For example, the Changes clause allows for unilateral orders
changing the place of delivery, but the US. Court of Claims has found that a
substantial difference in the point of delivery in a transportation contract was
actually beyond the scope of the contract since, in that case, the place of
delivery was the subject of the contract. In supply contracts, the right of the
Government to make changes in specifications is limited to goods specifically
made for the Government and not off-the-shelf items.

(b) Changes affecting the quantity of the work are outside the scope of
the contract and not subject to the Changes clause. Additional work (not an
exercised option provision) is a new procurement. Substantial reductions in
quantity may actually be terminations rather than changes. Even if the reduc-
tion or deletion is stated in terms of alteration of drawings or specifications,
it may not be covered by the Changes clause. Minor modifications in design
are covered by the clause, even if they change the quantity of work to be
performed.

(¢) Determining whether a proposed change is a new procurement, a
termination, or a change must be done by the Contracting Officer in the light
of the facts of the case. Often disputes arise in this area and may result in
litigation.
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(d) If defective specifications or drawings are later clarified by the
Government, it may be considered a change even though no formal change
order was issued. A change order is the proper method for changing any
specifications or drawings.

M-7.305-3 Coordinating Change Orders

The Contracting Officer issues change orders even though the Project
Officer has technical control over the contract; however, he or she discusses
the effects of a change with the Project Officer prior to issuing change
orders. Project Officers are most often performance-oriented people who
nevertheless must always consider the impact of changes on costs and delivery

schedules. Consequently, the PO should consult with the Contracting Officer
to understand the impact a change may have to the overall integrity of the

work effort while pursuing technical excellence. It should also be kept in mind
that excessive changes are a major cause of "cost growth."

M-7.305-4 Concluding Comments

Adjustments related to change orders are usually agreed to by both
parties, but the Contracting Officer has the authority to issue a unilateral
decision if agreement cannot be reached. A CO's unilateral decision is subject
to the Disputes procedures. The possibility of not being able to agree to the
equitable adjustment should act to discourage the issuance of unilateral
change orders. It is better to first work things out regarding money and time
rather than invoke the unilateral right to issue a change order. Paperwork is
reduced, as is the possibility of excessive charges by the contractor.

M-7.306 Equitable Adjustments

(a) Under the Changes clause, equitable adjustments to price, estimated
cost, delivery schedules, or other areas impacted by the change must be
reflected in a supplemental agreement. In addition to Changes, several other
clauses call for equitable adjustments under certain circumstances. Among
these clauses are:

(1) Differing Site Conditions (construction);

(2) Suspension of Work (construction);

(3) Government Property;

(4) Inspection (fixed-price supply and fixed-price R&D); and

(5) Inspection and Correction of Defects {(cost-reimbursement supply and
cost-reimbursement R&D).

(b) The most common adjustments arise under the Changes clause. Basic
principles apply to all equitable adjustments. Both parties should be made
whole as a result of the adjustment. Neither party should gain an advantage or
suffer a loss. Profitable contracts should remain equally profitable and
existing losses should not be borne by the Government. That is the essence of
the term "equitable.” The following discussion is based on the most common
problems of adjustments under the Changes clause.
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M-7.306-1 Computation and Negotiation of Adjustments

(a) Most adjustments are based on costs, although they may be priced by
reference to catalogs or market value of supplies or services. If based on
costs, adjustments must consider the effects of the change on the entire
contract, not just the portion of the work affected by the change.

(b) Changes in costs may also require a change in profit or fee to reflect
the circumstances of the new situation. In some cases an adjustment may be
negotiated only with respect to the fee—for example, in the event of delivery
of nonconforming supplies in a cost-reimbursement contract.

(c) Computations and negotiation of adjustments is complicated when
the change both adds and deletes items of work. In effect, one change order
has made two changes. The net result of these additions and deletions may be
very small or exactly equal; however, the concept of equity requires that both
aspects of the change be properly considered.

(d) If the contractor's claim is for a few dollars, it is not safe to assume
that little examination is required. For example, the deleted work may be
labor intensive, with costs comprised primarily of direct labor and, therefore,
subject to overhead charges. The added work may be capital intensive, and
the costs not subject to the same extent of overhead. Unless care is taken,
the contractor could honestly compare only the direct costs of the deleted and
added work and end up collecting overhead expenses not incurred in work
performance.

M-7.306-2 Analysis of Cost of Changes

(a) Often, estimating the cost of a change is difficult and out of
necessity requires a particularly thorough and careful price analysis by the
Contracting Officer before a supplemental agreement can be negotiated.

(b) Difficulty may still be encountered even though cost data are
available. The estimates of costs of work deleted can be based on either
(1) the cost estimated at the time the contract was negotiated, or (2) the
costs at the time the change was made. If the original estimate is used and
costs have risen, then the contractor will suffer a smaller loss or more profit.
If the reverse is true, then the contractor will have a greater loss or less
profit. Contractor-suggested changes should be thoroughly reviewed to assure
that the contractor is not suggesting changes to enhance its profit position.

(c) Pricing adjustments after the work is done is much easier than
estimating costs in advance. The contractor's data may clearly show the
actual costs of the change to which a customary profit may be added. This is
an appealing rationale, but it has its dangers. If a change order has been
issued and the work is completed prior to pricing the adjustment, the
contractor has had absolutely no incentive toward controlling costs. If a
customary profit is to be added, then the more that is spent on the added
work, the larger the contractor's profit will be. Even if the contractor can be
trusted to control costs in such a situation, the Government will not have had
an opportunity to review the contractor's proposed costs and possibly point out
more efficient production methods or management controls. Forward pricing,
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that is, issuance of a single supplemental agreement instead of a unilateral
order followed by an adjustment, allows for a complete negotiation on
technical as well as price aspects of a change. It may not be practical to do
this for all changes, especially if there are many small ones to be made. In
that case, a single negotiation session resulting in a single supplemental
agreement may be preferred.

M-7.307 Role of the Project Officer Regarding Modifications

(a) The Project Officer should avoid taking any action that results in
directing the contractor in such a way that it has the effect of changing the
contract's description of the tasks to be performed, the products provided, or
the time or place for performance or delivery. The Project Officer is
authorized only to direct the contractor to carry out the terms of the contract
as written. Changing the contract's provisions is outside the authority of the
Project Officer.

(b) At times a contractor may suggest modifications to the contract.
Often the change will technically improve the contract services or supplies
and the Project Officer should realize this. However, it should be kept in mind
that contractors, especially those who are experiencing a loss under a
contract, will suggest changes so as to provide a chance to better their profit
position. The Project Officer must beware of leading the contractor to
believe that the Project Officer's opinion authorizes the contractor to
proceed. Such improper authorization would be in effect a constructive
change. If the contractor makes the change and later claims extra costs, the
Government will find it very difficult to deny these claims for costs since they
were incurred in good faith (especially if the end result is a better product and
the agency benefits). The Project Officer's action would be improper and
unauthorized since only Government personnel designated as Contracting
Officers have the authority to obligate the Government.

(¢) The Project Officer has considerable responsibility for change orders,
even though only the Contracting Officer has the power to issue such orders.
Since the Project Officer monitors the contract performance, he or she will
often be in an excellent position to know when a change will serve the best
interests of the Government and help to formulate that change. The Project
Officer can also be of significant assistance in determining both what a
reasonable price/cost of the change should be and the effects of the change on
the contract. It is important that all potential effects of a change are
examined, so if additional funding is required it can be obtained prior to
issuing the change order.

(d) After a change order has been issued, the Project Officer is
responsible for assuring that the contractor is implementing it.

(e) In the case of a revision to an approved Quality Assurance Project
Plan previously incorporated in the contract, the Project Officer and the
Quality Assurance Officer must approve the revision. Once approved, the
Contracting Officer will issue a change order to the contract to include any
revisions, assuming the revisions are within the scope of the contract.
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M-7.400
CONTRACT TERMINATION

M-7.401 Remedies for Deficient Performance Short of Termination

(a) There are a range of actions short of termination available to the
Government when performance is deficient. These actions may only be taken
by procurement personnel, and are listed below in order of priority:

(1) Verbally bringing the deficiency to the attention of the contractor
and asking for written notice of corrective action

(2) Initiating a letter (from the Contracting Officer) directing the
attention of the contractor to a deficiency and asking for a response
that includes plans for corrective action

(3) Requesting, orally or by letter from the Contracting Officer, a
meeting with the contractor's management to focus attention on the
problem and to obtain a commitment to corrective action

(4) Accepting deficient performance in exchange for a reduction in price
or other considerations.

(b) Before resorting to termination of the contract, the Contracting
Officer may take one or several of the actions listed above, or may resort to

payment stoppage, price reduction, or assessment of liquidated damages.
These options are discussed below.

M-7.401-1 Payment Stoppage

The Government may withhold authorized progress or partial payments
until satisfactory progress is shown. This is a powerful right. Payment should
not be authorized unless the Project Officer is satisfied with the contractor's

progress.
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M-7.401-2 Reductions in Price

The Government has the option, under a fixed-price contract, to reduce
the price in return for acceptance of less than contractually required goods or
services. Only the Contracting Officer has the authority to reduce the price.
The Project Officer, however, should not hesitate to suggest a price reduction
if he or she believes it is the proper course of action. It must be remembered

that any reduction in price should be based upon an actual loss to the
Government.

M-7.401-3 Liquidated Damages

(a) Liquidated damages are adjustments for deficiencies in contract
performance. The solicitation resulting in the contract provided that damages
would be assessed contingent upon late delivery or some other failure of the
contractor. Damages are usually a defined dollar amount. The FAR states
that liquidated damages should only be used in contracts for supplies and
services only if both of the following eircumstances are present:

(1) Time of delivery or performance is such an important factor in award
that the Government may reasonably expect to suffer damage if
delivery or performance is late.

(2) The extent or amount of such damage would be difficult or impossible
to determine or prove.

(b) In deciding whether to include a liquidated damage clause in a
contract, consideration should be given to their impact on pricing, amount of
competition, and the costs and difficulties of contract administration.

M-7.401-3(a) Rate of Damages

The rate of liquidated damages must be reasonable and based on probable
actual costs. Unreasonable amounts are considered to be punitive and are
unenforceable. The minimum amount of liquidated damages should be based
upon the Government's inspection and administrative costs for each day of
delay. If the Government will suffer other specific losses due to the
contractor's failure to complete the work on time, these losses should also be
included.

M-7.401-3(b) Liquidated Damages Clause

(1) The Liquidated Damages clause—Supply, Service and R&D
contracts—covers three points: (i) If the contractor fails to deliver
the supplies or services within the time specified, the contractor will
pay the Government a fixed amount for each day of delay; (i) if
delivery is so delayed, the Government may terminate the contract;
and (iii) the contractor will not be charged liquidated damages when
the delay is beyond the contractor's control.
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(2) When there are different items or stages of the work, with different
completion periods provided for in the contract, the liquidated
damages for each item or stage of work should be provided for in
separate clauses.

M-7.401-3(c) Administration of Liquidated Damages

Personnel involved in contract administration should know the following
points concerning liquidated damages:

(1) If the Government does not terminate the contractor's right to
proceed, liquidated damages will continue to be assessed until the
work is completed and accepted. The amount the Government
recovers will be limited to the amount of liquidated damages assessed.

(2) Liquidated damages provisions are strictly construed against the
Government. This means that the contractor will not be held liable
unless all formal procedures relating to damages are followed and
unless the Government is "obviously" in the right.

(3) Liquidated damages are disallowed unless the work is eventually
completed by someone, based on the theory that liquidated damages
are for delay in delivery or completion and thus cannot be assessed
when there is no delivery or completion.

(4) Liquidated damages are not assessed upon substantial
completion—i.e., completion with only minor deficiencies.

M-7.402 Termination for Convenience (T for C)

(a) Under the Termination for Convenience clause, the Government has a
right to cancel work under a contract whenever it determines that it is in its
best interest. Such a decision is a unilateral right of the Government. It is
not, however, a decision that can be made lightly. Cancellation of the work
under contract is an expensive and undesirable course of action. Generally,
such terminations occur because of changes in Government requirements or
because contract funding is not available.

(b) The Termination for Convenience clause outlines the actions of the
contracting parties taken in consumating the termination of work and
settlement. In terminating a contract, there may be extensive administrative
effort involved on the part of the Government with respect to the various
actions necessary to complete the settlement.

M-7.402-1 Steps Employed

(a) The first step in a termination for convenience is written notification
to the contractor by the Contracting Officer. The notice clearly indicates
that the contract is being terminated for the convenience of the Government.
It also gives: (1) an effective date for the termination (usually the date of the
notice); (2) the extent of the termination identifying what portion, if any,
should be continued; and (3) any special instructions.
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(b)

Upon receipt of the notice, the contractor is obligated to comply

with the Termination clause and the terms of the notice, which generally

inelude:

(1
(2)
(3)

(4)

(5)
(6)

Stopping work on the terminated portion of the contract.
Terminating related subcontracts.

Continuing with the unterminated portion and promptly requesting
any equitable adjustment in price on the continued portion.

Taking action to protect and preserve any Government property or to
return it as directed by the Contracting Officer.

Settling claims and liabilities arising from terminated subcontracts.

Promptly submitting its own claim for settlement.

M-7.402-2 Settlement

(2)

The Contracting Officer directs the actions of the contractor,

reviews the settlement proposal, and promptly negotiates a settlement. A
number of people, including the Project Officer, may be involved in fulfilling
these multi-faceted duties. One of the duties of the Contracting Officer in
which the Project Officer participates is in the settlement conference. At the
conference, the Contracting Officer will:

(1)

(2)

(3)

(4)

(5)

(6)
(b)

Explain the general principles governing settlements under the
relevant clause, including the contractor's obligations with respect to
subcontracts.

Determine the status of the work, and, if necessary, clarify the
extent of the termination.

Determine the subcontracts being terminated and who is handling
them for the contractor.

Make all arrangements for proper handling and disposition of
Government property.

Discuss the form of the settlement proposal and the accounting data
required.

Establish a tentative schedule for negotiation of the settlement.

Settlement proposals submitted by contractors are subject to the cost

principles of FAR Part 31 and will involve the Project Officer in evaluating
their merit.
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M-7.402-3 Involvement of the Project Officer

Aside from possibly making the recommendation to terminate for
convenience, the Project Officer will be involved in settlement conferences,
advisirg the Contracting Officer on the disposition of property and evaluating
the reasonableness (quantitatively and qualitatively) of the contractor's
settlement proposal.

M-7.403 Termination for Default

(a) Termination for default is based upon the contractual right of the
Government to terminate, in whole or in part, the contractor's right to
proceed with the work when the contractor has failed to perform its
contractual obligations.

(b) If, after termination for default, it is determined that the contractor
was not in default, or that the default was "excusable," the termination will be
considered to be for the convenience of the Government. The rights of the
parties are then to be governed by the Termination for Convenience clause.

(c) The contract may be reinstated by mutual agreement if it is
determined by the Contracting Officer to be in the best interests of the
Government.

M-7.403-1 Government's Right to Terminate for Default

This right is based on the contractor's failure to:
(a) Perform on time, as provided in the contract
(b) Perform any other provision of the contract

(e) Make progress, to the extent that the delay endangers contract
performance. Although not expressly provided for in the Default clause, the
Government may immediately terminate for default if the contractor
definitely exhibits an intention not to perform within the time fixed in the
contract. This manifest intention is termed as anticipatory breach or
repudiation.

M-7.403-2 Consequences of Termination for Default

Depending upon contract type, the following consequences result from a
termination for default.

(a) On fixed-price type contracts, the Government does not have to pay
the costs of uncompleted work, but only the costs of products delivered to and
accepted by the Government. In the case of a cost-reimbursement contract,
the Government is liable for costs incurred up to the date of termination, plus
a proportional part of any fee. The Government is not liable for settlement
expenses, nor for any profit on costs of preparation for work in progress.

(b) The contractor must return any progress or advance payments.
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(¢) The Government has the right to take over the contractor's
inventory, subject to a negotiated compensation.

(d) The contractor is liable for any excess costs the Government may
have to pay in repurchasing the supplies or services. (However, a
cost-reimbursement contract does not contain any provision for recovery of
excess repurchase costs.)

(e) The contractor may also be liable for breach of contract damages.

M-7.403-3 Alternatives to Termination for Defauilt

(a) Prior to taking any default action, the Contracting Officer will
normally take action on one of the following remedies short of termination.
At this time, the Contracting Officer should also determine:

(1) Whether it would be effective to withhold payment until satisfactory
performance is demonstrated;

(2) Whether, if default action is taken, there is an alternative source of
supply;

(3) Whether the contractor's financial condition is such that it would be
able to reimburse the Government for the excess costs of repurchase;

(4) What would be the impact of default upon the contractor's ability to
liquidate progress payments or continue to perform under other
Government contracts;

(5) Whether continued performance under a revised delivery schedule
would be more in the Government's interest;

(6) Whether the Government's interest would be better served by
offering advance payments or some other special financing
agreement;

(7) Whether, if the contractor cannot continue to perform, an
arrangement to have the contract performed by a capable
subcontractor might be an appropriate solution;

(8) Whether, where a capable organization declines to perform as a
subcontractor, a novation agreement can be arranged whereby the
desired performance can be obtained from that organization while
the original contractor still remains legally liable for the contract;

(9) Whether there is a surety or trustee in bankruptcy who would be
willing to take over the responsibility for performing the contract;

(10) Whether, where the requirement for the supplies or services no longer

exists and the contractor is not liable to the Government for
damages, a no-cost termination agreement should be executed.
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(b) The Contracting Officer, with the assistance of the Project Officer,
has a reasonable time to determine if it is in the Agency's best interest to
exercise its right to terminate a contract in default. The definition of a
reasonable period of time depends upon the facts of each case and varies from
case to case. The contract file is fully documented to explain the reason(s) for
default and the Agency's rationale for evoking the Default provision.

M-7.403-4 Procedures for Termination for Default

In order to effect a proper termination, the Government must follow the
procedural requirements of the Default clause.

M-7.403-4(a) Preliminary Notice

The Government is not required to either give notice of failure or notice
of the possibility of default prior to issuing a termination for default if the
basis for default is failure to deliver or to perform on time. If, however, the
Government fails to enforce the provisions related to timely delivery, or takes
any action that might be construed as a waiver of the delivery or performance
date, then the Contracting Officer must send a preliminary notice to the
contractor proposing or setting a new date. It is important that Project
Officers do not take actions that could possibly be construed as a waiver of
the Government's contractual rights.

M-7.403-4(b) Cure Notice

(1) In cases where the failure to perform involves provisions other than
those concerned with timely delivery, or failure to make such
progress as to endanger performance altogether, the Contracting
Officer must give the contractor notice of such failure and allow at
least ten (10) days for cure (remedy) of the failure before issuing a
termination notice.

(2) This "ten-day cure notice":
(i) States that a termination for default may arise unless the
failure to perform and make adequate progress is cured within
ten (10) days (or longer);

(ii) Calls the contractor's attention to its contractual liabilities in
the event of default;

(iii) Requests an explanation of the failure to perform and plan for
corrective action;

(iv) States that failure to present an explanation may be taken as
an admission that there is no valid explanation;

(v) Where appropriate, invites the contractor to discuss the
matter at a conference.
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M-7.403-4(c) Notice of Termination for Default

(1) Once

the Contracting Officer determines that termination for

default is in order, then the Contracting Officer issues an official
written notice of termination that:

(i)

(id

(iii)

(iv)

(v)

(vi)

Sets forth the contract number and date and describes the acts
or omissions that constitute the default;

States that the contractor's right to proceed with performance
of the contract (or a portion of the contract) is terminated;

States, if the Contracting Officer has not determined whether
the failure to perform is excusable, that it is possible that the
contractor will be held liable for any excess costs the
Government must pay in repurchasing terminated supplies or
services;

States, if the Contracting Officer has determined that the
failure to perform is inexcusable, that (1) the notice of
termination constitutes such a determination and is a final
decision under the Disputes clause, (2) the contractor will be
held liable for any excess costs of repurchase, and (3) the
contractor has the right to appeal under the Disputes clause;

States that the Government reserves all rights and remedies
provided by law or under the contract;

States that the notice represents a decision that the
contractor is in default as specified and that the contractor
has the right to appeal under the Disputes clause.

M-7.403-4(d) Excusable Default

(1) The contractor has certain defenses against the Government's notice
of termination for default which are contained in the Default clause.

(2) I the failure to perform is caused by factors beyond the control of
tI'e contractor, and without contractor fault or negligence, the
con.ract cannot be terminated for default. If the failure to perform
is caused by a subcontractor (at any tier), and if it is caused by
factors beyond the control of the contractor and subcontractor and
without their fault or negligence, then the contract cannot be
terminated by default—unless the supplies or services to be furnished
by the subcontractor were obtainable to meet the required delivery
dates. Essentially, the same provision is found in the Excusable
Delays clause applicable to cost-reimbursement contracts.

(3) Simply put:

(D

A contractor's default is excusable if it is not caused by either
contracting party, or if it is caused by the Government;
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(4)

(5)

(6)

(ii) A contractor's default is inexcusable if caused by the
contractor's own fault or negligence, by that of something or

someone within its control, or by that of one of the
subcontractors.

There are several excusable causes listed in the excusable delay
section of the Default clause, some of which are:

(i) Acts of God or the public enemy

(ii) Acts of the Government in either its sovereign or contractual
capacity

(iii) Fires, floods, epidemiecs, and quarantine restrictions
(iv) Strikes, freight embargoes, and unusually severe weather.

In every such case, the failure to perform must be beyond the control
and without fault or negligence of the contractor. Also, the
excusable cause must be the direct cause of the failure to perform.

If actions by both the Government and the contractor contribute to
the default, and the specific causes and effects of the responsibilities
of each are so intertwined as to defy disentanglement, then the
contractor's default will not be excused.

M-7.403-4(e) Termination Despite an Excusable Delay

(1

(2)

If, prior to issuance of a notice of termination, the Contracting
Officer determines that the contractor's failure is excusable but the
termination is in the best interests of the Government, the
Contracting Officer can take either of these actions:

(i) Terminate for convenience where the contract contains a
Termination for Convenience clause

(i) Terminate at no cost to either party, where the contract does
not contain a Termination for Convenience clause.

If the Contracting Officer was not able to determine whether the
contractor's failure is excusable prior to the issuance of the
termination, the Contracting Officer will make a written decision as
soon as possible. The written decision will be delivered to the
contractor promptly, with advice on the contractor's right to appeal
under the Disputes clause.

M-7.403-5 Waiver of Default

(a) After the contractor is found to be in default, the Government's

rights will be waived if (1) the Government acts or fails to act and thus
encourages the contractor to continue performance, and (2) the contractor,
relying on that encouragement, continues to work and incurs costs in
performance of the contract.
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(b) If, after default, a contractor continues to perform and ineurs costs,
the Board of Contracts Appeals will carefully examine the contract
administration personnel to see if they said or did anything, or failed to say or
do anything, that may have encouraged the contractor to continue. If the
Board finds such evidence, it will hold that a waiver is the result.

(e) If, after default, the contractor does nothing to continue work or
incur costs, then there will normally be no waiver, in spite of anything the
contract administration personnel may have or have not said or done. The
Government's right to terminate for default will remain intact.

(d) The following kinds of acts on the part of Government personnel have
been held to waive a default:

(1) Accepting late delivery

(2) Ordering and accepting corrective action after default
(3) Encouraging continued performance

(4) Negotiating a revised delivery schedule

(5) Revising other contract terms

(e) The following kinds of acts on the part of Government personnel have
been held to not waive a default:

(1) Conducting negotiations concerning revisions of delivery times
(2) Attempting, unsuccessfully, to revise other contract terms.

(f) The best way to avoid waiver of default is to have good rapport and
communication between the Contracting Officer and the Program or Project
Officer so that all personnel who are involved with the contractor will know
the contract status, the Government's position, and what each party is
supposed to do and not do.

() When it is concluded that the Government's action or failure to act is
grounds for a waiver of the contractor's default, the Contracting Officer
should take immediate steps to establish a new delivery schedule. These steps
will revive the Government's right to terminate for default so that the right is
available in the event of a new defauit.

M-7.404 Closeout Procedures

A contract is complete when all deliverables have been delivered and
accepted or all required services have been performed and accepted or
formally waived. Contracts that are physically complete must be
administratively closed out. That means that all outstanding contractual
issues must be settled and the contract documented. The Contracting Officer
is responsible for closing out the contract with the assistance of the Project
Officer.
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M-7.404-1 Project Officer Responsibilities for Closeout

(a) At the completion of either a fixed-price or cost-reimbursement
contract, the Contracting Officer will request the Project Officer to certify
as to whether:

(1) all technical requirements have been satisfied;

(2) product(s)/service(s) set forth in the contract schedule have been
satisfactorily completed within contract price/cost; and

(3) the final report and/or other deliverable items have been received
and accepted (see Exhibit 7-1 at the end of this section for sample
Certification Form).

(b) It is the Project Officer's responsibility to review and determine to
the best of his or her ability the accuracy of the contractor's reporting of
inventions. Findings are sent to the Contracting Officer.

(e) The completion voucher of the contractor, accompanied with a memo
entitled Provisional Approval for Payment, will be sent to the Project Officer
on all cost-reimbursement type contracts. The Project Officer has the
responsibility of examining the voucher from the perspective of (1) was the
work performed, and (2) are the costs allowable and reasonable. The
determination is sent to the Contracting Officer.

(d) All contracts after completion are to be evaluated by the cognizant
Project Officer. A "Project Officer's Evaluation of Contractor Performance"
(Exhibit 7-2) is forwarded by the Contracting Officer. The Form 1900-27 is to
be completed and returned.
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pATL

SURRCET:

T

EXHIBIT 7-1

Project Officer Certification, Contract No.
68-21- s With Coztract Type
Title:

Lontract Ac=lgiscracor, Contracts Adzinistration Secticn (PM-21

Project Offlicer ( )
Telephcne No.

The erd of the period of perfcrmance and/or final delivery
date of sudbject contract occurred on
This office is undertaking action to Initiate fical close-
out of the contract.

It is regquested that you make a physical review of the
contract and deterzine 1f: (1) all technical regquirezents

have been satisfied; (2) services set forth irn the contract
schecdule have been satisfactorily cozpleted; and/or (3) the
inal report and/or other deliveradbie ite=s have dDeen received
and accepted.

In the event that the Contractor kas satisfled the perform-

ance and/or delivery requirexzents of the con:ract, please

check the appropriate space and cite the cate of vour accsectance
Should there be a need to withhold close-cut ©of the contrase,
please advise below and this office will take proper action.
Your reply withis 15 days from the date of this =enorandu=

will be appreciated. I may be reached at 202/472- c3iL if

you have any questicns.

{ 3] Contract requirezents bave been met and close-out -should
proceed. Date of Acceptance: .

[ ] Delay close-out and final pay=ezt (please indicate reason
for delay under "“Remarks").

Rezarks:

Date Project Officer

7-29

Second Edition
April 1984



UN

Subject:

From:

To:

Enclosure

ce:

EXHIBIT 7-2

ITED STATES ENVIRONMENTAL PROTECTION AGENCY

Project Officer's Evaluation of Contractor Performance
Contract No. 68-01 with .

Contract Administrator, Contracts Section (PM-214-M)

Project Officer

You are requested to review the contractor's performance under the
subject contract and complete two copies of the attached EPA Form
1900-27. This form will serve as a record of contractor's
performance for use in the source selection process for future
contracts with this firm. Instructions for preparation are printed on
the reverse side of the form. One copy should be addressed to my
attention. The second copy may be kept for your records. Your

response is requested by .

Please assure that the narrative portion of the form is completed
for all of the evaluation factors. If you have any questions
concerning completion of the form, please call me

at .

Title of Contract:
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EXHIBIT 7-2 (Continued)

PROJECT OFFICER'S EVALUATION OF CONTRACTOR PERFORMANCE T
1Read mstrucirons an rc1evse beian comg 'etng fore.,
1. FROM 2. TO.
3. :g::::g,fgr.;.‘n‘{ :-;ll°~.0"e"°~ i—zver 4. CONTRACT NO. 3. ACTIVITY
WaASNINGTON D.C. 2048 68-01- Wash
$. CONTRACTOR'S NAME AND ADDRESS 7. PROIJ. OFFICER'S NAME 8. TECHNICAL PROGARAM
9. BASIC CONTRACT COST 10. FINAL CONTRACT COST

rl. CONTRACTOR PROJECT OF FICER'S NAME

12. PROJECT TITLE

I —
12. EVALUATED CONTRACTOR'S TECHNICAL ADMERENCE TO SCOPE OF WORK AND COMMITMENT OF PERSONNEL (Circle one of the
following and give nesvative of roting) € Ve A 4 u

14. EVALUATE CONTRACT@R'S TECHMNICAL PERFORMANCE AND TECHNICAL APPROACH TO THE PROQJIECT (Circle one of the lollowing
and give nervaitve di reting B - VG A [ 4 V-

15. EVALUATE CONTRACTOR’S SUBMISSION/DELIVERY OF PROGRESS AREPORT, FINANCIAL REPORT, FINAL REPORT, EQUIPMENT
¢{Ciscie ane of the lollowing end give narvetive of rating € ve A 4 (1)

16. EVALUATE CONTRACTORS-DELIVERED END PROOUCT (Repon,-& quipment, ote.,) (Circle one of the foliowing and give namative of
rating) B vé A [ 4 (]

17. WAS CONTRACTOR [[] OVERRUN, OR [[] UNDERRUN THE CONTRACT (Explain resscn for sither)

15. RECOMMENDATIONS AND ADVICE TO PERSONNEL CONSIDERING TNIS CONTRACTOR FOR FUTURE SOLICITATIONS.

19. PROJECT OFFICER’S SIGNATURE 20. DATE 21. OVERALL RATING ICheck one l
g€ Ve A P VU _j
EPA Form 1900227 (Qev. 10.73) SACVIOUS CDITION 18 O8SO0LETE Sacond Edition
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APPENDIX A
GLOSSARY OF TERMS

A glossary does not define its terms, but rather explains or characterizes
them within the general context of their use. This glossary is a collection of
some of the terms used throughout this Handbook, as well as others commonly
associated with the EPA negotiated procurement process. While it always is
instructive (and sometimes necessary) to search the law or regulations for the
specific meaning and application of terms, there are times when it is helpful
to understand their fundamental sense and everyday usage. This is the
objective here.

There are dozens of terms that reflect the EPA procurement process
environment, but few of them are subject to precise, unerring definition.
Many are terms of art, colored by circumstance and application in different
situations. So, while the following explanations and characterizations are
sound, the reader is cautioned to remember that this is a glossary, not a
dictionary.

Allowance Holders

EPA managers who are responsible for implementing a part of the
Agency's Annual Operating Plan and for reporting on the progress of the
program and the budget. They manage allowances which are a portion of the
Agency's resources used to finance specific parts of the Annual Operating
Plan. Allowance Holders are responsible to their Responsible Planning and
Implementation Officer for program resources and the preparation,
implementation, and submission of the Annual Operating Plan. The Chief of
Staff, Regional Administrators, Associate Administrators, and Assistant
Administrators are both Allowance Holders and RPIOs. All other Allowance
Holders serve under a RPIO.
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Annual Operating Plan

Detailed quarterly distribution of the allocation of program resources to
achieve Agency goals. The Annual Operating Plan is prepared under the
direction of RPIOs by Allowance Holders and submitted to the Office of the
Comptroller annually and updated as needed. It provides the estimated

quarterly obligations for the fiscal year by Allowance Holder, program
element, section of law, and object class.

Appeal

When a contractor disputes an action taken by the Contracting Officer
during performance regarding matters such as an equitable adjustment for a
change order, and the two parties fail to agree on the adjustment, then the
contractor may receive from the Contracting Officer a "Contracting Officer's
Final Determination.” An appeal is an appeal from the Contracting Officer's
determination and is filed with a designated Board of Contract Appeals
through the Contracting Officer.

Carryover Funds

Funds that are not obligated by the end of a fiscal year and which may be
obligated in the next fiscal year. They include uncbligated balances in no-year
and two-year appropriations. Carryover funds may be used in the current
fiscal year on either contract actions brought forward from the previous year,
or on new procurement actions.

Change Order

A written order signed by the Contracting Officer, directing the
contractor to make changes that the Changes clause of the contract
authorizes the Contracting Officer to make without the consent of the
contractor. Most commonly applies to supply-type contracts and is limited in
its application. It provides for an equitable adjustment to be determined,
requires the contractor to proceed with its direction, and is formalized by a
Supplemental Agreement.

Commerce Business Daily (CBD)

A Government publication distributed to subseribers five times weekly,
which contains synopses of upcoming solicitations, subcontracting
opportunities, notices of award, foreign trade opportunities, and other
information useful to those seeking opportunities for contracting with the
Federal Government or subcontracting with its prime contractors.
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Commitments

The reservations of funds for specific projects or services to be procured.
The term refers to funds which have been submitted for obligation processing
and entered in the Financial Management System (FMS) prior to formal
obligation.

Common Cut-Off Date

In negotiated procurements, the closing date for the receipt of initial
proposals, or the closing date for receipt of revised proposals and Best and
Final Offers after written or oral discussions have been concluded.

Competitive Range

A range determined by the Contracting Officer after evaluation of
proposals that will include all offerors except those determined to have no
chance, through clarification and discussions, of improving their relative
positions to the point of being selected for the award of a contract.

Conflicts of Interest

Organizational conflict of interest exists when an offeror or contractor
for any of a number of reasons has interests relating to the work to be
performed under an EPA contract which (1) may diminish the impartiality,
objectivity and soundness of assistance and advice or otherwise bias work
product, or (2) result in an unfair competitive advantage.

Personal conflict of interest exists when an EPA employee's judgment or
actions in procurement may be improperly influenced or biased in favor of a
particular contractor for reasons such as ownership of stock or relationship to
employees of the contractor.

Consulting Services

Those services of a purely advisory nature relating to the Governmental
functions of Agency administration and management and program management.

Contracting Officer (CO)

That individual who because of business, administrative, leadership, and
technical skills and capabilities is assigned by EPA as responsible for assuring
that contracting is done as authorized by law and regulation. The CO is
appointed by the use of a Contracting Officer's Warrant and is the only one
authorized to commit the U.S. Government through contracting.
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Contracts

Legal documents between two or more parties which are used to acquire
and/or deliver real property or services. In EPA, R&D contracts, program
contracts, ADP service contracts, and other contracts and contract
modifications processed and administered by the Procurement and Contracts
Management Division (PCMD) in Headquarters, and the Contracts Management
Divisions in Research Triangle Park (RTP) and Cincinnati are included under
this definition. Purchase orders, construction contracts under $2,000, delivery
orders under the Federal Supply Schedule and other agencies' contracts,
cooperative agreements, grants, interagency agreements, training and tuition
contracts, printing contracts, and other contracts not administered by the
three contracting offices are not covered in this Handbook.

Deficiencies/Questions

In evaluating proposals, deficiencies may be identified and certain
questions may indicate the need for clarification. The deficiencies/questions
identified form the basis of negotiation with offerors in the competitive range.

Determination and Findings (D&F)

A series of actions taken to document findings of fact supporting a
determination by a Contracting Officer or higher authority that, for example,
it is proper to use negotiation rather than formal advertising as a method of
procurement.

EPA Acquisition Regulation (EPAAR)

That portion of 48 CFR (Code of Federal Regulations) Chapter 15 that
identifies, by addition and exception, specific EPA implementation of the law
and the FAR.

Federal Acquisition Regulation (FAR)

The primary regulation for use by all Federal agencies in the acquisition
of supplies and services.

Fee Determination Official (FDO)

That individual assigned responsibility for arriving at determinations
regarding a contractor's entitlement to portions of the award fee pool under a
cost-plus-award-fee contract, such determinations being made at specified
times during the period of contract performance based on evaluation and
assessment findings of a performance evaluation team.
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Full and Open Competition

The standard for use in Government acquisition, full and open competi-
tion, means all responsible sources are permitted to compete.

FMS and RMIS Object Class Codes

Codes assigned to categories of goods or services for which the Agency
spends funds. Specific definitions for Resources Management Information
System (RMIS) and Financial Management System (FMS) Object Class Codes
are given in Appendix B.3 of the EPA Planning and Budgeting Manual. These
codes are used for tracking commitments, obligations, and disbursements on
these two information systems.

Invitation for Bids (IFB)

A form of solicitation to obtain bid prices in a formally advertised
procurement.

Justification for Other than Full and Open Competition (JOFOC)

The formal document prepared by the requiring activity substantiating
and justifying that a particular procurement should be conducted on a non-
competitive or a limited competitive basis for certain specified reasons.

Level of Effort (LOE)

An expression of the number and type of employee-months or hours that
the Government is purchasing under a contract. In a term type contract, the
level of effort will be based on the period of performance.

N_egotiation Memorandum

That document prepared by the contract specialist covering the details of
the conduct of negotiations and the sequence of events leading to their
conclusion. Justifies any actions taken during the conduet of negotiations as
having been made within the authority delegated to the contract specialist,
especially as such actions may have departed in any way from the pre-
negotiation objectives approved prior to the start of negotiations.

Obligations

The result of executed contracts or other legal promises to lease,
purchase and/or deliver real property or services. Obligations occur when
contracts or other legal documents are signed by the parties involved, and
submitted to financial management for recording and official designation of
funds in accordance with the terms of the contract. A contract or other
document is referred to as an obligating document.
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Pricing Report

Information furnished to the Contracting Officer by those who have
conducted an analysis of contractor's pricing proposal that identifies the
findings of that analysis concerning all elements of estimated cost or price,
with special emphasis on any areas which are either questionable or
nonallowable. This report is advisory to the Contracting Officer.

Procurement and Contracts Management Division (PCMD)

The organization responsible for EPA contracting, which has operations
gffices in Washington Headquarters, Research Triangle Park, and Cincinnati,
hio.

Procurement Request (PR)

The document prepared by a requiring activity containing the information
necessary to permit contracting. EPA Form 1900-8 (Procurement Request/
Order) with accompanying instructions.

Project Officer

That individual who because of superior technical, leadership, and
management skills and capabilities is assigned technical responsibility from
the inception of a requirement through its completion and closeout of the
contract under which the requirement was satisfied.

Protest

An action permitted by law and regulation by which an interested party,
usually an unsuccessful offeror, may challenge circumstances surrounding a
procurement. Protests are filed with the Contracting Officer and also may be
forwarded to the General Accounting Office (GAO) to obtain a decision, either
a denial or an acceptance, by the Comptroller General. Protests may be made
to the General Services Board of Contract Appeals (GSBCA) relative to the
acquisition of ADP equipment and services. Protest actions normally will hold
up a procurement for which a contract has not been awarded. Protests usually
encompass actions taken before and during the preaward phase of the
procurement process.

Request for Proposals (RFP)

A form of solicitation to obtain proposals in a negotiated procurement.
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Responsible Planning and Implementation Officers (RPIOs)

Agency top managers who are responsible for the review, control, and
management over programs and resources assigned to them and for compliance
with requirements related to the overall planning and budgeting process. They
develop, submit, and implement their own Annual Operating Plan. The Chief
of Staff, Associate Administrators, and Assistant Administrators serve as
RPIOs over the Allowance Holders within their respective offices. All of the
above are both RPIOs and Allowance Holders.

Revised Proposal

Once written or oral discussions have been concluded, the Contracting
Officer will issue a written notification to all offerors still in contention
calling for the submission of their revised proposals. This is the final
opportunity for an offeror to revise its proposal.

Small Purchases

Small purchases include the following: (1) purchases where the sum
involved in any one transaction does not exceed $25,000 or (2) imprest fund
transactions which may be used for procurements of $250 or less ($500 for
emergencies); unless a lower limit is established by local procedures. The
funds for these procurements will be planned against the appropriate RMIS
object class codes and committed and obligated against the appropriate FMS
object class codes. Small purchases and contract procurements may be
charged to the same RMIS and/or FMS code.

Source Evaluation Board (SEB)

That body of individuals of varying technical, legal, contractual, and other
expertise that is assigned responsibility for evaluating offers and reporting its
findings to the Source Selection Official.

Source Selection Official (SSO)

That individual with the authority to make the final determination as to
whieh source offers the arrangement most advantageous to the Government,
all factors considered, and to authorize the award of a contract.

Supplemental Agreement

A written agreement executed by both contracting parties for an
agreed-to modification of a contract. Considers the impact of specifications
for performance, delivery, price, alteration of terms and conditions, and any
other matter appropriate to the modification.
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Technical Direction

The exercise of authority by an individual named and specifically
authorized by the contract to direct the performance of the contractor within
the expressed scope of work found in the contract, so long as such direction
does not assign additional work, constitute changes to the contract, increase
or decrease agreed-to estimated cost or price, or alter the agreed-to delivery
schedule or any other terms and conditions of the contract.
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APPENDIX B

ACRONYMS

The following is an alphabetical list of all acronyms used throughout this
Handbook. Its purpose is to serve as a quick reference for those who may be
unfamiliar with the lettered shortcuts that are used commonly to signify terms
and phrases associated with the EPA acquisition/procurement process.

ADP
ADPE
A-E
BEP
CBD
CFR
(010
Col
CPAF
CPFF
D&F
EPA
EPAAR
FAR
FDO
FFP

Automatic Data Processing

Automatic Data Processing Equipment
Architect-Engineer

Business Evaluation Panel

Commerce Business Daily

Code of Federal Regulations
Contracting Officer

Conflict of Interest
Cost-Plus~Award-Fee
Cost-Plus-Fixed-Fee

Determination and Findings
Environmental Protection Agency
Environmental Protection Agency Acquisition Regulation
Federal Acquisition Regulation

Fee Determination Official

Firm Fixed-Price
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FSS
GAO
GPO
GSA
IFB

JOFOC
LOE

MBEO
OFPP
OMB
PCMD
PEB
P.L.
PO
PR
RFP
SBA
SEB
SIC
SOw
SSO
TEP
TSP

Federal Supply Schedule

General Accounting Office

Government Printing Office

General Services Administration

Invitation for Bids

Justification for Other Than Full and Open Competition
Level of Effort

Minority Business Enterprise Office
Office of Federal Procurement Policy
Office of Management and Budget
Procurement and Contracts Management Division
Performance Evaluation Board

Public Law

Project Officer

Procurement Request/Order

Request for Proposals

Small Business Administration

Source Evaluation Board

Standard Industrial Classification (Code)
Statement of Work

Source Selection Official

Technical Evaluation Panel

Teleprocessing Services Program
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APPENDIX C

WORK WORDS

The following is an alphabetical list of work words that may be utilized to
shape and support declarative identifications of need in preparing Statements
of Work. They are reminders of the various shades of meaning that are
conveyed through their use.

analyze solve by analysis

annotate provide with comments
ascertain find out with certainty
attend be present at

audit officially examine

build make by putting together
calculate find out by computation
compare examine to determine likenesses or differences
consider think about; decide
construet put together; build
contribute give along with others
control direct; regulate

create cause to be; make

define make clear; settle the limits
design perform an original act
determine resolve; settle; decide
develop bring into being or activity
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differentiate

erect
establish
estimate
evaluate
evolve
examine
explore
extract
fabricate
form
formulate
generate
inquire
inspect
install
institute
integrate
interpret
investigate
judge

make

manufacture

notice
observe
organize

originate

make a distinction between

put together; set upright

set up; settle; prove beyond dispute

approximate an opinion of
find or fix the value of
develop gradually; work out
look at closely; test quality of
examine for discovery

take out; deduce; select
build; manufacture; invent
give shape to; establish

to put together and express
produce; cause to be

ask; made a search of
examine carefully or officially
place; put into position

set up; establish; begin

add parts to make whole
explain the meaning of
search into; examine closely
decide; form an estimate of
cause to come into being
fabricate from raw materials
comment upon; review

inspect; watch

integrate; arrange in a coherent way

initiate; give rise to
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perform do; carry out; accomplish

probe investigate throughly
produce give birth or rise to
pursue seek; obtain or accomplish
reason think; influence another's actions
recommend advise; attract favor of
record set down in writing; act of reproducing forms of
communications
resolve reduce by analysis; clear up
review inspection; examination or evaluation
scan look through hastily
search examine to find something
seek try to discover; make an attempt
shall required
should preferred but not required
solve find an answer
study careful examination or analysis
trace to copy or find by searching
track observe or plot the path of
C-3
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Aprpendix D

J‘\xtﬂ S‘PA"
P e T
i‘m § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
) & WASHINGTON, D.C. 20460
%4¢ pmot¢®
AG 20 B8
QFFICE OF
PESTICIDES AND TOXIC SUBSTANCES
MEMORANDUM
TO: Office Directors

Division Directors
AA Budget Officers
Regional Administrators

SUBJECT: Agency Extramural Activity Report (EAR) for
Toxics-Related Projects Volume I, Issue 2

The second issue of the Extramural Activity Peport
(EAR), prepared by the Office of Toxics Integration (OTI),
is attached for your use in developing future contract
packages. This issue supplements Volume I, Issue 1 (April 1982)
by providing FY82 plans for toxics-related projects/contract
descriptions that have been developed since MMarch 1982 and
the projects of several ORD offices that were not included
in Issue 1. 1In addition, Volume I, Issue 2 contains descriptions
of toxics-related grants. cooperative agreements and Interagency
Agreements awarded to date in FY82. Also, for FYS81 research
grants, the Office of Research Grants and Centers has prepared
a description of each FY81 research grant. For further
information on these as well as Y82 research grants,
contact Bob Woodside in ORD (426-2355).

OTI developed the EAR with program office input to
provide information across programs to help coordinate the
planning and issuance of work assignments for level-of-
effort (term) type contracts, as well as the i1ssuance of new
procurements. While the sponsoring office is indicated, 0TI
maintains a log of the project officer's name and phone
number to assure that only legitimate EPA users are put in
touch with project officers. This information can be obtained
by contacting the OTI staff indicated below.

As in the past, we strongly urge you to use this new
tool in the procurement planning process and in your contract
review and certification procedure.



This fall, OTI will prepare another edition of the EAR
covering headquarters FY83 procurement plans as well as the
toxics-related activities of selected EPA regional offices.
By working more closely with you as you generate FY83
contract plans, we plan to issue the next edition prior to
the end of the first quarter.

In keeping with printing limitations, the EAR cannot be
furnished to every EPA project officer; therefore, ensuring
the availability of this document to appropriate personnel
within your office is critical to its successful utilization.

If you have any questions, suggestioans, or want to

contact the project officer for any of the projects listed,
please call Arnie Edelman or Joanne LaBaw of OTI at

382-2249. /7

Joh™ P! on, Se.0 __~John A. Todhunter, Ph.D.
Assistant Administrator Assistant Administrator
for Administration for Pesticides

and Toxic Substances

Attachment
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Extramural Activity Report (EAR)

The Extramural Activity Report was developed by the Office of
Toxics Integration (OTI) to provide information to Agency staff on
upcoming extramural (i.e. contract and grant) efforts regarding
toxics-related topics. Prior to the development of the EAR, program
of fices had no mechanism to assure that their information gathering
efforts on chemicals and industries were coordinated and did not
overlap those planned by other program offices. To avoid such
duplication, the offices could only rely upon such limited sources
of information as the library (partial iistings of completed contracts)
and automated systems such as the now-discontinued Smithsonian Science
Information Exchange (SSIE). These systems provided some information,
but did nct provide information concerning planned efforts, or task
orders to be written under level of effort contracts. In order to
better integrate efforts, as well as pool joint office resources, a
mechanism was needed to provide information on emerging extramural

needs that are in the early planning stages as well as projects just
underway.

The EAR was developed for the purpose of fostering intra-Agency
contract and grant integration. This report provides information on
those upcoming extramural projects of cross—-Agency interest concerning
toxic chemicals and industries. The first EAR, issued in April,
described about 150 contracts from the following EPA program offices:
Office of the Solid Waste, Office of Emergency and Remedial Response,
Office of Air Quality Planning and Standards, Office of Water, Off:ce
of Pesticide Programs, Office of Toxic Substances, Office of Toxics
Integration and approximately half of the offices 1n the Gffice of
Research and Development. The second issue includes new or additio-
nal contracts not included in the April issue as well as ORD con-
tracts that were not previously covered. 1In addition, interagency
agreements and research grants are included. OTI plans on issuing
the EAR guarterly with the next issues planned for January, May and
August.

To obtain copies of the EAR, contact Arnie Edelman in the
Office of Toxics Integration (TS-777), telephone 382-2249.
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APPENDIX F

SAMPLE PEB REPORT

Performance Evaluation Board's Performance Evaluation Report

Contract No. 68-XX-XXXX
Company Name

Report No. (insert number)

Evaluation Period: From - To
Attendees: Performance Evaluation Board (PEB)

NAME TITLE (If applicable)

Other Attendees:

NAME TITLE (If applicable)

Summary: Quality of Contractor performance with respect to each of the

- ~  performance categories defined in the Performance Evaluation Plan
for the (insert number) evaluation period was evaluated based upon
the performance event reports submitted to the Evaluation
Coordinator.

The attached Table 1 provides a summary of the Award Fee awarded for the
(insert number) evaluation period.

Table l-a provides a summary of Award Fee determination from the inception of
the contract to the (insert number) Performance Evaluation period.

F-1
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SAMPLE PEB REPORT

g;ble_i

Period 6

Award Fee Determination for Contract No. 68-XX-XXX

(Company Name)

Available Award Fee

Awarded Fee

Per formance % of Available $ % of Available
Categories Fee for Period Available Fee $ Awarded Awarded
- Program Management 308 23,113 85% 19,646
- Emergency Response 40% 30,817 90s 27,735
- Technical Support 30% 23,112 80% 18,490
TOTALS 100% 77,042 85.5% 65,871
F~2
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SAMPLE PEB REPORT

Table 1-a

AWARD FEE DETERMINATION FOR CONTRACT OVER PERIOD OF PERFORMANCE

Performance
Categories AVAILABLE/AWARDED FEE PER CONTRACT PERIOD
End of
Eval. Per}
(Date)
1 2 3 4 5 6
Project Management
Available 5,257 9,858 9,857 9,857 9,857 23,113
Awvarded 100% 95% 90% 100% 70% 85%
Emergency Response
Available 5,257 9,857 11,829 15,772 15,772 30,817
Awarded 50% 95% 100% 100% 85% 90%
Technical Support
Available 5,257 9,857 9,857 13,800 13,800 23,112
Awarded 65% 75% 90% 80% 85% 80%
Project Organization
Available 31,545 NA NA NA NA NA
Awarded 85% NA NA NA NA NA
Spill Prevention
Available 5,257 9,857 7,886 NA NA NA
Awarded 100% 90% 90% NA NA NA
Total
52,573/ (39,429/ 39,429/ 39,429/ 39,429/ 77,042/
Available 100% 100% 100% 100% 100% 100%
42,322/ |34,993/ 36,668/ 36,669/ 32,036/ 65,871/
Award 80.5% 88.7% 92,.5% 93.3% 80.45% 88.5%
F=-3
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SAMPLE PEB REPORT

PEB EVALUATION

Category I - Program Management

Available Awarded
$23,113 - 30% $19,646 - 85%

(NARRATIVE EVALUATION)

Category II - Emergency Response

Available Awarded
$30,817 - 40% $27,735 - 90%

{NARRATIVE EVALUATION)

Category III - Technical Support

Available Awarded
$23,112 - 30% $18,490 - 80%

(NARRATIVE EVALUATION)

ggneral

To better reflect programmatic emphasis, the PEB has made changes in the
percentage of fee allocation. The Performance Evaluation Categories along
with the appropriate percentage of fee allocation for period
through is set forth in the attached Table No. 2.

Date Name
Chairman, Performance Evaluation Board

Contract No. 68-XX-XXX

Second Edition
April 1984



SAMPLE PEB REPORT

Table 2

Evaluation Period No. 7

From - To

Award Fee Allocation Matrix

for

Contract No. 68~-XX-XXX

Company Name

Performance Evaluation % of Award $
Categories Fee for Period ngilablg
I Project Management 35% 26,965
II Emergency Response 40% 30,817
III Technical Support 25% 19,260
100% 77,042
F-5
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Contract No:

APPENDIX G

SAMPLE FEE ALLOCATION MATRIX

FEE ALLOCATION MATRIX

Contractor:

PERFORMANCE EVALUATION PERIODS

%VALUATION CATEGORY]

1/01/84 5/01/84 9/01/84 { 1/01/85 5/01/85 9/01/85
to to to to to to

4/30/84 8/31/84 12/31/84 { 4/30/85 8/31/85 12/31/85

I 20% 20% 20% 20% 20% 20%

II 20% 15% 10% 5% 0% 0%

III 20% 20% 20% 20% 20% 20%

Iv 20% 15% 10% 5% 0% 0%

v 20% 20% 20% 20% 20% 20%

Vi 0% 10% 20% 30% 40% 40%

Total
|jAvailable Dollars [100,000 120,000 120,000 120,000 120,000 100,000
Approved: Date:

Chairman,

Performance Evaluation Board

Second Edition

April 1984



Contract No: 68-01-6388 Contractor: JRB Associates, Inc.

EVALUATION CATEGORY End of Performance Evaluation Period
9/11/81 12/4/81 3/26/82 | 6/18/82 9/10/82 12/31/82
1. Data Generation 20% 20% 25% 30% 20% 10%
Field Validation
2. of Criteria 40% 40% 30% 20% 15% 10s%
3. Economic Analysis 10% 10% 15% 20% 25% 30%
Preparation of Cost
4. Benefit Analysis 10% 10% 10s 10% 20% 30%
5. Program Management 20% 20% 20% 20% 20% 20%
Dollars Available $1/ $1/ $1/ $1/ $1/ $/

1/The fee pool is allocated among evaluation periods in direct proportion to
the level of effort expended during the period.

Approved: Effective Date:
Chairman, Performance Evaluation Board

Second Edition
April 1984



Contract No. 68-01-6388 Award Fee Plan

II. Performance Evaluation Categories

Five performance categories have been selected for evaluating
performance under this contract. The available fee is
distributed among these categories as indicated in the fee
allocation matrix which is also part of this plan. The
Contractor's performance will be assessed in the following
categories:

l. Data Generation

This category includes the generation of all toxicity,
ecological effects and chemical data needed for ambient water
criteria development and preparation of hazard assessment
profiles. Toxicity data will be generated for acquatic
organisms and non-human mammals and will be obtained from
standard acute, chronic and bioconcentration/biomagnification
tests on a variety of animal and plant species. Ecological
data will include bioconcentration and Dbiodegradation
measurements. Chemical data will include pH, dissolved
oxygen, total suspended solids, hardness and specific
chemical constituent analyses. Quality assurance, control
activities and quality of reporting format are also included
in this evaluation category.

2. Field Validation of Criteria

This category includes the refining and implementation of the
organism testing protocol for criteria modification. A major
task in this area is coordination of protocol implementation
between the States and EPA, This category also includes
supporting the development of the chemical model protocol by
generating data specified in the first evaluation category
and assisting in the validation of this protocol in the field.

3. Economic Analysis

This category includes the preparation of economic analyses
and economic impact statements on the implementation of
criteria into a water quality based control on point source
dischargers throughout the NPDES permitting system, It is
anticipated that the Contractor will be required to cost-out
various treatment technologies and strategies during the
course of the work.

4, Preparation of Cost/Benefit Analyses

This category includes assessing treatment costs for

dischargers to attain water quality based standards and

analyzing corresponding benefits achieved. 1Included in the

analysis of benefits will be an enumeration of hierarchy of
G-3
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Contract No. 68-01-6388 Award Fee Plan

beneficial uses for the water bodies with statements of
expected impacts on human activities and on the ecosystem for
each beneficial use.

Program Management

This category includes all those generalized activities most
closely associated with managing and administering the work
being done and the resources being expended under the
contract. The Board will evaluate, for instance, the
Contractor's performance in maintaining effective staffing,
in controlling cost growth, in submitting work plans, in the
timely submission of required reports which must reflect the
highest degree of quality attainable, in administering its
subcontracting program, and in taking appropriate management
action when necessary.

This is a very broad category, and will include other
management related activities not specifically mentioned 1in
this plan.

Every effort has been made to describe the categories as clearly
and concisely as possible. The Contractor will be cautioned,
however, that as a result, the definitions given above may not
be complete. If a reported performance event does not exactly
fit one of the above defined categories, it will be evaluated
under the most appropriate category by the Board.

Second Edition
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Contract No. 68-01-6388 Award Fee Plan

III. Performance Evaluation Criteria

In evaluating the performance of the Contractor, the

Performance Evaluation Board will apply criteria that have
traditionally been used by managers to evaluate performance in
almost any context.

Performance criteria of special importance to the Board are as
follows:

1. Timeliness

This criterion includes the ability of the Contractor to
follow an established period of performance for work
assigned, and for delivering required reports.

2. Responsiveness to Technical Direction

This criterion includes the Contractor's demonstrated
response to the Project Officer's guidance of the technical
aspects of the work.

3. Initiative and Assumption of Responsibility

This criterion includes the ability to anticipate and
respond to problems or issues identified by the Project
Officer. It also measures the Contractor's ability to apply
necessary resources.

4. Ingenuity and Resourcefulness

This criterion includes the ability to provide new and
innovative approaches or solutions to problems or issues
which in the past have been addressed in a more traditional
fashion.

Other recognized performance criteria that will be applied when
appropriate are report quality, including accuracy, and
timeliness of communications.

The Contractor should recognize that Government will apply
other generally accepted performance related criteria not
specifically mentioned when they are found to be appropriate.

Second Edition
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SAMPLE PERFORMANCE EVALUATION AND FEE DETERMINATION SCHEDULE

Optimum # | Forecast g
of Days Date Jan | Feb | Mar| Apr| May |Jun | Jul | Aug | Sep] Oct | Nov | Dec

End of Evaluation Period 0 4/30/84

PEB Evaluation 15 5/15/84

FDO Determination 15 5/30/84

Funding Modification 0 5/30/84

End of Evaluation Period 0 8/31/84

PEB Evaluation 15 9/15/84

FDO Determination 15 9/30/84

Funding.Modification 0 9/30/84

End of Evaluation Period 0 12/31/84

PEB Evaluation 15 1/15/85

FDO Determination 15 1/30/85

Funding Modification 0 1/30/85

End of Evaluation Period 0 4/30/85

PEB Evaluation 15 5/15/85

FDO Determination 15 5/30/85

Funding Modification 0 5/30/85




APPENDIX H
CONTRACT ADMINISTRATION CASE STUDY

BACKGROUND

This case study involves situations which occurred with respect to an EPA
cost-reimbursement level-of-effort contract with the Franklin Foundation.

SITUATION

On May 30, 198X, the Franklin Foundation received Task Assignment #5 under
its cost-reimpursement level-of-effort contract. It required the Foundation to
collect and analyze data on the electric utility industry. The estimated cost
of the effort under this task was $420,000 for 8400 hours.

Data collection would be effected utilizing forms developed by a previous
contractor and cleared by OMB prior to issuance of the task.

The {ollowing were specified to be delivered under this task:
1. Monthly periodic progress reports.

2. Site visit reports pursuant to the Foundation's technical assistance to
organizations concerning proper compliance with the data collection
forms.

3. A final report analyzing data collected.

The final report represented the end product of the data collection effort and
would be utilized by EPA in preparation of a Court-ordered report.

On July 25, 198X, the Chairman of the Franklin Foundation contacted Dr.
Tobin, the EPA Project Officer, and informed him that a serious problem had
developed in completion of the effort. It appeared that although the data
entry forms contained over 24 pages, no instruction or glossary of terms was
included with the package. Several technical assistance visits had uncovered
the fact that many firms were experiencing total confusion in attempting to

H-1
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complete the forms as required. The Foundation concluded that if the
collection and analysis were to be completed in time for publication in the
upcoming report, it was essential that an instruction manual and glossary be
developed by the Foundation immediately.

Through his own contacts within industry, Dr. Tobin was able to verify the
Foundation's assessment of the problem. The previous contractor had in truth
not delivered the requifed manual and glossary and it appeared that the
Foundation's solution was the most effective and least costly cure for the
problem. The Chairman of the Foundation had estimated that development of
the required manual and glossary, along with its circulation within industry,
would increase the estimated cost of the task from $420,000 to $455,000.

Upon review of the status of hours available under the basic contract, Dr.
Tobin found that the 30,000 hours originally available had been consumed with
the placement of Task Assignment #5. However, Dr. Tobin reasoned that the
additional 700 hours needed to complete the glossary and instructions
represented a relatively minor increase, and that, coupled with the importance
of the data collection effort to EPA's success in court, prompted him to
submit a request for task modification to the Contracting Officer along with
the required $35,000.

Shortly thereafter, Dr. Tobin was surprised to learn from the Contracting
Officer that the request could not be processed for the following reasons:

l. The increased number of hours and the establishment of an additional
deliverable constituted a new procurement since the proposal
modification was considered to be outside the scope of the basic contract.

2. All new procurement contracts had to be competitively procured in
accordance with the FAR and EPAAR or exempted from the competitive
process by an approved Justification for Other Than Full and Open
Competition.

QUESTIONS

1. Do you concur with the Contracting Officer? Why or why not?

2. Identify at least five possible solutions to the problem. Which situation is
the best both contractually and technically? Why?

3. Would the situation have been any different had there been sufficient
hours, but insufficient funds, available in the basic contract? Why? How
does this affect your selection of possible solutions?

4. Would the situation have been any different had both hours and funds been
available on another Task Assignment? Why? How does this affect your
selection of possible solutions?

Second Edition-4/84



5. Would the situation have been any different if this had been a
completion-type, cost-reimbursement contract? Why? How would this
affect your selection of possible solutions?

6. What could the Project Officer have done to facilitate the
accomplishment of this task modification?

7. How would an indefinite quantity type contract have helped in this
situation if the 1Q contract contained fixed loaded labor rates (labor hour)
for category of skill that may be required?

SITUATION

When Dr. Tobin learned that the Contracting Officer would not process the

purchase, he called the Chairman of Franklin Foundation and told him to
proceed with the work pending receipt of an order. The Chairman agreed.

QUESTIONS

1. Does Dr. Tobin have the authority to direct the contractor to perform
work?

2. Should the Chairman of Franklin Foundation have agreed to start
performance or should he have asked Dr. Tobin to consult with the
Contracting Officer?

3. What kind of action is required to solve this problem?

4. Can the action pe ratified?

SITUATION

On the last day of the fiscal year, Dr. Tobin contacted the Contracting Officer
and told him he wanted to get an order placed on the contract that day. He
further explained that the particular requirement was budgeted for in the
subsequent year program and he had planned to get it on contract by February
of the next fiscal year; however, he had some current year funds that were
going to expire that day and he wanted to use the funds for this project. He
explained that he had discussed the technical effort with contractor personnel
and they understood what was desired.

QUESTIONS
1. Would purchase of the requirement with current year funds be legal?
2. What "need" principle is involved?

3. Explain the bona fide need prineiple.

Second Edition
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Writing A Statement Of Work
PRACTICAL EXERCISE
"COURSES TO GO"

You have been assigned the responsibility to prepare a statement of work
for the development and presentation of 25 courses to technical personnel
entitled "Project Officer Course."

Management has decided that they wish to have a firm-fixed price
contract awarded for both the development and instruction of the courses.

The contractor will provide the developed text, all classroom materials, and
instructor(s) for the course. All courses will be five days in length, be
presented to 30 students per course, and be taught at Government facilities
located in Washington D.C., New York, Boston, Cincinnati, San Francisco and
Research Triangle Park.

The approximate number of classes per location follows:

Washington

New York

Boston

Cincinnati

San Francisco
Research Triangle Park

2 O OO

The course materials should be developed in structure and in substance to
be most beneficial to those technical people involved in SOW and Specification
preparation, evaluation of proposals and contract monitoring. In addition,
examples should be used throughout the text which are agency specific.

1. Establish a writing outline.

2. Identify known and unknown risks to performance.

3. Determine the type of SOW to be used—i.e., performance, design,
etc.—and method of expression—i.e., job or level-of-effort.

4. Legibly write a Statement of Work suitable for photocopying.

5. Prepare the Government cost estimate.



THE LEAK

A Request for Proposals (RFP), DU-82-A013, for the Evaluation of
Time/Temperature History of Gases and Particles in the Radiant Furnace Zone
of Pulverized Coal-Fired Generators was issued July 1, 198X. Offerors'
proposals were to be submitted on a cost-plus-a-fixed-fee basis by
July 31, 198X. Dr. Burton was the Project Officer for this particular contract.

On July 20, a meeting was held in Dr. Burton's office to discuss a subject
of possibly grave concern to those involved in this procurement. Ms. Traivers,
in her capacity as Contracting Officer, was asked to attend.

An unnamed member of Research International, Inc. (RII) had been
anonymously contacted by a disgruntlied employee of EPA. The employee had
informed the RII's employee of the proposed budget for this procurement, as
well as the names of the selected technical evaluation committee members.
In an unconnected circumstance, a former EPA employee had contacted RII
offering his services help in preparing their proposal and in negotiating and
working on the resultant contract. The president of RII had contacted Dr.
Burton to express indignation over the first contact and to request
clarification of applicable regulations concerning the hiring of the former
employee.

Dr. Burton expressed not only embarrassment over this unfortunate event,
but also concern that: (i) the former employee possessed sufficient knowledge
in the field to be a considerable asset in this undertaking; (ii) the
Government's estimate might have to be disclosed to all potential offerors,
thus negating possible cost competition; (iii) the firm may have to be
eliminated from the competition; and (iv) the breach of confidentiality might
seriously disrupt the procurement process, even precipitate cancellation of the
solicitation. Dr. Burton also requested a reading by the Contracting Officer
on the situation concerning the former employee.

QUESTIONS

1. Consider how the disclosure of the estimate to one offeror might affect
that offeror's relative standing in the selection process. Should this data
be fully disclosed to all potential offerors? What action do you
recommend?

2. If Research International, Inc. pursued the hiring of the former EPA
employee for proposal preparation or contract performance, what legal
implications might arise for either RII or the former employee?

3. What are the implications regarding the conduct of the anonymous
employee?



"WHAT TYPE OF CONTRACT"

Review the attached "Remedial Investigation Model Statement of Work"
and make the following determinations:

1. List all known economic risks that you can identify in performing the
statement of work. Support your statement of work. Support your
statements.

2. Identify any unknown risks that you feel may impact the cost of
performance.

3. What contract type should this statement of work be written for
fixed-price or cost-reimbursement? Be prepared to express your
rationale,



REMEDIAL INVESTIGATION MODEL STATEMENT OF WORK

PURPOSE

The purpose of this remedial investigation is to
determine the nature and extent of the problem at the site
and to gather all necessary data to support the
feasibility study. The Engineer will furnish all
personnel, materials, and services necessary for, or
incidental to, performing the remedial investigation at
(specific site]l, an uncontrolled hazardous waste site.

SCOPE

The remedial investigation consists of seven tasksl:

Task 1 - Description of Current Situation
Task 2 - Plans and Management
Task 3 - Site Investigation
Task 4 - Site Investigation Analysis
Task 5 - Laboratory and Bench-Scale Studies
Task 6 - Reports

7

Task - Community Relations Support

TASK 1 - DESCRIPTION OF CURRENT SITUATION

Describe the background information pertinent to the
site and its problems and outline the purpose for remedial
investigation at the site. The data gathered during any
previous investigations or inspections and other relevant
data should be used.

This task may be conducted concurrently with Task 2,
development of the work plan.

a. Site Background

Prepare a summary of the Regional location,
pertinent area boundary features, and general
site physiography, hydrology, and geology.

1 The Remedial Investigation guidance should be
consulted for additional information on the tasks
listed below.
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Define the total area of the site and the general
nature of the problem, including pertinent
history relative to the use of the site for
hazardous waste disposal.

Nature and Extent of Problem

Prepare a summary of the actual and potential
on-site and off~site health and environmental
effects. This may include, but is not limited
to, the types, physical states, and amounts of
the hazardous substances; the existence and
conditions of drums, landfills, and lagoons
[substitute site-specific features if different];
affected media and pathways of exposure;
contaminated releases such as leachate or runoff;
and any human exposure. Emphasis should be
placed on describing the threat or potential
threat to public health and the environment.

History of Response Actions

Prepare a summary of any previous response
actions conducted by either local, State,
Federal, or private parties, including the site
inspection and other technical reports, and their
results. This summary should address any
enforcement activities undertaken to identify
responsible parties, compel private cleanup, and
recover costs. A list of reference documents and
their location shall be included. The scope of
the remedial investigation should be developed to
address the problems and questions that have
resulted from previous work at the site.

Site Visit

Conduct an initial site visit to become familiar
with site topography, access routes, and
proximity of receptors to possible contamination
and collect data for preparation of the site
safety plan. The visit should be used to verify
the site information developed in this Task.

Define Boundary Conditions

Establish site boundary conditions to limit the
areas of site investigations. The boundary
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conditions should be set so that subsequent
investigations will cover the contaminated media
in sufficient detail to support following
activities (e.g., the feasibility study). The
boundary conditions may also be used to identify
boundaries for site access control and site
security. (If not in existence, installation of
a fence or other security measures should be
considered.]

£. Site Map

Prepare a site map showing all wetlands,
floodplains, water features, drainage patterns,
tanks, buildings, utilities, paved areas,
easements, rights-of-way, and other features.

The site map and all topographical surveys should
be of sufficient detail and accuracy to locate
and report all existing and future work performed
at the site. [Permanent baseline monuments,
bench marks, and reference grid tied into any
existing reference system (i.e., State or USGS)
should be considered, as an option.]

g. Site Office

If agreed to by EPA and the State, establish a
temporary site office to support site work.

h. Contractor Procurement

(When SOW is used for Federal-lead, change to
"Subcontractor Procurement" and modify as
required.] Prepare contractor procurement
documents and award subagreement to secure the
services necessary to conduct the remedial
investigation and feasibility study.

TASK 2 - PLANS AND MANAGEMENT

Prepare all necessary plans for the remedial
investigation. The work plan should include a detailed
discussion of the technical approach, budget, personnel
requirements, and schedules, as well as the following:



Sampling Plan

Prepare a Sampling Plan to address all field
activities to obtain additional site data. The
plan will contain a statement of sampling
objectives; specification of equipment, analyses
of interest, sample types, and sample locations
and frequency; and schedule. Consider use of
field screening techniques to screen out samples
that do not require off-site laboratory

analysis. The plan will also include a quality
assurance and quality control plan with
documentation requirements and estimates of costs
and labor. The plan must address all levels of
the investigation as well as all types of
investigations conducted (e.g., waste
characterization, hydrogeologic, soils and
sediments, air and surface water). The plan will
identify potential remedial technologies and
associated data that may be needed to evaluate
alternatives for the feasibility study.

Health and Safety Plan

Prepare a Health and Safety Plan to address
hazards that the investigation activities may
present to the investigation team and to the
surrounding community. The plan should address
all applicable regulatory requirements and detail
personnel responsibilities, protective equipment,
procedures and protocols, decontamination,
training, and medical surveillance. The plan
should identify problems or hazards that may be
encountered and their solutions. Procedures for
protecting third parties, such as visitors or the
surrounding community, will also be provided.

Data Management Plan

Develop and initiate a Data Management Plan to
document and track investigation data and
results. This plan should identify and set up
laboratory and data documentation materials and
procedures, project f£ile requirements, and
project-related progress and financial reporting
procedures and documents.



4. Community Relations Plan

Prepare a plan, based on on-site discussions, for
the dissemination of information to the public
regarding investigation activities and results.
Opportunities for comment and input by citizen,
community and other groups must also be
identified and incorporated into the plan.
Staffing and budget requirements for
implementation also must be included. [Not
required if Community Relations Plan has been
prepared.])

TASK 3 - SITE INVESTIGATION

Conduct only those investigations necessary to
characterize the site,  and its actual or potential hazard
to public health and the environment. The investigations
should result in data of adequate technical content to
support the development and evaluation of remedial
alternatives during the feasibility study. Investigation
activities will focus on problem definition and data to
support the screening of remedial technologies,
alternative development and screening, and detailed
evaluation of alternatives.

The site investigation activities will follow the
plans set forth in Task 2., All sample analyses will be
conducted at laboratories following EPA protocols or their
equivalents. Strict chain-of-custody procedures will be
followed and all samples will be located on the site map
(and grid system] established under Tasks 1 and 2.

a. Waste Characteriziation

Conduct a sampling and analysis program to
characterize all materials of interest at the
site. These materials should include wastes
stored above or below ground in tanks, drums,
lagoons, piles, or other structures.

b. Hydrogeologic Investigation

(Generally limited to investigations for off-site
migration.] Conduct a program to determine the
presence and potential extent of ground water
contamination [and to evaluate the suitability of
the site for on-site waste containment].



[Identify specific aquifer to be studied.]
Efforts should begin with a survey of previous
hydrogeologic studies and other existing data.
The survey should address the degree of hazard,
the mobility of pollutants considered (from Waste
Characterization), the soils' attenuation
capacity and mechanisms, discharge/recharge
areas, regional flow directions and quality, and
effects of any pumping alternatives that are
developed, if applicable. Such information may
be available from the USGS, the Soil Conservation
Service, and local well drillers. An
accompanying sampling program should determine
the horizontal and vertical distribution of
contaminants and predict the long-term
disposition of contaminants.

Soils and Sediments Investigation

Conduct-a program to determine the location and
extent of contamination of surface and subsurface
soils and sediments [identify specific areas to
be studied]. This process.may overlap with
certain aspects of the 'hydrogeologic study (e.g:,
characteristics of soil strata are relevant to
both the transport of contaminants by ground
water and to the location of contaminants in the
soil; cores from ground water monitoring wells
may serve as sojil samples). A survey of existing
data on soils and sediments may be useful. The
horizontal and vertical extent of contaminated
soils and sediments should be determined.
Information on local background levels, degree of
hazard, location of samples, techniques utilized,
and methods of analysis should be included. The
investigation should identify the locations and
probable quantities of subsurface wastes, such as
buried drums, through the use of appropriate
geophysical methods. ’

Surface Water Investigation

Conduct a program to determine the extent of
contamination of [(identify specific water
bodies]. This process may overlap with the soils
and sediments investigation; data from stream or
lake sediments sampled may be relevant to surface
water quality. A survey of existing data on



surface water flow quantity and quality may be a
useful first step, particularly information on
local background levels, location and frequency
of samples, sampling techniques, and method of
analysis.

e. Air Investigation

Conduct a program to determine the extent of
atmospheric contamination. The program should
address the tendency of substances (identified
through Waste Characterization) to enter the
atmosphere, local wind patterns, and the degree
of hazard.

[Note: Other categories of investigations may be
needed for specialized site problems. These could include
biological and radiological investigations.]

TASK 4 - SITE INVESTIGATION ANALYSIS

Prepare a thorough analysis and summary of all site
investigations -and their results. The objective of this
task will be to ensure that the investigation data are
sufficient in quality (e.g., QA/QC procedures have been
followed) and quantity to support the feasibility study.

The results and data from all site investigations must
be organized and presented logically so that the
relationships between site investigations for each medium
are apparent. Analyze all site investigation data and
develop a summary of the type and extent of contamination
at the site. The summary should describe the quantities
and concentrations of specific chemicals at the site and
ambient levels surrounding the site. Describe the
number, locations, and types of nearby populations and
activities and pathways that may result in an actual or
potential threat to public health, welfare, or the
environment. [Specify whether a contamination, public
health, and/or environmental assessment is to be
conducted.]

TASK 5 - LABORATORY AND BENCH-SCALE STUDIES

[Note: The following applies when additional studies
are necessary to fully evaluate remedial alternatives.
The paragraphs may be modified to meet specific project
conditions.]



Conduct laboratory and/or bench-scale studies to
determine the applicability of remedial technologies to
site conditions and problems. Analyze the technologies,
based on literature review, vendor contacts, and past
experience to determine the testing requirements.

Develop a testing plan identifying the type(s) and
goal(s) of the study(ies), the level of effort needed, and
data management and interpretation guidelines for
submission to [specify EPA and State recipients]) for
review and approval.

Upon completion of the testing, evaluate the testing
results to assess the technologies with respect to the
site-specific questions identified in the test plan.
Scale up those technologies selected based on testing
results.

Prepare a ieport summarizing the testing program and
its results, both positive-and negative.

TASK 6 - REPORTS

a. Progress Reporting Requirements

[Note: The following paragraph applies when the
SOW is being used in a contract between the State
and an Engineer. Typical requirements are
described but may be modified based on the size
and complexity of the specific project. When the
SOW is used in a Cooperative Agreement, this
section should be replaced with reporting
requirements consistent with 40 CFR Part 30 and
the guidance "State Participation in the
Superfund Remedial Program," February 1984.]

Monthly reports shall be prepared by the Engineer
to describe the technical and financial progress
of the project. These reports should discuss the
following items:

1. Identification of site and activity

2. Status of work at the site and progress
to date

3. Percentage of completion and schedule
status



4. Difficulties encountered during the
reporting period

5. Actions being taken to rectify problems
6. Activities planned for the next month
7. Changes in personnel

8. Actual expenditures (including fee) and
direct labor hours expended for this
period

9. Cumulative expenditures (including fee)
and cumulative direct labor hours

10. Projection of expenditures for
completing the project, including an
explanation of any significant
variation from the forecasted target

ll. A graphic representation of propos:d
versus. actual expenditures (plus fee)
and comparison of actual versus target
direct labor hours. A projection to
completion will be made for both.

The monthly progress report will list target and
actual completion dates for each element of
activity, including project completion, and will
provide an explanation of any deviation from the
milestones in the work plan.

Final Report

Prepare a final report covering the remedial
investigation and submit [specify number and
distribution] copies to [specify EPA and State
recipients, as appropriate]. The report shall
include the results of Tasks 1 through 5, and
should include additional information in
appendices. The report shall be structured to
enable the reader to cross-reference with ease.
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TASK 7 - COMMUNITY RELATIONS SUPPORT

[Note: The following paragraph applies when community
relations support is conducted under the work covered in
this SOW (e.g., under a Cooperative Agreement). The
paragraph may be modified to meet specific site or project
conditions.]

The Engineer may be required to furnish the personnel,
services, materials, and equipment to undertake a
community relations program. Although this may be a
limited program, community relations must be integrated
closely with all remedial response activities. The
objectives of this effort are to achieve community
understanding of the actions taken and to obtain community
input and support prior to selection of the remedial
alternative(s).

Community relations support should include, but may
not be limited to, the following:

. Revisions or additions to community relations
plans, including definition of community
relations program needs for each remedial activity

. Analysis of community attitudes toward the
proposed actions

. Preparation and dissemination of news releases,
fact sheets, slide shows, exhibits, and other
audio-visual materials designed to apprise the
community of current or proposed actions

. Establishment of a community information center

. Arrangements of briefings, press conferences,
workshops, and public and other informal meetings

. Assessment of the successes and failures of the
community relations program

. Preparation of reports and participation in
public meetings, project review meetings, and
other meetings as necessary to the normal
progress of the work

. Solicitation, selection, and approval of
subcontractors, if needed.

11



All community relations support must be consistent with
Superfund community relations policy, as stated in the
"Guidance for Implementing the Superfund Program" and

Community Relations in Superfund -- A Handbook.

12



WHO GETS IT?

In response to a CPFF task order solicitation for Technical Analyses of
the Energy and Mining Industry Groups, the following offers were received:

Stonewell International $1,250,000
JEM Associates, Inc. 1,210,000
LBG Corporation 942,000
Science International 1,205,000

The technical proposals were forwarded to Dr. Henry Burton by the
Contracting Officer, who distributed them to the Technical Evaluation Panel
on which he seryved as a nonvoting chairperson. The three voting members
reviewed the proposals independently, reconvened to share their assessment,
and reached a group consensus as to the technical merit of each submission.
Each was scored on a scale of 0~-100 points and a technical rating was assigned
to each proposal as follows:

Rating Score
Science International Acceptable 70
JEM Associates, Inc, Acceptable 65
LBG Corporation Unacceptable 31
Stonewell International Unacceptable 24

The findings of the evaluation were summarized by Dr. Burton and
submitted to the Contracting Officer on August 15, 198X. A copy of the
Panel's report is included as Addendum A to this case. On reviewing the
Panel's report, the Contracting Officer raised the following questions
concerning its content:

1. Where were the Evaluators' worksheets and signatory concurrence
with the Panel's report?

2. Why was Stonewell International, a source initially considered as being
the only firm capable of performing the work, considered
"nonresponsible™?

Furthermore, on personally examining the technical content of all
proposals, Ms. Traivers sensed a greater diserepancy in the quality of the two
top-ranked offerors than was suggested by the scoring and the accompanying
commentary.

On August 17, the Contracting Officer contacted Dr. Burton, raised her
concerns, and received the following explanation:



1. No worksheets had been completed since there was no apparent EPA
requirement addressing this aspect of the evaluation process; in lieu of
worksheets, the evaluators had decided to incorporate all of their
comments and recommendations directly into the Committee report.

2. The Stonewell International proposal had been rated as nonresponsible
since evaluators had determined in discussions with technical personnel at
the Departments of Energy, Navy, DOD, and NASA that the contractor
consistently performed poorly.

Finally, Dr. Burton commented that he agreed with the Contracting
Officer's judgment that there was a much greater discrepancy between the
technical presentations of JEM Associates, Inc. and Science International than
had been evidenced by the scoring. Dr. Burton added that the Science
International proposal had been reviewed in the context of previous work
performed by them in 1978, which was considered unsatisfactory. The effort
which had been the subject of the problem had involved program evaluation
and consulting services to DOD and was therefore deemed similar enough to
take into consideration. The panel members had been unaware of the prior
effort during their individual reviews until Dr. Burton produced letters and
memoranda from office files highlighting the severe contract administration
difficulties on the 1978 effort. A sample of the evidence was forwarded to the
Contracting Officer and is included as Addendum B to this exercise. Taking
into account the problems experienced, the panel voted to reconsider the
initial score of 95 points and drop their overall assessment of the proposal
accordingly.

QUESTIONS

1. Consider Agency guidelines governing your own technical evaluations and
resulting documentation. Did this panel comply with those guidelines?

2. Can the Panel in this éase consider the evidence introduced by Dr. Burton
as part of its scoring of the Science International proposal? What
alternatives does the Panel have in this situation?

3. Is the panel correct in its handling of the Stonewell proposal? Explain.
4, Describe the mission of the Technical Evaluation Panel and discuss what

aspects of the source evaluation process are left beyond the panel's
immediate purview.



ADDENDUM A

August 15, 198X

TO: Ms. Delgato Traivers
Contracting Officer

FROM: Chairperson, Technical Evaluation Committee

SUBJECT: TECHNICAL EVALUATION OF PROPOSALS

The Technical Evaluation Team of the subject procurement met on
August 8, 198X to review and evaluate proposals submitted by Stonewell
International, JEM Associates, Inc., LBG, Inc., and Science International for
the technical analysis of the energy and mining industry group.

The team met to discuss the proposals and prepare a technical evaluation
report. Prior to the team meeting, each panel member evaluated the
proposals independently. It is the recommendation of the review panel that
the two technically acceptable proposals from Science International and JEM
Associates, Inc. be considered for negotiation based on the technical
evaluation and relatively close scores.

Henry Burton, Ph.D.



OFFEROR: STONEWELL INTERNATIONAL

FACTORS EVALUATORS

A B C TOTAL

Problem and Approach (30)
a) Understanding the Problem (15) 4 3 3 10
b) Soundness of Approach (15) 4 3 3 10
Personnel and Experience (60)
a) Experience (30) 8 4 2 14
b) Education (20) 5 8 4 17
e) Staff Utilization (10) 1 2 1 4
Facilities (10) 7 6 4 17
29 26 17 172
Avg 24-Technically
Unacceptable
COMMENTS

The proposal was nonresponsive to the RFP,



OFFEROR: LBG CORPORATION

FACTORS

Problem and Approach
a) Understanding the Problem
b) Soundness of Approach

Personnel and Experience
a) Experience
b) Education
e) Staff Utilization

Facilities

COMMENTS
Strengths:

(30)
(15)
(15)

(60)
(30)
(20)
(10)

(10)

EVALUATORS

A B C TOTAL

6 4 3 13
S 4 3 12
15 6 S 20
100 4 4 18
4 6 5 18

7 6 § 18

47 26 21 94

Avg 31-Technically
Unacceptable

e One evaluator found the proposed staff to be fairly good, otherwise no

particular strengths were listed.

Weaknesses:

¢ Fails to address major SOW requirements; unclear responses when issues are

addressed.



OFFEROR: SCIENCE INTERNATIONAL

FACTORS EVALUATORS
A B C TOTAL

Problem and Approach (30)
a) Understanding the Problem (15) 13 9 15 37
'b) Soundness of Approach (15) 13 14 14 41
Personnel and Experience (60)
a) Experience (30) 20 15 21 §S6
b) Eduecation (20) 11 18 13 40
‘¢) Staff Utilization (100 6 8 5 17
Facilities (10) 6 7T 6 19
69 67 74 210
Avg 70-Technically
Acceptable
'COMMENTS .
Strengths:

e Accurate, clear assessment and understanding of the problem

e Sound, novel, practical approach proposed

e Full, complete understanding of underlying issues.

e Consultants proposed are experts and readily accessible geographically
& Facilities are adequate :

Weaknesses:

e Could improve management concepts, perhaps with a team approach

e Need to better define specific use of staff and consultants

- . Misleading and inaccurate statements sometimes indicating uncertainty.
‘e Protocols are questionable



ADDENDUM B

October 1, 1978
TO: The Record

FROM: Project Officer

SUBJECT: MEETING WITH SCIENCE INTERNATIONAL ON CONTRACTUAL
NON-COMPLIANCE, SEPTEMBER 12, 1978

In accordance with Article 1, Statement of Work, Science International is to
implement the consulting services plan developed by Government staff as a
result of program evaluation. On August 10, 1978, this office received the
July 1978 monthly report from Science International in which two events
occurred that seemed definitely in violation of this contract. First, the
contractor provided assistance to the Secretary of the Army in the area of
recruitment because "the program had been instructed via program audit to
expand its recruitment." Second, the contractor developed a procedural
manual for the Army without prior approval from this office and indicated
that the need for a procedural manual had been identified during the program
evaluation. As of this date, the program staff has not completed its program
audits nor developed a technical assistance plan for implementation by the
above contractor. The contractor met with the Project Officer and
Contracting Officer on August 18, 1979, and an inquiry was made regarding
the projected schedule of center visits for the purposes of ﬁnancial inventory.

A letter dated August 27, 1978, was reeeived by this ofﬂce trom Science
International containing the financial inventories done during the month of
August. The list of centers inventoried contains the Dallas.center, which was
not in the original list submitted to the contractor by this office.

Because of these repeated contract violations, .as Project Officer for the
above contract, I recommended to the Contracting Officer that he notify the
contractor that it is in violation of the contract. Such notification was given
verbally to the contractor during the September 12, 1978; nieeting and a
twix confirming same was sent on September 13, 1979,

Charles O. Babbott, Ph.D.



OFFEROR: JEM ASSOCIATES

FACTORS

Problem and Approach
a) ,Understanding the Problem
b) Soundness of Approach

Personnel and Experience
a) Experience
b) Education
c) Staff Utilization

Facilities

COMMENTS
Strengths:

e Generally good understanding
e Proposes routine, time worn methodologies
e Generally well qualified staff and consultants

® Average facilities

Weaknesses: .
e Nothing new here

No real firm proposed approach—lacks specifics

(30)
(15)
(15)

(60)
(30)
(20)
(10)

(10)

EVALUATORS

A B C TOTAL

6 7 § 18
7T T 6 20

20 30 24 74
15 19 17 51
5 8 5 18

S § § 15

58 76 62 196

Avg 65-Technically
Acceptable

)
o Wil require extensive explanation to assure we ‘get what we need
e Need'to firm-up management aspects



