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Pll!ornose 

HOW TO USE THE 
PSD/NONATTAINHENT POLICY REFERENCE GUIDE NOTEBOOK 

This notebook is a compilation of policy memorandums, letters, and 
information that have been developed to aid implementation of the prevention 
of significant deterioration (PSD) and nonattainment area air pollution 
control programs. The material included in this notebook primarily includes 
policy statements, policy interpretations, and applicability determinations. 

This notebook is an "active" file - it has been designed to accommodate 
new or revised policy. Additions, deletions, replacements, and cross
referencing information will be provided by Hr. Dennis Crumpler of OAQPS:AQHD 
as it becomes available. 

How to Use the Notebook 

PSD-related policies are found in Chapters 1-15 of the notebook; 
nonattainment-related policies are found in Chapters 21-28. The subject 
headings and types of policy included under each subject heading are listed in 
Tables I and II. To use the notebook properly, please follow these steps: 

Step 1. See Table I or Table II to locate your subject area of interest 
under the subject headings listed. 

Step 2. Next, look at the index under the same subject heading to locate a 
specific entry (memorandum, letter, etc.) addressing your subject. 
Each index entry presents pertinent summary identification 
information and it is organized as follows: 

a. Each entry is numbered and the entries in each chapter are 
arranged generally in chronological order. For each numbered 
entry, digits to the left of the decimal indicate the chapter in 
which the entry is located; digits to the right of the decimal 
are assigned individually for each entry. 

b. Entry index summary information: 

(1) DATE: the date the memorandum or policy statement was 
issued. 

(2) SUBJECT: the "Subject" line on the memorandum. For letters 
or other types of policy statements, a brief statement of 
the policy is presented here. 

(3) FROM: the originator(s) or originating office(s) for the 
policy statement. 

(4) TO: the recipient(s) of the policy statement, usually the 
originator(s) of the request for guidance. 

(5) DISCUSSION: a brief summary of issues or policies discussed 
in the entry. The discussion is included to provide the 
user with more information than the "Subject" line. 



{6) CR: cross referencing. Where an entry cannot easily be. 
placed under a single subject heading, the index shows t~e 
other possible subject headings where the entry could be 
placed. The term [Hard Copy] following a cross reference 
'index number indicates the location of the actual 
memorandum, letter, etc. Entries are cross referenced only 
when the subject matter of the entry pertains to two or more 
policies {i.e., the policies discussed in the entry fall 
under more than one subject heading). 
[NOTE: Where an entry is cross referenced, the body of the 
notebook contains index information to help locate the hard 
copy. For example, entry 8.4 in the body of the notebook 
shows index information indicating that the hard copy can be 
found under entry 10.6.] 

Step 3. The final step - locate the notebook entry or entries that relate to 
your need. 

Uodating the Notebook 

Periodically, Dennis Crumpler will forward additional entries for the 
notebook. For each addition, the following information will be included along 
with a hard copy of the entry: 

a. index number; 
b. comlete entry index summary information; 
c. additional CR information, as necessary; and 
d. index numbers of any existing entries partially or entirely 

superceded by the addition. Memos wholly outdated or superceded 
should be removed from the notebook. 



1. PSD: 

2. PSD: 

3. PSD: 

4. PSD: 

5. PSD: 

6. PSD: 

7. PSD: 

TABLE I 

PSD SUBJECT HEADINGS 

Transition/Grandfathering 

Exemptions from PSD requirements entirely or from "new" 
requirements based upon date construction conunenced 

Potential to Emit/Limitations on Capacity to Emit 

Calculating "Potential to Emit" 
Federal enforceability 
Limits on operating conditions 

Definition/Classification of Source 

Definitions 
Source applicability for PSD 
Source reactivation 

Modification 

Allowable/actual emissions increase 
Fuel conversions - "capable of accommodating," etc.; DOE 

exemptions 
Accumulations of emissions 
de minimum levels for modification 
Netting of emissions 
Geographic/Pollutant Applicability 

Ship unloading 
Exempt solvents 
Fugitive (secondary) emissions 
de minimus levels for new sources; quantification of emission 

rates 

Baseline/Increment Consumption/Impact Analysis 

Baseline data, area, emissions 
Increment consumption 
Air quality offsets under PSD 
Air quality degradation determination 
Modeling 
Creditable emissions decreases 

Ambient Monitoring 

Preconstruction monitoring 
Quality Assurance 
Minimum data requirements for permit application 
Significance levels for monitoring 



8. PSD: 

9. PSD: 

10. PSD: 

11. PSD: 

12. PSD: 

13. PSD: 

14. PSD: 

15. PSD: 

BA Cl 

BACT dechions 

TABLE I 

PSD SUBJECT HEADINGS 
(concluded) 

Source's ability to meet BACT 
BACT baseline 
BACT exemptions 
Unregulated pollutants 

Class I Areas 

Notification of Federal Land Manager 
Inter-agency coordination 
National Park Service PSD permit application review guidance 
Redesignation of Class I Areas 
Permits/Permit Processing/Public Notice 

Permit administrative procedures 
Permit conditions/approval 
Phased permits 
Contingency plans 
Performance testing 
Publication policy 

Permit Changes/Extension/Expiration 

Deficient permits 
Extensions 
Permit appeals 
Permit modifications 
Permit reviews 
Rescissions 

Relation to Nonattainment Program 

Off sets and PSD 
Nonattainment sanctions 
Dirty and clean areas affected 

Temporary Source/Portable Source/Other Exemptions 

Temporary emissions 
Portable sources - PSD applicability 
Specific sources - requirements, exemptions 

Allowable Construction Activities Prior to Permit Issuance 

Definition of "constructed" 
Definition of "commence construction" 
Allowable activities 

SIP Processing 



TABLE II 

NONATTAINMENT SUBJECT HEADINGS 

21. NAA: Transition/Grandfathering 

Exemptions from nonattainment review based on date construction 
commenced 

22. NAA: Potential to Emit/Limitations on Capacity to Emit 

Calculating "Potential to Emit• 
Federal enforceability 
Limits on operating conditions 

23. NAA: Definition/Classification of Source 

Definitions 
Source applicability for EOP 
Source reactivation 

24. NAA: Geographic/Pollutant Applicability 

Ship unloading 
Exempt solvents 
Fugitive (secondary) emissions 

25. NAA: Off sets 

Emissions Offset Policy 
Emissions credits 

26. NAA: LAER 

LAER decisions 
Source's ability to meet LAER 
LAER baseline 
LAER exemptions 

27. NAA: Statewide Compliance 

Enforceability 
EOP Condition 2 
Sanctions 

28. NAA: SIP Processing 



2. PSD: Potential to Emit/Limitations on Capacity to Emit 

2.27 DATE: December 23, 1987 
SUBJECT: Opini~n in U.S. v. Louisiana-Pacific Corporation, D. Colo., 

Interpreting Certain PSD Regulations 
FROM: Thomas L. Adams, Jr. 

Assistant Administrator for Enforcement and Compliance Monitoring 
TO: J. Craig Potter 

Assistant Administrator for Air and Radiation (ANR-443) 
DISCUSSION: This memo summarizes the October 30, 1987, opinion by Judge Arraj 

of the US District Court in Colorado regarding summary judgement 
and legal matters involved in the case of U.S. vs. Louisiana
Pacific Corporation (LPC). Judge Arraj denied motions for summary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued (as required by Section 
113(b)(2) of the Clean Air Act). EPA's second NOV to LPC for 
construction of a major stationary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
commenced. Further, restrictions on actual [annual] emissions, 
alone, are not appropriate as a consideration in determining a 
source's potential to emit. 

CR: 3.29; 10.51; 14.9 

2.28 DATE: March 29, 1988 
SUBJECT: Opinion in U.S. v. Louisiana-Pacific Corp, Civil Action No. 86-A-

1880 (D. Colorado, March 22, 1988) 
FROM: Michael S. Alushin, Associate Enforcement Counsel Air Enforcement 

Division 
TO: Thomas L. Adams, Jr., Assistant Administrator for Enforcement and 

Compliance Monitoring 
J. Craig Porter, Asst. Admin. for Air and Radiation 

DISCUSSION: In this, the first enforcement case to go to trial for PSD 
violations exclusively, the court found that EPA had not met its 
burden of proving that the Olathe plant of Louisiana-Pacific Co. 
(LPC) was subject to PSD requirements, but held that LPC had 
violated PSD requirements at the Kremmling plant. Even though LPC 
had not received economic benefit from its violation, the court 
assessed a civil penalty of $65,000 to avoid giving "sanction to a 
willful disregard of the PSD regulatory framework ... " The court 
decision discusses proper implementing of the 30-day notice 
provisions of 42 USC §7413 and contains a thorough analysis of the 
term "potential-to-emit." 

CR: 3.32 



2. PSD: Potential to Emit/Limitations on Capacity to Emit (continued) 

2.29 DATE: October 14, 1988 
SUBJECT: AppliC'ability of PSD and NSPS to Proposed Life Extension Project 

at the Port Washington Steam Electric Generating Station 
FROM: Lee M. Thomas, Administrator, EPA 
TO: John W. Boston, Vice President, Wisconsin Electric Power Company, 

Milwaukee, WI 
DISCUSSION: This is the final applicability determination regarding the 

proposed Port Washington steam electric generating station. The 
renovations constitute physical changes for PSD purposes, and do 
not come within the exclusions for routine maintenance, repair, 
replacement; or for production rate or hours of operation. The 
renovations will result in a significant net increase in emissions 
of several pollutants for PSD and NSPS purposes, and are, 
therefore, subject to both PSD and NSPS requirements, unless the 
project is reconfigured. 

CR: 4.38 [Hard Copy] 

2.30 [RESERVED] 

2.31 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

June 13, 1989 
Guidance on Limiting Potential to Emit in New Source Permitting 
Terrell E. Hunt, Associate Enforcement Counsel, Air Enforcement 
Division, Office of Enforcement and Compliance Monitoring 
John S. Sietz, Director, Stationary Source Compliance Division, 
Office of Air Quality Planning and Standards 
Addressee's (Regions I-X, Regional Counsels, Air Branch Chiefs, 
Air Division Directors) 
This 22-page memo contains final guidance on conditions in 
construction permits that can legally limit a source's potential 
to emit to minor or de minimus levels. The memo includes sections 
of the Louisiana Pacific rulings. Types of limitations that are 
Federally enforceable, and, therefore, legitimate restrictions on 
potential to emit, are discussed, including restrictions on 
production rates, operating hours, control device limitations, and 
averaging periods for determining emission rates and control 
efficiencies. Characteristics of "sham" permits are identified 
and enforcement is discussed. The memo includes sections of the 
Louisiana-Pacific rulings as a basis for policy and includes 
several examples to illustrate the principles. 
4.41; 22.7 



2. PSD: Potential to Emit/Limitations on Capacity to Emit (continued) 

2.32 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

2.33 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

2.34 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

November 24, 1989 
Court"of Appeals Decision Upholding PSD nActual-to-Potentialn 
Applicability Rules, Puerto Rican Cement Co .• Inc. v. EPA, No. 89-
1070 (1st Cir.) 
Gregory B. Foote, Attorney, Air and Radiation Division 
Alan W. Eckert, Associate General Counsel, Air and Radiation 
Division 
William G. Rosenberg, Assistant Administrator for Air and 
Radhtion 
This memo discusses the court's decision affirming EPA's position 
that, when a company makes a "physical or operational changen at 
an existing facility, there is a "major modification" subject to 
PSD review if a comparison of actual emissions before the change 
with potential emissions thereafter shows a significant net 
increase. A copy of the court's ruling is attached. 
4.43 

January 8, 1990 
Clarification of "Secondary Emissions" as defined in 40 CFR 
52. 21(b)(18). 
John Calcagni, Director, Air Quality Management Division 
Ken Waid, President, Waid and Associates, TX 
(1) The definition of secondary emissions in the 1988 CFR at 40 

CFR 52.2l(b)(l8) is incomplete; the second sentence was 
inadvertently omitted by the Federal Register during 
revision. 

(2) Portions of the 1982 revisions to the PSD regulations have 
been vacated and remanded to EPA, including the way the 
Agency treats vessel emissions. Consequently, the August 7, 
1980, PSD regulations, with the exception of to and from 
emissions counting, shall apply to determinations on how to 
treat vessel emissions. Under the 1980 regulations, 
emissions from certain activities of a ship docked at a 
terminal may be considered terminal emissions. 

5.26 [Hard Copy]; 3.36 

January 30, 1990 
Comment on Permit Proposed by Indiana DEM for NIPSCO Bailly 
Generating System 
David Kee, Director, Air and Radiation Division, EPA Region 5 
Timothy J. Method, Asst. Commissioner, Indiana DEM 
The new control device and related improvements under the Clean 
Coal Technology (CCT) program at the NIPSCO Bailly generating 
station are not "major modifications" under NSR or "modifications" 
under NSPS. The backup diesel generator is also not a major 
modification if operating limits are federally enforceable. If a 
source solely adds or enhances systems or devices whose primary 
functions are the reduction of air pollution, and are determined 
to be not less environmentally beneficial than any emission 
control system or device they replace, if any, such activities 
would not trigger new source requirements. 
4.47 [Hard Copy] 



2. PSD: Potential to Emit/Limitations on Capacity to Emit (concluded) 

2.35 DATE: June 8, 1990 
SUBJECT: EPA's Revised PSD Applicability Determination in Response to 

Court•s Remand Concerning the "Potential to Emit" Concept 
FROM: William G. Rosenberg, Asst. Administrator for Air and Radiation, 

US EPA 
TO: John Boston, President, WEPCO 
DISCUSSION: This letter is EPA's revised PSD applicability determination in 

response to the remand by the US Court of Appeals of one issue 
advanced by EPA in the NSPS and PSD determinations for WEPCO. 
Traditionally, EPA has used an "actual-to-potential" method to 
calculate emissions increased for PSD purposes. The court 
instructed EPA to consider past operating conditions at a plant 
when addressing modifications that involve "like-kind 
replacement". This instruction, in essence, causes EPA to 
recognize a new subcategory of "like-kind replacements" under the 
"major modification" definition of EPA's NSR provisions. In these 
cases, EPA will use an "actual to actual" method, which involves 
projections based on historical capacity utilization, to calculate 
emission increases. 

CR: 4.48 [Hard Copy] 



3. PSD: Definition/Classification of Source 

3.29 DATE: December 23, 1987 

3.30 

3.31 

SUBJECT: Opinion in U.S. v. Louisiana-Pacific Corooration, D. Colo., 
Interpreting Certain PSD Regulations 

FROM: Thomas L. Adams, Jr. 
Assistant Administrator for Enforcement and Compliance Monitoring 

TO: J. Craig Potter 
Assistant Administrator for Air and Radiation (ANR-443) 

DISCUSSION: This memo summarizes the October 30, 1987, opinion by Judge Arraj 
of the US District Court in Colorado regarding sunnnary judgement 
and legal matters involved in the case of U.S. vs. Louisiana
Pacific Corporation (LPC). Judge Arraj denied motions for summary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued (as required by Section 
113{b)(2) of the Clean Air Act). EPA's second NOV to LPC for 
construction of a major stationary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
commenced. Further, restrictions on actual, [annual] emissions, 
alone, are not appropriate as a consideration in determining a 

CR: 

DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 
CR: 

DATE: 
SUBJECT: 

FROM: 

TO: 
DISCUSSION: 

source's potential to emit. 
2.27 [Hard Copy]; 10.51; 14.9 

June 9, 1988 
Emissions from Rocket Firing at Test Stands; Fugitive or Point 
Source Emissions 
Ronald Shafer, Chief 
Policy and Guidance Section 
John Dale 
Air Programs Branch, Region VIII 
Emissions from rocket nozzles are point sources. 
5.23; 23.27; 24.13 

August 31, 1988 
Whether Facilities That Use Glass Fibers Are Considered "Glass 
Fiber Processing Plants" 
Dennis Crumpler, New Source Review Section 
Noncriteria Pollutant Programs Branch 
Michael A. Stawarz, NY DEC Region 5 
Facilities that use glass fibers to manufacture other products, 
such as fiberglass-reinforced composites, were not intended to be 
included in the "glass fiber processing" category. "Glass fiber 
processing" was intended to include only those facilities engaged 
in making glass fiber. 

CR: 13.9 



3. PSD: Definition/Classification of Source (continued) 

3.32 DATE: March 29, 1988 
SUBJECT: Opinion in U.S. v. Louisiana-Pacific Corp, Civil Action No. 86-A-

1880 (D. Colorado, March 22, 1988) 
FROM: Michael S. Alushin, Associate Enforcement Counsel Air Enforcement 

Division 
TO: Thomas L. Adams, Jr., Assistant Administrator for Enforcement and 

Compliance Monitoring 
J. Craig Porter, Asst. Admin. for Air and Radiation 

DISCUSSION: In this, the first enforcement case to go to trial for PSD 
violations exclusively, the court found that EPA had not met its 
burden of proving that the Olathe plant of Louisiana-Pacific Co. 
(LPC) was subject to PSD requirements, but held that LPC had 
violated PSD requirements at the Krenmling plant. Even though LPC 
had not received economic benefit from its violation, the court 
assessed a civil penalty of $65,000 to avoid giving "sanction to a 
willful disregard of the PSD regulatory framework ... " The court 
decision discusses proper implementing of the 30-day notice 
provisions of 42 USC §7413 and contains a thorough analysis of the 
term "potential-to-emit." 

CR: 2.28 [Hard Copy] 

3.33 DATE: January 12, 1989 
SUBJECT: Guidance on Several Issues Related to Determining Applicability 

of New Major Source Regulations in Granting Construction Permits 
FROM: Edward J. Lillis, Chief 

Noncriteria Pollution Programs Branch 
Air Quality Management Division 

TO: Michael J. Hayes, Manager 
Division of Air Pollution Control, Illinois EPA 

DISCUSSION: Memo provides guidance on several issues related to determining 
applicability of major source regulations in granting construction 
permits to modified sources. 
(1) A reviewing agency must base determination of whether a 

source is 11 major11 on 11 major 11 source definitions in the 
Federal Register. 

(2) Whether the emissions increase related to a modification is 
significant is determined before any netting calculation is 
done. If it is, netting calculations are then performed to 
determine whether the "net emissions increase" associated 
with that modification is significant. 

(3) Contemporaneous emissions increases and decreases are 
discussed, as well as other factors affecting whether they 
are "creditable". 

(4) An example of a netting calculation is shown. Emissions 
increases or decreases used in issuing a previous major 
source permit cannot be creditable to a subsequent increase. 

CR: 4.40; 23.30 



3. PSD: Definition/Classification of Source (continued) 

3.34 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

3.35 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

July 28, 1989 
Reque~t for PSD Applicability Determination, Golden Aluminum Co. 
William B. Hathaway, Director, Air, Toxics, and Pesticides 
Division, EPA, Region 6 
Steve Spaw, Deputy Executive Director, TACB 
Golden Aluminum facility is properly considered a "secondary metal 
production plant". Although little guidance towards defining 
"secondary metal production plant" exists, either in the Clean Air 
Act, the federal PSO regulations, or even in the legislative 
history, Golden Aluminum's plant is the type of source Congress 
that intended to be covered by the PSD provisions of the Act, 
because the proposed plant would emit several thousand tons of 
particulates without control equipment. Also, EPA interprets the 
congressional intent as based upon the source's pollutant emitting 
activity (e.g., smelting} rather than the source's finished 
product. 
None 

August 11, 1989 
Prevention of Significant Deterioration (PSD) Applicability 
Determination for Multiple Owner/Operator Point Sources Within 
a Single Facility 
John Calcagni, Director 
Air Quality Management Division (MD-15) 
Irwin L. Dickstein, Director 
Air and Toxics Division {SAT-AP) 
An airport is a single stationary source if the pollutant-emitting 
activities are under the control of the same person (or persons 
under conunon control) at the time construction would commence on 
the proposed source. This finding remains the same even if 
discrete portions of the airport's pollutant-emitting facilities 
are leased to other control after construction. 
None 



3. PSD: Definition/Classification of Source (concluded) 

3.36 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

3.37 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

January 8, 1990 
Clarification of "Secondary Emissions" as defined in 40 CFR 
52.2l(b)(l8). 
John Calcagni, Director, Air Quality Management Division 
Ken Waid, President, Waid and Associates, TX 
(1) The definition of secondary emissions in the 1988 CFR at 40 

CFR 52.2l(b)(l8) is incomplete; the second sentence was 
inadvertently omitted by the Federal Register during 
revision. 

(2) Portions of the 1982 revisions to the PSO regulations have 
been vacated and remanded to EPA, including the way the 
Agency treats vessel emissions. Consequently, the August 7, 
1980, PSD regulations, with the exception of to and from 
emissions counting, shall apply to determinations on how to 
treat vessel emissions. Under the 1980 regulations, 
emissions from certain activities of a ship docked at a 
terminal may be considered terminal emissions. 

5.26 [Hard Copy]; 2.33 

June 4, 1990 
Definition of Postapproval Monitoring 
Ed Lillis, Chief, Noncriteria Pollutant Program Branch 
Marcia Spink, Chief, EPA Region Ill, Air Programs Branch 
The term "postapproval monitoring" is used to identify the time 
when ambient ozone monitoring is to be undertaken when the normal 
PSD requirement for preconstruction ozone monitoring is waived. 
The postapproval period may begin anytime after the source 
receives its PSO permit, but should not begin later than 2 years 
later after the start-up of the new source or modification. 
None 



4. PSD: Modification 

4.36 [RESERVED] 

4.37 DATE: September 9, 1988 
SUBJECT: Applicability of Prevention of Significant Deterioration (PSD) 

and New Source Performance Standards (NSPS) Requirements to the 
Wisconsin Electric Power Company (WEPC) Port Washington Life 
Extension Project 

FROM: Don R. Clay, Acting Assistant Administrator for Air and 
Radiation (ANR-443) 

TO: David A. Kee, Director 
Air and Radiation Division, Region V 

DISCUSSION: Although not an official applicability determination, this memo 
provided the preliminary opinion, based on the information 
collected up to the date of issue, that PSD and NSPS would apply 
to a "life extension" project at Port Washington Power Plant. 
Each element of PSD applicability via major modification and NSPS 
applicability were discussed in the context of information 
provided. This project involves restoring the physical and 
operational capabilities of each unit to its original capacity and 
extending the useful life of the units well beyond the planned 
retirement dates that would otherwise apply. This work appears to 
be non-routine, and, thus, to constitute a "physical changen; a 
significant net emissions increase would occur as a result of the 
work. 

CR: 23.29 



4. PSD: Modification (continued) 

4.38 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

4.39 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

October 14, 1988 
Applicability of PSD and NSPS to Proposed Life Extension Project 
at the Port Washington Steam Electric Generating Station 
Lee M. Thomas, Administrator, EPA 
John W. Boston, Vice President, Wisconsin Electric Power Company, 
Milwaukee, WI 
This is the final applicability determination regarding the 
proposed Port Washington steam electric generating station. The 
renovations constitute physical changes for PSD purposes, and do 
not come within the exclusions for routine maintenance, repair, 
replacement; or for production rate or hours of operation. The 
renovations will result in a significant net increase in emissions 
of several pollutants for PSD and NSPS purposes, and are, 
therefore, subject to both PSD and NSPS requirements, unless the 
project is reconfigured. 
2.29 

October 28, 1988 
Review of De Minimis Emissions - Sanctions 
Ronald Shafer, Chief 
Policy and Guidance Section 
Stationary Source Compliance Division 
Ron Van Mersbergen 
Air and Radiation Branch (5AR-26) Region V 
De minimis net emission increases that accumulate within a 
contemporaneous (5 year) time frame should not be combined and 
would not trigger PSD review when significance levels are reached. 
However, de minimis increases do consume PSD increment, and, in 
nonattainment areas, aggregated de minimis emissions will trigger 
sanctions when significance levels are reached. 
5.24; 27.5 



4. PSD: Modification (continued) 

4.40 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

4.41 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

January 12, 1989 
Guidance on Several Issues Related to Determining Applicability 
of New Major Source Regulations in Granting Construction Permits 
Edward J. Lillis, Chief 
Noncriteria Pollution Programs Branch 
Air Quality Management Division 
Michael J. Hayes, Manager 
Division of Air Pollution Control, Illinois EPA 
Memo provides guidance on several issues related to determining 
applicability of major source regulations in granting construction 
permits to modified sources. 
(1) A reviewing agency must base determination of whether a 

source is "major" on "major" source definitions in the 
Federal Register. 

(2) Whether the emissions increase related to a modification is 
significant is determined before any netting calculation is 
done. If it is, netting calculations are then performed to 
determine whether the "net emissions increase" associated 
with that modification is significant. 

(3) Contemporaneous emissions increases and decreases are 
discussed, as well as other factors affecting whether they 
are "creditable". 

(4) An example of netting calculation is shown. 
3.33 [Hard Copy]; 23.30 

June 13, 1989 
Guidance on Limiting Potential to Emit in New Source Permitting 
Terrell E. Hunt, Associate Enforcement Counsel, Air Enforcement 
Division, Office of Enforcement and Compliance Monitoring 
John S. Sietz, Director, Stationary Source Compliance Division, 
Office of Air Quality Planning and Standards 
Addressee's (Regions I-X, Regional Counsels, Air Branch Chiefs, 
Air Division Directors) 
This 22-page memo contains final guidance on conditions in 
construction permits that can legally limit a source's potential 
to emit to minor or de minimus levels. The memo includes sections 
of the Louisiana Pacific rulings. Types of limitations that are 
Federally enforceable, and, therefore, legitimate restrictions on 
potential to emit, are discussed, including restrictions on 
production rates, operating hours, control device limitations, and 
averaging periods for determining emission rates and control 
efficiencies. Characteristics of "sham" permits are identified 
and enforcement is discussed. The memo includes sections of the 
Louisiana-Pacific rulings as a basis for policy and includes 
several examples to illustrate the principles. 
2.31 [Hard Copy]; 22.7 



4. PSD: Modification (continued) 

4.42 DATE: September 18, 1989 
SUBJECT: Request for Clarification of Policy Regarding the "Net Emission 

Increase" 
FROM: John Calcagni, Director 

Air Quality Management Division (MD-15) 
TO: William B. Hathaway, Director 

Air, Pesticides and Toxics Division (6T) 
DISCUSSION: Memo provides general guidance on four questions of net emissions 

increases: 
(a) If an emissions increase from a proposed modification is 

less than significant, the Agency need not consider whether 
a contemporaneous net emissions increase has occurred. The 
1983 memo that discussed this, entitled "Net Emission 
Increases under PSD," is still an appropriate resource (No. 
4.24). 

(b) The criteria used to determine if a significant net 
emissions increase has occurred from a proposed modification 
at an existing major source are applied on a pollutant-by
pollutant basis. 

(c) When determining PSD applicability, the comparison of prior 
"actual" versus new "potential" emissions (or "allowable" 
where appropriate) is the correct methodology to use. 

(d) Except for emissions changes considered in issuing a PSD 
permit, all emissions points at the source are reviewed in 
terms of actual emissions changes to determine the 
contemporaneous emissions changes at a source, including 
those emissions points that have not had emissions changes 
incorporated into State permits. 

CR: None 

4.43 DATE: November 24, 1989 
SUBJECT: Court of Appeals Decision Upholding PSD "Actual-to-Potential" 

Applicability Rules Puerto Rican Cement Co .. Inc. v. EPA, No. 89-
1070 (1st Cir.) 

FROM: Gregory B. Foote, Attorney, Air and Radiation Division 
TO: Alan W. Eckert, Associate General Counsel, Air and Radiation 

Division 
William G. Rosenberg, Assistant Administrator for Air and 
Radiation 

DISCUSSION: This memo discusses the court's decision affirming EPA's position 
that, when a company makes a "physical or operational change" at 
an existing facility, there is a "major modification" subject to 
PSD review if a comparison of actual emissions before the change 
with potential emissions thereafter shows a significant net 
increase. A copy of the court's ruling is attached. 

CR: 2.32 [Hard Copy] 



4. PSD: Modification (continued) 

4.44 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

4.45 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

4.46 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

December 29, 1989 
Use of Netting Credits 
John Calcagni, Director, Air Quality Management Division 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 
Emissions decreases that are not fully utilized in allowing a 
source to net out of review do not result in "leftover" emissions 
credits that could be used in any future netting transactions. 
All contemporaneous and creditable emissions changes used to net 
out of review remain fully available and must be included in 
subsequent netting transactions at the source unless they occur 
before the contemporaneous time period of the subsequent 
modification under consideration or they are "relied upon" in 
issuing a major source permit. The memo provides an example of a 
netting calculus. 
None 

January 2, 1990 
Effect of Changing Stack Heights on Prevention of Significant 
Deterioration (PSD) Modeling and Monitoring 
John Calcagni, Director, Air Quality Management Division 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 
An increase in stack height can be considered as part of a 
proposed modification whether or not it is physically tied to.the 
emissions unit(s) being constructed or modified. The stack height 
increase must be proposed in conjunction with the overall 
modification. Thus, any creditable air quality improvements 
resulting from the higher stack should be considered in the 
preliminary modeling analysis. Note that for a height greater 
than 65 meters to be fully creditable as the GEP stack height, it 
must be established in a manner consistent with the stack height 
rules. 
6.30; 7.9 

January 18, 1990 
Review of Determination that Proposed Fuel Conversion at Greenwood 
Unit I Power Plant is a "Major Modification" 
Gerald A. Emison, Director, OAQPS 
Morton Sterling, Director, Environmental Protection, Detroit 
Edison Co. 
EPA Region V and Headquarters agree that a proposed conversion of 
an oil-fired unit to dual capacity for oil and gas firing would 
subject the Detroit Edison Greenwood Unit 1 Power Plant to a PSD 
review for NOx. Because the source did not own, or initiate plans 
to construct equipment necessary to deliver natural gas, EPA 
believes the source was not capable of accommodating natural gas 
prior to January 6, 1975. Second, actual emissions after the 
change to natural gas are deemed to be the sources' "potential to 
emit", and under this criteria the source will experience a 
"significant net emissions increase". A comparison of current 
allowable to future allowable emissions is irrelevant for PSO 
applicability purposes. Simple addition of gas to the boiler 
would not be subject to BACT. More information is necessary to 
assess the effect of other proposed changes at the plant. 
None 



4. PSD: 

4.47 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

4.48 DATE: 
SUBJECT: 

FROM: 

TO: 
DISCUSSION: 

CR: 

Modification (concluded) 

January 30, 1990 
Co111nent on Permit Proposed by Indiana DEM for NIPSCO Bailly 
Generating System 
David Kee, Director, Air and Radiation Division, EPA Region 5 
Timothy J. Method, Asst. Co111nissioner, Indiana DEM 
The new control device and related improvements under the Clean 
Coal Technology (CCT) program at the NIPSCO Bailly generating 
station are not "major modifications" under NSR or 11 modifications 11 

under NSPS. The backup diesel generator is also not a major 
modification if operating limits are federally enforceable. If a 
source solely adds or enhances systems or devices whose primary 
functions are the reduction of air pollution, and are determined 
to be not less environmentally beneficial than any emission 
control system or device they replace, if any, such activities 
would not trigger new source requirements. 
2.34 

June 8, 1990 
EPA's Revised PSD Applicability Determination in Response to 
Court's Remand Concerning the "Potential to Emit" Concept 
William G. Rosenberg, Asst. Administrator for Air and Radiation, 
US EPA 
John Boston, President, WEPCO 
This letter is EPA's revised PSD applicability determination in 
response to the remand by the US Court of Appeals of one issue 
advanced by EPA in the NSPS and PSD determinations for WEPCO. 
Traditionally, EPA has used an "actual-to-potential" method to 
calculate emissions increased for PSD purposes. The court 
instructed EPA to consider past operating conditions at a plant 
when addressing modifications that involve "like-kind 
replacement". This instruction, in essence, causes EPA to 
recognize a new subcategory of "like-kind replacements" under the 
"major modificatfan" definition of EPA's NSR provisions. In these 
cases, EPA will use an "actual to actual" method, which involves 
projections based on historical capacity utilization, to calculate 
emission increases. 
2.35 



5. PSD: Geograph;c/Pollutant Applicability 

5.23 DATE: June 9~ 1988 
SUBJECT: Emissions from Rocket Fir;ng at Test Stands; Fugit;ve or Point 

Source Emiss;ons 
FROM: Ronald Shafer, Chief 

Policy and Guidance Section 
TO: John Dale 

Air Programs Branch, VIII 
DISCUSSION: Emissions from rocket nozzles are point sources. 
CR: 3.30 [Hard Copy]; 23.27; 24.13 

5.24 DATE: 
SUBJECT: 
FROM: 

TO: 

October 28, 1988 
Review of De Minimis Emissions - Sanctions 
Ronald Shafer, Chief 
Policy and Guidance Section 
Stationary Source Compliance Division 
Ron Van Mersbergen 
Air and Radiation Branch (SAR-26) 
Region V 

DISCUSSION: DI minimjs net emission increases that accumulate within a 
contemporaneous (5 year) ttme fra11e should not be combined and 
would not trigger PSD review when significance levels are reached. 
However, di mjnjmis increases do consume PSD increment, and, in 
nonattainment areas, aggregated ~ mjnjmjs emissions will trigger 

CR: 

5.25 [RESERVED] 

sanctions when significance levels are reached. 
4.39 [Hard Copy]; 27.5 



5. PSD: 

5.26 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

Geograph;c/Pollutant Appl;cab;1;ty (concluded) 

January 8, 1990 
Clar1f;cat;on of "Secondary Em;ss;ons" as defined in 40 CFR 
52.2l(b)(l8). 
John Calcagni, Director, Air Quality Management Division 
Ken Waid, President, Waid and Associates, TX 
(1) The definition of secondary emissions in the 1988 CFR at 40 

CFR 52.2l(b)(l8) is incomplete; the second sentence was 
inadvertently omitted by the Federal Register during 
revision. 

(2) Portions of the 1982 revisions to the PSD regulations have 
been vacated and remanded to EPA, including the way the 
Agency treats vessel emissions. Consequently, the August 7, 
1980, PSD regulations, with the exception of to and from 
emissions counting, shall apply to determinations on how to 
treat vessel emissions. Under the 1980 regulations, 
emissions from certain activities of a ship docked at a 
terminal may be considered terminal emissions. 

2.33; 3.36 



6. PSD: Baseline/Increment Consumption/Impact Analysis 

6.22 DATE: July 5, 1988 
SUBJECT: Air Quality Analysis for Prevention of Significant Deterioration 

(PSD) 
FROM: Gerald E. Emison, Director 

Office of Air Quality Planning Standards (MD-10) 
TO: Thomas J. Maslany, Director 

Air Management Division (3AMOO) 
DISCUSSION: The memo relays a policy decision on the approach to use to 

interpret dispersion modeling results to determine whether a 
source will cause or contribute to a violation of NAAQS or PSD 
increment. Under this approach, air quality concentrations are 
projected throughout the proposed source's impact area, but do not 
automatically cause a source to cause or contribute to a 
violation. Instead, where a modeled violation is predicted, 
further analysis is done to determine whether the impact is 
significant at the point and time of the modeled violation. 

CR: 12.13 

6.23 [RESERVED] 

6.24 [RESERVED] 



6. PSD: Baseline/Increment ConsU11Ption/Impact Analys;s (cont;nued) 

6.25 DATE: March 16, 1989 
SUBJECT: Use of Allowable Em;ssions for Nat;onal Ambient Air Quality 

Standards (NAAQS) Impact Analys;s Under the Requirements for 
Prevention of s;gn;ficant Deteriorat;on (PSD) 

FROM: John Calcagn;, D;rector, Air Quality Manage111ent Division (M0-15) 
TO: Will;am B. Hathaway, D;rector 

A;r, Pesticides and Toxics Division, Region VI 
DISCUSSION: The required PSO air quality impact analysis for new major sources 

and major lllOdifications is to be based on allowable em;ss;ons, 
rather than actual emissions, from existing background sources. 
However, actual annual operations at an exist;ng source may be 
considered, primarily with respect to evaluat;ng long tenn NAAQS 
impacts. 

CR: None 

6.26 DATE: 
SUBJECT: 
FROM: 
TO: 

June 15, 1989 
Timing of BACT Determination for a New Emission Source 
Gary Mccutchen, Chief, New Source Review Section 
John Daniel, Asst. Executive Director, Dept. of Air Pollution 
Control, Co111110nwealth of Virginia 

DISCUSSION: A BACT decision is not final or •1ocked-in" until the final penn;t 
;s issued; until that time, a permit issuing agency is free to 
share a tentat;ve preliminary BACT determinat;on as soon as 
appropriate. An applicant does not need a f;nal BACT decision to 
conduct modeling; modeling is based on the level of control 
reconnended by the applicant. Decisions on technology transfer 
should be carefully scrutinized to ensure that "reasonable 
technology transfer" is defined broadly enough to prevent 
c;rcumvention of use of certain controls by selection of some 

CR: 

6.27 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

slightly different unit. 
8.38 [Hard Copy] 

August 24, 1989 
Guidance on Implementing the Nitrogen Dioxide Prevention of 
Significant Deterioration (PSO) 
John Calcagni, Director 
Air Quality Management Division (MD-15) 
William B. Hathaway, Director 
Air, Pesticides and Toxics Division, Region VI 
The memo discusses general and spec;fic aspects of the N02 PSD 
;ncrement regulation. States should require N02 increment 
consumption analysis as soon as possible to help to avoid a 
situation where a proposed new source would violate NOz increment 
before the State's N02 increments regulations are in erfect. 
15.10 



6. PSD: 

6.28 DATE: 
SUBJECT: 

FROM: 

TO: 

DI SC USS ION: 

CR: 

6.29 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSS ION : 

CR: 

6.30 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

Basel;ne/Increment Consumpt;on/Impact Analys;s (cont;nued) 

Augusi 25, 1989 
Texas A;r Control Board (TACB) Inqu;ry Regard;ng Allowable 
Em;ssions in PSD NAAQS Analysis 
William B. Hathaway, Director 
Air, Pest;cides and Toxics Division (6T) 
John Calcagni, Director 
Air Quality Management Division (MD-15) 
The change from actual to allowable emissions ;n modeling 
background sources for Texas PSD permit applicants does not 
represent "a significant change in the PSD rules" that would 
warrant federal rulemaking procedures. This policy requires 
emissions inputs that are as near as practicable to legally 
allowable emissions. 
None 

October 17, 1989 
Ambient Air 
Robert D. Bauman, Chief 
S02/Particulate Matter Programs Branch {MD-15) 
Gerald Fontenot, Chief 
Air Programs Branch, Region VI (6T-A) 
This memo responds to the August 24, 1989, memo from Hathaway to 
Calcagni [6.27]. 
{a) PSD modeling by a permit applicant can discount the 

contribution of a background source to the pred;cted 
concentration as described. 

(b) Where a proposed source has a significant impact on any 
increment violation, the permit should not be approved 
unless the increment violation is corrected prior to 
operation of the proposed source. {See also July 15, 1988, 
memo from OAQPS to Region 6 [6.23]). 

10.45 

January 2, 1990 
Effect of Changing Stack Heights on Prevention of Significant 
Deterioration (PSD) Modeling and Monitoring 
John Calcagni, Director, Air Quality Management Division 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 
An increase in stack height can be considered as part of a 
proposed modification whether or not it is physically tied to the 
emissions unit{s) being constructed or modified. The stack height 
increase must be proposed in conjunction with the overall 
modification. Thus, any cred;table air quality improvements 
resulting from the higher stack should be considered ;n the 
preliminary modeling analysis. Note that for a height greater 
than 65 meters to be fully creditable as the GEP stack height, it 
must be established in a manner consistent with the stack height 
rules. 
4.45 [Hard Copy]; 7.9 



6. PSD: Baseline/Increment Consumption/Impact Analysis (concluded) 

6.31 DATE: April 25, 1990 
SUBJECT: Issuance of PSD Permits in Attainment Areas where Violations Have 

Been Modeled 
FROM: Marcia L. Spink, Chief, Air Programs Branch 
TO: John M. Daniel, Jr., Asst. Executive Director, Virginia Department 

of Air Pollution Control 
DISCUSSION: The attachment to this letter provides procedures for issuing PSD 

permits in areas with modeled violation(s) both to sources with no 
significant impacts and to sources with significant impacts. In 
the latter case, procedures for processing the associated SIP 
revisions are also discussed. 

CR: 10.49 [Hard Copy); 12.17; 15.11 



7.8 

7.9 

7. PSD: Ambient Monitoring 

DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

DATE: 
SUBJECT: 

FROM: 
TO: 
DI SC USS ION: 

CR: 

July 19, 1989 
Order on Petition for Review, Hibbing Taconite Co. 
William K. Reilly, Administrator, EPA 
David Kee, Director Air and Radiation Services Division, Region V, 
Gerald L. Willet, Commissioner, Minn. Pollution Control Agency, 
and Others 
This document remands to the Minnesota Pollution Control Agency 
review of four issues raised by EPA Region V in a petition for 
review of PSD permit authorizing Hibbing Taconite Company to 
modify its furnaces to burn petroleum coke as a fuel. Review of 
three issues raised by EPA was denied as described below. 
1. Bact for so, - discussion of fuel chosen for "base case" in 

analyzing BACT for SO , cost comparison in BACT analyses, 
appropriate justificalion of fuel choice in defining viable 
control strategy, and the need for a detailed description 
and engineering analysis of the planned emissions reduction 
system. (Remanded) 

2. Unregulated pollutants (Denied) 
3. Prescribed emission limits for entire life of the permit 

(Remanded) 
4. BACT for PM (Remanded) 
5. Ambient Air and Public acess (Remanded) 
6. BACT for CO (Denied) 
7. Preconstruction monitoring (Denied) 
8.39 [Hard Copy]; 10.43; 11.13 

January 2, 1990 
Effect of Changing Stack Heights on Prevention of Significant 
Deterioration (PSD) Modeling and Monitoring 
John Calcagni, Director, Air Quality Management Division 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 
An increase in stack height can be considered as part of a 
proposed modification whether or not it is physically tied to the 
emissions unit(s) being constructed or modified. The stack height 
increase must be proposed in conjunction with the overall 
modification. Thus, any creditable air quality improvements 
resulting from the higher stack should be considered in the 
preliminary modeling analysis. Note that for a height greater 
than 65 meters to be fully creditable as the GEP stack height, it 
must be established in a manner consistent with the stack height 
rules. 
4.45 [Hard Copy]; 6.30 



8. PSD: 

8.25 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

BACT 

March ~1, 1988 
Transm;ttal of OAQPS Interim Control Policy Statement 
John S. Sietz, Director 
Stationary Source Compliance Division 
Office of Air Quality Planning and Standards 
Regions I-X Division Directors 
The memo provides final Interim Control Policy for developing 
compliance schedules that require replacement or upgrading of 
ex;sting air pollution control equipment. During the interim 
period, interim controls that may be more effective in reducing 
emissions may be installed, if no delay results in installation of 
the final control equipment. 
10.32; 11.10 

8.26 DATE: April 22, 1988 
SUBJECT: Interim Policy on Stack Height Regulatory Actions 
FROM: J. Craig Potter, Assistant Administrator for Air and Radiation 
TO: Air Division Directors, Regions 1-X 
DISCUSSION: A Court of Appeals ruling on January 22, 1988, remanded three 

portions of EPA's stack height regulations. This memo discusses 
the i!Rpact of these changes. Permits issued under fully approved 
or delegated NSR and PSD programs prior to promulgation of revised 
rules should provide notice that any permit is subject to review 
and modification if the source is later found to be affected by 
EPA's revised rules. 

CR: 11.11; 15.5; 28.5 

8.27 DATE: July 28, 1988 
SUBJECT: Supplemental Guidance on Implementing the North County Prevention 

of Significant Deterioration (PSD) Remand 
FROM: John Calcagni, Director 

Air Quality Management Division (MD-15) 
TO: Addressees (Regional Air Division Directors) 
DISCUSSION: The memo discusses 2 issues that have arisen from the 

Administrators remand decision in the North County PSO permit 
appeal, and that are beyond the scope of the September 22, 1987, 
docWRent providing initial guidance on the subject. 
(1) Although BACT is determined case-by-case, the permitting 

authority 11Ust consider the full range of pollution control 
options available and choose the most effective means of 
limiting emissions, unless shown compelling reasons of 
economic or energy impracticality. 

(2} Emission of noncriteria pollutants should be evaluated 
carefully, including consultation with the sources listed. 
Where a municipal waste colllbustor is involved, OAQPS has 
provided rather detailed guidance on methods to factor air 
toxics considerations into the BACT decision. 

(3) In the public notice, the level of detail and identification 
of specific toxic substances should be consistent with the 
concern posed by the air toxics. 

CR: 10.34 



8. PSD: 

8.28 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

8.29 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

8.30 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

BACT (continued) 

November 10, 1988 
Administrative Order Remanding to NJ DEP the PSD Permit That Was 
Issued to Pennsauken Solid Waste Management Authority for 
Construction of a Municipal Waste Combustor 
Lee M. Thomas, Administrator, U.S. EPA 
NJ DEP 
Permit is remanded to New Jersey DEP for further consideration of 
the BACT analysis solely as it relates to NOx emissions. 
Applicants BACT analysis for NOx was inadequate and should have 
considered thermal de-NOx technology as available. Permit 
proceedings should be reopened for source to supply appropriate 
data to document consideration of thermal de-NOx and to allow for 
public notice and comment on findings. 
None 

November 14, 1988 
Request for Administrator to Initiate Review of PSD Permit for 
Columbia Gulf Transmission Company, Clementsville Compressor 
Station, Kentucky 
Greer C. Tidwell, Regional Administrator 
Lee M. Thomas, Administrator 
Review is requested of the permit issued by KY DER for a natural
gas-fired turbine, because dry controls do not constitute BACT for 
~Ox for the source. 
10.35 

December 14, 1988 
Review of Valero Hydrocarbons BACT Analysis 
Allen C. Basala, Chief, EAB, ASB 
Anthony Wayne, Chief, Texas, New Mexico Enforcement Section, 
Region VI 
The Valero hydrocarbons BACT economic analysis is unacceptable, 
because the employed methodology is not supported as valid for 
purposes of project budgeting and cost-effectiveness assessments. 
Also, the BACT analysis fails to include other less-costly 
alternate control options that are still potentially as effective 
as those presented. A detailed review from EAB is attached. 

CR: None 

8.31 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

January 4, 1989 
Valero Hydrocarbons BACT Analyses 
Anthony P. Wayne, Chief, TX/NM Enforcement Section 
Lawrence E. Pewitt, PE, Director, Permits Division, 
Texas Air Control Board 
(1) Valero Hydrocarbons should reevaluate its study of feasible 

BACT alternatives for its proposed natural gas processing 
plant, particularly with respect to the technical, cost, and 
economic issues mentioned. 

(2) The memo discusses the steps Valero must take to keep their 
PSD permit active, because they are coming up on the one-year 
date by which EPA must make a decision. 

10.37 



8. PSD: BACT (continued) 

8.32 DATE: January 27, 1989 

8.33 

SUBJECT: Discounted Cash Flow (DCF) Analysis for Craven County Project New 
Source Review 

FROM: Frank L. Bunyard, Economic Analysis Section, ASB, AQHD 
TO: Allen C. Basala, Chief, Economic Analysis Section, ASB, AQHD 
DISCUSSION: The EPA Economic Analysis Section reviewed a discounted cash flow 

analysis describing feasibility of thermal de-NOx as BACT. This 
memo states reasons EPA is not convinced on infeasibility and 
recommends the PSD applicant be asked to provide more substantive 
justification for key assumptions. Memos 8.33 and 8.35 are 
closely related to this one. 

CR: 10.36 

DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

January 27, 1989 
Review of Craven County Wood Energy Project 
Allen C. Basala, Chief, Economic Analysis Section, ASB 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 
This memo provides notification to Region IV that a discounted 
cash flow analysis provided by a PSD applicant was not found to be 
convincing of the infeasibility of thermal de-NOx controls. Memos 
8.32 and 8.35 are closely related. 
10.37 

8.34 DATE: February 3, 1989 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

8.35 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

BACT Determination for Davidson Exterior Trim/Textron 
John S. Sietz, Director, Stationary Source Compliance Division, 
Office of Air Quality Planning Standards 
Winston A. Smith, Director, Air, Pesticides and Toxics 
Management Division, Region IV 
Davidson Exterior, an automotive fascia painting operation, failed 
to make a case for rejecting add-on spray booth and/or oven 
controls as BACT. Transfer of control technology from other 
automotive spray painting operations might be appropriate. The 
memo discusses what criteria EPA would consider valid for 
rejection of controls. 
None 

February 13, 1989 
BACT Determination for Craven County Wood Energy Project 
Bruce P. Miller, Chief 
Air Programs Branch; Air, Pesticides and Toxics 
Management Division 
N. Ogden Gerald, Chief Air Quality Section 
NC Department of Natural Resources and Community Development 
PSD permit applicant must provide additional verification as 
described of economic data presented regarding thermal de-NO as 
BACT for NOx emissions. The memo references economic evaluations 
in Economic Analysis Section Documents 8.32 and 8.33. 
10.38 



8. PSD: BACT (continued) 

8.36 DATE: 
SUBJECT: 

FROM: 

TO: 
DI SC USS ION: 

CR: 

8.37 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSS ION : 

CR: 

8.38 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

May 19, 1989 
Techni~al Document on Control of Nitrogen Oxides From Municipal 
Waste Combusters 
Jack R. Farmer, Director 
Emissions Standards Division, OAQPS (MD-13) 
Air Division Directors, Regions 1-X 
Memo transmits OAQPS' technical report evaluating the technical 
aspects of the control of NOx emissions from munic;pal waste 
combustors. Select;ve non-catalytic reduction is d;scussed in 
deta;l in the report. Copies of the report are ava;lable from 
EPA, Emission Standards Division, HD-13, Research Tr;angle Park, 
NC 27711. 
None 

June 9, 1989 
Order Denying Review of PSD Permit for Spokane Regional Waste-to
Energy Project 
William K. Reilly, Administrator, EPA 
Citizens for Clean Air and Council for Land Care and Planning 
Petitioners requested review of PSD permit because BACT for N0

1
, 

which should be thermal de-NOx, was not required, and because ruel 
cleaning and separation, and recycling, were not adequately 
considered as emission reduction techniques. Spokane agreed to 
install thermal de-NOx before this opinion was written, so the 
court dismissed that petition. The Administrator stated that 
petitioners did not make an adequate case for reviewing the permit 
on the other issues. 
10.42 

June 15, 1989 
Timing of BACT Determination for a New Emission Source 
Gary Mccutchen, Chief, New Source Review Section 
John Daniel, Asst. Executive Director, Dept. of Air Pollution 
Control, Commonwealth of Virginia 
A BACT decision is not final or "locked-in" until the final permit 
is issued; until that time, a permit issuing agency is free to 
share a tentative preliminary BACT determination as soon as 
appropriate. An applicant does not need a final BACT decision to 
conduct modeling; modeling is based on the level of control 
recommended by the applicant. Decisions on technology transfer 
should be carefully scrutinized to ensure that "reasonable 
technology transfer" is defined broadly enough to prevent 
circumvention of use of certain controls by selection of some 
slightly different unit. 
6.26 



8.39 

8.40 

8.41 

8. PSD: BACT (continued) 

DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

July 19, 1989 
Order .on Petition for Rev;ew, Hibbing Tacon;te Co. 
William K. Reilly, Administrator, EPA 
Dav;d Kee, Director Air and Radiation Services Division, Region V, 
Gerald L. Willet, Connnissioner, Minn. Pollution Control Agency, 
and Others 
This document remands to the M;nnesota Pollution Control Agency 
review of four issues raised by EPA Region V in a petition for 
rev;ew of PSD permit authorizing Hibbing Taconite Company to 
modify its furnaces to burn petroleum coke as a fuel. Review of 
three issues raised by EPA was denied as described below. 
l. Bact for SOz - d;scussion of fuel chosen for "base case" in 

analyzing BACT for so,, cost comparison in BACT analyses, 
appropriate just;f;cation of fuel choice in defining viable 
control strategy, and the need for a detailed description and 
engineering analysis of the planned emissions reduction 
system. (Remanded) 

Z. Unregulated pollutants (Denied) 
3. Prescribed emission limits for entire life of the permit 

(Remanded) 
4. BACT for PM (Remanded) 
5. Ambient Air and Public acess (Remanded) 
6. BACT for CO (Denied) 
7. Preconstruction monitoring (Denied) 
7.8; 10.43; 11.3 

August 2, 1989 
Administrative Order Denying Review of an Amended PSD Permit for a 
Mass-Burn Municipal Waste Incinerator for Huntington, NY 
William K. Reilly, Administrator, U.S. EPA 
Citizens for a Livable Environment and Recycling 
The order states that the amended permit does require the facility 
to use BACT, and the BACT analysis is not deficient. Petitioner 
confused "de minimis" emissions limits with limitations for NOx 
10.44 

September 11, 1989 
Use of Urea Injection in Place of Ammonia Inspection for the 
Control of NOx from Municipal Waste Combustors 
Gerald A. Emison, Director, OAQPS 
Christopher J. Daggett, Commissioner, NJ DEP 
Urea injection could be considered as innovative control 
technology or BACT for NO, control from municipal waste combustors 
if the source presented E~A with material to review including 
source-specific information and written justification as to how 
the method fulfills the innovative technology criteria and how it 
would be applied to the source. 

CR: None 



8. PSD: 

8.42 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

8.43 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

8.44 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

8.45 [RESERVED] 

BACT (continued) 

January 2, 1990 
Order Denying Review of Revised Permit Determination for Spokane 
Regional Waste to Energy Project 
F. Henry Hubicht, Acting Administrator, EPA 
Lisa J.Kilian, Joan Honican, Citizens for Clean Air, and the 
Council for Land Care and Planning 
This order denies the appeals filed against the revised permit for 
the Spokane Regional Waste to Energy Project. The Washington 
State Department of Ecology did not act inappropriately in not 
holding a public hearing. Questions relating to State 
requirements are beyond the purview of this proceeding. The 
recycling issue is again rejected as a subject for review for the 
same reasons as stated in the June 9, 1989, remand (8.38). 
10.46; 11.14 

January 11, 1990 
BACT/LAER Determination Cut-Off Date 
John Seitz, Director, Stationary Source Compliance Division, OAQPS 
Regional Air Directors, Regions 1-X 
The BACT/LAER determination for a major new source is not set 
until the final permit is issued. The source has the 
responsibility to investigate all available and pending control 
technologies for consideration as BACT or LAER. Establishment of 
a cutoff date prior to the public comment period would limit 
public participation. A cutoff date established prior to permit 
issuance could allow a source to avoid more stringent controls. 
26.11 

February 16, 1990 
Typical PSD Submittal Outline 
Wallace N. Davis, Executive Director, Virginia Dept. of Air 
Pollution Control 
William C. Campbell, III, Cogentrix, Inc. 
The letter provides target emission guidelines for coal-fired 
facilities, and includes a typical outline for a PSD submittal. 
10.48 [Hard Copy] 



8. PSO: 

8.46 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

8.47 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

BACT (continued) 

June 7, 1990 
Designation of Issues for Review of Illinois EPA's Permit 
Determinations Regarding World Color Press 
William K. Reilly, Administrator, EPA 
Richard J. Carlson, Director, Illinois EPA 
This paper designates the issues to be briefed in the review of 
World Color Press PSD permit determinations made by the Illinois 
EPA. World Color Press and IEPA must reexamine their reasoning in 
stating, incorrectly, that an alleged absence of significant 
photochemical reactivity of the facilities' voe emissions was an 
"environmental impact" that would justify less stringent 
limitations. 
11.16 

July 9, 1990 
Order on Motion for Stay on Appeal of Permits for Columbia Gulf 
Transmission Company 
William K. Reilly, Administrator, EPA 
William C. Eddins, Director, Division for Air Quality, 
Co11111onwealth of Kentucky 
Susan Midgett, Director, Air Programs Branch, USEPA, Region IV, 
and others 
The Administrator hereby grants a stay to the appeal by EPA Region 
IV of the PSD permit granted by the State of Kentucky to Columbia 
Gulf Transmission Company. The stay enables the applicant to 
supplement the state administrative record with new factual 
information, which the applicant believes will confirm the wisdom 
of the State's original permit determination. Further, the Region 
may submit additional information to ensure that the BACT 
determination is fully contemporaneous. If the permit is 
subsequently revised, the public will be given the right to 
coment. 
11.17 



8. PSD: 

8.48 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

8.49 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

8.50 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

BACT (concluded) 

June 3, 1987 
Adm;n;strative Order Regard;ng Construct;on of the Lake County 
Waste-to-Energy Facility 
Jack E. Ravan, Reg;onal Adm;n., Region IV 
NRG/Recovery Group, Inc. 
A PSD permit given to a municipal solid waste incinerator is 
invalidated due to deficiencies in requiring acid gas controls, 
and in requiring more stringent emission limitations for 
particulate matter and so2. 
None 

July 24, 1987 
Calculating Amortized Capital Costs 
Robert D. Bauman, Chief 
Standards Implementation Branch, CPDD (MD-15) 
Stephen H. Rothblatt, Chief 
Air and Radiation Branch, Region V (5AR-26) 
The memo discusses (1) the appropriate criteria to be used in 
calculating the amortized capital costs of control options in the 
selection of BACT, both for process-related controls and for add
on controls, and (2) the appropriate annual ;nterest ("d;scount") 
rate to use ;n these analyses. 
None 

December 31, 1987 
Request for Administrator to Initiate Review of PSD Permit for 
Camden County Resource Recovery Facility 
Christopher J. Daggett 
Regional Administrator 
Lee W. Thomas 
Administrator 
Region II requests review of a PSD permit issued for construction 
of a resource recovery facility because no emission limit was 
included for PM1Q, BACT for PM10 was not adequately addressed, and 
no public comnent on PM occurred. The NJ DEP issued the permit 
December 7, 1987; new NA'AQs for PM10 were promulgated on July l, 
1987. 
10.52; 11.18 



10. PSD: 

10.32 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

10.33 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

Permits/Permit Processing/Public Notice 

March 31, 1988 
Transmittal of OAQPS Interim Control Policy Statement 
John S. Sietz, Director 
Stationary Source Compliance Division 
Office of Air Quality Planning and Standards 
Regions I-X Division Directors 
The memo provides final Interim Control Policy for developing 
compliance schedules that require replacement or upgrading of 
existing air pollution control equipment. During the interim 
period, interim controls that may be more effective in reducing 
emissions may be installed, if no delay results in installation of 
the final control equipment. 
8.25 [Hard Copy]; 11.10 

July 15, 1988 [2 memoranda] 
Procedures for EPA to Use to Address Deficient New Source Permits 
Under the Clean Air Act 
Michael S. Alushin, Assoc. Enforcement Counsel for Air, OAQPS 
John S. Sietz, Director, Stationary Source Compliance Division, 
OAQPS 
Regions I-X: Regional Counsels, Regional Council Air Branch 
Chiefs, Air Division Directors, PSD Contacts, et. al. 
The cover memo transmits final guidance, in the form of the 
attached memo, for addressing deficient new source permits. The 
cover memo discusses some of the conments made on the draft 
guidance memo. The attached final guidance memo contains 
procedures for 3 types of permit processes: those issued pursuant 
to EPA-approved State programs, those issued by States pursuant to 
EPA authority delegation, and those issued by EPA directly. Model 
forms are appended. In addition, the memo contains information on 
factors normally sufficient for EPA to find a permit deficient and 
to consider enforcement action, timing of EPA response, and 
enforcement against the source v. enforcement against the State. 
None 



10. PSD: Permits/Permit Processing/Public Notice (continued) 

10.34 DATE: 
SUBJECT: 

FROM: 

TO: 
DISCUSSION: 

CR: 

10.35 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

10.36 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

July 28, 1988 
Supplemental Guidance on Implementing the North County Prevention 
of Significant Deterioration (PSD) Remand 
John Calcagni, Director 
Air Quality Management Division (MD-15) 
Addressees (Regional Air Division Directors) 
The memo discusses 2 issues that have arisen from the 
Administrators remand decision in the North County PSD permit 
appeal, and that are beyond the scope of the September 22, 1987, 
document providing initial guidance on the subject. 
(1) Although BACT is determined case-by-case, the permitting 

authority must consider the full range of pollution control 
options available and choose the most effective means of 
limiting emissions, unless shown compelling reasons of 
economic or energy impracticality. 

(2) Emission of noncriteria pollutants should be evaluated 
carefully, including consultation with the sources listed. 
Where a municipal waste combustor is involved, OAQPS has 
provided rather detailed guidance on methods to factor air 
toxics considerations into the BACT decision. 

(3) In the public notice, the level of detail and identification 
of specific toxic substances should be consistent with the 
concern posed by the air toxics. 

8.27 [Hard Copy] 

November 14, 1988 
Request for Administrator to Initiate Review of PSD Permit for 
Columbia Gulf Transmission Company, Clementsville Compressor 
Station, Kentucky 
Greer C. Tidwell, Regional Administrator 
Lee M. Thomas, Administrator 
Review is requested of the permit issued by KY DER for a natural
gas-fired turbine, because dry controls do not constitute BACT for 
NO for the source. 
8.~9 [Hard Copy] 

December 12, 1988 
Order Denying Review, Colmac Energy, Inc. 
Lee M. Thomas, Admin., EPA 
County of Riverside, Coachella Valley Assoc, of Governments 
Petitioners concerns can be grouped into 3 categories: (1) that 
the State and local agencies should have jurisdiction over the 
facility, (2) that unregulated pollutants, and odor and vector 
control were not adequately considered, and (3) that certain 
conditions are vague or inadequate and should be clarified. All 
petitions are denied. 
None 



10. PSD: Permits/Permit Processing/Public Notice (continued) 

10.37 DATE: 
SUBJECT: 
FROM: 
TO: 

Januar1 4, 1989 
Valero Hydrocarbons BACT Analyses 
Anthony P. Wayne, Chief, TX/NM Enforcement Section 
Lawrence E. Pewitt, PE, Director, Permits Division, 
Texas Air Control Board 

DISCUSSION: (1) Valero Hydrocarbons should reevaluate its study of feasible 
BACT alternatives for its proposed natural gas processing 
plant, particularly with respect to the technical, cost, and 
economic issues mentioned. 

CR: 

(2) The memo discusses the steps Valero must take to keep their 
PSD permit active, because they are coming up on the one-year 
date by which EPA must make a decision. 

8.31 [Hard Copy] 

10.38 DATE: January 27, 1989 
SUBJECT: Discounted Cash Flow (OCF) Analysis for Craven County Project New 

Source Review 
FROM: Frank L. Bunyard, Economic Analysis Section, ASB, AQMD 
TO: Allen C. Sasala, Chief, Economic Analysis Section, ASB, AQMD 
DISCUSSION: The EPA Economic Analysis Section reviewed a discounted cash flow 

analysis describing feasibility of thermal de-NO as BACT. This 
memo states reasons EPA is not convinced on infeasibility and 
reconnends the PSD applicant be asked to provide more substantive 
justification for key assumptions. Memos 10.39 and 10.40 are 
closely related to this one. 

CR: 8.32 [Hard Copy] 

10.39 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

10.40 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

January 27, 1989 
Review of Craven County Wood Energy Project 
Allen C. Basala, Chief, Economic Analysis Section, ASB 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 
This memo provides notification to Region IV that a discounted 
cash flow analysis provided by a PSO applicant was not found to be 
convincing of the infeasibility of thermal de-NOx controls. Memos 
10.38 and 10.40 are closely related. 
8.33 [Hard Copy] 

February 13, 1989 
BACT Determination for Craven County Wood Energy Project 
Bruce P. Miller, Chief 
Air Programs Branch; Air, Pesticides and Toxics 
Management Division 
N. Ogden Gerald, Chief Air Quality Section 
NC Department of Natural Resources and Conmunity Development 
PSD permit applicant must provide additional verification as 
described of economic data presented regarding thermal de-NO~ as 
BACT for NO emissions. The memo references economic evalua~ions 
in EconomicxAnalysis Section Documents 10.38 and 10.39. 
8.35 [Hard Copy] 



10. PSD: Permits/Permit Processing/Public Notice (continued) 

10.41 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

10.42 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

February 24, 1989 
Opinioft in Frank J. Kelley, Michigan Natural Resources Conmission, 
Michigan Air Pollution Control Conmission, and David F. Hales v. 
Albar Industries, C.A. No. 88-cv-40302-FL, E.D. Michigan, 
February 7, 1989 
Terrell E. Hunt, Associate Enforcement Counsel, 
Air Enforcement Division 
Edward E. Reich, Acting Asst. Admin. for Enforcement and 
Compliance Monitoring 
Don R. Clay, Acting Asst. Admin. for Air and Radiation 
This US District Court decision upheld the right of a State to 
bring suit in Federal court as a citizen under the Clean Air Act 
(CAA). Also, although the CAA does not authorize penalties under 
Section 304, Michigan could collect them under the authority of 
the State statute. [Copy of the Decision is included] 
None 

June 9, 1989 
Order Denying Review of PSD Permit for Spokane Regional Waste-to
Energy Project 
William K. Reilly, Administrator, EPA 
Citizens for Clean Air and Council for Land Care and Planning 
Petitioners requested review of PSD permit because BACT for NO, 
which should be thermal de-NO , was not required, and because fuel 
cleaning and separation, and recycling, were not adequately 
considered as emission reduction techniques. Spokane agreed to 
install thermal de-NO before this opinion was written, so the 
court dismissed that petition. The Administrator stated that 
petitioners did not make an adequate case for reviewing the permit 
on the other issues. 
8.37 [Hard Copy] 



10. PSD: Permits/Permit Processing/Public Notice (continued) 

10.43 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

10.44 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

July 19, 1989 
Order on Petition for Review, Hibbing Taconite Co. 
William K. Reilly, Administrator, EPA 
David Kee, Director Air and Radiation Services Division, Region V, 
Gerald L. Willet, Conmissioner, Minn. Pollution Control Agency, 
and Others 
This document remands to the Minnesota Pollution Control Agency 
review of four issues raised by EPA Region V in a petition for 
review of PSD permit authorizing Hibbing Taconite Company to 
modify its furnaces to burn petroleum coke as a fuel. Review of 
three issues raised by EPA was denied as described below. 
I. Bact for SO~ - discussion of fuel chosen for "base case" in 

analyzing BACT for SO , cost comparison in BACT analyses, 
appropriate justification of fuel choice in defining viable 
control strategy, and the need for a detailed description and 
engineering analysis of the planned emissions reduction 
system. (Remanded) 

2. Unregulated pollutants (Denied) 
3. Prescribed emission limits for entire life of the permit 

(Remanded) 
4. BACT for PM (Remanded) 
5. Ambient Air and Public acess (Remanded) 
6. BACT for CO (Denied) 
7. Preconstruction monitoring (Denied) 
8.39 [Hard Copy]; 7.8; 11.13 

August 2, 1989 
Administrative Order Denying Review of an Amended PSD Permit for a 
Mass-Burn Municipal Waste Incinerator for Huntington, NY 
William K. Reilly, Administrator, U.S. EPA 
Citizens for a Livable Environment and Recycling 
The order states that the amended permit does require the facility 
to use BACT, and the BACT analysis is not deficient. Petitioner 
confused "de minimis" emissions limits with limitations for NOx 
8.40 [Hard Copy] 



10. PSD: Permits/Permit Processing/Public Notice (continued) 

10.45 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

10.46 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

10.47 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

October 17, 1989 
Ambient Air 
Robert D. Bauman, Chief 
S02/Particulate Matter Programs Branch {MD-15) 
Gerald Fontenot, Chief 
Air Programs Branch, Region VI (6T-A) 
This memo responds to the August 24, 1989, memo from Hathaway to 
Calcagni [6.27]. 
{a) PSD modeling by a permit applicant can discount the 

contribution of a background source to the predicted 
concentration as described. 

(b) Where a proposed source has a significant impact on any 
increment violation, the permit should not be approved unless 
the increment violation is corrected prior to operation of 
the proposed source. {See also July 15, 1988, memo from 
OAQPS to Region 6 [6.23]). 

6.29 [Hard Copy] 

January 2, 1990 
Order Denying Review of Revised Permit Determination for Spokane 
Regional Waste to Energy Project 
F. Henry Hubicht, Acting Administrator, EPA 
Lisa J.Kilian, Joan Honican, Citizens for Clean Air, and the 
Council for Land Care and Planning 
This order denies the appeals filed against the revised permit for 
the Spokane Regional Waste to Energy Project. The Washington 
State Department of Ecology did not act inappropriately in not 
holding a public hearing. Questions relating to State 
requirements are beyond the purview of this proceeding. The 
recycling issue is again rejected as a subject for review for the 
same reasons as stated in the June 9, 1989, remand [8.37]. 
8.42 [Hard Copy]; 11.14 

January 4, 1990 
Remand order concerning the denial of the PSD application of Bio 
Energy Corporation, West Hopkinton, NH 
William K. Reilly, Administrator, EPA 
Timothy Williamson, Office of Regional Counsel, US EPA, Region I, 
William Dell Orfano, President, Bio Energy Corporation, and others 
All matters regarding the PSD Permit Denial Decision dated 
November 15, 1989, concerning Bio Energy's PSD application for its 
wood-fired power plant are remanded to Region I so that further 
comments and technical information may be received to supplement 
the administrative record. 
11.15 [Hard Copy] 



10. PSD: Permits/Permit Processing/Public Notice (continued) 

10.48 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

10.49 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

10.50 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

Febru~ry 16, 1990 
Typical PSD Submittal Outline 
Wallace N. Davis, Executive Director, Virginia Dept. of Air 
Pollution Control 
William C. Campbell, Ill, Cogentrix, Inc. 
The letter provides target emission guidelines for coal-fired 
facilities, and includes a typical outline for a PSD submittal. 
8.44 

April 25, 1990 
Issuance of PSD Pennits in Attainment Areas where Violations Have 
Been Modeled 
Marcia L. Spink, Chief, Air Programs Branch 
John M. Daniel, Jr., Asst. Executive Director, Virginia Department 
of Air Pollution Control 
The attachment to this letter provides procedures for issuing PSD 
permits in areas with modeled violation(s) both to sources with no 
significant impacts and to sources with significant impacts. In 
the latter case, procedures for processing the associated SIP 
revisions are also discussed. 
6.31; 12.17; 15.11 

July 30, 1990 
Order denying review of PSD permit author;zing construct;on of a 
steam electricity cogenerating facility at Altavista, VA. 
William K. Reilly, Administrator 
Petitioners for review of pennit as listed 
Petitions are denied and the response of the Virginia Department 
of Air Pollution Control is upheld for two reasons: (1) in each 
instance, the grounds for review alleged in the petitions did not 
meet the threshold for review established by the rules, and (2) in 
numerous instances, the issues raised by two of the petitioners 
had not been raised at the public hearing or during the public 
c011111ent period, and, therefore, were not eligible for 
considerat;on on appeal. 
None 



10. PSD: Permits/Permit Processing/Public Notice (concluded) 

10.51 DATE: Decemb~r 23, 1987 
SUBJECT: Opinion in U.S. v Louisiana-Pacific Corporation, D. Colo., 

Interpreting Certain PSD Regulations 
FROM: Thomas L. Adams, Jr. 

Assistant Administrator for Enforcement and Compliance Monitoring 
TO: J. Craig Potter for Air and Radiation (ANR-443) 
DISCUSSION: This memo summarizes the October 30, 1987, opinion by Judge Arraj 

of the US District Court in Colorado regarding summary judgement 
and legal matters involved in the case of U.S. vs. Louisiana
Pacific Corporation (LPC). Judge Arraj denied motions for summary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued (as required by Section 
113(b)(2) of the Clean Air Act). EPA's second NOV to LPC for 
construction of a major stationary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
commenced. Further, restrictions on actual, [annual] emissions, 
alone, are not appropriate as a consideration in determining a 
source's potential to emit. 

CR: 2.27 [Hard Copy]; 3.29; 14.9 

10.52 DATE: December 31, 1987 
SUBJECT: Request for Administrator to Initiate Review of PSD Permit for 

Camden County Resource Recovery Facility 
FROM: Christopher J. Daggett 

Regional Administrator 
TO: Lee M. Thomas 

Administrator 
DISCUSSION: Region II requests review of a PSD permit issued for construction 

of a resource recovery facility because no emission limit was 
included for PM1Q, BACT for PM10 was not adequately addressed, and 
no public comment on PM occurred. The NJ DEP issued the permit 
December 7, 1987; new N.A'AQs for PM10 were promulgated on July 1, 
1987. 

CR: 8.50 [Hard Copy]; 11.18 



11. PSD 

11.10 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

11.11 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

11.12 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

Permit Changes/Extensions/Expiration 

March 31, 1988 
Transmittal of OAQPS Interim Control Policy Statement 
John S. Sietz, Director 
Stationary Source Compliance Division 
Office of Air Quality Planning and Standards 
Regions 1-X Division Directors 
The memo provides final Interim Control Policy for developing 
compliance schedules that require replacement or upgrading of 
existing air pollution control equipment. During the interim 
period, interim controls that may be more effective in reducing 
emissions may be installed, if no delay results in installation of 
the final control equipment. 
8.24 [Hard Copy]; 10.32 

April 22, 1988 
Interim Policy on Stack Height Regulatory Actions 
J. Craig Potter, Assistant Administrator for Air and Radiation 
Air Division Directors, Regions 1-X 
A Court of Appeals ruling on January 22, 1988, remanded three 
portions of EPA's stack height regulations. This memo discusses 
the impact of these changes. Permits issued under fully approved 
or delegated NSR and PSD programs prior to promulgation of revised 
rules should provide notice that any permit is subject to review 
and modification if the source is later found to be affected by 
EPA's revised rules. 
8.26 [Hard Copy]; 15.5; 28.5 

September 8, 1988 
EPA Region IX Policy on PSD Permit Extensions 
Wayne A. Blackard,Chief 
New Source Section 
Region IX States and Districts NSR/PSD Permitting Contacts 
EPA's policy intends to grant a permit extension of the 18-month 
deadline to any good faith application providing the requirements 
described in this memo are met. 
None 



11. PSD 

11.13 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

11.14 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

Permit Changes/Extensions/Expiration (continued) 

July 19, 1989 
Order on Petition for Review, Hibbing Taconite Co. 
William K. Reilly, Administrator, EPA 
David Kee, Director Air and Radiation Services Division, Region V, 
Gerald L. Willet, Co11111issioner, Minn. Pollution Control Agency, 
and Others 
This document remands to the Minnesota Pollution Control Agency 
review of four issues raised by EPA Region V in a petition for 
review of PSD permit authorizing Hibbing Taconite Company to 
modify its furnaces to burn petroleum coke as a fuel. Review of 
three issues raised by EPA was denied as described below. 
1. Bact for SOz - discuss ion of fuel chosen for "base case" in 

analyzing BACT for SO , cost comparison in BACT analyses, 
appropriate justification of fuel choice in defining viable 
control strategy, and the need for a detailed description and 
engineering analysis of the planned emissions reduction 
system. (Remanded) 

2. Unregulated pollutants (Denied) 
3. Prescribed emission limits for entire life of the permit 

(Remanded) 
4. BACT for PM (Remanded) 
5. Ambient Air and Public acess (Remanded) 
6. BACT for CO (Denied) 
7. Preconstruction monitoring (Denied) 
8.39 [Hard Copy]; 7.8; 10.43 

January 2, 1990 
Order Denying Review of Revised Permit Determination for Spokane 
Regional Waste to Energy Project 
F. Henry Hubicht, Acting Administrator, EPA 
Lisa J.Kilian, Joan Honican, Citizens for Clean Air, and the 
Council for Land Care and Planning 
This order denies the appeals filed against the revised permit for 
the Spokane Regional Waste to Energy Project. The Washington 
State Department of Ecology did not act inappropriately in not 
holding a public hearing. Questions relating to State 
requirements are beyond the purview of this proceeding. The 
recycling issue is again rejected as a subject for review for the 
same reasons as stated in the June 9, 1989, remand (8.38). 
8.42 [Hard Copy]; 10.46 



11. PSD 

11.15 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

11.16 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

11.17 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

Permit Changes/Extensions/Expiration {continued) 

January 4, 1990 
Reman~ order concerning the denial of the PSD application of Bio 
Energy Corporation, West Hopkinton, NH 
William K. Reilly, Administrator, EPA 
Timothy Williamson, Office of Regional Counsel, US EPA, Region I, 
William Dell Orfano, President, Bio Energy Corporation, and others 
All matters regarding the PSD Permit Denial Decision dated 
November 15, 1989, concerning Bio Energy's PSD application for its 
wood-fired power plant are remanded to Region I so that further 
comments and technical information may be received to supplement 
the administrative record. 
10.47 

June 7, 1990 
Designation of Issues for Review of Illinois EPA's Permit 
Determinations Regarding World Color Press 
William K. Reilly, Administrator, EPA 
Richard J. Carlson, Director, Illinois EPA 
This paper designates the issues to be briefed in the review of 
World Color Press PSD permit determinations made by the Illinois 
EPA. World Color Press and !EPA must reexamine their reasoning in 
stating, incorrectly, that an alleged absence of significant 
photochemical reactivity of the facilities' voe emissions was an 
"environmental impact" that would justify less stringent 
limitations. 
8.46 [Hard Copy] 

July 9, 1990 
Order on Motion for Stay on Appeal of Permits for Columbia Gulf 
Transmission Company 
William K. Reilly, Administrator, EPA 
William C. Eddins, Director, Division for Air Quality, 
Commonwealth of Kentucky 
Susan Midgett, Director, Air Programs Branch, USEPA, Region IV, 
and others 
The Administrator hereby grants a stay to the appeal by EPA Region 
IV of the PSD permit granted by the State of Kentucky to Columbia 
Gulf Transmission Company. The stay enables the applicant to 
supplement the state administrative record with new factual 
information, which the applicant believes will confirm the wisdom 
of the State's original permit determination. Further, the Region 
may submit additional information to ensure that the BACT 
determination is fully contemporaneous. If the permit is 
subsequently revised, the public will be given the right to 
comment. 
8.47 [Hard Copy] 



11. PSD Pennit Changes/Extens1ons/Exp1ration (concluded) 

11.18 DATE: Decl!lli>er 31, 1987 
SUBJECT: Request for Adllinistrator to Initiate Review of PSD Permit for 

Cillllden County Resource Recovery Facility 
FROM: Christopher J. Daggett 

Regional Administrator 
TO: Lee W. Thomas 

Administrator 
DISCUSSION: Region II requests review of a PSD penn1t issued for construction 

of a resource recovery facility because no emission limit was 
included for PM1Q, BACT for PM10 was not adequately addressed, and 
no public connent on PM1~ occurred. The NJ DEP issued the permit 
December 7, 1987; new NAAQS for PM

10 
were promulgated on July 1, 

1987. 
CR: 8.50 [Hard Copy]; 10.52 



12. PSD Relation to Nonattainment Program 

12.13 DATE: July S~ 1988 
SUBJECT: Air Quality Analysis for Prevention of Significant Deterioration 

(PSD) 
FROM: Gerald E. Emison, Director 

Office of Air Quality Planning Standards (M0-10} 
TO: Thomas J. Maslany, Director 

Air Management Division (3AMOO) 
DISCUSSION: The memo relays a policy decision on the approach to use to 

interpret dispersion modeling results to determine whether a 
source will cause or contribute to a violation of NAAQS or PSD 
increment. Under this approach, air quality concentrations are 
projected throughout the proposed source's impact area, but do not 
automatically cause a source to cause or contribute to a 
violation. Instead, where a modeled violation is predicted, 
further analysis is done to determine whether the impact is 
significant at the point and time of the modeled violation. 

CR: 6.22 [Hard Copy] 

12.14 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

12.15 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

December 28, 1988 
Emission Offset Exemptions for Resource Recovery Facilities 
Gerald A. Emison, Director, OAQPS 
Conrad Simon, Director, Air and Waste Management Division, Region 
II 
States that have offset exemptions for RRF's in their SIP's should 
initiate SIP revisions that would remove the exemptions. EPA will 
no longer approve SIP's containing offset exemptions for RRF's 
unless they contain an approved growth allowance. Appendix S is 
no obstable to deletion of the exemptions, because it has been 
largely superceded. 
25.13 [Hard Copy]; 28.6 

March 17, 1989 
Offset Exemption for Resource Recovery Facilities in Part 231 of 
the New York SIP 
Conrad Simon, Director, Air and Waste Management Division 
Thomas M. Allen, PE, Acting Director, Division of Air Resources, 
NY DEC 
New York should voluntarily revise Part 231 of its SIP to remove 
the offset exemption for resource recovery facilities. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix S in its approval. 
Appendix S has now been largely superseded by 40 CFR 51.165(a) 
establishing the current requirements for NSR programs. 
25.14 [Hard Copy]; 13.10; 15.8; 25.15; 28.9 



12. PSD Relation to Nonattainment Program (concluded) 

12.16 DATE: March 17, 1989 
SUBJECT: Response to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities in Part 231 of the NYSIP 
FROM: William Muszynski, Acting Regional Administrator, EPA Region 11 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption in question in 

abeyance pending further EPA action on the current SIP call. Th;s 
is, 1n part, because the merits of the petitions are closely 
linked with EPA's outstanding call for revisions to the NY SIP to 
correct the State's failure to meet ozone and CO air quality 
standards 

CR: 25.15 [Hard Copy]; 13.11; 15.9; 28.10 

12.17 DATE: April 25, 1990 
SUBJECT: Issuance of PSO Permits in Attainment Areas where Violations Have 

Been Modeled 
FROM: Marcia L. Spink, Chief, Air Programs Branch 
TO: John M. Daniel, Jr., Asst. Executive Director, Virginia Department 

of Air Pollution Control 
DISCUSSION: The attachment to this letter provides procedures for issuing PSD 

permits in areas with modeled violation(s) both to sources with no 
significant impacts and to sources with significant impacts. In 
the latter case, procedures for processing the associated SIP 
revisions are also discussed. 

CR: 10.49 [Hard Copy); 6.31; 15.11 



13. PSD Temporary Source/Portable Source/Other Exemptions 

13.9 DATE: Augus~ 31, 1988 
SUBJECT: Whether Facilities That Use Glass Fibers Are Considered "Glass 

Fiber Processing Plants" 
FROM: Dennis Crumpler, New Source Review Section 

Noncriteria Pollutant Programs Branch 
TO: Michael A. Stawarz, NY DEC Region 5 
DISCUSSION: Facilities that use glass fibers to manufacture other products, 

such as fiberglass-reinforced composites, were not intended to be 
included in the "glass fiber processing" category. "Glass fiber 
processing" was intended to include only those facilities engaged 
in makjng glass fiber. 

CR: 3.31 [Hard Copy] 

13.10 DATE: March 17, 1989 
SUBJECT: Offset Exemption for Resource Recovery Facilities in Part 231 of 

the New York SIP 
FROM: Conrad Simon, Director, Air and Waste Management Division 
TO: Thomas M. Allen, PE, Acting Director, Division of Air Resources, 

NY DEC 
DISCUSSION: New York should voluntarily revise Part 231 of its SIP to remove 

the offset exemption for resource recovery facilities. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix S in its approval. 
Appendix S has now been largely superseded by 40 CFR 51.165(a) 
establishing the current requirements for NSR programs. 

CR: 25.14 [Hard Copy); 12.15; 15.8; 25.15; 28.9 

13.11 DATE: March 17, 1989 
SUBJECT: Response to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities in Part 231 of the NYSIP 
FROM: William Muszynski, Acting Regional Administrator, EPA Region II 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption ;n quest;on in 

abeyance pend;ng further EPA act;on on the current SIP call. This 
is, 1n part, because the merits of the pet;tions are closely 
linked with EPA's outstanding call for revisions to the NY SIP to 
correct the State's failure to meet ozone and CO a;r quality 
standards 

CR: 25.15 [Hard Copy]; 12.16; 15.9; 28.10 



14. PSD Allowable Constructive Activities Prior to Permit Issuance 

14.9 DATE: Decem~er 23, 1987 
SUBJECT: Opinion in U.S. v. Louisiana-Pacific Corporation, D. Colo., 

Interpreting Certain PSD Regulations 
FROM: Thomas L. Adams, Jr. 

Assistant Administrator for Enforcement and Compliance Monitoring 
TO: J. Craig Potter 

Assistant Administrator for Air and Radiation (ANR-443) 
DISCUSSION: This memo summarizes the October 30, 1987, opinion by Judge Arraj 

of the US District Court in Colorado regarding su111111ary judgement 
and legal matters involved in the case of U.S. vs. Louisiana
Pacific Corporation {LPC). Judge Arraj denied motions for sumnary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued {as required by Section 
113(b){2) of the Clean Air Act). EPA's second NOV to LPC for 
construction of a major stationary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
co111111enced. Further, restrictions on actual, [annual] emissions, 
alone, are not appropriate as a consideration in determining a 
source's potential to emit. 

CR: 2.27 [Hard Copy]; 3.29; 10.51 



15. PSO SIP Processing 

15.S DATE: April .22, 1988 
SUBJECT: Interim Policy on Stack Height Regulatory Actions 
FROM: J. Craig Potter, Assistant Administrator for Air and Radiation 
TO: Air Division Directors, Regions I-X 
DISCUSSION: A Court of Appeals ruling on January 22, 1988, remanded three 

portions of EPA's stack height regulations. This memo discusses 
the impact of these changes. Penaits issued under fully approved 
or delegated NSR and PSD programs prior to promulgation of revised 
rules should provide notice that any permit is subject to review 
and modification if the source is later found to be affected by 
EPA's revised rules. 

CR: 8.26 [Hard Copy]; 11.11; 28.5 

15.6 DATE: May 17, 1988 
SUBJECT: Application of the Interim Policy for Stack Height Regulatory 

Actions 
FROM: John Calcagni, Director, Air Quality Management Division 
TO: Chief, Air Branch, Regions I-X 
DISCUSSION: This memo provides guidance on carrying out the interim policy 

described in the April 22, 1988, memo from Potter to all Regional 
Air Directors (8.26). Attached to that memo example language to 
be used for permits and regulatory packages to caveat permits 
discussed prior to EPA's response to the court remand. 

CR: None 

15.7 DATE: 
SUBJECT: 

FROM: 

TO: 
DISCUSSION: 

CR: 

15.8 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

February 15, 1989 
Guidance on Early Delegation of Authority for the Nitrogen Dioxide 
(N02) Increments Program 
Gerald A. Emison, Director, Office of Air Quality Planning and 
Standards 
Louis F. Gitto, Director, Air Management Division, Region I 
The memo discusses: (1) how States with delegated authority 
initiate the process of advancing the general effective date of 
40 CFR 52.Zl; and (2) the appropriate EPA rulemaking procedures 
for carrying out a State's request. 
None 

March 17, 1989 
Offset Exemption for Resource Recovery Facilities in Part 231 of 
the New York SIP 
Conrad Simon, Director, Air and Waste Management Division 
Thomas M. Allen, PE, Acting Director, Division of Air Resources, 
NY DEC 
New York should voluntarily revise Part 231 of its SIP to remove 
the offset exempt;on for resource recovery facil;ties. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix Sin its approval. 
Appendix 5 has now been largely superseded by 40 CFR 51.165(a) 
establishing the current requirements for NSR programs. 
25.14 [Hard Copy]; 12.15; 13.10; 28.9 



15. PSD SIP Processing {concluded) 

15.9 DATE: March.17, 1989 
SUBJECT: Response to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities 1n Part 231 of the NYSIP 
FROM: William Muszynski, Acting Regional Administrator, EPA Region 11 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption in question in 

abeyance pending further EPA action on the current SIP call. This 
is, in part, because the merits of the petitions are closely 
linked with EPA's outstanding call for revisions to the NY SIP to 
correct the State's failure to meet ozone and CO air quality 
standards 

CR: 25.15 [Hard Copy]; 12.16; 13.11; 28.10 

15.10 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

15.11 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

August 24, 1989 
Guidance on I11plementing the Nitrogen Dioxide {N02) Prevention of 
Significant Deterioration (PSD) Increments 
John Calcagni, Director, Air Quality Management Division (MD-15) 
William B. Hathaway, Director, Air, Pesticides and Toxics 
Division, Region YI 
The 111emo discusses general and specific aspects of the N02 PSD 
increment regulation. States should require N02 increment 
consumption analysis as soon as possible to help to avoid a 
situation where a proposed new source would violate N02 increment 
before the State's N02 increments regulations are in eftect. 
6.27 [Hard Copy] 

April 25, 1990 
Issuance of PSD Per111its in Attainment Areas where Violations Have 
Been Modeled 
Marcia L. Spink, Chief, Air Programs Branch 
John M. Daniel, Jr., Asst. Executive Director, Virginia Department 
of Air Pollution Control 
The attachment to this letter provides procedures for issuing PSD 
permits in areas with modeled violation(s) both to sources with no 
significant impacts and to sources with sign;f;cant ;mpacts. In 
the latter case, procedures for processing the associated SIP 
revisions are also d;scussed. 
10.49 [Hard Copy]; 6.31; 12.17 



22. PSO 

22.7 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

Potential to Emit/Limitations on Capacity to Emit 

June 13, 1989 
Guidance on Limiting Potential to Emit New Source Permitting 
Terrel 1 E. Hunt 
Associate Enforcement Counsel 
Air Enforcement Division 
Office of Enforcement and Compliance Monitoring 
Addressees 
This 22-page memo contains final guidance on conditions in 
construction permits that can legally limit a source's potential 
to emit to minor or de minimus levels. The memo includes sections 
of the Louisiana Pacific rulings. Types of limitations that are 
Federally enforceable, and, therefore, legitimate restrictions on 
potential to emit, are discussed, including restrictions on 
production rates, operating hours, control device limitations, and 
averaging periods for determining emission rates and control 
efficiencies. Characteristics of "sham" permits are identified 
and enforcement is discussed. The memo includes sections of the 
Louisiana-Pacific rulings as a basis for policy and includes 
several examples to illustrate the principles. 
2.31 [Hard Copy]; 4.41 



23. PSD 

23.22 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

23.23 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

23.24 [RESERVED] 

Definitions/Classification of Source 

June 1_9, 1986 
Finding of Violation in Issuance of Permit to Operate to AM 
General Corporation, Indiana 
David Kee, Director, Air Management Division, Region V 
State of Indiana, St. Joseph County Health Department, AM General 
Corporation 
A permit to operate given to a metal part coating facility is in 
violation of applicable Federal and State regulations. In 
particular, applicant did not apply LAER, and increased VOC 
emissions were not offset by a reduction in voe emission by 
existing facilities. 
25.16; 26.13 

October 24, 1980 
Definition of "Installation" in Nonattainment Regulations 
Walter C. Barber, Director, Office of Air Quality Planning and 
Standards 
Director, Air and Hazardous Materials Division, Regions 1-X 
The term installation refers to "an identifiable piece of process 
equipment." If an NSPS identifies an "affected facility", the 
reviewing agency should consider such an affected facility as an 
installation for the purpose of new source review applicability 
determinations. Where NSPS is silent or there is no NSPS to 
define an affected facility, the NSPS approach should still 
provide guidance to the reviewer. 
None 



23. PSD 

23.25 DATE: 
SUBJECT: 
FROM: 

TO: 

Definitions/Classification of Source (continued) 

October 6, 1987 
Emissions from Landfills 
Gerald A. Emison, Director 
Office of Air Quality Planning and Standards (MD-10) 
David P. Howekamp, Director 
Air Management Division, Region IX 

DISCUSSION: A landfill is subject to NSR if its potential to emit, excluding 
fugitive emissions, exceeds the 100 tpy applicable major source 
cutoff for the pollutant for which the area is nonattainment. 
Landfill emissions that could reasonably be collected and vented 
are not considered fugitive emissions and must be included in 
calculating a sources potential to emit. Where landfill gas is 
combusted or processed before release, the pollutant released 

CR: 

23.26 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

23.27 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 
CR: 

counts toward NSR applicability. 
24.11 

November 10, 1987 
Air Emissions from a Landfill 
Wayne A. Blackard, Chief, New Source Section 
Russ Baggerly, Meiners Oaks, CA 
Emissions from existing or proposed landfills without gas 
collection systems are considered fugitive emissions and are not 
subject to NSR. Landfill emissions that are collected would not 
qualify as fugitive and could cause the landfill to be subject to 
NSR. 
24.12 

June 9, 1988 
Emissions from Rocket Firing at Test Stands; Fugitive or Point 
Source Emissions 
Ronald Shafer, Chief 
Policy and Guidance Section 
John Dale 
Air Programs Branch, Region VIII 
Emissions from rocket nozzles are point sources. 
3.30 [Hard Copy]; 5.23; 24.13 



23. PSD 

23.28 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

23.29 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

Definitions/Classification of Source (continued) 

June 10, 1988 
May 25, 1988 conference call 
Monica Smyth 
Assistant Regional Counsel 
File, CPC Argo 
An increase or decrease in actual emissions is creditable in the 
netting equation only if EPA has not relied on it in issuing a 
major source permit under the PSD or Non-Attainment regulations. 
Minor source permits and specific emission increases that might be 
permitted through such minor source permits must be included in 
the netting equation, as long as those increases occur during the 
contemporaneous time period. 
4.36 [Hard Copy]; 25.11 

September 9, 1988 
Applicability of Prevention of Significant Deterioration (PSD) 
and New Source Performance Standards {NSPS) Requirements to the 
Wisconsin Electric Power Company (WEPC) Port Washington Life 
Extension Project 
Don R. Clay, Acting Assistant Administrator for Air and 
Radiation {ANR-443) 
David A. Kee, Director 
Air and Radiation Division, Region V 
Although not an official applicability determination, this memo 
provided the preliminary opinion, based on the information 
collected up to the date of issue, that PSD and NSPS would apply 
to a "life extension" ~reject at Port Washington Power Plant. 
Each element of PSD applicability via major modification and NSPS 
applicability were discussed in the context of information 
provided. This project involves restoring the physical and 
operational capabilities of each unit to its original capacity and 
extending the useful life of the units well beyond the planned 
retirement dates that would otherwise apply. This work appears to 
be non-routine, and, thus, to constitute a "physical change"; a 
significant net emissions increase would occur as a result of the 
work. 
4.37 [Hard Copy] 



23. PSD Definitions/Classification of Source (concluded) 

23.30 DATE: January 12, 1989 
SUBJECT: Guidance on Several Issues Related to Determining Applicability 

of New Major Source Regulations in Granting Construction Permits 
FROM: Edward J. Lillis, Chief 

Noncriteria Pollution Programs Branch 
Air Quality Management Division 

TO: Michael J. Hayes, Manager 
Division of Air Pollution Control, Illinois EPA 

DISCUSSION: Memo provides guidance on several issues related to determining 
applicability of major source regulations in granting construction 
permits to modified sources. 
(1) A reviewing agency must base determination of whether a 

source is nmajor" on nmajorn source definitions in the 
Federal Register. 

(2) Whether the emissions increase related to a modification is 
significant is determined before any netting calculation is 
done. If it is, netting calculations are then performed to 
determine whether the nnet emissions increase" associated 
with that modification is significant. 

(3) Contemporaneous emissions increases and decreases are 
discussed, as well as other factors affecting whether they 
are "creditable". 

(4) An example of a netting calculation is shown. Emissions 
increases or decreases used in issuing a previous major 
source permit cannot be creditable to a subsequent increase. 

CR: 3.33 [Hard Copy]; 4.40 

23.31 DATE: February 6, 1990 
SUBJECT: Determination of Lowest Achievable Emission Rate for Coors 

Container Corporation, Canline CX3 
FROM: Douglas M. Skie, Chief, Air Programs Branch, Region VIII 
TO: Brad Beckham, Director, Air Pollution Control Division, CO Dept. 

of Health 
DISCUSSION: Because LAER is determined for each modified emissions unit, each 

emissions unit at Coors Canline CXB that has an increase in 
emissions due to the major modification must have an independent 
LAER determination. These LAER determinations must be based on a 
comparison of emissions from other similar operations on a 
normalized basis. 

CR: 26.12 [Hard Copy] 



24. PSD Geographic/Pollutant Applicability 

24.9 [RESERVED] 

24.10 [RESERVED] 

24.11 DATE: 
SUBEJCT: 
FROM: 

October 6, 1987 
Emissions from Landfills 
Gerald A. Emison, Director 
Office of Air Quality Planning and Standards (MD-10) 

TO: David P. Howekamp, Director, Air Management Division, Region IX 
DISCUSSION: A landfill is subject to NSR if its potential to emit, excluding 

CR: 

24.12 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

24.13 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 
CR: 

fugitive emissions, exceeds the 100 tpy applicable major source 
cutoff for the pollutant for which the area is nonattainment. L 
andfill emissions that could reasonably be collected and vented 
are not considered fugitive emissions and must be included in 
calculating a sources potential to emit. Where landfill gas is 
combusted or processed before release, the pollutant released 
counts toward NSR applicability. 
23.25 [Hard Copy] 

November 10, 1987 
Air Emissions from a Landfill 
Wayne A. Blackard, Chief, New Source Section 
Russ Baggerly, Meiners Oaks, CA 
Emissions from existing or proposed landfills without gas 
collection systems are considered fugitive emissions and are not 
subject to NSR. Landfill emissions that are collected would not 
qualify as fugitive and could cause the landfill to be subject to 
NSR. 
23.26 [Hard Copy] 

June 9, 1988 
Emissions from Rocket Firing at Test Stands; Fugitive or Point 
Source Emissions 
Ronald Shafer, Chief 
Policy and Guidance Section 
John Dale 
Air Programs Branch, Region VIII 
Emissions from rocket nozzles are point sources. 
3.30 [Hard Copy]; 5.23; 23.27 



25. PSD 

25.12 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

25.13 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

25.14 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

Off sets 

June 10, 1988 
May ZS, 1988 conference call 
Monica Smyth 
Assistant Regional Counsel 
File, CPC Argo 
An increase or decrease in actual emissions is creditable in the 
netting equation only if EPA has not relied on it in issuing a 
major source permit under the PSD or Non-Attainment regulations. 
Minor source permits ·and specific emission increases that might be 
permitted through such minor source permits must be included in 
the netting equation, as long as those increases occur during the 
contemporaneous time period. 
4.36 [Hard Copy]; 23.28 

December 28, 1988 
Emission Offset Exemptions for Resource Recovery Facilities 
Gerald A. Emison, Director, OAQPS 
Conrad Simon, Director, Air and Waste Management Division, Region 
II 
States that have offset exemptions for RRF's in their SIP's should 
initiate SIP revisions that would remove the exemptions. EPA will 
no longer approve SIP's containing offset exemptions for RRF's 
unless they contain an approved growth allowance. Appendix S is 
no obstable to deletion of the exemptions, because it has been 
largely superceded. 
12.14; 28.6 

March 17, 1989 
Offset Exemption for Resource Recovery Facilities in Part 231 of 
the New York SIP 
Conrad Si1110n, Director, Air and Waste Management Division 
Thomas M. Allen, PE, Acting Director, Division of Air Resources, 
NY DEC 
New York should voluntarily revise Part 231 of its SIP to remove 
the offset exemption for resource recovery facilities. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix Sin its approval. 
Appendix 5 has now been largely superseded by 40 CFR 51.165(a) 
establishing the current requirements for NSR programs. 
12.15; 13.10; 15.8; 28.9 



25. PSD Offsets (concluded) 

25.15 DATE: March 17, 1989 
SUBJECT: Response to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities in Part 231 of the NYSIP 
FROM: William Muszynski, Acting Regional Administrator, EPA Region 11 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption in question in 

abeyance pending further EPA action on the current SIP call. This 
is, in part, because the merits of the petitions are closely 
linked with EPA's outstanding call for revisions to the NY SIP to 
correct the State's failure to meet ozone and CO air quality 
standards 

CR: 12.16; 13.11; 15.9; 28.9 

25.16 DATE: June 19, 1986 
SUBJECT: Finding of Violation in Issuance of Permit to Operate to AM 

General Corporation, Indiana 
FROM: David Kee, Director, Air Management Division, Region V 
TO: State of Indiana, St. Joseph County Health Department, AM General 

Corporation 
DISCUSSION: A permit to operate given to a metal part coating facility is in 

violation of applicable Federal and State regulations. In 
particular, applicant did not apply LAER, and increased VOC 
emissions were not offset by a reduction in voe emission by 
existing facilities. 

CR: 23.22 [Hard Copy]; 26.13 



26. PSD LAER 

26.4 DATE: April 25, 1988 
SUBJECT: LAER rmission limits for Automobile and Light Duty Truck Topcoat 

Operations 
FROM: Jack R. Farmer, Director 

Emission Standards Division (MD-13) 
TO: Regional Air Division Directors 
DISCUSSION: The LAER emission unit for automobile and light-duty truck topcoat 

operations should be at least as stringent as 12.26 lbs voe per 
gallon solids deposited, with compliance on a daily basis using 
actual measured transfer efficiency values. Compliance with this 
LAER limit should be determined using the protocol developed by 
EPA in conjunction with the motor vehicle manufacturers 
association. NSR permit for Subaru/Isuzu, Lafayette, IN, was 
attached to original memo. 

CR: None 

26.5 DATE: August 29, 1988 
SUBJECT: Transfer of Technology in Determining Lowest Achievable Emission 

Rate (LAER) 
FROM: John Calcagni, Director 

Air Quality Management Division (MD-15) 
TO: David Kee, Director 

Air and Radiation Division, Region V 
DISCUSSION: (a) EPA supports transfer of control technology between source 

categories for the purpose of determining LAER for a source 
both for gas stream controls, and for process controls and 
modification. 

CR: 

26.6 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

(b) LAER is primarily an emissions unit determination; each 
emissions unit must achieve the lowest possible emission 
rate. "Facility-wide" LAER can be considered if some more 
effective LAER exists thereby. Three hurdles to determining 
"facility-wide" LAER are discussed. 

(c) LAER can be considered individually for each aspect of 
control of a source, although reviewers must be aware that 
one decision affects the others. 

None 

December 1, 1988 
RACT Requirements in Ozone Nonattainment Areas 
Gerald A. Emison, Director 
Office of Air Quality Planning and Standards (MD-10) 
William A. Spratlin, Director 
Air and Toxics Division, Region VII 
Circumstances unique to the auto industry have created a situation 
[at the time of this memo] where RACT requirements for a facility 
may be more stringent than NSPS or LAER. In this case, the State 
or local implementation plan should contain RACT requirements for 
these facilities. 
None 



26. PSD 

26.7 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

LAER (continued) 

February 24, 1989 
Cut-Off Date for Determining LAER in Major New Source Permitting 
John Seitz, Director, SSCD, OAQPS 
David Kee, Director, Air and Radiation Division, Region V 
A LAER determination for an NSR permit must reflect the most 
stringent LAER construction permit that has been issued anywhere 
in the country in the time period up to and including the public 
connient period on the permit under consideration. See also 
Documents 26.10 and 26.11. 
None 

26.8 DATE: February 28, 1989 
SUBJECT: 
FROM: 

TO: 

Guidance on Determining Lowest Achievable Emission Rate (LAER) 
John Calcagni, Director 
Air Quality Management Division (MD-15) 
David Kee, Director 
Air and Radiation Division, Region V 

DISCUSSION: (a) Little weight is given to economics in LAER determinations. 

CR: 

Cost of a control could be considered not achievable only if 
no new plants could be built in that industry if emission 
limits were based on levels achievable only with the 
contemplated control technology. 

(b) LAER for coating operations may mean low (or no) VOC solvent 
coatings, high transfer efficiencies, add-on control device 
on the gas stream, or some combination of these. 

(c) The most stringent emissions limit contained in a SIP for a 
class or category of source must be considered LAER unless a 
more stringent emissions limitation has been achieved in 
practice, or unless the SIP limitation is demonstrated to be 
unachievable by the source. 

(d) Careful case-by-case investigations must be made to determine 
how company-mandated product specifications (for coatings) 
would be used in determining LAER, and what limit must be met 
where a presumptive SIP-based LAER is not achievable. 

None 

26.9 DATE: March 2, 1989 
SUBJECT: Reasonably Available Control Technology (RACT) for New Automobile 

Assembly Plants 
FROM: G. T. Helms, Chief 

Ozone/Carbon Monoxide Programs Branch (MD-15) 
TO: Steve Rothblatt, Chief 

Air and Radiation Branch (SAR-26) 
DISCUSSION: Automobile assembly plants in ozone non-attainment areas should 

have voe emission requirements that are at least as stringent as 
RACT. Where NSPS and LAER requirements are not as stringent as 
RACT, RACT requirements should be instituted. 

CR: 28.8 



26. PSD 

26.10 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

26.11 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

26.12 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

LAER (continued) 

August 9, 1989 
LAER Determination for a Previously Constructed Source 
John S. Seitz, Director 
Stationary Source Compliance Division 
Office of Air Quality Planning and Standards 
Thomas J. Maslany, Director 
Air Management Division 
Region III 
Final LAER determination is not made until issuance of a final 
permit for a source constructed previous to permit review. The 
initial LAER assessment is made at the time of the completed 
application, and takes into consideration any technologies, 
practices, or SIP limits in effect as of the date of the complete 
permit. 
None 

January 11, 1990 
BACT/LAER Determination Cut-Off Date 
John Seitz, Director, Stationary Source Compliance Division, OAQPS 
Regional Air Directors, Regions 1-X 
The BACT/LAER determination for a major new source is not set 
until the final permit is issued. The source has the 
responsibility to investigate all available and pending control 
technologies for consideration as BACT or LAER. Establishment of 
a cutoff date prior to the public comment period would limit 
public participation. A cutoff date established prior to permit 
issuance could allow a source to avoid more stringent controls. 
8.43 [Hard Copy] 

February 6, 1990 
Determination of Lowest Achievable Emission Rate for Coors 
Container Corporation, Canline CX3 
Douglas M. Skie, Chief, Air Programs Branch, Region VIII 
Brad Beckham, Director, Air Pollution Control Division, CO Dept. 
of Health 
Because LAER is determined for each modified emissions unit, each 
emissions unit at Coors Canline CXB that has an increase in 
emissions due to the major modification must have an independent 
LAER determination. These LAER determinations must be based on a 
comparison of emissions from other similar operations on a 
normalized basis. 
23.31 



26. PSD LAER (concluded) 

26.13 DATE: June 19, 1986 
SUBJECT: F;nd;n~ of v;olation in Issuance of Permit to Operate to AM 

General Corporation, Ind;ana 
FROM: Dav;d Kee, Director, A;r Management o;vision, Region V 
TO: State of Indiana, St. Joseph County Health Department, AM General 

Corporation 
DISCUSSION: A perm;t to operate g;ven to a metal part coating fac;lity ;s in 

v;olation of applicable Federal and State regulations. In 
particular, applicant did not apply LAER, and increased VOC 
emissions were not offset by a reduction in voe emission by 
existing facilities 

CR: 23.22 [Hard Copy]; 25.16 



27. NAA. 

27.5 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

Statewide Compliance 

October 28, 1988 
Review of De Minimis Emissions - Sanctions 
Ronald Shafer, Chief 
Policy and Guidance Section 
Stationary Source Compliance Division 
Ron Van Mersbergen 
Air and Radiation Branch (SAR-26) Region V 
Ilg, minimis net emission increases that accumulate within a 
contemporaneous (5 year) time frame should not be combined and 
would not trigger PSD review when significance levels are reached. 
However, de minjmis increases do consume PSD increment, and, in 
nonattainment areas, aggregated de minimis emissions will trigger 
sanctions when significance levels are reached. 
4.39 [Hard Copy]; 5.24 



28. NAA. SIP Processing 

28.S DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

28.6 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

28.7 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

28.8 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

April 22, 1988 
Interim Policy on Stack Height Regulatory Actions 
J. Craig Potter, Assistant Administrator for Air and Radiation 
Air Division Directors, Regions 1-X 
A Court of Appeals ruling on January 22, 1988, remanded three 
portions of EPA's stack height regulations. This memo discusses 
the impact of these changes. Permits issued under fully approved 
or delegated NSR and PSD programs prior to promulgation of revised 
rules should provide notice that any permit is subject to review 
and 1110dification if the source is later found to be affected by 
EPA's revised rules. 
8.26 [Hard Copy]; 11.11; 15.5 

December 28, 1988 
Emission Offset Exemptions for Resource Recovery Facilities 
Gerald A. Emison, Director, OAQPS 
Conrad Simon, Director, Air and Waste Management Division, Region 
II 
States that have offset exemptions for RRF's in their SIP's should 
initiate SIP revisions that would remove the exemptions. EPA will 
no longer approve SIP's containing offset exemptions for RRF's 
unless they contain an approved growth allowance. Appendix S is 
no obstable to deletion of the exemptions, because it has been 
largely superceded. 
25.13 [Hard Copy], 12.14 

January 31, 1989 
Use of the Growth Allowable Contained in Part D SIPs 
Bruce P. Miller, Chief, Air Programs Branch, Air Pesticides and 
Toxics Management Division, EPA Region IV 
Paul J. Bontrager, Director, Bureau of Pollution Control, 
Nashville - Davidson County 
Areas for which a growth allowance was approved, but who failed to 
attain the ozone standard by the end of 1987, no longer have 
growth allowance available for use in lieu of offsets for new 
sources locating in nonattainment areas. Banked credits from 
source shutdown can be used for offsets in NAA Areas (except for 
on-site replacement facilities), only if they occur on the day the 
application is •complete" or any subsequent day up until actual 
operations begin. 
None 

March 2, 1989 
Reasonably Available Control Technology (RACT) for New Automobile 
Assembly Plants 
G. T. Helms, Chief 
Ozone/Carbon Monoxide Programs Branch (MD-15) 
Steve Rothblatt, Chief 
Air and Radiation Branch (SAR-26) 
Automobile assembly plants in ozone non-attainment areas should 
have voe emission requirements that are at least as stringent as 
RACT. Where NSPS and LAER requirements are not as stringent as 
RACT, RACT requirements should be instituted. 
26.9 [Hard Copy] 



28. NAA. SIP Processing (concluded) 

28.9 DATE: March_17, 1989 
SUBJECT: Offset Exemption for Resource Recovery Facilities in Part 231 of 

the New York SIP 
FR~: Conrad Si1110n, Director, Air and Waste Management Division 
TO: Thomas M. Allen, PE, Acting Director, Division of Air Resources, 

NY DEC 
DISCUSSION: New York should voluntarily revise Part 231 of its SIP to remove 

the offset exemption for resource recovery facilities. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix S in its approval. 
Appendix 5 has now been largely superseded by 40 CFR 51.165(a) 
establishing the current requirements for NSR programs. 

CR: 25.14 [Hard Copy]; 12.15; 13.10; 15.8 

28.10 DATE: March 17, 1989 
SUBJECT: Response to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities in Part 231 of the NYSIP 
FROM: Will tam Muszynski, Acting Regional Administrator, EPA Region 11 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption in question in 

abeyance pending further EPA action on the current SIP call. Thts 
is, in part, because the merits of the petitions are closely 
linked with EPA's outstanding call for revisions to the NY SIP to 
correct the State's failure to meet ozone and CO air quality 
standards. 

CR: 25.15 [Hard Copy]; 12.16; 13.11; 15.9 
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SUBJECT: Opinion in U.S. v. Louisiana-Pacific Corporation, 
D. Colo., Interpreting Certain PSD Regulations 

FROM; 

TO: 

Thomas L. Adams, Jr. ~ ~~.__. 
Assistant Administrator for Enforcement 

ar.d Compliance Monitoring 

J. Craig Potter 
Assistant Administrator 

for Air and Radiation (ANR-443) 

On October 30, 1987, Judge Arraj of the U.S. District Court 
for the District of Colorado issued an opinion on cross motions 
for summary Judgment in this case. The United States has sued 
Louisia:-ia-Pacific (LPC) for construction of two major stationary 
sources without first obtaining prevention of significant 
deterioration (PSD) permits as required by the Clean Air Act and 
applicable regulations. LPC has alleged that the sources in 
question, waferboard production facilities located at Kremmling 
and Olathe, Colorado, were not major sources and so the requirement 
to obtain PSD permits did not apply to the ~acilities. Judge 
Arraj cer.ied beth motions for summary judgment, finding that 
questions of fact existed which need ~o be resolved in a trial. 
T=ial is now set to commence January 19, 1988. However, Judge 
hrraj's opinion covers several legal matters which are important 
issues of first impression and may significantly affect enforce~ent 
under the Clean Air Act in the future. 

I. The Jurisdictional Requirer.ient for a 30 Day 
Continuing Violation After the Issuance of a NOV 

!n its complaint, the government had pleaded its first claim 
in the alternative, alleging that the LPC Kremmling waferboard 
facility was either a "major rnodif ication'' or a "major stationary 
source", as defined by the PSD regulations. The Court granted 
LPC's motion for summary judgment on the government claim that 
the Kre~mling facility was a major modification. The Court's 
reasoning was based on the jurisdictional requirements ot the 
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Clean Air Act. LPC operated a saw mill which contained a teepee 
burner on the Kremmling site prior to commencing construction of 
the waferboard plant in 1983. The ~eepee burner was undisputedly 
a major stationary source (it had emitted over 250 tons per year 
of a regulated pollutant). A major modification is defined in 
the PSD regulations as a physical or operational change which 
produces significant net emissions increases. "Significant" is 
further defined as 40 tons per year of volatile organic compound, 
or 25 tons per year of particulates. There is no question that 
the waferboard plant increased emissions at Kremmling by those 
amounts. 

EPA issued an NOV to LPC for construction of a major 
modification without a PSD permit on June 5, 1987. However, by 
the end of June, LPC had dismantled and permanently removed the 
teepee burner (the major stationary source). Judge Arraj helo 
that EPA could not maintain its action on the major modification 
theory because the major source, upon which the major modification 
must be based, did not exist for more than 30 days after the NOV 
was issued. Section 113(b)(2) of the Clean Air Act allows the 
Administrator to bring suit in federal district court when a 
source violates the Act "more than 30 days after having been 
notified by the Administrator under section (a)(l) of this section 
of a finding that such person is violating such requirement." 

EPA had also issued a second NOV to LPC for the construction 
of the waferboard plant at Kremmling, however. This NOV, issued 
February 3, 1987, alleged construction of a major stationary 
source without a PSD permit. To prove this allegation, EPA must 
show that· the Kremmling waferboard plant itself has the potential 
to emit 250 tons per day. The Judge allowed this claim (the 
plaintiff's first claim in the alternative) to stand and be heard 
at trial. 

II. The Meaning of "Federally Enforceable Restrictions" 
as Limiting "Potential to Emit" Under PSD Regulations 

. LPC argued that the Kremmling and Olathe plants could not 
be considered major stationary sources because conditions 
in their state permits limited their emissions to less t'han 250 
tons per year of each regulated pollutant. Since these state 
permits were issued under an E?~-approved program, the permits 
are considered "federally enforceable". Tlierefore, LPC argued, 
conditions in these permits which limit emissions should be 
considered federally enforceable limits for purposes of determining 
potential to emit. 
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The Court disagreed. Judge Arraj first pointed out that the 
violation begins when construction commenced and that the state 
permits for Kremmling and Olathe were not issued until several 
months after construction commenced. Thus, the state permit 
limitations could not be a defense in the case Q..~aus_e.._the¥_di.d 
not exist whftn the alleged v19~~t.J...On...J:.O.ramen~.e..d.· 

After making this determination, Judge Arraj held 
that "even if the state permits had been in existence when the 
alleged violation occurred ... defendant's motion would still 
have to fail because I cannot accept defendant's overly broad 
construction of the term 'potential to emit.'" pp. 17-18. The 
Judge rejected the notion that res.t.,rictj_Qns on ac~g_~l emissions 
.e._re properly considered in determjpjng ~ ' · to 
emit. He analyzed the opinion in Alabama Power v. Castle, 636 
F.2d 322 (o.c. Cir. 1979), the seminal opinion regarding 
the ~eaning and requirements of the PSD program. He looked, as 
well, to the preamble of the 1980 PSD regulations, those regulations 
promulgated·by EPA in response to the Alabama Power decision. 
From these sources and the language of the regulations themselves, 
the Judge concluded "that a variety of factors (in addition to 
maximum design capacity) are properly included in the calculation 
of a source's potential to emit. These factors clearly include 
the effect of pollution control equipment. Additionally, they 
include federally enforceable permit conditions which restrict 
hours of operation or amounts of material combusted or produced 

(T)hese factors do not include permit restrictions which 
limit specific types and amounts of actual emissions." In 
reaching his conclusion, the Judge found that the definition of 
"potential to emit" should be given a narrow construction. The 
opinion held that "not all federally enforceable restrictions are 
properly considered in the calculation of a source's potential to 
emit. While restrictions on hours of operation and on the amount 
of material combusted or produced are properly included, blanket 
restrictions on actual emissions are not." p. 23. 

A copy of the opinion is attached. If you have any questions, 
please call ,Judy Katz at 382-2843. 

Attachment 
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Region II 
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Air and Radiation Division Director 
Region V 

Air, Pesticides, and Toxics Management Division Directors 
Regions IV and VI 

Air and Toxics Division Directors 
Regions VII, VIII, and X 

Jonathan z. Cannon 
Deputy Assistant Administrator for Civil Enforcement 

John s. Seitz, Director 
Stationary Source Compliance Division 

Alan Eckert 
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OFFlrE OF r. : 1 
ENFOArcMFNT AND 

MEMORANDUM COMPLIAN!"k MONITOMl .. Ci 

SUBJECT: Opinion in U.S. v. Louisiana-Pacific Corporation, Civ1l 
Action No. 86-A-1880 (D. Colorado, March 22, 1988) 

FROM: Michael s. Alushin ~ 0 J../.iJ~ -4,,,... 
Associate Enforcement Coufr'se-.i" ___ } 
Air Enforcement Division 

TO: Thomas L. Adams, Jr. 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

J. Craig Potter 
Assistant Administrator 

for Air and Radiation (ANR-443) 

On March 22, Judge Alfred A. Arraj of the District of Colorado 
issued his opinion in this case which was tried in Denver between 
January 19-26, 1988. EPA had brought an enforcement action · 
against Louisiana-Pacific Corporation (LPC) for violations of. the 
prevention of significant deterioration (PSD) regulations under 
the Clean Air Act. The violations occurred when LPC constructed 
two waferboard plants in Kremmling and Olathe, Colorado without 
first obtaining PSD permits. Judge Arraj found that EPA had not 
met its burden of proving that the Olathe plant ~as subject to 
PSD requirements, but held that LPC had violated PSD regulations 
at the Kremmling plant. Judge Arraj did not find that LPC had 
received an economic benefit from its violation, however, and 
assessed a civil penalty of $65,000. '!'bis is the first enforcement 
case for PSD violations exclusively to qo to trial. 

Discussion 

Althou9h the amount of the civil penalty awarded by Judge 
Arraj is modest, his opinion contains good law for EPA. The 
adverse holdings were based on narrow issues of fact and cannot 
act as precedent for future litigation. The important legal 
issues discussed include the proper implementation of the thirty 
day notice provision of 42 u.s.c. §7413 and a thorough analysis 
of the term "potential to emit." 

.. 1•, l"-
1 ,, 
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In arr1v1ng at an appropriate penalty, Judge Arraj found 
that there was no economic benefit from delayed compliance. His 
conclusion was based on the reasoning that, by the first date of 
LPC's violation, LPC had already installed and was operating the 
control equipment that probably would have been required as best 
available control technology (BACT) if LPC had applied for a PSD 
permit. The first date of violation was found to be November 
1986, when LPC first exceeded the production limits in its state· 
permit. 

However, the court ruled that: 

Were this court to assess a nominal penalty only in 
this case, it would give sanction to a willful disreg~~d 
of the PSD regulatory framework, and encourage other 
sources in the future to disregard other lawful 
restrictions on operations whenever convenient to do 
so . . . . (T)he burden of guessing correctly (what 
emissions will be) remains with the source, and .. 
a mistake in this process can indeed result in a 
penalty. Otherwise, future sources that are unsure of 
whether they will qualify as a major source will have 
no incentive to apply for PSD permits, which, 
undisputedly, is a burden. Slip opinion at 49-50. 

Judge Arraj did not explan how he arrived at the figure of $65,000. 

Conclusion 

The amount of the penalty awarded by the Court is significantly 
less than the government sought at trial. However, the opinion 
contains language that will be helpful precedent for cases in the 
future. The reasons for the court's relatively small penalty 
turn on narrow issues of fact peculiar to this specific case and 
cannot be used generally by other sources in future litigation. 
While the government has not made a definite decision about 
whether to appeal, it seems likely that we will accept Judge 
Arraj's decision. A copy of the opinion is attached. 

~ttachment 

cc: Gerald Baison, Director 
Office of Air Quality Planning and Standards 

Jonathan z. Cannon 
Deputy Assistant Administrator 

for Civil Enforcement 

Alan w. Eckert 
Associate General Counsel 
Air and Radiation Division 



IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO ;-:"fLED 
Civil Action No. 86-A-1880 

~ ·11;;:;, ITATU DllTA1CT C.:11.:lll 
C~:.~a.1. C~L.Q.U.:;.:i 

UNITED STATES OF AMERICA, MAR 2 ~1988 
Plaintiff, Jr4.~.~:;:~ ~. I .. l.!\NSPEAKE 

v. 

LOUISIANA-PACIFIC CORPORATION, 
a Delaware corporation, 

Defendant. 

ARRAJ, District Judge 

FINDINGS OF FACT ANO 
CONCLUSIONS OF LAW 

YW 

This is a civil enforcement action brouqht by the Dnited States 

of America, as plaintiff, on behalf of the U.S. Environmental Protection 

Aqency (•EPA•) for violations of the Clean Air Act, 42 U.S.C. S 7401, 

~· !!9.·• and the requlations promulqated thereunder coneerninq the 

prevention of siqnificant deterioration c•pso•1 1 of air quality by 

the defendant, Louisiana-Pacific Corporation (•tpc•). Plaintiff 

seeks to enjoin defendant from further alle9ed violations of the 

PSD reCJUlations, which are set forth at 40 C.P.R. SS2.21. Additionally, 

plaintiff 1eeks the assessment of civil penalties aqainst LPC for 

alleqed Tiolationa of these requlations. 

l. The PSD Proqram, added to the Clean Air Act by Conqress in 1977, 
is desiqned to protect areas where the air is relatively clean. 
It requires that a special permit be obtained before a •major stationary 
source• of air pollution, or a •major modification• of a major stationary 
source, may be constructed in such an area. 

Cl.ERK 



The case was tr~ed to the court on January 19 through 22, and 

January 2S and 26, 1988. Written closing arguments were submitted 

by the parties, and oral closing argUJ11ent was heard on February 17, 

1988. !avinq heard the testimony and arqwnents, and having reviewed 

the voluminous transcripts and exhibits, I find that the matter is 

ripe for disposition. The following shall constitute the court's 

findin~s of fact and conclusions of law in conformance with Fed.R. 

Civ.P. 52(&). 

I. BACKGROUND: THE PSD PROGRAM 

The Clean Air Act establishes minimum air quality standards 

to be achieved in all regions of the country. In 1977, Cong~ess 

amended the Act to establish a program for the •prevention of siqni

ficant deterioration (•pso•) of air quality. The PSD statutes and 

regulations are designed to protect areas of the country where the 

air is relatively clean. The goal of the program is to prevent the 

air quality in areas where it exceeds the statutory minimum from 

degenerating to that level. 

To achieve this result, areas of the country where the air is 

cleaner than required by the National Ambient Air Quality Standards 

are id ... tified by the states and desiqnated as •attainment areas.• 

42 o.s.c. SS 7407, 7471 (1983), The attainment areas are further 

divided into three classes: Class I for areas that have very clean 

air (such as national parks) where little or no deterioration is per

mitted: Class II for areas where moderate deterioration of air quality 

may occur: and Class III for areas where more economic growth and 

resultinq air quality deterioration is allowed. Id. SS 7472, 7474. 

- 2 -



The thrust of the ?SD proqran :s :hat new ·~aJor e~1::1nq facil1~ies" 

may not be constructed w1th1n these areas before certain permits 

have been obtained. .!£. § 7475.. The permits, 1n turn, allow the 

new facility to contribute to air pollution only up to specified 

incremental amounts. _!!. S 7473(b). Of central importance to this 

case is the fact that LPC's Kremmlinq and Olathe facilities are located 

within attainment areas. 

The Clean Air Act provides that •[n)o major emittinq facility ... 

may be constructed in any (attainment areal unless a permit~~ 

issued for such proposed facility in accordance with this part setting 

forth emission limitations for such facility •••• • 42 U.S.C. S 7475(a)(l) 

(emphasis added). The Act further provides that the term •major 

emittinq facility• includes any source with the potential to emit 

250 tons per year CTPY> or more of any air pollutant. Id. S 7479(1). 

The PSD requlations qo into more detail and establish the rule 

that no •major stationary source• or •major modification• of a major 

stationary source •shall begin actual construction without a permit• 

which states that the source or modification will meet the emission 

requirements set forth in the requlations. 40 C.F.R. S 52.2l(i) 

11983). The term •major stationary source• is defined to include 

any facility which emits. or has the potential to emit. 250 TPY of 

any air pollutant. ~· S 52.2l(b)(llCil(b). A •major modification• 

is defined •• any physical chanqe or chanqe in operation that would 

result iD a aiqnificant increase in the emission of any one of several 

pollutants. 1£· SS 52.2l(b}(2)(i), 52.21 (b)(23). With reqard to 

the pollutants that are relevant in the present case, a net emissions 

increase of 100 TPY of carbon monoxide ICO) or 40 TPY of volatile 

orqanic compounds (VOCs) would be siqnificant. and thereby constitute 

a major modification. Id. 

- 3 -



Permits may be issued only to sources that satisfy two ?rincipal 

requirements. First, the source must demonstrate that emissions 

from the construction or operation of the facility will not violate 

any applicable emission standard of the act. 42 u.s.c. § 7475(alC3l. 

Second, the proposed source must be subject to the best available 

pollution control technoloqy. l!· S 7475CalC4l. To facilitate 1ts 

review, the EPA requires that new sources submit air monitorinq information 

necessary to determine the impact on air quality of the proposed 

source. 40 C.F.R. S 52.21Cm>. Generally, such monitorinq must be 

qathered one year in advance of submission of the PSD application. 

The EPA then has up to one year to review and qrant or deny the application. 

42 u.s.c. S 7475Ccl. As a result, it may take up to two years before 

the source is allowed to commence actual construction of the new 

facility. 

Where the EPA determines that the provisions of the Clean Air 

Act and its implementinq requlations have not been complied with, 

it may issue a notice of violation c·Nov•i to the alleqed offender. 

42 u.s.c. § 7413CalCll. If the alleqed violation continues for more 

than 30 days after the issuance of the NOV, the EPA is then empowered 

to brinq a civil enforcement action. ~- S 7413(b)(2). If a violation 

is establiahed, the Act authorizes the court to issue a temporary 

or pe~t injunction, or to assess a civil penalty of up to 525,000 

per day of violation, or both. ~· 

- 4 -



II. FINDINGS OF FACT 

Defendant LPC came to Colorado in 1983, with the encouraqement 

of the state qovernment, to establish the industry of waferwood manu

facturinq. 2 Since that time, LPC has built two waferwood plants 

1n Colorado, the first in Krelllllllinq, and the other near the town 

of Olathe. The air pollution emissions from these two plants, and 

the failure by LPC to obtain PSD permits from the EPA, form the basis 

of the present litiqation. 

A. •waferwood• 

In order to fully appreciate the issues before the court in 

this case, it is necessary to have some familiarity with the process 

by which LPC's Kremmlinq and Olathe facilities turn aspen and pine 

loqs into •waferboard.• First, when the loqs are ready to be processed, 

they are cut by a saw into lenqths of about eight feet. Once cut, 

the loqs are moved into pools of heated water, called •hot ponds," 

3 to condition the bark for removal. From the hot ponds, the loqs 

qo to the "debarker• which, not surprisinqly, is a machine that removes 

the bark. After the bark is removed, the loqs move on to the •slasher," 

which cuts the loqa into three-foot pieces, and then to the •waferizer,• 

which chop• these pieces into one-and-a-half to three-inch chips, 

or •wafers.• The wafers then qo to storaqe bins. 

2. Waferwood is a plywood substitute product made of resinated wood 
chips, or •wafers,• which are compressed into boards. 
3. Additionally·, the hot ponds perform the function of thawing out 
any loqs which may, i~ the wintertime, be frozen. 

- 5 -



From the stora9e bins, the wafers qo to the •wafer dryer,• which 

is a machine that combusts wood and sawdus~ to produce a heated •exhaust 

qas.• The hot exhaust qas is brought into direct contact with the 

wood chips and thereby dries them. The chips are blown by the exhaus~ 

9as into a cyclone which, using principles of centrifuqal force, 

separates the dried wood chips from the exhaust qas. The dried wafers 

thed move on to a •screeninq• process where they are separated into 

two different sizes and stored. 

once the chips have been screened, they move from the storaqe 

bins to a •blender,• where they are mixed with adhesives and waxes 

for the forminq process. The chips are then laid on a mat. with 

larqer chips on the top and bottom and smaller chips in between. 

The material on the mat is split by a •cross-cut saw• into sections 

measur1nq eiqht feet by sixteen feet. These sections are then loaded 

into the •press,• which heats and compresses the material into •wafer

~oard.• Frcm the press, the sections of waferboard are trimmed and 

cut into sheets measurinq four feet by eiqht feet by the •trim saw." 

These four-by-eight sheets of waferboard are the final product. 

The process 3ust described creates air emissions in a number 

of ways. First, wet bark and sawdust from the slasher and debarker 

are combusted in a device known as a •Ronus• thermal oil heater to 

qenerat• much of the heat required by the plant. The main purpose 

of the lonus is to provide heat to the presses by means of a hot 

oil system, which is similar to a boiler system. The heat from the 

Konus is used to heat oil which, in turn, transfers that heat to 

the presses. A secondary purpose of the Konus is to supply heat 

to the hot ponds. Finally, heat from the Konus is also used to heat 

- 6 -



the buildin9 itself in the wintertime. The emissions generated by 

the Konua include carbon monoxide ("CO") and volatile organic compounds 

("VOcs•), as well as particulates, from the complete and incomplete 

combustion of the wet bark and wood that is used as fuel for the 

device. 

Particulate emissions from the Konus combustion process are 

removed from the exhaust qas in two ways. First, the qas is blown 

into a •cyclone," which is a cylindrical device that causes the exhaust 

to rotate around in it. As a result of the rotation, solid material 

in the qas stream is thrown to the side of the device and is collected. 

Second, the qas exiting the cyclone is blown into a •baqhouse.• 

A baqhouse is a pollution control device that operates in much the 

same way as a household vacuwn cleaner. It consists of several fabric 

baqs through which the exhaust is blown. The fabric catches particulate 

matter as the qas passes throuqh. 

In addition to the Konus, the wafer dryer process creates a 

second source of air emissions. As with the Konus, the combustion 

process aqain creates co, voes, and particulate emissions. Additionally, 

when the wood chips are heated and dried in this fashion, natural 

resins are released from the wood. 

Al Doted above, exhaust qas from the combustion of wood and 

sawdust i• blown, alonq with the wood wafers beinq dried, to a primary 

cyclone where the wafers are separated from the qas. The exhaust 

qas continues on frcm the primary cyclone to a number of smaller 

cyclones operatinq at a hiqher velocity which remove more particulate 

matter from the qas stream. Under the oriqinal desiqn, the qas exitinq 

the smaller cyclones was vented directly to a stack. Subsequently, 

- 7 -



nowever, LPC added an additional pollution control device, known 

as an •electrified filter bed• C"EFs•1, to remove more particulates 

from the exhaust. 

The presses qive rise to a third source of emissions. voes 

result at this point as the heat and pressure from this process release 

more of the natural resins from the wood. These emissions are exhausted 

throuqh the •press vents.• Finally, the various saws make up a fourth 

source of emissions, since they 9enerate sawdust which must be controlled. 

B. The State Permits 

LPC applied to the Colorado Air Poll~tion control Division (APCDI 

in June of 1983 to obtain air emission permits for the Kre111111linq 

plant. The application requested permits for four emission sources: 

the Konus hot oil heater, the wafer dryer, the crosscut saw, and 

the trim saw. In October of 1983, LPC submitted a similar application 

for the Olathe plant. LPC then commenced on-site construction at 

Kremmlinq and Olathe in July and November of 1983, respectively. 

In January of 1984, the Colorado APCD issued four a~r emission 

permits for the four emission sources at Krenunlinq referenced in 

LPC's application. These permits contained restrictions on the amount 

of fuel that could be combusted and on the amount of waf erboard that 

could be produced by each source. The wafer dryer permit restricted 

that source to 20,000 tens per year of wood fuel and 93,000 tons 

per year of production. The permit for the Konus limited the annual 

fuel input for that device to 19,000 tons of bark and wood. Finally, 

the two permits for the saws limited production to 49,950 four-by-eiqht 

foot sheets of waferboard per year. 

In February of 1984, the APCD received comments from the Colorado 

State Council of Carpenters to the effect that the public notices 

issued for the Kremmlinq and Olathe facilities failed to contain 
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any information concernin9 formaldehyde emissions. As a result, 

the APCD requested information from LPC concernin9 the possibility 

that formaldehyde was be1n9 emitted from the press vents. LPC responded 

to this request on March 8, 1984, by supplyin9 the APCO with the 

data from one of four previous press vent tests it had conducted 

at its waferboard plant in Hayward, Wisconsin. These four tests 

were conducted in September of 1981, May of 1983, July of 1983, and 

the early part of 1984. LPC sent the APc:tl the preliminary results 

of the 1984 test as soon as they were available. While these test 

results were the most recent and current, they also showed the lowest 

. . 4 em1ss1on rates. 

In addition to supplyin9 this test data, LPC invited the APCD 

officer who had made the inquiry, Mr. Abe Vasquez, to observe another 

test of formaldehyde emissions from the press vents at the Hayward, 

Wisconsin plant. Vasquez accepted, and the test was conducted in 

May of 1984. LPC subsequently applied for a pe:r1ftit for the Kremmling 

press vents in October of 1984, and such a permit was issued by the 

APCO in April of 1985. This perm1t limited waferboard production 

to a maximum of 49,950 tons per year and 160 tons per day. 

In September of 1984, the APCD issued five air emission permits 

for the Olathe plant. Four of these five permits were for the four 

emission pcints referenced in LPC's application, and the fifth was 

issued for the Olathe press vents. These permits contained combustion 

and production limitations similar to those issued for the Kremmling 

plant. Specifically, the wafer dryer was restricted to 20,000 tons 

per year of wood fuel and 80,127 tons per year of production, the 

4. The 1984 tests showed formaldehyde emissions from the press vents 
of 9.14 lbs/hour. In contrast, the tests frcm May and June of 1983 
indicate em1ss1ons of 19.05 and ~1.92 lbs/hour, respectively. 



Konus was restricted to 19,000 tons per year of bark and vood fuel, 

and the crosscut and trim saws, as well as the press vents, were 

limited to 49,950 tons of production annually and 160 tons of produc

tion daily. Revised permits for the Olathe Ronus and the Olathe 

dryer were issued 1n Ma.y of 1985. 

The APCD informed LPC by letter in June of 1985 of its intention 

to revoke the wafer dryer permits for both Kremmlinq and Olathe on 

the ~round that LPC had violated certain conditions of the permits 

relating to opacity. A hearing on this matter was held before the 

Air Quality Control Commission on Septeml:ler S, 1985, and by written 

order (dated September 23, 1985, ~~~September 5, 19851 

the Comm1ss1on ruled that the Kremmling dryer permit would be revoked 

effective October lS, l985, and that the Olathe dryer permit would 

be revoked effective November 15, 1985. The order further provided, 

however, that LPC could continue to operate the plants if it obtained 

new dryer permits by these dates. The purpose of the crder was to 

qive LPC some additional time to install electronic filter beds <•EFBs"> 

to further control emissions from the dryers. LPC did install EFBs 

in the fall of 1985, and opacity tests were subsequently performed 

which indicated compliance. As a result, replacement permits for 

the dryers were issued in October and November of 1985. These permits 

contained various restrictions on emissions and output, the amounts 

of which w•re determined •based en• 8000 hours per year of operation. 

The APCD aqain in early 1986 informed LPC of its intention to 

revoke the same wafer dryer permits, as well as the permit for the 

Konus heater at Olathe. As with the 1965 revocations, however, tPC 

appealed this action to the Air Quality Control Commiss~on, and the 

revocation decisions were stayed pending a hearing before the Comm1ss~on. 
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Subsequently, LPC and the Commission entered into a settlement 

aqreement to resolve the problem. The settlement set forth a number 

of improvements and modifications for the air pollution control system, 

and provided that the decision to revoke would be withdrawn if LPC 

made all of the specified improvements and modifications. After 

a hearinq was held on December 18, 1986, the Commission issued its 

or~er, dated January 6, 1987, findinq that LPC had "complied in all 

respects with the terms and conditions of the Settlement Aqreement," 

and orderin~ that the •suspended decisions• revokinq the permits 

in question were vacated in all respects. 

The most restrictive limitation5 contained in the state emission 

perr.1its issued for Kremmlinq and Olathe limited annual production 

6 at both facilities to 49,950 tons of waferboard per year. Takinq 

into account the weiqht of a sheet of waf erboard that measures 

three-e1qhths of an inch in thickness, undisputed expert testimony 

established that the mathematical equivalent of 49,950 tons is rouqhly 

90 million square feet on a three-eiqhths inch basis. While LPC 

s. The concept and term "most restrictive permit limitation• recoqnizes 
the fact that a permit limitation, while it may be issued in reference 
to a particular piece of equipment in the process flow, is effectively 
a l~mit on the whole facility. For example, in a waferboard plant 
possessinq a sinqle waferizer and a sinqle press, if the wafer1zer 
was limited to 200,000 tons of production per year, and further down 
the line the press was limited to 100,000 tons per year, the latter 
limitation would obviously be the more restrictive of the two. Moreover, 
it wol114 effectively limit production fer the entire facility !including 
the waferizer) to 100,000 tons per year. 
6. This permit limitation was contained in the wafer dryer permits 
for both Kremmlinq and Olathe, as well as the pecnits for the Olathe 
cross-cut and trim saws. I must admit some confusion over the fact 
that the perm1ts for the Kremmlinq cross-cut and trim saws limit 
production to 49,950 four-by-eiqht foot sheets of waferboard annually. 
Assum1nq that one four-by-eiqht foot sheet of waferboard weighs less 
than a ton, this later restr1ction on sheets of production would 
clearly seem to be mere r~strict1ve than the former limit on ~ons 
of production. However, since neither plaintiff nor defendant arqued 
that this latter limitation was the most restrictive, I will iqnore 
this discrepancy as well. 
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kept production within this amount in l985 and prior years, production 

exceeded this permit limitation in l986 and 1987. Specifically, 

production in square feet at Olathe and Kremmlinq amounted to 105 

million and 106 million in 1986, and 124 million and 94 million (throuqh 

November! in 1987, respectively. 

Desirinq to increase production at Kremmlinq and Olathe beyond 

the l1m1ts on production contained in the oriqinal permits, LPC applied 

to the APCD for new permits allowing increased production. Revised 

permits limitinq production to 78,216 tons per year were issued for 

all five of the emission sources at Kremmlinq in July of 1987. Revised 

permits for the Olathe plant had not been issued as of the time of 

trial. 

c. The PSD Permits 

It is undisputed that the LPC had not submitted PSC permit applications 

for either of its Colorado waferboard plants to the EPA prior to 

in1t1at1nq construction and operation of these facilities. At the 

time of trial, LPC had submitted PSD permit applications, but actual 

PSD permits for Kremmlinq and Olathe had not been issued. 

In September of 1983, Mr. Steven Frey of the United States EPA 

was drivinq to an inspection when he stopped to visit the Kremmlinq 

construction site. Frey stopped because he noticed a larqe amount 

of smok• beinq emitted from a •wiqwam burner• at the site. Frey 

visited the Kremmlinq operation a second time in December of 1984 

because he was aware that the APCD had been conductinq frequent in

spections of the facility. Frey informed LPC at or around the time 

of this second visit that the wiqwam burner probably constituted a 

•maJor stationary source• of air emissions as that term is defined in 

the PSD regulations. As a result, the new waferboard plant could be 
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considered a •maJor modification" of the wiqwam ~urner, and could 

therefore be in violation of the PSD proqram. 

A •wiqvam burner• is a tepee-shaped incinerator used to burn 

wood waste from a sawmill. Such a wigwam burner and a sawmill were 

already in existence at the Kremmlinq plant site when the property 

was purchased by LPC in 1982. A permit which allowed emissions of 

500 TPY of CO from the wigwam burner was transferred to LPC in Auqust 

of 1983. As a result of Frey's warninq, LPC quickly closed operation 

of the wiqwan burner and, by June 4, 1985, it had completely dismantled 

and removed that facility. 

In December of 1984, Robert Jorgenson of the Colorado APCD sent 

a letter to LPC requesting that air emission tests (or •stack tests•) 

be performed at the Kremmling and Olathe plants. The division required 

test data for a number of pollutants, including co and voes. LPC 

accepted bids from a number of companies specializing in this kind 

of testing and recommended by the APCD. After reviewinq the bids, 

LPC selected Interpol!, Inc. to conduct the tests, and scheduled 

them for March of 1985. 

Alex Slivinsky was hired by LPC in January of 1985 and qiven 

direct responsibility for the stack testinq to be done in March of 

1985. Interestingly, he had no previous experience in air emissions 

testing. Similarly, Jorqenson, who had a backqround in wildlife 

bioloqy aDd public administration when he was hired by the APCD in 

1984, had never observed an emissions test for CO prior to the March, 

1985 tests at Kremmlinq and Olathe. Slivinsky and Jorqenson worked 

7 together to prepare the protocol for the March, 1985 emissions test. 

7. A "protocol" is a written plan or proqram which specifies how 
the emissions testinq is to be conducted. 
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Jorgenson and Slivinsky ran into some confusion in preparing 

the protocol for the Konus heater test. Althouqh Jorgenson had no 

previous experience with the design of the Konus and did not review 

the specifications for the device, he did learn from an informational 

brochure that the Konus could qenerate a maximum heat output of 28 

million BTO. As a result, in preparinq the protocol, and in ad.mini-

8 sterinq the test at Olathe, Jorgenson insisted that the Konus be 

operated to provide this maximum heat output. 

An undisputed fact of critical importance, established by the 

testimony of numerous expert and lay witnesses, is that the Konus 

is desiqned to match heat output with heat demand. As noted above, 

the sources which demand heat from the Konus include the press (hot 

oil system), the hot ponds, and the building itself. A thermostat 

within the Konus works to operate an automatic fuel feed system. 

When heat demand exceeds heat output, fuel will automatically be 

added. When heat output and demand are approximately equal, or output 

exceeds demand, the system will automatically stop supplyinq fuel. 

Additionally, if the fire gets too hot, a second system will automatically 

turn off the fans which supply the air for the COll\bustion, and the 

fire will smolder. The purpose behind these automatic systems is 

to achieve maximum combustion and heat output with the smallest amount 

of fuel. 

The ..U.aaions test for the Konus heater at Olathe was performed 

9 on March 12, 1985. Although he tried, Slivinsky was never able 

to qenerate the maximum heat output called for in the protocol for 

8. As a representative of the APCD, Jorqenson was present to observe 
the testing at Kremmling and Olathe. 
9. Various emissions tests were performed at Olathe on March 12, 
13, and 14, 1985. 
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a number of ~easons. First, :he fuel was fed not automatically, 

but rather at a pre-calculated rate. By estimating the amount of 

STUs that a fixed amount of fuel would generate, Jorgenson and 

Slivinsky had hoped to be able to create 28 million BTUs by pouring 

in a pre-calculated amount of fuel. Unfortunately, the fuel created 

a greater amount of heat than had been estimated. Second, even though 

the hot ponds, the press, and the building had been allowed to cool 

the niqht before the test, and even though the building heat was 

turned up to maximum and hot ponds were heated to a temperature forty 

percent hiqher than normal operations, these sources did not generate 

a larqe enough heat demand. These two facts, combined with the fact 

that the Konus will not generate more heat than required, worked 

together to create a cycle of problems. 

As too much fuel was fed in, and because the heat demand was 

too low, the system would overheat and the fans would sh~t down. 

With the air supply cut off, the fire would •smolder• rather than 

10 "burn.• Once the smoldering caused the unit to cool down, more 

fuel would be added to what was already too much, smothering what 

ll little fire there was. When the fire got to burning again, the 

10. Roughly translated from layman's terms into more precise terms, 
"burning• would correspond to •complete combustion,• and •smoldering" 
would correapond to what the experts referred to as •incomplete combustion.• 
11. Thia aethod of operation was so unusual that at one point the 
Konus fire actually went out completely for 15 to 20 minutes because 
the larqe amount of fuel added (consisting of wet bark and sawdust) 
smothered it. one expert compared operation of the Konus to burning 
a small pile of wet leaves in the backyard. Operating the Konus 
as it is desiqned would be like addinq wet leaves to the fire a few 
at a time. In contrast, the operation at the March, 1985 test at 
Olathe would be akin to putting out the fire by throwing a full bushel 
of wet leaves onto the pile all at once. 
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the cycle would repeat itself. The ultimate result of this operation 

was that fuel was fed into the Konus in •1wnps," rather than continuously, 

and that the fuel primarily "smoldered," rather than "burned." 

The Konus heater at the Kremmlinq facility was tested the followinq 

week on March 19, 1985. As a result of the problems experienced 

at Olathe, Slivinsky arranqed with 3orqenson to operate the Konus 

differently. Specifically, althouqh Slivinsky still pre-calculated 

the amount of fuel to be burned, he calculated a lower fuel-feed 

settinq. The result was that the amount of heat created more closely 

matched the heat demand, and the Konus therefore operated continuously, 

and at a relatively stable rate, thrcuqhout the test. Using siqnifica~tly 

less fuel, the device actually qenerated more heat than at Olathe, 

and the plant as a whole was able to operate (that is, produce waferboard) 

for a qreater percentaqe of the testinq time. It is important to 

note that the representatives of the EPA and the APCD who testified 

at trial did not consider any of the Kremmlinq test results to be 

incorrect or misleadinq. 

The test results processed by Interpol! and returned to LPC 

indicated that CO emissions vere three times qreater at Olathe than 

they were at lremmlinq. This discrepancy is due to the fact that 

CO is a product of incomplete combustion. Since there was so much 

mere inccmplete combustion associated with the Olathe test, it naturally 

follow• t!Mlt the CO emissions there would be greater. 

Steven Frey of the EPA reviewed the March, 1985 stack test results 

and used them to calculate the potential to emit various pollutants 

from the two plants. Usinq this data, he concluded that the Olathe 

facility had the potential to emit more than 250 TPY of CO, and therefore 
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constituted a nmaJor stat~onary source" of air emissions Cas that 

term is defined in the PSD regulations). Similarly, Frey calculated 

that the Kremmling facility had the potential to emit more than 100 

TPY of voes, and therefore qualified as a "maJor modifi.cation" of 

the wiqwam burner. Accordingly, the EPA issued two Notices of Viola

tion C"NOVs"l to this effect on June 5, 1985. 

Frey's original calculations did not take into account any of 

the restrictions on operation contained in the state permits. Rather, 

his oriqinal figures are based on the assumption that the Krenunling 

and Olathe plants could operate at an unrestricted 8760 hours per 

year. Accordingly, he combined this figure and the March emission 

data !rem Olathe to calculate that the Olathe plant had the potential 

to emi.t ~37.9 TPY of co. Similarly, he used the March data from 

Kremmling and EPA Method 25 to conclude that the Kremmling plant 

had the potential to emit 265.0 TPY of voes. These calculations 

formed the basis for the issuance of the June, 1985 NOVs. 

After compari.ng the results of the March stack tests at Kremmling 

and Olathe, and consi.dering Slivinsky's report on the different methods 

of operation at each facility, LPC concluded that the test data for 

the Olathe Konus was inaccurate because the uni.t was not operated 

as desiqned. LPC contacted the EPA and the APCD to explain this 

conclusion. It informed both aqencies of its deci.sion to retest 

the Olathe Konus in June, and invited both aqencies to attend. Jorgenson 

accepted the invitation and attended for the APCD. Frey responded 

that the maximum capacity of the Konus could not be tested in the 

relatively warl!l month of June. As a result, he stated that the June 

test ~esults would have no effect on his conclusion and that he would 

not Qe in attendance. 
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LPC did retest emissions from the Konus at Olathe in June of 

1985. The fuel feed was operated in the automatic mode, and, as 

with the test at Kremmlinq, heat output was matched with heat demand. 

P~edictably, the emission rate for co was drastically lower than 

the March test at Olathe and similar to the emission rate measured 

at Kremmlinq. 

On July 10, 1985, representatives of LPC and the EPA held a 

conference to discuss the NOVs that were issued the previous month. 

At this conference, Frey explained the reasoninq behind the EPA's 

position that the plants were in violation of the PSD requlatory 

scheme. In response, Slivinsky explained why LPC felt that no violation 

had occurred. With respect to Olathe, Slivinsky explained that the 

March stack tests were unreliable because the plant would never actually 

be operated so badly that the Konus fire would qo out. Addressinq 

the EPA's concern that maximum heat demand could not be tested in 

june, Sliv1nsky offered to retest the Konus the followinq winter. 

With respect to Kremmlinq, Slivinsky informed the EPA that the wiqwam 

burner, the alleqed major stationary source, had been dismantled. 

At this conference, Frey was informed by LPC that the restrictions 

in the state permits effectively limited the plants to 8000 hours 

12 of operation per year. Applying this limitation to the data from 

12. Int8reetinqly, none of the many perm.its issued for the Kremmlinq 
and Olathe facilities, by their terms, expressly limit operations 
to 8000 hours per year. This fiqure does not even appear at all 
in 15 of the 19 perm.its that were ultimately issued, includinq the 
oriqinal ten permits and the five permits issued for Kremmlinq in 
1987. Four of the permits -- the Olathe Konus and dryer permits 
dated May 28, 1985, the Olathe dryer permit dated October 21, 1985, 
and the Kremmlinq dryer permit dated November 20, 1985 -- do contain 
a reference to 8000 hours of operation. However, these actually 
state only that various other specific restrictions on emissions 
that are expressly contained in those permits were determined •based 
on• 8000 hours of operation per year. 
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the March stack tests at Olathe, he calculated that the Olathe plant 

had the potential to emit 399 TPY of co. Similarly, the Kremmling 

data, when applied to this limitation, indicated that the Kremmling 

facility had the potential to emit 242.l TPY of voes measured in 

accordance with EPA Method 25. 

Upon learning that the wiqwam burner had been dismantled before 

the NOVs were ever issued, the position of the EPA gradually became 

that the Kremmling facility constituted a maJor source in its own 

right. At this point, unconvinced that Method 25 was the appropriate 

method for measuring voes in the PSD context, 13 Prey recalculated 

the potential to emit voes at Rremmlinq usinq a new and unpublished 

methodology that he conceived and that he felt was preferable. The 

basic difference between the two methods is that under Method 25, 

voes are expressed as carbon, but under Frey's method, voes are expressed 

as formaldehyde. Since the molecular weight of formaldehyde is greater 

than the atomic weight of carbon, Frey's method results in a greater 

voe emission rate than Method 25. Usinq his new method, Frey calculated 

the potential to emit voes at Kremmling to be 293.S TPY for 8760 

hours of operation and 265.3 TPY for 8000 hours of operation. 

13. Method 25 is a method for voe emission testing and analysis 
promulqated by the EPA and published at 40 e.F.R. § 60 App. A. It 
was oriqiaally developed in the context of nev source performance 
standards, but the regulations state that all of the methods contained 
in Appendix A have potential applicability in other contexts. The 
government's position is that a methodoloqy arising in the context 
of nev source performance standards •1s not necessarily applicable 
to sources subject to the prevention of siqnificant deterioration 
requirements.• In enacting the PSC program in 1976, eonqress ordered 
the EPA to promulqate regulations givinq specific quidance for a 
number of pollutants, includinq voes. 42 u.s.e. S 7476!al & !cl. 
The government does not dispute the fact that the EPA has never complied 
with this directive, and that the deadline set by eonqress passed 
several years ago. 
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A~~ncuqh ncthinq transpired at the July conference to chanqe 

LPC's position that its Kremmlinq and Olathe facilities were net 

subject to the PSD program, it decided after this rneetinq to apply 

for PSD permits anyway. This decision represented both an attempt 

to satisfy the EPA and a realization that a siqnif icant expansion 

of these operations in the future miqht really triqqer the PSD program. 

Before any such applications were ever submitted, the EPA issued 

an administrative order to LPC on September 27, 1985. The order 

directed LPC to submit a PSD peJ:mit application for its Olathe wafer-

board facility within 60 days of the effective date of the order. 

The order stated that it would become effective 15 days after its 

issuance. However, in a display of the effi~iency for which the 

public sector is so famous, the order was neither siqned nor dat~d 

when it was issued. 

One of the components of a complete PSD application is air •moni-

14 
torinq" data. Since this requirement can be waived by the admini-

15 strator, LPC requested such a waiver from the EPA on November 7, 

1985. Although only the Olathe plant was SubJect to the administrative 

order, LPC asked the EPA to consider a waiver for both Kremmling and 

Olathe because the plants were so similar and because it was preparinq 

to submit applications fer both plants. EPA responded to LPC's request 

in the n9C1ative on December 3, 1985, but the response only addressed 

the Olathe plant. As a result, Slivinsky continued to wait for a 

response which addressed the Kremmlinq plant. When it appeared 

14. The PSD requlations qenerally require that the air quality of 
the area in which the new emission source is to be located is to 
be monitored over a period cf at least one year. ~ 40 C.F.R. 
52.21Cml. 
15. ~ 40 C.F.R. S2.21Cil(8l. 
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that such a response would not be forthcom1nq, he subm1t~ed PSD appli-

cations for beth facilities on January 15, 1986. 

At th• time these applications were submitted, a state implernenta-

16 tion plan c•s1p•) for Colorado had not yet been approved by the EPA. 

Accordinqly, the £PA was responsible for the administration of the 

PSD proqram in Colorado, and any application for a PSD permit submitted 

durinq this period should have been submitted to the EPA. Nonetheless, 

under the terms of an •interim aqreement• between the EPA and the 

Colorado APCD, the substantive review of the application was performed 

by the APCD. Thus, when a PSD permit was submitted to the EPA, it 

was shortly forwarded to the APCD for review. 

Aware of this procedure, Slivinsky submitted the PSD permit 

applications, contrary to the directions in the administrative order, 
..... ---·-·- ---· ------

Slivinsky l;ft-a· messaqe with directly to Jim Geier of the APCD. 

the APCD that Geier should contact him if the latter had any questions 

or if there were any problems with what was submitted. Shortly after 

receiv1nq the application, Geier conferred with Frey over the fact 

that the PSD applications had been submitted. Neither Frey nor Geier 

made any attempt, either by cover letter or phone call, to inform 

LPC that the applications had been submitted to the wronq aqency. 

LPC was informed of the problem by way of a letter frOl!l EPA's regional 

counsel, on Karch 25, 1986. 

LPC hired Mr. Charles Bray in February of 1986 as a consultant 

to assist LPC in the PSD permittinq process for the ~remmlinq and 

Olathe facilities. Bray reviewed the data from the stack tests that 

had been conducted in March and 3une of 1985 and used these test 

16. Colorado's SIP !or its PSD program was approved by EPA in 
September of 1986. 
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results to calculate the Kremmlinq and Olathe plants' potential to 

emit various pollutants. In contrast to Frey's conclusions, however, 

Bray's calculations indicated that the Olathe facility did not have 

the potential to emit 250 TPY of CO, and that the Kremmling facility 

did not have the potential to emit 250 TPY of voes. In short, Bray's 

calculations indicated that neither of LPC's Colorado facilities was a 

m&)or stationary source of air emissions subject to the PSD proqram. 

The different conclusions reached by Frey and Bray can be explained 

by the fact that Bray's calculations differ from Frey's in a couple 

of important respects. First, with re<Jard to Olathe, Bray used the 

CO emission data from the June, 1985 test rather than the March, 

1985 test. Bray believed it would be inappropriate to use the March 

results because the Konus heater was operated at that test in a manner 

contrary to its desiqn. Second, with reqard to both facilities, 

Bray concluded that the most restrictive permit limitation was the 

annual limit on production of 49,950 TPY which is contained in the 

oriqinal saw and drier permits. Frey Cit will be recalled) used a 

limit of 8000 hours per year of operation. Third, Bray used Method 25 

(rather than Frey's new method) to calculate voe emissions. 

Applyinq the permit limitation on annual tons of production, 

Bray concluded that the potential of the Kremmling plant to emit 

voes wa• 193.7 TPY under Method 25. Althouqh he believed that Method 

25 was t.._ proper methodoloqy to employ in calculatinq the weiqht 

of voe emissions, he also calculated the potential to emit voes at 

Kremmlinq to be 216 TPY usinq Frey's new and unpublished methodoloqy. 

Usinq the test results of the June, 1985 stack test, and applyinq 

the permit limitation on tons of production, Bray calculated that 

the potential to emit CO at the Olathe plant was 196 TPY. He noted 
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that if he had used the results of the March stack test at Kremmling 

(instead of the data from the June test at Olathe! that the potential 

of the Olathe plant to emit CO would have been lower still Cby about 

ten percent!. 

After reviewinq LPC's oriqinal PSD perr.iit applications, the 

EPA noted a number of deficiencies. In response to the aqency•s 

complaint that the applications did not contain a "complete" moni

torinq plan, Bray submitted revised monitorinq plans for both plants 

in June of 1986. In an effort to address the other deficiencies, 

LPC submitted revised PSD applications to the EPA in July and Auqust 

of 1986 for the Olathe and Kremmlinq facilities, respectively. In 

September of 1986, EPA informed LPC that the revised monitorinq plan 

was also deficient, and, in October of 1986, EPA informed LPC of 

a number of problems with the second set of PSD permit applications. 

Yet another mon1torin9 plan was submitted by LPC in April of 1987, 

and a third set of PSC applications (which EPA has since found to 

~e complete> were received by EPA in July of 1987. PSD perm.its for 

the two fac1l1t1es had not been issued as of the time of trial. 

O. Procedural Posture of the Case 

The United States filed its complaint in this case on September l2, 

1986. The complaint contained two claims for relief. The first 

claim all99ed that the Kremmlinq facility constituted a "ma)or modi

fication• of the pre-existinq w1qwam burner, and the second alleqed 

that the Olathe plant itself was a •ma)or stationary source.• These 

claims charged that the plants were in violation of the PSD proqram 

because they were constructed and were beinq operated in the absence 

of PSO permits. 
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On Pebruary 3, 1987, the EPA issued yet another NOV to LPC alleq1nq 

this time that the Kremmlinq plant constituted a wm&Jor stationary 

source" in its own rlqht. The United States then moved to amend 

its complaint to add a first claim for relief in the alternative 

based on the violation alleqed in the 1987 NOV. The qovernment also 

souqht to add a third claim for relief based on LPC's failure to 

comply with the administrative order issued in September of 1985. 

This motion to amend was qranted. The first claim for relief was dis

missed by Memorandum Opinion and Order of this court dated October 30, 

1987, and the third claim for relief was dismissed on defendant's 

motion at trial made at the close of plaintiff's case-in-chief. 

As a result of these rulinqs, only the first claim for relief 

in the alternative and the second claim for relief remain for resolution. 

The narrow questions they present are whether the Olathe plant had 

the potential to emit 250 TPY of CO, and whether the Kremmlinq plant 

had the potential to emit 250 TPY of VOCs. While these issues miqht 

at fi~st appear to present questions of fact, their resolution actually 

turns on the leqal construction of the term •potential to emit." 
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III. CONCLUSIONS OF LAW 

A. The Thirty Day Notice Provision of 42 u.s.c. S 7413 

42 U.S.C. § 74l3<alCll provides as follows: 

Whenever, on the basis of any information available 
to him, the Administrator finds that any person is in 
violation of any requirement of an applicable state 
implementation plan, the Administrator shall notify 
the person in violation of the plan ••• of such find
inq. If such violation extends beyond the 30th day 
after the date of the Administrator's notification, 
the Administrator ••• may brinq a civil action in 
accordance with subsection (bl of this section. 

42 u.s.c. S 74l3(al(ll (1983) (emphasis-added). Subsection (bl, 

in turn, empowers the EPA to brinq a civil enforcement action for 

an injunction, or c1vil penalty, or both, whenever the owner of a 

major stationary source •violates any requirement of an applicable 

implementation plan ••• more than 30 days after havinq been notified 

by t~e Administrator under subsectionfal!ll of this section of a 

finding that such person is violating such requirement." .!£. § 7413CblC2l 

<emphasis added!. 

These provisions make it clear that, in enacting the PSD program, 

Congress envisioned a system where, before the EPA has Jurisdiction 

to bring a civil enforcement action, Ill the source which is alleqedly 

in violation must be notified by the EPA of the violation, and (21 

the source must disregard the warning and persist in the alleged 

violation tor 30 days. The EPA is empowered to bring such a civil 

suit only on the basis of the specific violation alleqed in the NOV 

and only where that specific violation has continued for 30 days. 

United States v. Louisiana-Pacific Coro., No. 86-A-1880, slip op. 

at 11 (0.Colo. Oct. 30, 1987) (hereinafter Memorandum Ooinionl. As a 

result, not every violation of the PSO crovisions is actionable, but 
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only those where the alleged of!ender is not~f ied of the violation 

and persist• in the violation for 30 days thereafter. 1£.. at 13. 

A primary leqal question raised in this case and which must 

necessarily be resolved at the outset is the proper construction 

of the 30 day period referred to in 42 u.s.c. S 7413. Defendant 

contends that this provision should be qiven the narrowest possible 

construction. It arques that in considerinq whether the 30 day require

ment is met, the court must look only to the 30 day period il111Rediately 

followinq the issuance of the NOV. It urqes that any other events 

transp1rinq after this period are irrelevant. Thus, if the facilities 

in question became major stationary sources (the specific violation 

alleqed in the NOVs at issue> 31 days after the NOVs issued, and 

this violation continued thereafter, LPC would contend that such 

a violation is not actionable because it beqan more than 30 days 

after the notice was issued. If the EPA wished to brinq an action 

on this violation, the arqument qoes, then it would have to issue 

a second NOV alleqinq the same violation and wait another 30 cays. 

Applied to the facts cf the present case, LPC urqes that because 

the NOV for the Olathe plant (which alleqed that the facility had 

the potential to emit 250 TPY of CO and was therefore a major stationary 

source) was issued on June 5, 1985, this court should only consider 

whether thia facility had the potential to emit 250 TPY of CO between 

June 5, 1985, and July 5, 1985. Similarly, since the NOV for the 

Kre111111linq facility <which alleqed that the facility was a major stationary 

source because it had the potential to emit 250 TPY of VOCsl issued 

on February 3. 1985, LPC would have the court narrow its inquiry 

to whether the Kreinmlinq plant had the potential to emit 250 TPY 

of voes between February 3, 1985, and March 5, 1985. 
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Plaintiff arques for a broader construction of the 30 day ~equire-

ment. It asserts that this Jurisdictional prerequisite exists solely 

for the purpose of qivinq the source fair warninq of the problem 

and a reasonable period of time to clean up its act. Thus, in cont:ast 

to the position taken by LPC, the government urqes that this Jurisdictional 

requirement has been met if the source commits the specific violation 

alleged in the NOV anytime after the 30 day grace period has run. 

I conclude, aqain,
17 

that the latter construction now being 

urged by the government is indeed the correct one. The Clean Air 

Act taken as a whole, and a plain reading of its provisions, both 

clearly indicate that, in enacting the notice requirement at issue, 

Congress' intention was to give an alleged source a brief period 

of time within which to evaluate its options before the substantial 

penalties available under the act could become a possibility. 18 It 

did not intend to create a jurisdictional technicality that could 

be abused to prevent even the most reckless and chronic polluter 

from being brought to trial. 

Where a source is truly 1n violation, the PSD program is desiqned 

to allow and encourage the source to correct the problem. To further 

this goal, the provision being considered should be construed in such 

a way as to create an incentive for the source to permanentlv correct 

the problem, not merely to correct it for 30 days. To achieve this 

permanent correction, the EPA's power to enforce the violation alleged 

in the NOV must be ongoing rather than extending merely for 30 days. 

17. ~ Memorandwn Opinion at 17 (wherein the approach now being 
urged by the government was applied by this court without comment 
at a time before the issue had specifically been raised). 
18. The specific language chosen by Congress expressly contemplates 
the effect of an NOV extending beyond the 30 days immediately followinq 
its issuance. !S_. 42 u.s.c. § 7413Cal(l) c•tf such violation extends 
beyond the 30th day .•• "): 42 U.S.C. S 7413Cb)C2lCEPA has Jurisdiction 
to sue whenever the owner of a source commits a violation •more t~an 
30 days after having been notified ... •). 
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Were this eourt to accept the construction beinq urqed by LPC, 

it would create a loophole 1n the enforcement scheme large enouqh 

to swallow the entire PSD proqram. Under such a construction, an 

irresponsible source could chronically and even intentionally avoid 

the PSD proqram by temporarily eorrectinq the violation alleged near 

the end of the 30 day period. After that period had passed, the 

source eould return to business as usual and continue to operate 

in violation until the next NOV was issued. In light of the faet 

that one NOV is sufficient to put a source on notice, I fail to see 

what poss1ble purpose eould be served by foreinq the EPA to continually 

issue identical NOVs to the same offender. 

In swn, the JUrisditional requirement of 42 u.s.c. S 7413 has 

been met if the source commits the specific violation alleqed in 

the NOV anytime after the 30 day qrace period has run. Therefore, 

in the case at hand, if the EPA ean show that the Olathe facility 

had the potential to emit 250 TPY of CO anytime after July 5, 1985, 

it has shown a violation of the PSO proqram actionable under 42 u.s.c. 

§ 1413. Similarly, if it can prove that the Kremmling plant had 

the potential to em.it 250 TPY of VOCs anytime after March S, 1987, 

it has made out an actionable violation. This ruling does nothing 

to incre&ae the exposure to liability of a source that, upon receiving 

notice of a violation, does what is necessary to meet its responsibili

ties to· society by pursuing a policy of permanently complying with 

the law. Rather, the practical effect of this holding extends only 

to sources who would take advantaqe of a perceived technicality in 

the law and whose lonq term strateqy and policy is to continue to 

v~olate the Clean Air Act even after havinq been warned. 

- 28 -



B. . l -.· ,.19 "Potent1a to -.rn1t 

The PSD requlations define the term ";:>otentl.al to emit" as 

follows: 

•potential to emit" means the maximum capacity of 
a statl.onary source to emit a pollutant under its 
physical and operational desiqn. An.y physical or 
operational limitation cm the capacity of the source 
to emit a pollutant, includinq air pollution control 
equipment and restrictions on hours of operation or 
on the type or amount of material combusted, stored, 
or processed, shall be treated as part of its desiqn 
if the limitation or the effect it would have on 
emissions is federally enforceable." 

40 C.F.R. S 52.21CblC4l. In order to resolve the seeminqly narrow 

issues of the potential to emit voes and co at Kremmlinq and Olathe, 

20 it is necessary to grapple with some perplexing (and as yet unanswered) 

leqal questions raised by this definition and the unique facts of 

this case. First, what is meant by the •maximum capacity• of a source 

to emit a pollutant under its •physical and operational desiqn"? 

Second, are the operational limitations contained in the state permits 

"federally enforceable"? Third, if they are, which of the several 

permit rest~1ctions should be used in the calculation? Fourth, should 

such operational limitatl.ons be included in the calculation of a 

source's potential to emit even where such restrictions are routinely 

and knowinqly violated? The court will now address each of these 

issues in turn. 

19. A thorouqh analysis of the term "potential to emit•, includinq 
a history of its definition and construction, is set forth in the 
Memorandum Opinion at 17-24. 
20. There is precious little prior authority dealinq, even in a 
qeneral way, with the proper construction of the term •potential 
to emit." Moreover, with reqard to the narrow and unique issues 
enumerated and discussed in this litiqation, the parties have been 
unable to supply any helpful citation in their briefs, and the court 
has similarly been unable to locate any caselaw bear1nq directly 
on these points. Thus, since the issues raised in this case appear 
to present novel questions of law, the court must address them w1thouc 
the benefit of any precedent with which to quide the analysis. 
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l. •Maximum Desicm Cacacitv• 

LPC arques that the results obtained from the March. 1985 test 

of the Konus heater should not be used in the calculation of potential 

to emit. LPC urqes the court that it would be inappropriate to use 

such data because the concept of potential to emit clearly contemplates 

the unit beinq operated as desiqned, and that the Olathe Konus was 

operated contrary to its desiqn at the test in March of 1985. The 

qovernment responds that the March, 1985 Olathe data is acceptable 

because the term •potential to emit• really means the maximum emissions 

that a source can possibly generate, re9ardless of whether it is 

bein9 operated as designed. The 9overnment arques that, even though 

the operation of the Konus at this test may have been incorrect, 

it was still possible to operate the unit in this way, and that this 

data is therefore useful for determininq the maximum emissions the 

source can qenerate. For the several reasons that follow, I find 

the qovernment's position on this issue untenable, and hold that 

the concept of potential to emit refers to the maximum emissions 

a source can generate when being operated within the constraints 

of its desiqn. 

The PSD requlations themselves define the potential to emit 

as the maximum capacity cf a source to emit pollutants under its 

physical and operational desiqn. 40 C.F.R. S S2.2l(b)(4l. The plain 

readinq of this lanquaqe indicates that test data must meet two require

ments before it may properly be used in the calculation of a source's 

?Otential to emit. First, the unit beinq tested must be operated 

durin9 the test in the manner in which it is desiqned to be operated. 

Second. within that constraint, the unit must be operated at maximum 

capacity, or "full throttle," throu9hout the test. 



Any analysis of the defin1t1on of •potential to emit• must include 

a reference to the case of Alabama Power co. v. Castle, 636 F.2d 

323 (D.C.Cir. 1979) because the current definition above was promulqated 

in response to the D.C. Circuit's holdinq in that case. The reasoninq 

in the Alabama Power opinion indicates that the qovernment's construction 

should not be accepted. At the time this case was before the D~C. 

Circuit, the EPA by requlation defined potential to emit as referrinq 

to the proJected emissions of a source when operatinq at full capacity, 

with the pro)ection increased by hypcthesizinq the absence of air 

pollution control equipment desiqned into the source. ~- at 363. 

The court rejected such an interpretation, and remanded the requlations 

to the EPA with 1nstruct1ons to the aqency to include the effect 

of in-place control equipment in defin1nq potential to emit. Id. 

at 355. Holdinq that potential to emit refers to a facility's •desiqn 

capacity," the court reasoned that since air pollution control equipment 

was part of the overall design of the source, it must be considered 

in the calculation of potential to emit~ Id. at 353. 

The broad holdinq cf Alabama Power is that potential to emit 

does not ref er to the maximum emissions that can be qenerated by 

a source hypothesizinq the worst conceivable operation. Rather, 

the concept contemplates the maximum emissions that can be qenerated 

while 05Mratinq the source as it is intended to be operated and as 

it is normally operated. Of course, it is possible that a source 

could be operated without the control equipment desiqned into it 

or that a Konus heater could be operated so badly that the fire would 

qo out. Yet, Alabama Power stands for the proposition that hypothe

sizinq the worst possible emissions from the worst possible operation 

is the wronq w~ to calculate potential to emit. 
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Addi~ionally, ~t serves no leqitimate purpose to test the emissions 

from a source when that source is beinq operated in a way it would 

never be operated in actual practice. Such data is valueless unless 

EPA's purpose is to require every source in attainment areas to be 

sub)ect to the PSD proqram. It is clear, however, that this was 

not Conqress' intention, since it expressly exempted small sources. 

The qovernment makes much of the fact that it is theoretically 

possible to operate the Konus in the manner that was done at the 

March, 1985 test at Olathe, and that it was even possible to operate 

the plant (produce waferboard) when the Konus was beinq misused in 

this way. While this statement may be correct, this arqument fails 

to meet the court's concern that any emission data qathered durinq 

such operation would be valueless. For example, it makes as much 

sense to add so much fuel to the Konus that the fire qoes out as 

it does to fuel the unit (which is designed to accept wet bark and 

sawdust) with coal. Certainly it miqht be possible to do both, and 

the unit rniqht even generate sufficient heat to produce waferboard. 

Yet, either course of action would be contrary to the unit's desiqn, 

and neither would yield any useful emissions data. 

In the present case, there can be no doubt that the Konus at 

Olathe was operated durinq the March, 1985 emissions test in a manner 

contrary to its desiqn. First, it is uncontroverted that the Konus 

is designed to match heat output with heat demand, whether the unit 

is operated in the automatic or semi-automatic mode, and that this 

was not done at the test. Second, the Konus is designed to qenerate 

heat by way of complete combustion, but the fire primarily smoldered, 

rather than burned, durinq the test in question. 
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Moreover, the manner in which the Konus was operated during 

the March, 1985 test at Olathe would never occur durinq normal operations. 

First, the function of the Konus is to qenerate heat. The testimony 

was uncontroverted <and com111on sense would also indicate) that, in 

liqht of this purpose, the Konus would never be operated so badly 

that the fire would actually be smothered. Second, the Konus is 

designed to be fuel efficient, qeneratinq the qreatest amount of 

heat or power from the least amount of fuel. Since resorting to 

outside sources for fuel would be an expense to the business, the 

realities of a competitive marketplace suqqest that LPC would act 

to conserve its internal fuel supply by operatinq the unit fuel-efficiently 

as it is des1qned. Third, and perhaps most important, the fuel-feed 

settinq was pre-calculated to provide an amount of fuel that would 

qenerate 28 million BTtJ. Althouqh the unit was often run on semi

automatic, this kind of fuel feed settinq would never occur in actual 

practice because (even allow1nq the plant to cool for a full winter 

niqht, and heatinq the hot ponds to temperatures forty percent above 

normal> the Olathe facility will simply never qenerate that great 

a heat demand. 

In sum, the results of the March, 1985 test of the Konus heater 

at Olathe cannot be used to properly calculate the potential of that 

source to emit CO because during that test the device was operated 

in a manner contrary to its design and in a manner that would never 

occur in normal operations. The government's only evidence that 

the potential to emit CO at Olathe exceeded 250 TPY consisted of 

Frey's calculations, all of which were based on data fr0111 the March, 

1985 test at Olathe. Since <for the reasons expressed above) this 
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evidence is unreliable, and in !iqht of the fact that the co results 

from the Kramml.inq test were unchallenqed by the qovernment and were 

so radieally diffe:ent from the Olathe CO data, I find the qovernment's 

evidence on this matter unpersuasive. 21 Accordinqly, since plaintiff 

has failed to carry its burden of proof, the second claim for relief 

will be dismissed. 

2. •rederallv Enforceable• Restrictions 

A crucial aspect of tPC's defense in the present case is its 

assertion that the operational limitations contained in the state 

emission permits must be considered in calculating the potential 

of the iremmlinq plant to emit voes. With reqard to sueh restrictions, 

the PSD requlations provide that any operational limitation to which 

a source is subject, includinq •restrictions on hours of operation 

or on the type or amount of material combusted, stored, or processed,• 

should be taken into account in detet111ininq the source's potential 

to emit, but only if the limitation or the effect it would have on 

emissions is •federally enforceable.• 40 C.F.R. S 52.2l!blC4l. 

In the present case, since the permit limitation upon which LPC chiefly 

relies Ian annual limitation on the a.inount af waferboard which may 

be produced) is clearly a restriction on the amount of material processed, 

it should indeed be included in the calculation of potential to emit 

if it i• •federally enforceable.• 

'rile PSD reCJUl&tions provide that the tern •federally enforceable• 

refers to all limitations and conditions which are enforceable by 

the EPA. 40 C.F.R. S 52.21(b)(l7). The term is broadly defined to 

21. Additionally, I note that there is no evidence in the record 
(presented by either side) to indicate that the co results from either 
of the other twa tests CHarch, 1985 at Kremmlinq or June, 1985 at 
Olathe) vauld yield a potential to emit CO at Olathe of 250 TPY). 
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include any requirement or limitation contained in or created pursuant 

to any SIP, whether it be a SIP to enforce the national ambient standards 

or a SIP to enforce the PSD proqram. Additionally, the term em.braces 

any requirements or limitations imposed to enforce new source performance 

standards or created pursuant to a new source review process. ~-

Caselaw confirms the proposition that restrictions on emissions 

imposed by a state in or pursuant to its SIP are federally enforceable. 

In the leadinq case of Union Electric Co. v. EPA, 515 F.2d 206, 211 

CBth Cir. 1975), aff'd, 427 U.S. 246 Cl976), reh'g denied, 429 U.S. 

873 119761, the court held that the requirements of an EPA-approved 

SIP "have the force and effect of federal law and may be enforced 

by the [EPA) in federal courts.• Accord Friends of the Earth v. 

Carey, 535 F.2d 165, 171 n. 6 C2d Cir. 1976), ~· denied, 434 U.S. 

902 (19771. Even state-adopted emission limitations which are more 

strinqent than necessary to meet the federal ambient air standards 

are federally enforceable. Friends of the Earth v. Potomac Electric 

Power Co., 419 F.Supp. 528, 533 CO.D.C. 19761. 

The state permits at issue in this case were issued under the 

terms of Colorado's air quality requlation No. 3, 5 c.c.R. S 1001-5. 

This requlation was part of Colorado's approved SIP for the enforcement 

of the National Ambient Standards. Thus, since the rest~ictions 

in quea~cm were established pursuant to a SIP, they are federally 

enforceable by definition. 

3. Which Restrictions to Applv 

Restrictions contained in state permits which limit specific 

types and amounts of actual emissions ("blanket• restrictions on 

emissions) are not properly considered in the determination of a 
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source's potential to emit. MemorandUJ11 Opinion at 20. However, 

federally enforceable permit conditions which restrict hours of operation 

or amounts of material combusted or produced are properly included 

in the calculation. ~- Within the latter category, however, where 

the permits at issue contain a number of different restrictions, 

a question arises as to the proper restriction to use in the calculation. 

Th~ expert testimony on this issue was uncontroverted that the "most 

restrictive• of the several permit limitations is the one that should 

be employed in determininq the potential to emit. 22 I find that 

I aqree with that proposition, and so hold. 

In this particular case. however. such a rulinq does not dispose 

of the issue, since the experts in this case were in disaqreement 

over which permit limitation should be considered the most restrictive. 

Frey's calculations. it will be recalled, were based on an annual 

limit on operations of 8000 hours. In contrast, Bray employed the 

annual limit on production, contained in the oriqinal saw and press 

permits, of 49,950 tons. 

To state the issue a bit more precisely, there was never any 

question about which limitation was the more restrictive of the two. 

All other factors and variables beinq equal (that is, if the parties 

had otherwise used the same methodoloqy and test datal, the limitation 

on annual tans of production would always yield a lower fiqure for 

potential to emit than the limitation on annual hours of operation. 

Thus, in that sense at least, the restriction utilized by 9ray was 

clearly the more restrictive. Rather, the controversy on this issue 

22. For an explanation of the concept behind the term •most restrictive 
permit limitation,"~ sucra note 5. 
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stemmed from the qovernment's contention that the restriction on 

tons of production was not an •effective• limit on operations and 

should not have been used at all. 

Essentially, the qoverrunent's position was that this restriction 

did not really limit production to 49,950 TPY because it applied 

only to finished production. Since some of the waferboard produced 

is removed dur1nq the tri1111111nq process, the qovenunent arqued that 

more than 49,950 tons could actually be produced under this limitation. 

For example, if the LPC produced 49,950 tons of finished product, and 

in the process removed 1000 tons of waferboard as trim, the qovernment 

would contend that 50,950 tons had actually been produced. 

LPC's response to this con~ern was that Bray took the trimminq 

process into account in makinq his calculations. In computinq the 

•emission factor• upon which his results were based, Bray took the 

amount of total emissions qenerated durinq the test and divided by 

the total weiqht of finished product to come up with a fiqure of 

emissions per ton of finished production. Of central importance 

is the fact that the emission factor was based on production after 

the trimminq process. Bray then multiplied the emission factor by 

the annual limit of 49,950 tons to determine the annual potential 

to emit. 

Aft:er a thorouqh examination of the calculations submitted by 

the expert• in this case, I find that the annual limitation on tons 

of production, properly employed, is indeed as effective a restriction 

on operations as any of the others contained in the permits. I further 

find that this restriction was properly utilized by Bray. Since 

the emission factor he computed stated the emissions qenerated per 

ton of finished product, the emissions qenerated in producinq the 
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waferboard that was ultimately trimmed were included in the potential 

to emit fiqure. Moreover. if it is valid to assume that the emissions 

qenerated durinq a four-hour test are representative of and can be 

used to compute the emissions generated throuqhout the year. it is 

JUSt as valid to assume that the amount of trim removed durinq such 

a test is representative of the trim removed throuqhout the year. 

Accordinqly, since the annual limitation of tons of production is 

the most restrictive permit limitation, and since it is as effective 

a limitation on operations as any of the other restrictions contained 

in the permits, I find that it was the proper limitation to employ 

for purposes of determininq potential to emit in the present case. 

4. The Procer Effect of Permit Limitations That Are 
Willfully and Reaularly Violated 

Federally enforceable restrictions on operations that are contained 

in state permits are properly considered in determininq potential 

to emit. 40 C.F.R. § 52.21CblC4l. Where a number of such restrictions 

exist, the "most restrictive" of the several provisions is the one 

that should be employed. In the case at hand. the annual limitation 

on tons of production is both federally enforceable and the most 

restrictive. Nonetheless, the government arques that this limitation 

should not be considered in this case. 

The government arques qenerally that a source which knowinqly 

and routiaely violates the conditions of a permit should not qet 

the beneflt of those conditions in the computation of the source's 

potential to emit. Thus, since LPC reqularly and knowingly violated 

the restriction on annual tons of production, the qovernment urqes 

that this restriction should not be considered in the present case. 

For the reasons which follow. I aqree with the qovernment on this 

point. and rule that conditions contained w1th1n state emission permits 
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are not to be considered in the determination of a source's potential 

to emit, notwithstandinq 40 C.F.R. § 52.2l!bJ(4J, where such conditions 

are knovinqly and reqularly violated. 

First, as already noted, the definition of potential to emit 

at issue here was promulqated in response to the D.C. Circuit's holdinq 

in Alabama Power, 636 F.2d at 323. !n that case, it will be rec~lled, 

the court ruled that the effect of pollution control equipment desiqned 

into a source must be considered in calculatinq the source's potential 

to emit. Id. at 355. While that rule of law is a qood one, it is 

clear from the opinion that this holdinq-is based upon the assumption 

that the control equipment in question will be used. .!!· at 353-55. 

See also !prior opinion in same case) Alabama Power Co. v. Costle, 

606 F.2d 1068, 1076 (D.C.Cir. 1979)(.The 'potential to emit' of any 

stationary source must be calculated on the asswnption that air pollution 

control equipment incorporated into the desiqn of the facility will 

function to control emissions in the manner reasonably anticipated 

when the calculation is made.•). As a result, I am unconvinced that 

the D.C. Circuit would extend this protection to a source where the 

control equipment was never used, inoperable, or disconnected. 

The EPA went beyond the narrow holdinq of the Alabama Power case 

when it drafted the new definition of potential to emit to encompass 

not only •air pollution control equipment,• but also federally enforce

able •r••trictions on hours of operation or on the type or amount 

of material combusted, stored, or processed.• 40 C.F.R. S 52.2l(bl(4l. 

In the same way that the court's holdinq in Alabama Power assumes 

that the control equipment will be used, however, I believe that 

the latter part of this definition contemplates that emission limita

tions appearinq within state permits will be complied with. Thus, 
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as I am unconvinced that the Alabama Power court would extend the 

protections offered by its opinion to sources which fail to utilize 

their pollution control equipment, I am similarly unw1llinq to extend 

the rule that federally enforceable permit limitations are a component 

of potential to emit to a case where such limitations are repeatedly 

iqnored or violated. 

Second, to hold that permit limitations which are repeatedly 

violated should nonetheless be considered in determininq potential 

to emit would qive better treatment to sources which knowinqly violate 

such conditions than the treatment currently afforded sources which 

comply with the law. For example, consider a source which has a 

potential to emit pollutants of less than 250 TPY solely by virtue 

of operational limitations contained within state permits issued 

to it. When faced with the need to expand operations, such a source 

can choose to either l) apply for new permits with less restrictive 

limitations and comply with the old permits until the new ones are 

issued, or 21 violate the conditions contained within its current 

pen:11ts. Should it choose to obey the law and follow the former 

course of action. and should the relaxation of its permit limitations 

cause its potential to emit to exceed 250 TPY, it will become subject 

to the PSD pr09ram as soon as the new permits are issued. This is 

because the requlations currently provide that when a particlar source 

becomes a major source solely by virtue of the relaxation of a federally 

enforceable limitation on operations, the source shall at that time 

become subject to the permit requirements of the PSD proqram. ~ 

40 C.F.R. S 52.21Crl(4). 

In the present case, it is established that LPC know1nqly violated 

the annual restriction on tons of production contained in the state 

air emission permits at both Kremmlinq and Olathe. As a result, this 
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limitation <upon which Bray's calculations were based) may not ~e 

employed in determ1ninq potential to emit in this case. Tnerefore, 

my conclusion as to the potential to emit voes at Kremmlinq is based 

upon unrestricted operations. 

In addition to the calculations based upon unrestricted opera

tions, Frey also calculated the potential to emit voes at Kremml.inq 

emyloyinq an annual limitation on operations of 8000 hours per year. 

I have not considered these calculations in reachinq my conclusion 

for a number of reasons. First, it does not appear that any of the 

Kremmlinq permits really do limit operations to 8000 hours per year. 

The only permit issued for Kremmlinq even containinq a reference 

to 8000 hours of operation is the drier permit dated November 20, 

1985, but the terms of that permit merely state that some of the 

speci!ic restrictions that !!.! set out in that permit were determined 

Rbased on" 8000 hours of operation per year. 23 Second, even if this 

permit did limit operations to 8000 hours of operation per year, 

such that it were necessary for me to decide the question, I would 

hold, for the reasons expressed above, that a reqular and willful 

violation of one permit limitation (such as the annual restriction 

on tons of production) should eliminate consideration of any other 

permit 11.m.itations (such as the annual restriction on hours of opera

tion) vlaicb would otherwise apply to the source. 

Third, even if the rulinqs above are found to be too harsh, 

the ultimate conclusion reqardinq the potential to emit at Kremmlinq 

should still be based upon unrestricted operations,_since both the 

permit containinq the 49,950 ton limitation and the permit containinq 

the 8000 hour reference were superceded in July of 1987. The new 

permits issued for Kremmlinq do not contain the 8000 hour reference, 

23. ~ sucra note ·12. 
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and raise the restriction on annual production to 78,216 tons. Of 

course. if a violation were to be based upon this fact rather than 

upon the leqal rulinqs in this opinion, the date of the violation 

would be July 20, 1987, rather than the end of November, 1986. 

Without considering any restrictions on operations, Frey calculated 

the potential of the Kremmlinq plant to emit voes to be 265 TPY under 

EPA Method 25 and 293.5 TPY using his own unpublished methodcloqy. 

Under either approach. the Kremmlinq plant obviously qualifies as 

. . 24 d . a ma3or stationary source. an er the reasoninq I have employed, 

the.plant would have become a major source around November of 1986, 

which is when LPC first violated the limitation on production upon 

which it had been relyinq. Accordinqly, I conclude that the violation 

alleged in the February 3, 1987 NOV (that the Kremmling plant w~s 

a ma)or stationary source without a PSD permit! not only existed 

en that date, but persisted for more than 30 days thereafter. Therefore, 

I find in favor of the plaintiff on its Firs~ Claim for Relief in 

the Alternative. 

c. Penaltv 

Where the EPA files a civil enforcement action and successfully 

establishes that a violation of the PSO requlatory scheme existed for 

mere than 30 days followin9 the issuance of an appropriate NOV, the 

court 11 1111powered to assess a eivil penalty of up to 525,000 per 

day of violation. 42 u.s.c. S 7413(b)(2). Generally, •[dlete:rmina-

tion of the amount of [a civil penalty] is committed to the informed 

discretion of the district judqe.• United States v. Ancoro Nat'l 

Services, Inc., 516 F.2d 198, 202 (2d Cir. 19751. Rowever, the penalty 

prevision at issue expressly provides that 

24. Accordingly, I need not reach the issue of whether Method 25 
or Frey's methodoloqy is the proper approach for calculat~ng the 
potential to emit voes. 
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In determininq the amount of any civil penalty to 
be assessed under this subsection, the courts shall 
take into consideration Cin addition to other factors> 
the size of the business, the econOJ11ic impact of the 
penalty on the business, and the seriousness of the 
violation. 

42 u.s.c. s 7413(b). 

All three of the factors enumerated in 42 U.S.C. S 7413 are 

important and should be considered. United States v, Chevron U.S.A., 

.!!!£.:..• 639 F.Supp. 770, 779 CW.D.Tex. 1985). Contra United States v. 

25 General Motors Con:>., 403 F.Supp. 1151. 1164 CD.Conn. l975l. However, 

there is nothinq to indicate that all three factors are equally important 

or deserve equal weiqht. As a result, a nominal fine may be imposed 

upon even the larqest enterprise in the appropriate circumstances. 

General Motors, 403 F.Supp. at 1164. For purposes of computinq the 

appropriate fine, the penalty period beqins when the source first 

commits the violation, and not later when the NOV is issued. United 

States v. SCM Con>., 667 F.Supp. 1110 ID.Md. 1987). Delay on the 

part of the qovernment in brinqinq the enforcement action should 

neither increase nor decrease the penalty amount. Id. at 1128. 

There is little precedent providing quid~nce on how to assess 

the "seriousness• of the violations at issue. One recorded case 

25. Since LPC is one of the larqest businesses in the United States, 
it urqes this court to rule that the first two factors enumerated 
in 42 0.1.c. S 7413 should not be considered, and in support thereof 
cites the case of United States v. General Motors, 403 F.Supp. at 
1151. While I aqree with the district judqe in General Motors that 
the seriousness of the violation may well be the most important factor 
of the three, I am not prepared to say that the other two factors 
are irrelevant. First, the General Motors court was interpreting 
a different provision than the one at issue in this case and, while 
similar, it is not ~dentical. Second, to iqnore two of the three 
factors expressly listed in the statute would be contrary to both 
common sense and the clear instructions of the Conqress. Third, 
I believe that the General Motors court was not inclined to consider 
the first two factors because the defendant was an enormous enterprise 
and the court had concluded that a nominal fine was appropriate under 
the unique circumstances of that case. 
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in which & fine was imposed for a violation of the PSD proqram is 

United States v. Chevron, 639 F.Supp. at 770. In that case, the 

oil campany knowinqly allowed treatment of hydroqen sulfide to cease 

for a period of 17 months at its El Paso refinery. This action greatly 

increased emissions of sulphur dioxide, a harmful chemical and pr1nc1pal 

cause of •acid rain." _!S. at 772. The PSD rules were violated 

because· the cessation of trea~ent constituted a •major modification" 

for which the company had failed to obtain a PSD permit. Due to 

the fact that Chevron had numerous opportunities to treat and control 

these emissions and "chose not to do so.for purely economic reasons," 

the company was fined SlOOO per day for 522 days of violation. ~· 

at 779. 

In contrast, the General Motors case dealt with a violation 

of the Clean Water Act. United States v. General Motors, 403 F.Supp. 

at 1151. In that case, vandals had entered an abandoned manufacturing 

facility that General Motors was tryinq to sell. once inside, they 

opened the valves on the plant's oil storaqe tanks, causinq oil to 

spill onto the qround and drain into a nearby creek which fed into 

the Pequabuck River. When General Motors acquired knowledqe of the 

spill, it promptly notified the appropr~ate state and federal authorities, 

and directed a thorouqh clean-up operation which prevented all but 

about 25 of the 6-8000 qallons spilled from reachinq the river. 

12.· at 1153. In liqht of these efforts, and the fact that the spill 

had been caused by third parties, a violation was found, but the 

court assessed a fine of only one dollar. ~· at 1165. 
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l. ~itiqatir.a Pac~ors 

In th• present case, a number of factors qoinq to the "serious-

ness• of the violation mitiqate aqainst the imposition of a heavy 

penalty. First, in LPC's defense, it should be noted that the PSD 

provisions create a most unusual and perplexinq requlatory framework. 

These provisions prohibit the construction of a maJor stationary 

source until after a PSD permit is not only applied for, but actually 

received. Yet, one of the very propositions illustrated by this 

case is that it is impossible to know with certainty whether a source 

will qualify as a "major• source "until after it is constructed and 

emission tests are performed. 

As a result, the PSD framework makes no provision for • source 

which constructs 1n the qood faith belief that it is not subject 

to the proqram, only to find out after operations are commenced that 

;t . 26 • is a maJor source. In such a situation, the most a source can 

do Cother than cease operations) is apply for PSD permits, and this 

ld b . fh 27 was prompt y one y LPC upon receipt o t e NOVs. 

Second, the only purpose to be served in requirinq a new source 

to submit a PSD permit application -- the only real purpose of the 

PSD permittinq proqram -- is to ensure that the new source contains 

the best available control technoloqy c•BAcT•>. I am aware that 

the detezaination of what controls constitute BACT for a particular 

source i1 an aqency detrmination to be made by the EPA, and not by 

26. Where the owner of a proposed source does not believe that the 
PSD proqram is applicable, there is every incentive not to submit 
a PSD application, since the permittinq proqram may leqally take 
two to three years and, in practice, can take an infinitely lonq time. 
27. In response to the qovernment's contention that these applica
tions did not contain •complete• monitorinq information, it defies 
loqic to criticize a source in this context (already constructed, 
and application required iznmediatelyl for failure to include a year's 
worth of pre-construction monitorinq information in its PSD application. 
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this court. However, the testimony of numerous experts at trial did 

establisb the fact that the pollution control equipment "pioneered" 

by LPc
28

, and which was installed at Kremmlinq and Olathe at con-

siderable expense, was the most effective control equipment for the 

particular application at issue that technoloqy could provide. While 

this court cannot and does not hold that this equipment was BAC1, 

I ~an and do hold that, in liqht of the ultillate purpose of the PSD 

proqram, t~ese actions taken by LPC miti9ate a9ain1t the imposition 

of a heavy penalty. 

Third, there is no evidence that the emissions from Krennlinq 

and Olathe caused environmental dama9e in the sense that air quality 

standards were violated. In addition to the installation of BACT, 

the other requirement of the PSD permittin9 process is for the owner 

to demonstrate that operation of the source will not cause emissions 

in the area to exceed the National Ambient Air Quality Standards 

C"HAAQS"J or any "increments• established for particular pollutants. 

The 9overna:ent ·conceded that no "increments• have been set for the 

pollutants at issue in this case, and that therefore a source need 

only stay within the NAAQS. Additionally, the evidence was undispu~ed 

that the existinq ambient air quality, with the plants in operation, 

is far better than the NAAQS require for the pollutants at issue. 

P~b, I am unconvinced that LPC reaped any economic benefit 

from ita delayed compliance with the PSD pro9ram. The benefits of 

delayed compliance are properly computed by attemptinq to quantify 

28. Use of EPBs to control emissions at Kremml1n9 and Olathe repre
sented the first successful commercial application of that technoloqy 
in the waferwood industry. 
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the savinqs a source obtains by Lnstallinq the control equipment 

required by the PSD proqram not when it is leqally required. but 

rather at some later point in time. The benefit consists of both 

the deferral of capital investment in the equipment and the complete 

avoidance of the expenses of operation and maintenance which would 

have been incurred if the equipment were in place. The economists 

proffered by both sides aqreed that the benefit should be computed 

by determininq the cost of the equipment a& of the data of noncompliance. 

and then brinqinq that value forward to the date of compliance usinq 

an appropriate discount rate. The maintenance and operational expenses 

also create savinqs, and this cash flow must be discounted as well. 

The date of noncompliance is the date that the control equipment 

that would have been required by the BACT analysis should have been 

paid for and installed. This, of course, must be a date when the 

source is in violation of the PSD proqram and when the equipment 

was technically available. The date of compliance is the date when 

the equipment is paid for, installed, and operationa1. 29 The econo-

mists that testified reached different conclusions because they employed 

different discount rates and were qiven different dates Cby the parties) 

as the date of noncompliance. All of them used the date that the 

EPBs were inatalled and operational as the date of compliance. 

In tile present case, there was no economic benefit from delayed 

canpliance for two reasons. First, the Kremmlinq and Olathe plants 

were the first plants of their kind in the country to install EFBs 

to control emissions. Since the control equipment required by the 

29. This is the date of •compliance• -- reqardless of whether PSD 
permits have been issued -- because the expenditure is tied to this 
date. and it is the avoidance of this expenditure that is beinq studied. 
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PSD program was installed as soon as it became conanercially available, 30 

it cannot be said that LPC delayed in 1nstallinq this equipment. 

Second, and perhaps more important, is the fact that the EFBs were 

installed, and the required modifications were complete, by the end 

of 1986. As established in Part III B above, however, the violation 

at Kremmlinq did not occur until about the end of November, 1986, 

since it was at this time that the permit restriction on annual tons 

of production was first violated. Thus, since compliance !in economic 

terms> occurred at the same time the PSD program was first implicated, 

there cannot be said to have been any delayed compliance or resultinq 

economic benefit. 

I note for the record that the qovernment proposed an alternative 

methodoloqy for computinq the proper penalty in a case such as this. 

The approach 1s to assess as a fine a percentage of the profits qenerated · 

by the source for the period that it was in violation. This approach 

is re]ected because it seems to this court to be so arbitrary and 

simplistic as to not ~eally qualify as a ftmethodoloqyft at all. If 

this method were used, two companies of exactly the same size could 

conmi1t exactly the same violation, yet two drastically different 

fines would be imposed if one company were profitable and the other 

were not. Moreover, if the percentaqe is based solely on the maqnitude 

of the violation as suqqested, this approach leaves no room to consider 

30. In statinq that EFBs are the control equipment that would be 
required by the PSD permittinq process, I do not mean to make any 
rulinq that such equipment is BACT. As already noted, BACT is an 
agency determination. Nonetheless, the evidence at trial was overwhelming 
that the state-of-the-art equipment installed at Kremmlinq and Olathe 
would constitute BACT when that determination is ultimately made. 
Moreover, I note that the government's own economist used the date 
the EFBs were installed as the date of compliance in makinq her cal
culations. Thus, while I do no~ rule that the EFBs constitute BACT, 
I have, for purposes of computing the penalty in this case, no reason 
to believe that they do not. 
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t~e culpability of the offender. Thus, where a larqe emission or 

spill occurs, the method leaves no room to assess a nominal fine 

aqainst a profitable defendant, as was properly done 1n the General 

Motors case. 

2. Aggravatina Factors 

Notwithstanding the several factors above which mitigate aq41nst 

the imposition of a heavy penalty, I conclude that some penalty must 

be assessed nonetheless on the unique facts of this case. Initially, 

I note that LPC did knowingly violate the restriction on annual produc-

tion contained within its state emission.permits. Moreover, it was 

this willful act that caused the defendant to be in violation of 

the PSD program. In this sense, therefore, the violati~n in this 

case <however serious) was the result of a deliberate and willful 

act, and cannot be characterized as an accidental or inadvertent 

. 31 transqression. 

In determining whether a source is subject to the PSD program, 

the EPA, in good faith, takes into account state-imposed restrictions 

on operations. However, the definition of the term •potential to 

emit• -- and therefore the PSD program as a whole -- is based on 

the assumption that a source subject to such restrictions will make 

a good faith effort to comply. Were this court to assess a nominal 

penalty aa.ly in this case, it would give sanction to a willful disregard 

of the PSD requlatory framework, and encourage other sources in the 

future to disregard other lawful restrictions on operations whenever 

convenient to do so. 

31. However, I do not wish to characterize LPC's actions as a knowing 
or willful violation of the PSD program. Prior to the issuance of 
this opinion, at least, a knowing violation of the conditions contained 
within a state-issued air emission permit was not necessarily the 
equivalent of a knowing violation of the PSD program. 
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As I have already noted. the regulatory framework at ~ssue ~ay 

be unusually difficult to comply with because it requires a source 

to qu••• what its emissions will be prior to construction and the 

coaunenceaent of operations. Nonetheless, there must be no question 

that the burden of quessinq correctly remains with the source. and 

that a mistake in this process can indeed result in a penalty. Other

wise, future sources that are unsure of whether they will qualify 

as a maJor source will have no incentive to apply for PSD permits 

which, undisputably, is a burden. Rather, they will build first 

and wait for the issuance of an NOV before initiatinq the permit 

application process. 

Finally, failure to assess a penalty miqht wronqly qive some 

indication that the PSD provisions were somehow complied with in 

this case. LPC urqes that by submittinq PSD applications and in

stallinq state-of-the-art pollution control equipment, it complied 

•in substance" with the PSO proqram all alonq. Whatever effect these 

actions may have on the •seriousness• of the violation, they do not, 

in and of themselves, constitute compliance with the PSO regulatory 

framework. Althouqh a source which has done these thinqs has probably 

done all that the PSD proqram requires it to do, to hold that this 

constitutes COlftpliance would be to entirely obliterate the EPA's 

role in th• process. Rather, the requirements of the proqram have 

been met only upon receipt of PSO permits (not submittal of applications) 

after a9eney review and determination of BACT. As a result, the 

PSD framework still remains to be complied with in this case. 

The violation at the Kremmlinq plant began around November of 

1986 and continues to the present time. Since more than 30 days 

have passed since the NOV alle9inq this violation was issued on 

February 3, l987, this court may impose a fine of up to 525,000 per 

day of violation. on the basis of the several considerations discussed 

- 50 -



above, I find that a fine of 565,000.00 is the proper penalty to 

impose in this case. 

o. Injunction 

The purpose of an inJunction is to prevent !uture violations. 

United States v. SCH Coro., 667 F.Supp. at 1128: United States v. 

W.T. Grant Co., 345 U.S. 629, 633 <1953). As a result, before an 

in~unction may properly issue, the court must find that there exists 

some coqnizable danqer of recurrent violation. The movinq party 

bears the burden of satisfyinq the court that such danqer exists 

and that injunctive relief is necessary: ~· 

Rule 65 of the_ Federal Rules of Civil Procedure requires that 

•[e)very order qranting an injunction •.• shall be specific in terms 

(and) shall describe in reasonable detail ••• the act or acts souqht 

to be restrained ••• •. Fed.R.Civ.P. 65(d). One purpose of these 

requirements is to avoid the possible founding of contempt citations 

on an order that is too broad or vague. Schmidt v. Lesard, 414 U.S. 

473 Cl974l: Calvin Klein Cosmetics Coro. v. Parfums de Couer, Ltd., 

824 F.2d 665, 669 (8th Cir. 1987). Thus, broad lanquaqe in an injuct1on 

that essentially requires a party to obey the law in the future is 

improper because it is basic to the intent of Rule 65(d) that those 

aqainat whom an injunction is issued should receive fair and precisely 

drawn notice of what the injunction actually prohibits. Schmidt v. 

Lesard,. 414 o.s. at 476: Calvin Klein, 824 F.2d at 669. 

In the present case, LPC has submitted PSD permit applications 

that the EPA has found to be complete, and all indications are that 

the control equipment already installed will be found to constitute 

BACT. As a result, the government has failed to establish that there 

presently exists some danqer of recurrent violation. Moreover, the 
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type of injunction requested by the government -- that this court 

enjoin I.PC from further violations of the Clean Ai: Act and the Colorado 

SIP -- would merely require LPC to "obey the law." As such, lt would 

fail to meet the specificity requirements of Fed.R.Civ.P. 65Cd>. 

Accordingly, the government's prayer for an injunction will be den1ed. 

CONCLUSION 

Based upon the above and foreqoinq,_ 

IT IS HEREBY ORDERED, ADJtJOGED, AND DECREED that Plaintiff United 

States of America's Second Claim for Relief is DISMISSED with prejudice: 

IT IS FURTHER ORDERED, ADJUDGED. AND DECREED that the DISMISSAL 

with prejudice previously entered in this case of Plaintiff United 

States of America's First Claim for Rel1ef is hereby CONFIRMED: 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the DISMISSAL 

with prejudice previously entered in this case of Plaintiff United 

States of America's Third Claim for Relief is hereby CONFIRMED: 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the court 

finds in favor of Plaintiff United States of America and against 

Defendant Louisiana-Pacific Corporation on Plaintiff's First Claim 

for Relief in the Alternative: therefore 

IT XS FURTHER ORDERED that a civil penalty is hereby assessed 

a9ainst Defendant Louisiana-Pacific Corporation in the amount of 

S65,000.00. The Clerk is ordered to enter final Judqment in this 

amount in favor of the plaintiff and aqainst the defendant: 

IT IS FURTHER ORDERED that Plaintiff United States of America's 

prayer for injunctive relief be, and the same hereby is, DENIED. 

- 52 -



Costs shall be assessed to the defendant upon plaintiff's filing 

of a bill of costs as provided by law. 

~ 
DA~ED at Denver, Colorado this..#.:1~day of March, 1988. 

BY THE COURT: 
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2.29 DATE: October 14, 1988 
SUBJECT: Applicability of PSD and NSPS to Proposed Life Extension Project 

at the Port Washington Steam Electric Generating Station 
FROM: Lee M. Thomas, Administrator, EPA 
TO: John W. Boston, Vice President, Wisconsin Electric Power Company, 

Milwaukee, WI 
DISCUSSION: This is the final applicability determination regarding the 

proposed Port Washington steam electric generating station. The 
renovations constitute physical changes for PSD purposes, and do 
not come within the exclusions for routine maintenance, repair, 
replacement; or for production rate or hours of operation. The 
renovations will result in a significant net increase in emissions 
of several pollutants for PSD and NSPS purposes, and are, 
therefore, subject to both PSD and NSPS requirements, unless the 
project is reconfigured. 

CR: 4.38 [Hard Copy] 
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Associate Enforcement Counsel 
Air Enforcement Division 
Office of Enforcement and Compliance.J'onitorin9 

Johns. Seitz, Director /1 -fi"J_/_/-~ 
stationary source Complia~sio~ 
Office of Air Quality Planning and Standards 

Addressees 

2.31 

This memorandum transmits the final guidance on conditions 
in construction permits which can legally limit a source's 
potential to emit to minor or de minimis levels. We received 
many helpful comments on the January 24, 1989 draft of this 
guidance, and have incorporated the comments into the final 
document wherever possible. A summary of the major changes which 
have been made to the guidance in response to these comments is 
provided below. 

Several commenters noted that the draft guidance used the 
term "federally enforceable" to mean both federally enforceable 
as defined in the new source requlations (40 C.F.R. §§ 
52.2l(b) (17), 51.165(a) (1) (xiv), 51.166(b) (17)), and enforceable 
as a practical matter. We have tried to distinquish the places 
where each term should be used, explained the relationship 
between the two terms, and indicated that in order to properly 
restrict potential to emit, limitations must be both federally 
enforceable as defined in the regulations and practically 
enforceable. 
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so .. COJIJllenters requested that the section on averaging 
times for production limits be more specific as to when it is 
appropriate to use limitations which exceed a one month time 
basis. We have tried to explain why it is not possible to 
develop generic criteria for making this distinction, and to 
indicate situations where exceptions to the policy that 
production and operation limitations not exceed one month may be 
warranted. 

There were some requests for a section on enforcement. We 
have included a new Section VI which addresses this topic. We 
also received many good suggestions on the example permit 
limitations. The section on examples has been substantially 
reworked to reflect your comments. 

Finally, we learned through the comments that in two 
specific circumstances, short term emission limits are the most 
useful and reasonable way to restrict and verify limits on 
potential to emit. These circumstances are: 1) when contrQl 
equipment is installed but control equipment operating parameters 
are difficult to measure during enforcement inspections; and 2) 
in surface coating operations with numerous and unpredictable use 
of coatings containing varying voe content, where add-on control 
equipment is not employed. Therefore, we have made a narrow 
exception to the flat prohibition on use of emission limits to 
restrict potential to emit for these specific circumstances, and 
only when certain additional conditions have been met. 

Aqain, we appreciate the thoughtful comments we have 
received on this guidance. Please insert this document into your 
Clean Air Act Compliance/Enforcement Policy Compendium as Item 
Number H.J. If you have any questions, please contact Judith 
Katz in the Air Enforcement Division at FTS 382-2843, or Sally 
Farrell in the Stationary Source Compliance Division at FTS 382-
2875. 

Addressee•: 

R99ional Counsels 
Raqions I-X 

Regional Counsel Air Branch Chiefs 
Regions I-X 

Air Management Division Directors 
Regions I, III, and IX 

Air and Waste Management Division Director 
Region II 



-3-

Air, Pesticides, and Toxics Management Division Directors 
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Air and Toxics Division Directors 
Reqions VII, VIII and x 
Air compliance Branch Chiefs 
Regions I-X 

New source Review Contacts 
Regions I-X 

Alan Eckert 
Associate General Counsel 

Greg Foote, OGC 
Gary Mccutchen, NSRS, AQMD 
David Solomon, NSRS, AQMD 
Sally Farrell, ssco 
J'udy Katz, AED 

David Buente, Chief 
Environmental Enforcement Section 
DOJ 
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JUNE 13, 1989 
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Limiting Potential to Emit in New source Permitting 

I. Introduction 

II. The Louisiana-Pacific case 

III. Types of Limitations that will Limit Potential to Emit 

iv. Time Periods for Limiting Production and Operation 
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Limiting Potential to Emit in New source Permitting 

I. Introduction 

Whether a new source or modification is major and subject to 

new source review under Parts c and D of the Clean Air Act is 

dependent on whether that source or modification has or will have 

the potential to emit major or significant amounts of a regulated 

pollutant. Therefore, the definition of "potential to emit" 

under the new source regulations is extremely important in 

determining the applicability of new source review to a 

particular source. The federal regulations define "potential to 

emit" as: 

the maximum capacity of a stationary source to emit a 
pollutant under its physical and operational design. Any 
physical or operational limitation on the capacity of the 
source to emit a pollutant, including air pollution control 
equipment and restrictions on hours of operation or on the 
type or amount of fuel combusted, stored or processed, shall 
be treated as part of its design if the limitation or the 
effect it would have on emissions is federally enforceable. 

40 C.F.R.li 52.2l(b) (4), 51.165(a) (1) (iii), 51.166(b) (4). 

Permit limitations are very significant in determining 

whether a source is subject to major new source review. This is 

because they are the easiest and most common way for a source to 

obtain restrictions on its potential to emit. A permit does not 
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have to be a major source permit to legally restrict potential 

emissions. A minor source construction permit issued pursuant to 

a state program approved by EPA as meetinq the requirements of 40 

C.F.R. § 51.160 is federally enforceable. In fact, any permit 

limitation can leqally restrict potential to emit if it meets two 

criteria: 1) it is federally enforceable as defined by 40 c.r.R. 

§§ 52.2l(b)(l7), 51.165(a)(l)(xiv), 5l.166(b)(l7), ~. 

contained in a permit issued pursuant to an EPA-approved 

permittinq program or a permit directly issued by EPA, or has 

been submitted to EPA as a revision to a State Implementation 

Plan and approved as such by EPA; and 2) it is enforceable as a 

practical matter. The second criterion is an implied requirement 

of the first criterion. A permit requirement may purport to be 

federally enforceable, but, in reality cannot be federally 

enforceable if it cannot be enforced as a practical matter. 

Non-permit limitations can also leqally restrict potential 

to emit. These limitations include New Source Performance 

Standards codified at 40 C.F.R. Part 60 and National Emission 

Standards for Hazardous Air Pollutants codified at 40 C.F.R. 

Part 61. 

The appropriate means of restricting potential to emit 

through permit conditions has been an issue in recent enforcement 

cases. Through these cases and through quidance issued by EPA, 

the Agency has addressed three questions: what types of permit 
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limitatiana can legally limit potential to emit: whether long 

averaginq times for production limitations are enforceable as a 

practical matter; and whether sources may limit potential to emit 

to minor source levels as a means of circumventing the 

preconstruction review requirements of major source review. 

II. The Louisiana-Pacific case 

In United States v. I..,ouisiana-Pacific corporation, 682 F. 

Supp. 1122 (D. Colo. Oct. 30, 1987) and 682 F. supp. 1141 (D. 

Colo. March 22, 1988), Judqe Alfred Arraj discussed the type of 

permit restrictions which can be used to limit a source's 

potenti to emit. The Judqe concluded that: 

.•• not all federally enforceable restrictions are properly 
considered in the calculation of a source's potential to 
emit. While restrictions on hours of operation and on the 
amount of materials combusted or produced are properly 
included, blanket restrictions on actual emissions are not. 

682 F. Supp. at 1133. 

The Court held that Louisiana-Pacific's permit conditions 

which limited carbon monoxide emissions to 78 tons per year and 

volatile organic compounds to 101.5 tons per year should not be 

considered in determining "potential to emit" because these 

blanket emission limits did not reflect the type of permit 

conditions which restricted operations or production such as 

limits on hours of operation, fuel consumption, or final product. 



The I.ouisiana-Pacific court was guided in its reasoning by 

the O.C. Circuit's holdinq in Alabama Power v. Costle, 636 F. 2d 

323 (O.C. Circuit 1979). Before Alabama Power, EPA requlations 

required potential to emit to be calculated accordinq to a 

source's maximum uncontrolled emissions. In Alabama Power, the 

D. c. Circuit remanded those regulations to EPA with instructions 

that the Agency include the effect of in-place control equipment 

in defining potential to emit. EPA went beyond the minimum 

dictates of the o.c. circuit in promulqating revised regulations 

in 1980 to include, in addition to control equipment, any 

federally enforceable physical or operational limitation. The 

Louisiana-Pacific court found that blanket limits on emissions 

did not fit within the concept of proper restrictions on 

potential to emit as set forth by Alabama Power. 

Moreover, Judqe Arraj found that: 

.•• a fundamental distinction can be drawn between the 
federally enforceable limitations which are expressly 
included in the definition of potential to emit and 
••• (emission) limitations •••• Restrictions on hours of 
operation or on the amount of material which may be 
combusted or produced ••• are, relatively speaking, much 
easier to •federally enforce." Compliance with such 
conditions could be easily verified through the testimony of 
officers, all manner of internal correspondence and 
accounting, purchasinq, and production records. In 
contrast, compliance with blanket restrictions on actual 
emissions would be virtually impossible to verify or 
enforce. 

Id. Thus, Judge Arraj found that blanket emission limits were 

not enforceable as a practical matter. 
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Finally, the Court reasoned that allowing blanket emission 

limitations to restrict potential to emit would violate the 

intent of Congress in establishing the Prevention of Significant 

Deterioration (PSD) program. 

III. Types of Limitations that will Restrict Potential to Emit 

As an initial matter in this discussion, a few important 

terms should be defined. Emission limits are restrictions over a 

given period of time on the amount of a pollutant which may be 

emitted from a source into the outside air. Production limits 

are restrictions on the amount of final product which can be 

manufactured or otherwise produced at a source. Operational 

limits are all other restrictions on the manner in which a source 

is run, including hours of operation, amount of raw material 

consumed, fuel combusted, or conditions which specify that the 

source must install and maintain add-on controls that operate at 

a specified emission rate or efficiency. All production and 

operational limits except for hours of operation are limits on a 

source's capacity utilization. Potential emissions are defined 

as the product of a source's emission rate at maximum operating 

capacity, capacity utilization, and hours of operation. 

To appropriately limit potential to emit consistent with the 

opinion in L9uisiana-Pacific, all permits issued pursuant to 40 

c.F.R. §§51.160, 51.166, 52.21 and 51.165 must contain a 
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production or operational limitation in addition to the emission 

limitation in cases where the emission limitation does not 

reflect the maximum emissions of the source operating at full 

design capacity without pollution control equipment. 

Restrictions on production or operation that will limit potential 

to emit include limitations on quantities of raw materials 

consumed, fuel combusted, hours of operation, or conditions which 

specify that the source must install and maintain controls that 

reduce emissions to a specified emission rate or to a specified 

efficiency level. Production and operational limits must be 

stated as conditions that can be enforced independently of one 

another. For example, restrictions on fuel which relates to 

both type and amount of fuel combusted should state each as an 

independent condition in the permit. This is necessary for 

purposes of practical enforcement so that, if one of the 

conditions is found to be difficult to monitor for any reason, 

the other may still be enforced. 

When permits contain production or operational limits, they 

should also have recordkeepinq requirements that allow a 

permittincJ aqency to verify a source's compliance with its 

limits. For example, permits with limits on hours of operation 

or amount of final product should require an operating log to be 

kept in which the hours of operation and the amount of final 

product produced are recorded. These logs should be available 
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for inspection should staff of a permitting agency wish to check 

a source's compliance with the terms of its permit. 
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When permits require add-on controls operated at a specified 

efficiency level, permit writers should include, so that the 

operating efficiency condition is enforceable as a practical 

matter, those operating parameters and assumptions which the 

permitting agency depended upon to determine that the control 

equipment would have a given efficiency. 

An emission limitation alone would limit potential to emit 

only when it reflects the absolute maximum that the source could 

emit without controls or other operational restrictions. When a 

permit contains no limits on capacity utilization or hours of 

operation, the potential to emit calculation should assume 

operation at maximum design or achievable capacity (whichever is 

higher) and continuous operation (8760 hours per year). 

The particular circumstances of some individual sources make 

it difficult to state operating parameters for control equipment 

limits in a manner that is easily enforceable as a practical 

matter. Therefore, there are two exceptions to the absolute 

prohibition on using blanket emission limits to restrict 

potential to emit. If the permitting agency determines that 

setting operating parameters for control equipment is infeasible 

in a particular situation, a federally enforceable permit 
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containing short term emission limits (~ lbs per hour) would 

be sufficient to limit potential to emit, provided that such 

limits reflect the operation of the control equipment, and the 

permit includes requirements to install, maintain, and operate a 

continuous emission monitoring (CEM) system and to retain eEM 

data, and specifies that CEM data may be used to determine 

compliance with the emission limit. 

Likewise, for volatile organic compound (VOC) surface 

coating operations where no add-on control is employed but 

emissions are restricted through limiting voe contents and 

quantities of coatings used, emission limits may be used to 

restrict potential to emit under the following limited 

circumstances. If the permitting agency determines for a 

particular surface coating operation that operating and 

production parameters (~, gallons of coating, quantities 

produced) are not readily limited due to the wide variety of 

coatings and products and due to the unpredictable nature of the 

operation, emission limits coupled with a requirement to 

calculate daily emissions may be used to restrict potential to 

emit. The source must be required to keep the records necessary 

for this calculation, including daily quantities and the voe 

content of each coating used. Emission limits may be used in 

this limited circumstance to restrict potential to emit since, in 

this case, emission limits are more easily enforceable than 

operating or production limits. 
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IV. Time Periods For Limiting Production and Operation 

As discussed above, a limitation specifically recOCJ?liZed. by 

the requlations as reducinq potential to emit is a limitation on 

production or operation. However, for these limitations to be 

enforceable as a practical matter, the time over which they 

extend should be as short term as possible and should generally 

not exceed one month. This policy was explained in a March 13, 

1987 memorandum from John Seitz to Bruce Miller, Region IV. '.l'he 

requirement for a monthly limit prevents the enforcinq agency 

from having to wait for long periods of time to establish a 

continuing violation before initiating an enforcement action. 

EPA recognizes that in some rare situations, it is not 

reasonable to hold a source to a one month limit. In these 

cases, a limit spanning a longer time is appropriate if it is a 

rolling limit. However, the limit should not exceed an annual 

limit rolled on a monthly basis. EPA cannot now set out all

inclusive categories of sources where a production limit longer 

than a month will be acceptable because every situation that may 

arise in the future cannot now be anticipated. However, permits 

where longer rolling limits are used to restrict production 

should be issued only to sources with substantial and 

unpredictable annual variation in production, such as emergency 
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boilers. Rolling limits could be used as well for sources which 

shut down or curtail operation during part of a year on a reqular 

seasonal cycle, but the permitting authority should first explore 

the possibility of imposing a month-by-month limit. For example, 

if a pulp drier is periodically shut down from December to April, 

the permit could contain a zero hours of operation limit for each 

of those months, and then the appropriate hourly operation limit 

for each of the remaining months. Under no circumstances would a 

production or operation limit expressed on a calendar year annual 

basis be considered capable of legally restricting potential to 

emit. 

v. Sham Operational Limits 

In the past year, several sources have obtained purportedly 

federally enforceable permits with operating restrictions 

limiting their potential to emit to minor or de minimis levels 

for the purpose of allowing them to commence construction prior 

to receipt of a major source permit. In such cases where EPA can 

demonstrate an intent to operate the source at major source 

levels, EPA considers the minor source construction permit void 

ab initio and will take appropriate enforcement action to prevent 

the source from constructing or operating without a major source 

permit. 
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The tollowinq example illustrates the kind of situation 

addressed in this section: An existinq major stationary source 

proposes to add a 12.5 meqawatt electric utility steam qeneratinq 

unit, and applies for a federally enforceable minor source permit 

which restricts operation at the unit to 240 hours per year. 

Because the project is desiqned as a baseload facility, EPA does 

not believe that the source intends to operate the facility for 

only 240 hours a year. Further investiqation would probably 

uncover documentation of the source's intent to operate at hiqher 

levels than those for which it is permitted. 

This situation raises the question of whether a source can 

lawfully bypass the preconstruction or premodification review 

requirements of Prevention of Siqnificant Deterioration (PSD) and 

nonattainment New ~ource Review by committinq to permit 

conditions which restrict production to a level at which the 

source does not intend to operate for any extensive time. 

If, after constructinq and commencinq operation, the source 

obtains a relaxation of its oriqinal permit conditions prior to 

exceeding them, does this constitute a violation of the 

preconstruction review requirements? This section discusses why 

it is improper to construct a source with a minor source permit 

when there is intent to operate as a major source, and provides 

quidelines for identifyinq these "sham" permits. 
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A. Permits with conditions that do not reflect a source's 

planned mode of operation are void ~ initio and cannot act to 

shield the source from the requirement to undergo preconstruction 

review. 

1. Sham permits are not allowed by 40 CFR §52.21(r) (4) 

Section 52.2l(r) (4) states: 

At such time that a particular source or modification 
becomes a major stationary source or major modification 
solely by virtue of a relaxation in any enforceable 
limitation which was established after AUCJUSt 7, 1980 on the 
capacity of the source or modification otherwise to emit a 
pollutant, such as a restriction on hours of operation, then 
(PSD) shall apply to the source or modification as though 
construction had not yet commenced on the source or 
modification. 

When a source that is minor because of operating 

restrictions in a construction permit later applies for a 

relaxation of that construction permit which would make the 

source major, Section 52.2l{r) (4) prescribes the methodology for 

determining best available control technology {BACT). However, 

it does not foreclose EPA's ability, in addition to the 

retroactive application of BACT and other requirements of the PSD 

program, to pursue enforcement where the Agency believes that the 

initial minor source permit was a sham. EPA will limit its 

activity to requiring application of 40 CFR 52.2l(r) (4) only for 

the cases where a source legitimately changes a project after 

finding that the operating restrictions which were taken in good 

faith cannot be complied with. Whether a source has acted in 

good faith is a factual question which is answered by available 

evidence in the particular case. 
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2. Sbam permits are not allowed by the definition of 

potential to emit: 40 c.F.R. §§52.2l(b) (4), 

51.165(a) (1) (iii), 51.l66(b) (4). 

The definition of potential to emit enables sources to 

obtain federally enforceable permits with operational 

restrictions as a means of limiting emissions to minor source 

levels. However, implicit in the application of these 

limitations is the understanding that they comport with the true 

design and intended operation of the project. 

3. Sham permits are not allowed by the Clean Air Act 

2.31 

Parts c and D of the Clean Air Act exhibit Congress's clear 

intent that new major sources of air pollution be subject to 

preconstruction review. The purposes for these programs cannot 

be served without this essential element. Therefore, attempts to 

expedite construction by securing minor source status through the 

receipt of operational restrictions from which the source intends 

to free itself shortly after operation are to be treated as 

circumvention of the preconstruction review requirements. 
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B. Guidelines for determininq when minor source construction 

permits are shams. 

EPA's determination that a purportedly federally enforceable 

construction permit is a sham is made based on an evaluation of 

specific facts and evidence in each individual case. The 

following are criteria which should be scrutinized when making 

such a determination: 

l. Filing a PSD or nonattainment NSR permit application 

If a major source or major modification permit application 

is filed simultaneously with or at approximately the same time as 

the minor source construction permit, this is strong evidence of 

an intent to circumvent the requirements of preconstruction 

review. Even a major source application filed after the minor 

source application, but either before operation has commenced or 

after less than a year of operation should be looked at closely. 

2. Applications for funding 

Applications for commercial loans or, for public utilities, 

bond issues, should be scrutinized to see if the source has 

quaranteed a certain level of operation which is higher than that 

in its construction permit. If the project would not be funded 

or if it would not be economically viable if operated on an 
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extended basis (at least a year) at the permitted level of 

production, this should be considered as evidence of 

circumvention. 

3. Reports on consumer demand and projected production 

levels. 

2.31 

Stockholder reports, reports to the Securities and Exchange 

Commission, utility board reports, or business permit 

applications should be reviewed for projected operation or 

production levels. If reported levels are necessary to meet 

projected consumer demand but are higher than permitted levels, 

this is additional evidence of circumvention. 

4. Statements of authorized representatives of the source 

regarding plans for operation. 

Statements by representatives of the source to EPA or to 

state or local permitting agencies about the source's plans for 

operation can be evidence to show intent to circumvent 

preconstruction review requirements. 

Note that if a determination is made that a permit is a 

"sham" for one pollutant and, therefore, the source is a major 

source or major modification, the permit may possibly still 

contain valid limits on potential to emit for other pollutants. 
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In such caaea, the entire source must still qo throuqh new source 

review, dUring which, for PSD review, all pollutants for which 

there is a net significant increase must be analyzed for BACT. 

In nonattainment new source review, new sources must have LAER 

determinations only for pollutants for which they are major. 

Major modifications, however, must have LAER determinations for 

all nonattainment pollutants emitted in significant amounts. If 

the valid limits in a partially void minor source construction 

permit keep certain pollutants below siqnificance levels, then 

those pollutants would not have to be analyzed for BACT or LAER. 

However, if a source or modification is determined to be major 

for PSD or NSR because part of its minor permit is deemed void, 

it would have to undergo BACT or LAER analysis for all 

siqnificant pollutants. 

VI. Enforcement Procedures 

This guidance has discussed permit conditions which will 

leqally restrict potential to emit, shielding a source from the 

requirement to comply with major new source permittinq 

regulation•. Failure by a permittinq aqency to adhere to these 

quidelines may result in a permit that does not legally restrict 

potential to emit, thereby subjecting a source to major new 

source review. If that source has not qone through 

preconstruction review, it is a significant violator of the Clear 

Air Act and is subject to enforcement for constructing or 
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modifying without a major new source permit. 

The enforcement options available to EPA in these situations 

include administrative action under §§167 or llJ(a) (5) of the Act 

or federal judicial action under§§ 113(b)(2), 113(b}(5), 113(c), 

or 167. Which enforcement option is selected depends on the 

facts of the particular situation. (See July 15, 1988 CJUidance 

on EPA Procedures for Addressing Deficient New Source Permits.) 

VII. Examples 

The following examples are provided to illustrate the type 

of permit restrictions which would and would not legally limit 

potential to emit to less than major source thresholds. These 

examples are provided for purposes of clarifying the potential to 

emit and averaging time guidance only. They are not intended to 

reflect all the permit conditions necessary for a valid permit. 

Specific test methods, compliance monitoring and recordkeepinq 

and reporting requirements are necessary to make permit 

limitationa enforceable as a practical matter. The use of 

examples where averaging times are the longest times all~wed 

under EPA policies is not intended to necessarily condone the 

selection of the longest averaging times: averaging times should 

in practice be as short as possible. 
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1. IJ.'lla minor source construction permit for a boiler 

contains the followin9 restrictions: 250,000 9al fuel/month: 

o.st s fuel: 8000 hours/year. 

These conditions are federally enforceable production and 

operation limits, but do not limit potential to emit because one 

of them does not meet EPA policies on enforceability as a 

practical matter. The avera9inq time for hours of operation, one 

of the operational limits necessary to restrict emissions to less 

than 250 tpy, exceeds a monthly or rollin9 yearly limit. If, 

instead of 8000 hours/year, the hourly restriction were stated as 

666 hours/month, the permit would serve to keep the source a 

minor source, assuming the permit contains appropriate 

recordkeepinq provisions. 

2. A waferboard plant which has the physical capacity to 

emit over 300 tpy of carbon monoxide in the absence of usinq 

specific combustion techniques has the followinq permit 

restriction as the sole emission limitation: 249 tpy. 

Thia does not limit potential to emit since an operational 

or production restriction is necessary for the source to be 

restricted to 249 tpy. The permit must contain a restriction on 

hours of operation or capacity utilization which, when multiplied 

by the maximum emission rate for the CO sources at the plant, 

results in emissions of 249 tpy. Additionally, while the 
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emission (J,ait alone cannot restrict potential to emit, the 

emission Iiait is unenforceable as a practical matter since it is 

limited on an annual basis. The permit should contain a short 

term emission limit (in addition to the annual emission limit), 

consistent with the compliance period or parameter in the 

applicable test method for determining compliance. 

3. A small scale rock crushing plant that cannot emit more 

than 240 tpy under maximum operation without controls (including 

plant-wide particulate emissions from transfer and storage 

operations) has the following permit restriction as the sole 

emission limitation: 240 tpy particulate matter. 

Since no operational limitations are necessary for the 

source to emit below 250 tpy, no operational restrictions need be 

in the permit to limit potential to emit. However, although this 

is not a major source, the state agency should express the 

emission limit in this permit as a lb/hour measure or gr/dscf so 

that it will be enforceable as a practical matter. 

4. A plant consisting solely of a small rock crusher has 

the following permit restrictions: o.os lb gr PM/dscf; fabric 

filter must be employed and maintained at 99' efficiency. 

Assuming that maintaining the fabric filter at 99t 

efficiency will result in emissions of less than 250 tpy, this 
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permit would limit potential to emit if it also contained either 

l) parameters that allowed the permittinq aqency to verify the 

fabric filter's operatinq efficiency or 2) a requirement to 

install and operate continuous opacity monitors (COMs) and a 

specification that COM data may be used to verify compliance with 

emission limits. Note that if this second alternative were 

adopted, it would not be necessary to require that the fabric 

filter be maintained at 99l efficiency. 

To determine potential to emit, the efficiency rate of the 

fabric filter would be multiplied by the maximum uncontrolled 

emission rate, the maximum number of operating hours and maximum 

throughput capacity since there are no other operating or 

production limits. However, the efficiency rate of the fabric 

filter would not be enforceable as a practical matter unless 

there were an enforceable means to monitor ESP performance on a 

short term basis. The two alternatives mentioned above would 

satisfy this requirement. 

5. A surface coating operation has the capability of 

utilizing 15,000 qal coating/month, with the following permit 

restrictions: 3.0 lb VOC/gal coating minus water: 20.5 tons 

voe/month: monthly voe emissions to be determined from records 

of the daily volumes of coatings used times the manufacturers 

specified voe content. 
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Thi• does not limit potential to emit since the source has 

the phyaieal capacity to exceed 250 tpy of voe, and the permit 

does not contain a production or an operational limitation. A 

monthly limit on gallons of coating used which when multiplied by 

3.0 lb/gal equates to less than the 250 tpy threshold (.!L.S.L 

13,500 gallons/month), with appropriate recordkeeping, would 

generally be necessary to limit potential to emit. If, however, 

the permitting agency determines, due to the wide variety of 

coatings employed and products produced, that restrictions on 

operation or production are not practically enforceable, then the 

above emission limits could restrict potential to emit if there 

are requirements that the source calculate emissions daily, and 

keep the appropriate records. 

If the source.·was alternatively to meet the 20.5 ton/month 

limit by employing add-on controls, the permit would need to 

contain an operational limit, such as the requirement to install 

and operate an incinerator at 99t efficiency. A requirement to 

monitor incinerator efficiency (either directly or indirectly via 

temperature monitoring for example), and appropriate 

recordkaeping requirements to verify compliance with each of the 

permit conditions would also be necessary to make the permit 

conditions enforceable as a practical matter. Note, however, 

that in the case where add-on controls are employed, the source 

may be able to meet a shorter term emission limit than the ton 

per month figure. 
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VIII. conclusion 

We hope this guidance will help EPA Regions identify sources 

which have the potential to emit major amounts of an air 

pollutant which will subject those sources to the requirements of 

preconstruction new source review. Every source which is 

subject to these requirements but has not obtained a major new 

source permit should be seriously considered for enforcement 

action. 
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The Fjrst Circuj~ Court of Appeals has issued a decision 
which. in resounding terms, upholds the rules governing 
applicability of PSD to major modifications under the Clean Air 
Act. In ~"1e~t_o ~,tc~n Cement_ .~9·, Inc. v. EPA, No. 89-1070 (slip 
op. Oct. 31. 1989) (copy attached), the court affirmed EPA's 
position that when a company makes a "physical or operational 
change" at an. existing facility, there is a "major modification" 
subject to PSD review if a comparison of ~~~ual emissions before 
the change with potenti~l emissions thereafter shows a 
"significant net increase." Essentially. the court embraced our 
view that alterations ar a plant provide an economic incentive to 
increase production, and must undergo PSD review unless the 
company agrees to limit its actual emissions to current levels. 
The facts of the case and the court's holdings are summarized 
below. 

Puerto Rican Cement planned to convert cement kilns"from a 
"wet" process to a "dry~ process. Overall production capacity 
would have increased, but because the new process was inherently 
less polluting, both total potential emissions and emissions per 
unit of production would have decreased. Nevertheless, because 
the plant had operated at 60% capacity in recent years, a 
comparison of actual emissions before the conversion with 
potential emissions thereafter showed a significant increase. 
The PSD regulations provide that a physical or operational change 
is subject to review as a major modification if there will be a 
significant net increase in actual emissions. However, because 
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actual emissions cannot be predicted before the modification 
occurs, the rules also provide that where a source has not begun 
"normal operations," its actual emissions are assumed to be its 
potential to emit. See, e.g., 40 C.F.R. § 52.21(b) (2) (i). 
(b) (3), (bl (21) (i), and (b) (21) (iv). Reqion II advised the 
company that potential emissions would be considered here, 
because the modified unit had not yet begun normal operations. 
Hence. th~ Reqion found, PSD would apply because there would be a 
~1gnif)l:ant net increase (taking contemporaneous increases and 
decreases into account). The co~pany then sought review in the 
court of appeals 1 

The court he}d first that E~A's ''actual-to-potential" method 
of measuring emissions increases where an emissions unit has not 
begun norma~ operations :s consistent wit~ the terms of the 
regulations themselves and with the preamble. See slip op. at 
13-16. The court also found that it was proper for EPA to apply 
this calculus to modified units as well as to new units. See 
slip op. at 19. 

Second, t~e court re]ected the company's argument that EPA's 
position would suppress the development of newer, less-polluting 
facil1ties. accepting iustead ~PA's rationale that modifications 
provide an economic i~centive to increase production, and hence, 
emiss\ons: 

(the) company argu~s that EPA's interpretation .. 
makes little sense DP.cause it would significantly 
discourage the Co~pany, and others like it, from 
installing more ef f.icient machinery that, at any 
production level, emits significantly less pollution. 
But we cannot ag~ee. EPA has simply taken account of, 
and given contr0:'1ng weight to, a different 
consideration: t~e fact that a firm's decision to 
Jntroduce new, more efficient machinery may lead the 
firm to decide to i~crease_the level of _p_ro~uctio~, 
with the result that, despite the new machinery, 
overall emissions will increase. 

S1ip op. at 16 (emphasis in original). 

1 However, the parties also agreed that if EPA were upheld, 
Puerto Rican Cement would accept federally enforceable 
operational restrictions on its potential to emit, such tha~ 
there would be no net increase, and no PSD coverage. 
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Third, the court ruled that the provision in the. PSD 
regulations that excludes emissions increases due to increased 
production rates or hours of operations (see, e.g., 40 C.F.R. § 
S2.2l(b) (2) (iii) (f)) does not apply where those increases are 
linked to a physical or operational change. The company had 
argued that under this provision. it could increase production at 
its 9~q kilns to 100 percent of capacity, and snould also be 
allowed to do so with the more effici~nt kilns. The court 
rejected this claim, pointi-,g to t:1e :;ta: ute's f..Jcus on 
"construction" of facilities (see sect~on i69(2) (C)), and to ''a 
prediction that. as a q··n~r~: ~u:e, new ~uilding will more likely 
lead to increased erniss.ons levels." Co~sequently. the court 
found no c.n1tradictio:1 ·::, ... -twc-1:::.1 a:i.lowi:1q increased output at 
existing facilities t0 avn~d review while subjecting increased 
output of new capacity ~0 ?SD coverage. Slip op. at 18-19.2 

The issues addresse~ in ?qe~~.Rican Cement are among those 
still pending before t~~ Seventh Circuit in Wisconsin Electric 
~.Q!!!!' Co. v. ~eillY.. :~os. 88-3264 and 89-1339 ("WEPCO"). We have 
advised that court of ~~- First Circuit decision, which should 
have a favorable impact ~or us. 

The! Pu~;:,t~ Rj_9_~n •." .:i:I~~ :- ~C!cision is a ringing endorsement of 
an important facet o~ ~~A's recent activist ~osture on PSD 
issues. It can be reac as a yreen light for the Agency to 
proceed to rigorous:y ~·~~Y new source requirements to a broad 
range of physical or ~?0rat1onal changes at existing facilities 
where the changes prov-_·i'? an economic incent1ve that mig_ht 
result in increased er.:ssions. However, there are many potential 

2 ln addition, the .·n1..:.rt found that an isolated prior 
inconsistent interpretar.1on of EPA's applicability rules did not 
invalidate the Agency's de~ermination as to Puerto Rican Cement. 
Slip op. at 19-22. Also. t~e court upheld EPA's interpretation 
that the time period for calcu:ating "contempora~eous" emissions 
increases and decreases runs backward from the commencement of 
construction on the particular change, not from the time the 
company sought a nonapp~icability determination from EPA. Slip 
op. at 24-26. Finally. the court rejected Puerto Rican Cement's 
attempt to gain judicial review of the lawfulness of the PSD 
regulations themselves. The First Circuit noted that under 
section 307(b) (1), challenges to nationally applicable 
regulations may be lodged only in the District of Columbia 
Circuit, and that such a challenge is still pending in Chemical 
~fr~. _ASS'Jl v. ~PA, No. 79-1112. 
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pitfalls to the Agency's approach. This case and the upcoming 
ruling in the WBPCO case thus underscore the need for EPA to 
address in a comprehensive manner the various PSD applicability 
issues that have arisen in the last year or so. They also 
increase the likelihood that industry petitioners will attempt to 
revive Exhibit B of the settlement agreement in ~~emical 
Manu_tacturers Association v. EPA, No. 79-1112 (D.C. Cir.). Under 
that long-dormant agreement, EPA p~edged to propose and take 
final action on revisions to the new source review regulations 
that would replace the actual-to-potent~al calculus with an 
applicability system ~ased on changes in potential emissions. We 
are preparing a memorandum for Mike Shapiro on all of these 
issues, and hope to brief ~~m on them in the near future. 
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BREYER, circuit Judge. The Puerto Rican Cement co. 

(the "Company") wishes to build a new cement kiln, replacing 

older kilns that it now operates at about 60 percent of their 

capacity. If operated to achieve about the same level of 

production, the new kiln will pollute far less than the older 

kilns; but, if the Company operates the new kiln at 

significantly higher production levels, it will emit more 

pollutants than did the older kilns. The Environmental 

Protection Aqency, notinq that it is possible that the new 

kiln will produce more pollution, has held that the Company 

cannot build it without obtaining a special kind of EPA 

approval, required when one wishes to "construct" a "major 

emitting facility" in a place where the air is particularly 

clean. (The facility must meet "prevention of significant 

deterioration" ("PSD") requirements. §n 42 u.s.c. § 7475.) 

The Company appeals. We find that EPA's determination is 

lawful. 

I. 

Background 

1. Factual: The Company• s cement plant contains six 

kilns, which produce a fine powder called "clinker.• In 1987 

the company decided to convert Xiln No. 6 from a "wet," t · a 

"dry, 11 cement-making process, and to combine that kiln with 
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Kiln No. -:3-. At that time, Kilns 3 and 6 were operatin9 at 

about 60 percent of their combined capacity, producin9 about 

424,000 tons of clinker per year. The converted kiln would 

have a total capacity of 961,000 tons of clinker per year, or 

about 35 percent mo~e than the 705,000 ton capacity of Kilns 

3 and 6. At any qiv~ level of production, the new kiln would 

emit less air pollutin9 substance than the two older kilns 

combined, and would use less fuel to boot. However, if the 

company decided to operate the new kiln close to its capacity, 

it mi9ht produce both more clinker and more pollution than the 

old kilns produced when operated at 60 percent of their 

capacity. In particular, information submitted by the Company 

su99ests the following: 

-3-
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Pounds of Emissions per Ton of Clin)cer Produceci 

Old (Net) Process 
New (Dry) Process 

4.9 
2.6 

S02 

6.32 
4.01 

Fig. 1: Comparative Emissions Rates 

PM 

0.234 
0.133 

Tons of £missions Per Year 

NO. S02 Pll 
Old (Wet) Process 

/Actaal (operated at 1100 13CO ., .. 
abcut 60t of capacity) 
/Potential 1745 2230 82.6 

New (Dry) Process 
/Actual 578 850 28.2 

/Potential (operated 1250 1927 ••• o 
at full capacity) 

Fi9. 2: comparative Emissions Amounts 

These charts show the rate and amount of emissions of three 
pollutants: nitr09en oxides, sdlfur dioxide, and particulate 
matter. The "Actual• rate of production is the average rate 
for Kilns 3 and 6 for the years 1985-86, or 424,000 tons; the 
"Potential• rate equals 705,000 tons of clinker per year for 
the old V9t process and 911,000 tons of clinker per year for 
the new ~ process. The emboldened numbers are those used 
by EPA in camparing actual emissions of the old kilns with 
potential emissions of the proposed new kiln. The charts aake 
clear that emissions will increase only if the company 
operates the new kiln at significantly hi9her production 
levels. 
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~. 14qal: Since the cement plant is located near 

Ponce, Puerto Rico, where the air quality is better than 

national ambient air quality standards, new construction ia 

subject to PSD provisions contained in Part c of Title I of 

the Clean Air Act. ~ 42 u.s.c. §§ 7470-7479. That part of 

the Act says that •[njo major emitting facility ••• maY be 

constructed in any [such] area• without various specified 

studies, reviews, demonstrations of compliance with certain 

substantive standards, and the issuance of a pel'Jlit. I.ma 42 

u.s.c. t 7475 (emphasis added). The Act defines •major 

emieting facility" as a •stationary source[) of air 

pollutants,• includin9 Portland Cement plants that • .. it, or 

have the potential to emit, one hundred tons per year or aore 

of any air pollutant" (such as the facilities at iaaue hare). 

42 u.s.c. I 7479(1). It defines •construction• to include 

"modification," which it says 

means any physical change in, or cha~a 
in the method of operation of, a 
stationary •ourca which incraaaea the 
amount of any air pollutant emitted by 
aucb aourca or which reaul ts in the 
-isaion of any air pollutant not 
pravioualy emitted. 

42 u.s.c. II 741l{a)(4), 7479(2) (C). The Act also provides 

that EPA itself must review the construction proposal and 

-s-
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provide • necessary approvals where, as here, ·-- no EPA-
....... 

approved .-•state implementation plan" is in effect. ba 42 

U.S.C. § 7478i 40 C.F.R. 52.21(a). 

Because the permitting process is costly and time

consuming, EPA has developed an informal system for 

determining whether or not a particular construction proposal 

does, or does not, fall within the scope of the PSD permit 

law. If EPA decides that PSD review is unnecessary, it issues 

a "non-applicability determination• (known as a "NAD•). 

3. Proceedings: On July 9, 1987, the company asked 

EPA for a NAD. It submitted information to EPA over an eight

month period. On August 30, 1988, EPA denied the Company the 

NAD. The Company has appealed EPA's determination to this 

court. Subsequent to the docketing of this appeal the Co•pany 

and EPA agreed that, if the Company loses this· appeal, it will 

operate its new facility at a sufficiently low capacity to 

prevent any actual increase in emissions levels. BPA will then 

issue a NAD, ...,.40 c.r.~. 52.21(b)(4) (federally anf~rcaa.ble 

limitations on eaisaions will be taken into con•ideration in 

determinfDJ. •potential to emit•), but the Coapany will lose .. 
its rigldf-=1:0 ask for a PSD permit, thereby givin9 up tbe 

possibility of obtaining EPA's approval for an increase of 

emissions. 
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II. 

Jurisdiction 

The Company can appeal the EPA's decision denyinq 

a NAO only if that decision is a "final action of the 

administrator." 42 ·.u.s.c. § 7607 (l:J) (1): Si(. s u.s.c. I 704 

(specifyinq actions · reviewable under the Administrative 

Procedure Act). As other courts have recoqnized, !U Hawaiian 

Elec. Co. v. lfA, 723 F.2d 1440, 1442-44 (9th Cir. 1984), one 

miqht question the "finality" of such a decision either l) 

because the aqency must take further action to obtain an 

enforceable order (a problem of "ripeness"), or 2) because the 

Company can take further administrative steps (.i.a..§..:., it can 

invoke the PSD review process) and thereby perhaps obtain the 

permission to build that it seeks (a problem of "exhaustion 

of administrative remedies"). 

The first of these problems -- that of "ripeness• -

- is not particularly serious here. Even thouqh the NAD 

denial does not, by itself, order the Company to refrain from 

buildin9 (EPA would have to bring an enforcement action to 

stop the Caapany from buildinq, see 42 u.s.c. § 7477), it is 

well established that •ripeness" turns not upon such formal 

considerations, but rather upon such functional considerations 

as "the fitness of the issues for judicial decision and the 

·-1-
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hardsbtp to the parties of withholdin9 court consideration.• 

Abbott laboratories v. Gardner, 387 U.S. 136, 149 (1967). 

(But compare Justice Brandeis' now-outdated description of 

finality in United States v. t,os Angeles & Salt take R.R. Co., 

273 U.S. 299, 309~310 (1927)). Here, the EPA's position on 

the le9al questian (of PSD applicability) is final and 

authoritative: court review will not "deprive the agency of 

the opportuity to refine, revise or clarify the • • • matter 

at issue.• Roosevelt Campobello Int'l Park Comm'n v. EE&, 684 

F.2d 1034, 1040 (lst Cir. l982). Moreover, the fact-based -
record makes the leqal issue "sufficiently concrete" to perai~ 

a court• s focused attention. Id.... At the same time, to 

withhold review would work considerable hardship on the 

company, forcin9 it either to abandon its buildin9 plans, to 

compromise them by a9reein9 to emissions limitations, or to 

en9a9e in a lonq, costly PSD review process. Under these 

circumstances, we consider the issue sufficiently "ripe.• ~ 

Abbott Lab9ratories,. 387 o.s. at 148-49; Hawaiian Elec. co., 

723 P.Jtl at 1443. ~ Rgoseyelt, 684 P.2d at 1040 (issue not 

"ripel'.llbere aCJency may well take l8CJ&l action that would moot 

the controversy), 

The second problem is more serious. The Coapany, 

in a sense, may not yet have "exhausted" its agency remedies: 
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in primW- it could, by following the PSD review procedures, 

possibly obtain from EPA permission to build the new kiln and 

to operate it at whatever levels it wishes. Of course, it is 

most unlikely that EPA, in the process, will reverse its 

determination that ~SD review applies to the kiln. But, that 

fact does not end th~ matter, both because the Company may 

obtain a form of building permission and because the Supreme 

Court has held that an •interlocutory" agency decision may not 

be sufficiently "final• to warrant review. 'l'he Court held 

that a roughly anal09ous type of aqency decision -• a Federal 

Trade commission decision to initiate an expensive, ti.lie 

consuming agency proceeding against a company -- was 

"interlocutory• and not •final" for review p~ses despite 

the •substantial burden• that forced participation in tblL 

administrative proceeding would impose upon the company. m: 
v. Standard Oil Co., 449 o.s. 232, 244 (1980). And, in ao 

holding, the Court noted that ••the expanse and annoyance of 

litigation ia •part oi the social burden of living under 

gavernmant. •• • StlOd•rd Oil, 449 o.s. at 244 (quoting 

Petrolmtf»mloratipn. Inc. v. Public service cpmm•n, 304 u.s. 

209, 222'(1938) (quoting Bradley LUJlber Co. v. l!lill, 84 P.2d 

97, 100 (5th Cir. 1936))). 

-9-
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.llbile we recognize the possible analOCJY to standard 

Qil, we also recOC)llize that legal doctrines concerning 

"finality," particularly those related (closely or distantly) 

to "exhaustion of remedies," are riddled with exceptions. 

l!Ul, ~' 4 K. Davis, Adpainistrative I.aw Treatise I 26:1, at 

414 (1983) (The doct~ine that administrative remedies must be 

exhausted is "false almost as often as [it is] tnie.•). We 

believe this is a case to apply the exception, not the rule. 

First, the leqal question at issue the 

applicability of PSD review -- is plainly separable fro., and. 

tberefore collateral to, all the matters that the agency would 

consider in a PSD review itself. The collateral nature of the 

issue diminishes the likelihood that further agency 

proceedings will make it unnecessary for a court to decide the 

issue (as does the fact that PSD review cannot give the 

Company precisely what it wants without a few conditions, such 

as a use of "best available• anti-pollution technology, that 

it may not want). :in, JL,.L 1 City of New York v. Heckler, 742 

P.2d 729, 736-37 (2d Cir. 1984) (court may waive statutory 

exhaustian requirement when factors such as collaterality, 

futility, and irreparable harm indicate waiver would be 

appropriate), aff'd, 476 U.S. 467 (1986): XU•bn•r v. 

Schweiker, 717 F.2d 813, 822-25 (Jd Cir. 1983) (Becker, J., 
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concurrini) (judicial waiver of statutory exhaustion 

requirement appropriate when unexhausted claim substantially 

collateral, agency has taken final position on claim, and 

requiring exhaustion would cause substantial hardship), 

vacated, 469 U.S. 977 (1984) (remanding case for 

reconsideration in light of new statute). 

Second, the agency itself can waive "exhaustion" 

requirements. See Mathews v. J2ill., 426 U.S. 67, 76-77 (1976); 

Mathews v. Eldridge, 424 U.S. 319, 328 (1976): Duaan v. 

Ramsay, 727 F.2d 192, 194 (1st Cir. 1984). The EPA here has 

created an administratively separate agency decision making 

process for granting or denying NADs. The EPA has agreed with 

the Company to grant a NAD if and only if the Company not only 

promises not to increase emissions but also promises not to 

seek permission, through the PSD process, to increase 

emissions levels. And, the EPA has not raised any objection 

to our reviewing this case. We therefore find a waiver of 

whatever exhaustion requirements might otherwise apply. 

T09ether these considerations mean that, whether one 

views the atatutory "finality" problem through the lens of 

"ripeness,• of "exhaustion of remedies," or of "interlocutory 

decision," the EPA determination before us is sufficiently 

"final" to warrant review under 42 u.s.c. § 7607(b) (1). in 

-11-
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c,.. 
Hawaiiag llec. Co., 723 F. 2d at 1442-44 (holdinq that the 

determination that a proposed change is a "major modification" 

requiring PSD review is a "final action" under§ 7607{b)(l)), 

III. 

The Merits 

A. 

Interpreting EPA's Regulations 

The statute applies its PSD requirements to the 

Company's proposed modification of its kilns only if the 

modification will "increase[] the amount of any air pollutant 

emitted." 42 u.s.c. §§ 7411(a)(4), 7479(2)(C). In deciding 

whether or not the kiln conversion would result in such an 

increase, EPA calculated the actual historical amount of 

pollutants that Kilns 3 and 6 emitted in the past (which, 

under the regulations, equals the average emissions over the 

past two years,.§§§ 40 C.F.R. § 52.21(b) (21) (ii)) and compared 

that with the amount of pollutants that the converted kiln 

would be cap1ble of emi ttinq in the future. Since the company 

operated the kilna at only 60 percent of their capacity in 

1985-81, the new kiln, thouqh cleaner and more efficient, is 

obviously ;apable of emittinq significantly more pollutants. 

The Company argues that the EPA's application of 

this "actual/potential" method of measurement to its proposed 
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kiln •o«\tlfeation represents an improper, arbitrary, and 

contradictory interpretation of EPA's own requlat.ions. After 

readinq the requlations themselves, we disaqree. 

First, the languaqe and expressed intent of t.he 

regulations both support EPA• s interpret.at.ion. The 

regulations provide that a "major modification,• subject to 

PSD review, includes "any physical chanqe in or change in the 

method of operation of a major stationary source that would 

result in a siqnif icant net emissions increase of any 

pollutant • " . . 40 C.P.R. S S2.21(b)(2)(i) (emphasis 

added). They 90 on to define •net emissions increase• aa th• 

amount by which the •sum of • • • any increase in actual 

emissions• (plus or minus other •contemporaneous• changes in 

emissions) "exceeds zero.• 40 C.P.R. § 52.2l(b)(J) (ampbaaia 

added). And, most importantly for present purposes, they 

define the words •actual emissions• in a special way. 

They state that 

n [a]ctual emissions• means the actual rate 
of emissions of a pollutant from an 
emissions unit, as determined in 

c:!!:"1Tv,Wfle1::~;qraphs • Cii> 

40 c.F.R. t 52.2l(b)(21)(i) (emphasis added). Paragraph (ii) 

says that 

[ i] n qeneral, actual emissions as of a 
particular date shall equal the avaraqe 

-13-
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rate, in tons per year, at which the unit 
actually emitted the pollutant durinq [the 
precedinq] two-year period. 

40 C.F.R. § 52.2l(b)(2l)(ii). But, paraqraph (iv) adds that 

Cflor any emissions unit which has not 
begun normal operations on the particular 
date, actual emissions shall equal the 
potential to emit of the unit on that 
date. 

40 C.F.R. § 52.2l(b)(2l)(iv) (emphasis added). The 

regulations also define "emissions unit" to include "any part 

of a stationary source which . • • would have the potential 

to emit any pollutant." 40 C.F.R. § 52.2l(b) (7) (emphasis 

added). 

The Company's proposed modified kiln is "part of a 

stationary source" and it has the "potential to emit" a 

pollutant. 40 C.F.R. § 52.2l(b)(7). EPA considered it to be 

an "emissions unit which has not begun normal operations." 

40 C.F.R. § 52.2l(b) (21) (iv). It therefore counted as its 

"actual emissions," the modified kiln's "potential to emit" 

pollution, isl.a., namely, in the case of so2, 1927 tons per 

year. bA p. 4, supra. It counted the "actual emissions" of 

the axiatinq kilns as "the average rate • • • at which" they 

"actually emitted the pollutant durinq the [precedinq] two 

year period," 40 C.F.R. § 52.2l(b)(2l)(ii), namely, in the 

case of so2, 1340 tons per year. ~ p. 4, supra. It 
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therefore 91:Dd an increase in what the requlationa call 

"actual emissions" (1927 minus 1340 equals 587 tons per year) • 

And, after setting off allowable contemporaneous changes, it 

found that the net increase was significantly greater than 

zero. ~ 40 C.F.R. §§ 52.21(b) (2) (i), 52.21(b) (3) (i). 

EPA's application of its requlation to the facts of 

this case complies with the expressed intent of the 

regulation's writers as well. In a preamble to the 

regulation, EPA says that, when calculating whether a physical 

change will brinq about a significant net increase in 

emissions, "the source owner must [first] quantify the amount 

of the proposed emissions increase. This amount will 

qenerally be the potential to epit of the new or modified 

unit." 45 Fed. Req. 52,677 (emphasis added). 

In considerinq the lawfulness of an aqency's 

interpretation of its own requlations, courts often qive that 

interpretation "'controlling weiqht unless it ia plainly 

erroneous or inconsistent with the regulation.•• Uclall v. 

Tallman, 380 u.s. 1, 16-17 (1965) (quoting Bgwles v. Seminole 

Rock & Sane& Co., 325 U.S. 410, 414 (1945)); accord Dgngyan v. 

A. Amorello i Sons. Inc., 761 F.2d 61, 63 (lst Cir. 1985). 

In this case, EPA needs little help from this principle; for 
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both laJll!IUa9e and expressed purpose indicate that EPA applied 

the reCJUlations properly. 

Second, the Company arques that EPA' s interpretation 

of the reC)Ulation is arbitrary -- that the interpretation 

makes little sense;because it would significantly discourage 

the Company, and others like it, from installing more 

efficient machinery that, at any production level, emits 

significantly less pollution. But we cannot agree. EPA has 

simply taken account of, and given controlling weight to, a 

different consideration: the fact that a firm's decision t.S 

introduce new, more efficient machinery may lead the firm t~ 

decide to increase the level of production, with the result 

that, despite the new machinery, overall emissions will 

increase. Indeed, EPA points out that a firm introducing such 

machinery can escape PSD review simply by promising that it 

will ensure its actual emissions do not in fact increase (that 

is, by promising that it will not run the machinery at such 

a rate as to create an actual increase in emissions levels.) 

iJlA 40 C.P.R. 52.~1(b)(4) (federally enforceable physical or 

opera~lonal limitations which effect emissions will be taken 

into consideration in determining "potential to emit"). 

One can ima9ine circumstances that might test the 

reasonableness of EPA's reCJUlation. An electricity company, 
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for exaapa9-, •iqht wish to replace a peak load generator -

one that operates only a few days per year -- with a new peak 

load qenerator that the firm could, but almost certainly will 

not, operate every day. And, uncertainties about the precise 

shape of future electricity peak demand might make the firm 

hesitate to promise EPA it will never increase actual 

emissions (particularly since EPA insists, as a condition of 

acceptinq the promise and isauinq the NAD, that the firm also 

promise not to apply for permission for an actual increase 

under the PSD review process). Whatever the arquments about 

the. "irrationality" of EPA's interpretation in such 

circumstances, however, those circumstances are not present 

here. The Company is not interested in peak load capacity; 

it operated its old kilns at low levels in the past; its new, 

more efficient kiln might give it the economic ability to 

increase production; consequently, EPA could plausibly fear 

an increase in actual emissions were it to provide the NAD. 

Thus, this seems the veey type of case for which the 

requlations quoted above were written. We can find nothinq 

arbitrary or irrational about EPA applyinq those requlationa 

to the Company's proposal. 

-11-
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Finally, the Company points to another requlation 

with which, it arques, EPA's interpretation conflicts. That 

regulation says that 

a physical change or change in the method 
of operation shall not include . • • an 
increase in the hours of operation or in 
the production rate. 

40 C.F.R. § S-2.2l(b) (2) (iii) (f). The Company notes that, 

given this requlation, it could increase production at its old 

kilns to 100 percent of capacity, thereby vastly increasing 

actual emissions~ why, it arques, should it not be peraitted 

to do the same by building a more efficient kiln and then 

increasing output? 

The answer to this question likely lies in the 

statute itself, for the statute refers to the "construction" 

of facilities, not to increased use of existing facilities. 

~ 42 u.s.c. § 7479(2)(C). It may also lie in a prediction 

that, as a general rule, new building will more likely lead 

to increased emissions levels. Regardless, there is no 

loqical contradiction in rules that, on the one hand, permit 

firms using existing capacity simply to increase their output 

and, on the other, use the potential output of Jl§K capacity 

as a basis for calculating an increase in emissions levels. 

And, we can find no policy conflict sufficiently serious for 

-18-



a court ~erride the policymaking authority that Congress 

has entrusted to the agency. 

B. 

Inconsistency 

The Company arques that EPA has interpreted its 

regulations inconsistently: it says that sometimes EPA has 

interpreted the words "emissions unit which has not begun 

normal operations" to include only new units, while here it 

has interpreted those words to include modified units as well. 

The company points to the well-established legal doctrine that 

an agency "'must either follow its own precedents or explain 

why it departs from them. ' " Shaw' s Supe;markets. Inc. v. 

filiBI, 884 F.2d 34, 36 (lst Cir. 1989) (quoting 2 K. Davis, 

Aciministrative I.aw Treatise f 8:9 at 198 (1979)). And, it 

argues that EPA has provided no explanation for any such 

departure here. 

We have examined the relevant agency materials that 

the parties have submitted, however, and va carmot find any 

significant conflict.. First, the more official BPA docuaents 

the Dl!ljlations and the written materials explaining them 

make .i-.r that EPA does mean to include •modified units• 

in the cateqory of units that have •not becJUn normal 

operations." The preamble to which we earlier referred, for 

-19-
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~le, says that the •amount of the proposed emissions 

increase• will "qenerally be the potential to emit of the new 

or modified unit. n 45 Fed. Reg. 52,677 (emphasis added). 

Second, a number of EPA internal memoranda concerning specific 

projects clearly follow this interpretation. Third, two or 

three internal memoranda and NAO letters are ambiquous about 

whether modified units are, or are not, included. Fourth, as 

EPA concedes, one HAD letter clearly contains a contrary 

interpretation. 

In our view, these materials do not show a 

significant, legally recognizable "conflict" within the aqency 

for two reasons. First, the "deviant" interpretation occurs 

but once. EPA materials written both before, and after, the 

deviant letter are consistent with its present interpretation. 

As the Fifth Circuit stated in l!l.RI v. sunnyland Packing co., 

557 F.2d 1157 (5th Cir. 1977): 

[O]ne swallow doesn't make a summer, and 
one inconsistent precedent does not 
entitle an agency litigant to demand that 
the [agency] ignore prior and subsenquent 
holdings which have followed a uniform 
approach. • • . [Plaintiff] must do more 
than point to a single potentially deviant 
precedent before the reviewing court can 
find such inconsistency in agency action 
as to constitute arbitrary treatment of 
litigants. 

-20-



sunnyland, .... , F.2d at 1160-61. Second, the NAO letters and 

internal memoranda were written by different regional 

administrators and division directors on different occasions. 

No large agency can guarantee that all its administrators will 

react similarly, or interpret 

throughout the United States. 

regulations identically, 

The purpose of the 

"consistency" doctrine in administrative law is not so much 

to assure that lower level officials will properly interpret 

an agency's well-established pre-existing policies as to 

prevent the agency itself from significantly changing those 

policies without conscious awareness of, and consideration of 

the need for, change. See, ~, Atchison. Topeka i Santa 

Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 808 (1973) 

(plurality opinion) (ground for departure from prior norms 

must be clearly set forth so that the reviewing court may 

understand the basis of the agency's action and judge the 

consistency of that action with the agency's mandate): Shay's 

Supermarkets, 884 F.2d at 41 (•Unless an agency either follows 

or consciously changes the rules developed in its precedent, 

those subject to the agency's authority cannot use its 

precedent as a guide for their conduct: nor will that 

precedent check arbitrary agency action.•): Cbisbql• v. 

Defense IDgistics Agency, 656 F.2d 42, 47 (3d Cir. 1981) 
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(obli9•"'9n to explain departures from precedent is an aspect 

of r8fllilrement that agency not act arbitrarily or 

capriciously); Miner v. ~. 663 F.2d 152, 157 (D.c. cir. 

1980) (agencies must explain departures from prior precedent 

because "'tbe Rule of Law requires that agencies apply tbe 

same basic standard.. of conduct to all parties appearinq before 

them'") (quoting Teamsters I.ocal Union 769 v • .HLBI, 532 F.2d 

1385, 1392 (O.c. Cir 1976)). The material we have described 

shows no such change in EPA policy. 

c. 

I.awfulness of the Regulations 

Tbe Company arques tbat EPA's requlations, insofar 

as they apply the "actual/potential" method to plant 

modifications, fall outside the scope of tbe statute's 

reCJUlation-writinq authority. However, judicial review under 

these circumstances is governed by 42 u.s.c. § 7607(b), which 

provides tbat "[a]ny petition for review [of the lawfulness 

of a regulation] shall be filed within 60 days from the date 

notice of [tba regulation's] promulgation • • • appears in 

the Pec:l•ral Register." 42 u.s.c. § 7607(b)(l). EPA 

promulgated the regulations in question in 1980, ~ 45 Fed. 

Reg. 52, 735 (1980); other parties have challenged their 

lawfulness in a suit filed in the court of Appeals for the 
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District o~JP!lWlbia, an Chemical Mfrs. Ass 1 n v. w, Ho. 79• 

1112 (O.C. Cir.). The Company has not tried to intervene in 

that suit (which is still pending). It seems obviously too 

late for the Company to mount an independent legal challenge 

here. ~Hawaiian Elec. Co., 723 F.2d at 1441 (holding that 

a challenge to another provision of 40 c.r.R. I 52.21 was 
-

untimely under 42 u.s.c. § 7607(b)(l)). 

Regardless, the reCJUlations in question apply to 

AD.X State implementation plan which has 
been disapproved with respect to 
prevention of siqnif icant deterioration 
of air quality in any portion of any State 
where the existing air quality ia better 
than the national ambient air quality 
standards. 

40 C.F.R. § 52.21(a) (emphasis added); .II§ 42 u.s.c. S 7478. 

The list of states changes as implementation plans are 

approved and disapproved; as of July 1, 1988, for example, 

provisions of § 52.21 were applicable to nwaerous states other 

than Puerto Rico. ~, .l.a.S.a.1 40 C.F.R. SS 52.144 (Arizona); 

52.270 (California); 52.382 (Connecticut); 52.499 (District 

of Columbia); 52.632 ,(Hawaii); 52.738 (Illinois); 52.793 

(Indiana) l- 52. 931 (Kentucky) : 52 .1116 (Maryland); 52 .1165 

(Massacbu .. t~); 52.1180 (Michigan); 52.1234 (Minnesota); 

52.1280 (Mississippi); 52.1529 (New Hampshire); 52.1603 (Nev 

Jersey)f 52.1689 (New York); 52.1884 (Ohio); 52.2178 (S~utb 
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Dakota); 52.2303 (Texas); 52.2451 (Virginia); 52.2497 

(Washington); 52.2581 (Wisconsin); 52.2676 (Guam); 52.2779 

(Virgin Islands); 52.2827 (American Samoa). These facts, in 

our view, mean that the rec;ulations are "nationally 

applicable" and also "based on a determination of nationwide 

scope or effect.• 42_ o.s.c. § 7607(b) (1). Hence, the statute 

requires the Company to challenge their lawfulness in the 

Court of Appeals for the District of Columbia; it cannot 

proceed in this court. lsi.L (challenges to nationally 

applicable rec;ulations must be brought in ·the District of 

Columbia Circuit; challenges to rec;ulations of only local or 

regional applicability may be brought in any appropriate 

circuit.) 

IV. 

Credit for "Contemporaneous• pecreases in EJlissions 

The rec;ulations, as we have previously mentioned, 

measure any increase in emissions by, first, calculating the 

"actual• increase in emissions, and second, offsetti11CJ any 

"contemporaneous" decrease in emissions, due, say, to other 

changes tae firm has made at the plant. bA pp. 13-15, supra. 

The Company undertook a coal conversion project in 1982-1983, 

which led to a siCJ?lificant decrease in emissions. The EPA 

refused to credit the Company with this decrease because, it 
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found, tb a. µraase was not •conteaporaneous" with the praaent 

proposed project. The Company now argues that the EPA i• 

wronq. 

The EPA's regulations, however, make clear that the 

coal project was not "contemporaneous." They say that a 

decrease is •contemporaneous• if it occurs between 

the date five years before construction 
on the particular change commences[,] and 
• • • the date that the increase from the 
particular change occurs. 

40 C.F.R. S 52.21(b)(3)(iii). Since construction on the kiln 

modification has not yet •commence[d]", and since 110re tban 

five years has passed since the coal conversion, the Campany 

cannot bring itself within this •contemporaneous• window. 'Ille 

company says that it filed its BAD application within five 

years of the time it converted to coal, but that fact is 

irrelevant; the regulation speaks of •coutructi0n on the 

[kiln] • change," not of an applicatiqn to uke the 

change. 40 C.F.R. I 52.2l(b)(J)(iii). And, the history of 

the regulation, referrillCJ to an alternative, shorter (three 

year) window •asured w!th respect to "the date an application 

was complae.,• makes clear that reference to a construction 

date (alonq with the longer five year window) was intended. 

~ 45 Fed. Reg. 6803 (1980) (soliciting comments on proposed 
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r8C)Ulat.... defining •contemporaneous• for purposes of 

offsetting emissions). 

Since the regulation is clear, since it does not 

count the 1982-83 coal conversion project as 

"contemporaneous," since the Company made no request of the 

agency to waive the rule, and since it cannot challenge the 
-

lawfulness of this "nationally applicable" requlation in this 

court, see pp. 22-24, supra~ 42 u.s.c. 7607(b)(1), we must 

reject its claim. 

For these reasgns. the petition for review is denie4 

and the order of the United States Environmental Protection 

Agency is affirmed. 
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2.33 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

January 8, 1990 
Clarification of "Secondary Emissions" as defined in 40 CFR 
52.2l(b)(l8). 
John Calcagni, Director, Air Quality Management Division 
Ken Waid, President, Waid and Associates, TX 

2.33 

(1) The definition of secondary emissions in the 1988 CFR at 40 
CFR 52.2l(b)(l8) is incomplete; the second sentence was 
inadvertently omitted by the Federal Register during 
revision. 

(2) Portions of the 1982 revisions to the PSD regulations have 
been vacated and remanded to EPA, including the way the 
Agency treats vessel emissions. Consequently, the August 7, 
1980, PSD regulations, with the exception of to and from 
emissions counting, shall apply to determinations on how to 
treat vessel emissions. Under the 1980 regulations, 
emissions from certain activities of a ship docked at a 
terminal may be considered terminal emissions. 

5 [Hard Copy]; 3.36 



2.34 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

2.34 

January 30, 1990 
Conment on Pennit Proposed by Indiana DEM for NIPSCO Bailly 
Generating System 
David Kee, Director, Air and Radiation Division, EPA Region 5 
Timothy J. Method, Asst. Conwnissioner, Indiana DEM 
The new control device and related improvements under the Clean 
Coal Technology (CCT) program at the NIPSCO Bailly generating 
station are not "major modifications 11 under NSR or "modifications 11 

under NSPS. The backup diesel generator is also not a major 
modification if operating limits are federally enforceable. If a 
source solely adds or enhances systems or devices whose primary 
functions are the reduction of air pollution, and are determined 
to be not less environmentally beneficial than any emission 
control system or device they replace, if any, such activities 
would not trigger new source requirements. 
4.47 [Hard Copy] 



2.35 

2.35 DATE: June 8, 1990 
SUBJECT: EPA's Revised PSD Applicability Determination in Response to 

Court's Remand Concerning the "Potential to Em;t" Concept 
FROM: William G. Rosenberg, Asst. Administrator for Air and Radiation, 

US EPA 
TO: John Boston, President, WEPCO 
DISCUSSION: This letter is EPA's revised PSD applicability determination in 

response to the remand by the US Court of Appeals of one issue 
advanced by EPA in the NSPS and PSD determinations for WEPCO. 
Traditionally, EPA has used an "actual-to-potential" method to 
calculate emissions increased for PSD purposes. The court 
instructed EPA to consider past operating conditions at a plant 
when addressing modifications that involve "like-kind 
replacement". This instruction, in essence, causes EPA to 
recognize a new subcategory of "like-kind replacements" under the 
"major modification" definition of EPA's NSR provisions. In these 
cases, EPA will use an "actual to actual" method, which involves 
projections based on historical capacity utilization, to calculate 
emission increases. 

CR: 4.48 [Hard Copy] 
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3.29 DATE: December 23, 1987 
SUBJECT: Opinion in U.S. v. Louisiana-Pacific Corooration, D. Colo., 

Interpreting Certain PSD Regulations 
FROM: Thomas L. Adams, Jr. 

Assistant Administrator for Enforcement and Compliance Monitoring 
TO: J. Craig Potter 

Assistant Administrator for Air and Radiation (ANR-443) 
DISCUSSION: This memo summarizes the October 30, 1987, opinion by Judge Arraj 

of the US District Court in Colorado regarding sunmary judgement 
and legal matters involved in the case of U.S. vs. Louisiana
Pacific Corporation (LPC). Judge Arraj denied motions for su11111ary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued (as required by Section 
113(b)(2) of the Clean Air Act). EPA's second NOV to LPC for 
construction of a major stationary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
commenced. Further, restrictions on actual, [annual] emissions, 
alone, are not appropriate as a consideration in determining a 
source's potential to emit. 

CR: 2.27 [Hard Copy]; 10.51; 14.9 
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OF1'1CE Of 
All. AND l.ADIA TIU" 

SUBJt:Cl': Emi ssionsfi. Rocket Fi ring at Test Stands: Fugitive 
or Point ce Emissions 

FROM: Ronald Sha eO:---Chief 
Policy and Guidance Section 

TO: John Dale 
Air Programs Branch, Region VIII 

This is in response to your May 9, 1988 memorandum to 
Sally Farrell which requested assistance in determining whether 
to regard emissions from rocket nO'Lzles as fugitive or point 
sources. We have consulted with the New Source Review Section 
in the Air Quality Management Division, and both sections agree 
that emissions from ro<:Xet naLzles are point sources. Fugitive 
emissions are defined as 11 

••• those emissions which could not 
reasonably pass throogh a stack, chimney, vent, or other 
fWlctionally equivalent opening. 11 The nozzle of the rocket 
would be considered a vent or functionally equivalent cpening. 
Therefore, emissions from rocket firing should not be considered 
fugitive emissions. 

If you have arrt questions, please contact Sally Farrell at 
FTS-382-287 5. 

cc: David Solomon 
John Dale 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Park. North Carolina 27711 

AUG 311988. 
Michael A. Stawarz, P.E. 
New York Department of 

Environmental Conservation 
Region 5 - Environmental Quality 
Hudson Street 
Warrensburg, New York 12885 

Dear Mr. Stawarz: 

This is in response to your August 16, 1988 letter to Gary McCutchen 
requesting some clarifkation of the term 11 glass fiber processing plant." 
You specifically asked if this term was 11 intended to include facilities 
that use glass fibers (such as a manufacturer of fiberglass storage tanks). 11 

In a subsequent telephone conversation with Mr. John Conover of your staff, 
Hr. Mccutchen said he would investigate the matter and respond in writing. 

Facilities that use glass fibers to manufacture other products, such 
as fiberglass-reinforced composites, were not intended to be inclw:led in 
the "glass flber processfog" category. After investigating the origin of 
the source category listing and subsequent rulemakings by the Environmental 
Protection Agency, we have concluded "glass fiber processing" was intended 
to include only those facilities engaged in making glass fiber. While the 
plants that produce glass fiber and filament sometimes integrate the manu
facture of insulating wools and 100 percent glass fiber fabrics, the 
manufacture of fiberglass-reinforced composites is a substantially different 
process, which is more similar to a surface coating process. The typical 
pollutant from the production of glass fiber would be particulate; whereas, 
the pollutant from manufacturing fiberglass-reinforced storage tanks, for 
example, would be primarily volatile organic compounds. 

Please call me at (919) 541-0871 if you have further questions regarding 
the definition of "glass fiber processing. 11 

cc: G. Mccutchen 

Sincerely, 

(,I _ - '1,/·~ 11. . tk ... 
~ t il, (.,1,t"',.._,,J "~ 

Dennis W. Crumpler 
New Source Review Section 

Noncriteria Pollutant Programs Branch 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

January 12, 1989 

Mr. Michael J. Hayes, Manager 
Division of Air Pollution Control 
Illinois Environmental Protection Agency 
Post Office Box 19276 
Springfield, Illinois 62794-9276 

Dear Mr. Hayes: 

3.33 

This is in response to your letters of August 17, 1988 and 
September 9, 1988, requesting guidance on several issues related 
to determining applicability of new major source regulations in 
the granting of construction permits to sources of air emissions. 
These issues arose as a result of CPC International's "Argo II 
Rebuild Project Phase II" in Bedford Park, Illinois. 

The questions you asked concern the following issues: 

1. What definitions should be used to determine whether the 
CPC Phase II Rebuild Project is a major modification? 

2. If the Phase II project in and of itself does not 
represent an increase in emissions, much less a significant 
increase, should contemporaneous and creditable emission 
increases and decreases determine whether a major modification 
has occurred? 

J. How would netting provisions in the regulations apply to 
the CPC situation? 

These questions were discussed in a telephone conversation 
on August 17, 1988, in which Gary Mccutchen of my office 
concurred with the positions previously taken by the 
Environmental Protection Agency (EPA), Region v, but stated that 
he would consider the matter further upon receipt of a written 
request for guidance. The Office of Air Quality Planning and 
Standards (OAQPS) had a chance to review your letters. As a 
result, this office reiterates the positions we have taken 
before. 



2 

Background Information 

Before responding to your specific questions, it may be 
helpful to summarize key modifications at CPC that resulted in 
changes in particulate matter emissions. In 1981, CPC reportedly 
decreased its particulate emissions by 262 tons per year (tpy). 
In 1985, it constructed the "Phase I Rebuild Project" which 
increased particulate emissions by 49.5 tpy. This increase was 
netted against the prior 262 tpy decrease achieved in 1981, so 
that the Phase I project was not subject to major new source 
permitting requirements (i.e., the net emissions increase was 
less than the de minimis emission rate of 25 tpy). 

Construction of the Phase II project began in 1986, but the 
company did not get a construction permit until June 1988. The 
permit that was issued was a minor source permit. Prior to the 
Phase II project, CPC emitted approximately 600 tpy of 
particulate matter. It was, therefore, a major stationary 
source. In Phase II, certain pieces of obsolete equipment were 
shut down, reportedly reducing emissions by about 600 tpy, but 
new equipment was added at the same time. The new equipment 
resulted in an increase in emissions of approximately 600 tpy. 

Question 1: 

What definitions should be used to determine whether the CPC 
Phase II Rebuild Project is a "major modif ication 11 ? 

As a preliminary matter, when making a major source 
applicability determination, a permitting agency must base the 
determination on "major" source definitions, not on "minor" 
source definitions. The specific definitions to use in making an 
applicability determination are found in the specific new source 
review (NSR) regulations under which the proposed new 
construction or modification is reviewed. The area of Bedford 
Park, Illinois, is nonattainment for total suspended particulate 
(TSP), and Illinois does not have approved Part D NSR 
requirements in its State implementation plan. For this reason, 
40 CFR Part 51, Appendix S, Emission Offset Interpretative 
Ruling, applies to new major stationary sources and major 
modifications to existing sources of TSP in that area. 

The CPC also emits PM10 • Since Bedford Park is attainment 
for PM10 , prevention of significant deterioration (PSD) 
requirements found at 40 CFR Part 52.21 also apply. Therefore, 
CPS is subject to the definitions contained in Appendix s (for 
TSP purposes) and in Part 52. 21 (for PM10 purposes) . 

Question 2: 

If the Phase II project in and of itself does not represent 
an increase in emissions, much less a significant increase, 
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should contemporaneous and creditable emissions increases and 
decreases determine whether a major modification has occurred? 

Because the Phase II Rebuild Project was to result in an 
increase in emissions of approximately 600 tpy of particulate 
matter, the change is "significant" (i.e., greater than 25 tpy) 
and should be scrutinized for applicability to new source 
requirements using the definitions of "major modification" in 
40 CFR Part 51, Appendix s and Part 52.21. Whether a change is 
"significant" is determined before any netting calculation is 
done. 

A determination as to whether a significant change is a 
"major modification," as defined at 40 CFR Part 51, Appendix S, 
II.A.lo, requires a decision as to whether the change has 
resulted in a "significant" net emissions increase (i.e., greater 
than or equal to 25 tpy for particulate matter). The definition 
of "net emissions increase" in Appendix S mandates a calculation 
of all creditable increases and decreases which occurred during 
the contemporaneous time period and specifies that time period. 
It begins 5 years before the date construction "commenced" on the 
project and ends on the date the emissions increase from the 
particular modification occurs (if after the commencement date). 
A necessary condition for establishing the commencement date is 
that the owner or operator has all necessary preconstruction 
approvals or permits. The Phase II Project was permitted in June 
1988: consequently, the contemporaneous time period began in June 
1983. How each of the increases and decreases in emissions is 
taken into account to determine if the change will result in a 
major modification is discussed in the response to your third 
question. 

Question 3: 

How would netting provisions in the regulations apply to the 
CPC situation? 

The mechanics of performing the netting calculation, once 
the contemporaneous time period has been established, can be 
found in the definition of "net emissions increase" at 40 CFR 
Parts 51.165(a)(l)(vi): 51.166(8)(3): Appendix s, section II.A.6; 
and 52.2l(b)(3). The definitions specifically state: 

• • . an increase or decrease in actual 
emissions is creditable only if the 
Administrator has not relied on it in issuing 
a permit for the source under this section, 
which permit is in effect when the increase 
in actual emissions from the particular 
change occurs. 

3.33 
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The preamble to the 1980 PSD regulations at 45 FR 52701 
explains that the: 

• prior increase or decrease is 
creditable only if the relevant reviewing 
authority has not relied upon it in issuing a 
permit under the relevant NSR program . 

As such, EPA's policy is that any prior increase or decrease 
that has been used in issuing a previous major source permit has 
been "relied" upon, and therefore cannot be creditable to a 
subsequent increase. However, emissions increases or decreases 
that have been used by a source only to net out of review (versus 
those used in NSR review) have not been "relied" upon and are, 
therefore, still subject to further consideration. In other 
words, if a source is able to net out of review, the increase in 
emissions that triggered the netting action will not have been 
subject to NSR. Its effect on increments and ambient air quality 
would not have been determined, and it would only be determined 
if it happens to fall in a contemporaneous time period of a 
subsequent project that is determined to be a major new source or 
major modification. Once included in a major NSR action, the 
increase that originally netted out of review, but was later 
subjected to it, will not be subject to review again (i.e., the 
slate is wiped clean). Similarly, if no major modifications are 
made for 5 years after the source that netted out of review 
received its permit, then the slate is wiped clean. 

For the reasons stated above, we reaffirm the guidance that 
Region V and OAQPS conveyed in previous discussions with you. 
Each netting transaction involves a "snapshot" of the creditable 
emissions increases and decreases within the applicable 
contemporaneous time period. Emissions reductions that have 
occurred prior to the current contemporaneous time period are not 
creditable, even though they may have been used to allow one or 
more individual increases which are still inside the current 
contemporaneous time period to net out of review. To consider 
netting transactions that involve emission increases and 
decreases which occur outside of the current contemporaneous time 
period would effectively lengthen the contemporaneous time period 
to greater than 5 years. This is contrary to the existing NSR 
regulations. Any increases that occur inside the current 
contemporaneous time period are not double counted as you have 
alluded, because they will never be subjected to NSR more than 
once. 

The netting calculation for the Phase II project starts with 
the 600 tpy increase from the new equipment. It is not clear 
that the 600 tpy decrease that occurred simultaneously with the 
600 tpy increase is creditable because of issues concerning the 
requirement that the decrease be federally enforceable at the 
time actual construction commenced, but if we assume that the 600 
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tpy decrease was creditable, the 600 tpy increase and 600 tpy 
decrease essentially cancel each other out. However, these are 
not the only emissions changes within the 5-year contemporaneous 
time period, and the NSR regulations require that all such 
changes be totaled, not just certain ones. Therefore, the 49.5 
tpy increase from Phase I must be added, because it occurred 
within the 5-year contemporaneous period. The 262 tpy decrease in 
particulate matter emissions in 1981, which had been used to net 
out of review the 49.5 tpy increase in 1985, cannot be used 
because it occurred outside of the five-year contemporaneous time 
period. 

It would appear then that CPC has two options for resolving 
the permitting requirements for the Phase II project. The first 
option would be for CPC to determine if its emissions were 
reduced by at least 25 tpy due to other changes within the 
contemporaneous time period (in addition to the 600 tpy 
reductions associated with the Phase II Project) to net against 
the 49.S tpy and enable the source to obtain a minor source 
permit. Of course, a second option would be for the source to go 
through NSR, (i.e., install LAER, obtain offsets greater than 
1:1, etc.), and thereby "wipe the slate clean." 

Please contact me at (919) 541-5586 or Gary Mccutchen at 
(919) 541-5592 if you have additional questions regarding the 
matters discussed in this letter. 

Sin~Jy, 
1 

~1 

/L-z/ I fl 
~Edward Lillis, Chief 

Nonoriteria Po utant Programs Branch 
~Air Quality Management Division 

cc: Richard Wagner, Region V 
David Kee, Region V 
Judy Katz, OECM 
Sally Farrell, SSCD 
Gary Mccutchen, AQMD 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

July 28, 1989 

Mr. Steve Sp~wi P.E. 
Deputy Executive Director 
Texas Air Control Board 
6330 Hwy. 290 East 
Austin, Texas 78723 

I 11 ••• ,,, " 

RE: Request for PSO Applicability Determinat1on 
Golden Aluminum Company, San Antonio, Texas 

Dear l"r. Spaw: 

l am writing in response to your July 25, 1989, request for a 
Prevention of Sign1f;cant Deterioration (PSD} applicability 
determination for the above-referenced source. While I agree 
that Golden A1um1num's factl1ty, as proposed, is properly 
considered a •secondary metal product1on plant", I would like 
to take this opportunity to exp1a1n the basis for this deter
m1nation. Enclosed please find a copy of our PSD applicab\11ty 
determinat1on, which goes 1nto cons1deraD1e deta1l 1n explaining 
the regulatory background and EPA's interpretation of the appli
cable PSD regulations. 

Should you have any further questions concerning this matter, 
please do not hesitate to call me. 

Sincerely yours, 

~.~.~.,,,)~ 
W1111am B. Hathaway • ....E..Jrector 
Air, Toxics and Pest1c1des Division 

Enclosure 

cc: Elizabeth A. Hurst. Jenkens & Gilchr1st 
Joseph S. Lamb. Golden Aluminum 
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BACKGROUND 

PSD Applicability Determination 
for Golden Aluminum Company 

San Antonio. Texas 

3.34 

Golden Aluminum Company, a subsidiary of Adolph Coors Company, 
1s proposing to construct a new facility 1n San Antonio, Texas. 
The proposed sour'e w111 include four melting furnaces and a 
rolling mill. The feedstock for the plant w1ll consist of used 
aluminum beverage cans, scrap aluminum and small amounts of 
primary (refined} alum1num. The melting and rolling w111 be a 
continuous, 1ritegrated process, and the plant will not have the 
capab111ty to produce aluminum ingots from the furnaces. Although 
the pred1cted emissions have not been clearly established, 1t 
appears that the particulate emissions will exceed 100 tons per 
year. Golden Aluminum and EPA Reg;on 6 agree that 1f the proposed 
plant is determined to be a "secondary metal production plant.u 
then PSD review would be required 1f the potential to emit any 
pollutant regulated by the Clean Air Act exceeds 100 tons per 
year. However, Golden Aluminum believes its plant w11l not be a 
Qsecondary metal production plantM because the primary end product 
or service w111 be f1at rolled aluminum, the melting operation is 
mere1y a support for the pr1mary activity (i.e. the production 
of rolled aluminum), and no ingots or other products will be made 
as intermediates from the molten aluminum. 

ISSUE 

The issue presented by the facts described above is whether or 
not Golden Aluminum's proposed plant is a "secondary metal 
production plant" within that term's meaning in Section 169(1) of 
the Clean Air Act and 40 C.F.R. § 52.2l(b)(i)(a). 

ANALYSI~ 

If a proposed "stationary source" will have the •potent1al to em1t" 
more than 100 tons per year of any pollutant regulated under the 
Clean A1r Act (Act), then it will be subject to PSD review provided 
the source falls within one of the 28 11sted source categories 
found in 40 c.F.R. § 52.2l{b){l)(i )(a}. "Secondary metal produc
tion plants" are among the 28 l1sted source categories; however. 
neither the Clean A1r Act nor the federal PSD regulations (found 
at 40 C.F.R. § S2.21) define that term. Review of the 1eg1slat1ve 
history provides 11ttle gu1dan'e on the meaning of -secondary 
metal production plants"; however. it is obvious that Congress 
compiled the list of 28 source categor1es based upon information 
that such sources contributed sign1f1cantly to ambient air concen
trations of a1r pollutants. Thus, Congress saw the need to list 
such sources specif1cally as being subject to PSO 1f the source's 
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potent1al to emit would exceed 100 tons per year. In fact, the 
Senate suggested that additional sources be examined to see 
~h~ther they should be added to the 11st of 28 source categor1es 
through additional leg1slat1on (See Senate Report 127, 95th Cong. 
lst Session, 96-97 (1977)). userndary metal production plants" 
typically emit large amounts of particulates, as evidenced by 
Golden Aluminum's own estimates that the proposed plant would 
emf t several thousand tons of part1culates w1thout control 
equipment. Thus, tt is clear that Golden Alum1num 1 s plant 1s the 
type of sourc;e ·congress intended to be covered by the PSD 
provisions of the Act if 1t hos the potential to emit more than 
100 tons per year of any regulated po11utant. 

Another source of information relevant to the proper categorization 
of the proposed plant is the Standard lndustr1al Classificat1on 
(SIC) ~anual. Although the term "secondary metal production plant~ 
does not appear 1n the SIC Manual, it 1s closely reflected by 
SIC Code 3341 - "Secondary Smelt1ng and Ref1n1ng of Nonferrous 
Metals." A source is classified under SIC Code 3341 if ft 1s 
pr1morily engaged in recovering nonferrous metals and alloys from 
new and used scrap and dross or in produc1ng alloys from purchased 
refined metals. Thus, ~ plant that is primarily engaged in 
recovering aluminum from new or used scrap would be cons1dered a 
secondary alum1num smelter. It is interesting to note that the 
form the smelted aluminum takes is not determinative of whether 
or not the plant 1s a secondary smelter; rather, a secondary 
smelter is defined by the principal act1v1ty or process and not 
the f1nal product resulting from that process. Since the smelting 
process, not the rolling process, c4uses the majority of the 
particulate emissions from the source, it 1s only log1cal that 
Congress intended EPA to focus on those activities which could 
cause sign1ffcant emmisions of pollutants and hence, sign1f1cant 
deterioration of air quality. Thus. EPA interprets the 
Congressional intent f n determining whether or not a source 1s 
~1thin one of the 28 1fsted source categories, as based upon the 
source's pollutant emitting act1vity (e.g. smelting) rather than 
the source's finished product. 

Golden Aluminum argues that 1ts proposed p1ant 1s primar1ly 
engaged 1n rolling aluminum. This would be true if the plant was 
merely taking primary aluminum (e.g. alum1num ingots) and heating 
1t up to make 1t malleable and then rollfng 1t into sheets or 
coils. Such a process would not be considered a ~secondary metal 
productton plant" but rather an alum1num rolling mtll (See SIC 
Code 3353). However, Golden Aluminum is proposing to srneTt the 
plant's feedstock, over 90i of which 1s in the form of used 
beverage containers and scrap alumfnum, in four melt1ng furn4ces. 
Based upon these facts, EP~ ff nds that the smelting operation 
(1.e. secondary metal production) is the primary pollutant-
9enerat1n9 activity of the plant, and the roll1n9 m111 1s merely 
the process by which the owner has chosen to form the recovered 
aluminum into an end product. 
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Golden Aluminum also points to the language 1n the preamble to the 
current PSO regulations that descr1bes how the agency should 
classify a source (See 45 Fed. Reg. 5289~. August 7. 1980). Golden 
Aluminum claims tha't"!'PA should look to the principal product of 
the plant (1.e. rolled aluminum) 1n categor1z1ng.the source. 
However, as discussed below. this argument must.fa1l for two 
reasons. 

First, the preamble langu4ge referred to concerns the scope Qf 
the categorization of a source under the SlC Code. This section 
of the preamble addressed how EPA would group pollutant-emitting 
activit1es at a s1te. EPA chose to group together as one usource" 
all pollutant-emitting activftfes falling under the same two-digit 
(Mojor Group) SIC Code. However, fn order to address those 
situations involving plants with several support operations or 
several totally unrelated final products EPA stated that support 
activ1t1es and ncnpr1mary products should be grouped w1th the 
two-d1g1t SIC Code of the plant's principal activity er product 
for puposes of defining the scope of the ustat1onary sourceu 
under 40 C.F.R. § 52.2l(b)(S).{6). In thfs case, both "Secondary 
Smelting and Refining of Nonferrous Metals"(SIC Cede 3341) and 
"Aluminum Sheet, Plate, and Foil" (SIC Code 3353) are within the 
same two d1g1t SIC Major Group - qPrimary Metal Industries" 
Tfiiior Group 33). Thus. the preamble language referred to by 
Golden Aluminum cannot assist in a determination whether a proposed 
source is within one of the 28 listed source categories; rather, 
the language simply concerns which pollutant emitting act1vfties 
at a plant should be grouped together to determine whether the 
proposed plant will be considered a single major Nstationary 
source." 

Second, Golden Aluminum's argument also fa11s because it would be 
1llog1cal for a source clearly w1thfn one of the 28 listed categories 
to fall outside the listed category by mer~ly altering the form 
of fts end product or by the add1t1on of certafn processes that 
do not s1gn1ftcantly olter the pollutant-em1tting characterist1cs 
of the source. For ex1mple. under Golden Aluminum's log1c, a 
prfmary copper smelter (one of the 28 listed categorfes} could 
fntegrate a copper w1re facility into the smelter and thus the 
plant becomes a copper wire plant (not one of the 28 listed 
category sources). L1kewise, Golden Aluminum would lead us to 
believe that if its plant made ingots from the alum1num scrap and 
sold such ingots, then 1t would be a wsecondary metal production 
plant," but if it added a continuous caster to Its process later, 
then it would no longer be charactcr1zed as a secondary metal 
production plant but rather an alum1num rolling mill. Clearly, 
Congress could not have intended the PSD pro9ram to be interpreted 
1n this manner and EPA cannot allow for sue~ an interpr~tat1on 
either; to do so would perm1t c1rcumvention of the PSD program. 
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Finally, Golden Aluminum contends that EPA has classified other 
plants which smelt JSed a1um1nu~ cans and form aluminum coils 
as "aluminum rolling mills" not "secondary metal product1on plants.tt 
However. EPA Region 6 has conf1rmea that all such plants, with 
the exceptfon of the Alumax facil1ty in Texarkana~ Texas, referred 
to by Golden Alum1num have the potent1al to emit less than 100 
tons per year for each pollutant regulated under· the Clean Air 
Act and thus proper categorization of the source was not relevant 
to the permitt1ns decisions s1nce in PSD d1d not apply 1n any 
event. With respect to the Alumax fac1lity 1n Region 5~ EPA 
determ1ned that the pr1mary act1v1ty of the plant was rolling 
aluminum since more than 50% of the feedstock would cons1st of 
aluminum ingots which would not be fed into a melting furnace but 
rather were merely preheated to make them malleable enough to 
roll 1nto co1ls. Unlike Alumax, Golden Alum1num intends to smelt 
all of fts feedstock, wh1ch w111 cons1st of over 90% aluminum 
scrap and used beverage containers. EPA finds that t1s is a 
reasonable basts upon which to d1stingu1sh between the applica~ 
b11ity determination and th1s case. 

Golden Aluminum also contends that other agencies and other 
programs admf nistered ty EPA (e.g. the Clean Water Act} have 
classified sim1lar facilities as aluminum i0111ngs m111s. 
Howe~er, it must be understood that other stat~tes have d1fferent 
goals and criteria for the classif1cation of sources consistent 
with their respective statutory purposes. Accordingly, those 
criter1a are not determinative under the Clean A1r Act. In other 
words, one agency or program may call the proposed source a 
rolling m111 while another may consfder 1t secondary meta1 production 
plant; both may be correct for their speclf1c program. 

CONCLUSION 

Golden Aluminum's proposed plant 1s properly categor1zed as a 
usecondary metal production plantu and thus subject to PSO 
review if the plant will have the potent1al to emit more than 
100 tons per year for any pollutant regulated under the Clean 
Air Act. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

MEMORANDUM 

SUBJECT: Prevention of Significant Deterioration (PSD) Applicability 
o M ltiple Owner/Operator Point Sources Within 
y 

FROM: 
(MD-15) 

TO: Irwin l. Dickstein, · ector 
Air and Toxics Division (SAT-AP) 

This is in response to your June 15, 1989 request for clarification of 
the Environmental Protection Agency's (EPA's) policy concerning how 
nonfugitive emissions should be considered in determining applicability for 
major new sources or modifications with multiple owners or operators. This 
issue must be addressed in order to determine PSD applicability and permitting 
requirements for a new airport being planned by the City and County of Denver, 
Colorado {Denver). In short, you need to know whether the entire airport 
should be considered a single stationary source or whether the activities 
under the control of each airline {or other independent entity operating at 
the airport) should each be considered a separate source. 

I understand that, at this point, Denver has submitted neither 
information concerning the type and size of airport facilities (including 
emission sources) it plans to build, nor data indicating the type and amount 
of air emissions anticipated from operations at the new airport. Also, Denver 
has not provided either the Colorado Department of Health (the permitting 
authority) or Region VIII with any information on the proposed airport's 
ownership, leasing agreements, or operation that would assist in judging 
control of the construction and eventual operation of the airport {for the 
purpose of determining "stationary source"). With virtually no specific 
information upon which to base a well-informed decision, my staff has 
evaluated the situation in general terms and discussed the project with 
several EPA new source review experts for their interpretation. 

The PSD regulations define a "building, structure, facility, or 
installation," for source definition and emissions accounting purposes, as 
follows: 

" ... all of the pollutant-emitting activities which belong 
to the same industrial grouping, are located on one or more 
cont1guous or adjacent properties, and are under the control 
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of the same person (or persons under common control) ... 
Pollutant-emitting activities shall be considered as part of 
the same industrial grouping if they belong to the same "Major 
Group" (which have the same two-digit code) as described in 
the Standard Industrial Cl ass ificat ion Manual ... " 

The Standard Industrial Classification (SIC) Manual classifies virtually all 
activity at an airport under Major Group 45, so that if the SIC Manual 
grouping was the only criterion to consider, then the airport and all 
pollutant-emitting activities therein would be considered a single source. 
However, the definition requires that, for applicability purposes, emissions 
be aggregated not just on the basis of the SIC code but also based on a 
determination of "control" of the pollutant-emitting activities at a 
stationary source. Thus, the question of control appears to be the key 
criterion in determining what constitutes a "stationary source" at the 
proposed Denver airport. 

The PSD applicability determination for a new stationary source must be 
made before construction commences so that, if the source is major, the source 
may obtain the necessary preconstruction PSD permit. When PSD applicability 
involves a determination of "control," the determination should be based on 
control at the time construction would commence on the proposed source. 
Control at this stage of a project would most often rest with the source 
owner. In cases where an airport authority (or an equivalent managing entity) 
acquires property, develops plans, and establishes a contract for the 
construction of a new airport, the airport authority (or equivalent) would be 
considered to be in "control" of the airport buildings or facilities for which 
it establishes a construction contract. Therefore, we believe, in the absence 
of information to the contrary, that the City and County of Denver is the 
owner (and as such is in "control") of the proposed airport and that the 
airport, as defined by SIC Major Group 45, is a single stationary source for 
the purpose of determining PSD applicability. This f;nding remains the same 
even if Denver intends after construction to lease discrete portions of the 
airport's pollutant-emitting facilities to an airline or other independent 
entity such that the lessee would have "control" over certain pollutant
emitting activities. 

As a result of the finding that the airport is a single stationary 
source, all potential emissions of each pollutant must be aggregated to 
determine whether the airport is subject to PSD. If the airport emits more 
than 250 tons per year (tpy) of any pollutant regulated by the Clean Air Act, 
the source would be required to obtain a PSD permit. If it emits less than 
250 tpy, no PSD permit is required. However, other State air quality 
permitt1ng requirements may apply (i.e., minor source permit). 
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I hope that this will be helpful to you in future discussions with the 
Colorado Department of Health and Denver. If you have questions about this 
determination or wish to discuss this when you obtain additional information 
from Denver, please call Gary Mccutchen of my staff at FTS 629-5592. 

cc: NSR Contacts, Regions I-X 
G. Foote 
J. Dale 
E. Lill is 
G. Mccutchen 
R. Shafer 
0. Skie 



3.36 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

January 8, 1990 
Clarification of "Secondary Emissions" as defined in 40 CFR 
52.2l(b)(l8). 
John Calcagni, Director, Air Quality Management Division 
Ken Waid, President, Waid and Associates, TX 

3.36 

(1) The definition of secondary emissions in the 1988 CFR at 40 
CFR 52.2l(b)(l8) is incomplete; the second sentence was 
inadvertently omitted by the Federal Register during 
revision. 

(2) Portions of the 1982 revisions to the PSD regulations have 
been vacated and remanded to EPA, including the way the 
Agency treats vessel emissions. Consequently, the August 7, 
1980, PSD regulations, with the exception of to and from 
emissions counting, shall apply to determinations on how to 
treat vessel emissions. Under the 1980 regulations, 
emissions from certain activities of a ship docked at a 
terminal may be considered terminal emissions. 

5.26 [Hard Copy]; 2.33 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Plannrng and Standards 

Research Triangle Park, North Caroltna 27711 

June 4, 1990 

MEHOBANDUM 

SUBJECT: Definition of 

FROM: Ed Lillis, Chief 
Honcriteria Pol tan 

TO: Marcia Spink, ief 
Air Proqrams Branch (3AM10) 

(MD-15) 

1. 3.37 -

This is in response to your April 30, 1990 request to 
clarify the definition of 11postapproval monitorinq" as the term 
is used in the requlations for prevention of significant 
deterioration (PSD} at 40 CFR 51.l66(m}(v). As you know, the 
term is used to identify the time when ambient ozone monitoring 
is to be undertaken when the normal PSD requirement for 
preconstruction ozone monitoring is waived. The correct 
interpretation is that the postapproval period may begin any time 
after the source receives its PSD permit. This is explained in 
the Ambient Monitoring Guidelines for Prevention of Significant 
Deterioration CPSD) [EPA-450/4-87-007, May 1987], which further 
provides that "in no case should the postapproval monitoring be 
started later than 2 years after the start-up of the new source 
or modification." (See page A-19.) 

Please give me or Dan deRoeck a call if you have any 
questions. · 

cc: Air Branch Chief, Regions I-X 
NSR Contacts 
Regional Modeling Contacts 
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Modification 
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Reserved 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

SEP 9 i988 
omaor 

MEMORANDUM Ala AND IADIAnON 

SUBJECT: Applicability of Prevention of Significant Deterioration (PSD) 
and New Source Performance Standards (NSPS) Requirements to 
the Wisconsin Electric Power Company (WEPCO) Port Washington 
Life Extension Project 

FROM: Don R. Clay, Acting Assistant Administrator~/Z 
for Air and Radiation (ANR-443) ~.,,;"' 

TO: David A. Kee, Director 
Air and Radiation Division, Region V 

Thh is in further response to your March 25, 1988 memorandum requesting 
guidance on PSD applicability regarding the proposed renovation of the Port 
Washington Power Plant by the WEPCO. I have also addressed the question 
whether the renovations proposed for this facility would subject the individual 
units to Subpart Da of the MSPS. 

Based on the information presented in your memorandum, subsequent written 
information received from WEPCO, information provided by the State of Wisconsin, 
and other information contained in the Environmental Protection Agency's (EPA's) 
files on this matter, I have concluded that, as proposed, this renovation 
project would not come within the PSD and NSPS exclusions for routine mainte
nance, repair, and replacement, nor the exclusions for increases in production 
rate or hours of operation. It also appears that the project would increase 
emissions within the meaning of these two programs. Thus, the renovation 
project likely would be subject to PSD review as a major modification of an 
existing stationary source and that the renovations proposed for units 1-5 at 
this facility probably would subject the individual units to Subpart Da of the 
NSPS as a modification. However, WEPCO has not yet requested ~PA to make an 
applicability determination. In any case, it would not be possible to make 
final applicability determinat1ons at this point, for three basic reasons. 

First, EPA must be supplied sufficient data regarding the various 
pollutants emitted by the Port \.lashington facilities to determine, on a 
pollutant-specific basis, how the proposed renovations would affect emissions 
levels. Second, WEPCO might avoid both PSD and NSPS applicability by adding 
or enhancing pollution control equipment, or in the case of PSD, restricting 

4.37 
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operations below maximum potent1al such that the em1ss1ons lncreases necessary 
to trigger applicability would not occur. The WEPCO should d1scuss its plans 
in this regard with EPA. Third, reyardiny NSPS appl1cab1l1ty to un1t 1, 
add1tional information is necessary to determ1ne whether a phys1cal or 
operational chanye would occur. 

Thus, although th1s memorandum w1ll serve to answer many of the quest1ons 
necessary to reach1ng final determ1nat1ons, you should adv1se WEPCO that 
ult1mately appl1cability depends upon chanyes ln em1ssions after the renova
t1ons and whether the company decides to take the steps wh1ch would enable lt 
to lawfully avoid coveraye. Also, NSPS coveraye of un1t 1 can only be deter
mined after an evaluat1on of the addit1onal informat1on reyard1ny the work to 
be performed. In addition, as to NSPS, WEPCO should be advised to subm1t a 
tormal request pursuant to 40 CFR 60.5 1f it desires a final applicab1lity 
determinat1on. 

As the need for further factual development here sugyests, determinations 
of PSD ana NSPS applicability are fact-spec1f1c, and must be made on a case-by
case bas1s. This memorandum provides a framework for analyz1ny the proposed 
changes at Port Washington and gives EPA 1 s views on relevant issues of legal 
interpretation. It should also be useful in assessing other so-called "life 
extension" projects in the future. However, any such project would need to be 
reviewed in light of all the facts and circumstances particular to it. Thus, 
a final decision regarding PSD and NSPS applicability here would not 
necessarily be determinative of coverage as to other life extens1on proJects. 

If you have any further questions regardiny the discussion or conclusions 
in this memorandum, please have your staff contact Davia Solomon of the New 
Source Review Section at FTS 629-5375. 

I. Background 

As mentioned in your March 25 request, the tlve coal-fired un1ts at Port 
Washington began operation in 1935, 1943, 1948, 1949, and 1950, respectively. 
Each unit was in1tially rated at 80 meyawatts electrical output capac1ty. In 
recent years, however, the performance of the un1ts began to deteriorate aue to 
age-related degradation of the physical plant. In particular, inspections 
performed by a WEPCO consultant in 1984 revealed extens1ve cracks oriy1natiny 
from the lnternal surfaces of the rear steam drums and bo1ler bank boreholes 1n 

units 2, 3, 4, and 5, creating sign1ficant safety concerns. Because of these 
safety concerns and other age-related problems, in 1985 the operating levels 
of un1ts 2, 3, and 4 were reduced, and unit 5 was removed from service. As a 
result of the plant 1 s deterioratiny condition, the maximum rated physical 
capacities of un1ts l, 2, 3, and 4 at this t1me are 45, 65, 75, and 5~ 
megawatts, respectively. 
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The life extension project includes extensive capital improvements to 
the common facilities and each of the individual units, including replacement 
of the rear steam drum in units 2. 3, 4, and 5. The renovation work will 
restore the physical and operational capability of each unit to its oriyinal 
80 megawatt nameplate capacity, and extend the useful 11fe of the units well 
beyond the planned retirement dates that would otherwise apply. Upon comple
tion of the proJect, WEPCO intends to substantially increase the actual 
operations at the Port Washinyton plant. 

II. PSD Applicability 

4.37 

The life extension proJect at Port Wasninyton is subJect to µreconstruction 
review and permitting under the Act's PSD provisions if it is a "maJor modifica
tion" within the meaning of the Act and EPA's regulations. The PSO reyulations 
at 40 CFR 52.21 govern this determination because Wisconsin has been deleyated 
PSO permittiny authority under the provisions of 52.2l(u). The aefinition of 
"maJor modification" in 52.2l(b)(2)(i) requires an analysis of several tactors. 
These factors may be grouped under two yeneral questions. Will tne work 
entail a "physical change in or chanye in the method of operation ot a maJor 
stationary source 11 ? If so, will the chanye "result in a signiticant net 
emissions increase of any pollutant subJect to reyulation under the Act" [see 
52.2l(b)(2)(i)]? The Port Washington facility is an existing maJOr stationary 
source because it emits well in excess of the PSO threshold amount for several 
pollutants. 

A. Physical Change or Change 1n the Method of Operation 

This requirement of a maJor modification is satisfied 1f either a physical 
or operational change would occur. 

1. Physical Change 

The renovation work called for under the proposed life extension proJect 
at Port Washington would constitute a "physical change" at a maJor stationary 
source. The clear intent of the PSD regulations 1s to construe the term 
"physical change" very broadly, to cover virtually any significant alteration 
to an existing plant. This wide reach is demonstrated by the very narrow 
exclusion provided in the regulations; other than certain uses of alternate 
fuels not relevant here, only "routine maintenance, repair and replacement'' 
is excluded from the definition of physical change [see 52.2l(b)(2}(iii)(a)]. 

In determininy whether proposed work at an existing facility is "routine," 
EPA makes a case-by-case determination by weighing the nature, extent, purpose, 
frequency, and cost of the work, as well as other relevant factors, to arrive 
at a common-sense finding. In this case, all of these factors suggest that the 
work required under WEPCO's life extension proJect appears not to be "routine." 
The available information indicates that the work proposed at Port Washington 
is far from being a regular, customary, or standard undertaking for the purpose 
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of maintaining the plant in its present condition. Rather, this is a 
highly unusual, if not unprecedented, and costly proJect. Its purpose is to 
completely rehabilitate aging power generating units whose capacity has 
significantly deteriorated over a perioa of years, thereby restoring their 
original capacity and substantially extending the period of their utilization 
as an alternative to retiring them as they approach the end of their useful 
physical and economic life. The most important factors that would support 
these conclusions are outlined below. 

a. The proJect would involve the replacement of numerous maJor components. 
The information submitted by WEPCO shows that the company intends to replace 
several components that are essential to the operation of the Port Washinyton 
plant. In particular, as noted above, WEPCO would replace the rear steam 
drums on the boilers at units 2, 3, 4, and 5. Accordiny to WEPCO, these steam 
drums are a type of "header" for the collection and distribution of steam 
and/or water within the boilers. They measure 60 feet long, 50.5 inches in 
diameter, and 5.25 inches thick, and their replacement is necessary to continue 
operation of the units in a safe condition. In addition, at each of the 
emissions units, WEPCO plans to repair or replace several other inteyral 
components, including replacement of the air heaters at units 1, 2, 3, and 4. 
The WEPCO also plans to renovate maJor mechanical and electrical auxiliary 
systems and common plant support facilities. The WEPCO intends to perform 
the work over a 4-year period, utilizing successive 9-month outages at each 
unit. 

In its July 8, 1987 application for authority to renovate to the Public 
Service Commission of Wisconsin (PSC), WEPCO described the life extension 
project and explained its purpose and necessity. The WEPCO took care to 
distinguish the proposed renovation work from routine maintenance that did 
not require PSC approval, explaininy that: 

••• [work items] falling into the category of repetitive 
maintenance that are normally performed during scheduled 
equipment outages do not require specific commission a~proval 
and, accordingly, are not included in this application. 

Thus, WEPCO's own earlier characterization of this proJect supports a 
finding that the planned renovations are not routine. 

b. The purpose of the project is to siynificantly enhance the present 
efficiency and capacity ot the plant and substantially extend its useful 
economic life. In its application to the PSC, WEPCO pointed out that due to 
age-related deterioration, total plant capability had declined by 40 percent. 
The company noted that the currently planned retirement dates for the Port 
Washington units, as set forth in its Advance Plan filed with the State, 
ranged from 1992 to 1999. However, WEPCO asserted that "extensive renovation 
of the five units and the plant common facilities 1s needed 1f operation of 
the plant is to be continued." In any event, WEPCO stated that the renovation 
work would allow the Port Washington plant to generate power at its desiynea 
capacity until the year 2010, and thus "represents a life extension of the 
units." 
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In contrast, in its July 29, 1988 letter to EPA headquarters (pages 9-13), 
WEPCO characterized the renovation work as the timely, routine correction ot 
equipment problems--principally, the steam drum cracks. However, the informa
tion presented leads to the conclusion that this is not the case. While 
replacement of the steam drums is necessary to restore lost generat1n9 
capacity, that is not the only work proposed to be done. Based upon maximum 
capac1ty figures for past years, 1t appears that the units had experienced 
deterioration in physical generating capacity even prior to the discovery of 
the steam drum cracks 1n 1984. Thus, WEPCO proposes a wide-rangin~ proJect 
encompassing a broad array of tasks that would not only correct the steam 
drum problem, but correct other aye-related deterioration that is essentially 
independent of the steam drums. Such other work (e.g., replacement ot air 
handlers) apparently is also necessary as a practical matter to restore 
oriyinal nameplate capacity. Thus, it appears that even if WEPCO had under
taken this renovation work inunediately following discovery of the steam drum 
cracks, it would have been proper to characterize tne proposed work as a 
nonrout1ne life extension proJect.1 

c. The work called for under the proJect 1s rarely, 1f ever, µertormed. 
The WEPCO's appl1cat1on to the PSC asserted that the work to be performed 
under the life extension proJeCt was not frequently done: 

Generally, the renovation work items included in this 
a~pl1cation are those that would normally occur only 
once or twice during a unit's expected life cycle. 

The EPA asked WEPCO to subm1t information regarding the frequency of 
replacement of steam drums, the largest category of work item called for 
under the project. WEPCO reported that to date, no steam drums have ever 
been replaced at any of its coal-fired electrical generat1ng facilities. 
WEPCO did point out that it had replaced other "headers" comparable 1n desi~n 
pressure and function. However, the largest of these was 16 inches in 

11t is important to note in this regard that not all renovation, 
repa1r, or "life extension" proJects would properly be character1zed as 
mod1fications potentially subJect to PSD an~ NSPS. For example, nonrout1ne 
repairs to correct unexpected equipment outages, even of maJor components 
such as steam drums, would not be subject to NSPS 1f they did not increase 
the max1mum capacity of the aftected facil1ty as it existed prior to the 
outaye. Conversely, undertakiny a program of reµair ana maintenance 
properly characterized as routine would not subJect a facility to the Act's 
requirements. 

4.37 



-6-

diameter, and EPA does not believe that they are comparable in diameter, wall 
thickness, function, or importance to the rear steam drums at Port Washington.2 

d. The work called for under the proJect is costly, both in relative 
and absolute terms. The latest information supplied by WEPCO is that the 
renovation work at Port Washington will cost ~87.5 million, of which at least 
$45.6 million is designated as capital costs. The WEPCO reports that, in 
terms of annualized costs, the renovation proJect wil I cost $7.8 million, as 
compared to $51.6 million for a new 400 megawatt plant. Thus, renovation 
costs represent approximately 15 percent ot replacements costs. 

2. Change in the Method of Operation 

The renovation work at Port Washington would not constitute a "chanye 
in the method of operation" within the meaning of the PSD reyulations. 
However, it is clear that the "physical chanye" and "oµerational chanye" 
components of the "maJor modification'' definition are discrete and independent. 
Thus, as explained below, PSD still applies if there is a physical chanye tnat 
will s19nificantly increase net emissions. 

In addition, the regulations exclude from the definition of physical or 
operat1onal change "an increase in the hours of operation or in the µroauction 
rate" [see 40 CFR 52.2l(b)(2)(ii1)(f)]. The preamble to the rule [45 FR ~2676, 
52704 (August 7, 1980)], makes it clear that this exclusion is intended to 
allow a company to lawfully increase em1ss1ons through a simple chanye in 
hours or rate of operat1on up to its potential to emit (unless already subJect 

ZThe WEPCO's July 29, 1988 letter to EPA stated (on page 13) that after 
further investigation, the company "learned of several examples'' of steam drum 
failure and replacement. However, WEPCO provides no further details, other 
than noting that in one instance, the drum failed duriny in1tial test1ng and 
was replaced. Replacement of a failed component at a new facility presumably 
would not increase emissions from the fac1lity, and probably would be viewed 
as routine if the alternative was to forego operation of that new fac1lity. 
Under such circumstances, it is unlikely that the replacement would trigger 
the Act's requirements. 

3The WEPCO's July 8, 1987 appl1cation to the PSC 1ncluaed a proJect 
cost estimate of $83.9 million, of which $45.6 million was desiynated as 
capital costs. A more recent cost est1mate provided to EPA by WEPCO indicates 
that several work items are now deemed unnecessary, such that the cost of the 
or1ginal proJect is now estimated at $70.5 million. However, all but $89,000 
of these reductions are designated as "maintenance" items. The recent submis
sion also relates that the scope of the original proJect has now been expanded 
to include flue gas conditioniny equipment and associated air heater work 
costing approximately $17 million. Although WEPCO has not broken down these 
additional costs 1nto capital and maintenance (or "expense") expenditures, it 
would appear that most, if not all, of this additional work would be class1f1ea 
as cap1tal costs. Thus, 1t is highly likely that actual capital costs would 
be s1gn1ficantly hiyher than $45.6 million. 
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to any federally enforceable limit} without having to obtain a PSD permit. 
Thus, emissions increases at Port Washington associated with increased opera
tions would not, standing alone, subject WEPCO to PSD requirements. However, 
as discussed in greater detail below, the exclusion for increases in hours of 
operation or production rate does not take the proJect beyond the reach of 
PSD coverage if those increases do not stand alone but rather are associated 
with non-excluded physical or operational changes. 

In its March 17, 1988 letter to Region V and its July 29, 1988 letter 
to EPA Headquarters, WEPCO asserted that the exclusion for increases in 
operational hours or production rate also would serve to render PSO review 
not applicable to the renovation work proposed at Port Washington because the 
project•s purpose was to restore the original design capacity of BO megawatts 
per unit, but not to exceed that level. However, a plant's original design 
capacity is irrelevant to a determination of PSD applicability. 

B. Significant Net Emissions Increase 

Under the PSD regulations, whether the life extension proJect at Port 
Washington would result in a "significant net em1ssions increase" depends on 
a comparison between the "actual emissions" before and after the phys1cal 
chanyes resultin~ from the renovation work. Where, as here, the source has 
not yet begun operat1ons following the renovation, "actual em1ssions" 
following the renovation are deemed to be the source's "potential to emit" 
[see 40 CFR 52.2l(b)(2l}(iv}]. Apparently, there would be a 11 siyn1ticant net 
emissions increase" within the meaning of the PSO reyulations as a result of 
the proposed renovations as currently planned, because potential emissions 
after the proJect--reflecting the restoration of 80 megawatt capac1ty at each 
unit--would greatly exceed representative actual emissions prior to the 
physical changes. (The fact that the project is intended to restore the 
plant's original design capacity is irrelevant to that calculation.)4 If 
this is so, the project would be a "maJor modification" subJect to PSD review. 
However, PSO applies on a pollutant-specific basis, and EPA has not been 
furnished with adequate data regarding the impact of the proposed renovations 
on the various pollutants to determine whether a significant net emissions 
increase would indeed occur for any pollutant. Such data must be provided 
before EPA can make a final determination of PSD applicability. 

4The WEPCO also contends (July 29, 1988 letter, page 35) that EPA 
should instead compare representative actual emissions prior to the change 
with "proJected" actual emissions after the renovations. The PSD reyulat1ons 
provide no support for this view. Where, as here, a source is not currently 
subJect to a PSD permit containiny operational limitat1ons, EPA must µresume 
that the source will operate at its maximum capacHy and, hence, its ·maximum 
potential to emit. However, as discussed below, a source is entitled to 
reduce its potential to emit by embodying its "proJections" of future em1s
sions 1n federally enforceable restrictions on its operations that may serve 
to lawfully avoid PSD review. 

4._37 
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It is important to note in this reyard that WEPCO, at 1ts opt1on, could 
"net out" of PSD rev1ew by accepting federally enforceable restrict1ons on 
its potent1al to emit after the renovat1on. This could occur throuyh 
enhancement of ex1sting pollut1on control equ1pment, addit1on of new equ1p
ment, acceptance of federally enforceable operat1onal restrictions, or some 
comb1nation of these measures, 11miting potential em1ss1ons to a level not 
significantly greater than representative actual emiss1ons prior to the 
renovat1ons. Theoretically, WEPCO could minim1ze the needed restrict1ons on 
its potent1al to emit following the renovat1ons if it could show that some 
period other than the most recent two years is "more representat1ve of normal 
source operation" [see 52.2l(b)(2l)(ii)]. (Obv1ously, such a show1ng would 
be most important w1th respect to unit 5, because 1t has been shut down and 
has had zero emissions since 1985.) Since these matters are with1n WEPCO's 
control, you should advise the company to enter dlscussions w1th Reg1on v and 
Wisconsrn, as appropriate, 1f WEPCO desires to "net out" of PSD rev1ew. 

The WEPCO also argued in its July 29, 1988 letter, at payes 33-41, that 
even if EPA is correct that the Port Washington life extens1on project would 
1nvolve physical changes with1n the meaniny of the PSD regulat1ons, any 
emiss1ons increases would oe due to 1ncreased production rates or hours of 
operat1on rather than higher em1ssions per un1t ot product1on. Theretore, 
WEPCO contends that these 1ncreases should be excluded from cons1derat1on 1n 
determ1ning whether a net s1gnificant em1ssions 1ncrease and, hence, a maJor 
mod1ficat1on, would occur. The WEPCO is incorrect in this reyard. 

As noted above, the exclusions cited by WEPCO are 1ntended to apµly 
where a source 1ncreases emiss1ons by s1mply combust1ny a laryer amount of 
fuel, or processiny a larger amount of raw materials during a given tlme 
per1od, or by expanding its hours of operation "to take advantage of favorable 
market conditions" (see 45 FR 52704). In th1s instance, however, it 1s 
obvious that WEPCO's plans to 1ncrease production rate or hours of operat1on 
are inextricably intertwined with the physical changes planned under the life 
extension proJect. Absent the extensive renovations proposed at Port 
Washington, WEPCO would have little market incentive to, and 1n part would be 
physically unable to, increase operations at these aged and deteriorated 
facilities which, absent the renovations, would likely be retired from service 
in the near future. Thus, WEPCO's plans call for precisely the type of 
"change in hours or rate or operation that would disturb a prior assessment 
of a source's environmental impact [and] should have to undergo [PSD review] 
scrut1ny 11 (see 45 FR 52704). Conversely, accepting WEPCO's interpretat1on of 
the maJor modif1cat1on regulations would serve to exclude from consideration 
all physical or operational changes except those which cause 1ncreased emis
s1ons per un1t of production. Clearly, EPA never intended this result. It 
would allow, through substantial capital investment, siyn1ficant expansion of 
the pollution-emitting capacity and longev1ty of maJor industrial facil1ties 
w1thout PSD rev1ew of the 1mpacts on air quality and opportun1ties for tuture 
economic growth. 
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c. Baseline Date 

The November 9, 1987 letter from the Wisconsin Department of Natural 
Resources to Region V asked whether a complete March 28, 1986 PSD permit 
application for certain work at Port Washington triggered the PSD baseline 
date, despite the fact that the permit was never issued. The answer to this 
question isl!!· Baseline dates are trigyered by the first complete applica
tion and remain in effect regardless of whether the application is revised or 
withdrawn, or whether the permit is finally issued and the source constructed 
or modified. 

III. NSPS Applicability 

4.37 

The Port Washtngton ~enovations are ~ubJect to the Act's NSPS if they 
constitute "modifications" within the meaniny of section 111 and 40 CFR Part 60. 
Under 60.1, the NSPS applies to modifications at an "affected facility." Each 
unit at Port Washington is properly characterized as an "affected facility" 
subJect to the NSPS at 40 CFR Part 60, Subpart Da, which applies to electric 
utility steam yenerating units [see 60.40(a)]. Pursuant to 60.14(a), a modifi
cation for NSPS purposes is defined as "any physical or operational change to 
an existing facility which results in an increase in the emiss1on rate to the 
atmosphere of any pollutant to which a standard applies." Increase in emiss1on 
rate 1s in turn defined as an increase in kilograms per hour (kg/hr) [see 
60.14(b)J. 

Pursuant to longstanding EPA interpretations, the emission rate before 
and after a physical or operational change is evaluated at each unit by 
comparing the hourly potential emissions under current maximum capacity to 
emissions at maximum capacity after the chanye. In addition, under the Act 1 s 
NSPS provisions, only physical limitations on maximum capacity are considered 
in determining potential emissions at power plants. Thus, any prospective 
changes in fuel or raw materials accompanying the physical or operational 
change are not considered in determining maximum capacity. Consequently, 
60.14(b)(2) requires that, in conducting emissions tests before and after a 
change to determine whether an increase in emission rate has occurred, 
"operational parameters" which may affect emissions must be held constant. 
Fuel and raw materials are "operational parameters 11 for this purpose. 
Similarly, 60.14(e)(4) provides that use of an alternative fuel or raw 
material which the existing facility was designed to accommodate before the 
change would not be considered a modification. Thus, for example, a physical 
change which increases the maximum capacity of the facility would have a 
corresponding increase in the sulfur dioxide emissions if the facility used 
fuel with the same sulfur content before and after the change. Such a prospec
tive increase cannot be offset by instead using fuel with a lower sulfur 
content after the change, because, under the regulations, the facility would 
always have the option of chang;ng back to the higher sulfur-content fuel at 
a later date w;thout triggering a mod;fication for NSPS purposes. However, 
any offsettiny reductions in em;ssion rate caused by the concurrent addition 
of pollution control equipment would be considered in determininy whether a 
physical or operational change results in an increase in emission rate. 
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The WEPCO contends (July 29, 1988 letter, at pages 20-27) that baseline 
capacity for the purpose of determininy whether an increase in emission rate 
occurs for purposes of an NSPS modification is the original design capacity 
of the facility. This is incorrect. The thrust of the NSPS modification 
provisions is to compare actual max1mum capacity before and after tne chan~e 
in question. Thus, original design capacity is irrelevant. The provision in 
40 CFR 60.l4(b)(2) for manual emission tests to determine whether an increase 
has occurred clearly contemplates that tests will be done Just prior to and 
after the physical or operational change. The original desiyn capacity of a 
unit, to the extent it differs from actual maximum capacity at the time of 
the test due to physical deterioration--and, hence, derating--ot the facility, 
is immaterial to this calculation. 

A. Physical or Operational Change 

As with the Act's PSD provisions, a modification occurs for NSPS purposes, 
if there 1s either a physical or operational chanye [see 40 CFR 60.14(a)J. 

1. Physical Change 

As is the case under the PSD provisions, the proposed renovations at 
Port Washington would constitute a physical change for NSPS purposes, at 
least at units 2, 3, 4, and 5. The WEPCO would need to supply more informa~ 
tion, if EPA is to make a definitive determination as to unit 1. 

The rear steam drums are part of the steam yenerating unit which 
constitutes the "affected facility" within the meaniny of 40 CFR 60.4l(a), 
and the drum replacements at units 2, 3, 4, and 5 are integral to the planned 
increase in maximum capacity, which 1s the purpose of the 11fe extension 
proJect. With respect to unit 1, other physical changes would increase 
maximum capac1ty from 45 to 80 megawatts. However, there is some question 
whether those changes, in si~nificant part, would occur at the steam generatiny 
unit or will be limited to the turbine/generator set, which is not part ot 
the affected facility. We suggest that you pursue this matter with WEPCO to 
the extent necessary to determine NSPS applicability regardiny unit 1. 

As w1th PSD, the NSPS regulations exclude routine maintenance, repair, 
and replacement [see 60.14(e)(2)]. However, the renovations at the Port 
Washington steam generating units are not routine for NSPS purposes for the 
same reasons--detailed above--that they are not routine for PSO purposes. 

2. Operational Change 

Operational changes include both increases in hours of operation and 
increases in production rate. Section 60.14(e)(3) provides that an increase 
in hours of operation is not, by itself, a modification. However, an increase 
ln production rate at an existing facility constitutes a modification, unless 
lt can be accomplished without a capital expenditure on that facility [see 
60.14(e) (2)]. 
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It is highly likely that the life extension proJect at Port Washington 
constitutes an operational change under this standard, for two reasons. 
First, restoring nameplate capacity at units 1, 2, 3, and 4 presumably 
entails, among other thinys, changes that will allow the units to combust a 
laryer amount of fuel at maximum capacity through operation at higher workiny 
pressures than the units have been able to accommodate in recent years. In 
the case of unit 5, the renovations presumably involve an increase over zero 
fuel and pressure. These changes constitute an increase in production rate 
within the meaning of the regulations. Second, as noted above in the 
discussion of PSD applicability, this increase in production rate entails 
substantial investments to improve the capital stock at each affected 
facility. It appears that these investments are large enough to qualify dS 
"capital expenditures" under the formula specified in 60.2, althouyh WEPCO 
should be asked to supply actual calculations should this become necessary 
to determine NSPS applicability. 

B. Increase in Emission Rate 

It seems clear that, absent some creditable offsetting changes, the 
increases in maximum generating capacity proposed for each of the Port 
Washington units would represent an increase in the hourly potential emission 
rate for each pollutant to which a standard applies over the emission rate 
prior to the renovation. As noted above, burning cleaner fuels would not be 
creditable. Similarly, voluntarily restricting the production rate following 
the renovations also would not be creditable tor NSPS purposes, because WEPCO 
could, at a later date, increase production without trigyerin~ NSPS [see 
40 CFR 60.14(e)(2)]. Accordingly, to avoid triygering NSPS, WEPCO would need 
to install additional air pollution control equipment, or upyrade exist1ny 
equipment, to offset the potential emissions increases, such that no increase 
would occur at maximum capacity. The information submitted indicates that 
WEPCO may plan some enhancement of the current control equipment, but it is 
unclear whether this would be adequate to prevent an increase in emission 
rates. As with PSO applicability, such steps can lawfully avoid NSPS require
ments. Accordingly, you should advise the company that it should address 
these contingencies if it desires EPA to rule on whether WEPCO can avoid NSPS 
requirements in this fashion. 

c. Reconstruction 

Based upon data provided by WEPCO, it seems that the Port Washington 
renovations would not qualify as a "reconstruction" for NSPS purposes under 
40 CFR 60.15, because the capital cost for the upgrades to each of the five 
units, while substantial, apparently is less than 50 percent of the fixed 
capital cost of constructing a comparable, entirely new steam generating unit 
[see 60.lS(b)(l)]. However, the modification and reconstruction provisions 
of NSPS are independent. The former provisions are intended to apply in 
circumstances where physical or operational changes which increase emissions 
make NSPS coverage appropriate at levels well below 50 percent of the cap1ta1 
cost of a replacement unit. Conversely, the reconstruction provisions are 
aimed at changes to an existing unit irrespective of associated emissions 

4.37 
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increases, but trigger NSPS requirements only if the higher SU percent level 
is reached. Thus, the suygestion made by WEPCO in its July 29, 1988 letter 
(at pages 14-15) that EPA must undertake rulemaking to amend th~ reconstruction 
reyulations before NSPS could be applied to the Port Washington proJect 1s 
not well taken. 

IV. Conclusion 

In adopting the PSD and NSPS programs, Congress sought to focus air 
pollut1on control efforts at an efficient and logical point: the making of 
long-term decisions regarding the creation or renewal of maJor stationary 
sources. The Port Washington life extension proJect, as it has been 
presented to EPA, would involve a substantial financial investment at 
pollution-emittiny facilities that may significantly increase potential 
emissions ot air pollutants over a period well beyond tne current 11fe 
expectancy of those facilities. If the additional factual information called 
for 1n this memorandum shows that emissions increases would 1ndeed result 
from this proJect, the project would be subJect to PSD and NSPS requ1rements. 
Such a result would be in harmony with the broad policy objectives that 
Congress intended to achieve through these programs. 

cc: Gerald Emison, OAQPS 
Alan Eckert, OGC 
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Dear Mr. Bolton: 
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As JOU requested in our·meeting on S•ptamber 15, 1988, I 
have made iinal determination• regarding th• applicability of the 
Clean Air lct 1 1 New Source Performance Standard• (NSPS) and 
Prevention of Si;nificant Deterioration <•Sn> requirement• to the 
proposed life extanaion project at the Port Waehington •team 
electric generating 1tat1on, which is owned and operated ~Y 
Wi1~on1in Electric Power Company (WIPCO), For the reaaona 
diacu11a4 below, I have determined that, a1 propo114, the 
renovations at Port Washington ara au~ject to ~oth rag and HSf S 
raquirement1. However, llA remain• willing to work with you 
re§&rding method• of compliance. Al we have·diacuaaed, one 
•lternativ• woul4 be to reconfigure the project auch that no 
emiaa1on1 increa1e1 would occur. My 1taff 11 ready to meet with 
you to diacuaa theae matter• at any ti••· 

% I IACgGIQUND 

On September 12, 1988, David Kee, Director, Air and 
Radiation Diviaicn, IPA aegicn v, wrote you re;ardin; PSD and 
NIPS coverage o~ the Port wa1hington ranovationa. Bnclosad with 
that letter waa a memorandum 4at•d September 9, 1988 ~rom Don a. 
Clay, Acting A11iatant J.4ministrator, addre1ain; th• background 
of the •ort W&ah1ngton pro~eet, and analysing at 1ome le~th the 
relevant interpretative i11u1s. ror purpo••• ct brevity, I will 
not repeat that material hare, ~ut rather incorporate it by 
reference. 

'l'h• September document• concluded that th• life extension 
project, •• proposed, likely woul4 be subject to PSD and NSPS 
requir1ment1. However, IPA alao stated that final applicability 
4etermination1 could net b• provided at that time in the ab1•nce 
of certain factual information. In our su1'1equant meeting you 
reque1te4 that IPA furni•h final determinationa, and agreed to 
provide the neceaaary additional information. You also asked EPA 
to racon1ider certain of the concluaion• in non Clay 1 a 
memorandum. These matter• are discuaaed below. 
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II. FINAL PITEI!,MINATIONS 

Your stat! has responded to our requests for additional 
information, and I w~nt to thank you for WEPCO's continued 
cooperation in doing 10. Baaed on thi1, and the other 
information in !PA'a files, I no~ m&ka the followin; final 
determinations: 

(1) Th• life extensicn project, •• propo1ed, will render 
W!PCO'm Port Washington plant subject to the PSD ~•quirement• of 
Part c of the Clean Air Act a1 a major modification within the 
meaning of th• Act and the EPA regulations at 40 C.l.l. I 52.21. 

(2) Th• propo1ed lite extension project will render each of 
the five 1team generatin; units at the Port Waahin;ton plant 
subject to th• NSPS requirements of ••ction 111 of the Clean Air 
Act as a moditication within the meaning of the Act and the IPA 
regulation1 at 40 C.F.R. Part 60. 

In raconaidarin; the memorandum and letter of September 9 
and 12, I have taken a carerul look at th• i11ue1 you raised in 
our meeting: whether th• renovation• are routine; whether lfA 
ha• treated similar project• in a different f a•hion: and whether 
there would be an emi••io=• in~raase due to • physical or 
operational change. However. I find no reason to depart from th• 
rea1oninq of the September documents. Accordingly, I conclude 
that WBPCO'• life extension project. if carried out •• propo1ed. 
will involve a 1ubatantial and non-routine renewal of the Port 
W••hin;ton facilities that will significantly incr•••• both 
hourly maximum and annual emi11iona of air pollutant•. 

Specifically, regarding the nature of the proposed work at 
Port Washington, I find that the•• renovation• con1titute 
phyaical changes !or PSD purpoaea within the meaning of &O c.r.a. 
I !2.21(b) l2) (1), and physical and operational changes for NSPS 
purposem within th• meaDinq of 40 c.r.1. I 60.14(&). I find 
further that th••• chan;•• do not come within the PSD and NSPS 
axeluaion1 for routine maintenance, repair, and replacement, ncr 
the excluaiona !er increases in production rate or hour• c~ 
operation. (See 40 c.r.R. II 52.21 (b) C2) (iii) and 60.14 (•)). 

leqarding the emission• changes from the life extenaion 
project, based upon the emission• data and certain factual 
a11ertions submitted by WBPCO, I fin~ that the Port Wa•hington 
renovations will result in a significant net increase in 
emi••icn• of several pollutants tor PSD purposes within the 
meanin; of 40 c.r.R.. I 5~.2l(bl (2) (i), (bl CJ), and Cb) (21). I 
find further that the renovations will result in an increase in 
the emission rate ot several pollutants at each ot units 1-5 for 
NSfS purpo•es within the meaninq ot 40 c.r.a. I 60.14(&) and (bl. 
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Enclosures A and I detail the emissions changes underlying 
these finding• for PSC and NSPS purpose&. Al indicated above, 
EPA'• calculations and determination• are baaed on data supplied 
DY WIPCO. ·we will uae the data in Enclosure• A and Bin the 
event you would like to work with us to eatablish an acceptable 
arran~•m•nt for aati1fyin; PSn and NSPS requirement• throuqh th• 
addition or enhan~ement of pollution control equipment, physical 
eapaeity reatrictiona, or, in the caaa of PSD, federally 
enforcea~l• lim1tationa on potential emissions. 

III. D%SCUSS?ON 

Al you requested, I have reconaidered the queation 
of whether the physical and operational chan;ea at Port 
Wa1hin;ton are routine, whether applfinq PSC and NSPS hara would 
be inequitable in light of EPA'• paat treatment of renovation 
project•, and whether the renovations will reault in emiaaion• 
increa•••· Th••• matters are addr••••d below, a• ia IPA'• 
reaaonin~ with re1~ect to the ~a1elinas for calculating the PSD 
and BSPS emi1aiona increases reflected in Bnclosur•• A and B. 

2egarding tha question of routin1ne11, the renovations 
involve th• replacement of ateam drwn1, air heater1, and other 
major component• that are integral to the continued operation of 
th• 1ource. 'l'h• work will not 1iaply maintain th• facilitie• in 
their current state, but rather will 1i;nificantly aza.hanee their 
pre1ent efficiency and capacity, and au~1tantially extend their 
useful economic life. In addition, the work called for here is 
rarely, if ever, performed. Moreover, this work ii coatly, both 
in relative and abaalute terma. Baaed on th••• and other 
factors, % reaffirm Don Clay's finding• on the nan-routine 
character of the Port Wa1hin;ton changes. 'l'h• September 9 
m•morandum contain• a complete diacu11ion of IPA'• reasonin; on 
thi• 111ue. 

On th• r•late4 equity question, % find no incon1i1teney here 
with IPA'• prier determinations re;ardin~ .routine and non-routine 
changes. I note initially that PSD and HIPS applicabilit7 
determination• are made on a caae-by-caae basia. Tbua, it i1 
very difficult tc analogize to other project1, which almo•t 
inevitably pr•••nt si;nificant factual 41fferencea. 
Nevertheless, my staff has reviewed the additional material 7ou 
•u~mitted on September 19, and September 27, 1988 regarding 
certain other renovation projects, and ha1 informally •urveyad 
IPA l1qional Officea and atate agencies. 

% have concluded that none of the rour steam drum 
replacement• identified in rour Septe:l\ber 19 aubmiaeion are 
sufficiently similar to the Port W••hington project to support 
determinations ot nonapplicability in this matter. The Carolina 
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Power and Light case involved a faulty steam drum replaced prior 
to the initial •tart-up ot a new ~nit, and would not have 
increased emissions for PSO or NSPS purpose1. The Great We1tern 
Sugar example did not involve a utility boiler, and wae too 1mall 
to be attacted by NSPS. The A1hland Oil facility ••• not at a 
utility, involved a waste heat boiler that was not foaail-~uel 
tired, and hence, ••• not an emission• unit aubject to PSD or 
NSPS. The Algoma Steel co. facility wa• not a utility boiler, 
and not located in the United State•. 

In addition, the informal survey conducted by the Office of 
Air and Radiation diaclosed no clo••lY analogous ca••• that were 
ever reviewed by EPA headquarter• for purpo1aa o~ PSD or NSPS 
applicability. In particular, IPA found DO examples of 1team 
drum replacement at a;ed electric genaratin; faciliti••· 
Moreover, BPA could find no example• in which the Agency had 
analysed and iaaued an applica~ilitr deter=ination ~or a "life 
exten•ion project" for an1 eateqory of majcr •ource. ~aqar4ing 
the four utility projects i4•ntified in your September 27 
eu~mi11ion, I not• that they do not involve 1team drum 
replacement. In addition, permit applications were not 1ubmitted 
to the 1t1te 1;encie1 for the Duke Power and Tex•• Utilitie1 
project• you cite. Con1aquently, they were not reviewed ~f any 
air pollution control agency. Th• Cincinnati Ga• and Blectric 
project was reviewed by th• 1tate, but not BIA. The •tate 
determined, and IPA Region II concurred, that the Hydraco 
lnter~ri••• project wa1 not 1ubject to PSD b11ed on a net 
decr1a1e in emi•1ion1 of all pollutant•. Our informal 1urver and 
review of th• pro~acts you identified reveal that major 
con1truction activities undertaken by utiliti11 that may be 
subject to Clean Air Act requirement• bav• not been brought to 
th• attention of IPA. The l;ency i• con1iderin; what atep1 may 
be necesaary to addr••• thi1 1ituation. 

IPA ha• discovered only two 1tate aqency determination• 
addressing life extension que1tion• in a manner po••ibly 
incon•i•tent with IPA'• analysi1 of the Port Wa1hin;ton project. 
Theae inatance1, which apparently were not brought to IPA'• 
attention prior to the 1tata•' determination, do not create an 
inequity that would justi~y a different concluaion DY IPA in this 
ca1e. 

Al to the que1tion ot amia1ion• increases at Port 
Waahin;ton, I believe that ZPA has properly interpreted the PSD 
and NSPS regulation• aa applying to increases in emission• due to 
increases in houri ot operation or production rate, where, •• 
hara, such operational or production increa••• are closely 
related to physical or operational chang••· A contrary 
interpretation would allow even ~asaive emission• increaaea 
stemminq from significant new capital investment -- as 
distingui•hed from routine tluctuations in the buainess cycle 
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to escape scrutiny under th• Clean Air Act simply because the new 
investment did not involve an inherently more polluting 
production proee•a. I do not believe that Congresa intended such 
a result. 

I woul4 like to point out that the tigure1 on emissions 
increases in Encloaures A and B retleet my conclusions regarding 
the proper points in time trom which to calculate emi••ions 
changes. For PSD, I have determined under 40 C.P.R. I 
52.~l(bl (21) <ii) that the two-y&ar period of 1983 and 1984 -
prior to the aource curtailment• due to discovery of cracks in 
the rear steam drums -- are more repr•••ntative oi normal source 
operations than the moat recent two-year period. Thia conclusion 
i• appropriate in li;ht of WBPCO'• historical operations. 

As to NSPS, there is no "representative amia•ions" concept 
under that program. ~ather, under the cirewnatanc•• presented ~Y 
thi• case, the ba••line emission rate• for units 1-5 are 
determined bf hourly ~aximwa capacity just prior to the 
renovation•. At tbi• time, EPA is relying on the actual 
operating data you aubmitt•d to determine current maximum 
capacity. Although IPA i• certainly open to further d11cu11ion 
on thi• point, th• information contained in your September 27 and 
October 11, 1988 sU))misaion• i• inadequate to 1upport WBPCO'• 
assertion• that hi;her-than-actual capacities could be achieved 
on an economically sustainable ba1i1. For example, you indicate 
that operation at hi;h•r level• at unit• 1-• "could increaae 
equipment deterioration thus causing further cSamaqe." lle;arding 
Unit 5, you state that "safety concern•" dictated the deci1ion to 
shut down tbat unit. 8a1ed on thi• information, we are unable to 
rely on WIPCO'• 1tatement1 aa to maximum "achievable" capacity in 
determinin; th• emiaaion1 change• at each ot the•• wiita. Thus, 
for example, in the case of unit 5, the current capacity mu•t be 
regarded a1 1ero. 

IV. CONCLUSION 

ID adopting th• PSD and NSPS programs, Congres1 intended to 
addr••• the type ot lon;-term capital investment• in pollution
emittin; faciliti•• at i11ue in the Port Washington life 
extension project. Thus, as proposed, the•• renovations would be 
subject to the requirement• of both proqrama. However, aa 
incSicated a~ove, my •taft remains ready to work closely with 
WEPCO to di1cu1a specific pollution control equipment and 
permitting measure• that would minimize th• co•t to W!PCO o~ 
complying with the requirements of the Clean Air Act. I have 
asked Don Clay to work with you in seeking a final resolution cf 
the compliance issues by De~emb•r 1. 

4.38 
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Again, thank you for your eooperation in this matter. 

L•• M. Themas 

Encloaurea 

cc: Senator lobert W. Xa•ten, Jr. 
Repreaentative r. Jamee Senaenbrenner, Jr. 
Oon Clay, IPA (AHR-4,5) 
David Kee, Air & Radiation Div., Region V 

?.7 



Enclosure A 

PSO Applicability 

Port Waahinqton Power Plant Renovation Project 

(all emissions calculations are in tons p•r year) 

Actual Nat 
Emissions Potential £missions 

follutant Baeeline cu. EmirsioDs cu Inc:ease 

Total suspended 170 283 (3) . 108 
particulate 

Sulfur ISioxid• 24,236 52,621 (3) 28,JSS 

Nitrcqen oxide• 2,991 8,201 5,210 

Carbon monoxide 144 397 253 

Hydrocarbon 17 47 30 

4.38 

PSC 

LtY•l 

25 

40 

40 

100 

40 

Beryllium 0.0016 o.oos 0.0034 0.0004 

Fluor id•• 38 98 60 3 

NOT!: PSD applica~ility fer the other PSO requlated pollutants listed 
at 40 CFR Section s2.21 (l:l) (23) (1) 
datarmin•d at this time. 

and (ii) has not been 

1) Averaqe emis•ions !or two•year period daf ined by cal•ndar years 1983 
and 1984. 

2) A• calculat•d by W!PCO baaed on l992 coal type, actual emis•iona 
after !SP, and an annual capacity utilization factor ot 90t. 

3) An !PA estimate cf potent1al emissions, cased on existing 
enforceable limit• (i.e., applicable SIP), may be higher. 
indicated PSD applicability determination would, however, 
chanqe. 

Subj• 
te.?S 
Re\:;.e 

yea 

yes 

yes 

Y•• 
nc 

Y41 

yea 
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Enclosure B 

NSPS ~pplica.bility 
Port Washington Power Plan~ Renovation Project 

502 (LBS/HR) 

PM CLBS/HR) 

NOx Ct.BS/HR) 

S02 (LBS/KRJ 

PM (I.SS/H1U 

NOx (LSS/HR) 

S02 (LBS/HR) 

PM (LBS/HR) 

NOX (LBS/HRJ 

Notes: 

FULL LOAD EMISS!ONS AT CURRENT CAP~C!TY 
(BE!ORE REN0'\7'1\T!ONl 

UNIT-1 UNIT-2 UNIT-3 ------ -~----- ------
1417 

15 

480 

1828 

16 

352 

2043 

12 

289 

UNIT-4 UNIT-5 

1580 

12 

Z2l 

-o-

-o-
-o-

FULL t01'D EMISSIONS AT rUTURE CAPACITY 
(AFTER RJCNOV)..TION) 

UNIT-l UNIT-2· UNIT-3 UNIT-4 UNIT-S _ ., _____ -------
___ ,.,,, ___ ... _____ 

--------
20,6 2037 2088 2269 2695 

16 16 12 17 lS 

696 392 297 316 369 

SUBJECT TO NSPS ( A!''l'ER RENOW.'l'ION) 

UNIT-l UNIT-2 UNlT-3 UNIT-4 UNIT-5 ... ___ ,..._ ------ __ ,.. ___ ------ ------
YES Ca) YES(a) YES Ca) YES Cal YES 

YES(b) NO NO YES(b) YES 

YES(C) Y!!S(C) Y!S(C) YESCcJ Y!:S(C) 

Cal With less add-on control than NSPS requirement, emissions 
Clb/hr) would not increase and NSPS woul~ not apply. 

(b) Because of planned ESP upgrade, PM emissions Clb/MM Btu) 
after renovation are expected to be less than NSPS requirement. 
However, NSPS would require CEMS for opacity. 

(c) Because arch-fired boilers are used at Port Washington, 
current NOx emissions (lb/MM Btu) are expected to be less than 
NSPS requiremen~s. However, NSPS would require a CEMS for NOx. 



MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

Review of De .... -Min"i1nis Emissions - Sanctions 

Ronald Shafer~ 
Policy and Guidance Section 
Stationary Source compliance Division 

Ron van Mersbergen 
~ir and Radiation Branch (SAR-26) 
Region v ..... 

OFFICE OF 
AIR ANO RADIATION 

The purpose of this memorandum is to comment on your 
draft reply to the State of Illinois explaining ssco's 
January 5, 1983 applicability determination. The 1983 
memorandum addressed the question of whether nonsignif icant 
(de minimis) net emission increases that accumulate over time 
will trigger PSD reviews when the total net emissions exceed 
significance levels. 

The 1983 memorandum stated that even though the preamble 
to the PSD regulations addressed the question of accumulation of 
emissions, the PSD regulations themselves did not. SSCD 
decided that those changes which occur over time (within a 
contemporaneous time frame, that is, five years) and whose 
emissions when reviewed as distinct entities are not signifi
cant, should not be combined and would not trigger PSD review 
(PSD permit issuance and imposition of BACT controls) when 
significance levels are reached. This was a policy decision 
based on concerns about the reasonableness of requiring permit
ting and imposition of controls for the most recent small 
increase in emissions. These policy considerations apply 
only to the permitting requirements for PSD and NSR and do 
not apply to the rules governing sanctions (§52.24). 

4.39 
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It is very important to note that the 1983 memorandum 
affirmed that even though individual de·minimis increases do 
not accumulate to trigger a PSD review, they do consume PSD 
increment and ambient air quality must b~ protected. Likew(se, 
in nonattainment areas, de minimis net emission increases 
must be aggregated and considered in evaluating air quality 
impacts so the NAAQS will be attained. Under the nonattainment 
rules, aggregated de minimis emissions will, trigger sanctions 
when significance levels are reached. Emissions are a~gregated 
as follows: any emissions increase a~ a result of a physical 
change or change in the method of operation must be evaluated 
to see if the cumulative net emissions in~rease over the past 
five years is significant. 

We are now reconsidering the January 5, 1983 applicability 
determination arid intend to write to y~~ later about this. 
If you have~any comments or further questions, please call me 
or Myra Cypser on my staff (382-2872). 

cc: Judy Katz, OECM 
Greg Foote, OGC 
Dennis Crumpler, AQMD 
NSR contacts, Regions I-X 
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4.40 DATE: January 12, 1989 
SUBJECT: Guidance on Several Issues Related to Determining Applicability 

of New Major Source Regulations in Granting Construction Permits 
FROM: Edward J. Lillis, Chief 

Noncriteria Pollution Programs Branch 
Air Quality Management Division 

TO: Michael J. Hayes, Manager 
Division of Atr Pollution Control, Illinois EPA 

DISCUSSION: Memo provides guidance on several issues related to determining 
applicability of major source regulations in granting construction 
permits to modified sources. 
(I) A reviewing agency must base determination of whether a 

source ts •major• on "major• source definitions in the 
Federal Register. 

(2) Whether the emissions increase related to a modification is 
significant ts determined before any netting calculation is 
done. If tt ts, netting calculations are then performed to 
determine whether the •net emissions increase" associated 
with that modification is significant. 

(3) Contemporaneous emissions increases and decreases are 
discussed, as well as other factors affecting whether they 
are •creditable". 

(4) An example of netting calculation is shown. 
CR: 3.33 [Hard Copy]; 23.30 



4.41 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

4.41 

June 13, 1989 
Guidance on Limiting Potential to Emit in New Source Permitting 
Terrell E. Hunt, Associate Enforcement Counsel, Air Enforcement 
Division, Office of Enforcement and Compliance Monitoring 
John S. Sietz, Director, Stationary Source Compliance Division, 
Office of Air Quality Planning and Standards 
Addressee's {Regions 1-X, Regional Counsels, Air Branch Chiefs, 
Air Division Directors) 
This 22-page memo contains final guidance on conditions in 
construction permits that can legally limit a source's potential 
to emit to minor or de minimus levels. The memo includes sections 
of the Louisiana Pacific rulings. Types of limitations that are 
Federally enforceable, and, therefore, legitimate restrictions on 
potential to emit, are discussed, including restrictions on 
production rates, operating hours, control device limitations, and 
averaging periods for determining emission rates and control 
efficiencies. Characteristics of nshamn permits are identified 
and enforcement is discussed. The memo includes sections of the 
Louisiana-Pacific rulings as a basis for policy and includes 
several examples to illustrate the principles. 
2.31 [Hard Copy]; 22.7 



UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 
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MEMORANDUM 

SUBJECT: Request for Clarification of Policy Regarding 

FROM: 

TO: 

the "Net Emissions Increase" p -? 

John Calcagni, 0 i rector "'
Air Quality Managemenr, ivision 

William B. Hathaway, irector 
Air, Pesticides, and Toxics Division {6T) 

This is in response to your August 10, 1989 memorandum regarding guidance 
on several issues related to the calculation of "net emissions increase" {as 
defined in 40 CFR 52.2l(b)(3)(i)) for prevention of significant deterioration 
(PSO) applicability purposes. These issues arose from a PSD pre-application 
package submitted to Region VI by Conoco Inc. of Westlake, Louisiana. 

As was discussed in an August 17, 1989 conference call between Region VI 
staff and members of the New Source Review Section, our response provides 
general guidance on the four basic netting questions raised in your 
memorandum, as opposed to a more detailed response specific to the Conoco 
application. 

Question 1: 

Which of the following approaches is correct for determining if a 
contemporaneous net emissions increase has occurred at an existing major 
source? 

A. Not including contemporaneous emissions unless the project emissions 
exceed PSD significance levels for a pollutant. 

B. Using a literal interpretation of the definition of "net emissions 
increase" as contained in 40 CFR 52.2l(b)(3)(i) which suggests that, 
even if the project's emissions do not exceed the PSD significance 
levels, a series of less than significant c~anges would still be 
accumulated. 

Response: 

Although the definition of "net emissions increase" could be interpreted 
differently, the Environmental Protection Agency's (EPA's) historic policy has 
been not to consider accumulated emissions from a series of small (i.e., less 
than significant) emissions increases if the emissions increase from the 
proposed modification to the source is, standing alone without regard to any 
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decreases, less than sign;f;cant. In other words, the netting calculus (the 
su11111at;on of contemporaneous emissions increases and decreases) is not 
triggered unless there will be a significant emissions ;ncrease associated 

5.:_\ _.tt.i!.h the proposed modification. This policy was discussed in detail in a 1983 
EPA-merilorandum;1copy attached) titled "Net Emission Increases Under PSD." In 
October 1988 the Policy and Guidance Section of the Stationary Source __ ..r.~) 
Compliance Division (SSCD) sent a memorandum (copy attached~to Region Y · 
restating the policy and indicating that it applied QDJ.x to applicability 
determinations made under PSD and did not apply to nonattainment rules. The 
memorandum also indicated that SSCD was reconsidering the policy as it applies 
to PSD. We have, however, discussed this matter with SSCD and understand that 
there are no plans to revise the pol;cy. 

This office has reviewed the considerations (as discussed in the 1983 
memorandum) which led to the policy and continue to find them to be reasonable 
and appropriate. For example, it would not be sensible to subject a small 
increase (e.g., 2 tons per year [tpy]) to a full PSD review because of an 
unrelated 39 tons per year increase 3 years earlier. The PSD reviews of such 
small emissions could place a significant resource burden on both applicants 
and review agencies and would likely result in minimal, if any, emissions 
reductions or air quality benefits from the application of BACT. Conse
quently, I reaffirm that EPA's current policy is not to aggregate less than 
significant increases at a major source when the emissions increase from a 
proposed modification is less than significant. Of course, attempts by 
applicants to avoid PSD review by splitting a modification into two or more 
minor modifications constitutes circumvention of the PSD requirements. Two or 
more related minor changes over a short period of time should be studied for 
possible circumvention. 

Oyestjon 2: 

Once PSD review is triggered for one pollutant, does the triggering 
mechanism (i.e., as described in question 1) remain the same for other 
pollutants or is the net contemporaneous emissions increase for these other 
pollutants compared to the PSD significance levels? In other words, if PSD 
review is triggered for one pollutant, is the source then required to consider 
all contemporaneous emissions changes for the other pollutants when 
determining applicability, even if new emissions from the proposed project 
will be less than significant? 

Response: 

No. The criteria used to determine if a significant net emissions 
increase has occurred from a proposed modification at an existing major source 
are applied on a pollutant-by-pollutant basis. 

For example, a major source experienced insignificant increases of NOx 
(30 tpy) and so2 (15 tpy) 2 years ago, and a decrease of so2 (50 tpy) 3 years 
ago. The source now proposes to add a new process unit witft an associated 
emissions increase of 35 tpy NO and 80 tpy so2. For so2, the proposed 80 tpy 
increase from the modification ~Y itself (before any netting) is significant, 
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so we then determine the contemporaneous net emissions change, the algebraic 
sum of (-SO)+(lS)t(BO), which equals +45 tpy. Therefore, the proposed 
~odification is major and a PSD review for so2 is required. However, the NOx 
1ncrease from the proposed mod;fication is by itself less than significant. 
Consequently, netting is not performed for NOx even though the modification 
is major for so2. 

Oyestion 3: 

Is the approach of comparing new, allowable emissions to old, actual 
emissions still appropriate for determining PSD applicability? 

Response: 

Under the PSO regulations, whether a physical change or change in the 
method of operation at a source will result in a "net emissions increase" 
requires a comparison of the "actual emissions" of the source before and after 
the change. For an existing emissions un;t at a source, "actual emissions" 
before the change equal the average rate in tons per year at which the unit 
actual1y emitted the pollutant during the 2-year period (or more representa
tive period) which precedes the change [see 40 CFR 52.2l(b)(2l)(ii)]. Where 
the change will affect the normal operations of an existing emissions unit (as 
in the case of a change which could result in increased use of the unit), 
aactual em.issions 11 after the change must be assumed to be equal to "potential 
to emit.• The PSD regulations are quite clear regarding such circumstances 
[40 CFR S2.2l(b)(2l)(iv)]: 

For any emissions unit that has not yet begun nonnal operations 
on the particular date, actyal emjssjons shall equal the ootential 
to emjt of the unit on that date. (Emphasis added.) 

Where "alJowable emissions" are the same as or less than the 11 potential to 
e11it 11 for an emissions unit 1 "allowable emissions" may be used to define the 
•actual emissions• of that unit after the change. Consequent1y, for 
detennining PSO applicability, the comparison of pTior "actual" versus new 
"potential" emissions (or 'allowable" where appropriate) is the correct 
methodology to use. 

The comparhon of prior "actual" to future "potential" emissions is made 
on a unit-by-unit basis for all emissions units at the source that will be 
affected by the change. It is done for the emissions unit(s} undergoing the 
physical change or change in the method of operation and also for any other 
units at which normal operat;ons could be affected by the change at the 
source. This, for example, includes a review for possible emissions increases 
at process-related emissions units due to a physical change which removed a 
bottleneck at only one of the units. 

Question 4: 

When determining contemporaneous increases and decreases, are all 
emissions points at the source reviewed, or only those emissions points that 
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have had em;ss;ons changes incorporated into State permits, in terms of actual 
emissions changes.at the beginning and end of the contemporaneous period to 
determine the contemporaneous emissions changes? 

Resnonse: 

Generally ill emissions points at the source (including fugitive 
emissions where applicable) are reviewed for emissions changes, including 
those points with emissions changes that have not been incorporated into 
permits. The PSD regulations at 40 CFR 52.2l(b)(3)(i)(b) require that "iD.l 
21blr. increases and decreases in actual emissions at the source that are 
contemporaneous with the particular change and are otherwise creditable" be 
included in the calculation of "net emissions increase." (Emphasis added.) 

In regard to emissions changes incorporated into permits, the regulations 
at 40 CFR 52.2l(b)(3)(iii) provide that a contemporaneous increase or decrease 
(to the extent the decrease is federally enforceable) is creditable only if 
the relevant reviewing authority has Ilil1 relied on it in issuing a PSD permit 
for the source, and the permit is still in effect when the increase in actual 
emissions from the particular change occurs. A reviewing authority relies on 
an increase or decrease when, after taking the increase or decrease into 
account, it concludes that the proposed project would not cause or contribute 
to a violation of an increment or ambient standard. In other words, an 
emissions change at an emissions point which was considered in the issuance of 
a PSD permit for the source is nAt available to be used in subsequent netting 
calculations. For example, an emission change incorporated in a source's PSD 
permit (State or Federal) would not be available to be used as a 
contemporaneous increase or decrease in a subsequent netting calculation. 

On the other hand, where an emissions change was not relied upon in 
issuing a PSD permit for the source, the regulations make no distinction 
between an emissions point with an emissions change incorporated into a State 
permit and any other emissions point at the source when defining an otherwise 
creditable contemporaneous change. Consequently, except for emissions changes 
considered in issuing a PSD permit, .ill emissions points at the source are 
reviewed in terms of actual emissions changes to determine the contemporaneous 
emissions changes at a source, including those emissions points that have not 
had emissions changes incorporated into State permits. Although emissions 
changes incorporated into State permits do not affect which emissions points 
must be considered, conditions in State permits (if federally enforceable) may 
be used to define an emissions unit's "allowable emissions.n 

If you have any questions in regard to this matter, please contact 
David Solomon of the New Source Review Section at FTS 629-5375. 

Attachments 

cc: NSR Contacts 
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UNITED STATE3' ENVIRONMENTAL PROTECTION .A.GEHCY 

Mr:MORA?:Dl'M 

SU!JECT: Net Emission Increase Under PSD 

FROM: Sheldon Meyers, Director 
Office of Air Qualiry Planning and Standards 

TO: David P. Howekamp • Di.rector 
Air Managemenc Division - Region IX 

'nils is in response co your memo dated May 3, 1983 to 
Kachleen M. !eanecc concerning nee emission increases under PSD. 
I have looked inco the question of inconsistency in i.Dcerprecacion 
of the de mf.Dimus provisions of 'the PSD regulations aa raised in 
your memorandum, and have concluded chat che interprecacion made 
by che Stationary Source Compliance Division is the moat practical. 

The issue, as I understand ic, is whecher sources and control 
agenc1.ea need co aggregate small changes (i.e., chose be~ow ~ 
mini.mus levels) which occar over cime so chat once che c'1mulacive 
e ffecc of the changes exceeds de m!nimus levels, PSD la triggered. 
The preamble co che PSD regulation& implied chat chis aggregacioa 
would be required. Bowe-ver • cha Agency haa maintained a ince 1981 
~c no such a~egacloa la required. This ince~recacion was 
first afticulaced in a memo from SSC> (t:ben DSSE) co Regioa VII 
dated Jaauary 22, 1981,. aad baa been reiterated in memoranda 
co llegioa IX and .I aiace chea. The SSCI> inc:erprecacion vas 
concurred iD by che Office of Ceaeral Counsel (Pec:er Wyckoff) aa 
legally aupporcable •lace the regulacioaa chemaelvea are noc clear. 
The policy coa.ideraciol18 leading co chis iacerprecatioa were: 

(a) aggregation could impose a aignificani: resource 
barden on sources which mighc never become subjecc 
co PSD. 

(b) aggregacioa would only require installation of BACT 
level coacrola on the last piece of equipmenc which 
criggered the review, with a minimum air quality 
benefit, and 

(c) air qualicy vou-ld be procec~ed since chese changes 
would conaume increment in any eveac. 

CDMCURRIMCl!S 
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In conclusion. I fee-1 that the it'terr-'!'c·tation C?ac!c 

tv SSCD to be the most reasonable:=. iio,,·e"-.:::·, 1 recor.nize 
that a clarifyin~ amendment tc the ~~~ r~~~latior. is advisable 
ana ~ill include it aa part o! the next set of proooaed chan~ea 
to the PSD regulations. If you would like to discuss this 
further, please contact me. 

cc: Darryl Tyler 
Ee! Reich • 
Peter ~yckof f 

En-341:R.Biondi:kw:Draft 5-31-83 382-2831 Rm. 3202 Final 6-2-83 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

JCT~ 8 IC~~ .. - . 
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OFFICE OF 
AIR ANO RADIATION 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Review of De('"Miii°:i·!ftis Emissions - Sanctions 

Ronald Shafer~ 
Policy and Guidance Section 
stationary source compliance Division 

Ron van Mersbergen 
~ir and Radiation Branch (SAR-26) 
Region V 

The purpose of this memorandum is to comment on your 
draft reply to the state of Illinois explaining SSCD's 
January 5, 1983 applicability determination. The 1983 
memorandum addressed the question of whether nonsignificant 
(de minimis) net emission increases that accumulate over time 
will tr·igger PSD reviews when the total net emissions exceed 
significance levels. 

The 1983 memorandum stated that even though the preamble 
to the PSD regulations addressed the question of accumulation of 
emissions, the PSD regulations themselves did not. SSCD 
decided that those changes which occur over time (within a 
contemporaneous time frame, that is, five years) and whose 
emissions when reviewed as distinct entities are not signif i
cant, should not be combined and would not trigger PSD review 
(PSD permit issuance and imposition of BACT controls) when 
significance levels are reached. This was a policy decision 
based on concerns about the reasonableness of requiring permit
ting and imposition of controls for the most recent small 
increase in emissions. These policy considerations apply 
only to the permitting requirements for PSD and NSR and do 
not apply to the rules governing sanctions (§52.24). 
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It is very important to note that the 1983 memorandum 
affirmed that even though individual de minimis increases do 
not accumulate to trigger a PSD review, they do consume PSD 
increment and ambient air quality must be protected. Likewise, 
in nonattainment areas, de minimis net emission increases 
must be aggregated and considered in evaluating air quality 
impacts so the NAAQS will be attained. under the nonattainment 
rules, aggregated de minimis emissions will trigger sanctions 
when significance levels are reached. Emissions are aggregated 
as follows: any emissions increase as a result of a physical 
change or change in the method of operation must be evaluated 
to see if the cumulative net emissions increase over the past 
five years is significant. 

we are now reconsidering the January S, 1983 applicability 
determination and intend to write to you later about this. 
If you have any comments or further questions, please call me 
or Myra cypser on my staff (382-2872). 

cc: Judy Katz, OECM 
Greg Foote, OGC 
Dennis Crumpler, AOMD 
NSR contacts, Regions I-X 
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4.43 DATE: November 24, 1989 
SUBJECT: Court of Appeals Decision Upholding PSD "Actual-to-Potential" 

Applicability Rules Puerto Rican Cement Co .. Inc. v. EPA, No. 89-
1070 (1st Cir.) 

FROM: Gregory B. Foote, Attorney, Air and Radiation Division 
TO: Alan W. Eckert, Associate General Counsel, Air and Radiation 

Division 
William G. Rosenberg, Assistant Administrator for Air and 
Radiation 

DISCUSSION: This memo discusses the court's decision affirming EPA's position 
that, when a company makes a "physical or operational change" at 
an existing facility, there is a "major modification" subject to 
PSD review if a comparison of actual emissions before the change 
with potential emissions thereafter shows a significant net 
increase. A copy of the court's ruling is attached. 

CR: 2.32 [Hard Copy] 



MEMORANDUM 

UNITED 51:ATES E~VIRONMENTAL PROTECTION AGENCY 
Otfrce of Arr Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

DEC 2 9 1989 

SUBJECT: Use of Netting Credits t'7!"'~ 

FROM~ John Calcagni, Director /A..J=-....:SL1--~~~~~---
~- Air Quality Management DivisTOn (MD-15) 

TO: Bruce P. Miller, Chief 
Air Programs Branch, Region IV 

This memorandum is in response to your October 27, 1989 memorandum which 
asked several questions concerning the Environmental Protection Agency's 
(EPA's) position on netting. Specifically, you asked the following questions: 

1. Can "leftover" contemporaneous emissions reductions be used in 
future netting transactions? 

2. If so, can these emissions credits be sold or otherwise be used by a 
separate facility with a different, major, standard industrial classification 
(SIC) number under any circumstances? 

3. If a source is allowed to use the leftover emissions credits in the 
future, is the 5-year netting time frame opened for all pollutants, even 
though a modification may be major for only a limited number of pollutants? 

The following response is based on our reading of the Federal 
regulations. However, States with federally approved prevention of 
significant deterioration (PSD) State implementation plans are free to follow 
a more stringent interpretation of their regulations. 

4.44 

Your first question asked whether a source could use "leftover" emissions 
reduction credits from a netting transaction in future netting transactions. 
We assume by "leftover" emissions reductions you mean some portion of an 
emissions decrease that does not appear to be fully utilized in allowing a 
source to net out of review. As explained below [and in the January 12, 1989 (':3.33) 
letter (see attached) from Ed Lillis to Michael Hayes], the procedure we 
recommend for considering emissions increases and decreases in a netting 
calculation does not result in "leftover" emissions credits, since emissions 
increases and decreases are considered in their entirety. 

The pertinent PSD criteria for emissions increases and decreases to be 
creditable for netting transactions is CFR 40 Part 52.2l(b)(3)(iii) or 
Part 51.166(b)(3)(iii), which state~ that the emissions increases and 
decreases are creditable: 
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b) ... "if the reviewing authority has not relied on it 
(e.g., an emissions decrease} in issuing a permit for the 
source under regulations approved pursuant to this 
section, which permit is in effect when the increase in 
actual emissions from the particular change occurs." 
[NOTE: EPA's policy is to interpret the permit to be a 
PSO permit.] 

There are situations, such as when a source nets out of review, when the 
permitting authority does not rely on creditable emissions increases or 
decreases nin issuing a PSD permit." For example, when a source nets out of 
review, no PSD permit is issued. As such, the reviewing authority has not 
relied on any creditable emissions increases or decreases in issuing a permit, 
so the emissions increases and decreases are still available for future 
applications. 

For example, a major source proposes to replace a boiler that emits 
30 tons per year (tpy) of sulfur dioxide (S02) with a new unit that has a 
potential to emit 50 tpy so2. Also, the source shut down a 40 tpy so2 unit 3 
years prior to the proposed modification. As such, the netting equat1on for 
the example is: 

+SO tpy (proposed increase) minus 30 tpy (current shutdown) 
minus 40 tpy (previous shutdown) = -20 tpy so2 

Note that these shutdowns, as all other decreases, must be federally 
enforceable in order to be creditable. Consequently, the source nets out of 
review, and no PSD permit is issued. 

We do not view the -20 tpy so2 that results from the netting calculation 
as "leftovera credit. Rather, we view each of the contemporaneous and 
otherwise creditable emissions increases and decreases considered by the 
source in netting out of review as still being fully available, and must 
therefore be included in the next netting transaction at the source. To 
further illustrate, suppose the source in the example plans to add another new 
boiler in 3 years, which will increase so2 emissions by 50 tpy without 
replacing any existing units. A new net emissions increase must be 
calculated. The 40 tpy reduction that was creditable in the previous netting 
transaction will have passed out of the contemporaneous window, so it is no 
longer available. The new net emissions increase is calculated as follows: 

+50 tpy (proposed increase) plus SO tpy (previous increase) 
minus 30 tpy (previous shutdown) = 70 tpy so2 

In this case, the source does not net out of review and must get a PSD permit. 

Where a source is not able to net out of review, any emissions increase 
or decrease used in the netting equation to determine source applicability 
must also be used in its entirety in the subsequent air quality impact 
analysis. In this manner, a reviewing authority relies on the full emissions 
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increase or decreas~ in determining whether the proposed project would or 
would not cause, or contribute to, a violation of an increment or ambient 
standard. At this point, these increases and decreases are no longer 
creditable. 

Your second question asked if "leftover" credits existed, could those 
credits be sold or otherwise used by a separate facility (with a different 
major SIC number) under any circumstances. As a hypothetical example, you 
asked if a new major source, with a different SIC number and under separate 
ownership, located on the property of another source, could it use the 
"leftover" netting credits under any circumstances. The answer to this 
situation is D.Q., since netting is source-specific. Emissions reduction 
credits cannot be sold to. or used by, separate sources for PSD nett;ng 
purposes, even if they are collocated at the same site. 

~ The answer to your third question is D.Q. It was addressed in my 
(Pt·~"l September 18, 1989 memorandum to William B. Hathaway, Director of the Air, 

Pesticides, and Toxics Division, EPA Region VI, a copy of which is attached. 
Please refer to the response to question 2 in that memorandum. 

If you have any questions, please contact Gary Mccutchen or 
Dennis Crumpler of my staff at FTS 629-5592 or FTS 629-0871, respectively. 

2 Attachments 

cc: G. Foote, OGC 
Air Branch Chief, Regions 1-111, V-X 
New Source Review Contacts 

4.44 



MEMOBANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

"JAN o 2 \990 

Effect of Changing Stack Heights on Prevention of 
Significant Deterioration ~}··~g-.;nd M_oni,toring 

John Calcagni, Director~~~.::e-.-2""'~ 
Air Quality Management. crivision (MD 15} \ 

Bruce P. Miller, Chiefi _____.. 
Air Programs Branch, Region IV 

This is in response to your October 20, 1989 memorandum concerning 
whether and when the beneficial air quality impacts that result from raising 
an existing stack height at a source can be considered as part of a proposed 
PSO modification. You asked for our conments on your dr-aft response to 
Mr. Richard Grusnick's (Alabama Department of Environmental Management) 
September 11, 1989 letter on this issue. I have reviewed your draft response 
concerning the following specific examples provided by Mr. Grusnick. 

Example 1. A baseline (non-increment consuming) unit raising its stack 
(from 100 feet to 250 feet) at the time of a mill expansion. The reason for 
raising the stack is: 

(a) to produce enough air quality credit to reduce the 
ambient impact caused by the expansion; and 

(b) to prevent a nuisance to workers in a new 200-foot 
building. 

Examole 2. An existing PSD increment-consuming unit raising its stack 
(from 100 feet to 250 feet) in conjunction with a mill expansion to avoid 
worker exposure inside a new 200-foot building. 

Exanple 3. An existing PSD increment-consuming unit (with a wet scrubber 
and a 100-foot stack) whose emissions would be merged with new emissions from 
a proposed new adja~ent unit (with an ESP) with a 300-foot stack. 

I agree with your position that the reason why a source raises a stack is 
not relevant in deciding whether the air quality benefit to be derived from the 
stack increase can be considered in the PSD analysis. However, the maximum 
height creditable as the good engineering practice (GEP) stack height without 
providing a demonstration is 65 meters (approximately 213 feet). For a height 
greater than 65 meters to be fully creditable as the GEP stack height, it nust 
be established in a manner consistent with the stack height rules. 

4 is 
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In response to the question of when the increase in a stack height can be 
considered as part of a proposed modification, I believe that the increase must 
be proposed in conjunction with the overall mod;fication, but need not be 
directly related to other physical changes or changes in the method of operation 
being proposed by the source. That ;s, the stack being raised need not be 
physically tied to the emissions unit(s) being constructed or modified. Thus, 
when a stack height increase is proposed in a PSD (modification) application, 
any creditable air quality improvements resulting from the higher stack (whether 
or not any increase in emissions resulting from the proposed modification are 
to be released through such stack) should be considered in the preliminary 
modeling analysis to determine whether further modeling or preconstruction 
monitoring would be required. 

In each of the examples provided by Mr. Grusnick, I would consider the 
proposed stack height increase to be part of the proposed modification, and 
such increase, in general, should therefore be used in the detenntnation of 
whether PSD modeling or preconstruction monitoring would be required. However, 
before any new stack exceeding 65 meters (approximately 213 feet) could be fully 
creditable, it would have to be verified as the GEP height in accordance with 
approved stack height rules. There are additional requirements with regard to 
the merging of exhaust gas streams that should be carefully evaluated to 
determine the creditable stack parameters in the third example. 

If you have any questions concerning this response, please contact 
Dan deRoeck at 629-5593. 

cc: J. Calcagni 
E. Lillis 
G. Mccutchen 
E. Ginsberg 
Air Branch Chief, Regions I-III, V-X 
NSR Contacts 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

Mr. Morton Sterling, Director 
Environmental Protection 
Detroit Edison Company 
200 Second Avenue, 482 WCB 
Detroit, M;ch;gan 48226 

Dear Mr. Sterling: 

JAN 1 8 1990 

This is a followup to the October 19, 1989 meeting during which Detroit 
Edison further discussed its position that the addition of natural gas firing 
capacity to the Greenwood Unit I Power Plant should not be subject to a 
prevention of significant deterioration (PSO) review. At the meeting, you 
requested that Environmental Protection Agency {EPA) Headquarters review 
Region V's previous determination that the proposed fuel conversion was a 
"major modification" for PSO purposes. 

As you are aware, in a letter dated December 20, 1988, EPA Region V 
concluded that the proposed conversion of the oil-fired Greenwood Unit to dual 
capacity for oil and gas firing would subject the plant to a PSD review for 
nitrogen oxides (NOx>· The Region's conclusion was based on a determination 
that 1) the source was not capable of firing natural gas prior to January 6, 
1975 (and therefore was not covered by the PSD exemption for modifications 
under 40 CFR 52.2l(b)(2)(iii)(e){l)); and 2) there would be a significant net 
increase of NOx resulting from the change. As you have requested, we have 
reevaluated th1s finding in light of the add;tional information submitted by 
Detroit Edison during the October 19 meeting. 

The information presented by Detroit Edison indicates that the emissions 
unit at the source was initially designed and permitted to fire both oil and 
gas. However, there is no evidence to demonstrate that the source as a whole 
had, or at any time initiated construction on, the equipment necessary to 
deliver natural gas to the combust;on unit. Without such equipment, it would 
not be possible for the source to utilize natural gas as an alternate fuel. 
Consequently, it is our view that the source was not capable of accommodating 
natural gas prior to January 6, 1975. Therefore, the changes necessary to 
accommodate the fir;ng of natural gas at the Greenwood Plant would, for PSD 
purposes, be considered a 11 physical change" to the source. 

As requested, we have also evaluated the net emissions change at the 
source that would result from the modif;cation. It is Detroit Edison's 
position that the large decreases in "allowable" emissions of sulfur dioxide, 
particulate matter, and NOx when burning natural gas rather than oil as a 
result of the modification, warrants special consideration. Specifically, 
Detroit Edison feels that the use of a cleaner fuel at the Greenwood Plant 
warrants a finding that there is no increase in actual emissions and 
accordingly no "major modffkat ion." 

l.I 

4.46 
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Under the PSD regulation, a "malor modification" occurs when the 
physical or operational change at the source (in this case the installation of 
natural gas handling facilities and the firing of natural gas) would result in 
a significant net emissions increase for any regulated pollutant at the 
source. Whether the proposed use of natural gas at the Greenwood Plant would 
result in a "significant net emissions increase" depends on a comparison 
between the "actual emissions" before and after the physical or operational 
change. Where, as here, the source has not yet begun operations firing 
natural gas, "actual emissions" after the change to natural gas firing are 
deemed to be the source's "potential to emit" for that fuel [see 40 CFR 
52.2l(b)(2l)(iv)]. Potential annual NOx emissions when firing natural gas at 
the Greenwood Plant greatly exceed its current actual emissions. Therefore, 
as a result of the ability to fire natural gas after the change, the emissions 
of NOx at the source would experience a "significant net emissions increase," 
within the meaning of the PSD regulations. The fact that current annual 
"allowable emissions" for the Greenwood Plant when firing oil may greatly 
exceed future allowable (or potential) emissions when firing natural gas is 
not relevant for PSD applicability purposes. See Puerto Rican Cement Co .• 
Inc. v . .EfA No.89-1070 (First Circuit) (slip op. October 31, 1989}. 

In summary, our review indicates that Region V correctly applied the PSD 
applicability criteria. 

The PSD requirements include an air quality and additional impact 
analysis and the application of best available control technology (BACT}. The 
BACT requirement applies to "each proposed emissions unit at which a net 
emissions increase would occur as a result of a physical change or change in 
the method of operation in the unit" [see 52.2l(j)(3}]. Consequently, 
although the addition of gas firing would subject the source as a whole to a 
PSD review, the requirement to apply BACT is applicable only to those 
emissions units at the source which undergo both a physical or operational 
change and a significant net emissions increase. It appears that the only 
emissions unit at the Greenwood Plant affected by the proposal to fire gas 
would be the existing boiler. Historically, it has been EPA's policy that 
where the individual boiler being converted is capable of accommodating the 
alternate fuel, BACT would not apply. 

In this case, in addition to the physical changes at the source 
necessary to deliver natural gas to the existing boiler, a number of canes 
capable of burning natural gas would be installed in the existing burner 
assemblies. Modifications to the unit's overfired air duct are also planned. 
We also understand that there will be no changes in the present oil burning 
system, which will be retained. 

Our review indicates that, by itself, the addition of gas canes to the 
burners is not a physical change or change in the method of operation in the 
unit and, consequently, would not subject the boiler to a BACT review. 
Therefore, if the sole change to the boiler is the addition of the canes, 
then, in this c~se, the only requirements necessary for a PSD permit are an 
air quality analysis, additional impacts analyses, and (if applicable} a 
Class I impact analysis--the application of BACT is not required. However, 
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the information submitted by Detroit Edison indicates that changes to the 
boiler 1 s overfirea air duct are also planned. At this time. without 
additional information on the nature and scope of the work to be done on the 
overfired air duct, we cannot determine whether these are physical or 
operational changes to the boiler that are necessary to make the boiler 
capable of accommodating natural gas. If the ducting work is necessary for 
this purpose, then a BACT analysis would likely be required. 

In addition, it is unclear from the information submitted whether 
Detroit Edison plans to undertake further modifications to the boiler which 
would allow 100 percent load when firing natural gas. Currently, the unit as 
presently configured has the potential of achieving only 75 percent load when 
firing natural gas. To achieve a higher load, substantial modifications to 
the unit apparently would be required. These types of physical changes to the 
boiler likely would require a full PSD review, including a BACT analysis for 
the boiler. The BACT analysis would require that the source evaluate the use 
of all available additional air pollution controls for reducing NOx emissions. 
The analysis would consider retrofit costs for add-on controls and the fact 
that gas is a relatively clean-burning fuel. Consequently, in this case, it 
is possible that the currently planned use of a low-NOx burner design may be 
BACT for gas firing. However, such a conclusion would have to be demonstrated 
through the requisite BACT analysis. I have asked Region V to work with you 
should you need assistance in preparing the analysis. 

cc: J. Calcagni, EPA/AQMD 
D. Kee, EPA/Region V 
G. Foote, EPA/OGC 

erald A. Emison 
Director 

Office of Air Quality Planning 
and Standards 

4.46 



01.'31 1'390 1~:39 10802118 p. 02 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

Mr.~ J. Mathai 
AaaiJrtant eontuiam
Office of Air Mlu'aja1+ 1t 

REGION:; 
239 SOUlll DEARBORN ST. 
CHICAGO. ILLINOIS 61614 

Inliana Cepartment of Dwircnmental. MilnllgaDent 
105 South M8r1diln sttwt 
P.O. Bcac 601! 
InSi.anspolia, Indiana 46206-601' 

'lba purpose of this latter is to CXiiiii&Jt on th8 pamit pre lxeed by tl1a 
Indiana Cepartment of Envircnmental. Managamnt (IIDQ tar Nort.hem Indiana 
PUblic Sez'Yica Ocllpny's (NIPSCX)) Bailly CJen&r&tin:J static:n. 'Die pKmit 
provides for t.he ccnst:.?\JCt1cn of an air pollutim axatrol devica ancl directly 
nlated ~ urx!er the Clean ccal Tedn:>loqy (cx:l') ptcgtam. 'Iba 
Envira'mental Protecti.Cll kJercf (EPA) ag: es with the cletemimtion ~ m:M 
tbat the state and EPA rules far prevention ot aignitic:ant daterioratian 
(PSD) an::I new ac:mca parf~ ataidarda CNDS> are not 1ntenied to awly 
to the err prcrjact at Bailly. In otbez' ~. tm project ahcul.d not be 
cansidarad a "major llDiltication" under naw sairca review (NSR) or a 
''mcdi.fication" as set forth Ul1:5m" NSPS provided certain requ.inments are met. 
In a separate tut mlat.ed issue, EPA also agrees with the determination "t:tf 
ItlM that the nlitian of a diesel generator as a backup pcwer supply to the 
9C:\.1CDer to tie inatal.led at Bailly is net a mjor modificatian if the limits 
en opera.tin; the geJarator agned to by NIPSCX> are federally enforceable. 

Intrcductian 

Far' !6PS p:pcaas, a mcdificatian iB defirai as artf P'JY&ical d1anqe in, er 
c:hm;Je in tba mtim Of qsaticn of, a staticrmy scuraa w.ch increases 
(in tens of hmrly miaaicns capacity) th8 mmt of mt air pollutant 
?!9J11ated urdlr tha Clan Air Act (Act) ~ is mitt.a! l1f ad\ saurce, er 
.mic::h reailta in tba -..1cn of ant air pollutant not previously emitted. 
Fer KSR pmpoaaa, a mjor IDilfiaatic:n is a 'lllXlitic:atian which :aults in a 
aignificant mt m.iaaicns incrmse (in tans o~ actual aJ'1l'U\l eali.ssicins). 

'Iba DIA hall ta • "* mra that t.hase definitions can be 1nt.erpret.a1 in such a 
nennar u to Djd to NSR or NSPS, ar bath, certAin enviz:arlDentally 
cmirable activit.1- at edstinJ st:aticxmy SClJrCE!8 ~ neit!m' o:agi:ess 
nor EPA 1nt.mltad to be cavara:t by tha ACt 's ,._ KmCe requirananta. 
MCll."llcNar, NSR or NSPS caYEa98 \lalld, in saia inatancas, haW tha effect of 
diacxm'Bqin; md\ activities. 'lba EPA t.liwes t:hat 9lldl activities, . 
1.ncludirg a:T demcnstratian projects, are net }:hysical charqes or chanqes in 
tba mathccl of ~ticn, so lcn; u thay maat cartain criteria diSOJSsed 
t.rein am EPA ;sew. an fiA)lic:abUity exclusian. Manca, such activities are 
not "madificatiana" far NSPS pirpcaes, or "mjor mcdificaticn111 far NSR 
p:pcses. 
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o... the put 88V9:1:al 1D1tna, m his bald l'Ulm'CUS intmml wtin;s to 
dj.,,y tha Clain Air ACt m;ulatcty i•• ra.i..a by tr. err ptc;ram. l\S a 
result of tlW df.,•iaw, them hu decided to .t.aa. an interpretative 
Nl.in:J as llaCll u po-ible to prov.ilia C)U1dm1m en the datinit.ia\ ot a 
P'lYaical or CJPl!fSticmal ~ as it 8R111- to rar acm:ca requ.in!mant:s. In 
a latter dated Jarmary 5, 1990, EPA adviMd NIPSa> of this intend.en. 

F.aamtially, thUs ml.in; WQUd c:larif'f that if a 9CIUZC8 solal.y 
adda or emanc. systam or dw.ices ~ prlJnary tunct1c:ra am the 
mduct.1cn of air polluticrl, anci t.hat ara dataminal to be not less 
envircnnantaliy tawfic:ial. (as detemi.nld by tba Adla:i.niatrator) than mt 
aaisaim cn&trol systm or deYica it replaces, it arf/1 such activities wculd 
nat anltit:uta a Pw&ical or operaticml dmn;a triqaeri.nq new scm'CI! 
raquirements. CDmaquently, NSPS ml PSD an:I ncnattaizmant mw sautm review 
wculd ~ BR>lY to thaaa types Of activit.iea. '1!Ua intm:pratativa rulin; 
'#IOUld inclme pmanant, as wall aa tmporary projects umer tm a:r prcgxam. 
'ttaWaYer', it ~ nat extan1 to projects that primarily ara intarded ta 
8JCtl!ft1 the lite of a plant or increase capacity. ~ additicn, art/ c:han;J8S, 
pemara~ ar ~,~are axpac:tad to signit:icantly .tncrmaa 
amisaians to tl1e a~, such u changes 'Which incmue a acmca' s hourly 
cperatin; c::apacity (e.q., eliminat.in; a bcttleneck), hcUrly anissions rate 
(e.q., cne pollutant decreases mt amt:her increases), ar utilizaticn r:ate 
(e.q. , an anticipated increase in hcurs per yaar ot operaticn rellUltinr;i fl'm 
tha imt.allaticn ot oant:els) wculd still be subject to NSR am NSPS. 

Baaed on oor review of the draft pemit, w bel!eVe that tlie Bailly project 
is camistent Vi.th the previsions EPA is dsVelq>inJ for its inte?ln'etativa 
rulin;J. on this basis, w have reached the ccnclusial that this project in 
particular is net subject to NSPS or mjor NSR raqW.ranents, ao lcrq as it 
ccntinues to met the criteria dhrcussed herein. 

'Iha taI.anoe of air ca111ests outlines the~ for EPA'• ccnclusicn and 
cantaim a disn.lSSicn of the anticipate::l tezms of EPA's upccm1rq 
intarp:etative l'Ul.e. 'lbe EPA is still deli.beratinq the specific texms and 
pmv.iaicns of its interpretative rulin;. "'11.e taday's ccmnents reflect 
EPA's am:mt. expectaticns cf '4'at will be ccntained in tbat document, the 
actual tam of ta r:ulinq mf differ fxm these dtsozssed hm:ein. 

A. '1119 NBR ancl NSPS Provisians of tha Clean Air ll;t. 

b NSR md NBPB praviaicm of the ltCt apply to \D)lly new fac:iliti•, and ta 
mcxlif.icationa at ex1stin9 facilities, t.mn certain oonditiona are mat. 'lbe 
rW.• ~ the applicability of :tm ant NSPS to moclifica.tiam at 
m.tirq facilitim are dMct'ibad in detail in tm EPA ngul.atiam (see 40 
cm s1.1ss anct Appm'l:l1x s, s2.21, 60.14 ard 60.15). In qemral, ttw 
nalitic:ations that wail.d trigqer tt.e new saurce ~ are those 
involvin) phyaiall or cpentiaBl ~ wtU.d\ increase emissions ever 
baselirae l8V9la. (In addition, for tEPS puq:JC•• urder EPA r;"a9Ulations, a 
~en oca.:w and a .cuzm is ccmidered "new" if t.h8 physical or 
cperatic:ml c:hanqe 00Bts mare than 50 l*'tEJ at of t:ha npl ac REiit CCl8t Of the 
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-ltfectld facility, raqarclless of Wbether an amisaiC11S increase cxxms). 1he 
tenD "i:ftyaio.al or ~1"inrv.1 r:tvH-w~" {!' n 111tnK!d hrnwi1y "rd w.y trrl1Jtin 
ti. 1mtal.l.aticn, -me, ar dimnBntl.irq of pollutiat ccntrol aquipmnt. 

'1be 1970 Anada&at:a to the Act requind EPA to prcm.WJate tacbnclcgy-bued 
new scmca perfc:waa stmmms ~icabl• to tt. a:nstnx:tic::n er 
n::dif ic::aticn of stat1crmy scm'08S that cause ar CD'ltrlblt.a ai91'\if icantly to 
air polluticn '4U.c::h 11!1!Jff tail8CDbly be antic:ipatac1 to erdm;at' ~lie health 
er '-'8lfara. 42 u.s.c. 7411(b) (1) (A) • oc111;1 n dac:eed that, in adr:iltian to 
'#holly new aaurces, NSPS wcu.l.d a;pl.y to tlw mcxliticatiCl'l of an ex1stin; 
aamm, dafirw:l broadly as: any P1Yaical d1an;a in, or dmrlJ8 in the method 
at qm:aticn of, a staticnm:y acurce wtU.dl inc::reues the BllDmt ot arrt air 
pollutant emitted bi/ &:UCb acurca or Wi.dl results in the emission of art/ air 
txlllutant not pravialsly emitted. Clean Air Act section lll(a) (4), 42 u.s.c. 
7411(&)(4). 

'b NSPS p:cvisiais we?e "desic;ned to prevent new [air] pollutiai p:rcblems" 
b'f re:JU].at~ both newly oanstructed aairces ct pollution m:1 edsting 
sauroea that increue their emissions. NltiOM! Asphalt Pm;w21t Apex;. y. 
:aJD, 539 r.2d 11s, 1a3 co.c. Cir. 1976) csee AliO H.R. Rep. No. 1146, 9ist 
a:n;., 2d Sesa. 3, rmrint@d in 1970 u.s. ca:le o:n;. 'ltdmin. News 5356, 
5358] • 'Iba effect of izx:l.udinq mcclified scurces as well as na1ly-ocnstructed 
SClJrCeS urmr the pravisicns Of sectiai 111 WU to establish a current level 
of emission9 above which an exi.stinq sairoe may not pollute wit.halt bec:xJniil1 
subject to the NSPS. In Au;U9t 1977, 0Jsq1ess adcpted further extensive 
·':hanr;eS to the Act (J?Ub. L. 95-95) • 'these in::luded revi~ani-pemittinJ 
P=t:)tdl\19 for new ancl mcdi.f ied SQlrCBS CClllbinin;J the tedinology-based approach 
of NSPS with specific measures to insure that ambient air quality gcal.s under 
tha kt are met. Qxgiess intended NSR to apply ''Where industrial chanqes 
might increase pollutim in an area. 11 Alabama Power Co. v. rr-tle, 636 F.2d 
323, 400 co.c. Cir. 1979). Part o applies to areas \411.c:h have not met 
national ani:>ient air Cllllity stan:mds (?WtQS) urder sectian 109. 'n> receive 
a pamit in such anaa, major new and mcdified scuroea nust Camon; other 
thin;a) obtain aniaaicn offsets that assure reucnable pw;a: ss tamd 
attaiment of tha N»49 and nust cx:q>ly with the "lowest achievable emission 
:ate," '4\id\ can be rm 1- lltrirqent: than an applicable NSPS (aee sections 
171-173) • in. 1977 llll!!l"dZlel ats also adda1 a nw Part c to tm Act includin;, 
1n aecticm 150 - 169, an NSR pru;tam tor th8 preventiai ot significant 
dmttr.riaraticn ot air quality (the ''PSD" ptugtam) in areas t.'hich haYa attained 
tba HMQI. '1'o racaiYe a PSD pemit, a prmpective mjar ne'ti or nmified 
sauroa ~ (llllen:J athaz' thin)B) shew tbat it will not exceed tlle available 
air cpllity "iJawaant" (cmigned to prevent pollutant concerat:rations fnn 
d9teri=atin; t.yad eartain lava.ls) , am will uaa the ''best available 
mat:ml tachnol.agy", which llL1St be at laat u strinc)ent as any applicable 
NSPS. BDtll t!18 Part D NSR pic;ram appliamle to ncmttainment areas and the 
Part c NSR pro;ram applicable to attai.nmant areas adcptad thA EPS definition 
of 1'madifialticn," tut nat all tl1e aclusicns to that detinitian [see 
sect1cna 171(4) an! 169(2){C)]• 

4.47 
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It is wident ftm the Stl"UCtUre of t.he NSR an:l NSfS JA!03?W that Qri:jtess 
sc:u;ht to fccm air palluti.cn cx:ntrol efforts at an efficient and lOCJical 
point: tm mkin:J ot IW8tantial. capital inwst:lm1CS ln, or ot:nar' lcng-tarm 
dGcuicns ~' pollir~tirg tm:ilitiaa. :n adq%1.""i; ?S 
muurm in partiaUar, Ccugteu acb;ht to reccliCile tha leqislative goal of 
env1.rcrmmta1 protecticn with a an::uftW1t dmire far ccntm.d eocrmic 
growth [- w:t:i.czm 160(1)•(4)]. 0Ci64Jll'Jtly, a ka'f thala Of t.ha NSR 
ptCgLDl ia tll8 caraful avaluaticn of, anl pmlic participlt:icn in, "any 
cB:isiat to pmmit in::raued air pollutia'l" (aaa aactim 160(5)]. As 
d1 ., .. ad balaw, the a1n11nt z:111Ul,aticnl illl»l..-stin:J tGPS am NSR wre 
dMi;nad to ~Y tlw Pl!u:ti:cm& in a mnnar ccnsistent with thair ~va 
lltat:utary prp::a•. 'n:day • s o m••&ts tape •ant cur intcpretaticn of tbasa 
existini re;u1aticns unclar tha facts p%& mt.ad by th9 Bailly project. b 
EPA mcpecta that: its 1~in; 1ntetpretative nil.in; will fu:ther fcam EPA' s 
pcmit.icn an the buic leqislatiw intent of t!w ~ pzu:j:twww. 

2. in. ~Step Test for Iitxlificatic:nJ. 

'Ihl DDliticatia\ prc:Niaians cf the ~PS an1 NSR pwytams c;:m.r tl'alll a sin;Jle 
statutory trunk, thB very lzmd dafiniticn of "mcdificaticn" 1n secticn 
lll(a) (4). tJh::ler both respective prcguma, EPA developed a two-step test for 
~ whether activities at an existinq facility a:mstitute a 
mailficatian subject to new scurce ~. In the fh'st step, which is. 
lugaly the same for NSPS and NSR, EPA det.etmJnes '9hetl1er a physical or 
cpm:ational d\an;e has occurred. If so, EPA pm»ad• in tba sa:D1d sblp to 
d9t:emine ..msther tha PtY&ical or operational chan;e will result 1n an 
emissions i.ncL'ease ever basel. ine levels. In thi.a aeccrd step, the applicable 
tules branch apart, reflectirg the fummlental distinctiais t>etween the 
tecmclcgy-ba.sed purposes of NSPS am the technology md air qualit'/ ocncenis 
of NSR. Briefly, t.ha NSPS prog1am is cancemed with bcurly emissicns rates, 
expressed in kilogz:mns or pcurm per hem'. [An hcUrly emissions rate is the 
prcduct of the il'\stantaneous emissions rate, i.e., the mncunt of pollution 
emitted by a ~. after control, per unit of f\JAl, cxrrDlsted or material 
processed, (such as pamds of sulfur dioxide emitted per ten of coal tmned) 
tims t.he prcductian rate (such as tens of CDll. bunl8d per hour)]. Ddssions 
in::reases !or tmPS p.11pQ1es ate determined by dmr;es in tm hourly 
tl'ILissicn!I rates at maxmm capecity. 'lb8 NSR a cc:n::amed with total annual 
misaicns to tha atmaaphere, mcpnsaed in tcl18 par year. (Anrml amsions 
are tha prcdUct of tha hcurly mimiana rate, whim is the sole couoem ot 
NSPS, t1mas t1'e utilizaticn rate, 6ICPt' a rsed as hcurs of cpuatian par year) • 
Dliuicm in:wle under HSR are d8temina! by ~ in mpml flDiHions 
to tbl atn.p.re. 

3. Physical or Operaticnll Omrl}e. 

'1ba vary broad dafinit.im of PtY&ical or cperaticnal ~ in section 
lll (a) ( 4) CDlld, stand.in; alane, encazpess the nmt nuidane ~ctivities at. an 
il'l:IWltrial facility - awn tha repair or repl..,...rt: of a sm;le leaky pipe 
er a mange in th8 way that pipe is utilized. '1ba definition certainly is 
bz:oad encu;h ta enc il!p•ss the additicn or enhancement of polluticn m1ttol 
aqnipn-1t. HawaYar, EPA has always recognized that catiyz s cbYiously did not 
.intcr:i to recpiN fN9rf activity ta be patantially llUbject to new scurca 
~, and that it wcul.d be administratively iDp:acticabl• to do so. 
~ly I EPA has sutatantially narrcwed this tam in ita NSPS an::l NSR 
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I'a)Ulatary ddinitiorm ~ th9 adcptian of •a""' A& same exclusions. For 
axaq>le, mt!l ll8ta ot 1"811Ulaticna ccntain similar mccl:uaiaw for raJtina 
maint.anara., 1Wl81r, an:S nplai:w+it: far cartain 1nc:raaw in the ho.Ira ct 
qiez:aticn ar: in the prcducticn ~ an:i far certain typm of fUal. switches 
[- 40 CIR 60.14(•); - also, e.q., 40 CFR 52.21 (b) (2)(ill)]. In 

additicn, with respact to polluticn a:a1t:tul equipnent, the NSPS regulations 
cantain mi exclusicn for: 

'D1e additicn er use of 'arr/ system or davica wbcae primary f\n::tion 
ia thlt raductic:n of air pollutants, mccept \lberl an miaaicn 
md:Nl. systan ia %'llllCN8i or is rep> aced by a systm MU.ch the 
Adminiatrator ~ to i:. less amrircnlllntally tmwticial (40 
CPR 60.l4(e)(5)]. 

'Im EPA hu hald that this mcclusicn does not apply to a acurce which, upcn 
oriqinal a:rmt:ructian, eq>loyed wt sa:ubbers, but later (upcn raluaticn ot 
a state plan urmr section lll(d)) desirad to r1!111MS tbe CXl&UOl equipnent, 
~ \ilCUld hav9 raaul tai in DUOl higher levels Of polluticn tban the plant 
had f!N8r emitted (Nati<D.1 Scuthwire A1umimp Co. y. EPA, 838 F.2d 835 (6th 
Cir.), t?trt· denied, 109 S.ct. 390(1988), herein after Natiaial Sruthwirel· 
In the past, EPA has taken vari.CIJ8 views as to Whether the exclusicn in 
MCtian 60.14(•) (5) shcW.d apply far NSR pmpcses. As ncted earlier, the ta 
st:atutary definiticns of lll:dificatian siq)ly adept thlll Nm& definiticn ·in 
sacticn lll(a)(4). In aalitian, the l991slative histcJ:y renect:s tlmt, as a 
general matter, CU1;1esa 1.ntan:B:l to c:aiform tha neanin:J o! "mcditiastion" 
tor PSD puJ.'l)CSSS to usage under NSPS [see 123 Cln:J. Rec. lil.1957 (New. l, 
1977)]. For this reason, EPA initially ruled that tha NSPS exclusion tor 
additia\ of contrcl deYices applied autanatically to PSD (Mlillm'ardum fran 
?dward E. ~ich, ~, am William F. Pa:Senen, OGC, to EPA Reqicn VI, April 
21, 1983). 'lhe EPA reversed ccurse in a 1986 applicability determination 
issued for both PSD and miattai.nment NSR purposes' notirq that the NSPS 
exclusion ws highly qualitative, am failacl to give due aooount to either 
the air quality ~ caip•uent or the l.arqely quantitative orientation 
of the NSR applicability ragulaticm. (Mllnorandum a-an Gerald A. Fndsm, 
Director, oaQPS, to RaqiaBl. Air Diviaicn Directara, J'Ul.y 7, 1986). 

0 i'l'if1 its Cl'l ll3PB Applicability 

An tmPS mcdificaticn is art/ 1tphy&ical. or cperaticnal cmrge to an e:xistinJ 
tacility midi 1'98Ulta in an inc:wiase int.ha emiuicn rate to the atlllCSphere 
ot any pollutant to whim a standml applies" (40 CFR 60.2). tnSer NSPS, 
emiuicns incmuea, tor applicability pll'pOS8S, am calculated l:1{ oarparinq 
the halrly .U..im rate iD11•Hately before and after tha i:nysical or 
qJ£atiaBl dmlJe. All cpemtinq paramste:s \thid1 my affect aniasions 111.lSt 
be tM same to the midnnn twible de&Jt• tor tne befom am attar testin;, 
am tMt.s 1llJSt i:. ccnductaS urmr repnaentativa cxn:lltions. Ament tha 
mccluaions trm. mcclltic:ations apecified at 40 cm 60.14 (•), any i.ncruse in 
emiuicns to the at:nccphere gyer thl prwviols ani.ssions rata will SUbjec:t the 
malific:aticn to NSPS [aee MCticn 60. u ca> am (l)) l . In addi.tiai, 
mcxliticati.cm which wguld ocst 50 percent er mew of the cost of a ocmparable 
naw tacillty are cluaitied as ~ <- 40 cm 60.15) am am 
subject to NSPS as a naw source even it there a no emissiais increu;e. 

4.47 
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'Itul, unl- t!'8 ~ prc:wi.sic:m cane into play, it 1a clear that 
urdl!r the existin:J·requ!aticns NSPS WCIUld not apply to tha inEallaticn or 
~ ot mission CD'ltrol aqidpiwnt whidi redaX?& halrly emissicns 
rates. It the~ prcvisicns do apply, then such d\an;Je9 wculd 
trigger NSPS. 

Based ai NIPSCX>'s pcmit application and representations made by NIPSCO's 
Septad:>er 14, 1989 m:l Jlaoe•• er 4, 1989 infcnatim sutni.ttals tc EPA, NSPS 
wmld net apply to the Bailly statian if the new ~ is not mn:wed 
(i.e., if it is a pmmnent dmasuaticn) becausa hcm'ly emiaicn rates w111 
nat increase as a result: of tha additim of t.bese a:r CCl'Jtrols. As a 
penmnent ccr dmaeb:atiCI\ project, it ~d satisfy tba reqWramnts of the 
exan¢iai amtained in 40 alt 60.14(•)(5) tor the additiai or use of any 
ocntrol syatem or device 'Whcse pr.ima?y fUrlctien is tbe reduction ot air 
pollutiai. ('lbe dafiniti.m of "moclificatiCl'l11 tar~ a fcunci at 40 CFR 
60.14). In additicn, t.he Bailly project 'Wall.d net quality as a 
reccnst:%UCti.on urder 40 CFR 60.15. 

Kawever, the NSPS provisiais oculd also aR'lY to major facilities with 
tml'IX>rlllY OCT dalalstratian projects at the erxi of the demonstration when the 
control equipnent is nmr:wed ard emissions rise back to the level that 
existed before the dancustraticn. 'lbus, while the placauent of ccr c:attrols 
at Bailly will reduce the hwrly sulfUr clicxida (902) emissians rate, if 
NIPSCX:> later clismm1tl.es the CCT ccntrcla, this M:2Uld result in an increase in 
hourly S02 emissions up to pre-demalstraticn leVels am the 8CIUrCle could be 
ocnsidered subject to NSPS. 

!b:lay's m11oents reflect EPA's pcsition that the Bailly plant would not be 
~ject to RtPS at the cxn::lusion of the project, if NIPSOO decides to make 
it c:l'lly tenp:irary, as the result of an 1ncnese in E!llissions rates back up to 
the levels whid\ eristed before the chanqes were made to aan11110date the 
tattx>rary de.mcr1stratim project. 'lhe EPA expects that its forthcoa\iJ'q 
intel'pret.ative rule will take this position with respect t.o all teqx>raey CCT 
and similar dmast:Latian project.a wc:h reduce emission rates. unlike the 
situation presented in Nltioml Sguthwira, it is clear that the acW.tion of 
polluticn ocattz:cl in a~ crl' demcrsu:atial was never .interded to 
reault in pamment llftissiam l'adUctiais. In additial, rancval of t.arporary 
CD&tl:ols will nat mml.t in a l.vel of emisaicns higher than that ~iencai 
in tha put. (Rlccnst?Uctian praviaicns, haWaYer, cc:W.d subject l:lath 
~ ml ~ err dalaistraticn pnrjacts, ani certain other 
emission ocalb:ol systm installatians or ~. to NSPS. still, as 
indicated by tbe Bailly pJ:Oject, tl1e recansttucticn provisions of the Act 
shculd rarely, if ever, BA>lY tc the type of activity 'Which ~d be 
ccnsidared tor exclusim frail the dafinition of a physical chanqe or a c:Mn:;Je 
in ti. mathcd of cparati.cn. '!bus, the t:riggerin; of the reoonst%Ueticn . 
provisiais is an in:licaticn tbat the pzq:i cised activiti• are mora mctansive 
than just th9 aa:litian, ar replammant, of an emimian oantrol systan or 
dsVice, and so are not apptopriate fer exclusion.) 
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O:Uwnts en NSR ~icability 

Modifiad llCla'Cm are mbj-=t to NSR if the mcd1ficatl.ai ia ''lajor." Major 
mlif icaticm mat ccnaist or a ptipical cmng. or cmn;a in the ll'Sthcd of 
cpmatic:n of a ajar staticrmy miim [40 en 52.2l(b) Cl)] Which results in 
a IWt eni•iarw in:nae Of Br1f pollutant subject to rBIJUl,ation un1er the 
Act tl1at ia ai;nificant. SUJnifieance leY9la are expz a r=a::l in tons per year 
and diffar fer each pollutant [40 Cnt !2.2l(b)(23)]. Nat Bli.ssions increases 
are dlltcmiim [40 O'R 52.21(b) (3)] by •mpinq all a:rztaip>ranacus crectitable 
actual aiaic:m ~and~. 'Jbe dmfiniticn Of "actual 
•i •iczm" ia mm that ~Y tha ~ is l::letWlm'l actual emissions 
i:.fcn tna PJy81cal. ar cpemtiaial. cbangll in qumti.m an:1 tha potential t.o 
aait of the frtl 1ty atta?wms [40 en !52.21(b) (21)]. If the scuroe has 
not men cpcatin; near tull capacity, ewn u. additic:m of a oalttol device 
cculd ta a:nidared a IW)niticant net lllisaiaw in:rease 'Wtml cxmpsri.n; 
histaric actml ml.Miens with a rat pat.a1tia.1. to amit, even thaJ;h tllere may 
ba a IUb8tant1al nduct1cn fJ:aD histcr1c actmJ. missions. 

SS-:ifically, actual llliasians before ttm cbmJa at a facility are (Jllnenlly 
d8tamllal by ~ the amissicns fer tha 2 yam prior to sutnittal of 
tha psmit applicaticn cor sane at"lJer period it the last 2 years are not 
u1prasentative of nm:nal unit q.ratic:m) [aae, e.q., aecticxi 
52.2l(b)(2)(il)]. Sinoe the emissicns rate after a physical er cperational 
c:bm:J8 cannot be pmclictsd in adYance, EPA regulations um nne that a source' a 
actual missicm will equal its maxinnn "patantial to amit", which is based 
en amt.ant fUll lam! qmaticn for an entire ya; (unl ... res LL icted 17/ 
federally antetceable limi.taticns) [aee, e.9.,~secticna 52.2l(b)(21)(iv); 
52.2l(b)(4)]. 1Dlus, a piysical or operational ctwr;e will trigger ~ it the 
amual potential to anit of the saJ?Oe is significantly greater after the 
dmrqa than its represantatiw actual arnJlll. emiJl&icns before the chancJe, 
unlasa the ompny Cl9% s to federally entomaable operatianal restrictions 
~ 11mit its pot.antial to emit to levels not aiqnificantiy greater than 
ita actlJal emissions before the ~· '1his actual-to-potential methcdology 
CSA'J.ies t:o piy&ical or qmatiCNl cNn:Jes at new or "m:xlitied" (i.e., 
altered or dW1;ecl) aniasic:m units [see 45 FR 52676, 52677, 52718 (1980) l. 

Am mcpJ.ainad below, EPA believes that this matbcdclogy genarally serves tha 
pz:pcres cf HSR be,...use it subjcta to mviaw pmjer;ts that mi;ht lead tc an 
:in:nua in actual polluticn. lblllver, t:ha a pravisiam in tna existin] 
zwaul,aticxw oculd be intarpretAld to apply to mjor facilities aiq>l.y 
inltallin; er~ cont1"ol aquipnent, includinJ CCT dmcnstratian 
projacta, undm' cimmtancas where a pcmanent increase in pollution is 
highly unl!Jcal.y. 

tJrlSer EPA'a ~- intelpretative tulin;, existinq ~ Which wc:W.d 
ottmwise t.a"I• aubject to ND aU.y becaU8e they decide to iMtall or 
~ emi•im cauta:ola, or participate in the CCT prcyzam er sim11 ar 
caasb:aticn prcjecta apprava:l b'f IB, mild inst.ead be exclu:Sld fmn NSR 
~. so lCftJ u cartain critaria int.anded to maire that pecnmiant 
increases in actual mimicns do not ocxm- are mat. 

With rmpect to tba Bailly project in particular, it 8AW'T"8 that the plant 
has men c:pratad at a rathar hirjl lawtl of appraximat.ely 60 pea:cant of 
capacity, 1'8f18ct1n:J baaeload utilizatiai of th8 plant. '1beza is no 
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in:lic:aticn that NIPSa> int.rm to incrMM thia l.v.1 of uaa;a at Mr/ tilDe 
followin; iJWtallatic:n of tha err m1t::Lols. L"l additian, it "A'Mr9 that tne 
Bailly projct will wt the ctitaria EPA eqie t. tg MC. farth in ..i..ta 
~,,. l'W.fn; fer battl taup ax;my and penanent projects. 

!he EPA new tali.av. it is~ to dllvisa am BR>lY sucn crit.eria 
bath tor tm Bailly pt'Oject: md far ti. 1'"'";"11 interpretative rulinJ. 'Ihe 
EPA hu nc«"i'«mii the pmiticst tak8n in ita 1986 mmic:nrr:bn, dim•Md 
111rli.er, mgazdin:J UM of tha NSPS mcclusicn in 40 en 60.14(•) (5). While 
EPA ocntim. to ballav9 that this a:luaicn does not apply autanatic:ally for 
ta puttJ&: E es, tba crit.Eia di wom..S herein pravid9 dua ccnaidmation of air 
q.alit111B16)& •nt CDml.18 and tm r-1 for cpmtitative anal.yma. 

o:n:utta. far Pmmnant o:::c1b!Ol.s or Davi.ms t.o m ccnsideted Not 
I.emll Fnvircnnentally Beneficial 

Aa natad abc:M!, EPA is preparinJ an ~tiva z:ulinJ Wh1dl will c:larify 
that it a saurae solely adds or enhan::2S syatms or dfiic:m ~ primary 
f\mctiaw ara the reductia\ ot air pollutian, an:! t.tiid'1 are~ to ta 
net less enrimnmantal.ly beneficial, such activitim t.ml.d. not canstiblte a 
i:hY&ical. or cp!!mtic:nll dmn;e trigcJerinJ new sairca requireDEnts. At this 
tillll, EPA anticipates that its ml.in; will provide that sud1 pollut.ian 
cu1t:tols will be CX11Sidered net less envirc:nnental.ly beneficial, with 
rapect t.o penanent oontrols, if t.he'f met at least the tollawinq criteria: 

(1) n. saurca will CC'l1tir1us tc met all a:u:1a1t raquireml!nts ani 
stan:mds applicable to axi.stirg scurcas under the Act. 'Ibis 
includes meetinq applicable NMQS, PSD incl:w1ts, permit oon:litions, 
am State in;>lemant:ation plan (SIP) limitaticrw. 

(2) 'lb8re is m anvircnmental hm:m resultinq frm the pi:uposed 
activities. 'lhis includes cxnliticns that the pl'tlpC&ed activities 
wculd not cause the sauxca to; 

(a) increase the maxinJm bcurly actual emissions rate or arrt 
pallutant re;ulated under t.he Act: 

(b) incraue t.ha arnal llllisaicn& ot arri pollutant re;ulated 
urdar tha Act u a l'm\\lt ot an increase in capacity 
utilizatim mte1 

(c) advm'Bel.y izip;ct an air quality related value (e.g., 
viaibility) in any Class I ua; or 

(d) allow an inr::rM8e in m:i&siarw of taxic pollutants not 
IWJUlated btJ tba Act which wculd cause an adverse health 
or welfare bapact. 

Bued ai tlW infmmtia1 ptOVi.dad by NIPSCD, it appears at this ti.ma that the 
Bailly project, if it ia made~, will JM8t the above.criteria. . 
Accordin:Jly, aa to tha Bailly project in partic:W.ar, ~ i:.l.18V8S that ma1or 
NSR raquireml!nts clearly will net apply if tha project is mde pm:manent, so 
lcn; u tt.ae critaria ue in fact mt. 
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In ita 1~i'9 intcpmtat.iva rulin;, P.A mcpacta to f:::>llat c::'ita?-ia f~r 
"t:.qxnzy" ccr projcta ~ are "CD'imt ditterent frail these for 
pezmnmt projecta. 'b EPA likal.y will OC11Sidm: a project to be t:atp>rary 
it it l&Ultll 1- than !5 yun ma tha data tha pz:Dj-=t ccmnences 
ocmtmcticm. ffOWi8Vw, t:ba rul.inJ prc:Dmly 'M'ill pcc7lide that the 
~ talld cxmidm: an dliticnal paricd of tim, up to s additional 
yaam, in C1lrtain cam. At tm end of a ~ project, the facility 
wculd be r:trt:um.I to ~ticn cx:nliticna and hcurly emission rates 
(er laww). It is mt caar if the pt•rNd Bailly st.atim pemi.t is !or a 
lAI HUWat err twe=uy a:? project. It is ~ ~ that NIPSCD 
ccmidem tb8 first 3 y.rs ot tha a:r dma•tz:aticn project to be 
''tmp:Uy" md will viw tha dmnr:)8S as '~" far tha tollowinJ 17 
ymrs if thmy ea c:r:int:irwd aftar tm 3 yaa:- pericd. 

'l'he EPA expects that ita intetpretative mlin;J will pmvide that t.or 
tmpcruy demclwtraticn ptajects, tba a:niltic:l's :r:elat:in; to act:ual emiasions 
inc:a&eB m:i hcm"B of cparatian criteria under 2a, b arr:i d ab:wa wculd not 
apply to miner, ~variations trail ncninal cpentinq ccnlltions. 
Tmipctazy inzeases my ocx:ur dUa t.o testir1J proca tures or sane failure in 
unique mt~ equipnent, bit shculd nc>t willtully ccntril:ute to adverse 
health or wa1.fm:e llapacts. in. EPA believes that tJta be:netita inhel:ent in 
ccr and atbE' similar tedmolo;y daa::lnstraticn projec:ta cnmterbalanoa the 
limited, taip:axy iJzpcts that may occur durin; tl-. t:mpon:y prcjects. 
tJnder the Nlirq, ~ dm:>nstratiai project applications lilcaly wculd 
have to meet all of tbe otlier criteria aRJlicable to the permanent projects 
dimissed al::loYe. '1his inteJ:pret:aticn WQlld provide tlle nexibility to 
anocmaqe ~ dBllcnstraticm projects 'Which are ccnsidered to be 
anvircnnentally beneficial overall, despite \q)nldict.able, t:entx>raI'Y 
increases in mt PS.ions of sme pollutants or in tha hcurs of operation that 
rmy cc:x:ur during the ccurse of a demonstration. 

'Die EPA mcpects tt. nllirlJ to state that tenporary changes would becane 
pmmnent at ~ tima durinJ or at the erd of a dmr::nltration period if the 
ownar/cperat.ar ll8eJcll a mviaec1 applicability dsteminaticn ackiressirq all 
criteria SA>licable to pmnanent air polluticn cxut:rol system ~· 
In sutnitting tmsa watatta, EPA is applyinJ the a1:x:Ha criteria in its 
rav1-t of tba Bailly ~act. If NIPSa> uldmtaly decides that the Bailly 
err p.rajec:t ia to 1'.e:! 1ra a pm:mnent err damcn:t:ratian, tha project shauld 
wt all t.b9 c:d.teria dfaomaai earlier tcr pecuanent projects at tJla tim 
the ~ect ia to be CCl'IW%ted to pe:zNmBnt status (i.e., aft.er 3 years). 

'1be EPA~ t.hat under ita fort:hccmirq interpretative rule, an~ or 
operator pz:cpminq to make an envi:crmentally baneficial c:hanqe in an air 
polluticn ca1t::tul. system will be called upcn to request an applicability 
dlltc:m1mtim tmn tM apprcpriate l'&,IN5PS pez:mit autbority. 'lbe request 
shcW.d includa a C)IEll'mal descripticn of t.m facility ard the proposed 
activity, infonaticn an the am:ent ani projected use ot the facility, and 

4.47 
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tlUff1.cienc intarmatiai to justif'/ ~ nc:nppl.icability dsteminaticn. For arrr 
air pollutim m1t:wl syst:m ~. tlw raquest sha1ld incl.Ude a 
1cit.i~.s fQr .Oy t:hia ~~'-ill ~·,trol syat.tillll ur dia\l .i.~ ~~~ U:s c..u1t.-'.u.:.i. tiU 
aqua! to or m •ftic~.ent t.han exilltil'IJ m 1Uol tadmolorf ~t the saJ?:m. 

'Iba EPA alaa anticipat:m t.hat its intupret.at.i.va :r::uliIXJ will stata that in 
pt'O'li.dinq infm:mtian ta the mvia1inJ autharity, an owner or cperator 
shculd submit IUffici.ent znndel in; to daaaattata that ant rw.r or increased 
m1uicxw Of unm;ulatad taxic pallut:anta ~tinJ ma the c:hanga in 
m1U01 9Cfdp&mt will mt cmma ar ccnt:rlmta to advarM health or w.l.fara 
~. 'b w er cpamtar sbca.1ld alac dlllawUata that the acm'C8 will 
not opamta at~ ha.lrly entSlfiona ratm, or farm hcura, t:ban it has 
bMI'\ ctJrinJ tba lmt recaat 2 yaazw (er m othm' parlcd, if tbs lat 2 
y.am are not 1+•1ntatiw of namal apanticn). In as·rainJ ..mathar 
ad?ml •1•1cn incralw of any pollutant are U.Jcely to occur, tha reviewinq 
lql8C'f SIDzld cxmider the eccnmic in::iantivas to incrmM prcducticn rataa 
or hems of qmat.iat amociated with ti. c:hlnJI. Artf c:ban;e which cculd 
~y r.mlt in incraasa:i em.issi.a18 due to pmaible lla'asai 
utilizat.ian of tm facility as a rasult of t.ha chm;ies eiDild not tie 
a:m:i.darad envircraantally beneficial. 'Iha authority reviawi.nq the ptopcsed 
cbmJ9 sballd explicitly datemine, based en consideration of tM8e ard other 
relavant criteria, t.hat the net effect will net be one of environment.al 
ham. 

(\matin; Limits on New Diesel Generator 

'Iba EPA ccrwidem the aciii.tion of a backup diesel gane:atcr at Bailly not to 
m an int:eqral part of the ccr dancnstration, in t.hat tl'le c;enerator could 
scve mltiple functions Cl'lCe installed. In qenen.l, EPA views d1an;Jes to be 
subject to ER ard NSPS if such changes are net strictly related to the 
additicn of the hp'oved air pollution CD'ltrgl syatem and the ~ have 
artf pcaaible additianal. applkaticn. However, EPA &CJr88S with II:IM that the 
additicn of a new diesel ;enerator dces net constitute a ''major mccllfication" 
it tl1e state's limits en tl'28 generator's ~ ot: cperatim, preventinq 
ccslCCDitant 1:aaues in emisai.c:l'IS fJ:m exceM1nq siqnificance levels, are 
fldarally a'lfmceabl.e. 

In cl.min), !3 &jj1 cs with tm state that NIPS an1 NSR do net apply if the 
ocn11t1cm cutlinal in this letter axe mt. It YQl have any turthaz' 
CIJBStiaw, pi- cx:ntact Mr. Ran van ~ at, (312) 886-60!6 or 
Mr. Dell A)wlla at, (312) 886-6543. 

S!.nr;mely yam:a, 
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at!m' =••1 a. Diiwm, ,OllJPS ·~10) 
D. ,_ 
R. van Mm1bat9111, II> V (SIR26) 
D, »eJla, R> V 
:J. Dam, IJB( 
D. 1.811, DBI 
:J. Qllca;ni, IOI) ~lS) 
:S. raz.r, DID, (MD-13) 
:s. leita, ss:J (Df-341) 
J • ..W:, 82> (IB - 341) 
a. ,_em, NIR 
c;. roata, OQC (12 - l32A) 
M. Millar, ssa> 
s. ~. ssa> (!N-341) 
I. Hcbla, HllllB 
B. artin, AEEm. (JIHO) 
L. WecJmtn, am (ANR-443) 
K. Shlpim, OEal (I.l-1341.) 
J. Dattx:Jcar, OPAR (ANR-443) 
B. Fogaly, OPP! (Ht-220) 
J. Sdmla!nbadi, WAP (ANR-44!5) 
E. Glen, II> 3 (:WO.l) 
M. Amantrmt, 11> 4 
M. Nicawarmr, R:> 6 (6'1'-FA) 
J. Dale, R) 8 (SAT-AP) 
D. Bray, II> 10 (M/S•532) 
R. ontpl ell, C1JQPS ~10) 
D. DaYae, OIQPS-DC (ANR-443) 
K. Berry, MJ1D ~15) 
B. Ajax, SCB (H)-13) 
E. Lillia, HPRB {Ml>-lS) 
G. ll:Cltchm, HPPB ~15) 
1. ~. SQ2/Hm (MD-15) 
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Kr. John Boston 
President 
Wisconsin Electric Power company 
Post Office Box 2041 
Milwaukee, Wisconsin 52301 

Dear Mr. Beaton: 

on January 19, 1990, the United states court of Appeals for 
the Seventh Circuit in Wisconsin Electric Power Cg. v. Reilly, 
Nos. 88-3264 and 89-1339, issued its decision regarding a 
challenqe by Wisconsin Electric Power Company (WEPCO) to two 
final determinations issued by the Environmental Protection 
Agency (EPA). In these determinations, EPA concluded that 
WEPCO's proposed renovations to its Port Washington power plant 
would be subject to new source performance standards (NSPS) and 
prevention of si;ilificant deterioration (PSD) requirements. 

In its decision, the court upheld al~ but one of the 
positions advanced by EPA in the NSPS and PSD applicability 
determinations. However, the court rejected EPA's position on 
the issue of whether the "actual-to-potential" method--referred 
to by the court as the "potential to emit concept"--should be 
used to calculate emissions increases for PSD purposes in this 
case. Consequently, the seventh Circuit vacated and remanded the 
PSD determination to EPA for further action consistent with the 
court's decision. 

As you know, EPA-decided to acquiesce in the court's holding 
rather than saelc rahearin;. This letter constitutes EPA's 
revised PSD applicability determination in response to the 
court's remand order. 

The Aqency believes that the court's principal instruction-
that EPA consider past operating conditions at the plant when 
addressing- 11odifications that involve "like-kind replacements"-
can be reasonably accommodated within the present regulatory 
framework without further litigation in this case. The net 
result of the court's ruling is the recognition of a subcateqory 
of "like-kind replacements" under the "major modification" 
definition of EPA'• new source review provisions. 

As explained below, EPA will employ an "actual-to-actual" 
method to calculate emissions increases for WEPCO's proposed i 

renovations to its Port Washington power plant. The outcome in 
this case is that WEPCO will not b• subject to PSD review for 



2 

sulfur dioxide (S02), particulate matter (PM), carbon monoxide, 
or hydrocarbons. However, there will be a siqnificant net 
increase in actual emissions of nitroqen oxides (NOx>• and WEPCO 
must obtain a PSD permit for that pollutant. 

I. BACKGROUND 

A. Factual Background. 

The WEPCO owns and operate• five coal•f ired, ateam
qenerating unit• at it• Port Waahinqton facility near Milwaukee. 
All units had an original design capacity of BO megawatts when 
they ware placed in service between 1935 and 1950. However, due 
to age-related deterioration and loss of efficiency, both the 
physical capal:lility and actual utilization of the plant have 
declined over time. Unit 5 was shut down completely due to a 
cracked rear steam drum. Consequently, by 1987, WEPCO was faced 
with removing the units from service as they reached their 
planned retirement dates beqinnin; in tha early l990's, unless it 
undertook a costly "life extension" proqram to restore the 
physical and economic viability of the units and extend their 
useful life for approximately 20 years. The WEPCO proposed such 
a life extension to include replacement of the steam drums, air 
heaters, and other major capital improvements totaling over $80 
million. It should be noted that this proqram is not a pollution 
control project (i.e., it is not intended to add on or improve 
pollution control systems even though modest improvements to the 
particulate matter control devices are a part of the program). 

In a series of applicability determinations in 1988 and 
1989, EPA ruled that the renovations planned under WEPCO's life 
extension proqram would constitute a "modification" for purposes 
ot the NSPS provisions of the Clean Air Act (Act), and a "major 
modification" under the PSD provisions of the Act. Thus, WEPCO 
would have had to install some level at control equipment or 
physical capacity rest"riction to avoid NSPS coverage for three of 
the five units proposed to be renovated. As to PSD, the company 
would have had to accept operational restrictions or lower 
emissions rate• to "net out" of review. Regarding so2 , for 
example, WEPCO could have almost doubled its projected level ot 
future operation• without trigqerinq PSD review. However, WEPCO 
did not want to be constrained by new source requirements, and so 
souqht review in the Seventh Circuit court of Appeals. 

B. Th• court'• Decision. 

l. Physical Change. 

The court unequivocally agreed with EPA that the replacement 
of steam drums, air heaters, and other major components was a 
nonroutina "physical chanqe," and thus mat the first ot two tests 
for a moditication under NSPS and PSD. The Agency found that the 
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renovation• propoaed by WEPCO were exactly the type of industrial 
chanqea that ware ••ant ~o be addressed by the NSPS and PSD 
proqrama. In upholding EPA'• finding that a physical chanqe 
would occur, th• court strongly endorsed EPA'• raadinq of the 
basic conqressional intent in adopting the •odif ication 
provisions of the NSPS and PSD proqrama, because to rule 
otherwise •would open vistas of indefinite immunity from the 
provisions of NSPS and PSD" (slip op. at 11). The court also 
relied on th• reasonableness of EPA'• consideration of the 
magnitude, purpose, frequency, and cost of the work in upholdinq 
EPA's finding that the renovations are not •routine" (slip op. at 
14-18). In addition, the court rejected WEPCO'• arqument that 
the renovations could not be deemed a modification for NSPS 
purposes because they did not constitute a •reconstruction" under 
40 CFR 60.15 (slip op. at 18-20). 

2. NSPS Emissions Increase. 

The court upheld EPA'• decision that there would ba an 
increase in hourly emissions at three of the units, and thus for 
those three units, WEPCO met the second test tor NSPS 
applicability. ~e Aqency had arqued that the requlations 
require NSPS emissions increases to be determined by comparing 
the currant (pre-chanqe) hourly emissions capacity of each 
affected facility with the post-renovation hourly emissions 
capacity of each unit. The Seventh Circuit aqreed, and rejected 
WEPCO's arqument that oriqinal dasiqn capacity or past 
"representative" capacity no lonqar achievable at the plant 
should be used for the baseline emissions rate (slip op. at 
20-25). 

3. PSD Emissions Increase. 

The requlatory preamble to the PSD requlations provides that 
the sat of emissions units that have "not bequn normal 
operations" includes both "new or modified" units (45 FR 52676, 
52677, 52718) (1980). consequently, EPA used the "actual-to
potential" calculua in evaluating WEPCO's life extension project. 
The court rejected tbia •ethodoloqy in the case of WEPCO's "like
kind replacallant,• ••••rtinq that EPA'a raasoninq was circular 
(slip op. at 21). [In addition, the court held (slip op. at 27 
n. 11) that the ax .. ption in 40 CFR 52.21(b)(2)(iii) (f) for 
emission• incraaaaa due to expanded operations did not apply, 
because WBPCO'• increased operation• ware directly tied to the 
life extension project.] Instead, th• court ruled that EPA 
should recalculate poat-changa .. isaiona considering past 
operating condition• where it ia possible to make a more 
realistic assessment of future .. isaiona (slip op. at 29-31). 
Alternatively, the court stated that EPA could conduct new 
rulemaking to explicitly apply th• "actual-to-potential" calcu~us 
to "like-kind replaca•anta" (slip op. at 30). 

4.4~ 
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II. m WE:Pco QECISION IN THE COffTEXT OF THE PSD PROVISIONS 

The Sevan~ Circuit held that EPA could not wholly disreqard 
past operatin9 history and automatically apply the actual-to
potential methodoloqy for datermininq PSD applicaoility to 
WEPCO's "like-kind replacement•." In describin9 th• WEPCO 
chanqas as "like-kind replacements" and limitin9 its decisicn to 
such chanqes, the court did not dispute th• correctness of EPA's 
application of the actual-to-potential teat to the full spectrum 
of new and modif iad sources not covered by this aubcateqory of 
chanqe. 'l'ha recant decision in pye;:to Rican Cement co. v. EPA, 
889 F.2d 292 (lat Cir. 1989), explicitly upheld EPA'• position 
that the actual-to-potential concept should be applied to 
"modified" emissions units. 'rha First Circuit case involved the 
modernization and reconfic;uration of exiatinq .. iaaions units 
[see 889 F.2d at 293 (company planned to "convert kiln No. 6 from 
a •wet• to a 'dry' cement-making procaaa, and to com!:>in• that 
with Kiln No. 3")]. A key is•u• was whether EPA properly.held 
that the "modified" units had "not begun normal operation" and 
therefore the actual-to-potential concept applied in calculating 
emissions increases. The First Circuit affirmed EPA'• position 
that the actual-to-potential concept should ba applied to the 
company's "modified" units. Puerto Rican Cement, 889 F.2d at 
297. consequently, the court found that both the language and 
expressed purpose ot the requlations indicate that EPA applied 
the requlationa properly in uainq the actual-to-potential test 
for a proposed moditication. The seventh Circuit in !EPCO did 
not dispute the correctness of EPA'& application of the actual
to-potential test to the full spectrum of chanqes not covered by 
the subcat!gory or chanqes (like-kind replacements) created by 
the court. 'l'herefore, in the case of nonroutina physical or 

1 EPA will leave to future caae by caae applicability 
deterainationa_ what is a "like-kind replacement." But 

for guidance of the parties, EPA presently considers that only 
for projects that are qenuin• "like-kind replacements" can future 
emissions projections be calculated using "estimated future 
actual emissions• in lieu of potential to emit. EPA does not 
consider "lika•kincl replacements" to mean the entire replacement 
(or reconstruction) ot an existing emissions unit with an 
identical nav ona or one similar in design or function. Rather, 
EPA considers "like-kind replaceaenta" to encompass the 
replacement of components at an eaiaaiona unit with the same (or 
functionally ai.Jlilar) components. Under this interpretation of 
the term, new coaponenta that perform essentially th• same 
function as old on•• will be viewed as "like-kind replacements." 
In addition, avan if the design or purpose of a new component is 
identical to that of an old one, if th• new component is part of 
a project that will fundamentally change th• production proces~ 
at an existing stationary aourca, this would b• beyond the acope 
of a "liJce-Jcind replacement." Under either of tho•• 
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operational chanqea at an existinq major source which are not 
specitically "like-kind replacements" in nature, EPA will 
continue to apply the actual-to-potential test for PSD 
applicability purposes. 

III. THE AGENCY'S RESPONSE TO THE COURT'S REMAND ORDER 

A. The PSD Baseline Emissions. 

Patarm.ininq th• "baseline• level of actual emissions before a 
physical or operational chanqe ia a necessary first step to 
determine if emissions increase as a result of the physical 
chanqe. The Aqency•a requlations define the baseline for PSD 
purposes, as follows: 

In qeneral, actual emissions as of a particular date shall 
equal the averaqe rate, in tons-per-year (tpy), at which the 
unit actually emitted the pollutant durinq a 2-year period 
which precedes the particular date and which is 
representative of normal source gperation. The 
Administrator shall allow the use of a different time p~riod 
upon a determination that it is more representative of 
normal source operation. Actual emissions shall be 
calculated usinq the unit's actual operatinq hours, 
production rates, and types of materials processed, stored, 
or combusted durinq the selected time period [see 40 CFR 
52.2l(b) (21) (ii)]. 

The purpose of the definition is to establish a baseline 
that is "representative• of "normal" source operations prior to 
the chanqe. The Aqency historically has followed a presumption 

circumstances, it would be unreasonal:>le to rely on pre
modification usaqe patterns to estimate future levels of capacity 
utilization. Instead, in such cases, EPA believes that it is 
reasonable to assume that in the absence oi federally-enforceable 
limits on hour• of operation or production rates, the new 
components .. y reault in a aul:lstantial increase over historical 
levels of utilization of the emissions unit followinq 
modification [••• fU•rto Rican cement, supra, 889 F.2d at 297 ("a 
firm.•a daciaion to introduce new, more efficient machinery may 
lead th• fir11 to decide to increase the level of production")] 
and will COllpare pre-aodif ication actual emissions to post
aodification potential emissions. In addition to this 
circumstance, there are cases in which sources that underqo 
chanqes that qualify as add-on control systems would, under 
certain cirCW1U1tancea, be exempt from new source review. ~ 
Latter to Timothy J. Method, Assistant Commissioner, Indiana 
Department ot Environmental Manaqement, from David Kee, EPA 
Reqion v, January 30, 1990. 

4.4$ 
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that the ao•t r•c•nt 2 years •hould be u••d, but ha• allowed 
another p•riod vh•r• the source d .. on•tratas that recent 
operation• ar• abnormal [s•• 40 CFR 52.2l(b) (2l)(ii): see also 
45 FR 52176, 52J18 (1980)]. Tb• WEPCO baa•lin• period is an 
axampl• of thia. In thi• inatanc•, plant utilization was 
disrupted by phyaical probl... that l•d to nonroutine physical 
changes to remedy tho•• probl .. a. Consequently, EPA determined 
that a period prior to th• ona•t of •uch probleaa was 
representative of normal oparationa, and •• required by its 
regulations, ua•d thia period to ••tabli•b the baaeline. The 
p•riod used waa alao within th• contemporaneous period specified 
in 40 CFR 52.2l(b)(3)(11). It ahould b• emphasized that, in the 
WEPCO case, th• parties and th• court aqreed that 1983•84 (prior 
to discovery of steam drum cracks) should be the baseline years 
(slip op. at 26): these years had an average 29 percent . 
utilization rate. we continue to believe this is the appropriate 
baseline period for the Port Washington renovation. 

B. calculating Post-Chanqe Emissions Under PSD. 

The court concluded that •EPA'• reliance on an assumed 
continuous operation aa a basia for finding an emissions increase 
is not properly supported" (slip op. at 30). Although the court 
held that EPA cannot, in this case, wholly disregard past 
operating conditions at the plant, it also held that EPA could 
not reasonably rely on the company's own unenforceable projection 
of operating conditions (slip op at 29). 'l'he court remanded the 
question of PSD applicability to EPA for further proceedings not 
inconsistent with its decision. 

Before the court remanded EPA'a determination, it attempted 
to ascertain whether, in fact, the proposed project would be a 
major modification even using the assumptions least likely to 
result in an emissions increase. The court felt (and we agree) 
that such a "best• ca~• scenario for WEPCO would assume that the 
"present hours and conditions" would not change at all following 
the renovations (despite, of course, WEPCO's own estimates of at 
least triplinq of utilization over current levels) (slip op. at 
31, n. 14). 'l'h• court, hcwever, lacked the data to make this 
calculation, so it could not determine whether a major 
modification would reault usinq a set of assumption• moat 
tavorabl• to WBPCO. Therefore, the court remanded the 
determination to EPA for further consideration. 

A conceivable interpretation of the court's opinion is that 
EPA ~ calculate WEPCO's post-modification emissions increases 
baaed on "present hours and conditions." However, tor the 
reasons discussed below, EPA believ•s that this interpretation is 
incorrect. Under such an interpretation, EPA would determine 
WEPCO'• post-renovation annual emisaion• in tons par year (tpy). 
by simply projecting into the future the hours of operation an~ 
conditions (i.e., hourly emissions rate) that existed just before 
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tha renovation•. Thi• is th• interpretation urtJad by WEPCO in a 
February 9, 1990 latter to EPA. Such a calculus will always 
result in exactly th• same level of emissions before and after 
the physical change, and thus would always exempt "like-kind 
replacements• from PSD review. In addition, calculatinq 
emissions increases usinq this assumption would flatly contradict 
the record in this case. The WEPCO has stated that it will 
qreatly increase capacity utilization over both current levels 
and the baseline levels used in th• previous determinations. 
Capacity utilization in terms of heat input to th• plant (based 
on nameplate capacity) during 1978-1979 waa about 40 percent 
(Record item 7.4, WEPCO Submission, April 19, 1988 meeting with 
EPA). During the 1983-1984 baseline period, it was approximately 
27 percent. 14· It has since declined to l••• than 10 percent 
(1988-1989 data). 14· The WEPCO has advised the State of 
Wisconsin that it intends to return to a forecasted 42 percent 
utilization level in the years following renovation, with an 
upper maximWll forecast of so percent [Letter from Walter Woelfle, 
WEPCO, to Dale Zaiqe, Wisconsin Department of Natural Resources, 
March 29, 1990, Table 7 (enclosed)]. It would be wronq to assWlle 
that unit s would not be operated at all in the future when an 
explicit purpose of the renovation is to brinq the unit back on 
line at its oriqinal desiqn capacity1 moreover, unit 5 is 
presently inoperative. Most importantly, this methodoloc;y is not 
fairly discernible from any reading of the current regulations. 
In addition, using "present hours and conditions" would disreqard 
planned changes at WEPCO that will affect th• post-renovation 
hourly emissions rate (e.q., increased capacity, lowering of 
sulfur content, and enhancement of the electrostatic 
precipitatora (ESP)]. 

The court upheld EPA'• poaition that increased utilization 
in the future that i• linked to construction or moditication 
activity should not be excluded in determining post-renovation 
emissions. Nevertheless, the court told EPA not to automatically 
assume 100 percent utilization in th• future when historical data 
are available. The WEPCO has definite plans to return the plant 
to historical levels of utilization that are wall above baseline 
levels ct utilization, and which could not be physically or 
economically attained but for the renovation project. 
Accordingly, EPA believes it is consistent with the court 
decision tor BPA to baae its remand decision on these facts and 
not rely on the praaant hour• and conditions aa conclusive of 
post-renovation amiaaions. After a thorouqh review of the 
poasibilities, EPA ha• concluded that th• court intended that 
eatimate• of future .. 1aaion• tor WEPCO'• "like-kind 
replacements• should cgn1ider historic pre-renovation operating 
hours and production ratea, aa wall aa other relevant factors, in 
eatimatinq future utilization levels, and ahould also consider 
the increased capacity, switching to lower-sulfur fuel, and other 
changes affecting the hourly emissions rate for PSD purposes. · 
Consequently, for WEPCO'a "like-kind replacements," EPA will 
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compare representative actual esiaaiona for the baseline period 
to estimated future actual emi••ion• based on all the available 
facts in th• record. Specifically, in calculatinq post• 
renovation actual emiaaion•, thi• approach takes into account 1) 
physical chan9e• and operational restrictions that would atfect 
the hourly emissions rate followin; tha renovation, 2) WEPC0 1 s 
pre-renovation capacity utilization, and 3) factors atfectinq 
WEPCO'a likely post-renovation capacity utilization. 

To quantity WEPCO'a estimated future actual emissions after 
the proposed chanqas EPA relied. heavily on projected and 
historical operational data (e.9., fuel ccnaum.ption, MKBTO 
consumed) representative of the source. specifically, the Aqency 
considered available information reqardinq (1) projected post~ 
change capacity utilization tiled with pualic utility 
colllllissionsr (2) Federal and State requlatory tilinqsr (3) the 
sourca•s own representations; and (4) the source's historical 
oparatinq data. Aa described below, EPA determined an 
appropriate utilization factor tor future operations and combined 
this with poat-chanqe emissions factors (to the extent they are 
or will ba made federally enforceable) ta estimate a future level 
of annual emissions for the purpose of determ.ininq whether the 
proposed physical and operational changes would be considered a 
major modification tor PSD purposes. Where a significant 
emissions increase is projected to occurr WEPCO could voluntarily 
aqree to federally-enforceable limits on any aspect of its future 
operation (including physical capacity and hours ot operation) to 
ensure that no significant emissions increase will occur. 

IV. THE AGENCY'S REVISED PSP APPLICABILITY DETERMINATION 

A. Estimated Future Actual Emissions. 

The Agency has revised its October 14, 1989 PSD 
applicability datarmiftation tor WEPCO's proposed Port Washinqton 
renovation based on a •representative actual• to "estimated 
future actual emissions" comparison (as outlined above). As 
previously diacuaaed, estimated future actual emissions 
projection• take into account the likelihood that the plant will 
operate in tb• future as it has in the past. 

'l'h• stated puzpoae of WEPCO'a renovations is to refurbish 
the power plant unit• to an "••·new" condition in terms of their 
capacity, efficiency, and availability. Consequently, EPA haa 
used actual, hiatarical, operational data representative of the 
plant's paat operations, approxJ.matinq an "aa-nev" contiquration, 
to calculate •estimated future actual asiaaiona.• 'l'he Aqency has 
verified tbese data by coapari1on to WEPCO'• own projections of 
post-renovation capacity utilization and industry averages. 

Aa to th• eaiaaions factor• uaed to calculate future 
emissions, EPA has u••d WEPCO'a own eais1iona tactora for future 
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hourly eaiaaiona rat••· Th••• eaisaiona factors are based on 
WEPCO's own aaaumptiona re9ardinq future sulfur in fuel and 
control technoloc;y performance levels. However, since these 
assumptions 9o"beyond current State implementation plan (SIP) 
requirements, they must be made federally enforceable tor EPA to 
continua to consider them for PSD applicability purposes. 

Operational data (i.e., heat input) from the years 1978-1979 
show a capacity utilization factor of 42 percent. These data 
points represent the closest projection of WEPCO'• operational 
characteristics, approximatin9 an "••-new" atate, aa currently 
available to EPA. The data currently available to ua re9ardin9 
WEPCO's paat operational level• are limited to a 10-year period. 
The Aqency believes that theae historical levels of operation are 
representative of the plant's past operations in an "as-new" 
condition. In addition, the 1978-79 data points appear 
consistent with WEPCO'a own projection of future operations for 
the year 2010 (as submitted to the Wisconsin Department o: 
Natural Resources on March 29, 1990) and common capacity levels 
for the utility industry, in 9eneral, for new units. However, by 
this letter, EPA is requestinq that WEPCO submit operational data 
from previous years (i.e., pre-1978), if such data show heat 
input levels notably higher than the 1978-1979 levels. 

As previously mentioned, to calcul~ta· future emissions 
levels for each pollutant, EPA assumed that the amount of future 
coal consumed in terms of heat input to the plant would be 
comparable to WEPCO'a annual averaqa 1978-1979 coal-consumption 
fiqure. on March 29, 1990, WEPCO submitted to the Wisconsin 
Department of Natural Resources information which contained 
estimates of future emissions for different levels of coal and 
heat input to the plant. The A9ency uaed these estimates to 
establish future emissions based on 1978-1979 heat-input values. 
A9ain, it is important to note that EPA's calculation of 
"estimated future actual emissions" ia baaed on WEPCO's 
projection of control tachnoloqy performance levels and/or fuel 
sulfur content for post-renovation operations. consequently, 
EPA'a PSD applicability determination is valid only to the extent 
that the eaiaaiona factors (based on control technoloCJY 
performance lev•l• and aultur in fuel) uaed to calculate future 
emisaicna are mad• federally enforceable. Otherwise, the 
calculation of eatimated future actual .. iaaions tor each 
pollutant v111 need to be revised by EPA baaed on existin9 
federally-enforcea):)le limits (i.e., applicable SIP, NSPS). 'l'he 
use of current, federally-enforceable emissions in the current 
SIP would reault in hi9her projected future .. iaaiona than 
assumed in EPA'• calculations and, consequently, could affect the 
indicated PSD applicability tindinq. 

4.48 
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s. Revised Finding 

In SWI, EPA ba• considered past operations at WEPCO's Port 
washinqton plant in estimating future actual emissions. 
Specifically, EPA bas relied on th• 42 percent utilization level 
(in terms of beat input) during 1978-1979. The Aqency believes 
this ia a reliable indicator of future utilization because it is 
consistent both with WEPCO'a own projections of post-renovation 
operations and typical industry usage. The Agency has also 
considered po•t•ranovation emission• rat•• on th• assumption that 
they will be made federally enforceable. Compared to the 1983-
1984 baseline period, those hourly rates are lower for so2 and 
PH, and unchanged for KO • '?he 42 percent estimated post
renovation capacity utilization is substantially hiqber than the 
29 percent utilization level durinq the baseline period. 
However, in calculating total annual actual emissions, that 
increased usaqe is off set for so2 and PM by the decreased hourly 
emissions rates reaultinq from improvements to control systems 
and the uaa of low sulfur coal. Consequently, WEPCO is not 
subject to PSD review for those pollutants. 

In the case of NO , there will be a direct correlation 
between increased utifization resultinq from the renovations and 
increased actual emissions. Hence, WEPCO is subject to review 
for that pollutant and must obtain a PSD permit. The company 
should contact the Wisconsin Department of Natural Resources 
reqardin; the processinq of a permit application for KOx· oue to 
insufficient aource-specif ic information re;ardinq emissions 
factors, PSD applicability for PM-10, lead, and noncriteria 
pollutants listed at 40 CFR 52.21 (b)(23) (i) and (ii) cannot be 
determined at this time. The PSD applicability tor these 
pollutants should also be based on the "actual-to-actual" 
emissions test described herein. 

This PSD applicability determination applies to WEPCO's 
currently planned renovations to units 1-5 (see Enclosure A), or, 
if WEPCO no lonqer wishes to proceed with renovating unit s, only 
the renovation of units 1-4 (sea Enclosure B). However, a 
decision to cancel the currently planned renovations to unit 5 
could result in a PSD review for that unit should WEPCO 
reconsider renovating it soma time in the future. 

It i• our underatandin; that WEPCO proposes to avoid 
tri;qerinq NSPS for so2 and PK at units 1 and 4 by using dry 
sorbent injection and lmproving the exiatinq ESP'a to oftsat the 
potential emission• increases ot th••• pollutants. To the extent 
that the controls are federally enforceable, and no increase in 
hourly emissions would occur at aaximWI capacity, WEPCO can use 
these option• to avoid trigqering NSPS for PH and so2_ at units 1 
and 4. However, the two units are still subject to the NSPS : 
requirements for KOx• Unit 5 cannot, however, avoid triggerinq 



11 

NSPS fer any pollutant and, therefore, ia subject to th& NSPS 
requiraenta for lfOx, so2, and PM. 

3 Enclcsurea 
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table 1 

PORT UASHINGTON POWER PLA~T PORT UASHINGTON POWER PLANT 
HAY 1989 FORECAST UPPER HAKl"U" FORECAST 

Unit• l - S Uni ts l - S 

HEGAUATT FUEL CONSUMPTION ttEGAUATT FUEL CONSU~TION 
HOURS CAPACITY COAL C1320D Btu/lbt HOURS CAPACITY COAL Cl32DO Btu/lbl 

YEAR GENERATED FACTOR BURNED TONS YEAR GENERATED FACTOR BURNED TONS ------- ---------- ------- ~----------------~- ------- --------- ------- -------------------·1995 825t288 0.24 3,5,549 l'J95 t.074 ,957 O.Jl 47],981 
19'f6 941.779 D.27 4151332 1996 1.2021460 0.34 5281838 
1997 11oa1.002 O.JI 47St624 1997 tJ4lt074 O.JB 5871412 
.,.,8 l1l14t313 0.32 49D1868 1998 13901470 0.4D ftO'f12J7 , .,.,., 11247129, 0.36 546tS46 1999 1SD115B4 0.43 1.541718 
2000 l1349t329 0.38 589tS69 2000 16001500 0.46 ,.,6,483 
2001 I 13911882 0.40 608.621 2001 ,6511930 0.47 7181252 
2DOZ l1481t464 0.42 6461417 2002 17481046 0.50 7601000 
2003 I 1420• 120 0.41 620t 153 2003 16'f01000 0.48 7351000 
2006 I 14321122 0.41 6251174 2004 16901000 0.48 7341000 
2005 114311412 0.41 624 • .,04 2005 16901000 0.48 734t000 
200• 114,01471 0.42 6371519 2006 17101000 0.49 7411000 
2007 114881124 0.42 64.,tl33 2007 • 120.000 0.4 .. 7481000 
2008 114811423 0.42 6461.,09 2008 17201000 0.49 7471000 
2009 114631981 0.4Z 6381750 200'f 16951000 0.48 7J?,OOO 



Enclosure.A 

Revised PSD Applica.biltty Deterwinatian 
Port Vashingtan Power Plant Renovation of Untts 1·5 

(all emissions calculations are tn tans per year) 

Esttmated 
Actual Future Net PSD Subject 
E11tssians Actual Emissions Stgntftcance ta PSD 

pqJJutant Bauline Ol Em1ss1gns (2) Change Leyel Rey1ew (3) 

Parttculat1 328 323 -5 25 no 
aatter (4) (5) 

Sulfur dloxtd1 (4) 24,23& 15,919 -8,317 40 no 

Nitrogen oxides (5) 2,592 3,405 813 40 yes 
Carbon mnaxide 144 Zl7 73 100 no 

HJdrocarbon 17 25 9 40 no 

Other Regulated Pollutants: Due ta 1nsufftc1ent source-specific information 
regardtng emission factors, PSO applicability far PIC-10, lead and nancrtterta 
pollutants listed at 40.CFR Sectton 52.Zl (b)(Zl)(t) and (II) cannot be determined 
at thts ttm. 
1) ,..,. ... mual ., .. ,_ fw l·,.ar .. rtad •fl• '1 cal.,.r ,_,. im ... a.. 
Z) C.1Cll11'9d .., EPA ...... "" fol1•t11 tat ... u .... ,Ulllll ., WICll . 

1. J1la • .,. ... lltltortc flrl111 rate (apprm•ta1r lhl• et. 111r ,..., fw U. ._,.,. ..,.,_, .,,,... 
bf cal..ar ,..,.. 1171 _. U11 • 

... n. •lut .... , .... for u. l'WIDWltml units ...... futurw ... , nr1etert11tca <•·•·. •1fur Md,.., caat•tJ and actual •t11IC1111 after po11uttan cantrola fw parttculate. 

c. Sulfur dtmt• cantrol1 •11• to unit 5 at 75 pen:mt sulfur cltmt• ......,.1 to m111lr •ttll ISPS 
~rt DI. Sulfw dt•t• ,....., of zz and lS percent at untta l and'· ,.....:ttwelr. to achdl 
U.. 1111tta frm IS'5 Nq11tr-.ta for .,...ser cantl'91 flf 1111fur dt•t•. 

J) If nm data Indicate tlllt wl. llta&ortc-flrt111 ram at u. Port MulltngUll f.:11 ttr a: t 1 llt1tartc 
1171 .,.. 1111 1 ... 1 •• tlll tlllltca&ed wt tcllatl ttJ tll&ef9taait• m1ld cNftll • 

• , n. ca1cul•tt• of .......... future. 1Ctu11 ••••t- fer tllt1 pollutant ti ...... em· ..... ~·- ., 
caatral tadnoloU perto,... 111el1 ..Uor f•l 1Ulfur caatlllt for pa1t•,...1tt111 .. r•tt-. ~11. 
EPA"• ISD appllcalatHtr *'8191111tt111 t1 w11td 11111 to tM atent that tlll ..-tflc parttc:ul1t• .,.. aulfur 
dl•t• •lut11111 f.:ton .... fw •tta 1-5 to calculate futuN •lulana ,....., Clft si-rttcul1te and SO.control 
tectm1oe parfo,..,. 1 ... 11 and f•l •lfur end ... t content) are_. fedlr1l11 lftforc:ed1e. Ot!lmrl•. tlle 
calcul1tt• of attmted. future. ll:CUl1 •lalOM for tllta pollutant wt11 lllJa l'fttMd lw EPA. llilMd • at1tt111 
f .. r111,...tOIUlb1o 1 .. tta (t.o •• w11c11a1e SIP. ISPS). n. ae of currwtt. 1•r1l1,...tol"CM.bl• •taat .. 
fldorl _,ld rwlt ta lat__.. ~. futun •tut ... and ....... u,, m11d 1fflld tll9 tndtcatml PSD 
111Pl lcDt1 "' ,. ...... 

5) .._ .. ,. •t11t- (mual •'•'- fw 2•,.ar period •ttllllll bf calllllllr ,..... IMS Mii 1111) Mw .._ 
,..,.., MMd an lddltt .. 1 tnf.,.tt• .-uw 1tJ tUCD. 

4.48 



Enclosure I 

Revised PSD Appltc&btltt1 Determtnatton 
Port Vashtngton P'*'lr Plant Renovation of Units 1-4 

(all emissions calculations are tn tans per year) 

Estimated 
Actual Future Net PSD Subject 
Emtsstans Actual Emtss1cns Signtf icanc1 to PSD 

Ppllytant Buel 1ne ( 1 l Em1n1gn1 CZ) Change Leyel Bey1ew C3l 

Particulate 328 339 
•tter (4) (5) 

11 ZS no 

Sulfur dtaxtde (4) 24,2315 18,505 -5,731 40 no 

Nitrogen oxtdes (5) Z,592 3,39& 804 40 yes. 

Carbon mnoxtd1 144 Z17 73 100 no 

11,Jdrocarban 17 25 9 40 no 

other Regulated Pollutants: Dua to tnsufftctent source spectftc 1nformatton 
regardtng emtss1on factors, PSD appltcabtltty for PIC-10, lead and noncrtterta 
pollutants listed at 40.CFR Secttan 52.Zl (b)(Z3)(t) and (tt) cannot be datenatned 
at this tt•. 
lJ .... ldul1 •lutana for Z-,.u period*''-'., cal..,.,..,. 1111111111111. 

IJ C&1culatld ., EP& ltilMd • till fall•lllll lnformtt• .... lftld .• mcD: 

•· 1111 aww111. htatartc-flrt .. rau <......-mu1117dl' 11"8...,. ,.ar) fer tlll l.,..r pertod •flMd 
b calllldlr ,..re 1171 11111 1171. 

la. 1111 •iaat ... att•tu for thl ,...ated waits..._.• futUN caa1 dllrlCUPlltlca (1.1 •• •lfur 
and hMt caat•tJ Md ectual •tut .. after pollutt• caatrola for particulate. 

c. ~It 5 1....,.1tlw1. Sulfur dl•ldl nmwal of ZZ and U perant at units I and c. Napeetlwel1. to 
acludl time •It• frm ISPS NqUt..-u far FMtar CGDtral of aulfur cll•ldl. 

3) If w cllu 1ndlcate tlllt .,....1, 'htatartc-flrt .. rahl at tM Port Vuhtngtm f111t1 tt1 • c 1 W lltatarlo 
Hn and 1171 1 ... 1 •• "" Indicated appllcabt1lt1 dltaralMU• ..... -..~ 

CJ 1111 calculatlan of att..W. future. 1Ctua1 •IHlona for tlata po11utan ta ......, • w:Pm'a ,..Jlctl• of 
Cllllltra1 tlCINlav performnGI 19"11 llfll/or f•1 aulfur cmUnt for,_, ,...,.u • ...,..u-. c..n:-'''· 
OA•1 ISO apollcabl1tt1 dlteNtnatlM II waJld anlJ ta tM 11t1nt Ullt VII lt*tflc parttcul1u and 1111 Ill' 
dl•t• •tut- factora aed far •IU 1-C to calculate futuN •tHt ... (bald• parttculau and SG,caatrol 
&admlog ,.,.,.,.... 1 ... 11 ud fua1 1111fur and ... t cont•t) an_. fldlr1l11 lftforcoU11. OtlluwtM. tlle 
calcul1tlan of attmtld. futun • .CUil •l11tona far ttlt1 po11utmat •111 '9 nwtMd '1 EPA. buld • at1t1 .. 
fldara11,....forceab1e 11•1ta (t.e •• applicable SIP. ISPS). n. ... of currws&. fldaraU,....fol"allll• •laatma 
f&etorl wuld ..... 11 la "'•• pnJocted. future •tut- and. n 1..-tlJ, .. 1c1 &ffld ta. lalllcatld PSD 

•I lclllll tt1 "·-· 
SJ .._1 I• •tut- (1Ctaa1 •1111- fer 1.,.... pertod dlf'-d 'r cal...., Jlll"I &Ill ad llM) haw .._ 
rwlMd ...... an edlUUonal laf .. ctm ..-1ttad Q '9VCD. 
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5.23 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 
CR: 

June 9, 1988 
Emissions from Rocket Firing at Test Stands; Fugitive or Point 
Source Emissions 
Ronald Shafer, Chief 
Policy and Guidance Section 
John Dale 
Air Programs Branch, VIII 
Emissions from rocket nozzles are point sources. 
3 [Hard Copy]; 23.27; 24.13 
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5.24 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

October 28, 1988 
Review of De Minimis Emissions - Sanctions 
Ronald" Shafer, Chief 
Policy and Guidance Section 
Stationary Source Compliance Division 
Ron Van Mersbergen 
Air and Radiation Branch (SAR-26) 
Region V 

5.24 

De minimis net emission increases that accumulate within a 
contemporaneous (5 year) time frame should not be combined and 
would not trigger PSD review when significance levels are reached. 
However, de minimis increases do consume PSD increment, and, in 
nonattainment areas, aggregated de minimis emissions will trigger 
sanctions when significance levels are reached. 
4.39 [Hard Copy]; 27.5 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

Mr. Ken Waid, President 
Waid and Associates 
8000 Centre Park Drive, Suite 270 
Austin, Texas 78754 

Dear Mr. Waid: 

This is in response to your November 22, 1989 letter to Gerald 
Emison in which you asked for clarification on two questions concerning 
"secondary emissions" as defined in the Code of Federal Regulations (CFR) at 
40 CFR 52.2l(b){IS). First, you asked whether the definition found 
in the 1988 edition of the CFR was the correct definition. Second, you asked 
whether any emissions from a vessel are considered secondary emissions. 

You are correct in your conclusion that the secondary emissions 
definition in the 1988 CFR at 40 CFR 52.2l(b)(l8) is incomplete. The second 
sentence of the definition in the 1981 CFR apparently was inadvertently 
omitted when the CFR was revised by the Federal Register of June 25, 1982 
(47 FR 27554), which promulgated an amendment to the definition. 

Concerning whether any vessel emissions are secondary emissions, the 
June 25, 1982 revisions to the prevention of significant deterioration (PSD} 
regulations exempted all vessel emissions from consideration in PSD review of 
new or modified marine terminals an the basis that vessels are mobile sources 
and mobile source emissions are excluded by the Clean Air Act from attribution 
to a stationary source. However, on January 17, 1984 the Court of Appeals for 
the O.C. Circuit vacated and remanded to the Environmental Protection Agency 
(EPA) portions of the June 25, 1982 promulgation, including the way in which 
the Agency treated vessel emissions (Natural Resources Defense Council v. 
U.S. EPA, 725 F.2d 761). The Court stated that EPA was correct to interpret 
the term 11 mobile sources" to include vessels, but that the Agency acted "far 
too precipitously" in concluding that it therefore had no authority to 
attribute any vessel emissions to marine terminals. The EPA, the Court went 
on ta say, should have examined the nature of the interactions between a 
vessel and a terminal to determine specifically which categories of emissions, 
if any, should be attributed to the terminal. 

The Court affirmed the portion of the 1982 promulgation that excluded 
"to and fro~ vessel emissions from attribution to the terminal as secondary 
emissions, but vacated EPA's 1982 blanket repeal of the dockside vessel 
emissions component from PSO emissions counting as either primary or secondary 
emissions. In so doing, the Court acknowledged that, with the exception of to 
and fro emissions, it implicitly reinstated the PSD regulations promulgated an 
August 7, 1980 (45 FR 52676). In essence, the Court removed from the CFR the 
total exclusion of vessel emissions counting which now appears in 40 CPR 
52.21{b){6) as the phrase " ... except the activities of any vessel," and in 
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40 CFR 52.2l(b)(l8) as the phrase 11 
••• or from a vessel." Conse·quently, the 

August 7, 1980 PSD regulations (with the exception of to and fro emissions 
counting) shall apply to determinations on how to treat vessel emissions. 

The preamble to the 1980 regulations explains that emissions from certain 
activities of a ship docked at a terminal (i.e., when the ve~sel is 
stationary) may be considered emissions of the terminal if the activities 
would "directly serve the purposes of the terminal and be under t~e control of 
its owner or operator to a substantial extent" (45 FR 52696). Vessel 
emissions which are not to be taken into account in determining whether a 
marine terminal is subject to PSD review (i.e., they are not primary 
emissions) are those which result from activities which do not directly serve 
the purposes of the terminal and are not under the control of the tenninal 
owner or operator. The Court ordered EPA to perform the analyses necessary to 
distinguish which dockside emissions, if any, should be assigned to the 
terminal and which should be assigned to the vessel. However, EPA has not yet 
completed the analyses necessary to define which dockside vessel emissions, 
and under what conditions, should be assigned to the terminal and whether 
these would be considered primary or secondary emissions. States with 
Federally-approved PSD implementation plans are free to develop regulations 
more stringent than the Federal regulations, and some may have done so already 
with regard to the treatment of vessel emissions. Thus, I reconunend that you 
check with individual States to learn whether any dockside vessel emis!'-ions 
are considered secondary (or primary) emissions in that particular State. 

Finally, as you have noted in your letter, a correction of the Federal 
PSD regulations is in order. I prefer that any changes to the CFR with 
respect to vessel emissions not only correct the error of omission cited in 
your letter, but also carry out the Court's instruction to resolve the issue 
of dockside emissions attribution for PSO purposes. We hope that our 
resources will allow us to initiate work on such rulemaking in the near 
future. 

I hope that this has answered your questions. Should you wish to discuss 
further EPA's policies concerning secondary or vessel emissions, please call 
Gary Mccutchen of my staff at (919) 541-5592. 

Sincerely, 

~hn~c~4 
Director 

A Quality Management Division 

cc: G. Emison 
R. Bartley, Region VI 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Park, North Carolina 27711 

JUL 5 1988 

MEMORANDUM 

Subject: 

Fran: 

Afr Qua11 ty Analysis for Prevention of 
s;gnificant Oeterioratio~(PSO~ ~ 

Gerald A. Emison, Direct ~ 
Office of Air QuaHty P anning and Standards 

To: Thomas J. Maslany, Director 
Afr Management Division (3AMOO) 

(MD-10) 

Your memorandum of May 9, 1988, pointed out that two different procedures 
are currently being used by the Regional Offices in certain PSD pennit analyses. 
The inconsistency involves the question of how to interpret dispersion modeling 
results to determine whether a source will cause or contribute to a new or 
existing violation of a national ambient air quality standard (NAAQS) or PSD 
increment. This memorandum serves to resolve the inconsistency by reaffirming 
previous Office of Air Quality Planning and Standards guidance provided in a 
December 1980 policy memorandum (attached). 

As you know, the regulations for PSD stipulate that approval to construct 
cannot be granted to a proposed new major source or major modification ff ft 
would cause or contribute to a NAAQS or increment violation. Historically, the 
Environmental Protection Agency's (EPA's) position has been that a PSD source 
wfll not be considered to cause or contribute to a predicted NAAQS or increment 
violation ff the source's estimated air quality impact fs insignificant (f .e., 
at or below defined de minimis levels). In recent years, two approaches have 
been used to detennine ff a source would •significantly• (40 CFR 51.165(b) 
defines sfgnf ficant) cause or contribute to a violation. The first is where a 
proposed source would automatically be considered to cause or contribute to any 
modeled violation that would occur within its impact area. In this approach, 
the source's impact fs model eel and a closed cf rel e fs drawn around the source, 
with a radius equal to the farthest distance from the source at which a 
significant 1meact fs projected. If, upon consideration of both profosed and 
existing emiss1ons contr;but;ons, model1ng predicts a violation of e ther a 
NAAQS or an increment anywhere within this impact area, the source (as proposed) 
would not be granted a pennit. The pennit would be denied, even ff the source's 
impact was not significant at the predicted ~H· . ..,f the violation during the 
violation period. You have indicated that th;s is the approach you currently 
use. 

6.22 
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The second approach similarly projects air quality concentrations 
throughout the proposed source's impact area, but does not automatically 
assume that the proposed source would cause or contribute to a predicted NAAQS 
or increment violation. Instead, the analysis is carried one step further in 
the event that a modeled violation is predicted. The additional step deter
mines whether the emissions from the proposed source will have a significant 
ambient impact at the point of the modeled NAAQS or increment violation when 
the violation is predicted to occur. If it can be demonstrated that the 
proposed source's impact ;s not "significant" in a spatial and temporal sense, 
then the source may receive a PSD pennit. This approach is currently being 
used by Region V and several other Regional Offices, and is the approach that 
you rec011111end as the standard approach for completing the PSD air quality 
analysis. 

In discussing this matter with members of my staff from the Source 
Receptor Analysis Branch (SRAB) and the Noncriteria Pollutant Programs Branch 
(NPPB), it appears that different guidance has been provided, resulting in the 
two separate approaches just su11111arized. We have examined the history and 
precedents which have been set concerning this issue. I also understand that 
this issue was discussed extensively at the May 17-20, 1988 Regional Office/ 
State Modelers Workshop, and that a consensus favored the approach being used 
by Region V and several other Regions. Based on this input, as well as your 
own recommendation, I believe the most appropriate course of action to follow 
is the second approach which considers the significant impact of the source in 
a way that is spatially and temporally consistent with the predicted violations. 

By following the second approach, three possible outcomes could occur: 

(a) First, dispersion modeling may show that no violation of a NAAQS or 
PSD increment will occur in the impact area of the proposed source. In this 
case, a pennit may be issued and no further action is required. 

(b) Second, a modeled violation of a NAAQS or PSD increment may be 
predicted within the impact area, but, upon further analysis, it is detennined 
that the proposed source will not have a significant impact (i.e., will not be 
above de minimis levels) at the point and time of the modeled violation. 
When this occurs, the proposed source may be issued a pennit (even when a new 
violation would result from its insignificant impact}, but the State must 
also take the appropriate steps to substantiate the NAAQS or increment viola
tion and begin to correct it through the State implementation plan (SIP). 
The EPA Regional Offices' role in this process should be to establish with 
the State agency a timetable for further analysis and/or corrective action 
leading to a SIP revision, where necessary. Additionally, the Regional 
Office should seriously consider a notice of SIP deficiency, especially if 
the State does not provide a schedule in a timely manner. 

(c} Finally, the analysis may predict that a NAAQS or increment 
violation will occur in the impact area and that the proposed source will 
have a significant impact on the violation. Accordingly, the proposed source 
is considered to cause, or contribute to, the violation and cannot be issued 
a pennit without further control or offsets. For a new or existing NAAQS 
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violation, offsets sufficient to compensate for the source's significant 
impact must be obtained pursuant to an approved State offset program consis
tent with SIP requirements under 40 CFR 51.165(b). Where the source is 
contributing to an existing violation, the required offsets may not correct 
the violation. Such existing violations must be addressed in the same manner 
as described in (b) above. However, for any increment violation (new or 
existing) for which the proposed source has a significant impact, the pennit 
should not be approved unless the increment violation 1s corrected prior 
to operation of the proposed source (see 43 FR p.26401, June 19, 1978; and 
45 FR p.52678, August 7, 1980). 

Your memorandum also states that other air quality analysis issues exist 
within the NSR program which need consistent national guidance. You recom
mend a more coordinated effort between SRAB and NPPB to review outstanding NSR 
issues. We agree; however, rather than establishing a formal work group as you 
propose, we are optimistic that the fonnal participation of representatives 
of the NSR program in the Modeling Clearinghouse will help resolve coordination 
problems. Earlier in the year, the Modeling Clearinghouse was officially 
expanded to include representation from the NPPB to coordinate PSD/NSR issues 
which have a modeling component. 

I trust that this is responsive to the concerns which you have raised. 
By copy of this memorandum, we are also responding to a Region V request 
for clarification on the same issue (memorandum from Steve Rothblatt to 
Joe Tfkvart/Ed Lillis, dated February 18, 1988). 

Should you have any further questions concerning this response, please 
feel free to contact Gary Mccutchen, Chief, New Source Review Section, at 
FTS 629-5592. 

Attachment 

cc: Air Division Directors, Regions I-X 
Air Branch Chiefs, Regions 1-X 
D. Cl~ 
J. Calcagni 
J. Tikvart 
E. l1111s 
G. Mccutchen 
D. deRoeck 
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--- RETYPE OF ORIGINAL SIGNED MEMORANDUM ---

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Park, North Carolina 27711 

Attachmen: 6.22 

Date: December 16, 1980 

Subject: Interpretation of •s; gni fi cant Contribution" 

12.12 

PN-165-80-12-16-007 

From: Richard G Rhoads, Director 
Control Programs Development o;v1sion (MD-15) 

To: Alexandra Smith, Director 
Air & Hazardous Materials Division, Region X 

We have received your memo of October 27, 1980 regarding the 
applicability of PSD and the Emission Offset Interpretative Ruling 
when the proposed sources (such as Northern Tier) would be locating 
in a PSD area and would cause or contribute to a new or existing 
violation of the National Ambient Air Quality Standards (NAAQS). You 
asked for clarification of existing policy in two areas. This memo 
is intended to finalize the draft transmittals we have exchanged 
since receiving your request. 

Your first question asked whether EPA is using the concept of 
siginificant contribution within the PSD regulations when assessing 
whether a proposed source, locating in a PSD area, would "contribute 
to air pollution in violation of the NAAQS. 11 As discussed in the 
PSD workshops and the PSD workshop manual, EPA continues to apply the 
significant tmpact concept using the values defined in the 1978 
preamble, 43 FR 26398, and in 40 CFR Part 51 Appendix s. If the 
proposed source or modification has no significant contribution to 
the nonattainment problem. then the proposed project does not 
contribute to thts violation. Provided that it would not cause any 
new NAAQS violations, such a source is not subject to the require
ments of 40 CFR 51.18(k) or 40 CFR Part 51 Appendix S; the proposed 
project must, however, still demonstrate that it will not cause or 
contribute to air pollution in violation of the PSD increments. See 
40 CFR 52.21(k)(2). -

Your second question asked about the need for a significant 
impact by the proposed source to occur simultaneously with the actual 
violation at a particular nonattainment site. In general, a PSD 
source with significant new emissions of the applicable pollutant 
which constructs in an area adjacent to a nonattainment area should · 
be presumed to contribute to the violation if it would have a 
significant impact at any point in the nonattainment area. However, 
if the proposed PSD source can demonstrate that its new emissions 
would not have a significant impact at the point of the violation 
when that violation is actually occurring. then the proposed source 
would meet the requirements of 40 CFR 52.2l(k)(l) provided that it 
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would not cause any new violations of the NAAQS. This answer would 
apply whether the nonattainment area was newly discovered or was 
fonnally designated nonattainment.under §107. I should like to add 
that, while such a demonstration is allowed, it will be extremely 
difficult to prove an insignificant contribution, especially in the 
short tenn. 

Several examples will clarify this response. For instance, a 
proposed new major stationary source may locate near a designated 
nonattainment area for S02. Suppose that the source owner has shown 
in his PSD application that his so2 impacts are significant only on 
the edge of the §107 area which is demonstrated to actually be in 
attainment of standards. The source owner also demonstrated that his 
impacts are not significant in the area of actual violation of the 
S02 standards. A second scenario is the case where the owner demon
strates that on the days when the 24-hour so2 standard violation is 
actually occurring, the proposed source's 24-hour averaged impacts are 
not significant. The owner has also shown that on other days when 
the air quality meets the 24-hour so2 standard, his impacts are 
significant but do not cause the air quality to exceed the 24-hour 
standard. The third example is where the area was only nonattainment 
for the S02 annual standard. The source owner shows his impacts on 
the nonattainment area are significant for the 24-hour averaging time 
and insignificant on an annual basis. For all three scenarios, the 
source owner has demonstrated that he will not contribute to air 
pollution in violation of the NAAQS and has met the PSD review 
requirements of 40 CFR 52.2l(k)(l) for SOz, providing that he will 
not cause any new violations. This source would also not be subject 
to nonattainment NSR requirements under 40 CFR 51.18(k). 

If you have further questions~ please contact Mike Trutna 
(FTS 629-5291) for more information. 

cc: D. Hawkins 
W. Barber 
Director, Air & Hazardous Materials Division, Regions I - X 
Director, Enforcement Division, Regions I - X 
NSR, PSD Regional Contact, Regions I - X 
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Reserved 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

1 6 MAR 198S 

MEMORANPUH 

SUBJECT: Use of Allowable Emissions for National Ambient Air 
Quality Standards (NAAQS) Impact Analyses Under the 
Requi ments P. evention of Significant 
Det ' ) 

FROM: 

TO: Thomas J. Maslany, Director 
Air Management Division, Region III 

William B. Hathaway, Director 
Air, Pesticides, & Toxics Div., Region VI 

This memorandum is in response to recent requests from your 
off ices for clarification of the Environmental Protection 
Agency's (EPA) policy concerning the impleme~tation of the PSD 
air quality impact analysis under 40 CFR 51.166(k) [also 
§52.2l(k)]. Of specific concern is the question of whether the 
required analysis for new major sources and major modifications 
is to be based on actual or allowable emissions from existing 
background sources. This memorandum sets forth the position that 
allowable emissions should generally be used. However, as 
explained below, certain allowances may be made, primarily with 
respect to the evaluation of impacts on the long term NAAQS, to 
consider an existing source's actual annual operations. This 
position best resolves the inconsistencies between previous 
written guidance for PSD and the guidance applicable to NAAQS 
attainment demonstrations for State implementation plans (SIP's). 

The PSD regulations at 40 CFR 51.166(k) stipulate that 
"allowable emission increases from the proposed source or 
modification, in conjunction with all other applicable emissions 
increases .•• would not cause or contribute to air pollution in 
violation of [any national ambient air quality standard 
(NAAQS))." (Emphasis added.) While this provision clearly 
requires the use of allowable emissions for the new or modified 
source, it offers no similarly explicit requirement regarding 
emissions to be used for existing source contributions. 
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Nationally, States and EPA Regional Offices have utilized 
several interpretations which have lead to a consistency problem 
in implementing the requirement for a NAAQS demonstration under 
40 CFR 51.166(k}. Some States presently accept the use of actual 
source emissions for existing background point sources, and 
reference EPA guidance to support their position. Regions, on 
the other hand, encourage the use of emissions estimates more 
closely reflecting legally allowable emissions. 

Available EPA guidance for PSD, which dates back to 1980, 
supports the use of actual emissions to project the air quality 
impacts caused by existing point sources. Specifically, the 
"Prevention of Significant Deterioration Workshop Manual" (EPA-
450/2-80-081, October 1980) states that "actual emissions should 
be used •.. to reflect the impact that would be detected by 
ambient air monitors" for the PSD NAAQS analysis. However, 
because many sources typically emit at ra~es well below their 
legally allowable emission rate on an annual basis, we now 
believe that the use of actual emissions to demonstrate NAAQS 
attainment could substantially underestimate the potential air 
quality impacts resulting from existing sources. 

The EPA's policy for demonstrating stationary point source 
compliance with the NAAQS for SIP purposes clearly requires the 
use of emissions which are more closely tied to allowable 
emissions. The model emission input data requirements for such 
SIP demonstrations are contained in Table 9-1 of the "Guideline 
for Air Quality Models (Revised)" (GAQM), EP~-450/2-78-02R, July 
1986. For "nearby backpround sources" an adjustment to the 
allowable emission rate may be made only for determinations of 
compliance with the annual and quarterly NAAQS, and only with 
respect to the annual operating factor. For "other background 
sources" an adjustment to both the operating level and the 
operating factor, as explained in Table 9-1, could be made for 
determinations of compliance with the long term and short term 
NAAQS. 

The referenced model emission input data requirements for 
existing point sources are contained in the GAQM which has 
undergone rulemaking and is incorporated by reference in EPA's 
PSD regulations under Parts 51 and 52. Although a footnote in 
Table 9-1 indicates that the model input data requirement~ may 
not apply to PSD NAAQS analyses, we now believe that such 
requirements should be applied to PSD rather than using actual 
emissions as indicated in the 1980 PSD guidance. Thus, 

1Emission rates for model input consist of three components: 
l) the emission limit, e.g., #/mmBtu; 2) the operating level, 
e.g., mmBtu/hour; and 3) the operating factor, e.g., hours/day, 
hours/year. 
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compliance demonstrations for PSD and for stationary source 
control strategies under SIP's will be accomplished in a 
consistent manner. 

In order to apply Table 9-1 in the GAQM to PSD NAAQS 
analyses, certain clarifications need to be provided. First, the 
proposed major new source or major modification must be modeled 
at its maximum allowable emission rate. second, the existing 
facility to which a major modification has been proposed, but 
whose actual emissions (not including emissions from the proposed 
modification) will remain unchanged, may be considered as the 
"stationary point source subject to SIP emission limit(s) ..• " to 
determine the model emission input requirements. Portions of the 
existing facility where the emission rate is expected to increase 
as a result of the proposed modification should be modeled at the 
allowable emission rate. Finally, background point sources 1) 
having already received their construction permit but not yet in 
operation, or 2) with less than two years.of operational history, 
should also be modeled at their allowable emission rate. 

Of course, an analysis which demonstrates no contravention 
of the standards, based entirely on maximum allowable emissions 
rates (including full operation for the entire year) for all 
modeled point sources is acceptable. If a violation of any NAAQS 
is revealed by this type of analysis, then the adjustments 
described above may be made in cases where it can be shown to the 
satisfaction of the permit granting agency that historical 
operating levels and/or operating factors will be representative 
of future conditions • · 

This use of Table 9-1 of the GAQM for accomplishing the 
required PSD NAAQS analysis will supersede the various procedural 
interpretations presently being applied. Since different 
procedures are currently in use, we believe that it is necessary 
to provide a grace period for implementing the required 
procedure. Consequently, modeling analyses for any PSD 
application submitted to the reviewing agency on or after 
October 1, 1989 should be based on legally allowable emissions or 
must use the model emission input data requirements contained in 
Table 9-1 of the GAQM as clarified above for PSD purposes. 

cc: Air Branch Chief, Regions I-X 
New Source Review Contacts 
Regional Modeling Contacts 
E. Lillis 
.J. Tikvart 
T. Helms 
B. Bauman 
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6.26 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

June 15, 1989 
T;m;ng of BACT Determ;nat;on for a New Emiss;on Source 
Gary Mccutchen, Chief, New Source Review Sect;on 
John Daniel, Asst. Execut;ve D;rector, Dept. of Air Pollution 
Control, Conunonwealth of v;rginia 

6.26 

A BACT decision is not final or "locked-in" until the final perm;t 
;s issued; until that time, a permit issu;ng agency ;s free to 
share a tentative preliminary BACT determ;nation as soon as 
appropriate. An applicant does not need a final BACT decision to 
conduct modeling; modeling is based on the level of control 
recommended by the applicant. Decisions on technology transfer 
should be carefully scrutinized to ensure that "reasonable 
technology transfer" ;s defined broadly enough to prevent 
circumvention of use of certain controls by selection of some 
slightly different unit. 
8.38 [Hard Copy] 



MEMOBANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED 51:ATES E~VIRO.NMENTAL PROTECTION AGENCY 
Office of Air Quahty Planning and Standards 
Research Triangle Park, North Carolina 27711 

AUG 241989 

Guidance on Implementing the Nitrogen Dioxide (N02) 
Prevention of Significant Deterioration (PSO) 
Increments ,/..~/ _ 

~ ....... p-
John Calca , Director ,/"'" '\. 
Air Qual i Management ~ (MD-15) 

William B. Hathaway, Director 
Air, Pesticides, and Toxics Division, Region VI 

This memorandum is in response to your request for guidance on meeting 
the requirements of the N02 PSO increments regulation. General points are 
discussed below, while the specific questions you posed in your memorandum are 
listed in the attachment, followed by our responses. 

We believe that promulgation of the N02 increments regulation creates 
some new, but manageable, aspects of the PSO program. Studies show that 
excessive N02 increment consumption on an area-wide basis, particularly for 
Class II areas, should not be a problem for many years. Thus, there should 
be time available for most States to develop the programs needed to address 
N02 increments before potential problems arise: While considerable guidance 
ex1sts to implement the N02 increments, the additional guidance needed to 
prepare State implementation plan (SIP) and delegat;on agreement revisions is 
under development and scheduled for completion within the next few months. 

More specifically, guidance is now being developed which outlines the 
necessary rev;sions to SIP's (and delegation agreements) that States need to 
make to have approvable SIP's. This guidance will be distributed in 
memorandum form to Regional Off ices and incorporated into the New Source 
Review (NSR) Guidance Manual (which is currently being updated). A technical 
procedures document is also being developed which will provide a step-by-step 
description of how to develop an emissions inventory and gather the 
information needed to model mobile source and area emissions. It will also 
contain examples of N02 increment consumption analyses. 

One aspect of the N02 increment program that does need some attention is 
the fact that N02 increment consumption began with the date of the proposal of 
the N02 increments (February 8, 1988). Since State programs to implement the 
N02 increments are not required to be in place until November 17, 1990, there 
is a possibility that some major H02 sources that would violate the N02 
increments would submit a permit application before the State N02 in~reme~ts regulations are in effect. While we do not believe that many such s1tuat1ons 
will occur, espec1ally in Class II areas, "the situation has already occurred 
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in Region II and may arise elsewhere. We pointed this potential situation out 
in the preanmle of the regulations and suggested that States require N02 increment consumption analysis as soon as possible. Since major sources of 
N02 are already required to perform a NAAQS analysis, this may provide much of 
the data base which will be needed to determine how much increment has already 
been consumed. 

Various actions should be considered by the State or by EPA if 1t is 
determined that a proposed new source will violate an N02 increment before the 
State's N02 increments regulations are in effect. There 1s no need for the 
permitting agency to be blind to a future violation. Therefore, if a source 
will be in violation of an ~ increment once the revised SIP or delegation 
agreement is approved, the Regions should call upon the State to indicate how 
the violation will be cured. A notice in the permit to the effect that the 
source may later be required to reduce its NOx emissions might also be 
prudent. An individual source which could cause or contribute to N02 increment exceedances should at the very least be forewarned that further 
emissions reductions may be required (once the N02 increment rules are 
effective) to avoid such exceedances. 

To minimize any potential impact of the time lag, the promulgated N02 regulations allow States to obtain SIP approval as early as October 1989. A 
similar procedure is also available for States with delegated authority to do 
likewise. This procedure was outlined in a memorandum entitled "Guidance on 
Early Delegation of Authority far the N02 Increments Program,• dated 
February 15, 1989. You are encouraged to explore early delegation or SIP 
submittals with your States. In fact, the first early delegation we are aware 
of occurred on August 11 when Region I delegated the N02 increment program to 
New Hampshire (see the attached Federal Register). Lynne Hamjian, the 
Region I contact, has details on the procedure they used to go direct final on 
this action. 

If there are any questions, please call me at FTS 629-5621 or Gary 
Mccutchen at FTS 629-5592. 

Attachments 

cc: Regional Division Director, Regions I-X 
Chief, State Air Programs Branch, Region I 
Chief, Air Programs Branch, Regions II, III, IV, VI, 

VIII, IX, and X 
Chief, Air and Radiation Branch, Region V 
Chief, Air Branch, Region VII 
Chief, Air Compliance Branch, Region II 
Chief, Air Enforcement Branch, Regions III, VI 
Chief, Air Operations Branch, Region IX 
NSR Contacts 



ATTACHMENT 

Responses to Oyestjons: 

1. Recogn;z;ng the lack of regulatory author;ty at present and [the 
delayed] effective implementation date, what is the EPA policy and reconnended 
actions for planning and implementation of the N02 increment standards between 
now and November 17, 1990? 

Regions are encouraged to begin working with their States to obtain early 

delegation agreements or approvable SIP's prior to the submittal deadline of 

July 17, 1990. Later this year we will be providing documents that will give 

more detailed guidance on a number of specific topics, such as modeling and 

emissions inventories, but Regions can begin at any time to start working with 

the States on general agreements. 

There is one issue that is likely to arise early in your negotiations. 

In the preamble to the N02 increments regulations, EPA reco11111ends that States 

require all major sources to provide N02 increment consumption analyses even 

before their N02 increment programs are in place. This is because N02 

increment consumption in an area can begin as early as February 8, 1988, and 

thus may begin before the State's NOz increment rules are in effect. Most of 

the data needed to determine increment consumption should already be 

available. For example, N02 emissions modeling for NAAQS compliance (which is 

already required for major new sources and major modifications) should provide 

much of the data needed to determine N02 increment consumption. This is 

because a PSD source must model its new emissions (or emissions increase) to 

determine the boundaries of its impact area [the area(s) where the impact of 
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emissions from the proposed source is 1 /Jld/m3 N02 (annual average) or more]. 

A source may also need to model to determine whether preconstruction 

monitoring is required [preconstruction 1110nitoring is not required if ambient 

air quality impacts are below 14 IJld/,;J N02 (annual average)]. Either of these 

modeling exercises can provide the amount of N02 increment the new source or 

modification will consume. States should ask that these modeling analyses, 

including the maximum air quality impact, be provided to them in the 

application. The only data not provided from this modeling would be the 

increment consumption from other nearby fncrement-consuming sources. We 

believe it would be highly unusual for many situations to occur in the first 

2-3 years of this program (February 1988 to November 1990) where two or more 

major N02 increment-consuming sources locate close to each other so as to have 

overlapping impacts. If this does occur, the proposed source will likely have 

to model emissions from those nearby increment-consuming sources to ascertain 

compliance with the N02 NAAQS (which has always been required in the PSD 

analysis). This information can be provided with the permit application, at 

little or no extra cost or effort, to determine increment consumption. States 

could also request increment consumption data on a voluntary basis or·through 

a section 114 letter. Having sources generate these data now will be less 

expensive and time-consuming for all concerned than ta try to make this 

determination after the fact. 

2. Is the Regional Qff;ce respons;ble for emission inventory and 
increment analysis for stationary and mobile sources to ident;fy the areas 
where the increments for N02 were exceeded on or before February s. 1988 
(determin;ng the baseline areas)? 

First, there was no N02 increment consumption before February 8, 1988, 

the major source baseline date. Second, States, rather than Regional Offices, 
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are d;rectly responsible, after their revised SIP or delegation agreements are 

approved, for ensuring that emission inventories are developed and maintained, 

and for requiring permit applicants to perform N02 increment consumption 

analyses. In the interim, the Regional Offices should encourage their States 

to obtain increment consumption data or analyses from all major sources. Also, 

when necessary, they can use Clean Air Act section 114 authority to require 

major sources to conduct N02 increment analyses. They can also delegate this 

authority to the States. 

3. Is it necessary at this time to add a caveat to each PSO pennit, 
issued between February 8, 1988 and November 17, 1990, that would enable the 
pennitting agency in the future to revisit and adjust the ND2 emission 
limitations if the N02 increments are found to be exceeded in that area 
(similar to stack height regulations/PSD pennits)? 

Certainly, adding a caveat to a permit before it is-issued, that 

expressly constitutes a conditional approval, could be very useful in 

circumstances where the source would cause an increment exceedance. If that 

were done, the permit itself could be amended, or even rescinded, after the 

effective date of the increment regulations, if it is determined that the 

source is located in an area which in fact exceeds the N02 increment 

allowance. A lesser measure would be a caveat adv;sing the source that, while 

the perm;t w;11 remain unchanged, the source may be required to reduce 

emissions at a later date. Such caveats should help get the point across to 

the applicant that it is prudent to perfonn a N02 increment consumption 

analysis and inadv;sable to build a facility which would cause or contribute 

to N02 increment exceedances. Of course, States will have to cure any N02 

increment violations within their borders once their revised SIP or delegation 

agreements are approved, regardless of the terms of a permit. Accordingly, a 

State can take whatever steps are necessary, even after a permit has been 

3 
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issued, and even if there are no caveats in the penn;t, to effect a change ;n 

emissions limitations, source configuration, or other requirements applicable 

to the source in order to cure the increment violation. Issuance of a permit 

does not free an applicant of the need to meet other requirements and 

regulations [see section 52.2l(r)(3), Approval to Construct]. (In States 

where the NSR permits program is run by the EPA Region, the Region has the 

same rights and privileges as a State would have if it were running the 

program and should consider conditions in the permit, or some other measure, 

to avoid or correct N02 increment violations). 

4. Will all affected sources which received PSD permits after February 
8, 1988 be subject to re-analysis to determine if any of these sources 
exceeded the N02 increment when the increment standards become effective on 
November 17, 1990 (SIP approval)? 

As explained in the response to question 1, most, if not all of the data 

needed to determine whether a source will cause or contribute to a violation 

of an increment should already be available as a result of other required 

analyses. As such, we do not anticipate.that "re-analysis" will be needed in 

many cases. However, sources could be subject to re-analysis, depending on 

how the State elects to determine and track N02 increment consumption and cure 

increment violations. Each State must explain in its revised SIP or 

delegation agreement how it will determine the amount of N02 increment already 

consumed. The State must also describe the process by which any exceedance of 

the N02 increment will be corrected. We do not anticipate many situations, 

especially in Class II areas, where the N02 increments will be exceeded prior 

to States developing their N02 increments programs. 
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5. Several questions arise which an example may clarify. A PSD permit 
for NOx was issued to a source after February 8, 1988. Later, the permitting 
agency found that the N02 increments were exceeded on or before February 8, 
1988. The questions are: a) will the source have a valid pennit after 
November 17, 1990, and b) will this source be required to do an N02 increment 
analysis and potentially be required to reduce its NOx emissions to an 
acceptable level? 

As discussed in question 2, N02 increment violations could not have 

occurred prior to February 8, 1988. [n response to question (a), sources that 

are issued permits before the State N02 increments requirements are in place 

will have valid pennits, even in those situations where they may cause or 

contribute to an NOz increment violation. However, States are required to 

take action to remedy increment exceedances, once their revised SIP or 

delegation agreements are approved. Accordingly, even though a State may not 

have the authority to revoke or directly revise a permit, it can override or 

supercede the permit conditions (e.g., a SIP revision), since issuance of a 

permit does not free an applicant of the need to meet other requirements and 

regulations [see sect. 52.2l(r)(3), Approval to Construct]. Action to correct 

an increment violation could focus on one large source, on all new sources, or 

on all sources of that pollutant in that area. The choice of strategy is up 

to the State, so it could involve revocation of permits (in States wtth that 

authority), additional analyses by sources, new control requirements to 

control emissions, or other measures. 

With respect to question (b), the Part 52 N02 increments regulations 

contain a provision that grandfathers permit applications which are already 

complete on the effective date of the regulation, including those projects 

with approved permits, from being required by EPA to perform N02 increment 

consumption analyses. It is therefore possible that some sources may be 
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grandfathered from be;ng requ;red to do the N02 increments analysis. Some 

delegated States have statues which prohibit rules more stringent than EPA's 

and may have to accept the EPA grandfathering provision. However, States are 

not required to include these grandfathering provisions in their SIP 

regulations, and EPA encouraged them ;n the preamble of the N02 increments 

regulations not to do so. 

6. Can (or should) an agency {between now and November 17, 1990) issue 
a permit to a source if, in fact, the permitting agency is aware that the N02 increments have already been exceeded ;n the area under consideration? 

A permit should not be rejected by either EPA or a State agency solelv 

because the available N02 increment has been {or will be) exceeded, until such 

time as either: 1) the State's revised N02 ;ncrement SIP or delegation 

agreement is in effect, or 2) the EPA has taken over responsib;lity for this 

facet of the permitting program. However, there is no need for a permitting 

agency to be blind to a future violation. A State has broad authority to deny 

or condition a permit, as long as it has some rational basis for doing so, and 

States with approved PSD programs are free to factor N02 increment consumption 

into the permitting decision. Also, EPA can insist that the State show, as 

part of the permit review package, how excessive increment consumption or an 

exceedance will be cured once the increment regulations are effective. In the 

absence of an explanation of how an exceedance will be cured at a later time, 

EPA can ;nsist that the State include appropr;ate conditions in the permit for 

the new or modified source that could be relied on by the State to alleviate 

or prevent possible future increment exceedances. As noted in the response to 

question 3, EPA has the same rights as the States, when it runs the NSR 
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program, to require a source to show how excessive increment consumption will 

be cured. 

Assume, for example, that modeling shows that a proposed new source 

would cause an N02 increment exceedance when the increment becomes effective, 

and the only way to prevent such an exceedance is to reduce emissions from 

that source. If such future reductions would entail significant retrofit 

costs, this would be an adequate basis for requiring a more stringent BACT 

determination or other permit conditions to reduce the source impact prior to 

construction. Such conditions represent a valid exercise of the permitting 

agency authority to manage clean air resources in a manner consistent with the 

goals and purposes of the PSD program. 

7. Can (or should) an agency (between now and 11/17/90) issue a PSD 
permit to a source if this source (by itself) "causes or contributes" to N02 increment exceedances? 

See responses to questions 3 and 6. 

8. Will the sources that received PSD permits before February 8, 1988 
but increased production rate and emissions for NOx after February 8, 1988 
(but before November 17, 1990) be grandfathered from the N02 increments 
[consumption]? Our concern stems from the fact that there 1s no mechanism to 
track consumption from increased production of the industries that had been in 
an economic downturn until recently. These types of sources can increase 
their actual emissions up to allowable levels without applying for a permit. 

In general, increased emissions from such sources would not be 

grandfathered. Increases in emissions resulting from increased hours or 

capacity utilization at sources contributing to baseline concentrations 

consume increment, since actual emissions are used in increment consumption 

analyses. However, if a source can demonstrate that its operation after the 

baseline date is more representative of normal source operation than its 

operation preceding the baseline date, the more representative period may be 
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used to calculate the source's actual emission contribution to the baseline 

concentration. 

Emission increases of less than 40 tons per year associated with a 

modification at a major source after February 8, 1988 consume N02 increment 

even if the minor source baseline date has not been triggered, but would not 

trigger the minor source baseline date (only major new sources or major 

modifications do that). Increment consumption analyses are not required 

under PSD for any non-major modifications, but must be taken into account 

when the next major source conducts an increment consumption analysis. 

9. The NOx emissions from area sources in several parishes of Louisiana 
exceed the NOx emissions from point sources. How will increment [consumption] 
from area sources be quantified as of February 8, 1988? 

With the exception noted in the previous response, increment consumption 

by minor sources (which includes area and mobile sources) will not begin until 

the minor source baseline date is triggered. This does not occur in an area 

until receipt (after February 8, 1988) of the first complete major source 

permit application with significant NOx emissions. This applicant must 

determine the baseline ambient air quality for N02 from a combination of 

monitoring and modeling data as of the date of the submittal of the permit 

application; this level becomes the baseline concentration. Each subsequent 

major source applicant must calculate the ambient air quality impact of all 

NOx emission changes from major, minor, mobile and area sources since the 

previous major source permit application. Guidance for States to consider in 

developing procedures for developing and maintaining inventories of NOx 

emissions from major, minor, mobile and area sources are currently under 

development. 
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10. The following questions concern source shutdowns: 

a. If a source is shut down before the basel;ne date, will it be 
subject to the N02 increment analysis if it restarts between February 8, 1988 
and November 17, 1990? 

b. If a source shuts down before the baseline date and then 
restarts after November 17, 1990, will it be subject to the N02 increment 
analysis? 

c. If a source shuts down after the baseline date, but before 
November 17, 1990 (and restarts after November 17, 1990), will it be subject 
to the N02 increment analysis? 

For all of the above cases, a new permit would be needed if the shut down 

is considered to be permanent under EPA policy (expired or rescinded permit, 

no longer in inventory, or torn down). In that eventuality, the source 

"restart" would be considered a new source and an N02 increment consumption 

analysis would be required. If, however, for cases "a" and 11 bn, the 

"shutdown" was considered temporary (e.g., it remained on the State's emission 

inventory), EPA would not requ;re the source to do an N02 increment 

consumption analysis, since it is not a new or modified source. 

When an existing major source shuts down (e.g., no valid operating 

permit) after the baseline date (February 8, 1988), as in case "c", it expands 

available increment. When that source is restarted it consumes increment and, 

at least in those States which have an approved SIP or a delegated program in 

place, an N02 increments analysis would be required. 

11. If a source submitted an application before November 17, 1990, and 
the application was considered complete before that date (assuming the permit 
will be issued after that date), is this source subject to the N02 increment 
analysis? 

Since States can adopt and implement the program prior to November 17, 

1990, the answer will vary depending on Federal and State requirements and 
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when they went into effect. For example, if a State's requirements went into 

effect on January 1, 1990 and the source submitted its complete permit 

application on March 1, 1990, it would be subject to the N02 increment rules. 

Sources are required by EPA to submit N02 increment consumption analyses for 

permit applications which are completed after November 17, 1990 or the date 

the State SIP (or delegation agreement) is approved, whichever is earlier. 

States may require N02 increment consumption analyses prior to approval of 

their SIP's or delegation agreements, and they are encouraged to do so. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

August 25, 1989 

REPLV TO: 6T-AH 

ME-MORANO UM 

REGIONS 

1445 ROSS AVENUE. SUITE 1200 

DALLAS. TEXAS 75<o2 

SUBJECT: Texas Air Control Board (TACB) Inq~Jt-.r~R~garding Alle>Wable 
Emissions in ~SD NAAQS Analyses . ·~~~:1.~~~: 

~ -.·,.-··. 
FROH:~illi~ 8. Hathaway •. - ....... :· .. 

Director · 
Air, Pesticides & Toxics Division (6T) 

TO: John Calcagni 
Di rector . 

·A1_r Quality. Ma_nagement Division (KD-15}. 
. . . 

I have attached-far your. info·rmat1on a recent letter-.from TACB that 
discusses .theJmpl ications· of.your ·March 16. 1.989;, memor!lnduill that 
clariffe4 t~e. use of· Guideline~ Air Qual it>:_ Models Revhed Table 
9-1 emisstons i_n PSD .NAAQS analyses. I have al so inc ~ ~d IT1Y repJy 
to 1ACB. . 

Na. specifi~ __ respons~ .to.·:t.tl1s l!lefllO·is expected~ .but Ldo_-en¢ourag~ 
your.attention ta· po.int.three in TACB 1s letter. llhfch:discusses the 
implicatfons of·.the_Ma.rch- 1°6 memo ·on· 1nventory1ng .baseline sources. 
I beHe.ve that .tMs calculation of •potential to emit.• may be re-
quired in mant ~tates. · · · 

Should ,)',OU have·'.questions or co~nts. please cal~ 'me or have your 
staff call·~im;Yarijra~gh. Thank.you. 

Attachments 

cc: w1111am Laxton· (MD~l4) 



··r. St 1 ·~·1· c;~.c!~•, r.t. 
··.•:11:ty i:x:•Clat 1 IP Qi rector 
T~xd~ Air ~antral ~narc (T~C~) 
:.33p 1 :ig~"'~Y ?::~.- f.ast 
•\ustin, ':1'xa~ 7~72J 

::r:: vo,,,.· '•l!~ust 3, l'J3G. L~tter ~~out Allo\labl~ [!!!issions i!'I Prevcf\tior. cf 
Si·Jr.i'iicu.t ~Pterioration (PSD) ~o1flinl! for :~dtional l\i:tbii!nt Air 
au-11 ity .l\t.ar.~ards ( N.AJ\OS) 

T~an~ you for ycur August 3, i939. lctt~r providing the T~CB's vi~po1~ts on 
John t:~lcc:gni 1 s recent dttcision &lbout tn~ use of alloitabl.: P.liliss1cns in 
~~Ar-.';S ~~alys~s. I woultt 1 iicc to respond t~ th~ pcints y:>u raised 1r. your 
1.·tt:.:r i r: tt·~ or-t:~r you preSf''ltPd thcr.i. 

First. yoi; e1ent .. ioned that ~he change to itllow~:,l~ er.:1ssio'1s 1n aode11n9 
baclc1Jr~und sourc?.s r:::prcsP.nts "a significant changr. ;n the PSO rules." eased 
~~on input fro~ ny staff, I beli~ve t"at thP use of allowa~les does not 
siqflal .! ch.mg~ in tt1~ PSO regulations; instf'f~. it changes the 1930 PS!l 
!ior~sho~ ~anual (wt.icll itself is currt'ntly he-ing rP.vfs~e.), \ilhtch wts design'!d 
~s an im~l~~nt~tion aid ~~d was not subjPctcd to public cr.m:i-~nt b~for~ its 
r~leasc. For Tc.-xas PSO ap;~lfcants, I believe: t~at tt-ie change froai the use 
o;· actuals to aHcwablr.s in DSO tif,AQS analys!s was nr.itf\er fiisru~tfvP. t'or 
S•Jrnrisin~. ~ince? ,1t lP.ast early jgas. Region 6 has co~ente-'! fo PS~ 
aoplic~nts t~~t ~m1ss1ons as notE'd in Table 9-1 ~t tn~ Gui1~1inc o~ Air 
~tja..!.!!t ~~~els (a~vis~d) or !llowable eaissinns ~ust b~ ~sed in PSD flAAQS 
analys~s. In fact, most PSL> applicants had beP.n using allowables in r10de11n9 
nac~qround s~urccs (both for NAAQS and PSO incr~~cnts) b~fore that ti~e. 
Furt!l!!r. I u~tt~rstand ttiat sut~ rr.rmit rnotl~ H ng rcqui ri's the usl! of a 11owab1 e 
<JMissior.s for ~ackgrou'1~ sourcE's in d~termining cor.>rH~nce with air Qt1a11ty 
stMdards. 

Th?Js, gh.·~n t~C' natur:• o; the :.i1Jrksi10~ r~anu4I as an aid (nfJt ~ !'"P'Jlllat;on), 
t.i"tP. l•.:•1r~t'l cf ti!lll' Reqion r, ad.,•is=G TACR ,,, ttu_. 1•e2t:! for th1s chan9r: p,.i'>r 
tn my~!~.:,· 'L 1;;~9. lf'!tter, the rationale provided in John :alcagn1's March 
15, I •l:/'l, r1.~r.10 fr·!"'~Yi OIJS 1 y for-.1ar~et'! to T,'\Cl!), an.! tlit~ prov 1s; '>ns of r.iy 

i'iJy :-i, :2:.~. 1.-.uer. I ~r~lfcve that this C!'cht.ll'! ·1oes '10t co'lstftut-? a 
c:13.,·~c i r. tl-i•· p5;-, "rOJ'"c3lTI of trit- typ,- nccc-ssar:; tr.- '1fi!rrant fc:dPral rulr?111aY.im:J 
i)roc~1!i;r,-s. 
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EXAS AIR CONTROL BOAR 
6330 HWY. 290 EAST, AUSTIN, TEXAS 78723, 512/451-5711 

DICK WHITTINGTON, l,.E 
CHAIRMAN 

008 G. BAILEY 
VICE' CHAIRMAN 

ALLEN ELI BELL 
E'XECliflVE DIRECTOR 

August 3, 1989 

Mr. L~ i 11 i am B. Hathaway 
Director 
Air, Pesticides and Toxics Division (6T) 
U. S. ENVIRONMENTAL PROTECTION AGENCY 
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MARY ANNE WY A Tf 

Re: Clarification of Use of 
Allowable Emissions 

Dear Mr. Hathaway: 

This js in response to your letter of May 9, 1989 regarding the use of 
allowable emissions in Prevention of Significant Deterioration (PSD) 
National ~nbient Air Quality Standards (NAAQS) analyses. 

The Texas Air Control Board (TACB} staff has conducted a preliminary 
review of the March 16, 1989 memo from Mr. John Calcagni on Use of 
Allowable Emissions for NAAQS Impact Analyses Under the Requirements for 
PSD. We believe it ~ould be appropriate for the Environmental Protec
tion Agency (EPA) to go through proper federal rulemaking·procedures 
before moving from the use of actual emissiorrs to the use of allowable 
emissions for the NAAQS analysis performed in PSO permit review. There 
are four primary reasons we believe this would be appropriate: 

(1) The use of allowable emissions represents a significant change in 
the PSD rules. 

The PSD regulations at 40 CFR 52.21(K) state that, "All estimates 
of ~nbient concentrations required under this paragraph shall be 
based on the applicable air quality models, data bases, and other 
requirements specified in the "Guideline on Air Quality Models 
(~evised)" (1986), which is incorporated by reference." Page 1-1 

6.28 

of the "Guideline on Air Quality Models (Revised) 11 (GAQM) states, 
"Tnis guideline reco.111nends air quality modeling techniques that 
should be applied to State Implementation Plan (SIP)l revisions for 
e~isting sources and to ne\'I source reviews2, including PS03."~~--
~rence 3 is ti1e "Prevention of Significant Deterioration W • \J..' 1:~~-~ 
;.1anual, 1990" (Manual). Page I-C-20 of the Manual state ,611 s-. ~.r" 
siofls in'lentJnes for the last two categories are fort" urp2<il.$~, .• 
of d~.1onstrdtrng compliance .. /itn the applicable NAAQS (i s~~.!tf(~t.~:.·:ro ""'"\ 
gathered and co··1;nled in a si111lar ·uanner to the incr t ~O ·i, H£ 

9 4'* ?' l9B C.. 
. <f ! '"t).. :9...,f 
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sions inventory. For existing sources, this inventory should be 
based on actual emissions if data are available." The "last two 
categories" of enission inventories refers to inventories of (1) 
existing emission sources, and (2) permitted sources which are not 
yet operating. This is a clear statement that actual emissions 
should be used for the NAAQS analysis. To change to the use of 
allowable emissions for the NAAQS analysis, the Manual should be 
changed and since it is referenced in the GAQM which is incorpo
rated in the PSD regulations by reference, the only proper process 
for making this change is to follow the appropriate federal rule
making procedures. 

(2) The use of allowable emissions represents a significant departure 
from the PSD progra1n's reliance on actual emissfons consistent with 
the Alabama Power court case. 

We believe that the general import of the PSD rules as established 
consistent with the Alabama Power court case clearly indicates that 
the NAAQS analysis should be performed with actual emissions. The 
colilllents in the Federal Register (FR) of August 7, 1980 state that 
the baseline and PSD increment should be determined with actual 
emissions. Furthermore, the baseline should be established with 
monitoring data, which reflects actual emissions. Specifically on 
page 52718 of the August 7, 1980 FR, alncrement consumption or 
expansion is directly related to baseline concentration. Any 
ernissions not )ncluded in the baseline are counted against.athe 
increment. The complementary relationship-between the 11 baselinea 
and "increment" concepts supports using the same approach for 
calculating emissions contributions to each. Since the Alabama 
Power decision and the statute both provide that actual-air quality 
be used to determine baseline concentration~, but provide no guid
ance on increment consumption calculations, EPA has concluded that 
the most reasonable approach, consistent with the statute, is to 
use actual source emissions, to the extent possible, to calculate 
incrernent consumption or expansion." The sum of the baseline and 
PSO increment should equal the value that is compared to the NAAQS. 
If both parts of the su1n are to be determined with actual emi s-
s ions, the only logical conclusion is that the sum should be 
determined with actual emissions. Thus, it is inconsistent and 
contrary to the intent of the August 7, 1980 FR and the Alabama 
Power court case to use allowable emissions to calculate the con
centrations to be compared to the NAAQS while performing the air 
qua l i ty review for PSD perin its. 

(3) The use of allowable emissions would impose a significant increased 
workload on state (or federal) regulatory agencies. 

The Point Source Data Base (PSDB) 1naintained by the TACB contains 
i:ierrnit a1]01'lable emissions and act:Jal emissions. For sources that 
are not per.nitted, it does not contain the value for the "potential 
to er'lit" wilich is the only interpretation for allouables for these 
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sources. "Potential to emit" would be the lower of: (1) the 
highest emission rate the source could emit without undertaking a 
niodification requiring a state or federal permit, or (2) the 
e~ission rate limitation established consistent with state or 
federal rules applicable to the source. To collect this data for 
the PSDB, the TACB would have to conduct an extensive inventory of 
all non-permitted sources in Texas. This would be an expensive and 
time-consuming effort that would need to be addressed through grant 
negotiations. Furthermore, this would increase the resources 
required in evaluating each PSD permit application which should 
also be addressed through grant negotiations. Federal rulemaking 
procedures would allow all affected parties the chance to cornnent 
on the resource impacts of this requirement and for those impacts 
to be considered in establishing the final rules. As discussed at 
our meeting on June 7, 1989, we are preparing resource estimates to 
assist both agencies in examining this issue. 

(4) The use of allowable emissions may have a significant impact on the 
regulated cornnunity which should be considered through tile rule
making process. 

The result of moving to allowable emissions will be that it may not 
be possible to issue PSD permits involving increases in sulfur 
dioxide emissions in large areas of Harris, Galveston, Jefferson, 
Orange and Nueces counties. This is based upon a study performed 
by Radian Corporation for the TACB in 1978 which showed~arge areas 
exceeding the NAAQS in these counties if the sources were modeled 
at permit allowable emissions. This result is in direct conflict 
with the quote on page 52718 of the August 7, 1980 FR, "EPA 
believes it is unwise to restrict source growth based only on 
emissions a source is permitted to emit ~ut which in many instances 
have not been and are not likely to ever be emitted." Federal 
rulemaking procedures would allow all interested parties the chance 
to coinment on the impact of these proposed changes. 

We look forward to resolving this matter as part of our current dialogue 
regarding PSD permitting matters. 

Sinc;;erely, _ . 
J . ~---·-;. 

..:._j /•if; '- !l.,'1' -··~I 
•.,...... I " p l Steve Spaw, P •• 
Deputy Execut· ve Dire tor 

cc: Mr. Robert E. Layton, Jr., Regional Administrator, U.S. 
Environmental Protection Agency, Region 6, Dallas 

6.28 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

OOT 17 1989 

MEMORANDUM 

SUBJECT: 

FROM: 

Ambient Air L1Y 
Robert D. Bauman, Ch1ef Q(}r' 
S02/Particulate Matter Programs Branch (MD-15) 

TO: Gerald Fontenot, Chief 
Air Programs Branch, Region VI (6T-A) 

My staff and I have discussed the ambient air case outlined in the August 
24, 1989 memorandum from Jim Yarbrough of your staff to Doug Grano of my 
staff. Specifically, Region VI and the Texas Air Control Board propose that 
prevention of significant deterioration (PSD) modeling for Mitsubishi 
Industries can discount the contribution of a background source to the 
predicted concentration as follows: 

1. Assume Mitsubishi and background plants B and C. 

2. Mitsubishi and plants B and C are modeled and total concentrations 
are estimated. 

3. Where a receptor is located on plant B's nonambient air property, 
the contribution from plant B (only) may be subtracted from the 
total concentration. 

This situation is similar to a case raised to OAQPS's attention in 1987 
by Region V. Guidance on this case was provided by OAQPS to Region V in a 
memorandum dated April 30, 1987 (attached). That guidance is consistent with 
your proposed approach and, therefore, we agree with your position. 

However, the State should be advised that, when modeling Mitsubishi, all 
receptors off Mitsubishi property are in ambient air and that the ambient air 
policy does not allow sources to excessively pollute their neighbors. Note 
that a background source could, in the future, change their operation and make 
portions of their property accessible to the public. Care should be taken to 
avoid situations that could result in undue exposure to excessive 
concentrations and which could result in adverse public health impacts. 

In response to your pos1tion on issuance of the permit where Mitsubish1 
makes a s1gnificant contribution to predicted violat1ons of either the 
national ambient air quality standards {NAAQS) or PSO increments, policy 
contained in the July 5, 1988 memorandum from OAQPS to Region 3 should be 
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applied (attached). For a new or existing NAAQS violation, the permit may be 
granted under specific conditions. However, for any increment violation for 
which the proposed source has a significant impact, the permit should not be 
approved unless the increment violation is corrected prior to operation of the 
proposed source. 

If you have any questions regarding this memorandum, please call Doug 
Grano at FTS-629-5255. 

Attachments 

cc: Air Branch Chief, Regions 1-V, VII-X 
S02 Contacts 

bee: John Calcagni 
Dan deRoeck 

J!lirY Mccutchen 
Joe Tikvart 
Dean Wilson 
Jim Yarbrough 
Regional Modeling Contact, Regions I-X 



6.30 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

January 2, 1990 
Effect of Changing Stack Heights on Prevention of Significant 
Deterioration (PSD) Modeling and Monitoring 
John Calcagni, Director, Air Quality Management Division 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 

6.30 

An increase in stack height can be considered as part of a 
proposed modification whether or not it is physically tied to the 
emissions unit(s) being constructed or modified. The stack height 
increase must be proposed in conjunction with the overall 
modification. Thus, any creditable air quality improvements 
resulting from the higher stack should be considered in the 
preliminary modeling analysis. Note that for a height greater 
than 65 meters to be fully creditable as the GEP stack height, it 
must be established in a manner consistent with the stack height 
rules. 
4.46 [Hard Copy]; 7.9 
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6.31 DATE: April 25, 1990 
SUBJECT: Issuance of PSD Permits in Attainment Areas where V1olat1ons Have 

Been Modeled 
FROM: Marcia L. Spink, Chief, Air Programs Branch 
TO: John M. Daniel, Jr., Asst. Executive Director, Virginia Department 

of Air Pollution Control 
DISCUSSION: The attachment to this letter provides procedures for issuing PSD 

permits in areas with modeled violation(s) both to sources with no 
significant impacts and to sources with significant impacts. In 
the latter case, procedures for processing the associated SIP 
revisions are also discussed. 

CR: 10.49 [Hard Copy]; 12.17; 15.11 
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7.8 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

July 19, 1989 
Order on Petition for Review, Hibbing Taconite Co. 
William K. Reilly, Administrator, EPA 

7.8 

David Kee, Director Air and Radiation Services Division, Region V, 
Gerald L. Willet, Commissioner, Minn. Pollution Control Agency, 
and Others 
This document remands to the Minnesota Pollution Control Agency 
review of four issues raised by EPA Region V in a petition for 
review of PSD permit authorizing· Hibbing Taconite Company to 
modify its furnaces to burn petroleum coke as a fuel. Review of 
three issues raised by EPA was denied as described below. 
1. Bact for so2 - discussion of fuel chosen for "base case" in 

analyzing BACT for SO , cost comparison in BACT analyses, 
appropriate justificaiion of fuel choice in defining viable 
control strategy, and the need for a detailed description 
and engineering analysis of the planned emissions reduction 
system. (Remanded) 

2. Unregulated pollutants (Denied) 
3. Prescribed emission limits for entire life of the permit 

(Remanded) 
4. BACT for PH (Remanded} 
5. Ambient Air and Public acess (Remanded) 
6. BACT for CO (Denied) 
7. Preconstruction monitoring (Denied) 
8.39 [Hard Copy]; 10.43; 11.13 



7.9 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

7.9 

January 2, 1990 
Effect. of Changing Stack Heights on Prevention of Significant 
Deter;oration (PSD) Model;ng and Monitor;ng 
John Calcagni, o;rector, Air Quality Management Division 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 
An increase in stack height can be considered as part of a 
proposed modification whether or not it is physically tied to the 
emissions unit(s) being constructed or modified. The stack height 
increase must be proposed in conjunction with the overall 
modification. Thus, any creditable air quality improvements 
resulting from the higher stack should be considered in the 
preliminary modeling analysis. Note that for a height greater 
than 65 meters to be fully creditable as the GEP stack height, it 
must be established in a manner consistent with the stack height 
rules. 
4.45 [Hard Copy]; 6.30 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

(
l ,.. 

. I 8.25 I Jv c,_,,-..... , ---. 

o~~ICE o~ MAR 3 I 1988 
AIR ANO RADIATION 

M.EMORANDt.n1 

SUBJECT: 

FROM: 

TO: 

John s. Seitz, Director ' L/ j pd ~ 
Transmittal of OAOPS In~tri Cont~~l Policy Statement 

Stationary Source Compl · ~-m( ~3 
Off ice of Air Quality P nning and Standards 

Air Management Division Directors 
Regions I, III and IX 

Air and Waste Management Division Director 
Region II 

Air, Pesticides and Toxics Management Division 
Directors 
Regions IV and VI 

Air and Toxics Division Directors 
Regions VII, VIII and X 

Air and Radiation Division Director 
Region V 

Attached is the final Interim Control Policy for 
developing compliance schedules that require replacement or 
upgrading of existing air pollution control equipment. 
Comments solicited from the Air Compliance and Air Programs 
Branch Chiefs, OECM, and SSCD by a memorandum of January 20, 
1988, have been addressed, resulting in a few minor language 
clarifications and one change to the policy. 

The change resulted from a comment on the requirement 
to maintain existing controls in the interim. In lieu of 
maintaining the operation of the existing control equipment 
during the interim period, all0irance has been nBde for 
installing interim controls which may be nx:>re effective in 
reducing emissions. The usage of interim controls may not 
result in a delay of the installation of the final control 
e-:_ .1ment. 
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Also, clarification has been made concerning the 
installation of redundant equipment on nEW control systems. 
Design requirements mentioned in this policy apply to those 
sources which require continuous operation of the process 
equipment. Temporary shutdown during naintenance periods is 
always a possible compliance alternative to adding redundant 
control equipment. The policy new states this specifically. 

One notable recommended change has not been included. 
The comment was made that performance bonds should not be 
applied to activities which may be beyond the control of the 
source, such as the delivery of materials. Installation of 
control equipment frequently involves the activities of 
several contractors and requires careful scheduling to avoid 
delays. Late delivery of equipment can have a serious adverse 
effect on the ability of a source to meet a tight installation 
schedule. A source must take the necessary steps to select 
the most reliable, rather than the lowest cost vendor, to 
ensure that schedules are met. 

Thank you for your assistance with the development of 
this policy statement. If you have questions concerning it, 
please contact Pam Saunders of my staff at FTS 382-2889, 
EMail EPA6264. 

Attachment 



INTERI1"1 CDNTROL POLICY 

PURPOSE 

The purpose of this policy is to provide uniform criteria 
for developing final compliance requirements, schedules, and 
interim requirements for sources in situations where failing, 
deteriorating or inadequate air pollution control equipment 
must be replaced or upgraded. 

APPLICABILITY 

This policy applies to situations where a determination to 
rebuild or replace existing control equipment has been made. 
Situations mentioned in this policy may also be subject to 
applicable civil penalties as stated· in the Civil Penalty 
Policy. 

OBJECTIVES 

The objectives of this policy are to require subject 
sources to: 

1. Minimize and continuously monitor emissions during 
the interim period: 

2. Attain final and continuing compliance as quickly 
as feasible using al.l available means: 

3. Maintain continuous compliance in the future bj1 
appropriate design of the final control system, 
including the continuous moni taring of excess 
emissions. 

POLICY 

INTERIM MEASURES 

Interim measures combine~ with contimted c:peration and 
maintenance of existing contrqls must be required wherever 
existing controls are inadequate. During the interim period 
until the new or upgraded condrol equipment is operational 
and the source is in compliance, emissions from the source 
must not be allowed to increase. The existing though 
inadequate control equipment must remain operational to the 
maximum extent possible, including being maintained and 

8.25 
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repaired, until such time that construction or tie-in of new 
equipment requires its shutdOf'ln or remova 1. In lieu of 
maintaining the existing though inadequate control equipment, 
interim controls which of fer a higher degree of emission 
reduction and are readily and reasonably available may be 
installed. The use of such interim controls shall not unduly 
delay the installation of final control equipment. 

When existing control equipment must be taken off line 
to tie-in or complete construction of new or upgraded 
equipment, additional interim controls or other interim 
measures are required to ensure no increase in excess emissions 
occurs during the tie-in period. Such measures may include 
installation of additional temporary control equipment or 
operational controls, e.g., curtailnent of production rates, 
relocation of production to complying process lines or 
facilities, purchase of power or product elsewhere as needed, 
or temporary shutdown. 

The source should be required to implement an interim 
continuous emissions monitoring program, to enable the agency 
to monitor the emissions performance of the source during the 
interim period. 

COMPLIANCE REOUIREMENTS 

All compliance schedules must contain specific milestones 
for design, construction, installation and operation of new 
or rebuilt control equipment.' The milestones should reflect 
the shortest feasible schedule for achieving compliance and 
should include, but not be limited to, the follcwing: 

1. Submittal of a control plan, including necessary 
permit applications, to agency: 

2. Award of major contract(s) to vendors; 

3. Delivery of materials. or control equipment; 

4. Initiation of off-sit~ fabrication or on-site 
construction or inst~llation of the control 
equipment: 

5. Completion of installation or reb.lilding of control 
equipment: 
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6. Testing and demonstration of final compliance by 
the source. 

Performance bonds or stipulated penalties must be 
associated with every milestone specified in the schedule. 
To promote an expediticus schedule, the use of prefabricated 
equipment or the use of double or triple shifts for the 
construction or installation of equipment should be considered. 

CONTINUOUS COMPLIANCE AND K>NITORING REXlUIREMENTS 

A fundamental principle of this policy is that the source 
must make every possible effort to maintain continuous 
compliance after the new or rehlilt equipment becomes 
operational. To assure continuous compliance during future 
maintenance periods, all new or upgraded equipment must 
normally include spare compartments (or units) and parts (or 
equipment) that can maintain emissions at a compliance level 
while the remainder of the equipment is being replaced, 
repaired, or uaintained. In lieu of this, those sources that 
do not require continucus availability of the process equipment 
may shut down during such periods. 

To assure the ability of the agency to monitor continuous 
compliance in the future, the source must periodically report 
excess emissions to the appropriate air pollution control 
agency. This may be accomplished ~ requiring the installation, 
operation and reporting of data from continucus emissions 
monitoring equipment. These •requirements are to be set out 
specifically in the compliance agreement. 

8.25 



MEMORANDUM 

Attachment A 

l~NITED STATES ENVIRON~IENTAL PROTECTION AGENCY 
\\

1ASHINGTON, D.C. 20460 

ADR 2 2 938 

SUBJECT: lnterim Policy on Stack Height Regul 

FROM: fl J. Craig Potter /1) {).~ . 
Assistant Admtn1s~ll>'t 

for Air and Radiation ( R-443) 

TO: Director. Air Management Division 
Regions I , II I , lX 

Director, Air and Waste Management Division 
Region 11 

Director, Air, Pesticides, fnd Toxics Management Division 
Reg1 ons .IV •. VI 

Oirector,"Air and Radiation Division 
Region V 

Director, Air a~d Toxics Division 
Regions Vll, Vlll, X 

On January 22, 1988, the U.S. Court of Appeals for the District of 
Columbia issued its.decision in NRDC v. Thomas, 838 F. 2d 1224 (D.C. Cir. 
1988), regarding the Environmental Protection Agency's (EPA's) stack height 
regulations published on July 8, 1985 (50 FR 2789Z). Subsequent petitions 
for reheari~~ere denied. Although the court upheld most provisions of the 
rules, three portions were remanded to EPA for review: 

l. Grandfathering pre-October 11, 1983 within-fontllla stack height 
increases from demonstration requirements (40 CFR 51.lOO(kk)(2)J; 

2 •. Dispersion credit for sources originally designed and constructed 
with merged or rmJltiflue stacks (40 CFR Sl.lOO(hh)(2)(ii)(A)]: and 

3. Grandfathering of pre-1979 use of the refined H + l.SL formula 
[ 4 0 CF R 51.100 (;; )( 2) ) • 

A number of pending State implementation plan (SIP) and other rulemaking 
actions may be affected by this decision in advance of EPA's promulgation of 
further revisions of the stack height regulations. This includes not only 
rulemaking packages developed to respond to the 1985 stack height regulations, 
but also such actions as issuance of new source review (NSR) and prevention 
of significant deterioration (PSD) permits, permit modifications, SIP revisions 

8.26 
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dealing with specific source emission limitations, and redesignations under 
section 107 of the Clean Air Act. Consequently, until resolution of litigation 
and completion of any rulemaking activity to respond to the court decision, 
the following policy will be applied. 

In general, actions to approve States' rules may proceed pro~i-cled appropriate 
caveat language is inserted which notes that the action is potentially subject 
to review and modification as a result of the recent court decision. Actions 
addressing State permitting authority should require States to provide notice 
that permits are subject to review and modification if sources are later 
found to be affected by revisions to stack height regulations. Where States 
currently have the authority to issue permits under fully-approved or delegated 
NSR and PSD programs. any permits issued prior to EPA's promulgation of 
revised stack height regulations should provide notice as described above 
that they may be subject to revi~ and modification. Regional Office st,.aff 
are requested to contact their State officials and notify them accord-ingly. 
Where EPA has retained authority to issue permits, it should also insert 
appropriate cautionary language in the permit. 

The EPA will try to avoid taking source-specific actions that may need 
to be retracted later. Such actions may include certain emission limitations 
and good engineering practice demonstrations which reflect dispersion credit 
affected by the remand. The EPA may approve these State submittals on a 
case-by-case basis, with the explicit caution that they and the sources 
affected by them may need to be evaluated for compliance with any later 
revisions to the stack height regulations, -as a result" of the litigation. 
The EPA will continue to pr~cess, under normal procedures, any source-specific 
actions which do not involve the remand~d provisions. 

Requests for redesignation of areas from nonattainment to attainment 
which are affected by any of the remanded provisions of the stack height 
regulations will be put on hold until EPA has completed any rulemaking 
necessary to comply with the court's remand. This is due to the issue of 
whether EP~.h4s authority to unilaterally change attainment designations. 

During this interim period, the Regional Office staff should review with 
their States all regulatory actions involving dispersion credit: and identify 
tbose actions or sources affected by the remanded provisions. The Region 
should consult with their States on appropriate action for all such packages, 
consistent with this policy. 

If you have any questions regarding the application of this policy, 
please contact Doug Grano at FTS 629-0870 or Janet Metsa at FTS 629-5313. 

cc: D. Clay 
A. Eckert 
J. Emison 
D. Grano 
J. Metsa 



Attachment B 

The following boilerplate, or variations tailored to suit particular 
situations, should be used in rulemaking actions affected by the stack 
height remand. 

General Addition 

•The EPA's stack height regulations were challenged in NRDC v. 
Thomas, 838 F.2d 1224 (D.C. Cir. 1988). On January 22, 1988, the U.S. 
Court of Appeals for the D.C. Circuit issued its decision affirming the 
regulations ih large part, but remanding three provisions to the EPA for 
reconsideration. These are: 

1. Grandfathering pre-October 11, 1983 within-fornula stack height 
increases from demonstration requirements [40 CFR Sl.lOO(kk)(2)]; 

2. Dispersion credit for sources originally designed and constructed 
with merged or multiflue stacks [40 CFR 51.lOO(hh)(Z)(ii)(A)J; and 

3. Grandfathering pre-1979 use of .the refined H + l.5L fonllJla 
[40 CFR 51.lOO(ii)(2)].• 

Addition N>r Stack Heights-Rules Packages 

•Although the EPA generally approves [State's] stack height rules on 
the grounds that they satisfy 40 CFR Part 51, the EPA also provides notice 
that this action may be subject to modification when EPA completes 
rulemaking to respond to the decision in NRDC v. Thomas, 838 F.2d 1224 
(D.C. Cir. 1988). If the EPA's response to the NRDC remand modifies the 
July 8, 1985 regulations, the EPA will notify the State of [ ] that its 
rules na.is~-.ee. changed to comport with the EPA's modified reqiilrements. 
This may result in revised emission limitations or may affect other 
actions taken by [State] and source owners or operators.• 

Additions for Stack Negative Declaration Packages 

•The EPA is not acting on sources (identified in table form or by 
asterisk) because they currently receive credit under one of the provisions 
remanded to the EPA in NRDC v. Thomas, 838 F.2d 1224 (D.C. Cir 1988). 
The [State] and EPA will review these sources for compliance with any 
revised requirements when the EPA completes rulemaking to respond to the 
NRDC remand." 

8.26 
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Addit;ons for Stack Height Emiss;on L;mitation Changes or 
Good Engineering Practice Demonstrat;on 

The OAQPS and OGC wi11 provide language on a case-by-case bas;s when 
the EPA is acting on a source-specific package which is affected by the 
remand. 

Language for Proposed NSR and PSD SIP Approvals 

nunder this program, [State] will be issuing permits and establishing 
emission limitations that may be affected by the court-ordered reconsideration 
of the stack ~eight regulations promulgated on July 8, 1985 (SO FR 27892). 
For this reason, EPA requires that the State include the following caveat 
1n all potentially affected permit approvals until the EPA completes it~ 
reconsideration of remanded portions of the regulations and proRlllgates any 
necessary revisions: 

'In approving this permit, [name of agency] has determined that the 
application complies w;th the applicable provisions of the stack 
he;ght regulations as revised by EPA on July 8, 1985 (SO FR 27892). 
Portions of the regulations have.been remanded by a panel .of the U.S. 
Court of Appeals for the O~C. Circuit in NRDC v. Thomas, 838 F.2d 
1224 (D.C. Cir. 1988). Consequently, this perm1t may be subject t~ 
modification if and when EPA rev;ses the regulation in response to 
the court decision. ~This may result•1n revised-emission limitations 
or may affect other a~tions taken by the source owners or operators.' 

[State] nust make an enforceable commitment to inc1ude this caveat in 
all affected permits before the EPA can take final action apprQving the 
[NSR or PSD] prog~am." 

Language for Final NSR and PSD SIP Approvals 

•under this program, [State] will be issuing permits and establishing 
emission limitations that may be affected by the court-ordered reconsideration 
of the stack height regulations promulgated on July 8, 1985 (50 FR 27892). 
For this reason, the EPA has required that the State include the following 
caveat in all potentially affected permit approvals until the EPA completes 
its reconsideration of remanded portions of the regulations and promulgates 
any necessary revisions: 

'In approving this permit, [name of agency] has determined that the 
application complies with the applicable provisions of the stack 
height regulations as revised by the EPA on July 8, 1985 (50 FR 
27892). Portions of the r.egulations have been remanded by a panel of 
the U.S. Court of Appeals for the D.C. Circuit in NRDC v. Thomas, 838 
F.2d 1224 (D.C. Cir. 1988). Consequently, this perm1t may be subject 
to modification if and when the EPA revises the regulations in 
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response to the court dec;s;on. Th;s may result ;n rev;sed emission 
limitat;ons or may affect other actions taken by the source owners 
or operators.' 

[State] has made an enforceable comm;tment to include this caveat in 
all affected permits by letter dated [ ]. Th;s commitment ;s ~e'ing 
incorporated into the Code of Federal iisulatiuns for the State of [ ] as 
part of EPA's approval act;on.' --

See Attachment D for sample CFR amendment. 

The Regional Offices are requested to contact those States that 
currently have permitting authority and request that they include similar 
language in any permits issued until EPA has completed its reconsideratiorr 
of the stack height regulations and has promulgated any necessary rev\sions... 

8.26 



Attachment C 

State AQMD I Descr;ption Disposition 

AZ/CA/NV 3059 Promulgation of Stack Height Regs. HQ 

AZ/CA/NV 3210 App. and Disapp. of Stack Height Req. RO 

SC 3243 Negative Declaration RO 

MS 3330 Mississippi's Negative Declaration RO 

NJ/NY/VI 3418 Stack Height Revisions RO 

WA 3480 Stack Height Rules RQ. 

MD 3543 Negative Declaration RO 

AR 3548 Stack Height Rules HQ 

OH 3?70 Stack Height ~egulations HQ 

TX 3572 Stack Height Regulations HQ 

LA 3592 Revisions to St aq_ Height Ru.1 es .. HQ 

DE 3600 Stack Height Regulations HQ 

OH 3334 Redesignation of Galia County to Hold 
Attainment 

SD 3618 Administrative Rules RO 

co 3623 Negative Declaration RO 



MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

JUL 2 8 1988 

SUBJECT: Supplemental Guidance on Implementing the North County 
Prevention of Significant De;~io~j-5 (PSD) Remand 

FROM: F John Calcagni, Director /W / ..)Jl.A..'l..i-
Air Quality Management Division (MD-15) () 

TO: Addressees 

B.27 

On September 22, 1987, Gerald Emison issued guidance on implementation 
of the Administrator's remand decision in the North County PSD permit appeal, 
PSD Appeal No. 85-2. That document sets forth, in general terms, the essence 
of the remand--that all pollutants, including those not directly regulated by 
the Clean Air Act are to be considered in making the best avai1able control 
technology (BACT) determination for a PSD applicant. Now that the guidance 
is out, various issues beyond the scope of the September 22, 1987 document 
have arisen. I am addressing two of them. The first deals with the flexibilit 
that the permitting authority has with respect to pollutants considered and 
controls selected, while the second involves the level of detail needed in 
the PSD public notice. 

Consideration of Air Toxics in the BACT Determination 

The BACT requirement is implemented through case-by-case decisionmaking. 
While this necessarily involves significant use of judgment by the permitting 
authority, certain policy presumptions apply: that it consider the full range 
of pollution control options available and choose the most effective means of 
limiting emissions, subject only to a shCMing of compelling reasons of economic 
or energy impracticality. Those are the important lessons underscored by the 
North County and H-PCMer remands. The presumption of employing a top-dCMn 
BACT analysis was further emphasized in Craig Potter's memorandum of December 
1, 1987, entitled "Improving New Source Review (NSR) Implementation," to the 
Regional Administrators. Other policy presumptions were articulated in the 
September 22, 1987 guidance requiring that the BACT determination for regulated 
pollutants be sensitized to the control of unregulated air pollutants (including 
air toxics). 

The September 22, 1987 policy does not identify which toxic substances, 
require consideration in the BACT analysis, and at what levels. Among the 
reasons for this is that the information with respect to the type and magnitude 
of emissions of noncriteria pollutants for many source categories is limited. 



-2-

For example, a combustion source emits hundreds of substances, but kn011ledge 
of the magnitude of some of these emissions or the hazard they produce is 
sparse. While the Environmental Protection Agency (EPA) is pursuing a variety 
of projects that will help permitting authorities to determine pollutants of 
concern, EPA believes it is appropriate for agencies to proceed on a 
case-by-case basis using the best information available. Thus, the determina
tion of whether the pollutants would be emitted in amounts sufficient to be 
of concern is one that the permitting authority has considerable discretion in 
making. Reasonable efforts should be made to address these issues. The EPA 
expects these efforts to include consultation with the Regional Office and with 
the Control Technology Center (CTC) 1 National Air Toxics Information Clearing
house, and Air Risk Information Support Center in the Office of Air Quality 
Planning and Standards (OAQPS) and review of the literature, such as 
EPA-prepared compilations of emission factors. Source-specific information 
supplied by the permit applicant is often the best source of information, and 
it is important that the company be made aware of its responsibility to provide 
for a reasonable accounting of air toxics emissions. 

Similarly, once the pollutants of concern are identified, the permitting 
authority has flexibility in determining the methods by which it factors air 
toxics considerations into the BACT determination, subject to the obligation 
to make reasonable efforts to consider air toxics. Consultation by the 
review authority with EPA's implementation centers, particularly the CTC, is 
again advised. One exception to this approach is where a municipal waste 
combustor is involved. Here, the OAQPS has provided rather detailed guidance 
regarding pollutants of concern and their control. (See memorandum of June 
22, 1987, from Gerald Emison to EPA Regional Air Division Directors.) Similar 
guidance on other source categories will be developed as appropriate. 

It is important to note that several acceptable methods, including risk 
assessment, exist to incorporate air toxics concerns into the BACT decision. 
Whatever the methods selected, these serve only to affect the selection of 
the control strategy. The overall approvability of a project once it applies 
BACT depends on other criteria, as well, and is outside the scope of the 
North County remand and this guidance. 

Level of Detail in Public Notice 

The September 22, 1987 guidance strongly emphasizes public participation. 
The purpose of the PSD public notice is to provide sufficient information as 
to the type of source involved, and its projected emissions and proposed 
controls, such that potentially interested citizens will be apprised of the 
main issues. Individuals wishing to investigate those issues in depth can 
turn to the technical support document. Our intent regarding air toxics is 
to provide the public with adequate notice of potential issues. The identi
fication of specific toxic substances and the degree of detail in the notice 
should be consistent with the concern posed by air toxics. 

For example, if there are no air toxics projected to be emitted in 
amounts sufficient to be of concern to the permitting authority, the notice 
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can be handled very simply. One way, but by no means the only way. of doing 
this would be to note that "the [permitting authority] also considered the 
impact of available control alternatives on emissions of other pollutants. 
including those not regulated by the Clean Air Act. in making the BACT 
determination. but found that no such pollutants would be emitted in amounts 
sufficient to cause concern. 11 

When any toxic pollutants of concern have been identified, it is 
appropriate that the public be informed of them more directly. A variety of 
approaches is acceptable. Public notice requirements would be met if all these 
pollutants are mentioned individually, by name, or addressed by referring to 
them by groups (e.g., "toxic metals"). It might be reasonable to note the mafo 
representathe pollutants (e.g., "the State has examfoed other pollutants of 
potential concern, including compounds A, B and C11

). In short, the permitting 
authority can provide adequate notice in several ways, including the names of 
the pollutants at issue and an indication that the compounds are toxic. The 
notice can be quite brief on this subject (1-2 sentences), deferring any 
detailed analyses and discussion to the technical support document. 

EPA Oversight 

The EPA Regional Offices are now supporting State and local implementation 
of PSD review in virtually all cases and are charged with taking enforcement 
action. as necessary, to ensure prop~r implementation of the September 22, 
1987 policy. Action is contemplated only where·basic procedural steps are 
missed, such as appropriate public notice, or inclusion of discussion of 
relevant control alternatives in the technical support document. or where thP 
substantive technical analysis is clearly inconsistent with general practice. 
Priority should be given to those cases in which there is a practical impact 
to any followup--for example, more effective and affordable controls were not 
considered. 

The OAQPS is taking steps to facilitate continuing effective implementation 
of this policy. One step ta,,ard this goal is the recent addition of this policy 
in reviews of PSD permits under the National Air Audit System. 

Thank you for your progress in carrying out this significant regulatory 
requirement. If you need further assistance, please contact Michael Trutna at 
FTS 629-5345 or Kirt Cox at FTS 629-5399. 

Addressees: 
Director, Air Management Division, Regions I, III, and IX 
Director, Air and Waste Management Division, Region II 
Director, Air, Pesticides, and Toxics Management Division, Region IV 
Director, Air and Radiation Division, Region V 
Director, Air, Pesticides, and Toxics Division, Region VI 
Director, Air and Toxics Division, Regions VII, VIII, and X 

cc: Air Branch Chiefs 
New Source Review Contacts 
Air Toxics Coordinators 
OAQPS Divison Directors 
G. Emison 
J. O'Connor 
E. Lillis 
G. Mccutchen 
M. Trutna 
K. Cox 
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REMAND ORDBR 

B.28 

In separate petitions filed pursuant to 40 CFR §124.19 

(1987), l/ the Township of Cinnaminson~ Al· V and Robert 

Filipczak requested review of a Prevention of Significant Deteri

oration (PSD) permit issued to the Pennsauken Solid Waste Manage-

ment Authority for construction of a municipal waste combustor. 

The permit deterinination was made by the Nev Jersey Department of 

Environmental Protection (NJDEP) pursuant to a deleqation of 

authority from EPA Reqion II, New York, New York. Because of the 

delegation, NJDEP 1 s permit determination is subject to the review 

provisions of 40 CFR §124.19, and any permit it issues will be an 

EPA-issued per111it for purposes of federal law. 40 CFR §124.41; 

45 Fed. Req. 33,413 (May 19, 1980). 

V All references to the Code of Federal Regulations are to the 
1987 edition. 

V Tbe Township of Cinnaminson is joined in the petition by the 
Borough of Palmyra and th~ Borouqh of Riverton, which are munici
palities located in Burlington County, New Jersey, and by Allied 
Citizens Opposinq Pollution (ACOP), a civic association. 
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Under the rules governing this proceeding, there is no 

appeal as of right from the permit decision. Ordinarily, a 

petition for review of a PSD permit determination is not granted 

unless it is based on a clearly erroneous finding of fact or 

conclusion of law, or involves an important matter of policy or 

exercise of discretion that warrants review. The preamble to tne 

regulations states that "this power of review should be only 

sparingly exercised," and that "most permit conditions &hould be 

finally determined at the Reqion level • • *·" 45 Fed. Reg. 

33,412 (May 19, 1980). The burden of demonstrating that the 

permit conditions should be reviewed is therefore on the 

petitioners. 

DiscussiJm 

Cinnaminson ~ Al,. object to issuance of the permit because 

they believe NJDEP's determination of best cvailable control 

technology (BACT) is deficient. ll Accordinq to these petition

ers, NJDEP did not give adequate consideration to thermal de-No. 

~ To obtain a PSD permit, the applicant must demonstrate that 
the proposed facility will employ BACT for each regulated pol
lutant. Section 169 of the Clean Air Act defines BACT as an 
"emission limitation reflecting the maximum deqree of reduction" 
that the "permitting authority," on a "case-by-case basis, takinq 
into account enerCJY, environmental, and economic impacts and 
other costs" determines is 11 achievable. 11 4 2 u. s. c. § 7 4 7 9 ( 3) . 
Because BAcr is determined on a case-by-case basis and takes into 
account energy, environmental, and economic impacts and ether 
costs, which may vary from location to location, a BACT deter
mination for a municipal waste combustor at one site may differ 
from one reached at another site, even thouqh the technology 
employed may be identical. In other words, the emission limita
tions tor the sites can differ. 
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technology in performing the BACT analysis. Petitioners argue 

that NJDEP'e 4etermination not to set an emission limitation 

based on thermal de-No. technology was based on an inadequate 

record, resultinq in part from NJDEP havinq made its BACT deter

mination prior to the time of permit issuance. Petitioners also 

arque that the BA.CT analysis submitted by the permit applicant 

did not adequately justify use of combustion controls (the means 

chosen by the applicant for controlling NOx emissions from the 

proposed facility) instead of thermal de-NOx technol09y. NJDEP 

responded to these contentions by arguing that the record actual

ly discloses that the BACT determination was made at the time of 

permit issuance; that the permit applicants' BACT evaluation 

fully evaluates alternative control technologies, includinq 

thermal de-No. technoloqy1 and that thermal de-NOx technoloqy is 

not yet "available" within the meaninq of the statutory def ini

tion of BACT. Regardinq the last point, NJDEP stated that there 

was just one facility in the United States (the Commerce facility 

in Whittier, California) employing thermal de-N01 technoloqy, and 

that it had been in operation only one year1 that there is just 

one tacility currently under construction (in Modesto, 

California)J and that a third (in Long Beach, California) began 

operation& after the Pennsauken permit was issued and therefore 

could not have been considered at the time ot permit issuance. 

With respect to these facilities, NJDEP says they were reviewed 

8.28 

4 
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under leqal standards W and N0
1 

control atrateqies 11 not perti

nent to the Pennsauken facility. 

An examination of the materials identified by NJDEP as 

representing the N01 BACT analysis fl qenerally bears out peti

tioners• contention that the BACT analysis on which NJDEP relied 

is inadequate. Specitically, the record fails to disclose that 

the applicant met its burden of showing that an emission limita-

tion based on combustion controls alone represents BACT. The 

ba&ic attributes of that burden are set out in Honolulu Resource 

Recovery Facility ( 11 H-Power 11 ), PSD Appeal No. 86-8 (June 22, 

1987), where I interpreted the statutory definition of BACT as 

placing the burden on the applicant of "demonstratinq that siqni-

Y NJDEP points out that the South Coast Air Quality Manaqement 
District in California (SCAQMD) treats NOx as a non-attainment 
pollutant requirinq lowest achievable emission rate (LAER). In 
point or fact, however, one of the three facilities (Modesto) is 
located in an area that is attainment for NOx, and EPA issued a 
PSD permit for it with a BACT limitation based on thermal de-No •. 
EPA Reqion IX issued the permit on Auqust ll 1986. Telephone 
conversations between Ronald L. Mccallum, EPA Chief Judicial 
Officer, and Bob Baker, EPA Region IX (October s and November 11, 
1988). 

~ Accordinq to NJDEP, the Commerce facility was permitted under 
California rules as innovative technoloqy, and all of the 
facilities are in locations where NO emissions fall under the 
South Coast Air Quality Management DLstrict•s (SCAQMD's) control 
strateqy for ozone. Conversely, New Jersey focuses on volatile 
organic compounds (VOC's) for its ozone control strategy. 

~ see Final Environmental and Health Impact statement 
("FEHIS"), Volume I, at 5 .. 36 throuqh 5-55 (Jan. 1987)1 FEHIS 
Response to Comments, Volume I at 211-213 (June 1987); Hearinq 
Officer's Report at 226 (June 30, 1988). 

6 



l l-'lS/1988 14:01 EPA WASH DC ISEt.!D ONLY 202 382 ?871 P.06 

5 

ficant technical dafacts, or substantial local economic, enerqy, 

or environmental tactors or other costs warrant a control tech-

nology less efficient than [the most strinqent available techno• 

loqy]." 1'1· at 7, 6 n.9. This interpretation was disseminated 

in operational guidance for municipal waste combustors on June 

26, 1987, V and was further refined in qeneral quidance issued 

by EPA's Assistant Administrator for Air and Radiation on 

December l, 1987. The latter quidance refers to the applicant's 

burden a& the "top-down" approach to BACT analysis: 

The first step in this approach is to determine, for the 
emission source in question, the most stringent control 
available for a similar or identical source or source 
category. If it can be shown that this level of control is 
technically or economically infeasible for the source· in 
question, then the next most strinqent level of control is 
determine~ and similarly evaluated. This process continues 
until the BACT level under consideration cannot be eliminat
ed by any substantial or unique technical, environmental or 
economic objections. Thus, the "top-down" approach shifts 
the burden of proof to the applicant to justify why the 
proposed source is unable to apply the best technoloqy 
available. It also differs from other processes in that it 
requires the applicant to analyze a control technoloqy only 
if the applicant opposes that level of control1 the other 
processes required a full analysis of all possible types and 
levels of control above the baseline case. 

The "top-down" approach is essentially required for munici
pal waste combustors pursuant to the June 22, 1987, 
Adminiatrator•s remand to Region IX of the H•Power BACT 
decision and the OAQPS June 26, 1987, "Operational Guidance 
on Control TechnolOCJY for New and Modified Municipal Waste 
Coml)ustors (MWC'•>·" It is also currently being successful
ly implemented by many permitting aqencies and some of the 

V Memorandum from Gerald Emison, Director, EPA Office of Air 
Quality Planninq and Standards (OAQPS) to EPA Regional Air Off ice 
Directors, enclosin9 "Operational Guidance on Control Technoloqy 
for New and Modified Municipal Waste Combustors." 

8.28 
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Reqional Ottices for all sources. I have therefor~ 
determined it should be adopted across the board. 11 

The H-Power decision, the operational guidance for municipal 

waste combustors, V and the "top•down" quidance are all ap

plicable to the Pennsauken permit determination. H-Power was my 

direct administrative interpretation of the statutory BACT 

requirement; the subsequent operational quidance and "top-down" 

quidance implement H-Power through statements of Aqency policy. 

All three documents antedate issuance of the permit. ~ These 

~ Memorandum from J. Craiq Potter, Assistant Administrator, to 
Regional Administrators (Regions I-X) at 4 (Dec. 1, 1987) (the 
Potter Memorandum). 

Y The Operational Guidance expressly states that it applies to 
all PSD permits issued through State and local agencies pursuant 
to deleqation aqreements made under 40 CFR 152.2l(u), except 
where a final permit was issued and administrative appeals under 
40 CFR Part 124 were exhausted prior to June 26, 1987. 
Operational Guidance at 7J see also 52 Fed. Req. 25399, 25406 
(July 7, 1987); 52 Ped. Req. 47826 (December 16, 1987). The 
•top-down" quidance contains statements to the same effect. 
Potter MemorandWll 4. 

lAI The chronoloqy of the Pennsauken permit is as follows: the 
permit application was filed in January 1987; it was supplemented 
with a BACT analysis for N0

1 
in June 1987 (includinq an 

evaluation of thermal de-NOx technoloqy)J N3DEP completed its 
BACT assessment in December 1987: hearinqs were held and public 
comment was solicited in January-February 1988, in which 
commenters questioned the absence of an NO. emission limitation 
based on application of thermal de-NO• technoloqy1 and lastly, 
the permit was issued in July 1988, specifically rejectinq 
thermal de-NOx as representing BACT for this facility. 
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interpretations and policy statements were therefore available to 

the applicant and NJDEP for the Pennsauken permit. 111 

The permit applicant's burden of ehowinq that a more strin

gent technoloqy is not BACT obviously does not come into exis-

tence unless the so-called "more stringent" technology is 

available. If the technology is not available, the permit ap

plicant is under no duty to consider it in the BACT analysis. 

Here, NJDEP contends that thermal de-NOK technology is not avail

able; however, there is nothing of substance in the applicant's 

BACT analysis to bear out this contention. If anything, it is 

111 As a practical matter, BACT determinations will ordinarily be 
made at some time prior to actual issuance of the permit, for 
there is always a laq between closure of the administrative 
record (usually the close of the public comment period) and the 
time when the permit determination is announced. As noted in 
Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978), 
quotinq ICC v. Jersey city, 332 U.S. 503 (1944): 

Administrative consideration of evidence * • * always 
creates a qap between the time the record is closed and 
the time the administrative decision is promulgated 
(and, we might add, the time the decision is judicially 
reviewed] * • *· If upon the coming down of the order 
litigants might demand rehearinqs as a matter of law 
because some new circumstance has arisen, some new 
trend has been observed, or some new fact discovered, 
there would be little hope that the administrative 
process could ever be consummated in an order that 
would not be subject to reopening. 

435 U.S. at 554-55: ~ Nance v. EPA, 645 F.2d 701 (9th Cir. 
1981) (quoting Vermont Yankee supra). 

Absent unusual delay between the close of the public comment 
period and the date of permit issuance, or the presence of other 
extraordinary circumstances, the close of the public comment 
period can be used es the reference by which the adequacy of the 
administrative record is judged. 

8.28 
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refuted by reference to the commerce facility, which was in 

existence and operating durinq NJOEP's review of the permit 

application, and by reference to the evident willingness of the 

Modesto and Long Beach applicants to commence construction of 

their municipal waste combustors during the same period of 

consideration. The fact that these projects were undertaken to 

comply with alleqedly different legal requirements (LAER or 

California rules) and different control strateqies is not 

especially material to the issue of availability. lll The 

question of availability for purposes of BACT is a practical, 

factual determination, usinq conventional notions of whether the 

techJ\oloqy can be put into use. lll The record here raises a 

stronq presumption in favor of concluding that therm.al de-No. 

technology is available in the sense just described. The opera

tional guidance, issued June 26, 1987, also treats thermal de-No. 

technology as an available technology that "should be considered 

by permitting authorities in making BACT determinations." Opera

tional Guidanse at &. In short, the applicant's BACT analysis 

must evaluate thermal de-HOx as an available technology. 

The applicant's BACT analysis, however, does not contain the 

level of detail and analysis necessary to satisfy the applicant's 

I.I.I notes 4 and 5 1ugra. 

lll The dictionary defines the word "available" as that which can 
be "used," or is "usabl•," or can be 11got, had, or reached; • * * 
accessible." Wobster'1 New World Dictionary of the American 
I.anguage 96 (2d College ed. 1972). 

q 
I 
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burden, as previously described, of showinq that thermal de-NOx 

technoloqy is technically or economically unachievable for this 

source. The applicant's assertions that the technology has not 

yet been demonstrated to be efficient, lit reliable, and cost 

effective in controlling NOx are merely conclusory. Jll Moreover, 

they were made in a January 1987 submission and are undoubtedly 

out-of-date in view of the rapid developments in the application 

of this technoloqy. Although the BACT analysis shows control 

costs in the range of $1300-1500 per ton of N0
1 

removed, 1V there 

is no serious discussion of cost effectiveness. For example, the 

applicant estimated annual costs of removing NOx at $200,000 to 

$250,000 usinq thermal de-NOx technology. FEHIS {Response to 

comments) at 212 (Table 16.1-1). However, there is no discussion 

that even purports to show that these costs are unusually high. 

Greater efforts must be made by the applicant to show that 

thermal de-Nox is economically infeasible or otherwise not 

achievable in this case. This miqht be done, for example, by 

lil The applicant's own submissions refute this contention. 
According to the applicant, Noa emissions for the proposed fa
cility would be 88.9 lb/hr usinq combustion controls compared 
with 35.6 to 62.2 lb/hr usinq thermal de-No. technology. FEHIS 
Response to comments 211-212 (Table 16.1-1 (June 1987). Pol
lutant reductions of this maqnitude are clearly significant. 

~ FEHIS at 5-48. 

~ When operated at the peak fuel feed rate of 500 tons per day, 
for 365 days per year, the total annual emissions of NOx at the 
proposed facility are estimated at 389.3 tons. FEHIS at 5-37 
(Table 5.3-3), 

8.28 

!l 
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obtaininq and analyzing operating data and other information from 

the Commerce tacility -- and perhaps also from the Long Beach 

tacility, which recently commenced operations. H-Pgwer and EPA's 

quidance implementinq that decision contemplate a much more 

thorouqh explanation, based on consideration of objective techni

cal and economic data, to substantiate the contention that 

thermal de-No. is an experimental, unproven technology. In sum, 

the BACT analysis does not contain sufficient justification, 

specific to the proposed facility, to justify the level of 

control proposed in the permit. More detail and analysis is 

required. 

Petitioner Robert Filipczak's fundamental objection& to the 

Pennsauken permit are not with the control technology, but 

rather, with the municipal waste combustor itself. He urges 

rejection of the combustor in favor of co-firing a mixture of 20\ 

refuse derived fuel and sot coal at existing power plants. These 

objections are beyond the scope of this proceeding and therefore 

are not reviewable under 40 CFR §124.19, which restricts review 

to "conditions" in the permit. Permit conditions are imposed for 

the purpose of ensurinq that the proposed source of pollutant 

emissions -- here, a municipal waste combustor -- uses emission 

control systems that represent BACT, thereby reducing the 

emissions to the maximum degree possible. These control systems, 

as stated in the definition of BACT, may require application of 

"production processes and available methods, systems, and 

techniques, including fuel cleaninq as treatment or innovative 

I I 
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fuel colnbuation techniques" to control the emissions. 42 

u.s.c.A. §7479(3}. The permit conditions that define these 

systems are imposed on the source as the applicant has defined 

it. Although imposition of the conditions may, amonq other 

things, have a profound effect on the viability of the proposed 

facility as conceived by the applicant, the conditions themselves 

are not intended to redefine the source, as petitioner Filipczak 

would have them do. In other words, the source itself is not a 

condition of the permit. Therefore, petitioner's objections to 

the permit are not within the scope of this proceeding. Other 

matters raised by petitioner that are arguably within the scope 

of the proceeding, for example, the adequacy of the BACT analysis 

as it relates to mercury emissions and removal of metals as a 

fuel cleaning procedure, have not been presented in a manner to 

convince me that NJDEP committed clear error or that an important 

issue warranting review has been raised at this time. Therefore, 

the petition is denied. 

Conclusion 

The deficiencies in the BACT analysis leave two courses of 

action open at this juncture of the proceedings. one is to grant 

review ot the permit and enter into the briefing phase 

contemplated by 40 CFR §l24.19(c). However, the deficiencies in 

the record can not be rectified through the submission of briefs, 

and any ensuing decision would likely conclude that the permit 

should be denied (because of the deficiencies) or that it should 

be remanded to the permit-issuing authority to allow the ap-

8.28 
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11/16/1988 14:08 EPA WASH DC ISEt~D ONLY 202 382 7871 P.13 

12 

plicant to supplement the BACT analysis. Considerations of time 

favor remandinq the permit in the first instance. Therefore, 

rather than receiving additional briefs on appeal, I am remanding 

the case to NJDEP for further consideration of the BACT analysis, 

solely as it relates to NO• emissions. This remand should not be 

viewed as prejudging the issue. NJDEP is simply directed to 

reopen the permit proceedinq for the limited purpose of allowing 

the applicant to supplement its oriqinal BACT analysis in accor

dance with the quidance described in this decision. If, after a 

full review of the data NJOEP determines that NOx emission levels 

obtained from combustion controls alone represent BACT, it may 

reissue the pennit as written. It may, of course, revise the 

limitations and other conditions of the permit as appropriate. 

After makinq the determination, NJDEP should reopen the 

pUblic comment period to receive any supplemental comments from 

petitioners Cinnaminson et Al· on the issue of the NOx limita

tions in the permit. NJDEP's determination on remand will be 

subject to review under 40 CFR §124.19, and appeal of its 

decision on remand will be required to exhaust administrative 

remedies under section 124.19(!) (l)(iii). 

so ordered. 

oated: µtrtS, I t./ \ ~~ 
Lee M. Thomas 
Administrator 

13 
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CBITIJICATB or SBRVICB 

I hereby certify that copies ot the foregoing Order on 
Petitions tor Review in the matter of Pennsauken County, New 
Jersey, Resource Recovery Facility, PSD Appeal no. 88-8, was mail 
to the following by first class mail, postage prepaid. 

Michael s. Cnro 
Deputy Attorney General 
Department of Law & Public Safety 
Division of Law, CN 112 
Environmental Protection Section 
Richard J. Hugnes Justice complex 
Trenton, NJ 08625 

William J. Muszynski 
Actinq Regional Administrator 
U.S. EPA, Reqion II 
26 Federal Plaza 
New York, NY 10278 

Thomas J. Germine 
19 Market Street 
Morristown, NJ 07960 

Robert Filipczak 
402 Dahlia Street 
Northfield, NJ 08225 

Robert P. Bedell 
Myerson, Kuhn and Sterrett 
1330 Connecticut .Avenue, NW 
Washington, DC 20036 

TnTCI P 1.d 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IV 

U\TE: NO\' l '.& ;;as 

JU COURTLAND STREET 
ATLANTA. GEORGIA JOHS 

SUBJ'Erl': lequest for Administrator to Initiate Review of PSD Permit for 
Columbia GJlf Transmission Conpany, Clementsville Canpressor 
Station, Kentucky 

FIOt: Greer c. Tidwell L 'A.1..,.• ._,, • tk..:. _, -
Regional Administr~ ~ 

'ID: Lee H. Thanas 
Administrator 

I am requesting that, pursuant to 40 C.F.R. §124.19, you review the Prevention 
of Significant Air Cllality I:eterioration (PSD) portion of the air pollution 
permit issued by the Camlonwealth of Kentucky to Columbia GJlf Transmission 
Calpany (Columbia G.llf) for the construction of a stationary natural gas-fired 
turbine at Clementsville, Kentucky. lbe failure of the Kentucky Division 
for Air OJality (Diviis1on) to properly require best available control 
technology (BACT) for the nitrogen oxides CNOx> emissions is the basis for 
reviewing the Division's actions in issuing the permit and for staying the 
effectiveness of the permit until all PSD requirements have been met. As 
explained below, if you agree that review of this r>emit pursuant to 
Section 124.19(b) is a9propriate, you will have to notify the permittee by 
tbvember 15, 1988, that you are initiating review of the PSD portion 0€ the 
permit. Conversely, if you determine that it is rore appropriate to initiate 
review under Section 124.19(a), it will, likewise, be necessacy to serve 
copies of. t.~e a9peal on the appropriate parties as identified below. 

This permit was issued on Cktober 13, 1988, by the Division under various 
authorities including EPA's PSD permitting authority, 40 C.F.R. §52.21, 
which has been delegated to the Division. The area in which the construction 
is contenplated is classified as attainnent for all pollutants. My staff 
has concluded that the permit does not adequately control ND,c emissions 
under the applicable PSD regulations. '!be analysis of the ~ control 
technology undertaken by the Division fails to deronstrate that the system 
selected would provide the best degree of emission control currently available. 

'llle Dalegation of PSD Authority to the Kentucky Division for Air Q.iality 

EPA Region IV dele~ated PSD review authority to the Kentucky Division for 
Air Cllality pursuant to 40 C.F.R. §52.21 on January 25, 1978, at 43 Federal 
~ter 3361, as amended at 45 Federal ~ister 52741, August 7, 1980 (see 
40 C.F.R. §52.931). (See Enclosure 6.) 
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Applicability of N9y Reguirenents to Columbia Q.ilf 

Columbia Q.ilf 's consultant, Entrix Inc., filed a permit application with 
the Division on or about May 26, 1988, requesting approval for the construction 
and installation of one 11, 864 horsepower ( 8. 9 MW) gas turbine at the 
Clenentsville Catpressor Station in Clenentsville, Kentucky. SUpplenental 
information was filed on June 13 and August 22, 1988. 'Ibe existing facility 
consists of two turbine conpressor sets, three energency generator sets, 
two boilers, and seven gas compressors. 'Ille facility has the potential to 
emit NOx from these sources in the a!'IK)Unt of 1583.22 tons per year (TPY). 
'nle primary uncontrolled pollutants emitted by the new unit would be 282.5 
TPY of NOx, 7. 4 TPY of unhalogenated hydrocarbons (UHC), and 2. 9 TPY of co. 
'nlerefore, the proposed construction constitutes a major modification for 
N0x emissions to an existing major source. see 40 C.F.R. §52.2l(b). 
Clementsville is located in a county designated as attainrrent for all 
pollutants. See 4G C.F.R. §81.318. 'nlerefore, the emissions of ~are 
subject to review under the PSD regulations contained in 40 C.F.R. §52.21, 
authority for the implementation of which has been delegated to the Division 
by EPA, as set forth above. 

BAC! Emission Limit for N9x 

The permit establishes an emission limit of 178 parts per million volume 
(ppnv) NOx when burning natural gas. ntis limitation is below the 196 ppmv 
NOx limit specified in the New Source Performance Standards (NSPS) Subpart 
GG limitations for turbines less than 30 ~J~ ha11ever, this limit is substantially 
less stringent than BACT limitations imposed in pending and existing PSD 
permits for other stationary turbines of approximately the same size, and 
that use the same type fuel. My staff has determined that BACT for this 
facility consists of water injection for NOx control to reduce emissions 
to about 0.2 lb~ per nunBtu when burning natural gas. Such a reduction is 
normally achievec at a cost of about $3,000-$6,500 per ton of NOx rem:::>ved. 

' ..... C"'"" ·-
- J'-' I'""'"'·''. 

The State BACT Analysis-· '-·-

'!he preliminary determination dated June 20, 1988, submitted by the Division 
to EPA during the public cannent period states that the follC7<1iing alternatives 
for ~control were analyzed by Columbia G.llf: 

1. 5elective Catalytic Reduction (SCR) 
2. Water Injection 
3. Dry Controls 

lhe Division rejected SCR because of temperature constraints and water 
injection because of increased CO emission, operating costs, and fuel 
conslJl'!Ption. 'Ille Division determined that dry controls represents BACT. 
"Dry controls," which Columbia Q.ilf proposed to use, merely means that the 
Solar turbines were designed in such a way to neet the minimum requirements 
of Subpart GG (which was pranulgated alJIX)St 10 years ago). Since its 
promulgation, more efficient turbine designs, such as the Solar Mars turbine, 
have been developed, resulting in better combustion and lower NOx formation. 
Based on the degree of NOx_ reduction. however, "dry controls" should not be 
considered a "top" control option, but rerely a rore efficiently designed turbine. 
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R.lblic Camnent Period 

By letter dated June 20, 1988, the Division notified EPA that a public 
notice announcing the cannencement of the public carment period had been 
sent to the newspaper on June 13, 1988. Attached was a copy of the 
preliminary determination, rrDdeling analysis, and a cq>y of the proposed 
permit (see Enclosure 1). The preliminary determination stated that BACT 
for the proposed turbine was the use of dry controls. EPA Region J.V 
reviewed this material and provided cannents to the Division on July 21, 
1988 (see Enclosure 2). Region IV's primary concern was that BAC'l' for the 
OOx emissions had not properly been determined. Region r.v stated that, in 
the absence of an acceptable technical or econanic justification to the 
contrary, a valid BACT determination regarding OOx emissions fran this 
source would be water injection, resulting in a NOx limit of about 0.2 lb OOx 
per nrnBtu. 

By letter dated October 13, 1988, the same date as the permit issuance, the 
Division notified Region IV of their final determination. The final determi
nation did not adequately address all of Region IV's caments regarding 
BACT, and concluded that BACT for the proposed turbine was dry controls. 
The NOx emission limit in the final peI:T:lit was below the NSPS emission 
level but above a level determined by Region IV to be BACT in this case. 

The folla«ing is a brief surmnary of EPA's responses made during the cament 
period regarding the Division's BACT determination. 

Division :Ebsition: lhe proposed turbine will operate approximately 6000 
hours per year and the incremental reduction cost associated with the use of 
water injection would be $2,121 per ton of NCJ,c re!IK)ved. This cost is 
unreasonable~ therefore, water injection should not be considered as BACT. 

~n IV's ResJX?11se: Historically, water injection has been used to 
control NOx emissions from gas turbines without adverse effects. Because 
it is a "top" technology, we feel that water injection should be considered 
as BACT. Additionally, incremental reduction cost of $2,121 per ton of NOx 

8.29 

is not unreasonable. ~c_ {A.a. ••. "" ......... IL. '-\J~) -t-J-&:ft~'d,1· 

Division Position: The '~n of water injection controls would increase 
fuel consumption :t>y2.2 percent. lhis 2.2 percent increase represents a 7 
percent decrease in f'tle1:-efficiency gain. 

Region IV's Response: The 2.2 percent increase is insignificant and 
therefore would not be considered a unique and convincing argument against 
the use of water injection in this case. 

Division Position: Previously permitted Solar t~rbines did not require water 
injection as BACT. 

legion IV's Response: Because BACT determinations are made on a case-by-
case basis- the fact that other permitted Solar turbines were not required 
to install water injection controls is irrelevant. According to the 
BACT/IAER Clearinghouse, the use of water injection for gas turbines is 
tec~nically feasible. Unless unique and convincing argunents are presented 
~hawing that the use of water injection controls will pose a financial 
hardship on the co1tpany, we feel that water injection is econanically :easible. 
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Additionally, there is at least one permitted Solar Mars turbine that is 
using water injection as a result of a NSR determination and two other 
permits pending that will require water injection. 

In addition to the above written c~nts, the following comnents were made 
after the public cament period during a telephone conversation on 
O:::tober 26, 1988, between William E'.ddins of the Kentucky Division for Air 
OJality and Bruce P. Miller of EPA, Region IV: 

Division Position: Although the use of water injection would reduce NOx 
emissions, CO emissions would increase threefold. 

legion IV's Pesponse: It is true that CO emissions could increase fran 
2 TPY to 6 TPY with the use of water injection: however, NOx, emissions will 
be reduced fran 193 TPY to 79 TPY, a 114 TPY reduction. The large reduction 
in NOx emissions c0i•pared to the small increase in CO emissions justifies 
using NOx controls. 

Di.vision Fbsi tion: An annualized cost of $243, 000 to reduce t~e maxirm.mt 
annual average impact by 0.02 ug/m3 is unreasonable when the NAACS is 100 
U£ 'm3. 

legion IV's Pesponse: The predicted impact of this source is independent 
oE the requirement to apply ar..cr. Although Columbia Q.ilf has indicated its 
intent to operate this facility only 6000 hours per year, there are ~ 
g;>erating restrictions in the permit. TI'lerefore, at full operation, with 
no controls, this source could emit approximately 282 TPY of ND,c. 

Division Position: EPA's comparison o~ Colu.rnbia Q.ilf's B.~C'I' analysis with 
other projects subject to IAER or other local restrictions is inappropriate 
since the analyses have different requirements. 

:Region !V's Pespon~: Regardless of what pollution controls other projects 
were required to install, the m:>dification of this source triggered a PSD 
review, which in turn requires a "top-down" BACT analysis. The "top~own" 
BACT analysis requires that the most stringent controls be evaluated first, 
the second most stringent controls evaluated second, and so on. Only after 
convincing argurients are presented showing that a control is either technically 
infeasible or is unreasonable based upon energy, environmental or econanic 
concerns, can this control be rejected as BAC'I'. 

Region IV has determined that regardless of what other similar sources were 
required to do, the facility has not made unique and convincing arguments to 
obviate water injection as 8.1\CT. 

Division Fbsition: Pollution controls installed on turbines used for 
co-generation should not be compared to turbines used at gas transmission 
catpressor stations because the facilities are different. 

Fegion !V's Pesponse: It is true that co-generation facilities should not 
routi~ely be compared to facilities wit~out heat recovery when selective 
catalytic reduction controls are being evaluated. The use of water injection 
on gas turbines. however, is not aff~cted by heat recovery systems or lack 
thereof. 
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'lbe turbines at these t'4!.10 facilities can be compared to each other because 
each turbine used in the caiparison use the same fuel (natural gas), have 
the sane energy rating (8.9 MW), and are the sane ncdel (Mars, manufactured 
by Solar). Regardless of what type of facilities the turbines are installed 
at, each will create NOx in the canbustion chamber while producing electricity. 
Since water injection is considered technically feasible for reducing NOx 
emissions for the chosen turbines located at co-generation facilities, 
water injection appears to be feasible as BACT for the turbine to be installed 
at Columbia G.llf 's facility. 

~comnendation 

I am asking that you initiate review of the Coll.Dnbia G.llf permit with 
respect to catpliance with the PSD review procedures applicable to BACT 
determinations. Specifically, the review should address the adequacy 
of the review and determination of BACT for NOx emissions. 

Procedures and Time Limitations 

If you desire to evaluate these important issues as they relate to this 
permit, review procedures must be initiated within the time period allowed 
by t..lle regulations, 40 C.F'.R. Part 124. Under Section 124.19(a), if this 
is construed as a petition for review, the petition RIJSt be filed within 30 
days of service of the notice by t.lie Division of its final permit decision, 
and the Administrator must issue an order granting the review within a 
reasonable time following the filing of the petition. Section 124.19(c). 
If for any reason you determine that Section 124.19(a) is not the proper 
procedure, we would request you to initiate review on your own initiative 
under Section 124.19(b), which likewise requires you to act within the 
initial 30 days. 

Based on the perm.it issuance date of October 13, 1988, we calculate that 
the 30 day period fran the issuance of the permit will end on November 12, 
1988. Pursuant to Section 124.20(a), the time began to run on the day 
after permit issuance. Since service of the Division notice was by mail, 
we have added three days to the prescribed time in accordance with Section 
124.20(d). The thirty-third day after Ckto.ber 13, 1988, is November 15, 1988. 
If this is construed as a review on your own initiative pursuant to Section 
124.19(b), notice must be given by this date. If this is construed as a 
petition for review, it must be served as specified in 40 C.F.R. §124.10. 
I have enclosed, for your review, a draft Notice of Decision to Review 
Per:mi t ( r::nclosure 7 ) • 

'llle regional off ice filed caments on the draft permit within the Division 
cament period. We construe the definition of person in Section 124.41, as 
well as that in the Act, 42 u.s.c. §7602, to include an EPA regional office 
and/or an EPA Regional Administrator. Therefore, the Region, and/or the 
Regional h:Mrlnistrator, as a person on whose behalf corrments were filed, is 
a proper party to file a petition for review under Section 124.19(a). 

8.29 
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Section 124.19(a) requires a statement that the issues being raised for 
review were raised during t.lie cannent period to the extent required by Part 
124. All facts or issues raised herein except as noted above were raised 
during the public carment period. 

~tice of the initiation of the review procedures or service of this document 
as a petition for review should be sent to: 

1. Mr. William F.ddins, Director 
Division for Air OJality 
Kentucky ~partnent for Environmental 

Protection 
Frankfort Off ice Park 
18 Reilly Ibad 
Frankfort, I<entucky 40601 

2. Mr. Richard o. Bayley 
Manager of Dasign Engineering 
Columbia GJlf Transmission Conpany 
P. O. Box 683 
Houston, Texas 77001 

3. Mr. O!niel P.ansbottan 
Senior Consultant 
Entrix, Inc. 
P. O. Box 56288 
Houston, Texas 77256-6288 



8.29 

-7-

Enclosed are copies of the following documents upon which this request is based: 

1. Letter dated June 13, 1988, fran William F.ddins, Kentucky Division for 
Air Olality to Winston Smith, EPA, transmitting the Division's pre
construction review and preliminary determination for Columbia G.llf Trans
mission Caupany's construction of a Solar Mars 'l\Jrbine at their Clenentsville 
Cartpressor Station located in Clementsville, Kentucky. 

2. Letter dated July 21, 1988, fran Bruce P. Miller, EPA, to William Eddins, 
Kentucky Division for Air Qiality, acknowledging receipt of the preliminary 
determination for Columbia G.llf Transmission Caipany and providing caments 
on their determination. 

3. letter dated August 22, 1988, fran William F.ddins, Kentucky Division for 
Air Qiality to Winston Smith, EPA, transmitting Coll.Ullbia G.llf Transmission 
Canpany's rebuttal to EPA's July 21, 1988, conments on the preliminary 
determination. 

4. letter dated September 23, 1988, fran Bruce P. Miller, EPA, to William 
Fddins, Kentucky Division for Air ()Jality responding to Columbia G.llf 
Transmission Catpany's rebuttal to EPA's caments on the preliminary 
dete:rmination. 

5. Final determination and pennit dated October 13, 1988, issued by the 
Kentucky t'epa~nt for Environnental Protection to CollD'l\bia GJlf 
Transmission Canpany to construct a Solar Mars Gas Turbine at the 
Clenentsville Conpressor Station located in Clementsville, Kentucky. 

6. Letter dated May 19, 1980, fran Rebecca w. Hanmer, EPA, to Jackie SWigart 
delegating authority for all portions of the Federal PSD program, as 
described in 40 CFR 52.21, to the Camr:>nwealth of Kentucky. (See 45 
Federal Register 52741, August 7, 1980). 

7. Draft Notice of t'ecision to Review Permit. 



MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

December 14, 1988 

SUBJECT: Review of Valero Hydrocarbons BACT Analysis 

FROM: Allen c. Basala, Chief#"~('~ 
Economic Analysis Section, ASB (MD-12) 

TO: Anthony Wayne, Chief 
Texas, New Mexico Enforcement section (6T-ET) 
Region VI 

This memo is in response to your request of November 8. In 
our judgment, the Valero hydrocarbons BACT economic analysis is 
unacceptable. The employed methodology is not supported as valid 
for purposes of project budgeting and cost-effectiveness 
assessments. To remedy this deficiency, Valero should redo their 
analyses using more conventional techniques. Also, the BACT 
analysis fails to include other alternate control options which 
are potentially as effective as, and less costly than, those 
control techniques presented. 

Frank Bunyard's detailed review is attached. 

cc: G. Mccutchen 
F. Bunyard 
E. Noble 
D. Solomon 

8.30 



UNITED 51:ATES E~VIRO_NMENTAL PROTECTION AGENCY 
Office of Air Ouahty Planning and Standards 
Research Triangle Park, North Carolina 27711 

December 8, 1988 

MEMORANDUM 

SUBJECT: Review of Valero Hydroc 

Frank L. Bunyard ~ 
Economic Analysis Section, 

Analysis 

FROM: 
(MD-12) 

TO: Allen c. Basala, Chief 
Economic Analysis Section, ASB (MD-12) 

Per your request of November 8, I have reviewed the subject 
document and prepared the following comments regarding my 
concerns on the economic issues of the BACT proposals offered by 
Valero. I have also coordinated our reviews with Eric Noble of 
the Noncriteria Pollutants Pro9rams Branch for his technical 
insights in preparing these comments. In addition, I have 
discussed these thoughts at some length with Stanley Spruiell and 
Rick Bartley of EPA Region VI staff by phone earlier in this 
week. 

My major concerns with the technical, cost and economic 
issues are summarized as follows: 

(1) Inconsistent annualization methods to estimate cost
effectiveness 

(2) Omission of analyses of alternatives, such as combined 
cycle steam generation for gas turbines and 
retrofitting dry controls on internal combustion 
engines (ICE) 

(3) Questionable incorporation of downtime in the 
operating costs and unreasonable concerns regarding 
catalyst regeneration and/or disposal, brine disposal 
and water purification costs. 

The following discussion will explore each of these points 
in detail. First, my chief concern is the annualization method 
used in the derivation of the cost-effectiveness figures that are 
the focus of the arguments presented by Valero. 

The method, as discussed in section 3, page 20, of the 
Valero BACT analysis, uses the sinking fund, or future value 
method, to determine cost-effectiveness. Standard cost 
estimating methodologies used by the Agency program off ices are 
based on present value methods. All the criteria for EPA 

8.30 
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rulemaking, such as NSPS, and NAAQS/PSD proqram implementation, 
such as RACT dete?'lllinations and BACT determinations, employ this 
present value method. This philosophy is in agreement with both 
academicians and practitioners familiar with modern financial 
theory in capital budgeting and asset allocation activities. 

The estimate of $14,724 per ton, which is,derived from the 
future 10-year value of $53,947,000, is equivalent to a $5676 per 
ton N01 removed for Selective Catalytic Reduction (SCR) 
technology presented in Table 3, page 25. Similarly, the $5,865 
for water injection in Table 2 is equivalent to $1545 per ton N01 

removed; and, the $9,292 in Table 3 for SCR for the ICE engines 
is equivalent to $ $3,582 per ton. In short, the choice of a 
present value versus future value metric is a time preference 
issue that should not be an argument introduced into the test of 
reasonableness of BACT determinations. To repeat, Agency 
standardized procedures use the present value method. 

I concur with Valero's concept for normalizing annualized 
costs for projects with nonuniform cash outlays, such as 
replacing catalyst. I also concur conceptually with most of the 
remaining line-by-line items, with the exception of specific 
items, such as those discussed below (e.g., lost production). 

On the second point, Valero excludes discussion on 
alternative technical options, which would include: (1) operating 
some gas turbines in the combined cycle mode, (2) retrofitting 
existing ICE with new heads to meet the 2 gram N01 per 
horsepower-hour emission limit or,(3) purchase or rental of new 
simple cycle gas turbines capable of meeting the N01 limit with 
little or no water or steam injection. 

Regarding the discussion on page 32 of the Valero analysis, 
Valero could have included a discussion on the viability of 
installing one or more combined cycle gas turbines rather than 
utilizing all simple cycle units. The addition of heat recovery 
steam generators and steam turbines would increase plant 
efficiency and, as a side benefit, make steam available for 
injection into the gas turbines. Steam improves the heat rate of 
the gas turbines and reduces the maintenance impacts associated 
with water injection. I understand that Solar Turbines was 
promoting this concept a few years ago. 

Concerning the technical discussion of ICE's on page 47, 
Valero did not address retrofitting the ICE's with the new heads 
that would would achieve the desired emission limit of 2 gram N01 

per hp-hr without further control. This would be cheaper and more 
reliable than SCR technology on existing ICE's in achieving the 
same environmental objective. Alternatively, newer model engines 
with new N0

1 
control technology could possibly be rented. 
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On the third issue regarding inclusion of specific operating 
cost elements, we should not concur with the philosophy 
underlying the assumptions for downtime and associated lost 
production, brine disposal, and water purification problems. We 
believe the case for maintenance problems and including lost 
production as an out-of-pocket expense is overstated. We believe 
that expensing a full-time technician to monitor these turbines 
and engines should diminish potential downtime problems. 
Accordingly, adding an expense for lost production is a redundant 
item. Furthermore, enough experience should now be available on 
both wet controls and SCR to prevent, or at least be prepared 
for, potential maintenance problems. If not, then the source 
should consult with equipment manufacturers, users, and states 
for documentation of maintenance experience regarding SCR. As a 
minimum, EPA should request more analyses of dry controls in the 
Valero permit application. 

As for brine disposal, this requirement is not unique to 
Corpus Christi. This is a problem common to all facilities 
producing steam, as well as gas turbines with water injection. 
Therefore, this is not an argument for unreasonableness. 
Likewise, catalyst regeneration is a routine recycling operation 
carried out by the catalyst manufacturer. Regarding the 
discussion on page 28, the concerns with handling the handling 
and disposition (recycling) of vanadium pentoxide as a hazardous 
waste is a legitimate issue: however, proper care of this 
material is a normal cost of doing business and should not be 
considered as an economic argument, without additional 
documentation. 

The loss in efficiency attributed to water injection also 
seems to be excessive. The permit presumes (to meet a 42 ppm NO, 
limit) a fuel penalty of at least 2.2% for a 0.62:1 water-to-fuel 
ratio. This is about 3 1/2 times the impact reported in the 
background document for the gas turbine NSPS. Incidently, both 
the Solar and Allison gas turbines may be able to meet the 25 ppm 
limit with water injection at a water-to-fuel ratio less than 
1.0. 

In summary, Valero has not presented sufficient information 
to render the emission limits of 25 or 42 ppm for gas turbines 
and 2 grams per hp-hr for ICE inappropriate. 

8.30 
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Mr. Lawrence E. Pewitt, P.E. 
Director, Permits Division 
Texas Air Control Board 
6330 Highway 290 East 
Austin, Texas 78726 

Re: Valero Hydrocarbons BACT Analysis, PSD-TX-746 
~~~t~l~f'1.S\Gi"f.D SY TC>t,~'f WAYNE 

Dear Mr. Pewitt: 

we have evaluated the information provided by Valero Hydrocarbons 
on August 19, 1988, concerning the feasibility of best available 
control technology CBACT) alternatives for its proposed natural gas 
processing plant near corpus Christi, Nueces county, Texas. Our 
evaluation was coordinated with the Economic Analysis Section in 
Research Triangle Park, North Carolina, whose review is enclosed. 

Major concerns with the technical, cost, and economic issues are 
as follows: 

Inconsistent annualization methods to estimate cost
effectiveness. 

Omission of analyses of alternatives, such as combined 
cycle steam generation for gas turbines and retrofitting 
dry controls on internal combustion engines. 

Questionable incorporation of downtime in the 
costs and unreasonable concerns regarding 
regeneration and/or disposal, brine disposal, 
purification. 

These items are discussed in detail in the Enclosure. 

operating 
catalyst 

and water 

We recommend that Valero re-evaluate its economic analyses using 
more conventional techniques. we further recommend that Valero 
include in its BACT analysis a review of the alternate control 
options which are described in the Enclosure, which are potentially 
as effective as, and less costly than, those control techniques 
presented. 

6T-ET:SPRUIELL:tl:l2/28/88:x7229 PEW746.PSD 

hcc 
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It is, furthermore, important that you be aware that the Clean Air 
Act requires us to take final action to either grant or deny a 
Prevention of Significant Deterioration (PSD) permit within one 
year after the date of filing a completed permit application. See 
42 u. s. c. 74 75 ( c). Although Valero' s original application was 
dated January 22, 1988, significant changes to the BACT analysis 
were made subsequent to the public conunent period. Presently, EPA 
is considering denial of the permit because of the numerous and 
significant deficiencies in the permit application as described 
herein and in the Enclosure. However, if Valero submits a written 
request that EPA delay its final permit decision beyond the January 
22, 1989 date, then EPA wi 11 allow Valero to respond to the 
concerns detailed by this letter. The written request should also 
include a schedule mutually agreed upon by the Texas Air control 
Board, the Environmental Protection Agency, and Valero to complete 
action on this permit within a reasonable time. Such schedule must 
be agreed upon before January 22, 1989; otherwise EPA may proceed 
to disapprove Valero's request for a PSD permit. Finally, this 
letter, Valero's conunents, and any additional information supplied 
to the Texas Air Control Board since the previous public comment 
period must again be submitted for public comment. 

If you have any questions concerning this letter, please contact 
Mr. Stanley M. Spruiell of my staff at (214) 655-7229. 

Sincerely yours, 

Anthony P. Wayne 
Chief 
TX/NM Enforcement section (6T-ET) 

Enclosure 

cc: Mr. Allen Eli Bell w/Enclosure 
Executive Director 
Texas Air Control Board 

Mr. Tom Palmer w/Enclosure 
Region 5 Director 
Texas Air Control Board 

Mr. John W. Ehlers w/Enclosure 
Senior Vice President 
Valero Hydrocarbons company 

Ms. Nina Sisley, M.D. w/Enclosure 
Director 
Corpus Christi-Nueces County Department of Public Health 
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Mr. William J. Moltz, Esquire w/Enclosure 
Brovn, Marony, Rose, Barber, and Dye 

bee: Wayne (6T-ET) 
Sasala <MD-12) 
Bartley (6C-T) 
Lindsey (GT-ET) 
PEA-7 

w/Enclosure 
w/Enclosure 
w/Enelosure 

w/o Enclosure 
w/o Enclosure 

s.31 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Pa:-~. Nonh Carolina 27711 

January 27, 1989 

MEff ORANDUM 

SUBJECT: Discounted Cash Flow (DCF) Analysis for Craven county 
Project New Source Review~ ~ 

FROM: Frank L. Bunyard ~ {~"~ 
Economic Analysis 1~~tion, ASB, AQMD (MD-12) 

TO: Allen c. Sasala, Chief 
Economic Analysis Section, ASB, AQMD (MD-12) 

Per your request, I have reviewed the DCF submitted with the 
permit application for New Source Review under the Prevention of 
Significant Deterioration regulations. 

I have conducted a partial sensitivity analysis to test 
assumptions on selected key variables. One of the important 
results was that allowing for constant revenues over 15 years 
does make the project with thermal deNO. feasible for both target 
rate of return and debt service coverage. 

The most important factors subject to scrutiny are concerned 
with the following: 

• The revenue stream over the project life, particularly 
the assumed rates for the years 2001 through 2005. 

• The escalation rate for wood waste prices (i.e~, 1990 
price of $11 per ton for wood wastes rises to $21 per 
ton in 2005) • 

• The depreciation schedule assumed for the analysis 
(i.e., write-off of equipment in 5 years.) 

• The inconsistent cost of capital for base plant (7.5%) 
and thermal deNo. (11.5%). 

To re:iterate our teleconference discussion, there are two 
poi:::lts re~·arding the analysis that seem to be counter intuitive 
with real.:.ty. I do not believe that a project to be viable which 
shows dec:ining revenues with rising fuel costs over time, the 
thermal d!NO. controls notwithstanding. Secondly, we do not 

Not-~· -Al~o 5eJL g. 33 
and '6. 3? 

8.32 



believe that prices for waste wood would escalate at the rate as 
assumed. Given that wood wastes represent an undesirable 
commodity, namely the worst part of the tree, we would think that 
prices for residual wood (chips and saw dust) would continue to 
be relatively flat in the Southeast U.S., as they have been 
historically. 

I would recommend the following contacts for providing 
accurate answers to interject a more realistic scenario in the 
analysis: 

(a) North Carolina Utilities Commission, Electric Division 
for renegotiation of utility rates on rate schedules 
(e.g., CSP-6c). Phone (919) 733-2267 

(b) Philli~ Badger (TVA), southeast Biomass Program, Mussel 
Shoals, Alabama for information on costs and 
availability for wood wastes. Phone (205) 386-3086. 

Also, Robert Brooks (TVA), Norris, Tennessee. Project 
manager for a computer model of availability and costs 
for forest resources for the Southeast. Phone 
(615) 632-1513. 

Also, Fred Allen, Georgia Forestry Commission, Macon, 
Georgia. Phone (912) 744-3357. 

(c) Refer to the 1986 IRS (or later years) Tax Code for 
depreciation schedules. 

I have followed up on some of these contacts listed herein 
and have found that the Craven Project assumptions on revenues 
and fuel costs are very pessimistic or conservative. 
Consequently, it would appear that the scenario portrayed in the 
Craven County project shows that the thermal deNOz represents the 
knife-edge for project feasibility. 

In conclusion, I would recommend that the documentation for 
the Craven County Project provide more substantive justification 
for the assumptions concernin~ the key variables discussed in 
this analysis. As the analysis stands, the findings 2re not 
convincing as a test of infeasibility. 
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'"'• er. . MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Review of Craven County wood Energy Project 

Allen c. Basala, Chief ~ {!~ 
Economic Analysis Section, ASB (MD-12) 

Bruce P. Miller, Chief 
Air Programs Branch, Region IV 

We reviewed the documentation on the subject project 
regarding its economic viability with non-catalytic ammonia 
reduction of NO. controls. we find the arguments, from an 
economic perspective, neither unique nor convincing. 

- w., 

In reaching this conclusion, we had no quarrel with the 
analytical framework. The discounted cash flow methodology is in 
our judgement appropriate. However, sensitivity analysis on the 
revenue and fuel cost assumptions together with interest rate and 
leverage factors (e.g., debt/equity mix and depreciation 
schedules) resulted in findings counter to those in the 
applicant's analysis. In particular, the project could under 
certain yet undramatic conditions be economically viable with the 
NO. controls. Resolution of course requires verification/ 
validation of the plausibility of applicant's assumptions 
regarding the aforementioned variables. 

To not burden the applicant nor the state permitting 
authority, we provided a list of contacts who could provide 
unbiased ~vidence reqarding those variables. 

Frank Bunyard of my staff performed our analysis and helped 
develop the list of contacts. His attached memo provides further 
details of the analysis and the list of contacts. 

Attachment 

cc: .. ~.-"~on ;ari .... 
J. Calc1gni 
B. Jord.!n 
G. Mccutchen 
P. Wilms (NCDNR-Archdale Building) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

FEB 3 1989 

8.34 

OFFICE OF 
AIR ANO RADIATION 

'-1.EMORANDUM 

SUBJECT: BACT Determination for~ Dv'dso~ Exterior Trim/Textr.on 

John S. Seitz, uirector ) /)./ ~~,,,.,.. 
Stationary source Compl · ~rJ°iv~~n ~ 

FROL-1: 

TO: 

Office of Ai_r Quality P nning and Standards 

Wins ton A . Smith, Direct or 
Air, Pesticides and Toxics Management Di vision 
Region IV 

On October 14, 1988 you for.warded to this division a request 
regarding the BACT determination for the Davidson Exterior. 
Trim/Textron facili~t in Georgia. We have coordinated a respe,nse 
to your request with the New Source Review Section in AQ~, 
the Chemical Application Section in ESD, and the Air Enforcement 
Division in OECM. The following responses to your questions 
are provided: 

1. Does Davidson Exterior present '.'unique and convincing" 
arguments Which would justify elimination of add-on spray 
booth and/or over controls as BACT? 

tlhile Davidson has supplied data on the control cost, 
cost effectiveness, and percent increase in the cost per 
unit of product, they have not presented an argument as to 
why the control cost is unreasonable. It also appears that 
there are control alternatives available Which Davidson has 
not explored (see response to question 2 & 3 bel0t1). 
Therefore, we agree that Davidson Exterior has failed to 
make a case for rejecting as BACT the add-on controls in 
question. 

2. Are there other fascia plants which have been re:iuired to 
install both spray booth and oven controls? 

We knCM of no other fascia plants which have been r.e:iuir.ed 
to install both spray booth and oven controls. The General 
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Motors parts plant in Oshawa, Ontario, canada has recently 
installed an exhaust air r.ecirculation and voe control 
(incineration) system on the clear. coat portion of the 
fascia spray booths. 

3. Has EPA established spray booth and/or oven controls as BACT 
at fascia painting operations? 

Bake oven exhaust controls have been required in several 
BACT/IAER permits for. fascia painting (Subaru-Isuzu, DuPont, 
Saturn, etc.). Spray booth exhaust controls have not been 
requiTed in BACT/IAER permits for fascia painting. The 
numb"r of controlled spr.ay baoths is ·growing (.e.g.,. a~tomobiles ,. 
aer6space, metal·parts), and the cost of control is becoming 
lower with experience and the development and demonstration of 
new technologies (e.g., recirailation, control e::1uipment for. 
low voe concentration exhaust streams). Spray booth exhaust 
controls, therefore, must receive seriaJs consideration in 
current and future permitting of fascia painting operations. 

4. Were the oven controls installed on the fascia q>erations at 
the Subar.u/Isuzu facility, located in Lafayette, Indiana, the 
result of a BACT evaluation or necessitated for sone other 
reason? 

The bake oven eXhaust controls at Subaru-Isuzu were part of 
the ~CT demonstration. 

s. If the arguments presented ~ Davidson Exterior do not 
constitute a "unique and convincing 11 basis for rejection of 
controls, what would EPA consider to be valid criteria for 
rejection of the controls? 

Three criteria whiCh should be asked when revie1in9 permits 
in which more stringent levels of control have been rejected 
as BACT are discussed below: 

i) If another similar source has adopted certain emission 
controls, why can't this applicant? Where similiar units 
have adq>ted a parti01lar. level of emission contr.ol or 
control technology, the applicant should justify on technical, 
environmental, or economic grrund why they cannot also adopt 
that particular control system or otherwise meet that level 
of control. This analysis should foaJs on the differences 
(if any) between the two sources (e.g., differences in raw 
material costs or control costs). 
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ii) Why is the economic impact of a level of control 
unreasonable? Where a permit applicant claims that emission 
control costs are unreasonable, the burden of showing why 
the cost are unreasonable is on the applicant. Some 
possible paraneters for ju3ging the reasonableness of a 
control level cculd be the percent of the total cost of a 
construction or modification project, cost effectiveness 
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($ per ton), or percent cost increase per unit of product. 
Again, other similar sources that have adopted a particular 
level of control may provide a useful benchmark against which 
to compare the claimed economic impact of emission controls. 
However, control cast data and cost effectiveness calculations 
likely·dp not, standing alone, provide a convinc~nq argument 
against adopting a potential BACT level. For example, simply 
stating tbat it is infeasible to :neet a particular cost 
per ton of pollutant controlled is not adequate: the 
reason nust be explicity explained to EPA, the permitting 
agency, and the public. The applicant should lo~ at this 
cost in terms of typical control cost for other sources of 
this pollutant. The cos ts of control for similar sources 
is addressed in #i above. 

iii) Based on the reviewer• s experience in reviewing control 
cost estine.tes and cost effectiveness calculations for a 
partiailar pollutant and source categoxy, do the cost data 
provided by the applicant seem credible? In other words, 
are the cost estimates within the range of costs you i«>uld 
expect to see for that particular type of source or pollutant? 
If a cost or cost effectiveness estimate strikes you as being 
too high, you should ask the applicant to explain why their 
emission control costs would be higher than those documented 
for a similar source. 

6. Would Headquarter's support a §167 order, issued by Region 
IV, if it is determined that Davidson Exterior has not 
installed or prc:posed to install BACT? 

Consistent with the July 15, 1988 guidance on procedures to 
follow when EPA finds a Deficient New Source Permit, a deficient 
BACT analysis is cause for expeditious (within 30 days of 
permit receipt) issuance of a §167 order in SIP-approved programs. 
However, the ultillBte decision \<ilether to proceed with enforcement 
action in this or any other case depends, in large part, upon 
all the specifics of the particular cases. These include, among 
others: 
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1) The tine and manner in which EPA has informed the 
applicant and the permitting authority of alleged 
defects in the permit, and of the consequences of a 
failure to correct those defects. 

2) The amount of tine between permit issuance and the 
canne nceme nt of enforcement act ion. 

3) \ahether the applicant has entered into construction 
contracts, begun actual construction, or otherwise 
acted in reliance on the State-issued permit. 

4)_ Plus, fo:c. SIP approY:e.4 States,. the content 9£ ·the 
State regulations and relevant Federal Register 
notices. 

I apologize for the delay in providing this response. If 
you have any questions, please contact Gary McCutchen in AQMD 
(F?S-629-5592) regarding responses il & 5, Dave Salmn in ESD 
(FTS-629-5417) regarding responses #2-4, and Sally Farrell of 
my staff (FTS-382-2875) regarding response #6. 

cc: Wayne Aronson, Region IV 
Mark Armentrait, Region IV 
Gary Mc CU tche n, AQMD 
Sam Duletsky, AQMD 
Jim Berry, ESD 
Dave Salm.n, ES> 
Judy I<a tz , OECM 
NSR Contacts, Region I-X 
Greg Foote, OGC 



( 1 ') 
, · B.35 ( 

i./ t.--.r-<. -:! 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IV 

J.U COURTLAND STREET 
4AP1'-APB ATLANTA, GEORGIA JOHS 

FEB t 3 1981 
Mr. N. Ogden Gerald, Chief 
Air Quality Section 
Division of Environmental Management 
North Carolina Department of Natural 

Resources and Cannunity Developnent 
Post Off ice Box 27687 
Raleigh, North Carolina 27611 

Re: Craven County WOOd-Energy Project (PSO-NC-121) 

Dear Mr. Gerald: 

we have reviewed your January 27, 1989, letter containing the final 
determination and final permit for the construction of the Craven County 
WOOd-Energy project. Although our concerns were adequately addressed 
regarding the inclusion of specific test methods in the pennit, we are 
presently unable to concur with the best available control technology 
(BAc:r) determination for nitrogen oxides (NO ) emissions until 
verification of the econanic data is present~ regarding the add-on NO 
controls, as outlined below. x 

Subsequent to our January 11, 1989, meeting with yourself and 
representatives fran Craven County's consulting finn, we have been in 
contact with EPA Headquarters concerning the ecx>nanic feasibility of the 
Craven County project, if thermal deNO were enployed; specifically the 
discounted cash flow portion of the e~nanic analysis presented by the 
applicant at the meeting. According to EPA Headquarters, the cash flow 
methodology and analytical framework used in the econanic analysis was 
appropriate; however, a sensitivity analysis on the revenue and fuel cost 
assunptions together with interest rate and leverage factors resulted in 
findings counter to those in the applicant's analysis (see enclosure 1). 
Craven County contends that the proposed project would be viable even · 
though the applicant's econanic analysis shows: (1) declining revenues 
with rising.fuel-costs over time, notwithstanding thermal deNO controls 
and (2) escalating woodwaste costs, even though prices for res~dual wood 
in the Southwest U.S. have been relatively stable in the past. 

we request that the applicant provide additional justification for the 
following ass~tions concerning the key variables which either make or 
break the project: 

a. The revenue stream over t-'1e project life, particularly the assLUned 
rates for the years 20C :hrough 2005. 

b. The escalation rate for ~'OOdwaste prices (i.e., 1990 price of $11.00 
per ton for woodwaste rises to $21.00 per ton in 2005). 

c. The depreciation schedule assumed for the analysis (i.e., write-off of 
equipment in five years). 

d. The inconsistent cost of capital for base plant (7.5%) and t~ermal 
deNOX ( 11. 5%) • 

Nole A--lso ~ g. gi.. 
C/l'ltl '$. 33 



-2-

The applicant may wish to contact the following entities for obtaining the 
necessary information: 

a. North Carolina Utilities Camri.ssion, Electric Division for renegotiation of 
utility rates schedules (e.g., CSP-6c). Phone (919) 733-2267. 

b. Phillip Badger ('IVA), Southeast Bianass Program, Mussel Shoals, Alabama for 
information on costs and availability for woodwastes. Phone (205) 
386-3086. 

c. Robert Brooks ('IVA), Norris, Tennessee. Project manager for a carputer 
nmel of availability and costs for forest resources for the Southeast. 
Phone (615) 632-1513. 

d. Fred Allen, Georgia Forestry Ccmnission, Macon, Georgia. Phone (912) 
744-3357. 

e. The 1986 IRS (or later years) Tax Code for depreciation schedules. 

In conclusion, we anticipate that once this additional information is presented 
we will be in a position to concur on the final pe:cmit and deteIIllination. 
Please respond to the issues set forth in this letter by February 28, 1989. 

If you have any questions concerning this letter, please call me or 
wayne Aronson of my staff at (404) 347-2864. 

Sincerely yours, 

~~.~ 
Bruce P. Miller, Chief 
Air Programs Branch 
Air, Pesticides, and Toxics 

Management Division 

Enclosure 

cc: Mr. Frank L. Bunyard 
ASB, A(JtU), Mir 12 
Rl'P I NC 27711 

Mr. Allen c. Basala, Chief 
Econanic Analysis section 
ASB, AQMD, Mirl2 
Rl'P, NC 27711 

Mr. Bruce c. Bley, President 
Craven ~-Energy Project 
Power Projects, Inc. 
1000 Prospect Hill Road 
Winsor, Connecticut 06095 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

19 MAY 19~9 

MEHOBANDUM 

SUBJECT: Technical 
Municipal 

en Oxides From 

FROM: 

TO: Air Management Division Directors 
Regions I, III, v, and IX 

Air and Waste Management Division Director 
Region II 

Air, Pesticides, and Toxics Management Division 
Directors, Regions IV and VI 

Air and Toxics Division Directors 
Regions VII, VIII, and X 

As you know, OAQPS is currently developing air emissions 
standards for municipal waste combustors (MWC's) under 
Section 111 of the Clean Air Act (CAA). As part of this effort, 
the technical aspects of the control of nitrogen oxides (NO.) 
emissions from MWC's are being evaluated. The purpose of this 
memorandum is to transmit OAQPS's evaluation, contained in the 
attached technical report, for use by the Regions in considering 
NO. requirements for the permitting of new MWC's. 

Selective non-catalytic reduction (SNCR) is currently being 
applied at three facilities in California in the form of the 
Exxon Thermal De-NO. process. As you are aware, the 
Administrator remanded on November 10, 1988, a Prevention of 
Significant Deterioration (PSD) permit issued by the New Jersey 
Department of Environmental Protection (NJDEP) for the Pennsauken 
County, New Jersey, Resource Recovery Facility. The remand was 
based on a determination that the best available contror 
technology (BACT) analysis for the control of NO. emissions under 
the "top-down" approach was inadequate. The NJDEP reconsidered 
its previous determination and reissued the permit with a more 
stringent emission limitation for NO. based on the use of the 
Thermal De-No. process. Furthermore, several States, including 
the NESCAUM States and California, consider SNCR to be BACT for 
MWC's. 
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The attached technical report documents the currently 
available knowledge on NO. emissions and control of these 
emissions for MWC's. It presents the available data on 
uncontrolled NO. emissions from MWC's, and information on 
alternative techniques that have been applied (both within and 
outside the United States) or could potentially be applied to 
MWC's to achieve NO. control. Detailed information is presented 
for the Exxon Thermal De-NO. system, including emission control 
performance data, procedures for calculating capital and 
annualized costs, potential operating problems such as ammonia 
emissions and the generation of a visible detached plume, and the 
possible interference of this process with the control of mercury 
emissions as achieved by spray dryer/particulate matter control 
systems. Also, the estimated costs of applying Thermal De-NO. to 
several model MWC facilities representative of new MWC's are 
presented. 

The transmittal of this report should not be considered as 
issuance of operational guidance on control requirements for NO. 
emissions from MWC's under PSD provisions of the Act. As 
additional information becomes available on SNCR, and the Exxon 
Thermal De-No. process in particular, we will evaluate it to gain 
a better understanding of any site-specific factors that may 
affect the cost and effe9tiveness of NO. controls for MWC's. 

If you have any questions concerning the technical report, 
please call Al Vervaert at FTS 629-5602 or (919) 541-5602. 

Attachment 

cc: R. Brenner (ANR-443) 
J. Calcagni (MD-15) 
o. Clay (ANR-443) 
A. Eckert (LE-l32A) 
G. Emison (MD-10) 
w. Laxton (MD-14) 
s. Lowrance (WH-562) 
s. Meiburg (MD-ll) 
R. Morgenstern (PM-221) 
J. O'Connor (MD-10) 
F. Princiotta (MD-60) 
w. Rosenberg (ANR-443) 
J. Seitz (EN-341) 
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bee: R. Ajax (MD-13) 
R. Campbell (MD-10) 
J. Chamberlain (PM-220) 
A. Cristofaro (PM-221) 
J. Crowder (MD-13) 
J. DeMocker (ANR-443) 
K. Durkee (MD-13) 
G. Foote (LE-132A) 
c. Greqq (WH-556) 
M. Johnston (MD-13) 
R. Kellam (MD-13) 
J. Kilqroe (MD-65) 
E. Lillis (MD-15) 
G. Mccutchen (MD-15) 
D. Porter (MD-13) 
A. Vervaert (MD-13) 
B. Weddle (WH-563) 
J. Weiqold (MD-13) 
J. Wiltse (ANR-443) 
c. Winer (LE-132W) 

OAQPS:ESD:ISB:MGJOHNSTON:mhinson:FTS:629-5604: 
DISC:JOHNSTON:B:S/18/89 



BEFORE THE ADMINISTRATOR 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

In the Matter of: 

I)~~ 8.37 

Spokane Reqional Waste-to-Energy 

Applicant 

) 
) 
) 
) 
) 
) 

PSD Appeal No. 88-12 

~----------------------------> 
ORDER DENYING REVIEW 

In a joint petition filed pursuant to 40 CFR §124.19 (1988), !t 

citizens for Clean Air and Council for Land care and Planning 

("Petitioners") requested review of a Prevention of Significant 

Deterioration (PSD) permit issued to the Spokane Regional Waste 

To Enerqy Project ("Spokane") for construction of an 800-ton-per

day municipal waste incinerator at an existing landfill west of 

the City of Spokane. The permit determination was made by the 

Washington State Department of Ecoloqy ("Ecoloqy") pursuant to a 

delegation of authority from EPA Region X, Seattle, Washington. 

Because of the delegation, Ecoloqy•s permit determination is 

subject to the review provisions of 40 CFR §124.19, and any 

permit it issues will be an EPA-issued permit for purposes of 

federal law. 40 CFR §124.411 45 Fed. Req. 33,413 (May 19, 1980). 

Petitioners object to the issuance of the permit because 

they believe it is deficient in several respects. In particular, 

they claim the permit does not meet "best available control 

Y All references to the Code of Federal Requlations (CFR) are 
to the 1988 edition. 
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technology• (BACT) requirements for emissions of nitrogen oxides 

(NO.) and fer emissions of •trace [sic] metals and toxic pol

lutants such as dioxins and furans.• V Petition at 2. In 

making a BACT determination for No., Petitioners claim that 

•thermal de-No.,• not combustion controls, is BAC'I'. For the 

other pollutants, Petitioners allege that Ecology did not qive 

adequate consideration to "fuel cleaning and separation• and did 

not consider economic, environmental, and other costs associated 

with the incineration of "recyclable materials.• ~. at 2-3. 

Ecoloqy responds by arquinq that the NO• issue is now moot 

because the City has subsequently aqreed to modify the facility 

to incorporate NO.controls employing thermal de-NO• or an equiv

alent technology. With respect to fuel cleaning and separation, 

Ecoloqy arques that these practices need more study -- to gather 

information about costs and impacts -- before Ecology would be 

able to determine whether they represent a better emissions 

It is not clear what Petitioners mean by trace metals: 
however, I assume they are referring to small quantities of 
"heavy metals" such as lead and mercury. .cf.. notes 8 and 28. 

Petitioners assert three other grounds for review: (1) 
emission 199ela for PK10 should be set in accordance with a LAER 
standard, not BACT: (2J the assessment of the impact of co 
emissions on nearby areas is inadequate; and (3) Ecoloqy erred in 
not setting emission levels for dioxins, furans, and chloroform. 
There is no merit to these allegations. As noted by Region X in 
its response to the Petition, BACT, not LAER, is the correct 
standard to be applied to PM 01 Ecoloqy correctly followed EPA 
quidance and concluded that t°here would be no adverse effect on 
nearby co non-attainment areas: and EPA has no authority under 
the Clean Air Act to prescribe emission limitations for unregu
lated pollutants (&,f. note 8, -infra) such as dioxins, furans, and 
chloroform. ~ EPA Response at 8. 
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control method than the controls currently proposed for the 

facility. II Spokane likewise arques that fuel cleaning and 

separation are not BACT, and it points out that these and other 

similar practices have undeZ'C)one thorough evaluation in connec

tion with Spokane's overall waste management strategy, which 

calls for recycling, waste reduction, the proposed •waste-to

energy facility,• and one or more new regional landfills desig

nated for non-recyclable and residual wastes only. 

8.37 

Under the rules governing this proceeding, there is no 

appeal as of right from the permit decision. Ordinarily, a 

petition for review of a PSD permit determination is not granted 

unless it is based on a clearly erroneous finding of fact or 

conclusion of law, or involves an important matter of policy or 

exercise of discretion that warrants review. The preamble to the 

regulation states, "this power of review should be only sparingly 

exercised,• and "most permit conditions should be finally deter-

mined at the Regional [State] level * * * ft . 45 Fed. Reg. 33,412 

(May 19, 1980). The burden of demonstrating that the permit 

conditions should be reviewed is therefore on Petitioners. In 

this case I have determined that Petitioners have met their 

burden witla respect to the No. issue but not with respect to 

heavy metals and toxic pollutants. 

}/ Ecology Fact Sheet at 3 (December 7, 1988). 
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Discussion 

Before addressinq the issues presented by the appeal, I 

believe it would be worthwhile to state first what the case is 

not about. It is not about the desirability of recyclin9 for 

municipalities planning to build solid waste incinerators. I 

consider recycling in its various manifestations, including off

site (curbside) separation of newspapers, bottles, and aluminum 

containers, and on-site mechanical separation processes, as an 

essential part of intelligent planning for the solid waste 

disposal predicament that more and more of our Nation's cities 

are facing. !I Nor is this case about the desirability of recyc

ling for Spokane in particular. The Spokane waste-to-energy 

project V calls for extensive recycling, including a central

ized, curbside recycling program to be implemented by January 30, 

1991. The city's plans also include three drop-off centers in 

different locations in the Spokane area. The centers will 

contain facilities for citizens to leave recyclable materials, 

which are designated initi~lly as newspaper, high grade paper, 

!I See alDtrally U.S. Environmental Protection Agency, Office 
of Solid w .. te, "The Solid waste Dilemma: An Agenda for Action" 
at 1 (Febraary 1989) (Final Report of the Municipal Solid Waste 
Task Force) (•[M]ore than one third of the nation's landfills 
will be full within the next few years and many cities are unable 
to find enough acceptable sites for new landfills or new combus
tors"). 

Accordinq to the Final [State) Environmental Impact State
ment (FEIS) for the project, steam generated in the boilers will 
be used by a condensing turbine to generate electricity. The 
power output of the turbine will be approximately 22,000 kilo
watts. FEIS at 14. 
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corruqated paper, aluminum, three colors of sorted glass, scrap 

metals, and tin cans. ti In addition, a "reusables" area for 

miscellaneous items -- small appliances, baby furniture, books, 

toys, etc. -- is also planned. Accordinq to EPA Region X, 

Spokane expects to obtain a recycling level of Jlt by the year 

2008. EPA Response at 6. 

Recycling is indeed an issue in this case, but in a siqnif

icantly narrower context than just described. The focus here is 

on whether Ecology erred in its BACT determination by not giving 

in-depth consideration to "fuel cleaning and separation" in 

combination with the conventional. state-of-the-art pollution 

control equipment already required by the Spokane permit, for 

control of heavy metal and toxic pollutant emissions. 11 In 

other words, if fuel cleaninq and separation in this particular 

technological conf iquration would allow Ecology to set emission 

8.37 

Spokane's Response to Petition fer Review, Attachment 5 
(Grant Amendment No. 1 -- Amended Project Description, Conditions 
B, C, and D). 

11 Traditionally, EPA has not required a PSD applicant to 
chanqe the .fundamental scope of its project. see Pennsauken 
Resource Recovery Facility, PSD Appeal No. 88-8 at 11 (EPA 
November 10, 1988) (Order Denyinq Review) (BACT permit conditions 
•are not intended to redefine the source"). Therefore, to qive 
Petitioners the benefit of the doubt, I will not construe their 
petition as advocating a redefinition of the Spokane project by 
proposing fuel cleaning and separation as a substitute for 
conventional, state-of-the-art pollution control technology. 
Rather, I will assume Petitioners are advocating the addition of 
fuel cleaning and separation to the controls already proposed for 
the facility. 
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levels for requlated air pollutants ~ that are demonstrably 

lower than the levels achievable using the proposed control 

equipment, then Ecoloqy would have erred in its BACT determina

tion by not analyzing fuel cleaning and separation sufficiently. !I 

The second major issue presented by the appeal, unrelated to the 

II Petitioners do not identify the specific requlated air 
pollutants that supposedly do not meet BACT requirements. This 
omission contributes to the serious lack of specificity in the 
petition, discussed elsewhere in the text of this decision, for 
not all pollutants are requlated pollutants, whereas only regu
lated pollutants are subject to BACT. Similarly, not all heavy 
metals and toxic pollutants -- i.e., the ones of specific concern 
to Petitioners -- are requlated pollutants, and thus not all of 
them are sul:>ject to BACT. The list of requlated pollutants 
include some heavy metals but not toxic pollutants such as 
dioxins and furans. The requlated pollutants include: arsenic, 
asbestos, benzene, beryllium, carbon monoxide, fluorides, hydro
carbons, hydrogen sulfide, lead, mercury, nitrogen oxides, ozone, 
particulate matter, radionuclides, radon-222, reduced sulfur 
compounds, sulfur dioxide, sulfuric acid mist, total reduced 
sulfur, vinyl chloride and volatile organic compounds. ~ 40 
CFR S52.21(b)(23) (prevention of significant deterioration of air 
quality); 40 CFR Part 61 (National Emission Standards for Hazar
dous Air Pollutants). 

The focus of a BACT determination is not always on regulated 
pollutants. In some circumstances, an alternative technoloqy for 
controlling a requlated pollutant may be deemed BACT in prefer
ence to another technology, even though application of the former 
does not result in lower emission levels than the latter. This 
circumstance occurs, for example, whenever an analysis of the 
overall environmental impacts of the two technologies demon
strates that one will have lower adverse impacts than the other. 
We are not confronted with this issue in this case because, as 
explained in the text, Petitioners have not established, as a 
threshold .. tter, that fuel cleanin9 and separation, when used in 
combination with conventional, state-of-the-art pollution control 
equipment, are "available" control technologies for control of 
requlated pollutants. Unless this advocated additional control 
technoloqy is available for the primary purpose of controllin9 
emissions of requlated pollutants, the permit issuer is not re
quired to include that control technolo9y in the BACT analysis or 
consider, as a secondary matter, the effect of that technology on 
unrequlated pollutants or its other collateral environmental 
impacts. 
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recycling issue, is whether Ecoloqy also erred in its BACT 

determination by not requiring thermal de-No. for control of No. 

emissions. Resolution of these issues necessarily begins with an 

examination of the process of making the BACT selection from 

among competing technoloqies. 

'l'he statutory phrase •best available control technoloqy" or 

BACT, as it is customarily abbreviated, refers to a technoloqical 

standard that applies to facilities subject to PSD requirements. 

It is defined in section 169(3) of the Clean Air Act .121 as an 

"emission limitation" lll reflecting the "maximum degree cf 

The complete text of the BACT definition states: 

The term "best available control technology" means an 
emission limitation based on the maximum degree of reduction 
of each pollutant subject to regulation under this chapter 
emitted from or which results from any major emitting 
facility, which the permitting authority, on a case-by-case 
basis, taking into account energy, environmental, and 
economic impacts and other costs, determines is achievable 
for such facility through application of production proces
ses and available methods, systems, and techniques, includ
ing fuel cleaning er treatment or innovative fuel combustion 
techniques for control of each such pollutant. In no event 
shall application cf "best available control technology" 
result in emissions of any pollutants which will exceed the 
emissions allowed by any applicable standard established 
pursuant to section 7411 [new source standards] or 7412 
[hazardous pollutant standards) of this title. 

lll The term •emission limitation• is defined in section J02(k) 
of the Clean Air Act as follows: 

Sec. 302. When used in this Act -
* * * (k) The terms •emission limitation" and "emission 

standard" mean a requirement established by the State or the 
Administrator which limits the quantity, rate, or concentra
tion of emissions of air pollutants on a continuous basis, 
including any requirement relating to the operation or 

(continued ••• ) 

8.37 
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reduction• of •each pollutant subject to regulation under the 

Act,• which the permitting authority determines is achievable 

after "taking into account energy, environmental, and economic 

impacts and other costs." 42 USCA 17479(3). Achievement of an 

emission limitation may be secured "through application of 

production processes and available methods, systems, and techni

ques, including fuel cleaning or treatment or innovative fuel 

combustion techniques for control of each such pollutant." J,g. 

Recent EPA guidance describes the process of selecting BACT 

for individual faciliti~s. The process is based on a recognition 

that the statutory definition of BACT imposes a responsibility on 

the permit applicant to identify the particular •available" 

technoloqy that will produce the maximum degree of reduction of 

each regulated pollutant to be emitted from the proposed facil

ity. If the applicant wishes to use some less effective control 

technology, the applicant must "demonstrat(e] that significant 

technical defects, or substantial local economic, energy, or 

environmental factors or other costs warrant a control technology 

less efficient than (the most stringent available technoloqy]." 

lllc ... continued) 
maintenance of a source to assure continuous emission reduc
tion. 

42 u.s.c. §7602(k). The regulatory definition of BACT provides 
that, to the extent technological or economic limitations in 
measurement methodologies would render an emissions standard 
infeasible, the Administrator may instead prescribe a design, 
equipment, work practice, operational standard, or combination 
thereof. ~. !L..9.Lr 40 CFR §52.21(b)(l2). 
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Honolulu Resource Recovery Facility, PSD Appeal No. 86-8, at 7 

(EPA June 22, 1987) (remand of decision respecting so2 controls 

for a municipal waste incinerator). In guidance issued by EPA's 

Assistant Administrator for Air and Radiation on December 1, 

1987, lll the process of selecting BACT -- known as the "top-down" 

approach to BACT analysis -- is described as follows: 

The first step in this approach is to determine, for the 
emission source in question, the most stringent control 
available for a similar or identical source or source 
category. If it can be shown that this level of control is 
technically or economically infeasible for the source in 
question, then the next most stringent level of control is 
determined and similarly evaluated. This process continues 
until the BACT level under consideration cannot be eliminat
ed by any substantial or unique technical, environmental or 
economic objections. Thus, the •top-down• approach shifts 
the burden of proof to the applicant to justify why the 
proposed source is unable to apply the best technology 
available. It also differs from other processes in that it 
requires the applicant to analyze a control technology only 
if the applicant opposes that level of control: the other 
processes required a full analysis of all possible types and 
levels of control above the baseline case • .lll 

lll Memorandum from Craig Potter, Assistant Administrator, to 
Regional Administrators (Regions I-X) (Dec. 1, 1987). See .Al.§.Q 
Memorandum from Gerald Emison, Director, EPA Office of Air 
Quality Planning and Standards (OAQPS) to EPA Regional Air Office 
Directors (June 26, 1987), enclosing "Operational Guidance on 
control Technology for New and Modified Municipal Waste Combus
tors. • 

Memorandum from Craig Potter, Assistant Administrator, to 
Regional Administrators (Regions I-X), at 4 (Dec. 1, 1987). The 
"baseline case" and its relationship to the BACT selection 
process appears in an EPA guidance manual issued in October 1980. 
iSA EPA (Office of Air Quality, Planning, and Standards), Preven
tion of Significant Deterioration Workshop Manual, at II-B-1 et 
~., EPA-450/2-80-081 (October 1980). The selection process as 
outlined in the guidance manual was not inconsistent with the 
dictates of the statute: however, in practice, the process 
developed into what could be described as the "bottom up" 
approach, in which the permit applicant could select virtually 

(continued ••• ) 
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Applying the top-down approach to Spokane, the issue is 

whether the alternative controls advocated by the Petitioners 

thermal de-No. for NO• emissions, and fuel cleaning and separa

tion for heavy metal and toxic pollutant emissions -- represent 

the most effective or "top" technologies for control of regulated 

pollutants, or whether they represent some lesser level of 

control. If they represent the former, the BACT analysis per

formed by Spokane and approved by Ecology should have contained 

(but did not) an in-depth discussion of each alternative control 

technology to justify rejecting it as BACT. If, on the other 

hand, Petitioners• alternatives do not represent the top tech

nologies, no detailed discussion of them is required in the BACT 

analysis, unless there is evidence to show that the alternatives 

are available for the primary purpose of controlling regulated 

pollutants and, despite not being the top technology, they are 

nevertheless BACT after giving appropriate weight to their 

collateral environmental (or energy) impacts. 1Y Absent such 

lllc ... continued) 
whatever technology it deemed desirable from a business or 
utilitarian perspective -- the so-called "baseline case" -- and 
then, in a formidable challenge to the applicant's powers of 
objectivity, the applicant was expected to present a full and 
fair analysis of alternative technologies, including potentially 
more effective technologies. This approach presented too many 
opportunities for abuse, since it provided little or no incentive 
for the applicant to select the most effective technology, par
ticularly when the most effective technology -- as is often the 
case -- was also the most expensive technology. 

1Y ~, .@..a.SL., note 9. If the applicant and the permitting 
authority agree that the top t~chnology for control of regulated 
pollutants should be selected as BACT, economic impacts that in 

(continued ••• ) 
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evidence, no detailed discussion of the alternatives is required 

since the analysis would only satisfy academic concerns and would 

have no effect on the outcome of the permit determination. Any 

failure on the part of the permit issuer to consider such a 

technoloqy would amount to harmless error, at most. 

Did Ecology miscateqorize either of the two types of tech

nology when it rejected them and concluded that neither required 

additional analysis? This question is now moot for the thermal 

de-N0
1 

issue; Spokane's subsequent decision to install an approp

riate No. emission control system employing either thermal de-No. 

or an equivalent technology effectively decides the issue. All 

that remains to be done now is for Ecology to set nwnerical 

emission limitations for the N0
1 

emissions using the agreed-to 

technoloqy, and to prescribe monitoring requirements and operat

ing restrictions as deemed necessary or appropriate. lll 

The question is not as easily answered in the case of fuel 

cleaning and separation. To answer it, we first need to ascer

tain the permit issuer's responsibilities whenever deficiencies 

in a proposed permit determination are alleged. For instance, do 

the rules require the permit issuer to conduct a full-scale BACT 

lYc ••• continued) 
theory could justify selection of less effective technologies are 
presumably not at issue. 

Ecology and Spokane will want to consider the optimization 
provisions discussed in the recent permit decision for the 
Pennsauken waste-to-energy facility in New Jersey. ~ 
Pennsauken Resource Recovery Facility, PSD Permit No. 88-8 (EPA 
April 20, 1989) (Order Denying Review). 

8.37 
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analysis of each alternative proposed by a commenter, regardless 

of the proposal's merit, or is it permissible for the permit 

issuer to tailor its response in proportion to the substantive 

merits of the proposal? In other words, if the comment is 

clearly without merit or is vague and lacks sufficient support, 

can the permit issuer dismiss the comment smmnarily or must it 

prove the comment's lack of substance by, for example, requiring 

the permit applicant to submit studies, tests, and comparisons 

demonstrating that the commenter's proposed alternative tech

nology is unworkable or otherwise unsuitable? 

The applicable rules and case law fortunately adopt a rule 

of reason in answer to these questions, and thus do not require 

the permit issuer to respond in detail to all comments irrespec

tive of their merit. Specifically, the permit issuer need only 

"describe and respond to all siqnif icant comments on the draft 

permit." 40 CFR §124.17(a)(2) (emphasis added). The permit 

issuer's response can be in proportion to the substantive merit 

of the comments. 

[T]he "dialoque" between administrative agencies and the 
public •is a two-way street." Home Box Office, 567 F.2d at 
35. Just as •the opportunity to comment is meaningless 
unle•• tbe aqency responds to siqnif icant points raised by 
the pablic," JJI. at 35-36 (footnote omitted), so too is the 
aqeneJ'• opportunity to respond to those comments meaning
less unless the interested party clearly states its posi
tion. ~ Wisconsin Electric Power co. v. Costle, 715 F.2d 
323, 326 (7th Cir. 1983) (nthe rules of administrative law 
apply across the board, to aqencies and interested parties 
alike"). 

Northside Sanitary t.andfill. Inc. v. t.ee M. Tbomas, 849 F.2d 

1516, 1520 (D.C. Cir. 1988) (interpreting the phrase "significant 
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comments• in the rulemaking provisions of the Administrative 

Procedure Act). The Supreme Court has also held that a permit 

issuer may adopt a tbreshold test for determining bow it responds 

to a comment or proposal. Vermont Yankee Nuclear Power Corp. v. 

~' 435 U.S. 519, 551-555, 55 L.Ed. 2d 460, 98 S.ct. 1197, 

1215-1217 (1978). The petitioners in Vermont Yankee had accused 

the Atomic Energy Commission of not giving adequate consideration 

to "energy conservation• as an alternative to licensing the 

construction of a nuclear power plant. The Commission held that 

it would only consider ~nergy alternatives that were reasonably 

available, would curtail demand to the point where the power 

plant would not be necessary, and were susceptible of a reason

able degree of proof. The Commission concluded that petitioners 

had not met this threshold test because, inter Al.iA, they had 

failed to •take into account that energy conservation is a novel 

and evolving concept.• Vermont Yankee 98 s.ct. at 1201. The 

Commission added that in view of "this emerqent stage of energy 

conservation principles," it is incumbent on the petitioners to 

state "clear and reasonably specific energy conservation conten

tions.• ld· The court of Appeals held that the commission's 

threshold ta•t was arbitrary and capricious, but the Supreme 

Court overturned the appellate court, holding that the Commis

sion• s decision had to be judged in light of the information then 

available to it. Significantly, the Supreme Court noted that the 

petitioners• responsibility to present its position and conten

tions effectively was especially heavy when the Commission is 
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beinq asked to "embark upon an exploration of uncharted ter

ritory, as was the question of energy conservation in the late 

1960's and early 1970's.• Isl· 98 s.ct. at 1216. 

In the case of the instant petition, as in Vennont Yankee, 

historical perspective is an essential ingredient of any thres

hold test, for fuel cleaning and separation are also new and 

evolving concepts insofar as air pollution control at aunicipal 

waste incinerators is concerned. Although &%'CJUably much is known 

about recycling in terms of how and what to recycle to achieve 

waste reduction, no hard data are presently available to judqe 

whether supplementing conventional, state-of-the-art pollution 

control equipment such as baghouses and scrubbers with fuel 

cleaning and separation would cause reductions or increases of 

regulated pollutant emissions. According to an EPA Municipal 

Waste Task Force Report just released in February 1989, informa

tion on reducing emissions from municipal waste incinerators 

through elimination of specific materials from the combustor 

for example, through separation and recycling -- is not well 

known: "[D]ata are currently inadequate to determine precisely 

the effect on air emissions and ash of eliminating specific 

materials from the waste stream prior to combustion.• .!ii 

This current paucity of knowledge is illustrated by the 

petition for review. Petitioners are unable to point to a single 

study or instance in which the addition of fuel cleaning and 

l!/ "The Solid Waste Dilemma: An Aqenda for Action,• supra note 
4, at 63. 
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separation results in AUX emissions reductions over those obtain

ed by the use of the highly effective conventional equipment and 

operating practices already required by the Spokane permit. 

Petitioners cite a study done by National Recovery Technologies, 

Inc. (NRT) for the proposition that removal of aluminum, steel, 

glass, and dirt fro• •unicipal waste will result in "a 30 to 75 

percent reduction of air emissions•: J1I however, an examination 

of this study fails to support Petitioners' statement, at least 

not in the manner intended by Petitioners. The study actually 

shows that these reductions represent comparisons of emissions 

from the separate burning of treated (cleaned) and untreated 

wastes, respectively, •prior to emissions control equipment and 

are not direct air releases." NRT Study at 4 (emphasis added). 

In other words, the study does not show that there would be a 

reduction in pollutant emissions had conventional pollution 

control devices been in operation. This omission is significant, 

because it is impossible to conclude from the study whether 

emissions would have increased, decreased, or stayed the same if 

conventional equipment had been in operation, lll for it is well 

J1I Peti tlon at 3 • 

I disagree with Region X, which takes the position, Response 
at 6 (undated), that the results of the study "imply" that recyc
ling, in combination with the current combustion and post-combus
tion controls proposed, would constitute the most effective 
method of reducing heavy metal emissions. Any such implication 
at this time is premature and speculative1 the data warrant, at 
most, further investigation in the form of additional studies. 
Hence, it was not clear error for Ecology to not accept this 
implication. For much the same reasons, I attach no special 
weight to Ecology's "assumption," pointed out by Petitioners, 

(continued ••• ) 
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known that the conventional, state-of-the-art equipment required 

by the Spokane permit is hiqhly effective in reducing emissions 

of heavy metals and most other pollutants, as well as reducinq 

the specific pollutants for which the equipment is designed to 

control -- principally so2 and particulate matter. l!I 

Petitioners also make reference to a BACT analysis performed 

by EPA Region IX, San Francisco, California, for a municipal 

waste incinerator to be built in San Marcos, California. This 

BACT analysis included source separation as a control option. 201 

Region IX concluded, however, that BACT for the incinerator was a 

lime slurry spray dryer system (dry scrubber) with a baqhouse for 

the control of sulfur dioxide (S02), acid qas, and particulate 

emissions. Region IX specifically found that source separation 

provides ~ control of heavy metals and fAi1: control of dioxins 

.!!!( ••• continued) 
that removing heavy metals from the fuel before combustion would 
reduce their emissions. 

!!I See, ~. Memorandum, dated June 27, 1987, from Gerald 
Emison, Director, EPA Office of Air Quality Planning and Stan
dards (OAQPS) to EPA Regional Air Office Directors, enclosing 
•operational Guidance on Control Technology for New and Modified 
Municipal Waate Combustors• (•EPA today also draws upon the 
technical data referenced below, and its experience in issuinq, 
reviewing, and enforcing PSD permits for [municipal waste combus
tors] MWCs. Recent emission test data have demonstrated that 
particulate matter (PM), so2, and other air pollutants (including 
(toxic) organics, heavy metals, and acid gases) can be controlled 
effectively by acid gas scrubbing devices (dry scrubbers) 
equipped with efficient particulate collectors" -- page 4). 

'l.91 Letter from Jean M. Mischel, attorney for Petitioners, to 
Jay Willenberg, Air Program, Washington Department of Ecoloqy, 
dated November 2, 1988 (commenting on Ecology's preliminary 
approval cf the permit). 
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and furans. Accordin9 to the Region, the lime slurry spray 

dryer, in contrast, provides excellent control of both heavy 

metals and dioxins and furans. 111 In abort, Re9ion IX's con

sideration and rejection of source separation in this one in

stance obviously furnishes no basis for sayin9 Ecology erred by 

not including it in the Spokane BACT analysis. 

8.37 

The absence of studies or actual operating results is 

especially fatal under the Clean Air Act, for the statutory 

definition of BACT requires a technoloqy to be "available" for it 

to be considered as BACT. UI 

The permit applicant's burden of showing that a more 
stringent technology is not BACT obviously does not come 
into existence unless the so-called "more strin9ent" tech
noloqy is available. If the technoloqy is not available, 
the permit applicant is under no duty to consider it in the 
BACT analysis. 

Pennsauken Resource Recovery Facility, PSD Appeal No. 88-8, at 7 

(EPA November 10, 1988) (Remand Order). A technoloqy is obvious

ly not available in any meaningful sense if knowled9e about its 

effect on emissions, in the particular configuration in which it 

would be employed, is so incomplete as to be unusable. Moreover, 

given the Clean Air Act's emphasis on grantin9 or denying com-

14· (enclosure). 

W As with the NRT study, the Region IX BACT analysis does not 
explore what levels of emission reductions might be achieved by 
using source separation and conventional pollution control 
equipment in combination with each other. The reason it was not 
done, I suspect, can be attributed to the same lack of essential 
data that is also apparent in this case. 
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pleted PSD permit applications within one year of filinq, DI it 

would be unreasonable to read the term "available" as imposinq a 

duty on the permit applicant to conduct time-consuming original 

research by generating new data for the purpose of discovering 

whether a potential, but unproven, technology might possibly 

prove successful. ~ Perhaps more importantly, without the 

requisite knowledge about the technology's effects on emissions, 

the technology also cannot be regarded as the "best" technology. 

Therefore, I conclude that Petitioners have not shown that fuel 

cleaning and separation, in combination with conventional, state-

of-the-art pollution control equipment, constitute available 

technologies for purposes of the BACT determination. 

The one year limitation appears in section 165(c) of the 
Clean Air Act: 

Any completed permit application under section 7410 of 
this title for a major emitting facility in any area to 
which this part applies shall be granted or denied not later 
than one year after the date of filing of such completed 
application. 

42 USCA §747S(c). The limitation is "directive in nature" not 
jurisdictional. Hancock county v. EPA, No. 83-3108, slip op. 
(6th Cir. Aug. 14, 1984), 22 Env•t. Rep. Cas. 1714, 1719 (BNA). 

This does not imply that a technology need have a proven 
application for the source category under consideration before it 
can be de ... d "available." Technology transfer from one source 
category to another is appropriate for BACT purposes. Thus, a 
technology that is in actual use for controlling a regulated 
pollutant in one source category -- and thus is clearly available 
-- may be required for control of that same pollutant in another 
source category, provided sufficient data can be readily gener
ated to establish transferability. However, that issue is not 
presented in this case. Here, there are no known facilities 
using the advocated technology (fuel cleaning and separation in 
combination with conventional, state-of-the-art pollution equip
ment) for control of regulated pollutants. 
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Apart from the absence of studies or operating results to 

support the petition, the petition is also flawed in at least one 

other serious respect. Specifically, given the embryonic state 

of our knowledge about recycling in the present context, Petitio

ners also have a responsibility to satisfy a reasonable threshold 

of clarity and precision in their demands of the permit issuer. 

They have not done so in this case. For example, Petitioners 

never state exactly what they mean by fuel cleaning and separa

tion. The omission is problematic because there is no uniform 

definition of fuel cleaning and separation, and Petitioners have 

not sought to clarify their intentions by supplying their own 

definition. Both terms in the context of the petition can be 

interpreted as referring simply to removal (separation) of 

objects such as car batteries, tires, glass bottles, and large 

metal appliances, so-called white goods, from the waste fuel 

before incineration. In fact, Petitioners identify •removal of 

aluminum, steel, glass, and dirt• as examples of separation 

possibilities. Petition at 3. However, Petitioners later expand 

their concept of separation to encompass use of refuse-derived 

fuel (RDF), which they refer to as an example of •mechanical" 
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separation. DI Petitioners also use the term "source separation" 

in apparent reference to curbside separation of waste by home

owners, but without specifying how the waste should be separated. ~' 

Because of the uncertainty and confusion in their terminology, it 

is difficult to determine precisely what Petitioners are alleging 

Ecology failed to consider in its BACT analysis. r!I The possib

ilities appear limitless. Under these circumstances, it is 

unreasonable to expect the permit issuer or the permit applicant 

to sort through all the possibilities in the hope of identifying 

some feasible practice that might satisfy Petitioners• expecta-

Significantly, however, RDF facilities are usually as
sociated with a different combustor design and feed mechanism 
than the designs employed in mass-burn incinerators such as the 
one proposed for Spokane. As noted previously, EPA has not 
required PSD applicants to redefine the fundamental scope of 
their projects. ~note 7, suora. For example, an applicant 
proposing to build a coal-fired boiler has not been ordered to 
build a gas-fired turbine although the latter is inherently less 
polluting. 

Bl Although the Clean Air Act easily contemplates object 
removal by tbe pernittee as a potential control technology ("fuel 
cleaning and treatment"), it is not at all clear that the permit 
issuer can require curbside separation by homeowners as a condi
tion of a llD permit, and that issue is not decided here. 
Moreover, even where the requested condition is phrased as a 
limitation on the kinds of waste to be accepted by the permittee, 
if the requested limitations are extensive the proposal might 
border on an improper request to redefine the source, i.e., to 
alter the fundamental scope of the project. ~ note 25, supra. 

UI I note that Spokane, Ecology, and EPA Region X, in their 
responses to the petition, cope with the imprecision by glossing 
over it and providing, in effect, their own definitions of what 
they think Petitioners meant. No such powers of clairvoyancy 
should be necessary to respond appropriately to a petition. 
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tions. I therefore conclude that the ill-defined scope of the 

petition alone is grounds for its dismissal. Bl 

Conclusion 

Petitioners have not made an adequate case for reviewing the 

permit on the "fuel cleaning and separation" issue. As dis

cussed, the petition fails to demonstrate that Ecoloc;ry committed 

clear error in not requiring the permit applicant to develop more 

information on these practices. I say this because Petitioners 

are requesting Ecoloc;ry to venture into territory that is not well 

charted, where the possible recycling and separation strategies 

that Spokane could adopt are virtually limitless and the results 

are unknown and not presently predictable. Therefore, it is not 

enough for Petitioners to say that benefits can be derived from 

these practices when our knowledge about them in the specific 

context of air pollutant emissions from municipal waste incinera-

tion is in the formative stages. To have warranted in-depth 

~ Al§.Q note 8 supra. The vagueness resulting from lack 
of definition cannot be dismissed as harmless error. For ex
ample, EPA's failure to define "recycling" in Clean Water Act 
regulations that established separate requirements for discharges 
of wastewater from crushed stone mining operations, depending 
upon whether the operator recycled the mine•s wastewaters, 
prompted a reviewing court to express doubts about the validity 
of the regulations: 

The fact that the regulations do not define recycling 
may well make them void for vagueness under our decision in 
ciuPont, at p. 1033, where we set aside an EPA regulation 
because we were "not sure what it means in the context in 
which it is used." 

National Crushed Stone Ass'n v. E.P.A., 601 F.2d 111, 120 (4th 
Cir. 1979) (remanding the regulations on other grounds). 
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consideration in the BACT analysis, Petitioners should have 

established as a threshold matter that these practices are 

"available" to the applicant, e.g., that there are sufficient 

data indicating (but not necessarily proving) that their addi

tional control technologies, in conjunction with the conven

tional, state-of-the-art controls considered in the Spokane BACT 

analysis, will lead to a demonstrable reduction in emissions of 

regulated pollutants or will otherwise represent BACT. 'l!il They 

have not done so in this instance. Petitioners have not pointed 

to a single facility anywhere (or even a study) that satisfies 

these threshold requirements. Therefore, this aspect of the 

petition is dismissed. 

It is clear that more and more communities will be usinq 

recycling in conjunction with incineration to address their 

municipal waste problems. As more information becomes available 

from these communities, it may overcome the deficiencies in the 

petition presented in this case, and if so, it may determine the 

potential of recycling practices for controlling requlated 

pollutant emissions under the PSD provisions of the Clean Air 

Act. The Agency expects future permit applicants to consider 

this infor.ation as it becomes available and to assess its 

potential for inclusion in their analyses of BACT. The rate at 

which this information becomes available is also likely to 

increase rapidly in the near future. In late January 1989, EPA 

Cf. note 9, supra. 
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established a new Office of Pollution Prevention, which will 

include the study and development of environmentally sound 

recycling practices as part of its mission. 54 E§si. ~. 3845 

(January 26, 1989). In addition, the Agency's February 1989 

Municipal Waste Task Force Report describes the many recent 

efforts to develop information and to effect positive changes in 

the way we deal with the problems of increasing waste generation 

and decreasing waste management capacity. currently, however, 

not enough technical data are available to determine the air 

quality benefits of requiring fuel cleaning and source separation 

in combination with state-of-the-art air pollution equipment. 

As a final matter, I am also dismissing as moot the petition 

insofar as it concerns the No. emission limitation and thermal 

de-No. technology. I am doing this not because the petition 

lacks merit but because Spokane has agreed to install the re

quisite technology and to have the permit revised to reflect this 

change in the facility. Accordingly, I am remanding the permit 

to Ecology to revise the permit along these lines. Following 

reissuance of the revised permit, Petitioners shall be given the 

opportunity, in accordance with 40 CFR §124.19, to appeal any 

determination Ecology makes with respect to the revised NO• 
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limitation. Any such appeal shall be strictly limited to the 

scope of the revisions in the NO& limitation. 

so ordered. HI 

Dated: -lfi 9 189 
William JC. Reil 

Administrator 

All pendinq requests to submit further comments or responses 
are denied. 
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UNITED S1:ATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

JUN 15 1989 

Mr. John Daniel 
Assistant Executive Director 
Department of Air Pollution Control 
Commonwealth of Virginia 
P.O. Box 10089 
Richmond, Virginia 23240 

Dear John: 

This is in response to your letter of May 12, 1989, in which you 
asked at what time the State of Virginia could finalize a best available 
control technology (BACT) determination for a new emission source that will 
be collecting site-specific meteorological data until April 1990 for the air 
quality modeling analysis required under 40 CFR 51.2l(m). You stated that the 
air quality modeling analysis must be performed before the permit application 
can be considered complete, and specifically asked whether the.State may "lock 
in" BACT for the source (a) now, approximately 10 months before the 
meteorological data are available for the modeling analysis, (b) in December 
for modeling purposes, or (c) at some other time. You added that your 
preliminary determination of BACT for this source is the same as for three 
other virtually identical emission sources for which you already have issued 
permits to the applicant. 

Based on the situation you have described, there are two interpretations 
of the question you have asked. The first is that the applicant wants a BACT 
decision that is somehow "locked in" (i.e., unchangeable) at some point during 
(or before) the permit review process. Such a procedure would be unlawful. 
In the BACT selection process, the applicant analyzes BACT alternatives and 
recommends one of the alternatives in the application. The reviewing agency 
then makes a preliminary BACT determination and presents this and other 
preliminary determinations to the public for comment. The reviewing agency, 
based on public conunent and any new information regarding either the 
alternatives evaluated in the PSD application or recent developments in 
control techniques that were not addressed in the application, then selects 
BACT as it prepares the final permit. Even then, as you know, the BACT 
decision is not "locked in." If the source requests a permit extension under 
40 CFR 52.2l(r)(2), EPA's current policy is to re-evaluate the BACT decision 
based on the technologies that are available at the time of the extension 
request. 

8.38 



2 

The above summary of the review process for BACT is intended to emphasize 
the open nature of the BACT determination, even with a complete application. 
In light of the Clean Air Act's emphasis on careful evaluation and informed 
public participation, a permitting authority can not lawfully agree on BACT 
with an applicant before the application is complete. 

The second interpretation of this situation is that the applicant simply 
would like to know your tentative preliminary determination of BACT as soon as 
possible. There is nothing wrong with sharing this information at any time 
you feel is appropriate. It is obviously useful for an applicant to know the 
minimum level of control you would seriously consider to be BACT based on your 
experience and expertise, so long as you make the applicant understand that 
you are not held to that level as a "locked in" decision. Of course, a good 
preliminary BACT determination made for the source is more likely to remain as 
the permitted BACT. 

The lack of a "locked in" BACT should not affect the applicant's ability 
to conduct a modeling analysis. Modeling should be done by the applicant 
based on the level of control recommended by the applicant. If a more 
stringent level of control is selected as BACT, the applicant's modeling 
results can nearly always be adjusted by applying the ratio of selected vs. 
modeled emissions. Therefore, a "locked in" BACT isn't needed for modeling. 

I am also somewhat concerned about BACT determinations you indicate have 
already been made. You did not specify what BACT was, but with different fuel 
mixes, I would have anticipated the probability of different limits on the 
units. Also, did the BACT review consider whether a spreader stoker was the 
best way (from an air pollution prevention point of view) to fire coal for co
generation and whether some other type of coal-fired unit would be better? 

Another point worth mentioning is the area of technology transfer. We 
have heard that some applicants are attempting to define gas streams and 
source types far more narrowly than connnon sense would dictate in an effort to 
avoid certain controls. For example, an applicant might say that NOx controls 
have been applied to a 30 and 70 MW coal boiler, but not to a 45 MW coal 
boiler; that the control technology has been applied to pulverized and 
fluidized bed units, but not to spreader stokers; or that the technology has 
never been applied to the particular mix of, say, wood and coal planned for 
that unit. Such arguments should be closely scrutinized and the applicant 
should explain fully not only what is different about the gas stream (if the 
control technology being analyzed is an add-on control), but also why that 
difference precludes transfer of that control technology to the proposed 
source. The burden of proof should be relatively high in order to prevent 
circumvention of reasonable technology transfer by the selection of some 
slightly different unit. 
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I hope that this response has been helpful in answering your question. 
Please contact Sam Duletsky [(919) 541-0873] or me [(919) 541-5592] if you 
wish to discuss this further. 

Sincerely, 

~~~ 
New Source Review Section 

cc: Bernie lurlinski, Region Ill 

8.38 



BEFORE THE ADMINISTRATOR 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

In the Matter of 
) 
) 
) 
) 
) 
) 
) 

Hibbing Taconite Company, 
PSD APPEAL NO. 87-3 

Petitioner 

~~~~~~~~~~~~~~> 

ORDER ON PETITION FOR REVIEW 

In a petition dated July 30, 1987, U.S. EPA Region V seeks 

review of a Prevention of Significant Deterioration (PSD) permit 

determination that authorizes the Hibbing Taconite Company 

(Hibbing) to modify its furnaces to burn petroleum coke as a 

fuel. A final decision to issue the permit was made on July 2, 

1987, by the Minnesota Pollution control Agency (MPCA), pursuant 

to a delegation of authority from Region v. 11 MPCA's action in 

issuing the permit is subject to the review provisions of 40 CFR 

§124.19 because the permit is deemed to be an EPA-issued permit 

under EPA rules. 40 CFR §124.41: 45 Fed. Reg. 33,413 (May 19, 

1980). 

In its petition for review, Region V raises seven issues: 

(1) whether Hibbing's analysis of Best Available Control Tech

nology (BACT) for sulfur dioxide (S02) is erroneous; (2) whether 

lt The PSD program was delegated to the State of Minnesota on 
October 15, 1980, under the authority of 40 CFR §52.2l(u). See 
Letter from John McGuire, Regional Administrator, EPA Region V, 
to Terry Hoffman, Executive Director, MPCA (October 15, 1980). 
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Hibbing failed to perform a collateral impacts analysis on 

unregulated pollutants as required by North County Resource 

Recovery Associates, PSD Appeal No. 85-2 (June 3, 1986): (3) 

whether the permit violates section 165 of the Clean Air Act (CAA 

or Act) by allowing Hibbing to modify its facility and operate 

for nine months without a prescribed emission limit for so2 ; (4) 

whether the permit limit of 0.024 grains per dry standard cubic 

foot (gr/dscf) represents BACT for particulate matter (PM); (5) 

whether Hibbing improperly excluded its property from the ambient 

air quality modeling; (6) whether analysis of alternative control 

technologies is required for carbon monoxide (CO) emissions and 

whether the permit must contain operating requirements for 

combustion of CO; and (7) whether Hibbing improperly relied on 

existing data from distant monitors to meet the preconstruction 

monitoring requirements under 40 CFR §52.2l(m) (1). ii 

For the reasons set forth below and pursuant to 40 CFR 

§124.19, review of issues (2), (6), and (7) is denied. Issues 

(1), (3), (4), and (5) are remanded to MPCA to conduct additional 

BACT analyses and to determine the portion of the Hibbing pro-

ii Both Hibbing and MPCA have filed responses to the Region's 
Petition for Review. See Comments of Hibbing Taconite company on 
the EPA Region V Petition for Review of Minnesota Permit No. 541-
87-0T-l (PSD Appeal No. 87-3) (December 30,1987): Minnesota 
Pollution Control Agency, Division of Air Quality, Response to 
U.S. EPA Region V's Petition for Review of Permit No. 541-87-0T-l 
Issued to Hibbing Taconite Co. (September 28, 1987). Hibbing•s 
attorney sent a letter dated January 5, 1988, concerning a 
curtailment of natural gas to the Hibbing plant. For purposes of 
deciding the issues on appeal, there is no need to consider the 
matters raised in that letter. 
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perty (if any) that should be excluded from the ambient air 

determination, consistent with this opinion. 

Background 

Hibbing's plant crushes taconite ore, concentrates the iron 

in the resulting powder, and forms it into pellets for shipment 

to a primary steel plant. The taconite plant equipment includes 

ore crushers, concentrating process lines, and pelletizing 

furnaces. The plant currently uses venturi rod scrubbers as a 

pollution control technology. Until recently the furnaces burned 

only natural gas and fuel oil. Now Hibbing plans to switch to 

petroleum coke as a fuel, thus requiring a physical modification 

of the plant. The modification will bring Hibbing under the 

purview of the CAA's PSD requirements for the first time. Y 

Hibbing has submitted a PSD applicability analysis that 

shows the proposed modification is subject to PSD requirements 

for emissions of so2 , co, and PM. ~ 

~1 The Hibbing facility was constructed between 1973 and 1977. 
The PSD requirements of the CAA apply only to facilities on which 
construction was commenced after August 7, 1977. 42 u.s.c. 
§7475. 

~1 Before an existing major emitting facility located in an area 
that is meeting the National Ambient Air Quality Standards 
(NAAQS) can undertake a major modification, i.e., one which would 
result in a significant net emissions increase of a regulated 
pollutant, the owner must obtain a PSD permit. 40 CFR 
§52.2l(b) (2) (i). Hibbing is located in an area designated as 
being in attainment of the NAAQS for so2 , co, and TSP -- all 
regulated pollutants. 40 CFR §81.324. Hibbing•s analysis shows 
that there would be a significant net emissions increase for each 
of these pollutants. 
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Discussion 

Administrative review of PSD permit decisions is not usually 

granted unless the permit decision is clearly erroneous or 

involves an exercise of discretion or policy that is important 

and therefore should be reviewed by the Administrator as a 

discretionary matter. 40 CFR §124.19. "This power of review 

should be only sparingly exercised * * *·" 45 Fed. Reg. 33,412 

(May 19, 1980). The regulations envision that disputed permit 

conditions will be resolved for the most part at the regional 

level. Id. The burden of demonstrating that review should be 

granted is therefore on the petitioner. 

Issue Cll: BACT for so2 

The CAA makes permit issuance contingent on a showing that 

the proposed facility will employ the Best Available Control 

Technology (BACT) for each regulated pollutant emitted from it in 

significant amounts. 42 u.s.c. §7475. Section 169(3) of the CAA 

defines BACT as an "emission limitation" reflecting the "maximum 

degree of reduction" that is "achievable" on a "case-by-case 

basis, taking into account energy, environmental, and economic 

impacts and other costs." 42 u.s.c. §7479(3). This case-by-case 

approach provides a mechanism for determining and applying the 

appropriate technology in each situation. 

The Region argues that the BACT analysis for SOz is erron

eous because Hibbing failed to use the burning of natural gas as 
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its "base" case: ~ it did not factor in the cost savings from 

the fuel switch: it did not justify rejecting the burning of 

natural gas as a viable control strategy: and it did not present 

an engineering analysis demonstrating how the proposed 1.2 

lbs/MMBTU limitation for so2 emissions would be achieved or 

explaining why this limitation represents BACT. ~ According to 

the Region, the first two arquments present the following ques-

tion: "When economic problems face a facility, to what degree 

must that facility use cost savings to minimize environmental 

degradation if the facility switches to a more polluting fuel 

that reduces operating costs?" ZI Because PSD guidance for BACT 

does not directly address this issue, the Region asserts that it 

is appropriate for review by the Administrator. 

Neither the PSD regulations nor the PSD guidance differ

entiate between BACT analyses for plant modifications and BACT 

analyses for the construction of new plants. Nevertheless, the 

Region contends that, because Hibbing has been able to continue 

~ Use of the base case in performing a BACT analysis is des
cribed in the EPA Prevention of Significant Deterioration Work
shop Manual at I-B-7 (October 1980). For a definition of the 
base case, see text infra at 6-7. Cf. note 10 infra. 

~1 The Region also argues that Hibbing failed to consider other 
technologies commonly used to control so2 gas streams. Although 
this argument may have been true with regard to the original BACT 
analysis, Hibbing remedied this deficiency with its supplemental 
BACT analysis and its 9/24/87 BACT support study, conducted by 
Black and Veatch. See Letter from Charles B. Hoffman to David 
Beil, MPCA Staff Engineer (June 17, 1987); MPCA Response at 9-11 
and Attachment l. 

Y See Response of U.S. EPA, Region V, to Comments of Hibbing 
Taconite Company at 4 (March 14, 1988). 
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to operate burning natural gas, it must use natural gas as the 

base case. I disagree. Hibbing 1 s use of the coke burning plant 

with existing pollution controls as the base case clearly com

plied with the criteria for choosinq a base case in EPA's guid-

ance document. EPA's Prevention of Significant Deterioration 

Workshop Manual (October 1980) defines the base case as: 

[T)he control strategy that, in the absence of BACT 
decisionmaking, would normally have been applied. 
The choice of the base case may be dictated by other 
existing regulations and/or by company practice stand
ards or choices, if they provide a greater degree of 
emission reduction than that required by existing regu
lations (such as new source performance standards, 
national emission standards for hazardous air pol
lutants, etc.). 

Id. at p. I-B-7. The base case chosen here meets the require

ments of Minnesota's state permitting regulations, §I and thus is 

consistent with this definition. Moreover, Hibbing's choice of 

the base case is consistent with the practices of other taconite 

plants in Minnesota. ~' Nothing in the definition requires the 

§I Minnesota taconite plants operate under permits specifying 
the sol emission limits based on Minnesota Rules part 7005.2770. 
These imits are 2.0 lbs/MMBTU when burning a liquid fuel and 4.0 
lbs/MMBTU when burning a solid fuel. See MPCA Response at 7. 
The limit in the base case chosen by Hibbing is 4.0 lbs/MMBTU 
when burning petroleum coke. But see note 15 infra. 

!I Of the three taconite plants in Minnesota that are equipped 
and permitted to burn a combination of solid fuel, fuel oil and 
natural gas in the pellet production process, two plants produce 
a substantial portion of their production using a solid fuel. 
See HPCA Response at 6. Hibbing is the first taconite plant in 
the United States to become subject to PSD review either for 
original construction or for modification. Id. at 7. 
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base case to be the unmodified plant. ,ml The Region has not 

shown any compelling reason why a permit applicant seeking to 

modify an existing plant should be subject to a different set of 

criteria for choosing a base case than a new permit applicant. 

Furthermore, I disagree with the Region's argument that 

Hibbing failed to take into account the cost savings from the 

fuel switch. An important purpose of any BACT analysis is to 

provide a comparison of the costs associated with each alter-

native control technology. This comparison necessarily takes 

into account the cost-savings associated with less expensive 

control technologies, as well as the increased costs associated 

with the more expensive alternatives. once a proper base case is 

chosen and alternatives are compared, no additional cost savings 

analysis is necessary. The Region has not met its burden of 

showing that the BACT analysis was clearly erroneous or otherwise 

warrants review with respect to the first two issues. Thus, 

review is denied on this aspect of the so2 BACT issue. 

The Region's third argument is that Hibbing failed to just-

ify its rejection of burning natural gas as a viable control 

101 Recognizing the need for a more consistent BACT process, EPA 
recently began developing specific guidelines on the use of the 
"top-down" approach, which requires an applicant to justify why 
it ~annot use the most effective pollutant control available. 
Se= Memorandum from J. Craig Potter, Assistant Administrator for 
Air and Radiation, to EPA Regional Administrator's (December 1, 
1987). The top-down approach, however, was not applicable here 
because the permit determination was made prior to the issuance 
of this memorandum. See In the Matter of Pennsauken County, New 
Jers~1 Resource Recovery Facility, PSD Appeal No. 88-8 at 6-7 
(November 10, 1988). 
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strategy. I agree. Hibbing contends that although natural gas 

was once a financially viable alternative, due to the depressed 

economic situation in the steel industry, natural qas is now too 

costly. Nevertheless, Hibbing has been able to continue to 

operate using natural gas. In my view, Ribbing's ability to 

continue to operate using natural gas creates a presumption that 

natural gas is a financially achievable alternative. Of course 

this presumption can be rebutted, but to do so, Hibbing must 

provide a detailed consideration of objective economic data. 

Mere generalizations about the economic woes of the steel in-

dustry are not enough. Hibbing's BACT analysis does not contain 

the level of detail and analysis necessary to overcome the pre

sumption that the natural gas alternative is economically achiev

able. The BACT analysis shows the cost of burning natural gas is 

$1310/ton of so2 removed, however, there is no serious discussion 

of cost effectiveness. Greater efforts must be made by the 

applicant to show that the natural gas alternative is not econom

ically feasible. This might be done, for example, by comparing 

the costs of burning natural gas with the costs associated with 

so2 controls used in other similar types of facilities that have 

gone through PSD review. !!! Thus, on remand, MPCA must ensure 

that the BACT analysis contains a more detailed economic just

ification for rejecting the natural gas alternative. 

1Y In its petition, the Region states that a control cost of 
$1300 per ton is within the cost range found for BACT deter
minations, and therefore, is reasonable. 
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Although the parties have not raised it, one argument that 

could be made is that the Region, by requirinq the burning of 

natural gas to be an alternative to be considered in the BACT 

analysis, is seeking to "redefine the source." Traditionally, 

EPA has not required a PSD applicant to redefine the fundamental 

scope of its project. lY However, this argument has not been 

made, and in any event, the argument has no merit in this case. 

EPA regulations define major stationary sources by their 

product or purpose (e.g., "steel mill," "municipal incinerator," 

"taconite ore processing plant," etc.), not by fuel choice. W 

Here, Hibbing will continue to manufacture the same product 

(i.e., taconite pellets) regardless of whether it burns natural 

gas or petroleum coke. Likewise, the PSD guidelines state that 

in choosing alternatives to be considered in a BACT analysis, the 

121 See In the Matter of Pennsauken County, New Je:&Sey Resource 
Recovery Facility, PSD Appeal No. 88-8 at 11 (November 10, 
1988) (BACT permit conditions "are not intended to redefine the 
source"). several important distinctions, however, can be drawn 
between Pennsauken and the facts here. In Pennsauken, the 
petitioner was urging EPA to reject the proposed source (a 
municipal waste combustor) in favor of using existing power 
plants to co-fire a mixture of 20l refuse derived fuel and 80% 
coal. In other words, the petitioner was seeking to substitute 
power plants (having as a fundamental purpose the generation of 
electricity) for a municipal waste combustor (having as a 
fundamental purpose the disposal of municipal waste). Moreover, 
the petitioner was not merely seeking to "condition" the permit; 
instead, it was urging EPA, in effect, to deny the permit for 
construction of the proposed source in favor of using existing 
power plants. The Hibbing situation, however, is quite distinct. 
Here, the petitioner (the Region) is merely urging the continued 
burning of natural gas at the same source -- an alternative that 
will not require any fundamental change to Ribbing's product, 
purpose, or equipment. 

See 40 CFR 52.2l(b) (1). 

8.39 
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applicant must look to what types of pollution controls other 

facilities in the industry are using. The record here indicates 

that there are other taconite plants that burn natural gas, or a 

combination of natural qas and other fuels. Thus, it is reason

able for Hibbing to consider natural gas as an alternative in its 

BACT analysis. Moreover, because Hibbing is already equipped to 

burn natural gas, this alternative would not require a funda-

mental change to the facility. 

The Region's last argument with respect to the BACT analysis 

for so2 is that Hibbing failed to present an engineering analysis 

demonstrating how the 1.2 lbs/MMBTU limitation for so2 emissions 

would be achieved or explaining why this level represents BACT. 

I agree. Although BACT is defined as an "emission limitation," 

it is also, as its name implies, keyed to a specific control 

technology. In a previous PSD permit decision involving the 

issue of whether EPA has the authority to prescribe technological 

process and production requirements, the Administrator stated: 

PSD permits and BACT determinations are tailor
made for each pollutant emitting facility. Conse
quently, the "case-by-case" evaluation of economic 
costs and energy and environmental impacts that has to 
be performed as part of a BACT determination is inex
tricably tied to a specific set of assumptions regard
ing the type of pollution control technology that will 
be in place at each facility. Any change in the con
trol technology would require a reevaluation of those 
impacts and costs, which, in turn, might necessitate a 
change in the emission level (lower or higher than the 
previous one). Therefore, unless the type of control 
technology that will be used to achieve a particular 
emission limitation is identified and adhered to by the 
Applicant, the BACT determination is meaningless. Ac
cordingly, an emission limitation in a PSD permit 
cannot be established without also relating it to the 
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specific type of control technology that will be used 
to achieve the limitation • .lit 

Moreover, EPA regulations require PSD permit applicants to submit 

"a detailed description as to what system of continuous emission 

reduction is planned .•• , emission estimates, and any other 

information necessary to determine that best available control 

technology would be applied." 40 CFR §52.2l(n) (1) (iii) (emphasis 

added). 

Here, the record before me fails to clearly identify the 

control technology that represents BACT and to explain how MPCA 

arrived at the 1.2 lbs/MMBTU .lll figure or whether Hibbing will be 

!!I In the Matter of CertainTeed Corp., PSD Appeal No. 81-2 at s-
6 (December 21, 1982) (footnote omitted). 

ill The entire process by which the emission limitation of 1.2 
lbs/MMBTU was chosen is confusing. In its initial BACT analysis, 
Hibbing proposed burning petroleum coke as BACT, using its 
existing control technology (venturi rod scrubbers). See Letter 
from Charles B. Hoffman to David Beil, MPCA Staff Engineer (May 
20, 1987). In a technical document based on Ribbing's BACT 
analysis, MPCA concurred with Hibbing. See Requ~$t for Author
ization to Issue Air Emission Facility Permit No. 54~-87-0T-l for 
a Taconite Ore Processing Plant and Air Pollution control Equip
ment to Hibbing Taconite company, MPCA, Division of Air Quality, 
Regulatory Compliance Section at 4-5 (June 23, 1987). However, 
MPCA did not specify an emission limitation for 502 in that 
document. In the draft permit subject to public notice, MPCA set 
the BACT emission limit for so2 at 2.0 lbs/MMBTU. Subsequently, 
in response to EPA comments on the permit, MPCA issued the permit 
with an emission limitation of 1.2 lbs/MMBTU for so2 • In its 
brief, MPCA summarily stated that the 1.2 lbs/MMBTU limit "is 
economically justified." The Black & Veatch support study, which 
was completed after MPCA issued the permit with the 1.2 limit, 
also found the existing technology and petroleum coke to be BACT. 
Based on this study MPCA determined that 1.8 lbs/MMBTU was BACT. 
The Black & Veatch study indicates that the only control tech
nology that would lower emissions to 1.2 lbs/MMBTU is the ad
dition of a wet limestone scrubber. However, MPCA never deter
mined that wet limestone scrubbers represent BACT. 

8.39 
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able to meet the limit usinq the existinq control. technology • .1W 

MPCA's failure to require Hibbing to provide a detailed descrip

tion of the control technolOCJY that represents BACT, including 

data quantifying its removal efficiency, is clear legal error. 

Accordingly, on remand, MPCA must ensure that the record iden-

tif ies the control technology that represents BACT and MPCA must 

propose an emission limit based on the BACT analysis. If MPCA 

determines that l.2 lbs/MMBTU is BACT, the record must specify 

the control technology upon which the limitation is based and 

show that such technology will enable Hibbing to meet the 1.2 

lbs/MMBTU limit. 

Issue C2l: Unregulated Pollutants 

Region v argues that MPCA's permit review is deficient 

because there was no consideration of unregulated pollutants as 

required by North county Resource Recovery Associates, PSD Appeal 

No. 85-2 (June 3, 1986). In response, MPCA incorrectly argues 

that North County only applies to PSD permit proceedings for 

municipal waste combustors. North county interprets an express 

statutory requirement applicable to all PSD permits, and thus 

requires the permitting authority to take into account the con

trol technology's impact on unregulated pollutants in every 

permit proceeding. However, MPCA also responds that it did 

require Hibbing to analyze petroleum coke for unregulated trace 

~ Hibbing contends that it "cannot meet the 1.2 lb. limit in 
any financially viable way." See Hibbing's Comments (December 
30, 1987). 
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elements of concern. rrl In its response, Region V did not dis-

pute the adequacy of the trace element analysis. Thus, the 

Region has not met its burden of showing that Hibbing's analysis 

of unregulated pollutants is clearly erroneous or otherwise 

warrants review. 

Issue C3l: CAA's requirement for prescribed emission limits 

Region V argues that MPCA erred in issuing a PSD permit that 

does not prescribe an emission limitation for so2 for the first 

nine months of operation under the per1!lit. The permit must set 

forth emission limitations for each regulated pollutant that the 

facility will emit in significant amounts. Section 165(a) (1), 42 

u.s.c. §7475(a) (1). Although Hibbing's permit establishes a 1.2 

lbs/MMBTU emission limitation for so2 , Part V.D. of the permit 

allows Hibbing to operate its facility for nine months after 

modification while it designs a plan to achieve and comply with 

this limit. If after nine months Hibbing cannot achieve the 1.2 

lbs/MMBTU limit, it must submit an application for a revised 

emission limit. As a result, the permit has no emission limit 

prescribed for so2 for at least the first nine months. 

Last year in another PSD permit decision (involving the 

threshold question of whether the Administrator should review the 

permit), the Administrator stated: 

[T]he permit contains a provision allowing a reopening 
of the BACT determination after construction of the 

gJ Hibbing analyzed a large number of trace elements in its 
Applicability Analysis. See MPCA Response at 18-19 and Attach
ment 6 (September 28, 1987). 

8.39 
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facility has commenced. This provision appears to 
contravene §165(a) (1) of the Clean Air Act (CAA), which 
forbids construction of a facility before the emission 
limitations in the permit have been established. (CAA 
§169(3) defines BACT as an "emission limitation.") .1!I 

Similarly, in the instant case, Part V.D. of the permit con

travenes section 165(a)(l) of the CAA. Thus, Reqion V has made a 

showing of clear error and, on remand, MPCA must ensure that the 

permit contains an emission limitation for SOz, based on BACT, 

for the entire life of the permit. 

Issue (4): BACT for CPM) 

Region V contends that MPCA erred in setting 0.024 gr/dscf 

as BACT for PM because the technical document supporting the 

permit states that the existing scrubbers used by Hibbing "have 

consistently shown an outlet dust loading of 0.01 gr/dscf when 

tested by EPA Methods 1-5." 1Y Nowhere in this document is the 

0.024 gr/dscf limit mentioned. 

MPCA's response to the Region is that many BACT and Lowest 

Achievable Emission Rate (IAER) determinations have been made in 

the range of 0.02 to o.os qr/dscf. Since 0.024 is at the low end 

of this range, MPCA considered it acceptable. MPCA's argument is 

unresponsive to the information contained in the technical doc-

~ In the Matter of Virginia Power (Chesterfield Generating 
Station), PSD Appeal No. 88-2 at 2-3 (February 1, 1988) (footnote 
omitted). 

121 See Request for Authorization to Issue Air Emission Facility 
Permit No. 541-87-0T-l for a Taconite Ore Processing Plant and 
Air Pollution Control Equipment to Hibbing Taconite Company, 
Minnesota Pollution Control Agency, Division of Air Quality, 
Regulatory Compliance Section at 5 (June 23, 1987). 
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ument and it ignores the site-specific nature of BACT determin

ations. The argument that many BACT and LAER determinations have 

been made in the range of 0.02 to o.os gr/dscf should not, by 

itself, be used to justify a less stringent PM limit than is 

otherwise achievable, taking into account the necessary energy, 

economic, and environmental impacts. ~ Therefore, on remand, 

MPCA must provide a detailed justification for not adopting the 

0.01 gr/dscf limitation if another less stringent limitation is 

chosen. 

Issue 4: Ambient Air 

The Region argues that Hibbing improperly excluded approx

imately 14,000 acres of its property from ambient air quality 

monitoring. An EPA screening analysis conducted with receptors 

located inside the excluded area indicates that the PM and so2 

PSD increments and the so2 NAAQS will be exceeded. ill To obtain 

'iP.I As MPCA pointed out in its response, EPA guidelines on BACT 
state that the analysis of alternative strategies is not required 
in a BACT analysis if the applicant demonstrates that the chosen 
base case provides the highest degree of emission reduction 
available. Thus, MPCA may use the 0.01 gr/dscf limit in the 
permit without considering alternatives if it can show, as it 
represented in its technical document, that 0.01 gr/dscf repre
sents the highest degree of emission reduction available. See id. 
MPCA also cites EPA's BACT guidelines, which state that the 
analysis should only be as extensive as the quantity of pol
lutants emitted and the ambient air impact. MPCA is correct 
that, under this guideline, it need not necessarily expand the 
scope of control technoloqy alternatives beyond those previously 
considered. Nevertheless, MPCA must still explain its reasons 
for rejecting the 0.01 9r/dscf limit. 

ill Furthermore, the analys:~ suggests PM concentrations in this 
area may exceed the de mini~is level of 10 µg/m3

, thus triggering 
the requirement for pre-construction monitoring data for TSP. 

8.39 
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a PSD permit, an applicant must demonstrate that emission in

creases from the proposed source or modification will not exceed 

primary or secondary NAAQS or PSD increments. 'l1I 

In ambient air quality monitoring, mathematical models are 

used to predict pollutant concentrations at specific locations. 

To obtain a permit, the models need show only that the NAAQS and 

PSD increments will not be exceeded in the "ambient air." W The 

rules define ambient air as "that portion of the atmosphere, 

external to buildings, to which the general public has access." 

40 CFR §50.l(e). Thus, emissions that exceed the NAAQS or PSD 

increments on company property to which the public does not have 

access are not an impediment to permit issuance. EPA policy has 

allowed exclusion if public access is barred by fence or other 

physical barrier. 241 A Memorandum of Law issued by the EPA 

Off ice of General Counsel interprets the definition of "ambient" 

in section 50.l(e) as follows: 

That definition, in our view, limits the standards' 
applicability to the atmosphere outside the fence line, 
since "access" is the ability to enter. In other 
words, areas of private property to which the owner or 

l1I See 40 CFR §52.2l(c) (increases in pollutant concentrations 
over baseline limited to specific PSD increments); id. 
§52.2l(d)(no pollutant concentration shall exceed the primary or 
secondary NAAQS); see also 40 CFR §52.2l(k) (2) (the applicant 
must demonstrate the proposed source or modification will not 
cause or contribute to air pollution in violation of any PSD 
increment or NAAQS). 

231 Both the PSD increments and the NAAQS only apply in areas 
meeting the definition of ambient air. See 42 u.s.c. §§7409 & 
7470-7473. 

lil See, §..:..9....r_, Letter from Douglas M. Costle, EPA Administrator, 
to Senator Jennings Randolph (December 19, 1980). 
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lessee has not restricted access by physical means such 
as a fence, wall, or other barrier can be trespassed 
upon by members of the community at large. such per
sons, whether they are knowing or innocent trespassers, 
will be exposed to and breathe the air above the pro
perty. ~ 

MPCA ar<JUes that it inspected the area and found that effec

tive physical barriers preclude public access. ~ In support of 

this argument, MPCA has submitted photographs that show access 

roads blocked by gates and other physical barriers. Hibbing 

correctly argues that the test for ambient air exclusion does not 

require a continuous fence around the perimeter of the property. 

Other types of physical barriers can effectively preclude access. 

However, based on photographs submitted by EPA, there appears to 

be at least three, 'ill possibly four, ~ locations where physical 

~1 Memorandum from Michael A. James, EPA Air Quality and 
Radiation Division, to Jack R. Farmer, EPA Plans Management 
Branch (September 28, l972)(citation omitted) (emphasis added). 

261 MPCA cites a Federal Register notice in which EPA found the 
operator of the Kennecott smelter in Magma, Utah had effectively 
precluded public access from its property by a series of no 
trespassing signs, rugged terrain, and security patrols. See 50 
Fed. Reg. 7057 (February 20, 1985). As Region V points out in 
its response, however, the two situations are not analogous. The 
Kennecott property was extremely rugged and mountainous. Thus, 
the physical terrain itself helped to create an effective bar
rier. Id. Hibbinq•s property, as described by Hibbing itself, 
consists of "flat lowland with occasional rolling hills." See 
Hibbing•s Comments at 16. Furthermore, Kennecott apparently did 
not involve the same type of rights of way as does the Hibbing 
property. 

271 The three locations not having any apparent physical barriers 
are the main plant entrance, the rail line into the plant, and 
the power line into the plant. 

281 It is difficult to ascertain whether the berm around the 
tailings pond is an effective physical barrier from the photo
graphs submitted. 

8.39 
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barriers, natural or otherwise, do not exist alonq the perimeter 

of the 14,000 acres. I am remandinq this issue to MPCA to recon

sider whether public access is effectively precluded at the four 

locations in question. If MPCA does not find effective barriers 

to public access at the four identified (or any other) locations, 

MPCA must impose requirements in the permit that would force 

Hibbinq to erect appropriate barriers or to take other measures 

that would effectively preclude public access. Alternatively, 

MPCA may identify a different portion (presumably smaller) of 

Hibbing's property, from which access is effectively barred. '?31 

The factual issue of the exact area to which public access is 

precluded may be ripe for a negotiated settlement. 

Issue 6: BACT for CO 

Region v argues that the BACT analysis for co is erroneous 

because it did not contain an analysis of alternative controls 

and did not include any operational requirements for combustion 

of co. I disagree. The Region acknowledges that alternative 

controls for co are limited to combustion with excess air and 

temperature control. Nevertheless, the Region argues that the 

BACT analysis must include consideration of alternative combin-

ations of these two variables. Both Hibbing and MPCA have pro-

rll Region v has indicated that there may be a smaller area that 
would properly be excluded from the ambient air. 
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vided reasons why the chosen combination of temperature and 

excess air was the only acceptable one. ~ 

The Region also asserts, without citation, that once the 

combination of temperature and excess air that represents BACT is 

established, it should be specified in the permit. Neither the 

CAA nor EPA regulations absolutely require the permit to specify 

operational requirements in addition to a numerical emission 

limitation. }!I Both the CAA and EPA regulations define BACT as 

an "emission limitation.n ~ Hibbing's permit contains this 

required emission limitation and therefore omission of operation

al requirements was not clear error. lll Nevertheless, Hibbing 

must adhere to the control technology identified as representing 

BACT in its BACT analysis. ~ Review is denied on this issue. 

301 To produce a high strength abrasion resistant taconite 
pellet, the pellets must be heated to, and maintained at, a 
temperature of 2450° F. The amount of excess air that can be 
used is limited by the need to achieve a high enough temperature 
in the combustion gases to raise the temperature of the pellet to 
the required level. Although increasing the temperature would 
result in a reduction of co emissions, it would also result in 
pellets of unacceptable quality. Thus, the chosen combination of 
temperature and excess air appears to be the only acceptable 
combination. The Region has not shown that Hibbing's justifi
cation of this combination is clearly erroneous. 

Ill Furthermore, MPCA represents that combustion control is 
automatic and not dependent on operator attention. 

42 U.S.C. §7479(3); 40 CFR §52.2l(b) (12). 

lll Moreover, there is nothing in the record to indicate that 
specifying the combination of temperature and excess air is 
essential to monitor compliance with the emission limitation. 

~ See In the Matter of CertainTeed Corp., PSD Appeal No. 81-2 
at 5 (December 21, 1982). 

B.39 
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Issue 7: Preconstruction Monitoring 

Region V argues that the data used by Hibbing do not meet 

the preconstruction monitoring requirements of 40 CFR §52.2l(m) 

and EPA's Guidelines on Ambient Monitoring. ~ Section 

52.2l(m) (l)(iii) of the rules requires applicants to submit 

continuous air quality monitoring data to determine if emissions 

of a pollutant would cause or contribute to a violation of a 

NAAQS or an increment. The data must be gathered over a period 

of at least a year and must represent at least the year preceding 

receipt of the application. EPA allows substitution of existing 

representative air quality data in lieu of having the source 

generate its own preconstruction monitoring data, provided these 

data meet the criteria in the "Ambient Monitoring Guidelines for 

Prevention of Significant Deterioration" (July, 1980). ~ 

The guidelines require existing monitoring data to be rep-

resentative of areas of (1) maximum existing pollutant 

concentrations, (2) maximum concentration increases from the 

proposed source or modification, and (3) maximum combined impact 

from existing and proposed sources. If there are no existing 

monitors in such areas the guidelines allow monitors located 

elsewhere to be used on a case-by-case basis. The guidelines 

provide examples of cases in which it would be appropriate to use 

~ Based on Hibbing's modeling results, preconstruction monitor
ing data is required only for so2 • However, in light of the 
remand on the ambient air issue, preconstruction monitoring may 
also be required for PM. See supra note 17 & accompanying text. 

See 45 Fed. Reg. 52676 (August 7, 1980). 
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existing monitors that are located outside the three areas listed 

above. Id. at 6-8. In one example, the proposed source is in an 

area that is generally free from the impact of other point sour

ces. Id. at 6. The guideline states that representative data 

may be obtained from a "regional" site, a site that is charac

teristic of air quality across a broad region. Id. The use of 

regional sites should be limited to relatively remote areas and 

should not be used in areas of multisource emissions or areas of 

complex terrain. Id. 

Hibbing maintains that it properly used representative data 

from a monitoring site that fits the description in this example. 

Both Hibbing and the monitoring site are located in an area that 

is generally flat, sparsely populated, and contains one plant 

(the Clay Boswell plant) that accounts for 70% to 81% of the 

total so2 emissions. Hibbing contends that because this moni

toring site is closer to the Clay Boswell plant than is the 

Hibbing property, it probably has higher pollutant concentrations 

than the Hibbing property. Nevertheless, the Region asserts that 

it is "not convinced that Hibbing qualifies for the use of reg

ional monitoring data." The Region maintains that there are 

eleven so sources within 65 kilometers of Hibbing, and thus it is 

a "multisource" area. The Region also contends that because the 

Clay Boswell plant has two very tall stacks, it is not expected 

to cause high ground-level concentrations, and thus the moni

toring data may not reflect pollutant levels as high as those in 

the area closer to the Hibbing plant. 

8.39 
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In my view, the Region has not met its burden of showing 

that MPCA committed clear legal error in interpreting or applying 

example number one of the guidelines. The guidelines are very 

broad and leave much to the discretion of the permitting auth-

ority. Moreover, the examples provided in the guidelines are not 

intended to be an exhaustive listing of every conceivable situ

ation in which the use of representative data is appropriate. Ill 

The Region is not able to point to any specific misinterpretation 

or misapplication of the guidelines. The mere existence of some 

other sources in the area and the Clay Boswell plant's tall 

stacks, without more, is not sufficient to show that MPCA's 

characterization of the area as non-multisource was clearly 

erroneous. 

Moreover, the Region has not shown that MPCA committed a 

factual error in evaluating the conditions in the vicinity of the 

W The guidelines state "~ examples are included to demonstr
ate overall intent." Ambient Monitoring Guidelines for Preven
tion of Significant Deterioration at 6 (July, 1980). The Region 
also argues that the guidelines require existing representative 
data to be collected in the three year period preceding the 
permit application. Hibbing used data from 1980-1983, which 
clearly was not within three years of the 1987 permit appli
cation. The guidelines merely state, however, that "generally" 
preconstruction data must have been collected within three years 
prior to the date of permit application. Here, it appears that 
it would be impossible to do this because MPCA had already 
permitted Hibbing to do a test burn of petroleum coke during 1985 
and 1986. See Citizens Against the Refinery's Effects, Inc. v. 
United State Environmental Protection Agency, 643 F.2d 178, 181 
(4th cir. 198l)(PSD permit applicant may properly use one year of 
weather data in its air dispersion model instead of the five 
years recommended by EPA guidelines because the guidelines were 
only recommendations and only one year of data was locally 
obtainable and compatible with the model used). 
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Hibbing site and monitoring site. Region V has not contested 

Hibbing's factual assertions that the Clay Boswell plant accounts 

for the majority of so2 emissions in the area or that the other 

plants in the area account for very small percentages (no source 

accounting for more than 3.6%) of overall emissions. In sum, far 

from demonstrating that MPCA committed clear error by allowing 

Hibbing to use the regional data, Region v has shown nothing more 

than it is "not convinced" that Hibbing's use of the regional 

monitoring data was appropriate. El Review is denied on this 

issue. 

Conclusion 

The deficiencies in the BACT analysis leave two courses of 

action open at this juncture of the proceedings. One is to grant 

review of the permit and enter into the briefing phase con

templated by 40 CFR §124.19(c). However, the deficiencies in the 

record cannot be rectified through the submission of briefs, and 

any ensuing decision would likely conclude that the permit should 

be denied (because of the deficiencies) or that it should be 

remanded to the permit-issuing authority to allow the applicant 

to supplement the BACT analysis. Considerations of time favor 

remanding the permit in the first instance. Therefore, rather 

than receiving additional briefs on appeal, I am remanding ·the 

case to MPCA to: include in the permit an emission limitation for 

~ Moreover, MPCA has included in the permit a requirement that 
Hibbing design, install, and operate an ambient air monitoring 
system for S02. 

8.39 
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so2 based on BACT, for the life of the permit; to provide a 

detailed economic analysis sufficient to justify rejection of the 

natural gas alternative; to identify the control technoloqy that 

the 502 limitation is based on and demonstrate that such tech

nology will enable Hibbing to meet the prescribed permit limit

ation: and to either set the BACT limitation for PM at 0.01 

gr/dscf or explain why it rejected this limitation. On remand, 

MPCA must also determine whether public access is effectively 

precluded from the four locations identified in this order, and 

if not, MPCA must either impose conditions in the permit that 

would require Hibbing to erect appropriate barriers at these 

locations or identify a smaller area of its property from which 

public access is effectively precluded. 

MPCA's determination on remand will be subject to review 

under 40 CFR §124.19, ¥11 and appeal of its decision on remand 

~ The Region maintains that MPCA should be required to obtain 
the Region's concurrence on the permit before issuing the permit. 
I find no basis for this argument. Regarding the procedures for 
issuance of PSD permits, the delegation agreement between EPA and 
MPCA requires MPCA only to forward preliminary determinations to 
grant or deny a PSD permit to EPA for comment and to send copies 
of its final action on PSD permits to EPA. In contrast, In the 
Matter of Honolulu Resource Recovery Facility, PSD Appeal No. 86-
8 (June 22, 1987), the delegation agreement required EPA Region 
IX and the Hawaii Department of Health (HDOH) concurrence on BACT 
determinations on the first five permits issued by HDOH. 

Nevertheless, MPCA and the Region should communicate during 
the course of PSD permit proceedings and attempt to reach a 
consensus on matters of disagreement. Moreover, as previously 
noted, MPCA's action in issuing the permit is subject to review 
provisions of 40 CFR §124.19 because the permit is deemed to be 
an EPA-issued permit under EPA rules. 40 CFR §124.41; 45 Fed. 
Reg. 33,413 (May 19, 1980). 
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will be required to exhaust administrative remedies under section 

124.19(f) (1) (iii). 

so Ordered. 

Dated: JUL I 9 1989 

k_L 
William K. Rei 

Administrator 

8.39 
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BEFORE THE ADMINISTRATOR 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

In the Matter of: 

Huntington Mass-Burn Incinerator 

Applicant 

) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~-> 

PSD Appeal No. 89-2 

ORDER DENXING REYIEW 

By letter dated July 9, 1989, Citizens for a Livable 

Environment and Recycling, Inc. requested review of an amended 

Prevention of Significant Deterioration (PSD) permit that author-

izes construction of ~ mass-bum municipal waste incinerator for 

the Town 9f Huntington, New York. The New York State Department 

of Environmental Conservation (DEC) issued the amended permit on 

June 9, 1989, pursuant to a delegation of authority from EPA 

Region II, New York, New York. Because of the delegation, DEC's 

permit determination is subject to the review provisions of 40 

CFR §124.19, and any permit it issues will be an EPA-issued 

permit for purposes of federal law. 40 CFR §124.41: 45 Fed. Reg. 

33,413 (May 19, 1980). 

Petitioner objects to the issuance of the permit because it 

believes the permit is deficient in several respects. Petitioner 

claims, inter alia, that the permit will allow the facility to 

emit excessive quantities of No.; that it fails to require the 

facility to use the best available control technology (BACT) for 

control of NOx emissions; and that the BACT analysis is deficient 

8.40 
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because it does not contain a comparative analysis of recycling 

and mass-bum incineration. 

Under the rules governing this proceeding, there is no 

appeal as of right from the permit determination. Ordinarily, a 

petition for review of a PSD permit determination is not granted 

unless it is based on a clearly erroneous finding of fact or 

conclusion of law, or involves an important matter of policy or 

exercise of discretion that warrants review. The preamble to the 

regulations states that "this power of review should be only 

sparingly exercised," and that "most permit conditions should be 

finally determined at the Regional [state] level * * *·" 45 Fed. 

Reg. 33,412 (May 19, 1980). The burden of demonstrating that the 

permit conditions should be reviewed is therefore on the peti

tioner. Petitioner has not met its burden. 

Petitioner's claims with respect to NOx emissions are 

groundless and are based on a misunderstanding of the applicable 

leqal requirements. In claiming that predicted emissions of NOx 

(565 tons per year, according to petitioner) will exceed federal 

requirements, petitioner has confused the actual requirements 

(for which there are no specific tonnage limitations) with a "de 

minimis• emissions rate -- 40 tons per year -- which determines 

whether a facility's NOx emissions are "significant" and there

fore subject to BACT and other PSD requirements. See 40 CFR 

§§52.2l(b) (23)(i) and 52.2l(j) (2). Because the facility's 

predicted NOx emissions will exceed that threshold rate, a ~CT 

analysis was performed for the proposed facility, with DEC 
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determining BACT to be "selective noncatalytic reduction." DEC's 

BACT determination is reflected in the permit, and petitioner has 

not shown it to be erroneous in any respect. With respect to 

recycling, Petitioner's assertions that the BACT analysis is 

deficient are unconvincing because petitioner has not shown, as 

it must, th~t recycling is an "available" technology, which -- in 

combination with emission control equipment already proposed for 

the facility -- will demonstrably reduce emissions of regulated 

pollutants such as NOx or will otherwise represent BACT. Without 

such a showing, the petition fails to establish grounds for 

including recycling in the BACT analysis. See Spokane Regional 

Waste-to-Energy Project, PSD Appeal No. 88-12 at 22 (EPA June 9, 

1989). Accordingly, review of DEC's permit determination is 

denied. 

so ordered. 

Dated: 2 1989 
William K. Reill 

Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

Mr. Christopher J. Daggett 
Commissioner 
State of New Jersey 

SEP 11 1989 

Department of Environmental Protection 
CN 402 
Trenton, New Jersey 08625-0402 

Dear Mr. Daggett: 

This is in response to your August 15, 1989 letter to Administrator 
William Reilly regarding the use of urea injection in place of ammonia 
injection for the control of nitrogen oxides (NOx) from municipal waste 
combustors (MWC's). You wish to know if the Environmental Protection Agency 
(EPA) would accept urea injection as either innovative control technology or 
best available control technology (BACT) for NOx control from MWC's. Also, 
you ask.if EPA would approve of its use at the proposed Passaic Resource 
Recovery Facility (PRRF) and how such approval would likely affect the current 
administrative review process for NOx control from the source. 

In recent BACT determinations for MWC's, EPA has accepted anunonia 
injection as the best and the most appropriate control technology for NOx 
control. Consequently, ammonia injection, or a comparable technology in terms 
of emissions reduction and other impacts, would currently qualify as BACT. 
Therefore, at the present time, if it were adequately shown in an application 
for a MWC that urea injection would be comparable to (or better than) anunonia 
injection in terms of performance and impacts, urea injection could be 
determined to represent BACT. It is important to note, however, that in the 
future a more stringent level of control could, of course, supplant ammonia 
injection as the "topn control level. 

The prevention of significant deterioration (PSD) regulations, in 
addition to establishing specific provisions for BACT and modeling 
requirements, set out criteria for determining whether a proposed control 
technology is innovative. For PSD purposes, "innovative control technology" 
is defined at 40 CFR 52.2l(b)(l9) as "any system of air pollution control that 
has not been adequately demonstrated in practice, but would have a substantial 
likelihood of achieving a greater continuous emissions reduction than any 
control system in current practice or of achieving at least comparable 
reductions at lower cost in terms of energy, economics, or nonair quality 
environmental impacts." Our initial review of the limited data available to 
us indicates that there have been over 20 field demonstrations of urea 
injection worldwide on a range of combustor and fuel types (including two MWC 
facilities). Although it has not been applied commercially to a MWC facility 
in the United States, urea injection has been applied commercially to a MWC 
facility in Basel, Switzerland, and a carbon monoxide (CO) boiler in 
California. Preliminary indications are that its conunercial application at a 
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MWC may provide for comparable (or greater} NO control at a lower cost. As 
to urea injection being considered innovative fechnology, EPA cannot, however, 
rule on the issue until presented with source-specific information and written 
justification from the applicant and State addressing 1) why urea injection 
should be considered as not having been adequately demonstrated in practice, 
2) how the technology fulfills the other innovative technology criteria [as 
defined at 40 CFR 52.2l(b)(l9)], and 3) how it will be applied to the source. 

As you are aware, the PSD permit for PRRF is currently before the 
Administrator as a result of his decision to review the State's BACT 
determination respecting NOx emissions. Moreover, a petition challenging the 
same determination (and others) was also received from Beth Israel Hospital 
and United Passaic Organization. Although a decision by the State to amend 
the permit for the purpose of revising the BACT determination to require 
either a11111onia or urea injection (assuming they are comparable) would probably 
moot the NOx issue, the amendment itself would be subject to applicable public 
participation procedures, including appeal procedures under 40 CFR 124.19. 
Therefore, the permit could not become effective until those procedures have 
been satisfied. 

I have asked Region II to take the lead and work with you in evaluating 
any information the State or applicant may wish to present for the purpose of 
demonstrating urea injection as BACT or innovative control technology, either 
at PRRF or another MWC facility. If you have any further questions in regard 
to this matter, please contact Conrad Simon, Director, Air and Waste 
Management Division, Region II, at {212) 264-2301. 

cc: Conrad Simon 
Frank E. Ferruggia 
Robert J. Burcin 
Ronald L. Mccallum 
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U.S. ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

In the Matter ot: 

Spokane Reqional Waste-to-Enerqy 
Project 

Permit Applicant 

) 
) 
) 
) 
) 
) 
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~~~~~~~~~~~~~~~~~> 

PSD Appeal No. 89-4 

ORQER QENYING REYIEW OF REYISED PEBMIT DETERMINATION 

This order addresses individual appeals filed by Lisa J. 

A.., 8.42 

Kilian and Joan Honican and a joint appeal filed by Citizens for 
Clean Air and the Council for Land Care and Planning. 

On December 13, 1988, the Washinqton State Department of 
Ecoloqy (Ecoloqy) issued a prevention of siqnificant deteriora
tion (PSD) permit to the Spokane Reqional waste To Enerqy Project 
(Spokane) for construction of an aoo-ton-per-day municipal waste 
incinerator at an existing landfill west of the City of Spokane. 
The landfill is located on property leased from the Spokane 
International Airport. 

On December 22, 1988, Citizens for Clean Air and the Council 
for Land Care and Planning jointly requested EPA to review the 
permit determination pursuant to 40 CFR §124.19. Federal review 
of the state-issued permit was appropriate because Ecoloqy had 
made the permit determination pursuant to a delegation of author
ity from EPA Region X, Seattle, Washinqton. Any permit issued by 
a delegated state becomes an EPA-issued permit for purposes of 
federal law. 40 CFR §124.41: 45 Fed. Reg. 33,413 (May 19, 1980). 

On June 9, 1989, following the filinq of responses to the 
petition by Ecology and Spokane, I issued an order which denied 
review of all issues, including the predominant recycling issue, 
but which also remanded the permit determination to Ecology so Lt 
could determine the appropriate N0

1 
limitation achievable with 

thermal de-N0
1 

or an equivalent technology. ~ Spgkane Regional 
waste-to-Energy, PSD Appeal No. 88•12 (EPA June 9, 1989) (the 
"Remand Order"). 

Ecoloqy revised the NO provisions of the permit in response 
to the Remand Order and prepared a draft revised permit for 
public comment. Public comment was accepted from June 28, 1989 
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to July 29, 1989, and Ecoloqy held a public meeting during that 
same period, on July 19, 1989. Although public interest in the 
permit was evident, Ecoloqy nevertheless decided not to convene 
an official public hearinq because it found there was little 
expression of interest in the specific issue raised by the 
remand. Thereafter, Ecoloqy prepared a response to the public 
comments and issued its revised final permit determination on 
September l, 1989. The instant appeals followed. 

Under the rules qoverninq this proceedinq, there is no 
appeal as of right from the permit decision. 40 CFR §124.19(a). 
Ordinarily, a petition for review of a PSD permit determination 
is not granted unless it is based on a clearly erroneous finding 
ot fact or conclusion of law, or involves an important matter of 
policy or exercise of discretion that warrants review. The 
preamble to the regulation states, "this power of review should 
be only sparinqly exercised" and "most permit conditions should 
be finally determined at the Regional [State] level * * • ." 45 
Fed. Req. Jl,412 (May 19, 1980). The burden of demonstrating 
that the permit conditions should be reviewed is therefore on 
petitioners. Petitioners have not met their burden in this 
instance. 

Petition by council for Land care and Planning and Citizens for 
Clean Air 

These petitioners assert that Ecoloqy erred (i) by not 
holding a public hearinq, (ii) by not preparing a supplemental 
environmental impact statement under state law, and (iii) by 
settinq the NO• emission limitation too high. The first alleged 
error has no merit because the decision to hold a public hear1ng 
(which is more formal than the "public meeting" held by Ecoloqy) 
is larqely discretionary. 11 Under 40 CFR 124.12(a) the permit 
issuer is directed to hold a public hearing whenever the permit 
issuer finds that there is a "significant de9ree of public 
interest in a draft permit." Ecology elected not to hold a 
public hearing in this instance because the scope of the permit 
revision was narrow and it found no significant public interest 
in the revised NO. limitation. Under the circumstances, no clear 

V 40 CFR §124.12 specifies the criteria for a public hearinq, 
which include 9ivinq prior notice in accordance with §124.10, 
allowing written and oral comment from any person, and making a 
tape recording or transcript of the proceedings. Althouqh the 
specifics are not set forth in the record of this appeal, the 
"public meetinq" Ecology held during the public collllent period 
evidently did not meet one or more of these requirements. 
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error is ~ent from Ecoloqy•s decision not to hold a public 
hearinq. 

The second alleqed error is also without merit insofar as 
federal law is concerned. Questions relating solely to whether 
or not !coloqy has satisfied a state requirement (respectinq 
preparation of a state supplemental environmental impact 
statement) are beyond the purview of this proceedinq under 40 CFR 
124.19, the purposa of which is to determine Ecoloqy•s compliance 
with the federal Clean Air Act and applicable requlations. 

The third alleged error is also not a sufficient reason to 
qrant review. In sole support ot this alleqation, petitioners 
state that the N0

1 
limitation was based on current projections 

for the incinerator's solid waste stream, but that implementation 
of a more vigorous waste reduction and recycling proqram would 
decrease the size of the waste stream and thus automatically 
reduce N01 emissions. Petition at 5. In other words, 
petitioners are aqain raising the recycling issue. That issue 
was rejected, however~ as a subject fer review for the reasons 
stated in the June 9 Remand Order, which remanded the permit to 
Ecoloqy for the sole purpose of revising the permit's No. limita
tion based en use of thermal de-N0

1 
or an equivalent technoloqy. 

The scope of review of the instant permit determination is 
therefore restricted by the Remand Order and does not include 
waste separation and recycling for control of NO. emissions. As 
stated in the Remand Order: 

All that remains to be done now is for Ecoloqy to set 
numerical emission limitations for the N0

1 
emissions using 

the aqreed-to technolcqy [thermal de-No. er equivalent], and 
to prescribe monitoring requirements and operatinq restric
tions as deemed necessary or appropriate. 

Remand Order at 11 (footnote omitted). 

Accorcl1ngly, I am remandinq the permit to Ecology to revise 
the permit along these lines. Following reissuance of the 
revised permit, Petitioners shall be qiven the opportunity, 
in accordance with 40 CFR §124.19, to appeal any determina· 
tian Ecolaqy makes with respect to the revised N01 limita
tion. Any such appeal shall be strictly limited to the 
scgp1 of tb,e revisions in the NQ

1 
limitation. 

Remand Order at 23-24 (emphasis added). 

Petitioners nevertheless contend that waste separation and 
recycling should fit within the proper ambit of this appeal since 

1J Ecology held two public hearings before issuinq its December 
13, 1988 permit determination. 
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implementation of these practices would have the effect of 
reducing NO~ emissions. Petition at 5, n.2. I disagree. When 
the Remand order is read in its entirety, it is clear that the 
decision ta remand the peZ'lDit for revision of the N01 limitation 
was premised on recoqnition of thermal de-No

1 
er an equivalent 

technoloqy as the "best available control technoloqy" (BACT) for 
N0

1 
emissions from this proposed facility. There was no intent 

to reopen the waste separation and recycling issue that had just 
been addressed at length for this specific permit. Therefore, 
since petitioners' ;rounds for reviewinq the N01 limitation would 
only reopen that issue, the petition for review must be denied in 
the interest of repose. Further consideration of the recycling 
issue is beyond the scope of the instant permit determination. V 

!I on November JO, 1989, I approved a proposal under section 
lll(b) of the Clean Air Act to issue standards of performance 
that contain, among other things, a materials separation 
requirement and a N0

1 
emission limit for new municipal waste 

combustors. In broad outline, the proposal will require 
municipal waste combustors to separate for recovery (i.e., for 
11 recyclinq11 ) 2St of the municipal solid waste by weiqht. The 
eliqible wastes are paper and paperboard: ferrous metals: 
nonferrous metals; glass: plastics: and yard waste (up to iot 
credit allowed}. In addition, there will be a prohibition on 
incinerating lead-acid vehicle batteries and a program to remove 
household batteries. The No. limit will be set at 120 to 200 
ppmv (@ 7 percent oxyqen) for large plants based on selective 
noncatalytic reduction techniques such as thermal de-No. and urea 
injection. If adopted in final form, the proposal will be 
applicable to new municipal waste combustors that "commence 
construction" within the meaning of 40 CFR §60.2 following 
publication of the proposal in the Federal Register. The pro
posal appears at 54 Fed. Reg. 52251 (December 20, 1989). 

On November 30, 1989, I also approved proposed emission gu1de
lines and compliance schedules under section lll(d) of the Act 
for existinq municipal waste com~ustcrs. These quidelines, which 
will initiate state action to develop regulations controlling 
emissions from existing facilities, contain the same source 
separation provisions as the requlations proposed under section 
lll(b), except that the dates for compliance are farther in the 
future. The existing source guidelines are applicable to facili
ties that have "commenced construction" prior to the date of 
Federal Register publication. The proposed guidelines appear at 
54 Fed. Reg. 52209 (December 20, 1989). 

(continued ... ) 
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Kilian Petitipn 

On October 2, 1989, Lisa J. Kilian of Spokane, Washington, 
filed a one-paqe letter, statinq that she was appealinq this 
aqency•s decision to issue a PSD permit for the Spokane inciner
ator in accordance with 40 CFR §124.19. ~ Her appeal did not, 

V( . d ••• continue) 
In the section lll(b) proposal, EPA outlined the reasons why 

that proposal is consistent with the Remand Order in this case 
and the decision in Huntington Mass-Burn Incinerator, PSD Appeal 
No. 89-2 (Auqust 2, 1989). I reaffirm those reasons today in 
declining to revisit the recycling issue. Of particular import
ance are the facts that much of the relevant data underlyinq the 
proposal was not contained in the record of this case, and that 
EPA had not made even tentative judgments regarding such data 
until the time of the proposal. Moreover, it is also important 
to emphasize that the section lll(b) proposal represents only the 
provisional views of the Agency regardinq the current body of 
knowledge regardinq municipal waste combustor emissions, and EPA 
is continuing to gather new data. The public will now have an 
opportunity to present comments on EPA's proposal, and the Agency 
will make a final decision only at the conclusion of that 
rulemaking. Thus, EPA's proposals under section lll do not call 
into question the propriety of the earlier Remand Order in this 
case, which was a decision based on a record created several 
months prior to EPA's recent proposals. Also, should EPA 
ultimately promulgate its proposed regulations and guidelines 
under sections lll(b) and (d), the Spokane (and Huntington) 
facilities will eventually be required to comply with those 
applicable source separation and recyclinq requirements in 
addition to PSD permit requirements. For that reason, as well as 
in the interest of repose, I find that it would be inappropriate 
at this vert late staqe to hold the Spokane permit hostage to a 
potentially lenqthy reconsideration process on top of the delays 
that have bean incurred to date by revisiting the recycling issue 
in light of new infor.ation not contained in the record of th1s 
case. 

W Except to recite that the appeal is beinq filed pursuant to 
40 CFR Part 124, petitioner Kilian does not make even a token 
effort to demonstrate compliance with the requirements for 
perfecting an appeal. The rules provide that "any person who 
filed comments on th(e] draft permit * * * may petition the 
Administrator to review any condition of the permit decision," 
whereas those who "failed to file comments * * • on the draft 
permit may petition for administrative review only to the extent 
of the chanqes from. the draft to the final permit decision." 40 
CFR §124.19(a). Petitioner has not demonstrated that she meets 

(continued ... ) 
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however, identify the decision with any specificity. This 
omission i• probleaatic because the agency has issued only one 
decision involving this facility -- the June 9 Remand Order -
and no adlliniatrative review of that decision is available under 
40 CFR Part 124. If any appeal were to lie from that decision, 
it would be to the federal court of appeals, 42 USCA §7607(b), 
but not until the PSD permit for the incinerator became final, 40 
CFR §124.19(f). It seems more likely that the decision 
petitioner is appealing is Ecolo9Y'S September 2, 1989 revised 
permit determination. That decision, as stated previously, was 
issued in response to this agency's earlier decision and is 
appealable under 40 CFR §124.19 -- but, as provided in the 
earlier decision, only to the extent the appeal has a direct 
bearing on Ecology's NOa determination. 

It is readily apparent from the letter's brevity and lack of 
detail that petitioner has not satisfied any of the criteria for 
having Ecology's permit determination reviewed. Petitioner 
briefly expressed concern about emissions that will result from 
use of thermal de-Noa technology at the incinerator, and about 
the state environmental impact statement that purportedly does 
not address these concerns: however, petitioner does not allege 
once that issuance of a permit calling for use of this technology 
will in any way render Ecoloqy•s PSD permit determination invalid 
or deficient under federal law. Accordingly, the petition for 
review must be denied. Y 

Honican Petition 

Joan Honican of Pullman, Washinqton, filed a letter, dated 
September 27, 1989 (received September 28, 1989), which says that 
it is a "formal appeal of ~ recent decision." (Emphasis 
added.) As noted above, however, no administrative review of 
this agency's June 9, 1989 decision is available. To the extent 
the letter can be construed as referrin9 to Ecoloc;iy•s September 2, 
1989 decision, the appeal must still be denied because it falls 
outside the scope of review prescribed by the earlier decision: 
and to the extent the letter's few comments about Ecoloqy's N0 1 

determination miqbt be deemed within the scope of review, they 
are made in passinq and do not persuade me that review is justi-

Y ( ••• continued) 
any of these requirements fer standinq to file a petition or that 
they are otherwise inapplicable to her appeal. 

Y By letter dated November 28, 1989, Petitioner has souqht, 
without permission, to expand or substantially modify her 
ori9inal petition. This communication is not eligible for 
consideration because of the 30-day limitation for filing 
petitions for review. ~ 40 CFR §124.19(a). 
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f ied. (Th• comments do not specify whether they are in reference 
to the original or the revised Ecoloqy Noa determination.) 

conclusign 

Accordingly, I am denying petitioners• appeals. The 
Regional Administrator or his deleqatee shall publish notice of 
this final action in the Federal Register in accordance with 40 
CFR §124.19(!) (2). 

So ordered. ti 

Dated: JAN 2 SJ 

!I The Air Transport Association cf America (ATA) submitted a 
letter dated September 29, l989 (received October 2, 1989), 
stating its opposition to issuance of the permit until completion 
of an environmental analysis. The ATA letter discussed matters 
that arguably fall within the proper scope of review -- for 
example, referrinq to the effects of N0

1 
control technology on 

aircraft safety and operations near the airport -- but ATA made 
no showinq that it had standing to appeal on these grounds, nor 
did it specifically state that it was seeking review of the 
permit. Moreover, ATA ties its comments to an alleged need for a 
revision to a state environmental impact statement and thus does 
not raise any legitimate issue of federal law. I conclude 
therefore that the ATA letter does not meet the burden of 
persuasion necessary to warrant review of Ecoloqy•s permit 
determination. Furthermore, I note that because the incinerator 
will be located on airport property, the Federal Aviation 
Administration and the airport authorities have jurisdiction to 
address safety related issues stemming from the incinerator's 
operation. 

Several letters from Spokane residents who opposed 
construction of the incinerator were received after the time for 
filin; appeals under 40 CFR §124.19 had expired. These le~t~rs 
are not eligible for consideration because of the JO-day limita
tion on filing appeals. 

8.42 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

-bO-'v-1 /> : .. ~-f 
d~3 

t::"ITED STATES ENVIRON'.\lE'."T.\L PROTECTIO'\ .\CE'.\C'l 
WASHL"lGTON, D.C. 20460 

JANI!~ 

BACT/LAER Determination Cut-off Date 

OFRCEOF 
All. Al'ID l.ADIATIO .. 

John s. Seitz, Director ~· L1 ~~ 
Stationary source Complia ~on 
Office of Air Quality Pla ing and Standar s 

Air Management Division Directors 
Regions III and IX 

Air and waste Management Division Director 
Region II 

Air, Pesticides and Toxics Management Division 
Directors 

Regions I, IV, and VI 

Air and Radiation Division Director 
Region v 

Air and Toxics Division Directors 
Regions VII, VIII, and X 

The purpose of this memorandum is to affirm our present 
policy on the BACT/LAER determination cutoff date as stated in a 
February 24, 1989 memorandum on the subject. The BACT/LAER 
determination for a major new source is not set until the final 
permit is issued. We are affirming this policy after reviewing 
the Regional responses to the June 19, 1989 memorandum in which 
we agreed to revisit our BACT/LAER determination policy and asked 
the Regions to comment on an issue paper prepared by the Michigan 
Department of Natural Resources. The issue paper questioned the 
soundness of our present policy and suggested alternative 
BACT/LAER cutoff dates that would be earlier than the issuance of 
the final permit. 

Contrary to the assertions made in the issue paper, the 
Regions indicated that BACT/LAER technology changes were not 
causing delays du~ing the permitting process. The Regions 
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emphasized that it is the responsibility of the source to 
investigate all available and pending control technologies for 
consideration as BACT or LAER. Hence, if the source has done a 
thorough investigation, a change in the permit conditions between 
the proposed and final permit should have been anticipated by the 
source. 

In addition, the Regions felt that establishing a cutoff 
date at any time prior to the public comment period would limit 
public participation and the ability of the public to affect 
changes in the proposed permit. Furthermore, the present policy 
encourages the source to commence construction as soon as 
possible and complete such construction within a reasonable time. 
Establishing a cutoff date prior to the issuance cf a final 
permit would enable a source to maintain a BACT/LAER determina
tion for an extended period of time until the permit is issued: 
thus, avoiding more stringent controls. 

After considering the above information, we ~ave decided to 
affirm our present policy on the BACT/LAER determination cutoff 
date. If you have any questions on this matter, please contact 
Scott Throwe of may staff at FTS 382-2811. 

cc: Gary Mccutchen, NSR Section 



8.44 DATE: 
SUBJECT: 
FROM: 

February 16 1 1990 
Typical PSD Submittal Outline 
Wallace N. Dav;s, Executive Director, Virginia Dept. of Air 
Pollution Control 

8.44 

TO: William C. Campbell, Ill, Cogentrix, Inc. 
DISCUSSION: The letter provides target emiss;on guidelines for coal-fired 

CR: 
facilities, and includes a typical outline for a PSD submittal. 
10.48 [Hard Copy] 
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Reserved 



BBPOU TD ADKillISTD'l'Oll 
u.a. BllVIROllllBll'l'AL PBOTBCTIOll AGBlfCY 

WUBillG'1'0111 D.C. 

) 
In the Matter of: ) 

) 
World Color Press ) 

) 
Applicant ) 

PSD Appeal No. 88-4 

) 
IEPA ID Hos. PSD-1988-IL-l, 2, & 3 ) 

~------------------------------> 
DESIGNATION OF ISSUES 

By order dated May s, 1988, and pursuant to 40 CFR 

§124.l9(b), notice was given of the Agency's decision to review 

several prevention of significant deterioration (PSD) permit 

determinations made by the Illinois Environmental Protection 

Agency (IEPA) for World Color Press. These permit determinations 

would authorize World Color Press to construct six heatset web 

offset printing presses at three locations in Illinois. The 

Agency's notice observed that the best available control 

technology (BACT) Y determinations for these permits appeared to 

11 The complete text of the statutory definition of BACT states: 

The term "best available control technology" means an 
emission limitation based on the maximum degree of reduction 
of each pollutant subject to regulation under this chapter 
emitted from or which results from any major emitting 
facility, which the permitting authority, on a case-by-case 
basis, taking into account energy, environmental, and 
economic impacts and other costs, determines is achievable 
for such facility through application of production proces
ses and available methods, systems, and techniques, includ
ing fuel cleaning or treatment or innovative fuel eombustion 
techniques for control of each such pollutant. In no event 
shall application of "best available control technology" 
result in emissions of any pollutants which will exceed the 

(continued ••• ) 
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be flawed. No issues for review were designated in the May Sth 

order; instead, a separate request for information was made 

informally, to aid in deciding what course of action to follow in 

exercisinq the Agency's review authority under 40 CFR §124.19(b). Y 

I am now formally designatinq the issues to be briefed on review 

of IEPA's permit determinations. 

Although IEPA concluded that World Color Press had.met all 

applicable requirements of the federal PSD regulations (as well 

as applicable State requirements), it appears that IEPA 

determined, incorrectly, that an alleged absence of significant 

photochemical reactivity of the facilities• voe emissions was·an 

"enviromaental impact• that would justify less stringent emission 

limitations, particularly in view of the added monetary costs 

associated with more stringent control technoloqies. I rejected 

similar reasoning in a subsequent case, Columbia Gulf 

Transmission Company, PSD Appeal No. 88-ll (June 21, 1989), where 

I held that negliqible impacts of NOx emissions on ambient air 

quality did not, by themselves, justify using less than the most 

ll( ••• continued) 
emissions allowed by any applicable standard established 
pursuant to section 7411 [new source standards] or 7412 
[hazardous pollutant standards) of this title. 

42 u.s.c. §7479(3). 

V J.sa letter dated February 7, 1989, from the Agency•s-aiief 
Judicial Officer to tbe Directo~, Illinois Environmental 
Protection Agency (IEPA): Response of IEPA, dated March 23, 1989i 
Response of World Color Press, dated April 14, 1989. 
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effective control technology available. As explained in the 

decision: 

BACT is defined in the Clean Air Act as an •emission 
limitation• set by the permit issuer, based on the •maximum 
deqree of reduction" that can be achieved for each regulated 
pollutant, on a case by case basis, after •taking into 
account enerqy, environmental, and economic impacts and 
other costs." 42 u.s.c. §7479(3). The latter clause is in 
tbe BACT definition to temper the stringency of the 
technology requirements whenever one or more of the 
specified •collateral• impacts -- enerqy, environmental, or 
economic -- renders use of the most effective technology in
appropriate. As explained by Senator Edmund s. Muskie, the 
principal architect of the Clean Air Act amendments of 1977: 

One objection which has been raised to requiring the 
use of the best available pollution control technology 
is that a technology demonstrated to be applicable in 
one area of the country is not applicable at a new 
facility in another area because of difference [sic] in 
feedstock material, plant configuration or other 
reasons. For this and other rea~ons, the committee 
voted to permit emission limits based on best available 
technology on a case-by-case judgment at the State 
level. This flexibility should allow such differences 
to be accommodated and still maximize the use of 
improved technology. 

Senate Debate on S.252 (June 8, 1977), reprinted in 3 Senate 
C0111111ittee on Environment And Public Works, A Legislative 
History of the Clean Air Act Amendments of 1977 at 729 
(Comm. Print August 1978) (Con9ressional Research Service, 
Serial No. 95-16); In other words, the collateral impacts 
clause operates primarily as a safety valve whenever unusual 
circumstances specific to the facility make it appropriate 
to use less than the most effective technology. The permit 
applicant must install the most effective technoloqy if it 
fails to demonstrate to the satisfaction of the permit 
issuer that such unusual circumstances exist. 

1st· at 4-6 (footnotes omitted). 

The permit issuer in Columbia Gµlf was the Kentucky 

Department of Air Quality, which had determined that the modelled 

negligible impact of the proposed facility on air quality was an 

environmental impact that could be factored into the BACT 
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analysis to justify using less than the most effective technology 

to control NOa emissions. The Department reasoned that the 

negligible benefits to ambient air quality were outweighed by the 

additional economic costs associated with NOx control, estimated 

at $2,121.00 for each additional ton of NOx removed. This 

argument was rejected as being without merit: 

It gives no effect to the primary purpose of the collateral 
impacts clause, which, as tbe legislative history indicates, 
is to focus on local impacts that constrain the source from 
using the most effective technology. For example, if the 
most effective technology would impose exceptional demands 
on local water resources, so that use of the technology 
would have adverse impacts on the environment, then, under 
those circumstances, the applicant would have a sound basis 
for foregoing use of the most effective technology in favor 
of some less water-intensive technology. This would be a 
"water resources" equivalent of a "feedstock" or "plant 
configuration" constraint referred to by Senator Muskie. 

In the present case, the Department and the applicant 
have not demonstrated the existence of any environmental 
impacts that would constrain or even remotely circumscribe 
the applicant's ability to use the most effective 
technology. The negligible air quality impact of the 
proposed Noa emissions is clearly not a constraint on 
implementing the most effective technology. Because it is 
not a constraint, the modelled impact of the proposed 
facility's NOa emissions on air quality should not be 
considered for purposes of making the BACT determination. 

l!;l. at 7-8 (footnotes omitted). 

It was further explained in Columbia Gulf that the structure 

of the Clean Air Act supports the foregoing interpretation. 

Specifically, the PSD provisions of the Act make regulatory 

distinctions between air quality impact analyses and technology 

analyses, and a permit applicant must satisfy the requirements of 

both categories to obtain a permit. 

Section 165(a)(3) of the Act, 42 USC §7475(a)(3), addresses 
the direct impact of regulated pollutants on ambient air 
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quality by requiring an applicant for a PSD permit to 
demonstrate that the proposed facility will not cause or 
contribute to a violation of national ambient air quality 
standards or PSD increments, whereas section 165(a)(4) of 
the Act, 42 use §7475(a)(4), is concerned exclusively with 
BACT, which is principally a technology-forcing measure that 
is intended to foster rapid adoption of improvements in 
control technology. Both of these provisions of the Clean 
Air Act must be satisfied by an applicant seeking a PSD 
permit, and compliance with one provision does not relieve 
or lessen an applicant's burden of complying fully with the 
other. Thus, even though Columbia Gulf's Ho. emissions will 
not cause a violation of ambient air quality standards in 
contravention of section 165(a) (3) of the Act, it must still 
satisfy the BACT technology requirements imposed by section 
165(a)(4). 

Isl· at 8-9 (footnote omitted). 

In the present instance, it appears that World Color Press 

and IEPA are attempting to justify the use of less than the most 

effective technoloqy for control of voe emissions by employing 

the same faulty reasonin~ that the permit applicant and the 

permit issuer used in Columbia Gulf. Accordingly, in setting 

this case for briefing, World Color Press and IEPA shall address 

the issue raised by the Columbia Gulf decision, and shall show 

cause why the permit determination should not be remanded to IEPA 

for revision of the BACT determination in accordance with 

Columbia Gulf. World Color Press and IEPA shall file their 

briefs within thirty (30) days of the date of this order. 

As directed by 40 CFR §124.10, IEPA shall give public notice 

of the May 5th order and of the instant notice, making provision 

for the submission"of comments (or briefs) by the public within 

8.46 
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thirty (30) days of publication of notice. V See Notice of 

Decision to Review Permits at 3 (May 5, 1988); also 40 CFR 

§§124.19(c) and 124.lO(a) (l)(iv). 

So ordered. 

William X. ' 1 
Administrator 

na ted: JUN 7 1990 

V IEPA made its determination pursuant to a delegation of 
authority from the·u.s. Environmental Protection Agency, Region 
V, Chicago, Illinois. Because of the delegation, IEPA's 
authority to issue PSD permits is subject to the review 
provisions of the applicable EPA regulations, 40 CFR §12-4.·19 
(1989), and any perJDit it issues will be an EPA-issued permit for 
purposes of federal law. 40 CFR §124.41: 45 Fed. Reg. 33413 
(May 19, 1980). 



CIJl~%P%Cl'1'JI OP SBR!J;CB 

I hereby certify that copies of the foregoing Designation of 
Issues in the matter of World Color Press, PSD Appeal No. 88-4, 
were sent by First Class Mail to the following persons: 

Dr. Richard J. carlson, Director 
Illinois Environmental Protection Agency 
2200 Churchill Road 
Springfield, IL 62706 

Michael Bayes, Manager 
Division of Air Pollution control 
Illinois Environmental Protection Agency 
2200 Churchill Road 
Springfield, IL 62706 

William Rogers 
World Color Press 
P.O. Box 1248 
Effingham, IL 62401 

David Kee, Director 
Air & Radiation Division 
U.S. EPA, Region V 
230 South Dearborn Street 
Chicago, IL 60604 

Valdas v. Adamkus 
Regional Administrator 
U.S. EPA, Region v 
230 South Dearborn Street 
Chicago, IL 60604 

J. Bennett Clark 
Gallop, Johnson & Neuman 
Interco Corporate Tower· 
101 south Hanley 
st. Louis, Missouri 63105 

1:~~~~ 
Brenda H. Selden, Secretary 
to tbe Chief Judicial Officer 
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BEFORE THE ADMINISTRATOR 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 

) 
In the Matter of: ) 

) 
Colwnbia Gulf Transmission Company ) 

) 
ID No. 105-0640-0021 ) 

) 
Applicant ) 

~~~~~~~~~~~~~~~~~-> 

PSD Appeal No. 88-11 

ORDER ON MOTION FOR STAY 

Before me is a motion filed by the permit applicant, 

Columbia Gulf Transmission Company, and the permit issuer, the 

State of Kentucky, which are jointly requesting a stay of the 

proceedings on EPA Region IV's appeal from the State's permit 

de~ermination. u If a stay is granted, the applicant intends to 

supplement the state administrative record with new factual 

information which the ~pplicant b&lieves will confirm the wisdom 

of the State's original permit d~termination. The information 

concerns site-specific costs relevant to the State's 

determination of "best available control technology" (BACT) for 

the,proposed facility. This information was not in the 

administrative record of the original BACT analysis of the 

u currently, an order granting review of the State's permit 
determination has been issued. Columbia Gulf Transmission 
Company, PSD Appeal No. 88-11 (Order dated June 21, 1989). The 
order specifies that the briefing period will commence upon the 
state's publication of the Agency's decision granting review of 
the State's permit determinatio~. The State has yet to give the 
required notice that triggers commencement of the briefing 
period. 



2 

facility, a fact which prompted EPA Region IV to file its appeal 

of the permit determination alleging, inter alia, that evidence 

of these costs would be needed to support the State's BACT 

determination. In their motion, the state and the permit 

applicant express the belief that staying the proceedings would 

be the most expeditious means of disposing of this case: they 

claim that a remand, for example, would not be desireable because 

it might trigger an entirely new and, presumably, time-consuming 

public review and comment period under 40 CFR §124.19. The 

proposed stay mechanism, on the other hand, would circumvent this 

process, but only if the State determines, after evaluating the. 

new information, that the original permit determination was 

correct (and therefore does not require change). The stay, as 

proposed, would restrict opportunity to comment on the new 

information to the Region, which was the only commenter on the 

original permit determination. The movants reason that there is 

no logical basis for soliciting comment from the public since it 

previously had the opportunity -- but did not exercise it -- to 

comment on precisely the same permit conditions. (The movants 

appear to concede the necessity, however, of soliciting comment 

from a broader audience if the State's review produces a 

substantially revised permit.) 

In opposing the motion, the Region makes several arguments. 

First, it argues that the administrative record is already closed 

and the applicant should not now be permitted to submit 

information it should have submitted l~ years ago when Kentucky 
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was in the process of developing the draft permit determination. 

According to the Region, 

[t]he Applicant has failed to explain its failure to 
provide this information on a timely basis. Applicant's 
allegation that Kentucky did not require such information, 
even if accurate, is no justification for this omission, 
especially in light of the timely comments from Petitioner 
(Region IV] that a detailed, source-specific analysis was 
required. Applicant responded to the Region's comments by a 
letter dated August 12, 1988, but still failed to provide 
the necessary information. consequently, at this late date 
such information should not be included in the record put 
before the Administrator for review. 

Region•s Response at 2. 

This argument is not cause for denial of the motion. It is 

true the regulations contemplate a per111it decision being made on 

the basis of the administrative record as it exists at the close 

of the comment period on the draft permit, see, ~, 40 CFR 

§124.lS(b)(l); and it is also true the permit applicant's 

additional information may have been in existence or readily 

available on or before that date (thus seeming to eliminate most 

legitimate excuses for not submitting the information earlier). 

Nevertheless, it does not appear to me that the regulations are 

inflexible in this respect, v or that any ~~ejudice would result 

from granting the motion (the Region, for example, does not claim 

V It is well settled that an administrative agency must follow 
procedures set forth in its own regulations. ~, United States 
ex rel Accardi v. Shaughnessy, 347 u.s. 260, 74 s.ct. 499 (1954); 
service v. Dulles, 354 u.s. 363, 77 s. ct. 1152 (1959). Of 
course, if no prejudice results or if some greater interest is 
served, an exception to this requirement may be permitted. 
Taylor v. Maryland School for the Blind, 409 F. Supp. 148 (D.Md. 
1976), aff'd 542 F.2d 1169 (4th cir. 1976); see American Farm 
Lines v. Black Ball Freight Service, 397 U.S. 532, 539, 90 S.Ct. 
1288, 1292, 25 L.Ed.2d 547, 553 (1970). 

8.47 
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it will suffer any). Insofar as the possibility of prejudice to 

the public is concerned, it will not incur any because, under the 

movants• proposal, the public is qiven the right to comment if 

the permit is subsequently revised: and, if it is not revised, 

further public participation would be unnecessary since, as the 

movants correctly point out, the public has already had an 

opportunity to commen~ on the terms of the unrevised permit. u 

In my opinion, if the State is willing to reopen the record 

to accept and review additional information, it should be the one 

to decide the matter in the absence of any prejudice to third 

parties. The purpose of closinq the record to receipt of 

additional evidence is presumably to brinq order to the decision

makinq process, enabling permit issuers such as the state to 

11 The Reqion is q-~ilty of overqeneralizing when it asserts that 
"no information should be reviewed by the Administrator which has 
not first been made available to the public for review and 
comment." Reqion Response to Motion at 3. The ultimate purpose 
of public comment is to determine whether the conditions of the 
permit should be changed. ~, ~. 40 CFR §124.13 (duty to 
raise issues pertaining to whether the "any condition of a draft 
permit is inappropriate"); 40 CFR §124.14 (reopened public 
comment period allows comments to be filed on "conditions" of the 
draft permit that are inappropriate); 40 CFR §124.19 (appeals are 
for review of permit "conditions"). Nothinq in the statute, 
~. Clean Air Act §165(a) (2), 42 u.s.c.A. §7465(a)(2), or the 
regulations,~. 40 CFR §52.2l(q), can reasonably be read as 
mandating solicitation of public comment on information SQA 
information. Therefore, if, as is possible under the movants• 
proposal, the new information miqht not prompt any alteration of 
the perm.it conditions, no legitimate purpose would be served by 
soliciting public comment on the new information. The qeneral 
public has already had an opportunity to c0111JDent on the permit's 
conditions. FUrther solicitation of public comment under these 
circumstances would be redundant. It suffices that the Reqion, 
as the sole petitioner contestinq the terms and conditions of the 
permit, will have an opportunity to comment on the information. 
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manage their dockets efficiently and to bring finality to per:m.it 

proceedinqs. In this manner, the per:m.it issuer can avoid 

potentially endless rounds of delays and reconsideration of 

matters previously decided. Thus, so long as the permit issuer 

is willing to countenance the disruptions attendant to reopening 

the record, there is no apparent reason why the record has to be 

kept closed. I conclude therefore that this matter is 

principally one for the state to decide. 

In opposinq the motion, the Region also suggests that it 

should have the opportunity to submit new information on the 

appropriate level of control currently representing BACT for the 

applicant's turbine. The Region explains that in reviewing the 

PSD permit application, it tolled its assessment of available 

control technologies for BACT at the time the public comment 

period closed. !/ It therefore argues that if the record is 

subsequently reopened to admit ne11.• information supplied by the 

applicant, then the State must also "consider anew" what 

technology represents BACT. Region Response at 4. I agree, 

although "consider anew" perhaps exaggerates the State's 

obligation (better to say: the State will have to update its BACT 

!/ As explained in a previous decision, 

Absent unusual delay between the close of the public 
comment p~l~.:>.:! aJa.:i the date of permit issuance, or the 
presence of other extraordinary circumstances, the close of 
the public comment period can be used as the reference by 
which the adequacy of the a~~inistrative record is judged. 

Pennsauken county Resource Recovery Facility, PSD Appeal No. 
88-8, at 7, n. 11 (November 10, 1988). 

6.47 
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determination after giving full consideration to the information 

submitted by both the applicant and the Region). The need to 

base the permit determination on current information is 

fundamental to any determination of "best available control 

technology," for old technologies are constantly being replaced 

by newer and more advanced ones: and in the absence of overriding 

considerations for example, those bearing on the orderly 

administration of the permit program -- information on the latest 

available technologies should ordinarily receive consider-

ation. v Therefore, whenever the original permit application is 

being updated at the behest of the permit applicant, it is only 

fair that the applicant's new information be balanced with other 

contemporaneous information relevant to the BACT determination. 

Accordingly, the parties' motion is granted, with the 

proviso that the State shall not only give the Region an 

opportunity to comment on the applicant's ne~ informat].on, but 

shall also permit the Region to submit additional information of 

its own to ensure that the BACT determination is fully 

Al Appropriate allowances for delays inherent in issuing a 
permit are nevertheless necessary since, for example, there will 
always be some measure cf delay between the close of the 
administrative record and the time when the final permit is 
actually issued. To this end, the Agency ordinarily considers 
the close of the public co1D11ent period on the draft permit as 
tolling the time for consideration of new technologies. see note 
4 supra. 



7 

contemporaneous with the State's updating of the permit 

determination. 

So ordered. 

William K. l 
Administrator 

Dated: JUL 3 19DO 

8.47 



CBRTIFICATB or SBRVICB 

I hereby certify that copies of the foregoing Order on 
Motion for Stay in the matter of Columbia Gulf Transmission 
Company, PSD Appeal No. 88-11, were sent by First Class Mail to 
the following persons: 

Dated: JUL - 9 1990 

William c. Eddins, Director 
Division for Air Quality 
commonwealth of Kentucky 
Dep•t. for Environmental Protection 
18 Reilly Road 
Frankfort, KY 40601 

Susan Midyett 
Columbia Gulf Transmission Company 
3805 West Alabama Avenue 
Houston, TX 

Richard D. Baley 
Manaqer of Desiqn Engineering 
Columbia Gulf Transmission Company 
3805 West Alabama Avenue 
Houston, TX 

Daniel Ransbottom 
Senior Consultant 
Entrix, Inc. 
P. o. Box 56288 
Houston, TX 77256-6288 

Michael H. Levin 
Nixon, Hargrave, Devans and D~yle 
one Thomas circle 
Washinqton, DC 20005 

Alan E. Dion 
Assistant Regional Counsel 
U. S. EPA, Reqion :v 
345 Courtland street, NE 
Atlanta, GA 30365 

Bruce P. Miller, Director 
Air Proqrams Branch 
u. s. EPA, Region IV 
345 Courtland Street, NE 
Atlanta, GA 30365 

Brenda H. Selden, Secretary 
to the Chief Judicial Officer 
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In the ~4tter o~: J 
) 

LAKE COUNTY W~STE TO E~ERGY FACILITY ) 
) 

OKAHUMPKA, fLO~IDA ) 
pqoc~£0tN~S UNOER } 
S~CTION 167 O' T~€ CLEA~ ) 
AIR 'CT, AS AMEnn~o, 42 u.s.c. 57477 ' 

~~STRATIV~ ORDER 

Order 

This ~dministrative Order is issued t~is date by the 

8.4R 

Re~ional Ad~inistrator, ~eqion IV, United ~tates Environ~ental 

Protection Agency (E~A), pursuant t~ ~~etion 167 of the Clean 

Air ~ct (the Act), 42 u.s.c. §7477. 

F'INnING OF FACT 

l. The NRG/Recovery Group, Inc., orocoses to construct and 

onerate a La~e Cnuntv WA~te to r.nerqy Facility (t.ake County) 

in Okahu~o~a, Lake County, Florid~. The Lake County facility 

will consist of two ~ass burn incinerators which will eac~ 

incinerate A"DroxiMately 25n tons ~er rlay of municinal solid 

waste. Tbe•e incinerators will be fueled wit~ ff comhi"~tion 

of ~unicipal solid waste and wood chips. These incinerator~ 

~ill e~it pA~ticutate matte~, sulfur dioxid-. (S~2), nitrogen 

oxides, carhan "onoxide, volatile or~anic co~pounds, lead, 

~erylliu~. fluor.ide, ~ulfu~ic acid mist, ~ercury, dioxins, 
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dibenzof urans, and hydrogen chJ.or ide. All o: l.lh: • .:l;r~ • 

ment1oned pollutants are regulated by the Act ~~c~pt J1ox1ns, 

dibenzoturans, and hydrogen chloride. 

2 • The area of construction of the Lar.o 1 ·..J.:nLy Waste to 

Energy Facility is located in an attainme~t ~reJ ror all 

pollutants regulated by the Act. [40 Code ot Federal Regulations 

(C.F.R.) §81.310] The facility is considered a major stationary 

source o~cause its potential emissions (which are subject 

to regulations under the Act) ar~ above the Prevention ot 

S1gniticant Deterioration (PSO) of Air Quality threshold 

l&vel. Consequ~ntly, this facility is regulated under the 

PSO rules and regulations. 

3. on March ll, iga6, the NRG/Recovery Group applied to 

tne rlor1aa Oepartrnent ot Environmental Regulation (DtR) tor 

a ?SD permit to construct ano operate two 250 tons per aay 

rnun1c1pal solid waste energy r•covery units at its Lake Count~ 

rac1l1ty located on Jim RoCJSrS Road in Okahumpka, Florida, 

pursuant to the Floriaa State Implementation Plan (SIP) 

(Florida Administrative Code (F.A.C.) Rule 17-2.500 !! seq.]· 

4. On May 20, 1986, in response to said PSD application, 

the Florida DER issued a Preliminary Determination which 

contained, in tbe State's judgment, the Best Available 

Control Technology (BACT) for the proposed incinerators. 

The &ACT Determination contained emission limits for all 

a~plicable pollutants regulated by the Act and contemplated 

that a Daghouse (to control particulates) in combination 
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with a scrubber [to control acid gases) constituted aAC!. 

S. Gn July 2, 1986, EPA notified the Florida DER that 

the S02 emission limit contained in the Florida DER a\CT 

Oetermi nation may not adequately ref le ct BACT Ci. e. , prrJ~l"sad 

S02 emission limit not sufficiently stringent) and that the BACT 

Determination should also consider the effect of controlling 

so2 on unregulated pollutants such as hydrogen chloride and 

dioxin. rurthermore, EPA informed DE~ that it was EPA policy 

t!lat the control of nonregulated air pollutants mav be 

considered in i~~osing a more stringent RACT limit on regulated 

pollutants, if there is a reduction in the nonregulated air 

pollutants which can be directly attributed to the control 

device selected for the a~atement of the regulated oollutants. 

6. On August 15, 1986, DER issued a second PSD Preliminary 

Oeter~ination with a modified BACT netermination. The modified 

BACT Determination no longer contained the requirement for aci~ 

gas controls, but only required that the applicant leave 

space for t~e acid gas control eQuipment in the event there 

would be a future atate rule change for resource recovery 

f aciliti••· ••moval of the requirement to employ acid gas 

control meant the modified BACT Determination could not 

adeQuately address EPA's concern about a more stringent S02 

emission limit. 

7. on September 19, 1986, EPA notified DER that EP' was 

not persuaded by Lake County's contention that munici~al 

solid waste incineration with acid gas control is not 
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economically feasible. 

8. On Septe~ber 24, 1986, the Florida DER issued its 

Final Determination and PSD permit to the NRG/Recovery Group 

for the proposed Lake County facility. The Final Determinati~n 

and State PSD permit did not require the installation of acid 

gas control. 

9. On October 23, 1986, EPA notified the Florida DER 

that EPA did not concur with DER's Final Determination 

regardinq the issue of !ACT. EPA recommended that the Pinal 

Deter~ination and the Florida DER nermit be reissued with a 

eACT Determination which reflects state-of-the-art technology 

(acid gas control and more stringent e~ission limitations 

for particulate matter and ~02>· 

10. On January 30, 1987, EPA-Region IV prepared an 

inoepenrlent BACT analysis, which varied from DER's Final 

Deter~inatio", in that it contained ~ore stringent emission 

limitations for particulate.,.matter and S02 (achieved through 

the use of high efficiency particulate emission and acid 

gas controls). 

ll. On Februa~ 11, 1987, EPA notified Florida DER that 

the DER PSD permit l•aued to the NRG/Recovery Group for the 

Lake County facility on September 24, 1986, vas deficient and 

that EPA may initiate appropriate enforcement action against 

the Lake County facility to prevent or delay the construction 

of the facility. 

12. On February 11, 1987, EPA notified the ~-G/Recovery 
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Group that the Florida DER PSD P*rm1t was deticient and that 

unless the DER.PSD permit was modified to reflect wnat EPA 

considers !ACT, EPA may initiate appropriate enforcement 

action to prevent or delay the construction of the facility. 

CONCLUSIONS OF LAW 

l. The Administrator of the EPA pursuant to his authority 

un~er Sect1cn lU9 ot the Act, 42 u.s.c. §7409, promulgated 

National Primary and Secondary Ambient Air Quality Stanaaras 

(NAAOS) for certain cr1ter1a po!lutants, including total suspended 

particulate matter, sultur oxides (S02>, nitrogdn oxides, 

carbon monox1ae, ozone, and l~ad. (40 C.F.R. SS5u.4 - 50.12) 

2. Pursuant to Section 110 of the Act, 42 u.s.c. S7410, 

the Aam1n1stratcr of ~PA, in 45 Federal Register Sib76 

(August 7, 1980), promulgat~d amended regulations for PSO 

1n areas where the existing air quality is bett~r than 

saic ambient stanaaras and incorporatea said regulations 

into the various implementation plans ot each stat~. The 

relevant r~gulations are coditiea at 40 c.r.a. SSl.24. 

J. Tb• Florida SIP contains federally approved PSD 

regulationa, based on the above-referenced PSD regulations, 

tor such attain .. ent or •clean air• areas. (F.A.c. Rule 

17-2.500) 

4. The area of construction for the Lake County Waste to 

~n~rgy tacility is an attainment area tor NAAOS tor all 

pollutants. (40 C.f.R. S81.31U) 

8.48 
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S. NRG/Recovery Group is the owner and operator ot the 

maJor emitting resource recovery facility in Lake County, 

Florida, and proposes to construct at that site pursuant 

to the PSD permit issued to the Lake County Waste to 

Energy facility by Florida DER on September 24, 1986. 

6. EPA tinds the Florida DER PSO permit issued to 

the Lake County Waste to Energy facility to be deficient 

in that it tails to require the installation of acid 

gas control. The Florida DEk PSD perrnit also tails to 

require more stringent emission limitations tor particu

late matter and 502• These deficiencies invalidate the 

State-issued PSO permit. 

7. The construction ot the Lake County Waste to 

E~ergy tacility pursuant to an invalid permit will violate 

Section l&S(a) ot the Act, 42 u.s.c. S7475(a), and 40 C.F.R. 

§51.24. Consequently, the issuance of this order, pursuant 

to Section 167 ot the Act, ~2 u.s.c. 57477, is required 

to prevent such construction. 

8. The authority ot the Administrator ot £PA pursuant 

to Slll(a) ol the Act, 42 u.s.c. S74ll(a), to make findings 

of violation of tbe Florida SIP, to iaaue notic•s ot violation 

and to conter vith th• alleged violator haa been delegated, 

first, to the Regional Administrator [earlier delegation 

consolidatea to Delegations Manual, No. 7-6 (July 25, 1Y84)] 

and s~cond, to the Dir~ctor, Air, Pesticides, and Toxics 

Manage~ent Division, Region IV [earlier delegation consolidat~c 
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in Region IV Dttlegation Hanuai, No. 4•2 (March 15, 1985)]. 

9. Tbe authority of the Administrator ot EPA to issue 

orders pursuant to Section 167 of the Act, 42 u.s.c. S7477, 

was delegated to the Regional Administrator (earlier delegation 

consolidated to Delegations Manual, No. 7-38 (July 25, 1984)). 

The Regional Adm1n1strator, Region IV, has also consulted 

with the Associate Enforcement Counsel for Air and the Director 

of the Stationary Sourc~ Co~pliance Division pursuant to 

celegat1on requirement. 

ORCER ---
Consc~uently, bas~a upon investigation and analysis of 

all relevant tacts, including any good taith ettorts to 

comply, and pursuant to Section 167 of the Clean Air Act, 

~2 u.s.c. §7477, the NRG/Recovery Group, Inc. (Lake County 

wast~ to Energy facility), is hereby ORDERED: 

1. ~ttective immediately upon receipt ot this Order, 

not to commence any on-site construction activity ot a 

permanent nature on its tvo 25U tons per day ~un1c1pa! solia 

waste energy recovery units, including, but not limited to, 

installation of building supports and foundations, paving, 

laying of underground pipe, construction of perman~nt storage 

str~ctures and activities ot a similar nature. 

2. not to commence any on-site construction activity 

unt1! it nas received a Prevention of Significant Deterioration 

CPSO) permit and Final Determination that incorporat~s all 

8.48 
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tr.~ requ1rements for PSD pursuant to ana 1n accoraance with 

thu proviSlOftS of Part C, Subpart l ot the Clean Air Act, as 

amended, 42 v.s.c. S7470 !!· seq., the rvgu!ations promulgated 

thereunder at 40 C.F.R. SSl.24 and/or the regulations of the 

federally enforceable Florida State Implementation Plan, Rule 

17-2.500 of the Florida Administrative Code, and Chapter 403 

ot the Florida Statutes including EPA's Best Available Control 

Technology analysis, dated January 30, 1987 (which addresses 

ac1a gas control and more stringent emission limitations tor 

sul:ur d1ox1de and particulate matter), and; 

3. to submit, no later than ten (10) days atter receipt 

ot this Order, certit1cation that tho prohibition 1n paragraph 

one Cl) ot this Order has been obs~rved ana will continue to 

be obsurvvd until the p&rmit referenced in paragraph two 

(2) ot this Oraer has bwdn isauea. Such certitication 

snall oe su~~itted to~ 

JUN -am 
Date 

Winston A. Smith, Dir~ctor 
Air, Pesticides, and Toxics 

Management Division 
United States Environmental 

Protection Agency 
345 Courtland Street, N.E. 
Atlanta, Georgia 30365 
(404) 347-3043 

czLJc~ --
Jack E. Ravan . . 
Re;1onal Adm1n1strator 



ME MO RAND.UM 

SUBJECT: 

FROM:~ 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Park, North Carolina 27711 

UUL 2 4 19'.' 

Ca\f'_~ a:g;m:ed Capital Costs 

R°";-;- D. Bauman, Chief 
Standards Implementation Branch, CPDD (MD-15) 

TO: Stephen H. Rothblatt, Chief 
Air and Radiation Branch, Region V {SAR-26) 

This is in response to your April 21, 1987, memorandum requesting 
clarification regarding the appropriate criteria to be used in calculating 
the amortized capital costs of control options in the selection of best 
available control technology {BACT). The 1980 11 Prevention of Significant 
Deterioration Workshop Manual 11 states that u. S. Interna 1 Revenue Service 
(IRS) criteria should be used to determine equipment life expectancy. 
However, EP~, in developing new source performance standards (NSPS), uses 
economic assumptions based on "useful economic Hfe. 11 You wish to know 
which set of criteria to use in the BACT economic analysis. 

The EPA still relies on IRS criteria, but there are now several 
different IRS equipment life estimation systems and several EPA equipment 
life infonnation sources based on IRS data, so it is more difficult now to 
know what information to use. Our policy is that unless the source can 
offer compelling data to the contrary, the useful life of a control option 
should be selected from one of the following: 

° For process-related controls, use: 

the NSPS/nat1onal emission standard for hazardous air pollutants 
(NESHAP} Background Information Document (if a source is subject 
to an NSPS or NESHAP), or 

the IRS Class Life Asset Depreciation Range (CLADR) system 
guideline with a mid-point estimate (if no NSPS/NESHAP applies). 

° For "add-on" controls. use the Economic Analysis Branch Control 
Cost Manual, which is based on CLADR data. 

Regarding the approprhte annual interest (11dhcount11
) rate to use in 

these analyses, the Office of Management and Budget (OMB) guidelines 
recanmend 10 percent for regulatory i~act analyses. Because all NSPS are 
submitted to OMB for review, we have typically used 10 percent in our 
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analyses. However, this value represents a very high rate of return because 
it is a "real" discount rate (i.e., it does not incorporate inflation). The 
OMB has assembled a task force which is now studying this matter and will 
likely reconnnend ..a substantially lower value to be used in future EPA risk 
assessment analyses; we plan to use the lower value when and if it is 
adopted. 

The two attachments provide additional information on the economic life 
criteria discussed above. I hope this memorandum clarifies the BACT 
guidance in this area. If you have any questions about it, please feel 
free to contact me at FTS 629-5629 or David Solomon at FTS 629-5375. 

2 Attachments 

cc: NSR Contacts 



Attachment 1 8.49 

Background Information on Capital Cost Criteria 

When the 1980 "Prevention of Significant Deterioration Worksnop Manual" 
stated that the U.S. Internal Revenue Service (IRS) criteria should be used 
to determine equipment life standards, it was referring to the IRS "Cl ass 
Life Asset Depreciation Range" (CLADR) system which provides a range of 
depreciation periods for each class of assets. Although the CLADR system 
was repealed for tax purposes for property placed in service after 1980, 
these guidelines still provide estimates of low, medium, and high useful 
lives for depreciable assets used in a wide range of business, industrial, 
and other activities. The CLADR should not be confused with the current 
IRS rules for the Accelerated Cost Recovery System (ACRSJ. The ACRS is not 
recommended for equipment life expectancy because it uses "recovery peri ads" 
which, for many types of equipment, are considerably less than actual useful 
equipment life. 

In our opinion, the "useful economic life" criterion using CLADR data 
is the most realistic one to use when estimating the amortized capital 
{ 

11capital recovery") costs for control options, be they "add-on" or process
related controls. The only exception should be if documentation, proving 
that the equipment life is shorter, is provided. The CLADR provides a 
range of estimates; we recommend using the mid-point CLADR life to obtain 
the best est;mate of •useful economic life." 

Under CLADR, "useful economic life" may vary not only with the type of 
equ;pment but also with where and how that equipment is being used. Cons;der 
a gas turbine ;nstalled ;nan industrial fac;1;ty for purposes of generating 
(or cogenerating) electricity for consumption on site. If the total rated 
capacity for electrical production/distribution at the site were greater 
than 500 kilowatts (kW), the turbine would fall under "Asset Guideline Class (AGC)" 
'lm:l': 11 lndustri al Steam and El ectrk Generation and/or Distribution Systems." 
The 11asset depreciation range" for this class provides a lower limit of 
17.5 years, a mid-point of 22 years, and an upper limit of 26.5 years. 
However, if this turbine is installed at, say, a plant producing breakfast 
food and the electrical production/distribution capacity at this facility 
is less than 500 kW, the lives to use would be 13.5 (low), 17 (mid-po;nt), 
and"""'2tr."5 years (high) (AGC 20.1, "Manufacture of Grain and Mill Products•). 
A complete listing of the CLADR values can be found in IRS Publication 534. 

Ideally, all control options should be amortized using useful lives 
that are not only representative but standardized. The IRS CLADR meets 
both requirements 1n this respect, as do the background information documents 
(BID) written to support the setting of new source performance standards 
and national emission standards for hazardous air pollutants. A BID'S cost 
and economic analyses contain useful life data for the source category 
subject to the standard. These 1;fe data have been based, in turn, on 
information obtained from the industry (e.g., via section 114 letters), 
control equipment vendors, and other reliable sources. 
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It may prove difficult in some cases to determine useful life of 
add-on control equipment in the IRS listings. Accordingly, EPA has tabulated 
low, midpoint, and high economic lives for eight cornnonly used add-on 
control devices {see attachment). These data were taken from Ca~ital and 
Operating Costs of Selected Air Pollution Control Systems (EPA 4 0/5-80-002, 
December 1978). This report, now ret1tled the Economic Analysis Branch 
Control Cost Manual Third Edition), is being revised; for a copy, contact 
Bill Vatavuk at FTS 9-5309. 

Attachment 
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Attachment 2 ..8.49 

TABLE 3.6 GUIDELINES FOR PARTS AND EOUIPHENT LIFE• 

LOW AVEAAGE HIGH 
MATERJALS AND PARTS LIFE (Years) (Years) (Years) 

Filter bags .3 1.5 5 

Adsorbents 2 5 8 

Catalyst 2 5 8 

Refrac:tories 1 5 10 

EQUIPMENT LIFE 

Electrostatic Precipitators 5 20 40 

Venturi Scrubbers 5 10 20 

Fabric Fi 1 ters 5 20 40 

Thermal Incinerators 5 10 20 

Catalytic Incinerators 5 10 20 

Adsorbers 5 10 20 

Absorbers 5 10 20 

Refrigerat~on 5 10 20 

Flares 5 15 20 

Based on discussions with manufacturers and operators with corroborating 
data from refs. 19, 20, 37, 38, 40, 78 and 82. 

Source: Capital and Operating Costs of Selected Air Pollutior. Cont~ol 
Systems (EPA 450/5-80-002, December 1978). 
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FEGION II 

~.50 

Sl&ECT: 

Request for Adminiatrator to laitiate Review of 
PSD Permit for Cam~n Countr Resource Recovery 

Christopher ~J~a11 ~ --JI" 
Pac1.lJ. t~ 

-

FAOM: Reg1onal Ad"CJ'~ orf "1"' 
TO: Lee u. Thomas 

Administrator 

I a.m requesting that, pursuant to 40 C.F.R. 124.19, you 
review the PSD portion of tbe air pollution permit issued 
to Camden County Energy Recovery Aaaociatea for construction 
of the Camden County Resource Recovery Facility in Camden, 
Ne• Jersey CCCRRF}. The failure of the New Jersey State 
Department of Environmental Protection CDEP} to include an 
emission limit for PM10 in the permit, to address BACT 
adequately for PM10 and to provide for public comment on P~10 
as a ?SD affected pollutant are grounds for revie•in& the DEP's 
actions in issuing the permit and tor staying the effective
ness of the permit until all PSD requirements have been 
met. As ezplained below, if you agree that review of this 
pennit is appropriate~ you •111 bave to notify tbe pensittee 
by January 11, 1988, that you are in1t1at1DI review of tbe 
PSD portion of tbe permit. 

Tbis permit •as issued under various authorities including 
EPA's PSn permit authority, 40 C.F.R. 52.21, Which is dele
gated to DEP. Due to ~be prcmul1at1on of the ne• NAAQS for 
PM1n on July 1, 1987, the emissions of particulate matter 
from the CCRRF became subject to the PSD rules. Particulate 
matter was not previously subject to PSD becauae the area 
was classified as nonattainment for the now •itbdrawn NAAOS 
for total suspended particulate (TSP). My staff has 
concluded that tbe permit and the permit review procedures 
do not adequately address PM 10 under the applicable PSD 
regulations. · 

DEP was aware several months before it issued tbe permit 
that tbe new PM10 RAAOS for particulate matter would require 
PSD review. R••ertbeleaa, tbe permit does not include an 
emission llllltatlon for particulate matter ezpressed as 
PM10 emi••loae frCll tbe tacil1ty. Also, tbe analysis of the 
control teebaolasJ fall• to demonstrate tbat tbe system 
selected would provide tbe best de1ree of emission control 
currently available tor PMio particulate•. Pln&lly, tbere is 
a procedural problem w1tb tbe permit aa •ell. DEP did not 
provide notice aad an opportunitJ for the public to comment 
en tbe PM10 aspect of the pennit, contrary to the regulatory 
requirements aad the ezpress advice of Re11on II. 

.9f-0/ -
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The Delegation of PSD Authority to DEP 

EPA Re1ioa II del91ated PSD new source reYiew authority to 
DEP pur•a&11t to 40 C.P.R. S2.2l(u). Tbe PSD permitt1DC 
autbor1t7 d•lesated to tbe DEP ia not restricted in &DJ 
•&J. Th•-~•le1ation is general in nature and include& all 
PSD requira1enta aa tbey are fram time to time revised by 
rulemaking. 

Applicability of PM10 Reguirementa to CCRRP Permit 

The application for tbe CCRRP air pollution control permit 
was submitted on April 30, 1988. The DEP required tbe 
application to be augmented until the application •as 
considered complete and tbe DEP noticed tbe permit• for 
public canment on April 28, 1987. A publi~ bearing was 
beld on Ma7 28, 1987, in Camden, Ne• Jersey, and tbe public 
canment period ended on June 12, 1987. 

PSD requirement& are applicable to this permit for particulate 
matter because it is not in tbe claaa of pezmita and pezmlt 
applications that are covered bJ tbe 1randfatherin1 ezempt1oaa 
of the PM10 prcaulgat1on. No PSD application addreaaing partic
ulate matter wa1 1ubmitted for the CCllP before JulJ 31, 1117. 
At the time ot tbe notice period, the fac111tJ was required 
to undergo preconstruction review under the SIP for TSP 
because the area was nonattainment (aecondarJ) for TSP but 
Federal and State pezmits were not 1aaued until December 7, 
1987. OnlJ sources •1th PSD applications for particulate 
matter or •itb all Federal and State preconstruction approvals 
or permits before Julf 31, 1987, are ezempt from PSD review 
tor PM10• See, 40 C.P.R S2.21(C)(4)(1z) and (Z) (S2 !!!· 
Reg. 24714,~lJ 1, 1987). 

We reminded the DEP, both orallJ &Dd in writinc, of tbe need 
to satisfy tbe PSD requirement• at 40 c.r.1. 52.21 for 
sources of particulate matter as a result of tbe PM10 pro
mulgation. Tbe DIP waa informed tb&t tbe CCllKP was not 
grandf atbered and required additional PSD review to account 
for PM10• 

BACl' Elltaatoa Limit Recessart for Pll10 

Tbe permit has no ellisaion 11mitat1oa tor Pll10• BACT ls, by 
definition, &a emission• limitation rather tb&D merely specified 
t7pem of equipment. 40 c.r.a. 52.2l(b)(l2). (Tbe only esception 
is •ben there are technological or economic limitations on the 
application of measurement metbodologf.) ClearlJ tbe grand
fathering provisions were meant to limit tbe cl&•• of major ne• 
sources for which tbe particulate emission 11m1t 1• espressed 
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a• TSP mid•r the Clean Air Act. Witbout an ezpresa limit 
on PM10 &• a pelWit condition, •• are concerned that there 
•111 be no •uff1c1entlr stringent, enforceable limit on 
particulate .. tter for tbi• f&cilit7. 

E•en if tbe difference between the actual rate of particulate 
matter emissions smaller than 10 microns 1n size occuriDI a• 
& result of the TSP limit now in the pen.it and the PM10 
limit that should be in tbe permit pro•e• to be amall or 
nonexistent, failing to correct this permit will leave a 
muddled and wacertain basis tor future enforcement. EPA 
regulations clearl7 require that particulate matter emissions 
be addressed under tbe PSD regulations for this permit and 
tbat an emission limit be ezpressed in terms of PM10• 
Region II is concerned that a TSP emission limit in an instance 
•here PM1o wa.s tbe PSD regulated pollutant may be waenforceable 
especially in light of EPA's conclusion tbat tbe NAAQS wbicb 
triggers PSD for particulate matter in tbe case of CCIUlP's 
permit is the new PM10 NAAQS. .!!!,. 52 Ped. Reg. 24894. 

The State BACT Analtais 

The DEP'S Bearing Officer found that there is no preclict&ble 
difference between a bagbou8e and an electrostatic prec1p1tator 
(ESP) •itb respect to PM10 collection efficiency and, tbere
fore, concluded that tbe ESP determined adequate for TSP is 
also adequate &8 BACT for PM10• Region II considers the 
BACT analysis by •bicb tbe DEP reached it• coaclusioD to be 
unacceptably thin in its review of available data. The 
only analysis •bicb appears to be available is in a report 
submitted by letter frcn the penaittee dated November 18, 
1987, responding to & November 2, 1987, request from DEP. 

Our review of the BAcr analya18 sbow8 that it 18 1acaaplete 
and an inadequate basla for mat1n1 necessary technical 
judgments. Some questions are so fundamental that we 
cannot make meanin1ful technical cC111Dents. Por ezample: 

1. lb&t are tba sources of the engineering 
aad economic data? 

2. lb~ 1• there no ccnparison of tbe particulate •i•• &ad 1arba1e characteristic• at the 
cited facilities and •bat is anticipated 
at CCRRP? 

3. lbat were tbe test methods emplo7ed in 
obtainln1 the emissions data from tbe 
cited f&llities? 

4. WbJ •ere three United States facilities 
referenced but not considered in tbe 
analysis? 
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5. Waa tbe removal eff 1c1encJ d&ta baaed on 
~ •J•t .. comparable to CCRRP's wbicb 
include• & drJ scrubber before tbe 
electroatat1c precipitator or bagbouee? 

These are just some of tbe question• tbat we have and wb1cb 
•• would normally review with a PSD permit applicant before 
public comments are solicited. With tbe date of tba submission 
being November 18, 1981, and the permit issuance date being 
December 7, 1987, we do not believe that &DJ mean1n1ful 
quest1ontnc of tbe perm1ttee'a aaalre11 ••• done bJ the 
DEP. The mere three weeks between tbe aubm1ssion of tbe 
report and permit issuance did not allow· the Region & 
meaningful opportunity to resolve EPA concerns. 

Public Comment OD PM10 PSD Review 

ID early November, 1987, DEP informed Region II that it h&d 
completed the necessary PSD an&l7eia for P1110 but needed to 
iaaue the permit witb little or no time for & public c011111tnt 
period with reapect to Pl1o because of aa impendilll f1D&DciDI 
deadline. OD the baste ot DIP a•aurancea that P1110 bad 
been adequatelr addressed, legioa II staff 1uc1eated to DIP 
staff that DIP mi1bt be able to juatiff a shortened public 
comment period, but empbaaized that an opportUDitJ for 
public cammant to review the Pl10 aaalrsis was nece•••l'J'· 
CEPA's OGC and OAQPS orally concurred •1th Re1ion II'a pos
ition.) DEP acknowledged the need for public CCIUl8Dt and 
agreed to follow appropriate, but shortened, procedures. 
Region II received a copJ of and be1an to review tbe 
permittee's November 18, 1987, submission. Wltb no notice 
for public comment and no furtber notice to EPA, DEP issued 
tbe air permits to CCIJlP alone witb SPDES and solid waste 
permits oD Dec .. ber T, 1987. 

Region II'• &dvlce wltb respect to the comment period 
assumed adeq11&te trea1:meDt of Pl10 under PSD requirements. 
BaviDI sabaequeatlr reviewed tbe BACT aaaly11a aad tbe 
permit lt .. lf, .. ,aow believe that these do not meet the 
requir .... ta of PID and &DJ reason to allow leas than 30 
days for p11bllc ce11mant OD tbe PM10 anal1ais would be 
unjuatifled. 

Recommendation 

I am aat1n1 tbat you initiate review of tbe C~P permit 
witb respect to compliance with PSD review procedure• 
applicable to p110 • Specifically, tbe review sbould address: 

1. Tbe faillp'e to include BACT ezpreaaed aa a PM10 
emission limit iD tbe per111t. 



- s -
2. Tbe adequacy of the review of available technolo11 

1D e•t&bl1•h1DI BACT. 

8.50 

3. .Tb• failure to provide for public CClllllent re1ardin1 
tbe P1110 lillit&tioaa. 

A DecBDber 1, 1987, memorandum fre11 Craig Potter, A••i•tant 
Administrator for Air and Radiation, calla for regional offices 
to monitor state compliance witb preconstruction review• to 
prevent instances sucb &• this. We b&ve done so in tbia c&ae 
but were not consulted by the DEP wben it decided to reject 
EPA's direction and issue the permit. We espect that tbe DEP 
and tbe permittee •ill correct this ·action rather than 10 
throu1b the entire review process but tbe issuance oi tbe 
permit leaves us with no choice but to seek to commence review 
to prevent tbe action taken bJ D!P from becoming final action. 

We are prepared to continue working •itb tbe DEP to act on the 
permit ezpeditiously should tbe DEP and tbe permittee &•ree to 
remedy tbe def iciencie• discussed abOYe. We have alao espl&ined 
to tbe DEP that, if appropriate, Region II could request a stay 
of EPA'• permit review proceedings in tbe interim. In tb1• 
regard, tbe DEP bas contacted Region II and 1• esplorina war• 
to take valid legal action on their own wblcb would elilllaate 
the need for you to act on this request for review by Jaauarr 11. 
If tbe DEP should take aucb action, we •ill not1fJ you illllediately. 
I request that you alert me before 1ou iaaue an order under 
S124.19(c). 

Procedures and Time Limitations 

We are concerned tbat review procedures be initiated within 
the time period allowed bJ tbe reaulations, 40 C.P.R. Part 124, 
so that we are not foreclo•ed from raising tbese important 
issues. Under 5124.19(&), if tbi• is construed as a petition 
for review, tbe petition must be filed within 30 d&J• of service 
ot the notice by tbe DIP of it• final pe!mit decision and tbe 
Administrator muat 1asue an order 1rant1n1 tbe review within a 
reasonable tille. 1124.ll(c). If tor &DJ reason you determine 
that 1114.19(&) 1• not tbe proper procedure, we would request 
you to laiti&te review on 1our own 1nit1&tlve under S12t.19(b), 
wbicb appear• to require you to act within tbe initial 30 days. 

Baaed oa tbe issuance of tbe pel'llit on December T, 1987, we 
calculate tbat the 30 d&J period from tbe issuance of tbe 
pel'llit will end on January 11, 1988. Parauant to S124.20(a). 
the time began to run oa tbe d&J after perm.it issuance. Since 
service of the DEP notice was bJ mail, we bave added three days 
to tbe preacr1bed time iD accordance witb S124.20(d). The 
thirty-third d&J after December 7, 1987, 1• 3anuary 9, 1988. 
wbicb 1• a S&turda7 1 aad S124.20(c) provide• tbat the time 
period is eztended to the nest working d&J wbicb is Moad&J, 
January 11. 198&. If tbi• is construed aa & review oa your 
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own 1D1t1gtive, notice must be given by thil date and we recommend 
tbat DGtice 1r..nti111 review in eitber caae be provided bJ 
Janual'f 11 1 1888. 

The resioaal office filed camments oa tbe draft permit 
within ~be DEP'• public comment period. See, ReariDI 
Officer'• Report, Dec .. ber 1, 1981, Appeniii B. We conatru, 
tbe definition of person ia 5124.41 to include an EPA 
regional otfice. Therefore tbe Re1ioa, as a person wbo filed 
comments, ii a proper party to file a petition for review under 
S124.19(a). 

By wbicbever means review ia initiated, tbe review procedure 
is intended to prevent raisiDI fact• or issue• on appeal that 
were not raised in the public comment period. See, 45 Ped. 
Reg. 33411, Col. 3 (May 19, 1980). Section 124:-ii(a) requires 
a statement that the iaaues bein1 raised for review were raised 
du-ring tbe comment period to tbe eztent required bf Part 124. 
A person's obli1ation 1• to •raise all reaaonably ascertain
able issues and submit all reasonably available ar1umenta 
••• by tbe close of the public comment period.• S124.13. 
Tbe issues raised herein were not required to be raised earlier 
since theae iaauea could not have been known at tbe time tbe 
comment period closed on June 12, 1981. Indeed, we b&d adviaed 
tbe DEP tbat a public comment period abould be provided ao tbat 
public comments could be received on the Pl10 permit dec1s1oa. 

Notice of the initiation of tbe review procedures abould be 
sent to: 

Mr. Robert Donahue 
President 
Camden Couzat7 Ener11 Recovery Associate• 
110 South Oran1e Avenue 
Livingston, Hew Jersey 07039 

Mr. Ricbard T. D••l1DI 
Ccmmi as 1oaer 
Hew Jersey State Departaent of 

Bav1roD11eatal Protection 
401 l&•t State Street 
Cll-017 
Treatoa, ... Jerse7 08825 

11r. G&rJ Pierce 
Cblef 
Bureau of Ea11aeerin1 and 

Re1ulator7 Development 
Division of Environmental QualitJ 
Ne• Jerse7 State Department of 

Enviro1111ental Protection 
401 E&•t State Street 
CN-027 
Trenton, Ne•, Jersey 08825 
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IDcloaed •r~ copies oithe follo•iDI docWDenta upon •b1ch this 
req mat 1• baaed: 

1. PIRKIT TO CONSTRUCT, IRSTALL, OR ALTD 
eDlft'ROL APPARATUS OR EQUIPlllNT ARD TBllPOIWlY 
CIRTIPICATE TO OPERATE CONTROL APPARATUS OR EQUIPMENT 
ARD PRB9BRTIOR OP SIGNIPICA!IT DITIRIORATIOR PERMIT 
December 7, 1987 

2. HEARING OPPICEB'S REPORT POR TBB 
APPLICATION BY CAMDEN COUNTY ENERGY RECOVERY ASSOCIATES 
TO CONSTRUCT ARD OPDATE 
A SOLID WASTE RESOURCE RECOVERY FACILITY 
December 7, 1987 

3. Letter frcm Robert P. Donahue, President, Camden 
CoUDtJ Ener11 Reco•er1 Aasociatea to Jorie H. 
Berkowitz, New Jerse1 State Department of En•iro11111ental 
Protection, Subject: Camden CoUDtJ Resource Reco••rJ 
Facility PM10 Blcr Analysis, with enclosure 
November 18, 1987 

Enclosure• (3) 

cc: Tbomaa L. Adame, LB-133 / 
Francia s. Blake, LB-130 
J. Craig Potter, &RR-443 
Ronald L. MCC&ll1111, A-101 



9. PSD 

Class I Areas 



10. PSD 

Permits/Permit Processing/Public 



0.30 DATE: December 23, 1987 
SUBJECT: Opinion in U.S. v Louisiana-Pacific Corporation, D. Colo., 

Interpreting Certain PSD Regulations 
FROM: Thomas L. Adams, Jr. 

10.30 

Assistant Administrator for Enforcement and Compliance Monitoring 
TO: J. Craig Potter for Air and Radiation (ANR-443) 
DISCUSSION: This memo summarizes the October 30, 1987, opinion by Judge Arraj 

of the US District Court in Colorado regarding summary judgement 
and legal matters involved in the case of U.S. vs. Louisiana
Pacific Corporation (LPC). Judge Arraj denied motions for summary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued (as required by Section 
113(b)(2) of the Clean Air Act}. EPA's second NOV to LPC for 
construction of a major stationary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
convnenced. Further, restrictions on actual, [annual] emissions, 
alone, are not appropriate as a consideration in determining a 
source's potential to emit. 

CR: 2.27 [Hard Copy]; 3.28; 14. 
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10.31 DATE: December 31, 1987 
SUBJECT: Request for Administrator to Initiate Review of PSD Permit for 

Camden County Resource Recovery Facility 
FROM: Christopher J. Daggett 

Regional Administrator 
TO: Lee M. Thomas 

Administrator 
DISCUSSION: Region II requests review of a PSD permit issued for construction 

of a resource recovery facility because no emission limit was 
included for PM10 , BACT for PM10 was not adequately addressed, and 
no public comment on PM10 occurred. The NJ DEP issued the permit 
December 7, 1987; new NAAQS for PM10 were promulgated on July 1, 
1987. 

CR: 8.24 [Hard Copy]; 11.9 



l0.32 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

March 31, 1988 
Transmittal of OAQPS Interim Control Policy Statement 
John S. Sietz, Director 
Stationary Source Compliance Division 
Office of Air Quality Planning and Standards 
Regions I-X Division Directors 

10.32 

The memo provides final Interim Control Policy for developing 
compliance schedules that require replacement or upgrading of 
existing air pollution control equipment. During the interim 
period, interim controls that may be more effective in reducing 
emissions may be installed, if no delay results in installation of 
the final control equipment. 
8.25 [Hard Copy]; 11.10 



MEMO RANDOM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20410 

..u. l 5 1988 

SUBJECT: Procedures for EPA to Address Deficient New source 
Permits Under the Clean Air Act 

FROM: Michael s. Alushin lJ~ ~Lt;_"'"'"''"''" ... 
Associate Enforcement counsel for Air 
Off ice of Enforcement a~o~plian~e M~nitoring 

Johns. Seitz, Directorc/~8~"'1,._·~ 
Stationary source compliance Division /' 
Office of Air Quality Planning and Standards 

TO: Addressees 

INTRODUCTION 

10.33 

This memorandum transmits the final guidance for your use 
in addressing deficient new source permits. After we distributed 
the draft guidance for comment on December 16, 1987, several 
Regional Off ices took action on deficient new source permits. 
The events surrounding those permit actions, as well as your 
thoughtful comments on the draft guidance, have shaped the final 
policy. 

RESPONSE TO COMMENTS 

We have incorporated most of your comments into the final 
guidance. As you requested, we have included examples of forms 
showing a request for permit review under 40 c.F.R. 5124.19, a 
Sl67 order, and a SllJ(a)(S) finding of violation. 
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Some commenters suggested that we include a section on 
actions that can be taken, not against the source, but against 
the state i .. uinq the deficient permit. We agree that this topic 
should be included in the guidance because it surfaces repeatedly 
in individual cases. Therefore, we have added a section on 
possible actions against states for issuing deficient permits. 
we have also.clarified the guidance to indicate that EPA should 
send a state written comments at both the draft and final permit 
stage when a state is issuing •hat EPA considers a deficient 
permit. 

Some reviewers requested further elaboration of when to use 
alternative enforcement responses. we have indicated relevant 
considerations in determining which action to take. one commenter 
pointed out that the guidance did not define what was meant by a 
"deficient permit.• This involves a determination that requires 
the exercise of judgment. However, we have tried to list most of 
the criteria that will support a finding of deficiency. we 
realize, however, that we may not have anticipated every deficiency 
that may present itself to every Regional Office in the future. 

concern vas expressed over the requirement to respond to a 
deficient permit within thirty days. We realize that this is an 
ambitious objective, but it is a legal requirement for permit 
review under 40 c.r.R 5124, and greatly enhances EPA's equitable 
position in challenges under Sl67 and Sll3(a)(5). It will be 
easier to meet this deadline if Regional Offices have routine 
procedures in place for prompt receipt of all permits from their 
states and for thorough review of permits as they are received. 

A few commenters wanted the guidance expanded to apply to 
•netting• actions and •synthetic minor• sources. we agree that 
guidance in this area would be useful, but the topic is too broad 
to be folded into the same document as the guidance on deficient 
permits. We have begun work to address appropriate enforcement 
action for improper •synthetic minors• in the context of the 
Federal Register notice announcing the program for federally 
enforceable state operating permits. If you think that separate 
enforcement quidance is needed on this subject, please let us 
know. 

Finally, a few reviewers questioned the guidance regarding 
EPA directl1-iaaued permits. We agree that, in all cases where 
we find a deficiency, lt is preferable to change the permit by 
modifying it• teraa. If the source is amenable, we should do so. 
However, if EPA cannot get the source to accept new permit condi
tions, our only options are review under Sl24.19(b), revocation 
of the permit, and/or enforcement action. A Sl24.19(b) review 
must be taken within 30 days after the permit was issued. The 
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regulations are unclear on EPA's authority to revoke PSD permits. 
In an enforceaent action to force a source, involuntarily, to 
accept a perait change when the source has not requested the change 
or made any aodification to its facility or operations, EPA must 
always keep in mind the litigation practicalities and equities. 
These make enforcing against a permit we have issued when we are 
not basing our action on any new information a difficult 
proposition. 

CONCLUSION 

We hope that this guidance will help EPA Regions act to 
challenge deficient new source permits. Many of the practices 
advocated in this document may be litigated in pending or future 
cases. we will amend the guidance as necessary in light of 
judicial developments. If you have any questions, please contact 
attorney Judith Katz at PTS 382-2843. 
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PSD contacts 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 2HIO 

J1 is• 

SUBJECT: Procedures for EPA to Address Deficient New 
Source Permits Under the Clean Air Act 

FROM: Michael s. Alushin 11eM.J 'Er 1 t· "'9.- "'"'"""'° 
Associate Enforcement Counsel for Air 
Office of Enforcement. a~~~mplian~e Monitoring 

John s. Seitz, Director~~~:.._}~~ 
Stationary source compliance ~f::"~/~ 
Office of Air Quality Planning and standards 

TO: Addressees 

I. Introduction 

This guidance applies to permits issued for major new 
sources and major modifications under both the prevention of 
significant deterioration (PSD) program and the nonattainment 
new source review (NSR) program. It contains three sets of 
procedures -- one for permits issued pursuant to EPA-approved 
state programs (NSR permits and PSD permits in more than half 
the states) one for permits issued by states pursuant to dele
gations of authority from EPA, and one for instances where EPA 
issues the permit directly. An appendix of model forms 
appears at the end. 

The need for this guidance has become increasingly evident 
in the last two years. Before then, EPA had attempted only once, 
in 1981, to enforce against sources constructing or operating 
~ith new source permits the Agency determined to be deficient. 
In 1986, BPA litigated Greater Detroit Recovery Facility v. 
Adamkus et al. No. 86-CU-72910-DT (October 21, l986). In that 
case, EPA wanted to enforce against a major stationary source 
constructing with a PSD permit issued by Michigan under a dele
gation agreement with EPA. The Agency had first determined that 
the best available control technology (BACT) determination for 
S02 in the permit was inadequate. Before EPA started formal 
enforcement action, the source filed suit against the Agency, 
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arguing that EPA had no authority to •second guess• the BACT 
determination and that, in any event, we should be equitably 
foreclosed fro• challenging the permit because we had remained 
silent durlng the two years since we had failed to comment on the 
permit. The court agreed and granted the source's motion for 
summary jud,-.nt. 

The Detroit case was an example of the need for prompt and 
thorough EPA review of and written comments on new source permits. 
our ability to influence the terms of a permit, both informally 
and through legal procedures, diminishes markedly the longer EPA 
waits after a permit is issued before objecting to a specific 
term. This is due both to legal constraints, that is, tight time 
limits for comments provided in the regulations, and to equitable 
considerations that make courts less likely to require new sources 
to accept more stringent permit conditions the farther planning 
and construction have progressed. Accordingly, as a prerequisite 
to successful enforcement action, it is imperative that EPA 
review all major source permit packages on a timely basis and 
provide detailed comments on deficiencies. If EPA does not 
obtain adequate consideration of those comments, it is also 
important for EPA to protect air quality by prompt and consistent 
enforcement action against sources whose permits are found lacking. 

Because PSD permits are issued on a case-by-case basis, 
taking i~to consideration individual source factors, permitting 
decisions involve the exercise of judgment. However, although 
not an exhaustive list, any one of the following factors will 
normally be sufficient for EPA to find a permit •deficient• 
and consider enforcement action: 

1. BACT determination not using the •top-down• approach. 

2. BACT determination not based on a reasoned analysis. 

3. No consideration of unregulated toxic pollutants in 
BACT determination. 

4. Public notice problems - no public notice & comment 
period or deficiencies in the public notice. 

s. Inadequate air quality modeling demonstrations. 

6. Inadequate air quality analysis or impact analysis. 

7. unenforceable permit conditions. 

8. For sources that impact Class I areas, inadequate 
notification of Federal Land Manager or inadequate 
consideration of impacts on air quality related 
values of Class I areas. 
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In NSR permitting, each of the following factors, while not 
necessarily an e1haustive list, are grounds for a deficient 
permit: 

1. Incorrect LAER determination, i.e., failure to be at 
least_ as stringent as the most stringent level achieved 
in practice or required under any SIP or federally 
enforceable permit. 

2. No finding of state-wide compliance. 

3. No emissions offsets or incorrect offsets. 

4. Public notice problems - no public notice and comment 
or deficiencies in public notice. 

5. Unenforceable permit conditions. 

II. Timing of EPA Response 

A. Comment 

10.33 

Although EPA should know about every permit, at least by the 
time it is published as a proposal, the Agency sometimes does not 
learn about a permit during its development prior to the time the 
final permit is issued. If we do become aware of the permit and 
have objections to any of its terms, we should comment during the 
developmental stage before the permit becomes final. 

state agencies should send copies of all draft permit public 
notice packages and all final permits to EPA immediately upon 
issuance. (The requirements for contents of public notice packages 
are set forth at 40 c.P.R. SS1.166(q)(2)(iii).) The Regional Office 
should review all draft permit public notice packages and final 
permits during the 30 day comment periods provided for in the 
federal regulations. It should write detailed comments whenever 
Agency staff does not agree with the terms of a draft or final 
permit. To make sure they get permits in time for review, Regional 
Off ices should consider requiring states with approved new source 
programs, through section 105 Grant conditions, to notify them of 
the receipt of all major new source permit applications. They 
should also require states to send them copies of their draft 
permits at tbe beginning of the public comment period. 

Pinal permits should be required to be sent to EPA immediately 
upon issuance. (Note that the requirement for Regions to review 
draft and final permits is contained in guidance issued by Craig 
Potter on December 1, 1987.) Regions should carefully cheek 
their agreements with delegated states. These agreements require 
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states to send draft permits to EPA during the comment period. 
In addition, 40 c.r.R. SS2.2l(u)(2)(ii) requires delegated agencies 
to send a copy of any public comment notice to the appropriate 
regional office. Pursuant to 40 C.F.R. 5124.lS, a final permit 
does not becoae effective until 30 days after issuance, unless 
there are ne comments received during the comment period, in 
which case ~~ becomes effective immediately. Regions should make 
sure that delegated states know about permit appeal procedures at 
40 c.F.R. 5124 and, if necessary, issue advisory memoranda 
notifying them that EPA will use these procedures if the Agency 
determines a permit is deficient. 

B. Formal Enforcement Action 

If the permit was issued under a delegated program, it is 
important to initiate formal review or appeal within 30 days after 
the final permit is issued. (This response is set forth in 
Section IV below. The 30 day period is required by the regula
tions at 40 C.F.R. Sl24.l9). When enforcing against permits 
issued under state programs, the same legal requirement to initiate 
enforcement within 30 days does not exist, but it is still 
extremely important to act expeditiously. 

III. Enforcement Against the source v. Enforcement Against 
the State 

If a state has demonstrated a pattern of repeatedly issuing 
deficient permits, EPA may consider revoking the delegation for a 
delegated state or acting under Section 113(a)(2) of the Act to 
assume federal enforcement for an approved state. It is not 
appropriate to issue a 5167 order to a state. Revocations of 
delegated authority as to individual permits and revocations of 
actual permits are theoretically possible, but they are unneces
sary where EPA can act under Part 124 (i.e. within 30 days of 
issuance). Revocation may be appropriate where Part 124 appeals 
are unavailable, but likely will be subject to legal challenge. 

IV. Procedures to Follow When Enforcing Against 
Deficient Permits in Delegated Programs 

A. If possible, the following actions before construction 
co .. ences: 

l. Take action under 40 c.F.R. Sl24.19(a) or (b) within 
30 days of the date the final permit was issued to 
review deficient provisions of the permit. 

a. Sl24.19(a) is an appeal, which may be taken by 
any person who commented during the public comment 
period. 



-5-

b. Sl24.19(b) is a review of the terms of the permit 
by the Administrator under his own initiative. 
Regional Off ices informally request the Admini
strator to take this action. They need not have 
commented during the public comment period. The 
Administrator has demonstrated a preference for 
using Sl24.19(b) over Sl24.19(a). In the four 
instances thus far when he was given the choice 
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of acting under (a) or (b), he chose (b). However, 
the Administrator may not have sufficient time to 
act within 30 days in every situation in the 
future. 

2. In the majority of situations, it is more appropriate 
for the Agency to act as one body to initiate review 
under Sl24.19(b). In some instances, however, the 
third party role for a Regional Office, through 40 
c.F.R. Sl24.19(a) may be preferable. Regions should 
pick (a) or (b). However, if both provisions are 
legally available, they should request, in the 
alternative, that the Administrator act under the 
provision other than the one chosen by the Region 
should he deem it more appropriate. In particular, 
if a Region requests the Administrator to act under 
Sl24.19(b), it should ask that its memorandum be 
considered as a petition for review under Sl24.l9(a) 
should review under Sl24.19(b) not be granted within 
30 days. This is to protect the Regions' right to 
appeal a permit if the Administrator does not have 
sufficient time to act. Therefore, all memoranda 
requesting review should be written to withstand 
public scrutiny if considered as petitions under 
Sl24.19(a). 

3. If the JO day period for appeal has run and strong 
equities in favor of enforcement exist, issue a 5167 
order and be prepared to file a civil action to 
prohibit commencement of construction until the 
source secures a valid permit. (See Section IV 8(2)) 
below. 

B. Por sources vbere construction has already commenced: 

1. If tbe permit was issued less than 30 days previously 
take action under 40 CPR Sl24.l9. 

2. If the permit was issued more than 30 days previously, 
issue a 5167 order requiring immediate cessation of 
construction until a valid permit is obtained. This 
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step should only be taken if extremely strong equities 
in favor of enforcement exist. Regions should be 
keeping state and source informed of all informal 
efforts to change permit terms before the Sl67 order 
la issued. Sl61 ocdecs may be used both fot soutces 
which have and have not commenced construction. 
However, because the Sl24.l9 administrative appeal 
and review process is available in delegated programs, 
it is greatly preferred for challenging deficient 
permits in states where it can be used. 

3. If EPA determines that penalties are appropriate, 
issue a NOV under Section lll(a)(l) of the Act for 
commencement of construction of a major source or 
major modification without a valid permit. This is 
necessary because Sl67 contains no penalty autnority. 
Note that strong equities for enforcement must exist 
before takinq this step. EPA can issue both a 5167 
order requiring immediate injunctive relief and a 
NOV if we decide that both are appropriate. 

4. Pollow up with judicial action under §167 and Slll(b){2) 
if construction continues without a new permit. 

c. Note that the appeal provisions of 40 c.r.R. 5124.19 
apply to all delegated PSD proqrams even if Sl24.19 
is not specifically cefecenced in t~e delegation. 

v. Procedures to Follow When Enforcing Against Permits in 
EPA-Approved State Programs (All NSR and More Than 
Balf of the PSD Programs) 

A. Issue Slll(a)(S) order (for NSR) or 167 order (for 
PSD) as expeditiously as possible, preferably within 
30 days after the permit is issued, requiring the 
source not to commence construction, or if already 
started, to cease construction (on the basis that it 
would be conattuctin9 with an invalid petmitl, and to 
apply for a new permit. Note that !PA should issue 
a Sl&7 order if it has determined that there is a 
reasonable chance the source will comply. Otherwise, 
the R99ion should move directly to section V.D below. 

a. rroa the outset of EPA's involvement, keep the 
source informed of all EPA's attempts to convince 
the permitting agency to change the permit. 

c. Iss~e an NOV (llJ[a}) as soon as construction commences 
if EPA determines penalties ate approptiate. 
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D. If source does not comply with order, follow up with 
judicial action under 5167, Sll3(b)(5), or, if NOV 
issued, Sll3(b)(2). If penalties are appropriate, 
iaaue NOV and later amend complaint to add a Slll 
count when 30 day statutory waiting period has run 
after initial action is filed under 5167. 

VI. Por EPA-issued Permits (Non-delegated) 

A. If source submitted inadequate information 
(.!.!,g., misleading, not identifying all options) 
and EPA recently found out about it, 

l. If within 30 days of permit issuance, request 
review by the Administrator under 40 c.F.R. 
Sl24.19(b). 

2. If permit has been issued for more than 30 days, 
issue Sl67 or Slll(a)(S) order preventing start
up or, if appropriate, immediate cessation of 
construction. 

3. Issue NOV if construction has commenced and !PA 
determines penalties to be appropriate. 

4. If necessary, request additional information from 
source; if source cooperates, issue new permit. 

S. Consider taking judicial action if appropriate. 

EPA recognizes the distinction between permits based on 
faulty and correct information only for EPA directly-issued 
permits. This distinction is necessary for EPA permits due 
to equitable considerations. 

B. If source submitted adequate information and EPA 
issued faulty permit, we should attempt to get source 
to agree to necessary changes and accept modification 
of its permit. However, if source will not agree, 
only available options are revoking the permit and 
enforcin9. consolidated permit regulations are 
unclear about EPA's authority to revoke PSD permits. 
Because of this and the equitable problems associated 
with enforcing against our own permits, unless new 
infor•ation about health effects or other significant 
findings is available, we may choose to accept the 
permit. If faulty permit produces unacceptable 
environmental risk, act under 40 c.P.R. 5124.19, if 
possible. If action under 40 c.P.R. 5124.19 not 
possible, first revoke permit and then act as set 
forth in Section IV. 

10.33 
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Appendix 

1. Request for Review under 40 c.F.R.5124.19 

2. Sl67 order 

3. Sll3(a~(!) finding of violation and accompanying SllJ(a)(l) 
Notice of violation 
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10.34 DATE: July 28, 1988 
SUBJECT: Supplemental Guidance on Implementing the North County Prevention 

of Significant Deterioration (PSD) Remand 
FROM: John Calcagni, Director 

Air Quality Management Division (MD-15) 
TO: Addressees (Regional Air Division Directors) 
DISCUSSION: The memo discusses 2 issues that have arisen from the 

Administrators remand decision in the North County PSD permit 
appeal, and that are beyond the scope of the September 22, 1987, 
document providing initial guidance on the subject. 
(1) Although BACT is determined case-by-case, the permitting 

authority must consider the full range of pollution control 
options available and choose the most effective means of 
limiting emissions, unless shown compelling reasons of 
economic or energy impracticality. 

(2) Emission of noncriteria pollutants should be evaluated 
carefully, including consultation with the sources listed. 
Where a municipal waste combustor is involved, OAQPS has 
provided rather detailed guidance on methods to factor air 
toxics considerations into the BACT decision. 

(3) In the public notice, the level of detail and identification 
of specific toxic substances should be consistent with the 
concern posed by the air toxics. 

CR: 8.27 [Hard Copy] 



10.35 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

10.35 

November 14, 1988 
Request for Administrator to Initiate Review of PSD Permit for 
Columbia Gulf Transmission Company, Clementsville Compressor 
Station, Kentucky 
Greer C. Tidwell, Regional Administrator 
Lee M. Thomas, Administrator 
Review is requested of the permit issued by KY DER for a natural
gas-fired turbine, because dry controls do not constitute BACT for 
N0

1 
for the source. 

8.l9 [Hard Copy] 
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BBft>U DI ADJalllS'l'D'l'OR 
u.a. DIVIltOIDllftll PltORC'1'%08 &CIDCY 

DSBillCl'IOB, D.C. 

In the Matter of: 

Colmac Enercn', Inc. 
(Riverside County, CA) 

Applicant 

PSD Appeal No. 88-9 

ORDER DENXING REVIEW 

In a petition filed pursuant to 40 CFR 124.19 (1987), the 

county of Riverside and the Coachella Valley Association of 

Governments requested review of a Prevention of Significant 

Deterioration (PSD) permit issued to Colmac EnercJY, Inc. for the 

construction of a 49 meqawatt biomass-fueled electrical power 

plant on the Cabazon Indian Reservation in Riverside county, 

California. Y The permit determination was made by EPA Reqion 

IX, San Francisco, California, on July 28, 1988. 

Under the rules qoverning this proceeding, there is no 

appeal as of riqht from the permit decision. Ordinarily, a 

petition for r~ew of a PSD permit determination is not granted 

Y Several municipalities filed letters expressinq opposition 
to the Colmac facility and requesting that Region IX's permit 
determination be reviewed and overturned. Each of the letters 
was untilllely1 therefore, review at the behest of these 
petitioners must be denied for that reason. I note, however, 
that most if not all of the municipalities belong to the 
Coachella Valley Association of Governments, whose petition was 
timely. The municipalities are the Cities of Rancho Mirage, 
Indio, Palm Sprinqs, Palm Desert, Coachella, and Desert Hot 
Sprinqs. An untimely petition was also received from Virginia 
Schmidt: it too is denied. 
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unless it is based on a clearly erroneous f indinq of fact or 

conclusion of law, or involves an important matter of policy or 

exercise of discretion that warrants review. The preamble to the 

requlations states that "this power of review shoul~ be only 

sparinqly exercised," and that "most permit conditions should be 

finally determined at the Reqional level • * *·" 45 Fed. Req. 

33,412 (May 19, 1980). The burden of demonstrating that the 

permit conditions should be reviewed is therefore on the pe

titioners. Petitioners have not satisfied that burden in this 

instance. 

Petitioners have raised twelve different objections ta the 

issuance of the permit, which can be grouped into three major 

cateqaries. First, petitioners contend the South Coast Air 

Quality Manaqement District of California (the "District") and 

the Riverside County Waste Management Director (the "Director") 

should receive notifications from the facility and have the same 

riqhts of access and inspection as the EPA, and the District's 

new source rules should specifically apply to the project. 

Second, petiti~~rs contend Reqion IX failed to analyze unrequ

lated pollutants properly and did not consider the environmental 

problems of ador and vec~ control. Third, petitioners complain 

that certain conditions are vaque or inadequate and should be 

clarified. 

These objections do not persuade me to review the permit. 

The first category fails to recOCJ?lize the District's and the 

Director's lack of jurisdiction over the facility under the PSD 
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proqram. It is located on Indian land and therefore jurisdiction 

resides with the appropriate federal aqencies and the tribe, not 

with the state and local aqencies. Region IX has indicated; 

however, that it is likely at some point in the future to dP.siq

nate the District to act as EPA's representative in this matter. 

In the meantime, EPA is the exclusive permittinq, inspectinq, and 

enforcing authority for the Colmac facility with respect to Clean 

Air Act issues. 

The second category of objections must fail because the 

record shows that emissions of unrequlated pollutants from the 

facility were considered in accordance with applicable EPA policy 

and leqal interpretations, as set forth in North County Resource 

Recovery Associates, PSD Appeal No. 85-2 (June 3, 1986). Nothing 

further was required of the permit applicant under federal law. 

EPA concluded that the emission controls proposed as best avail

able control technology (BACT) for the Colmac facility (baqhouse 

with teflon laminated bags, limestone injection, ammonia injec

tion, and a circulatinq fluidized bed combustor with a minimum 

temperature of,\,600 F and with a residence time of 3 to s 

seconds) would be among the most effective for reducing toxic air 

emissions.ZI As to oclor-i!m·vector concerns expressed by the 

Petitioners have submitted a critique of Colmac•s health 
risk assessment to support their contention that the permit 
determination does not comply with the Nortb cpµnty decision, 
supra. iCA Petition (Exhibit H); Emily D.P. Nelson, "Health Risk 
Assessment for Colmac Biomasa-FUeled Power Plant, Cabazon Indian 
Reservation, Riverside County, California• (Sept. 4, 1988). 
(Colmac had submitted the assessment as part of an environmental 
impact statement for non-EPA related aspects of the project. The 

(continued ••• ) 
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petitioners, they were qiven appropriate consideration under the 

circumstances, for EPA looked at other biomass power plants in 

operation in California, but none demonstrated any such problems. 

The fuel to be used is baled straw and wood chips: the facility 

will not burn qarbaqe or other food sources. Petitioners have 

not established that their concerns are anythinq other than 

speculative, which is not a sufficient basis to justify exercise 

of the review powers under the applicable regulations. 

The third cateqory of objections concerns alleqedly vaque or 

inadequate matters reqqirinq clarification. 'l'he Reqion has 

addressed these concerns by, for example, statinq that it 

interprets the provision for a •wind enclosed• fuel hog as 

meaninq •completely enclosed•: that it believes the requirement 

for waterinq of the fuel storaqe pile durinq 12 mph+ winds is 

sufficient to control any dust problems that might arise: and 

u( ••. continued) 
project required federal approvals from the Bureau of Indian 
Affairs of the United states Department of the Interior.) 
Petitioners assert that the assessment is deficient in certain 
respects and therefore does not satisfy the dictates of the North 
county decisio~' However, the critique does not address the 
critical issue posed by the Horth couuty decision, namely, do the 
environmental impacts of .unregulated pollutants call fo~-~ 
adjustment of the BACT ~rmination for the requlated 
pollutants. In other words, will the environmental impacts of 
the unrequlated pollutants affect the choice of control techno
loqy desiqnated as BACT, nacessitatinq a more stringent emission 
limitation on the r1t9Ulated pollutants. Petitioners have not 
shown or alleqed by their critique that any such alteration is 
necessary or appropriate. EPA Reqion IX, as stated above, has 
concluded that the technoloqy proposed as BA.CT is amonq the most 
effective in controllinq the unrequlated pollutants. Accordinq
ly, no alteration of the emission limitation on the requlated 
pollutants is required. 
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that the expression of the HOx emission limit in terms cf pounds 

per hour (lb/hr) and parts per million (ppm) provides ample 

protection for the environment, thereby obviating any need to 

express the limit in other terms. In conclusion, none of the 

objections in this last cate<Jory raises any concerns about the 

validity of the Region's permit determination. 

For the reasons stated above, it is my conclusion that 

review of Reqion IX's permit determination is not warranted. The 

Region factored in all necessary requirements of federal law and 

EPA does not have the authority to impose state or local require

ments in the permit in the absence of the permit applicant's 

consent. I note in this latter respect that the applicant in a 

number of instances has agreed to inclusion of provisions in the 

permit that reach well beyond the bare minimum requirements of 

the PSD provisions of the Clean Air Act. These additional 

requirements include, for example, provisions for offsets of all 

emissions in accordance with ARB/CAPCOA V procedures: and 

measurement of non-requlated pollutants such as polycyclic 

organic matter~dioxins and furans, and metals. The fact that 

some or all of these additional undertakings may fall short of 

petitioners• expectations·under state law is leqally irrelevant 

to the federally issued permit. Therefore, the petition for. 

review is denied. In accordance with 40 CFR 124.19(f) (2), the 

V ARB/CAPCOA is a joint reference to the "California Air 
Resources Board" and the "California Air Pollution Control 
Officers Association." 
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Reqional Administrator or his deleqatee shall publish notice of 

this final action in the Federal Register. 

So ordered. 

Dated:~ 1 ~ I 0, ~ d-
/ 

Lee M. Thomas 
Administrator 



10.37 DATE: 
SUBJECT: 
FROM: 
TO: 

January 4, 1989 
Valero_ Hydrocarbons BACT Analyses 
Anthony P. Wayne, Chief, TX/NM Enforcement Section 
Lawrence E. Pewitt, PE, Director, Permits Division, 
Texas Air Control Board 
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DISCUSSION: (1) Valero Hydrocarbons should reevaluate its study of feasible 
BACT alternatives for its proposed natural gas processing 
plant, particularly with respect to the technical, cost, and 
economic issues mentioned. 

CR: 

(2) The memo discusses the steps Valero must take to keep their 
PSD permit active, because they are coming up on the one-year 
date by which EPA must make a decision. 

8.31 [Hard Copy] 



10.38 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

10.38 

January 27, 1989 
Discounted Cash Flow (DCF) Analysis for Craven County Project New 
Source Review 
Frank L. Bunyard, Economic Analysis Section, ASB, AQMD 
Allen C. Basala, Chief, Economic Analysis Section, ASB, AQMD 
The EPA Economic Analysis Section reviewed a discounted cash flow 
analysis describing feasibility of thermal de-NOx as BACT. This 
memo states reasons EPA is not convinced on infeasibility and 
recommends the PSD applicant be asked to provide more substantive 
justification for key assumptions. Memos 10.39 and 10.40 are 
closely related to this one. 
8.32 [Hard Copy] 



10.39 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

January 27, 1989 
Rev;ew of Craven County Wood Energy Project 
Allen C. Basala, Chief, Economic Analysis Section, ASB 
Bruce P. Miller, Chief, Air Programs Branch, Region IV 

10.39 

This memo provides notification to Region IV that a discounted 
cash flow analysis provided by a PSD applicant was not found to be 
convincing of the infeasib;lity of thermal de-NOx controls. Memos 
10.38 and 10.40 are closely related. 
8.33 [Hard Copy] 



10.40 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

February 13, 1989 
BACT Determination for Craven County Wood Energy Project 
Bruce P. Miller, Chief 
Air Programs Branch; Air, Pesticides and Toxics 
Management Division 
N. Ogden Gerald, Chief Air Quality Section 
NC Department of Natural Resources and Community Development 

10.40 

PSD permit applicant must provide additional verification as 
described of economic data presented regarding thermal de-NO as 
BACT for NOx emissions. The memo references economic evaluations 
in Economic Analysis Section Documents 10.38 and 10.39. 
8.35 [Hard Copy] 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

T • n 
Associate Enforcement Counsel 
Air Enforcement Division 

Edward E. Reich 

t4; µ.¥<>{(.. ...--

7 

Acting Assistant Administrator 
for Enforcement and compliance Monitoring 

Don R. Clay 
Acting Assistant Administrator 

for Air and Radiation 

On February 7, 1989, the U.S. District Court for the Eastern 
District of Michigan issued a decision upholding the right of a 
State to bring suit in Federal court as a citizen under the Clean 
Air Act. 

The State of Michigan recently filed suit against Albar 
Industries under Section 304 of the Clean Air Act (the citizen 
suit provision} in U.S. District Court, alleqinq that Albar had 
violated certain new source permitting requirements contained in 
the federal new source regulations and the Michigan State 
Implementation Plan. Albar challenged Michigan's standing to sue 
under Section 304. The court upheld Michigan's right to maintain 
the action, stating that "the inquiry should end with the plain 
language of the statute." Opinion at page 2. 



-2-

The court was persuaded, as well, by the decision in Hancock 
v. Train, 426 U.S. 167, 196, 48 L. Ed. 555, 575 (1976). The 
Supreme Court found, in Hancock, that states have standing to sue 
under Section 304. The Albar court noted that, in drafting the 
Clean Air Act Amendments of 1977, Congress chose to let the 
effect of Hancock stand by not altering 304 and 302(e) to 
preclude state access to federal courts. 

Albar•s motion to strike Michigan's request for civil 
penalties was also denied on the ground that while the Clean Air 
Act does not authorize penalties under Section 304, the state can 
collect them under the authority of the state statute. 

A copy of the decision is attached below. 

Attachment 

cc: Gerald Emison, Director 
Office of Air Quality Planning and·standards 

Alan w. Eckert 
Associate General Counsel 
Air and Radiation Division 

John s. Seitz, Director 
Stationary Source Compliance Division 

Air Branch Chiefs/Team Leaders 
Off ices of Regional Counsel 
Regions I-X 

Air Compliance Branch Chiefs 
Air Divisions 
Regions r-x 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIG~ ? 

SOUTHERN DIVISION - FLINT 

. :- : . ~ . ,., -.. 
I , 7 f ., '8~ 

FRA..~K J. KiLLEY, Attorney General 
of the State of Michigan; and 
FRANK J. KELLEY, ex rel, MICHIGAN 
NATURAL RESOURCES COMMISSION, 
MICHIGAN AIR POLLUTION CONTROL 
COMMISSION, and DAVID F. HALES, 
Director of the Michigan Department 
of Natural Resources, 

Plaintiffs, 

v. 

ALBAR INDUSTRIES, INC., 

Defendant. 

--------------------------------------------------------' 

Cir1-r • "'LU ,. . 
I.J I,, -•.P..J ~ ..... u.·.; .'."~ CC1,_ , Rc.•-·r,. 

u • .., 1 ~ 

CIVIL ACTION 
NO: 88-CV-40302-FL 

~IE:-t')P.A..'\DUM O?IXIOX A..'\D C:\.:::>E:~ 

Be for~ the Co~rt 15 ce:1:?~1ciant 's :O~:>tion t:> Di::;r.nss, October 25, 

19od. Th1s rnotion is DENIED: plaintiffs have standing to sue. The 

~otion is also DEXIED as to c1vil pe~alties, s~bject to the con-

dition herein specified. 

I. ST.;~DI~G 

This is a~ action brought by the State oi Mich19a~ pursuant to 

S 304 oi the Clean Air Act, 42 u.s.c. S 7604, against Albar 

Industries, a spray ~ainting concern, tor enf~rcement of air pollu-

t1on s::andards. At issue is whether the state may sue under the 

"citizen suits" provision oi the A~t. w~1ch permit:) coa.i::ilencement oi 

10.41 



civil actions by any "person." Id. "Person" is defined in the Act 

as including a state. § 302, 42 U.S.C. S 7602(e). 

The Court is persuaded by plaintiffs' argument that the inquiry 

should end·with the plain language of the statute. The United 

States Supreme Court rejected a similar argument against state use 

of § 304 in Hancock v. Train, 426 U.S. 167, 196, 48 L.Ed.2d 555, 575 

(1976). The Court wrote that the "only means provided by the Act" 

for the states to enforce § 118 of the Act against federal facili

ties was via a §§ 304 and 302(e) "c1tiz~n suit." 

Congress overruled the substance of the Hancock decision the 

following year by enacting an amendcent to ·s 118, which required the 

states to sue federal installations for air quality violations by 

means of state enforce~ent actions. Defendant here argues tha: the 

S 118 a~end~ent should no# be interp:eted to mean that Con~ress 

inte:lded to re~ove c1t1ze~ suits as a wnole from $tate access. This 

Court reJects that ar~~~~~t. First, Hancock presented Congress with 

the state stanaing iss~e. Apparently in response, rather than 

altering SS 304 and 302(e) to preclude the states federal access, 

Congress amended § 118 only and left the other provisions 

undisturbed. It is traa1tional t~a~ when a court inte:pr~ts a s~a

tute and the statute is s~bsequently a~e~a~d i~ a way that does ~ot 

invalidate the court's reasoning, it is implicit that the 

Legislature has accepted that reaso~ing. Here, because the u~:ted 

States Su~reme Court found in Hancoc~ that the states have sta~ding 

under the citizen suit provision, coupled with Congress's ~ubsequent 

decl1n1ng to change the s~atute's plain language that includes sta

tes as litigating "persons," the Court concludes that this lawsuit 

- 2 -



is authorized. See also Alabama ex rel. Graddlck, 648 F.Supp. 1208, 

1210 (M.D. Ala. 1986): New York v. Thomas, 613 F.Supp. 1473 (D.C. 

o.c. 1985). 

Defendant's other arguments to the contrary are unconvincing. 

Defendant urges that ambiguity exists, sufficient to justify judi

cial interpretation of the ot~erwise plain language of the statute, 

by pointing to a provision requiring that prior to instituting suit, 

a citizen plaintiff must notify the federal Environmental Protection 

Agency (EPA), the violator, and the state. Defendant argues from 

this that a reading of "person" to include a state would render this 

provision nonsensical: it would require a. state to notify itself. 

Although perhaps not a model of statutory draftsmanship, this is not 

necessarily as illogical a situation as defendant would have it. 

First, the notice provision wo~ld still require a stat~ plaint1ii to 

inform the violator and the EP~. Second, as plal~t1ff a:9ues, the 

su1~g agency m1gh~ need to notify other agenc1e~ with1~ the state 

e~tity that also have an interest in the litigation. Neither of 

these is an exercise in nonse~se. 

Moreover, as a practical matter, defendant has failed to con

vi,ce this Court that the states~ as primary enforcers of the Clean 

A1r Act but aided by federal ~onies and leajer~h:p, 42 u.s.c. 

SS 740l(a)(3) and (4), should not be permitted to retain the choice 

between the state or the iederal forums. Defendant's policy 

argurnent--that the federal courts should not be burdened with this 

litigation--is unpersuasive. Therefore, it is hereby found that the 

state of Michigan has standing in federal court to sue a private 

- 3 -
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corporation under the citizen suit provision of the Clean Air Act. 

The Court will, accordingly, exercise its pendent jurisdiction to 

decide plaintiff's state claims arising out of the same operative 

core of facts. 

II. CIVIL PENALTIES 

Defendant has moved to strike plaintiffs- request for civil 

penalties on the ground that the statute does not authorize such 

recovery to citizen suit plaintiffs. The Court agrees insofar as 

the federal statute is concerned, but will permit penalty claims 

~nder the state statute it such are provided tor. 

In a citizen suit brought under § 304, the plain language of 

the statute empowers a court only to order compliance with the 

~~:ssion standards or li~1:atio~~ sought to be enforce~. S 30,, 4~ 

~.s.c. S 7604(a). The statute r~ads in pert1ne~t part, "[t]he 

d:str1ct courts shall have J~ris:1ction • to eniorce ... an 

e:1ssion standard or li~1tation, or such an order [iss~~d by the 

EPA Ad~inistrator or the state], or to order the Ad~1n1strator to 

perform such act or duty, as the case may be." As another district 

coJrt has stated, "neither the pla~n language nor the legislative 

history of Section 304 ca~ s~ppo:t the broad construc:lo11 [--:hat 

federal courts can trans?lant ~:ate monetary penalties into the 

federal statute--) which ~!aint1~i seeks to hava placej thereon." 

Illinois v. Commonwealth Edison Co., 490 F.Supp. 1145, 1150-Sl (N.D. 

Ill. 1980): see also California v. Department oi the ~avy, 431 

F.Supp. 1271, 1293 (~.D. Cal. i977). Thus, there is no federal sta

t~tory authority for the granting of civil penalties. 

- 4 -



There is authority, however, for the imposition in federal 

court of sanctions as they may be provided in state law. The Court 

is persuaded that such is the case, for the reasons stated in 

Graddick, £48 F.Supp. at 1211. In that case, the court wrote that 

"[g]iven the complex and interrelated nature of state and federal 

regulations governing air pollution and the concurrent authority to 

enforce said regulations shared by both the state and federal agen

cies, [Alabama] cannot be said to be attempting to enforce state 

regulations without also being found to be enforcing federal 

regulations.* 

Plaintiffs' right to pursue civil enfo.rceQent penalties, there~ 

fore, exists insofar as it is grounded in state law. As such, 

p:aintiffs may pursue penalties in this ioru~, on the condition that 

pia1nt1fis here file an enumeration of Mlchigan statutory authority 

icr such pe~alties within ten days of the date c: this writing. 

Basej on that condition, defendant's Motion to dismiss the penalties 

relle: lS DE~IED. 

SO OR!)::RED. 

Da~ed: 

0 
_.,,:Sa /r1.~li1<_-, _ 

STEWART A. NEt;:aLATT 1) l.r· ') 
United States District Judge /' 

* The Court notes defendant's attempt to dist1~~uish Gradd1ck from 
the case at bar, by which defendant argues that the Graddick defen
dant was a federal facility governed by~ 11~ o: the Act. The 
Graddick court's written consideration of § llS's legislative 
history, which indeed does not apply to this case, was primarily 
devoted to whether the government had waived sov~reign immunity. 
T~is factor does not affect Graddick's reasoni~; with regard to the 
i~terrelatedness of the state and i~deral reyulatory schemes, 
which, as noted, has persuaded the Court. 

10.41 



CERTIFICATION OF SERVICE 

UNITED STATES OF AMERICA ) 
) SS 

EASTERN DISTRICT OF MICHIGAN ) 
CASE-NO>" 

88-40302 

I, the undersigned, hereby certify that I baveion the 
7th February 9 

day of , 198 , mailed a copy of the 

Memorandum Opinion and Order 
-------------------------------------------------------------------

. in the foregoing 

cause, pursuant to Rule 77(d), Fed.R.Civ.P., to the following 

persons at the addresses given: 

Stewart H. Freeman 
Assistant Attorney General 
Environmental Protection Division 
720 Law Building 
525 West Ottawa 
Lansing, MI 48913 

Joseph M. Polito, Esq. 
~~!lia~ A. Kichers, II, Esq. 
Mark R. Werder, Esq. 
Rebert A. Hykan, Esq. 
2290 First National Bldg. 
De~roit, MI 48226 

- . 
I ( ...----~ , ': _./ I 

.:..... I (./, ,• - - f _... - . ~...._ - -~-·--:. 

IY-
co1ette J. Lehoux, Secretary to 
Stewart A. Newlrtatt 
United States District Judge 



10.42 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

10.42 

June 9, 1989 
Order Denying Review of PSD Permit for Spokane Regional Waste-to
Energy Project 
William K. Reilly, Administrator, EPA 
Citizens for Clean Air and Council for Land Care and Planning 
Petitioners requested review of PSD permit because BACT for NOi, 
which should be thermal de-NOx, was not required, and because uel 
cleaning and separation, and recycling, were not adequately 
considered as emission reduction techniques. Spokane agreed to 
install thermal de-NOx before this opinion was written, so the 
court dismissed that petition. The Administrator stated that 
petitioners did not make an adequate case for reviewing the permit 
on the other issues. 
8.37 [Hard Copy] 



10.43 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

July 19, 1989 
Order on Petition for Review, Hibbing Taconite Co. 
William K. Reilly, Administrator, EPA 

10.43 

David Kee, Director Air and Radiation Services Division, Region V, 
Gerald L. Willet, Commissioner, Minn. Pollution Control Agency, 
and Others 
This document remands to the Minnesota Pollution Control Agency 
review of four issues raised by EPA Region V in a petition for 
review of PSD permit authorizing Hibbing Taconite Company to 
modify its furnaces to burn petroleum coke as a fuel. Review of 
three issues raised by EPA was denied as described below. 
1. Bact for SO~ - discussion of fuel chosen for nbase case" in 

analyzing BACT for SO, cost comparison in BACT analyses, 
appropriate justificaiion of fuel choice in defining viable 
control strategy, and the need for a detailed description and 
engineering analysis of the planned emissions reduction 
system. (Remanded) 

2. Unregulated pollutants (Denied) 
3. Prescribed emission limits for entire life of the permit 

(Remanded) 
4. BACT for PM (Remanded) 
5. Ambient Air and Public acess (Remanded) 
6. BACT for CO (Denied) 
7. Preconstruction monitoring (Denied) 
8.39 [Hard Copy); 7.8; 11.13 



10.44 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSSION: 

CR: 

10.44 

August 2, 1989 
Administrative Order Denying Review of an Amended PSD Permit for a 
Mass-Burn Municipal Waste Incinerator for Huntington, NY 
William K. Reilly, Administrator, U.S. EPA 
Citizens for a Livable Environment and Recycling 
The order states that the amended permit does require the facility 
to use BACT, and the BACT analysis is not deficient. Petitioner 
confused '1de mini mis" emissions limits with 1 imitations for NOx 
8.40 [Hard Copy] 



10.45 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

October 17, 1989 
Ambient Air 
Robert D. Bauman, Chief 
S02/Particulate Matter Programs Branch (MD-15) 
Gerald Fontenot, Chief 
Air Programs Branch, Region VI {6T-A) 

10.45 

This memo responds to the August 24, 1989, memo from Hathaway to 
Calcagni [6.27]. 
(a) PSD modeling by a permit applicant can discount the 

contribution of a background source to the predicted 
concentration as described. 

(b) Where a proposed source has a significant impact on any 
increment violation, the permit should not be approved unless 
the increment violation is corrected prior to operation of 
the proposed source. (See also July 15, 1988, memo from 
OAQPS to Region 6 [6.23]). 

6.29 [Hard Copy] 
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10.46 DATE: January 2, 1990 
SUBJECT: Order Denying Review of Revised Permit Determination for Spokane 

Regional Waste to Energy Project 
FROM: F. Henry Hubicht, Acting Administrator, EPA 
TO: Lisa J.Kilian, Joan Honican, Citizens for Clean Air, and the 

Council for Land Care and Planning 
DISCUSSION: This order denies the appeals filed against the revised permit for 

the Spokane Regional Waste to Energy Project. The Washington 
State Department of Ecology did not act inappropriately in not 
holding a public hearing. Questions relating to State 
requirements are beyond the purview of this proceeding. The 
recycling issue is again rejected as a subject for review for the 
same reasons as stated in the June 9, 1989, remand [8.37]. 

CR: 8.42 [Hard Copy]; ll.14 
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10.47 DATE: January 4, 1990 
SUBJECT: Remand order concerning the denial of the PSD application of Bio 

Energy Corporation, West Hopkinton, NH 
FROM: William K. Reilly, Administrator, EPA 
TO: Timothy Williamson, Office of Regional Counsel, US EPA, Region I, 

William Dell Orfano, President, Bio Energy Corporation, and others 
DISCUSSION: All matters regarding the PSD Permit Denial Decision dated 

November 15, 1989, concerning Bio Energy's PSD application for its 
wood-fired power plant are remanded to Region I so that further 
comments and technical information may be received to supplement 
the administrative record. 

CR: 11.15 [Hard Copy] 
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February 16, 1990 

Mr. William c. Campbell, III 
coqentrix, Inc. 
9405 Arrowpoint Boulevard 
Charlotte, NC 28217 

Dear Mr. Campbell: 

BTO-OJJ-90 

We know that you are anxious to expedite the processing of 
your PSD permit for a power .. qeneration facility. We, too, are 
committed to that goal, but we must work together to achieve it. 

In order to enhance the process, tie have developed tarqet 
emission guidelines which we oeliev.e are both technically and 
economically feasil::>le for coal-fired facilities. Each applicant 
mus~ do a comDlete PSD review and thorough study and doCU111entation 
of "top-down" Best Available control Teehnoloqy. This should 
include starting with the most stringent control option. The 
technical and economic feasibility of that option should be 
carefully reviewed ~nd documented. If you believe that such a 
control option is inappropriate for your facility, then select the 
next ":best" control option and repeat the technical and economic 
feasibility analysis. This process should continue until a control 
option cannot be discarded on technical or economic feasibility 
issues. BAC'I' ~ a case-by-case determination and it remains the 
responsibility of the applicant to demonstrate the appropriate 
option for his facility. 

A copy of a typical outline for a PSD submittal is enclosed 
for your information and use. 

10.48 
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GtJXDELPfE Lna'l'S FOR COAlcFYBEQ UNrl'S 

Total Suspended Partieulates (TSP) 

PK-10 

Minillnm SOz ScruJmer ef f iciancy 

co 

voe 

0.020 lbs/mil1ion btu 

0.011 lbs/million btu 

o.1s U,s/million btu 

92t 

0.3 lbs/million btu 

0.20 lbs/million btu 

0.03 lbs/million btu 

If you have any questions or comments on any of the above, 
please contact John M. Daniel, Jr. (804) 786-3248 or Pam Faqqert. 
(804) 786-5481. 

Sincerely, 

v/~11~ 
Wallace N. Davis 
Executive Director 

cc: Asst. Executive Director - Technical. Operations 
Director, Div. of Technical Evaluation 
Regional Directors 
Director, Div. of Computer services 

jd-033 
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5.11 Trace Bements 
s.11.1 Lead 
5.11.2 Beryllium 
5.11.3 Fluorides 
5.11.4 Mercury 

5.12 Other Noncriteria Pollutants 

6.0 AIR OUAUTY ANALYSES 

6.1 Air Quality Analysis Objectives 
6.2 Site Characteristics 

6.2.1 Station Design Data 
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6.2.1.1 
6.2.1.2 
6.2.1.3 

Primary /Fugitive Emissions 
Non-Criteria Pollutant Emissions 
GEP Stack Height/Downwash AnaJysis 

6.2.2 Other Source Data 

6.2.2.1 
6.2.2.2 
6.2.2.3 
6.2.2.4 

Impact Area Determination 
Source Selection 
Downwash AnaJysis 
Emissions Inventory 

6.2.3 Urban/Rural Classification 
6.2.4 Background Concentrations 

6.2.4.1 
6.2.4.2 

On·Site Air Quality Monitoring 
Regional Air QuaHty Monitoring 

6.2.5 RegionaJ Air QuaUty Attainment Status 

6.3 Model/Options SeJectian 
6.3.1 Model Selection 
6.3.2 Data Base Requirements 
6.3.3 Receptor Grid Selection 

6.3.3.1 
6.3.3.2 
6.3.3.3 
6.3.3.4 
6.3.:3.5 

Intermediate and Complex Terrain 
Coarse Polar Grid 
Fine Polar Frid 
Discrete Receptors 
Receptor Elevations 
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6.4 Meteorological Data Base 
6.4.1 On-Site MeteoroJogicat Data Collection 
6.4.2 On-Site Data Enhancements 
6.4.3 Off-Site Data Requirements (Mixing Heights) 
6.4.4 Combined Processed Data Base 

6.5 Impact Analyses 
6.5.1 Worst Case load 
6.5.2 Medel Predictions 

6.5.2.1 
6.5.2.2 

Primary Pollutants Impact 
Non.Criteria Pollutants Impact 

6.5.3 PSD Increment Consumption 
6.5.4 NAAQS Compliance Demonstration 
6.5.5 Fugitive Dust Impacts 

7.0 ADDITIONAL IMPACTS ANALYSIS 

7.1 Growth Analysis 
7.2 Impact on Soils and Vegetation 

7 .2.1 Sulfur Dioxide 
7 .2.2 Particulates 
7.2.3 Nitrogen Oxides 
7.2.4 Carbon Monoxide 
7.2.5 Lead 
7 .2.6 Beryllium 
7.2.7 Mercury 
7 .2.S Fluorides 
7 .2.9 Sulfuric Acid Mist 

7 .3 Visibility Impact 
7 .3.1 Purpose 
7 .3.2 Methodology 
7 .3.3 Screening AnaJysis Procedure 
7 .3.4 Screening Anaiysis Results 

a.a REFERENCES 
APPENDICES 

A. State Registration/ AppUcation Forms 
B .. 1 Potential Emission Calcujations 
B.2 .. 1 Modeling • Stack Emission Calculations 
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B.2.2 
B.2.3 
c. 
o. 
E. 
F. 
G. 
H. 
I. 
J. 
K. 
L1·L15 

Modeling • Nan-Stack Emission Calculations 
Modeling • Trace Element Emission Calculations 
Modeling Plan 
Emissions Inventory and Screening Procedure 
Emissions Inventory Data Sheets 
Monitoring Plan 
Ambient Air Quality Monitoring Data 
On-Site Meteorological Monitoring Data 
Monitoring Quality Assurance Program 
Meteratogical Data Base for Modeling 
Mixing Height Computation Methodology 
Computer Modeling Diskettes 
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-4'.-01r4,.• UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
I ft \ REGION Ill \= f 841 Chestnut Bu1ld1ng 

t>. ,I Philadelphia. Pennsylvania 19107 
"'---"" 

Mr. John M. Daniel, Jr., P.E. 
Assistant Executive Director 
Department of Air Pollution Control 
Room 801 
Ninth Street Office Buildinq 
Richmond, VA 2324 

APR. 2 5 1990 

oearMr.r 
The purpos to respond to your letters, 
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dated February 6, 1990 and February 9, 1990, regarding the issuance 
of prevention of significant deterioration (PSD) permits in 
attainment areas where violations have been modeled. The enclosed 
attachment outlines the procedures that must be followed when 
issuing PSD permits in these areas. 

If you have any questions, please do not hesitate to call me 
at (215) 597-9075. 

Sincerely, 

Enclosure 

cc: Wallace Davis, Executive Director 
Virginia Department of Air Pollution Control 
Richmond, VA 

James Sydnor 
Assistant Executive Director 
Virginia Department of Air Pollution Control 
Richmond, VA 



Attachment 

A. PROCEDURES FOR ISSUING PSD PERMITS TO SOURCES WITH HO 
SIGNIFICANT IMPACTS IN AREAS WITH MODELED VIOLATION(S) 
FROM EXISTING SOURCES 

The source seeking the PSD permit may be permitted, 
constructed, and allowed to operate at its permitted, 
enforceable allowable emission rate because at that emission 
rate, the source has no significant impact. Although the 
State 11 owes 11 EPA a revision to its SIP to correct the modeled 
violation(s) from the existing source(s), that SIP revision 
and the issuance of the PSD permit are independent events. 
(Note: The existing sources are to be modeled ih accordance 
with Table 9-1 of EPA's Guideline for Air Quality Models. 
Nothing in the WEPCO v. EPA case changes this requirement). 

B. PROCEDURES FOR ISSUING PSD PERMITS TO SOURCES WITH SIGNIFICANT 
IMPACTS IN AREAS WITH MODELED VIOIATIOHS FROM EXISTING SOURCES 
AND FOR PROCESSING THE ASSOCIATED SIP REVISIONS 

1. The source seeking the PSD permit may accept penni t 
conditions such that it, in and of itself, no longer has 
a significant impact. 

2a. Reductions or mitigating measures must be identified at 
existing sources such that modeling the PSD source and 
these existing sources indicates no significant 
impact(s). 

2b. This identification of the reductions at existing sources 
and the modeling demonstrating no significant impact(s) 
must be done prior to and as part of the preliminary 
determination on the PSD application to afford the 
opportunity for public comment. 

2c. The reductions or mitigating measures necessary at the 
existing sources must be made federally enforceable. 
Until and unless the state has an approved SIP operating 
permit program, the only means available for making the 
reductions at the existing sources federally enforceable 
is through source-specific SIP revisions. The State must 
formally commit to submit the necessary SIP revision(s) 
to EPA at the time it issues the preliminary 
determination. 
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2d. Those SIP revisions must be adopted by the state and 
approved by EPA prior to the time the PSD source 
commences operation. The State must follow all of the 
procedures for submittal of a SIP revision including 
public notice and hearing. The State could 
simultaneously offer public notice and hearing on the 
preliminary determination of the PSD permit and on the 
SIP revisions for the existing sources. The public 
notice must be explicit and a public hearing must be held 
because there are SIP revisions involved. (Public 
participation for PSD permits usually r~quires only the 
opportunity for public hearings.) · 

2e. The PSD permit must contain the following conditions: 

1) Until and unless the (STATE) has imposed the 
necessary restrictions on (EXISTING SOURCE NAMES) to 
reflect the Scenario modeled as part of this permit 
review demonstrating no significant impact and those 
restrictions have been approved by the United States 
Environmental Protection Agency for incorporation 
into the approved SIP, the (PSD SOURCE NAME) may not 
commence operation except as conditioned below: 

2) (Here conditions should be imposed on the source 
seeking the PSD permit such that it, in and of 
itself, would have no significant impact.) 

:ROTE: In the past, PM and so2 SIP revisions setting new SIP 
allowable emissions have required technical support consisting of 
full attainment demonstrations. In general, EPA expects that the 
SIP revisions submitted demonstrate no significant impact will also 
demonstrate no violations of NAAQS. However, there may be isolated 
cases where two rounds of SIP revisions occur. The first SIP 
revision would enforce the reductions necessary at existing sources 
to demonstrate no siqnif icant impact (when modeled with a source 
seeking a PSD permit). Where this SIP revision does not 
demonstrate protection of the NAAQS (i.e., the elimination of all 
predicted violations), the State still "owes• EPA a SIP revision 
to correct the modeled violations of the NAAQS and may have to once 
again redefine the allowable emissions at one or more of the same 
sources affected in the previous SIP revision. The commitment 
must also be made at the time the state issues its preliminary 
determination to issue the PSD permit. 
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BEFORE THE ADMINISTRATOR 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

In the Matter of: 

Hadson Power 12 -- Altavista 

Applicant 

DAPC Registration No. 30859 

) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~~> 

PSD Appeal Nos. 90-2, 
90-3, 90-4, & 90-5 

ORDER DENYING REVIEW 

Larry Hendricks (Appeal No. 90-2), Herbert Bolin (Appeal No. 

90-3), Lena c: Frazier (Appeal No. 90-4), and Roy E. St. John, 

Jr. (Appeal No. 90-5) filed separate requests for review of a 

Prevention of Significant Deterioration (PSD) permit that author

izes construction of a steam electricity cogenerating facility at 

Altavista, Virginia. The Virginia Department of Ai~ Pollution 

Control (DAPC) issued the permit to the applicant, Hadson Power 

12, on February 21, 1990, pursuant to a delegation of authority 

from EPA Region III, Philadelphia, Pennsylvania. Because of the 

delegation, DAPC's permit determination is subject to the review 

provisions of 40 CFR §124.19, and any permit it issues will be an 

EPA-issued permit for purposes of federal law. 40 CFR §124.41: 

45 Fed. Reg. 33,413 (May 19, 1980). 

DAPC responded to the petitions on May 25, 1990, arguing in 

each instance that the grounds for review alleged in the 

petitions did not meet the threshold for review established by 

the rules governing this proceeding. DAPC also noted that in 
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numerous instances the issues raised by two of the petitioners 

(Bolin and st. John) had not been raised at the public hearing or 

during the public comment period and, therefore, were not 

eligible for consideration on appeal. DAPC is correct on both 

counts: 

First, a petition must contain a statement demonstrating 

"that any issues being raised were raised during the public 

comment period (including any public hearing) to the extent 

required by these regulations***·" 40 CFR §124.19(a). The 

latter, in turn, require participants in the permit proceedings 

to "raise all.reasonably ascertainable issues and submit all 

reasonably available arguments supporting their position by the 

close of the public comment period * * *·" 40 CFR §124.13. 

Collectively, the purpose of these regulations is to ensure that 

all matters are first raised with the permit issuer._ In this 

manner, the permit issuer can make timely and appropriate 

adjustments to the permit determination, or, if no adjustments 

are made, the permit issuer can include an explanation of why 

none are necessary. As explained in the preamble to the 

regulations, "[t]he later stages [of the permit proceedings] are 

appellate in nature and new issues should not be raised on 

appeal." 45 Fed. Reg. 33411 (discussing §124.13). None of the 

petitions contains the requisite statement under 40 CFR 

§124.19(a), and many of the issues raised by two of the 

petitioners, as DAPC correctly alleges, had not in fact been 

raised with the permit issuer in a timely manner. Those issues 
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(identified in DAPC's response to the petitions) are therefore 

ineligible for review on appeal. 

Second, as to the few issues that satisfy the foregoing 

requirements, DAPC is correct in asserting that they do not meet 

the threshold for review. Under the rules, there is no appeal as 

of right from the permit determination. Ordinarily, a petition 

for review of a PSD permit determination is not granted unless it 

is based on a clearly erroneous finding of fact or conclusion of 

law, or involves an important matter of policy or exercise of 

discretion that warrants review. The preamble to the regulations 

states that "this power of review should be only sparingly 

exercised," and "most permit conditions should be finally 

determined at the Regional [state] level • • *·" 45 Fed. Reg. 

33,412 (May 19, 1980). The burden of demonstrating that the 

permit conditions should be reviewed is therefore on the peti-

tioner. Upon consideration of the petitions, and for the reasons 

stated in DAPC's response, I conclude that none of the 

petitioners has met his or her burden, respectively, of showing 

that the permit should be reviewed. 

Accordingly, for the reasons stated above, review of DAPC's 

permit determination is denied. 

So ordered. 

Dated: JUL 3 0 1990 k_~Ki~ 
William K. =·-...~ 

Administrator 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Order Denying 
Review, PSO Appeal Nos. 90-2, 90-3, 90-4, and 90-5, were mailed 
to the following in the manner indicated. 

First Class Mail 
Postage Prepaid: 

Dated: 

JUL 3 11990 

Wallace N. Davis 
Executive Director 
Virginia Department of 

Air Pollution control 
Ninth Street Off ice Building 
200-2003 N. North Street 
Richmond, VA 23219 

Marcia Mulkey 
Regional Counsel 
U.S. EPA - Region III 
841 Chestnut Street 
Philadelphia, PA 19107 

Herbert J. Bolin 
1614 Avondale Dr 
Altavista, VA 24517 

Larry Hendricks 
1114, ath st. 
Altavista, VA 24517 

Lena c. Frazier 
1117 7th St. 
Altavista, VA 24517 

Roy E. St. John, Jr. 
Rt. 3 Box 400 
Hurt, Va 24563 

Douglas G. White 
Assistant Regional counsel 
U.S. EPA - Region III 
841 Chestnut Building 
Philadelphia, PA 19107 

Or Brenda H. Selden, S 
to the Chief Judicial 
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10.51 DATE: December 23, 1987 
SUBJECT: Op;n;~n ;n U.S. v Lou;s;ana-Pac;f;c Corporat;on, D. Colo., 

Interpret;ng Certa;n PSD Regulat;ons 
FROM: Thomas L. Adams, Jr. 

Ass;stant Adm;nistrator for Enforcement and Compliance Mon;toring 
TO: J. Craig Potter for A;r and Radiat;on (ANR-443) 
DISCUSSION: This memo su11111arizes the October 30, 1987, op;nion by Judge Arraj 

of the US District Court in Colorado regarding su11111ary judgement 
and legal matters involved ;n the case of U.S. vs. Louisiana
Pacific Corporation (LPC). Judge Arraj den;ed motions for su11111ary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued (as required by Section 
113(b)(2) of the Clean A;r Act). EPA's second NOV to LPC for 
construct;on of a major stat;onary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
co11111enced. Further, restr;ctions on actual, [annual] emissions, 
alone, are not appropriate as a consideration in determining a 
source's potential to emit. 

CR: 2.27 [Hard Copy]; 3.29; 14.9 



10.52 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

10.52 

December 31, 1987 
Request for Administrator to Initiate Review of PSD Pennit for 
Camden County Resource Recovery Facility 
Christopher J. Daggett 
Regional Administrator 
Lee M. Thomas 
Administrator 
Region II requests review of a PSD pennit issued for construction 
of a resource recovery facility because no emission limit was 
included for PM1a, BACT for PM10 was not adequately addressed, and 
no public cormnent on PM occurred. The NJ OEP issued the permit 
December 7, 1987; new HA'Aos for PM10 were promulgated on July 1, 
1987. 
8.50 [Hard Copy]; 11.18 
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11.9 DATE: December 31, 1987 
SUBJECT: Request for Administrator to Initiate Review of PSD Permit for 

Camden County Resource Recovery Facility 
FROM: Christopher J. Daggett 

Regional Administrator 
TO: Lee W. Thomas 

Administrator 

11.9 

DISCUSSION: Region II requests review of a PSD permit issued for construction 
of a resource recovery facility because no emission limit was 
included for PM10 , BACT for PM10 was not adequately addressed, and 
no public comment on PM10 occurred. The NJ DEP issued the permit 
December 7, 1987; new NAAQS for PM10 were promulgated on July 1, 
1987. 

CR: 8.24 [Hard Copy]; 10.31 



11.10 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

March 31, 1988 
Transmittal of OAQPS Interim Control Policy Statement 
John S. Sietz, Director 
Stationary Source Compliance Division 
Office of Air Quality Planning and Standards 
Regions 1-X Division Directors 
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The memo provides final Interim Control Policy for developing 
compliance schedules that require replacement or upgrading of 
existing air pollution control equipment. During the interim 
period, interim controls that may be more effective in reducing 
emissions may be installed, if no delay results in installation of 
the final control equipment. 
8.24 [Hard Copy]; 10.32 



11.11 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

11.11 

April 22, 1988 
Inter\m Policy on Stack Height Regulatory Actions 
J. Craig Potter, Assistant Administrator for Air and Radiation 
Air Division Directors, Regions I-X 
A Court of Appeals ruling on January 22, 1988, remanded three 
portions of EPA's stack height regulations. This memo discusses 
the impact of these changes. Pennits issued under fully approved 
or delegated NSR and PSD programs prior to promulgation of revised 
rules should provide notice that any pennit is subject to review 
and modification if the source is later found to be affected by 
EPA's revised rules. 
8.26 [Hard Copy]; 15.5; 28.5 



TRANSMITTAL NOTICE: 2-88 

September B, 1988 

MEMOAANDUM 

SUBJECT: 

FROM: 

TO: 

EPA Region IX Poficr 01} PSD Permit Extensions 

wayr!JJJ1"t~ckl.Js-;4&eaf 
Ne~ource Section 

Region IX States and Districts 
NSR/PSD Permitting Contacts 

Attached for your information is a copy of a guidance document 
prepared by my staff addressing EPA Region !X's policy on PSD 
permit extensions. The purpose of this document is to clarify 
the criteria EPA examines prior to extending the 18-month com
mencement of construction deadline found in 40 CFR 52.21 (r) (2). 
At the heart of these requirements are assurances of current BACT 
determinations and continued public participation when permits 
are extended. our hope is that this policy will enhance agree
ment among permitting agencies in implementing PSD regulations. 

We hope you will find this document helpful. If you have any 
questions, please contact me at (415) 974-8249. 



EPA Region IX 
New source-Section 
Guidance Document: i-88 
·oate: · 3/23/88. (PMF) 
Revised:- 7/6/88 

EPA-REGION IX POLICY 

ON 

PSD PERMIT EXTENSIONS 

The following is EPA Region IX's policy regarding 
Prevention of Significant Deterioration (PSD) permit exten
sions. This policy clarifies the subject of extensions of 
the lB-month commencement of constr~ction deadline found in 
40 CFR 52.21 (r) (2). 

The intent of this policy is to grant a permit 
extension of the 18-month deadline to any good faith ap
plication, provided the following requirements are met. If 
these requirements are not met or if the extension request 
is denied, the permit will become invalid after its expira
tion date. The applicant, however, may choose to file a 
project application for consideration as a new permit. In 
general, the import of this policy is to ensure that the 
proposed permit meets the current EPA requirements, and that 
the public is kept apprised of the proposed action (i.e. 
through the 30-day public comment period) . 

I. ADMINISTRATIVE REQUIREMENTS 

(1) Submittal 
An extension request must be submitted and 
received by EPA-Region IX prior to the expiration 
date of the permit. 

(2) Justification 
The extension request must include an acceptable 
justification why the commencement of construction 
did not commence as scheduled. The request must 
also include a revised construction schedule which 
assures that construction will be initiated during 
the extension period and that construction will be 
continuous. 

(3) Certification 
The extension request must be signed by a 
responsible representative of the company 
proposing the project. 

II. TECHNICAL REOUIREMENTS 

(1) BACT Analysis 
· A BACT +eanalysis. is required in all permit exten

sion requests, as in an application for a new PSD 

Ii .12 



permit. It should also be-notea that, according 
to a_ recent EPA policy, any new BACT determina~on 
being prescribed for any regulated p~llutant must 
also _consider.the impact ~f the proposed BACT on 
the emissions of unregulated or to~ic pollutants. 

(2) Additional PSD Review Requirement 
A reanalysis of the PSD increment consumption and 
air quality impacts is required. Interim source 
growth in the area may have occurred and caused 
significant degradation of air quality. Therefore, 
the review agency is responsible for ensuring that 
the source requesting an extension would not cause 
or contribute to a PSD increment or NAAQS ex
ceedances. 

(3) New PSD Regulations or Requirements 
It is not the ·intent of this policy to exempt 
projects from meeting new requirements. There
fore, all new or interim PSD requirements will be 
applied as in an application for a new PSD permit. 

III. PROCEDURAL ISSUES 

(1) Duration of Extensions 
Due to concerns of growth rights and public par
ticipation, EPA may limit an extension to 12 months, 
or less, from the initial date the permit was 
to expire~ This allows for an extension, if 
necessary, while ensuring that impacted States, 
Districts and the public have control of their own 
air resources and growth rights and that state
of-the-art BACT will be employed. 

(2) Public Comment 
EPA will require the same public comment procedure 
for extension requests as for permit modifications 
including a 30-day public comment period. Requests 
for public hearings and petitions for permit appeals 
shall follow the-applicable procedures of 40 CFR 
Part 124. 

11.12 

(3) Extensions of Later Units of Phased Multi-Unit Projects 
Determinations for phased multi-unit projects are 
very complex involving the independence or depen
dence of a project and often different construction 
dates. Therefore, please consult with EPA regarding 
any questions addressing phased construction projects. 

EPA Staff Contact: 
Peter Fickenscher (415) 974-8226 (FTS 454-8226) 

Section Chief: 
Wayne Blacka~d (415) 974-8249 (FTS 454-8249) 



11.13 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

July 19, 1989 
Order on Petition for Review, Hibbing Taconite Co. 
William K. Reilly, Administrator, EPA 

11.13 

David Kee, Director Air and Radiation Services Division, Region V, 
Gerald L. Willet, Commissioner, Minn. Pollution Control Agency, 
and Others 
This document remands to the Minnesota Pollution Control Agency 
review of four issues raised by EPA Region V in a petition for 
review of PSD permit authorizing Hibbing Taconite Company to 
modify its furnaces to burn petroleum coke as a fuel. Review of 
three issues raised by EPA was denied as described below. 
1. Bact for SO~ - discussion of fuel chosen for "base case" in 

analyzing BACT for SO , cost comparison in BACT analyses, 
appropriate justification of fuel choice in defining viable 
control strategy, and the need for a detailed description and 
engineering analysis of the planned emissions reduction 
system. (Remanded) 

2. Unregulated pollutants (Denied) 
3. Prescribed emission limits for entire life of the permit 

(Remanded) 
4. BACT for PM (Remanded) 
5. Ambient Air and Public acess (Remanded) 
6. BACT for CO (Denied) 
7. Preconstruction monitoring (Denied) 
8.39 [Hard Copy]; 7.8; 10.43 
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11.14 DATE: January 2, 1990 
SUBJECT: Order Denying Review of Revised Permit Determination for Spokane 

Regional Waste to Energy Project 
FROM: F. Henry Hubicht, Acting Administrator, EPA 
TO: Lisa J.Kilian, Joan Honican, Citizens for Clean Air, and the 

Council for Land Care and Planning 
DISCUSSION: This order denies the appeals filed against the revised permit for 

the Spokane Regional Waste to Energy Project. The Washington 
State Department of Ecology did not act inappropriately in not 
holding a public hearing. Questions relating to State 
requirements are beyond the purview of this proceeding. The 
recycling issue is again rejected as a subject for review for the 
same reasons as stated in the June 9, 1989, remand (8.38). 

CR: 8.42 [Hard Copy]; 10.46 
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BEFORE THE ADMINISTRATOR 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

In the Matter of: 

Bio Energy Corporation 
West Hopkinton, NH 

PSD File No. 041-121-NH07 

PSD Appeal No. 89-6 

REMAND ORDER 

Upon the joint request of the Regional Administrator of 

Region I of the U.S. Environmental Protection Agency and Bio 

Energy Corporation, and pursuant to 40 CFR §124.19, all matters 

regarding the PSD Permit Denial Decision dated November 15, 1989, 

concerning Bio Energy's PSD application for its wood-fired power 

plant located in West Hopkinton, New Hampshire, are remanded to 

the Regional Administrator of Region I so that further comments 

and technical information may be received ro supplement the 

administrative record. 

All further action by the Administrator with respect to Bio 

Energy's PSD appeal is stayed until Region I notifies the 

Administrator that the Region has reached a final determination 

in response to the remand. 

PUrsuant to this remand, Bio Energy will be allowed to 

submit further information requested by the Region to supplement 

the administrative record, and the Region will be allowed to 

reopen the comment period and to consider revising its permit 

determination. 

; 1 1 .-
...... J. ..... 
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This remand to the Regional Administrator shall be without 

prejudice to Bio Energy's rights under its Petition for Review by 

the Administrator, and to the Regional Administrator's findings 

in the final determination dated November 15, 1989, to the extent 

the supplemental administrative record on remand does not address 

or modify those findings. 

Region I's determination on remand will be subject to review 

under 40 CFR §124.19, and appeal of its decision on remand will 

be required to exhaust administrative remedies under 40 CFR 

§124.19(f). 

So ordered. 

Dated: l- L) -1V 



CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Remand Order 
in the matter of Bio Energy Corporation, PSD Appeal No. 89-6 were 
mailed to the following persons in the manner indicated: 

First Class Kail 
Postaqe prepaid: 

Dated:~ 23 > i'=!CJCS 

Timothy Williamson 
Off ice of Regional Counsel 
U.S. EPA, Region I 
John F. Kennedy Federal Building 
Boston, MA 02203 

Paul Keough 
Acting Regional Administrator 
U.S. EPA, Region I 
John F. Kennedy Federal Building 
Boston, MA 02203 

Donald L. Anglehart 
Cuddy, Lynch, Manzi & Bixby 
One Financial Center, 43rd Floor 
Boston, MA 02111 

William Dell Orfano, President 
Bio Energy Corporation 
Route 127 
Rural Route 2 
Box 85 
West Hopkinton, NH 03229 

11. i5 



11.16 DATE: 
SUBJECT: 

FROM: 
TO: 
DISCUSS ION: 

CR: 

June 7, 1990 
Designation of Issues for Review of Illinois EPA,s Permit 
Determinations Regarding World Color Press 
William K. Reilly, Administrator, EPA 
Richard J. Carlson, Director, Illinois EPA 

11.16 

This paper designates the issues to be briefed in the review of 
World Color Press PSD permit detenninations made by the Illinois 
EPA. World Color Press and IEPA must reexamine their reasoning in 
stating, incorrectly, that an alleged absence of significant 
photochemical reactivity of the facilities' voe emissions was an 
"environmental impact" that would justify less stringent 
limitations. 
8.46 [Hard Copy) 
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11.17 DATE: July 9, 1990 
SUBJECT: Order on Motion for Stay on Appeal of Permits for Columbia Gulf 

Transmission Company 
FROM: William K. Reilly, Administrator, EPA 
TO: William C. Eddins, Director, Division for Air Quality, 

Commonwealth of Kentucky 
Susan Midgett, Director, Air Programs Branch, USEPA, Region IV, 
and others 

DISCUSSION: The Administrator hereby grants a stay to the appeal by EPA Region 
IV of the PSD permit granted by the State of Kentucky to Columbia 
Gulf Transmission Company. The stay enables the applicant to 
supplement the state administrative record with new factual 
information, which the applicant believes will confirm the wisdom 
of the State's original permit determination. Further, the Region 
may submit additional information to ensure that the BACT 
determination is fully contemporaneous. If the permit is 
subsequently revised, the public will be given the right to 
comment. 

CR: 8.47 [Hard Copy] 
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11.18 DATE: December 31, 1987 
SUBJECT: Request for Administrator to Initiate Review of PSD Permit for 

Camden County Resource Recovery Facility 
FROM: Christopher J. Daggett 

Regional Administrator 
TO: Lee W. Thomas 

Administrator 
DISCUSSION: Region II requests review of a PSD permit issued for construction 

of a resource recovery facility because no emission limit was 
included for PM

10
, BACT for PM

10 
was not adequately addressed, and 

no public connnent on PM occurred. The NJ OEP issued the permit 
December 7, 1987; new N~QS for PM10 were promulgated on July 1, 
1987. 

CR: 8.50 [Hard Copy]; 10.52 
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12.13 DATE: July 5, 1988 
SUBJECT: Air Quality Analysis for Prevention of Significant Deterioration 

(PSD) 
FROM: Gerald E. Emison, Director 

Office of Air Quality Planning Standards (MD-10) 
TO: Thomas J. Maslany, Director 

Air Management Division (3AMOO) 
DISCUSSION: The memo relays a policy decision on the approach to use to 

interpret dispersion modeling results to determine whether a 
source will cause or contribute to a violation of NAAQS or PSD 
increment. Under this approach, air quality concentrations are 
projected throughout the proposed source's impact area, but do not 
automatically cause a source to cause or contribute to a 
violation. Instead, where a modeled violation is predicted, 
further analysis is done to determine whether the impact is 
significant at the point and time of the modeled violation. 

CR: 6.22 [Hard Copy] 



12.14 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

12.14 

December 28, 1988 
Em;sston Offset Exemptions for Resource Recovery Facilities 
Gerald A. Emison, Director, OAQPS 
Conrad Simon, Director, Air and Waste Management Division, Region 
II 
States that have offset exemptions for RRF's in their SIP's should 
initiate SIP revisions that would remove the exemptions. EPA will 
no longer approve SIP's containing offset exemptions for RRF's 
unless they contain an approved growth allowance. Appendix S is 
no obstable to deletion of the exemptions, because it has been 
largely superceded. 
25.13 [Hard Copy]; 28.6 
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12.15 DATE: March 17, 1989 
SUBJECT: Offse~ Exemption for Resource Recovery Facilities in Part 231 of 

the New York SIP 
FROM: Conrad Simon, Director, Air and Waste Management Division 
TO: Thomas M. Allen, PE, Acting Director, Division of Air Resources, 

NY DEC 
DISCUSSION: New York should voluntarily revise Part 231 of its SIP to remove 

the offset exemption for resource recovery facilities. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix Sin its approval. 
Appendix S has now been largely superseded by 40 CFR 51.165(a) 
establishing the current requirements for NSR programs. 

CR: 25.14 [Hard Copy]; 13.10; 15.8; 25.15; 28.9 
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12.16 DATE: March 17, 1989 
SUBJECT: Respo~se to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities in Part 231 of the NYSIP 
FROM: William Muszynski, Acting Regional Administrator, EPA Region 11 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption in question in 

abeyance pending further EPA action on the current SIP call. This 
is, in part, because the merits of the petitions are closely 
linked with EPA's outstanding call for revisions to the NY SIP to 
correct the State's failure to meet ozone and CO air quality 
standards 

CR: 25.15 [Hard Copy]; 13.11; 15.9; 28.10 
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12.17 DATE: April 25, 1990 
SUBJECT: Issuance of PSD Permits in Attainment Areas where Violations Have 

Been Modeled 
FROM: Marcia L. Spink, Chief, Air Programs Branch 
TO: John M. Daniel, Jr., Asst. Executive Director, Virginia Department 

of Air Pollution Control 
DISCUSSION: The attachment to this letter provides procedures for issuing PSD 

permits in areas with modeled violation(s) both to sources with no 
significant impacts and to sources with significant impacts. In 
the latter case, procedures for processing the associated SIP 
revisions are also discussed. 

CR: 10.49 [Hard Copy]; 6.31; 15.11 
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13.9 DATE: 
SUBJECT: 

FROM: 

TO: 
DISCUSSION: 

CR: 

August 31, 1988 
Whether Facilities That Use Glass Fibers Are Considered "Glass 
Fiber Processing Plants" 

13.9 

Dennis Crumpler, New Source Review Section 
Noncriteria Pollutant Programs Branch 
Michael A. Stawarz, NY DEC Region 5 
Facilities that use glass fibers to manufacture other products, 
such as fiberglass-reinforced composites, were not intended to be 
included in the "glass fiber processing" category. "Glass fiber 
processing" was intended to include only those facilities engaged 
in making glass fiber. 
3.31 [Hard Copy] 
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13.10 DATE: March 17, 1989 
SUBJECT: Offset Exemption for Resource Recovery Facilities in Part 231 of 

the New York SIP 
FROM: Conrad Simon, Director, Air and Waste Management Division 
TO: Thomas M. Allen, PE, Acting Director, Division of Air Resources, 

NY DEC 
DISCUSSION: New York should voluntarily revise Part 231 of its SIP to remove 

the offset exemption for resource recovery facilities. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix Sin its approval. 
Appendix S has now been largely superseded by 40 CFR 51.165{a) 
establishing the current requirements for NSR programs. 

CR: 25.14 [Hard Copy]; 12.15; 15.8; 25.15; 28.9 
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13.11 DATE: March 17, 1989 
SUBJECT: Response to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities in Part 231 of the NYSIP 
FROM: William Muszynski, Acting Regional Administrator, EPA Region 11 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption in question in 

abeyance pending further EPA action on the current SIP call. This 
is, in part, because the merits of the petitions are closely 
linked with EPA's outstanding call for revisions to the NY SIP to 
correct the State's failure to meet ozone and CO air quality 
standards 

CR: 25.15 [Hard Copy]; 12.16; 15.9; 28.10 
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14.9 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

December 23, 1987 
Opinion in U.S. v. Louisiana-Pacific Corporation, D. Colo., 
Interpreting Certain PSD Regulations 
Thomas L. Adams, Jr. 

14.9 

Assistant Administrator for Enforcement and Compliance Monitoring 
J. Craig Potter 
Assistant Administrator for Air and Radiation (ANR-443) 
This memo summarizes the October 30, 1987, opinion by Judge Arraj 
of the US District Court in Colorado regarding summary judgement 
and legal matters involved in the case of U.S. vs. Louisiana
Pacific Corcoration (LPC). Judge Arraj denied motions for summary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued (as required by Section 
113(b)(2) of the Clean Air Act). EPA's second NOV to LPC for 
construction of a major stationary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
commenced. Further, restrictions on actual, [annual] emissions, 
alone, are not appropriate as a consideration in determining a 
source's potential to emit. 
2.27 [Hard Copy]; 3.28; 10.30 
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14.9 DATE: December 23, 1987 
SUBJECT: Opinion in U.S. v. Louisiana-Pacific Corporation, D. Colo., 

Interpreting Certain PSD Regulations 
FROM: Thomas L. Adams, Jr. 

Assistant Administrator for Enforcement and Compliance Monitoring 
TO: J. Craig Potter 

Assistant Administrator for Air and Radiation (ANR-443) 
DISCUSSION: This memo summarizes the October 30, 1987, opinion by Judge Arraj 

of the US District Court in Colorado regarding su11111ary judgement 
and legal matters involved in the case of U.S. vs. Louisiana
Pacific Corooratjon (LPC). Judge Arraj denied motions for sunmary 
judgement, finding that a trial was needed to resolve questions of 
fact. Two legal issues are discussed. First, EPA can not sue LPC 
for the NOV of major modification rules, because the major source, 
upon which the major modification must be based, did not exist for 
more than 30 days after the NOV was issued (as required by Section 
113(b)(2) of the Clean Air Act). EPA's second NOV to LPC for 
construction of a major stationary source must be heard at the 
trial. Second, state permit limitations can not be a defense for 
a source if they were not in effect when an alleged violation 
conmenced. Further, restrictions on actual, [annual] emissions, 
alone, are not appropriate as a consideration in determining a 
source's potential to emit. 

CR: 2.27 [Hard Copy]; 3.29; 10.51 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON DC 20460 

15.4 

OFFICE OF 
GENERAL. COUNSEL. 

MEMORANDUM 

SUBJECT: Approval of Local Implementation Plans 

FROM: 

THRU: 

TO: 

,- I 1· I /; 

Howard J. Hoffman . ···' · . ~/ 
Attorney 

·--::I i, I '( 

Peter H. Wyckoff (Jc. :; l~ "'·'"I 
Assistant General Counsel ! 

Alan w. Eckert rLl/~~-
Associate Gener~~el 

Bruce P. Miller 
Chief, Air Programs Branch 

Jewell Harper 
Chief, Air and Toxics Law Branch 

This memorandum contains our views on the four legal 
questions concerning local implementation plans contained in 
your memorandum dated June 18, 1987. I apologize for the 
delay in responding, but many other very pressing issues 
intervened. 

Your questions concern local plans in three separate states, 
each with their own factual and state law variations. Time 
constraints have precluded a careful analysis of these facts 
and state law issues. Some uncertainty remains in my mind 
on such questions as (i) what precise changes would be made 
in the state implementation plans (•srps•) by virtue of EPA 1 s 
approval of the local plans: (ii} what authority does each 
state actually have to enforce local regulations (or the 
state equivalent): and (iii) what leverage could EPA bring to 
compel state or local officials to do better. Accordingly, 
this memorandum will discuss in a broad manner the questions 
you have raised, and will not focus on any particular state 
law provisions or actual factual circumstances. Also, the 
memorandum does not necessarily reflect the views of other 
headquarters offices. As you know, OAQPS, in particular, may 
have strong doubts about the wisdom of approving some of the 
local NSR regulations. 
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Question l: You asked whether the following basic position 
is legally correct: 

Providing that each local regulation is equal to the 
corresponding EPA-approved State regulation, EPA may 
approve the local regulations as merely a transfer of 
enforcement authority, rather than as a substantive 
revision to the SIP. Thus, the regulations would not 
have to be accompanied by new attainment demonstrations, 
SIP narratives, and other provisions of Part 51 applicable 
to SIP revisions. 

We think this position is legally defensible, assuming 
that the record shows that the net effect of the approval 
would be to strengthen the enforceability of the regulatory 
regime as a whole, as your memorandum suggests it would. 

First, EPA could argue that section llO(a) implicitly 
authorizes the approval of a rearrangement in the SIP whenever 
its net effect would be to improve the SIP in relation to the 
requirements of section llO(a), regardless of whether the SIP 
after the change would fully satisfy those requirements. 
This argument finds support in several Judicial decisions: 
Michigan v. Thomas, 805 F.2d 176 (6th Cir. 1986); National 
Steel Corp. v. Gorsuch, 700 F.2d 314 (6th Cir. 1983)1 Public 
Service Co. v. EPA, 682 F.2d 626 (7th Cir.), cert denied 459 
U.S. 1127 (1982). In any event, the Agency has-embraced the 
argument firmly in the Final Emissions Trading Policy Statement, 
51 Fed. Reg. 43838 (December 4, 1986). 

The recent opinion of the Ninth Circuit in Abramowitz v. 
EPA, No. 84-7642 (9th Cir., Nov. 3, 1987) (petition for 
rehearing pending), however, casts some doubt on the strength 
of this argument. The opinion suggests that EPA must reject 
an individual SIP revision if the SIP after the revision 
would not fully satisfy the requirements of sections 110 and 
172. See pages 14-15 of the attached copy of the opinion • 
.§!!. !..!!2. Connecticut Fund for the Environment v. EPA, 672 
F.2d 998, 1011 (2d Cir. 1982), cert. denied sub nom., Manchester 
Environmental Coalition v. EPA,""""i59 U.S. 103s-Tl982). EPA is 
asking the Ninth Circuit to clarify or reconsider its opinion. 
In any event, its decision would have only persuasive, not 
binding, significance for your situations. 

Second, EPA could argue that the prior attainment 
demonstration, in the case of a SIP that currently enjoys full 
approval, is adequate support for approval of a SIP revision that 
would strengthen the SIP, at least in the absence of any 
conclusive evidence in the agency's possession to the contrary. 
This is also an argument embraced by the Final Emissions 
Trading Policy. We gather, however, that it may not be 
applicable to many of your situations. 
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Wn1le the position you seek is defensible, it should be 
accompanied by express statements that EPA, in approving the 
local measures in question, is not intending to determine the 
adequacy of the SIP as a whole or of the measure in relation 
to applicable NSR or RACT requirements in the Act. 

Question 2: You asked whether the following basic 
position is legally correct: 

The local regulations cannot be treated as separable 
from the SIP which the State submits and implements, but 
must be considered as part of it. Thus, the regulations 
must be submitted by the State to EPA along with a 
request that they be made a part of the SIP. 

EPA may take the position that this statement is legally 
correct. Section llO(a)(l) states: nEach State shall, after 
reasonable notice and public hearings, adopt and submit to 
the Administrator [an implementation plan)." (Emphasis added) • .!/ 
Similarly, EPA regulations state: nPlans shall be adopted by 
the State and submitted to the Adminstrator by the Governor 
as follows: [setting out timing requirements, etc.}". 40 CFR 
§51.S(a) (emphasis added). Section 110(a)(3)(A), which concerns 
SIP revisions, is generally to the same effect, although it 
does not explicitly identify who should submit the SIP: 

The Administrator shall approve any revision of an 
implementation plan ••• it he determines that it meets 
the requirements of paragraph (2) and has been adopted 
by the State after reasonable notice and public hearings." 

(Emphasis added.) 

Because 40 CFR 51.S(a) indicates by its terms that SIPs 
must be submitted by the Governor, it is a short and logical 
step to conclude that SIP revisions, too, must be submitted 
by the Governor. This conclusion is consistent with the 
spirit of section 110(a)(3)(A), which tracks the SIP require
ments for SIP revisions. 

1f Similarly, section 107(a) states: 

Each State shall have the primary responsibility 
for assuring air quality within the entire geographic 
area comprising such State by submitting an 
implementation plan for such State •••• (Emphasis 
added.) 

15.~ 
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Moreover, the prov1s1ons cited above do not by their 
terms allow the Governor to delegate this authority to a 
political subdivision of the State. For this reason, EPA may 
take the position that no such delegation is at least at pre
sent permissible. Not allowing such delegation is also 
consistent with the proposition, discussed below, that Congress 
and EPA have sought to keep the state accountable for SIPs. 

On the other hand, the provisions cited above do not 
expressly disallow delegation, and the concerns about con
sistency with other state laws that you expressed could be 
addressed by requiring any delegate to make a demonstration 
sufficient to allay the concerns. Futhermore, we have not 
researched EPA's actual practice over the years. It may be 
that EPA has countenanced delegation in the past. Has it 
done so for instance, in connection with submittals from the 
relevant agency for Jefferson County, Kentucky? 

Question 3: You asked whether the following basic 
position is legally correct: 

Since State law requires that local regulations be 
equal to or more stringent than corresponding state 
regulations, the State must certify to EPA that each 
regulation has been reviewed by the State and found to 
meet this requirement. 

We agree that EPA may take the position that each state is 
required to make this certification. Although we have no 
judgment as to whether this certification is necessary as a 
matter of state law, it can be required as part of the state's 
burden of demonstrating that the local regulations are au
thorized and enforceable and will not jeopardize attainment 
or maintenance of the NAAQS. 

Question 4: You asked whether the following basic position 
is legally correct: 

Irrespective of any transfer of authority to local 
agencies, the State must retain overall authority and 
responsibility for developing and implementing the SIP. 
Thus, the State must have the ability to enforce either 
the local regulations or identical state regulations if 
the local fails to enforce. 

EPA may take the position that this statement is legally 
correct. Several provisions of the Clean Air Act provide 
direct support for this statement. Section llO(a)(2)(F) 
states that one of the requirements for approval of a SIP 
(or SIP revision) is that -- 0 it provides (i) necessary 
assurances that the State will have adequate personnel, 
funding, and authority to carry out such implementation plan". 
(Emphasis added.) Section ll3)(a)(2) provides: 
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Whenever, on the basis of information available to 
him, the Administrator finds that violations of an 
applicable implementation plan are so widespread that 
such violations appear to result from a failure of the 
State in which the plan applies to enforce the plan 
effectively, he shall so notify the State. 

(Emphasis added.) These provisions do not by their terms 
authorize states to delegate these responsibilities to local 
governments.y 

EPA regulations are more explicit on the responsibilities 
of the state. Under 40 CFR 51.ll(a): 

Each plan shall show that the State has legal authority 
to carry out the plan, including authority to ••• (2) 
[e]nforce applicable laws, regulations, and standards, 
and seek injunctive relief. 

The regulations authorize the state to share this responsiblity 
with local government, but not to delegate it away: 

The State may authorize a local agency to carry out a 
plan, or portion thereof, within such local agency's 
jurisdiction: • • • • Provided, That such authorization 
shall not relieve the State of responsibility under the 
Act for carrying out such plan, or portion thereof. 

(Emphasis added.) 

I hope this discussion has been helpful. Please let me 
know if you have any questions. 

cc: Rich Biondi 
Tom Helms 
Nancy Mayer 
Gary Mccutcheon 
John Silvasi 
Davia Soloman 
ORC Air Team Leaders, 

Regions I-III, V-X 

~ Indeed, other Clean Air Act provisions may be read to 
suggest that Congress sought to limit the role of political 

subdivisions of states to (i) promulgating regulations stricter 
than Clean Air Act requirements, if they so chose: and (ii} 
consulting with the states. See section 116 (Clean Air Act 
requirements preclude states or political subdivisions thereof 
from adopting stricter controls than provided under the Act}: 
section 121 (requiring the state, in carrying out various 
Clean Air Act requirements, to nprovide a satisfactory process 
of consultation with general purpose local governments"}. 



15.5 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

15.S 

April 22, 1988 
Interi.Jll Policy on Stack Height Regulatory Actions 
J. Craig Potter, Assistant Administrator for Air and Radiation 
Air Division Directors, Regions 1-X 
A Court of Appeals ruling on January 22, 1988, remanded three 
portions of EPA's stack height regulations. This memo discusses 
the impact of these changes. Permits issued under fully approved 
or delegated NSR and PSD programs prior to promulgation of revised 
rules should provide notice that any permit is subject to review 
and modification if the source is later found to be affected by 
EPA's revised rules. 
8.26 [Hard Copy]; 11.ll; 28.5 



MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ti.JVIRONMENTAL PROTECTION AGENCY 
Office of Arr Quality Plann:ng and Standards 

Research Triangle Park. North Carolina 27711 

f,,l\V , -{ .,.~ -
Ii nl J. 1::cJ 

for Stack Height 

(MD-15) 

On April 22, 1988, J. Craig Potter, Assistant Administrator for Air 
and Radiation, issued a memorandum entitled, nlnterim Policy on Stack 
Height Regulatory Actions" (Attachment A). The memorandum requests that 
the Regional Offices review with their States all regulatory actions 
involving dispersion credits and determine the appropriate action consistent 
with the policy. The purpose of today's ~emorandum ~s to provide guidance 
in carrying out the interim policy. 

In general, actions taken at this time to approve or disapprove 
statewide stack height rules which are affected by the remand ~st include 
the qualification that they are subject to review and modification on 
completion of EPA 1s response to the court decision. Permits issued under 
the prevention of significant deterioration or new source review programs 
should also ~ontain caveat language for sources which may be affected by 
the remand. Attachment B contains example boilerplate language to be 
inserted into permits and regulatory packages. Note that States llllSt 
commit to including the caveat before EPA will take final action on packages 
affecting permitting authority. Those actions not involving the remanded 
provisions may proceed as usual. 

In contrast to our policy regarding the processing of stack height 
rules, our policy for source-specific State implementation plan (SIP) 
revisions is to avoid proceeding with actions which may need to be 
retracted later. You are advised to consult with my staff and the Office 
of General Counsel staff prior to submitting such rulemaking packages. 
Affected sources lllJSt be deleted from negative declaration packages prepared 
under the 1985 stack ~eight regulations before EPA can proceed with action 
on them. 

15.6 
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My staff has applied the policy when reviewing packages currently in 
Headquarters (Attachment C). While proposals to approve (or disapprove) 
State rules will remain on the Headquarters clock, the Regional Offices are 
requested to review these packages and provide appropriate boilerplate as 
soon as possible. Negative declaration packages and final action~ on State 
rules are being returned to the Regional Office clock as more substantial 
revisions and commitments may be required. The redesignation packages 
currently in Headquarters which contain sources affected by the remand are 
being placed on formal hold. 

If you have any questions regarding the April 22 policy, today's 
guidance, or·disposition of the SIP's, please contact Janet Metsa 
(FTS 629-5313) or Doug Grano (FTS 629-0870). 

Attachments 

cc: R. Bauman 
R. Campbell 
c. Carter 
G. Mccutchen 
J. Pearson 
J. Sableski 

bee: B. Armstrong 
P. Embrey 
G. Foote 
E. Ginsburg 
D. Grano 

L)l<"Mayer 
J. Metsa 
S. Reinders 
R. Roos-Collins 
S02.SiiP Contacts 
Stack Height Contacts, Regions 1-X 



MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

FEd 1 5 1989 

SUBJECT: Guidance on Early Delegation of Authority for the 
Nitrogen Dioxide (N02) Increments Program 

FROM: ~Gerald A. Emison, Oirector~~-~C{? tff.. Office of Air Duality Planning and ~~ 

TO: Louis F. Gitto, Director 
Air Management Division, Region I 

This is in response to your memorandum of December 23, 1988 to 

fl 

Don Clay, in which you requested guidance on the procedures to be followed 
in advancing the effective date of 40 CFR Part 52 for the N02 prevention of 
significant deterioration (PSD) increments to enable States seeking delega
tion of authority to implement the N02 increments prior to November 17, 1990. 
Specifically, you requested guidance on two questions: 

1. How do States with delegated authority initiate the process of 
advancing the general effective date of 40 CFR 52.21? 

2. What are the appropr~~~e Envir~imental Protection Agency (EPA) 
rul emak i ng procedures for carryi 1~'J out a State's request? 

As you noted in your memorandum, the preamble to the N02 increments 
regulation promulgated on October 17, 1988, gave delegated States the 
opportunity to request authority to implement the requirements of the N02 
increments regulation as early as the effective date of the 40 CFR 51.166 
regulation (October 17, 1989). Otherwise, the N02 increment requirements 
do not become effective in delegated States until 25 months after 
promulgation (November 17, 1990}. 

The Office of General Counsel {OGC) and the Office of Air Quality 
Planning and Standards (OAQPS) have jointly developed the procedures 
outlined herein for advancing the date at which delegated States can assume 
responsibility for implementing the N02 increment requirements. This 
explanation should answer your specific questions regarding the procedures 
to use. 

-
JS.7 
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In answer to your first question, a State desiring delegation of the 
N02 increment provisions of the revised 40 CFR Part 52 PSD program must 
submit an amended PSD delegaticn agreement to its Region for review and 
approval. The form of this proposed amendment may follow that of the PSD 
delegation agreement now in force. It should contain an explanation of how 
the State plans to meet the new N02 increment requirements. In particular, 
it must demonstrate that the State has adequate legal authority under State 
law to accept the delegation. Also, the amended delegation agreement must 
address how increment consumed since the February B, 1988 baseline date will 
be determined and possible exceedances corrected, and how increment consump
tion in the future will be tracked. In addition, in accordance with the 
discussion in the preamble to the final rule (53 FR 40659), the amended 
delegation agreement or an accompanying document must contain a stipulation 
by the appropriate State official that the State does not intend to submit 
the necessary Part 51 SIP revisions within 21 months of the promulgation of 
the N02 increment regulations. Such a stipulation would not, however, 
prevent the State from later changing its mind and submitting Part 51 
revisions within the allotted time. 

Some States may not be able to demonstrate adequate legal authority 
under State law to accept delegation. For example, a State may be prohibited 
from adopting any rule more stringent than EPA's, and this could be 
interpreted by the State to preclude accepting delegation of EPA rules which, 
although they have been promulgated, are not yet in effect. There is no 
mechanism available to EPA to enable such States to adopt the N02 increments 
prior to EPA 1s effective date. 

As to the second question, when an acceptable application for early 
delegation has been received from a State, the Region ~hould place a 
direct-final notice ir. the Federal Register, unless it anticipat~s adverse 
public comment. Although Headquarters' review of N02 PSD SIP revisions is 
not required, we would be willing (and OGC would like) to review at least 
the first of these notices. The notice should explain that the effective 
date of 40 CFR Part 52 is being advanced for that State as provided for in 
EPA's promulgation of the N02 increments regulation. An accompanying 
revision to the Part 52 subpart for the State in question should provide 
that: "The provisions of section 52.21 (b) through (w), including revisions 
promulgated on October 17, 1988, at 53 FR 40671, are hereby fncorporated and 
made a part of the applicable State plan for the State of :• 

Regardless of whether a State desires delegation of the N02 increment 
regulations prior to (or on) the general effective date of the revised 
40 CFR 52.21, the Region should use that opportunity to review the current 
delegation and revise it, as appropriate, to ensure consistency with EPA 
policies. 

If you have any questions about the guidance provided in this 
memorandum, please contact Eric Noble at FTS 629-5362, Gary Mccutchen at 
FTS 629-5592, or Greg Foote at FTS 382-7625. 



cc: O. Clay 
E. Claussen 
G. Foote 
E. Ullis 
G. Mccutchen 
E. Noble 

3 

Air Division Director, Regions II-X 

15.7 
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15.8 DATE: March 17, 1989 
SUBJECT: Offset Exemption for Resource Recovery Facilities in Part 231 of 

the New York SIP 
FROM: Conrad Simon, Director, Air and Waste Management Division 
TO: Thomas M. Allen, PE, Acting Director, Division of Air Resources, 

NY DEC 
DISCUSSION: New York should voluntarily revise Part 231 of its SIP to remove 

the offset exemption for resource recovery facilities. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix Sin its approval. 
Appendix 5 has now been largely superseded by 40 CFR 51.165(a) 
establishing the current requirements for NSR programs. 

CR: 25.14 [Hard Copy]; 12.15; 13.10; 28.9 
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15.9 DATE: March 17, 1989 
SUBJECT: Respo~se to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities in Part 231 of the NYSIP 
FROM: William Muszynski, Acting Regional Administrator, EPA Region 11 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption in question in 

abeyance pending further EPA action on the current SIP call. This 
is, in part, because the merits of the petitions are closely 
linked with EPA's outstanding call for revisions to the NY SIP to 
correct the State's failure to meet ozone and CO air quality 
standards 

CR: 25.15 [Hard Copy]; 12.16; 13.11; 28.10 



15.10 DATE: 
SUBJECT: 

FROM: 
TO: 

DISCUSSION: 

CR: 

15.10 

August 24, 1989 
Guidance on Implementing the Nitrogen Dioxide {N02) Prevention of 
Significant Deterioration {PSD) Increments 
John Calcagni, Director, Air Quality Management Division {MD-15) 
William B. Hathaway, Director, Air, Pesticides and Toxics 
Division, Region VI 
The memo discusses general and specific aspects of the N02 PSD 
increment regulation. States should require N02 increment 
consumption analysis as soon as possible to help to avoid a 
situation where a proposed new source would violate N02 increment 
before the State's N02 increments regulations are in eftect. 
6.27 [Hard Copy] 
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15.11 DATE: Apr11 25, 1990 
SUBJECT: Issuance of PSD Permits in Attainment Areas where Violations Have 

Been Modeled 
FROM: Marcia L. Spink, Chief, Air Programs Branch 
TO: John M. Daniel, Jr., Asst. Executive Director, Virginia Department 

of Air Pollution Control 
DISCUSSION: The attachment to this letter provides procedures for issuing PSD 

permits in areas with modeled violation(s) both to sources with no 
significant impacts and to sources with significant impacts. In 
the latter case, procedures for processing the associated SIP 
revisions are also discussed. 

CR: 10.49 [Hard Copy]; 6.31; 12.17 
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22.7 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

22.7 

June 13, 1989 
Guidance on Limiting Potential to Emit New Source Permitting 
Terrell E. Hunt 
Associate Enforcement Counsel 
Air Enforcement Division 
Office of Enforcement and Compliance Monitoring 
Addressees 
This 22-page memo contains final guidance on conditions in 
construction permits that can legally limit a source's potential 
to emit to minor or de minimus levels. The memo includes sections 
of the Louisiana Pacific rulings. Types of limitations that are 
Federally enforceable, and, therefore, legitimate restrictions on 
potential to emit, are discussed, including restrictions on 
production rates, operating hours, control device limitations, and 
averaging periods for determining emission rates and control 
efficiencies. Characteristics of "sham" permits are identified 
and enforcement is discussed. The memo includes sections of the 
Louisiana-Pacific rulings as a basis for policy and includes 
several examples to illustrate the principles. 
2.31 [Hard Copy]; 4.41 
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UNITED STATE ENVIRONMENTAL PROTECTION AGENCY 

REGION V 

IN REGARDlll&: ) 
) 

Indiana Depa~ment of Environmental ) 
Management· ) 

St. Joseph County Health ) 
Department ) 

Air Pollution, Permit to Operate ) 
Dated February 6, 1986, to ) 
A.M. General Coporat1an ) 

A PROCEEDING PURSUANT TO 
SECTION 113(1)(5) OF THE 
CLEAN AIR ACT, AS AMENDED 
(42 u.s.c. Section 7413 (1)) 

) 
) 
) 
) 
) 

INTRODUCTION 

FINDING OF VIOLATION 
EPA-5-86-A-50 

On February 6, 1986, the St. Joseph County Health Department, as 

duly authorized delegate of the State of Indiana, issued a penn1t to 

operate several air pollution sources operated by AM General Corporatton 

located at 13200 McKinley, Mishawaka, Indiana. 

FINDING OF VIOLATION 

Far reasons set forth below, the Administrator finds that the pennit 

23.22 

to operate, issued by the St. Joseph County Health Department an February 6, 

1986, to AM General Corporation, (AMG) failed to comply with the requirements 

of Indiana Air Pollution Control R•gulat1on APC-19 Section 4 and A that the 

St. Joseph County Health Department, as duly authorized delegate of the 

State of Iftd11n1, d1d not act 1n compliance with those requirements. 

The per111t to operate issued by St. Joseph County Health Oepartment on 

February 6, 1986, to AM General Corporation increased the Volatile Organic 

Compounds (VOC) emiss~ons from 197.3 tons per year to 377.0 tons per year. 

This VOC emission 1ncreaSP. of 179.7 tons per year allowed to AMG, subjects 

the facility to Regulat:on APC-19. 
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~egulat1an APC-19•Section 4 b{4) requires any person proposing the 

construction, lllOdif1cat1on or reconstruction of 1 ~ajar facility which w111 

impact on the ~1r quality of a nonattainment area or which will be located 

in a nonattainment area, shall comply with the requirement of Section 8 of 

this regulation, as applicable. 

Regulation APC-19 Section 8 requires the same person to demonstrate 

along with other requirements: 

(1) Increased emissions of the pollutant are to be offset and 
are equal to 90 percent or less of the offsett1ng emissions. 

(2) Application of emissions limitation devices or techniques 
such that the Lowest Achievable Emission Rate (LAER) for 
the pollutant will be achieved. 

This document serves as notification that the Administrator, by duly 

delegated authority, has made a finding under Section 113{1)(5) of the Clean 

Air Act, as amended, 42 u.s.c ~7413(a)(S), and 1s served on both the State 

of Indiana and 1ts delegate, the St. Joseph County Health Department, as 

well as AM General Corporation to prov~de an opportunity to confer w1th 

the Administrator prior to 1n~t1at1on of a c1v11 action pursuant to Section 

113(b){5). By offering the opportunity for such a conference or part1c1pat1ng 

in one, the Administrator does not waive his right to conmence a c1v11 action 

irrmediately under Section 113(b). 

Date: --------nJ't 19 M DZK~d/?&J 
Air Management 01vision 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

In the Mltter of: 

AM GENERAL CORPORATION 
MISHAWAKA .. INDIANA 

REGION V 

) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION 
EPA·5·86·A·49 

Proceedings Pursuant to 
Sect1on 113(a)(l) of the 
Clean Air Act, as amended 
[42 u.s.c. Section 7413(a)(l)] 

) 
) 

STATUTORY AUTHORITY 

This Notice of V1olation is 1ssued pursuant to Section 113(1)(1) of the 
Clean A1r Act, as amended, [42 u.s.c. Section 7413(1)(1)]; 'ereafter 
referred to as the •Act•. 

FINDINGS OF VIOLATION 

.The Administrator of the United States Environmental Protection Agency 
(U.S. EPA), by authority duly delegated to the undersigned, finds: 

1. Indiana A1r Pollution Control Board (IAPC8) Regulation 
APC-19 dealing with Denn1ts, PSD, Emission Offsets, 1s 
part of the applicable implementation plan for the State 
of Indiana approved by U.S. EPA on February 16, 1982; 
at 47 Federal Register 6621 and establish operating and 
construction per111it requirements pertaining to AN General 
Corporation's facility located at 13200 McKinley Highway, 
Mishawaka, Ind~ana. 

2. As indicated more speciftcally below: 

AM General Corporat1on (AMG) operates 1 miscellaneous metal part 
coating factlity in M1sh1wak1, Indiana which is tn v1olat1on 
of JAPCB regulation APC-19 as given below: 

(a) On February 6, 1986 AM General Corporation was issued a 
penatt to operate, by St. Joseph County Health Department. 
Thts permit to operate allows AlllfG, to increase its volatile 
organic c0111pounds (YOC) emissions from 197.3 tons per year 
to 377 tons per year. Thts YOC 1111iss1on increase of 179.7 
tons per year allowed to AMG subject the factllty to IAPC8 
regulat~on APC-19. 

(b) TMs peMa to operate issued to AMG, failed to comply 
with tn~ ,.e~ui rP.ments of IAPC8 regulation APC-19, Sect~on 
4 anc1 .i i ; : 

23.22 
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(t) the applicant dtd not apply emtsston 11m1tatton 
devices or techniques such that the Lowest 
Achievable Em1ss1on Rate (LAER) for voe WIS 
not ach1 eved. 

(11) the increased voe eni1ss1ons were not offset by 
I reduction 1n VOC emission by ex1st1ng fat111t1es. 

NOTICE OF VIOLATION 

The Administrator of the U.S. EPA, by authority duly delegated to the under
signed, notifies the State of Indiana and the AM r,eneral Corporation, that 
the facility described above is 1n v1o1at1on of the appltcable 1mplementat1on 
plan as set forth 1n the Ftnd1ng of V1o1at1on. 

DATE JUN 19 -
-----------------------

.::e:;>J Q:U_ 
David ~ee. n1rector 
Air Managl!'llent 01v1s1an 



JUN-29-19~0 0a:11 FROM USEPA-REGION U-ARD TO 86290804 F 

UNIT'ED STATES ENVIRONMENTAi. PROTECTION AGENCY 

.E: OCT Z 4 1980 

.uBJ£CT: Definition of "lnsta.llatio~".,. n•ttaimaant .F.egulations 

Ila lter C. Barber, OirectoJ ; Jttf-_r'}) l l V 
Office of Air Quality Pla;b,tng and S~rds 

TO• Director, Air and Hazardous r~terials Division~ 
Regions I-X 

The definitf on of source in the regu1aticns pertaining to review of 
major new sources and modifications in nonettainment areas is focused at 
two 1eve1s: tna entire plant and an installation within the plant. The 
term 1nstallation refers to uan identifiable piece of process equ1pment". 
(See August 7, 19SO Federal Reaister, p. 52742 and 52744.) I and my 
staff have responded orally to questions over the past year or so on how 
to ir.terpret the term 11 installation 11

1 especially in cases where an i~SPS 
applies to a source category. Our guidance has been that where an ~SPS 
exists or is under development, the "affected faciiity" definition is 
usually the most ap~ropriate definition of 11installation 11

• This memo 
restates that guidance in writing. 

If an iiS?S identifies an "affected facility", the reviewing agency 
should consicer such an affected facility as an insta11at1on for the 
purpose of new source review applicability determinations. For example, 
an installation at a po\'1er plant would be any electric utility steam 
generating unit. 

wntre a ~:~~ion of a plant is not specifically defined as an affected 
fac11ity, either becausa an :isPS is silent ot• there is no NSPS for the 
source category, the reviewer should st111 refer to the USPS approach 
for guidance as to how small a portion of a plant the term insta11ation 
should apply to. io illustrate, in October 1979 EPA proposed an ~~SPS 
for auto surface coating operations which defined the affected facilities 
as the prim! coat, surface coat, and top coat lines. Spray booths, 
flash-off areas and ovens within these 11nes are not def1ned as affected 
fac111t1es by the proposal. Therefore, such 11ne elements should not be 
considered insta11at1ons; in this case, an 1nsta1lat1on 1s one of the 
three 11n1s noted above. 

This position is net newi 1t has been the basis for decisions for 
more than a year. It is being presented here for c1ar1f1cat1on and to 
avoid inconsistency in the new source review process. If your staff has 
any questions on this subject in the future, please contact our New 
Source Review Office (FTS 629·5291). 

cc: ~irector, tnforcement D1v1s1on, 
E. Reich 
P. Wyckoff 
L. Wegman 
R. 81ondt 
0. Rhoads 

Regions I-X 
D. Hawkins 
s. Kuhrtz 
E. Tuerk 
f4. Trutna 
D. Goodwin 

23.23 

cc: S.Rothblatt/J.Pa1s1e/R.V rsberqen/~.Gulezian/P1.R,yan/0Kee-l~! 
10·28-E 
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Reserved 



MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Park, North Carolina 27711 

OCT 6 1987 

SUBJECT: Emissions from Landfills 

FROM: Gerald A. Emison, Director 
Office of Air Quality Planning and Standards (MD~lO) 

TO: David P. Howekamp, Director 
Air Management Division, Region IX 

=-- 23.25 

This is in response to your September 1, 1987, memorandum requesting 
clarification regarding how landfill emissions should be considered for the 
purpose of determining nonattainment new source review (NSR) applicability 
under 40 CFR 51.18. 

As you are aware, a landfill is subject to NSR if its potential to 
emit, excluding fugitive emissions, exceeds the 100 tons per year applicable 
major source cutoff for the pollutant for which the area is nonattainment. 
Fugitive emissions are defined in 40 CFR (j)(l)(ix) as " ••• those emissions 
which could not reasonably pass through a stack, chimney, vent, or other 
functionally equivalent opening." Landfill emissions that could reasonably 
be collected and vented are therefore not considered fugitive emissions 
and must be included in calculating a source's potential to emit. 

For various reasons (e.g., odor and public health concerns, local 
regulatory requirements, economic incentives), many landfills are. 
constructed with gas collection systems. Collected landfill gas may be 
flared, vented to the atmosphere, or processed into useful energy end 
products such as high-Btu gas, steam, or electricity. In these cases, for 
either an existing or proposed landfill, it is clear that the collected 
landfill gas does not qualify as fugitive emissions and must be included 
in the source's potential to emit when calculating NSR applicability. 

The preamble to the 1980 NSR regulations characterizes nonfugitive 
emissions as 11 

••• those emissions which would ordinarily be collected and 
discharged through stacks or other functionally equivalent openings." 
Although there are some exceptions, it is our understanding that landfills 
are not ordinarily constructed with gas collection systems. Therefore, 
emissions from existing or proposed landfills without gas collection 
systems are to be considered fugitive emissions and are not included in the 
NSR applicability determination. This does not mean that the applicant's 
decision on whether to collect emissions is the deciding factor; in fact, 
the reviewing authority makes the decision on which emissions would 
ordinarily be collected and which therefore are not considered fugitive 
emissions. 
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It should be noted that NSR applicability is pollutant specific. 
Therefore, where the landfill gas is flared or otherwise combusted or 
processed before release to the atmosphere, it is the pollutant released 
which counts toward NSR applicability. As an example, landfill gas is 
composed mostly of volatile organic compounds, but when this gas is burned 
in a flare, it is the type and quantity of pollutants in the exhaust gas 
(e.g., nitrogen oxides and carbon monoxide) that are used in the NSR 
applicability determination. 

If you have any questions regarding this matter, please contact 
Gary Mccutchen, Chief, New Source Review Section, at FTS 629-5592. 

cc: Chief, Air Branch 
Regions I-X 



MEMORANDUM 

DATE: 

UNITED STATES ENVIRONMENTAL PROTECTION AGc!'JCV 

REGION IX 

215 Fremont Street 
San Francisco, Ca. 94105 

SUBJECT· Control of Emissions from Landfills 

FROM: Dav/l. ~!uowekamp, Director 
Ai~on 

TO: Gerald Emison, Director 
Otfice of Air Quality Planning and Standards (MD-10) 

On May 28, 1987, Region IX received an inquiry from Mr. Russ 
Baggerly regarding a proposea landfill in Ventura County, 
Cal1forn1a (copy enclosed). Mr Baggerly's concern, from an 
air quality point of view, is over significant fugitive 
emissions of reactive organic compounds from the site itself, 
and ROC and NOx trom associated mobile sources and possible 
IC engines. 

Our proposed response (enclosed) delineates the exclusion of 
fugitive emissions from NSR regulations. The critical question 
then becomes. what is the meaning of the definition of fugitive 
emissions stated in 40 CFR 51.18? As defined they are; 
"those emissions which could not reasonably pass through a 
stack, chimney, vent or other functionally equivalent opening." 
If emissions trom a landfill could feasibly be collected and 
passed through a gas recovery system, what criteria would be 
needed to then call it a reasonable option? Is it possible 
that such a landfill could be required to collect these emissions? 
This has not been done in the past. Please send us a written 
response provia1ng guidance on this issue. 

Enclosures 

cc: G. Mccutchen, RTP 

SEP , r jtv· 
... ~ :J 



""' 22 May 

Mr. David P. Howekamp 
Director - Air Management Division 
United States Environmental Protection Agency 
Region IX 
215 Fremont Street 
San Francisco, CA 94105 

Dear Mr. Howekamp: 

AIR DIVISION 
U.S. EPA, REGION 9 

MAY 281987 

Rece1veo 
An interesting problem is about to surface here in 

Ventura County in regard~ to a possible major source. 
That source is a canyon landfill site currently in the 
process for environmental review through the Resource 
Management Agency of Ventura County. 

Previous environmental review concerning this site was 
documented in the County Solid Waste Management Plan 
(CoSWMP). It was this document that originally divulged the 
fact that the Weldon Canyon landfill site, based upon the 
projected wastestream, would have the potential of emitting 
more than 100 TPY of ROC. Further study reveals that even 
after gas recovery mitigation the site will produce more 
than 100 TPY. This would of course make the project a Major 
Stationary Source according to 40 CFR Ch.l §51.18 et seq .. 

The specific problems are these; 1. the district has 
never issued a permit for a landfill site as an area source. 
They have issued permits for tne IC engines used for 
electrical generation on other sites for NOx, but landfill 
site fugitive emissions have never been permitted. 2. The 
incremental indirect emissions from mobile sources 
associated with this project may or may not be included in 
the total number of emissions attributed to this project. 3. 
The total emissions from the landfill site should be the NOx 
an~ROC emissions from mobile, IC engine and all other 
sources added to the primary source that are the fugitive 
emissions from the site itself. 

What I would like to know is how EPA views landfill 
sites, and the procedure for permitting such a source. Are 
all the emissions associated with the site accumulated into 
one figure for calculating the offsets required; e.g. 
incremental indirect (mobile) emissions, sludge drying 
ponds, leachate retention ponds, gas recovery wells, 
electrical generating engines, and the fugitive emissions 
from the landfill site itself. The possibility of emissions 
from all mitigation measures employed at the site should te 
included. 
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Thank you for your time and consideration concerning 
this item of some concern to the people of the Ojai Valley 
Airshed. 

Respectfully, 

Russ Baggerly 
119 S. Poli Avenue 
Meiners Oaks, CA 93023 

<;; c 5 \ : ,_, - ( : ~ 7 
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!ha~k .,.,,u ':or ~·;:,ur ~·~y 213, 1991. ir:quirv to rav1cl i'. ~:owt"d;.::trnp 
r~~ar~i~c envircn~ental revie~ of ~ir ~~issions irom A lar.dfill 
~ite in VPntura County. Th~ iosues you rai~eri in ycur lott~r 
r~~,r~i~" lanrlfill ~~i~~ion~ ar~ not u~icue to Ventur2 co. ~ l~nd
fill c:in I'(' a sic;~mificant sourca of ~TTl1ssicn!:, and could h~ con
~icr:rP.d to ~e ~ stationery source. 

~ lan~fill would ~P ~ubj~ct to N~w source ?eview (~~~), jf 
its ~ctential to emit, ~xcluriing fuoitive ~missions, eYceeci~ th~ 
apolicablr. ~ajor source cut-off. Fu~itive rmissions as defineo 
in d0 CrP. 51.lS (j)(l)(ix) are "t~ose emissions which could not 
reascnably paGs through a ~tack, chimpey, vent, or other func
tionally ~auivilent op~nino." The pt'C?amble to .. the 1900 ~1SP regu
lation~ characterizP.s nonfunitive emissions as • ••• those emissions 
which would ordinarily ~e collected and disc~~rg~p through stacks 
or o~her ~unctionally eauivalent openin~s·~ • •· flfat'f'on'fi.ride, landfills 
are not ~rcinarily constructed with cas colleetio~··~y~t~m~. 
Th~rrf.ore, emigsions from ~xi~ting or prooosed l~ndfills ~ithout 
aas collPction svste~s ~re consid~red fuqitive emissions anc are 
~ot con~ider~d i~ federal NSR applicability determination~. We 
hnv~ <li~cussed this is~ue with our ~eadcuart~rs Offic~ ano a 
cooy of. th~ir resDonr.e is attached for your information. 

LAndfill emi~sions that are collected would not ~ualifv as 
Fu~itive ~mi~sione and could cauee the landfill to be ~ubject to 
NSR. Tf thh: is the casP. thein it would be the actual pollutants 
emittr.d throu~h the recovery system that would bE' subject to 
re~ulation. For example, if the gas is flared, the typical 
pollutant~ '"ould be NOx and co rather than voes. 

District reaulations ~ay be more, but not-icss"strinaent than 
f~c~ral. In \alifornia, somP local districts such ~~ the Pay 
~~ea ~ir 0ualitv Manag~rn~nt District consider ~as rccovPry ~yst~ms 
to be the r.orm.· In that Qistrict there ar~ about twenty landfills 
that h~ve been or are:bein~ permitted with 9as collection systems. 
In th~ ~outr \oast Air cuality fAanagement District unC:er its rule 
1150.1, all n~w lan~ f:ills ~ust include a gas recov~ry system. 
~xistin<;,i lundfills must have collaction !"ystems by January 1, 1989. 

~s a point of. clarification, ~O CFR ~l.18 sets tcrth 
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t-'-~ t·i:!" .. : <'!° t:-t: ;··p1._,;on canvcn lanofi 11, t":'=' .·Jopl ic~tl~ .,SP recula
t:.ior.:: c;~ t!"!c \'.:::ntura r.c·untv ,•.fr ~olluticr1 r:ontrcl :·istrict (:.PCC·) 
"'"ul:-: :·,··r] ·:, (.,.,t Ur C'F'P r:i.15). -iit'?reicr,::, the ." .. PC: :-'".ould r:P 
contf~t~; t~ ~~~~ t~is :et~r~inaticn. 

l-'" '"'"IJ rL·c~·at.,lv know, t:l·.p emi~i:ior1~ f?:"or. thi!= ~ite ::·~oulc t c 
inrlti-'r:-- i:i !:~~ ]S'P ~.ir ·.~1.1aJit\' r.anar,~rnent :ldrt rm: '~:=ntura 
.""i:-ur.t·:. 'T''1P Pl:rn i~ hein<"I .-:raftE"r:'! l"t!rtly ·u1 n~spons~ t::i t~t: fact 
~!"!at ilr!"\tt..!ra l".'':'Untu t"laS l°"'ePn n.:lr.tPr1 •.i~ COP •.:"t t~ii-' fCUt" :·ost 1)87 
:1r-n-:ot:t:.irr:i~nt ;.r~a!!: in CaliF,,rnia for czon\~. !t i.; r~c U!F!"on
r1riJ.~t\' -:~f t~l' V<-ntura Ccuntv ,:;pcc tc c.,n:r;ic"C'r ?11 .;:easurr.-s· tt·.::t 
\""lUl\' :-:.-=uct~ r·,.,i~s1ori~: ~·' -olll!tdl'lts :t-:::i:t cor.trihitc to t~c ;oFt 
n7 :"Cn-.-:1tt~1nr.cnt !"t:ttUf". •"'.1-~rtainlv tne ;.ice i'"·TillSSion~ Ircrri t!':lS. 
:ac1.!it-.~·, :t li":•'.'l" ::ire Gf tlte r: . .:irn;_tlWC t.·t3t.?· ... in y~ur lit:tt ... r, 
···01.rl· . ..: :Y?C'"'r:...:irc 1;!'-n •'l.::one :·roi:1£·1'1 :in ~.'r·ntur.a. :'ta: £"istr1ct :';?F 
.it l~'" .. ;~c::-rt1c~, t:.i~ :--cw.er ~c ;·rorose -=1111s:::1on cnntrc..!::, ~ff-
,,, .. ·t:-, .""'r :'ltii'='~ r<'c1.1i:-;:.rnent .. "eyonci trog£ !:'cquir~r' ;·.y currr·rt 
rp~crs] rroulations, ~~ ~art of it~ rlan to achiev~ ~tt~in~ent ~f 
I"'"'"' "'c!ti::.•n::il .~r.i!:'ir-r.t iir (,ualitr ~tandc..ros. 

If ·;:-...n :-:e\'" furtr.nr r,uestions renar,HnC" r.t:i3 rrC!:tter, please 
~Cnt~Ct ~~net ~trO~~e~~ ~f t~p ~CW CourCP S~Ction at (415} 974-6219. 

~~= ~~PP, ~ttn: ~av rene~roker 

5inccr.'-"ly, 

OrWn• $1;..'Rlld' -= 
Wayne Biik:~ 

~ayne ~. flackard, ~hief 
~:e\•' f..>urce ~:)Ct ion 

~;""'.tura ('r")rmty "·PC"C, :i.ttnr ... l"al.:.~will 

be: ~fl.OPS, Attn: Gary fAcCutchen 
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23.27 DATE: June 9, 1988 
SUBJECT: Emissions from Rocket Firing at Test Stands; Fugitive or Point 

Source Emissions 
FROM: Ronald Shafer, Chief 

Policy and Guidance Section 
TO: John Dale 

Air Programs Branch, Region VIII 
DISCUSSION: Emissions from rocket nozzles are point sources. 
CR: 3.30 [Hard Copy]; 5.23; 24.13 



23.28 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

June 10, 1988 
May 2~, 1988 conference call 
Monica Smyth 
Ass;stant Regional Counsel 
Fne, CPC Argo 

23.28 

An ;ncrease or decrease in actual em;ss;ons is creditable in the 
netting equat;on only ;f EPA has not relied on it in issuing a 
major source permit under the PSD or Non-Attainment regulations. 
Minor source permits and specific emission increases that might be 
pennitted through such minor source permits must be included in 
the netting equation, as long as those increases occur during the 
contemporaneous time period. 
4.36 [Hard Copy]; 25.11 



23.29 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

23.29 

September 9, 1988 
Applicability of Prevention of Significant Deterioration (PSD) 
and New Source Performance Standards (NSPS) Requirements to the 
Wisconsin Electric Power Company (WEPC) Port Washington Life 
Extension Project 
Don R. Clay, Acting Assistant Administrator for Air and 
Radiation (ANR-443) 
David A. Kee, Director 
Air and Radiation Division, Region V 
Although not an official applicability determination, this memo 
provided the preliminary opinion, based on the information 
collected up to the date of issue, that PSD and NSPS would apply 
to a "life extension" project at Port Washington Power Plant. 
Each element of PSD applicability via major modification and NSPS 
applicability were discussed in the context of information 
provided. This project involves restoring the physical and 
operational capabilities of each unit to its original capacity and 
extending the useful life of the units well beyond the planned 
retirement dates that would otherwise apply. This work appears to 
be non-routine, and, thus, to constitute a "physical change"; a 
significant net emissions increase would occur as a result of the 
work. 
4.37 [Hard Copy] 



23.30 DATE: 
SUBJECT: 

FROM: 

TO: 

DISCUSSION: 

CR: 

23.30 

January 12, 1989 
Guidance on Several Issues Related to Determining Applicability 
of New Major Source Regulations in Granting Construction Permits 
Edward J. Lillis, Chief 
Noncriteria Pollution Programs Branch 
Air Quality Management Division 
Michael J. Hayes, Manager 
Division of Air Pollution Control, Illinois EPA 
Memo provides guidance on several issues related to determining 
applicability of major source regulations in granting construction 
permits to modified sources. 
(1) A reviewing agency must base determination of whether a 

source is 11major 11 on "major" source definitions in the 
Federal Register. 

(2) Whether the emissions increase related to a modification is 
significant is determined before any netting calculation is 
done. If it is, netting calculations are then performed to 
determine whether the "net emissions increase" associated 
with that modification is significant. 

(3) Contemporaneous emissions increases and decreases are 
discussed, as well as other factors affecting whether they 
are 11 creditable 11

• 

(4) An example of a netting calculation is shown. Emissions 
increases or decreases used in issuing a previous major 
source permit cannot be creditable to a subsequent increase. 

3.33 [Hard Copy]; 4.40 



23.31 

23.31 DATE: February 6, 1990 
SUBJECT: Determination of Lowest Achievable Emission Rate for Coors 

Container Corporation, Canline CX3 
FROM: Douglas M. Skie, Chief, Air Programs Branch, Region VIII 
TO: Brad Beckham, Director, Air Pollution Control Division, CO Dept. 

of Health 
DISCUSSION: Because LAER is determined for each modified emissions unit, each 

emissions unit at Coors Canline CXB that has an increase in 
emissions due to the major modification must have an independent 
LAER determination. These LAER determinations must be based on a 
comparison of emissions from other similar operations on a 
normaljzed basis. 

CR: 26.12 [Hard Copy] 



24. NAA 

Geographic/Pollutant Applicability 

~ 
> > 



24.9 

Reserved 



24.10 

Reserved 



24.11 DATE: 
FROM: 

SUBJECT: 
TO: 
DISCUSSION: 

CR: 

October 6, 1987 
Gerald A. Emison, Director 
Office of Air Quality Planning and Standards (MD-10) 
Emissions from Landfills 

24.11 

David P. Howekamp, Director, Air Management Division, Region IX 
Memo written in response to documents 23.23 and 23.24. A landfill 
is subject to NSR if its potential to emit, excluding fugitive 
emissions, exceeds the 100 tpy applicable major source cutoff for 
the pollutant for which the area is nonattainment. Landfill 
emissions that could reasonably be collected and vented are not 
considered fugitive emissions and must be included in calculating 
a sources potential to emit. Where landfill gas is combusted or 
processed before release, the pollutant released counts toward NSR 
applicability. 
23.25 [Hard Copy] 



24.12 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

November 10, 1987 
Air Emissions from a Landfill 
Wayne A. Blackard, Chief, New Source Section 
Russ Baggerly, Meiners Oaks, CA 

24.12 

Emissions from existing or proposed landfills without gas 
collection systems are considered fugitive emissions and are not 
subject to NSR. Landfill emissions that are collected would not 
qualify as fugitive and could cause the landfill to be subject to 
NSR. 
23.26 [Hard Copy] 



24.13 

24.13 DATE: June 9, 1988 
SUBJECT: Emissions from Rocket Firing at Test Stands; Fugitive or Point 

Source Emissions 
FROM: Ronald Shafer, Chief 

Policy and Guidance Section 
TO: John Dale 

Air Programs Branch, Region VIII 
DISCUSSION: Emissions from rocket nozzles are point sources. 
CR: 3.30 [Hard Copy]; 5.23; 23.27 
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Offsets 
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25.11 DATE: June 19, 1986 
SUBJECT: Finding of Violation in Issuance of Permit to Operate to AM 

General Corporation, Indiana 

25.11 

FROM: David Kee, Director, Air Management Division, Region V 
TO: State of Indiana, St. Joseph County Health Department, AM General 

Corporation 
DISCUSSION: A permit to operate given to a metal part coating facility is in 

violation of applicable Federal and State regulations. In 
particular, applicant did not apply LAER, and increased VOC 
emissions were not offset by a reduction in VOC emission by 
existing facilities. 

CR: 23.22 [Hard Copy]; 26.3 



25.12 DATE: 
SUBJECT: 
FROM: 

TO: 
DISCUSSION: 

CR: 

June 10, 1988 
May 25, 1988 conference call 
Monica· Smyth 
Assistant Regional Counsel 
File, CPC Argo 

25.12 

An increase or decrease in actual emissions is creditable in the 
netting equation only if EPA has not relied on it in issuing a 
major source permit under the PSD or Non-Attainment regulations. 
Minor source permits and specific emission increases that might be 
permitted through such minor source permits must be included in 
the netting equation, as long as those increases occur during the 
contemporaneous time period. 
4.36 [Hard Copy]; 23.28 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Park, North Carolina 27711 

DEC 2 8 1988 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Emission Offset Exemptions for Resource Recovery 
Facilities ( RRF' s) dff.~ $.) 
Gerald A. Emison, Direct ~ 
Office of Air Quality anninq and Standards (MD-15) 

Conrad Simon, Director 
Air and Waste Management Division, Region II 

You have asked for quidance regarding the provision in 
section IV(B)(i) of the Emission Offset Interpretative Ruling, 
40 CFR 51, Appendix s, that exempts R..~'s from the general 
requirement that major new sources and modifications locating in 
designated nonattainment areas obtain emission offsets. Your 
request stems from the offset exemptions for RRF's contained in' 
the New York and New Jersey State implementation plans (SIP's). 
Both States cite the following reasons as the basis for their 
reluctance to delete these exemptions from their SIP's: 

1. Their SIP offset requirements were originally crafted 
using Appendix s as a quide; 

2. The Environmental Protection Agency (EPA) approved the 
relevant SIP measures, including the exemptions for RRF's; and 

3. Section IV(B)(i) of Appendix s still provides for this 
exemption. 

As discussed below, Appendix s has been largely superseded, 
and EPA will no longer approve SIP's containing offset exemptions 
for RRF's unless they contain an approved growth allowance. 
Thus, you may advise these States that Appendix s is no obstacle 
to deletion of the exemptions in question. 

At the time these new source review (NSR) programs were 
submitted, EPA had not promulgated its Part 51 regulations 
setting forth the requirements for approval of State NSR programs 
under Part D of the Clean Air Act. Those regulations, originally 
designated as 40 CFR 51.lS(j) and presently codified at 51.165, 
were promulgated on August 7, 1980 (45 FR 52676, 52687, 52743). 
Rather, EPA was quided by the Offset Ruling in Appendix s to 
40 CFR Part 51 [see 44 FR 3282 (January 16, 1979)). 
Section IV(B)(i) of the Offset Ruling does contain provisions 

25.13 



for exempting RRF's from the offset requirement under certain 
conditions. However, the Offset Ruling has been largely 
superseded by the Part 51 requlations. 

The Offset Ruling qoverns permittinq of major sources in 
ne~ly designated nonattainment areas that are subject to Part D 
requirements, while the affected State makes necessary revisions 
to its NSR rules (see 44 FR 20372, 20379 n.36 (1979)]. In 
addition, EPA still utilizes the Offset Ruling for guidance 
purposes in certain respects. Nevertheless, as a matter of 
policy, EPA no longer adheres to the RRF's offset exemption in 
the Offset Ruling. Thus, EPA will not approve a proposed SIP 
revision which contains such an exemption without an approved 
qrowth allowance. 

Accordingly, you may inform these States that they should 
proceed at this time to initiate SIP revisions that would remove 
the offset exemptions. 



DATE: 

FROM: 

TO: 

SEP 2 7 1988 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION II 

Application and Validity of the Emission Offset 
Ruling (Appendix S) 

Conrad Simon, Director 
Air and Waste Management 

Gerald A. Emison, Director 
Office of Air Quality Planning and Standards (MD-10) 

The purpose of this memorandum is to make you aware of a 
recurring problem we are facing in Region II regarding the 
application and validity of the Emission Offset Interpretative 
Ruling, contained at 40 CFR 51, Appendix s. The presence of 
Appendix s in Part 51 has generated confusion about the 
Environmental Protection Agency's (EPA's) requirements and has 
become a major barrier to our efforts to make our states' new 
source review regulations consistent with Federal requirements. 

In 1980 and 1981, EPA approved New York and New Jersey's new 
source review regulations which impose emission offset require
ments on major stationary sources of air pollution. However, 
both New York's Part 231 and New Jersey's Subchapter 18 exempt 
resource recovery facilities from those requirements. We 
understand that this is true of as many as twenty-two other 
states' new source review regulations. 

Earlier this year, we undertook an effort to eliminate the 
differences between New York and New Jersey's new source review 
nonattainment rules and the federal new source review require
ments. We have found workable solutions to most of these 
problems. However, New York and New Jersey expressed strong 
reservations about removing the offset exemption for resource 
recovery facilities from their regulations. Both states have 
correctly indicated that their offset requirements were original
ly crafted using Appendix s as a guide and that EPA subsequently 
approved these regulations. We have responded on several 
occasions, based on the advice of Office of Air Quality and 
Planning Standards staff, that Appendix s has largely been 
superceded by the Part 51 regulations and is applicable in only 
very limited circumstances. Further, we have indicated that 
offset exemptions are only valid when accompanied by an approved 
growth allowance. Our states, however, remain unconvinced and 
cite section IV.B.1 of Appendix S in EPA new source review 
regulations as their justification for retaining the offset 
exemption for resource recovery facilities. Frankly, we have 
concluded based on our own review and a review by the Regional 
Counsel's office that the state's interpretation is plausible. 

REGION II FORM 1320-1 (9185) 
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In light of this confusion with the interpretation of EPA's 
emission offset requirements and the obvious friction that this 
ambiguity creates in working with our states, we are requesting 
that the Emission Offset Interpretative Ruling, contained at 40 
CFR 51, Appendix s, be removed from EP~ regulations. ~t the very 
least, that portion that contains the exemption from the emission 
offset requirements needs to be removed, or a clear policy 
memorandum needs to be issued which clarifies and provides a 
legal basis for the Agency's present requirements. Lacking this, 
I am not optimistic that this issue can be resolved. 

cc: G. Mc Cutchen, OAQPS 



ENCLOSURE C 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

MAR 1 7 1989 

Thomas M. Allen, P.E. 
Acting Director 

REGION 11 
26 FEDERAL PLAZA 

NEW YORK NEW YORK 10279 

Division of Air Resources 
New York State Department of 

Environmental conservation 
50 Wolf Road 
Albany, New York 12233 

Dear Mr. Allen: 

25.14 

This is in reference to our prior correspondence regarding the 
offset exemption for resource recovery facilities in Part 231 of 
the New York SIP. 

As you know, several parties have petitioned EPA to call upon 
New York, pursuant to section 110(a)(2)(H) of the Act, to revise 
its SIP to remove the emissions offset exemption. EPA has now 
responded by holding the petition in abeyance (See Letter, 
William J. Muszynski, Acting Regional Administrator, to Eric A. 
Goldstein and Charles s. warren, March 17, 1989). As explained 
in that letter, one of the reasons for withholding final action 
at this time is to give New York a further opportunity to 
voluntarily revise its SIP. I ask again that you do so. 

In the past, you have expressed reluctance to remove this 
exemption on the ground that it is allowed by section IV.B.i of 
Appendix S to 40 CFR Part 51. I must disagree. As discussed in 
the letter to Goldstein and Warren-, EPA was guided by Appendix s 
when it approved New York's new source review (NSR) rules in 
1980, because at that time the Agency had not promulgated any 
Part 51 regulations setting forth requirements for approval of 
NSR programs under Part D of the Act. Shortly after EPA approval 
of the New York rules, however, EPA promulgated 40 CFR 51.18(j), 
now designated as 51.165(a) establishing the current requirements' 
for NSR programs. Unlike Appendix S, the Part 51 regulations do 
not provide for offset exemptions for resource recovery 
facilities. Appendix s thus has been largely superseded. 
It remains in place because it still applies in some narrow 
categories of permitting circumstances (primarily, in newly 
designated nonattairunent areas subject to Part D). However, the 
Agency no longer adheres to the offset exemption in Appendix s, 
and will not approve a SIP revision which contains such an 
exemption. 



-2-

Your timely attention to this matter would be much appreciated. 

Sincerely, 

Conrad Simon, Director 
Air and Waste Management Division 

Enclosure 

cc: Edward Davis 
Division of Air Resources 
New York State Department of 

Environmental Conservation 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION II 
26 FECERAL PLAZA 

".11'.L • • 
JIW"tll. • . '' 

·~ 

NEW YORK NEW YORK 10278 

Eric A. Goldstein, Esquire 
Natural Resources Defense Council, Inc. 
122 East 42nd Street, 45th Floor 
New York, New York 10168 

Charles s. Warren, Esquire 
Berle, Kass and case 
45 Rockefeller Center 
New York, New York 10111 

Gentlemen: 

: v -L-i---· -.6. 

This is in further response to your petition regarding the 
emissions offset exemption for resource recovery facilities in 
Part 231 of the New York State Implementation Plan (SIP). You 
asked the Environmental Protection Agency (EPA) to call for 
revisions to the New York SIP to eliminate this exemption. For 
the reasons discussed below, EPA is not taking final action on 
your petition at this time. Rather, because the merits of your 
peti~ion are closely linked with EPA's outstanding call for 
revisions to the New York SIP to correct the State's failure to 
meet ozone and carbon monoxide air quality standards, and for 
other reasons, the petition will be held in abeyance pending 
further action on the current SIP call. 

I. THE SIP CALL PROCESS 

Section 110(a)(2)(H) of the Clean Air Act establishes a process 
whereby states are to revise their SIPS "whenever the 
Administrator finds on the basis of information available to him 
that the plan is substantially inadequate to achieve the national 
ambient air quality standard [N1J\QS] .•. or to otherwise comply 
with any additional requirements established under the Clean Air 
Act Amendments of 1977." It is clear from this provision and the 
overall statutory scheme that whether the Administrator should 
make a finding of "substantial inadequacy," and hence, call for 
corrective SIP revisions by the state, is a matter within the 
Administrator's discretion. This discretion extends to both the 
finding of substantial inadequacy and the content of the 
corrective measures that the Administrator may require of the 
state in response to the SIP call. 



II. THE NEW SOURCE REVIEW OFFSET REQUIREMENT AND PART D SIP 
ADEQUACY 

The new source review (NSR) prov1s1ons, Part D of the Clean Air 
Act and the current EPA regulations at 40 C.F.R. 51.165, contain 
numerous requirements applicable generally to major new 
stationary sources of air pollution and major modifications 
locating in an area designated as nonattainment for a particular 
pollutant under section 107 of the Act. As you point out in your 
petition, section 17Z(b)(6) provides that new major sources and 
major modifications must obtain a permit in accordance with 
section 173. The state must determine, as a condition for 
granting that permit, that the new source has obtained offsetting 
emissions reductions from other sources such that operation of 
the source will represent "reasonable further progress" toward 
attainment of the N1\AQS (see section l73(l)(A)), or that 
emissions from the new source will not exceed a growth allowance 
for the pollutant that the state has established under section 
172(b) <see section 173(l)(B)). 40 C.F.R. 51.165(a)(2) directs 
states to adopt a NSR program meeting the requirements of 
sections 172(b)(6) and 173. The EPA regulations in 40 c.F.R. 
51.165 do not specifically allow nor prohibit exemptions from the 
offset provision. 

Although the above provisions establish the general requirements 
of new source review under Part D, neither the Act nor EPA's 
regulations are self-executing. Rather, the specific NSR 
requirements that must be met in a given state are those 
contained in the regulations set forth in the state's NSR 
program as it has been approved by EPA as part of the SIP. Thus, 
the New York SIP, at 6 N.Y.C.R.R. Part 231.6, imposes emissions 
.offset .requirements ..on .major _.sources generally. _However_, Part 
231.9(c)(l) exempts resource recovery facilities from tha~ 
requirement. EPA approved New York's offset rules, and the 
resource recovery exemption, as part of the State's SIP on May 
21, 1980 (45 Fed. Reg. 33981). No party sought judicial review 
of EPA's approval during the 60-day period provided in section 
307(b)(l) of the Act. 

At the time EPA approved New York's NSR program, the Agency had 
not promulgated any Part 51 regulations setting forth the 
requirements for approval of state NSR programs under Part D. 
Those regulations, originally designated as 40 C.F.R. 51.18(j) 
and presently codified at 51.165, were not promulgated until 
August 7, 1980 (45 Fed. Regs. 52676, 52687, 52743). Rather, in 
reviewing the New York program, EPA was guided by the Emission 
Offset Interpretative Ruling appearing in Appendix S to 40 C.F.R. 
Part 51. See 44 Fed. Reg. 3282 (Jan. 16, 1979). section IV.B.i 
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of the Offset Ruling contains prov1s1ons for exempting resource 
recovery facilities from the offset requirement under certain 
conditions. 

Although the Offset Ruling has been largely superseded by the 
Part 51 regulations EPA still utilizes it for guidance purposes 
in certain respects1

• Nevertheless, at least as a matter of 
policy, EPA no longer adheres to the resource recovery facility 
offset exemption in the Offset Ruling. Thus, as explained in a 
March 14, 1988 letter from Conrad Simon, Director, Air and Waste 
Management Division, Region II, to Harry H. Hovey, Jr., P.E., 
Director, Division of Air Resources, New York State Department of 
Environmental conservation (Enclosure A), EPA will not approve a 
proposed SIP revision which contains such an exemption. 

III. THE ADEQUACY OF NEW YORK'S NSR PROGRAM AND THE NEED FOR A 
SIP CALL 

As noted above, whether and when the Administrator makes a 
finding of SIP inadequacy is a matter within his discretion under 
the scheme of the Clean Air Act. Beyond the statutory framework, 
this discretion is vitally important as a practical matter to 
enable EPA to discharge its many duties under the Act. Thus, in 
addressing potential SIP discrepancies, it is necessary to 
determine the severity of the matter at issue, establish its 
priority in relation to other pressing business, consider the 
range of available curative options, and evaluate the effects of 
a givep course of action on other matters. Qnly then can the 
Agency decide whether a particular matter rises to the level of a 
substantial inadequacy justifying a call for SIP revision under 
section 110(a)(2)(H). 

In light of the above, EPA has considered the following factors 
to be important in evaluating your petition. 

A. EPA's Informal Attempts to Resolve the Matter. 

EPA is currently attempting to resolve the issues raised in your 
petition through informal means. 

1The Offset Ruling applies only in narrow circumstances. 
For example, it governs permitting of major sources in newly 
designated nonattainment areas that are subject to Part D 
requirements while the affected state makes necessary revisions 
to its new source review rules. See 44 Fed. Regs. 20372, 
20379 n. 36 (1979). 

25.15 
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EPA has requested New York to amend its NSR program to eliminate 
several differences between Part 231 and the federal NSR 
requirements. see the March 14, 1988 letter from EPA Region II 
to New York (Enclosure A). The letter asks, as part Of New 
York's fiscal year 1988 grant workplan, that the State address 
several issues, including the emission offset for resource 
recovery facilities. This effort at informal resolution is 
ongoing, as indicated by the State's response to the March 14 
letter. See letter, Harry H. Hovey, Jr., P.E., to Conrad Simon, 
April 4, 1988 (Enclosure B). 

In addition, EPA has recently written the state to explain that 
40 C.F.R. 51.165, and not the Offset Ruling, presently governs 
the approvability. of NSR rules. Hence, the letter explains, the 
Offset Ruling is not an obstacle to the removal of the offset 
exemption from the New York SIP. See letter, Conrad Simon to 
Thomas M. Allen, P.E., Acting Director, Division of Air 
Resources, New York State Department of Environmental 
conservation, March 17, 1989 (Enclosure C). 

B. Determining the Impact of the Exemption on the 
Adequacy of the New York SIP. 

In determining whether the off set exemption renders the New York 
SIP substantially inadequate to achieve the N1\AQS or meet the NSR 
requirements of Part D, it is appropriate to evaluate the 
environmental impact of the offset exemption in question. This 
impact is relevant because it is apparent from the statute that 
the primary purpose of the NSR requirements as a whole, and the 
offset provision in particular, is as a planning tool to insure 
that new source growth is consistent with reasonable further 
progress toward attainment of the NAAQS. It follows that to the 
extent an offset exemption has no significant bearing on a 
state's ability to attain the Nl\AQS, it is unlikely, standing 
a.lone. to be considered a substantial inadequacy in the NSR 
portion of the SIP. In light of other current-clean Air Act 
requirements and prospective additional measures (discussed 
below) EPA doubts that it could establish at this time that the 
resource recovery offset exemption presents a substantial 
environmental problem that by itself creates a substantial 
inadequacy in the New York SIP. 

1. The Affected Pollutants. 

With respect to offsets from resource recovery facilities in New 
York, the pollutants relevant to your petition are carbon 
monoxide and particulate matter (i.e., total suspended 
particulates, or TSP). These are the only criteria pollutants 
potentially affected by offset provisions, because they are the 
only pollutants subject to Part D requirements for which the 
State has designated nonattainment areas and which typically are 
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emitted in major amounts (greater than 100 tons per year> by 
resource recovery facilities. see 40 C.F.R. 81.333. 

Regarding carbon monoxide, as discussed below, EPA plans to 
consider, in conjunction with the second phase of New York's 
response to the outstanding SIP call for ozone and carbon 
monoxide, whether formal action on New York's offset exemption is 
necessary to address a substantial SIP inadequacy. With respect 
to particulate matter, the prevention of significant 
deterioration CPSD) program should preclude a substantial SIP 
inadequacy. 

2. New York Is Currently Experiencing No Violations 
of the New PM-10 Standards for Particulate Mat~er. 
In Addition, EPA Requires Offsetting of Particulate 
Emissions Under the PSD Provisions of Part c of the 
Act, and May soon Eliminate the Part D Requirements 
for Particulates Altogether. 

EPA is in the midst of a transition to a revised set of 
regulatory standards for particulate matter. When this 
transition is complete, the Part D requirements will be 
eliminated. In the meantime, new sources must offset their 
particulate emissions under the Act's PSD requirements so as to 
not cause or contribute to a NAAQS violation. In addition, there 
are currently no violations of the revised standards in New York. 
Accordingly, the offset exemption in the New York SIP apparently 
does n..ot present a substantial SIP inadequacy as to particulates. 

On July 1, 1987, EPA replaced TSP as the N1\AQS indicator for 
particulate matter pollution. see 52 Fed. Reg. 24635. Under the 
revised NAAQS, EPA employs a new indicator, termed "PM-10," that 
includes only those particles with an aerodynamic diameter less 
than or equal to a nominal 10 micrometers. (It should be noted 
that the vast majority of particulate emissions of resource 
recovery facilities are 10 micrometers or less in diameter.) In 
the implementing regulations which accompanied the revised 
particulate matter standards, EPA provided that the requirements 

2Using the example of the Brooklyn Navy Yard project cited 
in your petition at p.l n.l, resource recovery facilities 
typically also emit major amoWlts of sulfur dioxide and nitrogen 
oxides. However, New York has no designated nonattainment area 
for those pollutants. While there are designated ozone 
nonattainment areas in the State, resource recovery facilities 
(e.g., the Brooklyn Navy Yard project) generally do not emit 
volatile organic compounds in major amounts. 

25.15 



6-

of a state's preexisting TSP SIP, including new source review 
requirements under Part D of the Act, generally will ~emain in 
place until EPA approves a PM-10 SIP for the state. see 52 Fed. 
Regs. 24672, 24679. New York submitted a PM-10 SIP to EPA for 
approval on May 31, 1988. The state's PM-10 SIP is currently 
undergoing review in Region II, and likely will be submitted to 
EPA headquarters for approval in January 1989. Upon approval of 
New York's PM-10 SIP, the Part D requirements governing 
particulates, including the TSP offset provisions, will be 
eliminated. 

During this transition period, the PSD provisions of Part c of 
the Clean Air Act independently require that major new sources, 
including resource recovery facilities, obtain emissions offsets 
essentially similar to those you assert are required under 
Part D. Under section 165(a)(3), major new sources subject to 
PSD must not "cause or contribute to" a NAAQS violation. This 
requirement is set forth in EPA's PSD regulations. See 40 c.F.R. 
51.166(k) (requirements for state PSD plans); 40 c.F.R. 52.2l(u) 
(federal PSD regulations). New York does not have an approved 
PSD rule. Hence, EPA has delegated to New York the authority to 
issue PSD permits in the state pursuant to 52.2l(u). see 
52.1689. Under 52.Zl(k), a major new source that would locate in 
an area within New York that is lacking an approved PM-10 plan 
and is experiencing PM-10 violations must obtain sufficient 
offsetting emissions reductions at other facilities so as to 
provide a net air quality benefit and thereby help remedy the 
nonattainment problem. In an area within New York that is 
lacking an approved PM-10 plan but is without current PM-10 
violations, a new source that would cause a violation of the 
PM-10 standards must provide offsets that compensate on a one
for-one basis for its adverse air quality impacts, and thereby 
prevent the ~QS violation. see 52 Fed. Reg. 24684 n. 14, 
24686-87, 24699. 3 

Monitoring data has not disclosed any violations of the PM-10 
standards in New York during the last three years. Thus, at the 
present time, major new resource recovery facilities in New York 
would need to offset their ambient impacts on a one-for-one basis 
if necessary, to prevent a violation of the new particulate 
matter standards. Because particulate emissions of resource 

3In addition, as a condition for approval of its PM-10 SIP, 
New York must adopt an emissions offset program meeting the 
requirements of 40 c.F.R. 51.165(b) and section 110(a)(2)(D) of 
the Act. That program must be at least as stringent as the PSD 
offset program described above. 
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recovery facilities are predominantly PM-10 emissions, the 
PM-10 offsets required by PSD would provide virtually the same 
amount of reductions in particulate emissions as would be 
provided by TSP offsets under a Part D offset requirement. 

In sum, as to major new sources of particulate emissions, the 
offset provisions of Part D are largely vestigial, and upon 
completion of the transition to PM-10, will disappear altogether. 
That transition is underway in New York. In the meantime, in 
order to comply with applicable PSD requirements, major new 
particulate sources, including resource recovery facilities, 
must still offset their ambient impact if they would cause or 
contribute to a ~QS violation. No monitored violations of the 
revised PM-10 standards are extant at present. If any should 
arise, then a new resource recovery facility would have to obtain 
sufficient offsets so as to provide a net air quality benefit. 

Under these circumstances, it does not appear that the Part D 
offset exemption for resource recovery facilities in the New York 
SIP presents a substantial inadequacy as to particulate matter 
within the meaning of section 110(a)(2)(H). 

c. The Importance of New York's Outstanding Part D 
SIP Call. 

EPA is considering whether to take action to remove the resource 
recovery facility offset exemption from the New York SIP in 
conjunction with EPA's current ozone and carbon monoxide SIP call 
to the State. Thus, as there is an outstanding SIP call that may 
result in a requirement that New York provide the relief you are 
seeking, it would be premature at this time to make a separate 
SIP call as requested in your petition. 

On May 26, 1988, EPA Regional Administrator Christopher J. 
Daggett notified New York Governor Mario M. Cuomo that the New 
York SIP is substantially inadequate to achieve the ~OS for 
ozone and carbon monoxide in certain areas. See Enclosure D. 
That SIP call was one of several issued at the same time to 
numerous states, in accordance with EPA's emerging post-1987 
ozone-carbon monoxide nonattainment policy. See 53 Fed. Reg. 
20722, June 6, 1988; 52 Fed. Reg. 45044, November 24, 1987. The 
May 26 letter asked that New York respond to the SIP call in two 
phases. The first phase calls for certain corrective measures to 
be taken in the near future. The second phase will be triggered 
by EPA's issuance of a final post-1987 nonattainment policy, and 
will set forth additional requirements. 

EPA is currently moving toward a final post-1987 policy and the 
consequent announcement of phase two corrective measures that New 
York must take in response to the outstanding SIP call. In 
formulating the phase two requirements for New York, EPA will 
specifically consider what action New York should be required 
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to take regarding the off set exemption for resource recovery 
facilities in its SIP. At this time, however, EPA has not 
determined what specific additional measures will be qecessary to 
enable New York to attain the (ozone and) carbon monoxide NAAOS 
in an expeditious manner. Thus, it would be premature to decide 
now whether New York must remove the offset exemption for 
resource recovery facilities. 

III. CONCLUSION 

From the foregoing, it is clear that EPA must consider many 
factors in deciding how to respond to your petition. The 
petition highlights a potential deficiency in the New York SIP 
that is of particular concern to you. The Agency agrees that 
this is an important matter. However, EPA'S range of concerns· is 
much broader, encompassing not only the entire NSR program, but 
the Act's Part D requirements as a whole. 

The offset requirements of the PSD program for PM-10 under Part c 
of the Act should prevent a substantial SIP inadequacy as to 
particulate emissions during the transition away from Part D 
requirements affecting major new sources of particulates. 
Regarding carbon monoxide, EPA is presently considering what 
additional phase two corrective measures New York must adopt in 
response to the current SIP call. Those deliberations will 
include consideration of the offset exemption in question. 
Although EPA's forthcoming phase two requirements may include the 
relief you seek, it would be premature to take separate action on 
your petition now. In light of this ongoing process, your 
petition will be held in abeyance at this time. EPA anticipates 
that it will take dispositive action on the petition following a 
final decision on the phase two corrective measures for the 
outstanding New York SIP call. 

Sincerely_. 

(/~~k William J M z i 

Acting giona dministrator 

Enclosures 

cc: Thomas c. Jorling, commissioner 
New York State Department of 

Environmental Conservation 

Thomas M. Allen, P.E., Acting Director 
Division of Air Resources, NYSDEC 



bee: J. Calcagni, OAQPS 
G. Mccutchen, OAQPS , 
D. Crumpler, OAQPS ./ 
G. Foote, OGC 
c. Simon, Z~WM 
R. Werner, 2AWM-AP 
D. DiMarcello, 2AWM-AP 
D. Stone, 20RC-AIR 
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25.16 DATE: June 19, 1986 
SUBJECT: Findi~g of Violation in Issuance of Permit to Operate to AM 

General Corporation, Indiana 
FROM: David Kee, Director, Air Management Division, Region V 
TO: State of Indiana, St. Joseph County Health Department, AM General 

Corporation 
DISCUSSION: A permit to operate given to a metal part coating facility is in 

violation of applicable Federal and State regulations. In 
particular, applicant did not apply LAER, and increased VOC 
emissions were not offset by a reduction in voe emission by 
existing facilities. 

CR: 23.22 [Hard Copy]; 26.13 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

MEMORANDUM 

SUBJECT: LAER Emission Limits 
Topcoat Operations 

APR 2 5 1988 

a~Duty Truck 

FROM: Jack R. Farmer, D~~~rt;"'-'tl~ /:_.~ 
Emission Standards Divi 

TO: See Below 

At the March Air Directors' meeting in Seattle, Washington, some 
questions were raised concerning the Agency•s current position regarding 
Lowest Achievable Emission Rate (LAER) emission limits for automobile and 
light-duty truck topcoat operations. This memorandum describes our position 
on this issue. 

The LAER emission limit for automobile and light-duty truck topcoat 
operations should be at least as stringent as 12.26 pounds of volatile 
organic compound (VOC) per gallon of solids deposited with compliance 
on a daily basis using actual measured transfer efficiency values. This 
limit should apply regardless of the material of construction (substrate) 
of the vehicles being coated (e.g. metal, plastic or combination.) 

The basis for citing this emission limit as LAER is the pennit (see 
attachment) for Subaru/Isuzu in Lafayette, Indiana. The pennit for 
Toyota in Georgetown, Kentucky, may also be used to support this limit. 

When the industry has argued for less stringent emission limits because 
of the type of coating or the type of substrate planned, we have maintained 
that "painting cars is painting cars," and these factors do not justify less 
stringent emission limits. We have taken this position because technology 
and manufacturing processes constantly change and evolve; the manufacturer 
is responsible for ensuring that any new process meets environmental as 
well as product requirements. 

The procedure which we feel is most appropriate for detennining 
compliance with this LAER limit is the protocol which we have been devel
oping in conjunction with the Motor Vehicle Manufacturers Association 
(MVMA). We met with the MVMA on March 22, 1988, to discuss the draft 
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protocol. We are making some changes in the protocol based upons the 
discussion at this meeting. We expect to have the final protocol ready 
soon. If you have an immediate need to provide a compliance procedure for 
a topcoat LAER determination, please contact Dave Salman at FTS-629-5417. 

Attachment 

Addressees: 
Irwin Dickstein, Reg VIII 
Louis Gitto, Reg I 
William Hathaway, Reg VI 
David Howekamp, Reg IX 
David Kee, Reg V 
Thomas Maslany, Reg III 
Gary O'Neal, Reg X 
Conrad Simon, Reg II 
Winston Smith, Reg IV 
William Spratlin, Reg VII 

cc: Mike Alushin, LE-134A 

bee: 

John Calcagni, MD-15 
Jerry Emison, MD-10 
Joan LaRock, A-101 
John Seitz, EN-341 

Wayne Aronson, Reg IV 
Tom Helms, MD-15 
Lars Johnson/Brent Marable, Reg V 
Paul Kahn, Reg II 
Vishnu Katari, EN-341 
Floyd Ledbetter, Reg IV 
Nancy Mayer, M0-15 
Gary Mccutchen, MD-15 
Mindy Moore/Lee Hanley, Reg VIII 
Bob O'Meara/Tom Elter, Reg I 
Bill Repsher, LE-134A 
Steve Rosenthal, Region V 
Cynthia Stahl, Reg III 
David Sullivan/Willie Kelly, Reg VI 
Jean Thompson, Reg Ill 
Mary Tietjen, Reg VII 
Tim Williamson, Reg I 
Bill Wruble/Dennis Beauregard, Reg IX 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 

Research Triangle Park, North Carolina 2771 1 

August 29, 1988 

MEMORANDUM 

SUBJECT: Transfet of.-Technology in Determining Lowest 
Achievable Emi&Jtion· Rate (LAER) 

FROM: 
' £;;..-- ~ I ,-'.'VY'• 

JohD. ~alcagni·; Director 
Air Quality Man~gement Division (MD-15) 

TO: David Kee, Director 
Air and Radiation Division, Region V 

This is in response to your memorandum of August 91 1988, requesting 
guidance on the transfer of control technology between source categories for 
the purpose of determining LAER for a source. 'nlis issue was raised by the 
Michigan Department of Natural Resources in proposing that the control 
achieved by incineration of oven and spray booth emissions from a truck parts 
surface coating line (which is considered to be miscellaneous metals) should 
also be achievable by an automobile surface coating line. You stated that 
the policy set forth in the January 16 1 1979 Federal Register (page 3280) 
would appear to support this position; however, the sentence at the end of 
the citation, "Comments on this interpretation and whether it is appropriate 
to revise the regulatory definition are solicited," suggests that the 
Environmental Protection Agency might have changed its policy since that 
time. 

This is to reaffirm the policy stated in the January 16, 1979 Federal 
Register. Our quick investigation of the regulatory history since the 
publication of that policy indicates that no comments were ever received on 
that issue. Consequently, the policy has never been revisited. Furthermore, 
we interpret the last sentence you cited to mean that we would consider 
whether to redefine LAER to clearly reflect policy, not that we would change 
the policy on transfer of control technology. 

lbere are two types of potentially transferable control technologies: 
1) gas stream controls, and 2) process controls and modifications. For the 
first type of transfer, we consider the class or category of sources to 
include any sources that produce similar gas streams that could be controlled 
by the same or similar technology. nae process that generates a volatile 
organic compound (VOC) laden gas stream, for example, is immaterial. What 
matters is whether the gas stream characteristics, such as composition and 
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voe concentration, are sufficiently similar to a stream from which incineration 
technology, for example, may be transferred. ni.e same would be true for the 
control of particulate matter or sulfur dioxide in a gas stream using control 
devices such as baghouses or scrubbers. 

For the second type of transfer, process similarity governs the decision. 
For example, coating compositions and application technology probably do not 
vary substantially across the entire class of motor vehicle coating sources. 
A source within that category would, therefore, have to clearly demonstrate 
the unique process characteristics that preclude it from using otherwise 
transferable LAER technology used by a similar but not necessarily identical 
source. We would be more cautious, however, before grouping more disparate 
operations, such as coating semiconductor circuit boards, in the same class as 
coating motor vehicles. 

Based on your memorandum, Michigan's application of the technology 
transfer policy is based on treatment of the first type (i.e., control of the 
gas stream). Consequently, we agree with their position and your support of 
it. Incineration of spray booth emissions is a transferable technology in a 
LAER determination. Whether it is actually selected as LAER depends, of 
course, on the actual gas stream characteristics. Requiring the same level 
of control, based on process-related factors such as coating formulation and 
coating transfer efficiency, would be a more subjective call but is not the 
focus of your question. 

In a follow-up telephone conversation with Gary McCutchen on August 24, 
1988 1 your staff requested our policy on LAER determinations for individual 
emissions units versus the entire facility. our policy is that LAER is 
primarily an emissions unit determination. Each emissions unLt must achieve 
the lowest possible emissions rate. Once LAER has been decided for each 
emissions unit, the reviewer should then assess LAER for the entire building, 
structure, facility, or source. If some more effective LAER exists by 
controlling the entire facility (e.g., the entire building exhaust instead 
of units within the building), then the "facility-wide" LAER should be 
considered. However, there are three hurdles to determining "facility-wide" 
LAER. lbe first is that an overall limit on multiple units is difficult if 
not impossible to enforce. '!'he second is that a "facility-wide" LAER is 
often a combination of emissions unit and facility control, so sources seldom 
explore this option. '!'he third is thatmost "facility-wide" LAER approaches 
proposed by sources are actually bubbles. 'lhey do not really represent the 
sum of the LAER's for the respective units, as explained at the beginning of 
this paragraph. As you know, LAER cannot be bubbled. 

Finally, your staff also asked whether LAER can be considered individually 
for each aspect of control of a source. Specifically, they wanted to know if 
LAER for surface coating can be considered first for the composition of the 
coating, then for the transfer efficiency, and finally for the exhaust gas 
stream. lb.e answer is I!!.• although reviewers must be aware that one decision 
affects the others. For example, a requirement for low voe paint may result 
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in gas stream voe concentrations so low that incineration of the gas stream 
is not considered feasible in terms of LAER. However, it is acceptable to 
consider composition from one source, application technology (transfer effi
ciency) from another source, and incineration from a third source when 
performing a LAER determination, as long as each of those sources meets the 
control technology transfer criteria discussed above. 

If you have further questions regarding transfer of technology in LAER 
determinations, please contact Gary McCutchen at FIS 629-5592. 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

I · .:·. 
'" . 

SUBJECT: RACT 

FROM: 

TO: William A. Spratlin, Director 
Air and Toxics Division, Region VII 

This is in response to your memorandum of October 12, 1988 
concerning reasonably available control technology (RACT} 
requirements for automobile assembly plants in ozone 
nonattainment areas. 

We agree that automobile assembly plants in ozone 
nonattainment areas should have volatile organic compound 
emission requirements that are at least as stringent as RACT. 1 

As described below, the requirements for new source performance 
standards (NSPS} or lowest available emission rate (LAER) (as 
determined at the time of permit issuance) for two plants in the 
St. Louis area may not be as stringent as RACT. Therefore, the 
st. Louis State implementation plan should contain RACT 
requirements for these plants. 

There are important differences in the format and compliance 
demonstration methodology for automobile coating RACT and NSPS. 
Topcoat and surfacer RACT require daily averaging and actual 
transfer efficiency, while the NSPS allows monthly averaging and 
table transfer efficiency values. These differences may result 
in RACT being more stringent than NSPS. The OAQPS recommends 
that the June 1988 protocol be used as the basis for determining 
compliance with the RACT limit. 

The Ford Hazelwood plant is subject to NSPS and RACT. The 
State has proposed to delete the RACT requirements for Ford 
Hazelwood on the basis that the NSPS is more stringent. This 
claim is not correct. Therefore, the RACT requirements for Ford 
Hazelwood should not be deleted, rather they should be maintained 

1For this discussion, RACT for topcoat means an appropriate 
emission limit for which compliance is demonstrated on a daily 
basis using the June 1988 protocol. For surfacer, the RACT 
requirement should also specify daily compliance and actual 
transfer efficiency. 
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and the June 1988 protocol adopted as the compliance 
determination procedure. 

The GM Wentzville plant was permitted as a new source in the 
early 1980's. This source is subject to NSPS and LAER, which was 
set equal to NSPS for topcoat and surfacer. Since the St. Louis 
RACT requirements for automobile coating were source specific and 
the GM Wentzville plant did not exist when the RACT requirements 
were first adopted, there are currently no RACT requirements for 
this plant. The NSPS and LAER requirements for this plant may 
not be as stringent as RACT. Therefore, RACT requirements should 
be adopted for GM Wentzville. 

Thank you for bringing this situation to our attention. 
Questions concerning this matter should be addressed to 
Bill Polglase (629-5246) or Dave Salman (629-5417}. 

cc: J. Calcagni 
R. Campbell 
T. Helms 
J. Berry 
o. Salman 
G. Mccutchen 
D. Crumpler 
B. Polglase 
J. Silvasi 
Director, Air Management Div., Regions I, III, V, IX 
Director, Air and waste Management Division, Region II 
Director, Air, Pesticides, and Toxics Division, Regions IV, VI 
Director, Air and Toxics Division, Regions VII, VIII, X 
Chief, Air Branch, Regions I-X 
Chief, Air Compliance Branch, Regions IV, V 
Chief, Air Enforcement Branch, Region III 
Chief, Air Operations Branch, Region IX 
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OFFICE OF FEB 2 8 1989 FEB ? ~ 1tl89 
AIR ANO AAOIATION 

SUBJECT: 

FROM: 

TO: 

Cut-off Date for Determining LAER in Major Hew Source 
Permitting 

h
. ~l ~~ Jo n Seitz, Director 

Stationary source com 
Office of Air Quality, Planninq and S ndards 

David Kee, Director 
Air and Radiation Division 
Region v 

This menorandum responds to a February 22, 1989 telephone 
request by Bill McDowell of your staff for a written answer to 
the fcllowinq question: 

When a permitting agency is issuing a new source review 
permit involvinq a LAER determination, must that LAER 
determination reflect the most strin9ent LAER construction permit 
whieh has been issued anywhere in the country in the time period 
up to and includinq the public coJmDent period on the permit 
currently under consideration? 

'l'he answer to your question is yes. The conditions in a new 
source permit are not set until the final permit is issued. The 
final permit is not issued until after a draft permit has been 
published, there has been a public coJDJDent period, and the 
permitting aqency has had an opportunity to consider any new 
information that may have come to light durinq the comment 
period. If the permittin9 aqency cannot consider new informat.:n 
it learns durinq the comment period, includin9 recent 
technological advances, the comment period does net serve its 
intended purpose. 

Since a new source nay not leqally becJin to construct until 
after it has received a final permit, a source is not put to an 
equitable disadvantage by having the permit C?nditions change 
between ~he proposed and final permit. 

If you have any questions about this matter, do not hesitate 
to call me, or to refer to Judy Katz of OECM (382-2843) or Sally 
Farrell of my staff (382-2875). 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

2 3 FE8 1989 

MEMORANDUM 

SUBJECT: Lowest Achievable 

FROM: 
(MD-15) 

TO: David Kee, Director 
Air & Radiation Division, Region V 

This is in response to your memorandum of January 6, 1989, requesting 
additional information on determining LAER. The following responses are in 
the same order and format as the questions in your letter. 

1. Economic Feasibility of LAER 

Traditionally, little weight has been given to economics in LAER 
determinations, and this continues to be the case. The extract in your 
memorandum from the record of the House and Senate discussion of the Clean 
Air Act (Act) contains the sentence: 

"If the cost of a given control strategy is so great that 
a new major source could not be built or operated, then 
such a control would not be achievable and could not be 
required by the Administrator." 

We interpret this statement in the record to be used in a generic sense. 
That is, that no new plants could be built in that industry if emission 
limits were based on levels achievable only with the subject control tech
nology. However, if some other plant in the same (or comparable) industry 
uses that control technology, then such use constitutes de facto evidence 
that the economic cost to the industry of that technology control is not 
prohibitive. Thus, for a new source in that same industry, LAER costs should 
be considered only to the degree that they reflect unusual circumstances 
which, in some manner, differentiate the cost of control for that source from 
the costs of control for the rest of that industry. These unusual circum
stances should be thoroughly analyzed to ensure that they really do represent 
compelling reasons for not requiring a level of control that similar sources 
are using. Therefore, when discussing costs, applicants should compare the 
cost of control for the proposed source to the costs for source(s) already 
using that level of control. 
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a. You asked whether LAER for a coating operation would necessarily 
require add-on controls if low solvent coatings are used which produce volatile 
organic compound (VOC) concentrations of 20-100 ppm, and also whether LAER for 
a boiler would be both low sulfur coal and scrubbing. 

Your questions pose hypothetical issues of whether sources which have 
selected fuels or process materials with inherently low emissions should be 
forced to utilize add-on controls as well. It is difficult and potentially 
misleading to respond to such hypothetical situations, since certain factors 
not presented may alter the response (source type, pollutant, emission rate, 
economics, etc). Nevertheless, the following generalizations can be made. 

Sources are required to meet LAER as defined in the Act, which is 
essentially a waste gas stream limit. For a coating operation, this may mean 
low (or no) voe solvent coatings, high transfer efficiencies, an add-on 
control device on the gas stream, or some combination of these. Of course, 
use of either of the first two will affect gas stream concentrations, which 
in turn can influence decisions on whether additional control is needed to 
meet the intent of LAER requirements. A LAER requirement for low sulfur 
coal would depend, at least in part, on whether such fuel was available and 
in use in the nonattainment area in question. A fina1 determination depends 
on the specific case. 

b. You ask whether permit applicants can put air pollution control 
costs 11 on the rnargin, 11 even though many other variables could affect project 
viability, and whether States and Regions have the expertise needed to 
adequately evaluate a claim of economic non-viability. 

It is true that many permit applicants present the cost of emissions 
controls as marginal costs and argue that they cannot afford such controls. 
However, these issues were addressed in the April 22, 1987 memorandum on 
determining best available control technology (BACT).l Since costs play less 
of a role in LAER than in BACT determinations, we believe the issues are 
adequately addressed in that memorandum, so we will not repeat them here. 

2. Achievability of Existing State Implementation 
Plan (SIP) Limitations 

The most stringent emissions limitation contained in a SIP for a 
class or category of source rmJst be considered LAER, unless a) a more 
stringent emissions limitation has been achieved in practice, or b} the 
SIP limitation is demonstrated by the owner or operator of the proposed 
source to be unachievable [Act, section 171(3)]. 

1 Huntsville lnctnerator - Determin1ng BACT, from Gary Mccutchen, CPDD, 
to Bruce Miller, Reg1on IV, dated April 22, 1987. [See section 8.15 
of the New Source Review Prevention of Significant Deterioration and 
Nonattainment Area Guidance Notebook.] 
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There is, of course, a range of certainty in such a definition. The 
greatest certainty for a proposed LAER limit exists when that limit is 
actually being achieved by a source. However, a SIP limit, even if it has 
not yet been applied to a source, should be considered initially to be the 
product of careful investigation and, therefore, achievable. A SIP limit's 
credibility diminishes if a) no sources exist to which it applies; b) it is 
generally acknowledged that sources are unable to comply with the limit, and 
the State is in the process of changing the limit; or c) the State has 
relaxed the original SIP limit. Case-by-case evaluations need to be made in 
these situations to determine the SIP limit's credibility. 

The same logic applies to SIP limits to which sources are subject but 
with which they are not in compliance. Noncompliance by a source with a SIP 
limit, even if it is the only source subject to that specific limit, does not 
automatically constitute a demonstration that that limit is unachievable. 
The specific reasons for noncompliance must be determined, and the ability of 
the source to comply assessed. However, such noncompliance may prove to be 
an indication of nonachievability, so the achievability of such a SIP 
limitation should be carefully studied before it is used as the basis of a 
LAER determination. 

3. LAER and Performance Specifications 

Your question about the use of company-mandated product specifications 
(for coatings) in determining LAER for sources of voe is too hypothetical to 
address, given various site-specific factors that could exist. Each case must 
attempt to differentiate between product (and materials) specifications that 
are simply desired by an applicant (which would generally not be considered 
relevant) and specifications that are required (e.g., an industry standard). 
However, your interpretation of my August 29 memorandum is correct, in that a 
permit applicant would have to demonstrate that the presumptive LAER could 
not be met by some other combination of coatings, transfer efficiency, and 
add-on control. 

4. If Presumptive LAER Cannot be Achieved 

We generally concur with your requirement that where a presumptive 
SIP-based LAER is not achievable, the applicant must meet the more stringent 
of the two limits defined in your memorandum. However, case-by-case factors 
may also affect the decision. 

Please contact Gary Mccutchen (FTS 629-5592) if you have any questions 
on the information provided in this memorandum and Allen Basala (FTS 629-5622) 
if you need assistance in evaluating the economics of specific permit 
applications. 

cc: A. Basala 
E. Lillis 
G. Mccutchen 
E. Noble 

T. Helms 
R. Biondi 
G. Foote 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Off ice of Air Quality Planning and Standards 
Research Triangle Park, North Carolina 27711 

• 2 MAI'\ i9B9 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Reasonably Available Control Technology (RACT) 
for New Automobile Assembly Plants 

G. T. Helms, Chief °111 ~~ 
Ozone/Carbon Monoxide Programs Branch (MD-15) 

Steve Rothblatt, Chief 
Air and Radiation Branch (5AR-26) 

This is in response to your memorandum of November 21, 1988, 
concerning the applicability of reasonably available control 
technology (RACT) to new or modified automobile assembly plants 
in ozone nonattainment areas. Your memorandum explained that 
about eight assembly plants in Michigan which were constructed or 
modified after July 1, 1979, but before the end of 1986, are not 
subject to the RACT regulation in the Michigan state 
implementation plan (SIP). These facilities are rather subject 
to the new source performance standards (NSPS) and in some cases 
lowest achievable emission rate (LAER) which was set equal to the 
NSPS. 

As noted in Jerry Emison's December 1, 1988, response (copy 
attached) to a similar question from Art Spratlin in Region VII, 
we agree that automobile assembly plants in ozone nonattainment 
areas should have volatile organic compound (VOC) emission 
requirements that are at least as stringent as RACT. 1 

The NSPS and LAER requirements for the plants you identified in 
Michigan may not be as stringent as RACT. Therefore, we agree 
with your recommendation that Michigan be directed to institute 
(or reinstitute) RACT requirements for these facilities. [See 
Section 172(b)(2)]. The state should also examine whether it 
would be possible in the future for an existing source which 
becomes subject to the NSPS through modification or 
reconstruction, but does not at the same time become subject to 
LAER, to no longer be subject to RACT. If this is a possibility, 
then the SIP should be amended, perhaps through adoption of a 
generic RACT rule for automobile coating, to ensure that all 
sources will at a minimum be subject to RACT. 

1For this discussion, RACT for topcoat means an appropriate 
emission limit for which compliance is demonstrated on a daily 
basis using the automobile topcoat protocol. The most recent 
version of the protocol was published in December 1988 as 
document number EPA 450/3-88-018. For surfacer, the RACT 
requirement should also specify daily compliance and actual 
transfer efficiency. 

26.9 
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We also recommend that you again strongly urge Michigan to 
modify its SIP to specify the automobile topcoat protocol as the 
compliance determination procedure for all of the automobile 
topcoat RACT requirements. This is consistent with Agency 
guidance on automobile topcoat RACT compliance determination 
procedures and averaging time. The necessary changes are 
described in Jerry Emison's June 21, 1988, memorandum (copy 
attached} which transmitted the protocol to the Regional Offices. 
Adoption of the protocol in Michigan is particularly critical 
since that State has the most assembly plants. 

Should you have any questions concerning this matter, please 
contact Bill Polglase (FTS 629-5246) or Dave Salman (FTS 629-
5417). 

Attachment 

cc: J. Berry 
J. Calcagni 
R. Campbell 
D. Crumpler 
G. Mccutchen 
R. Ossias 
B. Polglase 
s. Rosenthal 
D. Salman 
J. Silvasi 
Director, Air Management Div., Regions I, III, V, IX 
Director, Air and Waste Management Division, Region II 
Director, Air, Pesticides, and Toxics Division, 

Regions IV, VI 
Director, Air and Toxics Division, Regions VII, VIII, X 
Chief, Air Branch, Regions I, II, III, IV, VI, X 
Chief, Air compliance Branch, Regions IV, V 
Chief, Air Enforcement Branch, Region III 
Chief, Air Operations Branch, Region IX 
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O : IJcC 1988 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

RACT Require~ents i~ O.one No ~e:t Areas 

Gerald A. Emison, Direct 
Office of Air Quality anning and Standards (MD-10) 

William A. Spratlin, Director 
Air and Toxics Division, Region VII 

This is in response to your memorandum of October 12, 1988 
concerning reasonably available control technology (RACT) 
requirements for automobile assembly plants in ozone 
nonattainment areas. 
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We agree that automobile assembly plants in ozone 
nonattainment areas should have volatile organic compound 
emission requirements that are at least as stringent as RACT. 1 

As described below, the requirements for new source performance 
standards (NSPS) or lowest available emission rate (LAER) (as 
determined at the time of permit issuance) for two plants in the 
St. Louis area may not be as stringent as RACT. Therefore, the 
St. Louis State implementation plan should contain RACT 
requirements for these plants. 

There are important differences in the format and compliance 
demonstration methodology for automobile coating RACT and NSPS. 
Topcoat and surf acer RACT require daily averaging and actual 
transfer efficiency, while the NSPS allows monthly averaging and 
table transfer efficiency values. These differences may result 
in RACT being more· stringent than NSPS. The OAQPS recommends 
that the June 1988 protocol be used as the basis for determining 
compliance with the RACT limit. 

The Ford Hazelwood plant is subject to NSPS and RACT. The 
State has proposed to delete the RACT requirements for Ford 
Hazelwood on the basis that the NSPS is more stringent. This 
claim is not correct. Therefore, the RACT requirements for Ford 
Hazelwood should not be deleted, rather they should be maintained 

'For this discussion, RACT for topcoat means an appropriate 
emission limit for which compliance is demonstrated on a daily 
basis using the June 1988 protocol. For surfacer, the RACT 
requirement should also specify daily compliance and actual 
transfer efficiency. 
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and the June 1988 protocol adopted as the compliance 
determination procedure. 

The GM Wentzville plant was permitted as a new source in the 
early 1980's. This source is subject to NSPS and LAER, which was 
set equal to NSPS for topcoat and surfacer. Since the St. Louis 
RACT requirements for automobile coating were source specific and 
the GM Wentzville plant did not exist when the RACT requirements 
were first adopted, there are currently no RACT requirements for 
this plant. The NSPS and LAER requirements for this plant may 
not be as stringent as RACT. Therefore, RACT requirements should 
be adopted for GM Wentzville. 

Thank you for bringing this situation to our attention. 
Questions concerning this matter should be addressed to 
Bill Polglase (629-5246) or Dave Salman (629-5417). 

cc: J. Calcagni 
R. Campbell 
T. Helms 
J. Berry 
D. Salman 
G. Mccutchen 
o. Crumpler 
B. Polglase 
J. Silvasi 
Director, Air Management Div., Regions I, III, V, IX 
Director, Air and Waste Management Division, Region II 
Director, Air, Pesticides, and Toxics Division, Regions IV, VI 
Director, Air and Toxics Division, Regions VII, VIII, X 
Chief, Air Branch, Regions I-X 
Chief, Air Compliance Branch, Regions IV, V 
Chief, Air Enforcement Branch, Region III 
Chief, Air Operations Branch, Region IX 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Air Quality Planmng and Standards 

Research Triangle Park. North Carolina 27711 

JUN 21 1988 

MEMORANDUM 

SUBJECT: Transmittal of Automobile T col 

FROM: Gerald A. Emison, Di rec 
Office of Air Quality (MD-10) 

TO: Air Management Division Directors 
Regions I, I II, and IX 

Air and Waste Management Division Director 
Region II 

Air, Pesticides, and Toxics Management Division Directors 
Regions IV and VI 

Air and Radiation Division Director 
Region V 

Air and Toxics Division Directors 
Regions VII, VIII, and X 
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Attached are copies of the "Protocol for Determining the Daily Volatile 
Organic Compound Emission Rate of Automobile and Light-Duty Truck Topcoat 
Operations." This protocol was referenced on page 2-22 of the May 25, 
1988, guidance on VOC issues ("Issues Relating to VOC Regulation Cutpoints, 
Deficiencies and Deviations"}. The EPA developed this protocol with the 
Motor Vehicle Manufacturers Association {MVMA) and its member companies, 
with additional input from other automobile manufacturers, coating suppliers, 
and State and local agencies. 

The purpose of the protocol is to provide a uniform procedure for 
calculating daily compliance of topcoat operations when transfer efficiency 
is being employed as one of the emission reduction techniques permitted 
under the relevant ozone SIP regulation. The protocol should also be 
used as the compliance demonstration procedure for future topcoat BACT or 
LAER determinations. The protocol should be considered for use with 
previous BACT or LAER determinations which require daily compliance 
demonstrations and actual transfer efficiency values, but do not specify 
all the necessary test methods and procedures. 
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The SIP's should be revised to require owner/operator use of the 
protocol to demonstrate compliance with automobile and light-duty truck 
topcoat RACT regulations. In order to be amenable to use of the protocol, 
a SIP must: (1) state the topcoat emission limit in units of pounds of VOC 
per gallon of solids deposited, (2) require that compliance be demonstrated 
for each day, and (3) treat the entire topcoat operation (all topcoat 
spray booths, flash-off areas, and bake ovens) as a single entity. Each 
SIP must also include provisions for retaining records, completing calculations 
in a timely manner, and reporting results consistent with proper implementation 
of the protocol and applicable EPA policies and guidelines. The owner/operator 
should generally be capable of completing the emission calculations for 
each day in a month by the end of the following month. Proper adoption 
and use of the protocol should eliminate disputes about averaging, transfer 
efficiency and bake oven exhaust control •credits,• and the voe and 
volume solids content of coatings. 

It may require as much as 18 to 24 months to amend existing regulations 
and obtain final Federal approval of the SIP revisions. Until final EPA 
approval of SIP revisions is obtained, the current regulations remain 
applicable and are to be interpreted in accordance with letters to the 
MVMA from Craig Potter on November 20, 1986, and from Alan Eckert on 
December 23, 1986. Copies of these letters are attached. 

Please·forward a copy of the protocol to your State air directors as 
an addendum to your recent follow-up letters on voe deficiencies and 
deviations. We will be providing additional infonnation and support in 
the near future to enable States to effectively implement the protocol. 
Questions about the protocol should be directed to Dave Salman at 
FTS 629-5417. 

3 Attachments 

cc: Mike Alushin (LE-134A) 
John Calcagni (MD-15) 
Alan Eckert (LE-132A) 
Jack Farmer (MD-13) 
John Seitz (EN-341) 



Uf\ITJ::O ~TATl::S EN\'lllONMENTAL Pll0TI:CTIO\ AGEi\C'\ 
WASHL~GTON, D.C. 20460 

NJG 9 1989 

MEMORANDUM 

SUBJF.Cl': 

FR<l1: 

'ro: 

J:AER Dete:cnination for a Prev"ously ~t~ted Source 

Johns. Seitz, Director ,__u ~ 
Stationary Source Conpli . ision - ~ 
Office of Air ()lality Pla n and Standards 

'ftlanas J. Maslany, Director 
Air Managanent Division 
Reqion III 

OFFICE OF 
AIR AND RADIATION 

This is in response to your nenorandmi of November 8, 1988, requesting 
guidance on when IAER should be evaluated for a previously constructed source. 
TO clarify what you stated in your November 8 memorandum, the pe:cmitting 
agency makes the initial IAER assessment at the time of the canpleted 
application. H0"1e'7er, this is not to say that rAER is determined at the time 
of canplete permit application, since evaluation of IAER continues until the 
final pe:cnit is issued. 

With respect to sources subject to NSR but constructed without umergoing 
review, your secom option applies. Making the initial I.AER assessment should 
take into consideration any technologies, practices or SIP limits" in effect as 
of the date of the complete pei:mit. Consistent with our policy for BACT/IAER 
evaluation, failure of a source to comply with the permitting requirements is 
not a basis for gran:ifathering the date for detemining the appropriate IAER 
to sane date other than the date of canplete application. EUrther, the final 
IAER detemination is not made until the issuance of the final pemit. 

If you have questions, please contact Scott 'lbro\e of my staff at ETS-
382-2811. 

cc: Gary McOJtc:hen, NSR Section 
Judy Katz, ODi 
Greg Foote 
NSR Contacts, Regions I-X 



26.11 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

26.11 

January 11, 1990 
BACT/LAER Determination Cut-Off Date 
John Seitz, Director, Stationary Source Compliance Division, OAQPS 
Regional Air Directors, Regions I-X 
The BACT/LAER determination for a major new source is not set 
until the final permit is issued. The source has the 
responsibility to investigate all available and pending control 
technologies for consideration as BACT or LAER. Establishment of 
a cutoff date prior to the public comment period would limit 
public participation. A cutoff date established prior to permit 
issuance could allow a source to avoid more stringent controls. 
8.43 [Hard Copy] 
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~,, 999 18th STREET - SUITE 500 

DENVER, COLORADO 80202-2405 

FEB C 3 l990 
Ref: BAT-AP 

Brad Beckham, Director 
Air Pollution Control 01vis1on 
Colorado Department of Health 
4210 East 11th Avenue 
Denver, Colorado 80220 

Re: Determination of Lowest Achievable Emission Rate for 
Coors Container Corporation Canl1ne CX3 

Dear Brad: 

At the request of Tom Tistinic of your staff, we are 
providing the following guidance for the determination of lowest 
achievable emission rate (LAER) for Coors Container Corporation. 

Review of the definition of LAER, as contained within 40 CFR 
51 .16S(a)C1 )(xiii), indicates that "lowest achievable emission 
rate" means, for any source, the more stringent rate of emissions 
based on the following: 

"(A) The most stringent emissions limitation which is 
contained in the implementation plan of any State for such 
class or category of stationary source, unless the owner or 
operator of the proposed stationary source demonstrates that 
such limitations are not achievable; or 
(B) The most stringent emissions limitation which is 
achieved in practice by such class or category of stationary 
sources. This limitation, when applied to a modification, 
means the lowest achievable emissions rate for the new or 
modified emissions units within (the) stationary source. In 
no event shall the application of the term permit a proposed 
new or modified stationary source to emit any pollutant in 
excess of the amount allowable under an applicable new 
source standard of performance." 

Note that for modified major sources, such as Coors 
Container Canline CXJ, LAER is determined for each modified 
emissions unit. This requirement was reiterated in an August 29, 
1988, memorandum (see Attachment t >, which states that "each 
emissions unit must achieve the lowest possible emission rate". 
The term "emissions unit" is defined in 40 CFR St.t65(a)( 1 >Cv11> 
as "any part of a stationary source vhich emits or has the 
potential to emit any pollutant subject to regulation under the 
Act". 



For beverage can coating, EPA has determined that an 
emissions un1t consists of an individual coating operation. This 
determination parallels that being used for the autocoating 
industry, in which each coating operation (topcoat, basecoat, 
etc.) is treated as a separate emissions unit. The rationale for 
this determination is also based upon the definition of an 
affected facility, contained within the new source performance 
standard for beverage can coating, 40 CFR 60 Subpart ww. As 
stated in section 60.490{a), the provisions of Subpart WW apply 
to the following affected facilities: exterior base coating 
operations, overvarnish coating operations, and inside spray 
coating operations. (Note that a given modified can line may 
contain other modified emission units; however, the new source 
performance standard only addresses the three operations listed 
above.) Each coating operation is composed of an application 
station, a f lashoff area, and a curing oven. The new source 
performance standard sets a unique emission 11m1tat1on for each 
affected facility, due to the distinct nature of the three 
coating operations. 

It is important to note that an emissions unit may consist 
of a single piece of equipment, such as a valve, flange, or pump, 
since each of these fits the definition of emissions unit 
specified in 40 CFR 51.165(a)(l )(vii). The October, 1980, 
Prevention of Significant Deterioration Workshop Manual 
references these and other emission units (see Attachment 2), and 
discusses the need to include each emissions unit in a best 
available control technology (BACT) analysis. Note that all 
emissions units involved in a ma)or modification which have an 
increase in emissions of the applicable pollutant must undergo 
BACT analysis. Similarly, for Canline CX3, all emissions units 
which have an increase in emissions due to the major modification 
must undergo LAER analysis. Therefore, this LAER determination 
should be made independently for each emissions unit (or coating 
operation) within Coars Canline CX3 which has had an increase in 
voe emissions as a result of the major modification. The 
emissions from each emission unit undergoing LAER analysis should 
be compared to those for the similar coating operation which are 
contained within the +mplementation plan of any State, to those 
from previously-issued LAER and BACT determinations, as well as 
to those contained within the applicable new source performance 
standard. 

In addition, the LAER determination for a modified emissions 
unit, such as the internal coating operation at Canl1ne CX3, 
should be based upon a comparison of emissions from that 
particular operation to emissions from other s1m1lar operations 
on a normalized basis. For example, it would be unfair to 
restrict Canline CX3 to an emission limit of x pounds of volatile 
organic compounds (VOCs) per hour, when the other coating 11ne(sl 
which have achieved the LAER of x pounds/hr actually coat a 
smaller number of cans. Therefore, in order to equitably 

2 
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determine LAER for an internal coating operation, voe emissions 
from this operation at CX3 should be compared to voe emissions 
from other beverage can internal coating operations, on the bas1s 
of pounds of voe emitted per gallon of coating solids applied (or 
another similar basis}. Comparing LAER on the basis of solids 
applied will normalize factors such as number of cans coated, can 
size, thickness of coating applied, etc. 

Once the lowest achievable emissions limitation is 
determined, it should be specified in federally-enforceable 
permit conditions, vhich set limits on can production, coating 
voe content and usage, capture and control efficiency of add-on 
controls, and other parameters as needed. These conditions will 
provide for the continued utilization of the control technology 
determined necessary to achieve LAER, even during periods of 
reduced operating rates. The actual emission rate of the LAER 
determination is then calculated, in units such as pounds of voe 
per day, from the enforceable permit conditions. 

The procedures discussed above have received concurrence 
from the appropriate EPA headquarters staff. If there are any 
questions or comments about this determination, please feel free 
to contact John Dale at (303) 293-1886, or Mindy Mohr at (303) 
294-7539. 

Sincerely, 

;:;~~r~~· ~a ~ZJSkie, Chief 
Air Pr~ s Branch 

Attachments 

cc: Tom Tistinic, CDH 
Dennis Crumpler, NSR Section, AQMD 

3 
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26.13 DATE: June 19, 1986 
SUBJECT: Findi~g of Violation in Issuance of Permit to Operate to AM 

General Corporation, Indiana 
FROM: David Kee, Director, Air Management Division, Region V 
TO: State of Indiana, St. Joseph County Health Department, AM General 

Corporation 
DISCUSSION: A permit to operate given to a metal part coating facility is in 

violation of applicable Federal and State regulations. In 
particular, applicant did not apply LAER, and increased VOC 
emissions were not offset by a reduction in voe emission by 
existing facilities 

CR: 23.22 [Hard Copy]; 25.16 



27. NAA 

Statewide Compliance 
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27.5 DATE: 
SUBJECT: 
FROM: 

TO: 

DISCUSSION: 

CR: 

October 28, 1988 
Review of De Minimis Emissions - Sanctions 
Ronald Shafer, Chief 
Policy and Guidance Section 
Stationary Source Compliance Division 
Ron Van Mersbergen 
Air and Radiation Branch (SAR-26) Region V 

27.5 

Ilg minimis net emission increases that accumulate within a 
contemporaneous (5 year) time frame should not be combined and 
would not trigger PSD review when significance levels are reached. 
However, de minimis increases do consume PSD increment, and, in 
nonattainment areas, aggregated de minimis emissions will trigger 
sanctions when significance levels are reached. 
4.39 [Hard Copy]; 5.24 
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28.5 DATE: 
SUBJECT: 
FROM: 
TO: 
DISCUSSION: 

CR: 

28.5 

April 22, 1988 
Interim Policy on Stack Height Regulatory Actions 
J. Craig Potter, Assistant Administrator for Air and Radiation 
Air Division Directors, Regions I-X 
A Court of Appeals ruling on January 22, 1988, remanded three 
portions of EPA's stack height regulations. This memo discusses 
the impact of these changes. Permits issued under fully approved 
or delegated NSR and PSD programs prior to promulgation of revised 
rules should provide notice that any permit is subject to review 
and modification if the source is later found to be affected by 
EPA's revised rules. 
8.26 [Hard Copy]; 11.11; 15.5 



28.6 DATE: 
SUBJECT: 
FROM: 
TO: 

DISCUSSION: 

CR: 

28.6 

December 28, 1988 
Emission Offset Exemptions for Resource Recovery Facilities 
Gerald A. Emison, Director, OAQPS 
Conrad Simon, Director, Air and Waste Management Division, 
Region II 
States that have offset exemptions for RRF's in their SIP's should 
initiate SIP revisions that would remove the exemptions. EPA will 
no longer approve SIP's containing offset exemptions for RRF's 
unless they contain an approved growth allowance. Appendix S is 
no obstable to deletion of the exemptions, because it has been 
largely superceded. 
25.13 [Hard Copy], 12.14 



An official copy of this letter may be obtained from EPA Region IV 

January 31, 1989 

Mr. Paul J. Bontrager, Director 
Bureau of Pollution Control 
Metropolitan Health Department 
Nashville-Davidson County 
311 23rd Avenue, North 
Nashville, Tennessee 37203 

Dear Mr. Bontrager: 

During a conversation with Tom Hansen of my staff on December 7, 
1988, you raised a question regarding the use of the growth 
allowable contained in Part D SIPs under the Clean Air Act for 
areas included in the Post 1987 SIP call. This letter is in 
response to your question. 

EPA approved control strategy demonstrations in Part D SIPs which 
provided for the use of a growth allowance in lieu of source
specific offsets to meet the requirements of section 173(1) of the 
Act. An implicit condition of EPA's approval of the growth 
allowance was that it could be used in lieu of source-specific 
offsets to satisfy the requirements of section 173(1) only so long 
as the SIP continued to be adequate to demonstrate attainment of 
the NAAQS. However, many areas for which such allowances were 
approved failed to attain the ozone standard by the end of 1987. 

The fact of continued nonattainment of the ozone NAAQS extending 
beyond the statutory deadline created a conclusive presumption 
that the previously approved growth allowance has been depleted. 
Under these circumstances, the issuance of a permit allowing 
construction of a major new or modified source without source
specific offsets clearly would not result in reasonable further 
progress toward attainment, but would instead exacerbate the 
nonattainment problem. 

As you are aware, on May 26, 1988, EPA issued a SIP call to the 
governor of Tennessee indicating that areas in Tennessee, 
including Nashville, were continuing to show violations of the 
standard for ozone, and, therefore, that the SIP is substantially 
inadequate to meet the requirements of Part 0. Accordingly, since 
Nashville did not achieve attainment of the ozone standard by 
December 31, 1987, and the SIP has been declared deficient, 
the growth allowance built into the SIP is no longer available for 
use in lieu of offsets for new sources locating in nonattainment 
areas. 

An additional question that you raised is whether banked credits 
from shutdown of sources can be used for offsets in nonattainment 
areas needing but lacking an attainment demonstration. Except for 
on-site replacement facilities, credits from shutdowns can be used 

28.7 



as offsets for new sources only if they occur on the day the 
application is "complete" or any subsequent day up until actual 
operations begin. The shutdown must also be federally 
enforceable. 

Should you have any additional questions, please do hesitate to 
call Tom Hansen or Kay Prince of my staff at (404) 347-2864. 

Sincerely, 

Bruce P. Miller, Chief 
Air Programs Branch 
Air Pesticides & Toxics 

Management Division 
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28.8 DATE: March 2, 1989 
SUBJECT: Reasonably Ava;lable Control Technology (RACT) for New Automob;le 

Assembly Plants 
FROM: G. T. Helms, Chief 

Ozone/Carbon Monox;de Programs Branch (MD-15) 
TO: Steve Rothblatt, Chief 

Air and Radiation Branch (SAR-26) 
DISCUSSION: Automobile assembly plants in ozone non-attainment areas should 

have voe emission requirements that are at least as stringent as 
RACT. Where NSPS and LAER requirements are not as stringent as 
RACT, RACT requirements should be instituted. 

CR: 26.9 [Hard Copy] 
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28.9. DATE: March 17, 1989 
SUBJECT: Offse~ Exemption for Resource Recovery Facilities in Part 231 of 

the New York SIP 
FROM: Conrad Simon, Director, Air and Waste Management Division 
TO: Thomas M. Allen, PE, Acting Director, Division of Air Resources, 

NY DEC 
DISCUSSION: New York should voluntarily revise Part 231 of its SIP to remove 

the offset exemption for resource recovery facilities. When NY 
NSR rules were approved in 1980, the Agency had not promulgated 
any Part 51 regulations giving requirements for approval of NSR 
programs, and thus, was guided by Appendix Sin its approval. 
Appendix S has now been largely superseded by 40 CFR 51.16S{a) 
establishing the current requirements for NSR programs. 

CR: 25.14 [Hard Copy]; 12.15; 13.10; 15.8 
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28.10 DATE: March 17, 1989 
SUBJECT: Response to Petition Regarding Emissions Offset Exemption for 

Resource Recovery Facilities in Part 231 of the NYSIP 
FROM: William Muszynski, Acting Regional Administrator, EPA Region 11 
TO: Eric Goldstein, National Resources Defense Council, Inc., Charles 

S. Warren, Berle, Kass, and Case 
DISCUSSION: EPA will hold petition regarding the exemption in question in 

abeyance pending further EPA action on the current SIP call. This 
is, in part, because the merits of the petitions are closely 
linked with EPA's outstanding call for revisions to the NV SIP to 
correct the State's failure to meet ozone and CO air quality 
standards. 

CR: 25.15 [Hard Copy]; 12.16; 13.11; 15.9 


