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% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
; WASHINGTON, D.C. 20460

SEP 8 188

OFFICE OF
SOLIO WASTE AND EMERGENCY RESPONSE

PIG-80-1, Amended

MEMORANDUM

SUBJECT: Establishment of RCRA "Program Implementation
Guidance System® (PIGS)

FROM: ris J. pper
Actind Assistant Administrator for

Solid Waste and Emergency Response (WH-562A)

TO: See "Distribution®™ Below

PURPOSE: [Eé}s memorandum revises the "Program Implementation
Buidance System" (PIGS) established in PIG-80-1 issued on

October 3, 1980. This revigion is necessary to reflect changes

in responsibilities due to the recent reorganization. The purpose
of the PIG system is to aid in properly implementing the Federal
and State hazardous waste management programs under Subtitle C

of the Resource Conservation and Recovery Act, by providing
directives regarding program implementation.

DISCUSSION: The RCRA hazardous waste regulations are one of the
most comprehensive sets of regulations published by EPA. As

a result there is a need for some means of documenting and
disseminating information on implementation of these regulations
and the national program they put into effect. The "Program
Implementation Guidance System®” (PIGS) is intended to provide
this means. Program Implementation Guidance Memoranda will be
issued to answer questions and provide direction regarding the
implementation of the Federal program and to aid in management

of the State programs. For example, PIG's may set forth internal
EPA reporting requirements and respond to questions regarding
program implementation at Headquarters and in the Regional offices.
A prime objective of the PIG's will be to provide national
consistency in implementing Subtitle C of RCRA.
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IMPLEMENTATION: PIG's will be issued as memoranda in standard
format and will be numbered to indicate the fiscal year and the
sequential number of each issuance. For example, as the first
PIG to be issued in FY 1980, this memorandum establishing the

PIGS is numbered PIG-80-1.

PIG's will be developed by the Office of Solid Waste or the
Office of Waste Programs Enforcement. All PIG's will be issued
(signed) by the Assistant Administrator for Solid Waste and
Emergency Response. Prior to issuance, the concurrence of the
Associate General Counsel for Water and Solid Waste, the Director
for the Office of Solid Waste, and the Director for the Office
of Waste Programs Enforcement will be obtained. Thus, regardless
of originating office, each PIG will represent the joint guidance
of these three offices. Within the Office of Solid Waste, all
PIG's will be reviewed by OSW Senior Staff. PIG's on RCRA
permitting will be coordinated with the Permits Division, Office
of Water Enforcement. As appropriate, the Office of Water
Enforcement will include selected PIG's for inclusion in the
Consolidated Permits Policy Guidance System.

Day-to-day management of the PIG's system will be the
responsibility of the Office of Solid Waste. Following appropriate
signature and concurrences, PIG's will be distributed by the State
Programs Branch, Office of Solid Waste, as indicated, below.

DISTRIBUTION:

Regional Offices - Regional Administrators
Air and Hazardous Materials Division Directors
(Regions I, III - X)
Water Division Director (Region II)
Regional Counsels
Enforcement Division Directors

Headquarters - Director for Office of Solid Waste
_Director for Office of Water Enforcement
Director for Office of Waste
Programs Enforcement
Associate General Counsel for
Water and Solid Waste
Senior Staff, Office of Solid Waste

States -~ Directors, State Solid Waste Agencies
(See attached list)

Attachment

cc: Branch Chiefs, Office of Solid Waste



STATE SOLID AMD HAZARDOUS WASTE AGENCIES
ENVIRONMENTAL PROTECTION AGENCY
OFFICE CF SOLID WASTE

February 1981

ALABAMA ARKANSAS
Alfred S. Chipley, Director Chief
Division of Solid Waste and Vector Control Solid Waste Management Division
Department of Public Health Department of Pollution Control and Ecology
Union Bank Building, Roaa 1212 P.O. Box 9683
Montgomery, Alabama 36103 8001 National Dr.

Little Rock, Arkansas 72219
OML (205) 832-6728

OML (501) 371-1135
ALASKA

Alford Drinkwater
Thomas R. Hanna Solid Waste Program
Air & Solid Waste Management Department of Energy
Department of Environmental Conservation 3000 Kavanaugh
Pouch O Little Rock, Arkansas 72205
Juneau, Alaska 99811 .

: COML (S501) 371-1370

Seattle FTS Operator 399-0150
L (907) 465-2635 CALIFORNIA
~=ERTCAN SAMOA Dr. Harvey Collins, Chief

Environmental Health Branch
Pati Faiai, Executive Secretary Department of Health Services
Environmental Quality Camnission 744 P Street
American Sarva Goverrment sacramento, California 95814

Pago Pago, American Samoa 96799

FTS 8-552-2308

Overscas Cperator ML (916) 322-2308
(Cammercial Call 633-4116) ,

Randy Morris, Deputy Director
Department of Public Works -
Pago Pago, American Samoa 96799

ARIZCNA .
T — v

TR TS s Sarsd
—Asststartt Director

Department of Health Services COLORADD
State Health Building, Rocm 202 -
1740 West Adams St. Dr. James Martin
Phoenix, Arizona 85007 —- Section Chief .

Solid & Hazardous Waste Section
FTS 8-765-1130 Colorado Departrent of Health
QML (602) 255-1130 4210 E. llth Ave.

Denver, Colorado 80220
1L (303) 320-8333



Mr. Orville Stoddard, P.E.
Sr. Public Health Bgineer
Col o Department of Health
421. .st llth Ave.

Denver, Colorado 80220

QL (303) 320-8333
COMMONWEALTH CF NORTH MARIANA ISLANDS

D e

Carl Gdldstein

Division of Environmental Quality
Department- of-Public-Health-and
Envirommental-Sexrvices

Camonwealth of the North Mariana Islands
Saipan, Mariana Islands 96950

Cable address: GOV. NMI Saipan

Tulrices 'r'%/‘a:\'?x’-S-u/u?n — 2 aF¥

CORECTICUT

Charles Rurker, Director

Solid Waste Management Unit
Department of Environmental Protection
State Office Building

165 Capitol Ave.

Hartford, Connecticut 06115

FTS-  641-3672
ML (203) 566-3672

Stephen Hitchcock, Director

Hazardous laterials Management Unit
Department of Environmental Protection
State Office Building

165 Capitol Ave.

Hartford, Connecticut 06115

FTS 8-641-4924
CL (203) 566-4924

Patrick Bowe, Acting Chief
Hazardous Waste Section
nt of Envirocnmental Protection
State Office Building
165 Capitol Ave.
Hartford, Connecticut 06115

FTS 8-641-5712
CML (203) 566-~5712

Connecticut Resources Recovery Authority
179 1lyn St. Suite 603

Pr- .sional Building

Harcford, Connecticut 06103

a1 (203) 549-6390

DELAWARE

Kenneth R. Weiss, Supervisor/Resource Zngineer

Solid Waste Management Section

Department of Natural Resources
and Environmental Control

Edward Tatnall Building

P.0O. Box 1401

pover, Delaware 19901

ML (302) 736-4781
DISTRICT OF COLUMBIA

James C. Lucore, Acting Administrator

Office of Environmental Planning and
Management

Department of Environmental Services

5000 Overloock Ave. S.W.

Washington, D.C. 20032

FIS 8-724-4102
QL (202) 724-4102

Kenneth Laden

RCRA Coordinator

Department of Envirommental Services
5000 Overlock Ave. S.W.

O (202) 767-8181
FLORIDA

Robert W. McVety

Solid Waste Management Program
Department of Environmmental Requlation
Twin Towers Office Building, Foon 421
2600 Blair Stone Rd.

Tallahassce, Florida 32301

CL (904) 488-0300

CEORGIA

Moses N. McCall, III, Chief

Land Protection Branch

Environmental Protection Division
Departrent of Natural Resources Rocm 822
270 Washington St. S.W.

Atlanta, Georgia 30334

G1L (404) 656-2833



Y

art vanch, Deputy Administrator
A, .vernment of Guam

.O. Box 2999

3|na, Guam 9691Q

erseas Operator
(Commercial Call 646-8863)

ANAII

lvin Roizvmi, Deputy Director
Environmental Health Division
Department of Health

P.0. Box 3378

Honolulu, Hawaii 96801

Califormia FTS Operator
8-556-0220
OML (808) 548-4139

Ralph Yukumoto

Environmental Health Division
Department of Health

P.0. Box 3378

Bonolulu, Hawaii 96801

Ca_. .rnia FTS Cperator
8-556-0220
CLL (808) 548-6410

IDAHO

Howard Burkhardt, Supervisor
Solid/dazardous Materials Section
Department of Health and Welfare
State House

Boise, Idaho 83720

OML (208) 334-4108
ILLINOIS

John S. Moore, Manager
Division of Land and Noise
pollution Control
Environmental Protection Agency
2200 Churchill Rd. Roam Al04
Springfield, Illinois 62706

COL (217) 782-6760

INDIANA

pavid Larm, Chief

Solid Waste Management Section
pivision of Sanitary Engineering
State Board of Health

1330 West Michigan St., Room A304
Indianapolis, Indiana 46206

FTS 8-336-0176
QML (317) 633-0176

IOWA

Charles C. Miller, Director

Air and land Quality Division
pepartment of Environmental Quality
_Henry A. Wallace Building

900 East Grand Street, 3rd flcor
Des Moines, Iowa 50319

FTS 8-841-8853
CML (515) 281-8853

KANSAS

Charles H. Linn, Chief

Solid waste Managerent Section
Department of Health and BEnviromment
Forbes Field, Building 321

Topeka, Kansas 66620

OML (913) 862-9390, Ext. 297

KENTUCKY

Roger Blair, Director

Division of Hazardcus !taterial and
Waste Management

Departrent of Natural Resources
and Envircnmental Protection

1121 Louisville Rd.

Pineville Plaza

Frankfort, Kentucky 40601

FTS 8-351-6716
ML (S02) 564-6716

_ LOUISIANA

Jarmes Hutchinson, Deputy Secretary
Departrent of latural Resources
P.0. Box 44396 .

Baton Rouge, Louisiana 70804

OML (504) 342-4506



serald D. Healy, Jr., Administrator
Haz 1S Waste Division

Lepx ant of Natural Resources
P.O. Box 44066

Baton Rouge, Louisiana 70804

FTS 8-687-0468
OfL (504) 342-1265

MAINE

Ronald C. Howes, Driector

Technical Services Division
Department of Envirommental Protection
State House—Station 17

Augusta, Maine 04333

oML (207) 289-211l1

John Brochu, Director

Bureau of Oil and Hazardous Waste Materials
Department of Environmental Protection
State House—Station 17

Augusta, Maine 04333

C1L (203) 289-3355

Rok Demkowicz, Coorrinator—

Hazardous Waste Management Unit

Bureau of Oil & Hazardous Waste Materials
t of Environmental Protection

State House——Station 17

Augusta, Maine 04333 .

ML (203) 289-2251
MARYLAND

Bernard Bigham .
Waste Management Administration
Department of Health & Mental Hygiene
201 West Preston St. Rocom 212
Baltimore, Maryland 21201

oML (301) 383-2771

Fred Sachs

Hazardous Waste Program
Tawes State Office Building
annapolis, Maryland 21401

o ‘301) 269-3823

Ronald Nelson, Director
Waste Management Administration
office of Environmental Programs

-ont of Health & Mental Hygiene
201 West Preston Street, Room 212
Baltimore, Maryland 21201

t
QML (301) 383-3123
MASSACHUSETTS

John Shortsleeve, Director

Bureau of Solid Waste Disposal
Department of Environmental Management
Roam 1905

Leverett Saltonstall Building

100 Cambridge Street

. Boston, Massachusetts 02202

CML (617) 727-4293

(Solid & Hazardous Waste Regulatory)

William Cass, Director

pivision of Hazardous Waste

Departrent of Environmental Quality
Engineering

600 Washington St. Rocm 320

Boston, Massachusets 02111 -

CML (617) 727-2658

MICHIGAN

Gary Quenther, P.E., Deputy Director
Environmental Protection Bureau
Department of Natural Resources

P.0. Box 30028 .

tansing, Michigan ‘48909

ML (517) 373-7917 oxr 373-2347

_ Fred Kellow, Division Chief

Resource Recovery Division
Department of Natural Resources
Westland Plaza

tansing, Michigan 48909

QML (S517) 373-0540

Allan Howard, Chief

Office of Hazardaus Waste Mgmt.
Bnvirommental Services Division
Departrent of Matural Resources
P.0O. Box 30028

lansing, Michigan 48909

oML (S17) 373-2867



(Hazardous Waste, Liquid)

David Dennis, Chief

Oi: 4 Hazardous Materials Control Section
Wat Quality Division

Department of Natural Rescurces

P.0. Box 30028

Lansing, Michigan 48909

QML (517) 373-2794

(Hazardous Waste, Toxic or Critical
Materials)

Delbert Rector, Chief

Environmental Services Division

Department of Natural Resocurces

P.O. Box 30028

Llansing, Michigan 48909

ML (517) 373-3560

(Michigan—Department of Public Health)
John L. Hesse, Chief

Chemicals and Health Center

Michigan Department of Public Helath
P.0O. Box 30035

Lansing, Michigan 48909

C  517) 373-8050
MINNESOTA

Dale L. Wikre, Director

Division of Solid and Hazardous Waste
pollution Control Agency

1935 West County Rd. 3-2

Foseville, Minnesota 55113

QML (612) 297-2735
MISSISSIPPI

Jack M. McMillan, Director
Division of Solid Waste Management
and Vector Control

State Board of Health

P.0. Box 1770

Jackson, Mississippi 39205

CML (601) 982-6317

MISSOURI

Robert M. Robinson, Director
Solid Waste Management Program
Department of Natural Resources
State Office Building

P.0O. Box 1368

Jefferson City, Missouri 65102

OML (314) 751-3241

MONTANA

Duane L. Robertson, Chief

Solid Waste Management Bureau

pepartment of Health and Environmental
Sciences

. Cogswell Bldg., Roam A201

Helena, Montana 59601

FTS 8-587-2821
CML (406) 449-2821

*NEBRASKA

Robert Wall, Chief

Wwater and Waste Management Division
Department of Environmental Control
State House Station

P.0. Box 94877

Lincoln, Nebraska 68509

FTS 8-541-2186
CML (402) 471-2186

NEVADA

Lewis 4. Dodgion,” Administrator

Division of Envirorimental Protection

pepartment of Conservation and Natural
Resources

Capitol Complex

 Carson City, tevada 89701

FTS 8-470-5911
CML (702) 885-4670

Verne Rosse

Waste Management Program Director

Division of Environmental Protection

Department of Conservation and
Natural Resources

Capitol Complex -

Carson City, Nevada 89701

CML (702) 885-4670



HAMPSHIRE

Sweeney, Chief
reau of Solid Waste
aartment of Health ard Welfare
'th and Welfare Building
zen Drive
cord, New Harmpshire 03301

(603) 271-4610
T JERSEY

5 F. Pereira, Administrator
lid Waste Administration
vision of Environmental Quality
0. Box Q027
anton, New Jersey 08625

8-477-9120
(609) 292-9120

- MEXICO

n Thorpson, Chief
ity Support Services Section
al’ ¥ Environment Department
O. 968,« Crovn Building —
ta Fe, New Mexico 87503

8-476~5271 Ext. 272
IL (505) 827-5271 Ext. 272

. Ray Krehoff, Program Manager

1id & Hazardcus Waste Management Programs
Jnity Support Services Section

alth and Enviromment Department

,0. Box 968, Crown Building

.ta Fe, New lMexico 87503

8-476-5271 Ext. 282
(505) 457-5271 Ext. 282

YORK

man H. Nosenchuck, P.E., Director
ivision of Solid Waste
rtment of Environmental Conservation
0 tolf Rd., Roam 415
y, New York 12233

'§7-6603
L ) 457-6603

NORTH CAROLINA

0. W. Stricklard, Head

solid & Hazardous Waste Management
Branch )

Division of Health Services

Department of Human Resources

P.0. Box 2091

Raleigh, North Carolina 27602

QL (919) 733-2178

NORTH DAXOTA

Jay Crawford, Director

Division of Environmental Waste Management
and Research

Department of Health

1200 Missouri Ave., 3rd floor

Bismarch, North Dakota 58505

CML (701) 224-2382
CHIO

Donald E. Day, Chief

Office of Land Pollution Control
Bhvirommental Protection Agency
P.O. Box 1049

Columbus, Ohio 43216

FIS 8-942-8934
Q1L (614) 466-8934

OKIAHQUA

H.A. Caves, Chief .

Industrial and Solid Waste Service
Departmnent of Health

P.0. Box 53551

1000 N.E. 10th St., Rocom 803
Oklahoma City, Oklahcma 73152

QML (405) 271-5338

CREGON

Exrnest A. Schmidt, Administrator
Solid Waste Management Division
Department of Environmental Quality
P.0. Box 1760

522 S.W. Fifth Ave.

Portland, Oregon 97207

FTS 8-424-5913
O (503) 229-5913



ENNSYLVANIA

—ni 2. Lazarchik

ure.._ of Solid Waste Management
epartment of Envirommental Resources
ulton Building 8th flcor

0. Box 2063

‘arrisburg, Pennsylvania 17120

TS 8-637-9870
L (717) 787-9870

JERTO_RICO

“mtos Rohena, Associate Member
avironmental Quality Board
£ice of the Govermor

.«QO. Box 11488

Santurce, Puerto Rico 00910

D.C. FTS Operator 472-6620
ML (809) 725-2062
(809) 725-5140 Ext 229 or 264

REODE ISLAND

John S. Quinn, Jr., Chief

Sol aste Managerent Program.

Dep -fent of Environemtnal Managment
204 Canncn Building

75 Davis St.

Providence, Rhode Island 02908

ML (401) 831-4440
SCUTH CAROLINA

Hartsill W. Truesdale, Director

Solid Waste Management Division

S.C. Department of Health and Environmental
Control

J. Marion Sirms Building

2600 Bull St.

Columbia, South Carolina 29201

C1L (803) 758-5681

Robert E. Malpass, Chief
Bureau of Solid and Hazardous
Waste Management
S.C. Department of Health and mvxrormental
Control
Je on Sirmms Building
26¢ 411 St.
Coluibia, South Carolina 29201

L (803) 758-5681

SOUTH DAKOTA

Joel C. Smith, Chief

Air Quality and Solid Waste Prograns
Department of Health

Joe Foss Building

Pierre, South Dakota 57501

QL (605) 773-3329
TENNESSEE

Tom Tiesler, Director

Division of Solid Waste Management
Bureau of Environmental Services
Departent of Public Health
Capitol Hill Building, Suite 326

. Nashville, Tennessee 37219

FTS 8-853-3424
QML (615) 741-3424

TEXAS

Jack C. Carmichael P.E., Director
Division of Solid Waste Management
Texas Department of Health

1100 West 49th Street, T-602
aAustin, Texas 78756

QL (512) 458-7271.

Jay Snow, P.E.

Head of Industrial Solid Waste Unit
Department of Water Resources

1700 North Congress, Room 237-1
P.O. Box 13087 Capitol Station
austin, Texas 78711

QL (S12) 475-2041
UTAH

Dale Parker, Director

Bureau of Solid Waste Management
Division of Health

P.O. Box 2500

150 West North Temple

Salt Lake City, Utah 84101

QML (801) 533-414S



VERMONT

Ric . As Valentinetti, Chief

Air ..d Solid Waste Programs

Agency of Environmental Conservation
State Office Building

Montpelier, Vermont 05602

FTS 8-832-3395 -
QL (802) 828-3395

VIRGIN ISLANDS

Donald Francois

Department of Qultural Affairs
Government of the Virgin Islands
tlatural Resources Management Building
2d floor, Sub Base

St. Thamas, Virgin Islands 00801

D.C. Overseas Operator 472-6620
OIL (809) 774-6420

VIRGINIA

William F. Gilley, Director

Bu~=-* of Solid and Hazardcus Waste Management
Io-\§ ent of, Health

Madi.un Building, Roam 927

109 Governor St.

Richmord, Virginia 23219

FTS 8-936-5271
QML (804) 786-5271

WASHINGTON

Ear]l Tower, Supervisor

Solid Waste Managerent Divison
Department of Ecololgy
Olympia, Washington 98504

FTS 8-434-6883
QML (206) 753-6883

WEST VIRGINIA

Dale Parsons, Director

Solid Waste Division

Department of Health

1800 Washington St. E.

Rocm 520

oy iton, West Virginia 2530S

FTS 8-885-2987
O1L (304) 348-2987

John Northeimer

, Division of Water Resources

Department of Natural Resources
1201 Greenbrier St., 2nd floor
Charleston, West Virginia 25311

ML (304) 348-0375

WISCONSIN

Robert Rrill, Director

Bureau of Solid Waste Management
Department of Natural Resources
P.O. Box 7921 -

Madison, Wisconsin 53707

FIS 8-366-1327
CML (608) 266-1327

WYCMING

Charles Porter, Supervisor

Solid Waste Management Program
State of Wyoming i )
Department of thvironmental Quality
BEquality State Bank Building

401 West 19th St., Roon 3011
Cheyenne, Wyoming 82002 -

FIS 8-328-7752
QL (307) 777-7752
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=g % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M g WASHINGTON. D.C. 20460
S
0CT 3iveu
PIG-80-2
MEMORANDUM
SUBJECT: Interim Authorization of Programs Based on

Emergency State Regulations

FROM: Steffen W. Plehn \}.7 \D.Qua—/

Deputy Assistant mijffstrator
for Solid Waste (WHt$62)

R. Sarah Compton 1%4
Deputy Assistant Administrator
for Water Enforcement (EN-335)
TO: PIGS Addressees
ISSUE
Can States use emergency regulations to obtain interim

authorization?,

DISCUSSION

In order to ‘qualify for interim authorization a State
must have a hazardous waste statute and regulations that
meet minimum Federal requirements. In some cases when a
State promulgates final regulations they are subject to
State administrative review. Such a.review process may be
time-consuming and delay the State's receipt of Phase I
interim authorization. Many States have authority to enact
emergency regulations which postpone this State administrative
review. .

A major drawback of authorizing State programs based
upon emergency regulations is the possibility that the regu-
lations may expire before final regulations are enacted. A
State hazardous waste program without regulations obviously
would not comply with minimum Federal requirements, and
interim authorization would be subject to withdrawal under
section 123.136. However, EPA could not administer a Federal
program in the State until the State voluntarily returned
the program to EPA or the extensive withdrawal procedures
under section 123.15(b) were completed. Theoretically, this
could result in a void during which no State or Federal
requlations would be in force in the State.



In addition to the possibility that the emergency regulations
would expire prior to the effective date of the final regulations,
EPA is also concerned that the State's final requlations might be
inadequate. The withdrawal procedures of 40 CFR 123.15(b) would
apply in either case. However, the Agency wants to eliminate any
possible gap in regulatory control and address in advance guestions
regarding reversion of the program in . both of these situations.

Therefore, it is necessary that the Memorandum of Agreement
(MOA) describe the process whereby the State would immediately
and voluntarily return the program to EPA. The Federal regulations
provide for such a reversion process at 40 CFR 123.15(a):
"_ .. or in such other manner as may be agreed upon with the
Administrator." The State must also agree to submit its final
regulations for review of adequacy at the time it applies for
Phase II authorization.

DECISION

Recognizing both the advantages and disadvantages of allowing
a State to use emergency regulations to qualify for interim
authorization, EPA has decided to allow a State to use emergency
regulations, provided the State meets certain conditions.

EPA will grant Phase I interim authorization to a State
whose program under emergency regulations is substantially
equivalent to the Federal program if, in addition, the following
conditions areg met:s

1) The State must show that under its normal administrative
procedures it will be able to enact final regulations
which wﬁ}l take effect before the emergency regulations
expire;

2) The MOA must provide that the State will submit its
final requlations to EPA for review at the time the
State applies for Phase II interim authorization; and

3) The MOA must describe the process by which the State will
immediately and voluntarily return the program to EPA in
the event that the emergency regulations expire prior to
the effective date of the final regulations.

Emergency regulations will not be an eligible basis for
issuance of final authorization.



% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
; WASHINGTON. D.C. 20460
a)
0CT 3 ey PIG-80-3
MEMORANDUM
SUBJECT: Requirement That State~Permitted Hazardous

Waste Facilities Have "Interim Status"
FROM: Steffen W. Plehn

Deputy Assistant Admi istrator
for Solid wWaste (wH 62)

R. Sarah Compton féﬁé/ﬂlh
Deputy Assistant Adfiinistrato

for Water Enforcement (EN-335)

TO: PIGS Addressees

If a State agency in a State with Phase I authorization
issues a facility permit after November 19, 1980 but the
State program hdas not been authorized for Phase II
interim authorization:

a) Does thes facility have interim status?
LS
b) If the facility does not have interim status,

can it begin operation?

.DISCUSSION/DECISION

a) For a facility to obtain interim status it must
meet three requirements as stated in Section 3005(e) of
RCRA. These are:

®* fThe facility must have been "in existence” on
the date of enactment of RCRA (October 21, 1976),
or on the date specified by any amendments
Passed by Congress; and

® The facility must have camplied with the notifica- °
tion requirements specified in Section 3010(a);
and

“® The facility must have applied for a permit as required
under Section 3005(a).
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If a facility meets all three of these requirements, it
has interim status for the purposes of RCRA until a RCRA
permit has been issued or denied by EPA or a State authorized
for Phase II.

b) Assuming that a facility does not qualify for interim
status and has not been issued a RCRA permit, facility

Programs during Phase I interim authorization, a facility
permit issued by a State with Phase I auathorization is not a
RCRA permit. For the Same reason, Phase I authorization of

a State program does not suspend the RCRA Section 3005 require-
ment that in order to operate lawfully a facility must have

2 RCRA permit or interim status. Because neither EPA nor

any States will be issuing RCRA permits during Phase I, only
facilities with interim status may operate during that period.



1"’5 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
s WASHINGTON. D.C. 20460

&
OCT 31c80
PIG-80-4
MEMORANDUM
SUBJECT: Sshort-Term Financial Assistance for States

Expected to Receive Authorization Before
January 1, 19081

FROM: Steffen W. Plehn w P-»QIL-

Deputy Assistant Administrator
for solid waste (WH-962)

R. Sarah Compton W
Deputy Assistant Adfiinistrfato

for Wwater Enforcement (EN=-335)

TO: PIGS Addressees

ISSUE:

In order to provide financial assistance to those
States where the Region expects to issue interim authori-
sation after November 19, 1980, but before January 1, 1981,
is it necessary to execute a complete Cooperative Arrangement?

®
v
a

DISCUSSION:

The situation is likely to arise where a State has
submitted a complete interim authorization application,
the Regional Office expects to issue authorization before
January 1, 1981, but authorization will not be issued until
after November 19, 1980. Such a State could enter into a Cooper-
ative Arrangement with the Region in order to obtain Federal
* funds and to aid in implementing the Federal program. (Note
+hat the FY'81 RCRA Guidance provides on page 7 that where
nonauthorized States desire financial assistance they must
enter into Cooperative Arrangements).

However, there would appear to be little, if any, benefit
in completing the documentation associated with a Cooperative
Arrangement in such a situation since: (1) the documentation
would be applicable for a relatively short period of time and
(2) some of the required documentation would be very similar
to that already submitted in the State's authorization applica-
tion.



DECISION:

Where a State desires financial assistance and the Region
expects to authorize the State's program after November 19, 1980,
but before January 1, 1981, it is desirable to reduce the
burden of documentation.

To this end, financial assistance can be provided without
entering into a Cooperative Arrangement provided that:

(1)

(2)

The State and Regional Office jointly execute

a document which delineates the respective roles,
responsibilities, and activities of the two entities
during the period between the date of execution and
the date on which interim authorization is issued.
The Region must be assured that the State has authority
to perform those activities which it would undertake
(e.g., a signed statement from the Attorney General).
(Note that implementation of the Federal program
will begin November 19, 1980, and there is no "grace
period" during which implementation is delayed
pending issuance of authorization to a State.) and

The cooperative agreement (grant) expressly provides
that financial assistance will automatically terminate
on January 1, 1981, unless the State has, by that
date, been issued interim authorization or entered

into,a Cooperative Arrangement.
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MEMORANDUM

SUBJECT: The Use of State Permitting Systems During
Phase I Interim Authorization Which-are not
Based on Explicit Regulatory Standards.

FROM: Steffen W. Plehn \,L}'?.Qﬂ—

Deputy Assistant Adminfistrator
) for Solid Waste (WH-562)

R. Sarah Compton ‘7@&?-‘7’“’;‘/4"” 7'7[;:)

Deputy Assistant Administrator
for Water Enforcement (EN-335)

TO: PIGS Addressees
Issue:

Can a State program be considered substantially equivalent
to the Federal Phase I hazardous waste program if the State con-
trols hazardous waste management facilities through a permitting

system which is not based on explicit regulatory standards?

Discussion:

This issue is not concerned with the authorization of
States to issue/revoke RCRA permits, as is provided in $3005.
Such authorization will not be available to States until the
Phase II regqulations are effective. During Phase I of interinm
authorization, Federal interim status standards or their
State analogues apply to existing facilities. ESome States
with Phase I interim authorization may elect to apply their
version of Federal interim status standards by issuing ger-
mits containing conditions analogous to the Federal interim
status standards. This approach is perfectly acceptable.
However, a permit containing those standards is not a RCRA
permit and does not relieve the facility owner/operator
holding it of the obligation to apply for and receive a RCRA
permit after the effective date of Phase II. ’
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In those States which deal with hazardous waste only through
a permitting system, the Agency is concerned with the substance
of the permit conditions. These permit conditions (along with
compliance monitoring) will be the key elements which determine
the success of a State program. The ideal situation exists when
permit conditions are based on explicit regulatory standards which
are substantially equivalent to the Federal interim status standards.
This situation has the advantage of minimizing the potential for
litigation by permittees who disagree with the permit conditions
and provides a sound enforcement position. Some States, however,
base their hazardous waste permit conditions on policy or guidance
rather than on explicit standards established wvia regulation. Such
a State program may require additional scrutiny by EPA prior to
making a decision on whether to grant interim authorization.

Decision:

A State program may be issued interim authorization for Phase
I even if it controls hazardous waste facilities through a permit-
ting system which is not based on explicit regulatory standards. 1In
determining whether the State's facility controls are substantially
equivalent to the Federal program, the considerations discussed
below must be examined.

The State's program description must delineate the conditions
that will be used in all permits and must demonstrate that these
corditions are substantially equivalent to the Federal interim
status standards.

The State must have the legai authority to apply these permit
conditions and to enforce compliance with the condi;ions. The
+ dndicate dn his ar her siataoment

State Attorney Geperal npus
(as part of the application) that such legal authority does.axist.

Furthermore, the Memgorandum of Agresement (MOA) mueh-orouide
that_all _permit conditiopns.delineated din the programdescrintion

will be_ incoroorated into all permits orior to the date of ipnferim
authaorizat+tion, The MOA must state that permits will not be re-
issued or modified unless as re-issued or modified they are sub-
stantially equivalent with the Federal interim status standards. The

gg\_ma__tcmmwmmmu be modified, if necessary,
ecause of modifications in the Federal regulations, withipn cpe year
of the date of promulgation of the new Federal regulation. In cases
where a State statutory amendment or enactment is reduired to reflect
changes in the Federal regulations, the MOA must orovide ti £
pamits will.be modifiad within twg vears, as provided by 40 C.F.R.
§123.13(e) (45 FR 33463). JThe MOA must alsa.specifythat all haz-
ardous waste management activities withaont a permit _are probikitoed.

General s Statement.
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MEMORANDUM
SUBJECT: Federal Register Notice of Public Hearing and
Comment Period on State Applications for Interim
Authorization
! A ?&LQ/
FROM: Steffen W. Plehn :%gﬂf\'d
Deputy Assistant ‘Admijistrator
for Solid Waste (¥ -563&
R. Sarah Compton 44¢A
Deputy Assistant ministrator
for Water Enforéement (EN-335)
TO: PIGS Addressees
ISSUE

How should Federal RegisteTr notices regarding public hearing
and comment on State applications for interim authorization
be worded? What is the process for publishing such notices?

DISCUSSION

A number of Regional Offices recently have asked about
the wording and publishing of Federal Register notices required
in 40 CFR 123.135(a). This guidance memorandum has been prepared
to provide for national consistency and to expedite the approval
process. This memorandum provides background information on
the regulatory requirements and presents suggested wording and
publication procedures for the notice. We wish to thank Laura Yoshii
of the Region IX Hazardous Materials Branch and Cheryl Koshuta
of the Office of Regional Counsel, Region X, for their invaluable
assistance in the preparation of the model notice.

Section 123.135 of 40 CFR describes the approval process
for complete State applications for interim authorization of hazardous
waste management programs. Section 123.135(a)(1l) directs the
Regional Administrator to issue notice in the Federal Register,
and in accordance with §123.39(a)(l1), of a public hearing on the
State's application for interim authorization. The Interim
Authorization Guidance Manual suggests that this notice be
published as soon as possible after the receipt of a complete
State application. (The regulation allows up to 30 days after
receipt before the notice must be issued.) The tighter schedule
found in the Manual is based on making a final decision on the
complete State application on an accelerated basis within 60 davs.




-2~

Regional 0Offices should ensure that the application is
complete before issuing the notice. The complete application
should address all major issues raised by EPA during review
of the draft application, as well as contain all required
documents. When major issues have not been adequately addressed,
it may be desirable for the State to submit additional information
and application amendments before the application is considered
complete and before the Federal Register notice is published.

If, however, a notice is published and the State subsequently
submits significant new information or program changes, it may

be necessary to issue a second Federal Register notice announcing
the availability of the new information and extending the public
review and comment period. In some instances, it may become
necessary to postpone the hearing or schedule a second hearing

to provide adequate public consideration of the significant

new information. This is a decision the Region should

make on a case-by-case basis as the situation dictates.

Efforts made at the outset to ensure that the State's application
is complete before issuing the notice can avoid later confusion,
delays, or impediments to public participation.

Section 123.135(a) requires that the public hearing be held
by EPA no earlier than the 30th day after the Federal Register
notice is published. Expedited publication of the notice will
enable the hearing to take place close to the 30th day after
the complete application is received, thus keeping us on the schedule
toward timely approval of acceptable State programs.

The regulation also provides that where significant
public interest in a hearing is not expressed the hearing may be
cancelled if a statement to that effect was included in the public
notice. Also, State participation is required in any public
hearing held by EPA.

In addition to EPA's Federal Register notice, public notice
must be issued in accordance with 40 CFR §123.39(a)(l). This
section requires the notice to be:

«+. Circulated in a manner calculated to attract the attention of
interested persons including: (i) publication in enough

of the largest newspapers in the State to attract statewide
attention; and (ii) mailing to persons on the State agency
mailing list and to any other persons whom the agency has

reason to believe are interested.”



The regulations also specify that EPA must afford the
public 30 days after the notice to comment on the State's
submission and must note the availability of the State's submis-
sion for inspection and copying by the public. The State
submission must, at a minimum, be available in the main office
of the lead State agency and in the EPA Regional Office.

The Guidance Manual's review procedure for complete
applications states that the Regional Workgroup and Headquarters
Review Team must complete their respective reviews prior to
the public hearing, in order to facilitate interpretation of
public comments received at the hearing. After the hearing
has been held and public comments have been submitted, the
State Delegation Coordinator will be responsible for preparing
responses to the comments. The responses are to be reviewed by
the Regional Workgroup and the Headquarters Review Team.

The §123.135(b) requirements for interim authorization approval
state that within 90 days after the initial notice in the Federal
Register, the Administrator must make a final determination whether
or not to approve the State's program, taking into account any
comments submitted. The Administrator must give notice of this final
determination in the Federal Register and in accordance with -
§123.39(a)(1). The Administrator must include a concise statement
of the reasons for this determination and a response to significant
comments received. Pages 1.2-8 and 1.2-9 of the Guidance Manual
provide additional information concerning the content,
timing, and concurrences in the Regional Administrator's Action
Memorandum and official Federal Register notice of approval.

DECISION

We believe that consistent wording in the Federal Register
notices will promote public understanding of the program and
ensure that all regulatory requirements are satisfied. A
model Federal Register notice which meets the requirements of 40
CFR 123.135(a) has been developed and is attached. This model
has been reviewed and approved by Federal Register attorneys
and editors. We suggest that all Regional Offices use this
basic format and wording, with the addition of appropriate
details concerning names, places, times, etc.
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The Model Federal Register notice contains optional sections
on Conduct of Hearings and Preparation of Transcripts. A specific
format for the hearings is not set forth in the requlations. Thus,
the format which is suggested in this model can be changed to meet
specific situations which may arise regarding the various
States. Once the format is established, this section can be
used in conjunction with the background information section of
the notice as general opening remarks for the hearing.

The suggested format provides for a panel to receive testimony
and to pose questions, as appropriate, to persons testifying. The
panel should recognize that its role is not one of defending a
particular course of action (i.e. approval or disapproval), the
State's program, or the Federal regulations. The decision to approve
or disapprove interim authorization can be made only after the
hearing; thus, the Agency will not have a final decision
to defend at the hearing. However, in some cases the Agency may
have developed a preliminary conclusion based on review of the
application prior to the hearing. In such cases the public
should be fully informed as to the Agency's "leanings". This can
be handled as a "Major Issue" identified in the Federal Register
hearing notice. Also, as a minimum, the hearing chairperson should
identify the Agency's preliminary conclusion in the opening remarks
and should explain that the conclusion is only tentative, pending
the review of public comments and the proceedings of the hearing.

The purpose of the hearing is to receive information from
and the opinions of the public, and the panel should be encouraged
to ask clarifying questions of the public as appropriate. The
panel is to consist of EPA personnel, especially those who
have personally reviewed the State's application in depth.

We suggest that a representative of the State be present to
testify first, including in the testimony a brief description
of the State program, and to participate in any question and answer
session which the panel might provide at the hearing's conclusion.
(Any general question and answer session should be off the record.)

States may desire to use the hearing to satisfy their own
legal requirements to hold public hearings. Regional Offices
should then determine whether a joint EPA - State hearing is
desirable, considering the purpose of the State's hearing and
its relationship to EPA's hearing requirement. 1In some cases
joint hearings would be very cost-effective: States-would not
have to bear the cost of conducting separate hearing; and the
public could avoid the cost of appearing at multiple hearings.



However, at joint hearings where the State participates
on the hearing panel we must avoid any appearance of State
involvement in EPA's decision-making. The hearing chairperson
can avoid such appearances by carefully and clearly explaining
the situation in the opening remarks. State participation on
the panel should be noted in the "Conduct of Hearing" portion
of the Federal Register hearing notice. Persons presenting
testimony should be asked to identify whether their comments
are for purposes of the State proceedings or the EPA proceedings.

The model also contains an optional section for listing
major issues of interest to EPA. This section is designed to
set out and briefly describe specific problems or issues which
have arisen during review of the State's application. The
listing of major issues may help to focus comments on particular
problems facing EPA in the decision whether to grant interim
authorization to the State.

The notice should be double-spaced. The original signed
notice and four copies should be sent to:

Federal Register Office (PM-223)
U.S. Environmental Protection Agency
401 M Street, S. W.

Washington, D. C. 20460

Attention: Carolyn Ward

A copy of the notice should also be sent to the HQ Review
Team Leader, for placement in the HQ Library with a copy of the.
State application. (The notice should indicate that an application
copy is available for public inspection at the EPA HQ Library).

The EPA Federal Register Office will add appropriate log
and billing numbers and transmit the notice for publication.
Generally, EPA's Federal Register Office can review and transmit
the notice within a day. The notice should be published within
an additional three days. If you need information or special
assistance concerning publication, call Carolyn Ward at
FTS 287-0778.

Attachment



PI5-81-2 Attachment: Model Federal Register Notice

J.S. ENVIRONMENTAL PROTECTION AGENCY

40 CFR Part 123 (Subpart F)

[state] Application for Interim Authorization, Phase I,
Hazardous Waste Management Program

AGENCY: Environmental Protection Agency, Region __ .
ACTION: Notice of public hearing and public comment period.
SUMMARY: EPA has promulgated regulations under Subtitle C of
the Resource Conservation and Recovery Act (as amended) to
protect human health and the environment from the improper
management of hazardous waste. Phase I of the regulations

were published in the Federal Register on May 19, 1980

(45 FR 33063). These regqulations include provisions for
authorization of State programs to operate in lieu of the
Federal program. Today EPA is announcing the availability for
public review of the [State] application for Phase I interim
authorization, inviting public comment, and giving notice of a
public hearing to be held on the application.

DATE: Comments on the [State] interim authorization
application must be received by [a date at least thirty

days from the date of publication of this notice].



PUBLIC HEARING: EPA will conduct a public hearing on

the [State] interim authorization application at [Time] on

[a date no earlier than 30 days after the date of publication
of this noticel]. EPA reserves the right to cancel the public
hearing if significant public interest in a hearing is not

expressed. The State of ° will participate

in the public hearing.

ADDRESSES: The public hearing will be held at:

[Room number, address, city, state].

Copies of the [State] interim authorization application

are available at the following addresses for inspection and
copying by the public:

[Aédress and phone number of the main office of the lead State
agency];

[Address and phone number of EPA Regional Office];

EPA Headquarters Library;\Room 2404, 401 M Street, S.W.,
Washington, D.C.

Written comments and requests to speak at the hearing should
be sent to:

[Name, address and phone number of person at EPA Regional Office].
FOR FURTHER INfORMATION CONTACT:

[Name, address and phone number of EPA Regional Office

contact person].



SUPPLEMENTARY INFORMATION: In the May 19, 1980 Federal Register

(45 FR 33063) the Environmental Protection Agency promulgated

Phase I of its regulations, pursuant to Subtitle C of the

Resource Conservation and Recovery Act of 1976 (as amended),

to protect human health and the environment from the improper
management of hazardous waste. EPA's Phase I requlations
establish, among other things: the initial identification and
listing of hazardous wastes; the standards applicable to generators
and transporters of hazardous wastes, including a manifest

system; and the "interim status" standards applicable to existing

hazardous waste management facilities before they receive permits.

The May 19 regulations also include provisions under which EPA
can authorize qualified State hazardous waste management programs
to operate in lieu of the Federal program. The regulations
provide for a transitional stage in which qualified State programs
can be granted interim authorization. The interim authorization
program is being implemented in two phases corresponding to
the two stages in which the underlying Federal program will take
effect. In order to qualify for interim authorization,
the State hazardous waste program must, among other things:
(1) have been in existence prior to August 17, 1980, and
(2) be "substantially equivalent" to the Federal program.
A full description of the requirements and procedures for State
interim authorization is included in 40 CFR Part 123 Subpart F,

(45 FR 33479).



The State of has submitted a complete

application to EPA for Phase I interim authorization. Copies
of the State submittal are available for public inspection and
comment as noted above. A public hearing is to be held on the
submittal, unless significant public interest is not expressed,
as also noted above.

CONDUCT OF HEARING

(Note: Where joint hearings are held to satisfy State

as well as Federal hearing requirements, this section should

be reworded to reflect any changes in hearing format and conduct.
See discussion of joint hearings on page 4 of PIG - 8l -2))

The hearing is intended to provide an opportunity for interested
persons to present their views and submit information for consid-
eration by EPA in the decision whether to grant [State] interim
authorization for Phase I of the RCRA program. A panel qﬁ EPA
employees involved in relevant aspects of the decision will be
present to receive the testimony.

The hearing will be informally structured. Individuals providing
oral comments will not be sworn in, nor will formal rules of evidence
apply. Questions may be posed by panel members to persons providing
oral comments; however, no cross-examination by other participants
will bé allowed.

The State will testify first and present a short overview of the
State prégram. Other commenters will then be called in the order

in which their requests were received by EPA. As time allows,

persons who did not sign up in advance but who wish to comment

-4 -



on the State's application for Phase I interim authorization
will also be given an opportunity to testify.

Each organization or individual will be allowed as much time as
possible for oral presentation based on the number of requests
to participate and the time available for the hearing. As a
general rule, in order to ensure maximum participation and
allotment of adequate time for all speakers, participants
should limit the length of their statements to 10 minutes.

The public hearing will be followed, as time permits, by a
question and answer session during which participants may pose
questions to members of the panel.

PREPARATION OF TRANSCRIPTS

A transcript of the comments received at the hearing will be prepared.
To ensure accurate transcriptign, participants should provide

written copies of their statements to the hearing chairperson.
Transcripts will be available from [person and address]

approximately [ ] days after the hearing at a cost of $[ ].

MAJOR ISSUES OF INTEREST TO EPA

In order for a State program to receive interim authorization,

it must be substantially equivalent to the Federal program. EPA

is soliciting comment on all aspects of the substantial equivalence
of the [State] program to the Federal hazardous waste management
program. The Agency is particularly interested in public comment

on the following issues:

-5-



fList specific points where questions exist as to substantial

equivalence.]

Dated: ([date]

[Signature]
Regional Administrator
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MEMORANDUM

SUBJECT: Effect of RCRA Regulations Changes on
Phase I Interim Authorization Approval

FROM: Steffen W. Plehn \A) Pﬂ/g/

Deputy Assistant mirgistrator
for Solid Waste (WH-562)

Y
R. Sarah Compton géz&Agjyghmﬂzg::D
Deputy Assistant Administrator

for Water Enforcement (EN-335)

TO: PIGS Addressees

ISSUE

Can EPA issue Phase I Interim Authorization to a State
program that does not incorporate promulgated revisions to the
Federal regulations of May 19, 198072

DISCUSSION

Questions have arisen as to the status of a State's
application for Phase I Interim Authorization where that
application is based on the Federal regulations promulgated
May 19, 1980, but is submitted subsequent to promulgation of
changes to those Federal regulations.

Specific concern centers around the Part 261 listed wastes.
Oon May 19, 1980, EPA categorized certain hazardous wastes and
specifically listed 85 process wastes and 361 commercial chemical
products as hazardous wastes. At the same time, EPA referenced
"Other Listed Wastes" (Preamble, 40 CFR Part 261, ‘45 FR 33087)
intended for listing as hazardous in June, 1980 and in Fall
1980 (Appendices A and B, respectively). Appendix A lists
25 additional wastes, and Appendix B adds 29 more wastes. By
including Appendices A and B in the May 19, 1980, regulation
EPA tried to ease the burden on the States of having to modify
their regulations in a piecemeal fashion. While there was no
indication that States would have to include these wastes in
their applications for Interim Authorization approval by
November 19, 1980, it was a notice to the States that they most
likely would eventually have to include such wastes.



Clearly the Congress and EPA anticipate the need for periodic
expansion of regulations promulgated under §3001 of RCRA. Thus,
the Regions and States should prepare for revisions and be flexible
enough to include them wherever possible. The Agency also
recognizes that changes to State regulations may entail very
involved procedures, and States may not be able to produce
modifications as quickly as EPA, or they, might desire.

DECISION

EPA will continue to encourage States to incorporate
Federal regulatory revisions as quickly as possible. However,
with the exception of Authorization Plans, all ccmplete applications
for Phase I Interim Authorization submitted prior to May 20, 1981,
will be evaluated against only those Federal regulations which
were promulgated on May 19, 1980. Authorization Plans included in
the States' applications must address Federal regulatory changes
which have been promulgated prior to submission of the ?lan to
EPA for evaluation.
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MEMORANDUM

SUBJECT: "Delisting" of Wastes by Authorized States

FROM: Steffen W. Plehn \;UP
Deputy Assistant mi trator
for Solid Waste (WHH4Y62)

R. Sarah Compton e
Deputy Assistant Admlnlstrator
for Water Enforcement (EN-335)
TO: PIGS Addressees
ISSUE:
Can a State with an authorized hazardous waste management

program be allowed to exempt ("delist") hazardous waste from
individual sites?

DISCUSSION:

EPA has provided certain standards and procedures for
"delisting" waste from a particular generating facility or storage,
treatment, or disposal facility at which a hazardous waste is
generated (see 40 CFR 260.20 and 260.22, 45 FR 33076, and preamble
discussion at 45 FR 33116). Persons seeking such a delisting
action may petition the Administrator of EPA for an amendment to
the Federal regulations which would provide the exemption. 1In the
petition, the person must show that the waste is fundamentally
different than that listed by demonstrating, as appropriate, that the
waste does not:

(1) exhibit the characteristic of ignitability,
corrosivity, reactivity, or toxicity,

(2) meet the criteria for listing the waste as acutely
hazardous (i.e., the oral or dermal LD50 or
inhalation LC50 specified in 40 CFR 261.11(a)(2),
45 FR 33121) and also does not meet the toxicity
criterion,



(3) contain the hazardous constituent of Appendix VIII
of 40 CFR 261 (45 FR 33312) for which it was listed,
or, if the waste does contain those constituents,
show that consideration of other factors argue against
the waste being considered a hazardous waste (see
40 CFR 261.11(a)(3), 45 FR 33121). This decision
is based on consideration of any of approximately ten
factors and is a discretionary one.

When a State program has been found to be substantially
equivalent to the Federal program, it receives interim
authorization to operate in lieu of the Federal program; i.e.,
Federal requirements generally no longer apply, and the "requirement(s)
of this subtitle” which are enforced under section 3008 of the
Act are those of the State program approved under section 3006.
Therefore, action by EPA to delist a waste from a particular
generating facility (or storage, treatment, or disposal facility
which generates hazardous waste) in a State with interim authorization
would not affect the State requirements unless the State took a
similar action.

Some concern exists regarding the potential incompatibility
inherent in allowing one State to delist, whereas another State
may desire not to delist. This problem is not unique to the
issue of delisting, since the latter State program may be viewed
as a "more stringent" one (because it regulates more wastes) and
is acceptable under section 3009 of RCRA. (See the preamble to
40 CFR Part 123, Subparts B and F, 45 FR 33385.)

The question here is whether a State program with interim
authorization can provide a delisting mechanism. 1If so, what shape
and form must that mechanism take if EPA is to authorize the State
program as "substantially equivalent” to the Federal program?

In the regulations under 40 CFR Part 123, EPA is silent on
the issue of State delisting mechanisms. A State without such
a mechanism is not precluded from receiving interim authorization.
The universe of wastes controlled by such a State would be subject
to change only through regulatory or statutory change.

For interim authorization, EPA requires the States to
control a universe of hazardous waste generated, treated,
stored, and disposed of in the State which is nearly identical
to that which would be controlled by the Federal program under
40 CFR Part 261 (see 40 CFR 123.128(a), 45 FR 3348l1). A State can
demonstrate that its program contains a delisting provision which,
nevertheless, leaves the State universe nearly identical to EPA's.
on the other hand, if the State's delisting mechanism lacked explicit



standards and procedures analogous to those included in EPA's
delisting mechanism, it would be difficult for EPA to assure
that the State was providing the proper control of wastes.

It is possible that a State, as a result of its delisting,
may decrease its universe of wastes such that its coverage is no
longer nearly identical to the Federal universe. For example, a
question has arisen as to what would happen if an interim authorized
State abused its discretion in delisting wastes from individual
sites, but EPA, operating the Federal program in one or more
States into which those wastes were imported, refused to delist
the wastes from those sites. This would clearly be a situation
where the State would be subject to withdrawal of EPA's authorization
for failure to exercise control over activities required. to be
regulated (40 CFR 123.136 and 40 CFR 123.14(a)(2)(i)).

DECISION: State programs with delisting mechanisms may receive
interim authorization provided those delisting mechanisms are
substantially equivalent to EPA's. In order to be considered
substantially equivalent, the State must demonstrate that the
delisting methodology is consistent with its methodology for
listing. The Memorandum of Agreement must contain a provision
that the State will keep EPA fully informed of any State delisting
activities and should make clear the possibility of withdrawal

of authorization in the event that, due to delistings, the State's
universe of wastes is no longer nearly identical to EPA's.
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MEMORANDUM

SUBJECT: Used O1l1 Recycling Act of 1980 (P.L. 96-463)

FROM: Steffen W. Plehn QQ!Q

Deputy Assistant Adm strat
for Solid Waste

R. Sarah Compton ’W
Deputy Assistant ministrato
for Water Enforcement

TO: PIGS Addressees

Issue

How will the Used Oil Recycling Act of 1980 (P.L. 96-k63)
affect the Subtitle D State solid waste management plans?

Discussion

On October 15, 1980, the "Used Oil Recycling Act of 1980"
(P.L. 96=-463) was enacted. This Act, which amends the Solid
Waste Disposal Act, includes provisions which:

* Define the terms "used oil;" "recycled oil;"
"Jubricating oil;™ and "re-refined oil."

®* Direct the Federal Trade Commission (FTC) to
remove and prevent any biased labeling require-
ments on re-refined oil.

Provide for the establishment of discretionary
oil recycling programs within the existing State
solid waste management planning process under
Subtitle D of RCRA.

Provide for technical assistance to the States
to address issues regarding oil recycling.
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Require the EPA to develop standards for the
recycling of used oil and to determine whether used
oil is subject to the hazardous waste requirements
under Subtitle C of RCRA.

Require the EPA, in cooperation with the Department
of Energy (DOE), Federal Trade Commission (FTC),

and the Department of Commerce (DOC), to study the
environmental concerns and the collection cyecle of
used oil and to analyze the supply and demand in the
used oll industry. In addition, the comparison of
energy savings associated with the re-refining of oil
and the development of policles at the Federal, State
and local levels to encourage the recycling of used
oil are to be addressed.

Since the passage of the "Used O0il Recycling Act of 1980"
many questions have been raised concerning the impact of this
Act on the Subtitle C and Subtitle D programs. The majority of
these questions have been in regard to the discretionary plan
(Subtitle D) provisions relating to recycled oil. Section 4003(b)
provides that any State plan submitted under Subtitle D may in-
clude, at the State's option, provisions to carry out each of
the following:

"(1) Encouragement to the maximum extent feasible and
consistent with the protection of the public health and
the environment, of the use of recycled oil in all appro-
priate areas of State and local government.

(2) Encouragement of persons contracting with the State
to use recycled oil to the maximum extent feasible, con-
sistent with protection of the public health and the en-
vironment.

(3) 1Informing the public of the uses of recycled oil.

(4) Establishment and implementation of a program (includ-
ing any necessary licensing of persons and including the
use, where appropriate, of manifests) to assure that used
oll is collected, transported, treated, stored, reused

and disposed of, in a manner which does not present a
hazard to the public health or environment."

o Section 4008(f) further provides that the Administrator

may make grants to States, which have a State plan approved

under Section 4007, or which have submitted a State plan

for approval under such section, where such plan includes

the discretionary provisions for recycled oil described above in
Section 4003(b). These grants would be for the purpose of assist-
ing the States in carrying out the discretionary provisions but
could not be used for construction or for the acquisition of land
or equipment.
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Finally, there are authorized to be appropriated $5,000,000
for fiscal year 1982 and $5,000,000 for fiscal year 1983. No
funds are authorized for fiscal year 1981, and funds for fiscal
years 1982 and 1983 have not yet been appropriated.

Decision

To obtain approval under Section 4007, State plans need not
include the discretionary provisions of Section 4003 (v).
However, to be eligible for possible financial assistance in
carryling out the discretionary provisions, the State solid
waste management plan, including the discretionary provisions,
must be approved under Section LOOT, or must have been submitted
for approval.

States considering the submission of a discretionary plan
for recycled oil must do so in accordance with Section 4003(v).
The discretionary provisions must be incorporated into the State
solid waste management plan which is to be developed pursuant to
Section 4002(b). Subpart D of 40 CFR Part 256, "Guidelines for
for Development and Implementation of State Solid Waste Management
Plans" sets forth additional requirements and recommendations for
developing and implementing resource conservation and recovery
programs. The deadline for submission of State plans for approval
under Section 4007 is January 31, 198l. States may subsequently
amend their plans to include these discretionary provisions (See
Lo CFR 256.03).

Should funds be appropriated for such grants in fiscal year 1982
or fiscal year 1983, States meeting the eligibility requirements may
apply for financial assistance to carry out the discretionary provisions.
We intend to address this program in the "Guidance for the Develop-
ment of State Work Programs for Fiscal Year 1982 under the Resource Con-
servation and Recovery Act (RCRA)."

Further questions should be directed to: Mr. James Michael
(WH-563), State Programs Branch, State Programs and Resource Re=-
covery Division, Office of Solid Waste; telephone (202) T55-91k45.
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The purpose of this Program Implementation Guidance memorandum
is to indicate whether a State must have statutory and regulatory
authority for hazardous waste management over Federal agencies in
order to qualify for Interim Authorization, pursuant to 40 CFR
123 Subpart F.

II. Definition of a Federal agency

FPederal agency is defined in RCRA $1004 (4) and in 40 CFR
260.10(a)(22). Frederal agency means "any department, agency, or
other instrumentality of the Federal Government, any independent
agency or establishment of the Federal Government including any
Government Corporation, and the Government Printing Office".

As used in this memorandum, "Federal facilities" are any facilities
owned or operated by any "Federal agency". ;

III. What Federal requirements exist over Federal agencies?

Subtitle F of RCRA establishes Federal responsibilities for
solid and hazardous waste management. RCRA §6001 states that each
Federal agency shall be subject to, and comply with, the same sub-
stantive and procedural requirements for hazardous waste management
that are imposed on other persons by Federal, State, and local
govermments, when that Federal agency is engaged in activities
which result, or which may result, in the disposal or management
of solid or hazardous waste.

Executive Order 12088 directs Executive agencies to comply
with the Solid Waste Disposal Act, as amended by RCRA (42 U.s.C.
6901 et seq). Section 1-302 directs the EPA Administrator or his
agent to conduct inspections, as necessary, to monitor compliance
by Executive agencies. Section 1-601 establishes that the Admini-
strator or an appropriate State agency can notify an Executive
agency of its violation of an applicable pollution control standard,
and approve a compliance plan and schedule. This procedure is in
addition to the other applicable statutory enforcement procedures
and sanctions.

IV. What controls must States have over Federal agencies to qualify
for Interim Authorization?

A. Universe of Wastes

The Federal regulation at 40 CFR 123.128(a) requires that a
State program control a universe of hazardous waste generated,
treated, stored, and disposed of in the State which is nearly
identical to that which would be controlled by the Federal program
under 40 CFR Part 26l1. The "nearly identical" test is discussed
in the RCRA State Interim Authorization Guidance Manual (EPA,
1980, pp. 3.1-1,2), The test for substantial equivalence is based
on the generic nature of the waste, not on the nature of cwnership
(e.g. Federal) of the generating facility or the waste.



B. Generators, Transporters and Facilities

State regulate generators in a manner substantially equivalen+ to

the procedural and substantive requirements of 40 CFR 262. Parallel
requirements for State programs concerning transporters of hazardous
waste are established in 40 CFR 123.128(c). The Federal regulation

with such standards. 40 CFR Part 123, Subpart F indicates that
States are to exercise regulatory control over all generators,
transporters, and owners/operators of facilities managing hazardous
wastes, )

C. State Controls

There is no provision in 40 CFR Part 123, Subpart F that
States may exempt from their regulated community those wastes or
waste management activities involving Federal agencies. Consequently,
in order to be substantially equivalent to the Federal program, a
State program must exercise authority over Federal agencies involved
in hazardous waste management.

DECISION

For purposes of interim authorization, a State must
demonstrate, through its Attorney General's Statement and
Program Description, that it controls Federal agencies in
the manner required by 40 CFR §123.128.

When State law and regulations explicity include Federal
agencies in the State's regulated community, the issue is
not in controversy, and the Attorney General's demonstration
would ‘be straightforward. This would be the case where a State's
definition of "person® (i.e., those who are subject to the
regulatory requirements for hazardous waste management established
in the state Program) explicitly includes Federal agencies.

When Federal agencies are not explicitly included in (or
excluded from) the State's regulated community (i.e., state

are regulated), the Attorney General's Statement must explain

the basis for the state's assertion of jurisdiction over them,

This explanation must be based on the State's overall statutory

and regulatory framework. The State Attorney General can cite

RCRA §6001 and Executive Order 12088 to demonstrate Congressional
and Executive intent that Federal agencies comply with State

Program requirements. However, these citations do not independently
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provide the State with jurisdiction over Federal agencies.

In addition, when Federal agencies are
in the regulateqd community, the State must
its Program Description that
in the manner des

not explicity included
also indicate in

it will regulate Federal agencies
cribed by 40 CFR §123.128.

In defining their r

egulated cammunity,
encouraged to explicitly inecl

to qualify for final authoriz

States should be

ude Federal agencies, in order
ation.

Attachment - Executive Order 12088
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Title 3—The President

. Executive Order 12088 October 13, 1978
Federal Complionce With Pollution Control Stendards

By the authority vested in me as President by the Constitution and
statutes of the United States of America, including Section 22 of the Toxic
Substances Control Act (15 US.C. 2621), Section 313 of the Federal Water
Pollution” Control Act, as amended (33 U.S.C. 1323), Section 1447 of the
Public Health Service Act, as amended by the Safe Drinking Water Act (42
US.C. 300j-6), Section 118 of the Clean Air Act, as amended (42 U.S.C.
7418(b)), Section 4 of the Noise Control Act of 1972 (42 U.S.C. 4903),
Section 6001 of the Solid Waste Disposal Act, as amended (42 U.S.C. 6961),
and Section 301 of Tide 3 of the United States Code, and to ensure Federal
compliance with applicable pollution control standards, it is hereby ordered as
follows: ! ' .

1-1. Applicability of Pollution Control Siandards.

1-101. The head of each Executive agency is responsible for ensuring that
all mecessary actions are wken for the prevention, control, and abatement of
environmental pollution with respect to Federal facilities and activities under
the control of the agency.

1-102. The head of each Executive agency is responsible for compliance
with applicable pollution control standards, including those established pursu-
ant to, but not limited (o, the following:

. (a) Toxic Substarces Control Act (15 U.S.C. 2601 ef seq.).

(b) Federal Water Pollution Control Act, as amended (33 U.S.C. 1251 «
seq.). )

» (c) Public Health Service Act, as amended by the Safe Drinking Water Act
(42 US.C. 300f et seq.). :

(d) Clean Air Act, as amended (42 U.S.C. 7401 ef seg.).

(e) Noise Control Act of 1972 (42 U.S.C. 4901 ¢ seq.).

() Solid Waste Disposal Act, as amended (42 U.S.C. 6901 o seq.).

(g) Radiation guidance pursuant to Section 274(h) of the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2021(h); see aiso, the Radiation Protec-
Yon Guidance to Federal Agendies for Diagnostic X Rays approved by the
President on January 26, 1978 and published at page 4377 of the Feperar
RECISTER on February 1, 1978).

(h) Marine Protection, Research, and Sanctuaries Act of 1972, as amended
(33 US.C. 1401, 1402, 1411-1421, 1441-1444 and 16 U.S.C. 1431-1434).

() Federal Insectidde, Fungicide, and Rodenticide Act, as amended (7
US.C. 136 ef seq.). . ’

1-108. “Applicable pollution control standards” means the same substan-
tive, procedural, and other requirements that would apply to a private person.

1-2. Agency Coordinetion,

1-201. Each Executive agency shall cooperate with the Administrator of .

the Environmental Protection Agency, hereinafter referred 1o as the Adminis- .
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THE PRESIDENT

trator. and State, interstate, and local agencies in the prevention, control, and
abatement of cnvironmental pollution.

1-202. Each Exccutive agency shali consult with the Administrator and
with Stwate, interstate, and local agencies concerning the best techniques and
methods available for the prevention, control, and abatement of cnvironmen-
tal pollution.

1-3. Technical Advice and Oversight.

1-301. The Administrator shall provide technical advice and assistance (o
Exccutive agencies in order to ensure their cost effective and timely compli-
ance with applicable pollution control standards.

1-302. The administrator shail conduct such reviews and inspections as
may be neccssary to monitor compliance with applicable polluton control
standards by Federal faalities and activities. -

1-4. Pollution Control Plan,

1-401. Fach Executive agency shall submit to the Director of the Office of
Management and Budget, through the Administrator, 2n annual plan for the
control of cnvironmental pollution. The plan shall provide for any necessary
improvement in the design, construction, managememnt, operation, and mainte-
nance of Federal facilities and activities, and shall include annual cost esti-
mates. The Administrator shall establish guidelines for developing such plans.

- 1-402. In preparing its plan, each Executive agency shall ensure that the
plan provides for compliance with all applicable pollution control standuards.

1—403. The plan shall be submitted in accordance with any other instruc-
tions that the Dircctor of the Office .of Management and Budget may issue.

1-5. Funding,

1-501. The head of each Exccutive agency shall ensure that sufficient
funds for compliance with applicable pollution control standards are requested
in the agency budget.

1-502. The head of cach Executive agency shall ensure that funds appro-
priated and apportioned for the prevention, control and abatement of environ-
mental pollution arc not used for any other purpose unless permitted by law
and spcdifically approved by the Office of Management and Budget.

1-6. Compliance With Pollution Controls.

1-G01. Whenever the Administrator or the appropriate State, interstate,
or local agency notifics an Executive agency that it is in violaton of an
applicable pollution control standard (sce Section 1-102 of this Order), the
Executive agency shall promptly consult with the notifying agency and provide
for its approval a plan to achieve and maintain compliance with the applicable
pollution control standard. This plan shall include an implementativn sched-
ule for coming into compliance as soon as practicable. oo,

1-602. The Administrator shall make every cffort to resolve conflicts
regarding such violation. between Executive agencies and, on request of any
party, such conflicts between an Executive agency and a State, interstate, or a
local agency. If the Administrator cannot resolve a conflict, the Administrator
shall request the Dircctor of the Office of Management and Budget to resolve
the conflict.

1-603. The Director of the Office of Management and Budget shall
consider unresolved conflicts at the request of the Administrator. The Director
shall scek the Adnunistrator's technological judgment and determination with
regard to the applicabulity of statutes and regulacions.
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THE PRESIDENT

1-604. These conflict resolution procedures are in addition to, not in licu
of, other procedures, including.sanctions, for the enforcement of applicable
pollution control standards.

1-605. Except as expressly provided by a Presidential cxemption under
this Order, nothing in this Order, nor any action or inaction under this Order,
shall be construed to revise or modifly any applicable pollution control
standard.

1-7. Limitation on Exemplions.

1-701. Exemptions from applicable pollution control standards may only
be granted under statutes cited in Section 1-102(a) through 1-102(f) if the
President makes the required appropriate statutory determination: that such
exemption is necessary (a) in the interest of national sccurity, or (b) in the
paramount interest of the United States.

1-702. The head of an Executive agency may, from time to time, recom-
mend to the President through the Director of the Office of Management and
Budget, that an activity or facility, or uses thereof, be exempt from an applica-
ble pollution control standard.

1-703. The Administrator shall advise the President, through the Director
of the Office of Management and Budget, whether he agrees or disagrecs with
a recommendation for exemption and his reasons therefor.

1-704. The Director of the Office of \(anagemcm and Budgct must
advise the President within sixty days of receipt of the Administrator’s views.

1=8. General Provisions.

1-801. The head of each Executive agency that is responsible for the '

construcson or operation of Federal facilities outside the United States shall
ensure that such construction or operation complies with the environmental
_pollution control standards of general applicability in the host country or
jurisdiction.

1-802. Executive Order No. 11752 of December 17, 1973, is revoked.

— (ZA

. OFR Doe. 78-29406 Filed 10-13-78; 3:40 pm)

Tue Wurre House,
October 13, 1978.

Eorroruar Notz: The President’s statement of Oct. 13, 1978, on signing Executive Order
12088 and his memorandum for the heads of departments and agenaes, dated Oct. 13, 1978, on
Federal compliance with pollution control standards are pnnted in the Weckly Compilation of
Presidential Documents (vol. 14, no. 41).
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SUBJECT: Final Determinations on State Applications for
Interim Authorization: Action Memorandum and

Federal Register Nott;z
7 %
FROM: [ terten W. Plehn’A%zy
! Deputy Assistant Administrator
for Solid Waste (W§-562)

R. Sarah Compton
Deputy Assistant
for Water Enforcement (ENZ335)

TO: PIGS Addressds

What subjects should be addressed in the Action Memorandum and
Federal Register notice of final determination on State applications
for interim authorization? What is the process for development,
review and dissemination of these documents?

DISCUSSION

The basic requirements and procedures for final decision-making
on State applications for interim authorization are listed in 4LO CFR
123.135(b), EPA Delegation 8-7 (as amended), and pages 1.2-8 and
1.2-9 of the RCRA State Interim Authorization Guidance Manual. This
guidance memorandum presents these requirements and provides ad-
ditional information on this subject, including examples of the
Federal Register notice and Action Memorandum.

4O CPFR 123.135(b) provides that:

"Within 90 days of the notice in the Federal Register required
by paragraph (a)(l) of this section, the Administrator shall
make a final determination whether or not to approve the State's
program taking into account any comments submitted. The Admin-
istrator will give notice of this final determination in the
Federal Register and in accordance with §123.39(a)(1). The no-
tification shall include a concise statement of the reasons for
this determination, and a response to significant comments re-
ceived."

EPA Delegation 8-7, as amended, delegates this decision-making
authority to the Regional Administrapor. It also provides that:

"Before issuing, denying or withdrawing interim or final au-
thorization for a State hazardous waste program under Section
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The EPA Federal Register office will add appropriate log and
billing numbers and transmit the notice for publication. Generally,
this office can review and transmit the notice within a day after
receipt. The notice should be published within an additional three
working days. If you need information or expedited treatment, call
Carolyn Ward at FTS 287-0778.

In addition to the Federal ngistér notice, the final
determination must be announced in accordance with LO CFR
123.39(a)(1). This section requires that a notice be:

" ..circulated in a manner calculated to attract the
attention of interested persons including: (i) publi-
cation in enough of the largest newspapers in the State
to attract statewide attention; and (ii) mailing to
persons on the State agency mailing 1list and to any other
persons whom the Agency has reason to belleve are
interested.”

Finally, we wish to call attention to the requirement in 40

CFR 123.135(b) that the final determination be made within 90 days
of the initial Federal Register notice of public comment. We will
define "final determination” as the date on which the Federal Reg-
ister notice of final determination is signed by the RA following
the completion of the HQ concurrence process. The preparation,
review and final approval of the Action Memorandum and Federal
Register notice must be accomplished within this 90 day period.

Attachment



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
DATE October 30, 1980 \ C

susJECT Phase I Interim Authorization of Arkansas' Hazardous

Waste Managﬁggnt Program -- ACTION MEMORANDUM
;istu~G Rvyr O
FROM-  Adlene Harrison

Regional Administrator

TO  Eckhardt C. Beck
Assistant Administrator for
Water and Waste Management (WH-563)

Michele Beigel Corash
General Counsel (A-130)

Jeffrey G. Miller
Acting Assistant Administrator
for Enforcement (EN-329)

ISSUE

In the attached Federal Register notice, I grant Phase I interim
authorization of the State of Arkansas' hazardous waste management
program according to section 3006 of the Resource Conservation and
Recovery Act of 1976 (RCRA) and 40 CFR Part 123. Your concurrence
is required before we can publish the notice in the Federal Register.

DISCUSSION

The State of Arkansas submitted its draft application for Phase I
interim authorization on July 30, 1980. In our comments to the State,
we identified four major problem areas, namely (1) deficiencies re-
garding the right of citizens to intervene in enforcement actions; (2)
restrictions on availability to EPA of State program information with-
out restriction; (3) lack of detail in the Authorization Plan; and (4)
limitations in the Memorandum of Agreement concerning EPA's oversight
responsibilities.

The State submitted its final application on September 11, 1980. The
application remedied most problems in the first area. However, EPA
desired additional assurances that departmental policy on public partici-
_pation in enforcement actions would be endorsed by the Commission on
Pollution Control and Ecology. Therefore, on September 26, 1980, the
Commission adopted a resolution endorsing the Federal requirements for
public participation in enforcement actions.

In a letter dated September 29, 1980, the attorney authorized to sign
the Attorney General's statement stated that "upon request from the EPA,
any information obtained or used by this Department in the administra-
tion of the RCRA program may be made available to EPA upon its request
without any restrictions except those which are placed upon the EPA by
any applicable laws or regulations." This letter clarified all stated
reservations to possible restrictions on EPA's access to State program
information.

EPA Form 13204 (Rev. 3:76)



The Authorization Plan submitted with the final application specifies
with sufficient detail the actions the State will take to seek and
obtain Phase Il Interim Authorization and Final Authorization.

The Memorandum of Agreement was also revised to include EPA's comments.
In addition, the State submitted additional information about the
Arkansas Transportation Commission's portion of the State hazardous
waste program, including an elaboration of the Commission's respon-
sibilities, enforcement authority, and coordination procedures.

EPA gave the public sufficient time to comment on the State's applica-
tion. Ue held a public hearing on October 20, 1980. We alsoc held open
the public comment period until Qctober 27, 1980. The three comments
we received were presented at the public hearing.

An industry representative requested that the procedures for handling
confidential information be revised so that EPA would request such
information directly from the firm. The commenter was concerned that
adequate protection of such information be provided.

In our opinion confidential information will be adequately protected by
the procedures set forth in 40 CFR Part 2. As discussed in the Attorney
General's statement, there is adequate protection for information
transmitted between EPA and the State through procedures that allow
claims of confidentiality to be asserted and evaluated when such
transfer of information occurs. Any information for which confi-
dentiality is requested must be treated as such by both the State and
EPA once a claim of confidentiality has been reviewed and its validity
has been accepted. .

The second commenter remarked that there were no guidelines or specifi-
cations for equipment to be used by transporters of hazardous wastes.
The standards for transporters can be found in 40 CFR Part 263.
Packaging requirements may also be found in 40 CFR Part 262.

The other comment related to whether the State would have an adequate
well-trained staff and proper funding to operate the program. We have
concluded in accordance with national guidelines on state resources that
the State currently has adequate resources to operate Phase I of the
program. The Department of Pollution Control and Ecology has submitted
a budget to the State Legislature that should provide adequate resources
to meet EPA's requirements for Phase I[I- Interim Authorization. This
?udget request, of course, is subject to approval by the State Legis~
ature.

RECOMMENDATION

In your memorandum of October 6, 1980, you expected "to concur in
granting authorization to this program" realizing, of course, that "a
final determination to approve the State program cannot be made until
comments submitted by the public have been taken into account". [
therefore recommend that you concur in my action and publish the
attached notice in the Federal Register.

Attachment



___Concur " Eckhardt C. Beck “Date
Assistant Administrator

—Non-concur for Water and Waste Management

___Concur MicheTe Beigel Corash Date
General Counsel

—Non-concur

__ Concur Jeffrey G. Miller Date

Acting Assistant Administrator
Non-concur for Enforcement



ENVIRONMENTAL PROTECTION AGENCY

40 CFR Part 123

Arkansas: Interim Authorization, Phase I, Hazardous Waste

Management Program

AGENCY: Envirommental Protection Agency, Region 6

ACTION: Approval of State program

SUMMARY: The purpose of this notice is to grant Phase I interim
authorfization to the State of Arkansas for its hazardous waste manage-

ment program.

In the May 19, 1980, Federal Register (45 FR 33063), the Environmental

Protection Agency (EPA) promulgated regulations, pursuant to Subtitle C of
the Resource Conservation and Recovery Act of 1976 (RCRA), to protect human
health and the enviromment from the improper management of hazardous
wastes. Included in these regulations, which become effective 6§ months
after promulgation, were provisions for a transitional stage in which
states could be granted interim program authorization. The interim
authorization program will be implemented in two phases corresponding to

the two stages in which an underlying Federal program will take effect.



On September 11, 1980, the State of Arkansas applied to EPA for Phase I
interim authorization of its hazardous waste management program. On

September 18, 1980, EPA issued in the Federal Register (45 FR 62170) a

notice of the public comment period on the State's applcation. All
comments received during this period have been noted and considered, as

discussed below.

The State of Arkansas is hereby granted interim authorization to operate
the RCRA-Subfitle c hazardaus waste management program in accordance
with section 3006 (c) of RCRA and implementing regulations found in 40
CFR 123 Subpart F.

EFFECTIVE DATE: November 19, 1980

FOR FURTHER INFORMATION CONTACT: Thomas D. Clark, Selid Waste Branch,
U.S. EPA, Region 6, 1201 Elm Street, Dallas, Texas 75270 (214) 767-
2645.

SUPPLEMENTARY INFORMATION: The State of Arkansas submitted its draft
application for Phase I interim authorization on July 30, 1980. After
reviewing the document, EPA identified four areas of major concern,.
namely: (1) deficiencies regarding the right of citizens to intervene in
enforcement actions; (2) restrictions on availability to EPA of State
program information without restriction; (3) lack of detail in the
Authorization Plan; and (4) deficiencies in the Memorandum of Agreement

between EPA and the State.



On September 11, 1980, the State of Arkansas submitted its final appli-
cation for Phase I Interim Authorization. Because the application did
not adequately address the first two areas, the State submitted supple-

mental information that satisfied EPA's concerns.

On September 26, 1980, the Arkansas Commission on Pollution Control and
Ecology adopted a resolution endorsing the Federal requirements for

public participation in enforcement actions.

In_ﬁ Tetter dated September 29, 1980, the attorney authorized to sign
the Attorney General's statement stated that "upon request from the EPA,
any information obtained or used by this Department in the adminis-
tration of the RCRA program may be available to EPA upon its request
without any restrictions except those which are placed upon the EPA by -
any application laws or regulations.” This letter clarified all stated
reservations to possible restrictions on EPA's access to State program

information..

The Authorization Plan submitted with the final application specifies
with sufficient detail the actions the State will take to seek and

obtain Phase II Interim Authorization and Final Authorization.

EPA's comments were satisfied in the Memorandum of Agreement submitted
with the final application. In addition, the State submitted additional
information about the Arkansas:Transportation Commission's portion of
the State hazardous waste program, including an elaboration of the
Commission's responsibilities, enforcement authority, and coordination

procedures.



~(’ ; As noticed in the Federal Register on

September 18, 1980 (45 FR 62170), EPA gave the public until October 27,
1980, to comment on the State's application. EPA also held a public
hearing in Little Rock, Arkansas, on October 20, 1980. The only

comments received were presented at the public hearing.

An industry representative requested that the procedures for handling
confidential information be revised so that EPA would request such
information directly from the firm. The commenter was concerned that

adequate protection of such information be provided.

EPA believes that confidential information will be adequately protected
by the procedures set forth in 40 CFR Part 2. As discussed in the
Attorney General's statement, there is adequate protection for infor-
mation transmitted between EPA and the State through procedures that
allow claims of confidentiality to be asserted and evaluated when such
transfer of information occurs. Any information for which confiden-
tiality is requested must be treated as such by both the State and EPA
once the claim of confidentiality has been reviewed and its validity has

been accepted.

The other comment related to whether the State would have an adequate
well-trained staff and proper funding to operate the program. EPA
believes the State has adequate resources to operate Phase I of the
program under interim authorization. The Department of Pollution

Control and Ecology has submitted a budget to the State Legislature



that should provide adequate resources to meet EPA's requirements
for Phase II Interim Authorization. This budget request, of course,

is subject to approval by the State Legislature.

Dated: November 10, 1980

(:Ei‘ébwa;]éxva-r4—°df’—"
Adlene Harrison

Regional Administrator
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3006 of RCRA, the Regional Administrator must obtain the con-
currences of the Assistant Administrator for Water and Waste
Management, the Assistant Administrator for Enforcement and
the General Counsel. If these Headquarters offices do not
respond in writing within ten working days from receipt of
the action memorandum and draft Federal Register notice, the
RA may assume these offices' concurrence.”

The RCRA State Interim Authorization Guidance Manual provides
a discussion of the Action Memorandum preparation and review process:

"After the Headquarters Reviewv Team comments on the responses

to the public comments, an Action Memorandum for the Regional
Administrator will be prepared by the State Delegation Coordina-
tor and the Regional Counsel. This Action Memorandum should con-
tain a specific recommendation with respect to the approval of
the application.

The Action Memorandum should highlight specific gquestions or pro-
blem areas and provide some insight into key agreements reached
during the drafting stage. The Action Memorandum should provide
space for Headquarters and Regional Office concurrence sign-offs.
An additional item to be included in the package which goes to
the Regional Administrator is a Federal Register Official Notice
of the Approval.

It is important that the Action Memorandum represent the
recommendations of the Regional Workgroup members and the Head-
quarters Review Team in order to expedite the concurrence sign-
off process..

Each Regional Workgroup member and Headquarters Review Team mem-
ber has the responsibility of briefing his/her respective Div-
ision Director or Office Director on the final recommendation

in advance of the transmittal of the Action Memorandum to ensure
that there will not be any unnecessary delays in the concurrence
process. Coordination of the concurrence sign-off in Washington
remains with the Headquarters Review Team Leader and the State
Delegation Coordinator in the Region.

In the event the concurring offices cannot agree on the
final determination, it is the Regional Administrator's
responsibility to resolve the problem with the Administrator."”

Several questions have been raised concerning implementa-
tion ©f these requirements, such as: What information should be
in the Action Memorandum? How should the Federal Register notice
be worded? Who sends the Action Memorandum and who receives 1t?
How are HQ officials involved in the review and concurrence process?
The remainder of this memorandum provides answers to these questions.




DECISION

The Action Memorandum should contain the following items
noted in the Manual:

* Highlights of specific questions or problem areas,
raised in EPA review or significant public comments;

Discussion of key agreements reached during the
drafting of the State's application (e.g., how the
State responded to EPA comments);

A specific recommendation with respect to approval
of the application; and

Spaces for the concurrences of the Assistant
Administrators and General Counsel and for the
signature of the RA.

A draft Federal Register notice of final determination on the
application should be attached to the Action Memorandum. The Fed-
eral Register notice must contain a concise statement of the reasons
for the Agency's determination on the State application and concise
responses to significant comments received from the public. The
discussion of reasons for the decision should indicate that the
State does or does not satisfy the 40 CFR 123 Subpart F require-
ments for Phase I of interim authorization. The response to public
commentas should especially note any comments received in regard to
"MajJor Issues of Interest to EPA" listed in the earlier Federal
Register notice of public comment and public hearing. The effective
date of the authorization can be the date of the notice's publica-
tion or a later date and should be specified in the Federal Register
notice. The notice should be double-spaced, as required by Federal

Register procedures.

Attached are copies of the Action Memorandum and
Federal Register notice on Arkansas' complete application.
These documents provide an example of how to cover the topics
discussed in this memorandum. It should be noted, however,
that the Arkansas application and public hearing were relatively
non-controversial. In States where a larger number of critical
issues have been raised or where the authorization decision is
less straightforward, it may be necessary to expand the discussion
of specific questions, comments, and agreements reached during
earlier stages of the process. (We wish to thank Region VI
for the competent preparation of the Arkansas documents.)

As the Guidance Manual indicates, the State Delegation
Coordinator and Regional Counsel should prepare the Action
Memorandum package. These papers should reflect the recommen-
dations of both the Regional Workgroup and Headquarters Review
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Team 1f possible. Such a consensus will expedite the concurrence pro-
cess. The package should receive the concurrences of the Regional
Workgroup on the yellow file copy before being transmitted to the

RA.

We suggest that the Action Memorandum be addressed from
the RA to the two Assistant Administrators and the General Counsel,
since the concurrences of these HQ offices are being solicited. After
the RA has reviewed and signed the Memorandum, it should be transmitted
along with the draft Federal Register notice to the HQ Review Teanm
Leader. This person will provide copies to the two Assistant Admini-
strators, the General Counsel and HQ Review Team members on the day
the package 1is received. The 10-day HQ review period will take
Place concurrently in all three offices. Because of the bdbrevity of
the review period, HQ offices should promptly identify any remain-
ing major problems and immediately raise them with their AA/GC and
Regional counterparts. This will expedite attempts to resolve the
problem and develop approaches agreeable to all parties. The HQ
Review Team Leader will collect the three HQ offices' responses
and return them to the Region.

If any of the HQ offices do not respond within the 10 working days,
the RA may assume the office's concurrence with the Region's recommen-
dation. (The HQ Review Team Leader will magnafax HQ responses to the
RA if necessary to meet the 1l0-day deadline.) If one or more of
the HQ offices nonconcurs with the recommendation, and no resolution
can be reached, it is the RA's responsibility to resolve the problem
with the Administrator. It is our hope, however, that through the
review process discussed above, disagreements can bde resolved and for-
mal non-concurrences and appeals to the Administrator can be avoided
in most cases.

After obtaining HQ concurrences, the Region's State Delegation
Coordinator should send an original signed Federal Register
notize and four copies to:

Federal Register Office (PM-223)
U.S. Environmental Protection Agency
401 M Street S.W.

Washington, D.C. 20460

Attention: Carolyn Ward

A copy of the signed Federal Register notice should be sent
at the same time to the HQ Review Team Leader.
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MEMORANDUM

SUBJECT: Program Implementation Guidance On Issuance of
Provisional EPA Identification Numbers

n
FROM: Steffen W. Plehn STV o~ \UU Fﬂ/

Deputy Assistant rfistrator
for Solid waste (wn-b 2)

R. Sarah Compton MA/,\

Deputy Assistant Administrater
for Water Enforcement (EN=335)

-

TO: PIGS Addressees
and Regional Notification Contacts

Issue:

Should the Agency establish a new procedure to facilitate
rapid issuance of EPA identification numbers to generators or
transporters during spills or other unanticipated events?

Discussion:

The f£inal RCRA Subtitle C regulations effective November 19,
1980 include requirements for hazardous waste generators and
-transporters to obtain EPA identification numbers. Generators and
transporters who did not obtain an EPA identification number
during the notification period may obtain one by applying on
EPA Form 8700-12. Concern has been expressed by some EPA
Regional Offices and some members of the regulated community
that the regulations do not provide for rapid issuance of
identification numbers during spills and other unanticipated
incidents where a person may become a hazardous waste generator
or transporter. The following scenario illustrates this
type of situation.

A spill of gasoline, which met the ignitable characteristic
of hazardous waste, occurred at a gasoline f£illing station.
The station did not have an EPA identification number. Once
the spilled material was contained in barrels, the station
operator judged that keeping the barrels on-site for several
weeks while waiting for an identification number could be



dangerous. The transporters he contacted would not pick up
the waste to take it to a facility unless the station operator
produced a manifest bearing the generator's identification number.
The operator called his EPA Regional Office to obtain a

number but was told that the regulations do not provide for
their issuance over the phone, and that application would
have to be made on Form 8700-12. Obviously, that solution

was unworkable, for it prevented timely and safe handling of
the waste. Later that day it was resolved that the Regional
Office would issue a special identification number over the
phone to the operator, thus enabling him to have the waste
transferred to another location without delay. This is one
of several examples brought to our attention, indicating a
need for rapid identification number issuance.

In response to this need, the Agency will publish a
Notice in the Federal Register as soon as possible announcing
that EPA Regional Offices may in certain instances and at
their discretion issue provisional EPA identification numbers.
The Regional Notification Contacts will be listed as contact
points. I urge those individuals to plan for implementation
of this new procedure.

At this time, we have identified a general set of circumstances
where issuance of a provisional identification number would be
appropriate. As the hazardous waste program matures, other
applications will probably become apparent. Officials may waive
the EPA identification number requirements for generators
and transporters engaged in immediate hazardous waste removal
following a discharge incident. (See 40 CFR 263.30(b) and
EPA Headquarters guidance memo to Regional Offices on emergency
response, 11/19/80.) For a variety of reasons a waiver may
not be authorized, or if a waiver is authorized, the generator
or transporter may still identify a practical need for obtaining
an identification number before transporting the waste. In
such a case, an oral or written provisional identification number
may be issued by a Regional Office.

Decision:

Regional Office persann be prepared to issue

provisional numbers on & 7-day, 24~hour basiss Preparations

should also be made to issué rre—numbere—erally either over
the phone or in person, as well as in writing.

Recommended procedures for issuing a provisional identi-
fication number are as follows:

a) Ascertain the need for a provisional number from the
applicant.

b) If a decision is made to issue the number, collect
as much of the information required for Form 8700~-12
as possible.



c) Issue the number. We suggest this be done by using

identification number format, would have the two
letter state abbreviation, followed by the letter “P"
for "Provisional®, followed by a serially increasing
nine digit code for sach subsequent number issued,
@.Ge. *YAP000000428." (These numbers will not be
part of the Dun and Bradstreet system and will not
be entered into the national computer data base.)

4) Explain what conditions, if any, apply to the use or
duration of the number. Inform the applicant of
requirements for submission of completed Form 8700-12
within 10 days of receipt of a blank form from EPA.

A final identification number may then be issued.

e) Document all proceedings and follow through as appropriate.

We intend that the provisional jdentification number be
a practical alternative in situations where the standard
procedure for issuing EPA jdentification numbers would be
unreasonably time-consuming. A regulation change is not
necessary in order to implement this procedure, however,
future amendments to the generator and transporter regulations
will clarify and discuss other requirements which may apply to
persons who receive provisional numbers. The establishment
of this procedure is part of a larger affort by the Agency
to address the application of the Subtitle C regulations to
hazardous waste discharges and other circumstances requiring
rapid response. Your comments and suggestions are welcone.
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MEMORANDUM

SUBJECT: Effect of EPA's Memorandum of Understanding with the
Department of Transportation on Activities in States
with Cooperative rangements

FROM: Steffen W. Plehn \,U f QZQ-"
Deputy Assistant Admipistrato
for Solid Waste (WH+562)
R. Sarah Compton W
Deputy Assistant inistrator

.-for Water Enforcement (EN-335)

TO: EIG's.Addfessees

ISSUE:
How does EPA's Memorandum of Understanding (MOU) with the-

Department of Transportation (DOT) affect activities conducted
by States with Cooperative Arrange@ents?

DISCUSSION:

The EPA-DOT Memorandum of Understanding (45 FR 51645, see
_.attachment) on hazardous wastes transportation enforcement was
signed on June 24, 1980. The purpose of the MOU is to clarify
the responsibilities each Agency has in enforcing regulations
concerning hazardous waste transportation. The MOU, in essence,
assigns to DOT the primary enforcement responsibility regarding
transporters. of hazardous waste and assigns to EPA the primary
enforcement responsibility regarding generators and TSD facilities.
It also calls for the exchange of information between the Agencies
and cooperation in inspecting and bringing enforcement actions
against violators of regulations under both RCRA and the
Hazardous Materials Transportation Act (EMTA).



The EPA-DOT MOU was executed by and operates solely
between the two Federal agencies. Authorization, pursuant
to §3006 of RCRA, of State programs does not bring the States
within the purview of the MOU. EPA encourages authorized States
to execute similar agreements with either the U.S. DOT or their
State DOT counterparts to enable them to obtain maximum use of
available resources and expertise. . .

~

The responsibilities and conditions of the EPA-DOT MOU must
be considered where States are conducting inspections and other
enforcement activities '"nder Cooperative Arrangements with EPA.
If the Cooperative Arre . ment calls for State personnel to
inspect transporters under the State's authority, as a matter
of policy such activity falls under the auspices of the EPA-DOT
MOU, and the U.S. DOT should be notified. Where State personnel
are acting as representatives of EPA under §3007 of RCRA, the
inspections clearly fall within the jurisdiction of the EPA-DOT
MOU and the U.S. DOT must be notified. The EPA Regional Office
or the State should be able to provide the U.S. DOT Regional
Office with information on the extent of the anticipated inspec—
tion program, the targeted areas, and the results: of completed
inspections where violations of the HMTA are detected. EPA
and/or the State can expect similar information from DOT.

DECISION=:

In preparing the Cooperative Arrangement where the State is
performing inspections of hazardous waste transporters, either
the EPA Regional Office or the State must inform the appropriate
U.S. DOT Regional Office of such Arrangement. Under the EPA-DOT
MOU, the EPA Regional Office remains obliged to notify DOT.
HBowever, &s part of the Cooperative Arrangement, the State may .
ful£ill this oblxgation. - - )

- To address the responszbilxtles assigned in the MOU, EPA
Headquarters is preparing an Implementation Plan. This Plan will
describe exact procedures EPA and DOT will use in carrying out
the MOU. In the near future, we will transmit a draft of the
plan to the Regional Offices for review and comment.

Attachment: EPA-DOT MOU
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- waster programs are eacouraged to

(FREISSE-8T: "o 39T 2 1y © e r s
Enforcement of Standards Apgplicabi
to Shippers and Transporters of.
Hazardous Waste; Memarandum ot
Undersstanding Between the
Departuent ot Transpartation and the
U.S. Environmental PratectiSa Agency

Pursuant to the Hazardous Materials
* Transportadon Act (FBMTAR W USLC -
1801-1812. the Secratary of
Transportation prommigated reguladons: .
governing the transpart of hazardgus
wastes and hazardocs substances. 4SFR-
»+353 (May 22 1930} Pursuant to the
suree Conservation and Recovery-
{RCRA), 42 U.S.C. 8501-3382. the
ini of the U.S. Environmantal
Protection Agency (EPA) promulgated
regniations whicl establish standards
applicable ta ansporters of the
bazardous waste. 45 FR 33150 (May 19,
- 1980). The regulations establishing
standards applicable o transporters of
hazardous waste were promulgated by
the Administraior after consuitation.
with tha Secretary of Transpartation’ -
and are consistent with the. <
requirements of HMTA and the-. = °
. regulations proxuigated pursnant to
Act. Iz addition, the Administrator of .- .
the EPA has made recommendations.to
the Secxetary of Transportatfon’ ="
- respecting the regulations of hazardous. .
. waste materials subject to HMTA and -
for the addition of materials to be ™" ° _
* covered by that Act. ™™ i« Rd-i im0 27
Iir order to integrate the < /= =G -

-

-'-. admiristration and enforcement of ther . -

_ provisiogs of HMTA and RCRAS and to--¢
3 avoid dnplicatioh to the maximum .~ -
~ extent practicable, the Secretary of - :
.. Transportatiorrand the Administrator of
EPA have execated a Memorandum of -
4erstanding (MOU) regarding the * =
Jrcemant of standards applicable to
—snippers ard transportérs of hazardous -
waste.. - * ° -t L3a-
The Secretary of Transportationand - .
the Adminisirator of EPA do ot intend
" the MO to establish standards
applicable to stat=hazardous waste
programs whickr are authorized under

'Lm

thatn pro

. ab. seq.) requiresthe Secretary of -
Transportation. 1o promuigate standards for ° °
_the wansportation of hazardous matermis iz~ .
commercs to pratect public heaith o safety
" exteads tmall. .
;. any reports, docaments or other evidenca |

develop their own agreements batween
the appropriate State transportation .

agency and State eavironrseatal agency -

to ensure tna ucifocn and consistent

anforcament of the hazardous waste -

tansportation regulaticns. .
The MOU. which delineates the areas

- - e

Meaorandum of Understanding ché; oS- which

Deparezent of Trasspartationr - - —-

Tha purpose of this Memorandumof ™~
Understandicg (MOU) is ta delineats the-
areas of respoawbility of tha Degpactment o*
Transportation (DOT] and tha Eaviroamen...
Protection Agency (EPA) for the enforcegtent.
of standards agplicable ta the shipmentand

transportation of bazardcus waste. This-

MOU wil alsa set foctis those areas of joint
respannbility and cooparatiaa between
two Agencies.

I Stotutory Basis

- -A.E’.‘l and he Resource Conservetior -

and Recovery Actof 15°& The Resouress - . .
Consarvation and Bacovery Ac2af1978
(RCRA) (42 US.C, 8901 et seq.} in Section
3002 and Section 3003 requices EPA o0
reguiate generntars and Tansporters of -
hazardous wastas to protect haman health

- apd the environmeat, This authonty covery

both iatere and iatra-stata Gacsportation. The -

- Act requices EPA Lo pramuigate standacds
coucrrning recordkeepizy. repariing,

labeiling, canteimers. campiiance with the ~
manifest system, and the Tansportation of ”

-" wasts only to permittdd faciiities.”

Sectionr3002 also requires the
Administrator of EPA 0 ensure that

Seim

hazardous wesle msaterial tansportation.The
DOT requiations requre shippers of
hazardous wastes. as defined by EPA, o
*  comply with both HMTA and /CRA
reguiadons:. This group includes wastes
witich were previously desiznated hazardous
materials, These wastes must camoly with
the aew DOT standards for hazardous waste
matagais.
_ . B.Arecs of lndividual Regulation. Thers
. are. however. aress over waich only cas or-
the otter Agency has jurisdiction: Qnesachr
-~ area is the EPA requirement that transportess
clean up any dischacges of bazardous waste
they are carrying. DOT cannot |
incorporatersach a requirement into its- -
regulations because it is bo-ygnd DoT>» .

- s - "
234 o T2 authonty: -

DOT. on the oler hand, requires that
certain safety {eatures be installad o all
* motor vehicle=. EPA's authonity does ot
extand ta such safety requiremeats, and they
would aot be included in EPA’s regulations..

IV. Tarms of Agreement.

A. The Eavironmental Protecion Agency
will 1. Conduct ant on-going programe io-
monitor compliance of gezerators of

_. bazardous waste and kazacdous waste
masagement facilities with the RCRX.
regulatioas. .

* 2 Bring eaforcement actions. at tmmes..
{nvotving kazardous wasta Tansposters
where the transpoctation ivancillary o
treatment, storage or dispasal of bazasdous
. wasta orotheractivities nonmally under the
jurisdicdon of EPA as discuased i~

this MOtL (For example,-a “midnight .

dumiper™ will be consdered an illegal

dispaser. The fact that the "dumper™is .

tansporang the wasts is aacillary to Ge
disposal of the waste and EPA will brmz

= appropriate enlorcement aclion agaiost hioz)

3 Provide (o the Bureac of Motar Cacrier
Salety (BMCS), Federal Highway
Administration’s (FHWA) Washingtor
OfSce. DOT on a coatinuing basis. alistcfail
bazardous waste transpereers who bave -

.notfled EPA parsuant o sectior 2010 of

RCRA and lbeir idendSication munters.

.\-

(HMTA) Fucthermare, i pravides tha . 4. Immediateiynotify the EMCS. FHWA's-
Adnﬁ}cammwnﬂquw > * Washington Ctiice, COT of any possible -
..... T - violation of HMTA or --

recomméndations in the Secetarycl. .. .

_Wmmmam'-_-
and for addition of materiais to becovered .
- underthose regniations, (40 CIR Pagts 2850 .

et g

)
B. DOT and the Eazardous Matesials.~ ...

rmmmmwmww;_.j action RCRA.

.2 - g Provide DOT with any information

Transportatdon Act (HMTA) (49 USIC 1801

, -

ar proepesty. "!:rc_:_:m:u:a
acuvities which ailect interstate -

traasportatios. The EMTA requlatians cover -

all modes of ttansportation (hughway,

tailroad. air and water) and require, among - |

other things, propes madang
contaizerzzadan, starage, shipping papers

and placasding. {48 CR Parts 170-102) .~

OT Background _~

thereunder of which it is awars and pravide
_ that office with all relevant {nformaticn.- -

S, [ovestigats reports from DOT which give
EPA cause fo suspect that aviclationof_: .

=" RCRA bas occurred and, where warsanted, . -

initigte appropriate regulatory on.n:‘me.nf_unt

cbtained during the cousssofan EPA .~ :

investigation which EPA believes may--~- .

invoiie 2 violation of EIMTA. ;
7. Make avsmilable to BMCS

necessary t0 3upport an enfarcemeant acdon
under HMTA whick involves bazardoes | |
" waste materials,

8. Make availabie lo the Offics of
Hazardous Materials Regulatior, Materinls
Transportation Buresu, Research aod Special
Programs Adminiszration, DOT. acy regorts,
docarents or other evideace necessary to
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9. Bring enforcement acticas to address . Iy oy o A
-1 expeditiously specal agreement, . .
* - G This Memorandum of Understanding-**

bazardous waste activities which may -. -
present an “immunent and substaatial

endangerment to health and the .- N
eavronment” as those words are used in the
statutes admumstered by EPA (such as § 7003

of RCRA and § 504 of the Clean Water Act). .

can be handled more eificiently and .

when accepted by both Agencies shall
continue in effect unless modified by mumal

* wriiten consent of both Agences aor

terminated by either Agency upon a thmy__.-,—r

B. The-Deporanent of Transportaton. Will.' day wntten-notice... 5 . e e iy
1 Conduct an on-going program of .. u.ov ’D.Anyeonﬂlctanangasansukofths
“inspections of transperters.and shippersof ~ Memorandum. ofllnderstandicg will -3 -'
hazardous waste to monitar their ccmpham:n resolved by EPA’s Deputy Asmu:n s cize
with HMTA reguiations..-., ., -. . Administrator for Water Exfarcement and - ——

. ZImmediately advise the : apprupna(e EEA. ". DOT's Associate Director for Operations ana.
" regional office of any::owbla violation of - - . Enforcemant, Materiais Transportatonr '. - J‘
RCRA or regulations adopted thereundar.ofr>, "  Burean, R“"‘?‘WW
< - which itis aware-and provide that affics vmh tion .
< all relevant tnformations s w27 i vivsi=g

i7-For the Favhmﬂ?ntedun Agm“'w

3. Investigata reports Tom EPA Wh% gwo—,,-_ Wﬂi M,m_ .2 -\Mﬁr-h-.- .:?‘E
DOI cause.to suspecithata:vialation afixet. '"Admm:m SE A I g stz ’:5..': - -:’—;-'
HMT A has-ocenrred wharewamm- - ‘?.’«”-!r* = e ElalRr e o

= ﬁ&wamwhummvuw,__mmMaym =, R “""""“’i-'-?
-action under HMTA. - icmmiia i a0: s ...s-: 2 2 Forthc Departent of Tmsmuw::—aﬁ-.

- - 4, Provide.EPA withrany, informati don.-. 22 /0 - Goldsehmidt!ZL 57 ~ - -eeadNL &7 GuinTTe
- obtained during the course of 2 DOT : Na'ls e 7 22 Th -"."3:—.":'-.---*-?%
. investigation winch DOT believes nxay - ary: T . ey L1
.. lovolve a vidlattar of RCRA. 27 -~ Dazu&[mm T I
5. Maks avajlable to BAmyrepom.' N mmmcfm, PN

. dacuments orsther evidence necessary t0-----  becomes effective on the auof_hmd

" suppart enforcement and regulatory actions - ‘F-gignatare) Fi."= . T - - ......:_

- under RCRA which invoive hazardous wasts.. - 80-23116 Flled Sutetcx .

C. Each Agency Will: 1. Presume that when~- ::m‘:::‘_‘ u:‘" b
information reveals a violatioxr of both RCRA - e
and HMTA, o DOT takes an enforcemient - . — =
action.under HMTA. EPA will not normally- .,
take such action. Canversely;if EPA takes an:.

" enforcement action under RCRA.DOT wail ..
*- notnormally taks such action. This docsnot. -
* however, preciude eitherAgency from .
imtating other legal sam:dnns xnregudxc.— .
"« thatvioladon: -~ - - -, "

2. Coordinate mvuugadcns and-w -
enforcement actions involving violations of -
both RCRA and HMTA toravmd dnphadon

- ofedfore. . -

3. Maintain a-dose worhng reladonshxps
with the other, both in Headquarters as well ,
as in the fieid, including an exchange of
tnfermation relative to the Agencies’ planmed
hazardous waste matarial compliance -
monitoring and eaforcement acgvities.

4. Designate for the other Agencpa
Headquarters contact point ta whom
communication regarding this agreement or
matters affected thereby my be referred fc:
attention.

5. Asmign regional heuona between the
Agendies, and provide a mechanism by which- °.
regional contacts will be made and
maintained for the pernod of this agreement.

8. Issue and exchange with the-other
instructions and guidelines implemennng this
Memorandum of Understanding ld-nfyms-
interagency contacts and liaison . . . _.
representagves, and settmg forth other- - R

. pertinent cperational procedures to-be - 27-7,- -
_ followed ref2tive to tins aaemt. SO Y

. - -:. --

> e R
. W
P .

V.Eféer T I -
A. This Memorandum of Understanding 18-

not intended to limit 1n any way the stamtery

authonty or junsdicaon of either Agescy.

B. Nothmng 1a thus Mezorandum of -
Understanging modifies other exis °
agreements; or precludes either Agency from
entermg into separate agreements setang - -
forth procedures for special ymgram wiuch
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7 ¢ WASHINGTON, D.C. 20460
o>
JUuL 23 1980
OFFICE OF ENFORCEMENT
MEMORANDUM

SUBJECT: Memorandum of Understanding with the Department of
Transportation on the Enforcement of Hazardous Waste
Transportation Regulations

TO: See Below

FROM:

A Memorandum f Understanding (MOU) between the Department of
Transportation (DOT) and the Environmental Protection Agency (EPA)
was signed and cecame effective on June 24, 1980. The MOU
addresses the responsibilities of DOT and EPA for the enforcement
of the hazardous waste transportation regqulations promulgated
Jursuant to the Hazardous iaterial Transportation Act and the
tesource Conservation and Recovery Act, respectively. I am
attaching a copy of it for your information.

This MOU is generally binding only upon federal actions. It
has little, if any,. affect on State hazardous waste programs,
however, it is likely to serve as a model for State MOUs.

The MOU requires EPA to monitor and enforce the generator and
hazardous waste management facility standards and requires DOT to
monitor and enforce requirements for transporters. A plan
describing the procedures for implementing the MOU will be
included in the Case Proceedings Manual which is being developed
in my office.

If you have any questions concerning the #0U, please direct
them to Amy Schaffer at FTS-755-2870.

Attachment '

Addressees:

Regional Administrators

Regional Znforcement Division Directors

Regional Air & Hazardous iiaterials Division Directors
Regional Surveillance & Analysis Division Directors

Regional Water Program Division Directors

General Counsel (A-130)

Assistant Administrator for Water and laste Management (WH=S556)
Assistant Administrator for Planning and ianagement (PM=203)
Assistant Administrator for Research and Development (RD-672)
Deputy Assistant Administrator for Solid Waste (WH-562)



Memorandum of Understanding
. between the :
Environmental Protection Agency
and the
Department of Transportation

I. PURPOSE

The purpose of this Memorandum of Understanding (MOU) is to
delineate the areas of responsibility of the Department of
Transportation (DOT) and the Environmental Protection Agency
(EPA) for the enforcement of standards applicable to the shipment
and transportation of hazardous waste. This MOU will also set
forth those areas of joint responsibility and cooperation between
the two Agencies.

II. STATUTORY BASIS

A. EPA and the Resource Conservation and Recoverv Act of 1976

The Resource Conservation and Recovery Act of 1976 [RCRA) (42
.S.C. 6301 et. seqg.) in Section 3002 and Section 3003 regquires
-<PA to reculate generators and transporters of hazardous wastes to

protect human health and the environment. This auchority covers
both inter and intra-state transportation. The Act requires EFa
to promulgate standards cocncerning recordkeeping, reporting,
labeling, containers, compliance with the manifest system, and the

transportation of waste only to permitted facilites.

Section 3003 also requires the 2dministrator of EPA to ensurle
that hazardous waste transportation requlations promulgated under
RCRA are consistent with those prormulgatad by DOT under the
Hazardous Materials Transpcration Act (BMTA). Furthermore, it
provides the Ldministrator the authority tc make recommendations
to the Secretary of Transportation respecting UMTA regulations anc
for addition of materials to be covered under those regulations.
(40 CFR Parts 260-265.) )

B. DOT and the Hazardous Materials Transoortation Act

. The Hazardous Materials mransportation Act (HIMTA) (19 USC 1862
et. seq.) requires the Secratary of Transportation to prorulgace
sctandares for the transportation of hazardous materials in
~ommerce to protect public health and safety or propertv. "In

ommerce” extends to all activities which affect interstate
transportacion. The HHTA regulations cover all modes of
“granspcrtation (nighway, railroad, air and water) and require,
among other things, proper marking, containerization, storage,
shipping papers and placarding. (49 CFR Parts 170-179.)



II, 3ACKGROUND

A. Regulatory Overlap

DOT and EPA are both promulgating regulations concerning
azardous waste material transportation. The DOT regqulations
zquire shippers of hazardous wastes, .as defined by EPA, to comply
ith both HMTA and RCRA regulations. This group includes wastes
hich ware previously designated hazardous materials. These
astes must comply with the new DOT standards for hazardous waste
aterials.

B. Areas of Individual Regqulation

There are, however, areas over which only one or the other
gency has jurisdiction. One such area is the EPA requirement
hat transporters clean up any discharges of hazardous waste which
Ney are carrying. ' DOT cannot incorporate such a requirement into
ts regulations because it is beyond DOT's authority.

DOT, on the other hand, requires- that certain safety features
e installed on all motor vehicles. EPA's authority does not

xtend to such safety requirements, and they would not be included
n"E™"'s regulations.

ERMS CF AGREEMENT

A. The Environmental Protection Acencv Will:

l. Conduct an on-gcing program to monitor compliance of
enerators of hazardous waste and hazardous waste management
acilities with the RCRA regulations.

2. Bring enforcemant actions, at times, involving hazzrzdous
aste transportars where the transportation is ancillary o

tment, storage or disposal of hazardous waste or other
Tivities normzlly under the primary jurisdiction of EPA as
scussad in this MOU. (For example, a "midnight dumper” will be
nsidered an illegal disposer. The fact that the "dumper” is
“ansporting the waste 1s ancillarv to the disposal of the waste
.d EPA will bring appropriate enforcement action against him.)

3. Provide to the Bureau of Motor Carricr Safety (BMCS),
deral Highwav Adminictration's (FH¥A) Washington Office, DOT on
continuing basis, a list of all hazardous waste transporters
20 have notified E2A pursuant to section 3010 of RCRA and their
entification nunbers.



- JImmediately notify the BMCS, FHUWA's Washington Office, DOT
£ any possible violation of HKMTA or requlations adepted thero-—
,{hdcr of which it is aware and provide that office with all
‘levant information.

S. Investigate reports f{rom DCT which give EPA cause to
Suspect that a violatioa of RCRA has occurred and, where
warranted, initicte apprepriate regulatory or enforcement action
under RCRA. )

6. ‘Provide DOT with any information obtained during the
course of an EPA investigation which EPA believes may involve a
violation of H¥TA.

7. Make available to BiiCS, FHUWA, DOT any reports, documents
or other evidence heécessary to support an enforcament action undéer
HMTA which involves hazardous waste materials.

8. Make available to the Office of Hazardous Materials
Regulation, Materials Transportaticn Bureau, Research and special
Programs Administration, DOT, any reports, documents or other
evidence necessary to support a regulatory action under HMTA which
involves hazardous waste materials,

9. Bring enforcement actions to address hazardous waste
activities which Mmay present an "imminent and substantial
endangerm2nt to health and the environment" asg those words are

d in the statutes administered by EPA (such as §7003 of RCRaA

§304 of the Clean Water Act). .

B. The Departnent of Tranzcvortation Will:

l. Conduct an on-going program of inspections of trans-
porters and shippers of hazardous waste to monitor their
"compliance with ENTA regulations,

2. Immediately advise the appropriate EPA regional office of
any poessible violation of RCRa or regulations adopted thereunder
of which it is aware and provide that office with all relevant
- formation.

3. Investiga;e reports tfrom EPA which Give DOT cause to
Suspect that a violation of BMTA has occurragd and, where
warrantecd, initiate appropriate regulatory or enforcement action
under HMTA.

4. Provide EPA with any information obtained during the
course of a DOT investigation which £OT believes may involve a
violation of RCRaA.

5. Make available to Epa dry reports, documents or other
ev’ ‘ence necessary to support enforcement and regulatory actions
Ul £ RCRA which involve hazardous waste.

3



£+ Each Agency Will:

l. Presume that when information reveals a violation of both
RCRA &id ITA, if COT takes an enforcement action under HMTA, PA
will not normally take such action. Conversely, if EPA takes. an
enforccment action under RCRA, DOT will not normally take such
action. This does not, however, preclude either Agency from
initiating other legal sanctions in regard to that violation.

2, Coordinate investigations and enforcement actions
involving violations of both RCRA and HMTA to avoid duplication of
effort,

3. Maintain a close working relationship with the other, both
in Readquarters as well as in the field, including an exchange of
information relative to the Agencies' planned hazardous waste
- material compliance monitoring and enforcement activities,

4. Designate for the other Agency a Headguarters contact
point to whom communication regarding chis agreement or matters
affected thereby may be referred for attention.

S. 2assign regional liaiscns between the Agencies, and provide
a mechanism by which regiocnal contacts will be made and ma.ntained
for the period of this agreenment.

6. Issue and exchange with the other instructions and
delines implementing this llemorandum of Understanding
ntifying interagency ccntacts and liaiscn representatives, and
tting forth other pertinent operational procedures to be

féllowed relative to this agreement.

V. EFFECT

A. This Memorandum of Understanding is not intended to limit in
any way the statutory auvthority or jurisdiction of either agency.

B. Nothing in this Memorandum of Understanding amodifies other
existing agreements, or precludes either Agency from entering into
Separate agreements setting forth procedures for soecial.programs
which can be handled more efficiently and expeditiously by such
special agreement.



« This Memorandum of Understanding when accepted by both
Agencics shall continue in effect unless modified by mutual
writtcn consent of both Agencies or terminate:d by either agency

n a thirty day written notice.

L. Any conflict arising asz a result of this Memorandum &f
Uinderstanding will be resolved by EPA's Doputy Assistant
Adminstrator for iWater Enforcement: and DOT's Associate Director
for Opcrations and Enforcement, Materials Transportation Bureau,
Research and Special Programs Administration,

For the Environmental Protection Adency

Approved:

Bt LAl

Dox?é‘.i.‘a'é“‘u. Costld

ad inijrrator
Dated: ’2?'%4- 2‘ I .,-’:3
‘ ~
Fo~ the Department of Transportation
A roved:
o ! M.\QQ;_ ‘Ol . "‘G/)
‘;ﬁ-!\o C_;;,:.-%v" =
Nefl Goldschmidt
Sedretary ;

Lzalad: ‘:;’ \ S ’.‘F"i\ Le‘f“.‘,;

This Memorandum of Understanding becomes effective on the date of
the final signature.
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MEMORANDUM i <+ 1933 PIG-81-10

SUBJECT: Transfer of Notification and Permit Application
Information to States

Deputy Assistant Administrator

for Solid Waste (WB-562)
R. Sarah Compton WM"fL’M
Deputy Assistant ministrato

for Water Enforcement and Permits (EN-335)

Y.
FROM: ﬁ"‘sa:effen W. Plehn

TO: PI1GS Addressees
ISSUE:

When should EPA transfer information from both the notification
forms and the Part A's of the RCRA permit applications to the
States? In what format should EPA transfer this information?
Bow can the States assist EPA to review and process this
information?

DECISION:

(1) until EPA authorizes a State for Phase II Interim Authori-
zation to carry out a permit program in lieu of the Federal
permit program (or authorizes a component of Phase II), EPA
is responsible for reviewing and acknowledging RCRA permit
applications in that State, including determining who appears
to meet the statutory requirements for interim status and
acknowledging the processes they may use and the wastes they
may handle during interim status*. EPA is also responsible
for these activities for those facilities not covered in a
State's authorization for a Phase II component. However,

EPA encourages States to assist the Agency in reviewing
permit applications until such time as the State receives

its Phase II authorization and will be receiving its own
permit applications.

*Note that this acknowledgment of the processes a facility may
use and the wastes they may handle is based only on the owner/
operator's Part A application. EPA merely copies on to the
acknowledgment the wastes and processes the owner/operator
included on the application:; the acknowledgment is not a
determination by EPA that a facility is an environmentally
acceptable facility for particular wastes.



(2) EPA Headquarters is providing State solid and hazardous

waste management agencies with copies of the Agency's notifi-
cation report which presents a compilation of information that
was received and processed between May 19, 1980 and November 19,
1980. The report includes the names and addresses of notifiers

in each State and a listing of the hazardous waste(s) they handle.
EPA will provide supplements of this report to State agencies

as new notification information is received and processed.

(3) Subject to confidentiality constraints, EPA will also share
all Part A permit application information with the States.
Because there is a large volume of information, EPA Regional
Offices and States should work together to sort out exactly
which information items each State needs and when the State
needs it. The Regional Offices and States should set mutually
agreeable time frames for transferring the information. The
following items should be considered when «ransferring infor-
mation: (a) Transfer of information to States should not impede
or delay issuance of the first round interim status acknowledg-
ments (except in cases of special information needs, issuing
these acknowledgments is the higher priority). (b) If infor-
mation is transferred prior to completion of the verification
of all items on the Part A application, the Regional Office
should carefully identify the unverified information. N

(4) EPA Regional Offices should initially use computer printouts
for transferring data to the States before copying notification
and Part A permit application forms. This may satisfy a State's
initial information needs and will save EPA a considerable amount
of time in copying forms.

DISCUSSION:

Status of EPA review and processing of notification and
Part A;ge?ﬁIt apolIcation information

EPA has received approximately 60,000 notifications and
14,000 Part A permit applications. Except for recent submittals,
the Agency has reviewed and processed all of the information from
the notification forms and has the information available on the
Agency's ADP computer files. EPA Regional Offices are presently
reviewing and processing the Part A permit applications.

The Part A applications will be processed initially in two
rounds. Round one of the review process consists only of deter-—
mining that: (1) the applicant filed the correct permit applica-
tion forms on time: (2) the application indicates the facility
was in existence on November 19, 1980; and (3) a notification
was filed for the facility on or before August 18, 1980. EPA



Wwill send an initial acknowledgment to applicants when they
meet all of these three conditions. The purpose of this
acknowledgment is to inform the applicant that a preliminary
review of the information he provided indicates that he
appears to satisfy the statutory requirements for interim
status. EPA will not load any data into the computer data
base during this initial review except to "flag" the data
base to indicate those facilities for which EPA has sent an
acknowl edgment.

During round two of the review process EPA will conduct
a more detailed review of the permit application. The purposes
. Of this round are (1) to attempt to verify that the facility
needs a RCRA permit:; (2) to acknowledge the processes which
the facility is allowed to use and the wastes which the
facility is allowed to handle during interim status; and (3)
to check that the remainder of the information items required
in Part A of the application, such as the map, photographs.
and sketch have been provided. In the round two review, EPA
(using State assistance wherever possible) will resolve
errors and inconsistencies in information items by communicating
with the applicant. When EPA has verified that certain key
items are correct, the data on the application will be loaded
into the computer data base, and a second acknowledgment
will be sent to the applicant. This acknowledgment will
include a list of the wastes which may be handled during
interim status and the processes to which the interim status
applies (based on the owner/operator's Part A application).

EPA and State responsgsibilities

There has been some confusion as to what role the States
can play in reviewing and acknowledging permit applications.
Until a State receives Phase II Interim Authorization to carry
out a permit program in lieu of the Federal permit program
(or part of a program, i.e., a component of Phase II)*, EPA
is responsible for reviewing and acknowledging all permit
applications, including determining who appears to qualify
for interim status, and acknowledging the processes they may
use and the wastes they may handle during the interim status
period. States with only Phase I Interim Authorization are
not authorized to carry out a RCRA permit program and cannot
assume responsibility for these functions (although they
can assist EPA in this area). EPA is also responsible for
these activities for those facilities not covered in a State's
authorization for a component of Phase II**,

*Do not confuse Phase I and Phase II of Interim Authorization

with the two rounds of Part A permit application processing.

**When a State receives interim authorization for one or more
components of Phase II, the issue of whether a facility (covered

by a component handled by the State) qualifies for interim status

is moot because State, rather than Federal requirements, %then apply.

-3-



Therefore, ZPA is responsible for completing the review of
Part A of the permit applications and for sending out acknow-
ledgments. EPA must therefore retain the originals of all
notification forms and Part A's of the permit applications
which the Agency has received*,

EPA encourages and welcomes States to assist the Agency in
reviewing and acknowledging applications, particularly for the
round two reviews. This State involvement has a number of
advantages: (1) it will give the States an opportunity to
become familiar with the information which applicants have
submitted; (2) the extra resources will help EPA expedite the
review and acknowledgment of applications; and (3) the States can
provide useful, and sometimes crucial information about certain
facilities of which EPA may not be aware.

State information needs and svecific provisions for EPA to
provide States with information

The information EPA received in the notification forms
and in the Part A's of the applications can be useful to the
States in various ways. Some examples are:

(1) to evaluate the scope of State regulatory coverage
and to determine if State control of hazardous waste is
"substantially equivalent" to Federal control,

(2) to calculate resource needs for conducting a State
hazardous waste permit program, for conducting surveillance
and enforcement activities, and for providing technical
assistance,

(3) as a potential source of data for revisions to grant
regulations,

(4) to assist States with interim authorization in preparing
reports to EPA,

(5) as input for developing a strateqy for siting hazardous
wagste facilities,

(6) to assist States with hazardous waste permit programs
to identify facilities which may need a State permit but have

not applied for one. (Likewise, State permit files will also
be useful to EPA).

*Note that this continues t0 be important even after a State
receives interim authorization for one or more components of
Phase IT, because if a State program reverts to EZPA during
Phase II or at the end of the interim authorization period,
facilities without RCRA permits will again need interim status
in order to be able to operate lawfully.

-4-



(7) to assist States wi*h notification requirements to
identify non-notifiers.

(8) to assist State inspectors in conducting facility
inspections.

Both the "RCRA State Interim Authorization Guidance Manual",
issued June 25, 1980, and the "Additional Guidance for Cooperative
Arrangements under Subtitle C of RCRA", issued August 5, 1980,
provide that States may obtain notification and permit application
information. Specifically, the guidance for interim authorization
indicates that EPA will furnish to States with interim authoriza-
tion copies of notification forms and permit applications within
30 days after the Memorandum of Agreement is signed. The gquidance
for cooperative arrangements does not specify that EPA will
furnish notification and permit application information to the
States. However, under cooperative arrangements, the States
are encouraged to assiat EPA in identifying and contacting non-
notifiers and to make recommendations to EPA concerning the
review of applications. In order to make this process work,
the Agency will have to provide the States with some notification
and Part A information, consistent, of course, with the confident-
iality provisions in 40 CFR Part 2.

Assessing individual State information needs and formats
or transferring information

EPA Headquarters will send each State solid and hazardous
waste management office copies of EPA's summary report contain-
ing notification information received during the period of
May 19, 1980, to November 19, 1980. The report contains the
following items of information on hazardous waste facilities:
the name and location of the facility: the type of activity(ies)
(i.e., generate, transport, treat, store, or dispose of hazardous
waste); a listing of the hazardous waste(s) which the facility
handles; the name of the cwner of the facility: whether or not
the facility is Federally or privately owned: and whether or
not there is an underground injection well located at the
facility. The report has ten volumes; one volume for each of
EPA's ten regions. B2Each volume contains a State~by-State list-
ing of notifiers. The Agency will routinely send State Agencies
supplements to this report as new notification information is
received and processed. -

While EPA intends to share fully with the States all permit
application information, transferring this information reguires
a significant resource commitment, and if not done carefull
can result in the States being inundated with information which
has not been verified and therefore may be of little use to the
State. We recommend that Regional Offices and States work
together and carefully assess what specific pieces of Part A



application data the individual States need to run their program
and to assist EPA, and when that data is needed. TFor example,

a State with Phase I interim authorization may need to know

early on who has applied for a Federal permit and who has received
a round one acknowledgement. The State may have no immediate use
for information about the processes or wastes described in the
application, except on a case by case basis. In this example,

it would make little sense for EPA to spend time copying Part A
forms in order to provide the State with the information.

Instead, as EPA completes the round one reviews for facilities

in the State, it would be better for the Agency to provide the
State with computer printouts containing the names and addresses
of all facilities EPA considers to have interim status. This
approach would provide the State with much of the information

it needs, save EPA a considerable amount of time in copying forms,
and eliminate the possibility of the State clogging its files
with superfluous information which may be inaccurate since it

has not been reviewed by the Agency.

A number of notifiers and applicants have submitted claims
of confidentiality for their information. EPA will transfer
to the States information covered by these claims only in
accordance with the provisions of 40 CFR Part 2.
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MEMORANDUM

SUBJECT: 1Involvement of States without Phase II
Interim Authorization in RCRA Permitting

FROM: Steffen W. Plehn
Deputy Assistant Adminjijstrator
for Solid Waste (WH

R. Sarah Compton
Deputy Assistant
for Water Enforcement (EN-335)

TO: PIGs Addressees

ISSUE

How should States without interim authorization for
Phase II be involved in RCRA permitting?

DISCUSSION

As you know, the recent promulgations of Phase Il
facility standards under Part 264 and permitting requirements
under Part 122 enable States to receive Phase II interim
authorization for issuing RCRA permits to the following
categories of facilities:

use and management of containers;

° storage and treatment of hazardous wastes in tanks,
surface impoundments, and waste piles; and

treatment of waste in incinerators.
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In addition, EPA has published interim final regulations
(Part 267) which, for a period of 18 months, will allow EPA
to issue permits to new land disposal facilities pending
promulgation of the final land disposal regulations. States
may not receive interim authorization for permitting land
disposal facilities at this time, since the Part 267 regulations
only provide temporary standards which will not suffice for
determinations of substantial egquivalence.

Although States may now apply for Phase II interim
authorization for permitting certain facilities, some
States may not choose to do so in 1981. Some States may
postpone their Phase II application until the final Federal
land disposal regulations are promulgated later this year or
in 1982. Also, State preparation of Phase II applications
may take longer than Phase I applications, due to the complexity
of the technical facility standards and the financial responsi-
bility requirements. Some States may need to adopt or amend
legislation and regulations to obtain substantially equivalent
authority in these areas and may need to add additional
personnel to administer the permitting program.

Given this situation, the Federal permit process
must be implemented in a way which maximizes the use of State
resources and technical capabilities and avoids inefficient
and confusing duplication with State programs. Therefore,
EPA must work closely with State permitting programs, especially
those programs which appear to be moving in a timely manner
toward Phase Il interim authorization.

DECISION

A i involvement
of State programs in the conduct of RCRA permitting during
the period before a State receives Phase JI jnterim authori-

zation. This policy will provide for the most efficient use
of EPA and State permitting resources and technical expertise,
reduce confusion and paperwork burdens for the regulated
community and the public, and ease the transition toward
State administration of the RCRA permit program in lieu of
EPA. While EPA retains authority and responsibility for

RCRA permitting until a State receives Phase 1II authorization,
EPA must cooperate with the States as closely as possible in
the implementation of this responsibility.

State involvement prior to Phase II interim authorization
should take several forms:

° States should assist Regional Offices in the development
of permitting priorities and in initial contacts with potential
permittees, based on their own priorities and their knowledge of
local conditions.



° States should review permit applications, share
information from their files, assist EPA in obtaining
additional information (including site visits) and help
prepare technical analyses and support documents.

°* States should assist in developing permit conditions
and should comment on draft and final permits.

° Where unauthorized States must issue permits under
State law, they should participate with EPA in joint permit
issuance procedures (e.g., joint public notice, public
hearings, response to comments).

These and other Federal-State working relationships should
be formalized in writing through an amendment to a Cooperative
Arrangement, a Phase I Memorandum of Agreement, or a Subtitle C
grant work program. Through these mechanisms, the State can
agree to perform specified tasks for which it has legal authority
and can be funded by EPA to perform those tasks.

EPA can also support State involvement in the permit
process through funding of State travel by the Peer Matching
program, State access to EPA contractors, and participation
of State personnel in RCRA training. We encourage Regional
Offices to be aggressive in securing State involvement as we
move toward the issuance of the first RCRA.permits.
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MEMORANDUM

SUBJECT: States' Role in Assigning EPA Identification Numbers

EPA requires all hazardous waste 1/ generators and transporters and owners
and operators of hazardous waste treatment, storage, and disposal facilities to
receive an EPA identification number (ID number) before they handle hazardous
waste.2/ Identification numbers are issued by the EPA Regionmal Offices. What
role should the States play in assisting the EPA Regional Offices to assign
identification numbers?

Decisian:

. (1) States with interim authorization and States under Cooperative Arrangements
are encouraged to assist EPA in assigning EPA identification numbers. Specifi-
cally, EPA would like State assistance in distributing and reviewing RCRA Notifi-
cation and Part A Permit Application Forms. The responsibility for assigning
EPA ID numbers will remin in the Regional Offices.

(2) States with their own system of assigning ID numbers are encouraged to use
the EPA ID number as the State ID number.

1/ Bazardous waste means hazardous waste as defined by EPA except where specifi-
cally noted in this memorandum.

2/ Sections 262.12, 263.11, 264.ll and 265.11 establish this requirement for persons
bandling hazardous waste in States where EPA is running the hazardous waste program.
Sections 123.34 - 36 require-for final authorization that States mandate that persons
handling hazardous waste within their borders obtain EPA ID nunbers. There is no
comparable requirement for interim authorization but to date all States have accept-
ed the use of EPA ID numbers.



Discussion:

EPA assigns an identification number to each generator and transporter of
hazardous waste and to owners and operators of hazardous waste treatment, storage,
and disposal facilities who notify the Agency. Generators must not offer their
hazardous waste for transportation; transporters must not transport hazardous
waste; and owners and operators of hazardous waste management facilities must
not treat, store, or dispose of hazardous waste without first receiving an EPA
identification number.3/ EPA assigns a unique identification nunber to each
single site where hazardous waste is generated, treated, stored, or disposed;
or, in the case of a transporter, to his principal place of business. The
identification number is used on all manifests, reports, and records that EPA
requires. The EPA identification number also serves as the "password" for
entering and retrieving data from EPA's Hazardous Waste Data Management ADP
System (HWDMS). HWIMS is the Agency's major source of information on hazardous
waste handlers across the country and is a critical element in implementing
Subtitle C of RCRA. EPA is also in the process of tying together HWIMS with
other EPA data management systems using the EPA ID number as the common link.

The scheme EPA uses to assign identification numbers is based on the Data
Universal Numbering System (DUNS number) that Dun and Bradstreet Incorporated
(D & B) has developed. D & B has assigned.approximately three million DUNS
numbers to all types of businesses across the nation. EPA also assigned tem-
porary "T" numbers to persons who did not have an existing DUNS number.4/

All persons who have registered with EPA have been assigned an ID number that
is their DUNS number, a "T" number, or for some Federal activities, their GSA
Real Property Number.

Seven general steps are involved in assigning an EPA ID number. They are
(1) answer requests for blank forms (hazardous waste generators and transporters
must submit standard EPA form 8700-12, the EPA Notification Form; owners and
operators of new hazardous waste management facilities must submit standard EPA
forms 3510-1 and 3510-3, the RCRA Part A Permit Application), (2) review the
submitted information for completeness and obtain any missing information, (3)
review the D & B microfiche list to determine if the site has an existing DUNS
nunber, (4) if the site is not listed on the D&B microfiche, check other files
within the Region to determine if EPA has assigned an alternate DUNS number to
the site under another program which also can be used as the EPA ID nunber for
the RCRA program, (5) if the site does not have a number under another program,
assign one of the numbers from the Region's D & B user block, (6) enter informa-
tion about the activity into HWDMS, and .(7) generate an acknowledgment from
HWIMS and issue it to the requestor to inform him of his EPA ID number.

3/ See footnote 2.

4/ EPA is no longer issuing wpn numbers as of August 1, 1981. Instead, EPA
purchased from D & B a block of unassigned DUNS numbers and will assign numbers
from this block to persons who do not already have a DUNS number. EPA has be-
qun converting existing "T" numbers to DUNS numbers for facilities requiring
RCRA permits and for generators and transporters with activities regulated under
other EPA programs. . ’ i

(2)



There has been confusion as to what responsibilities the States can assume
in assisting EPA to carry out these steps. In order to obtain final authorization
a State must require new hazardous waste generators and transporters and owners
and operators of hazardous waste treatment, storage, and disposal facilities to
obtain EPA ID numbers before conducting hazardous waste activity (§§123.34 (a),
123.35 (a), and 123.37 (b)). Both the "RCRA State Interim Authorization Guidance
Manual® (June 25, 1980) and the "Additional Guidance for Cooperative Arrangements
under Subtitle C of RCRA" (August 5, 1980) provide for States to assist EPA in
assigning identification numbers prior to final authorization .

States with interim authorization and States under Cooperative Arrangements
are encouraged to assist EPA in steps number 1 and 2.listed above. For now,
EPA will retain full responsibility for steps 3 through 7. Several States
have expressed an interest in assisting EPA in steps 3, 4, and 5, and further
have requested that EPA provide them wich blocks of unassigned ID numbers which
the State could assign directly and eliminate delays in getting new numbers
one at a time from EPA, EPA prefers not to relinquish the responsibility for
steps 3, 4, and 5. The Agency must maintain tight control over the assign-
ment of all new numbers since the EPA identification nunber is the key means
of identifying the activity in the Agency's data management systems (EPA
will continue to enter into the Agency's AP data base the name, address and
type of activity for all sites that are assigned an EPA ID number).

Recognizing the need for rapid issuance of new identification numbers,
EPA has assigned contractor (Computer Sciences Corporation) personnel in each
. Regional Office to perform steps 3, 4, and 5. The plan is for the contractor to
camplete these steps within one day. Steps 6 and 7 involve interacting with
EPA's ADP system. Since there is presently no capability for States to enter
information into HWDMS, no State can perform these steps.

EPA is aware that several States have systems for assigning State
identification numbers to hazardous waste (as defined by the State) handlers.

- Since the federal regulations require the use of EPA identification numbers,
EPA strongly encourages States that issue- their own identification numbers to
adopt the EPA numbering scheme, State use of the EPA scheme should benefit the
State programs and the regulated community by: .

°eliminating duplication of effort;

°elj.mina_t5'.hg ‘confusion ‘from the issuance of multiple numbers;
%dm_m—;p1; 1s—s;uance— of numbers directly fmn the Regional
"Offices, and
= °r.weduci'ng__e_csw.
Furthermore, States enploying the EPA numbering scheme will be better pre-

pared to use the proposed uniform naticnal manifest form 5/ which will accommodate
only EPA issued identification numbers.

5/ EPA plans to publish the uniform national manifest form for public review and
. comment in October 1981.

(3)



In cases where a State has adopted a definition of hazardous waste that is
broader than the Federal definition, it may not always be clear if the person
requesting an identification number in that State handles "Federally defined"
hazardous waste or hazardous waste covered under the broader portion of the
State definition. These handlers may be issued an EPA identification number
since it is not critical that only "bona fide" handlers of Federally defined
hazardous waste receive an EPA identificaion number. However, it would
be helpful if States participating in Step 2, above, would point out these
cases so that we can make a note in our files that the activity has been
issued an EPA ID number but may not be handling Federally defined hazardous
waste.

(4)
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M EMORANDUM

SUBJECT: Universe of Wastes for EPA Permit Activities

in, States Authorized for Phase I Only
FROM : fChris?op% J

Acting Assistant Administrator (WH=562-3)

TO: PIG Addressees

Issue

What is the universe of wastes which EPA will use to carry
out permit activities in a State which has been granted interim
authorization for Phase I, but has not yet obtained authorization
for Phase II of the Federal program?

Discussion

Since May 19, 1980, regulations promulgated under the Re-
source Conservation and Recovery Act (as amended) have provided
a Federal program of hazardous waste management using the universe
of wastes delineated in 40 CFR Part 261.

The decision to grant interim authorization to a State pro-
gram is contingent, in part, on a State's ability to control a
universe of wastes which is "nearly identical® (40 CFR 123, 128(a))
to that in the Federal regulations. The nearly identical universe
delineated by a State may (during interim authorization) ex-
clude some of the wastes in the Federal universe if those
wastes.are not handled in that State. Conversely, the universe
of wastes as defined by a State may be more inclusive than the
Federal universe (40 CFR 123,121(g)(l)). EPA's authorization
of a State program covers only that portion of the State's
universe which overlaps with the Federal universe (40 CFR
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123.121(g)(2)). Any additional wastes which the State controls
(or which are controlled by EPA but not the State) are not
considered part of that State's authorized program.

Subsequent to a State's authorization, EPA may add new
wastes to 40 CFR Part 261. During the period between EPA's
addition of the wastes to its universe and the State's addition
of the wastes to its universe those wastes would not be consider-~
ed hazardous wastes in that State; i.e., EPA's universe of waste
would be larger than the State's authorized universe.

DECISION

The universe of hazardous wastes considered part of a
State's authorized RCRA program are those wastes identified
or listed by both EPA and the State. 'This is the universe of
hazardous wastes for purposes of Federal activities in that
State. EPA's permitting authority 'in those States with Phase
I interim authorization is bound by the State's authorized
universe. The underlying pr1nc1ple is that the authorized
State program (including the State's waste universe which is
considered part of Phase I authorlzatlon) operates in lieu of
the Federal pProgram.

Therefore, in a State authorized for Phase I only (or
for some, but not all of Phase II), EPA may issue permits only
to those facilities handling wastes defined as hazardous by
the State's authorized program. A facility handling wastes
defined as hazardous only by the State is outside the scope of
the RCRA program, and does not require a RCRA permit or interim
status to operate. The State, of course, may issue whatever
permit or license is appropriate under State law. Such State
permit actions would not be part of the RCRA permit issuance
process but would be handled solely under State law.

A facility handling a waste which is defined as hazardous
by EPA but not by the authorized State (where, for example,
EPA lists a new waste and the State has not yet incorporated
it into its regulations), will not require a RCRA permit or
interim status to handle that particular waste until the State
has listed that waste. At the time the waste became part of
the authorized State hazardous waste program, a facility handling
that waste would be required to comply with all applicable State
(and Federal, if the State had only Phase I authorization)
statutory and regulatory requirements.



