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Several legal and administrative questions arise when a RCRA-authorized
State fails or is unable to take enforcement action against hazardous waste
violations:

l. Can EPA take enforcement action in a RCRA-authorized State? What about
States with which EPA has cooperative arrangements?

Pursuant to RCRA §3008(a)(2), EPA retains the right of Federal enforcement
in authorized States. EPA is only required to give notice to the State prior
to engaging in any enforcement action. Under Cooperative Arrangements, EPA
retains full responsibility for the administration and enforcement of the
Federal hazardous waste program.

2. Does EPA enforce State law and regulations or Federal law and regulations
in an authorized State?

Upon EPA authorization of a hazardous waste program in a State under RCRA
§3006, the state program becomes the RCRA program in that State; and therefore,
the State laws and regulations are those that EPA must enforce should Federal
enforcement action be necessary.

The above issue becomes more complex when the following questions are
considered:

A) If an authorized State program includes regulations or statutory
provisions which are greater in scope of coverage than the Federal program, can
EPA also enforce those additional State requirements? In accordance with 40
CFR 271.1 (i) and 271.121 (1), State program requirements that excéed the
scope of coverage in the Federal program are not a part of the Federally ap-
proved program. EPA cannot enforce those requirements which exceed the scope
of coverage in the Federal program. However, EPA may enforce provisions in
State programs which are more stringent than their Federal counterparts, since
such provisions are part of the approved state program.
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B) If the State modifies its program after authorization, can EPA enforce
the State program as modified, or the State program as approved before the
modification?

In States with final authorization, EPA may only enforce State programs
exiscing as of the latest EPA approval of the program and any revisions thereto.
(40 CFR 271.21 (b)(4)). However, modifications made after the granting of
interim authorization, but before the granting of final authorization may be
enforced by EPA notwithstanding lack of EPA approval.

C) 1If the Federal regulations contain provisions which are not included
Ln an approved State program, can EPA enforce those Federal regulations in that
State?

EPA 1s not entitled to enforce Federal requirements which are not a part
of an authorized State's program. The State must first adopt these changes.

3. 1If an enforcement action is necessary, in what court should EPA file the
action?

EPA should file the action in the appropriate U.S. District Court, applying
the substantive law of the particular State's hazardous waste statutes and
regulations.

4. If EPA enforcement of State laws, regulations or permits involve administra-
tive proceedings, should EPA follow Federal or State procedures?

The Congressional grant of authority to EPA to use Federal procedures for
enforcement of all applicable hazardous waste laws was done so with the inten-
tion that these procedures be used in the event of Federal enforcement of
States' hazardous waste laws and regulations.

5. In the event of EPA enforcement in an authorized State, what steps should
be taken to minimize adverse impact upon Federal-State relationships?

Whether EPA takes enforcement action upon a State's request or not, EPA
should send a written letter to the State informing the state of EPA's intention
to take action 1if the State fails to do so by a certain date stated in the
letter.

6. Effect of State authorization on Section 7003 and 3013 actions:

EPA is not bounded by any provisions of an authorized State's laws or
regulations which could limit or restrict EPA's use of §7003. EPA's ability to
take action under $§3013 is also unaffected by authorized States' programs.

This memo further details the legal and administrative issues arising from
EPA enforcement action in authorized States and the applicability of the relevant
RCRA sections.
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MAY ' 7 SOLID WASTE aND ElMERGENCY RESPONSE
MEMORANDUM

SUBJECT: Assignment of a Memorandum to the Pragram
Implementation Guidance System

“FROM: John Skinner, Director ;L»Qé'{w“‘""

State Programs and Resofirce Recovery Division (WH-563)

TO: Program Implementation Guidance System Addressees

On March 15, 1982, Enforcement Counsel issued the attached
memorandum to Regional Administrators and Regional Counsels. The
Memorandum provided valuable information, guidance, etc. on EPA
enforcement of RCRA-authorized State hazardous waste laws and
regulations. I think that the gquidance contained in this memo-
randum is of such value as to warrant wider distribution and incor=-
poration into our system of Program Implementation Guidance. For
future-reference and ease in filing, I have designated this memo-
randum as Program Implementation Guidance number 82-3 .

Attacnment



At W™, S.m.e 22480

{CRANDOU

SUSTTCY: CZPA Ensforcement of RCRA-Authorized 3Stat2 Zazarigus WHasts
Laws ané Regulations

q
e S
2AC0M: William A. Sullivan, Jr. 0“4.

ZInforcement Counsel (IW-329) [/ '/ izl -

Regicnal Administrators, Regioms : %
Regicnal Counsels, Regicns I = X

]
o

in “he adminis::a:;cn cf tae hazaxdigus wast2 ITSgram, a stazte
Wiz an autiorized 2CRA program m;ay, II- TaIious reascns, Se unaktlie
sr unwilling =g take enifsrcement acsicn tnat ZPA aav dee: eritical.
Several lecal and acmzn;s::a**ve SuasTiIns WRLEh mav Se sSr2sented
in such cases iaclude the Zollowing:

L. Can Z?A take enforcement aczion in staces wn.zsn Lave
zeen g:an:sd auchorizacion to admiaistar ané eniczce the 2C2A Sro-
sz2m? Whaz about states wizl which Z2A nas CTzgperative Asrance-
ien:s?

o

2. Assuming IZ2A can taka enigrzement action, cdces iz
anfarse =he state laws and regulations, 9r tne Taederal ACRA Law and
—agulacions?

3. = an eniforcement action .s necessarv, in wnat cgurs
saculd ZPA £ile the action?

4. IZ zhe anforcement acticn inwveleesg adminisstraczive

ceedings, does 272 follow federal cr szat2 sSraocedurss?

S. Since the taking of aa 2nfsrzemaenc aczion Sv IFA
in aan acthorized scate might, in scme cases, andancer ¢r irriczaza
faderal-state relationships, what 3rocedures should he developed
22 insure, to the greatest possible extenc, thaz any federal
anZorcenment actions taken in a RCRA-authorizad s<tata ars done a:
such times and in such a manner as to eliminate or minimi:za
any scssible impact upon that federal-state relationship?

8. Wha“ is the e“ec=, if anv, ¢f state auzhorizazian
izon IPA's ability to take action under Sections 7003 znf/2x ICL:

of RC2A?

This memorandum will attempt to suggest scme

nswers o
e cuesz*ons and orocecdures wnica :’.L:.’Z: Se am e



e imemwis =~ ee=E.. =Fa 2lC INE 5T23I8 3Z9ACY CT agencilas saculé i-e
c.re necesszary I2T IPA T2 t2kxa anicrcemant action. The cuasstians
vill ne addvesszad im =he crder se: Zzvaes ameve. Tha Oifice of
Tafar=ament Csunsal nas cansultad with tha 0F3Zice £f General Caoumsal
in zma pragarazicn ¢f s=his zemerandun.
1
CAM ZT2A TAZXZS SNTORCIMENT ACTION IN A RCRA-ACTEOQRIZZIT sTaATE?
WEAT ABQUT STATIS WITS WEICE I3PA ZAS COCPIRATIVE ARPANGEZMZITS?
A Agtho.ized states:
Wh-" a state .5 authorized o adminiscter the ACRA sroeram in
Zieu o ZPA, I32A nas made a deszarminasicn that tne stata's pregram
‘s equ;va;en. (ia the cas2 o Zinal autherizaticen!, cr substantially
aguivalent {(in the case of iagarin aushorizasisal, s the Zaderal
=Tsgranm, and tiat Ina state fazarious wastae 2TISgYam can tnersaltar
se administereéd Sv the stats under stasa law, ia lizu ¢ zne Tederal
sragram,  (See RC2A, Seczion 300s9(2) ang (&)}, Afzar autherizazizn,
can IFA tarxe enisvcement action i sucgh a state, and LI so, would
1T 2nizsrce staza or Iaderal law and ragulatizas?
The svevosizns S5 2CAA Secuizcn 3008(a)(l) ané (2 acs mest
melpiul 1a answersilng Inese CQUesSTLSnS. Thesa 3revisions stacta:
"Sec=izn 3008(a) Coempliance Criers.~ (1) Zxcers
as provided in pacsagrazh (2), wWhenevwer zn =2
zasis s3I anvy infsrmasis :: adainiseracer
dazarnines thal anv secs is La 7iglazizn =32
anv reguisement o tiais =_bz----, th
ACmeEm . sIratsrs :ay i3sue an gsrier racuiring
gowzslilance inm d*a:elv or within a speciiied
tine deriod cr the Administyatsr mav commanca
a civil action in zhe United States distrise
caurs in the district in which the viclatian
ccsurvad Ior appropria:e relisf, including a
cemporary or Jermanent injunceian.”
"{2) In the case 9% the viglation of anv
recuirsment oS this suztitle whare sucz viclazizsn
ocz2rs in a Stace which ig auzaoTizec =9 cazTv cu%
a n3zZaracus was+ta Ddrocram uncer Secz=.cn 1006, cne
~ACRLALSTTATOr sSfpall give agstice ©O wne 3zat2 in
whiich such viclation has occurred prior to issuing
an order or commencing a civil action under zai
section." (emphasis sursliagd)
Subseceicn t(2) clea:ly indicates that even :hough'a state
has an autiaorizesd hazardous wasste2 pregranm, IFA rTetains the rvich:s
~% Zadaral eniaorcanant, stheC“ to the giving ol nesice the
“te in which the vislaticn ocsurwad prior t3 taking anicrcement

-nﬂ



The lagusiative nusicry &% Sectian 3008 supserss inlis
iavarswacazisn. That nlstoSTy, csntalned in Scuse Jommiztse oo
Tazars=2za and Toreign Commercse Recors lo. $4-1421 [Sepzamzer ¢,
1875), a= sage 1., stazas:

“7This legislazion germiis tle stacas i3 take

w=g laad in the eniorsenent ¢ the hazaricus

wasee laws. Ecwever, thera is enough Zlaxi-

3ilizyv in the acs to germit tae adainisctracter,

in sizuations where a state is not iaplementing

a hazardous waste srsgoram, T2 acttally ixplemant

and enforcs the haca-icus waste Sragran

agaiast viglawazs in a sctaze that does nos

meez the faderal minimun saguisaments. Alilsuch

tae Adainistrazor 13 required to glive notice

of vigla=ions ¢ t2is =:z2le 23 che statas

4ith autnorized hazarious wasta SrserTanms, D

Aéministrasor s not Irzaizized Irsm acting

in thosae cases where :tne staztes 3z.l o oacT,

or Zrsm wisikdrawing astroval of zhe staze

mazarfous wasta 2lan and ilaplemensiag =X

fadaral nacardcus <asta2 zrogram sursuants

23 Tizta 1Itl/ ¢f :n:is ac=.”®
The sreamsle =z 40 CTR §L23.123(2) and (3) az 43 Ted. Reg. 31394
(May 13, 1920), also briaily sazs Zor=d :iis sosiz.on zzgazding
Z?A's enfsrzement of hazardous waste laws and regulations in an
avzhorizad state.

Wa can alsn lock 3 the Cla2an Watar act (CWA), whlizh is highly
analocous =2 2ACRA in this regari, and Zrom whizh Sectisn 1003 was
.rawnl/. Cases iavelving sizilaz Srovisisns o3 zhe TWa (a.g.,
Secticns 33% and 402) sugsor: the Trovositicn that while Congrass
sazancded =hat =he staces have grijary authorizy =2 adninistar <lhe
=2e sSrocram sulject o national cuidelinesg drovided sy the Acc
and av zhe IPA resgula=ions, IFA ratalned the autlierity Lo achiave
cne purscses and goals of the Act, includiag the sight to take

2/ The Zcuse 3ill (Z.R. 144%6) was amended subsagu
vomissisn ¢f cThis repors, which ckanced the ralaren

IZ2 to Subti=le T ¢cf the Zinal Acs,

2/See Repor: of Sena:ze Commistae cn Public Werks, Ne. 94-393,
2. 17, Sated June 25, 1976, which stataes with refarence to what is
fow Section 3008:

"In anyv regulasorv srogranm involving Faderal
and State carticiga:zicn, the alleocacicn or
division of enigrcement sasvonsibilisias is
gifficuls. The Commiszee drew on the simiiar
srovisions of the Clean Alz Act o 1970 and zhe
Tedaral Water Pollucien Jsntral Act of l873.”



e e cm mdmTare Swewss = 2ZTTOTTLAT2 Cases, 2ven 3ftsr a §taza Sr=cva

22g been azpraved. Sea Claveland Ilass=ic Illumizasine Cs. . 32
503 7. 22 L (3583 Ciz., L57087; ©.3. V. =2.=7 ¢S CGois-ice =Sor-acs.

335 T. 3uzp. -354, (3.C., CslsT, 5.3/ wn2Sac-3:42 32V isimcazian,
Tme. v, VorsiAia Szate Wasaer Canezal 3cals, II7 7. SUsS. sl (S.<.

Va.: 2973); G.s. V. Cazzili, Inc., <av. cocke: 380-133, (D.C. Zel
“an. 12, 198177 anc Saeil O:1 7. T=aia, 413 7. Suzp. 70, (D.C. Cal.
§73), whers the Jourt, azisr CuUotiag Srcom legislazive nistaozy

<Z the C4A, stataed:

“The language suggasts that Congrass é:id neo
intend =he enwvironmenzal ellort 2 de sudbiect
t0 a massive Zacdezal bureaucTacy; ratier, the

- - wiawm / -ee w

tates wers vastad with Prizary rsasgonsitilicy
Sor wacar <ualizy, tTiggering tle Iaderal
snforcemens mechanism only wners: tie szate
deZaulted.... The overall stTucture is desizned
SS gLve the statasg tne Iirst CcTISorTLALIY D
insure 1ts srover inmplamentazt:ion. In e

event that 2 state Zfa:ils o acs, Iederal
interventicn 13 a gersalinzv®.,

3. Stazas Wizh

which have antazxad inzo Cooperativ
arrangen s :a--s°ace :ela~1cnshxp is diffezent: Iram
z2az of iaweria aal au-“c::za';cn. A Cocperative Arrangement
is a devics 3 ass‘St stares Jhesa hazazdcocus vaste drogrTams ara
--: vaz suificiens y dev--aged to cualify Iz auzacrizasicon, and
sSrovide Zinmancial assiscance Iz those stizas. (See guidance

[{ !}

.J(ﬂ

agzrandéum on »ac"efa'~va k::angemen:s édasad August 3, 1980).
Thers is no autieor i9n 5y Z2A ¢f <he staze Iz adainiscter zne
mazarzious wasta ;rog-- in lieu ¢Z zhe fedaral cSragram. In Zazes,
“ne ncdel Cocterative arvancenent sveciiically sSravides thax:

" "ZI3A ratains 32ull ané ultizace raspensibility
for the admin;s Tation and enisrcemens 95 =he
Tedaral hazazdous wast2 manacgcement srocran in
<hle state.”

The zight and cbli;a:ion cf Z?A =9 t=aka anfaorcement aczicn
ia a szaze wish whigh :he Acency hag a Cocverazive ArTancement ls,
~narafsra, the same as i1 a state which nas neicher intariam or
Zinal authorization.

Alzhouch notice %o such statss of impenéing enforcement
ac=isn is not reguired ty RCRA, £or pursoses ol :ain:ain‘ng hazmo-

nious ZPA-gtate :ela.zons :ips, appropriate consultations should
sracede IPA ac=ibn, and writtan notice should be given Bv IPA :o
the aspropriate agency and the goverlaor o the atZaczad s:ate.

-



DCIZS I2A IUTOERCI 3TATI LAW AND RIGULATCONS C2
- - - - oo - - - - - - - -
TTOERAL LAW AND 2IGTLATICONS IM AN ATTEDRIZZD STATT:

Zaving concluded zhas IPA can endforsze haczaricus waste Laws
and requlationsg -im a stass wish an IPA-agsrsved srogram, tie Sues-
ziza taen hecsmes: dces IPA enlorse RCRA ané Zaderzal ragulaticns,
ST e stats's statute and reculatigcns? IS che laster, can I2A
ansorce a Sortion g tas stats Irogram that goes seveondé tza scope
oI coverage of the sasic Zaderal 2rocTam, or staze laws and ragula-
zions wnich were adoptad alter IPA agvroval of the stats pragraxm?
Sn zne cther hané, may E7A enlorce a scrtian of the Zedaral sSro-
gT2a t2at ig not incladed i thie szate rsgram?

These issuas mav inisially seem more academice than zazl siace,
in erder o gcain incaria authorizazisn o adninistar the RC3RA
STS¢Tan, a state 1ust have a2 Srogranm wnizsh Ls "sueilstanziallv
eciivralant” t©o the Taderal srograam (sea 2CRAL, Seccicn 3006(c)).,
and 2 zrogram which is "equivalans® <35 zhe Zadaral srsgranm i
srder =3 cain Zinal auzherizacticn (Section 3006(2)). As a =-2suls,
Tany autiorizad scacas will hawve srswisicns whizh are siailarx, i3
ast idensical, o zhe federal Tegulations. ZEawewver, zhera will
undsusztadly be diffarances I the Zederal z2néd stazs laws and
=egulazions, sarticularly during intaria auslorizaticn, and aany
stazas will have Programs wnich are, iz pare, nore stringent 2w
=rsader in scope oI coverage than tine fedsral 2rogram. Theraisre,
12 .5 verv likalv that these issues will 2e snecauntaraed Z-scuenczlv.

A3 £iscussed in Pazt L ¢f this memorandum, Section 3008 (2)}(2)

AT3A austhorizas ZPA o taxa enfgrsement aczien in an autagrizasd
stasze, aft2r actice 0 the state, in the casa ¢f "a viola:ticen
=% any reguiremens oI gikis sulZtitle.” Whan Z2A agzhcrizes a
~azarZsus waste manacement sragram uider Secsicn 3008, =ae stass
srogran beccmes e RCRA Procram ia chat staze, and is a zars
22 twne recuirements ¢ Subtitle C refaerred =5 in Seczion
3008(a)(2), which Z32A is mandaced &5 enifsrse. Uson daevelecmenz
sZ the state's program and acceptance of :tha:t pwogram by 2323,
*such stats is authorizZed o carTy cut such Sragram in lisw of
=ne Zadaral program under this subtitle in such stase..l.” (=R
Secs.on 30035(2) and (&)). Ia other wovrds, a8 cnlv hazardous
wagt2 Sragraa in e2f2ct in. that state is tihe stat:2 Irsgraa, and
=ae stata laws and regulaticons are those whick muss e "anigrsed
2y ZPA should Zederal =2nlorcement action se necessarv. This, of

caurse, does not limis EPA's richt to take action under Sectizans
7002 cr 3013 c£ RCFA (see Section 6 ¢f :this memorandum).

This zesuls is undoubt2dly in keeping with the intent of
Cangress. I£ théd faderal haza-dous was:ta zeculaticns were 2
223lv %2 handlers of haczardous waste in auznierized states, these
=arscens would be continously subjected to a dual sez of laws ané

rulacizns, a situation which Sresently esxists in theose sztatag
ch have not vat raceived interim auclkerization. Such Zdual
ulazicn is Presumaziyv what {longress iatencdaed o dhase ous ia
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State Drograa
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~ravacd Program (4
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g)). Since
ngarzazt in
= 9% sukeisl

W v g0 1
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______ L mieede maEe. w3 AS3FISE OIS BTISTVLI.CAS ¢ Sectizo 103
‘s, ang f(cl.

.Acain, an analcgy can Te Zrawn =9 ine Trovisiams 23 ska
Jlazn Wazar Ac: and :ie casas decided under i: =3 reinfszza zacts
gzinion. 3ee nized Scazas v, Carsilli, Inc., (2.C., Zel.) Ziwil
“o. 80=133, Slip Og. feccuas=r Li, Lsco; =ne_l O:1 w. Tra:na,

usTa; onived Stasges v. I.T.7. Faveniew, L8C., 24/ ?.o2 99 (9==2
Jiz., 1530). <he Sraoc.em cecomes mQ-® Coms.axX, hAcwever, wnen
tne 2pllowing questions ars cansideced:

(A) I 2 auchcorizad state SrogTan iacludes ragulaszizns
2T ssazitory Fravisions which are greatar in scsre o0 ¢sverage
than the Zaderal procrTam, can IPA also 2niorzs zacse adiisiaral
sTats Taguirements?

(3) 22 che Zaderal regulatisns czntalia 3rsvisicns woizn
ass ngt included in tne stata 2rogTram (2.¢., 3V raasen i 2ramul-
zazizn =YV IPA sussecuent o auiligrization ¢ tle s222 IragTam sV
Z33), can I2A enigrxrse Tne fadaral rTesgulatisns wWhLIn aza net o2
zazt s the staze Trogram? ané,

(C) II the state makes modiliczazicns i1n 13§ TracrTan
gitar aushcrizazion, Zces I7A enlgrse the stazs fragran as origizally
assTsved, Qr tie stacte Ircgranm as mcdified zistar asoroval Sy IPA?

These questicns will e ¢ zarticular siznificzance during
wnTeriz autiorizazion, when iie staces are recuirad snlvy o nave
——seTams which are "suhstantially sgQuivalent” o zne Zaderal sragranm,

2 wnilla Z2A and the stalsgs continue ts "Iine-zine" kel sroorams.

A I%2 an autzhcrized szate 2rzcgram includas zegulasians

Qr STAazIulIsry Frovisions which arze greater in scspe of

coverage CT more stringent than tihe federal 3Sragram,

can A also eniorce these additiconal stats rescuiraments?

Iadividual states will, in addressing indussxrial, agriculzural,
zecgraphic, avdrclegical and cozher Zactors which exist wiihxia their
sorders, undcustedly develon 3erticons cf thelr hazasious waste
srocraas whicn 2re greasar (0 scoge oI covarage tnan sihe federsal
crocran, Zxamples oI guch addiziznal covarace cauld include cha
listing of wastes which arze net included in the Iaderzl universe
cZ nazardious waste; the permittine of cenerasars g¢r sraasscorters;
secsrékesping or raporting recuiramencts not iacluded ia tne Zaderal
reculasions; and reqguirements for savsical examinatien ¢f 2mploveas
ané thelr families. State recuirements which ara greatar in scorve
cZ covaerace than the federal regulations ars cenerally those Zor
w2ich no counterparst can de Sound in the Zaderal raquisenmentss.



112 v.Z.ailcno c3 132 ZFA Ls eniizlad o anmizrzce zursuant Is
Sectisn 30C8(2)(L; and (2)., Thereilora, IFA mav nct anigrse sha-s
Scrtisn 2% a st2t2 Srsgran Which 1S srcadar i scocte of covaraga
==an =ha Zfaderal zTScran,

It shoulZs se made clear, hewewer, tiast zhare is a2 dissiaction

jecwesn sorticns of a state Srogran Which are srsader Ia scope of
Izverace, and these whica ars "acr2 stTingent” tian :tne Iaderal
srogran,  Section 1009 of RCRA and 40 CFR §§123.1(%) and 123.12i(qg)
Srovide that ncthing skall srchibic a stace 2rom iamsosing aav
Teguiremenss which are @mcre stringent than :zhcse lascsed v the
fedaral =agulations,

wnile stacte frovisicns wnlch aza Srsader i scote ¢f coverace

senerally &g not 1ave a counterzart in tne Zederal Tragranm, the
sudsect mac=ar of tle nore sSITinNgent STacte DYIVIsSLONS LS5 usuallv
csvered in similar srovisions of tie Zaderal Trsgram.  Ixamzples cof
;T2 stTiagant stats ITovis.ieons would iaclude: a ceguisement :znas
nes cnly a Zance e erscted and zailnzalined arzosund a facil:izv, Suz
z2at it Ze a Zance ¢ speciiic heignt ané of sgeciiis macerial
ta.g., 2 zen=fcoz, crain-link Zance); a recuirement tnas csnzainers
Zor stsrage 9f waste Se ¢f 2 speciiic maszsrial aad/gr calor-coded;
2 lassar apcunt ci was:t2 axemstad Irsm regulatisn cnder ke small
Suanzity cenerator 2xempticn (40 CF2 §231.3); ané a ragu--amens
tnat Iinal cover cof a land dispesal facilisy he 0f a zarcicular
maserial or talckness.

Provisions in state nrograms wnich are nore sssiagerns t=an
2ir Zaderal countergacnis ars, neverthalass, 2 jart of cthe apTravesd
aze srogram, 2nd are enfcrceanle 3y IPAL Csongrass asgaransly

-uzanded =haz r-esult vhen, in Seczizn 3009, i: actac-ized s:tazas =s
Jevelcs more stringent Srograas, and, at the same zime, aushorizad
Z33X =2 anifcrce those Srocrams under Section 3008(a)(2). Inm adéizian
mere stringent stace Provisions ia an approved cSoogram are, ualike
thcse which have no counterzart in the federal 2racram, & zars cif
~he recuirements of Subtitle C, whican ZPA is recuired o snicrcce.

3. IZ zhe. state modilies its srogram aiter aucikorization,

can IPA enigsrce the state srogran as acdiiied, or tie
state IrTgram as approved tefore the acdiiicaczian?

This issce agsumes thatz, afzer eisher inseria cr Zfinmal

aushorizacsion 9% a s:zate Trogram, the state makes acéificactions
ia that orogram. Such medifications cculd maka the program

mcre szringent, less strincent or enlarge or restrict the scove
0% the program. In such event, aust I7A eniszce tihe Progran as

s
=22,

modil or the Pragram in existance at the ¢

Wisch recardf o medilications macde v the stazes

asver Zinal authorizazion, 40 CFR §123.13 sets foreh

c-<ures Z9or such revigsions by the states anéd azproval
:ate Srocranm revisien afsar Sinal auythorizaszieon ac
i2A 3or azztreval, sublic notice given, ané a subli

-- chere isg sufiicient public inzares:. The ravision

agthorizazion?

in tXeir sTo
sPecific s72
therzof by

-
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cee CFF §123.1302)uel)e It L3, tnhez2=OTR, CL32r tnEt Lnc2T
sTasan: IPF r2gulasilns, acéiiiczzions ade ST 2 stat2 sragran
33%awr 3rmal ausneTization TaguLr2 I23 agowowval Zor osuch acéilfiica-
2isms 3 z2a eifactiva, ang zthat wma 33I22 TrSETIn wWaLsa IFA -av
aniszce .5 zhat wn.en axnsted as o she lazas: IPA agpraval.l”

Sowevar, zha fadevwal rTegulazions ra2latiag s Fhase I auzaovwLe
azion camtained in 40 CZF2 §i123.12% tarouen 122.137 d@ oGt csns=zwn
steciiic grovisions comzaranle to §123.13 with rf2stect 9 how e sl
Z.cazicns mav be nade by a scaze {1 its Program alzar inser:
auz=acTizasicn, 97 =cw aporoval ¢ anv susn mediiiatiias csuld o
lace oV :t7a, sacTt ¢f Phase II or 2izal authorizazisa. T=.s iLs a
s.gniiizans =2miss:ion, since it .s agsarent tha:t maav, I net all,
stascesg will Se making modificazicns 1n tnelir 2rsgTaas cecween :ne
aggsroval 2cr 1ataria autlorizazicn ané Tae Ziliag ¢ taeLs agpli-
caszicns fgr- fimal ausherization.d/

I the adsance 9f T2Cuirsments i RC2A or I24's ragulazions
for sunmission cf pragram mocdificatiions Ty a scate wWiil oLazaria
ausacrTizazicn 52 23 dor azstrwcval, 1t is 3rasantiv our opialcn
Taras Z27A zmay eniorce such modilicazions made by a stata wish
Ln2ariz ausngeraLzacion, actwisthstancding tzmat I2A =av a0t rave
apgroved ticsa modifications.3/

3/3iscussizns with representzatives of the S33ice 3f Ganeral
Cagnsal and 22e Jffice of Solid Wasta indicazas =ka: 40 CTR §123.13
unéar seviaw, and mav e amendaecd =3 alinm-nata tihe reguiremens
1T I7A aporave modifications macde aiter Iinal authorization. gl
5taza grsgrams Seisre the nodilications nay ce allactive. The
consaguences ¢n 2niorcement oI such 2a amendnment 2 §123.13 are
adérassed Ln =he Zollowing discussion.

i/mheze ara2, howevar, stages during interim aushorization in
“nickh stats program cnanges may bSe approved Sv IPA. Tar axantle,
wnen She stazes, having ceceived Jhase I authorizazisa, appliv o
Z2) 23y 2hase II interia authorization, they aust demenssTate tiacs
thelr Srograms have been modilied, iI necessarv, since Phase I
agsiacrLzatisn s¢ as 53 cantain the alemencts necessary I mneaet the
Taguiremenzs of one or 3oT: o the ccmponents 9 Phase II.  Likawl

changes ia the stata program duriing incterim autlorizaiisn awa sus-

aizsad =2 Z2A for appreval as pazrt cof the process ISt Iinal autiori-
zation. Thare 13 alsc a provision in the medel Memorandum o AgTae-
te

ment be4swean IPA and the state whish reguires the sta =0 iafsm
Z3A of any srcgram changes which would aZfect cthe state's ability
20 implement :he authorized program. Nevertheless, thera is no
raquiramens, as .in 40 CFR §123.13, which delays the affectiivae cats
o2 medificaticns in a staze program during interia auziaozization
unasil after IPA approval cf such medificacziens.

a
-
-
-

1)
b

3/zn =2a svent i should eliminate the reguirament of 40 CFR

3.T3 (see Ssctacte 1), then bSv much the same c2asdning contained

nereia, I2A could also eniorce mocificatzicns nade In the stats sreo-
sram a
a v

’ -
Seayr Zimal auz=horization, notwithstanéing whezher IPA had
e

gved =4e mociZicaxzions.

[§

.c.
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Inls conelisLon Ior tna Iallewing Teszscns

s Congress sSrovided in Sectica 3008 Isr zwo =vses
23 avzsherizazicn: Lnz2silm oausicerizaticn, Tz se granted uzen 2
SnCWLng IV tihe statas of "susstanzsial equivalance" Wizis zne
faferal srogram; and final aushorizazien, upen a saswing sv ke
aze of'"eéu‘v=’=nc=" wiza the Zederal Program. Obv:cus’v, i
2 jourmey Srom substantial eguivalance s ecuivalance, some

cnanges must te made, and were undoubtadly- concemplazed ov
CongrTess. Ye:t, Congress alse autiorizad ZPA 2 enfsrce the
lazardous waste Program during tnis iaseria perisé, incluédiag
the Irograms in eflact in those states S0 which iaseriz authori=-
Zzzion h1aé been Tanted. It thereiore ==ce=-s tena: Congress
-nt2ndes thac IPA enlorce such laws and reculaticns as were in
aZlecz at zhe =ine o0f viglazion in 2 s-=:= wiza iaseriz auzheri-
saticn, notwisiistanding wherler IPA pnad Izsrmally assroved each
and avery one oI zhosa laws or reculations.

2. To canclude z=hat IPA cguld net 2nisrce states laws
ané rzgulacicns adcgted alzer granting ¢f inserim authorizaz:ion,
sut was, instead, restricted o eniarcement oI cnly shcse whizh
<Jera in exis:ence at tine of approval cf zhe stacte Jragram av
Z3A, would zosanzlially susnssct the ra2gulazed communiszv ta the”
dilemma ¢Z heiag required =3 czmply wigh zwe secs <f.laws o=
segulazicons on tihe same subjec=: those which wer2 a pazt_of
the.-ZFA=azproved sctate Program 2t the time of gransing of
1nT2TII auThorizastion; and tncsa wnich the state sromulcgaszad
asftar the granting ¢ interia ausznperizaszion. Such dual ragula-

defzazs the whole Sursose of state auzhcorizasion.’/

We therelore conclude zha: chances nade o-v a state in iss
;a‘a::cus Waste 3rscrams alter ¢granting of iacaria auticr.zasicn,
and belore granting of Iinal authorizatizn, mav te enfaorced bv
Z7A ragazdiess oI Whetliar the chances have seen Zormallyv assrToved
Sy ZPA. Ia so doing, we secognlize that tnere are several Zgrceiul

arsumens=s which can be made on :ie ather side ¢f the .ssue../
c'wl:hs-anc-ng these, we helisve the weignt cf the arsumenss
ciles in Zaver o3 the conclusion which we —sached rerain,

8/mmis = ason‘ng would 1ot aprly with ecual Zarce co
mcdificat;ons made in a sta*ﬂ orogram during Zinel authorizaticn
Secause the States Presumaply «will be making zanv Zawer medifica
of their Trograms aler £inal authorizacion.

I/zcr exampie, if a2 state, aZter raceiot ¢f iaceria auzheriza
tien, makes changes in its 2rogram which azrz less s:t-ingensz, 1s E2i
=e-1ired ts enforce the Portions oI the state Srogrzm which aze
T seringcenz? The -“swe: MuSt Se "ves", and i ztne staza2 zakas
. such changes ia its = og-_m, ZPA's only rcesort mav be T3
T3vexXa tihe State's authcrization.



b

<. =2 the Zecderzl recgulacions conzain svavisicns wnizs:
are a0t iacluded 1 an arzTtrTovesd s3T2z2 TroeraEm, SiEn
I35 sndcrce zncosa fsdeval rvagulastisns L otaEz s-=zzas
The sizuatzion zresantad v tals cuestion will acst likalv
czur when I33 mocdifies r:=s regulacicns or adests new rsculaziaons,
uch as the addition of a waste to tie universe of Iszderallv-
regulated waste, altar <he agvroval of a2 stacts Srocram. This issue
is signifizgant because, with apggroximataly gsne-nall of che szzzas.
haviag recelivesd interix authorizasion, i% is iagersant o3 Lncw
whethar shances made i ke faderal IvogTam sulseguent 3 a stasza
having bean granted auyticriczazien can de salfsrzmed in shat statse,

Jacer the 2vscedure astaklished bv Secsizon 1404, anéd 40 &322

Faye LI5, a stata, imx crier w2 gaina interin cr Zinal agzhorizasizh,
2usSt suzmit o IPA i3 Srogram consisting o, among ocher zh:iacs,
che staz2 laws and rTegulazicns wWnich constizusta 133 crogram.
These ar= comrparsed ©3 e analcgcus aTTvLsions oI tas Zaderal
STsgral to dectarmine wWhietlsr tne stats Irscraz Aeets the necassary
stancdazss 3Ior iateria or Iizal authorizazicn. Appreval Is granzad
Zor Ine stecific staze srsoram as submizted, wnich %hen hbecsnmes

the hazZardcous waste drsgram in alfagt in tnat zwazs ia liau gf cha
fadaral program.3/ The faceral srogram, in eifack, ceases t=
axist in that state, excent Ior the porantial cf federal eniorcanmernc
Z tne state program cr Ile Zossikilisv ¢ action under Sections
7003 o% 301.3.

Since the staze hazardous waste laws and ra2gulations zz2
Zective in lieu oI the Zaderal program al:ar authorizaticsn, anv
changes in the ZIederal srogram made aftar <ne granting of intariz
utherization S0 a2 state do not become a 2ars 22 the state zrogran
gnless and until zhe state adcpts such caances.?/ Inasmucn as zhe
staze laws and regulations are thgse whica 223 is recquirzed o
2/53s rote¢ earlier, whnera the stata prsgranm has z greasss
scove 2 coverace than racuisad under the I28eral sragram, =haz
zars cf the staie Tragram is 1ot a sart 9f :he Zederallv-asgrovad
svegram. 49 CL.R §SL123.1{0){2) and 123.121(2)(2). Also as ngsad zarl.a
during interim auticrizaction, =23 anfsTcces nedificatichs in 2 sta:ze
srogran, notwistiastanding that Z2A [av net have apoproved thcse

Z/Tor a discussicn of the adcpticn o modilfications bv a staza
a1 i=s Trzgram, and wnhen theose modifications become a cazrt ¢ Lxe
- necrized procram, see Subsecticn 3 9o =iis Secticn, susrTa,



anis==a, 33 i5, csnversaly, not entitlad to aenisrze Zaderal
recuiramenzs Wwhich irz mcT 2 2arT O ne sTats sTogran. 28/

Wish sesaz3d 2 sizta2s wnich Rave Teen granzed Iinal aucthori-
=2=isp, =her2 are prsvisizns in the Zaderxal ragulatlons which
covarm ctne state adopsicn cI mecdilicasicns in the Zederal progranm.
sac=ion 123.13 of 40 CTR raquirss the states, alter final author:-
zacian, =2 adopt azandmenzs whichk are made ts the Tederal arogram
wighin cne vear of the . -somulgation o2 the Zfederal regulacioen,

inl2ss the s=az2 must adcrt or amend a statute, in Which casa the
ravis.on of s2e stata roeram musSt take place within o years.
Scwaver, un=il the statz adcpts =he Tederal amencduents, the sta:z:2

s=s¢ram dces not include iem, and IZPA cannot enlorce tlem in thas
state,

W2 recognize thalt shis could czsase a situation Ln which
reculazions dromulgazed v IPA subseguens to authorization of a
sussean=ial aumber cf szases waulé ez te eif:ctive 1l thcse
s=az2s unzil such =ixe as =he stazas acdeogtad them, 21/ wiile nelinc
-n affagct as zarxs oI the Zaderal cSrogram in these staites whien
é3 no= ve= have iatarim auslcrzzatzicn, and In tnose statss which
sacairve auszicrization afzsr sSTomulcazicn of the ragulaticens andé
=ava :ncluded 3 csunzassart c©f the reculations as 2arxt of thelr
staze Irgycran.

3.

IT AN INTORCIMENT ACTION IS NTCISSARY,
IN WEAT CJURT 3EQLLL IPA TILZ TEZ ACTION?

Sec=ion 3003(a)(l)} of RLIA dravides &shat whenever the

sdmiaisctracar dezermines 3at any 2erson Is in violatizan ef any
sacusrement o Subtitle C, "... the Administrator may commences a

EC7/ T 3hould be noted here :that there are compaonents of the

Zaferal procram which axe not included in Phase I interim autacriza-
sion or in scme 2nasgs of Phase IT authorization to the siates.

Tor examcle, the granzing oFf Phase I iataria authcerzization to the
§=3%as Zces not include e auzhorizy o issue RCAA permiis £
=aza-dous wasct2 management Zacilisies., Likewise, =the granting ol

Phase II, Componen:t A autiorization (covering permitting of
scorage facilities) does not include authority to issue RCRA permizs
~5 hazarious waste lané disposal facilisies, which will be covered
sv Comzonent C o Phase II. The 2crtion or portions of the federzl
sragram net caversd Dy an autherization to the state gsntinues
as 3 saz+< of zne Zfséerzl srogram in effact in that states until Iz

-

‘g egvered ov a sutseguent authorizaticn. In the meantime, IP)
ig antizled to enfgrce those portions of the faderal progranm wiaich
g=2Ts has 1ot ves been authorized to admiaister.
1 /- . s , - . . . . ae .
Li/7or a discussizn of the adcstion of modifications by a state
in i=s zrograr, see Sunsecticon 3 of this Section, supra.



si.l ag=iam inm wne Tnizad Sga2zas Jistrict Jouzt La tne disctries
i= wpie= =wme vislazicn.ccsuzTad....”

T=is stzeuze wests -urisdictiesn ¢ sulis inwvelving vislazions
A% =as =zzarsZzus waste Srocram under Subwiiiz T ia the U.S5. Jdistrics
‘suze=s, 2né tne venue o2 such acsisns La the U.S. judigial districs

1 whiah the viclation occurzad. Therxsigra, in a sult srough

7 ZFA to enlorse a Dortion ¢f the hazarzdcus Wasste BrogrTam cof a
S=a=e wnich has raceiwed imzaria or Zizal authorizazion, :tXZe
suiz should be bzought ia =he aperssriate T.S5, Districst Jours,
sut BAe sudstantive Law w2 be azzlied o the Zacts o the case
snoulé be =he stats hazardous was:2 statutas andé reculations
winich were apslicabla =2 zhcse Zacss.

Tae state z=av, of course, file its enfarzement acticas in the
s=3T2 C2UuX=S. In Tiis r2gars, IPA shoulc se awasa oI tle sSgtensial
Jnizn mav axist 3gr a Zinal decisizn La 2 stata court actisn =
act 25 czllateral sstsorgel 2o a sussecuent ac=lion wnLsn IPA zav
sTing agzinst :ne same ciiandar gver e same violaticn., 3See T.S.
. IT7 2avigner, Ine., 827 T.22 99§ (8ta Cir, L128Q0), Zoz 2 discus-
S-oh O2 ST2T2 COUrT 1udgmenss actiag as collateral estoprel acainscs
34,

4.
IT 23 ZNFORCIMENT QOF 3TATI LAWS, REGCLATIGVS Q2
SERMITS LUVOLVES ADMIWISTRATIVZ 2RCCIIIIVNCGS, 3SECULD
C2A TOLLOW 7FZDERAL CR 3TATE 3?0"“83:"

Since the 3zulk oI tae 2CRA enisrcsement activizy of 223 will
imvelve adninistrazive sroceedings, :ar:*c"‘a:ly wizh the autlozizy
19 issue adminiscrative orders under SecIions 3008, 31013 ané 7003,
the cue ‘cn 0f whether Zaderal or state administrative srocedure
will e Zgllowad in enisrcement actions is an inportant cne.

o

N

There—can—hne litsle cuestion that Congress provice
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.
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Sr3¢ram unders Sec=.on 3006 (a::a: aotice o tAh

232 wizh
.she necessary autiority to use Zfaderal procedures for enlarcemenc
of all zpplicakle halarzdcus waste laws, and :thac iz i1atanded tlaz
Tagse :r:cﬂdures he ugsaed in the avent of federal eniorcemens ¢ 2
stasa's Razarious was:t-2 laws or regulaczi ns.=2/ ‘ZTor axamsle,
Seczion 3003(z2)(l) of RCRA actheorizaes the Adminisctrazar, ia w2
avent ¢ a violation of any recuirement ol Scstizle T, £o ilssue
an orzder recuiring compliance immediazely or wizkia a specifiad
=ize. Section 3008(a)(2) makes iz cglear that such orders mayv de
in staces which arse authorized =5 carrv ous =he 1 Zous
ne a
v

t1 08 1 A D
O 0 (gt v inWn

s ); anc Sec=ion 3008(2)(3) provides Zsr a penals a-
ccmpliance, as wRll as the aushority ¢f the Administra raygke

iaterzres RCRA as liaicing the use of the adminisctrazive
C-.__Ts mentioned herein t3 Z2A, ancé that they ara nct availazla,
as such, =22 =he states. The statas statutas nay, of course,
cont2in autherisy for state aédministrative orders.



ant marmi= igsued w3 the viglator, whaesler 2v 33 Sr the S:tace,
?:ivlsi::s Sar zUslLg h2asings On any Irfer L3sued 2ncer i3
Sam=iza, 2n4 ayzherity Zzr zme adnminlistTatoo o Lssge sunsoeras
a=a alsg wncluded 12 Seczien 3008(3). Section 30C3(e¢) szecii.as
-2 scagfe andé consent of the ccmplliance criers wWnlch zZayv e

suad uncder tiis Sec=zicen.

Congzess oSravided a speciiic aechanism Igr Zaderal adainistzz
2nfsrczement Srocsadings, to te used in cases gf Zaderzl anisrcenmen
of s=a2=e DPregrams in lisu of any adainistraiive procsdures gantain
iz the laws andé r=2culations of the state in wiich the viglation
ocaurrad, JTure=hermors, Lz wouléd seem inconceiwvalla 2s 2 sractical
SJas=ar shavw 33 wouid consider using stacze adminlistrazive procedur
aven shoulé i: legally 2e possitle =2 <o so, siace Tiac wWould, in
nosST cases, aecessitata submisting zhe viclazica 22 the stacs2
acency wnese izas:lity or Zailure o taka enigrtenent acticn wWould
~ave Seen -esdonsisla Ior Sringing azout IFA's iavelvemenst Li tle

=azzar

- - P

Je

TV IWTNT OF I3A SMFCRCIMINT IN AN AUTEORIIZID STATS

ol 2l st e e - AN a- s w wchw
WEAT STIT®S SEQULD 2= TARIN TJ MINIMIZI ADVZASE
TMIACT UPON TIDERAL-ITATT RILATICNSEI?S?

At v - adhtaem- - -

T™here ara several circuamsctances underxr which IZZA nav De
=aguized =5 take enforcement acticn in a stage wicth an autsorized
4 progTam, most Srimarily secause < the state's lack of
surces ts =aka adeguate ¢r =inelv aczion. Whatever the reason,
= L]

-
--~ shculd cazelfully aveid the apoearance of ceing "overaearing”
or disregaxding :ne states' ©3ole as the primary agency Ior admin-
isw=razion and enforcement of the hazardous wasts 3T

In some cases, the stasze will recuest Z7A t2 take enigrcement
ac=ion. Ia such casas, faw problems are encountered in ZPA-stacts
~alazians. Zcwever, a laster coniirming the State's rezuest, angd
=22 notice orovided Zar in Section 3008{a)(2) sihculd ce lssued
=2 t2e stacma heiare tzhe action is ccmmenced. i tie oIner hang,
wpan the g=ate s 3jassive or uawilling o initiate 2 time.y,
asoropriace anisrcenment action, IFA shculd taka care 9 tandie
=2e master wizh Zizlomacy.

Since it is clear, as outlined above, that Ccocngress iatended
“he states 43 have the primarv enforcement autiaoricty of the RCEA
sragram, if it appears that Zsderzal enicrcement iaterventlion may =
required, 2 lettar should be wricta2n Ircm ZPA to the aprprsgriacte
szate agency adainistaring the 3Togram contalining tae 3ollaowing:

1. A descriztion of the violation, including the name
z=4 addraess 2° zhe wiglator; the cate 0f violation and lccazlion
 1e Zacilizv or site as which it occursed; rslarences to I
isions o< zhe stata program which are teing vioclacad; z2nd
zny other perzinent details which will aid in the identificazion
and 2he nature of the viclation. Additional informacion, such as

S

0t ¢t
‘1. §-e

h



nazmes ¢f witnessas, -.asgraIlry IERIrts, Ilnsgtecticn Tenerss, and
gther avidencs i ZFA's Pcssession slould ne oila2z2d ugon reguess
QI'the state sheculd zhe state declide o taka anlorzcement actize.

2. A statemens zhat under RCEAA and tne Memorzndunm oF
‘greement between I2PA and the state, it I3 tke primary ocligazian

£ the state "0 taka necassary ané :timelv actions =2 egnforss :the

_rovisions of the state hazardous wastes laws ané reculations, aagd
rhat IPA believes it is ajpropriaze txat ‘the stata tarxa such
acz=ion. In scme cases, i: weuld be approsriate o sugcest tihe
tyve of action =z be caken, suca 2s issuance of 2 comgllance
order, other administrative orders, ravocazian Qf a 2eraiz, or
€iling of an iajunctive action.

3. A statement that should tae stac2 aceacy falil 23
take approgriacte and tcimely aczicn 2oV a Z£aza gers=ain stazad in
the letstar, IFA zav thersaltar aexercise its rTight %@ in.ciacs
sniorcement action undar 3Sec=isn 3003(a)(2).

The cuestion ¢ what is a "tinmelvy” action ov tle state agencvy
will depend upon a variecy o2 circumstances. 12 an uncgozTected vig-
lation cauld cons=izute a threa:t o numan hezlswa ¢ the envizon-
ment, a relacivelv short Period 9 =ime zav sa recuirad Igr eisker
the staze or IPA =9 act. II, zhzsugh t=elenhone ¢anversactiosns or
ather communicacicns betwWween EZ2A and state agency officials, thera
is already an indicaticn belore tie lezter is mailaed =3 zhe state
that it will Probably not :ake aczion regardless af :thas rszguest,
=hman a relatively skort pezicé ¢ zime (2.g., 10 davs) Zor sza:ze

sPcnse may be allcowed before Z2A initiatas the acticn. Ia such

se, the lettesr should alsgo rafar =20 the sravicus communicazion
with the state which indicaced tShe liklihood of inaczion on its pac-s
Sn the cother hand, if there is an iadicazion that zhe state will ar
may act, but zas Zailed zo do so because of scarce rascurces ar for
ather clear and understandable reasons, a longer zericé of =zime
may be allowed =5 give the staze ample oprertuniszy o Sulfill i=s
rola as the priaary enfcrcemenct auticrisyv.,

At the 2né of =he time Serioéd stazad in the lacser, if =he
state agency nas not .jnitiaced an anisrcement action ST indicas=ad
its willingness ané iatent =0 d0 s¢, IZA jay Sroceeed 2 ccmmence
acticn as tie enlsrcing ausioricy wishouts Zursher nctificatien.

§.
EFTECT OF STATZ ACTEORIZATION ON SZCTION 7003 AND 3013 ACTICNS

Section 7002 ©f RCRA states, in per=inent tars:
by

"Hoewithstanéding anv other zrsovisicen o tais ics,
upon Taceilpt O evicdences Inat the Ranciinc... O
any sclid wasts or hazardcus waste may sresent
an imminent and substantia2l andangerment %o

1

heal=h or the enviromments, <the Adminiss<rasco=r
may =zing suit ... to lmmec.ata.y restraip any
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I3Ke SUCh QTRer ac¢Ilisn as may De necsssary.
Tee Adninlstracsy snall srovide ngtice =o e
affagcwed Srasa £ anv suech sulis., The Administrzior
say 215s, after notice o che affactad Ssaza,
=3aXe oTler ictiosn under tils seczion inecluding,
out not limized =3, issuing such orfers as may
=a necessazy o Trotsct public healr and e
envirgnment." (amphasis susPlied)

:

=gt clausa o the saecticn indicaszass =hac it was the iazancz

a &3
22 Congress &0 aliuw IZPA o take emergency actlcas So Protect human
healsh ancé thie envizonment in ca2ses 9f imminent hazard, withous re-
zard o any other Provisions o zZhe Aact. Iz is not wiznin zhe scorse
¢Z znis memcrandum. to raviaw the Purncses and uses oI Sec=ion 700737,
sut it i3 clear zhat ZPA s not bound SV any of zhe Srovisions ¢ zn
authoriced state's .aws sSr reculations which mav appear g restoics
zz liziz 22e use o2 :this Section. acalin, hcwaever, notize muss ze
g.ven =SS TIe sTate Brisr 12 tne commencemenst ¢I such an aczion.

2z is 2lso clear ‘Izcm the 2xPress woriing zf the seczizn naz
only tne Adainistrator of ZPA, cr otler Acencv zfersonnel T wnem ne
nz2s Zdelegazed autlority, mav take the acticns autaorizad by Secziznt
7093, and tnat tharaigr2 2 sta2zz2 whlich aas seen autihorized 5 admin-
LStar :tne hazardous waste Program mav nots emzloyv Section 7003 a3 a
state eniorcement nechanism. States are authorizad bHv ZPA =
adainister and 2nlorce =zhe hazarious waste frocram only under Sun-
cizle T ¢ RARA, which does not include Sec<sion 7303, Use of

'zicen 70803 Ls within the a2xzlusive Drovincs 32 222, This does
; flowever, 2ranidbifthe sctates Irom adogtion 2nd use cf thei:s
o=

imminent hazaxd autiority in the stats csurss.

[1"]

TR I ) |
11 ikt b Q'Y

opriate and timely

The apilizy of ZPA =3 take action under Section 1013 is
liXavise unaflected by authorization of a state 2rogram. 3v such
aushorization, IPA 4ces not relinguish the eniorcement opticns
wnich i1z Zossesses, tut aerely agrees to Rold zhem ian abevance =3

|~
c

he used ina =he ewven: zhe statas £ails to zake
anfgrzemenz ac:icn.éi/ 3eZare

issuing a 3013 er &9 a pesson i
an auvsthorizad state, however, notice shoulé te ven SO the acTro-
9rizte agency in the allected staze in the aann suggestac nersln,
ané celerence should 2e nade =3 The zuidance cnt issuance s 2512
crdess csntalned in tha Memorandum Irom douglas MacMillza, Act:iag
Direc2or ¢f s3e Qffice of Waste Prcgrams Znforcemen:z tc the Recional
Inicrsement Sirectors dated September 11, 1981, ensitled, "Issuanca
ef Aéministrative Orders under Section 3013 of :he Resource Con-
sarvation and Recovery Act.”

v

13/™e acdel Mamcr
c” ~zained in tche RCRA S

wm
1
[
i
[{1]
n

raamenst hetween I2A an
a Guicdance Manual rD

q n'
(38 ('_

n o

]
da
. Srovide

"Mothing ia this Agrzement .shall Se const=uad
20 restrict in any wWay EPA's authoriziv o ful-
Sill its oversizht and eniorcement r2sTonsi-
bilities uncer RCRA."
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