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Chapter One

1 Purpose of the Manual

The purpose of this manual is to provide guidance to compliance/enforcement
personnel on the substantive and procedural requirements necessary for

ensuring compliance and preparing enforcement cases under the Clean Water
Act.

The manual describes compliance monitoring, case development and judicial
proceedings including:

e Conducting compliance inspections and obtaining sufficient evidence
to document a suspected violation;

e Filing administrative, civil, and criminal enforcement actions; and

e Monitoring compliance with and enforcing consent decrees.

Reservation

The policies and procedures set forth herein and the internal office proce-
dures adopted pursuant hereto are intended solely for the guidance of
United States Environmental Protection Agency (EPA) personnel. These poli-
cles and procedures are not intended to be relied upon to create a right or
benefit (substantive or procedural) enforceable at law by a party to liti-
gation with the United States Environmental Protection Agency. The Agency
reserves the right to take any action alleged to be at variance with these
policies and procedures or that is not in compliance with internal office
procedures.
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Chapter One

2 Introduction

Purpose and Scope of the Clean Water Act

The Clean Water Act (CWA) [33 U.S.C. §1251, et seq.], as amended, was
enacted to "restore and maintain the chemical, physical, and biological
integrity of the Natiom's waters.” The CWA established a national goal to
eliminate the discharge of pollutants into the navigable waters by 1985.
The Act set up a National Pollutant Discharge Elimination System (NPDES)
permit program. Under this program, the discharge of any pollutant into
the waters of the United States is unlawful except as authorized by an
NPDES permit issued pursuant to Section 402(a) of the CWA.

By 1977, all existing industrial dischargers were required to install the
best practicable control technology (BPT) and all municipal dischargers
were required to meet secondary sewage treatment standards. By 1984,
industrial dischargers were required to meet best available technology
(BAT) requirements, which are intended to limit discharges of toxic
substances and can be more stringent than BPT standards. Discharges of
conventional pollutants (e.g., biochemical oxygen demand and total
suspended solids) were required to meet best conventional pollutant control
technology (BCT) by 1984 (explained below). New sources of industrial dis-
charges are required to meet any applicable new source performance stan-
dards that achieve the highest effluent reduction possible using the best
available demonstrated control technology.

The CWA also established a pretreatment program, which regulates industrial
discharges to publicly owned treatment works (POTWs); dredged and fill
permit program; and prohibitions on certain spills of oil and hazardous
substances.

The NPDES Permit Program

To implement the NPDES permit program, the Act set up a two—part system for
determining allowable pollutant discharges. First, the Act requires
increasingly stringent technology-based effluent limitations. EPA estab-
lishes these BPT and BAT limitations in national effluent guidelines (see
Exhibit 1-1) or, in the absence of national regulations, on a case-by-case
basis by EPA technical personnel who follow statutory guidelines. Second,
after EPA determines the appropriate technology-based requirement, the
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Chapter One Introduction

Agency is required to impose any other more stringent limitations necessary
to meet state water quality standards and any other federal law to imple-
ment any applicable water quality standard. These limitations are placed
in the NPDES permit.

State NPDES Programs. The CWA authorizes EPA to approve states to admin-
ister the NPDES program. In order to be approved, a state program must
have adequate legal authority and programmatic capability to issue and
enforce NPDES permits. Upon approving a state program, EPA must suspend
issuance of permits in that state. However, EPA retains veto authority
over any proposed state permits that do not meet the minimum EPA require-
ments, and EPA also retains concurrent enforcement authority. Under EPA
policy, EPA will take enforcement action where the state fails to take
"timely and appropriate” enforcement action or in cases of national
significance. As of February 1985, EPA has approved 37 state NPDES
programs (see Exhibit 1-2).

In those states where EPA retains the NPDES permitting authority, the CWA
provides the state with the opportunity to certify that the permit meets
all state water quality standards and any other state requirements.

The Pretreatment Program

The CWA also sets up a mechanism to regulate industrial discharges to
publicly owned treatment works (POIW), known as the pretreatment program.
Under this program, EPA has authority to develop pretreatment standards for
pollutants that interfere with or pass through POTWs or contaminate

sludge. These standards are promulgated as part of the national effluent
guidelines. A list of these categorical standards is contained in Exhibit
1-1. The standards focus on toxic pollutants that are not adequately
treated by the POTW. The program also requires certain municipalities to
submit a local pretreatment program that authorizes the POTW to regulate
1ts indirect dischargers. The pretreatment program constitutes one part of
an approvable state NPDES program. The key CWA provisions on NPDES and
pretreatment are discussed later in this chapter.

Dredggd and Fill Permit Programs

The CWA also sets up a Section 404 dredged and fill permit program. Under
this program, the Army Corps of Engineers issues permits to applicants to
discharge dredged and fill material to designated waters of the United
States. Unlike NPDES industrial permits for existing sources, the National
Environmental Policy Act (NEPA) applies to permits issued by the Corps and
thus may require the Corps to prepare an environmental Iimpact statement
(EIS) prior to issuance of a permit. While the Corps issues federal
dredged and fill permits and enforces the terms of the permits, EPA is
charged with approving state agencies to administer a Section 404 program
and with overseeing state Section 404 program implementation, including
enforcement. As of May 1985, only one state has an approved program. EPA
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Chapter One Introduction

may bring actions for discharges without a Section 404 permit and shares
enforcement authority with the Corps for Section 404 permit violatioms.

Compliance and Enforcement

The CWA establishes several authorities for EPA compliance and enforcement
activities. The Act authorizes the Administrator to require owners and
operators of polnt sources and certain contributors to publicly owned
treatment works to maintain records, and to monitor and report on water
discharges. NPDES permit holders and some industrial contributors to pub-
licly owned treatment works must submit compliance and discharge monitoring
reports on a regular basis. EPA also has authority to enter and inspect
water pollution sources, to sample direct and indirect discharges, and to
inspect records and monitoring equipment. Entry and inspection 1ssues are
discussed in detail in Chapter Three.

The CWA provides several enforcement remedies for discharging without a
permit and for violating permit effluent limitations, pretreatment require-

ments, monitoring provisions, and any permit conditions, which include the
following:

o Issuance of a notice of violation to a state and a violator;
¢ Issuance of an administrative compliance order;
o Filing of a civil action for injunctive relief and penalties;

o Filing of a criminal action; and
e Filing of an emergency action.

An approved state NPDES or Section 404 program must include the authority
to obtain civil and criminal remedies, including emergency injunctive
relief; the state has primary responsibility for bringing enforcement
action.

The CWA also contains a citizen suit provision, which authorizes persons to
commence a civil action against alleged violators to enforce the Act's
requirements or to require the Administrator to perform a mandatory duty.,
The Act provides for extensive public participation in several areas of
regulatory development and the enforcement process. In addition, an
opportunity for the public's input is required in developing, revising, and
enforcing any effluent regulation, permit limitation, or program estab-
lished by EPA or a state agency.
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Chapter One Introduction

Program Regulations

EPA has published the NPDES program regulations in 40 C.F.R. Parts 122
through 125. Part 122 contains substantive permitting requirements,
including reporting, testing, and other permit conditions (as opposed to
specific permit limitations contained in effluent guidelines). Part 123
contains permitting and enforcement requirements for approval of state
NPDES programs. Part 124 contains procedural requirements for issuing per-
mits and challenging permit limitations, including evidentiary hearings. -
Part 125 provides criteria to be applied by EPA or an approved state in
imposing effluent limitations and making specialized permit determinations
under the NPDES program, such as variance requests. Key sections of the
regulations are outlined in Exhibit 1-3.
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3 A Short Legislative History

Pre-1972 Law

Apart from the 1899 Rivers and Harbors Act 33 U.S.C. §407 et seq. (commonly
known as the "Refuse Act”), the federal water pollution control effort did
not begin until the passage of the Federal Water Pollution Control Act of
1948 (FWPCA). The FWPCA relied primarily on state and local action to meet
federal pollution abatement goals. The federal government's role was
restricted to assisting local governments in meeting their water pollution
control problems.

The 1965 amendments to the FWPCA continued to rely largely on state

action. The amendments required the states to establish water quality
standards that would be applicable to interstate waters. In 1966, the Fed-
eral Water Pollution Control Administration established guidelines on water
quality standards. By 1972, the majority of states had obtained federal
approval for their standards. The 1965 amendments also provided for
federal grants for state water pollution control activities. Regarding
enforcement, however, the federal law relied primarily on informal negotia-
tions and cooperative efforts between the enforcement agency and the
polluter.

In contrast to the water quality-based approach of the FWPCA, the Refuse
Act prohibited the discharge from a ship or shore installation into navi-
gable waters of the United States of “any refuse matter of any kind or
description whatever other than that flowing from streets and sewers and
passing therefrom in a liquid state without a permit.” Originally intended
to protect navigation, the Refuse Act was rejuvenated as a water pollution
control measure. In United States v. Republic Steel Corp. [362 U.S. 482
(1960)], the Supreme Court interpreted an “obstruction to navigable capa-
city” to include the discharge of industrial wastes into a navigable

river. 1In 1971, the Army Corps of Engineers adopted guidelines to imple-
ment an Executive Order of December 1970, which created a Refuse Act permit
program.
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The 1972 Amendments

The FWPCA amendments of 1972 set up a comprehensive regulatory scheme for
controlling water pollution discharges and resolved the differing water
quality standards approach of the 1965 FWPCA and the effluent standards
approach of the Refuse Act. The 1972 amendments to the FWPCA set as a
national goal the elimination of the discharge of pollutants into the
navigable waters by 1985. The amendments also abandoned water quality
standards as the primary regulatory approach in favor of EPA-promulgated;
industry-by-industry, technology-based effluent limitations and extended
federal jurisdiction to all waters of the United States.

The amendments established the NPDES permit program to implement these
“"technology-forcing”™ standards, superseding the Refuse Act permitting
program. Under this scheme, a permit is required for any discharge into
the waters of the United States and cannot be issued unless the effluent
discharges meet federal effluent guidelines or, when no guidelines exist,
the issuilng Agency's best professional judgment on how to meet statutory
requirements. The Act further required more stringent permit limitations
based on state water quality standards and other state water quality
requirements. The amendments also authorized EPA to establish effluent
standards for new sources and toxic pollutants and to set pretreatment
standards for industrial contributors or indirect discharges to publicly
owned treatment works.

Finally, the amendments provided extensive enforcement authority, including
issuance of administrative orders, and established civil penalties of up to
$10,000 per day of violation and criminal penalties of up to $25,000 per
day of violation and one year in prison.

EPA promulgated the initial regulations for state NPDES programs on
December 22, 1972 (37 Fed. Reg. 28391) and promulgated substantive NPDES
permitting requirements on May 22, 1973 (38 Fed. Reg. 13528). 1In the
initial, or "first-round,” permitting effort, EPA and states with NPDES
program authority issued over 65,000 NPDES permits. EPA issued the vast
majority of these permits prior to promulgation of best practicable coatrol
technology (BPT) effluent guidelines by relying on its authority under
Section 402(a)(l) of the Act to issue permits with “"such conditions as the

Administrator determines to be necessary to carry out the provisions of
this Act.”

The NRDC Consent Decree and the 1977 Amendments

EPA's development of BPT national effluent guidelines focused largely on
conventional pollutants such as biochemical oxygen demand, suspended
solids, and acidity and alkalinity. In addition, EPA regulated some toxic
pollutants on a substance-by-substance basls under Section 307 rather than
on an industry-by-industry basis through the effluent guidelines. In 1975,
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the Natural Resources Defense Council (NRDC) and several other environmen—
tal groups filed suit against EPA challenging (1) EPA's criteria for
identifying toxic pollutants under Section 307(a) of the CWA, and EPA's
failure to promulgate effluent standards under this section and (2) EPA's
failure to promulgate pretreatment standards under Section 307(b) for
numerous industrial categories and pollutants. In settling this litiga-
tion, NRDC v. Train, 8 ERC 2120 (D. D.C. 1976), EPA and NRDC agreed on a
policy to regulate toxic pollutants through EPA effluent guidelines and
standards.

The consent agreement required EPA to regulate the discharge of 65 categor-
ies of priority pollutants (which included 129 chemical substances) from 34
industrial categories unless specific findings could be made to exclude
industrial categories or pollutants from regulation. EPA subsequently
removed 3 of the 129 substances from regulation. The decree required
adoption of best available technology (BAT) effluent limitation guidelines
in each category by June 30, 1983, and set similar requirements for new
sources and indirect dischargers. NPDES permits issued or renewed after
January 1, 1976, had to be modified to reflect these new effluent
standards.

The 1977 Federal Water Pollution Control Act amendments largely incorpor-
ate the NRDC Consent Decree by:

o Adopting the list of priority pollutants as the list of toxic
pollutants to be regulated by EPA;

® Requiring establishment of BAT effluent limitation guidelines by
July 1, 1980;

e Requiring compliance with BAT effluent limitations by July 1, 1984;
and

e Allowing EPA to add to or delete from the list of toxic pollutants.

On March 9, 1979, the Consent Decree was modified (12 ERC 1833) to adopt
the 1977 amendments' BAT compliance deadline of June 30, 1984, and to
extend the deadline for developing technology-based effluent limitations
for toxics in the 34 industrial categories.

The 1977 amendments made other significant changes as well. First, under
the revised Section 402(d), EPA is authorized to issue an NPDES permit in

those instances in which the state-proposed NPDES permit is inconsistent
with the federal requirements.

Second, Section 313 was amended to authorize states to issue NPDES perumits
to federal facilities (see Executive Order 12088). EPA has interpreted
Section 313 to require state programs to include federal facilities permit-
ting in its NPDES program. (See "State Regulation of Federal Facilities
Under the Federal Water Pollution Control Act Amendments of the 1977 Clean
Water Act POLICY GUIDANCE MEMORANDUM," March 10, 1978, contained in the
Permits Division (Office of Water) Policy Book.)
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Chapter One A Short Legislative History

Third, the amendments add significant pretreatment provisions. Under
Section 402(h), EPA has authority to take enforcement action in an approved
NPDES state to prevent the introduction of pollutants into a POTW that is
discharging pollutants in violation of its permit. EPA previously had this
authority only in unapproved states. Section 309(f) authorizes EPA to take
a civil action against an indirect discharger for violating any pretreat-
ment standard and against the receiving POTW in which the POTW does not
begin enforcement action within 30 days following notice from the Admin-
istrator; it also authorizes EPA to require POTWs to submit pretreatment
programs for Agency approval. Section 402(b)(8) requires states to include
conditions in POTW NPDES permits that ensure the identification of sources
introducing pollutants to POTWs and to implement a program to ensure
compliance with pretreatment standards by each such source.

Finally, Congress ratified the judicial and regulatory interpretations of
the Section 404 program as one with broad jurisdictional scope, including
wetlands. The amendments also established EPA's authority to approve state
Section 404 programs in certain waters of the United States.

Recent Regulatory Developments

Following the passage of the 1977 amendments, EPA substantially revised the
NPDES permitting regulations to include best available technology (BAT), or
"second-round,” permitting conditions (i.e., testing and monitoring re-
quirements; 44 Fed. Reg. 32854, June 7, 1979). EPA revised these regu-
lations and consolidated them with other EPA permit program regulations (45
Fed. Reg. 33290; May 19, 1980). Shortly thereafter, several industry
groups and NRDC challenged numerous sections of the EPA permitting
regulations. The litigation focused largely on challenges to permittee
reporting and testing requirements. EPA settled most of the NPDES-specific
issues by agreeing to propose regulatory revisions (47 Fed. Reg. 25546,
June 14, 1982; and 47 Fed. Reg. 52072, November 18, 1982). The Agency also
promulgated a final regulation on common issues (i.e., provisions applic-
able to NPDES as well as other EPA permitting programs) on September 1,
1983 (48 Fed. Reg. 39611). EPA adopted the final regulation on NPDES-
specific issues on September 26, 1984 (49 Fed. Reg. 37997).
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4 Qverview of the Clean Water Act

The following are the central components of the CWA's regulatory scheme:

e Section 301 -- Prohibition against discharges to waters of the
United States except in compliance with an NPDES or Section 404
permit and compliance deadlines for technology-based effluent
limitations and water quality-based effluent limitations;

e Section 303 -- State development of water quality standards and EPA
review of such standards;

e Section 304 — Criteria for development of national effluent
guidelines for industry categories;

e Section 306 — EPA development of standards of performance for new
sources of pollutant discharges;

e Section 307 —— EPA development of pretreatment categorical stan-
dards for industrial contributors to POTWs and development of toxic
pollutant standards;

e Section 308 —— EPA authority to require discharger reporting and
monitoring and to enter, inspect, and sample water pollutant
discharges;

e Section 309 -- Aduinistrative orders and civil and criminal
enforcement of the NPDES program and Section 404 violations;

e Section 311 -- Control of discharges of oil or hazardous
substances;

e Section 313 —- State and EPA NPDES permitting of federal
facilities;

e Section 401 ~- State certification of EPA-issued permits;

e Section 402 -- EPA issuance of NPDES discharge permits and EPA
approval of states to administer an NPDES program;

CWA Compliance/Enforcement 1-11 Guidance Manual 1985
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e Section 404 -— Army Corps of Englneers’ issuance and enforcement of
dredged and fill permits and EPA approval of state Section 404
programs;

e Section 504 —- Enmergency enforcement;
e Section 505 — Citizen suits against CWA violators or against the
Administrator for fallure to perform a nondiscretionary act or

duty;

e Section 508 — Prohibitions on award of federal contracts, grants,
or loans for CWA violations;

e Section 509 -- Judicial review of EPA effluent standards and Agency
permitting decisions; and

® Section 510 -- State authority to set more stringent effluent limi-
tations than those required by federal law.

NPDES Permits and Effluent Standards

Section 402 of the CWA establishes the NPDES permit program. Under Section
301 of the Act, the discharge of pollutants into the waters of the United
States 1s prohibited except when the discharge dccurs under the limitations
and conditions of an NPDES (or Section 404) permit. The permit incorpo-
rates the minimum, nationally required effluent limitations and any more
stringent water quality-based limitations, as well as other compliance
measures, schedules, and monitoring and reporting requirements. These
limitations are legally binding on the industrial or municipal permittee.

Permit Limitations and Compliance Deadlines

Section 301 also provides compliance deadlines for industrial and municipal
dischargers to achieve minimum levels of water pollution control. By July
1, 1977, industrial permittees were required to achieve BPT; and, by July
1, 1984, industrial permittees were required to achieve BAT for toxic
pollutants. Under Sections 301, 306, and 307, EPA has established BPT,
BAT, and new source effluent limitations and standards by promulgating
industry-by-industry effluent guidelines.

Section 304 provides the criteria for adopting limitations through effluent
guldelines. For setting both BPT and BAT, Sections 304(b)(l)(A) and
304(b)(2)(B) direct the Administrator to "identify, in terms of amounts of
constituents and chemical, physical, and biological characteristics of
pollutants, the degree of effluent reduction attainable through the appli—
cation of [BPT or BAT] for classes and categories of point sources....’

Both BPT and BAT require a consideration of costs (although for BPT, Sec-—
tion 304(b)(1)(B) specifically requires the Agency to compare the total
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Chapter One Overview of the Clean Water Act

cost of the pollution control technology with the effluent reduction
benefits that the Agency expects to achieve). 1In adopting standards,
Section 304(b)(1)(B) directs EPA to consider the age of the equipment and
facilities involved, the effluent reduction process employed, engineering
aspects, process changes, nonwater quality environmental impact (including
energy requirements), and any other appropriate factors, as determined by
the Administrator.

Section 304(b)(4)(B) provides that in setting BCT limitations, EPA must
consider the same factors in setting BAT and must do an additional cost
test. BCT cannot be less stringent than BPT nor more stringent than BAT,

The effluent guidelines are contained in 40 C.F.R. Parts 400 to 464.
Effluent limitations become enforceable against an individual point source
discharger through its NPDES permit. Toxics standards and new source
performance standards (NSPS) are enforceable whether or not a permit has
been issued, and pretreatment standards are enforceable directly or as part
of a POTW pretreatment program. The nationally promulgated effluent
guideline regulations may not be challenged in an NPDES permit proceeding;
under Section 509(b)(l), a challenge must be made within 90 days of
promulgation of such final regulations.

Where effluent guidelines have not been established for a particular indus=—
trial category, EPA has authority under Section 402(a)(l) of the Act to
issue enforceable NPDES permits "upon such conditions as the Administrator
determines to be necessary to carry out the provisions of the Act” [United
States v. Cutter Laboratories, Inc., 413 F. Supp. 1295 (E.D. Tenn 1976)].
EPA refers to these permits as "best professional judgment” (BPJ) permits.
Where an effluent guideline does apply to a particular discharger, EPA or
an authorized NPDES state can use its Section 402(a)(l) or equivalent state
authority to establish additional permit limitations for pollutants that
were not addressed by the national guideline.

New Source Performance Standards

Section 306 directs the Administrator to adopt new source performance stan-
dards (NSPS) for new sources of water pollutants. A new source is definad
as "any source, the construction of which is commenced after the publica-
tion of proposed regulations prescribing a standard of performance under
this section which will be applicable to such source....” Construction {is
defined as "any placement, assembly, or installation of facilities or
equipment (including contractual obligations to purchase such facilities or
equipment)....” EPA publishes NSPS regulations along with industry-by-
industry effluent guidelines for existing sources.

The NPDES regulations provide criteria for determining whether a source is
an existing source (or a modification thereof) or a new source. This
determination is important for three reasons:

e TFirst, NSPS can be more strict than effluent guidelines for
existing sources;
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e Second, EPA-issued new source permits, unlike existing permits, are
subject to the environmental review requirements of the National
Environmental Policy Act (NEPA), and thus the facility may be
required to prepare an environmental impact statement (EIS) [Note
that state-issued new source permits are not subject to NEPA. See
District of Columbia v. Schramm, 631 F. 2d 854 (D.C. Cir. 1980), 40
C.F.R. §122.29(c)(1)(41)]; and

e Third, under Section 306(e), the new source discharges must immedl-
ately comply with the NSPS and do not receive the statutory compli-
ance deadline of June 30, 1984, as do existing sources, which must
attain BAT.

The permit regulations at 40 C.F.R. §122.29(d)(4) require dischargers to
"start up" all pollution control equipment so that their permit conditions
are met prior to any actual discharge and to meet all permit conditions no
later than 90 days following issuance of the permit. Where there is a new
discharge of pollutants, but no applicable proposed NSPS, the source is
considered to be a new discharger under the WPDES regulations (40 C.F.R.
§122.2). New dischargers, like new sources, must have all start-up
equipment in place to meet permit conditions before beginning to discharge.

In addition, Section 306 provides new sotrces with a ten-year period of
protection from more stringent technology-based standards, and new dischar-
gers receive a similar protection period from more stringent technology-
based standards. However, for both new sources and new dischargers, the
protection period does not extend to additional or more stringent permit
conditions based on water quality standards, toxic effluent standards undler
Section 307(a) of the CWA, or additional permit conditions controlling
toxic pollutants or hazardous substances that are not controlled by NSPS.

Water Quality-Based Limitations

Section 301(b)(1)(C) requires POTWs to achieve “"any more stringent limita-
tion, including those necessary to meet water quality standards...estab-
lished pursuant to any State law or regulations...."” As noted in United
States Steel Corp. v. Train [556 F. 2d 822, 838 (7th Cir. 1977)],
technology~based limitations represent the minimum level of pollution con-
trol required by the Act. Any more stringent water quality-based limita-
tions apply to both industrial and municipal dischargers and must be placed
in the NPDES pernit.

Publicly Ouned Treatment Works

Section 301(b)(1)(B) requires POTWs, as defined in Section 201, to achieve
effluent limitations based upon secondary treatment guidelines. Section
304(d)(1l) directs EPA to adopt secondary treatment guidelines. The Agency
has defined secondary treatment in 40 C.F.R. Part 133. 1In the 1981 amend-
ments to the Act, Congress added Section 304(d)(4), which provided that
"such biological treatment facilities as oxidation ponds, lagoons, and
ditches and trickling filters shall be deemed the equivalent of secondary
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Chapter One Overview of the Clean Water Act

treatment.” 1In amending this section, Congress approved the use of certain
biological treatment techniques that can significantly reduce biological
oxygen demand (BOD) and total suspended solids (TSS) levels, although these
treatment techniques are not capable of achieving the regulatory standard
of 30 mg/L of BOD and TSS over a 30-day period. EPA issued rules to
implement Section 304(d)(4) on September 20, 1984 (49 Fed. Reg. 36986).

General NPDES Permits

EPA or a state approved to issue general permits may issue a general NPDES
permit covering a category of discharges under the CWA within a geographi-
cal area. General NPDES permits set permit limitations and conditions,
including monitoring and reporting requirements on an area-wide and indus-
try basis and authorize discharges from a large number of facilities with a
single permit action. EPA began to implement the general permit program in
1979. Exhibit 1-4 contains a list of proposed and issued general permits.
The permitting approach has its greatest impact where an industry is con-
centrated in a particular geographical area. For example, a general permit
for coal mining activities in Kentucky covers about 2,500 facilitles.

EPA uses general permits for major as well as wminor dischargers. Major
dischargers are defined 1n Section 122.2 as "any NPDES 'facility or acti-
vity' classified as such by the Regional Administrator or, in the case of
'approved state programs,' the Regional Administrator in conjunction with
the state director.” Under 40 C.F.R. §122.28, the NPDES director may issue

a general permit covering either separate storm sewers or a category of
sources that:

e Involve the same or substantially similar types of operatioans;
e Discharge the same types of wastes;

e Require the same effluent limitations or operating conditions;
o Require the same or similar monitoring; and

e 1In the opinion of the NPDES director, are more appropriately con-
trolled under a general permit than under individual permits.

EPA issues general permits based on BPJ determinations under authority of
Section 402(a)(l) of the CWA Ln any case where effluent guidelines do not
address the discharges regulated by general permits.

The NPDES director may require any person authorized by a general permit to
apply for an individual permit for several reasons, including "[t]he
discharger is not in compliance with the conditions of the general MNPDES
permit” [Section 122.28(b)(2)]. 1In addition, any general permittee may
request to be excluded from the coverage of the general permit by applying
for an individual permit.
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State NPDES Programs

Section 402(b) of the CWA authorizes EPA to approve states to administer
the NPDES program. The Administrator must approve a proposed state permit
program unless he or she determines that the state does not have adequate
legal authority or programmatic capability. This includes permitting and
enforcement authority, and adequate resources and staffing. The approved
program must cover all categories of direct discharges to state waters
(including federal facilities), as well as regulate indirect dischargers
through a pretreatment program. The permitting requirements that all NPDES
states must meet are contained in 40 C.F.R. §123.25. Upon approval, EPA
must suspend further isguance of federal NPDES permits in the state under
Section 402(c). The state also becomes the primary enforcement authority
of the NPDES program. [See Aminoil U.S.A. Inc. v. California State Water
Resources Control Board, 674 F. 2d 227 (9th Cir. 1982).] However, Section
309 does not preclude federal enforcement following state NPDES program
approval. EPA also retains extensive statutory oversight authority under
Section 402(d) to review proposed state permits and to withdraw a progranm
that does not comply with federal requirements.

Compliance with Permit Limitations

Permit limitations generally serve as a shield for enforcement. Section
402(k) provides that "[c]ompliance with a permit issued pursuant to this
section shall be deemed compliance [for the purpose of federal enforcement
and citizen suits] with Section 301, 302, 306, 307, and 403, except any
standard imposed under Section 307 for a toxic pollutant injurious to human
health.” 1In duPont v. Train [430 U.S. 112, 138, n. 28 (1976)], the Supreme
Court noted that "[t]he purpose of §402(k) seems to be to insulate permit
holders from changes in various regulations during the period of a pernmit
and to relieve them of having to litigate in an enforcement action the
question of whether their permits are sufficiently strict. 1In short,
§402(k) serves the purposes of giving permits finality.” (Chapter Eleven
discusses this concept in greater detail.)

Permit Modifications

While it is important to set effluent limitations for all pollutants during
the initial permit issuance, EPA or an approved state may reopen and modify
a permit under 40 C.F.R. §122.62. The following are examples of good cause

for permit modification:

e Material and substantial alterations to the permitted facility;

e New information received by the NPDES director that was not avail-
able at the time of permit issuance;

e Regulations on which the permit was based have been changed by EPA
or judicial decisions (permittee must request this modification);
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e Incorporation of a Section 307(a) toxic effluent standard; and
o Modification of a compliance schedule.

Note that administrative orders issued under Section 309 that contain com-
pliance schedules do not modify permit requirements.

State Certification

Where EPA 1s the permit-issuing authority, Section 401 of the Act requires
a gtate to certify that the NPDES permit meets requirements of federal and
state law, including application of state water quality standards. (EPA
has adopted regulations for certification in 40 C.F.R. Part 121. The
regulations actually refer to the Refuse Act predecessor to Section 40l.)
EPA cannot issue the permit until the state so certifies or waives
certification. Section 303 establishes procedures for establishing state
water quality standards, subject to approval by the EPA Administrator, and
Section 303(c)(l) requires a state to review its water quality standards at
least once every three years and to receive EPA approval of these
revisions.

The Pretreatment Program

The pretreatment program is designed to protect municipal wastewater treat-
ment plants and the environment from damage that may occur when pollutants
are discharged into a sewage system. Section 307 of the Act establishes
regulation of industries that discharge waste to a POTW and authorizes EPA
to set pretreatment standards for those pollutants discharged to POTWs that
would interfere with, pass through, or otherwise be incompatible with the
treatment works. The general pretreatment program regulations are
contained in 40 C.F.R. Part 403.

Because municipal wastewater treatment systems are designed primarily to
treat domestic wastes, the introduction of nondomestic wastes may affect
these systems. For example, the bacteria needed in activated sludge
treatment systems can be inhibited by toxic pollutants. The result is
interference with the treatment process, which means that domestic and
industrial wastes may be improperly treated by the POTW before being
discharged into the receiving water. Even 1f pollutants do not ,{nterfere
with the treatment systems, they may pass through POTWs without belng
adequately treated because the systems are not designed to remove them.
EPA has prohibited "interference"” and "pass through” in 40 C.F.R. §403.
While these definitions were remanded in National Association of Metal
Finigshers, et al. (NAMF) v. EPA {719 F. 2d 624, 641 (3d Cir. 1983)], rev'd
in part on other grounds, 53 U.S.L.W. 4193 (Sup. Ct. 1985), the generic
prohibition in Part 403 remains.

EPA regulates indirect discharges in two ways. First, under the NRDC
consent decree (cited above) and Section 307(b)(l), EPA must adopt 34
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industrial pretreatment or categorical standards, which are analogous to
BAT standards for direct dischargers unless EPA can support a decision to
exclude them from national regulation. Categorical standards apply to
those users in these categories that the Agency has determined are the most
significant sources of toxic pollutants. 1In developing these categorical
standards, EPA compares the percent removal of pollutants achieved for BAT
at a direct-discharging industry to the percent removal of indirectly
discharged pollutants at the POTW to determine whether there is "pass
through” of pollutants. If there is "pass through,” EPA establishes
categorical pretreatment standards based on BAT.

As of May 1985, EPA has adopted 24 final pretreatment categorical standards
covering 21 industrial categories. Industries in those categories must
come into compliance with the standards no later than three years from the
effective date of the standard. Section 307 also authorizes EPA to approve
POTW applications for removal credits for an industrial user (i.e., a
treatment allowance for the POTW's treatment of some of the industrial
user's discharge). In addition, POTWs are required to establish more
stringent local limits for industrial users where necessary to protect the
environment or the municipal sewage system (40 C.F.R. §403.5). Section
403.5 also states that limits are considered pretreatment standards and are
enforceable as such under Section 307(d) of the Act.

Second, the general pretreatment regulations prohibit the discharge of
pollutants that:

e Create a fire or explosion hazard in the sewers or treatment works;
e Are corrosive (i.e., pH lower than 5.0);

e Obstruct flow in the sewer system or interfere with operation of
the sewer system;

e Upset the treatment processes or cause a violation of the POTW's
permit; and

e Increase the temperature of wastewater entering the treatment plant
to above 104 °F (40 °().

These prohibited discharge standards apply to all industrial and commercial
establishments connected to POTWs.

In NAMF, cited above, the court addressed several issues in the pretreat-
ment program. The court upheld the BPT-level electroplating pretreatment
standards (40 C.F.R. Part 413; see Exhibit 1-1). (Electroplaters consti-
tute approximately 11,000 of the 14,000 indirect dischargers.) The court
also upheld the combined waste stream formula (i.e., the formula for
deriving categorical standards where more than one waste stream are
combined) and the removal credits provision. The court remanded the
definitions of "interference” and "pass through.”
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Approval of Local Programs

Those POTWs with a total design flow greater than 5 million gallons per day
that receive industrial discharges that either pass through, interfere
with, or are covered by a categorical standard must submit a local
pretreatment program to EPA or an approved state (40 C.F.R. §403.8). An
approved local program must develop and enforce local limits to implement
the prohibitions on pass through and interference, as well as the specific
prohibitions of 40 C.F.R. §403.5(b) (see NAMF, above).

The POTW must have authority to obtain remedies for violations of categori-
cal standards, local limits, or other pretreatment requirements such as
monitoring [40 C.F.R. §403.8(£)(1)(vi)(A)]. The state may approve the
local program if the state has an approved pretreatment program; otherwise,
EPA approves the program. The state and EPA may take enforcement action
when the POTW either has not taken timely and appropriate enforcement
action or has sought an insufficient remedy.

Where the POTW does not have an approved local program at the time the
POTW's existing permit is reissued or modified, the reissued or modified
permit must contain a compliance schedule to develop such a program [40
C.F.R. §403.8(d)). The approval authority should also incorporate an
approved POTW pretreatment program into the POTW permit [40 C.F.R.
§403.8(e)(4)].

Reporting Requirements

Industrial dischargers covered by categorical standards must prepare a
Baseline Monitoring Report (BMR), which describes a facility's operation
and waste stream characteristies (40 C.F.R. §403.12). The discharger
submits this report to the POTW (if the POTW's pretreatment program 1is
approved) or to the applicable approval authority. The BMR, which
generally includes sampling and analysis data of the industrial user's
discharge, must be submitted within 180 days of the effective date of final
categorical pretreatment standards for that industrial category. If not in
compliance, the user must develop and submit a compliance schedule
describing the steps it will take to achieve compliance. Within 14 days
after the date for each step, the user must submit progress reports.

Within 90 days of the final compliance date of an applicable standard, the
indirect discharger must submit a compliance data report detailing the
nature and concentration of the industry's discharges. Industries subject
to categorical standards must also, at least twice a year, submit a report
containing self-monitoring results to the Control Authority. 1In addition,
an industry must report immediately any slug loads or significant changes
in its discharge characteristics to the POTW.

Pretreatment Enforcement

EPA's pretreatment enforcement efforts have increased with the 1984 dead-
lines for achieving certain pretreatment categorical standards. On October
28, 1983, EPA issued a Pretreatment Compliance Strategy (Short Term). (See
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Water Enforcement Policy Compendium.) The objective of the short-term
strategy is to require all POTWs that are obligated to develop and imple-
ment pretreatment programs to do so in the shortest possible time. The
policy states that POTWs that did not meet the July 1, 1983, deadline for
approval of POTW programs under Section 309(a)(5)(A) will receive compli-
ance schedules, through administrative orders or judicial orders, requiring
submittal of a program no later than September 30, 1984. The strategy also
provides for EPA enforcement of categorical standards in unapproved cities
in unapproved states and in approved cities that are not enforcing
categorical standards. (See Chapter Eight for a more detailed discussion
of pretreatment enforcement.)

On April 12, 1984, EPA issued FY 1984 Pretreatment Enforcement Activities,
which included an attachment addressing factors for identifying POTW and
industrial user pretreatment referrals. On November 5, 1984, EPA issued
Guidance to POTWs for Enforcement of Categorical Standards to advise POTWs
of their responsibilities for enforcing pretreatment categorical
standards. Further guidance to be considered in making POTW referrals was
issued on December 31, 1984, as the POTW Pretreatment Multi-Case
Enforcement Initiative.

Recordkeeping, Monitoring, and Entry and Inspection Provisions

Authority

Section 308 of the CWA provides broad authority to EPA to require direct
and indirect dischargers to maintain records, make reports, and provide
monitoring and sampling data. An approved NPDES state must have equivalent
Section 308 authority. EPA may use this authority to gather information
for developing effluent limitations and pretreatment standards; to deter-
mine whether any person is in violation of any effluent limitation, other
limitation, or pretreatment standard; or to carry out the NPDES program,
Section 311 (o0il and hazardous substances discharges), or Section 404
(dredged and fill permit program). For example, Section 308 authorizes EPA
to require NPDES application form data, including testing of toxic
substances 40 C.F.R. §122.21, and together with Section 402(a)(l) and
402(a)(2) authorizes EPA to require permittees to submit discharge
monitoriug reports.

“ntry and Inspection

Sections 308(a)(4)(A) and (B) authorize the Administrator or an authorized
representative to enter and inspect a discharger's premises, to have access
to records and equipment, and to conduct sampling. In Marshall v. Barlow's
[436 U.S. 307 (1978)], the Supreme Court held that an OSHA inspector was
not entitled to enter the nonpublic portions of a worksite without either
the owner's consent or a warrant. The Barlow's decision affects all EPA
inspection programs, including inspections conducted by state personnel and
EPA contractors. If consent is denied, the Agency must seek an ex parte
administrative warrant through the U.S. Attorney. The warrant must
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designate specific areas of the facility to be inspected. The Agency may
obtain a warrant if it can show that the facility was chosen on the basis
of a general administrative plan for enforcing the Act. ([See Public
Service Company of Indiana v. Environmental Protection Agency, 509 F. Supp.
720 (S.D. Ind. 1981) (Clean Air Act case).] Chapter Three discusses entry
and access issues in greater detail.

Confidential Business Information

Under Section 308(b), any records, reports, or other information that is
obtained from the discharger or during an inspection and that constitutes
effluent data must be made available to the public, unless a person can
show that the portion of the information that 1s not effluent data is
entitled to be withheld as a trade secret. Further, Section 402(j)
requires permit applications and issued permits to be avallable to the
public, including information submitted on forms and any attachments used
to supply information required by the forms [40 C.F.R. §122.7(c)]. The
Adninistrator must review requests for confidential treatment of informa-
tion in accordance with 18 U.S.C. §1905 and 40 C.F.R. Part 2. Under 18
U.S.C. §1905, criminal penalties are also provided if a federal employee
knowingly releases information determined to be confidential.

011 and Hazardous Substances Spills

Section 311 of the CWA provides a liability and compensation system for the
discharge of oil and hazardous substances into the waters of the United
States. Section 311(b)(3) prohibits the discharge of oil or hazardous
substances in "harmful” quantities. The CWA defines "hazardous substances”
as substances that "when discharged in any quantity into or upon [statu-
torily covered waters or their adjoining shorelines] present an imminent
and substantial danger to the public health or welfare, including, but not
limited to, fish, shellfish, wildlife, shorelines, and beaches.” The list
of hazardous substances 1s contained in 40 C.F.R. Part 1l6.

The unauthorized discharge of oil and hazardous substances may result in
the assessment by the Coast Guard of an administrative civil penalty of not
more than $5,000 per day of violation. In the case of discharges of haz-
ardous substances, the EPA Administrator may, in lieu of the Coast Guard
assessments, begin a civil action in district court under Section
311(b)(6)(B) to impose a penalty not to exceed $50,000.* EPA interprets
its enforcement authority under this section as applying only to hazardous
substances.

* EPA and the Coast Guard have entered into an agreement regarding the
enforcement of Section 311, which governs which agency will take
enforcement action (see 44 Fed. Reg. 50785, August 29, 1979).
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Where such a discharge was the result of willful negligence or willful mis-
conduct by the owner, operator, or person in charge, the maximum liability
increases to $250,000. Note that civil penalties may not be assessed under
both Section 311 and Section 309.

Section 311(b)(5) requires any person in charge of a vessel, offshore
facility, or onshore facility to notify the Coast Guard or EPA immediately
of any discharge of a harmful quantity from such vessel or facility as soon
as he or she has knowledge of the discharge. Failure to notify the
government may result in a criminal penalty of not more than $10,000 or
imprisonment for not more than one year.

Discharges under Section 311 exclude those discharges permitted under
Section 402 or identified in an NPDES permit application and “caused by
events occurring within the scope of relevant operating or treatment
systems” [Section 311(a)(2)]. Discharges covered by Section 311 are
commonly known as spills, since they are generally unforeseen.

In addition to this discharge liability, Section 311(c) authorizes the
United States to remove and recover the oil or hazardous substance and to
recover the costs of removal up to the limits established in Section
311(f). To finance the cost of removal, Section 311(k) set up a revolving
fund of $35 million, which is also available to reimburse dischargers who
remove a discharge under very limited circumstances. One-half of this fund
has been transferred, however, for use under the Comprehensive
Environmental Response, Compensation, and Liability Act (known as
"Superfund”).

Section 311 Regulations

Pursuant to Section 311, EPA has adopted regulations covering the following
categories:

e 0il dischargers -- 40 C.F.R. Part 110

e 011 pollution prevention -- 40 C.F.R. Part 112

e Liability for pollution -- 40 C.F.R. Part 113

o Civil penalties for oil pollution -- 40 C.F.R. Part 114

e Degignation of hazardous substances -— 40 C.F.R. Part 116

o Reportable quantities of hazardous substances -- 40 C.F.R. Part 117

o Notification to Coast Guard -- 33 C.F.R. Part 15 (promulgated by
the Coast Guard)
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Dredged and Fill Material Permit Program

Section 301 of the CWA declares the discharge of pollutants unlawful except
in compliance with, among other things, Section 404. Section 404 autho-
rizes the Secretary of the Army, acting through the Chief of Engineers of
the Army Corps of Engineers, to issue permits for discharge of dredged or
£f111 material into specified locations [Section 404(a)], after considera-
tion of environmental guidelines [Section 404(b)(l)]. A permit may be
issued even if the environmental guidelines would prohibit it based on the
economic impact on navigation and anchorage [Section 404(b)(2)]. The
Corps' action is subject to an EPA "veto" if the discharge will have
certain unacceptable impacts [Section 404(c)].

The 1977 amendments to the CWA authorized issuance of general permits [Sec-
tion 404(e)], created certain exemptions from permit requirements [Section
404(f) and (r)], authorized transfer of part of the Corps program to the
states [Section 404(g) through (1)], and gave the Corps authority to
enforce conditions in the Section 404 permits that they issue [Section
404(s)]. The Corps regulations for issuing dredged and fill permits are
contained in 33 C.F.R. Parts 320 through 323. EPA's technical regulations
under Sections 404(b)(l), 404(c), and 404(g) through (1) are contained in
40 C.F.R. Parts 230 through 233.

Definitions

EPA and the Corps define dredged material as "material that is excavated or
dredged from waters of the United States™ [33 C.F.R. §323.2(j); 40 C.F.R.
§232.2). According to 33 C.F.R. §323.2(1), "discharges of pollutants into
waters of the United States resulting from the onshore subsequent proces—
sing of dredged material that is extracted for any commercial use (other
than fill) are not included within [the term discharge of dredged material]
and are subject to Section 402...even though the extraction and deposit of
such material may require a permit from the Corps of Engineers.” On the
other hand, run-off or overflow from a contained land or water dredged
material disposal area is handled under Section 404.

EPA and the Corps currently have different definitions of f£ill material.
EPA defines it as material that replaces an aquatic area with dryland or
that changes the bottom elevation for any purpose (40 C.F.R. §233.2). The
Corps defines it as "any material used for the primary purpose of replacing
an aquatic area with any land or changing the bottom elevation of a water
body. The term does not include any pollutant discharged into the water
primarily to dispose of waste, as that activity is regulated under Section
402..." [33 C.F.R. §323.2(m)]. EPA and the Corps are working together to
develop a common definition. In the meantime, EPA's definition is
operative. A discharge without a permit violates Section 30l regardless of
which permit (NPDES or Section 404) applies.

The dividing line between the Section 404 program and the NPDES program 1is
based on the type of pollutant involved. If the pollutant is dredged or
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fill material, Section 404 applies and the Section 404(b)(l) guidelines
govern the permit decision. If the discharge consists of any other pollut-
ant, Section 402 applies technology-based effluent limitations and water
quality-based limitations.

EPA Permit Review and Veto Authority

EPA has an opportunity to review each permit application or Corps proposal,
to submit comments, and to object. EPA may object to a project as being
outside the Section 404 guidelines, or because the EIS requirements of NEPA
have not been complied with, or on any other grounds within the expertise
of EPA. If the Corps District Engineer decides to issue a permit over the
objection of the Regional Administrator, he or she must give EPA advance
notice, which gives EPA the opportunity to request elevation of the permit
decision or start Section 404(c) veto proceedings in appropriate situa-
tions. Procedures for elevation of permit decisions are governed by an
interagency memorandum of agreement [see Section 404(q)]. Unless EPA
invokes Section 404(c), the Corps may issue a permit over EPA's objection.

While EPA's Section 404(c) authority 1s generally referred to as a “veto,”
the Administrator actually prohibits or withdraws the specification of dis-
posal site or denies, restricts, or withdraws the use of an area as a dis-
posal site. EPA may use 1ts Section 404(c) authority only if the Admin-
istrator determines, after notice and opportunity for public hearings, that
the discharge into an area will have "an unacceptable adverse effect on
municipal water supplies, shellfish beds and fighery areas (including
spawning and breeding areas), wildlife, or recreational areas.”

The Administrator may act either before or after the Corps has authorized a
gsite for disposal and may block all dredged and fill material discharges at
the site or merely restrict discharges (e.g., restrict the type or amouant
of material, or specify a particular section of the site). Once the site
is prohibited under Section 404(c), the Corps cannot override the Adminis-
trator's action. EPA has interpreted its Section 404(c) authority as
discretlonary.

Section 404 Enforcement

EPA and the Corps share Section 404 enforcemeat responsibility. Section
309 authorizes the Administrator to act against persoans discharging without
a permit or in violation of the terms of a permit. Section 404(s) gives
the Corps parallel authority to act agalinst violations of a permit. While
the Corps has independent enforcement authority under the Rivers and
Harbors Act of 1899, this is limited to "navigable-ian-fact waters,” as
opposed to all "waters of the United States.” The courts have upheld the
Corps' implicit authority to issue administrative cease and desist orders.
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State Section 404 Programs

EPA also may approve state Section 404 programs, review the performance of
such programs, object to state permits that are outside the requirements of
Section 404, and take enforcement action on violations of state-issued Sec-
tion 404 permits. As of May 1985, one state had an approved Section 404
program. (Note that states may take over the Section 404 program for only
some of the waters of the United States. The Corps always retains juris-
diction over waters presently used, or susceptible to use, as a means to
transport interstate commerce, including tidal waters and adjacent
wetlands.)

Enforcement Provisions

Administrative Orders

Sections 309(a)(l) and (3) of the CWA authorize EPA to issue administrative
orders that require compliance with the Act in cases of violations of per-
mit conditions or limitations or of discharges without a permit. Section
309 is not available to a state for enforcement purposes; a state must have
independent state law provisions to enforce an NPDES permit. EPA may also
issue orders to remedy violations of:

e Effluent limitations -- Section 301;

e Water quality-related effluent limitations -- Section 302;
e New source performance standards -- Section 306;

e Toxlic and pretreatment effluent standards -- Section 307;
e Data disclosure and inspections -- Section 308; and

e Sewage sludge disposal =-- Section 405.

Section 309(a)(4) requires EPA to send a copy of an administrative order to
the state in which the violation occurs. EPA must also serve a copy of an
order issued to a corporation on any appropriate corporate officers. These
orders are subject to judicial review under Section 509. Finally, orders
issued under Section 309(a)(5) must specify the time for compliance. Uhere
EPA issues an order regarding a Section 308 violation, it cannot take
effect until the affected person has an opportunity to discuss the viola-
tion with the Administrator. The CWA does not authorize administrative
assessment of penalties by EPA. Chapter Six discusses administrative
enforcement in greater detail.
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Injunctive Relief

EPA can obtain injunctive relief pursuant to Sections 309(b), 309(f),
402(h), and 504. Section 309(b) authorizes the Administrator to seek a
permanent or temporary injunction for any violation for which he or she
could issue an administrative order. Federal district court has jurisdic-
tion over such violations. Again, EPA must notify the state of its action.

Section 504 authorizes EPA to bring an emergency action to restrain a dis-
charge of pollutants that is presenting an imminent and substantial endan-
germent to human health and welfare. However, the use of Section 504, more
clearly than Section 309(b), is discretionary. [See Weinberger v. Romero-
Barcelo, 456 U.S. 305 (1982); Committee for the Consideration of the Jones
Fallg Sewage System v. Train, 387 F. Supp. 526 (D. Md. 1975); but compare
Sierra Club v. Train, 575 F. 2d 485 (5th Cir. 1977) with United States v.
Phelps Dodge Corp., 391 F. Supp. 1181 (D. Ariz. 1975).

Section 309(f), added in the 1977 amendments to the CWA, authorizes a
separate civil action against an industrial contributor and a receiving
POTW for violation of pretreatment requirements. If the owner or operator
of a treatment works does not commence enforcement action within 30 days of
the Administrator's notification of a violation, the Administrator may
commence a civil action for appropriate relief, including but not limited
to a permanent or temporary injunction against the owner or operator and
the industrial contributor. EPA must also notify the state of this action.

Civil Penalties

Section 309 authorizes EPA to bring a civil action for “violation of any
condition or limitation which implements sections 301, 302, 306, 307, 308,
318, or 405." Alternatively, in states that have been approved for praimary
enforcement authority, EPA may first notify the appropriate state and the
persons in alleged violation and give the state 30 days to bring its own
enforcement action. This 1s known as a "notice of violation.” Section
309(d) provides that violators of these sections, of administrative orders,
or of permit conditions 1mplementing these sections are subject to civil
penalties of up to $10,000 for each day of violation. The federal district
court in which the defendant is located, resides, or is doing business has
jurisdiction. It is Agency policy to recover from a defendant at least the
economic benefit gained through noncompliance. See Civil Penalty Policy,
July 8, 1980, contained in the Water Compliance/Enforcement Policy

Comgendlum.

When a state receives NPDES program approval, it assumes primary enforce-
ment responsibility, and enforces NPDES requirements under state law.
Under 40 C.F.R. §123.27, in order to be approved, the state NPDES program
must be able to assess at least $5,000 a day for each civil violation.
However, EPA may still intervene in a state enforcement action or take
direct action. The EPA Policy Framework for State/EPA Enforcement Agree-
ments discusses criteria for EPA involvement in an enforcement actaion.
Chapter Eight details the EPA civil judicial enforcement program.
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Criminal Penalties

Any person who willfully or negligently violates a permit issued by EPA or
by a gtate under an EPA-approved program, discharges without a permit, or
violates other NPDES program requirements is subject to a criminal penalty
of up to $25,000 a day, or a year's imprisonment, or both under Section
309(c)(1). The Act also provides a penalty of up to $10,000 or six month's
imprisonment for making knowing and false statements in any application or
report, or for tampering with monitoring equipment. Chapter Nine contains
a detailed discussion of the EPA criminal enforcement program.

Contractor Listing

Section 508 of the CWA and Executive Order 11738 authorize EPA to preclude
certain facilities from obtaining government contracts, grants, or loans,
if the facility 1s the basis of criminal or civil violations of water
pollution control standards. The contractor listing program allows EPA to
place the facility on the "List of Violating Facilities” after providing
certain procedures to the respondent under 40 C.F.R. Part 15, including an
informal Agency hearing called a "listing proceeding.”

EPA proposed revisions to Part 15 on July 31, 1984 (49 Fed. Reg. 30628) to
provide for mandatory listing for criminal convictions and to clarify the
procedural rights of respondents in listing proceedings. As discussed in
Chapter S5ix, contractor listing can be a very effective enforcement tool,
particularly where previous formal enforcement proceedings (such as
administrative orders, court orders, or consent decrees) have not resulted
in compliance.

Citizen Suits

Section 505 provides for two types of citizen suits. First, any citizen
may commence a civil action on his or her own behalf against any other
person, including the United States and any government agencies, who is
alleged to be in violation of effluent standards or limitations under the
Act (generally NPDES permit violations) or in violation of a compliance
order issued by EPA or the state. Second, a citizen may commence a civil
action against the Administrator for his or her alleged failure to perform
any nondiscretionary duty under the Act. U.S. district courts have juris-
diction in each of these cases.

Prior to bringing a citizen suilt against a violator, the citizen must
provide 60 days' notice to EPA, to the affected state, and to any alleged
violator of the standard, limitation, or order. A citizen's suit brought
against the Administrator requires 60 days' notice to the Administrator.
The 60-day notice provision gives EPA the opportunity to consider enforce-
ment against the alleged violator. The procedures governing notice are
contained in 40 C.F.R. Part 135. Such notice is not required for viola-
tions of NSPS and toxic effluent standards. Citizen actions that could
otherwise be brought under the Administrative Procedure Act, federal
questions of jurisdiction, and other provisions of law do not require the
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60-day notice. [See NRDC v. Train, 510 F. 2d 692 (D.C. Cir. 1974).] Case

law on the availability of alternate jurisdictional grounds varies from
district to district.

Citizens may recover attorneys' fees and court costs "whenever the court
determines such award is appropriate” [Section 505(d)]. Where EPA or the
state is diligently prosecuting an enforcement action against a violator, a
citizen sult may not proceed against that violator; however, the citizens'
group may then intervene as a matter of right.
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5 Exhibits

This section contains the following exhibits:

Exhibit 1-1: National Effluent Guidelines
Exhibit 1-2: Approved State NPDES Programs
Exhibit 1-3: Key Sections of NPDES Regulations
Exhibit 1-4: General NPDES Permits by Category
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National Effluent Guidelines
(Including Pretreatment Categorical Standards)

EPPLUENT GUIDELINES

. PROPOSED AND FINAL RULES - PRIMARY CATEGORIES 2/22/8S
. FEDERAL REGISTER CITATIONS
(1979 - Present)
Indusery 40 CFR PART _TYPE RULE sxmm_m_z.' FEDERAL. REGISTER CITATICN
® ALUMINUM PORMING «ccevvovecsoncssseca 467 PROPOSED 11/05/82 47 PR %2626 11/22/82
PROMULGATION 09/30/83 48 FR 49126 10/24/83
Oorrection -_— 49 FR 11629 03/27/84
Notice (1CB) - S0 FR 4513 01/31/88
® BATTERY MANUFACTURING ceveciescncccss 461 PROPOSED 10/29/92 47 FR 51052 11/710/82
PROMULGATION 02/27/84 49 FR 9108 03/09/84
Correct ion - 49 FR 13879 04/09/84
Qorrection - 49 PR 27946 07/09/84
Notice - 49 FR 47923 12/07/34
® COAL MINING ..cccccoccsonasnonssosass a4 PROPOSED 12/30/80 46 FR 3136 0l/13/81
PROMULGATION 09/30/82 47 FR 45182 10/13/82
Correction - 48 FR 98321 11/01/83
Prop. Amerd, -— 49 FR 19240 05/04/84
Ext, of Coments =— 49 FR 24388 06/13/84
Notice (ICB) - S0 FR 4513 0/31/8s
® IL COATING
PRASO [ .ioeeescsccocccnvocncnns 465 PROPOSED 12/30/80 46 FR 2934 ovl2/81
PROMULGATTION 1105/82 47 FR 54232 12/01/82
PFloal Amend. - 48 FR 31401 07/08/83
Pinal Aperd, -_— 48 FR 41409 09/15/83
(orrection - 49 PR 1648 08/24/84
Phase I (Carmaking)...ceeceecee 465 PROPOSED 013183 48 FR 6268 02/10/83
PROMULGATION 11/09/83 48 FR 52380 1/17/83
Qorrection - 49 FR 14104 04/10/84
Notice (1CB) - S0 FR 4513 0/31/8%
® QOPPER PORMING ..cvovsconansscccncncn 468 PROPOSED 10/29/82 47 FR 31278 11/12/82
PROMULGATION 08/04/83 48 FR 36942 08/15/83
Pinal Arerd, -_— 48 FR 41409 09/15/83
Prop. Amend, - 50 FR 4872 02/04/8%
® ELECTRICAL/ELECTRONIC CCMPONENTS
PRSI ..ciescccctcncsncccscons 469 . PROPCSED 08/11/82 47 FR 317048 08/24/82
PROMULGATION 03/31/83 48 FR 15382 04/08/83
Intarim Final/ — 48 FR 45249 10,04/83
Prop. Amend.
rinal Apedment — 49 FR %921 02/16/84
Notice (1CB) -_ 49 FR 14823 09/04/84
Notice (ICB) -— 50 FR 451 o3ivas
PhAB [l .ovsucervctconssnccssacan 469 PROPOSED 02/28/83 48 FR 10012 03/09/83
PROMULGATION 1l/30/83 48 FR 55690 12/14/83
QorTection -_ 49 FR 1056 01/09/84

¢ Administrator's signature; ( ) i3 the projectsd schedule approved by the court on August 25, 1982;
October 26, 1982; Awgust 2, 1983; January 6, 1984; July S, 1984; and Jenuary 7, 1985,

NOTE: THIS LISTING DOES NOT INCLDE RULEMAKING ACTIVITIES SUBSEQUENTLY PUBLISHED BETWEEN PROPOSAL AND PROMULGATION
UNLESS THE SCHEDULED PROMULGATICN HAS NOT YET BEEN COMPLETED. THESE, AND PUBLICATIONS ISSUED PRIOR TO 1979,
ARE IDENTIPIED IN THE PREAMELES TO EACH PROMULGATED REGULATION.

CWA Compliance/Enforcement 1-31 Guidance Manual 1985



Chapter Oune Exhibit 1-1

INDUSTRIAL TECHNOLOGY DIVISION
PROFOSED AND FINAL RULES - PRIMARY CATEDORIES 2/24/85
PEDERAL RECISTER CITATIONS
(1979 ~ Present)

-C0ONt 1 NUea=
Industry 0 GFR PART _TYPE RULE _ SIGNATUREY PEDERAL REGISTER CITATION
* DLECTROPLATING * 41 PROFOSED 01/24/18 43 PR 6560 Ud/14/78
{Pretreatrent - PSES only] PROMULGATION 08/03/19 44 IR 52590 09/07/79
Correction -— 44 PR 56330 1u/01/79
Correct ion - 45 FR 19248 03/25/40
Prap. Amand. -— 45 FR 453 07/v3/80
Prep. Amerd. -— 46 R 9462 01/28/81
Prap. Amend. - 46 FR 43972 09/04/81
Prop. Amnd, -— 47 PR 18462 08/31/82
Prop. Mwmnd. -— @ m 214 01/21/83
rinal Amend. -— 48 FR 32462 07/15/83
Cocrection -— 4B FR 43660 09/2¢/93
rinal Asend. — 48 MR 1w 09/15/8)
Notice (1CB) - 49 FR 3482) 03/04/04
® FOUNDRIZS (Metal Mdlding and Casting) {7} PROPOSED 10/29/82 47 R 51512 11/1%/62
Mot ice - 49 ™ 10280 03/2u/84
(Add. Data)
- S0 re 6572 02/15/8%
(Add. Data)
. PROMULGAT 1OM (06/85) — —
¢ INORGANIC CHEMICALS
Mas® I coevsccccccccnsocrconcsse as FOROSED . 07210/80 43 R 49450 07/24/80
PROMULGATION 06/16/82 47 MR 28260 06/ 29/84
Correct ion -— 47 ™ 55226 12/08/82
Pase IT cececeacsscsssacocncnnse a3 PROPOSED 09/30/83 48 FR 49408 10/25/93
FPROMULGATION 07/26/84 49 PR 13402 08/22/8¢4
Carrection -— 49 FR 175%4 09/25/d4
® IRON 6 STEEL MANUPACTURING.eecccosnse 420 PACFOSED 12/724/80 46 FR 1834 U1/07/81
FROMULCGATION 05/18/82 47 PR 23259 05/27/82
Correction -— 47 PR 24554 06/07/82
* Correction -— 47 R 178 09/22/82
Pinal Amend.
Carrect fon - 48 mam 11/14/83
Prop. Amend. - 48 PR 46944 lu/14/d3
Correct jon — 48 R 51647 11/1u/83
Pinal Aend, -— 49 IR 21024 05/17/84
Cocrect ion -— 49 M 4726 06/15/84
Correction - 49 R 25634 U6/22/d4

* Mdministrator's signature; ( ) is the projected schedule approved by the court on August 25, 1982;
October 26, 19827 August 2, 198); Jarmary 6, 19845 July 3, 19845 and Jsruary 7, 1985.

NOTE, mwmmmmmmmmﬂmmmrmmmmmmm
UNLZSS THE SCHEDULLD FROMULCATICHN HAS NOT YET BEEN OOMPLETED. THESE, AND PUBLICATIONS ISSUED PRIUR TU 497
ARE IDENTIPIED IN THE PREAMGLES TO EACH PROMULGATED REGULATION.

CWA Compliaace/Eaforcemeat 1-32 Guidance Manual 1985



Chapter One Exhibit 1-1

EFFLUENT GUIDELINES DIVISION

PROPOSED AND FINAL RULES - PRIMARY CATECORIES 2/22/8%
FEDERAL REGISTER CITATIONS
(1979 - Present) - continued -
Indusery 40 R PART TYPE RULE SIGNATURE® FEDERAL REGISTER CITATION
€ [EATHER TANNING & FINISHING cccescoce 425 PROPOSED 06/13/719 44 FR 28746 07/02/79
PROMULGATION 11/07/82 47 FR 52848 11/23/82
Cotrection/
Notice
(Add. Data)
rinal Amerd. -— 48 R 0115 06/30/83
PMnal Areed. -— 48 FR 11404 07/08/83
Cotrection -— 48 FR 32346 07/15/83
Correction —_— 48 FR 15649 08/05/83
Correction/
Pinal. Amend. —_ 48 FR 41409 09/15/83
{PSES)
Notice -— 49 FR 17090 04/23/84
(Add. Data)
Notice - 49 FR 42794 10/28/84
(Waiver, Reg. II)
Notice - 49 FR 414 11/02/84

(Waiver, Reg. II)

¢ METAL FINTSHING .occvoccccccccnccacecs 42 PROFOSED 03/11/82 47 FR 38462 G8/31/82
& 413 PROMULGATION 07/05/83 48 FR 32462 07/15/83
Plnal Avend. b 48 FR 41409 09/15/083
Qorrection -— 48 FR 43680 09/26/83
¢ NONFERROUS METALS
Mase I .ecccccccncencccsvsncnsses 421 PROPOSED 01/31/83 48 FR 7032 02/17/83
PROMULGATION 02/23/84 49 PR 8742 03/08/84
Cexrection -— 49 PR 26738 06/29/84
. Coerection — 49 FR 29792 07/24/94
Phamd [Toccccccccoccesasesscacoas 421 PROPOSED 05/15/84 49 FR 26352 06/27/94
Notice —-— 49 MR 29625 07/23/84
(Hearing}
Noeioe - 49 FR 33026 08/20/84
(Cament Period)
PROMULGATION (07/85) -— —
¢ NONFERROUS METALS PORMING .oecccocane 47 PROPOSED 02/03/84) 49 PR 8112 03/05/84
Notice -_ 49 FR 10132 03/19/84
(Hearing)
Notice -_ S0 FR 4872 02/04/85
(Add, Data)

PROMULCGATION (06/8S) -_ -

¢ Arunmistrator's signature; ( ) is the projected schedule approved by the court on August 25, 1982;
Qotober 26, 1982; August 2, 198); January 6, 1984; July S, 1984; and January 7, 198S.

WMOTE: THIS LISTING DOUES NOT INCLUDE RULEMAKING ACTIVITIES SUBSEQUENTLY PUBLISHED BETWEEN PROPOSAL AND PROMULGATION
UNLESS THE SCHEDULED PROMULGATION HAS NOT YET BEEN COMPLETED. THESE, AND PUBLICATIONS ISSUED PRIOR TQ 1979,
ARE [DENTIPIED DI THE PREAMBLES TO EACH PROMULGATED REGULATION.
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EPFLUENT GUIDELINES DIVISION

PROPOSED AND FINAL RULES - PRIMARY CATEGORIES 2/22/85%
PEDERAL REGISTER CTTATIONS
' (1979 - Prement) - continued -
Indusery 40 CFR PART TYPE RULE SIGNATURE® FEDERAL REGISTER CITATION
® ORE MINING .cocecasscotaccasssssssncn 40 PROFOSED 05/25/82 47 FR 295682 06/14/82

PROMILGATION  11/05/82 47 PR 54398 12/03/82

® ORGANIC CHEMICALS AND PLASTICS & .aes a2 PROFOSED 02/28/83 48 PR 11828 03/21/83
SYNTHETIC FIBERS . 416 Motice -— 49 FR 34295 08/29/84
{Rocards)
PROPULGATION (03/86) -— —
® PESTICIDES.ssesceccsuccosancasane aase 458 PROPOSED LnAs/MB2 47 R 51994 13/30/82
Proposad
(Analyticai
Mothads) -— 48 FR 6250 02/10/83
wouce - 49 FR 24492  06/13/84
{Ad. Data)
Notice -— 49 PR 30752 08/01/84
(Qoment period)
Motice - S0 FR 3366 01/24/85
{AdQ, Data)
PROMULGATION (08/85) —_ —
® PETROLEUM REFINING. cc.ceceaucncsnanesn 49 PHOPOSED wsine 44 FR 79926 12/21/79
PROMULGATION 09/30/82 47 FR 46424 10/18/82
Prop. Meerd, - 49 FR 152 08/28/84
® PHARMACEUTICALS .eeecacascncncsesnnocas 439 MOPOSED nn1/82 47 PR 53584 11/26/82
PROMILGATION  09/30/83 48 FR 49808 10/27/83
° - 48 FR 50322 11,01/83
wotice (ICB) - S0 YR 4513 01/31/85
PROPOSED -
NSPS -— 48 FR 49832 10727783
Oorrection - 49 FR 1190  0l/10/84
- BCT Qost -— 49 FR 8967 03/09/94
Extension - 49 PR 17978 04/26/94
- 49 FR 27145  07/02/84
(Axd. Data)
® PLASTICS MOLDING & FORMING ...ccvevsee 463 PROPOSED 02/03/84 49 FR 5862  02/15/8B4
PROMUILGATION 12/04/84 49 FR 49026 12/17/84

* administrator’s signature; () is the projectad schadule approved by the court on August 25, 1982;
October 26, 1982; Aug 2, 1983; J. Y 6, 1984; July 5, 1984; and January 7, 1985.

NOTE: THIS LISTING OOES NOT INCLUDE RULEMAKING ACTIVITIES SUBSEQUENTLY PUBLISHED BETWEEN PROPOSAL AND PROMJLCATION
UNLESS THE SQHEDULED PROMJLGATION HAS NOT YET BEEM COMPLETED. THESE, AND PUBLICATIONS ISSUED PRIOR TO 1979,
ARE [DENTIFIED IN THE PREAMBIES TO EACH PROPULGATED REGULATION,

CWA Compliance/Enforcement 1-34 Guidance Manual 1985



Chapter One

Exhibit 1-1

PROFOSED AND FINAL RULES =~ PRIMARY CATECORIES v/
FECERAL REGISTER CTITATIONS
(1979 - Present) - contiued -

EFFLUENT GUIDELINES OIVISION

Industry 40 CTR PART _TYPE RULE SIGNATURE* FEDERAL REGISTER CTTATION
® PORCELAIN ENAMELING.cocvecocnvassesas 466 PROPOSED 01/19/61 46 FR 8860 /21781
PROMULGATION 11/05/82 47 R S3172 11724782
¥Final Amend. - 48 FR 11403 07/08/63
Pinal Amerd. - 48 FR 41409 09/15/83
. Prop. Amend. - 49 fR 18226 04/27/84
® PULP & PAPER...vvcreosnesvnrnnsansans 430 PROFOSED 1/11/80 46 FR 1430 01/06/81
& 41 PROMULGATION 10/29/82 47 FR 52006 11/18/82
Notice -— 48 FR 11451 03/18/83
(Add. Data)

Correction - 48 FR 13176 03730783
rinal Amerd. - 48 fR 31414 07/08/83
Notice (FOF) - 48 FR 43682 09/16/83
Correction - 48 ¥R 45105 10/06/83
Public Hearing -— 48 FR 45841 10/07/83

(NPOES Dmcision)
Notice -— 49 FR 40546 10/16/84

(Petition Denied)
Hotice -— 49 FR 40549 10716/84

(Variance Denied)
PROFOSED (PCB) - 47 FR 52066 11/18/82
Notice -— 43 FR 2804 ol/21/83

{Camment Period)
® STEAM=ELECTRIC.ceesacccccsescvesscncs 423 PROFOSED 10703/80 43 FR 68328 10/14/80
PROMULGATION 11/07/82 47 FR 52290 11/19/82
final Amend. - 43 TR 11404 07/08/83
® TEXTILE MILLS.eecesccpossacscsccaccan 410 10/16/79 44 FR 62204 10/8/
PROMULCGATION 08/21/82 47 FR 38810 09/02/83
Notice -— 48 m 172 01/14/83

(Add, Data)

ion -— 43 FR 19624 09/01/83
® TIMBER..cccicrenccncccccsnccrsnrosane 429 PROPOSED 10/16/79 44 FR 62810 10731/
v PROMULGATION 01/07/81 46 FR 8260 01/26,81
Pinal Amend, ot 46 FR 57287 11/23/81

* Mmimstrator's signature; { ) is the projected schedule approved by the Court on August 2S, 1982;
October 26, 1982; August 2. 198); January 6, 1984; July 5, 1984: and Jaruary 7, 1985.
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Approved State NPDES Programs
(as of May 1, 1985)

Approved State Approved To Approved State
NPDES Permit Regulate Federal Pretreatment
State Program Facilities Program
Alabama 10/19/79 10/19/79 10/19/79
California 05/14/73 05/05/78 —_
Colorado 03/27/75 - -
Connecticut 09/26/73 — 06/03/81
Delaware 04/01/74 -— -
Georgla 06/28/74 12/08/80 03/12/81
Hawaii 11/28/74 06/01/79 08/12/83
Illinois 10/23/77 09/20/79 -
Indiana 01/01/75 12/09/78 -
Towa 08/10/78 08/10/78 06/03/81
Kansas 06/28/74 —_ -
Kentucky 09/30/83 09/30/83 09/30/83
Maryland 09/05/74 - —
Michigan 10/17/73 12/09/78 06/07/83
Minnesota 06/30/74 12/09/78 07/16/79
Mississippi 05/01/74 01/28/83 05/13/82
Missouri 10/30/74 06/26/79 06/03/81
Montana 06/10/74 06/23/81 _
Nebraska 06/12/74 11/02/79 09/07/84
Nevada 09/19/75 08/31/78 -_
New Jersey 04/13/82 04/13/82 04/13/83
New York 10/28/75 06/13/80 -_—
North Carolina 10/19/75 09/28/84 06/14/82
North Dakota 06/13/75 — —_—
Ohio 03/11/74 01/28/83 07/27/83
Oregon 09/26/73 03/02/79 03/12/81
Pennsylvania 06/30/78 06/30/78 -—
Rhode Island 09/17/84 09/17/84 09/17/84
South Carolina 06/10/75 09/26/80 04/09/82
Tennessee 12/28/77 —_ 08/10/83
Vermont 03/11/74 - 03/16/82
Virgin Islands 06/30/74 — —
Virginia 03/31/75 02/09/82 -
Washington 11/14/73 —_ —
West Virginia 05/10/82 05/10/82 05/10/82
Wisconsin 02/04/74 11/26/79 12/24/80
Wyoming 01/30/75 05/18/81 —
TOTALS 37 27 21
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Key Sections of NPDES Regulations

EPA's NPDES regulations are contained in 40 C.R.F. Part 122-125. The
key sections in Part 122, which cover substantive requirements, are:

o 122.2 Definitions

e 122.3 Exclusions

e 122.4 Prohibitions

e 122.6 Continuation of expired permits

e 122.7 Confidentiality of permits, permit applications,
and effluent data

e 122.21 Permit application requirements, including testing
requirements

e 122.22 Who must sign a permit application

o 122.28 General permit program requirements

o 122.29 Requirements for new sources and new discharges

o 122.41- Required effluent limitations and permit conditions

122.45 for NPDES permits

o 122.46 Duration of permits

o 122.47 Schedules of compliance

e 122.48 Recording and reporting monitoring results

e 122.50 Disposal of pollutants into wells

e 122.61 Tranferring permits

e 122.62 Permit modification and revocation

o 122.64 Permit termination

Part 123 contains requirements for state NPDES programs.

e 123.2 Definitions
e 123.21- Contents of state program submission
123.24
e 123.25 Substantive NPDES requirements applicable to states
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e 123.26- Compliance evaluation and enforcement requirements
123.27

o 123.44 EPA review of state permit

e 123.61 EPA approval process for state program requests

e 123.63 Criteria for EPA withdrawal of state programs

Part 124 contains procedures for issuing NPDES permits and holding
hearings on EPA-issued permits as follows:

e 124.11- Procedures
124.21 and
124.51~
124.61

o 124.71- Evidentiary hearings for EPA-issued NPDES permits
124.91

Part 125 contalns regulations for setting effluent limitations in NPDES
permits including variances.
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Exhibit 1-4

General NPDES Permits by Category
(as of May 1985)

CATEGORY DRAFT PROPOSED FINAL
1. Coal mines X
2. Placer mines X
3. Deep seabed mining X
4. Sand and gravel extraction X(2)*
5. Onshore oil and gas X(3)
6. Stripper wells X
7. Coastal o1l and gas X(2)
8. Offshore oil and gas X(5) X X(7 )**
9. Construction activities X X
(dewatering)
10. Hydrostatic testing (natural X(3) X
gas transmission pipelines)
11. Petroleum storage and transfer; X(4)
marketing terminals
12. Noncontract cooling water X(4)
uncontaminated storm water
13. Seafood processors X
(onshore and at sea)
1l4. Trout fish hatcheries X
15. Animal feedlots X(3)
16. Minor POTWs X(6)
(secondary treatment)
17. Ballast water treatment X
facilities
18. Log transfer facilities X
19. Water supply X
* () indicates the number of permits -- usually a number of states
covered by the same category permit.
** Tncludes expired BPT permits.
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CATEGORY DRAFT PROPOSED FINAL
20. Army: Water Purification
Mobile Unit X
21. Navy: Weapons Training (Vieques,
Puerto Rico) X
22. Stormwater (Lake Tahoe) X
TOTAL 21 9 25

CWA Compliance/Enforcement

1-40 Guidance Manual 1985



Chapter Two

General Operating Procedures
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1 Introduction

The Environmental Protection Agency and the Department of Justice (DOJ)
share the federal government's compliance and enforcement activities for
water pollution control laws.* The basic framework for the responsibil-
ities of each EPA office that participates in enforcement activities is
found in the Administrator's memorandum of July 6, 1982, entitled "General
Operating Procedures for the Civil Enforcement Program,” and the memorandum
of October 27, 1982, entitled "General Operating Procedures for the
Criminal Enforcement Program.” (Both of these documents are contained in
the EPA General Enforcement Policy Compendium.)

This chapter first describes the roles of the varlous EPA offices that are
involved with administrative and civil enforcement of water pollution vio-
lations. Second, the chapter discusses procedures for EPA referral of
cases to DOJ. Finally, the chapter contains organizational charts of EPA
offices.

EPA's enforcement program includes both compliance-oriented and legal-
oriented activities. The compliance activitlies are primarily the responsi-
bility of EPA's program offices while the legal-orlented activities are
principally charged to the Regional Counsel or the Headquarters' Office of
Enforcement and Compliance Monitoring (OECM). Isgues of legal interpreta-
tion are the responsibility of the Office of General Counsel. Many
enforcement activities are not clearly “"compliance” or "legal” as they
involve elements of both. Where both elements are present, the EPA
employee must coordinate his or her work with the activities of the other
participating offices. For example, when an EPA inspector 1is denled access
to an NPDES-permitted facility, he or she must consult the Office of
Regional Counsel as to whether an administrative warrant should be
obtalned.

* The U.S. Army Corps of Engineers and the Coast Guard also have enforce-
ment responsibilities under Sections 404 and 311 of the CWA,
respectively.
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2 Primary Office Responsibilities

The following describes the basic administrative and civil enforcement
functions as they are divided among the various EPA offices.

Regional Administrator

Program Office

Identifies instances of noncompliance;
Establishes priorities for handling instances of noncompliance;

Evaluates the technical sufficiency of actions designed to remedy
violations;

Identifies for formal enforcement action those cases that cannot be
resolved informally;

Provides technical support necessary for developing cases and
conducting litigation;

Issues NPDES permits (where the state is not approved by EPA to
administer an NPDES program);

Reviews permit variance requests;
Issues notices of violation;

Issues administrative orders under Section 309 of the Clean Water
Act (CWA); and

Asgists in developing civil actions for referral to DOJ (for direct
referrals) or via Headquarters' Office of Enforcement and
Compliance Monitoring (OECM).
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Regional Counsel

e Acts as attorney for program offices;

e Assists program office in drafting the terms and conditions of
NPDES permits and responses to variance requests;

e Assists program office in drafting notices of violations and
administrative orders, and drafts complaints (in cooperation with
DOJ);

e Prepares case referrals and formally concurs in civil referrals
prior to signature by the Regional Administrator;

e Requests DOJ (through the Regional Administrator) to file a
complaint, where EPA policy permits direct referral;

e Ensures consistency of action with OECM guidance;
e Negotiates enforcement matters and settlements;

e Attends any negotiations in which outside parties are represented
by counsel;

e Serves as lead attorney in handling specific enforcement actions
[consistent with Section VII(B) of the May 7, 1982, memorandum on
regional reorganization]:

=-~ Manages case for EPA,
—-= Coordinates case development for EPA, and
—— Coordinates litigation activity with DOJ; and

e Provides legal representation for the Agency in administrative
proceedings (evidentiary hearings) originating in the Region and in
appeals from those proceedings.

Headquarters

Program Office: Assistant Administrator for Water

e Manages national program policy matters;
e Establishes national compliance and enforcement priorities;

e Provides overall direction to and accountability measures for the
compliance and enforcement program;

e Maintains the Permit Compliance System (PCS), which tracks permit
issuance and compliance;
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Office of General Counsel

e Provides legal interpretation of applicable statutes and regula-
tions to support the water enforcement programs; and

e Has lead responsibility, in consultation with OECM, for defensive
litigation arising out of enforcement actions.

National Enforcement Investigations Center

The National Enforcement Investigations Center (NEIC), which reports to the
Assistant Administrator for Enforcement and Compliance Monitoring, 1s
located at the Denver Federal Center. The NEIC functions as a national
technical and financial resource and as an investigative unit. NEIC has
expertise in investigation and evidentiary discovery, assists in case
development, and provides litigation support. Regional Administrators and
the Assistant Administrator for Water should involve NEIC in cases that
have precedential implications, national significance, or are multi-
regional in nature.

Department of Justice and Referral Procedures

e

Section 506 of the Clean Water Act and an EPA/DOJ Memorandum of
Understanding (MOU), issued on June 15, 1977, establish the basic relation-
ship between DOJ and EPA in conducting civil judicial litigation. The MOU
is found in the General Enforcement Policy Compendium (Policy #GM-3). The
relationship is defined in greater detail by the April 8, 1982, memorandum
entitled "Draft DOJ/EPA Litigation Procedures.” A copy of that document,
commonly referred to as the "Quantico (VA) Guidelines,” can also be found
in the General Enforcement Policy Compendium (Policy #GM-8). EPA issued
guidance on case development and referrals in a September 7, 1982, memoran-—
dum from the Acting Enforcement Counsel, entitled "Case Referrals for Civil
Litigation contained in the General Enforcement Policy Compendium (Policy
#GM-13)." This guidance is also contained in Exhibit 2-1.

On September 29, 1983, the Deputy Administrator established a procedure for
direct referral of certain routine cases in a letter to the Acting
Assistant Attorney General. Under the terms of this letter, EPA Headquar-
ters has walved concurrence in certain types of routine civil cases. The
letter is also contained in the EPA Water Compliance/Enforcement Policy
Compendium. Under the procedures for direct referral, the following cases
will be referred directly from EPA Regional Offices to the Land and Natural
Resources Division of DOJ:

e Cases 1involving discharges without a permit by industrial
dischargers;

e All cases against "minor” industrial dischargers;
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e Cases involving failure by industrial dischargers to monitor or
report;

e Referrals to collect stipulated penalties from industrial
dischargers under consent decrees; and

e Referrals to collect administrative penalties under Section 311(j)
of the CWA.

On November 28, 1983, the Assistant Administrator for Enforcement and Com-
pliance Monitoring issued a memorandum to EPA enforcement personnel, which
provided guidance on implementing the September 29, 1983, direct referral
agreement. These two documents are contained im Exhibit 2-2.
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3 Organizational Charts

This section contains the following organizational charts:

¢ U.S. Environmental Protection Agency
¢ Office of Enforcement and Compliance Monitoriag
e Office of Water

CWA Compliance/Enforcement 2-9 Guidance Manual 1985



Chapter Two Organizational Charts

CWA Compliance/Enforcement 2-10 Guidance Manual 1985



Chapter Two

Organizational Charts

UsSo ENVIRONMENTAL PROTECTION AGENCY

Adninlstrative Low
Civil Rights

Judges

Small end Dlsadvantaged
Business Utilizetion
Science Advisory Boerd

ADMIN| STRATOR

OEPUTY ADMINISTRATOR

||

ASSOCIATE ADMINISTRATOR
FOR INTERMATIONAL ACTIVITIES

ASSOCIATE ADMINISTRATOR
FOR REGIONAL OPERATIONS

{ | I | | ]

ASSISTANT ASSISTANT ASSISTANT ASSISTANT .
ADMINISTRATOR FOR ADMINI STRATOR FOR GENERAL COUMSEL . ADMIMISTRATOR FOR ADMINISTRATOR FOR INSPECTOR GENERAL
ADMINISTRATION AND ENFORCEMENT AND POLICY AND EXTERNAL AFFAIRS
RESOURCES MANAGEMENT COMPLIANCE MONI TORING EVALUATION

| oFFICE OF THE ASSOC. ENFORCEMENT PESTICIDES AND OFFICE OF OFFICE OF OFFICE OF
COMPTROLLER |4 CouNSEL-WATER TOXIC SUBSTANCES 4 POLICY ANALYSIS | INTERSOVERMENTAL | [ AWLT
e DIVISION LIAISOK
- OFFICE OF ASSOC. ENFORCEMENT
ADMINISTRATION - COUNSEL -A IR OFF{CE OF OFFICE OF OFFICE OF
= WATER ﬂ STANDARDS AND T CONGRESS | ONAL | INVESTIGATION
DIYISION REGULATI0NS LIAISON
OFF ICE OF INFOR- ASS0C. ENFORCEMENT
(- MATION RESOURCES = COUNSEL -WASTE
MANAGEMENT AIR AXD OFF ICE OF OFF)CE OF OFFICE OF MANAGE -
RADIATION I accommasitiTy L PusLic AFFAIRS LNt 20 TEGmICAL
ASS0C. ENFORGEMENT T DIVISION AD EVALUATION ASSESSMENT
OFFICE OF 1 coumseL-sPecIAL
Ll AosiniSTRATION LITIGATION L POLICY
Cincinngti, OM GRANTS, CONTRACTS L OFFICE OF
- ~o cenerAL FEDERAL
NAT1ONAL ENFORCEMENT ADMINISTRATION . ACTIVITIES
OFFICE OF INYEST IGATIONS CENTER DIVISION
{ ADMINISTRATION
RTP, NC
OFFICE OF COMPLIANCE SOLID WASTE
AVALYSIS AND PROGRAM L] ~O DeeERGENCY
OPERATIONS RESPONSE DIVISION
1 i ] 1 |
ASSTISTANT ADMINISTRATOR ASSISTANT ADMINISTRATOR ASSISTAMT ADMINISTRATOR ASSISTANT ADMIN(STRATOR ASSISTANT ADMINISTRATOR
FOR WATER FOR SOLID WASTE AMD FOR AIR AND RADIATION FOR PESTICIDES AND TOXIC FOR
EMERGENCY RESPONSE SUBSTANCE S RESEARCH AKD DEVELOPMENT
OFF ICE OF OFF ICE OF OFFICE OF AIR QUALITY OFF ICE OF OFFICE OF MON! TORING
j WATER ENFORCEMENT SOLID WASTE L PLANING AND PESTICIDES = SYSTEMS AND
D PERMITS T STANDARDS PROGRAMS QUALITY ASSURANCE
OFFICE OF OFF ICE OF EMERGENCY OFFICE OF MOBILE OFF ICE OF OFFICE OF ENVIRON-
|| WATER REGULATIONS |4 Ao R0 - SOURCE'S TOXIC SUBSTANCES | MENTAL ENGINEER NG
AND STANDARDS RESPONSE AND TEONOLOGY
OFFICE OF OFFICE OF L OFFICE OF OFFICE OF ENYIRON~
WATER PROGRAMS WASTE PROGRAMS RADIATION PROGRAMS T—DINYAL PROCESSES AND
OPERATIONS ENFORCEMENT EFFECTS RESEARCH
OFF ICE OF L OFF ICE OF
T DRINKING WATER HEALTH RESEARCH

[ L ] L 1 1 1 | I 1
REGION | REGION || REGIOM |11 REGION |V REGION ¥ REGION Y1 REGION Y I REGION YI1) REGION IX REGION X
B0STON NEW YORK PHILADELPHIA ATUANTA CHICAGD DALLAS KANSAS C)TY DENYER SAMN FRANC) SCO SEATTLE

CWA Compliance/Enforcement 2-11 Guidance Manual 1985




Chapter Two

Organizational Charts

CFFICE OF ENFURCEMENT AND (IMPLIANCE MONTTURING

ASSISTANT ADMINISTRATOR
OF ENFORCEMENT AND
OMPLIANCE MONTTORING

Office of Compliance Narional Criminal
Aalysis and Enforcement Water Alr Waste Enforcement and
Program Operations Investigations Bnforcement Pnforcement Enforcement Special Litigation

N Center
CWA Coupliance/Eanforcement 2-12 Guidance Manual 1985




Chapter Two

Orgggizational Charts

GFYIE OF WAIER
CIFICE P
ASSISTANT
ADMINISTRAT(R
1
| |
WATFR POLICY RESOURCES MANAGE-
CFFICE [MENT ATMINISTRATTON
CFFICE
[ 1 L | | ]
OFFICE OF OFFICE OF CFFICE OF WATFR OFFICE OF WATFR OFFICE OF MARINE OFFICE OF
DRINCNG Office of Pgrm| [MINICIPAL POULUTION| | REGULATIONS AD ENFORCRMENT AND |~} Program AD ESTUARDE Policy & Mgt CRORTMATER
WATER Dvipmt & Bval. INTROL STANDAFRDS PERTS Mgnt Staff PROTECTION Support Staff PROTECTION
Criteria and Mmicipal Industrial Permits Marine Management
Standards Gonstruction - Technology Division Operations ad Policy
DMvigion Division Dvision Division Staff
State Mricipal Criteria & Enforcement Technical Quidelines
Progrons Pacilfties |- Standards Division Support Implementation
Division Division Division Division Staff
Technical Sup- Planrdrg & Mnitoring & Research and
port Pivision Analysis -t Data Support Data Management
(Clncinnati) Division Division Staff
Aalysis &
4 Evaluation
Division
CWA Compliance/Enforcement 2-13 Guidance Manual 1985




Chapter Two Organizational Charts

CWA Compliance/Enforcement 2-14 Guidance Manual 1985



Chapter Two

4 Exhibits

This section contains the following exhibits:

Exhibit 2-1: Case Referrals for Civil Litigation
Exhibit 2-2: Implementation of Direct Referrals for Civil Cases
Beginning December 1, 1983
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Case Referrals for Civil Litigation

& T,
> &2y
(svh l‘Z § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

ﬁ“‘g WASHMINGTON, DC 20480
&P T B

orrict OF
CEGAL ARD CNFORCEMENT COUNSCL

MEMORANDUM

SUBJECT: Case Referrals fo CiESjgjfti ation
FROM: Michael A. Brown (l!l* 0\1—-—-*
Acting Enforcement Counsel
Deputy General Counsel

TO: Regional Counsels

A review of our recent enforcement referrals for proposed
civil litigation 1/ and conferences with the Department of Justice
have revealed that certain points relating to case development
and litigation activities must again be emphasized and some new
"ground rules” should he sat forth. This memorandum is intended
to supplement the General Operating Procedures memorandum governing
EPA's enforcement activity which was issued on July 6, 1982,

Quality of Referrals

I want to stress that a case gshould not be forwarded to
Headguarters for referral to DOJ unless you fully intend that the
case should de filed. Sending a case forward merely to get credit
for the case is a waste of your time and ours. We want to
concentrate on properly developed cases that will actually be
filed, not merely paper to be reterred to DOJ that results in nn
action. In addition, referrals to Headquarters and DOJ for the
purpose of applying pressure on a party to settle should not te
made unless the Regional Office is willing to carry the case
through a suit.

My review of the past numbers of referrals by EPA to DOJ
compared to the actual number of cases that are filed raveals
that past practices resulted in a considerable disparity between
the two numbers. You, and especially the Regional Administrator,
should be prepared to support a cise that is referred to
Headquarters all the way through traial.

1/ This memorandum applies only to referrals for civil litigation.
Guidance for referral of cases for criminal proceedings will

be addressed in a subsequent memorandum.
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Case Deve logment Process

We expect that DOJ and Headquarters' involvement in the case
development process will continue to be intensive in hazardous
waste and Superfund cases in the future, This is because these
are new areas of the law, without much precedent. In the more
mature areas (air and water cases) we expect the case development
process to be more informal. For example, in many cases the
coordination between Headquarters, DOJ attorneys and Regional
attorneys may be accomplished by infrequent meetings and telephone
contacts,

The need for Headquarters Enforcement Counsel or DOJ
involvement in a case at an early stage depends upon sound
judgment., If the case, even though in a mature program, presents
national issues, contains novel problems, requires extra support,
or has other areas in which you or your attorneys would like
support from or the views of Headquarters, the Department of
Justice or both, we will provide it. However, we do not want
to make the case development process a burden on the Regions in
air and water cases which do not regquire 1t,

It is essential that Regional attorneys apprise Headguarters
and DOJ counsel of new cases which are under development as soon
as sufficient information is acquired about the cases %o enable a
determination to be made that they have potential for referral.
This 1s necessary in order that the Regions, Headquarters and DOJ
can plan resource needs, litigation support and budgetary requests.
We anticipate that increased use of our computer system by the

Regional Offices will aid in the advance notification of emerging
cases.

Referral Package

As the case development process, including e-:.y DOJ
involvement, becomes widespread, we will be able .o <ignificantly
reduce the supporting papervork you send to EPA Headquarters to
accompany a referred case. In order to achieve this result, it
is highly desirable for the Regional attorney to acquaint the
appropriate Readquarters and DOJ attorneys with developing cases
by telephone and at regional meetings at an early stage. 1In any
event, as described in the following paragraph, certain basiec
information in the form of a referral memorandum should accompany
the litigation report at the time the case is formally referred
to Headquarters, in addition to the more comprehensive litiga:ion
report.
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When a case is forwarded to Headquarters for referral to
DOJ, the referral memorandum, at a minimum, should include
identification of the potential defendants, a factual summary,
identification of issues, status of past Agency enforcement efforts,
and the names of Agency and DOJ attorneys who are involved in
the case, including the lead attorney. This should be accompanied
by the litigation report, together with a copy of the relevant
papers in the case file and such other accompanying explanatory
memoranda or analyses as have been agreed to between the Regional
attorney, the Headquarters attorney and the DOJ attorney working
on the case.

One particular need in a case referral ii to {dentify the
problems that may exist with the case. 1In the past many documents
forvarding cases to EPA Headquarters have been pure advocacy
documents. By this I mean they stressed only the positive side
of a case. However, once the case was referred to DOJ and work
began, problems that might complicate the prosecution of the case
would then be revealed. 1In order to properly focus your resources
and ours, it is necessary that initial forwarding paperwork
include a description of all problems that may accompany the
prosecution of the case. Further, if problems are identified
after the case has been forwvarded to Headquarters, the referral
paperwvork shoulc be supplemented to include these problems.

Early involvement by Headquarters, and DOJ where appropriate,
should provide for early identification and resolution of such
problems. Your credibility with Beadquarters and EPA's credibility
with DOJ are not aided by selling a case that must be “unsold”

vhen reality sets in. .

Lead Attorney

The lead attorney responsibility establishes an accountable
party for the progress of the case. It has bacome apparent that
many times the failure of a case to rmove forward is a direct
result of the lack of an identifiable lead attorney who bears
the responsibility for the progress of th»:« _ase. Responsibility
cannot be vaguely shared between two or t'iree attorneys. Someone
has to have the lead designation if for no other reason than to
act as & focal point, prescribe milestones, and make appropriate
reports.

At such time as you begin the case development process there
should be a clear understanding between the Agency attorneys
about who will take the lead in the case development phase.
Ordinarily the lead attorney in the developnent phase will be a
Regional attorney. However, in cases of national significance

CWA Compliance/Enforcement 2-19 Guidance Manual 1985



Chapter Two Exhibit 2-1

or cases without precedent, the lead attorney, even in the develop-
ment phase, may be an attorney from Headquarters or DOJ. After

the case has been referred to DOJ, there should again be a conference
between the appropriate Regional, Headquarters and DOJ attorneys

to determine if the lead in the case should shift, 1If so, the

new lead attorney should be designated and his/her identity

clearly understood by all parties to the case, including technical
support personnel. When the case is filed, the lead responsibility
should again be agreed to by the attorneys and conveyed to all
other parties involved in prosecuting the case. At all times,

the computer system should be kept current on the identity of

the lead attorney.

Regardless of who has the lead, the responsibility for the
initial documentation of statutory viclations and development of
supporting data that justifies referral of a case to DOJ for
litigation always rests with EPA attorneys. 1In addition, I expect
that EPA attorneys will be responsible for developing and
maintaining a thorough understanding of the facts of the case,
the issues involved or which may be raised, Agency policies which
affect or may be affected by the case, and to serve as spokesperson
on the case development and litigation team for EPA's views.

When a case is referred to the Department of Justice, the
Department will, in consultation with EPA, and in accordance with
the Memorandum of Understanding between the agencies, designate a
lead case attorney. The DOJ lead attorney will be responsible
for and have authority to require development of case strategy
and tactics: evaluate the quality and quantity of evidence necessary
to prove the government's case; assign and coordinate responsibilities
to litigation team members, including technical personn~l; and
insure that all necessary government personnel are fully informed
of case progress, The lead attorney will also communicate as
the government's spokesperson with defaendants; and undertake the
necessary case preparation to move the mattaer expeditiously to
trial.

Generally, the lead attorney after referral of a case will
be from the Department of Justice ¢. United States Attorneys
Office. This is consistent with .he Attorney General's statutory
responsibility for litigation involving the United States and
its Agencies and the Memorandum of Understanding. On a case by
case besis EPA attorneys may be assigned lead responsibility.
When this occurs, the EPA attorney assigned lead responsibility
will be supervised by the Chief of the Environmental Enforcerent
Section of the DOJ with respect to litigation matters.
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It is essential that all litigation team members understand
their respective responsibilities and cooperate in the litigation
effort. Experience demonstrates that cases which are actively
moved to trial provide a full opportunity for each attorney to
gain meaningtul experience in litigation. Without this support
our litigation effort cannot succeed.

The computer system should at all times reflect the identity
of the lead case attorney. In each case, EPA will designate an
EPA attorney who will continue to be responsible for coordinating
agency input.

Further Clarification

I realize that this guidance does not prescribe exact
procedures for every conceivable situation. However, I am looking
to you as Regional Counsels to exercise your best professional
Judgment in supervising your Regional attorneys. Please let me
know in those instances where attorneys from Headquarters and the
Regional attorneys are unable to reach agreement on the handling
of cases. Further, the Headquarters Associate Enforcement Counsel
and 1 stand ready to help you in any dealings with DOJ, 4§f
necessary. '

Goal

I want to emphasize that the goal of EPA {s for expaditious,
efficlent, and successful prosecution of our enforcement cases.
It does not matter who gets the credit or the lead; what does
matter is whether the cases are worth the time of all the parties
involved, are filed and prosecuted in a timely manner, ang achieve
protection for the public and the environment,

cc: Robert M. Perry
Steve Ramgey
Associate Enforcement Counsels
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Implementation of Direct Referrals
for Civil Cases Beginning December 1, 1983

som,

=1
&)‘?ﬁ H UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DC 10460

N 28 &3

OFFICE OF
ENPORCIMENT COUNREL

MEMORANL UM
SUBJECT: Implementation of Direct Referrals for Civil Cases

Beginning December 1, 1983 P
FROM: Courtney M. Priceé_{u:r M.

Assistant Administrator fod Enforcement
and Coopliance Monitoring

T0: Reglonal Administrators, Regions I - X
Regional Counsels, Regions [ - X
Associate Enforcement Counsels
OECM Office Directors

1. BACKGROUND

On September 29, 1983, the Environmental Protection
Agency (EPA) and the Land and Natural Resources Division of
the Department of Justice (DOJ) entered into an agreement
which, beginning on December 1, 1983, allows certain
categories of cases to be referred directly to DOJ from EPA
Regional offices without my prior concurrence. A copy of
that agreement 13 attached to this memorandum.

This memorandum Yrovides guidance to EPA Headquarters
and Regional personnel regarding procedures to follow in
implementing this direct referral agreement., Additional
guldance will be issued as required.

I1. PROCEDURES FGR CASES SUBJECT TO DIRECT REFERRAL

The atta.ned agreement lists those categories of
cases which can be referred directly by the Regional
Administrator to DOJ. All other cases must continue to be
revieved by Headquarters OECM and will be referred by me to
DOJ. Cases which contain counts which could be directly
referred and counts which require Headquarters concurrence
should be referred to EPA Headquarters. 1If you are uncertain
whether a particular case may be directly referred, you
should contact the appropriate Associate Enforcement Counsel
for guidance.
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Many of the procedures for direct referral cases are
adequately explained in the September 29th agreement.
However, there are some pointé I want to emphasize.

Referral packages should be addressed to Mr. F. Henry
Habicht, II, Assistant Artorney Genmeral, Land and Natural
Resources Division, U.S. Department of Justice, Wasnington,
D.C. 20530, Attention: Stephen D. Ramsey. The time limitations
set forth in the agreement for review and initial dispositiom
of the package will commence upon receipt of the package in
the Land and Natural Resources Division, and not at the DOJ
malilroom. Delivery of referral Eackages to the Land and
Natural Resources Division will be expedited by use of
express mail, which i{s not commingled with regular mail in
DOJ's wailroom,

The contents of a referral package (either direct to
DOJ or to EPA Headquarters) should contain three primary
divisions: (1) a cover letter; (2) the litigation report;
(3) the documentary file supporting the litigation report.

The cover letter should contain a summary of the following
elements:

(a) identificatirn of the proposed defendant(s);

(b) the statutes and regulations which are the basis
for the proposed action against the defendant(s);

(c) a brief statement of the facts upon which the
proposed action is based;

(d) proposed relief to be sought against the defendant(s);
(e) significant or precedential legal or factual iscues;

(f) contacts with the defendant(s), including any
previocus administrative enforcement actions taken;

(g) lead Regional legal and technical personnel;

(h) any other aspect of the case which 15 significant and
should be highlighted, including any extraordinary
resource demands which the case may require.

A referral to DOJ or to Headquarters EPA is tantamount
to a certification by the Region that it believes the case
is sufficiently developed for the fi{ling of a complaint,
and that the Region is ready, willing and able to provide
such legal and technical support as might be reasonably
tequired to pursue the case through litigation.
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A provided in the September 29, 1983, agreement,
information copies of the referral package may be provided
to the U.S. Attorney for the a‘pgropria:e Judicial district
in vhich the proposed case may be filed. These information
packages should be clearly labelled or stamped with the
following words: "Advance Copy =- No Action Required At
This Time". Also, information copies should be simultaneously
provided to the appropriate OECM division at Headquarters.
1t is important that the directly referred cases be tracked
in our case docket system and Headquarters oversight initiated,
Copies of the referral cover letter will be provided to
OECM's Office of Management Operatlons ¥or Inclusion in the
automated case docket system when Headquarters informational
copy 1s rteceived at OECM's Correspondence Control Unit,

Department of Juatice Responsibilities

DOJ shares our desire to handle these cases as expedi-
tiously as possible. To that end, DOJ has agreed that,
within thirty days of receipt of the package in the Land and
Natural Resources Division at DOJ Headquarters, it will
determine whether Headquarters DOJ or the U.S. Attorney
will have the lead litigation responsibilities on a specific
case. DOJ will notify the Regiocnal offices directly of its
determination in this regard, with a copy to the appropriate
OECM division. Although USA offices will have lead respon-
sibilities in many cases, the Land and Natural Resources
Division will continue to have oversight and management
responsibility for all cases. All complaints and comsent
decrees will continue to require the approval of the
Assistant Attorney Generalegor the division before the case
can be filed or settled.

DOJ has reaffirmed the time frame of the Memorandum
of Understanding, dated June 15, 1977, for the f£iling of
cases within 60 days after receipt of the referral package,
where possible. Where it is pnot possible, DQJ will advise
the Region and Readquarters of any reasons for delays in
£iling of the case. However, when DOJ determines that
the USA should have the lead responsibilities in a case, DOJ
will forward the case to the USA within thirty days of
referral to the extent feasible.

DQJ can request additional information from a Region
on a case or return a case to a Region for further develop-
ment. In order to avoid these delays, referral packages
should be as complete as possible and the Regions should
wvork closely with DOJ to develop referral packages.
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The Deputy Administrator has expressed concern in the
past on the number of cases returned to the Regions or
declined by EPA or DOJ. 1 have assured the Deputy Administrato:
that 1 will closely track the number of cases declined by
DOJ or returned to the Reglons and the reasons for the
declination or return as indications of whether direct
referrale are a feasible method of handling EPA's judicial
enforcenent program.

Headquarters OECM Responsibilities

Although OECM will not formally concur on cases directly
referred to DOJ, OECM will still review these packages and
way offer couments to the Regions and DOJ. DOJ is free to
reqrest EPA Headquarters assistance on cases, as DOJ
believes necessary. EPA Headquarters review ‘will help to
point out potential issues and pinpoint areas where future
guidance should be developed. OECM will also be available
ag a consultant to both DOJ and the Regions on these cases.
OECM will be available to address policy issues as they
arise and, as resources permit, may be able to assist in
case development or negotiation of these cases. Any request
from a Reglonal office for Headquarters legal assistance
should be in writing from the Regional Administrator to
we, setting forth the reasons for the request and the type
of assistance needed.

OECM also maintains an oversight responsibility for
these cases. Therefore, Regional attorneys must report
the status of these cases on a regular basis through use
of the automated case docket. All information for the case
required by the case docket system must appear in the
docket and be updated in accordance with current guidance
concerning the automated docket system.

Settlements in Cases Subject to Direct Referral

1 will continue to approve and execute all settlements
in enforcement cases, including those in cases subject to
direct referral and amendments to consent decrees in these
cases. This is necessary to ensure that Agency policies and
enforcement activities are being uniformly and corsistently
applied nationwide. After the defendants have signed the
gsettlement, the Regional Administrator should forward a
copy of the settlement to me (or my designee) with a writtenm
analysis of the settlament and a request that the settleament
be signed and referred for approval by the Assistant Attommey
General for the Land and Natural Resources Division and for
entry. The settlement will be reviewed by the appropriate
OECM Enforcement Division for consistency with law and

Agency policy.
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Within twenty-one days from the date of receipt of the
settlement by the appropriate OECM division, 1 will either
sign the settlerent and transmit it to DOJ with a request
that the settlement be entered, or transmit a memorandum to
the Regional Office explaining factors which justify post-
ponement of referral of the package to DOJ, or return the
package to the Region for changes necessary before the
agreeaent can be signed,

Obviously, we want to avoid the necessity of
communicating changes in Agency settlement pogsitions to
defendants, especially after they have signed a negotiated
agreement. To avoid this, the Regional office should
coordinate with Readquarters OECM and DOJ in development of
scttlement proposals. A copy of all draft settlement
agreenents should be transwmitted by the Regional Counsel to
the appropriate Associate Enforcement Counsel for review
before it is presented to the defendant. The Associate
Enforcement Counsel will coordinate review of the settlement
with the Headquarters program office and respond to the
Regional office, generally, within ten days of receipt of
the draft. The Regicnal office should remain in contact
with the Headquarters liaison staff attorney as negotiatioms
progress. Failure to coordinate settlement development
with appropriate Headquarters offices may result in rejection
of a proposed settlement which has been approved by the
defendant(s) and the Regional office.

1 will also continue %o concur in and forwvard to DOJ
all requests for withdrawal of cases after referral. In
addition, 1 will review and concur {n any delay in the filing
or prosecution of a case after referral. This 1is appropriate
because cases which are referred to DOJ should be expeditiously
lictigated to conclusion, unless a settlament or some other
extraordinary event justifies suspending court proceedings.
The review of reasons for withdrawal or delay of cases
after expenditure of Agency and DOJ resources {s an important
function of OECM oversight. Therefore, should the Regional
offices desire to request withdrawal or delay of a case
wvhich has been referred to DOJ, a memorandum setting forth
the reasons for such a request should be forwarded to the
appropriate QECM division, where it will be reviewed and
appropriate action recommended to me.

I11. CASES NOT SUBJECT TO DIRECT REFERRAL

Those cases not subject to direct referral will be
forwarded by the Regional Administrator to the Office
of Enforcement and Compliance Monitoring for review prior
to referral to DOJ. OECM has coumitted to a twenty-one day
turn-around time for these cases. The twenty-one day
review period starts when the referral is received by the
appropriate OECM divisiom.
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Within this twenty-one day period, DECM will decide
whether to refer the case to DOJ (OECM then has fourteen
additional days to formally refer the case), to return the
case to the Region for further development, or to request
additional information from the Regicn.

Because of this short OECM review period, emphasis
should be placed on develoging complete referral packages
so that delay occassioned by requests for additional infor-
mation from the Region will be rare. O0OECM may vefer a case
to DOJ which lacks some information only if the referral
can be supplemented with a minimum of time and effort by
information available to the Regional office which can
immediately be gathered and transmitted to DOJ. However,
this practice is discouraged. In the few instances in
vhich a case is referred to DOJ without all information
attached, the information should, at a minimum, be centrally
organized in the Regional office and the litigation report
should analyze the completeness and substantive content of
the information.

A referral will be returned to the Region, with an
explanatory mesorandum, if substantial informatiom or
further development {8 needed to complete the package.
Therefore, the Regions should work closely with OECM
attorneys to be certain referral packages contain all
necessary information.

IV. MEASURING THE EFFICACY OF THE DIRECT REFERRAL AGREEMENT

v

1 will use EPA's case docket system, OECM's quarterly
Management Accountability reports and DOJ’'s responses to
the referral packages to teview the success of the direct
referral agreement, OECM will review the quality of the
licigation reports accompanying directly referred cases and
discuss the general quality of referrals from each Regional
office at case status meetings held periodically with DOJ's
Environmental Enforeement Section.

1f you have any questions concerning the procedures

set out in this memorandum, please contact Richard Mays,
Senior Enforcement Counsel, at FIS 382-4137.

Attachment
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Sep 29, 1983 KoL
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Bonorable . Henry Babicht, !1 < - < :_.‘.'. L=
Acting Assistant Attorney General - T e
Land and Xatural Resources Divisior =" - .
U.S. Department of Justice . o
Washington, D.C. 20530 - R
Dear Banks ) R
. = - -

As a result of our neeting on !'butsday, September B, 19
and the subsequent discussions of respective staffs, we are in. -
agreement that, subject to the conditions set forth below, the -
classes of cases listed herein will be referred ‘directly from - -:--
EPA's Regional Offices to the Land and Natural Resources bivision -
©of the Department of Justice in Washington, D.C. o=

The termg, conditions and procedures to be followed in B} .
implementing thic agreement are: -

-~ e - -

1. The Assistant Administrator for Enforcement and cuupli'auw;e

S‘s_

Monitoring will waive for a period of one year the reguirement
of the Assistant Administrator's prior concurrence for referral
to the Department of Justice for the tonoving classes of - ..

K3
"~
<

Judicial enforcement cases: R

e T -

{(a) Cases under Section 1414(d) of the Safe Drinking liatet :""f
Act which involve viclations of the National Ianterim

Primary Drinking Water Regulations, such as reporting or~°

monitoring violations, or maximum contaminant wiclatiomsy .

(b} The fellowing cases under the Clean Water Acts V-
(1) cases inwvlving discharges without a petnit ST &

dy Mu&rm dndurgena - - ,__. - =

(11) 811 cases agninst minor industrial disdnrqers -.-’.;‘::-_

(541) cases involving failire to monitor or report hy" 52
industrial dischargers; e - ..Jm

— - Tt
e P TR
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—— - ST T T s et

{iv) referrals to rollect stipulated penalties irm -
industrials wnder consent decrees;

(v) referrals to collect administrative spm pen.aluc.s
under Sec:ion 311(3) of t.he CWA;

(c) All cases under the Clean Alr Aet .xeept the !ououi.ng: - ,-‘_

- ;‘_a--.
-

.-, {1 enes i“o.ldmg the stenl m: -

(1) cases 1nvo1vimg non-ferrous smeltersy .. - ;
f (144) cases involving National Emissions Standards for .-
Hazardous Mr Pollutnntu o

(iv) cases 1nvolvlng t.he post-lsaz enforcement polley." -

2T e
.

2.  Cases described in Section 1, above, shall be referred .- .
éirectly from the Regional Administrator to the Land amd = .
Katural Rescurees Divizion of DOJ im the following nnnetx - _--7-.1,

(a) The referral package 3hall de forwarded to the Assisme ~2
Attorney General for Land and Natural Resources, U.S.:-. g
Department of Justice (DOJ), with copies of the pe:knge Ied
being simultaneously forwarded to the D.§S. At 5
(DSA) for the approprinte judicial district in which tSas
the proposed case is to be filed (marked ®advance copy=" 7"
no action required at this time®), and the Assistant
Adrniniztrator for Enforcement and Compliance Monitoring <357
(OECHM) at EPA Beadguarters. DECN shall have the Ionowing
functions with xegard to 3258 referral pacngex > - '-.»‘u- z

-Za
1) OECHM shall have no responsibility f.or reviev of - ,--f.,_-;
such referral peckages, and the referral shall be =
effective as of the date of receipt of the paehge“"
by DQJ; however, OECM shall comment to the Region ™3I
upon any apparent shortconings or defects which T
it may observe in the package. DOJ may, of course,'«
continue to consult with OECM on such referrals. -
Otherwise, OECM shall be responsible only for - -
routine oversight of the progress and management -3 e
of the case consistent with applicable present ° e
and future guidance. OECH shall, however, reuh':-;\’;
£inal authority to approve gsettlements on behal€ >
of EPA for these cases. as in other cases. _&:’_;-_a
(1) The referral paeknge whall de in the format and Zo0
contain information provided by guidance nmrande:_-
a3 may de promulpgated from time to time by OECM in
consultation with DOJ and Regirmel representatives. =
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-3-

(ii4) DOJ shall, within 30 days from receipt of the -
referral package, determine {l1) whether the lands .
Division of DOJ will have lead responsidility for -~
the case; or (2) wvhether the USA will have lead i "
respoasidbility for the uso. )

| RERN

While it {c ogreel taat to the extent feasible, ‘.',":‘.7;-\-
cares in which the USA will dave the lead willbe--
transmitted to the USA for f£iling and handling - ..
within this 30-day period, 4f DOJ determines that .-.
the case regquires additional legal or factual ST
development at DOJ prior to referring the natter -: -
to the USA, the case may be returned to the Lo '_"
Regional Dffice, or may be retained at the Lands - -
Division of DOJ for further development, including .
reguesting additional information from the Regicnal
Office. In any event, DOJ will notify the ﬂegxml ~
Office, DECY and the USA of its determination d N
the lead role within the above-mentioned 30-day . -
pe!iod- T

(iv) Regardless of vhether DOJ or the USA 15 Jdetexrmined .
to have lead responsibility f£or management of k
the case, the procedures and time limitations set“""
fozth in the MOU and 28 CFR $0.65 et seg., shall ~_"
remain in effect and shall zun concurrently with < :i
the sanagement determinations made pntmn: to o-e,... e
this agreement.

3. (a) All other cases not specifically described in paragr ==
1, above, which the Regional Offices propose for judicial ,’,f_‘_
enforcement shall first be forvarded to OECM and the . xiar’s

appropriate Headgquarters program office for reviewv. -v,’.-_-d""
A copy of the referral package shall be forwarded simul='
taneously dy the Regional Office to the Lands Division ot -_;'
DOJ and to the USA for the appropr:lnt.e Judicial disttict’..-_ N
the USA's eopy being marked “advance copy-no action required
at this t!ne. : .

(b) OECH shall rav!ev the referral package vithin tventy-one i -
{21) calendar dayc aof the date of receipt of said pn.x:kapr‘:'»‘
from the Regional Administrator a.d shall, within said ;..-5__.
time period, make a determination of whether the case ,° .-
should be (a) formally referred to DOJ, {b) returned to A
the Regional Adminictrator for any additicnal davelopng_ent =T
which may be regquired; or (c) whether the Regional TR
Administrator should be reguested to provide any additiml
material or information which may be reguired to satisfy -i7
the necessary and essential legal and fnctual__requxtemx_:ts :
for that type of case.

CWA Compliance/Eunforcement 2-30 Guidance Manual 1985



Chapter Two Exhibit 2-2

-f-

(e} Any reguest for information, or return of the case

to the Region shall de transmitted by appropriate letter.
or memorandun signed by the AA for OECM (or her designee)
within the aforementioned twenty-one day pericd. Should -
OECM concur in the proposed referral of the tase to D03, .-
the actual referral shall be by letter from the AA far °
DECM [or her designeo) signed within fourteen days of . \'
the termination of the aforementioned twenty-one day -~/ --°
review period. Copies of the letters referred to herein :-
shall be sent to the Assistant Attorney Genenl for_the ..
Lands Divisioa otno:. - ,._.-

- LY Teear [

{4) OUpon receipt of the referral package by DAY, the . °*
procedures and time deadlines set forth in paragraph.
No. 8 of the KOU =hall apply. .. -

- -
- -

In order to allow sufficient tlne prior to implementation of .-
this agreement to make the U.5. Attorneys, the Regional Offices. - _--_ -
and our staffg aware of these provisions, it is agreed that this -
agreement shall become effective December 1, 1983. Courtney Price __
will digtribute a wemorandum within EPA explaining this agreement .
and how it will de_implemented within the Agency. {(¥You will receive-

a cOpYy.)? , - o

- N . - =~ e ar -

1 believe that this agrecnent will aliminate the necessity nt’
formally arending the #Memorandum of Understanding between our _ .:%-

respective agencies, and will provide necessary experience to T
ascertain whether these procedures will result in significant . -
savings of time and resources. 1In that regard, I have asked - co

Courtney to establish criterin for measuring the efficacy of this ' e
agreenent during the one year trial period, and I ask that youu,_,_:“_';
cooperate with her in providing such reasonable and necessary ¢

information as she may request of you in making that detemnatiun. .
At the end of the trial period—or at any tirme in the interval—" u:
we may propese such adjustments in the procedures set forth hereia :

as may be appropriate based on experiencs of a.u. plttlu.

It is further undentood that 4t is the autnal desl:e of :ho“"
Agency and DOJ that cases be referred to the USA for £iling as '. =:
expeditiously as posslblo. v .

1 appreciate your cooperation i{n arriving at thls agreenenL.
1f this meets with your approval, please sign the enclosed onm- S:.-
in the space indicated below and return the copy to me for -ouy ,_...-.,
files. - . T S -t

«

Sincerely yom, -
Alvin L. Aln o
Deputy Administrator

g

F. Henoxy J:%:u.c.b

Acting Asslstant M:torney General
1and and Natural Resources Division
D.S. Department of Justice
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Compliance Monitoring Procedures
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1 Introduction

The Clean Water Act (CWA) authorizes EPA or an approved NPDES state to
issue permits and to set effluent limitations, conditions, and pretreatment
standards to be met by permittees and indirect dischargers. Section 308
authorizes monitoring and inspections to determine whether NPDES permit
limitations and conditions are met. Specifically, Section 308 of the Act:

o Requires permittees and indirect dischargers to maintain records,

make reports, install and maintain monitoring equipment, and sample
effluents.

e Authorizes EPA to enter and inspect facilities to examine and copy
records and monitoring equipment and to sample effluents.

e Authorizes public access to records unless they are shown to
require confidential treatment in order to protect trade secrets.

States with approved NPDES programs carry out NPDES compliance monitoring
activities. EPA may grant such approval 1f a state has authority equiv-
alent to Section 308 of the CWA., After a state 1s approved, however, EPA
continues to play an important oversight role in enforcement, compliance
monitoring, and permit development.

With 37 states approved to ruan NPDES programs, most compliance monitoring
activity takes place at the state level. The CWA and NPDES regulations (40
C.F.R. §123,26) require that an approved state conduct NPDES compliance
monitoring. Several non-NPDES states conduct their own compliance moni-
toring activities and conduct joint inspections with EPA persoanel.

This chapter provides a brief {ntroduction to compliance monitoring and
inspection issues, including review of a facility's recordkeeping and
reporting. For a more detailed discussion on the technical aspects of
compliance monitoring and inspections, refer to the NPDES Compliance
Inspection Manual (June 1984), which consolidates and supersedes earlier
NPDES inspection manuals.
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2 Self-Monitoring and Other Information
Gathering

In passing the Clean Water Act, Congress placed initial responsibility for
determining compliance on the regulated community. Section 308 authorizes
EPA to require sources (both direct and indirect) to maintain records, to
make reports, to install and maintain monitoring equipment, and to sample
effluents. The NPDES program regulations (40 C.F.R. §§122.41, 122.42, and
122.48) require permittees to monitor effluent limitations, and require
routine sampling and analysis of effluents and the reporting of numerical
effluent limitations at the frequency stated in the permit, but in any
event not less than once a year. These results are reported on standard
Discharge Monitoring Reports (DMRs). (See Exhibit 3-1.) State-approved
NPDES programs are required to use the standard DMR form.

The NPDES. regulations contain a number of other reporting requirements
relating to actual or potential permit or other violations. Permittees
must orally report noncompliance that may endanger health or the environ-
ment within 24 hours after becoming aware of the violation and must submit
a written report within 5 days after becoming aware of the violation [40
C.F.R. §122.41(1)(6)(1)]). 1In addition, permittees must report violations
of maximum daily discharge limitations for any pollutant listed for such
reporting within 24 hours [40 C.F.R. §122.41(1)(6)(i1)].

The NPDES permit regulations also require reporting of compliance or
noncompliance with final permit compliance dates and with interim
compliance schedule requirements [40 C.F.R. §122.41(1)(5)].

The General Pretreatment Regulations set reporting requirements for
indirect dischargers that may establish strong evidence of violations of
pretreatment categorical standards. First, 40 C.F.R. §403.12(d) requires
an industrial user subject to a categorical pretreatment standard to submit
to the Control Authority (either EPA or an approved state or local progranm
authority) a report indicating the nature and concentration of all pollut-
ants in the discharge that are limited by applicable pretreatment stan-
dards. The user must submit this report within 90 days following the date
for final compliance with categorical pretreatment standards or, for a new
source, following commencement of the introduction of wastewater into the
POTW. The report must state whether the user is meeting these standards
and, 1f not, what additional measures are needed to bring the user into
compliance.
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Second, 40 C.F.R. §403.12(e) requires industrial users subject to categori-
cal pretreatment standards to submit to the Control Authority (during the
months of June and December following the compliance date of such standard)
a report on the nature and concentration of pollutants in the effluent that
are limited by categorical pretreatment standards. Both reports must
contain the results of sampling and analysis of the discharge. Control
Authorities establish monitoring frequencies.

Certain types of NPDES permits also require special reporting. Many of
these requirements are discussed in greater detail in Chapter Eleven. For
example, permittees must notify the regulatory authority of planned changes
in or expansion of production facilities [40 C.F.R. §122.41(1)(1)] and
non-POTWs must provide notification when the effluent contains toxics in
amounts over the notification level [40 C.F.R. §122.42(a)]. POTWs must
provide information on new indirect discharges and oan substantial changes
in the type or volume of materials received from existing contributors [40
C.F.R. §122.42(b)].

Section 308(a) further authorizes EPA to require a source to provide speci-
fic information to assist EPA in determining compliance. Where a DMR re-
flects permit violations, EPA may request coples of permittee-retained
monitoring documents to confirm the number of days of violation of maximum
effluent limitations, particularly where an on-site inspection cannot be
easily scheduled. [See, 40 C.F.R. §122.41(h).] EPA may also use a Section
308 letter to request information from a suspected discharger who does not
currently have a permit. Finally, a Section 308 information request can
require sampling, analysis, and reporting of data formerly required under
the terms of an expired but not extended NPDES permit. This occurs where
the state runs the NPDES program although state law does not have a
statutory provision for extending state—issued permits beyond their
expiration date even where a timely application is filed.

Section 308 is also used as an informal information-gathering tool to
assist in implementing EPA regulatory programs or in issuing permits. For
example, Section 308 authorizes EPA to request information on an industrial
discharger's facility for the purpose of collecting data for use in devel-
oping national effluent guidelines. Section 308 can also be used to
require information that would be necessary for the preparation of an NPDES
permit,

Section 308 requests may be particularly helpful in providing EPA with
sufficient information to modify an existing NPDES permit, where enforce-
ment of existing permit conditions 1s not at issue. For example, the
Regional Office may suspect that an NPDES-permitted facility is causing
toxicity problems in a receiving stream. However, the existing permit does
not place effluent limitations on toxic pollutants. Although EPA may not
be able to enforce against a discharger for pollutants that are not limited
in the permit (see "Permit as a Shield” section in Chapter Eleven), it can
request the discharging facility to perform toxicity analyses that would
enable EPA to set toxics limits in a modified or reissued permit., Failure
to comply with the request may result in an enforcement action under
Section 309,
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Chapter Six addresses Section 308 letters in the context of administrative
enforcement actions.
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3 Inspections

EPA may conduct an administrative inspection wherever there 1s an existing
discharge permit, or where a discharge exists or is likely to exist, even
though no permit has been issued. Inspections can be used either to
inspect a regulated facility even though there is no reason to believe
there is a CWA violation or where a CWA violation is suspected.

Inspections extend to facilities where records are maintained and located
elsewhere.

State and federal inspectors have two major areas of responsibility:

) Legal responsibilities include presenting proper EPA credentials
prior to inspections and properly handling any confidential
business information that may be obtained as a result of the
inspection. The inspector must also be familiar with the statutory
and regulatory sections that apply to the inspected facility.

e Procedural responsibilities include collecting and preserving
evidence in such a way as to avoid jeopardizing a potential legal
action. This also involves keeping detailed inspection records and
preparing an accurate inspection report,

Following the inspection, the inspector should do the following:

e Supplement facts contained in the inspection report with evidence,
including samples of effluent, photographs, statements from
witnesses, and personal observations;

e Determine what data should be collected to serve as possible
evidence;

e Clearly report the facts observed; and

e Relate the facts and data observed, either in court or in an
administrative hearing.,

The inspector should also be aware of the requirements contained in the
statute, regulations, and the NPDES Compliance Inspection Manual (June
1984)., This section is based largely on the NPDES Compliance Inspection
Manual.
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Neutral Inspection Scheme

In planning inspections, EPA uses the "Neutral Inspection Plan for the
NPDES Program” (policy issued February 17, 1981, and contained in the Water
Compliance/Enforcement Policy Compendium). Under this plan, EPA selects
facilities for routine inspections only on the bases of the time that has
passed since the last inspection and their geographic location. EPA does
not schedule routine inspections with any bias to any one category or
treatment type.

When EPA plans a routine inspection, it prepares an inspection plan. The
plan determines the type of inspection, purpose, tasks to be completed,
schedules, and milestones,

The requirements of a neutral inspection plan do not apply, however, when
the Agency has probable cause to inspect a facility for suspected viola-
tions., Probable cause is usually present when, for example, a violation is
reported to EPA by the facility's self-monitoring reports or by the public,

Types of Inspections

Program enforcement personnel conduct the following types of facility
inspections. Note that these inspections may also include a component for
pretreatment,

Compliance Evaluation Inspection (CEI) is a nonsampling inspection designed
to verify permittee self-monitoring requirements and compliance schedules.,
This inspection is based on facility record reviews and on visual observa-
tions and evaluations of treatment facilities, effluents, and receiving
waters. The CEI inspection is scheduled routinely for all major facilities
on a rotating schedule.

Compliance Sampling Inspection (CSI) involves the collection of represen-
tative samples of the permittee's influeat or effluent (or both) during an
inspection. EPA performs chemical analyses (1) to verify the accuracy of
the permittee's self-monitoring program and reports, (2) to determine the
quantity and quality of the effluents, and (3) when appropriate, to provide
evidence in enforcement proceedings. This inspection also includes the
nonsampling tasks of the CEI. EPA schedules CSI inspections on a rotating
basis for all major facilities.

Toxics Sampling Inspection (TSI) is a sampling inspectioan that focuses on
priority pollutants other than heavy metals, phenols, and cyanide, which
are typically included in a CSI. The TSI is only scheduled when there are
significant toxics problems in a particular discharge, either in an indus-
trial source or in a municipal treatment works that is treatiang toxic
discharges.
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Diagnostic Inspection (DI) of a publicly owned treatment works (POTW) is
used to identify compliance problems and direct them to the permittee for
correction, and to evaluate why the POTW is not able to meet its discharge
limits. EPA conducts the inspection as part of an enforcement data-
gathering effort. The inspector conducts a visual inspection of the
facility and discusses operational issues with facility management
personnel,

Performance Audit Inspection (PAI) i1s used to verify the permittee's
reported data and compliance through a check of laboratory records. The
inspector reviews the permittee's self-monitoring program, from sample
collection to final report. (EPA does not separately sample and analyze
the effluents.) EPA may request the facility's laboratory to run perfor-
mance audit samples (standardized test samples) as part of the performance
audit to ensure that the analyses of the facility laboratory are adequate.
EPA performs this inspection only when it has reason to believe that a
facility laboratory is not producing correct analytical results,

Compliance Biomonitoring Inspection (CBI) evaluates the biological effect
of the permittee's effluent on test organisms using acute toxicity bioassay
techniques and includes the steps involved in a CEI. EPA may use data
collected from this inspection to determine whether more stringent water
quality-based limitations should be placed in an NPDES permit.

Reconnaissance Inspection (RI) is used to obtain a preliminary overview of
a permittee's compliance program. The inspector performs a brief visual
inspection of the permittee's treatment facility, effluents, and receiving
waters. The RI utilizes the inspector's experience and judgment to quickly
summarize a permittee's compliance program. It i{s the briefest of all
NPDES inspections,

Legal Support Inspection (LSI) i{s a resource-intensive inspection conducted
as part of case referral preparation following a routine inspection.

Notification of a Pending Inspection

State Notification

EPA will notify the appropriate state regulatory agency in a timely maanner
of inspections to be conducted within the state's jurisdiction, with the
possible exception of emergencies, consistent with the State/EPA
Enforcement Agreement,

Facility Notification

The regulatory authority may send a letter pursuant to Section 308 to
notify a facility that it 1s scheduled for an inspection. The letter
advises that an inspection is imminent but generally does not specify the
exact date of the inspection. The letter may request information on such
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issues as on—-site safety requirements and safety equipment needed by an
inspector. The letter generally also informs the permittee of the right to
assert a claim of confidentiality, in cases where a trade secret might be
disclosed. A model notification letter is contained in Exhibit 3-2.

EPA can conduct the inspection without prior notice or can present notifi-
cation during entry. EPA does not generally give notification when it
suspects illegal discharges or improper recordkeeping since conditions can
be altered or records destroyed before the inspection.

Chronology of Inspection Procedures

The inspector should follow the overall chronology of inspection
procedures described below:

Pre-Inspection Activities

e Establish the purpose, objectives, type, and scope of the
inspection considering the importance of the facility and the
available Agency resources;

e Review background information, including a description of the
facility, records on monitoring results, correspondence, and the

most recent permit;

e Provide timely notification to the appropriate state regulatory
agency;

e Develop a project plan for carrying out the inspection. The
project plan addresses the purpose, tasks, scope, procedures, and
needs for the inspection, including personnel and equipment;

e Gather forms and equipment for the ingpection; and

e Coordinate time for completing the inspection with the laboratory,

1f samples are to be taken.

Entry to Facility Premises

Established entry procedures involve the following steps:
e Present official Agency employee credentials; and
e Obtain approval to Iinspect from person authorized to give consent

(or take appropriate action on a denial of entry, including
obtaining an administrative warrant).
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Opening Conference With Facility Officials

After entry, the inspector normally conducts an opening conference with the
facility's management., During the conference, the inspector will:

e Discuss the inspection plan, including objectives and scope, with
the facility management; and

e Establish a working relationship with the facilicty
officials.

Facility Inspection

During the inspection, the inspector will determine compliance with the

permit and the regulations and collect evidence of any violations. The
inspector will:

e Review facility self-monitoring records;

e Inspect monitoring equipment, treatment processes, and associated
manufacturing processes, treatment operation logs, parts
inventories, laboratory facilitles, as well as sampling points and

procedures;

e Collect samples (and provide split samples for permittee if
requested) if inspection includes sampling; and

e Accurately record all data collected and observations made during
the course of the inspection.

Closing Conference With Plant Operator

At the closing conference, the inspector normally concludes the inspection
by:

¢ Collecting additional information, if needed; and

e Clarifying any misconceptions with facility officials.

Inspection Report and Post-Inspection Activities

In order to document, organize, and complete his or her inspectioan
activities, the inspector will do the following:

o Complete the NPDES Compliance Inspection Report (EPA Form 3560-3;
see Exhibit 3-3);

e Follow sample chain-of-custody requirements (see discussion in
Chapter Four) and deliver samples to the laboratory;
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e Follow required sample preservation techniques and holding times
for sample storage; and

® Prepare narrative report.

Professional Conduct During the Inspection

EPA has adopted revised regulations on employee ethics in conducting ,
governmental business [40 C.F.R. §3.103, 49 Fed. Reg. 7528 (February 29,
1984)]. All inspectors should conduct themselves in accordance with these
regulations. The regulations provide that "[e]mployees may not use their
official positions for private gain or act in such a manner that creates
the reasonable appearance of doing so.”

Ingpectors may not accept favors, benefits, or meals from the facility
owner or operator because such action might be construed as influencing the
inspectors' performance of their governmental duties. Inspectors may ac-
cept refreshments or nominally priced meals when refreshments are offered
as part of a general meeting; however, these occasions should be kept to a
ninigum.

Entry

Unless entry is authorized by an administrative warrant, the facility owner
or operator must give consent to the inspector before he or she can enter
the facility. The EPA inspector must give the facility's owner or operator
an opportunity to examine the inspector's credentials and to call the
Agency office to verify the credentials. The inspector must present
credentials to preclude personal liability for his or her actions. An
inspector may, however, be personally liable if he or she threatens the
owner/operator, uses force to enter the premises, or accepts gifts or
payment from a permittee.

Releases and Waivers

EPA employees must not sign any type of waiver or visitor release that
would relieve the facility of responsibility for injury to the EPA employee
or that would limit the rights of EPA to use the data gathered during the
ingpection. If entry is made conditional on signing either type of
release, the inspector should contact the Regional Counsel's Office.

Denial of Entry and Administrative Warrants

Where entry is refused or the owner or operator asks the inspector to leave
during an inspection, the inspector must follow the procedures listed
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below, which have been developed in accordance with the U.S. Supreme
Court's decision in Marshall v. Barlow's, Inc.* [436 U.S. 307 (1978)].

e Ensure that all credentials and notices have been presented to the
facility owner or operator;

e Determine the reasons for the denial of entry. Officials of the
facility may wish first to seek advice from their attorneys on
EPA's inspection authority under Section 308;

e If entry is still demled, the inspector should withdraw from the,
facility and inform his or her supervisor who will confer with the
Office of Regional Counsel to consider obtaining a warrant; and

o Carefully note all observations made and data collected to support
the denial, including the name and title of persons approached,
reason(s) for denial, date and time of denial, condition of the
facility, attitude of the owner or operator toward compliance
inspections, effluent quality, previous noncompliance with permit
limits, and any other probable cause to suspect a violation. These
factors are extremely important because they may form the basis for
requesting an inspection warrant.

If denied access to some parts of the facility, the inspector should note
the reasous for the denial and the parts of the inspection that could not
be completed. The inspector should contact the Regional Office to discuss
whether to obtain a warrant to complete the inspection.

A wvarrant is a judicilal authorization for Agency personnel to enter specif-
ically described locations and to perform specific inspection functions.

An Inspector may request a warrant prior to inspection 1if he or she sus-
pects that violations may be hidden during the time required to obtain a
search warrant. The documents required in securing a warrant are discussed
in the April 11, 1979 memorandum, "Conduct of Inspections After the
Barlow's Decision" (contained in General Enforcement Policy Compendium,
GM-5). Section 5 of this chapter ("Warrants"”) discusses procedures for
obtaining a warrant.

Coantractor Inspections

EPA considers contractors as "authorized representatives” under Section 308
of the Clean Water Act, and they may, therefore, conduct inspections.
Industry, however, has challenged EPA's authority to consider contractors

* In Marshall v. Barlow's Inc., the Supreme Court held that the Constitu-
tion prohibits an OSHA inspector from entering the nonpublic portions of
a work site to conduct searches without either proper consent or an
administrative search warrant.
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as "authorized representatives."” In Stauffer Chemical Co. v. EPA [647 F.
24 1075, 1079 (10th Cir. 1981)], the court held that employees of an
independent contractor are not authorized representatives of the EPA
Administrator under Section 114(a)(2) of the Clean Air Act. (Section 308
of the Clean Water Act contains comparable entry and inspection language.)
The Sixth Circuit arrived at the same conclusion in United States v.
Stauffer Chemical Co. [684 F. 2d 1174, 1189-90 (6th Cir. 1982), aff'd on
other grounds United States v. Stauffer Chemical Co., No. 82-1448 (U.S.
Sup. Ct.)]. However, in another Clean Air Act case, the Ninth Circuit has
held that contractors are "authorized representatives,” Bunker Hill Co.
Lead and Zinc [658 F. 2d 1280, 1284 (9th Cir. 1981)]. Accord Aluminum Co.
of America v. EPA, No. M-80-13 (M.D.N.C. Aug. 5, 1980).

Opening Conference

After entry, the inspector should outline inspection plans with facility
officials and conduct an opening conference. At the opening conference,
the inspector should cover the following items:

e Discuss objectives and scope of the inspection;

o Discuss inspection authority under the CWA and its regulations;

e Advise the facility manager (or equivalent) of his or her right to
request that trade secret information be held confidential;

e Plan meetings with personnel and schedule inspections of the
various plant areas;

e Outline the list of records to review and obtain copiles;
o Discuss plant safety requirements and emergency procedures;
¢ Establish ground rules for taking photographs; and

e Advise company officials of their right to sample or conduct
observations or measurements simultaneously with the EPA inspector.

Conducting the Inspection

The inspector should consider requesting a facility official to accompany
him or her during the inspection who can describe facility processes and
mininize safety and liability concerns.
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The inspector's field notebooks, facility operator's formal statements,
photographs, drawings and maps of the facility, printed matter, mechanical
drawings, and copies of facility records and documents can all be used as
evidence of possible violations.

The field notebook should contain only objective facts and observations;

it is a part of the Agency files, not a personal record. The inspector
should number, date, initial, and include the facility name and location on
any document collected during the inspection,

Photographs can provide an objective record of plant conditions. The
inspector should obtain the approval of the facility official before taking
any photographs. The inspector should avoid photographing sensitive
operations, such as equipment, that are claimed as trade secrets by the
operator. If refused permission, the inspector may contact the Regional
Counsel's Office for further instructions. Inspectors may, however, take

photographs from areas of public access and should log these photographs in
their field notebooks.

The inspector, plant employee, or a private citizen may also prepare a
formal statement. The statement must contain factual information, and it
must positively identify the person making the statement and his or her
qualifications. The person who makes the statement should sign it.
Chapter Four discusses types of evidence in more detail.

Sampling and Laboratory Analysis

The inspection may, depending on the type, include sampling or evaluation
of the facility's sampling program. In addition, the inspection will often
evaluate the quality control measures employed by the facility to ensure
data integrity, including the collection and analysis of samples by the
facility. The inspector should properly seal and preserve samples, follow
established chain-of-custody procedures, and verify the following:

¢ Compliance with effluent limitations;
e Self-monitoring data;

e Compliance of facility's sampling program with the permit and other
applicable regulations;

¢ Adequacy of data to support an enforcement action; and
e Permit reissuance or permit revision,

The results of these activities are often used as evidence in Agency
enforcement actions.

The procedures that facility laboratories must follow in analyzing water
pollutants are contained in 40 C.F.R. Part 136. Anyone may apply to the
Regional Administrator for approval of an alternative test procedure (40
C.F.R. §§136.4 and 236.5). Finally, the inspector must ensure that all
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data introduced into the inspection file are complete, accurate, and
representative of existing conditions at the facility.

Chapters Five and Six of the NPDES Compliance Inspection Manual contain a
detailed, technical discussion of sampling collection and flow measure-
ment. Chapter Seven of that manual addresses biomonitoring inspections.

Deficiency Notice

Where the inspector finds deficiencies in the permittee self-monitoring
program (i.e., sampling and analysis), he or she should complete a
deficiency notice that can be issued on-site following the inspection or
issued later by the Regional program office. Exhibit 3-4 contains a
deficiency notice form. The deficiency notice provides a quick response to
problems with a permittee's self-monitoring program.

The permittee can respond to a deficiency in one of two ways:
e Include the response as part of a regular DMR; or
e Submit a separate response within a specified period following
receipt of the deficlency notice (15 working days are generally

sufficient to correct self-monitoring problems).

For either response option, however, the inspector should specify in the
deficiency notice a deadline for the permittee's response to the notice.

Confidential Business Information

Records, reports, and any other informatioa obtained during an inspection
relating to effluent data are required to be available to the public under
Section 308 of the CWA. 1If the facility can show that the information
contains trade secrets, the Administrator must keep such information
confidential. However, a business cannot refuse access merely by making a
confidentiality claim under Section 308 of the CWA to the inspector.
Regulations on handling confidentiality claims are contained in 40 C.F.R.
§§2.201 through 2.215. Under 18 U.S.C. §1905, disclosure of confidential
information by federal employees may be punishable by fines or
imprisonment. Confidential information cannot be disclosed to the public,
but may be disclosed to EPA representatives for purposes of enforcement.

Enforcement personnel must treat all material claimed to be confidential as
such until a Regional Office determines otherwise. Confidential informa-
tion includes equipment or process flows that are regarded as trade
secrets.s All confidential information must be marked as such and must be
kept in a locked filing cabinet following an inspection.
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EPA must keep a chain-of-custody record for all confidential information.
A chain-of-custody record documents possession of evidence from the time of
the inspection to the time it is introduced as evidence in a case,

While traveling, inspectors should keep sensitive information in a locked
briefcase and out of public view. When the briefcase is not in the
inspector's possession, he or she should place it in a locked area such as
a motel room or the trunk of a car (see 40 C.F.R. Part 2,211).

Chapter Eleven contains a more detailed discussion of confidential business
information,

Exit Interview

Inspectors may discuss any deficiencies in self-monitoring procedures and
the need for corrective action with the facility owner or operator, unless
the inspector feels a permit violation has occurred. When the inspector
has reason to believe that an enforcement action may be necessary, he or
she should not release information on the violation before consulting with
the Regional Office. The inspector should never discuss compliance status
or enforcement consequences of noncompliance, nor should he or she
recommend a particular consultant or consulting firm.

The exit conference with facility officials allows the inspector to
complete any work that remains after the inspection. During the exit
conference, the inspector may do several things:

e Collect missing or additional information;

e Answer any questions;

e Prepare receipts for samples and data;

o Accept claims of confidential business information; and

e Provide for the permittee to obtain the results of the sampling
analysis when completed.

Documentation and Inspection Report

As soon as possible after the inspection, the EPA employee must prepare an
inspection report. The report should contain the inspection report and
narrative and documentary support. EPA should mail the sampling and
analysis data to the permittee or industrial user no later than 30 days
following the completion of the analysis. The narrative portion of the
inspection report should document and support suspected violations.
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4 Reviewing Facility Recordkeeping and
Reporting

NPDES Requirements Review

NPDES permits impose recordkeeping and reporting requirements. During an
inspection, EPA or an approved NPDES state may review the recordkeeping
practices of the permittee against the recordkeeping and self-monitoring
requirements stated in the permit and in 40 C.F.R. §§122.41, 122,42 and
122,48, Where an industrial user is involved, EPA should review the
pretreatment reporting requirements in 40 C.F.R. §403.12.

The types of records EPA reviews may include sampling and analysis data,
monitoring records, laboratory records, plant manuals, operating records,
management records, and pretreatment records (e.g., baseline monitoring

reports). Exhibit 3-5 contains a checklist inspectors should use to verify
that:

e Information on the facility that is contained in the permit is
correct;

e Records and reports required by permit are complete, including
laboratory analyses; and

e The permittee 1s meeting its compliance schedule, including
construction and permit milestones.

The checklist is also contained in the NPDES Compliance Inspection Manual.

EPA should determine that information is maintained at least three years
from the date of a sample, measurement report, or application pursuant to
40 C.F.R. §122.41(j). 1In particular, the inspector should check items such
as changes in the raw wastewater volume, changes 1in the location or charac-
teristics of the waste discharged, and changes in the treatment process.
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POTW and Industrial Contributor Pretreatment Requirements Review

The inspector must do the following when addressing pretreatment
requirements:

1.

2.

3.

Determine the status of the POIW's pretreatment program.

e Has the program been approved by EPA or a state, or is the approval
in progress?

e Is the POTW in compliance with the pretreatment requirements of its
permit? If not, what information is lacking, why is the
information overdue, and what is the POTW doing to get back on
schedule?

Collect information about the compliance status of contributing indus-
trial facilities with Categorical Pretreatment Standards. The inspec-—
tor should review POTW records to determine:

o Number of contributing industries;

o Whether these industries have been notified of applicable stan-
dards;

e Whether industries have submitted baseline monitoring and other
compliance reports to the POTW;

e Number and names of contributing industries in compliance with
standards; and

e Whether contributing industries with compliance schedules are
meeting deadlines.

Collect information about the status of compliance of contributing
industries with prohibited discharges (40 C.F.R. §403.5) and local
limits, if more stringent than EPA Categorical Pretreatment Stan-
dards. This applies in cases where the POTW determines that more
stringent discharge requirements are needed due to industrial loadings
in relation to available POIW treatment systems. The inspector should
report:

e How many and which industrial facilities appear not to be in
compliance;

e Any reasons for noncompliance; and

e Any follow-up action recommended, such as further inspections,
monitoring, review of discharge limits, etc.

Exhibit 3-5 contains a checklist for reviewing pretreatment requirements.
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5 Warrants

In the vast majority of cases, EPA obtains the consent of the facility's
management in order to enter the premises and to conduct compliance moni-
toring activities. However, some facilities refuse to allow EPA employees
access to premises, especially where "trade secrets” are claimed or
surreptitious 1llegal activities may be conducted. When consent cannot be

obtained (or is withdrawn) an administrative warrant can be used to gain
entry,

Policy

It 1s EPA policy to obtain a warrant when all other efforts to gain lawful
entry have been exhausted and the inspector has carefully followed
established entry procedures. This policy, of course, does not apply to
pre~inspection warrants.

Marshall v. Barlow's, Inc.

In Marshall v. Barlow's, Inc., 436 U.S. 307 (1978), the Supreme Court
addressed the need for an administrative warrant when an Occupational
Health and Safety Administration inspector sought entry into a workplace
where consent for the inspection was not voluntarily given by the owner.
The Court concluded that an administrative warrant was required to coanduct
such regulatory inspections unless the industry is one with a history of
pervasive regulation, such as liquor or firearms. The Agency applies the
requirements of the Barlow's decision to all CWA i1nspections.

According to Barlow's, a warrant may be obtained on either of two bases:

e Where there is probable cause to believe that a violation has been
comnitted; or

e When the inspection is pursuant to a neutral inspection scheme.
(On February 17, 1981, EPA issued “Neutral Inspection Plan for the
NPDES Program,” contained in the Water Complinace/Enforcement
Policy Compendium.
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Probable cause (for purposes of administrative warrants) means that there
is specific evidence of an existing violation or the threat of one. The
application for the warrant must be supported by factual information
sufficient to apprise a court of the specific nature of the circumstances
giving rise to the need for a warrant.

Seeking a Warrant Before Inspection

Normally, EPA arrives at a facility and requests entry without having first
obtained a warrant. If the facility denies entry, EPA then obtains the
warrant. However, it is sometimes advisable to obtain a warrant prior to
going to the facility. A pre-inspection warrant may be obtained at the
discretion of the Regional Office if:

e A violation is suspected and could be covered up within the time
needed to secure a warrant;

e Prior correspondence or other- contact with the facility to be
inspected provides reason to believe that entry will be denied when
the inspector arrives; or

e The facility is unusually remote from a magistrate or a district

court and, thus, obtaining a warrant after a refusal of entry would
require excessive travel time.

Civil Versus Criminal Warrants

If the purpose of the inspection is to discover and correct, through civil
procedures, noncompliance with regulatory requirements, a civil warrant
should be secured if entry is refused.

If the primary purpose of the inspection is to gather evidence for a crimi-
nal prosecution and there is sufficient evidence available to establish
probable cause for a criminal warrant, then a civil warrant should not be
used to gain entry. Rather, a criminal search warrant must be obtained
pursuant to Rule 41 of the Federal Rules of Criminal Procedure. (See

"The Use of Administrative Discovery Devices in the Development of Cases
Assigned to the Office of Criminal Investigations™ contained in the General
Enforcement Policy Compendium, #GM-36.)

Evidence obtained during a valid civil ianspection is generally admissible
in criminal proceedings.

Securing and Serving an Administrative Warrant

EPA developed certain procedures for obtaining and serving warrants in
light of the Barlow's decision.
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Important Procedural Considerations

e The application for a warrant should be made as soon as possible
after the denial of entry or withdrawal of consent.

e In order to satisfy the requirements of Barlow's, the affidavit in
support of the warrant must include a description of the reasons
why the establishment has been chosen for inspection. The only
acceptable reasons are specific probable cause or selection of the
establishment for inspection pursuant to a neutral administrative
inspection schene.

® A warrant must be served without undue delay and within the number
of days stated (usually 10 days). The warrant will usually direct
that it be served during daylight hours.

o Because the inspection is limited by the terms of the warrant, 1t
is very important to specify to the greatest extent possible the
areas intended for inspection, records to be inspected, samples to
be taken, etc. A vague or overly broad warrant probably will not
be signed by the magistrate.

e If the owner refuses entry to an inspector holding a warrant but
not accompanied by a U.S. Marshal, the inspector should leave the
establishment and inform the U.S. Attorney.

Procedures for Obtaining a Warrant

1.

2.

3.

4,

Contact the Regional Counsel's Office. The inspector should discuss
with the Regional Counsel's Office the facts regarding the denial or
withdrawal of consent or the circumstances that gave rise to the need
for a pre-inspection warrant. A joint determination will then be made
as to whether or not to seek a warraant,

Contact Headquarters Program Office. The Regional Office should notify
Headquarters.,

Contact the United States Attorneys Office. After a decision has been

made to obtain a warrant, the designated regional official should con-
tact the U.S. Attorney for the district in which the property is

located. The Agency should assist in the preparation of the warraat
and necessary affidavits.

Apply for the Warrant. The application for a warrant should identify

the CWA as authorizing the issuance of the warrant. The name and
location of the site or establishment to be inspected should be clearly
identified and, if possible, the owner or operator (or both) should be
named, The application can be a one- or two—page document if all
factual requirements for seeking the warrant are stated in the affi-
davit and the application so states. The application must be signed by
the U.S. Attorney. Exhibit 3-6 contains a model application for an
administrative warrant.
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5.

6.

8.

9.

Prepare the Affidavits. The affidavits in support of the warrant

application are crucial documents. Each affidavit should consist of
consecutively numbered paragraphs that describe all of the facts in
support of warrant issuance. Each affidavit should be signed by a per-
son with first-hand knowledge of all the facts stated, most likely the
inspector. An affidavit is a sworn statement that must be notarized or
sworn to before the magistrate. Exhibit 3-7 contains a model
affidavit,

Prepare the Warrant for Signature. The draft should be ready for the

magistrate's signature. Once signed, the warrant is an enforceable
document (i.e., failure by a facility to comply with the warrant is
treated as a contempt of the court). The warrant should contain a
“"return of service” or "certificate of service” that indicates upon
whom the warrant was served. This part of the warrant is to be dated
and signed by the inspector after the warrant is served. Exhibit 3-8
contains a model administrative warrant. .

Serve the Warrant. The warrant is served on the facility owner or the

agent in charge at the time of the inspection. Where there is a proba-
bility that entry will still be refused, or where there are threats of
violence, the inspector should be accompanied by a U.S. Marshal. In
this case, the U.S. Marshal is principally charged with executing the
warrant, and the inspector must abide by the U.S. Marshal's decisions.

Perform the Inspection. The inspection should be conducted strictly in

accordance with the warrant. If sampling is authorized, all procedures
must be followed carefully, including presentation of receipts for all
samples taken. If records or other property is authorized to be taken,
the inspector must issue a receipt for the property and maintain an
inventory of anything removed from the premises. This inventory will
be examined by the magistrate to ensure that the inspector has not
overstepped the warrant's authority.

Return the Warrant. After the inspection has been completed, the war-

rant must be returned to the magistrate. Whoever executes the warrant
(i.e., the U.S. Marshal or whoever performs the inspection) must sign
the return of service form indicating to whom the warrant was served
and the date of service. The executed warrant is then returned to the
U.S. Attorney who will formally return it to the issuing magistrate or
judge. If anything has been physically taken from the premises, such
as records or samples, an inventory of such items must be submitted to
the court, and the inspector must be present to certify that the inven-
tory 1is accurate and complete.
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6 Exhibits

This section contains the‘following exhibits:

Exhibit 3-1: Discharge Monitoring Report

Exhibit 3-2: Model Pre-Inspection Notification Letter

Exhibit 3-3: NPDES Compliance Inspection Report

Exhibit 3-4: Deficiency Notice

Exhibit 3-5: Records, Reports, and Schedules Checklist
Exhibit 3-6: Model Application for an Administrative Warrant
Exhibit 3-7: Model Affidavit in Support of Application for an

Administrative Warrant
Exhibit 3-8: Model Administrative Warrant
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GENERAL INSTRUCTIONS
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Model Pre-Ingpection Notification Letter

Certified Mail - Return Receipt Requested

Dear Sir: Date

Pursuant to the authority contained in Section 308 of the Clean Water -
Act (33 U.S.C. §1251 et seq.), representatives of the U.S. Environ-
mental Protection Agency (EPA), or a contractor retained by EPA, shall
conduct, within the next year, a compliance monitoring ianspection of
your operations including associated waste treatment and/or discharge
facilities located at (site of inspection). This inspection will
ascertain the degree of compliance with the requirements of the
National Pollutant Discharge Elimination System (NPDES) permit issued
to your organization.

Our representatives will observe your process operations, inspect your
monitoring and laboratory equipment and methods, collect samples,
examine appropriate records, and will be concerned with related
matters.

In order to facilitate easy access to the plant site, please provide
the name of an individual who can be contacted upon arrival at the
plant. Additionally, we would appreciate receiving a list of the
safety equipment you would recommend that our represbntatives have 1in
their possession in order to safely enter and conduct the inspection.

Please provide the information requested within 14 days of receipt of
this letter.

If you have any questions relating to anything concerning this
inspection, please call (appropriate designated official).

Sincerely yours,

Director
Water Management Division
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NPDES Compliance Inspection Report

Uruied States cnvwanmental Protection AQuncy Form Approves
Wasmngton, 0 C. 20460

—
\‘BEPA . NPDES Compliance Inspection Report mfgﬁfﬁxx.u

Section A Nauona! Dawa System Coding
Transacton Code NPOES yt/mo/day Type Inspectar

U4 e Wl e Wl
LU T LT

Feciiity Evaluaton Ratng Bt

uLJ nLJ ntj nLlJn nl' ||| Ilw

Secuon 8 Facitity Dats .

Name and Locsuon of Fecility Inspected Enury Time L] am LJ PM| permn Ertecteve Date
Exit Time/Date Permit Expirauon Date
of On-Site Repr Title(s) Phone Nors)
Name. Address of Reponsidle Official Title
Phone No Contacted
D Yes D No

Section C. Areas Eval d Ourng | cti
(S = Sausfactory M » Marginal U o Unssusiactory N/E » Not Evaluated)
E Permn Flow Measurement Prewrestment G Retords/Reports
Facility Site Aeview Laborstory Compliance Schedules Operations and Maintenance
Sludge Effiusnt/ Recerving Waters Seil-Monitoning Audit Qther
Section D* S y of Findings/C (A sheats i/ necessarv) _
Swgnaturets) of inspector(s) Agency/Qtfice Date
Signatura of Reviewer Agency/Ottice Date
Reguistory Otfice Use Oniy
Action Taken Date Comohance Status
Noncomphiance
Compliancs

EPA Form 3560-3 (Rev 10.84) Previous ecinons are obsolete
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INSTRUCTIONS

Section A: National Data System Coding
Column 1: Transaction Code: Use N, C, or D for New, Change, or Deleta All inspections will be new unless there 1S an
error in the data entered.

Columns 3-11: NPDES Permit No. Enterthe facility’s NPDES permit number (Use the Remarks columns to record the
State permit number, if necessary )

" Columns 12-17: Inspection Date. Insert the date entry was made into the facility Use the year/month/day format (e g.

82/06/30= June 30, 1982).

Column 18: inspection Type. Use one of the codes listed below to describe the type of inspection:
A-Performance Audit E-Corps of Engineers Inspection S-Compliance Sampling
R-Ricmonitoring L-Enforcement Case Support X=Toxic Sampling
C-Campliance Evaluation P-Pretreatment
N-Diagnastic R-Selective Inspection

Column 19: Inspector Code. Use ona of the codes listed below to describe the /ead agency 1n the inspection
C-Contractor ar Other Inspector(Specify N-NEIC Inspectors
in cament field) R-EPA Regional Inspector
E-Corps of Engineers S-State Inspector
J-Joint EPA/State Inspectors-EPA Lead T-Joint State/EPA Inspectors-State Lead

Column 21-88: Remarks. These columns are reserved for remarks at the discretion of the Regton

Calumn 59: Facllity Evaluation Rating. Use information gathered during the iInspection (regardless of inspection type)
to evaluate the quality of the facility self-monttoring program Gradae the program using ascaleof 1 to 5 witha scoreof 5
betng used for very reliable seif-monitoring programs and 1 being used for very unrehable programs

Column 71: Biomonitaring Informatian. Enter D for static testing Enter F for flow through testing Enter N for no

biomenitoring, . .

Column 72: Quality Assurance Data Inspection. Enter Q if the inspeclion was conducted as followup on quality
assurance sampie resuits Enter N otherwise.

Columns 73-80: These columns are reserved for regionally defined information.
Section 8. Facility Data
This section s self-explanatory
Section C. Areas Evaluated Duning Inspection

Indicate findings (S. M. U, or N/E) in the appropriate box Use Section O and additronal sheets as necessary Supportthe
findings, as necessary, in a brief narrative report Use the headings given on the report form (e g . Permit, Records/Re-
ports) when discussing the areas evaluated during the inspection The heading marked ‘Other ° may include activities
such as SPCC, BMP's, and mulumedia concerns

Section D Summary of Findings/Comments

Briefly summarize the inspection findings This summary should abstract the pertinent inspection findings, not replace
the narrative report Include a Iist of attachments Include effluent data here instead of permit imits when efftuent
sampfing has been done Use extra sheets as necessary
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Deficiency Notice

DEFICIENCY NOTICE PERMITTRE (Focility) NAME ANO ADDRESS
NATIONAL POLLUTANT DISCHARGE
ELIMINATION SYSTEM (NPDES)
(Reed inatructions on back of last part belare compleiing)
PERMITTEL REPRASENTATIVE (Receiving (his Netice)/ TITLE

NPOES PERMIT NO.

Dunng the luance insp d out on /date) the defi noted below were found
Additional areas of deficiency may be brought to your attention following a complete review of the [nspection Report and other in-
formation on file with the REGULATORY AUTHORITY administenng your NPDES PERMIT

v

g .

MOMNITORING LOCATION (Deacribe)

FLOW MEASUREMENY (Deecribs)

SAMPLE COLLECTION/HOLDING TIME (Descnbde)

SAMPLE PRCIEAVATION (Deecribe)

TEST PROCEDURES, SECTION 306(m) 40 CFA 138 (Descride)

FB-mu SELP-MONITORING OKFICIENCIKS (Doeeribe)

ADDITIONAL COMMENTS

ACQUESTED ACTION=Ygur to the of the noted sbova is requented. Recript of & descripuion of the corvectsve sctions
taksn wil) be 4 1n the deter of the nesd for furtder Adminuirstive or Lega) Action Your respense o 10 be (Irmpecior ine out inappeo-
prists il

with yowr next NPDES Discharye Monttoring Repors (DMR) or (2) submirted ez directed dy the inspector Ques-

tioms regarding posnidie follow-up ection can be answered Dy the REGULATORY AUTHORITY to which your OMRs are submitted and which sdminm-
ters your NPDES Permus,

P ————————
SPECTOR'S SIGNATURE INSPECTOR § AODAESS/ PHONE NO. MEGULATORY AUTHNORITY/ADDRESS OATE

" [(RSFECTOR'S PRINTRD NANE

EPA Farm 386804 (2.80)
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|

Records, Reports, and Schedules Checklist

A. Permit Verification

YES NO N/A

INSPECTICN OBSERVATIONS VERIFY INFORMATION CONTAINED IN PERMIT

Yes Mo N/A

1.

Correct name and mailing address of permittee.

Yes No N/A

2.

Facility is as described in permit.

Yes No N/A

3.

Notification has been given to EPA/State of new, different, increased discharges.

Yes No N/A

4.

Accurate records of influent volume are maintained, when appropnate.

Yes No N/A

S

Number and location of discharge points are as described in the permit.

Yes No N/A

6.

Name and location of receiving waters are cotrect.

Yes No N/A

All discharges are permitted.

B. Recordkeeping and Reporting Evaluation

YES NO N/A

REQORDS AND REPORTS ARE MAINTAINED AS REQUIRED BY PERMIT

Yes No N/A
Yes No N/A
Yes No N/A

1.
2.
3.

All required information is available, complete, and current; and
Information is maintained for required period.
Analytical results are consistent with the data reported on the IMR's.

Yes No N/A
Yes No N/A
Yes No N/A
Yes No N/A
Yes No N/A
Yes No N/A
Yes No N/A

4-

Sampling and Analysis Data are adequate and include:
a. Dates, times, location of sampling

b, Name of indivadual performing sampling

c. Analytical methods and techmques

d. Results of analysis

e. Dates of analysis

f. Name of person performing analysis

g. Instantaneous flow at grab sample stations

No N/A
No N/A

Yes
Yes

Monitoring records are adequate and include
a. Flow, pH, D.O., etc. as required by permit
b. Momtoring charts

Yes No N/A

Laboratory equipment calibration and maintenance records are adequate.

No N/A
No N/A
No N/A
No N/A
No N/A

Yes
Yes
Yes
Yes
Yes

L

*Required only for facilities built wath Federal construction grant funds.

Plant Records are adequate* and include

a. O&M Manual

b. "As—built” engineering drawings

c. Schedules and dates of equapment maintenance and repairs
d. Equipment supplies manual

e. Equipment data cards

G Canpliance/Enforcement
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Reconds, Reports, and Schedules Checklist

Yes No N/A
Yes No N/A
Yes No N/A
Yes No N/A

8.

Pretreatment records are adequate and include:
a. Industrial Waste Qrdinance (or equivalent documents)
b. Inventory of industrial waste contributors, including:
1. Compliance records
2. User charge information

Yes No N/A

9.

SPCC properly completed, when requared.

Yes No N/A

10.

Best Management Practices Program available, when required.

C. OCompliance Schedule Status Review

YES NO N/A

THE PERMITIEE IS MEETING THE OOMPLIANCE SCHEDULE

Yes No N/A

1.

The permittee has obtained necessary approvals to begin construction.

Yes No N/A

2.

Financing arrangements are complete.

Yes No N/A

3.

Contracts for engineering services have been executed.

Yes No N/A

4,

Design plans and specifications have been completed.

Yes No N/A

5.

Construction has begun.

Yes No N/A

6.

Construction is on schedule.

Yes No N/A

1.

Equipment acqusition is on schedule.

Yes No N/A

8.

Construction has been completed.

Yes No N/A

9.

Start—up has begun.

Yes No N/A

10.

The permittee has requested an extension of time.

Yes No N/A

11.

The permittee has met compliance schedule.

Gl Compliance/Bnforcement
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Records, Repoxts, axd Schedules Checklist

D. POIW Pretreatment Requirements Review

YES NO N/A(|THE FACTLITY IS SUBJECT TO PRETREATMENT REQUIREMENTS
1. Status of POIW Pretreatment Program

Yes No N/A a. The POTW Pretreatment Program has been approved by EPA. (If not, is approval
in progress? )

Yes No N/A b. The POIW is in compliance with the Pretreatment Program Compliance Schedule.
(If not, note why, what is due, and intent of the POIW to remedy)

r 2. Status of Compliance with Categorical Pretreatment Standards.

"es No N/A a. How many industrial users of the POIW are subject to Federal or State
Pretreatment Stardards?

Yes No N/A b. Are these industries aware of their responsibility to comply with
applicable standards?

Yes No N/A ¢. Have baseline monitoring reports (403.12) been submitted for these
industries?

Yes No N/A i. Have categorical industries in noncompliance (on BMR reports)

submitted compliance schedules?
Yes No N/A ii. How many categorical industries on compliance schedules are meeting
the schedule deadlines?

Yes No N/A d. If the compliance deadline has passed, have all industries submitted 90 day
compliance reports?

Yes No N/A e. Are all categorical industries submtting the required semiannual report?

Yes No N/A f. Are all new industrial discharges in compliance with new source
pretreatment standards?

Yes No N/A g. Has the POIW submitted 1ts anmual pretreatment report?

Yes No N/A h. Has the POIW taken enforcement action against noncomplying
industrial users?

Yes No N/A i. Is the POIW conducting inspections of industrial contributors?

Yes No N/A|[3. Are the industrial users subject to Prohibited lamits (403.5) and local limts

more stringent than EPA in compliance?
(If not, explain why, including need for revasion of limts.)

‘GA Gompliamce/Enforcement
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Model Application for Adminigtrative Warrant

UNITED STATES DISTRICT COURT
DISTRICT OF

IN THE MATTER OF: Docket No.

Case No.

Application for an
Administrative Warrant

N N N N N Nl N N NS Nt NS Nt NS

NOW COMES a duly designated representative of the Administrator of the
United States Environmental Protection Agency, by and through (name),
United States Attorney for the District of

and applies for an administrative warrant to enter, inspect, reproduce
records, photograph, and sample for compliance with the Clean Water
Act, 33 U.S.C. §1251 et seq., and as authorized by Section 308 of the
Act, 33 U.S.C. §1318, the premises at (description of the premises)
in the possession, custody, or control of the (name of company or
owner). In support of this application, the duly designated
representative of the Administrator respectfully submits an affidavit
and a proposed warrant.

Respectfully submitted,

(Signature of U.S. Attorney)
United States Attorney for the
District of

(Date)
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Model Affidavit in Support of
Application for an Administrative Warrant

UNITED STATES DISTRICT COURT
DISTRICT OF

IN THE MATTER OF: ) Docket No.
)
) Case No.
)
)
)
) Affidavit in Support of
) Application for an
) Adninistrative Warrant
)
)
)
)
State of s
County of :
(Name of Affiant) , being duly

sworn upon his(her) oath, according to law, deposes and says:

l. 1 am compliance officer with the (division) , United
States Environmental Protection Agency, Region , and a duly
designated representative of the Administrator of the United States
Environmental Protection Agency for the purpose of conducting inspec-
tions pursuant to Section 308 of the Clean Water Act, 33 U.S.C. §1318.
I hereby apply for an administrative warrant of entry, inspection,
reproduction of records, photography, and sawmpling of the premises in
the possession, custody, or control of the (name of company or owner).

2. (Name of establishment, premises, or conveyance) is a
(describe business) that the undersigned compliance officer of the
United States Environmental Protection Agency has reason to believe is
in violation of the Clean Water Act. This belief 1is based upon the
following facts and information: (Summarize the reasons why a viola-
tion is suspected and the specific facts that give rise to probable
cause or summarize the neutral administrative inspection scheme used
to select the premises for imspection).

3. The entry, inspection, reproduction of records, photography,
and sampling will be carried out with reasonable promptness, and a
copy of the results of analyses performed on any samples or material
collected will be furnished to the owner or operator of the subject
premises.
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4. The compliance officer may be accompanied by one or more other
compliance officers of the United States Environmental Protection
Agency.

5. A return will be made to the court at the completion of the
ingpection, reproduction of records, photography, and sampling.

(Signature of Affiant)

(Title)

(Division)

Region ( )
United States Environmental
Protection Agency

Before me, a notary public of the State of .
County of , on this day of s
19__, personally appeared , and upon oath

stated that the facts set forth in this application are true to his
(her) knowledge and belief.

(Signature of Notary)

A Notary Public of

My Commission Expires
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Model Administrative Warrant

UNITED STATES DISTRICT COURT
DISTRICT OF

IN THE MATTER OF: Docket No.

Case No.

Warrant of Entry, Inspection,
Reproduction of Records,
Photography, and Sampling

N N Nt N N N Nt Nat Nt Nt Nt NtV b

To (name) , (title) , United States Environmental
Protection Agency, Region , and any other duly designated repre-
sentatives of the Administrator of the United States Environmental
Protection Agency:

Application having been made by the United States Attorney on behalf of
the United States Environmental Protection Agency (EPA) for a warrant
of entry, inspection, reproduction of records, photography, and
sampling to determine compliance with regulations under the Clean Water
Act, 33 U.5.C. §1251 et seq., and the court being satisfied that there
has been a sufficient showing that reasonable legislative or admini-
strative standards for conducting an inspection and investigation have
been satisfied;

IT IS HEREBY ORDERED that EPA through its duly designated representa-
tives (Names of representatives) is hereby entitled and author-
ized to have entry upon the following described premises:

(Description of premises.)

IT IS FURTHER ORDERED that entry, inspection, reproduction of records,
photography, and sampling shall be conducted during regular working
hours or at other reasonable times, within reasonable limits, and in a
reasonable manner.

IT IS FURTHER ORDERED that the warrant shall be for the purpose of
conducting an entry, inspection, reproduction of records, photography,
and sampling pursuant to 33 U.S.C. §1318 consisting of the following
activities:
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(Describe specific activities.) For example:

e Entry to, upon, or through the above-described
premises including all buildings, structures,
equipment, machines, devices, materials, and sites to
ingpect, sample, monitor, and investigate the said
premises.

® Access to and reproduction of all records pertaining
to or relating to water pollutant discharges.

e Inspection, including photographing of any equipment,
methods, or sites used to monitor or control water
pollutants.

IT IS FURTHER ORDERED that, if any property 1is selzed, the duly
designated representative or representatives shall leave a receipt for
the property taken and prepare a written inventory of the property
seized and return this warrant with the written inventory before ne
within 10 days from the date of the inspection.

IT IS FURTHER ORDERED that this warrant shall be valid for a period of
10 days from the date of this warrant.

IT IS FURTHER ORDERED that the United States Marshal is hereby autho—
rized and directed to assist the representatives of the United States
Environmental Protection Agency in such manner as may be reasonable,
necessary, and required.

(Signature of Magistrate)

(Date)
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RETURN OF SERVICE

I hereby certify that a copy of the within warrant was served by
presenting a copy of same to (facility owner or agent) on (date) at
(location of establishment or place) .

(Signature of person making service)

(Official title)

RETURN

Inspection of the establishment described in this warrant was completed
on (date) .

(Signature of person conducting the inspection)
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Chapter Four

1 Introduction

Chapter Three discussed compliance monitoring procedures, including
gself-monitoring reports, inspections, and review of records. This chapter
discussges documentation of evidence to ensure its usefulness as admissible
evidence in an EPA enforcement proceeding. Documentation serves to freeze
the actual conditions existing at the time of the inspection so that evi-
dence may be examined objectively at a later date by compliance personnel.
In addition to monitoring reports, types of documentation include the field
notebook, statements, photographs, drawings and maps, printed matter,
mechanical recordings, and copiles of records. EPA documents the evidence
for a CWA enforcement action based on the following sources:

e Discharger self-monitoring reports;

e Data obtained by EPA in its own compliance/monitoring activities;
® State-generated information;

e POTW-generated information; and

o Information obtained from state or local police.

Section 2 of this chapter, "Self-Monitoring Reports,” discusses the use of
self-monitoring reports as admissible evidence. The remainder of the
chapter discusses documentation of other evidence generally obtained in the
course of an EPA inspection.
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2 Self-Monitoring Reports

Discharger self-monitoring reports often coustitute the most significant
admissible evidence in a CWA enforcement action. As discussed in Chapter
Three, the CWA and the NPDES regulations require NPDES permittees to submit
discharge monitoring reports (DMRs) and 24-hour reporting of noncompli-
ance. The DMR provides EPA with data on whether the permittee is achieving
its permit effluent limitationgs. The NPDES program relies extensively on
these monitoring reports for evidence.

Monitoring reports are generally sufficient to establish liability for
violations of an NPDES permit. See Student Public Interest Research Group
of New Jersey, Inc. v. Fritzsche, Dodge & Olcott, Inc., 579 F. Supp. 1528
(D. N.J. 1984). 1In that case, a citizen group filed a motion for partial
summary judgment, claiming that permit violations recorded on the defen-
dant's own DMRs and noncompliance reports (NCRs) established liability.
The defendant argued that many of its test results were actually due to
inaccurate measurements or faulty test procedures, although its results did
not constitute evidence of reporting inaccuracies. The court ruled that
the DMRs and NCRs may be used as admissions to establish a defendant's
liability. See also, Student Public Interest Research Group, Inc. v.
Monsanto Co., 22 ERC 1137, 1141 (D. N.J. 1983) and Sierra Club v. Raytheon
Co. 22 ERC 1050, 1053 (D. Ma., 1984). However, where defendant offers
evidence to contradict its own DMR, plaintiff's motion for partial summary
Judgment may not be granted. See Friends of the Earth v. Facet Enter-
prises, Inc. 22 ERC 1143, 1146 (W.D. N.Y. 1984).

In addition to filing the required DMRs, a facility may conduct a compli-
ance audit on its own. Note that these independent audits are generally
not protected against disclosure to the government or to other parties nor
do they protect the alleged violator from an enforcement action. Such
information may help EPA enforcement personnel to determine the reason for
noncompliance.

As discussed in Chapter Three, the General Pretreatment Regulations also
set reporting requirements for indirect dischargers that may establish
strong evidence of violations of pretreatment categorical standards.

CWA Compliance/Enforcement 4=3 Guidance Manual 1985



Chapter Four Self-Monitoring Reports

While the required reporting for NPDES permitting and pretreatment consti-
tutes key evidence of liability, inspections may provide more detailed and
reliable information on the facility's violations, and thus help fashion an
appropriate enforcement response. For example, the Region may want to
conduct sampling at the violating facility to verify the results of a DMR
that was prepared by a facility with little experience in monitoring. The
remainder of this chapter deals with evidence other than permittee or
industrial user monitoring reports.
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3 Compliance File Review

To ensure the validity and probative value of documentary evidence for an
administrative or judicial enforcement proceeding, enforcement personnel
must review the evidence obtained for objectivity, adequacy, and proper
identification. In some instances, enforcement personnel may request a
Headquarters Enforcement Case Review, which includes an interpretation of
laboratory test resultgs. 1In all cases, enforcement personnel must verify
that all procedural safeguards were implemented. This section is based on
the EPA NPDES Compliance Inspection Manual, June 1984.

Organizing Compliance Data

EPA may conduct NPDES inspections as part of a routine inspection or as a
follow-up to violations identified in a discharge monitoring report or
other self-monitoring report. Upon completion of an NPDES inspection, the
inspector must organize the documentary evidence that he or she has
collected into a compliance file. An inspection file may actually consist

of two separate files--a nonconfidential file and confidential business
information (CBI) file.

The inspector organizes information gathered during an NPDES inspection
that has not been claimed as NPDES CBI into a package referred to as the
nonconfidential inspection file. This file contains the inspector's report
and all forms and nonconfidential documentary evidence secured by the
inspector that relate to the inspection.

The CBI inspection file contains information gathered during an NPDES
inspection that has been claimed as CBI. When an inspector returns from an
inspection with information that has been declared confidential, the
inspector should immediately give the information to the Document Control
Officer (DCO), who then assigns a document control number to the confiden~
tial material. (The inspector does not have authority to grant or deny a
CBI request.) In addition, the inspector informs the DCO of any physical
samples that were claimed as confidential. The DCO assigns a document
control number to physical samples and notifies the laboratory of this
number. (The document control number is used by laboratory personnel in
completing the sample chain of custody and laboratory analysis forms.)

CWA Compliance/Enforcement 4-5 Guidance Manual 1985



Chapter Four Compliance File Review

Controlled Identification of Samples

Regional enforcement personnel must determine that samples were properly
collected and accurately and completely identified. Any label used to
identify the sample must be moisture resistant and able to withstand field
conditions. Whenever enforcement personnel take a sample, they should
prepare a recelpt for the sample that includes the following information:

e Name, office address, and signature of the inspector (sampler);
e Sample site locatiom, discharge, and facility;

e Date and time of collection;

e Indication of grab or composite sample with appropriate time and
volume information;

o Identification of parameter to be analyzed;

e Notation of preservative used;

e Indication of any unusual condition at the sampling location or
in the appearance of the water;

e Notation of conditions (such as pH, temperature, residual chlorine,
and appearance) that may change before the laboratory analysis,
including the identification number of instruments used to measure
parameters in the field.

When a facility claims that samples or documents are confidential, EPA must
follow the confidential business information (CBI) procedures in 40 C.F.R.

Part 2. (Chapter Eleven contains a detailed discussion of EPA handling of
CBI.)

Samples that are to be used as evidence must be identified with tags and

sealed with EPA seals (see Exhibit 4-1). The EPA inspector places the
seals on sample containers.

Transfer of Cﬁstody and Shipment

In order to ensure the admissability of the permit compliance sampling data
in court, there must be accurate written records tracing the custody of
each sample through all phases of the momitoring program. The primary
objective of this chain of custody 1s to create an accurate written record
that can be used to trace the possession and handling of the sample from
the moment of its collection through analysis and introduction as evidence.
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The EPA Chain of Custody Record contains the following information (see
Exhibit 4-2):

e Sampler's name;

e Site location;

e Sampling locationm;

¢ Sample and ingpection number;
e Date and time of collection;
e Sample analysis required;

e Remarks; and

e Names and dates of individuals involved in accepting and relin-
quishing samples.

The NPDES Compliance Inspection Manual contains a more detailed discussion
of sampling and chain of custody procedures.
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4 Review of Sources of Evidence

An NPDES violation can be documented through a combination of evidential
gsources. These sources include DMRs as well as the inspection report,
samples, statements, photographs, drawings and maps, printed matter, and
copies of records. Enforcement personnel should review the available
evidence to ensure that it is sufficient to support an enforcement action:

o The validity and quality of the evidence;
e That all necessary documentation has been provided; and

e That such documentation is adequate to substantiate the substance
of the violation.

This section is based on the NPDES Compliance Inspection Manual, June 1984.

Compliance File Documentation

Inspector's Field Notebook

The core of all documentation relating to an inspection 1is the field
notebook, which provides accurate and inclusive documentation of all
inspection activities. The notebook will form the basis for written
reports and should contain only facts and pertinent observations.

Language should be objective, factual, and free of personal feelings or
terminology that might prove inappropriate. Notebooks become an important
part of the evidence package and can be entered in court as evidentiary
material.

Inspection Entries

Since an inspector may be called to testify in an enforcement proceeding,
each inspector must keep detalled records of inspections, investigations,
sanples collected, and related inspection functions. Types of information
that should be entered into the field notebook include:

CWA Compliance/Enforcement 4-9 Guidance Manual 1985



Chapter Four Review of Sources of Evidence

e Observations. All conditions, practices, and other observations
that will be useful in preparing the inspection report or that will
validate evidence should be recorded.

e Documents and Photographs. All documents taken or prepared by the
inspector should be noted and related to specific inspection
activities. (Photographs taken at a sampling site should be listed
and described.)

e Unusual Conditions and Problems. Unusual conditions and problems
should be noted and described in detail.

o General Information. Names and titles of facility personnel and
the activities they perform should be listed along with statements
they may have made and other general information. Weather condi-
tion should be recorded. Information about a facility's record-
keeping procedures may be useful in later inspectionms.

The field notebook is a part of the Agency's files and is not to be con-
sidered the inspector's personal record. Notebooks are held indefinitely
pending disposition instructions.

Samgles

Samples are the evidence most frequently gathered by ingpectors. For the
analysis of a sample to be admissible as evidence, a logical and documented
connection must be shown between samples taken and analytical results re-
ported. This connection is shown by using a chain of custody system that
identifies and accompanies a sample between the time it is collected and
the time it is analyzed. (See discussion in Section 3 of this chapter.)

Statements

Inspectors may obtain formal statements from persons who have personal,
first—hand knowledge of facts pertinent to a potential violation. State-
ments can be used to verify data collected during an inspection. They can
also be used as admissions by the facility as to who owns, operates, or
controls the facility. The statement of facts is signed and dated by the

person who can testify to those facts in court, and it may be admissible as
evidence.

The principal objective of obtaining a statement is to record in writing,
clearly and concisely, relevant factual information so that it can be used
to document an alleged violation.

Photograghs

The documentary value of photographs ranks high as admissible evidence.
Clear photos of relevant subjects, taken in proper light and at proper lens
settings, provide an objective record of conditions at the time of
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inspection. If possible, photographs should be taken in such a way as to
keep "sensitive” buildings or operations out of the background. Note that
photographs may always be taken from areas of public access (e.g., across a
stream, from a parking lot, etc.). The photographs should be identified by
location, purpose, date, time, ingpector's initials, and related sample
number. A log of all photographs taken should be maintained in the
inspector's field notebook, and the entries ghould be made at the time the
photograph 1is taken.

When a situation arises that dictates the use of photographs, the inspector
should obtain the permittee's approval to take photographs. The inspector
must be tactful in handling any concerns or objections a permittee may have
about the use of a camera. In some cases, the inspector may explain to the
permittee's representative that waste streams, receiving waters, and
wastewater treatment facilities are public information, not trade secrets.
In the event the permittee's representative gtill refuses to allow photo-
graphs and the inspector believes the photographs will have a substantial
impact on future enforcement proceedings, regional enforcement attorneys
should be consulted for further instructions. At all times, the inspector
is to avoid confrontations that might jeopardize the completion of the in-
spection.

Drawings and Maps

Schematic drawings, maps, charts, and other graphic records can be useful
in supporting violation documentation. They can provide graphic clarifica-
tion of site location, relative height and size of objects, and other
information. Drawings and maps should be simple and free of extraneous
details. Basic measurements and compass points should be included to
provide a scale for interpretation. Drawings and maps should be identified
by source and be dated.

Printed Matter

Brochures, literature, labels, and other printed matter may provide impor-
tant information regarding a facility's conditions and operations. These
materials may be collected as documentation if, in the inspector's judg-
ment, they are relevant. All printed matter should be identified with
date, inspector's initials, and origin.

Mechanical Recordings

Records produced electronically or by mechanical apparatus can be entered
as evidence. Charts, graphs, and other "hard copy” may also serve as
evidence. Data collected should be identified by date of collection,
inspector's initlials, and related sample number.
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Copies of Records

Records and files may be stored in a variety of information retrieval
systems, including written or printed materials, computer or electronic
systems, or visual systems such as microfilm and microfiche.

When coples of records are necessary for an inspection report, storage and
retrieval methods must be taken into consideration:

e Written or printed records can generally be photocopied on-site.
Portable photocopy machines may be available to inspectors through
the Regional Office. When necessary, however, inspectors are
authorized to pay a facility a "reasonable” price for the use of
facility copying equipment.

- At a minimum, all copies made for or by the inspector should be
initialed and dated for identification purposes. (See identifi-
cation details below.)

- When photocopying 1s impossible or impracticable, close-up
photographs may be taken to provide suitable copiles.

e Computer or electronic records may require the generation of
"hard” coples for inspection purposes. Arrangements should be
made during the opening conference, i1f possible, for these copies.

= Photographs of computer screens may possibly provide adequate
coples of records 1f other means are impossible.

¢ Visual systems (microfilm, microfiche) usually have photocopying
capacity built into the viewing machine, which can be used to
generate copies.

- Photographs of the viewing screen may provide adequate copies if
"hard" copies cannot be generated.

Identification Procedures

Immediate and adequate identification of records reviewed is essential to
ensure the ability to identify records throughout the Agency custody
process and to ensure their admissibility in court. When inspectors are
called to testify in court, they must be able to positively identify each
particular document and state its source and the reason for its collection.

Initial, date, number, and write in the facility's name on each record, and
log these items in the field notebook.

e Initialing/Dating. Each inspector should develop a unique system
for initialing (or coding) and dating records and copies of
records so that he or she can easily verify their validity. This
can be done by initialing each document in a similar position, or
by another method, at the time of collection. Both the original
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and copy should be initialed. All record identification notations
should be made on the back of the document.

¢ Numbering. Each document or set of documents substantiating a
suspected violation or violations should be assigned an identifying
number unique to that document. The number should be recorded on
each document and in the field notebook.

e Logging. Documents obtained during the inspection should be
entered in the field notebook by a logging or coding system. The
system should include the identifying number, date, and other
relevant information:

- The reason for copying the material (i.e., the nature of the
sugpected violation or discrepancy).

- The source of the record (i.e., type of file, individual who
supplied record).

- The manner of collection (i.e., photocopy, other arrangements).

Further Processing of the Compliance File——-Enforcement Case Review

Once the compliance file has been initially reviewed, further case
development may be necessary. If so, regional enforcement personnel should
send the file to OECM and the program office. Otherwise, the Region may
use the evidence collected to take enforcement action or to prepare a

litigation report. (The contents of a litigation report are discussed in
Chapter Eight.)

Headquarters case development may include:

e Review of compliance with recordkeeping and reporting requirements;

o Scientific review to determine the significance of any discrepancy
in chemical composition, toxicity, or risk assessment;

¢ Review of relationship of the suspected CWA violation to other
federal environmental laws;

o Review of new program elements for which policy interpretatioans
must be established; and

® Review of program information that is normally kept on file at
Headquarters.
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5 Exhibits

This section contains the following exhibits:

Exhibit 4-1: Custody Seal
Exhibit 4-2: Chain of Custody Record
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Chapter Four

Custody Seal

onueu(‘qg

ojuQ

1VEIS AQOLSND

.anibv

,))

L

R/

v

F)
"45 “u‘

[LUTTRTS
iy

>,

' !lwmc""

BN
P"D !

o 37
\)"‘“- Jp‘,

.

74

“raq anmt"

4aqgntY '

CUSTODY SEAL

enjsub|g

Dale

ejeg

Signalure

1v3Ss AdO1SNO

104g 1),
0')‘ 4y

. QN!O.A'O

[ZA\Y
£ %4

9 o
vis otV

Oy
€ ‘WmO""

Guidance Manual 1985

4-17

CWA Compliance/Enforcement



Chapter Four Exhibit 4-2

Chain of Custody Record

CHAIN OF CUSTODY RECORD

SURVEY SAMPLERS: iS:gnaneei
SamPLE TYPE .
:':_'.""!'.‘ STATION LOCATION oalt N warer . ‘:g co:?Agt'm .‘!";G,'.‘!‘; .
Comp | Grab 1
3
t
]
|
Relinquished by: (sgenei Racaived by: (sgnenee) Date/Time
Relinquished by: (Sxgrenre) Received by: (figrenre) Date/Time
Relinquished by: (sgnence) Recerved by: (sgnenr) Date/Time
Relinquished by: sgrewm) Received by Mobile Laboratory for field Date/Time
analysis: (s.grare) l
Dispatched by: (sgrenee) Date/Time | Received for Laboratory by- Date/Time
Methed of Shipment:

Qistribution: Qrng. = Accompany Shipment

1 Copy = Survey Caordinator Field Files SPO 831 daa
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Chapter Five

1 Introduction

EPA enforcement staff may consider a broad range of enforcement responses
once they have collected all of the noncompliance data from various reports
and ingpections (see Chapter Three). This chapter addresses informal
Agency responses to noncompliance (i.e., all enforcement activities other
than administrative and judicial actions). The manual discusses formal
enforcement actions i{in Chapter Six, "Administrative Enforcement,” Chapter
Eight, "Judicial Enforcement: Civil Actions,” Chapter Nine, "Criminal
Enforcement of the Clean Water Act,"” and Chapter Ten, "Enforcement of Con—
sent Decrees.”

EPA must ensure that there is timely and appropriate enforcement of viola-
tions. See "Implementing the State/Federal Partnership in Enforcement:
State/Federal Enforcement Agreements.” As discussed in the "National
Guidance for Oversight of NPDES Programs, FY 85," July 6, 1984, an appro—
priate response is one that results in the violator's returning to compli-
ance as expeditiously as possible. Under this guldance, "the administering
agency should strive to take appropriate formal enforcement responses
against 100 percent of its significant noncompliers before they appear on
two consecutive quarterly noncompliance reports (QNCR) for the same viola-
tion (generally within 60 days of the first QNCR) if the permittee has not
returned to compliance. All other instances of noncompliance should be
addressed consistent with the procedures and time frames in administering
the agency's Enforcement Management System (EMS).”

The EMS, 1issued on March 7, 1977 and discussed below, contalas guidance on
the appropriate use of enforcement responses. The Office of Water is
currently revising the EMS.

Informal enforcement responses are generally less resource—intensive than
formal responses and are often used as a fact-finding effort on the extent
of noncompliance. Where these responses will not achieve immediate
compliance, formal enforcement actions should be considered. Informal
enforcement actions include the following:

e Telephone calls;

e Warning letters;

o Meetings;
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e Informal requests for information;
e Inspections; and
e Deficiency notices.

In carrying out their enforcement responsibilities, EPA regional enforce-
ment personnel must coordinate closely with the states consistent with the
State/EPA Enforcement Agreement. For example, where EPA discovers non-
compliance through the receipt of monitoring reports, it should notify the
state and determine the adequacy of any actual or planned state response.,
The State/EPA Enforcement Agreements are the basis for EPA coordination
with the state. In addition, the "National Guidance for Oversight of NPDES
Programs” sets criteria for NPDES program enforcement.
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2 Level of Action Policy

Enforcement Response Guide

Exhibit 5-1 lists the recommended enforcement responses outlined in the EMS
and serves as a gulde for NPDES enforcement personnel. The recommended
responses serve three purposes:
e Provide appropriate responses (for both the severity of action and
the use of Agency resources) for different levels and types of
NPDES permit and reporting violations;

e Ensure a relatively consistent enforcement response for comparable
violations nationwide; and

e Provide a quick reference for enforcement personnel.
EPA and state enforcement personnel should not apply the EMS guidelines
rigidly in any particular case, because the guidelines will not always
prescribe the most appropriate means for achieving compliance. EPA should
determine its response by considering several factors:

o Severity of the violation and 1its impact on the environment;

e Compliance history of the discharger;

o Potential impact of an enforcement action on other dischargers;

e Availlability of Agency and judicial resources; and

e Considerations of fairness and equity.

When using the EMS, enforcement personnel should generally apply the
following rules:

e Judicial actions will be preceded by administrative orders;
e Violations of administrative orders will result in judicial action;

e When corrective actions are not taken by the violator, a minor
violation may result in judicial action;
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e Industrial facility production is generally assumed to be
controllable; and

e “"Warning” letters are useful to discourage violations by warning
permittees of future enforcement 1f noncompliance continues.

As provided in the "National Guidance for Oversight of NPDES Prograus,”
enforcement response procedures must also include time frames for
escalating enforcement responses where the noncompliance has not been
resolved.

Informal Responses

EPA and the states may use any combination of the following types of
informal responses, or other responses, as deemed appropriate. Note that
all enforcement contacts with a discharger (including summaries of
telephone calls and meetings) should be described and placed in the permit
or the compliance file. Under the National Oversight Guidance, EPA must
prepare and maintain accurate and complete documentation that can be used
in future formal enforcement actions.

Telephone Calls to the Violator

Telephone contact with the permittee is a cost—effective means of obtaining
Information and resolving isolated or infrequent violations. EPA's prompt
response to such violations helps to deter future violations by showing the
permittee that EPA is serious about enforcing NPDES program requirements.
Depending on the type of noncompliance, EPA may want to talk with a partic-
ular person. For example, if a DMR has not been received, EPA may want to
call the plant lab supervisor rather than the plant manager.

When contacting a permittee by telephone, EPA enforcement personnel should
keep the following points in mind:

e Be courteous;

e Identify the specific violations that have prompted the call;

o Seek resolution of the violation; and

e Make no commitment of nonenforcement for past violations.
The EPA employee should note the date and time, the person contacted, and
the substance of the conversation (see Exhibit 5-2, Record of Communica-
tion). The employee places these notes in the permittee's compliance
file, which may serve as the basis for an escalated enforcement response.

The employee should also document his or her ability to contact a permitee
by telephone or the permittee's failure to return phone calls.

CWA Compliance/Enforcement 5-4 Guidance Manual 1985



Chapter Five Level of Action Policy

Preliminary Warning Letter

The warning letter indicates EPA's seriousness about enforcing NPDES
program violations and deters future violations. A warning letter is not a
formal Section 308 information request or a Notice of Violation (discussed
in Chapter Six). The warning letter should be courteous in tone and cover
the following points:

e Identify the specific violation(s);
e Seek resolution of the violation, if it is continuing;

e Warn of future enforcement actions that will result from continued
violative conduct; and

e Make no commitment of nonenforcement for past violations.

The letter may informally solicit information from the permittee about the
magnitude, extent, and environmental effect of the violation, as well as
information regarding any action taken by the permittee to mitigate the
violation. (Exhibits 5-3 through 5-6 contain several model warning letters
to dischargers, covering alleged reporting and effluent limitation viola-
tions.) In addition, EPA must ensure that the affected state is aware of
the noncompliance by forwarding to the state copies of warning letters sent
to violators in the state consistent with the terms of the State/EPA Agree-
ments.

Requests for Information

If the Agency can obtain information voluntarily from a permittee, 1t may
include an informal request for information as part of a warning letter.
Although Section 308 of the Clean Water Act need not be cited, the follow-
ing information should be requested:

o Information on the nature and extent of the violation;
e Environmental effects;

e Action taken to mitigate the discharge and to meet the construction
schedule;

e The monitoring schedule of the facility; and

e Any other information that may be pertinent to achieving
compliance.

EPA does not have to establish a violation prior to making an information
request; however, the request may help in determining Agency action once a
violation 1s confirmed. EPA also has the option of sending a formal
Section 308 letter to the permittee, which notes that a failure to respond
may result in a civil enforcement action. (Chapter Six discusses formal
Section 308 letters used to supplement administrative enforcement actions.)
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Meetings

The permittee and EPA may clarify the permittee's legal responsibilities
and agree on corrective action through an informal meeting. In setting up
the meeting, EPA must clarify that it will be informal and may not preclude
formal enforcement proceedings.

Technical staff members of both EPA and the permittee typically attend
these meetings. However, the EPA personnel must determine prior to the
meeting whether the permittee is planning to include legal counsel. If so,
the Regional Counsel's Office should provide an attorney to represent the.
Agency at the meeting. A Regional Counsel's Office representative should
also attend all meetings that may affect future or ongoing enforcement
cases. EPA personnel should summarize all discussions and any decisions
made. These summaries will be made a part of the file.

Compliance Ingpections

As discussed in Chapter Three, inspections are an integral part of the
Agency's NPDES compliance/enforcement program. EPA conducts NPDES
inspections with the understanding that the information obtained may be
used as evidence in enforcement actions. In addition to conducting routine
inspections to verify compliance with NPDES permit conditions and effluent
limitations and to verify the reliability of self-monitoring data, EPA may
conduct follow-up inspections to provide support for enforcement actions.
The deficiency notice addresses those permit violations associated with
self-monitoring and recordkeeping activities. An inspector may issue a
deficiency notice to a permittee immediately following the compliance
inspection for self-monitoring deficiencies. Deficiency notices are
discussed in greater detail in Chapter Three.
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3 Exhibits

This section contains the following exhibits:

Exhibit 5-1: Enforcement Response Table
Exhibit 5-2: Model Record of Communication
Exhibit 5-3: Model General Informal Warning Letter
Exhibit 5-4: Model Overdue Discharge Monitoring Report (DMR) Letter
Exhibit 5-5: Model Deficiencies in Completing the DMR Letter
Exhibit 5-6: Model Violation of Effluent Limitations and Failure

To File Reports Letter
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Exhibit 5-1

Enforcement Response Table

Noncompliance

Exceeding Final Limits

Exceeding Final Limits

Exceeding Final Limits

Exceeding Final Limits

Exceeding Final Limits

Exceeding Interim Limits
(for discharge under
permittee's control)

Exceeding Interim Limits
(for discharge under
permittee's control)

Exceeding Interim Limits
(uncontrolled)

Exceeding Interim Limits
(uncontrolled)

EFFLUENT LIMITS

Circumstances

Infrequent or isolated
minor violation

Infrequent or isolated
ma jor violations of
single effluent limit

.Frequent violations of

effluent limits (i.e.,
those which occur more
often than once in any
four consecutive
quarters)

Within Technical
Review Criteria and
time frame for its use

Varied frequency or
continuation

Results in known

environmental damage

Without known damage

No harmful effects
known

With substantial
environmental damage

Response

Warning letter

Warning letter,
administrative
order, or judicial
action

Administrative
order or judicial
action

Warning letter or
request explanation

Warning letter or
administrative order
Administrative order

or judicial action

Warning letter,
administrative order
or judicial action

"No action” letter

Administrative order
or judicial action

CWA Compliance/Enforcement
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REPORTING
Permit
Compliance Circumstances Response

Failure to report to
EPA (routine reports,
discharge monitoring
reports)

Failure to report to
EPA (one-time reports)

Failure to notify EPA
(noncompliance with
schedule requirement)

Failure to report or
notify EPA

Failure to notify EPA
of effluent limit
violation

Fallure to notify EPA

of effluent limit
violation

Failure to notify EPA
of effluent limit
violation

Minor reporting
deficiencies

Minor reporting
deficiencies

* Phone calls should be followed up with warning letters if reports are

Isolated or infrequent

Isolated or infrequent

Isolated or infrequent

Permittee does not re-
spond to letters, or

does not follow through

on verbal or written
agreements, or commits
frequent violations

Known environmental

damage results

Isolated or infrequent;
no known effects

Continuing

Isolated or infrequent

Continuing

not received within agreed-upon time frame.

- Phone call* or

Phone call* or
warning letter
that requires
reports to be sub-
mitted immediately

Warning letter
that requires
reports to be sub-
mitted immediately

warning letter

that requires re-
ports to be submit-
ted immediately

Administrative order
or judicial action
if nonresponse
continues

Administrative order
or judicial action

Warning letter

Second warning
letter or admini-
strative order

Warning letter that
requires corrections
to be made on next
submittal

Administrative
order, if continued
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Major or gross Isolated or infrequent Warning letter that

reporting
deficiencies

Ma jor or gross
reporting
deficiencies

COMPLIANCE SCHEDULES (Construction Phases

Continuing

requires correc-
tions to be made on
next submittal

Administrative order

or Planning)

Missed interim date

Missed interim date

Missed interim date

Missed final date

Missed final date

Missed final date

Will not cause late
final date or other
interim dates

Will result in other
missed interim dates

and/or late final date

Will result in other
missed dates (no
good or valid cause)

Compliance likely
within 90 days

Violation for good
or valid cause
(strike, act of God,
etc.)

Compliance is 90 days

or more outstanding;

failure or refusal to

comply without good
or valid cause

’

Send warning letter

Send “"no action”
letter, warning
letter, or adminis-
trative order

Send warning letter
(first time only),
administrative
order, or judicial
action

Send warning
letter; follow up
to verify status

Contact permittee,
require documenta-
tion of good or
valid cause; issue
administrative
order if beginning
construction date
was missed or other
delays in construc-
tion occurred with-
out good or valid
cause

Issue administrative
order or take judi-
cial action
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Major or gross Continuing Issue administra-
deficiencies tive order or take
Judicial action

Failure to inmstall Continuing Issue administra-

monitoring equipment tive order to
require monitoring
(using outside
contracts, 1if
necessary) and
install equipment

Reporting false Take judicial
information action

CWA Compliance/Enforcement 5-12 Guidance Manual 1985



Chapter Five Exhibit 5-2

Record of Communication

fdruoNecaLL  [Joiscussion [JFIELO TRIP [JcONFERENCE
RECORD OF
COMMUNICATION Ooruen (sreciry)
{Record of stem checked sbove)
T0 FROM DATE
85
NPDES File No. . Cctober 26, 19
i 2:15 P.Y.

SUBJECT
Permitte ABC -- Receipt of DMRs

SUNMMARY OF COMMUNICATION

On October 26, 1982, I called (name) of Permittee ABC, and
requested information on the lack of self monitoring reports.

1 obtained no response. The switchboard operator, after requesting
name and company, stated Mr. Doe was "out" asg was his plant operator. I
requested to call back. This is the third such unsuccessful
attempt to reach'a company representative since (date) .

CONCLUSIONS, ACTION TAKEN OR REQUINED

Send letter for information request, requiring self monitoring reporcts
for past 2 months.

INFORMATION COPIES
T ¢ile,

IPA Formw 13004 (7.7 REPLACKS ERa HQ PORM 03701 AMICH A AY OF USED UNTIL WLRALY 19 EamauslEd
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Model General Informal Warning Letter

RE: NPDES Permit #_ |

Addressee:

This letter is to notify you that there has been a violation of
permit requirements; specifically , of
permit #00000000001. A response on behalf of the owner/operator of XYZ
facility is requested. :

According to the terms of the above-cited permit, the XYZ facility is
required to meet:

1. Effluent limits #1 through #6.
2. Monitoring requirements for sections 1 to 5 of the permit.

3. Compliance schedule, dated December 6, 1979, on construction of
treatment facilities.

My review of the available material indicates these requirements have
not been met with regard to:

l. Effluent limits #2 and #4 for May, June, and July 1982.

2. Monitoring requirements B2 for May and June 1982.

3. Compliance schedule, page 4, June 1982, milestone.

This notice is intended to ensure that you are provided adequate
notice of violations and requirements of the permit. We request that

you take immediate steps to correct the above violations and return
compliance by (date) .

(Informal meeting] If an informational meeting would be of value in

understanding legal requirements under the Clean Water Act and the

subject permit, please notify the Water Compliance Section at (__ )
« A meeting will be scheduled as soon as possible.

(Information request] Based on our review of your permit and informa-

tion available, we request that you respond to EPA, Region IX on the
following questions:

1. Have steps been taken to require plans and specifications for
installation of equipment A and B?

2. Has the facility installed self-monitoring equipment C for the
plant?

Sincerely,
Branch Chief (Water Management Division)

cc: State Agency
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Model Overdue Discharge Monitoring Report (DMR) Letter

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Subject: Delinquent Discharge Monitoring Report (DMR)
NPDES Permit No.:

Dear :

Your facility has been 1ssued a National or State Pollutant Discharge
Elimination System (N/SPDES) permit, which authorizes you to discharge
wastewvater to the surface waters of the United States and requires you
to perform certain discharge monitoring tests and report the results to
this office. We have not received your last required report covering
the three-month period ending and due during the
following month.

You may have overlooked our previous notification(s) concerning this
matter. Whatever the reason, we are concerned about the continuing
nature of your failure to comply. Consequently, you are required to
submit both the overdue report and an explanation for your
noncompliance within 14 days of receipt of this letter. Your

explanation must include a plan to ensure that all future DMRs are
submitted in a timely manner.

We know that you understand the importance of complying with the terms
of your permit; nevertheless, we must emphasize that failure to comply
with the DMR requirement can result in referral of this matter to our

Regional Counsel for further action.

If you have any questions regarding these requirements, please write to
Chief Permits Administration Branch at the above address or call
at .

Thank you for your cooperation in this matter.

Sincerely,

Chief
Water Permits and Compliance Branch
Water Management Division

cc: State Agency
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Model Deficiencies in Completing the DMR Letter

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Subject: Deficient Discharge Monitoring Report
Permit No. PR

Dear :

Your facility has been issued a National or State Pollutant Discharge
Elimination System (N/SPDES) permit, which authorizes you to discharge
wastewater to the surface waters of the United States and requires you
to meet certain conditions. Accordingly, you have submitted the
required Discharge Monitoring Report (DMR) pursuant to 40 C.F.R.
§122.41 for the monitoring period ending .

Our review of your DMR has uncovered certain deficliencies (see attach-
ment). Please send a revised DMR that corrects these deficiencies.
The correct monitoring requirements must be complied with when
completing your next DMR. If you have any questions concerning this
letter, or if you cannot comply with any of your self-monitoring
requirements, please contact the Permits Administration Branch, at the
above address or call .

Thank you for your cooperation in this matter.

Sincerely yours,

Chief

Water Permits and Compliance Branch
Water Management Division

cc: State Agency
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Model Violation of Effluent Limitations and Failure
To File Reports Letter

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Subject: Apparent Violation of Effluent Limitations
NPDES Permit No.

Dear :

Your facility has been issued a National or State Pollutant Discharge
Elimination System (N/SPDES) permit, which authorizes you to discharge
wastewater to the surface waters of the United States and requires you
to meet certain conditions. Accordingly, you have submitted the
required Discharge Monitoring Report (DMR) under 40 C.F.R. §122.41 for
the reporting period ending « Qur review of the
report reveals that the discharge may not comply with certain effluent
limitations specified in your permit (see attachment).

According to the conditions of your permit you are also required to
provide thls office and the appropriate state Agency with information
concerning any apparent noncompliance that occurs under 40 C.F.R.
§122.41. Each notification must include the following:

a. A description of the noncompliance and its cause;

b. The duration, and exact dates and times;

c. The impact upon the receiving waters;

d. The steps taken or planned to be taken to reduce or eliminate the
noncompliance;

e. The steps already taken, planned, or currently being taken to
prevent recurrence of the condition and to ensure future compliance
with permit limitations.

We have not received this notification from you. The noncompliance
notification must be sent to the Chief of the Permits Administration
Branch within 14 days of the date of this letter. We know you under-
stand the importance of complying with the terms of your permit;
nevertheless, we must emphasize that failure to comply with effluent
limitations and noncompliance reporting can result in referral of this
matter to our Regional Counsel for further action.
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If you have any questions regarding this request, please write to the
Permits Administration Branch, at the above address or call
at L]

Sincerely yours,

Chief
Water Permits and Compliance Branch
Water Management Division

cc: State Agency
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Chapter Six

1

Introduction

This chapter outlineg the types of administrative enforcement actions that
are avallable once the Agency has determined that an administrative
enforcement response is the appropriate action for a detected violation.
This chapter discusses the following administrative actions:

Request for Information [Section 308(a)]
Notice of Violation [Section 309(a)(1l))
Administrative Order [Section 309(a)(3)]
Contractor Listing [Section 508]

Permit Actions [Section 402]

Section 309 of the CWA provides EPA with administrative enforcement
mechanisms. An administrative order is frequently the most expeditious
approach to compliance; however, it cannot be used to resolve every type of
violation. Where further information regarding the cause of a violation or
where a corrective measure is needed to reach compliance, it may be more
appropriate to first use a Section 308 letter. Generally, the Agency pre-
fers the administrative order as the {nitial formal approach for resolving

a compliance problem, thus avoiding the resource commitments of
litigation.
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2 Administrative Enforcement

Section 308 Letters

Purpose and Authority

Section 308 of the CWA authorizes the Administrator to require the owner or
operator of any point source or indirect discharger to provide whatever
information the Administrator may reasonably require, including reports,
sampling, and monitoring. A Section 308 letter is an Agency request for
information and can constitute the first step in enforcement against a
violating facility. Note, however, that a Section 308 letter, itself, can
only request information or testing; it cannot be used to require compli-
ance with other CWA sections or with permit requirements. Thus, the
Section 308 letter serves to complement formal administrative enforcement.

A Section 308 request either may be sent by itself or may accompany an
administrative order. For example, where EPA has identified violations at
a publicly owned treatment works (POTW), it may require submission of a
composite correction plan. For violating industrial facilities, a Section
308 request can accompany a notice of violation or an administrative order.

EPA's broad information-gathering authority withstood several constitu-
tional challenges in United States v. Tivian [589 F. 2d 49 (lst Cir. 1978)
cert. denied 442 U.S.7 942 (1979)]. 1In that case, the court held that:

e Authorizing EPA to require the owner or operator of any emission or
point source to provide EPA with such information as the Agency may
reasonably require to carry out its responsibilities under the Act
does not violate the Pourth Amendment;

e Requiring a corporation to supply data does not constitute invol-

untary servitude, which 1is prohibited by the Thirteenth Amendment;
and

e Taking records was not without procedural due process that is
required by the Fifth Amendment.
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Failure to respond to a Section 308 information request is grounds for
issuance of an administrative order or a civil judicial action under
Section 309.

A Section 308 letter is not a prerequisite to igsuance of an administrative
order or a civil judicial or criminal action. However, in many instances
where violations are suspected but further data is needed, EPA may request
detailed information on the facility and its effluent prior to issuing an
administrative order. For example, EPA may require a permittee to submit
data to verify effluent violations.

It may also be appropriate to use a Section 308 letter rather than an
administrative order, where EPA wants to correct noncompliance problems but
needs further information from the facility to determine what constitutes
an expeditious schedule for compliance. This 18 often the case when a
Section 308 letter i{s sent to a municipality.

Contents of a Section 308 Letter

A Section 308 letter should contain the following elements:
e Name of discharging facility and permit number, if any;
e Citation to the Agency's legal authority (Section 308);

o Specific description of the information that EPA is requiring the
recipient to submit;

e Notification that failure to respond may result in a Section 309
civil action;

e Deadline for compliance with information request;

e Notification of certification requirement pursuant to 40 C.F.R.
§122.22(d) or 28 U.S.C. §1746;

e Notification that the information requested 1s exempt from the
requirements of the Paperwork Reduction Act of 1980; and

® Agency contact to receive requested information and to answer
questions.

A Section 308 letter that is issued to a municipality for the purpose of

implementing the National Municipal Policy should also contain the
following elements:

e Reference that the letter is the Agency's first step in bringing
the discharger into compliance;

e Citation to the applicable substantive law and statutory deadline
for meeting that law;
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e Specific findings of violations and documents where such informa-
tion 1is contained; and

e Request for information from the facility to assist EPA in setting
up a compliance schedule, including a specific date certain for
achieving final compliance (optional). (This may include a list of
questions on the treatment capabilities of the facllity or on a
more formal plan, such as a municipal compliance plan.)

The Regional Administrator or the director of the Regional Water Management
Division, depending upon Reglional Office practice, issues Section 308 i
letters after consultation with the Office of Regional Counsel. The letter
is sent by certified mail, return recelpt requested, or by personal service
(although the latter method is not the Agency's usual practice). Usually,
a Section 308 letter is 1issued to a corporation, so it 1is important that
the letter i3 addressed to the appropriate company officlal. That official
1s typically the president of the company, although sometimes the appro-
priate official may be a plant manager or an attorney.

Exhibits 6~1 and 6-2 contain model Section 308 letters that are addressed
to municipalities to implement the National Municipal Policy. Exhibit 6~1
contains a model Section 308 letter requesting preparation of a municipal
compliance plan, and Exhibit 6-2 contains a model Section 308 letter
requesting preparation of a composite correction plan. These two exhibits
are contained in the August 20, 1984, EPA memorandum entitled "Example Non-
Judicial Enforcement Documents for Obtaining Compliance with the National
Municipal Policy.”™ Exhibit 6-3 contains a sample Section 308 letter
requesting information from an industrial discharger.

Notices of Violation

Purpose and Authority

A notice of violation (NOV) is a letter issued by EPA pursuant to Section
309(a) of the Act that notifies the state that a violation of the CWA has
been detected. The violating facility also recelves a copy of the NOV.
Section 309(a)(l) states that, if EPA finds a violation of a permit issued
by an approved state program, the Agency shall either bring a civil action,
issue an administrative order, or issue an NOV.

Although an NOV i3 not a prerequisite to federal enforcement [see U.S. v.

City of Colorado Springs, 455 F. Supp. 1365 (D. Colo. 1978)], an NOV can be
a useful enforcement tool.

Notice to the state of the issuance of an NOV provides the state with an
opportunity to take enforcement actfon. EPA 1s not required to give the
state such notice; however, it typlcally does so as a matter of policy
pursuant to the "State/EPA Enforcement Policy Framework,” issued on July
26, 1984, Note that NOVs only apply to NPDES-approved states although EPA
may choose to issue NOV-like letters for violations in states that do not
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have NPDES-approved programs. In some cases, a state/EPA Memorandum of
Agreement may require state notification prior to issuing an NOV. Such
notification may prompt the state to commence enforcement action. Accord-
ing to the Policy Framework, EPA may take action where the state fails to
take timely and appropriate enforcement action.

The NOV also serves several practical purposes in the compliance and
enforcement program. An NOV may serve to draw the owner's attention to
violations with which he or she may be unaware and encourage the owner to
rectify the problem. In other cases, an owner may want to comply with the
law but does not know what the law requires. An NOV can serve to clarify
the legal obligations imposed by the Act. '

Contents of an NOV

The CWA does not set forth any specific requirements for the contents of an
NOV. Exhibit 6-4 contains a model NOV and cover letter. The Agency has
followed the practice of including the following elements in most NOVs:

o Specific reference to the legal requirement that has been violated;

e Specific reference to the point source or industrial user in viola-
tion of the standard;

e The factual basis for the NOV, including the date, time, and
evidence of the violation;

® An explanation of further administrative or judicial actfon that

may be taken 1f the state does not begin enforcement action or the
source does not comply:

Example: "Section 309(a) of the Clean Water Act permits EPA to
issue an administrative order requiring compliance with
applicable standards. In addition, Section 309 autho-
rizes EPA to initiate a civil action in U.S. district
court for injunctive relief or to recover a $10,000 civil
penalty per day of violation, or both, if the Administra-
tor finds that the violation has continued beyond the
30th day after this notification. Moreover, Section
309(c) authorizes the initiation of criminal prosecution
for willful or negligent violations.”

o An indication that (1) the source may confer with EPA offlcials
concerning the violations within 30 days of the notification; (2)
the source 13 entitled to the presence of an attorney if he or she
so desires; and (3) a record of any such conference will be made
(optional);

e The name, address, and telephone number of the EPA official to be
contacted concerning the scheduling of a conference; and

o The signature of the appropriate EPA official.
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In addition, the NOV may include a requirement under Section 308 for the
source to report within a specified time on actions it has taken to address
the noticed violations.

Issuing the NOV

Like Section 308 letters, NOVs are issued under the signature of the direc-
tor of the regional water management division after consultation with the
Office of Regional Counsel or by the Regional Administrator, depending upon
Regional Office practice. The NOV and a form cover letter is addressed to
the state agency and an appropriate company official and sent by certified
mail or by personal service.

Adoinistrative Orders

Purpose and Authority

Sections 309(a)(l) and 309(a)(3) of the CWA authorize the Administrator to
issue administrative compliance orders for violations of the following CWA
provisions:

o Section 301 (effluent limitations and prohibitions against
discharges not authorized by a permit);

® Section 302 (water quality-related effluent limitations);

e Section 306 (new source performance standards);

® Section 307 (toxic and pretreatment effluent standards);
o Section 308 (information requests and inspections);

e Section 318 (aquaculture); and

e Section 405 (sewage sludge disposal).

EPA may issue administrative orders for violations of any conditions or
limitations that are contained in a permit i{ssued under Section 402 or in a
state pernit 1ssued under Section 404 that implement any of these listed
sections. An order that 1is issued for a violation of Section 308 does not
take effect until the alleged violator {s provided an opportunity to confer
with the Administrator. [See Section 309(a)(4).] Note that Section 309
does not apply to grant agreements and schedules in granats.

The Administrator has delegated i{ssuance of administrative orders to the
Regional Administrators, who, in most Reglons, have in turn delegated
issuance to the regional water management division directors.

CWA Compliance/Enforcement 6-7 Guidance Manual 1985



Chapter Six Administrative Enforcement

On April 18, 1975, EPA 1issued “Guidelines for the Issuance of Administra-
tive Compliance Orders Pursuant to Title III, Sections 309(a)(3) and
309(a)(4) of the Federal Water Pollution Control Act, as amended {33
UeS.C. §§1319(a)(3) and 1319(a)(4)]."” These guidelines are contained in
the Water Compliance/Enforcement Policy Compendium. The guidelines were
based on the 1972 Federal Water Pollution Control Act Amendments.

On July 30, 1985, EPA issued "Recommended Format for Clean Water Act
Section 309 Administrative Orders,” which replaces the April 18, 1975
guldelines. The new guidance details specific statutory requirements and
options and suggestions on format for administrative orders. The new
guldance discourages use of successive administrative orders for the same
violation, clarifies legal authority (e.g., Sections 308 and 309) as the
basis for order requirements, clarifies the scope of order requirements,
identifies sanctions for order violations and sets out sample provisions.
The recommended format guidance is contained in Exhibit 6-5.

Under the 1972 Amendments, administrative orders had to require compliance
with the terms of the permit or other applicable requirements within 30
days of issuance. The April 18, 1975 guidance reflected this requirement.
In the 1977 Amendments to the Act, Congress amended Section 309(a)(5) to
state that an administrative order that is issued for a violation of an
interim compliance schedule must specify a time for compliance not to
exceed 30 days. However, regarding compliance with final deadlines, the
Administrator may specify a time that he or she determines to be reasonable
(taking into account the seriousness of the violation) and any good faith
efforts on the part of the violator to comply with applicable

requirements. This requirement is reflected in the July 30, 1985 guidance.

The courts have addressed the issue of the Administrator's duty to issue
compliance orders. In the only court of appeals decision, Sierra Club v.
Train [557 F. 2d 485 (5th Cir. 1977)], the court held that the issuance of
an administrative compliance order under Section 309(a)(3) is discre-
tionary. However, in the majority of district court cases, including South
Carolina Wildlife Federation v. Alexander [457 F. Supp. 118, 134 (D. S.C.
1978)], the court held that Section 309(a)(3) imposes a nondiscretionary
duty on the Administrator to issue compliance orders once he or she becomes
aware of a violation of the Act. Nonetheless, the court did not believe
that the Administrator must bring enforcement proceedings in the courts by
either a civil or criminal action. This 1is consistent with the Clean Air
Act interpretation of EPA's duty. [§SEJ e.g., Council of Commuter
Organizations v. M.T.A., 683 F. 2d 663, 671-672 (2d Cir. 1982).]

Issuance of an administrative order is not a prerequisite to instituting a
civil judicial action. 1In addition, compliance with an administrative
order does not preclude civil judicial action that seeks penalties for the
underlying violation. [See, e.g., United States v. Earth Sciences, Inc.,
599 F. 2d 368, 375-76 (10th Cir. 1979).] Nonetheless, mitigation and good
faith efforts to achieve compliance may be equitable arguments in deter-
mining the size of the penalty.

Finally, an administrative order may not be issued for past violations that
have been corrected. The violation (or the condition giving rise to viola-
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tions) must, therefore, be current based on information available at the
time of the order. Some NPDES permit violations occur on an intermittent
bagis (e.g., once every other month). The Reglon may issue an administra-
tive order for a violation of a permit condition that is the cause of
intermittent permit effluent limitation violationms (such as an operation
and maintenance requirement or failure to adhere to best management
practices).

Contents of an Administrative Order

The administrative order must state, with reasonable specificity, the
nature of the violation [i.e., the Region must make a factual finding that
there has been a violation of one of the above~specified sections, typical-
ly Section 301(a)]. To determine the compliance date, the Region must also
make a finding in the administrative order on what constitutes a reasonable
time to achieve compliance and tailor the administrative order to the
Section 309(a)(5) requirements. The order must also include an explicit
order bagsed on the factual findings of the violation and that imposes
requirements rfelated as closely as possible to achieving and maintaining
compliance by a certain date.

While an administrative order must specify compliance with the relevant
statutory section, such ag Section 301, it may not impose the particular
treatment technology that a permittee must use to reach compliance.
Specifying such actions is not consistent with the CWA's intent to allow
the permittee to achieve statutory compliance deadlines in a manner chosen
by the permittee. (Similarly, an NPDES permit may not require a specific
treatment to achieve compliance, but may only include the statutory compli-
ance deadlines and appropriate effluent limits. This does not preclude
imposition of requirements such as best management practices.)

The administrative order may contain, however, a Section 308 information
request (which references Section 308 as its authority), as long as it is
reasonably necessary to determine the status of the violator and to correct
the violation (e.g., requiring sampling and monitoring at weekly inter-
vals). Of course, the Region may still use Section 308 authority to elicit
information in a nonenforcement context.

Note that where EPA 1ssues an administrative order for failure to submit

information pursuant to Section 308, the order may not take effect under

Section 309(a)(4) until the person to whom it is issued has had an oppor-
tunity to confer with the Administrator concerning the alleged violation.
Thus, in issuing such an order, the Reglion should include an opportuanity

for the violator to confer with EPA.

Aduinistrative Orders for Municipalities Violating Secondary Treatment
Requirements

The EPA memorandum entitled "Example Non-Judicial Enforcement Nocuments for
Obtaining Compliance With National Municipal Policy” contains model admini-
strative orders for use againgt discharge violations by publicly owned
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treatment works (POTW). The models conform to minimum federal requirements
for obtaining compliance by unfunded municipalities.

Under EPA policy, noncomplying municipalities that receive a Section 308
letter or an administrative order are generally grouped into two types—-—
those requiring a Composite Correction Plan (CCP) and those requiring a
Municipal Compliance Plan (MCP). A municipality that has a constructed
POTW that is not in compliance with its NPDES permit effluent limits may be
required to develop a CCP. A model administrative order requiring a CCP is
contained in Exhibit 6-6. Note that the 30-day compliance requirement for
a nondeadline violation is specifically stated in paragraph (a) of the
order, and the preparation of the CCP where corrective measures are not
completed in paragraph (1)(b) of the order. An affected municipality that
needs to construct a wastewater treatment facility in order to achieve
compliance must develop an MCP. A model administrative order requiring an
MCP is also contained in Exhibit 6-6.

Administrative Orders for New Sources

New source dischargers of water pollutants must have in operation and must
start up all pollution control equipment that is required to meet the
conditions of its permit before beginning to discharge. Within the short-
est feasible time (not to exceed 90 days), the owner or operator must meet
all permit conditions [40 C.F.R. §122.29(d)(4)]. Although new source dis-
chargers may not receive permit compliance schedules, EPA may issue admini-
strative orders to new sources containing such schedules. 1f the new
source does not meet all permit limitations within 90 days, EPA may bring a
civil injunctive action to cease the discharge until compliance is
achieved; such civil action may include a request for civil penalties.
However, where the new source facility meets its permit conditions as part
of its start-up requirement, and subsequently violates permit limitations
or conditions, EPA may issue an administrative order to address these
violations.

Administrative Orders for Administratively Extended Permits

Where the administrative order involves an expired permit, the order must
explain whether the permit has been administratively extended by operation
of law. Section 558(c) of the Administrative Procedure Act (APA) extends
the duration of a permit term by operation of law where the permittee sub-
mits a timely application for permit reissuance and the Agency does not act
on the permit application. The majority of states that are approved to
administer the NPDES program have similar provisions.

Administrative Penalties

The CWA does not currently authorize administrative penalties for viola-
tions of the NPDES permit or the Section 404 program. Section 311(b)
authorizes the Coast Guard to assess administrative penalties for oil
spills and Section 311(j)(2) authorizes EPA to assess penalties for failure
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to develop and implement satisfactory spill prevention, containment, and
countermeasure plans. The Coast Guard may also assess penalties for

failure to observe marine sanitation device regulations under Section
312(3).

Contractor Listing

Section 508 of the CWA, Executive Order 11738, and 40 C.F.R. Part 15 autho-
rize EPA, after providing certain administrative procedures, to preclude’
certain facilities from being used in connection with government contracts,
grants, or loans if the facility is violating CWA standards. Contractor
listing can be an effective enforcement tool, and EPA policy calls for
Regional Office enforcement personnel to consider this option to obtain
compliance. (See "Guidance for Implementing EPA's Contractor Listing
Authority,”™ July 18, 1984, contained in the General Enforcement Policy

Compendium, GM-31.)

The contractor listing regulations at 40 C.F.R. §15.20(a)(l) provide that a
listing recommendation (generally from the Regional Administrator to the
Headquarters listing official) may be based on the following:

e Facilities that have given rise to a conviction under Section
309(c) of the CWA.

e Facilities that have given rise to any injunction, order, judgment,
decree, or other form of civil ruling by a federal, state, or local
court issued as a result of noncompliance with clean water stan-
dards, or facilities that have given rise to a conviction in a
state or local court for noncompliance with clean water standards;
and

e Facilities not in compliance with an order under Section 309(a) of
the Act, or that have given rise to the initiation of court action
under Section 309(b) of the Act, or have been subjected to equiva-
lent state or local proceedings to enforce clean water standards.

Prior to listing on the second and third bases above, EPA must determine
that there is evidence of continuing or recurring noncompliance with clean
water standards at the facility [Section 15.20(a)(2)]. EPA has proposed
revisions to the contractor listing regulation (49 Fed. Reg. 30628, July
31, 1984), which among other things provide for automatic listing of a
facility for a criminal conviction.

The recommending party (generally the Reglonal Office) sends a listing
recommendation to the Agency listing official. Recommendations to list may
also come from the Associate Enforcement Counsel for Water Enforcement, a
governor, or any citizen. The respondent must first receive notice of the
listing recommendation and an opportunity to request a listing proceeding,

which 1s an informal Agency adjudication, before the respondent can be
listed.
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EPA should consider listing actions for violating facilities when other
enforcement actions have not stopped the violator from continuing its
pattern of chronic noncompliance. EPA may use listing as an enforcement
response where a facility fails to comply with an administrative or
judicial order. Note that the district courts have upheld EPA's authority
to list facilities of noncriminal violators. [See e.g., U.S. v. Interlake,
Ince, 432 F. Supp. 987 (N.D. I11l. 1977).]) EPA may also bring a listing
Proceeding based on present "recurring or continuing"” violations and a
prior judicial or administrative judgment even if the prior action did not
address the present violations. Listing may be appropriate where the value
of the facility's government contracts, grants, and loans exceeds the cost
of compliance. Of course, a listing action is likely to be more effective
if the continuing or recurring noncompliance involves unambiguous and
clearly applicable clean water standards. Facilities may be removed from
the "List” only after they demonstrate that they have achieved and will
maintain compliance.

NPDES Permit Actiomns

Notices of Deficiency

Pursuant to 40 C.F.R. §124,3(c), EPA must issue notices of deficiency to
owners or operators who have failed to submit complete NPDES applications
(Exhibit 6-7). (These notices should be distinguished from (1) NOVs or
administrative orders under Section 309 and (2) the deficiency notices
discussed in Chapter Three, which are used as a follow-up to compliance
inspections.) A notice of deficiency should be issued when:

e An owner or operator has not submitted an NPDES application by the
due date specified for the application; or

e An owner or operator has submitted a timely but incomplete NPDES
application.

The notice of deficiency should do the following:
e Detail deficiencies in the NPDES application; and

® Require submission of a complete NPDES application by a specific
date, generally within 30 days from the date of issuance of the
notice of deficiency.

In addition, the notice of deficiency should be accompanied by a warning
letter advising the recipient that failure to submit a complete application
by a particular date will result in the initiation of further enforcement
action. 1In that event, the permit application may be denied under Section
124.3(d) and appropriate enforcement action may be taken under Section 309
of CWA., (If the recipient does not file a timely renewal application, the
existing permit cannot be administratively extended, and the recipient
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could also be faced with an enforcement action for discharging without a
permit.)

Notices of Intent To Deny a Permit

Once a permit application is complete, the director must decide either to
prepare a draft permit or to deny the permit application. EPA may issue a
notice of intent to deny a permit application under 40 C.F.R. §124.6(b).

Modifications, Revocations and Reissuances, or Terminations of Permits

Under 40 C.F.R. §124.5, an NPDES permit may be modified, revoked and re-
issued, or terminated either at the request of any interested person
(including the permittee) or upon EPA's own initiative. This authority
provides the Agency with additional administrative tools to respond to
cases of noncompliance. Permits may be modified or revoked and reissued
only for the reasons specified in 40 C.F.R. §122.62. Section 309 adminis-
trative orders may not be used to modify permits. Permits may be termi-
nated only for the reasons specified in 40 C.F.R. §122.64.

Note that compliance with a new permit does not preclude a civil judicial
action or penalties for violations of a previous permit. IEEE Illinois v.
OQutboard Marine Corp., Inc., 680 F. 2d 473, 480 (7th Cir. 1982).] However,
a request for equitable relief to enjoin future violations of an expired
permit may be moot. See Sierra Club v. Aluminium Co. of America, 585 F.
Supp. 842, 854 (N.D. N.Y. 1984).
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3 Exhibits

This section contains the following exhibits:

Exhibit 6-1: Model Section 308 Letter——
Request for Municipal Compliance Order
Exhibit 6-2: Model Section 308 Letter——
Request for Composite Correction Plan
Exhibit 6-3: Sample Section 308 Letter--Industrial Discharger
Exhibit 6-4: Model Notice of Violation
Exhibit 6-5: Recommended Format for Clean Water Act
Section 309 Administrative Orders
Exhibit 6-6: Model Municipal Administrative Orders
Exhibit 6-7: Model Notice of Deficiency
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Model Section 308 Letter—Request for Municipal Compliance Plan

Honorable
Title Certified: RRR, Restricted Delivery
Address

RE: Request for Information
EPA ID No.

I am writing this letter requesting information from you in your
official capacity as a municipal official. This letter is written
under the authority of Section 308 of the Clean Water Act (the Act)
and is the initial step in enforcement activities necessary to bring
[ a ] into compliance with the Act as quickly as possible. A
response to this letter on behalf of [ a ] is required.

Owners of publicly owned treatment works were required, under
Section 301(b) of the Act, to construct treatment works and to meet
effluent limitations representing secondary treatment [and water qual-
ity requirements]b by the July 1, 1977 statutory deadline [unless time
for compliance is extended by the issuance of and compliance with a
permit authorized under Section 301(1i) of the Act. The maximum extem
sion allowed under Section 301(i) is until July 1, 1988]c.

My review of available materials indicates that [ a ] has
been issued National Pollutant Discharge Elimination System (NPDES)
Permit No. , expiring on (date) , for a [ d ]
wastewater treatment works at (location) . The currently appli-
cable effluent limitations in that permit reflect secondary treat-
ment [and water quality]b requirements. [You have not been issued a
permit extending the time for compliance under Section 301(1).]¢
Based on my review of discharge monitoring reports, Regional Construc-
tion Grants records and other records, I have determined that [ a |
is failing to meet effluent limitations contained in the permit and
that one of the reasons for that failure 1s the absence of necessary
treatment works. [Cite specific findings and documents to substan
tiate your claim.] The municipality is, therefore, in violation of
the deadline for treatment under Section 301(b) of the Act and in
violation of the effluent limitations of its NPDES permit.

A schedule of compliance for necessary construction (including, if
appropriate, associated upgrading and expansion) and for compliance
with effluent limitations must be established. [Im addition, appro-
priate interim effluent limitatfons must be set for the period prior
to attainment of final effluent limitations.]f In order to assist
this Agency in setting that schedule, the municipality 1s required to

Note: Items in bold type indicate optional material. The letters
in bold type refer to notes that are listed on the last page of this
exhibit.
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prepare a Municipal Compliance Plan (MCP) as described in Enclosure 1,
and answer the other questions in Enclosure 1, including appendices.
These questions are to be answered based on the assumption that EPA
Congtruction Grants will not be available to fund any portion of the
design or construction of the required wastewater treatment facility.
After congsidering the information you submit, I will issue an Adminis-
trative Order (or request the commencement of a court action) requir-
ing [ a ] to take appropriate and timely action.

The failure to respond to this request may result in the taking
of legal action under Section 309 of the Act. The municipality
remains responsible for compliance with the statutory requirements of
the Act and with the requirements of its permit. [In addition, the

municipality must comply with any currently effective order issued by
EPA or the State of .18

The municipality's response to this inquiry 1is required within

days after receipt of this request. The response must be signed
by an authorized person who is a principal executive officer or a rank-
ing official of [ a Je { h ] The responses must be certified
as to accuracy. The certification must substantially conform to one of

the forms contained in Attachment B. The response is to be mailed or
delivered to (address).

Pleage affix the ID notation, shown above, on the cover page of
the response, and, 1f appropriate, on the cover page of any material
claimed to be treated as confidential.

The notice of deficiency should do the following:

[Information reporting required of permittee 1s not subject to
the requirements of the Paperwork Reduction Act of 1980.]1

If you have any questions concerning this matter, please contact
of my office at (address and telephone number).

Very truly yours,

(Authorized official)
(Title)
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Enclosure 1
Information To Be Furnished on Behalf of Municipality*

The following information is to be furnished on the assumption that no
portion of the money that will be necessary for design, construction,
or operation of required treatment works will be available in the form
of Construction Grants under Title II of the Clean Water Act, unless
pernittee has been awarded such grant or has been preliminarily certi-
fied by the state for the award of such grant on or before September
30, 1985,

1. Prepare (obtain approval from governing body of the permittee)
and deliver a copy of a Municipal Compliance Plan (MCP) and proof
of approval. The MCP must show how the permittee proposes to
attain continuing compliance with the effluent limitations in its
NPDES permit and the secondary treatment [and water quality]}
requirements of Section 301(b) of the Clean Water Act at the
earliest possible time. The MCP shall minimally contain the
following elements:

e The proposed capacity and effective removal capability of the
new or upgraded facility and description of the treatment (and
conveyance) technology and/or other activities proposed to be
undertaken in order to attain compliance, including list and
capacity of principal components.

e The cost, in 198_ dollars, of construction and other activi-
ties required for attaining compliance.

® A statement of sources and methods of financing the new or
upgraded facility.

¢ The annual cost in 198 dollars for operating and maintaining
the completed facility and for replacing equipment or appur-
tenances that are portions of the completed facility and that
have a useful life shorter than that of the facility (OM&R) .

e The financial mechanisms (sources of revenue) to be used to
fund repayment of those portions of financing that are required
to be repaid and to finance OM&R.

e A proposed, fixed-date compliance schedule showing proposed
dates of completion of improvements, attaimment of continuing
compliance, completion of financing-required activities, and
other milestones appropriate to attaining compliance. (See
Attachment for suggested format.)

* If any portion of the material furnished is claimed as business
confidential, that claim must be made at the same time the infor-
mation is furnished. The procedures for making such a claim and
EPA's handling of the claims appear in 40 C.F.R. Part 2, Subpart
B. A copy of these regulations will be furnished on request.
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[The phrase "other milestones™ includes all proposed interim
activities that will ensure reduction in the size of effluent
violations pending attaioment of compliance. Examples of such
activities, some of which may not directly relate to final
attainment, are:

[== Improved operation and malatenance of existing system;

[— Expedited implementation of approved pretreatment program;

[— Replacement of equipment;

[~ Improved enforcement of existing sewer use ordinance;

[— Expedited completion of upgrade or secondary (where
advance waste treatment 13 required);

{— Minor structural modifications or rehabilitation.]k

Please angwer Question 2 only 1f the proposed date of completion
under a final date.compliance schedule occurs after [July 1, 1988]1

2. (a) Complete the attached [ m ].

(b) State in detall any facts or circumstances, other than those
disclosed in the Municipal Compliance Plan, that will prevent
[ a ] from completing construction of secondary treatment
wastewater facilities [and facilities to meet water quality-
based linitations]j and having those facilities fully opera-

tional and in compliance with permit effluent limits by [July
1, 1988]1.

All municipal officials or their representatives shall respond to
the following:

3. (a) Do you have any reason to believe that your treatment facility
is currently incapable of meeting the effluent limitations
listed in Attachment A? (Attachment A is a copy of the
interim effluent limitations in effect on June 30, 1977, in
your then current NPDES permit.)

(b) If your answer to Question 3(a) is yes, what do you consider
to be reasonable effluent limitations for the period prior to
attaining secondary treatment [and water quality-based]j
requirements? ([Why do you believe the suggested numbers are
reagonable? ]2

(¢) If the compliance schedule includes "other milestones” the
performance of which result in the immediate improvement of
water quality, please state the effluent limitations that the
facility will be capable of meeting upon completion of perfor-
mance of those activities, elther by single activity or by
groups of activities to be completed over a period of time not
to exceed 12 months.
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ATTACHMENT A
PERMIT LIMITS

6/30/717

A. EFFLUENT LIMITATLONS AND MONITORING REQUIREMENTS
Durlng the peciod beginning and lasting through the peramittee ts authorized to
discharge from outfall(e) serial number(s) .
Such discharges shall be limited and monitoced by the permittee as speciftied below:

Effluent Dtscharge Mounltorting
Characteristic Limitations Requirements

kg/day(1bs/day) Other Units (Specify) Measurement Sample
Monthly Avg Weekly Avg Monthly Avg UWeekly Avg FPrequency Type

Flow-m3/Day (MGD) - - - -

The pH shall not be less than standard unite nor greater than atandard unlts and shall be

monitored.
There shall be no discharge of floating eollds or visible foam in other than trace amounts.

Samples taken fn compliance with the monitoring requirementa specified above shall he taken at the following
location(s):
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Attachment B
Form of Certification

A. For use at all plants but most appropriate at large plants (where
glgnatory has ultimate responsibility but lacks direct control or
gpecific knowledge of details):

I certify under penalty of law that this document
and all attachments were prepared under my direc-
tion or supervision in accordance with a system
designed to ensure that qualified personnel proper-
ly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who
manage the system, or those persons directly
responsible for gathering the information, the
information submitted is, to the best of my know-
ledge and belief, true, accurate, and complete. I
am aware that there are gignificant penaltfies for
submitting false information, including the possi-
bility of fine and imprisonment for knowing viola-
tions.

(40 C.F.R. §122.22(d); 48 Fed. Reg. 39,619,
September 1, 1983)

B. Alternate form that is appropriate for use at smaller plants (where
signatory has direct control over and specific knowledge of details):

I declare (or certify, verify, or state) under
penalty of perjury that the foregoing is true
and correct. Executed on (date).

(28 U.5.C. §1746)
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Notes
a Name of the municipality/permittee.

b Applies only if the municipality 1is subject to water quality
standards or other Section 301(b)(1)(C) requirements.

¢ Include only when appropriate.

d Description of size and type of current treatment (e.g., 3/4 MGD
primary).

e Include this sentence only when appropriate. The sentence may be
modified to show receipt of a Section 301(1) application and
subsequent rejection, or violation of a previously issued Section
301(1) permit. If the permittee received an Enforcement Compliance
Schedule Letter (ECSL) that has been previously voided, recite facts
of issuance, reason for cancellation, and method of receipt by the
permittee of notice of cancellation in lieu of this sentence.
Cancellation cannot be solely by statement of such in thisg
document.

f Does not apply if there is an existing order setting interim
effluent limitations, and these limits are not to be changed.

g Applies if there 13 an outstanding state or EPA order.

h If desired, add reference to representative authority for executing
documents under 40 C.F.R. §122.22(b) when a request is made to a
large city that has decentralized management.

1 Optional in EPA~ or state-issued letters.

J 1Include only if treatment beyond secondary is required.

k preferred, but not required. See Page 10 of Regional and State
Guidance on the National Municipal Policy, March 1934.

1 Modify to reflect a date earlier than July 1, 1988, that requester
can reasonably expect all work to be completed, if appropriate.

m To be identified when the new financial analysis form has been

approved. Subject to further expansion or modification at that
time.

N To be included only {f interim limits are to be included in Final
Administrative Order.

CWA Compliance/Enforcement 6-23 Guidance Manual 1985



Chapter S5ix Exhibit 6-2

Model Section 308 Letter—Request for Composite Correction Plan

Honorable Certified: RRR, Restricted Delivery
Title
Address
RE: Request for Information
EPA ID No.

I am writing this letter requesting information from you in your
official capacity as a municipal official. This letter is written
under the authority of Section 308 of the Clean Water Act (the Act)
and is the initial step in enforcement activities necessary to
bring [ a ] into compliance with the Act as soon as possible. A
response to this letter on behalf of | a ] 1s required.

Owners of publicly owned treatment works are required, under
Section 301(b) of the Act, to meet effluent limitations in the
National Pollutant Discharge Elimination System (NPDES) permits issued
for the operation of those treatment works.

My review of available materials indicates that the municipality
has been issued NPDES Permit No. , expiring on (date), for

a wastewater treatment plant at (location). { b ]

The permit requires the attainment of the effluent limitations
listed in Attachment A during the time the permit is in effect.
Discharge Monitoring Reports filed by [ a ] for the period beginning

19 and ending show continuing
discharges in excess of permit limitations as follows:

Period/Date Pollutant Permit Limitation Reported Value

The reported values that are outside permit Iimits are found to be

true. T, therefore, find the municipality in violation of its NPDES
permit.

[A preliminary diagnostic evaluation of facility effectiveness was
performed by at the request of EPA Region - That
evaluation, a copy of which is attached, as Attachmeat B indicates
that the following may be among the major causes of [ a 1's
failure to meet the permit limits:

(Specify major findings of evaluatiom]®

* Note: 1Items in bold type indicate optional materials. The

letter in bold type refer to notes that are listed on the last
page of this exhibit.
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The preparation by [ a ] of a Composite Correction Plan (the Plan)
as described in Attachment C is necessary in order to determine the
the activities required for bringing its treatment works into compliance
with permit effluent limitations.

Within 45 days of the receipt of this request [ a ] shall:

(1) Advise me of the name(s) of the persons who will prepare or
review the Plan and provide me with a statement of their
qualifications to prepare or review the Plan, and

(2) Provide me with the dates on which [ ] will commence and

complete the Plan. 1If the date for completion of the plan
is after (date) , the municipality shall explain why the
Plan cannot be completed on or before that date.

Unless otherwise advised to the contrary within 30 days of for-
warding the above-requested information, [ a ] shall proceed to
prepare its Composite Correction Plan. It shall provide an interim
report of progress on (date) and every _ days thereafter, and
furnish me a copy of the Plan and proof of its acceptance by the
municipality within 15 days of the municipality's target completion
date of the Plan.

Following receipt of the Plan, I will issue an Administrative
Order (or request the commencement of court action leading to the
entry of a legally enforceable equivalent order) requiring [ a ] to
take appropriate action that will result in attainment of permit
effluent limitations by the municipality.

The failure to respond to this request may result in EPA taking
legal action under Section 309 of the Act. [ a ] remains
responsible for compliance with the statutory requirements of the Act
[and]d [,1€ with the requirements of its permit [and with the
requirements of any outstanding orders issued by the State of
BPA, ot the Courts].®

The municipality's responses to this inquiry are required within
the times specified above. Each response must be signed by an autho-
rized person who is a principal executive officer or a ranking offi-
cial of the municipality. [ £ ] The responses must be certified as
to accuracy. The certification must substantially conform to one of
the forms contained in Attachment D. The responses are to be mailed
or delivered to (address) .

Please affix the ID notation shown above on the cover page of the
response and, 1f appropriate, on the cover page of any material
claimed to be treated as confidential.

[Information reporting required of the municipality is not
subject to the Paperwork Reduction Act of 1980.]8
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If you have any questions concerning this order, contact my
office at (address and telephone number).

Very truly yours,

(Authorized official)
(Capacity)

Enclosures
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ATTACHMENT B
PERMLT LIMITS
6/30/17

A. EFFLUENT LIMLTATIONS AND MONITORING REQUIREMENTS

During the period beginning and lasting through the permittee is authorized to

discharge from outfall(s) sertal number(s) .

Such diecharges ahall be limited and monitored by the peraittee as specified below:

Ef fluent Discharge Monitoring
Characteristic Liaitations Requirements
kg/day(1lbs/day) Other Unito (Specify) Mirasurement Sample
Monthly Avg Weekly Avg Monthly Avg Weekly Avg Frequency Type
Flow-m3/Day (MGD) - - - -

The pH shall not be less than __ atandard units nor greater than standard units and ghall be

monitored.

There shall be no dlscharge of floating solids or visible foam in other thaa trace agounts,

Saamples taken in compliance with the monitoring requirements specifled above shall be taken at the following

location(s):
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Attachment C
Composite Correction
Plan Instructions

Composite Correction Plan
I. INTRODUCTION

The Composite Correction Plan (CCP) 1s designed to identify and
correct those areas in a POTW that are limiting the plant's ability to
comply with its NPDES permit effluent limitations. The CCP is a two-
step process that should provide the most economical method for
improving POTW performance. The approach consists of an evaluation
step and a plan development step.

The evaluation step 18 a thorough review and analysis of a POTW's
design capabilities and the agsociated administration, operation, and
maintenance practices. It is coanducted to provide iaformation upon
which to make decisions regarding efforts to improve performance. The
primary objective is to determine whether significant improvement 1in
treatment can be achieved without making major capital improvements.
This objective is accomplished by assessing the capabilities of key
unit processes and by identifying and prioritizing the factors that
limit performance and that can be corrected.

The plan development step uses the results of the evaluation to
develop step-~by-step instructions to correct each deficiency identified
in the evaluation. The plan also must include a detailed schedule for
implementation and an associated itemized cost estimate.

II. CONTENT OF COMPOSITE CORRECTION PLAN

The Composite Correction Plan prepared using the above evaluation
shall address all factors that are currently limiting or that could
limit plant operating efficiency and the plant's ability to meet 1its

permit effluent limitations. The plan shall include the following
information:

a. A list of all factors that are limiting the plant's treatment
capability.

b. An estimate of the effluent quality that the treatment plant is
theoretically capable of achieving {f all plant operations are
optimized.

c. Specific, proposed actions to correct each limiting factor,
including (where appropriate) specific changes to operating,
maintenance, staffing, user charge system, sludge handling,
pretreatment or budgeting practices, or any other change that will
optimize plant performance. Such proposed actions shall 1include

capital improvements to the existing physical plant, where
appropriate.
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d. A proposed schedule and cost estimate for implementing each change,
including the date for full permit compliance. This schedule shall

include specific dates by which each change will be initiated and
completed.

e. A certificate showing the method of financing any capital

improvements or any other portions of the activities listed in
Paragraph C that will not be furnished from current receipts.

CWA Compliance/Enforcement 6-29 Guidance Manual 1985



Chapter Six Exhibit 6-2

Attachment D
Form of Certification

A. For use at all plants but most appropriate at large plants (where
signatory has ultimate responsibility but lacks direct coatrol or
specific knowledge of details):

I certify under penalty of law that this document and
all attachments were prepared under my direction or
supervision in accordance with a system designed to
ensure that qualified personnel properly gather and
evaluate the information submitted. Based on my
inquiry of the person or persons who manage the system,
or those persons directly responsible for gathering the
information, the information submitted L{s, to the best
of my knowledge and belief, true, accurate, and com-
plete. I am aware that there are significant penalties
for submitting false information, including the possi-
bility of fine and imprisonment for knowing violations.

(40 C.F.R. §122.22(d); 48 Fed. Reg. 39,619, Sept. 1,
1983)

B. Alternate form that 1s appropriate for use at smaller plants (where
signatory has direct control over and specific knowledge of details):

I declare (or certify, verify, or state) under penalty
of perjury that the foregoing 1s true and correct.
Executed on (date).

(28 U.S.C. §1746)
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NOTES

4 Name of permittee

b If the permit has expired but has been continued by operation of law
and the expired permit had Section 301(b)(1l) limits, add sentence
showing continuing applicability of final permit limits.

¢ Applies only if there has been a preliminary diagnostic evaluation.’
Language cross referencing any reports, etc., that indicates problem
sources or golutions may be substituted. Such reference, obviously
may be deleted if the Region or state does not wish to send, or if
previously transmitted.

d Applies if there are no outstanding orders.

€ Applies if there are outstanding EPA or state orders or court
decrees.

f 1f desired, add reference to authority of representative to execute
documents under 40 C.F.R. §122.22 where request is to large
municipality that may have decentralized management.

g Inclusion of this sentence i3 optional in EPA- or state-issued
requests.
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Sample Section 308 Letter—Industrial Discharger

Mr. B. G. Caldwell N 20
Dow Chemical Company IN
Dow Center

Midland, Michigan 48640

Dear Mr. Caldwell:

The enclosed information request is directed to you under the
authority of the Federal Clean Water Act, Section 308, 33 U.S.C. 1318,
and the Resource Conservation and Recovery Act, Sections 3007 and
8003, 42 U.S.C. 6927 and 6983. The response must be returned to the
United States Environmental Protection Agency, Region V, Attn. Arnold
Leder, Chief, Compliance Section, within 21 days of receipt.

The written statements submitted pursuant to this request must be
notarized and submitted over an authorized signature certifying that
they are true and accurate to the best of the signatory's knowledge
and belief. Moreover, any documents submitted to Region V pursuant to
this information request must be certified as authentic to the best of
the signatory's knowledge and belief. Should the signatory find, at
any time after submittal of the requested information, that any por-
tion of the submission certified as true 1s false or incorrect, the
signatory should so notify Region V. 1If any response or document
certified as true is found to be untrue, the signatory can be prose-
cuted under 18 U.S.C. 1001 and other Federal statutes.

The information requested herein must be provided notwithstanding its
possible characterization as confidential information or trade
secrets. Should you so request, however, any information (other than
public information) which the Administrator of this Agency determines
to constitute methods, processes, or other business information
entitled to protection as trade secrets will be maintained confiden-
tial. Request for confidential treatment must be made when the infor-

mation 1is provided, since any information not so identified will not
be accorded this protection by the Agency.

If you have any specific questions conceruning this request, please
contact Jonathan T. McPhee, an attorney on my staff, at (312)
256-0078.

Very truly yours,
ORIGINAL SIGNED BY DALE S. BRYSON

Sandra S. Gardebring
Director, Enforcement Division
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ee: Jack Bails
Michigan Department of Natural Resources

Jay Brant
Assistant U.S. Attorney

Jose Allen
U.S. Department of Justice

bce: Bryson, Fenner, Grimes/Schulteis/McPhee
Miner
Bremer/Hesse
Pratt/Barney.
Amendola
Zar
Leder/308 Tracking
Winkelhof er/Amendola
McGrath/Saulys
Manzardo/Dzikowski/Newman/Clemens
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UNITED STATES ENYIRONMENTAL PROTECTION AGENCY
REGION V
JOW CHEMICAL COMPANY, ; OIRECTION TO PRODUCE INFORMATION UMDER
MIDLAND, MICHIGAN SECTION 308(a) OF THE CLEAN WATER ACT

g AND SECTIONS 3007 AND 3003 QF THE
) RESQURCE CONSERYATION AND RECOVERY ACT

Respondent .

Dow Chemical Company shall produce the following information regarding

operations at its Midland, Michigan plant, within 21 days fol1ow1ng'receipt
of this request. The response shall be made under oath by a responsible

corporate official.
DEFINITIONS AND INSTRUCTIONS

A. As used herein, "Dow-Midland facility" shall mean the plant, facilities
and operations, including brine fields, pipes or plumbing appurtenant
thereto, and reinjection or underground injection wells or systems whicn
are uséd or employed in the production, treatment, transport, or disposal
of chemicals or chemical waste in and around Midland, hichigan. by Dow
éhemica1 Company.
8. As used herein "laboratory quantities” shall mean small quantities
of materials (less than 2 kilograms per month) which are used for analytical
purposes or pilot or bench scale operations in the development or testing of new

processes or production methods.

C. “"Docuyments” shall {nclude, but not by way of‘limitation. all correspond-
ence, memoranda, notes, letters, reports! drafts, laboratory notes, chromatograms
or other direct ?nalytical data, minutes of meetings, scienti1fic papers (whether
gub1ished or unpublished), and tape or disc recordings, and copies of any of the

abave.

D. "Chemical waste" or “waste products” shall mean wastewater; process
contast water (or nca-contact watar where L s possibie that such could be
contaminated or infiltrated, e.g., by leaks in condenser or heater tubes);

discarded or unwanted products, byproducts, filtrates, extracts, or contaminants.
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E. * Identify” shall mean:
1. With respect to 2 perlon. state that person's
(a) full name, (b) business and residence address,
(c) employer's name and address, (d) pasition or
occupation, and (e) f a corporation, the state
and date of incorporation and location and address
of {ts principal headquarters.
2. With respect to a document, state (a) its title or,
if none, its suoject matter, (b) its date, (c) the
author or address, (d) the addresses, if any,
(e) the recipents of all copies, (f) the farm, file, \
or document control number, {f any, (g9} ft's location
end its custodian,
3. With respect to a chenical or chemical waste, state
the common chemical name and any Synonymous names,
listed in the 8th or 9th Collective Index of Chemical
Abstracts.
F. “Relating to" shall mean constituting, defining, containing,
embodying, identifying, stating, referring to, dealing with or in any way

pertaining to.

6. “Production process® shall mean all structures, pipes or other
plumbing, electrical or electronic apparatus, tanks, vessels, reactors,
condensers and other equipment associated with the manufacture, production,
refinement filtration or other activity involved in creation of any saleable
product by Dow-Midland, including all {nfluent and effluent streams or
pathways for raw materials, catalysts, sorbents, modifiers, product, by-
product, waste product and any other input or output from each such discrete

process.

H. “Waste stream” or “wastewater® shall fnclude, but not by way of
1imitation, solid, 11quid and gaseous material which is not a raw materfal,
intermediate product or saleable byproduct of each production process or
other source at Dow-Midland and 2ny rejected, spilled, dumped, leaked or
otherwise lost or unconfined raw material, intermediate product, or saleable
product or byproduct which has not been recovered or reclaimed for sale
or reuse and which {s disposed of, stored for disposal or consicned for
disposal by Dow-Midland or by any other person by incineration, landfilling,
discharge with or without treatiment to waters of the Unfted States, deep-well

injection or reinjection, or otherwise.
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I, “Dispose of” shall mean to burn, vaporize, volatilize, leach, spill,
dump, landfill, discharge, inject or pump into subterranean structures-or

sofls, or otherwise dissipate into the ambient enviromnent.

J. As used herein, the singular shall include the slural and the plural
the singular, verb tenses shall be taken to include past, present and future,
and the masculine the feminine, “each” shall include "every" and “every” shall

include “"each™, ®any" shall include “"all” and “all” shall fnclude "any“.

K. With respect to analytical data provided in response to this document,
describe the sanpling, preservation techniques and analytical protocols used

to determine the results and specify the detection 1imits of each analysis.
INFORMATION TO BE PRODUCED

1. Pro;1de a complete description, by trade name and chemical name, of
all products, intentional or ynintentional byproducts, secondary products and
waste products (whether disposed of, recycled or otherwise handled) now used
or produced at the Dow-Midland facility, or used or produced there since
January 1, 1970, other than laboratory quantities of such materials. This
description should attribute each material so identified to the production

process which employs or generates it.

2. Provide a complete description of all raw materials , by trade name
and chenical name or species, now used at the Dow-Midland facility, or used
there since January 1, 1970, other than laboratory quantities of such materials,
including all information on the identity and quantity of impurities and/or
contami nants contained therein. This description should attribute each material

so {dentified ta the production process which employs it.

3. ldentify the sourcaes and the amounts of the materials descrided in
paragraphs 1 and 2 above, used or produced during the period January 1, 1970

ta November 30, 1980, on an annual basis and by production process.

CWA Compliance/Enforcement 6-36 Guidance Manual 1985



Chapter Six Exhibit 6-3

4

4, Descr}Qe. by use of flow diagrams, blueprints, and written descriptive
material, each production process at the Dow-Midland facility; list the wastewater
or waste stream volumes from each productio; process or other source at Dow-Midland
facility, and describe the location within the plant from which such wastewater
or waste stream emanates or originates by the use of flow diagrams or schematics,
blueprints or otherwise, which diagrams or schematics should also reflect inputs

of raw materials and outputs of product.

§. For each wastewater stream source characterized in paragraph 4 above,
{dentify each chemical substance, other than water, by chemical name which is
known or suspected to be present in such waste stream, except for waste streams

which contain only domestic sewage.

6. DOescribe, with flow diagraas or schematics, blueprints, or otherwise,
the disposition, transfer, and treatment of all wastewater streams at the Dow-

Midland facility described in paragraph 4 above.

7. Describe for each material listed under paragraphs 1 and 2 above, the
methods of disposal now in use, or used by the Dow-Midland factlity,
since January 1, 1970, of each such material which is not sold as a marketable
product or consumed in the manufacture of a marketable product 2t the Dow-Midland
'p1ant. including spilled, of f-specification or contaminated product and raw material.
This description shall {nclude an identification of the wmaterial; the production
process or operation which produces the material; the method of disposal of such
materfal; the names, addresses, and the dates of employment of, and valumes of
materials handled by, waste haulers, transporters or disposers emoloyed by the Dowe
Midland facility; and the names, addresses and dates of employment of disposal
or recycling facilities used by the Dow-Midland facility, including any which are

owned and/or operated by Oow Chemical Company, or any of its operational units

or subsidiaries, wholly or in partnership or concert with others.

8. For each point-source discharge from the Dow-Midland facility, provide
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5
a complete cha(acterization and quantification of each constituent of effluent
discharmed for ;aud poun% source at the present time, where such information has
not been provided as part of a permit application under the Clean Water Act,
33 U.S.C. 1251 et seq. To the extent that analytical data are available, provide
such a characterization for each effluent and each point source discharge since
January 1, 1975. This request is not directed to the Monthly QOperating Reports
(MORs ).

9. To the extent that responses to the foregoing do not describe them,
specify the identity and quantity of each constituent of any waste stream placed
{nto any undergrouynd injection system, whether deep-well or reinjection, or
lagoon, pond or similar facility, oparated in conjunction with any production
or waste disposal process at the Dow-Midland facility, since January 1, 1965.
Include & description of the geclogic and hydrogeclogic conditions surrounding
and/or underlying each such locatfon, and identify all studies relating to the
original and subsequent condition of groundwater surrounding or underlying each

such location.

10. [Identify all studies done by the Dow-Midland faciiity or its contractors or
employees relating to the exposure of animals or plants to effluyents from or
internal process wasta streams within the Dow-Midland facility, whether based
on direct exposure to the effluent or waste stream, or in-stream or after
dilution. [ldentify all studies by the Dow Chemical Company or its contractors
or employees relating to concentrations of organic chemicals present in

receiving waters both upstream and downstream from the Dow-Midland facility.

11. Provide copies of all documents relating to each study described in

paragraph 10 above.

12. ldentify all studies done by the Dow Chemica! Company, or it contractors or
enplayees, relating to the presence of metallic or organic contaminznts fn animals

or »lants tn surface waters which are or could be affected by effluents or discharges
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froad the Doweltidtond feoilivy.
13. Prouvide copres of all docunents relating to cach study dessribec n

paraaraph 12 2bove,

14. 1ldentify all protocols or meshicanlogies used, 1nmitiated, discovered or

erployed by the Dow Chenical Company, fts contractors or emplovess to ertract,

froa effluents or from amdient water or bioloaical samples, and analvze ouant:tatively
or or quatitatively for the prascnce of, any chlorinated organic coaounds

expected or desonstrated to be prasent at levels less than ane part par billion,

especially the class of chemicals known familiarly as dioxins.

15. Prcvide copres of all documents reiating to the analysis or extracticn

procedyres; gescribed under paragraph 14 above.

ENTERED THIS =if DAY OF Y ejecec i, 1981,
N f

o Ry oy
SRR 3. GAJEBRING
Director, Enforcement Division
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Model Notice of Violation

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region

In reply refer to
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Addresgsee =- the State
Addressee -~ the Violator

Re: Notice of Violation No.
NPDES Permit No.

Dear :

The enclosed Notice of Violation sets forth the findings of the United

States Environmental Protection Agency (EPA) that has violated
certain limitations of the above-captioned NPDES permit. This permit
was 1ssued on by pursuant to the Clean Water Act, as

amended (Act).

The Notice is issued pursuant to Section 309(a) of the Act. TIf the
does not commence appropriate enforcement action within thirty (30)
days of this notification, the EPA may undertake enforcement action
pursuant to Section 309 of the Act.

If you require any information or assistance regarding this matter,
please contact , an engineer on my staff whose telephone
number 1is . Please inform this agency of all action
taken with regards to this matter.

Sincerely,

Director
Water Management Division

Enclosure
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Region III
Curtis Building
6th & Walnut Streets
Philadelphia, Pennsylvania 19106

IN THE MATTER OF:

Facility name and address:

: Docket No.
PROCEEDINGS UNDER SECTION 309(a) : NOTICE OF VIOLATION
OF THE CLEAN WATER ACT :
AS AMENDED, 33 U.S.C. §1319(a) IN :
RE: NPDES PERMIT NO. :

STATUTORY AUTHORITY

The following FINDINGS are made and NOTICE OF VIOLATION issued pursu-
ant to the authority vested in the Administrator of the Environmental
Protection Agency (hereinafter “"EPA") under Section 309 of the Clean
Water Act, as amended, 33 U.S.C. §1319 (hereinafter “"Act”), which
authority has been delegated by the Administrator to the Reglonal

Administrator of Region , and redelegated by the Regional Admini-
strator of Region to the Director, Water Management Division of
Region .

FINDINGS OF VIOLATION

1. On , EPA, Region , and the (applicable
state agency) issued National Pollutant Discharge Elimination System
Permit Number (hereinafter "Permit”) to [source]
(hereinafter "Permittee”) to discharge from its facility located at

to the River, a navigable waterway, in accordance
with effluent limitations and monitoring requirements and other
conditions set forth in the permit. The permit became effective

2. Paragraph of the permit, as amended, entitled "Future
Effluent Limitations and Monitoring Requirements” required that the

permittee attain certain specified effluent 1limitations for outfall
001 by .

3. Part IB of the permit, as amended, entitled "Monitoring and
Reporting” requires the permittee to submit NDischarge Monitoring
Reports (hereinafter "DMRs") on a quarterly basis showing the results
of all monitoring for the preceding three months.

4. An evaluation of the DMRs submitted for the months of July, 1977
through April, 1978 shows that the permittee has violated the effluent
limitations for outfall 001 as reported in Attachment A.
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NOTICE OF VIOLATION

Notice 13 hereby given to the permittee and the [state agency] that the
undersigned, by the authority duly delegated by the Administrator of EPA
to the Regional Administrator of EPA, Region , and by him duly
sub-delegated, finds that the permittee i3 in violation of a condition
or a limitation that implements Section 301 (33 U.S.C. §1311) of the

the Act in a permit issued under Section 402 (33 U.S.C. §1342) of the
Act.

If the state has not commenced appropriate enforcement action within
thirty (30) days of the date of this Notice, EPA, Region , will
commence appropriate enforcement action pursuant to Section 309 of the
Act (33 U.S.C. §1319).

Signed this day of , 19

Director
Water Management Division Region
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Recommended Format for Clean Water Act
Section 309 Administrative Order

Y
L+ Y1 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
(\M i WASHINGTON, D.C. 20460

OFPICE OF

JUL 301985 AT

MEMORANDUM

SUBJECT: ecommended Pormat for Clean Water Act
ction 309 Administrative Orders

oncc&ow H%®n
PROM: ebecca W. Hanmer, Director
Office of Water Enforcement and Permits (EN-335)

TO: Water Management Division Directors
Regions I - X

One of the most frequantly used Fnvironmental Protection
Agency mechanisms in the formal enforcement process is the
Administrative Order (AO) issued under Section 309 of the Clean
Water Act. It is our belief that AD's should be uged in a
congsistent and effective manner since they are a major part of
the enforcement scheme. For this reason, the Office of Water
Enforcement and Permits has undertaken an effort to assess AO
content and format during the past year. The outcome of that
assessment was the draft Recommended Pormat for Administrative
Orders forwarded to you on May 9, 1985. We have received
comments and suggestions from several Reglons which were utilized
in preparing the final documents. Attached you will find the
‘Tinal Recommended Format for Clean Water Act Section -309
Administrative Orders (Attachment 1).

The Recommended Pormat was developed with the conperation
and assistance of the Office of Enforcement and Compliance
Monitoring. The purpose of the Recommenrded Format (s to provide
a general guide which delineatas (1) the specific statutory
raquirements (such as the requirements of Section 309(a)(4) on
opportunity for a recipient to confer with the Administrator
on violations bagsad on failure to submit information); and
(2) options and suggestions on format for Administrative Orders
(such as the option of including violations in a separate
section after Pindings of Pact). The Recommended Format, as
utilized by the Regions, should result in more effective and
even-handed national enforcement through Administrative Ordervs.
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In addition to the Recommended Pormat, we are forwarding the
Checklist on Administrative Orders (Attachment 2). The Checklist
should be used for reviewing EPA and State-issued A0's. There will
obviously be some variation among States with regard to AO's;
however, the use of a Checklist should assure that the State-issued
AO's are complete and enforceable.

The new guidance replaces a document dated April 18, 1975
that was developed by the Qffice of Water Enforcement. It should
be noted that the statute was revised twice since 1975. In
particular, the new guidance: discourages use of successive AO's
for the same violation; clarifies which legal authority (e.g.,
Sections 308 and 309) EPA should cite as the basis for certain
requirements imposed through an AQ; clarifies the scope of require-
ments which EPA may impose through AO's: identifies sanctions
available for AO violations; and sets out sample provisions
which AO's should include to clarify the legal effect of the
Order.

In the coming €fiscal year, the Office of Water Fnforcement
and Permits, with extensive coordination with the Office of
Enforcement and Compliance Monitoring (OECM), will develop further
information on the use of Section 309 Administrative Orders. Some
of those documents will cover: use of AOs on consent (bilateral
and joint signature); principles for negotiation of bilateral
orders espec:ially for National Municipal Policy; use of multiple
AO's and alternatives to AO's for the same facility when an A0
is violated; and increased use of Section 308 to require information
(including use of show cause proceedings).

If you have any specific questions on the above, please
call me (FTS-475-8488) or Bill Jordan, Director, Enforcement
Division (FTS-475-8304). The staff contact is Virginia Lathrop
(PTS-475-8299).

Attachments
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ATTACHMENT 1

Recommended Format for Clean Water Act Section 309

Administrative Orders

The following is the recommended format and content for an
Administrative Order (AO). Examples and suagested wording are
included at various points in the discussion and in the sample
A0 (Attachment 1-D). Adherence to the Recommended Format should
redult in more effactive and evenhanded national enforcement
through Administrative Orders.

Introduction

The following should be followed for the venue, title,
docket identification and preamble paragraph.

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION

IN THE MATTER OPF DOCKET NO. XI-84-06
Wagtewater Treatment Works P4

Sludge River Pollution Control District

Sludge Palls, Columbia

PROCEEDING UNDER SECTION
309(a) of the

Clean Water Act, 33 U.S.C. PINDINGS OF VIOLATION
Section 1319(a); in re AND
NPDES PERMIT No. OPDER FOR COMPLIANCE

“The following FINDINGS are made and ORDER issued pursuant
to the authority vested in the Administrator of the United States
Environmantal Protection Agency (EPA) under Saction 309 of the
Clean Water Act, 33 U.S.C. §1319, (hereinafter the Act) and by
him delegated to the Regional Administrator of EPA, Reqion XI
(and redelegated by the Regional Administrator of Region XI to

the Director, Water Management Division, Region XI)."
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Venue and Title

The Region identification is included to establish the
specific venue of the issuing authority. The full address of
the Region is to be in the letterhead or under the Regiona.
Administrator's (or his designee's) signature to the Order and
on the blue back cover (which is optional).

Docket Number

To identify the proceeding, a docket number is required.
To avoid confusion, the NPDES number should not be used as the
Docket Number. However, the NPDES number, if any, should be
referred to under the proceedings 1dentification in the title.
The docket number "X1-B84-06" identifies thae Order as being the
6th Order issued in 1984 in Region XI. An Adminigtrative Order
docket should be kept separate from any other docket. However,
if a common docket is kept then a prefix should be added to the
docket number, e.g., “XI-AO-84-06".

Preamble Paragraph

The preamble paragraph is important not only to establish
the Administrator's authority to issue the Order but also to
establish the delegation of authority to the Regional Administrator.
If the Regional Administrator has redelegated his authority to
the Director of the Regional Water Management Divigion, this
redelegation should also be stated here or in the preamble to
the Order portion of this document. It should be noted that
there is no authority to redelegate this authority to other FRPA
Regional staff below the Division Director level. 1If the
redelegation is asserted here, the paragraph should be amended
by adding:

“.«. and redelegated by the Regional Administrator of
Region XI to the (undersigned) Director, Water Nanadément Division,
Region XI".

The Administrative Order can be gsigned by a duly authorized
Acting Regional Administrator or PDirector. However, the Agency
should be prepared to show that the person signing as Acting

Regional Administrator or Director has the requisite authority
to sign the Order.
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PINDINGS OF FACT

The Pindings should adequately set forth the specific permit,
statutory (and regulatory)® requirements violated and the specific
nature and dates of the violations. In ovder ta avoid difficulty
in determining from the face of the Findings whether the order .
was necessary and timely, and the remedy was appropriate, the
Findings and Order should be able to stand withourt reference to
extraneous facts. The Pindings should speak to all the pertinent
facts and law much as a complaint in a civil action does. With
these observations in mind, the following recommendations are
made as to the specific facts to be alleged in the Findings.

Status of Violator

Pindings of Pact should first identify fully the entity to
whom the order is to be issued and define its legal status
(i.e., corporation, partnership, association, state, municipality,
commission or political subdivision of a state). Clearly
identifying the orderee limits the possibility of challenges to
Jurisdiction or venue and establishes a record upon which
subsequent enforcement actions may rely. The Findings should
next establish the orderee's status under the Clean Water Act,
(i.e., permittee, industrial user, control authority, etc.) and,
in the case of permittees, the permit number, date 1ssued, and
current permit status. The Findings should name the receiving
stream into which the violatnar discharges and should establish
the violator discharges to “"navigable waters®” under Section
502(7) of the Act through a specific point source as defined in
Section 502.

Rasis of Violations

Section 309(a)(S)(A) requires that all orders ". . . should
state with reasonable specificity the nature of the violation
e » o« «" It is imperative that the Findings contain the specific
permit provision or statutory or requlatory requirement which
has been violated and the authority by which it was imposed on
the orderee. ©Next, the evidence or basis for the specific
violation (such as DMR, inspection report, RMR) and dates of
violation should be set forth concisely. 1In cases of more than
one violation, i1dentify what the documentatien is for each and
give the specific dates of violation. [In instances where nnly
approximate dates are known or where there is a continuing
violation say "on or about” or "beginning on or about".)
Alternatively the violations may be set off in a separate section
entitled "Violations®” which can follow the "Findings of Fact."

* An AO should not set out a regulatory requirement that was violated
without setting out the underlying statutory requirement. The
Sectlon 309(a)(3) authorizes AO's for violations of permit and
dtatutory provisions.
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Where the violation is based on a fiilure to provide required
information, a finding can usually only itate that the required
information was not received by the agency. 1In those cases, the
lack of receipt of the required informat.on must serve as the
basis of the violation. Section 308 violations have additional
requirements as described below.

CWA Section 308 Violitions

Administrative Orders issued for violations based on a
failure to submit information requested under Section 308 of the
Act do not take effect until the person to whom it is issued has
had an opportunity to confer with the Administrator (or his or
her designee) concerning the alleged violation. (See CWA
Section 309(a)(4)). It ig essential that such person be provided
with a reasonable opportunity to confer. Any order issued for a
Section 308 violation either exclusively or in conjunction with
other violations should provide for a period of time in which
the orderee may confer with an authorized person designated in
the Order. If an opportunity has been provided prior to the
issuance of the order, the order should so state and set forth
the documentation of the opportunity to confer and the ocutcome
of the conference, if any.

Prior Enforcement Contacts

Adminigtrative Orders frequently set €orth prior contacts
with the orderee in an attempt to obtain compliance. Generally,
this is a good practice since it helps to build a record and may
provide additional support in any subsequent enforcement action.
This can be done by cataloguing the meetings, lettars, telephone
calls, etc., made in an attempt to secure voluntary compliance
or by stating that repeated attempts were made. The repeated
attempts may be set out in an attached summary or log of meetings,
notices, letters, and telephone calls and dates thereof, along
with dates of responsaes from the orderee, if any (see Attachment
I-A)o

Other Pindings

In certain circumstances it may be necessary or useful to
include other findings which are supportive to the specific
raquirements of the order (e.g., "the company's treatment works
are currently capable of meeting the effluent limits contained
1in its permit® or "the POTW has adequate authority to enforce
the categorical pretreatment standards®). Whether or not to
include such statements must be determined on a case by case
basis but, 1f included, should be incontrovertible facts.
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ORDER FOR COMPLIANCE
The format for the Order should be as follows:
Order

*Based on the foregoing FINDINGS and pursuant to the
authority vested in the Administrator, Environmental Protection
Agency, under Sections 308 and 309(a) of the Act, and by him
delegated to the undersigned (or if the Regional administrator
redelegates his authority to the Division Director, add after
"of the Act” - ®and by him delegated to the Regional Administrator,
and redelegated to the undersigned®), it is hereby ordered:"®.

If the delegatian statement is stated in the Preamble, this
statement may simply be: "Rased on the foregoing Findings, and
pursuant to the authority of Sections 308 and 309(a) of the Act,
it is hereby ordered:*®

Terms of the Order

Section 309(a)(l) and (a)(3) authorizes the Administrator to
issue an order requiring compliance with enumerated sections of
the Act or a condition, limitation or permit requirement implementin
the enumerated sections of the Act. Any requirement contained in
the order must be directly related to achieving that compliance
with those legal requirements. The terms of the order must set
forth what EPA specifically expects the Orderee to do in order to
achieve and maintain compliance.

Section 309(a)(5)(A) sets €orth the time periods by which
the orderee must comply. In cases of an 1nterim compliance
schedule or an operation and maintenance requirament the time
for compliance may not exceed thirty days. 1In cases of compliance
with a final deadline, the time for compliance must be "reasonable”
as determined by the Administrator, taking into consideration
the seriousness of the violation and past efforts of the orderee.
Every order must contain a gpecific final date by which the orderee
must achieve compliance (i.e., cease its violation(s)) consistent
with the gtatutory language.

Although some Orders have included a prescribed method by
which an orderee is to achieve compliance, specific prescribed
steps or methodologies (such as a treatment technology) may be
difficult to enforce. Because Section 309 specifies in explicit
terms only that AO'S require compliance by a date certain the more
closely a requirement in the A0 i3 related to actually achieving
compliance, the sounder the legal position to include that require-
ment. Section 308 of the Act can provide substantial support 1n
this area by requiring reporting of the specific steps or methods.
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The Orders containing interim milestones leading to final
compliance should include reporting requirements under Section 308.
The order should specifv the manner and timeframe for reporting
compliance with the terns of the order to the issuing authority.
The order should contain requirements for reporting on the
cempliance progress and submitting suitable documentation to
show the Orderee has taken action to meet the A0 requirements.

The attached sample AQ 3ets forth sample language on order
requirements (Attachment 1-D), as well as a sample blue back
{Attachment 1-C) and cover letter (Attachment 1-8),

Additional Provisions

It has been the long term practice of many of the Regions
to include standard provisions regarding additional remedies,
nonwaiver of permit conditions, etc., in all administrative
orders or as part of the cover letter accompanying the AQ. This
practice should be used by all the Regions for every order issued.
In addition to promoting national consistency, it alerts the
violator to the array of sanctions which could be used should
additional enforcement be necessary and helps encourage compliance
with the Order as issued.

The following are sample provisions which should be added to
Administrative Orders singly or in combination and may be modified
based on the particular facts of the case. They may also be
included in the cover letter.

Non Waiver of Permit Conditions:

*This ORDER does not constitute a waiver or a modification

of the terms and conditions of the Orderee's permit which
remains in full force and effect. EPA reserves the right

to seek any and all remedies available under Section 309(b)
(c) or (d) of the Act for any violation cited 1n this ORDER.*

Potential Sanctions for Administrative Order Violations
(for Non-Municipals):

“Pailure to comply with this ORDER or the Act may result 1in
civil penalties of up to $10,000 per day of violatioen,
ineligibility for contracts, grants or loans (Clean Water
Act, Section 508) and permit suspension.”

General Disclaimers:

"Isasuance of an Administrative Order shall not be deemed an
election by EPA to forego any civil or criminal action

to seek penalties, fines, or other appropriate relief under
the Act.”
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*Compliaice with the terms and conditions of this ORDER
shall not be construed to relieve the orderee of its
obligations to comply with any applicable federal, state
or local law."”

Administrative Action Resulting in Ineligibility for Federal
Contracts, Grants or Loans:

"Violations of this order may result in initiation of Agency
action to prohibit the facility from obtaining Federal

' contracts, grants, or loans pursuant to Clean Water Act,
Section 508, E.O. 11738, and 40 CFR Part 15."

Effective Date of the Order

When the Order does not address a violation of a requirement
to provide information under Section 308, the ORDER can merely
recite that:

"this ORDER shall become effective upon its receipt by (or
gervice upon) said COMPANY."®

Por Section 308 violations where an opportunity for conference
before the ORDER can become effective is required by section 309
and this was .ot done prior to the igssuing of the ORDER, the
last paragraph should read:

"The COMPANY shall have the opportunity, for a period of
) days from receipt of this ORDER, to confer with

t e followIng designated Agency representative: Mr. N. Force,
Director, Water Management Division, Environmental Protection
Agency, Room 5013, Region XI, Old National Bank Building, 1414
Main Street, Brewsterville, Centralia, 11101, (555) 123-4567;
unless the Agency official issuing the Order decides otherwise,
this ORDER shall bacome affective at the expiration of said
period for consultation: and, the COMPANY shall have
(_) days from and after said effective date to comply with the
terms of this URDER. To constitute compliance, material required
to be submitted by the COMPANY to the Agency must be in the hands
of the designated Agency representative prior to the expiration of
said (_) day period.”

Signing of the Order

When the Order is dated and signed, the name of the signing
official (Regional Administrator, or Director, Water Management
Division) should be typed below the signature, together with
the address of the Regional office.
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Other Considerations

The use of legal blue-back at least on the primary copy of
the Findings and Order served, while not necessary, tends to
imprnss upon the parson served of the legal seriousness of the
action being taken. Attachment 1-C provides a proposed format and
cont2nt of the legal blue back. When a Order is issued to a
Corporation, a copy of the Order shall be served on appropriate
corprrate officers.

As in court actiong, the order should be retained and placed
in a permanent file with the Docket Clerk, along with the affidavit
or certification of service attached. If service is made by
certified mail restricted delivery, a carbon copy of the letter
of transmittal, together with the Post Office mailing receipt
and the return receipt, when returned, should be stapled to the
front of the original Order, just as a return of personal service
would be.

Follow=up and Filae Closing

As good housekeeping practice, and more importantly, from
the standpoint of possible reference for or evidence in future
administrative or court actions, it is important that every file
contain, at the minimum, a closing memo to the files delineating
the final disposition of the matter. (The AO will only be closed
out when the facility has returned to compliance or when appropriate
EPA action is taken, {.e., ascalating the enforcement response.)

When a file is closed out, a brief letter should be sent to
the orderee with a carbon copy to Headquarters advising that the
action has been campleted. Attachment l-E is an example of what
a close out letter might look like.
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ATTACHMENT l-A

Prior Contacts with Orderee

Despite repeated written and telephone reauests, as more fully
set out in the log attached as Exhibit __ and made a part hereof
by reference, the COMPANY, in violation of Section 308 of the
Act, has not supplied the requested information.

LOG_SAMPLE

12/04/83 DMR data showed significant noncompliance
(memo from X. Amin to file).

12/07/84 308 Letter sent to Company.

12/10/84 Plant visit: Some data from inspection
(by N. Spector).

04/23/84 Telephone - N. Porce to Company. Follow-up
requests for information on recent DMR from
Company. No information sent.

04/24/84 Telephone - N. Porce to Company. To request
additional data by phone from Company. No
information obtained.

05/06/84 Note filed by N. Force - No letter or further
information from Company.
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ATTACHMENT 1-8

February 21, 1985

CERTIPIED MAIL -
RETURN RECEIPT REQUESTED

Ms. Alice Smith, Director -
Sludge River Pollution Control
District
13 Plain Street
Sludge Palls, Columbia 12345

RE: NPDES Permit No. CL0003456
Dear Ms. Smiths

Enclosed is an Administrative Order issued to the Sludge River
Pollution Control District (SRPCD), by the Regional Administrator
of the Environmental Protection Agency ("EPA"), Region XI, under
Sections 308 and 309 of the Clean Water Act (the "Act®"). The
Regional Administrator has found that the SRPCD has violated
Section 301 of the Act by failing to comply with certain
requirements of its National Pollutant Discharge Elimination
System permit. Specifically, during 1984 SRPCD consistently
violated its effluent limitations on ammonia and phosphorus and
intermittently violated affluent limitations for biochemical
oxygen demand and total suspended solids.

The Order, which is effective upon receipt, seeks to remedy the
violations by requiring SRPCD to submit a plan for meeting its

effluent limitations and requiring SRPCD to then implement the

plan and comply with its effluent limitations.

This Order does not modify your current NPDES permit; nor will
compliance with the Order excuse any violation of _the permit.
Failure to comply with the enclosed Order may subject the District
to further enforcement action. EPA may initiate a civil action

in federal district court for violations of an Order seeking
injunctive reliaf and civil penalties.

If you have any questions concerning this matter, please contact
Mr. Jones, an engineer in the Permit Compliance Section, at
222-3922.

Sincerely yours,

Prudence Purewater
Regional Administrator

Enclosure

cc: State Division of Water Pollution Control
State Department of the Attorney General
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ATTACHMENT 1-C

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION _

ﬂ..ﬂ.'ﬂ:ﬂﬂ:lﬂﬂ..ﬂ.ﬂ':ﬂ':=-.=ﬂﬂ=ﬂﬂ==‘w

IN THE MATTER OF

SLUDGE RIVER POLLUTION CONTROL
DISTRICT
SLUDGE FALLS, COLUMBIA
PERMITTEE"

NPDES PERMIT NO. CL0Q03456*

PROCEEDINGS UNDER THE CLEAN
WATER ACT

AS AMENDED (33 U.s.C.
1319(a)(3))*"

FINDINGS OF VIOLATION
AND
CRDER OF COMPLIANCE

SESONNSIS SO ISEZURSSINEIIRIBESR
Issued by:

Prudence Purewater

Regional Administrator
Environmental Protection Agency.
Region XI

Pederal Building

Hokum, Centralia 12345

* Where Permit has been issued.

** May also have proceeding under
33 uscC 1318.
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ATTACHMENT 1-D

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION XI
IN THE MATTER OP DOCKET Number AO-~85-13
Sludge River Pollution

Control District
Wastewater Treatment Works 24

FINDINGS OF VIOLATION
AND

NPDES Permit No CL003456
: ORDER FOR COMPLIANCE
Proceedings under Section
309(a) of the Clean Water Act,
33 U.S.C. §1319(a)

STATUTORY AUTHORITY

The following PINDINGS are made and ORDER issued pursuant to the
authority vested in the Administrator of the Environmental Protec-
tion Agency ("EPA") by Section 309 of the Clean Water Act, 33
U.S.C. $1319, (the Act), and by the Administrator delegated to

the Regional Administrator of EPA, Region XI.
FINDINGS

1. The Sludge River Pollution Control District (the “"District®)
18 a political subdivision of the state organized under the
laws of the State of Columbia and as such is a “person”
under Section 502 of the Act, 33 U.S.C. §1362.

2. The Sludge River Pollution Control District is the owner
and operator of a wastewater treatment facility which provides
advanced treatment to wastewater from the Towns of Locus and
Sludge Falls. The facility discharges pollutants into the
Sludge River, a navigable water of the United States as defined

by Section 502 of the Act, 33 U.S.C. §1362.
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3. The discharge of pollutants by any person into the waters of
the United States, except as authorized by an NPDES permit,
is unlawful under Section 301(a) of the Clean Water Act.

4. On January 22, 1981, the District was issued Na;xonal
Pollutant Discharge Elimination System (NPDES) Permit Number
€L0003456 (the "Permit®) by the Regional Administrator of
EPA pursuant to the authority given the Administrator of EPA
by Section 402 of the Cledn Water Act, which authority has
been delegated by the Administrator to the Regional
Administrator. The Permit became effective on Februarcy 22,
1981, and will expire on February 22, 1986.

S. The permit authorizes the discharge of pollutants into the
Sludge River, in accordance with effluent limitations and
other conditions contained in the Permit. The limitations
contained in Special Condition Al of the Permit require the
plant to achieve monthly average limits of 7 mg/l for BOD
and TSS, 1 mg/l for total phosphorus (Total P) and 1 ng/l
for ammonia nitrogen (NH3-N). i

6. Attached hereto and incorporated herein by reference is a
summary of effluent data submitted by the District to EPA
for the period from December, 1983 to November, 1984. The
data shows that:

a.) the District violated the monthly average limits for
TSS during two of the twelve months and violated the
maximum daily limits for BOD nine times and TSS
twelve times over periods of three months and five

months, respectively:
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b.) The District violated the limits on daily maximum
concentrations thirty times for NH3-N and twenty
times for Total P over a six month period;

c.) The District violated average monthly doncentration
limies for NH3-N and Total P each month over a
period of four months and six months, respectively.

7. EPA personnel performed a diagnostic audit inspection at
the facility during 1984. The purpose of the inspection
was to determine the cause of non-compliance with the
effluent limitations for NH3-H and Total P. The {nspection
report was complated on December 8, 1984 and is attached
hereto and incorporated herein by reference as a part of
these Findings.

8. Based on the inspection report, the facility 18 currently
capable of meeting the concentration limits for NH3-N and
Total P if properly operated in accordance with Condition D2
of the permit which requires maximizing the removal of
those pollutants. .

9. Based on the above, I find that the District is in violation
of Section 301 of the Act, 33 U.S.C. §1311, and permit
conditions implementing that section contained in a permit

issued under Section 402 of the Act, 33 U.S.C. §1342.
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ORDER

Based on the foregoing FINDINGS and pursuant to the authority

of Sections 308 and 309 of the Act, IT IS HEREBY ORDERED:

1. Within sixty days of receiving this ORDER, the District
shall submit to EPA a plan for achievinag compliance
with the effluent limitations on NH3-N, Total P, BOD,
and TSS. The plan shall address the operational
problems cited in EPA's December 8, 1984, diagnostic
audit inspect;on report and identify any changes in
plant operation, funding, and sta€fing necessary to
meet the permit conditions.

2. The District shall immediately comply with all effluent
limitations contained in Special Condition Al of the
Permit for BOD and TSS.

3. The District shall immediately achieve and comply with
the interim effluent limitations specified in Attachment
A for NH3-N and Total P as an intermediate step toward
achieving final compliance. These interim effluent
limitations shall terminate on May 1, 1985, During the
time period that the interim effluent limitations are
in effect, all requirements and conditions of the
Permit remain fully effective and enforceable.

4. By May 1, 1984, the District shall have implemented
any operational changes necessary to meet the permit
effluent limitations for NH3~N and Total P. The District
shall comply with all effluent limitations contatned in

the Permit by May 1, 198S.
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S. Where this ORDER requires a specific action to be jer-
formed within a certain time frame, the District shall
submit a written notice of compliance or non-compliance
with each deadline. Notification shall be mailed within
seven days after each required action.

6. If non-compliance 1i1s reported, notification shall

include the following information:

a) A description of the nature and dates of violations:
b) A description of any actions taken or proposed
by the District to comply with the requirements:
c) a descripélon of any €factors which tend to
oxplain or mitigate the non-compliance;
d) The date by which the District will perform the

required action.

All reports shall be in writing and addressed as follows.

Director

Water Management Divisgion

U.S. Environmental Protection Agenc;
Federal Building - Room 13

Hokum, Centralia 12345
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7. This ORDER does not constitute a waiver or a modification
of the terms and conditions of the District': permit,
which remains in full force and effect. BPA'reserves
the right to seek any and all remedies availible under
Sections 309(b), (c) or (d) of the Act for any violation
cited in this ORDER.

8. Tssuance of an Administrative Order shall not be deemed
an election by EPA to forego anmy civil or criminal action
to seek penalties, fines, or other appropriate relief
under the Act.

9. This Order shall bacome effective upon the date of

receipt by the Districe.

Dated this day of

Signed:

Prudence Purewater
Regional Administrator
¥.S. EPA, Region XI
Federal Building

Hokum, Centralia 121345
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Attachment l=-E

Mr. Adams

Peerless Company

RR 23

Burning River, Centralia 12346

RE: Administrative Order #XI-A0-85-06
(NPDES Permit NO. 1111112)

Dear Mr. Adams: .

This Is to notify you that as of May 15, 1985 the above named
permittee appears to have complied with Administrative Order
#XI-A0-85-06 issued on February 24, 1985. This Administrative
Order has been placed on inactive status, and the Agency 1intends
no further enforcement action at this time based on presently
available information.

Sincerely,

Director
Water Management Division

cc: Compliance Information and Support Branch
OWEP (EN-338)
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l.
2.
3‘

10.

*11.

12.

»

ATTACHMENT 2

SAMPLE EVALUATION CHECRLIST FOR EPA's
CWA SECTION 309 ADMINISTRATIVE ORDERS or STATE EQUIVALENT

Region:

State:

Date Issued:

[ 1 Major { 1 Minor

{ ] Municipal { ] Non-Municipal
Does the administrative order contain a title?
Does the order establish the venue of the
issuing authority? (i.e., ldentification of
EPA Region).

Does the order provide the address of the
issuing authority?

Does the order contain a standard docket
number? (i1.e., X-A0-84-01: X=Region; AO=AQ;
84=Year; Ol=Serial Number).

Does the order state the appropriate statutory

authority for issuing the order? (i.e., CWA

The purpose of this checklist is to serve as a guide for review of
State AO's or EPA's AO's.

No

Section 309(a) and where reports or information-

are required, Section 308).

Does the order contain a sultabie statement of
delegation?
to signatory of order).

Does the order identify the legal status of
the violating party? (i.e., legal status as a
corporation, municipality, etc.).

(i.e., Delegation should correspond

These guestions are of particular interest for EPA 1ssued
Administrative Orders.
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13. Does the order descrile the legal authority/
instrument which is the subject of the violation?
(e.g., statutory prov._sion, regulatory provision,
if appnlicable, statutory authority for permit
issuance, name of perwittee, permit number, date
permit issued, permit modification or extension,
date previous administrative order issued, etc.). [ ] { 1

Examples

[ ] statute

( ] NPDES Permit
l4. Does the order contain a specific finding that

the discharger is in violation of a specific

gtatutory or permit requirement? { 1 { 1]
15, Does the order describe or reproduce the

specific terms of the legal authority/

ingtrument which are the subject of the

violation? (e.g., effluent limitations,

compliance schedules, etc.). (1 [ 1
16. Does the order state, with reasonable

specificity, the nature of the violation?

(e.g., type of violation, date, evidence,

etc.). [ ] ( 1

Examples

{ 1 Reporting or monitoring violation N

{ 1 Effluent limitation violation

{ 1 violation of special permit condition

[ ] Pretreatment violation

{ ] Unpermitted or unauthorized discharqge

(1 PFailure to meet OsH/construction schedule
{ ] Violation of a Section 308 letter

[ | Improper OsM

( 1 Other
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17.

*18.

*19.

20.

21.

22.

Does the order specify the duration of violation,

if known?

Estimated vio.ation

Does the order document prior requests to the
violating party for compliance with the legal
authority/instrument? (e.g., telephone calls,
letters, meeting, etc.).

Where the order i{s {ssued for a CWA Section
308 violation does the order provide the
violating party with an opportunity for prior

consultation?

Does the order establish interim effluent

limitations?

Does the order set out clearly any specific
steps which EPA/State wants the violating party
to take to achieve compliance? [ 1 [ 1

{
{

Are the number of days reasonable for the
type of relief sought? [ (1

)|
]

Submissica
Compliance
Submission

Submission
compliance

Compliance
Compliance
Compliance

Other

Yes No

F G (G

Examples
of monitoring reports
with existing effluent limitations
of pretreatment program

of correction/compliance plan or study evaluating
options

with existing O&M/construction schedule
with {nterim effluent limitation

with categorical or general pretreatment Standards
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23.

24.

25,

26.

*27.

Does the order contain a specific requirement
and date for final compliance?

Does the order specify a manner and time frame
for reporting compliance with the terms of the
order to the issuing authority?

Does the order specify the effective date of
the order? (e.g., Date of receipt, date of
consultation, etc.).

What is tha elapsed time between the dates of
violation and the date of issuance of the
order? 1Is the elapsed time reasonable?

Number of days

Who is the signatory of the order? (Choose
two or less).

[ 1 Regional Administrator

[ ] Regional Counsel

( ] Water Division Director

( ] State Water Pollution Control Qfficer

[ ) other

Yes Yo
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Attachment 3
Recommended Format - CWA - Administrative Orders
Summary of Changes from the

April 18, 1975 Guidelines on
Administrative Order Format

General Approach

The April 18, 1975 guidance entitled "Guidelines for issuing
Administrative Compliance Orders Pursuant to Section 309(a)(3) and
(a)(4) of the Federal wWater Pollution Control Act, as Amended,® has
been clarified and been brought up to date with the new July 1985
"Recaommended Format for Clean Water Act Section 309 Administrative
Orders. *

Some examples of the modifications and additions are:

? The new guidance makes it clear that citations of the regulatory
basis of violations must also include the underlying statutory
basis of the regulation.

® The new guidance makeslit clear that the basis of the violation
may be set off in a separate section of the order 1f the Region
so chooses.

The Section on Terms of the Order has been expanded to explain
in greater detail the need for a final date for time periods for
coning into compliance. This section also deals with prescribed
methods which may be imposed on Orderees through AO's (i.e., the
closer the reguirement to achieving compliance, the sounder the
legal position to include the requirement in an AO).

The discussion on using successive AC'S has been eliminated since
the current view, successive AO's for the same noncompliance
problems should normally be avoided and the case should be
escalated to the referral process. .

The discussion on personal service of AO's has been eliminated
since this is extremely resource intensive and the accepted
method of service is now by Certified Mail-Restricted Delivery
with a return receipt.

New attachments have been included such as the sample AO. Other
attachments were updated.

We have added a section on Additional Provisions, such as a
commonly used statement that further violations of the require-
ments of the AO and the permit may result in civil action
including a penalty of up to $10,000 per day, ineligibility for
Federal contracts, grants and loans and suspension of the permit.

The Order portion of the Guidance and the Sample AOD indicate
that Orders which include milestones should include reporting
requirements under Section 308 of the Act.
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Model Municipal Administrative Orders

Cover letter - AO's for Preparing
MCP's and CCP's

Honorable
Certified Mail - Restricted Delivery
RE:
Dear :

Attached hereto is an Administrative Order directed to

., (the municipality) which makes findings

that a is in violation of the requirements of
‘{the Clean wWater Act (the Act) and]X 1ts National Pollutant
Discharge Elimination System (NPDES) permit. The Order requires
the performace of certain activities aimed at correcting those
violations at the earliecst possible time. The Order 1s served
on you as a municipal offical.

(The municipality may wish to review the enclosed facility
plan which you have previously prepared as an aid in responding
to the questions asked 1n the Order.]XX

After a response has been reviewed, a
second Administrative Order will be entered or a court action
may be commenced. The Order or prayer for relief will require
correction of violations 1n a timely manner. Interim effluent
limits pending attainment of permit limits may also set.

The responses to the questions asked in the Order must be
signpd by a principal executive officer or a ranking official of
. The person signing the responses must certify
as to their accuracy. The form of certification should be
substantially the same as either the forms contained in
Attachment .

The failure to comply with the terms of the Order may result
in the taking of legal action under Section 309 of the Act.
Compliance with the terms of the order will, however, not excuse
past or future violations of the NPDES permit [or the Act].

< you have any questions concerning the Order, please contact:

Very truly yours,

NOTES

a
b3
XX

Name of Municipality

Omit Dracketed words 1f CCP 15 requested

Use bracketed words 1f accompanying MCP request and
Facility Plan has been submitted. May be deleted,at
option of Agency.
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A0 - Request for MCP .
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION

IN THE MATTER OF Docket No.

FINDINGS OF VIOLATIONS
Proceedings under Section 309(a)(3)
of the Clean Water Act, as amended,
33 U.S.C. 1319(a)(3), in re: NPDES
Pemit No.

AND

ORDER FOR COMPLIANCE

STATUTORY AUTHORITY

This Order is issued pursuant to Section 309(a)(3) of the Clean
Water Act (the Act), 33 U.s.C. 1319(a)(3), which grants to the
Administrator of the United States Envirommental Protection

Agency (EPA) the authority to issue orders requiring persons

to camply with Sections 301, 302, 306, 307, 308, and 405 of the Act
and to comply with any conditions or limitations implementing any
of such sections, in a National Pollutant Discharge Elimination
System (NPDES) permit issued under Section 402 of the Act.

This authority has been delegated to the Regional Administrator.

The Order is based on findings of violations of effluent
limitations contained in an NPDES permit and of violations of
Section 301(b) of the act.

FINDINGS
1) The a (the "Permittee"), is a
municipality which owns and operates a publicly owned
treatment works including a __ million gallon per day design
capacity b wastewater treatment facility
which discharges to the . a water of

the United States.

2) Section 301(b) of the Act set a deadline of July 1, 1977
for campletion of all construction necessary to meet
secondary treatment [and water quality]® requirements and
to discharge effluent meeting those limits., {Certain publicly
owned treatment works may, pursuant to Section 301(1) of the
Act, be issued NPDES permits which allow attainment at a
later date, but not later than July 1, 1988.]9
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3) oOn a was issued National Pollutant
Discharge E11m1natlon System (NPDES) Permit Number (the
"permit”) by the pursuant to
Section 402 of the Act, 33 U.S.C. 1342. The permit became
effective on ___ 19, and will expire on 19_ .
That permit requireg the attairment of secondary treatment
(and water quality]® limitations after its effective
date, {and does not contain any extension of time
authorized by Section 301(i) of the Act].®

4) Discharge Monitoring reports and the records of EPA
Region relating to construction grants under Title II
of the Act show that permittee has consistently failed to
meet and continues to fail to meet the numerical effluent
limits contained in the permit and has failed to construct
treatment works necessary to achieve compliance with the
requirements of Section 301(b)(1l) of the Act. (Cite
specific documentation showing recent violations per DMR's,
etc. and specific records showing lack of construction).
- is therefore found to be in violation of a final
deadline contained in Section 301(b)}(l) of the Act, and is
also found to be in violation of the effluent limitations
of its NPDES permit implementing Section 301(b) of the
Act.

S) Section 309(a)(S) of the Act requires that Administrative
Orders to correct failures to meet final deadlines estab-
lished under the Act specify a time for compliance that
does not exceed the time determined to be reasconable, taking
into account the seriousness of the violation and any good
faith efforts to comply with applicable requirements.
Following receipt of (1) information concerning the type
of construction it proposes to use to meet treatment require-
ments and its NPDES permit, (2) the method of financing
that construction, and (3) permittee's estimate of the
time necessary to complete the necessary work, I will
determine what {s a reasonable time for _ & to meet
pe mit effluent limits and the statutory deadline.

(6) I will require certain information from the Pemmittee to
determine appropriate interim effluent limitations until the
final permit effluent limitations are required to be met.]
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Based on the above findings it is hereby ORDERED:

a shall, within __ days furnish responses to all °
questions contained in Exhibit 1, including confirmation of
approval of Municipal Compliance Plan by the municipality
and send the responses to .

This order entered this day of » 198__, shall be
effective on receipt.

(Name and Title of Authorlized
Signatory)

Notes

8 Pill in name of municipality.

b Describe current facility, e.g., primary.
c Applies only if subject to Section 301(b)(1)(C) reguirements.
9 poes not apply if the Pemittee is currently under order
to camply with interim limits and the order is not going
to be superseded. Revise paragraph if interim order is in
effect but further information is needed to confirm that
those limitations are still appropriate.
e

Include only if appropriate. This sentence may be modified to
show receipt of a §301(i) application and subseqguent rejection.
Substitute language showing issuance of and subsequent
withdrawal of ECSL, if appropriate.

£ Modify or expand if permit has expired but is currently
effective under applicable State or Pederal law.

9 Include only if appropriate.
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Exhibit 1 to this A0 is identical to Enclosure 1 of Exhibit

6-1 attached to §308 letter requesting preparation of MCP.
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Table BB to
Enclosure I

Proposed
Compliance
Schedule
Table BB
Date completed or
Work to be completed

1. Employ engineer to plan project

2. Approve Planning, including
obtaining State approval

3. Complete Plans & Specifications

4. Approve Plans & Specifications
including obtaining necessary State
{and EPA) approvals

5. Commence any required
real property acquisition or
condemnation proceedings

6. oObtain possession of acquired
or condemned property

7. Obtain financing, including
but not limited to awarding
of State and Pederal
grants if any, and other
financial commitments

8. MAdvertise for bid

9. Award construction contract

10. Commence construction

11. Complete construction

12, Commence Operations

13. Attain permit effluent linmits
and full compliance with
§301(b), Clean Water Act

Note: Also include dates for progress reports on
principal anticipated events, e.g. construction and
equipment fabrication dates
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A. FFFLUENT LIMITATIONS AND MONITORING RPQUIREMENTS ATTACHMENT A

Guring the period heginning and lasting through pER",,I,";,o[,‘,‘;'"s
the pemittee is authorized to discharge fran outfalls(s) serial number(s)

Such dischargers shall be limited and monftored by the permittce as specified below:

Effluent Characteristic Discharge Limitations Monitoring Requirements
kg/day(1bs/day) Other Units (Specify) Measurement Sanple
Monthly Avg Weekly Avg Monthly Avg Weekly Avg Frequency Type
Flow-m3/pay (MGD) - -_— - —_—
The pH shall not be less than standard units nor greater than standard units and shall be monitored

There shall be no discharge of floating‘solids or visble foan i1n other than trace amounts.

sanples taken 1n canpliance with the monitoring requirenents specified above shall be taken at the following
location(s):

X}§ I93deyY)
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AO - Request for CCp

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION

IN.THE MATTER OF Docket No.

FINDINGS OF VIOLATIONS
Proceedings under Section 309(a)(3)
of the Clean Water Act, as amended,
33 U.Ss.C. 1319(a)(3), in re: NPDES
Pemit No.

AND

ORDER FOR COMPLIANCE

N N e Nt e et et

STATUTORY AUTHORITY

This Order is issued pursuant to Section 309(a)(3) of the Clean
Water Act (the Act), 33 U.S.C. 1319(a)(3). Section 309(a)(3) grants
the Administrator of the United States Envirommental Protection
Agency (EPA) the authority to issue orders requiring persons

to comply with Sections 301, 302, 2306, 307, 308, and 405 of the Act
and to comply with any conditions or limitation implementing any

of such sections in a National Pollutant Discharge Elimination
System® (NPDES) permit issued under Section 402 of the Act.

This authority has been delegated to the Regional Administrator.

The Oéder is based on findings of violations of conditions of an
NPDES permit issued under Section 402 of the Act relating to
compliance with section 301(b) of the Act.

FINDINGS

1) The a (the "Parmittee"), is a
municipality which owns and operates a publicly owned treat-
ment works including a million gallon per day design
capacity wastewater treatment facil'.ty
which discharges to the , a water of
the United States.

2) On ’ a was issued NPDES Permit
No. (the pemit) by pursuant to

Section 402 of the Act 33, U.S.C. 1342, The permit became
effective on (19 __, and will expire
on » 19 LT
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3) The permit (Part I, Section A) reguires the attaimment of
the weekly average, monthly average and other effluent
limitations listed in Attachment B (the permit limits) on
a continuing basis during the term of the permit.

4) Based upon my review of Discharge Monitoring Reports furnished
by permittee, I find that a has consistently discharged
pollutants outside the effluent limitations stated in its
NPDES permit. (Specify Nos. and source (DMR, etc.) of most
recent obtained information). I further find that these
discharges continue at this time.

5) a is in violation of the effluent limitations
of its NPDES permit.

(6) A preliminary diagnostic evaluation of facility effectiveness
was performed by at the request of EPA Region__ .
That evaluation, a copy of which is attached, indicates
that the following may be among the major causes of
permittee’'s failure to meet the permit limits:

]b
Based on the above: findings it is hereby ORDERED:

la) a shall perform any and all needed corrective
action and achieve compliance with effluent limitations
as shown in Part I, Section A of the permit and in
Attachment B to this order within 30 days. The permittee
shall within 45 days notify me of the corrective actions
taken and certify that it believes the actions will result
in continuous future compliance with permit limitations.

1b) 1If for any reason a is unable to complete necessary
corrective measures within the time called for in paragraph
.la, it shall prepare a Composite Correction Plan, (Plan)
as described in Attachment A, as follows:

(i) Within 45 days of the effective date of this order,
permittee shall furnish me with the following:

(A) a confirmation that it will prepare or employ a
consultant to prepare a Composite Correction Plan,
and a statement of the dates it proposes to st: t
and canplete the Plan. 1f the date for proposcd
completion is after , permittee will
advise why 1t cannot complete the Plan by that date.

(B) a statement of the names of the persons who will
prepare and review the plan and 1nformation concerning
their qualifications to prepare and/or review the
plan and supervise its execution.
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.

(ii) Unless otherwise advised to the contrary within 30 days
of furnishing materials required under subdivision 1(%)(17
of this order, a will commence preparation of the Plan
forthwith and shall complete the Camposite Correction Plan

198_, or if not disapproved by EPA, by the

later completion date proposed in response to question
1b)(i)(A). (Add clause calling for interim reporting, if
desired.) Permittee shall send a copy of the Plan and
proof of its acceptance by permittee within 45 days of the
required completion date, as determined above.

All responses are te be sent to

A failure to comply with paragraphs la) or lb) hereof
shall constitute a violation of this order.

This order entered this __ day, of » 198_, shall be
effective on receipt.

- (Name and Title of Authorized
. . Signatory)
'Notes

8 Name or permittee.

b Applies only if there has been a prelimary diagnostic
evaluation. Language cross referencing any reports, etc.,
which indicate problem sources or solutions may be
substituted, or entire sentence deleted.

d

If the permit has expired but has been continued by
operation of law and the expired permit had 301(b){(1l) limits,
add sentence showing continuing applicability of final
permit limits.
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A. EFFLUENT LIMITATIONS AND MONITORING RPQUIREMCNTS ATTACHMENT B

During the period beginning and lasting through PERMIT LIMITS
the pemittee is authorized to discharga fram outfalls(s) serial rmumber(s)

Such dischargers shall be limited and monitored by the pemittce as specified below:

Effluent. Characteristic Discharge Limitations Monitoring Requirements
kg/day(1bs/day) Other Units (Specify) Measurement Sample
Monthly Avg Weekly Avg Munthly Avg Weekly Avg Frequency Type

Flowm3/Day (MGD) - - - - -

The pH shall not be less than standard units nor greater than standard units and shall be monitored
There shall be no discharge of floating solids or visble foan in other than trace amounts.

Samples taken in canpliance with the monitoring requirenents specified above shall be taken at the following
location(s):

XTS J93dey)
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Attachment
Diagnostic
Evaluation

Attachment
(Preliminary)

DIAGNOSTIC EVALUATION
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ATTACHMENT A
Cemposite Correction
Plan Instructions

COMPOSITE CORRECTION PLAN

I. INTRODUCTION

The Camposite Correction Plan (CCP) is designed to identify
and correct those areas in a POTW which are limiting the plant's
ability to camply with its NPDES permit effluent limitations.
The CCP is a two step process which should provide the most
econcuical method to improve POTW performance, The approach
consists of an evaluation.step and a plan development step.

The evaluation step is a thorough review and analysis of a
POTW's design capabilities and the assoclated administration,
operation and maintenance practices. It is conducted to provide
information upon which to make decisions regarding efforts to
improve performance.: The primary objective is to determine if
significant improvement in treatment can be achieved without
making major capital improvements. This objective is accomplished
by assessing the capabilities of key unit processes and by
identifying and prioritizing the factors which limit performance
and which can be corrected.

The plan development step uses the results of the evaluation
to develop step by step instructions to correct each deficiency
identified in the evaluation. The plan also must include a
detailed scheduled for implementation and an associated itemized
cost estimate.
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1. QUALIFICATIONS OF PREPARER

The below mentioned evaluation and plan may be prepared by staff
from the municipality if qualified personnel are available. Such
staff qualifications shall include training and experience in
evaluating the design, construction, operation, maintenance and
management of sewage treatment plants. If no such staff are
available, the preparer shall be an engineering consultant with
the above stated gqualifications. In any case, the plan must be
either prepared or reviewed by a professional engineer licensed
for this type of analysis in the State where the plant is located.

2. IN-DEPTH DIAGNOSTIC EVALUATION

The Camposite Correction Plan shall be prepared using the results
of an in-depth diagnostic evaluation of the plant's ability to
meet its permit effluent limits. This evaluation shall at a
minimum include: .
a. A review of the plans and specifications as currently
constructed. (Also a review of the results of EPA's or
State's preliminary evaluation of the facility, if
appropriate)

b. A review of'all aspects of the current operations and
maintenance practices at the plant.

€. A review of all influent loading data in both quality
and quantity including where appropriate a review of all
industrial contributors to the plant and their pretreatment
requirements.

d. A review of all sludge handling practices at the plant.

e. A review of the staffing, training, management, budgéi,
and financial accounting at the plant, including and evaluation
of the user charge system currently in effect.

£. A review of all recent sampling, preservation and
laboratory analysis and associated records used for determining
in-plant process controls and compliance with the permait
effluent limitations.

g. A review of other significant factors affecting compliance
which are u‘:ique to the plant.
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3. CONTENT OF COMPOSITE CORRECTION PLAN

The Composite Correction Plan grepared usin% the above evaluation
shall address all factors which are currently limiting or which
could limit plant operating efficiency and the plant’'s ability to
meet its permit eff{uent limitations. The plan shall include the
following information:

a. A list of all factors which are limiting the plant's
treatment capability.

b. An estimate of the effluent quality which the treatment
plant is theoretically capable of achieving if all plant
operations are optimized.

c. Specific, proposed actions to torrect each limitimg
factors, including where appropriate specific changes to
operating, maintenance, staffing, user charge system, sludge
handling, pretreatment or budgeting practices or any other
change which will optimize plant performance. Such proposed
actions shall include capital improvements to the existing
physical plant where appropriate.

d. A proposed'schedule and cost estimate for implementing
each change, including the date for full permit compliance.
This schedule shall include specific dates by which each
change will be initiated and completed.

e. A certificate showing the method of financing any capital
improvements or any other portions of the activities listed
in paragraph c which will not be furnished from current
receipts.
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Attachment
(Form of
Certification)

Form of Certification

A. PFPor use at all plants but most appropriate at large plants
(where signatory has ultimate responsibility but lacks
direct control or specific knowledge of details):

I certify under penalty of law that this document
and all attachments were prepared under my
direction or supervision in accordance with a
system designed to assure that qualified personnel
properly gather and evaluate the information
submitted. Based on my inquiry of the person or
persons who manage the system, or those persons
directly responsible for gathering the information,
tne information submitted is, to the best of my
knowledge and belief, true, accurate, and conplete.
I am aware that there are significant penalties
for submitting false information, including the
possiblility of fine and imprisomment for knowing
violations.

(40 CFR 122.22(d); 48 FR 39619, Sept. 1, 1983)

B. Alternate form. Appropriate for use at smaller plants (where
signatory has direct control over and specific knowledge of
details):

I declare (or certify, verify, or state) under
penalty of perjury that the foregoing is true and
correct. Executed on (date).

(28 U.s.C. 1746)
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Model Notice of Deficiency

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
Region

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

John Doe

Plant Manager

Smith Industries, Inc.
36 Sunshine Drive
Clark, VA 24077

RE: Notice of Deficiency
EPA Identification No.
Smith Industries, Inc.

Dear Mr. :

The Environmental Protection Agency (EPA) has conducted an initial
review of your permit application submitted on December 22, 1982, for
an NPDES permit at the facility referenced above. This phase of our
review was conducted to determine whether information submitted in
your application was complete in accordance with the requirements of
40 C.F.R. Part 122. Upon determining that the application is
complete, EPA will conduct a thorough technical review.

After reviewing the submitted material, we have determined that the
application is deficient and have specified additional information
needed to make it complete. A copy of our comments is enclosed. It
is our intent that these comments assist you in the preparation of a
complete NPDES application.

If you have any questions regarding the review of your application or
if you desire a meeting with EPA, please contact of my staff
at the above address or at (telephone #). All correspondence should
reference the EPA Identification Number.

Sincerely,

Jane Jones, Director
Water Management Division

Enclosure

Exhibit 6-7
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Administrative Enforcement Actions:
Civil Penalty Provisions

As of this writing, the Clean Water Act does not provide for the assessment
of administrative civil penalties, except for penalties under Section
311(3j)(2) for failure to have, update, or implement an individual oil or
hazardous substance contingency plan. The President's authority to assess
these penalties has been delegated to the EPA Administrator.
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Judicial Enforcement: Civil Actions
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1 Introduction

In addition to administrative enforcement responses, the Administrator may
initiate civil judicial actions under the Clean Water Act's enforcement
provisions. Such civil judicial actions may be used to compel compliance
with the CWA's statutory and regulatory requirements as well as to seek
civil judicial penalties. 1If one or more of the following factors are

present, a civil judicial action is generally preferable to issuing an
administrative order:

e A person has failed to comply with an administrative order;

e EPA must immediately stop or require continuance of a person's
conduct (e.g., continue treatment of a discharge) to prevent

irreparable injury, loss, or damage to the waters of the United
States;

e EPA must compel long-term compliance;

® A judicial action will deter others from violating the requirements
of the Act; or

e Violators have gained substantial economic benefit from acts of
noncompliance because administrative penalties are not available
under Section 309 of the CWA.

Statutory Authority

Section 309(b) of the CWA authorizes the Administrator to commence a civil
action for appropriate relief, including a permanent or temporary injunc-
tion, for any violation for which he or she is authorized to issue an
administrative compliance order under Section 309(a). Section 309(a)(3)
authorizes compliance orders for violations of Sections 301, 302, 307, 308,
318, or 405 or for violations of conditions or limitations in a Section 402
or Section 404 permit implementing these sections. Before bringing a judi-
cial enforcement action, EPA may notify the violator and the applicable
state and may give the state 30 days to bring its own enforcement action.
As a matter of Agency policy, EPA provides prior notification to states and
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consults with them before taking action. (See "Implementing the State/
Federal Partnership in Enforcement: State/Federal Enforcement
'Agreements,'” issued June 26, 1984.)

Section 309(d) provides that violations of these sections, of an adminis-
trative order, or of permit conditions implementing these sections give
rise to liability for civil penalties of up to $10,000 for each day of each
violation. EPA may commence both administrative and judicial enforcement
for the same violations.

The federal district court in which the defendant is located, resides, or.
is doing business has jurisdiction to restrain such violations. The gov-
ernment must give notice of any federal enforcement action to the affected
state. Section 309(b) establishes the venue of Section 309 actions as "the
district court of the United State in which the defendant is located or
resides or is doing business."*

Typical CWA judicial enforcement cases involve discharges without an NPDES
permit or a Section 404 permit or violations of NPDES permit effluent
limitations. EPA may also address violations of pretreatment standards,
prohibitions, or requirements through these authorities. When EPA files
suit against a publicly owned treatment works (POTW) or other municipally

owned or operated facilities, it also must join the state under Section
309(e).

Section 309(f), added in the 1977 Amendments to the CWA, authorizes a sep-
arate civil action for violation of pretreatment requirements. If the
owner or operator of a treatment works (generally a POTW) does not commence
appropriate enforcement action within 30 days of the Administrator's noti-
fication of a pretreatment violation by a source discharging into the POTW,
the Administrator may commence a civil action for appropriate relief,
including but not limited to a permanent or temporary injunction against
the POTW owner or operator and the industrial user.

Section 402(h) provides for injunctive relief where a POTW permit condition
is violated by authorizing EPA or an approved state to commence an enforce-
ment action to restrict or prohibit the introduction of any pollutant into
such treatment works by a source not using such treatment works prior to
the finding that such condition was violated.

Section 311(b)(3) prohibits the discharge of oil or hazardous substances in
"harmful quantities” (see 40 C.F.R. §§110.3, 116.4, and 117.3) and author-
izes EPA to bring a civil action in district court for such hazardous
substance discharges and to obtain up to $50,000 in penalties. (The Coast
Guard has authority to assess an administrative civil penalty of not more
than $5,000 for oil discharges.) Where such discharge resulted from
willful negligence or willful misconduct, liability may increase up to
$250,000. This larger penalty is available only for hazardous waste dis=-
charges. Civil penalties may not be assessed under both Section 311 and

* The same standard is adopted by Section 311(b)(6)(B) for Section 311
cases.
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Section 309. (Note that discharges under Section 311 exclude those dis-
charges permitted under Section 402 or identified in an NPDES permit
application and "caused by events occurring within the scope of relevant
operating or treatment systems.")

Section 311(c) authorizes the United States to remove and recover the oil
or hazardous substances and to recover the costs of removal under Section
311(b)(6)(D), up to the limits established in Section 311(f).

Section 504 provides for injunctive relief if a water pollution source or
combination of sources presents an imminent and substantial endangerment to
the health or welfare (l;g., livelihood) of persons. The venue of Section
504 actions is "the appropriate district court.” Relief is legally avail-
able under this section independent of whether a source is complying with
permit requirements. Where a cause of action under Section 504 is taken,

it often accompanies an enforcement action under Section 309(b). Civil
penalties are not available under Section 504.
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2 Elements of a Violation: Civil

Evidence in Support of Civil Actions

Evidence that can be presented to a court in accordance with the Federal
Rules of Evidence 1s necessary to support each element of a civil cause of
action. Therefore, before a civil action is filed, each element of the
offense should be reviewed to ensure that there is competent evidence to
support each element of the violation. Note that certain matters may not
be easily established at trial as may first appear (e.g., the existence of
a partnership and the number of days in violation).

The following is a list of general evidentiary showings that should be met
to prove the most common civil actions arising under the CWA.

General Requirements for Civil Actions Brought Under Section 309

Violations of Section 301(a). The elements of proof in a Section 301 case
(basically for a discharge not authorized by a permit or for permit
violations) are the following:

e The defendant is a person within the meaning of the CWA [see
Section 502(5)];

e The defendant discharged pollutants within the meaning of the CWA
[see Sections 502(12) and 502(6)] for each day alleged; and

e Such actions were not in compliance with Sections 301, 302, 306,
307, 318, 402, or 404 of the CWA, or a permit condition
implementing these sectious.

Note that under Section 402(k), compliance with a validly issued NPDES
permit generally constitutes compliance, for purposes of Section 309, with
Sections 301, 302, 306, and 403. (This does not include, however, Section
307 toxics standards, a Section 311 spill, or Section 504 imminent and
substantial endangerment. The permit—as-a-shield rule is discussed in more
detail in Chapter Eleven.)

CWA Compliance/Enforcement 8-5 Guidance Manual 1985



Chapter Eight Elements of a Violation: Civil

The most common violations occur under Sections 301 and 402 (i.e., either
discharging without an NPDES permit or violating the limitations or condi-
tions of an NPDES permit). For violations of Section 30l concerning unper-
mitted discharges, the government need only prove that the defendant has
not been authorized to discharge pollutants but has done so. For viola-
tions of Section 301 concerning permit violations, however, the government
must plead the terms of the permit being violated and demonstrate the
defendant's noncompliance with those terms. Because the CWA is a strict
liability statute, neither a showing of intent [United States v. Earth
Sciences, 599 F. 2d 368, 374 (10th Cir. 1979)) nor a showing of environmen-
tal harm [Crown Simpson Pulp Co. v. Costle, 642 F. 2d 323, 328 (9th Cir.),.
cert. denied, 454 U.S. 1053 (1981)] is required for liability to attach in
Section 309 civil actions.

Violations of Section 309 Orders. 1In actions that also address violations
of a Section 309(a) administrative order, EPA must demonstrate the exis-—
tence of a valid administrative order and the defendant's noncompliance
with the order. Note that Section 309 explicitly only authorizes civil
penalties (as opposed to injunctive relief) as relief available to address
administrative order violations. This does not preclude application for
injunctive relief to correct the underlying violations that were the basis
of the administrative order.

Violations of Section 307(d). 1In a Section 307(d) pretreatment case, EPA
must plead the applicable pretreatment regulations——either a categorical
standard or a requirement in the general pretreatment regulations, such as
a violation of the general prohibitions under 40 C.F.R. §403.5--as well as
the defendant's violations of those regulations. Note that pretreatment
reporting violations are violations of Section 308, and not Section
307(d). Since the majority of industrial users are subject to both elec-
troplating categorical standards (due April 27, 1984 for non-integrated
facilities and June 30, 1984 for integrated facilities) and metal finishing
categorical standards (due February 15, 1986), EPA should ensure that the
treatment for electroplating will be consistent with the treatment needed
to meet the metal finishing requirements by the metal finishing deadline.
(This will help avoid relitigation for violations of metal finishing
standards.)

In an enforcement case involving alleged violation of pretreatment catego-
rical standards, a defendant may argue that he or she is entitled to
removal credits pursuant to Section 307(b)(l) and 40 C.F.R. §403.7 (i.e., a
credit for the extent to which the POTW can treat the indirect discharge).
Unless the POTW has applied for and been granted removal credits, such an
argument is not a defense.

POTW Violations of Requirements for Local Pretreatment Program. If the
POTW is required to prepare a local pretreatment program for approval by
EPA or the state (if the state has an approved pretreatment program) and
implement that program, this requirement must be contained in the POTW's
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NPDES permit to place EPA in the strongest enforcement posture.* Sections
309(b) or 309(f) may provide a federal cause of action in limited circum-
stances even if the requirement is not in a permit, particularly if the
POTW has other permit violations or there are industrial user violations
exacerbated by the absence of a pretreatment program. Note that a POTW
with an approved local program is expected to take an active enforcement
role.

In some cases, a POTW may have both NPDES permit and pretreatment viola-
tions. In general, EPA should enforce against all available violations in
a single action. However, in certain circumstances, EPA may wish to pursue
only the pretreatment violations, and preserve its right to enforce subse-
quently against the NPDES violations. To minimize any res judicata prob-
lems, the complaint should include only the facts necessary to support the
pretreatment violations.

The government may decide to proceed simultaneously against a POIW and an
indirect discharger violating general pretreatment prohibitions, categor—
ical standards, or properly adopted local limits.

Violations of Section 404. EPA may bring a Section 404 case if there has
been a discharge without an Army Corps of Engineers (Corps) or state—issued
permit or for the violation of a state~issued permit. Where a Corps permit
has been violated, the Corps has primary enforcement responsibility. In
these cases, the enforcing agency must prove the discharge occurred without
any authorizing dredged or fill material permit under the appropriate
regulatory definition. (The EPA definitions are provided at 40 C.F.R.
§233.3.) Note that under Section 404(p), compliance with a valid dredged

or fill permit generally constitutes compliance with Sections 301, 307, and
403 of the CWA.

General Requirements for Civil Actions Under Section 311

In a Section 311 discharge case, EPA must prove that the defendant dis-
charged a harmful quantity of oil or a reportable quantity of hazardous
substance into the waters of the United States, an adjoining shoreline, a
contiguous zone, or an open ocean if the resources of the United States are
affected, and that the discharge occurred within a 24-hour period.

Hazardous substances are defined at 40 C.F.R. §116.4 and reportable quanti-
ties are defined at 40 C.F.R. §117.3. The courts have held that due care

provides no defense to liability (See e.g., United States v. Coastal States
Crude Gathering Co., 643 F. 2d 125 (5th Cir. 1981).

* The cause of action here is for violation of a permit condition imposed
under Section 402(b)(8) for the purpose of implementing Section 307.
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3 Procedures for Filing Actions

The Assistant Administrator for OECM (or the Assistant Administrator's

" delegatee), refers requests for CWA civil judicial actions to the Depart-
ment of Justice (DOJ), unless direct referral from the Regional Office is
permitted.* 1In most instances, the designated lead Agency regional attor-
ney prepares a referral package with technical support from the Regional
water program office.** The Regional Administrator signs the referral
package and forwards it to OECM (with a copy to the appropriate
Headquarters program office).

Preparation of the Referral Package

The referral package should contain a referral memorandum and a civil liti-
gation report.

Referral Memorandum

A referral memorandum identifies the primary elements of the proposed liti-
gation. Specifically, the memorandum should include the following items:

e Identification of the potential defendants;

e Brief factual summary of the case;

The Regional Office also has independent authority to refer requests
for emergency temporary restraining orders under the Act to the Depart-
ment of Justice and the appropriate United States Attorneys Office.
When exercising this authority, however, the Regional Administrator
must notify the Assistant Administrator for OECM (or the Assistant
Administrator's designee).

** Headquarters program and Enforcement Counsel staff may participate more
actively in the case development process if precedential or nationally
significant issues are involved. See "EPA Policy on Nationally Managed

or Coordinated Enforcement Actions,” January 4, 1985.
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o Identification of the major issues (including potential problems
that may exist with the case);

e Status of past Agency enforcement efforts; and

¢ Names of regional legal and technical staff and the DOJ attorney
who are involved in the case, including the lead attorney.

Civil Litigation Report

In addition to the referral memorandum, the referral package must contain a
civil litigation report (signed by the designated lead EPA attorney) and
supporting documents. (See Exhibit 8-1 for a complete outline and guide to
preparing the report.) The report must include the following items:

e A draft complaint;

e Sections of the CWA and regulations that have been violated;

e A description of the evidence sufficient to prove each element of

the violation, including a copy of documentary evidence and a

summary of expected expert testimony;

e A description of attempts to resolve the violation, including a
description of any administrative action taken to date;

¢ Any past, anticipated, or pending state or federal actions (admin-
istrative or judicial) against the violator;

e Evaluation of potential defenses and how the government would
refute them;

e List of equities that may weigh against granting the relief;
o Evaluation of any issues of national or precedential significance;

e Description of environmental harm or other factors that justify
prosecution;

e Description of the pollution control remedy to be sought; and

e Discussion of an acceptablé civil penalty settlement figure and
potential for settlement.

In 'addition, it may be appropriate to include an enforceable draft consent
decree that:

e Provides for compliance as expeditiously as practicable;

e Is in accordance with requirements of applicable statutes, regula-
tions, and policies;
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e Contains adequate reporting and testing provisions;

e Includes an appropriate termination date or specifies some other
process for concluding the court's jurisdictionm;

e Includes an appropriate penalty in accordance with the applicable
penalty policy; and

e Otherwise comports with "Guidance for Drafting Judicial Consent
Decrees” (see General Enforcement Policy Compendium, GM-17) and
"Guidelines for Enforcing Federal District Court Orders in
Environmental Cases” (see General Enforcement Policy Compendium,
GM-27). (For municipal cases, see also "Municipal Enforcement
Guidance,” October 25, 1984.)

Civil Penalty Amount. The litigation report should state the maximum pos-
sible civil penalty, which is calculated on the basis of the number of
violations, multiplied by the number of days of violation, multiplied by
$10,000. The report should also contain the "initial penalty target
figure.” As provided in the EPA "Civil Penalty Policy,” July 8, 1980,
(contained in the Water Compliance/Enforcement Policy Compendium), and the
"Guidance for Calculating the Economic Benefit of Noncompliance for a Civil
Penalty Assessment,” November 5, 1984, contained in the General Enforcement
Policy Compendium, GM=-33, this figure includes the economic benefit factor
(1.e., benefit gained from delayed compliance) plus the adjusted gravity
factor. This figure represents the Agency's first settlement goal. The
gravity figure may be adjusted during negotiations as more information
becomes available. However, the economic benefit figure should not be
adjusted downward unless EPA obtains more accurate, verifiable information
that would justify recalculation of economic benefit. Because the minimum
acceptable figure is usually lower than the maximum statutory amount, EPA
and DOJ negotiators must guard this minimum sum in the strictest confidence
so that the potential for maximum penalties serves as an impetus for the
violator to settle.

EPA issued a new Civil Penalty Policy on February 16, 1984 (contained in
the General Enforcement Policy Compendium, GM-21). EPA is developing a
CWA-specific penalty policy to implement the new policy.

Enforceable Consent Decree. The report may include a draft consent decree
designed to secure compliance as expeditiously as practicable. If the dis-
charger has agreed to a settlement, the decree should accompany the re-
port. ([Note that any offer of settlement to a potential defendant should
be discussed with OECM staff before being released. See "Headquarters
Review and Tracking of Civil Referrals™ (March 8, 1984) and "Implementation
of Direct Referrals for Civil Cases Beginning December 1, 1983," (November
28, 1983) contained in General Enforcement Policy Compendium, GM~26 and 18,
respectively.] If the source has not agreed to settle, the draft decree
should contain schedules and other agreements most favorable to the Agency
because the draft decree will represent the starting point for negotia-
tions.
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The contents of a consent decree ultimately depend upon the underlying vio-
lation and the circumstances under which the violation will be remedied.
Section 4 of this chapter discusses the terms of a settlement agreement in
greater detafil. In addition, General Enforcement Policy Compendium

documents GM-17 and GM-27 should be reviewed when preparing consent
decrees.

Headquarters and Department of Justice Review

Once the referral package is received by Headquarters, Enforcement Counsel
attorneys will conduct a limited final legal review to ensure completeness,
accuracy, and consistency with applicable Agency enforcement policies. The
Headquarters water program office provides a technical and program policy
review of litigation reports. Headquarters will transmit the case to DOJ.

OECM will notify the Regional Administrator upon the transmittal of the
civil referral.

Following the referral of a case, the lead EPA attorney will be responsible
for coordinating responses to all requests for supplemental information by
DOJ or the U.S. Attorney's office. The lead Agency attorney also will be
responsible for keeping program officials, the Office of Public Affairs,
and other previously involved Agency attorneys apprised of case
developments. After EPA refers the case to DOJ, DOJ prepares the necessary
court papers and gathers information needed to support a court action
(sometimes in conjunction with the local Assistant U.S. Attorney) and then
sends the case to the U.S. Attorney for filing.

Direct Referrals

On September 29, 1983, EPA and DOJ agreed to permit Regional Offices to
refer certain cases directly to DOJ without Headquarters concurrence. In
those cases the Regions should send referral packages to the Assistant
Attorney General, Lands and Natural Resources Division, Department of
Justice, P.0. Box 23495, Washington, D.C. 20026. The Regions may directly
refer the following cases under the CWA:

o Cases involving discharges without a permit by industrial
dischargers;

e All cases against minor industrial dischargers;

o Cases involving only fallure to monitor or report by industrial
dischargers;

® Referrals to collect stipulated penalties from industrial dis-—
chargers under congent decrees; and

e Referrals to collect administrative penalties under Section 311(j)
of the CWA.
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See "Implementation of Direct Referrals for Civil Cases,” November 28,
1983, contained in the General Enforcement Policy Compendium, GM-18.

Regional Offices should send copies of direct referrals simultaneously to
OECM and the Headquarters program office. If elements of a referral
include national or precedentially significant issues, or otherwise do not
fall within these guidelines, the Regional Office must refer the case to
EPA Headquarters.

Enforcement Docket System

Regional and Headquarters staff enforcement attorneys must enter and track
all civil judicial cases in the EPA Enforcement Docket System. Guidance on
docket procedures is contained in the March 8, 1984, memorandum entitled
"Headquarters Review and Tracking of Civil Referrals,” which is contained
in the General Enforcement Policy Compendium, GM-26.

Guidance Documents on Case Development Procedures

Agency employees who are involved in the investigation and referral to DOJ
of CWA civil judicial actions should familiarize themselves with the Agency
documents listed below. These documents are contained in the General
Enforcement Policy Compendium:

e Memorandum of Understanding Between the Department of Justice and
the Environmental Protection Agency (June 15, 1977) GM-3;

® Quantico Guidelines for Enforcement Litigation (April 8, 1982)
GM-8;

& General Operating Procedures for EPA's Civil Enforcement Program
(July 6, 1982) GM-12;

e Working Principles Underlying EPA's National Compliance/Enforcement
Programs (November 22, 1983) GM-24;

e Case Referrals for Civil Litigation (September 7, 1982) GM-13; and

e Headquarters Review and Tracking of Civil Referrals (March 8,
1984) GM-26.

Interrelationship of Referral Process, Litigation, and Negotiations

Concurrently with the preparation of the civil litigation report, the
referral process, and the pendency of litigation, the government may con-
duct negotiations with the violator aimed at settling the case. The vast
majority of CWA cases are settled by negotiation. However, litigation
reports must be prepared and negotiations must be conducted on the
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assumption that the case will eventually go to trial and will require proof
of each element of violation, as well as support for the civil penalty and
injunctive relief sought.

Before beginning settlement negotiations, the federal government's litiga-
tion team must agree upon what constitutes an acceptable settlement. The
team must know what pollution-control remedies are required, the schedule
for compliance, the penalty figure, and any other facility-specific
requirements either necessary or desirable to abate the pollution and to
monitor compliance.

Filing the Complaint

The civil action commences with the filing of a complaint (Federal Rules of
Civil Procedure, Rule 3). The complaint may be filed in the U.S. district
court in which the violation occurred or in which the defendant resides or
does business.

Complaints are governed by the General Rules of Pleading established by
Rule 8 of the Federal Rules of Civil Procedure. Complaints must state a
cause of action (i.e., the complaint must allege facts that constitute a
violation of the CWA).

Complaints are filed on behalf of the United States of America. Conse-
quently, the complaint should be styled as "United States v. Polluter”
rather than “"Environmental Protection Agency v. Polluter” or "(Name of EPA
Administrator) v. Polluter.” In filing a complaint, EPA should consider
joining corporate officials or city officials, in addition to the corpora-
tions and cities themselves. EPA should also consider joining the parent
corporation of a defendant subsidiary.

The complaints must also state the grounds upon which the court's jurisdic-
tion lies. Usually, the government asserts federal court jurisdiction
under Section 309 of the CWA, 28 U.S.C. §1331 (the "“federal question”
jurisdiction when the amount in controversy exceeds $10,000), 28 U.S.C.
§1345 (the United States as a plaintiff), and 28 U.S.C. §1355 (when the
government seeks a civil penalty).

Complaints must also contain a demand for relief. CWA complaints generally
request both injunctive relief and the imposition of civil penalties. Once
the government files a complaint, the source is potentially liable for pay-
ment of penalties and must report the potential liability to shareholders
and the Securities and Exchange Commission in its "10-K" form. This
requirement does not apply to closely held corporations, which are often a
major problem. Shareholder pressure may help force the company's officers
to settle sooner. A filed complaint can ilmprove the quality and timing of

a settlement because the source is faced with a trial and potentially large
penalties.
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Exhibits 8-2 and 8-3 contain sample complaints used in industrial and muni-
cipal enforcement cases, respectively.

In addition, on October 17, 1984, EPA issued "Model Pretreatment Complaints
and Consent Decrees.” The model complaints address the following pretreat-
ment violations:

e Failure of an industrial user to submit a baseline monitoring
report (BMR) -- industrial user as defendant;

e Failure of a POTW to submit a pretreatment program — POTW and
state as defendants;

e Failure of an industrial user to meet categorical standards —
industrial user as defendant; and

e Failure of an industrial user to meet categorical standards --
industrial user, POTW, and state as defendants.*

Exhibit 8-4 contains a sample pretreatment complaint alleging violations of
categorical pretreatment standards and national prohibited discharge

standards, and alleging failure to submit a BMR and other pretreatment
reports.

Injunctive Relief

EPA generally seeks injunctive relief to obtain compliance with permit
limitations or conditions or other CWA requirements. Injunctions are an
equitable form of relief within the discretion of the court. [See United
States v. Romero-Barcelo, 456 U.S. 305 (1982).]

In seeking injunctive relief in NPDES permit violation cases, EPA generally
requests a compliance schedule for meeting the required pollution control
and final compliance dates. This will include interim effluent limitations
that will ensure the greatest amount of pollution control reasonably
achievable. In addition to specifically requiring compliance with effluent
limitations, EPA may also require certain actions and practices including
sampling, monitoring, and reporting requirements. Should the discharger
fail to comply, the court order, if entered on consent, should include
stipulated penalties.

* The reader may obtain the sample complaints in the October 17, 1984
memorandum from the Qffice of Enforcement and Comwpliance Monitoring,
Associate Enforcement Counsel for Water Enforcement, LE-134W,
Washington, D.C. 20460.
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The government must prove that there was a violation of the CWA and that
there is no adequate remedy at law (e.g., civil penalties are not adequate
to "right the wrong” because they will not mitigate the environmental harm
caused by the defendant's violation). The remedy should correct the viola-
tions without being unnecessarily burdensome to the defendant. However,
the government need not necessarily prove irreparable injury. [§gg, e.8.,
Bowles v. Huff, 146 F. 2d 428 (9th Cir. 1944),]

In the case of municipal defendants, it is usually advisable to determine
the financial capability of the defendant to finance the injunctive
relief. While financial inability of a defendant does not, by itself,
constitute a reason not to take enforcement action, it is proper for the
government to consider financial ability or inability in determining its
priorities in demanding relief. 1In some cases a defendant's financial or
other inability to comply may require that the defendant cease operations
[U.S. Steel v. Train, 556 F. 2d 822, 838 (7th Cir. 1977]. Where the
defendant is a POTW, such a result would always be counterproductive in
terms of pollution control. More appropriate remedies may include the
following:

e An order to develop a financial plan for achieving compliance as
expeditiously as possible;

® An order compelling maximum use of existing facilities until final
compliance can be achieved;

e An order containing an extended compliance schedule that takes into
account the municipality's financial situation;

® An order requiring initiation and prosecution of a legal actiom to
recover from other responsible parties, such as the architect/
engineer, contractor, or manufacturer (perhaps with EPA technical
and legal assistance under Section 203(a) of the CWA); and

e An order prohibiting the POTW from accepting new contributors until

it is able to treat the additional wastes adequately [See Section
402(h)].

Note that the "National Municipal Policy,"” January 23, 1984 (contained in
Water Compliance/Enforcement Policy Compendium) expects compliance with
secondary treatment by no later than July 1, 1988, For further guidance,

see this policy as well as "Municipal Enforcement Guidance,” October 25,
1984,

When injunctive relief may result in prohibiting a discharger from
operating, EPA must show that the discharger either seriously or imminently
threatens public health or causes substantial and unavoidable nonhealth
injuries [Harrison v. Indiana Auto Shredders Co., 529 F. 2d 1107 (7th Cir.
1975; Clean Air Act case)].
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An injunction operates in personam (meaning "against the particular
person”), so that the district court in which the motion is filed must have
in personam jurisdiction over the party against whom the injunction is
sought. Usually this means that the person or corporation who is the
defendant must live or have a place of business within the state. Further,
service of process, or the delivery of written notice, is subject to the
territorial limits of the state in which the district court is located
unless otherwise provided for in a statute. [See also, Federal Rules of
Civil Procedure, Rule 4(f).]

Temporary Restraining Order

A temporary restraining order (TRO) is an order of a court that prohibits
or limits specified acts of a defendant. The TRO operates for no more than
ten days, unless extended for good cause for another ten-day period, or a
longer period if the party against whom the order is directed consents to
the longer period. [See Federal Rules of Civil Procedure, Rule 65(b).]

To obtain a TRO, EPA must prove from specific facts shown by affidavit or
by the verified complaint that immediate and irreparable injury, loss, or
damage will result before the adverse party (the discharger) can be heard
in opposition. The ex parte nature of TROs distinguishes them from other
court orders. EPA must certify in writing the efforts, if any, the Agency
made to give notice of the hearing to the adverse party.

A draft TRO should accompany the motion. When a court grants a TRO, the
court must set a date for a hearing on a preliminary injunction at the
earliest possible time. The discharger may seek to dissolve the TRO by
giving EPA two days' notice and persuading the court at the hearing either
that the underlying alleged violation is not occurring or that immediate
and irreparable injury, loss, or damage will not result.

Preliminary Injunction

A preliminary injunction preserves the status quo pending final determina-
tion of the action after notice and a full hearing on the merits. The
injunction may not be issued without notice to the discharger. In addi-
tion, the preliminary injunction can last longer than ten days and is
effective for the time during which the court decides (pendente-lite) to
issue a permanent injunction.

The applicant has the burden of establishing the right to injunctive
relief. To do so, EPA will rely on affidavits and oral testimony, when
available and if necessary, to substantiate the Agency's contentions.

The court may order the advancement and consolidation of the trial on the
merits with the hearing on the application for preliminary injunction.
Therefore, the government attorney should be prepared to go forward with
the prosecution of the case when seeking a preliminary injunction. Exhibit
8-5 contains a sample motion for preliminary injunction.
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Permanent Injunction

A permanent injunction is generally unlimited in duration. It is generally
granted after a full trial on the merits or on consent. Consequently, the
judgment granting a permanent injunction constitutes final disposition of
the suit, although the judgment may be appealed to a circuit court.

Mere passage of time will not dissolve a permanent injunction, unless the
judgment so provides. However, the court may terminate or modify the
prospective features of a final injunctive decree when warranted by changed
conditions.

Discovery

Discovery is the process by which information--documentary, testimonial,
and physical-—in the possession of one party to a civil action is secured
by another party.* Discovery serves as a device to (1) narrow and clarify
the basic issues between the parties, and (2) ascertain the facts, or
information as to the existence or whereabouts of facts, relative to those
issues.

Discovery prepares the parties for trial by apprising each party as fully
as possible of the proof in the possession of the other party. In almost
all cases, 1t is advantageous to institute discovery as soon as possible,
which can generally be simultaneously with the commencement of the action.

Filing discovery requests may be necessary to develop the government's
case. While violations of effluent limitations can be supported with dis-
charge monitoring reports, the significance of these violations may some~
times be established only through discovery, such as through the deposition
of the plant manager.

The several different discovery methods are listed in Rule 26 of the Fed-
eral Rules of Civil Procedure. This chapter provides several sample plead-
ings used in discovery in Clean Water Act enforcement cases. Exhibit 8-6
contains a sample request for admissions. Exhibit 8-7 contains a sample
notice of deposition upon oral examination. Exhibit 8-8 contains sanple
written interrogatories. Exhibit 8-9 contains a sample.request for produc-
tion of documents.

* This discussion on discovery is based on the American Law Institute -
American Bar Association Environmental Litigation course materials.
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Issues That Are Not Reviewable at Trial

Section 509(b)(2) provides:

Action of the Administrator with respect to which review
could have been obtained [under Section 509(b)(1)] shall
not be subject to judicial review in any c¢ivil or crimi-
nal proceeding for enforcement.

This provision severely limits the number and type of defenses that a
defendant can raise in an enforcement proceeding. Generally, Section
509(b)(1) provides for review of rules or orders promulgated pursuant to
Sections 301, 302, 306, 307, and 402 (including actions issuing or denying
permits) or any other final Agency action of the Administrator, within 90
days of publication of the rule or order in the Federal Register. Juris-
diction lies in the U.S. Court of Appeals for the appropriate circuit for
applicable rules or orders, or in the D.C. Circuit. After the 90-day
period has expired, the defendant may not challenge the rule or order.

Thus, in an action to enforce the effluent guideline limitations estab-
lished by an industrial effluent guideline, for example, the discharger may
not challenge the rule as being inapplicable due to a defect in the rule-
making (such as the failure of the Agency to consider cost in establishing
the standard). In other words, although the discharger may defend against
the enforcement action on the grounds that the standard does not apply to
or may not be applied against the discharger, it may not challenge the
reasonableness of or adoption procedures of the standard itself. In
addition, the discharger may not so challenge the terms of a permit,

Motion for Summary Judgment

The United States may file a motion for partial summary judgment in a CWA
case on the question of liability for NPDES permit violations or unpermit-
ted discharges. Such a motion can be useful in encouraging the defendant
to reach a settlement with the government. Rule 56 permits any party to a
civil action to move for summary judgment upon a claim, counterclaim, or
cross—-claim where there is no genuine issue of material fact and the moving
party is entitled to prevail as a matter of law (see Charles Wright,
Federal Courts, 663-670). The motion may be based on the pleadings or it
may be supported by affidavits.

The government's motion papers in an NPDES permit violation case generally
include the relevant permit application, a copy of the issued NPDES permit
(indicating interim and final effluent limitations), copies of discharge
monitoring reports and other noncompliance reports, and affidavits of
Agency enforcement personnel (generally the technical compliance chief or
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site inspector). As discussed in Chapter Four, an unchallenged monitoring
report may be sufficient to establish liability for permit violationms.,
[See Student Public Interest Group of New Jersey, Inc. v. Fritzsche, Dodge
and Olcott, Inc., 579 F. Supp. 1528 (D. N.J. 1984) and Facet Enterprises,
Inc. v. Friends of the Earth, 22 E.R.C. 1143 (W.D. N.Y. 1984).]

The court does not try issues of fact on a motion for summary judgment, but
determines whether there are issues to be tried. The court generally gives
the party opposing the motion the benefit of all reasonable doubt in decid-
ing whether a genuine issue exists. Further, the court may deny summary
judgment if, in 1ts judgment, fairness dictates proceeding to trial.

Exhibit 8-10 contains a sample motion for summary judgment filed by the
government covering issues of liability for discharging without a permit
and failing to report discharges to the Agency.*

* In Exhibit 8-10, the government's motion goes beyond what is generally
required in such a motion, because it, in part, responds to issues
raised by defendant's own motion for summary judgment, including whether
discharges to "waters of the United States” are involved (see pages 13
through 22 of the memorandum in support of the motion for summary
judgment).
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4 Consent Decrees

Civil judicial actions are often settled prior to trial by consent of the
parties; such settlements normally take the form of negotiated consent
decrees,

Contents of the Consent Decree

The consent decree must ensure that EPA has met its goals for the litiga-
tion. A consent decree will explain the future rights and obligations of
the parties, will address reasonably foreseeable issues that may arise in
the decree's implementation, and will ensure the prompt and effective

enforcement of the decree by EPA, the Department of Justice, and the court
should the defendant not honor the agreement.

While consent decrees negotiated by the Agency differ because each decree
embodies a separate negotiating process and a different set of facts, there
are elements common to most settlements. The following is a brief outline
of the elements that should be considered when drafting a consent decree.*

Elements of the Consent Decree

I. Preliminary Statements. Preliminary statements establish a background
for the agreement. These statements relate the general intentions and pur-
poses of the parties regarding settlement, Although preliminary statements
do not set forth the specific, substantive liabilities and rights of the
parties, they are very useful should the substantive provisions of the
agreement need clarification. These statements may be presented as stipu-
lations and findings of fact by the court.

* For further discussion on consent decrees, consult the October 19,
1983, "Guidance for Drafting Judicial Consent Decrees,” and the April
18, 1984, "Guidelines for Enforcing Federal District Court Orders,” both
contained in the General Enforcement Policy Compendium, GM-17 and 27,
respectively.
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Preliminary statements often include one or more paragraphs on:

e The dates that the complaint and amendments to the complaint were
filed;

e The statutory authority for the action;

e The parties to the agreement;

e The gravamen or alleged gravamen of the action. (To the extent
that the parties can agree, the decree should state facts concern-—
ing the case, including the conduct that violates the CWA or
conditions that endanger public health or the environment. If a
defendant will not agree to such facts, the facts should then be
characterized as allegations by the United States); and

e A statement of reasons why the parties believe the settlement is in
the public interest. (These may include the avoidance of prolonged
litigation or an expeditious and desirable environmental remedy.)

II. Jurisdiction. The agreement should always contain a stipulation that
the court has jurisdiction over both the subject matter and the parties,
and should cite the statutory basis for such jurisdiction.

III. Parties Subject to the Terms of the Consent Decree. The settlement
document should state that the parties and their successors, assigns, and
heirs (if a person) agree to be bound by the document. The agreement
should also state what terms are applicable to individual parties. For
example, a decree may have a separate paragraph referencing the paragraphs
applicable to each party or may identify each party's responsibilities in
separate paragraphs.

IV. Injunctive Relief. The heart of a consent decree is the means by
which compliance with statutory and regulatory requirements will be
achieved. The consent decree should require the defendant to report, cer-
tify, or otherwise document compliance with all injunctive measures
required under the decree. This places the burden of confirming compliance
on the defendant. The decree should include every CWA provision,
regulation, or permit condition with which the violator must comply, and
detail the action that will be taken to achieve and maintain compliance.

V. Reporting and Recordkeeping. To assist EPA in monitoring the perfor-
mance of the agreement's terms, it may be necessary to require periodic
reports. These reports may include sampling and monitoring requirements, a
monthly accomplishments report, and submission of logs or other documents
generated during the term of the decree.

VI. Access Agreements. EPA must have prompt, immediate access to the
facility at all reasonable times to ensure compliance with the terms of the
agreement. When a consent decree requires remedial work at a facility, EPA
should obtain an explicit right of access.
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VII. Schedule for Compliance. An agreement must provide a practical and
expeditious schedule for completion of its terms. In some instances, it
may not be practical to specify a date. In such a case, the decree should
provide for the fulfillment of specific requirements upon performance of a
condition precedent (e.g., entry of the decree).

VIII. Stipulated Penalties. Stipulated penalties are normally provided in
decrees to ensure compliance with its terms. Such penalties are advisable
when corrective action or work by defendants is likely to take a substan-
tial period of time. Penaltlies should be reasonable in terms of the viola-
tion they address but large enough to deter violations effectively.

IX. Penalties for Past Violations. Penalties for past violations are a
key part of a CWA settlement. The decree should specify how, by whom, and
to whom the penalty should be pald (generally to the United States
Attorneys Office, made out to "Treasurer, United States of America.”) 1If a
defendant will pay a penalty in installments, the decree should provide a
clear schedule of payment. Delinquent payments should accelerate payment
of the entire penalty sum. The penalty amount should be consistent with
applicable penalty policies.

X. Oversight of Completed Work. For the orderly management of a consent
decree, it is often necessary for EPA to oversee the completed compliance
schedule activities.

XI. Force Majeure. A force majeure clause, if included, should be
narrowly and explicitly drawn. Note that economic hardship should not be
included as a force majeure event,.

XII. Compliance with Other Laws. A consent decree should state that a
defendant is required to comply with other federal, state, or local laws,
regulations, or permit requirements not addressed by the consent decree.
The decree should not be used as an excuse for violation of other legal
obligations, or as an inference that the decree settles potential govern-
ment claims with respect to those obligations.

XITI. Extent of the Release Given Under the Decree. Any release from
liability must be explicit and limited to the controversy involved in the
case, No criminal liability may be released in a civil settlement. Also,
the agreement should state that any nonsettling parties are not released by
the agreement.

XIV. Good Faith Negotiation Clauses. This paragraph has proved desirable
in multi-party cases where the Agency has not settled with all parties.

The paragraph commonly declares that all parties negotiated and entered the
decree in good faith, and that they believe the settlement is fair and
equitable. This language may be considered self-serving by any nonsettling
parties. However, it may be useful in defending collateral actions by non-
settling parties.
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XV. Termination and Effective Dates Clauses. Each agreement should
establish specific dates by which action under its terms is required and
when the defendant's obligation ends, such as a specific term after the
defendant has demonstrated it has achieved and is maintaining compliance.

Exhibit 8-11 contains a sample consent decree for an industrial direct
discharger that has violated its NPDES permit limitations. Two items in
the sample decree need to be qualified. First, while the sample decree
provides for EPA to send a demand letter to the defendant for collection of
stipulated penalties, the preferred approach is to provide for automatic
payment of such penalties upon violation of a decree. This is discussed in
. Chapter Ten, "Enforcement of Consent Decrees.” Second, the decree should
provide for the jurisdiction of the court to additionally extend to

assessment of stipulated penalties that accrue during the term of the
decree.

Exhibit 8-12 contains a sample consent decree involving violations of an
NPDES permit by a municipal discharger. Exhibit 8-13 contains a sample
consent decree involving pretreatment violations by an industrial
contributor to a POTW.
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5 Citizen Suits (Reserved)
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6 Exhibits

This section contains the following exhibits:

Exhibit Sample Interrogatories

Exhibit Sample Request for Production of Documents
Exhibit 8-10: Sample Motion for Summary Judgment

Exhibit 8-11: Sample Industrial Consent Decree

Exhibit 8-12: Sample Municipal Consent Decree

Exhibit 8-13: Sample Pretreatment Consent Decree

Exhibit 8-1: Model Civil Litigation Report Qutline and Guide
Exhibit 8-2: Sample Complaint for Industrial Discharger
Exhibit 8-3: Sample Complaint for Municipal Discharger
Exhibit 8-4: Sample Pretreatment Complaint
Exhibit 8-5: Sample Motion for Preliminary Injunction
Exhibit 8-6: Sample Request for Admissions
Exhibit 8-7 Sample Notice of Deposition Upon Oral Examination
8-8
8

[}
(V=]
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Model Civil Litigation Report Qutline and Guide

Title Page

A. Identify the facility by name and location and indicate the parent
company if different from the facility name.

B. Identify who prepared the report (both legal and technical
personnel) indicating addresses and telephone numbers.

C. Show the date of completion/submission of the report.

Table of Contents (Standardized Example)

I. Information Identifying the Defendant(s) Page __
II. Synopsis of the Case Page
III. Statutory Authority Page
IV. Description of Defendant's Business and
Technical Description of the Pollution Source Page _
A. Facility Description Page __
B. Source of Pollution Page

C. Pollutants Involved; Environmental Harm
(Where Appropriate) Page

D. Available Control Technology and/or
Remedial Action Page
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V. Administrative and Enforcement History Page __
VI. Required Elements of Proof and Evidence Page
A. Elements of Proof Page _
B. Evidence of Violation Page
C. Evidence of Environmental Harm
(Where Appropriate) Page
D. Discovery Page
E. Evidence Favorable to Violator Page
F. Government Witnesses Page
G. Defense Witnesses Page
H. Resource Needs Page
VII. Relief Requested Page
A. Preliminary Injunction Page _
B. Standards To Be Met Page
C. Compliance Schedule Page
D. Stipulated Contempt Fines Page
E. Civil Penalties Page
F. Necessary Bonds Page
VIII. Anticipated Issues Page
A. Possible Defenses Page
B. Equitable Arguments Page
C. Pending Related Administrative or Court Action Page __
D. Other Issues Page
E. Discussion of Any Potential Practical
Problem With the Case Page
IX. Litigation Strategy Page
A. Need for Preliminary Injunction Page
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B. Potential for Summary Judgment Page
C. Settlement Potential Page
D. Other Potential Defendants Page
X. Index of Attachments Page
XI. Attachments Page
e Copies of correspondence
e Copies of relevant regulated submissions
e Copies of relevant policy memos, regulations, interpretations

Body of the Report

I. Information Identifying the Defendant(s)
A. Legal name of company
B. Address: Corporate headquarters
C. Name of facility (if different from "A")
D. Address of facility (if different from "B")
E. SIC code
F. State of incorporation
G. Registered agent for service
H. Legal counsel (name, address, telephone number)

I. Judicial district in which violator is located

II. Synopsis of the Case

This section should be a one- or two-page articulation of the
heart of the case. 1t should describe both the violation and the
proposed relief. It should not describe statutory authority or
intricate legal issues in detail.

This succinct statement of the case will provide the reader a
framework in which to fit the details developed and presented in
the body of the litigation report.
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The factual basis of the case should be touched upon. Purely
conclusory characterization of the case 1is not as useful as
showing the facts of a violation and requested relief. For
example, it 1s better to say a violator discharged or emitted X
quantity of Y pollutant for Z days, than to simply say that the
violator did not comply with the terms of a permit, State Imple-
mentation Plan (SIP), or statute.

The environmental seriousness of the violation, its ongoing
nature, and a violator's recalcitrance may be touched upon in
this section (but will also be developed later in paragraph
1v(c)).

III. Statutory Authority

A. Present the substantive requirements of the law and
applicable regulations. Reference all federal statutes by
U.S.C. cltation as well as by the section of the pertinent
Act. Summarize the enforcement authority, jurisdiction, and
venue. Specific elements of proof are to be addressed in
paragraph VI.

B. Lengthy dissertation on the law is unnecessary. However, in
the instance of State Implementation Plans under the Clean
Air Act, or Water Quality Standards under the Clean Water Act,
or involvement of any other state law or regulation, a more
extensive explanation of the law or regulation may be
necessary. Pertinent excerpts from any applicable state
laws or regulations should be identified and attached to the
litigation report.

C. Any prior interpretation of pertinent state laws or
regulations that are germane to the case should be
referenced when identifying the law violated. If a state's
interpretation of the law has been different from ours, the
issue should be discussed with the state and fully explained
in this section of the litigation report. (This section may
then be referenced when discussing potential defenses, etc.,
in paragraph VIII.)

D. List any other possible theories of violation under federal,
state, or common law,

Iv. Description of the Defendant's Business and Technical Description
of the Pollution Source

A. Describe the violating corporation and the particular
division or facility in question. Any interesting corporate
interrelationships or subsidiaries should be noted.
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B.

C.

Discuss the business of the corporation and/or division,
providing details about the facility in question, what is
produced, and what causes the pollution. Emphasis should be
on the particular process that 1s causing the problem. Plant
and process should be thoroughly explained, including those
outfalls or emission points not subject to this enforcement
action., Diagrams should be referenced and attached to, or
included in, the litigation report. Photographs of the
source may be helpful.

Discuss the types of pollutants being discharged, and
potential health and environmental effects. Although the
seriousness of the violation 1is not technically a requirement
of proof in enforcement of certain statutes, it is sometimes
relevant to the assessment of penalties and equitable

relief. For this reason, it should be discussed in the report
although it will not be the sole determinant of whether a

case has prosécutorial merit. The Department of Justice has
suggested the following considerations in assessing the
seriousness of the violation:

o The discharge of toxics or mutagens or carcinogens 1is more
serious than the discharge of conventional pollutants;

o The discharge of large quantities of pollutants
is more important than the discharge of small quantities;

e Bioaccumulative wastes posing long-term threats are more
serious than biodegradable wastes;

® The discharge of pollutants in an area not attaining
primary ambient air quality standards is more important
than discharges in an area not meeting secondary
standards;

e The discharge of pollutants that directly and demonstrably
affect health or the environment is more than those that
have no direct or obvious effect;

e Ongoing present violations that the government seeks to
stop are more important than episodic violations which
have ceased; and

¢ A defendant with a history of violations is more worthy
of attention than a first offender.

If a case does not present obvious "serious” health effects
or environmental harm, but is compelling for some other
reason (e.g., deterrence of continued, blatant violations of
the law), this should be indicated.
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D. Discuss available methods of controlling the problem.
Specify technology(ies) that will achieve the imposed limits,
and indicate the time requirements for a schedule of
compliance that considers time necessary for design,
contracting, construction, and startup. (This is not
inconsistent with EPA policy of not prescribing specific
compliance technologies. This information may be necessary
in court to illustrate technical feasibility if requested by
the judge.)

Cost estimates should be included, to the extent known.
Indicate the reliability of the estimates. (Reference
paragraph VII(E) as appropriate.)

v. Chronological Administrative History and/or Earlier Enforcement
Actions (State and Federal)

A. Show all attempts to exact compliance or impose sanctions
administratively or judicially that have been considered or
taken. A full historical chronology should be presented.

B. Indicate whether necessary notice pursuant to the statutory
requirements has been given to the violator prior to
initiation of court action.

VI, Required Elements of Proof and Evidence

A. List the necessary elements of proof to establish the
violation under each statute involved.

B. Present a detailed, objective, factual analysis of all real,
documentary, and testimonial evidence corresponding to each
necessary element of proof in paragraph VI(A) above.

Indicate the location of all real evidence.

Reference each item of documentary evidence as an attachment,
except where it is too voluminous (in which case indicate its
present location).

Identify all witnesses by name (indicating whether lay or
expert), when indicating the import and substance of their
testimony. Complete addresses and phone numbers of witnesses
will be listed in paragraph VII(E) below.

C. Discovery. Where evidence may be made available by
discovery, indicate:

l. The type of evidence anticipated;
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2. The person or organization currently having the
evidence; and

3. The type of discovery to be used.

Assess the quality of the evidence. Be objective. Any facts
or circumstances that affect the strength of the Agency's
proof should be explicitly set forth, The newness or oldness
of evidence 1s relevant; the dependability of testing
techniques is important. Any assumptions, and the reasons
for them, should be spelled out.

D. If establishing environmental harm is important to the case,
set forth the evidence of harm (as done in paragraph VI(B)
for elements of substantive violation).

E. List all evidence favorable to the violator, including test
results that differ from EPA's. Any relevant fact that may
bear adversely on the government's contentions should be
highlighted. Defense witnesses, to the extent they can be
anticipated, should be listed in paragraph VI(G).

F. List all government witnesses alphabetically with business
address, and telephone number and home telephone number.
Qualifications of experts should be given.

All witnesses listed should have been consulted and
thoroughly interviewed. Paragraph VI(B) should set out in
succinct fashion the actual facts and opinions to be included
in the testimony.

G. List all defense witnesses anticipated, identifying their
employment, expertise, etc. The likely content of their
testimony should be set out in paragraph VI(E).

H. Indicate projected resource needs (e.g., experts, money,
etc.).

VII. Relief Requested

This paragraph should include a comprehensive "bottom—1line”
settlement position on all items of relief necessary, including
those set forth below. If there are policy questions or conflicts
associated with any requested relief, discuss them. This section
should be carefully detailed. It will be relied upon in
determining the acceptability of any settlement offers/proposed
consent decrees.

A. Preliminary injunction.

B. Standards to be met (interim and final).
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C. Compliance schedule for available technology with phasing,
duration, etc. (Reference paragraph IV(D), as appropriate.)

D. Stipulated contempt fines in conjunction with compliance
schedule.

E. Civil Penalties.

l. Economic savings realized by the violator should be
analyzed. The EPA Civil Penalty Evaluation form should
be completed, discussed, and attached. Calculations
should be included as attachments. This section should
include discussion of all elements developed under EPA's
civil penalty policy, including ability of the company
to pay and recalcitrance.

2. Comment on types of credits possible (or proposed by the
violator), as well as credits considered and/or allowed
for other similar violators (including municipal POTWs).

3. If economic savings is not a relevant measure of penalty
assessment, explain what basis should be used.

F. Necessary bonds.

Witnesses necessary to establish the relief requested should
be identified by name, address and telephone number, with a
brief summary of the subject of their testimony.

VIILI. Anticipated Issues
A. Possible defenses.

(Analyze only defenses that are likely to be presented;
fanciful theories can be ignored.)

l. OQutline legal issues. Attach legal memoranda on threshold
legal issues (e.g., Chapter 11 Reorganization) or col-
lateral legal action asserted as a bar to enforcement
litigation.

2. Outline factual issues.

B. Equitable arguments by the violator (e.g., EPA delay in
promulgating guidelines; installation of equipment that did
not work; in compliance at its other facilities; emission
standard to be revised; inability to finance; economic
constraints, etc.). Any past action, or inaction (not
necessarily judicial or administrative) by a state or any
EPA office that the company may use as an excuse, or cite
for reliance. (3;5., promises of less stringent limits;
agreement not to sue, etc.).
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C. Pendency of any action involving the violator or EPA on
related issues in any court or administrative forum.
(Reference paragraph V(A), as necessary.)

D. Other possible issues that might arise at trial.

E. Discuss any potential practical problems with the case.

IX. Litigation Strategy
A. Need for preliminary injunction.
B. Potential for summary judgment.
C. Settlement potential.

l. Past contacts by EPA, the Department of Justice or the
United States Attorney's Office.

2. Present negotiating posture and assessment of potential
for settlement. Include comparison of posture with
"bottomline" settlement position from paragraph VII.

D. Other potential defendants.

E. Other pending actions against violator.

X. Index of Attachments

XI. Attachments
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Sample Complaint for Industrial Discharger

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA, )
Plaintif€f, g
v. ) CIVIL ACTION NO.
SCM CORPORATION, ;
Defendant. ;
)
COMPLAINT

The United States of America: by the authority of the
Attorney General and at the request of and on behalf of the United
States Environmental Protection Agency ("EPA"), alleges as follows:

1. This is a civil action pursuant to Sections 309(b)
and (d) of the Clean Water Act (the "Act"), 33 U.S.C. $1319(b)
and (d), for imposition of civil penalties and for injunctive relief
against the defendant for its discharge of pollutants into the navi-
gable waters in violation of its discharge permit and in violation of
Sections 301 and 402 of the Act, 33 U.S.C. $1311 and 1342,
respectively.

2. Authority to bring this civil action is vested in
the Department of Justice pursuant to 28 U.S.C. $516 and 33 U.S.C.
§§ 1319 and 1366.

3. This Court has jurisdiction of the subject matter of
this action pursuant to 28 U.S.C. $§1345 and 1355 and 33 U.S.C.
§1319. Venue is proper in this District pursuant to 28.U0.S.C.
§1391(b) and (c) and 33 U.S.C. $1319(b).
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4. Notice of the commencement of this action has been
provided to the State of Maryland pursuant to 33 U.S.C. $1319(b).

5. Defendant SCM Corporation ("SCM") is a New York ~
corporation doing business in the State of Maryland. Service on SCM
way be made by serving counsel to SCM Corporation, Joseph S. Kaufman,
Melnicove, Kaufman, Weiner and Smouse, P.A., 36 South Charles Street,
Sixth Floor, Bsltimore, Maryland 21201, who has agreed to accept
service on behalf of SCM.

6. Defendant SCM owns and operates the Adrian Joyce Works,
a titaniuo dioxide manufacturing facilicy ("the facilicy"), located
at 3901 Glidden Road, Baltimore, Maryland, which discharges pollutants
in the form of contact and non-contact cooling and process waters
into navigable waters., .

7. Section 301 of the Act, 33 U.S.C. §1311, prohibits the
discharge of pollutants into the navigable waters except, inter
alia, in compliance with the terms and conditions of a permit issued
pursuant to Section 402 of the Act, 33 U.S.C. $1342. Under the
National Pollutant Diascharge Elimination System ("NPDES") permit
progran authorized pursuant to 33 U,S.C. $1342, the Administrator of
EPA has the authority to issue NPDES permits for the discharge of
pollutants into the navigable waters.

8. Section 402(b) of the Act, 33 U.S.C. §1342(b), provides
that the Administrator of EPA may authorize a state to operate its
own NPDES permit program in compliance with the requirements of the

Act. The State of Maryland was granted authority by the Administrator,
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EPA, to operate an NPDES permit oystem effective September 5, 1974,
pursuant to & Memorandum of Agreement between EPA and the State
of Maryland (hereinafter "Memorandum of Agreement”).

9. The September 5, 1974 Memorandum of Agreement
provides, inter alia, that State permits will become NPDES
permits upon either reissuance of State Discharge Permits or when
State Discharge Permits are continued under the Maryland Administrative
Procedures Act following timely application for renewal of
State Discharge Permits.

10. On May 28, 1974, EPA issued to defendant SCM NPDES
Permit No. MD, 0001261, (Exhibit A, appended hereto) authorizing
the discharge of specified pollutants in specified amounts into
the Patapsco River which flows into Baltimore Harbor of the
Chesapeake Bay. This was the federal portion of the joint federal-
state discharge permits which were issued pursuart to a joint
federal-state permit process commenced in 1974 by the State of Maryland
and EPA in anticipation of EPA's approval of the State of Maryland's
administration of the NPDES permit progranm.

11, On June l9.°197b, the State of Maryland issued
to defendant SCM State Discharge Permit No. 74-DIP-164 (Exhibit B,
appended hereto) authorizing the discharge of specified pollutants
in specified amounts into the Patapsco River. This permit was the
state portion of the joint federal-state discharge permits which were
issued pursuant to the aforementioned joint federal-state pollutant

discharge permits process.
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12. The terms and conditions of NPDES Permit Number
MD, 0001261 and State Discharge Permit No. 74-DIP-164 were and are
identlcai. By its terms NPDES Permit No. MD 0001261 became
effective on June 27, 1974, and expired on June 27, 1979.

. 13. By its terms State Discharge Permit No. 74-DIP-

164 became effective on June 19, 1974, and was to have expired
on June 19, 1979, However, the permit terms and conditions
remain effective under law and pursuant to the 1974 Memorandum
of Agreement, by reason of defendant SCM's application to the State
of Maryland for renewal of the State Discharge Permits.

14. Pursuant to the 1974 Memorandum of Agreement, as of
June 27, 1979 (the expiration date listed in NPDES Permit Nb. MD.
0001261), State Discharge Permit No. 74-DIP-164 became and continues
to be the NPDES Permit regulating the discharge of pollutants from
SCM's facility for the purpose of sections 301 and 402 of the Act, 33
U.S.C. §$1311 and 1342,

15. Part 1.A. of the NPDES Permit (Exhibit "A" hereto,
pages three through five) specifies numerical effluent limitations
for, inter alia, total suspended solids ("TSS™) and "pR" in discharges
from outfalls Numbers 001 and 002 from the defendant's faciliey.

FIRST CLAIM
(Violations of pH Discharge Limitation at Outfall 001)
16. The allegations in paragraphs 1-15 above are incorpo-
rated herein by reference as if fully alleged below.
17. Section 301 of the Act, 33 U.S.C. §1311, prohibits the

discharge of any pollutant by any person except, inter alia, in
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compliance with the terms and conditions of an NPDES permit, issued
pursuant to Section 402 of the Act, 33 U.S.C. $1342.

18. 'The term "person” is defined under the Act to include
corporations.

19, Defendant SCM Corporation i{s a "person” under the Act.

20. The industrial wastes diascharged by defendant from
outfalls Numbers 001 and 002 at all relevant times herein were
and are "pollutants" under the Act.

21. The term "point source"” is defined under the Act as
"any discernible, confined and discrete conveyance, including but not
limited to any pipe, ditch, drainage, tunnel, condult well ... from
which pollutants are or may be discharged.” 33 U.S.C. $1362(14).

22. The SCH.facility and outfalls Nos. 001 and 002
are "point sources” under the Act.

23. The term "navigable waters" is defined under the Act
as the "waters of the United States, including the territorial seas."
33 U.5.C. $1362(7). .

24. The Patapaco River and the Chesapeake Bay are
"navigable waters" under the Act.

25. Section 309(b) of the Act, 33 U.S.C. §1319(b), autho-
rizes the Administrator of EPA to commence a civil action for appro-
priate relief, including a permanent injunction, for any violation of
a condition or limit in a permit issued by EPA or by a state

under an approved NPDES permit program.
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26. Section 309(d) of the Act, 33 U.S.C. $1319(d),
provides that any person violating the Act, including any condition
or limitacion of a permit issued under Section 402, shall be subject
to a civil penalty not to exceed $10,000 par day for each violation
of the NPDES Permit.

27. The effluent limitations in Part 1.A. of the NPDES
Permit were divided into interim and final stages. The Iinterinm
effluent limitetions for outfall No. 001 were effective through June
30, 1977, The £inal effluent limitations in Part 1.A, of the NPDES
Permit authorized defendant SCM, as of July 1, 1977, to discharge
from outfall 001 industrial waotewater with a pH not leas.than 6.0
standard units nor greater than 9.0 standard units.

28. Defendant SCM, eccording to reports filed by it with
the State of Maryland, as required under {ts NPDES Permit, has excaeded
continuously the final limitations of Part 1.A. of the NPDES Permit
for pH at outfall 001 from July 1, 1977 to the present.

29. Both the State of Maryland and the EPA have issued
administrative complaints and notices of violation to defendant SCM
requiring compliance with the pH limitations in the NPDES Permit for
outfall 001, but defendant SCM has continued to violate the terms and
conditions of its NPDES Permit at outfall No. 001.

30. The violations of the pH effluent limitations contained
in Part I.A. of the NPDES Permit at outfall 001 will continue unlesa
defendant SCM is ordered by the Court to comply with the NPDES Permit

and with the Clean Water Act,
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SECOND_CLAIM

(Violations of pH Discharge Limitations at Outfall 002)

31. The allegations contained in paragraphs 1-30 above
are in;orporaced herein by reference as {f fully alleged below.

32. The interim effluent limitations in Part I.A. of the
NPDES Permit for outfall No. 002 were effective through June 30,
1977. The final effluent limitations in Part I.A. of the NPDES
Permit authorized defendant SCM, as of July 1, 1977, to discharge
from outfall 002 wastewater with a pH not less than 6.0 standard
units nor greater than 9.0 standard units.

33. Defendant SCM, according to reports filed by it with
the State of Maryland as required under its NPDES Permit, has exceeded
continously the final limitations of Part I.A. of the NPDES Permit
for pH at -outfall 002 from July 1, 1977 to the present.

34, Both the State of Maryland and the EPA have issued
administrative complaints and notices of violation to defendant SCM
requiring compliance with the pH limitations in the NPDES Permit for
outfall 002, but defendant SbH has continued to violate the terms and
conditions of its NPDES Permit at outfall 002.

35. The violations of the pH effluent limitations
contained in Part I.A. of the NPDES Permit at outfall 002 will continue
unless defendant SCM is ordered by the Court to comply with the
NPDES Permit and with the Clean Water Act.

THIRD CLAIM
(Daily Maximum TSS Discharge Linmitation Violations)
36. The allegations contained in paragraphs 1-35 above are

incorporated herein by reference as L{f fully alleged below.
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37. As of July 1, 1977, the final effluent limitations in
Part 1.A. qf the NPDES Permit suthorized defendant SCM to discharge
from the facility not in excess of the daily maximum of six thousand
five hundred (6,500) pounds per day of total suspended solids ("TSS").

' 38. Defendant SCM, according to reports filed by it with
the State of Maryland as required under its NPDES Permit, has exceeded
on numerous occasions the final daily maximum effluent limitations
of Part I.A. of the NPDES Permit for TSS at the facility from July 1,
1977 to'the present.

39. Both the State of Maryland and the EPA have issued
administrative complaints and notices of violations to defendant SCM
requiring compliance with the daily maximum TSS effluent limitations
in the NPDES Permit for :he\facillty, but defendant SCM has continued
to violate the terms and conditions of its NPDES Permit at the facility.

40. The daily maximum TSS effluent limitation violations
of Part 1.A. of the NPDES Permit at the facility will continue unless
defendant SCM {s ordered by the Court to comply with the NPDES Permit
and the Clean Water Act.

FOURTH _CLAIM

(Monthly Average TSS Discharge Limitation Violatioms)

41, The allegations contained in paragraphs 1-40 above are
incorporated herein by reference as L{f fully alleged below.

42, As of July 1, 1977, the final effluent limitations in
Part I.A. of the NPDES Permit authorized defendant SCM to discharge
from the facility not Iin excess of a monthly average of four thousand

three hundred twenty (4,320) pounds per day of TSS.
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43. Defendant SCM, according to reports filed by it with
the State 'of Maryland as required under its NPDES Permit, has exceeded
on numerous occasions the final monthly average effluent limitations
of Part I.A. of the NPDES Permit for TSS at the facility from July 1,
1977 to the present.

44, Both the State of Maryland and the EPA have issued
administrative complaints and notices of violations to defendant SCM
requiring compliance with the TSS effluent limitations in the NPDES
Permit for the facility, but defendant SCM has continued to violate
the terms and conditions of its NPDES Permit at the facility.

45. The monthly average TSS effluent limitations violations
of Part I.A. of the NPDES Permit at the facility will continue unless
defendant SCM is ordered by the Court to comply with the NPDES Permit
and the Clean Water Act.

FIFTH CLAIM

(Five Day Monitoring and Notiflcézion Violations
at Outfalls 001 and 002)

46, The allegations contained in paragraphs 1-45 above
are incorporated herein by reference as {f fully alleged below.

47. Parts [.A. and I1.A.2. of the NPDES permit set forth
self-monitoring and notification requirements which defendant SCM
is required to perform. Specifically, these parts require defendant
SCM to periodically monitor for total suspended solids ("TSS") and
to continuously monitor the pH of its discharges and to notify the
EPA Regional Administrator and the State of Maryland within five (5)
days of becoming aware of any violations of its daily maximum pH or

TSS effluent limitations ("five day letters").
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48. Defendant SCM has not reported violations of final
effluent limitations at outfalls 001 and 002 in its five day
lettera. Rather, the limitations contained in the five day letters
submitted by defendant SCM to EPA and the State of Maryland are
interim limitations which, by the express terms of the NPDES Permit,
were less stringent than the final effluent limitations in
the NPDES permit and are no longer applicable. Therefore, defendant
SCM has not fully reported all violations of its final effluent
limications in five day letters as required by the NPDES Permit.

49, The violations of Part I.C.2. and Il.A.2 of the
NPDES Permit will continue unless defendant SCM is ordered by the Court
to comply with the NPDES Permit and the Clean Water Act.

SIXTH CLAIM

(Monthly Discharge Monitoring and Notification Violations
at Oucfalls 001 and 002)

50. The allegations contained in paragraphs 1-49
above are incorporated herein by reference as if fully alleged
below,

51, Parts I.A. and I1.C.2. of the NPDES Permit set forth
self-monitoring and notification requirements which defendant SCM
is required to perform. Specifically, these parts require defendant
SCH to to periodically monitor for total suspended solids ("TSS") in
ics discharges and to the continuously monitor the pH of its discharges
and to notify the EPA Regional Administrator and the State of Maryland
in monthly discharge reports of any violations of its daily maximum

or monthly average effluent limitations.
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52. Defendant SCM has not reported violations of final
effluent limitations at outfalls 001 and 002 in its monthly discharge
monitoring reports. Rather, the limitations contained in the monthly
discharge monitoring reports submitted by defendant SCM to EPA and
the State of Maryland are interim limitations which, by the express
terms of the NPDES Permit, were less stringent than the final effluent
limitations in the NPDES permit and are no longer applicable. Therefore,
defendant SCM has not fully reported all violations of its final
effluent limitations in monthly discharge monitoring reports as
required NPDES Permit.

53. The violations of Part 1.C.2. and 11.A.2 of the NPDES
Permit will continue unless defendant SCM i{s ordered by the Court to
comply with the NPDES Permit and with the Clean Water Act.

WHEREFORE, Plaintiff, the United States of America,
respectfully prays the Court to order the following rellef:

a. That defendant SCM be ordered to pay civil penalties
of $10,000 per day for each day of each violation of its NPDES
Permit and of Section 301 of the Clean Water Act;

b. That defendant SCM be enjoined from discharging from
its facility in violation of the final pH and TSS effluent limits
contained in NPDES Permit No, MD, 0001261 and the Clean Water Act;

¢. That defendant SCM be ordered to comply with the
monitoring and reporting requirements pertaining to final pH and TSS

effluent limications contained {n NPDES Permit No. MD 0001261;
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d. That the United States be awarded its costs of this
action; and

e. That this Court grant such additional relief as may be
appropriate.

Respectfully submitted,

¥F. HENRY HABICHT, IT

Asgistant Attorney General

Land and Natural Resources Division
U.S. Department of Justice
Washington, D. C. 20530

TAKAA- '
Attorney

Environmental Enforcement Section
Department of Justice

Land and Natural Resources Division
Washington, D. C. 20530

(202) 633-5273

J. FREDERICK MOTZ
United States Attorney

CLENDA GORDON
Agsigtant United States Attorney
8th floor, U.S. Courthouse

101 w. Lombard Street

Baltimore, Maryland 21201

(301) 539-2940

JAMES T. HEENEHAN, ITT
Agsistant Regional Counsel
United States Environmental
Protection Agency

Region II1

6th and Walnut Streets
(215) 597-8916
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Sample Complaint for Municipal Discharger

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA

Plaintiff,
CIVIL ACTION NO,

83-3201
SECT. K MAG. 5

V.

SAINT BERNARD PARISH and
STATE OF LOUISIANA,

Defendants,

N P NP P st P s P e P st

COMPLAINT

The United States of America, at the request of the
Administrator of the United Statas Environmental Protection
Agency ("EPA"), alleges that:

1. This is a civil action pursuant to Section 309
of the Clean Water Act ("the Act®), 33 U.S8.C. §1319, for
injunctive relief and for assossment of a civil penalty against
Saint Bernard Parish, Louisiana for its discharge of pollutants
in violation of Section 301 of the Act, 33 U,.5.C, $§1311, and
its National Pollutant Discharge Elimination System (NPDES)
permit, and for relief against the State of Louisiana under
33 U.S.C. $§1319(e).

2. This Court has jurisdiction over the subject
matter of this action pursuant to 28 U.S.C. §1345 and Section

309 of the Act, 33 U.S.C. §1319., Notice of the commencemant
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of this action has been given to the State of Louisiana through
the Louisiana Department ot‘Natural Resources,

3. Defendant, Saint Bernard Parish (®"St. Bernard") is
a political subdivision of the State of Louisiana, duly formed
under the laws of the State of Louisiana, and is a municipality within
the meaning of Section 502(4) of the Act, 33 U.S.C. §1362(4).

4. Defondant, State of Louisjana is a party to
this action pursuant to Section 309(e) of the Act, 33 U.S.C.
§1319(e),

5. 8ection 301(a) of the Act, 33 U,5.C., §13ll(a),
prohibits the discharge of pollutants except as in accordance
with Section 301(b) of the Act, 33 U.S.C. §1311(b), and as ¢
authorized by a permit jissued under Section 402 of the Act,

33 U.S.C. §1342, Section 301(b) of the Act requires that
publicly owned treatment works achieve by July 1, 1977 effluent
limications requiring the application of ®secondary treatment."

s. Saint Bernard operates and maintains a publicly
owned wastewater treatment {actlity known as the Munster
Wastewater Treatment Plant in or near Meraux, Louisiana. On
or about September 28, 1974, EPA, pursuant to Section 402(a)
of the Act, 33 U.S.C. §1342(a), issued NPDES Permit No. LA0040177
(“the Munster permit®) to Saint Bernard. The Munster permit
authorized the discharge of pollutants from the Munster
Wagtewater Treatment Plant into the Porty Arpent Canal strictly

subject to the terms and conditions of the Munster permit,
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7. The Porty Arpent Canal is a "navigable water®
as defined by Section 502(7) of the Act, 33 U,.S.C, §1362(7).

8. St. Bernard discharged pollutants .in violation
of Section 301 of the Act, 33 U.S.C. §1311, and the terms of
its Munster permit at the Munster Wastewater Treatment Plant
as follows:

(a) At relevant times, St, Bernard unlawfully
discharged pollutants having a Biochemical Oxygen
Demand (5-day) in excess of the 30-day and 7-day
average final effluent limitations contained in
Special Condition 1l.b, page 5 of the Munster permit,

{b) At relevant times, St. Bernard unlawfully *
discharged pollutants containing Total Suspended
Solids in excess of the 30-day and 7-day average
final effluent limitations containsd in Special
Condition 1l.b, page S of the Munster permit.

{c) At relevant times, St, Bernard unlawfully
discharged FPecal QOlltorm in excess of the limitations
contained in Special Condition 1.b, page 5 of the
Mungter permit.

(d) At relevant times, St. Bernard unlawfully
bypassed the Munster Wastewatar Treatment Plant as
flows exceeded the design hydraulic capacity of

the secondary treatment system and St. Bernard
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violated the monthly average flow limitations

.specified in Special Condition l.b,, page 5 of

the Munster Permit,

(e) At relevant times, St, Bernard unlawfully

failed properly to dispose of sludges and solids

as specified by Condition 9, page 2 of the Munster

permit,

9. On or about October 27, 1979, the Munster Permit
expired. St, Bernard reapplied for a permit on Pebruary 2, 1983,
8t. Bernard discharged pollutants without the authorization
of an effective NPDES permit from about October 27, 1979 until
at least Pebruary 2, 1983, 3St, bernard thereby violated Saction
301 of the Act, 33 U,.S.C. §1311,

10. 8t. Bernard is required by Special Condition
4.a.(1) of the Munster Permit to operate the Munster wastewater
treatment facility in an efficient manner which would minimize
upsets and discharges of excessive pollutants. Tha cond.tion
also requires that St. Bernard provide an adequate operating
staff qualified to carry out the necessary operation, maintenance
and testing functions, St, Bernard has failed and continues
to fail to meet the operation, maintenance and testing requirements
of Condition 4.a.(l), and thereby violated the terms of the
Munster Permict.

11, S8t. Bernard is required by Special Condition

2.c., page 8, of the Munster Permit, to submit Discharge
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Monitoring Reports no later than the 28th day of the month
following specified quarterly reporting periods, At relevant
times, St.'Bornatd failed to submit timely Discharge Monitoring
Reports and thereby violated of the terms of the Munster Permit.
12. St, Bernard is required by Special Condition 3,
page 10, of the Munster Permit to submit Non-compliance
reports providing information to EPA concerning violations of
the Act and the Munster Permit, Despite frequent violations
during relevant periods, St, Bernard failed to submit Non~
Compliance Reports in conformity with Special Condition 3
and thereby violated the terms of the Munster Permit.
13, Pursuant to Section 309(b) and (d) of the Act, 33
U.5.C. §1319(b) and (d), St, Bernard is subject to injunctive
relief and civil penalties not to exceed $10,000 per each
day S5t. Bernard discharged pollutants in violation of Section
301 of the Act, 33 U.S.C. §1311, or violated any permit condition
implementing sections 301 or section 308 of the Act, 33 U.S.C.
§§ 1311, 1318. Unless restrained by Order of this Court,
St. Bernard will continue to violate Section 301 of the Act,
33 U.S.C. §1311 and the terms and conditions of the permit,

14, Section 309(0) of the Act, 33 U,.S.C. §1319(e),

provides:

Whenever a municipality is a party to a civil
action brought by the United States under this
section, the State in which such municipality is
located shall be joined as a party. Such State
shall be liable for payment of any judgment, or
any expenses incurred as a result of complying
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with any judgment, entered against the
municipality in such action to the extent
that the laws of that State pravent the
municipality from raising revenues.needed
to coamply with such judgment.

The State of Louisiana is liable insofar as its laws
prevent St. Bernard from raising revenues to comply with the Act
or pravent payment of any judgment entered against St. Bernard.

WHEREFORE, the United States of America prays that:

1. St. Bernard be permanently enjoined from discharging
pollutants not authorized by the Munster Permit and from all
future violations of the terms and conditions of the Munster
Permit;

2, St. Bernard be ordered to undertake, on an exp;dited
schedule, a program, including but not limited to design, plans
and specifications and construction, to bring its treatment
plant discharges into compliance with the Act and the Munster
Permit;

3. st, Bernard be ordered to develop and implement
programs to assure compliance with permit terms and requirements,
including but not limited to proper operation and maintenance,
testing, submission of discharge monitoring reports and submission
of noncompliance reports;

4. St. Bernard be assessed, pursuant to Section
309(d) of the Act, 33 U.S.C. §1319(d), a civil penalty not to

exceed ten thousand dollars ($10,000,00) for each day of
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violation of the Munster Permit or of Section 301 of the Act,
33 U.8.C.-§131),

5. Relief be awarded against the State of Louisiana
pursuant to Section 309(e) of the Act, 33 U.S.C. §l319(e)y

6. The United States be awarded the costs and

disbursements of this action; and

7. This Court grant the United States such other

relief as it may deem just and proper.

Respectfully submitted,

CAROL E, DI:&INS .

Assistant Attorney General
Land and Natural Resources Division

JOHN VOL2
United States Attorney
Eastern District of Louisiana

By:

' 2 PRBY

WILLIAM F. BAITY
Assistant United States Aftorney

Hale Boggs Federal Building

ew Orleans, Louisiana 70130
5&2_ C 2P

JGHUN C. MARTIN

Attorney

anlronnontal Enforcement Saction
Land and Natural Reasources Division
United States Department of Justice
Washington, D. C, 20530

(202) 633-4059
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PLEASE SERVE:

1. Mr. Nicholas Cusimano, President
St. Bernard Parish Police Jury
8201 Judge Parez Drive
Chalmette, Louisiana 70043

2. Honorable David C. Treen
Governor of Louisiana
P. 0. Box 44004
Baton Rouge, Louisiana 70804
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Sample Pretreatment Complaint

UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISLAND

UNITED STATES OF AMERICA,)

)
Plaintiff,)

Civil Action to.

NATIONAL PLATING COMPANY,
INC.,

-t e e

Defendant.

COMPLAINT
Plaintiff, United States of America, at the request of the
Administrator of the Environmental Protection Agency ("EPA"),

alleges:

Introduction and Nature of Case

l. This is a a civil action pursuant to Section 309(b) and
(d) of the Clean Water Act, 33 U.S.C. §1319(b) and (d) (the “Act*),
concerning the discharge of pollutants in violation of pretreatment
standards under Section 307(b) of the Act, 33 U.S.C. §1317(b),
and reporting requirements under Section 307(b) and 308(a) of the
Act, 33 U.5.C. §§1317(b) and 1318(a).

Juraisdiction

2. Jurisdiction 13 vested 1n this Court pursuant to Section

309(b) of the Act, 33 U.S5.C. §1319(b), and 28 U.S.C. §1345,
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Notice of the commencement of this action has been given to the

State of Rhode Island.

3. Venue 13 proper in this court pursuant to 28 U.S.C,
§1391(b) and (c) and Section 309(b) of the Act, 33 U.S.C. §1319(b),
since at all times relevant to this complaint this 18 the judicial
district in which the defendant was and 1s located and was and is
doing business. The claims stated herein arose 1n this judicial

district. v
Defendant

4. The defendant, National Plating Company, Inc. ("National"),
is a corporation organized and existing under the laws of the
State of Rhode Island. Defendant at all relevant times did and
does operate an electroplating facility at or about 946 Eddy

Street, Providence, Rhode Island 02905 (the "facility”").

5. Since approximately 1968, the defendant has been
discharging pollutants into a publicly owned treatment works,
("POTW"), as defined 1n 40 C.F.R. §403.3(0), located 1n Prov.dence,
Rhode Island and currently owned and operated by the Narragansett
Bay Commission (*NBC").

First Cause of Action:
National Prohibited Discharge Pretreatment Standards

6. The allegations of paragraphs 1l through 5 of this Complaint

are realleged and incorporated by reference herein.
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7. Pursuant to Section 307(b) of the Act, 33 J.S.C. §1317(b),
the Administrator of the EPA established prohibitec discharge
standards as part of the national pretreatment standards. These
gtandards took effect on August 25, 1978, and appeur at 40 C.F.R.

§403.5.

8. Forty C.F.R. §403.5(b) of the prohibited discharge
standards prohibits non-domestic sources from introducing into a

POTW discharges with pH values below 5.0.

9. Section 307(d) of the Act, 33 U.S.C. §1317(d), prohibits
the operation of any source 1in violation of any applicable pre-
treatment standard established pursuant to Section 307(b) of

the Act, 33 U.S.C. §1317(b).

10. Defendant, a non-domestic source subject to 40 C.F.R.
§403.5(b), has introduced into the NBC POTW discharges with a pH
lower than 5.0 on November 29, 1983 and November 14 and 15, 1984
and, on information and belief on other occasionsg, in violation
of 40 C.F.R. §403.5(b) and Section 307{(d) of the Act, 33 U.S.C.
§1317(d).

11, Defendant continues to violate national prohibited
discharge standards and will continue to do so in violation of
Section 307 of the Act, 33 U.S.C. §1317, unless restrained by

this Court.
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12. Section 309(b) and (d) of the Act, 33 U.S.C. §1319(b)
and (d), authorizes injunctive relief and the assessment of civil
penalties not to exceed $10,000 for each day of violation of

Section 307 of the Act, 33 U.S.C. §1317.

Second Cauge of Action:
National Categorical Pretreatment Standards

13. The allegations of paragraphs 1, 2, 3, 4, 5, and 9 are

realleged and incorporated by reference herein.

14. Pursuant to Section 307(b) of the Act, 33 U.S.C. §1317(b),
the Administrator of EPA established national categorical
pretreatment standards governing the Electroplating Point Source

Category. These standards appear at 40 C.F.R. Part 413.

1S. Existing non-integrated sources within the Elecroplating
Point Source Category were required to comply with the standards
established for cyanide and metals at 40 C.F.R. Part 413 by

April 27, 1984.

l6. Defendant is an existing non-integrated source within
the Electroplating Point Source Category within the meaning of

and subject to 40 C.F.R. Part 413.

17. Since on or about April 27, 1984, defendant has introduced
into the NBC POTW electroplating process wastewaters that contain
levels of cyanide, copper, nickel, zinc and total metal which
exceed the applicable national categorical pretreatment standards

for cyanide, copper, nickel, zinc and total metal set forth 1in
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40 C.F.R. Part 413, in violation of 40 C.F.R. Part 413 and Section

307(d) of the Act, 33 U.S.C. §1317(d).

18. Defendant continues to violate national categorical
pretreatment standards and will continue to do so in violation of
Section 307 of the Act, 33 U.S.C. §1317, unless restrained by

this Court.

19. Section 309(b) and (d) of the Act, 33 U.S.C. §1319(b)
and (d), authorizes in]uncti;e relief and the assessment of civail
penalties not to exceed $10,000 for each day of violation of
Section 307 of the Act, 33 U.S.C. §1317.

Third Cause of Action:
Pretreatment Reporting Requirements

20. The allegations of paragraphs 1, 2, 3, 4, 5, 9, 14, 15

and 16 are realleged and incorporated by reference herein.

21, Section 308(a) of the Act, 33 U.S.C., §l3l8(a), authorizes
the Administrator of the EPA to require the submission of reports
whenever necessary for the purpose of, inter alia, determining

whether any person is in violation of any pretreatment standard.

22, Pursuant to Sections 307(b) and 308(a) of the Act, 33
U.5.C. §§1317(b) and 1318(a), the Administrator promulgated 40
C.F.R. §403.12(d), which requires, inter alia, an industrial user
subject to a categorical pretreatment standard to submit, within

90 days following the date for final compliance with applicable
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categorical standards, a Tompliance Report on discharge concentra-
tions and flows, status of compliance, and, if the industrial
user is not in consistent compliance, measures to bring the user

into compliance.

23. The date for final compliance with categorical pretreatment
standards applicable to the defendant was April 27, 1984.
Defendant was and is subject to 40 C.F.R, §403.12(d). Defendant
was required to submit its é;mpllance Report on or about July 26,

1984.

24. Defendant failed to submit a Compliance Report pursuant

to 40 C.F.R. §403.12(d) by July 26, 1984, or at any time thereafter.

25. Pursuant to Sections 307(b) and 308(a) of the Act, 33
U.S.C. §§1317(b) and 1318(a), the Administrator promulgated 40
C.F.R. §403.12(e), which requires, inter alia, an industrial user
subject to a categorical pretreatment standard to submit Periodic
Compliance Reports during the months of June and December after
the compliance date of the pretreatment standard. The Periodic

Compliance Reports must report discharge concentrations and flows.

26. The compliance date of the pretreatment standards
applicable to the defendant was April 27, 1984. Defendant was
and 1s subject to 40 C.F.R. §403.12(e). Defendant was required
to submit 1ts Periodic Compliance Reports in June and December,
1984, and will be required to submit Periodic Compliance Reports

in June and December of the following years.
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27. Defendant failed to submit a Periodic Compliance Report
pursuant to 40 C F.R., §403.12(e) 1n June or December, 1984 or at

any time thereafter.

28, Pursuant to Sections 307(b) and 308(a) of the Act, 33
U.S.C. §§1317(b) and 1318(a), the Administrator promulgated 40
C.F.R. §403.12(b), which requires, 1nter alia, an i1ndustrial user
who will be subject to a categorical pretreatment standard to sub-
mit to the control authority within 180 days of the effective
date of the standard, a report containing information about the
user and a schedule for compliance where pretreatment is necessary
to meet the standard. The report 1s referred to as a baseline

monitoring report (“"BMR").

29. On July 15, 1983 EPA promulgated categorical pretreatment
standards for total toxic organics ("TTO") applicable to all
electroplating facilities. The effective date of those standards
was August 29, 1983. Defendant was and 1s Subject to 40 C.F.R.
§403.12(b). Defendant was required to submit a BMR on total

toxic organics on or about February 24, 1984.

30. Defendant failed to submit a BMR on total toxic organics
to the control authority in accordance with the requirements of

40 C.F.R. §403.12(b) on February 24, 1984 or anytime therafter.

31. Each of defendant's failures to submit a Baseline Moni-

toring Report, a Compliance Report and Periodic Compliance Reports
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violates 40 C.F.R. §403.12(b),(d) and (e) and Sections 307(d)
and 30+(a) of the Act, 33 U.S.C. §61317(d) and 1318(a).

32. Defendant is continuing to violate Sections 307(d) and
308(a) of the Act, 33 U.S.C. §§1317(d) and 1318(a), and will

continue to do so unless restrained by this Court.

33. Section 309(b) and (d) of the Act, 33 U.S.C. §§1319(b)
and (d), authorizes injuntive relief and the assessment of civil
penalties not to exceed $10,600 for each day of violation of

Sections 307 and 308 of the Act, 33 U.S.C. §§1317 and 1318.

Prayer for Relief

WhEREFORE, plaintiff respectfully prays:

l. That this Court issue an injunction enjoining the defend-
ant from the operation of its facility except in full compliance
with all applicable pretreatment standards and requirements
including prohibited discharge pretreatment standards, categorical

pretreatment standards, and reporting requirements.

2. That this Court issue an injunction requiring the
defendant expeditiously to bring its facility into compliance

with all applicable pretreatment standards and requirements;

3. That the defendant be assessed civil penalties under
Section 309(d) of the Act, 33 U.S.C. §1319(4d), in an amount not

to exceed $10,000 for each day that it has ogperated its facility
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in violation of Sections 307 and/or 308(a) of the Act, 33 U.S.C.

§§1317 and 1318(a);

4. That the costs and disbursements of this action be

. awarded to the plaintiff; and

5. That this Court grant such other relief as 1t may deem

just and proper.

F. HENRY HABICHT II

Assistant Attorney General

Land and Natural Resources Division
U.S. Department of Justice
WAshington, D.C. 20530

LINCOLN C. ALMOND
United States Attorney
Digtrict of Rhode Island

EVERETT SAMMARTINO
Assistant U.S., Attorney
P.0. Box 1401
Providence, RI 02901

ANDREW S, HOGELAND

Attorney

Environmental Enforcement Section
Land and Hatural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

(202) 633-1307

OF COUSEL:

Maria L. Rodriguez, Esq.

Office of Regional Counsel

U.S. Environmental Protection
Agency

John F. Kennedy Federal Building

Boston, Massachusetts 02203
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Sample Motion for Preliminary Injunction

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

UNITED STATES OF AMERICA,
Plaintiff,
v. CIVIL ACTION NO.
COMBINED WATER WORKS AND SEWERAGE
SYSTEM BOARD, CITY OF WELLSBURG
WEST VIRGINIA; and the STATE OF
WEST VIRGINIA;

Defendants.

N N Mol Mo N N S Nl N N NS N N

MOTION FOR A PRELIMINARY INJUNCTION

The United States of America, for and on behalf of the
Administrator of the United States Environmental Protection
Agency, hereby moves this Court pursuant to Rule 65 of the
Federal Rules of Civil Procedure for a preliminary injunction to
enjoin a deliberate past and present course of conduct by the
municipal defendant whereby it has engaged in the unlawful
discharge of pollutants into Buffalo Creek and the QOhio River,
contrary to the conditions set forth in National Pollutant
Discharge Elimination System (NPDES) Permit No. WV0026032.

Plaintiff seeks an order enjoining the City of
Wellsburg Combined Water Works and Sewerage System Board from:

(a) discharging collected screening, slurries, or other
solids (or runoff from such collected screenings, slurries, or
other solids) generated at a sewage treatment plant (hereinafter,
"plant”™) located at the confluence of Buffalo Creek and the Ohio
River, Brooke County, West Virginia, into any navigable water or
any tributary of a navigable water;

(b) discharging any pollutant from the plant except in
compliance with National Pollutant Discharge Elimination System
Permit No. WV0026832.

Plaintiff seeks this relief on the following grounds:
l. The Defendant has been discovered discharging

pollutants into the confluence of Buffalo Creek and the Ohio
River, at Wellsburg, West Virginia.
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2. The discharges into Buffalo Creek and the Ohio
River are in violation of National Pollutant Discharge
Elimination System (NPDES) Permit No. WV00226832, issued by the
Environmental Protection Agency to the Defendant.

3. These violations will continue in the future unless
Judicially restrained.

In support of this Motion, Plaintiff refers this Court
to the Memorandum of Law, Affidavit and the Complaint filed
herein.

WHEREFORE, Plaintiff respectfully prays that this Court

enter a Preliminary Injunction, as sought herein.

Respectfully submitted,

CAROL E. DINKINS
Assistant Attorney General
Land and Natural Resources Division

WAYNE R, WALTERS

Attorney, Environmental Enforcement
Section - Room 1714

United States Department of Justice

Land and Natural Resources Division
10th & Pennsylvania Avenue, N.W.

Washington, D.C. 20530

(202) (FTS) 633-1066

WILLIAM A. KOLIBASH

United States Attorney
Northern District of West Virginia

By:

Assistant United States Attorney

OF COUNSEL:

Jed Z. Callen, Esquire

Office of Regional Counsel

U.S. Environmental Protection Agency
Region III

Philadelphia, Pennsylvania
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Sample Request for Admissions

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA,

Plainziff,
Civil Action MNo. CA-34-2387(4)
V.

CLARK OIL AND REFINING COMPANY,

Defendant.

R I A e T g

UNITED STATES' FIRST REQUEST
FOR ADMISSIONS

Plaintifi, Uniced States of America, oursuant co Rule 36
of cthe Ferderal Rules of Civil Procedure, requests Defendanz,
.Clark 0il & Refining Company to admic the truth of the
following matters within 30 days after service of this requesc.
DEFIKITIONS

A. "Clark 0L1" shall refer to Defendant Clark 0il
and Refining Company.

B. The "Garyville plant" shall refer to a petroleun
refinery located in Garyville, St. Mary's Par:ch, lLouisiane,
including its wastewater treatment and related facilities.

€. "“EPL" shall refer to the United States Znvironmencal

Provectlion Agenty.

D. "XPDES" shall refer to the National Pollutant

Discharge Eliminacion Svstem.
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E. "Pollutant” i{s defined in §502(6) of the Clean
Water Act, 33 U.S.C. §1362(6).

F. "Discharge” is defined in §502(12) and (16) of
the Clean Water Act, 33 U,S.C. §1362(12) and (16), and includes
discharges of pollutancts to navigable waters from any point
sousce,

.G. "Point source" is defined in §502(14) of the
Clean Water Act, 33 U.S.C. §1362(14).

H. "Navigable waters" {s defined in §502(7) of zhe
Clean Water Aect, 33 U.S.C. §1362(7).

1. "DMR" shall refer to Discharge Monitoring Repor:s.

MATTERS FOR WHICH ADMISSIONS
ARE REQUESTED

1. Clark 0il is incorporated under the laws of the
" State of Louisiana.

2. lark 01l maintains a principal place of business
in Garyville, Louisiana.

3. Clark 01l has owned and operated the Garyville
plant since approximately August 1, 1981 to the present,

4, Clark 0il has discharged and continues to
discharge water pollutants from the Garyville plant through
Oucfalls 001, 002 and 003 to the Mississippi River.

5. Ouzfalls 001, 002 and 003 are point sources.

6. The Mississippi River is a navigable water.

CWA Compliance/Enforcement 8-70 Guidance Manual 1985



Chapter Eight Exhibit 8-6

-3 -

7. On or about August 21, 1981, EPA issued NPDES
Permit No., LA0O0S51993 to Clark 0{l, which Permit was received
by Clark 0il.

8. Exhibit "A" actached herecto is a true and
correct copy of NPDES Permit No. LA0051993.

9. On or about August 15, 1983, EPA issued
Administrative Order No. VI-83-161 to Clark 0il, which Order
w;s recelived by Clark 0{l.

10. Exhibit "B" attached hereto is a true and
correct copy of Administrative Order No. VI-83-161.

11, Clark 0i{1 submitted DMR's to EPA pertaining to
Outfalls 001, 002 and 003 at the Garyville plant for the
petiod from January 1, 1981 through September 30, 1984.

) 12. Exhibies 001-1 through 001-38 attached hereto
are true and correct copies of certain DMR's submitted to EPA
by Clark 0il pertaining to Outfall 001 at the Garyville plant
for the period January 1, 1981 through September 30, 1984.

13. The numerical values reported in Exhibits 001-1
through 001-38 attached hereto are true and correct.

14, Exhibits 002-1 cthrough 002-15 attached hereto
are true and correct coples of certain DMR's submitted to EPA
by Clark 0il pertaining ﬁg Outfall 002 at the Garyville nlant
for the period April 1, 1981 through Septemher 30, 1983.

12, The numerical values reported in Exhibits 002-1

through 002-15 attached herets are true and correct.

—a
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16. Exhibits 0C3-1 through 003-16 attached hereto
are true and correct copies of certain DMR's submitced to EPA
by Clark Oil pertaining to Outfall 003 at the Garyville
plent for the period January 1, 1981 through September 30,

1983.

17. The numerical values reported in Exh:bits 003-1

through 003-16 atzached hereto are true and correct.

Pespectfully submicted,

F. HENRY HABICHT 1!
Assistant Actorney General
Land and Natural Resources Division

GREGORY WEISS
. Assistant Unicted Stacsas Attorney
Eastern District of Loulsiana

By:

ﬁi,ixi_ UJ fV,.aJM.Jn

KEED W, NEUMAN, "Attormey *
Environmental rnforc ment Division

Land and Matural Resources Division
U.S. Departmens of Jus~ice
Waehxngcon D.C. 20530
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i

Sample Notice of Deposition
Upon Oral Examination

]

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA,

Plaintiff,
Civil Action No. CA-84-2387(A)
v.

CLARK OIL AND REFINING COMPANY,

Defendant.

Nl N N el ol N NP N NS

NOTICE OF DEPOSITION UPON ORAL EXAMINATION

Please take notice that Plaintiff, United States of
America, will take the oral deposition under oath of a person
or persons designated by defendant Clark Oil and Refining
Company (hereafter "Clark 0il"), pursuant to Rule 30(b)(6)
of the Federal Rules of Civil Procedure, to testify with
respect to the matters set forth below. Said deposition will
be taken before an officer duly authorized to administer the
ocath, beginning at 10:00 a.m., Monday, January 14, 1985 at che
offices of the United States Attorney, 500 Camp Street, New
Orleans, Louisiana, and continuing through Friday, January 18,
1985, or until completed. Clark Oil is requested to designate
a person or persons knowledgeable about the operation of Glark
011, specifically regarding the matters listed below. Pursuanc
to the Federal Rules of Civil Procedure, including Rules 30(b)(1)
and 34, Clark 0il shall bring with 1t to said deposition the

documents listed on Schedule "A" attached hereto.
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MATTERS FOR EXAMINATION

Unless otherwise noted, these matters refer to the
period from January 1, 1981 through and until the trial of
this action. Terms used herein are as defined in the United
States' Firstc Set of Interrogatories and First Request for
Production of Documents to Clark Ofil.

1. Accuracy of each and every pollutant parameter
and discharge value reported in Discharge Monitoring Reports
submitted by Clark 0il to EPA,

2. All methods, procedures and/or techniques for
computing monthly or daily average and daily maximum discharge
results as reported by Clark Oil to EPA in Discharge Monitoring
Reports.

3. Date, duration, source(s), nature, concentration,
quantity and/or discharge configuration and location of each
and every discharge of water pollutants exceeding the Garyville
pernit limits or not expressly authorized by a permit at the
Garyville plant; all sampling, measuring, testing, and monitoring
and the results thereof done with respect to such discharges;

4, Date, duration, location, source and/or quantity
of each and every oil sheen, oil globules or o1l spills,
known to Clark 0il, observed in the Mississippi River at or
near the Garyville plant.

5. Adequacy and conditions of the Garyville plant
and wastewater treatment facilities as acquired from Clark
0il's predecessor in interest to comply with its NPDES permic,
including the refinery and its operation, the wastewater treatment
system, the nature, size and competence of the wastewater
treatnment plant staff, particularly as the foregoing relate to
problems with compliance with the Garyville permit limits, and
when Clark inquired into such matters and/or discovered such
matters.

6. Monchly production figures for the Garyville
plant,

7. Daily and monthly influent pollutant loadings
in the Garyville plant's wastewater treatment system,

B. Design specifications and treatment capacitv of
the Garyville plant's wastewater treatment system,
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9, Facilities, operation and management of the
Garyville plant regarding monitoring, analysis and reporting
of water pollucant dischaiges; compliance with water pollution
control laws, regulations and permits; design, management
control or evaluation of ,roduction or the production process
insofar as it mav affect :he discharge of water pollutants;
training and suvervision of employees working with processes
or equipment that produce or control water pollutants, design,
operation and maintenance of water pollution control equioment,
and initiation and evaluation of budget requests for pollution
control and other capital equipment.

10. Any and all causes and possible causes for
discharges of pollutants from the Garyville plant exceeding
the Garyville permit limits or not expressly authorized by
the permit.

11. Each and every measure considered by Clark 0il,
or by consultants working on behalf of Clark 0il, to reduce
water pollutant discharges at the Garyville plant and/or
achieve compliance with tne Garyville permit limits, including
the nature of any such measures, when it was considered, by
whom it was considered or evaluated, the approximate costs and
impacts of such measures, and when and by what wmeans any such
action was implemented and the cost, including tax consequences,
of doing so.

12. Any and all acts taken at the Garyville plant
to respond to the discharge or to prevent the future discharge
of pollutants not expressly authorized by permit, and all costs
such acts including capital and operation and maintenance.

13. Parciculars of any reports submitted to EPA, 1n
writing or otherwise, by Clark Oil regarding discharges of
water pollutants from or operation of the Garyville planct.

Respeccfully submitted,

JOHN VoLZ
United States Attorney

GREGORY WEISS
Assistant Uniced States Atctorney
tastern District of Louisiana

By-

. N , Attorney
Environmental Enforcement Section
Land and ¥atural Resources Division
U.S. Department of Justice
Washingron, D.C. 20530
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Sample Interrogatories

UNITED STATES DISTRICT COURT
EASTERN DISTRICT -OF LOUISIANA

UNITED STATES OF AMERICA,

Plaintiff,

Civil Action No. CA-84-2387(A)
v.

CLARK OIL AND REFINING COMPANY,

Defendant.

Nt Nl el NN P N o NP NS

UNITED STATES OF AMERICA'S
FIRST SET OF INTERROGATORIES

Pursuant to Rule 33 of the Federal Rules of Civil
Procedure, plaintiff United States of Amerieca hereby requests that
defendant Clark‘Oil and Refining Company answer under oath the
following interrogatories separately and fully in writing. Answers
are to be served upon coungel for the United States at the Office
of the United States Attorney for the Eastern District of Louisiana,
Hale Boggs Federal Building, 500 Camp Street, New Orleans, Louisiana
70130, within 30 days after service of this notice. The answers
hereto should include all informatiom known up to the date of
verification hereof.

Instructions

1. ldentification of a natural person. Whenever in

these interrogatories there is a request to identify a natural

person, state:
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(a) his full name;
(b) his present or last known business address;
(¢) his present or last known employer and
pos.tion with that employer; and
(d) his employer and position at the time
relevant to the particular interrogatory
involved.

2. ldentification of versons with responsibility

for certain matters. Whenever in these interrogatories

there {3 a request to identify each person with responsibilicy
over certain matters, the request includes each person with
other than wholly clerical duties. The request is not limited
to the head of a department or section, but includes subordinate
employees other than clerical staff,

3. Identification of an entity other than a natural

person., Whenever i{a these incerroga:ories there is & request
to identify a "person" which is a business organization or
other entity not a natural person, state:
(a) the full name of such organization or entity;
and
(b) cthe present or last known address of such
organization or entity.

4. 1ldentification of act or activity. Whenever i(n

these interrogatories there is a request to identify an "act"

or "activicy":
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‘a) state each transaction or action constituting
the act or activity;
(b) state the date it occurred;
(¢) state the place it occurred;
(d) 1identify elch document referring or relating
to the act or activity; and
(e) 1identify each person participating or engaging

in the act or activity.

S. 1ldentification of a communication. Whenever in

these interrogatories there s a request to identify a
"compunication”: .

(a) state the date of the communication;

(") specify the place vhere it occurred;

(c) 1identify in accordance with Instruction 1
each person who originated, recelived,
participated, or was present during
such commun{cation;

(d) scate the type of communication (letter,
telegram, telephone conversation, etc.);

(e) 1identify in accordance with Instruction 7
each document relating or referring to, or
comprising such communication; and

(£) state the substance of the communication.

6. Ildentification of a meering. Whenever in these

interrogatories there is a request to identify a "meeting”

gtate:
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(a) the date of the meeting;

(b) the place of the meeting;

(c) an identification in accordance with
Instruction 1 of each person attending
the meeting;

(e) the substance of the meeting; and

(d) an identification in accordance with
Instruction 7 of each document relating
or referring to the meeting.

7. ldentification of documents. Whenever in these

interrogatories there is 2 reaguest to identify a document,
state:
(a) 1its date;
(b) 1its author and signatory:
(c) the type of document (letter, memorandum,
contract, report, accounting record, ete.);
(d) 1ics citle;
(e) 1its substance;
(f) 1its addressee and all other persons receiving
coples;
(g8) 1its custodian;

(h) its present or last known location; and
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(1) Lf the document was, but no longer is in
your posgession or subject to your control,
state what was done with the document, who
disposed of {t, why it was disposed of and
when it was disposed of.

8. Use of documents in place of an answer. Whenever

a full and complete answer to any interrogatory or part of an
interrogatory is contained in a document or documents, the
documents, if appropriately identified as answering a specific
numbered interrogatory or part of an interrogatory, may be
supplied in place of a written answer.

9. Numerical information, Interrogatories calling

for numerical or chronological information shall be deemed, teo

the extent that precise figures or dates are not known, to call

for estimates. 1In each instance that an estimate is given, it
should be i{dentified as such together with the source of information
underlying the estimate.

10. Sources of information. For each interrogatory

answer, ldentify each person who provided information considered
in preparing that angswer, specifying the nature of the information
provided. In answvering these interrogatories every source of
information to which defendant has access should be consulted,
regardless of whether the source isg within defendant's immedfiate
possession or control. All documents or other information in

the possession of experts or consultants should be consulted.
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12. Partial answers. If any interrogatory cannot be
answered fully, as full an answer as possible should be provided.
State the reason for your inability to answer fully, and give
any i{nformationm, 'knowledge or belief defendant has regarding
the ﬁcttion unanswered.

13. Time period. Unless o:herwiselindica:ed. these
interrogatories apply to the time period from January 1, 1981t
until the trial of this matter.

14. Supplemental angwers. These interrogatories are
continuing: supplemental answers must be filed pursuant to Fed,

R. Civ. P. 26(e) between the date these interrogatories are
answered and the time of trial.

15, Deletions frow documents. Where anything has
been deleted from a document produced in response to an
interrogatory:

(a) specify the nature of the material deleted;

(b) apecify the reason for the deletion; and

(¢) identify the person responsible for the
deletion.

16. Claim of orivilege. If objection {5 made to

ansvering any interrogatory or disclosing the substance of any
document on the basis of any claim of privilege, defendant is
requested to specify in writing the nature of such information
or documents, along with the nature of the privilege claimed,
so that the Court may rule on the propriety of defendant's

objection. 1In the case of documents, defendant should state
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(a) the title of the document;

(b) the nature of the document (interoffice
memorandum, correspondence, report, etc.);

(e) the author or sender;

(d) the addressee;

(e) the date of the document,

(£) the name of each person to whom the
original or a copy was shown or circulated,

(g) the names appearing on any circulation list
relating to the document,

(h) the basis upon which privilege is claimed, and

(1) a summary statement of the subject matter of the
document in sufficient detail to permit the court
to rule on the propriety of the objection.

Definitions

1. "Person" unless otherwise specified means a
natural person, f£irm, partnmership, association, corporation,
proprietorship, governmental body, government agency or commission
or any other orgnization or entity.

2. "Document” i{s defined as any recording of information
in tangible form. It includes, but is not limited to, memoranda,
reports, evaluations, correspondence, communications, intra-office
wmemoranda, inter-office communications, agreements, contracts,
invoices, checks, journals, ledgers, telegrams, handwritten
notes, periodicals, pamphlets, computer or business machine

rint-outs, accountants' work papers, accountants' sgtatements
P pap
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and writings, notation or records of meetings, printers' galleys,
books, papers, speeches, public relations issues, advertising,
material filed with government agencies, office manuals, emplovee
manuals or office rules and regulations reports of experts, any
oche} written matter, tape recordings or other sound or visual
reproéuction materials, computer data bases, or any tangible or
physical objects however produced or reproduced upon which
words or other information are affixed or recorded or from
which by appropriate transcription written matter or a tangible
thing may be produced. Where a document is to be identified or
produced, all originals or if not available, copies, together
with all prior drafts, or all copies which are in any manner
different from the original, are to be identified or produced.

3. "Relating to” means constituting, defining,
containing, embodying, reflecting, identifying, stating,
referring to, dealing with, or in any way pertaining to.

4. "EPA" means the United States Environmental
Protection Agency.

S. "Discharge" includes a discharge of a pollutant or
pollutants to navigable waters from a point source.

6. "Pollucant” is as defined {n 33 U.S.C. §1362.

7. "Clark 0il" shall mean defendant Clark 0fl and
Refining Company, its subsidiaries, divisions, officers,
employees, agents, servants, and, unless privileged, its attorneys.

8. The "Garyville plant” means the petroleum refinery

owned and operated by Clark Oil in Garyville, St. Mary's Parish,
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Louisiana, including its wastewater treatment and related

facilities.

9. The "Garvville permit" means National Pollution

Discharge Elimination System (NPDES) Permit No, LA 0051993
as issued, administratively extended or renewed.

10. The "Garyville permit limits" mean any water
pollutant discharge limitations or conditions contained in
the Garyville permlt.

11. The "State” means the State of Louisiana, including
its departments, agencles and officials.
Interrogatories

1. State all water pollutant discharge limitationms,
including any extensions or modificatioms, Clark 0{l contends
have applied since January !, 1981 at its outfalls at the
Garyville plant, specifying the source of each of those
limitations.

2. Are any of the values contained in any Discharge
Monitoring Reports ("DMRs") submitted by Clark 01l to EPA or
the State relating to the Garyville plant inaccurate or
misleading? 1f so, for each such value sfa:e in what respect
it is inaccurate or misleading; what Clark 0il contends
the correct value 1s, specifying the basis for this caleculation
and identifying any documents relevant to this calculation;
the reason for the original error; idenctify all persons
responsible for calculating the original value and the new

value; and state whether the allegedly correct value complies
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with the Garyville permit limies.

3. List each discharge of water pollutants from any
source at the Garyville plant exceeding the Garyville permit
limits for such source, or any discharge of water pollutants
without a permit, stating for each such discharge the date
and duration of the discharge; the source; the gquantity and

. concentration of pollutant discharged; all sampling or testing
done with respect to the discharge; any explanation or reason
known to or hypothesized by Clark Oil why the discharge
exceaeded the Garyville permit liwmits; and an identification
of all acts taken to respond to the discharge or to prevent
future discharges, including equipment changes, changes in
operating or maintenance procedures or operator training
or disciplinary actions.

4. Does Clark 0{l con:;;d that {t could not prevent
the discharges listed in response to Interrogatory No. 3 above
from exceeding the Garyville permit limits? If so, specify
each and every such discharge and for each state all facts
supporting the contention that such violations were not
preventable. )

5. Does Clark 0il contend that operator error
caused any of the discharges listed in response to Interrogatory
No. 3 above to exceed the Garyville permit limits? If so,
identify each employee whose error Clark 0il contends to have
contributed to the discharge; identify all acts of the employee

which are contended to have resulted in the discharge exceeding
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the Garyville permit limits; identify the {mmediate supervisor
of the employee; and identify all documents or communications
containing or relating to instructions to the employee regarding
discharge limitations, reduction of pollutant discharges, or
measures to be taken in the event of discharges in excess of

the Garyville permit limits.

6. Does Clark 01l contend that equipment malfunction
or defect, including design defect, caused any of the discharges
listed in response to Interrogatory No. 3 above to exceed the
Garyville permit limits? If so, identify the type of equipment;
state the manufacturer of the equipment, the model number and
any other identification number for the equipment; describe
the malfunction or defect; state in what manner the malfunction
or defaect i3 allaeged to have caused the discharge to exceed
the Garyville permit limits; identify the persons responsible
for maintaining the equipment and/or preventing malfunctioning:
identify all documents containing instructions for maintaining
or servicing or preventing malfunction of the equipment;
fdentify the persous responsible for purchasing or approving
the purchase of the equipment; identify all persons responsible
for review of the design, operation, or suitability of the
equipment; and state whether the equipment is still in Clark
0il's possession and i{f not, where it {is.

7. Does Clark 01l contend that it has not been

feasidle to comply with any of the limitations contained in
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the Garyville permit? 1f so, state the basis of this contention,
identifying all persons, including experts or consultants

with knowledge of the basis for this contention, and identiiying
all documents relating to this contention.

8. During the week preceeding each discharge identified
in response to Interrogatory No. 3 above, had Clark 0Oil made any
production process changes, including equipment or formulation
changes, which were designed to or had the effect of.varying produc:
time or the production process? 1f so, desecribe any such process
changes, identifying any documents relating to such changes.

9. Describe each measure considered by Clark 0il
to reduce water pollutant diaéharges or to achieve compliance
with the Garyville permit limits, including but not limited to
modifications of production processes, and modifications of
pollution control facilities, including in the description
the nature of the measure, the period of time during which it
was considered, and an identification of the persons who
participated in the consideration or evaluation of the measure,
tdentifying any documents relating to such consideration. If
any such measure was implemented, identify each action taken to
lmplement it, specifying the dates, the action, the costs or
expenditures relating to each such act, including operation and
maintenance costs, stating what portion of the expense, {f any,
was eligible for investment tax credit and, if applicable, the

tax credit claimed, and identifying all documents relating to
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such costs or expenditures and tax credits. -For reasures

not implemented, state the reason the measure was. 10t implemented
and the estimated cost of the measure, including oseration

and paintenance costs.

10. 1Identify each person now or formerly in the
employ of Clark 0il who has or had responsibility with regard
to monitoring, analysis and reporting of pollutant discharges
from the Garyville plant; compliance by the Garyville plant
with water pollution control laws and regulations; design,
Banagement, control or evaluation of production or the production
process at the Garyville plant insofar as it affects or may
affect the discharge of water pollutants: training and supervision
of employees working with processes or equipment that produces
or controls water pollutants; operation and maintenance of
water pollution control equipment at the Garyville plant; and
initiation and evaluation of budget requests for pollution
control or other capital equipment.

11. 1dentify all persons who work for or have worked
for Clark 0il, or who are or have been consultants to Clark 0il,
or who work for or have worked for conmsultants to Clark 011,
who have knowledge of the nature and amount of water pollutants
discharged from the Garyville plant including sampling and
testing for BODs, TSS, COD, phenols, ammonia, sulfide, chromium
and oil and grease; measures considered or taken by Clark 0il

to reduce discharges of water pollutants from the Garyville plant;

CWA Compliance/Enforcement 8-88 Guidance Manual 1985



Chapter Eight Exhibit 8-8

e 14 =

budgeting, financial, and technical analysis of water pollution
control equipment and other capital improv:ment projects;
operation and maintenance of water pollution control equipment
at the Garyville plant: sources of wastewaters at the Garyville
plant; financial aspects of the Garyville plant, including

cagh flows, overating expenses and profitability; and initiation
and evaluation of budget requests for pollution control or
other capital equipment.

12. Identify each person, firm or corporation, including
employees, whom Clark 01l has consulted regarding water pollution
control at the Garyville plant, stating when such consultant
was retained; the nature of any advice or opinion rendered by
the consultant; whether any documents were given to the
consultant in connection with its work, identifying all such
documents; whether any documents were preparad by the consultant
in connection with his work, identifying all such docunments;
and whecther any document was prepared by Clark 01l or its
agents or other consultants relating to any advice or opinion,
or document prepared by the consultant, identifying all such
documents.,

13. 1Identify all entities which were predecessors
to or connected with Clark Oil with regard to owmership or
operation of the Garyville plant, including subsidiarfes,
divisions, affiliates, partnerships, Joint ventures or other

entities, gstate what discussions, if any, Clark 011 had with
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and compliance with the Garyville permit, and identify all
doc§ments relating to such discugsions.

14. State whether Clarx Oi{l has any actual or
potential insurance coverage, including comprehensive liability,
applicable to any of the claims asserted in this action by
the Unicted States. If gso, identify the insurers and state
the policy number and the amount of the insurance, identifying
all such policies. State whether any insurance company has
ever performed an environmental risk assessment or other
study regarding Clark 0il's compliance with water pollution
control laws, identifying the company and the assessment or study.

15. Has Clark 0il ever orally reported to EéA or the
State, by telephone or otherwise, any discharge of pollutants
fromn the Garyville plant which exceeded the Garyville permit
limits? 1If so, identify each such oral report, giving exact
dates and times, all persons authorizing or making such reports,
all persons to whom such reports were made, and the substance of
each such report. Identify all documents relating to the above,
including any records of telephone calls, giving their present
location,

16. State each and every occurrence of oil sheen, oil
globules or oil spills in the Mississippi River observed at or
_near the Garyville plant known to Clark 0il and identify all

documents relating to the same including their present location.
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For each occurrence state the exact dates and times Clark Oil
first became aware of sﬁch occurrence, the duration of the same,
whether the same was reported, orally or in writing, to the State
or EPA, and the names of all persons making or authorizing such
observances or reports and all persons to vhom such reports were
made.

17. State the methods, procedures or techniques for
computing monthly or daily average discharge results reported
in Clark 0il's discharge monitoring reports for each and every
monthly reporting period from August, 1981, to the present at the
Garyville plant, stating for each montﬁ during the above period
the total number of times during each month that sampling was
conducted for each parameter in the Garyville permit and the
exact dates and times of such sampling; the total number of
samples used to compute the monthly average for each parameter
and the specific method used to compute that average; all sampling
results for each parameter obtained during each month; the average
result for each parameter which was obtained, 1f different
from that reported in discharge monitoring reports for each
month; the sampling methods eor techniques used: and identify
all documents relating to the above, including any statements
~f policy, procedures, schedules, or rationales relating
thereto,

18. State the methods, procedures or techniques for
computing the daily maximum discharge results for each para-

meter in the Garyville permit for each and every monthly
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reporting period from August, 1981 to the present at the Garyville
plant, stating for each month during the above period the total
number of times during each month that sampling was conducted
for each paramete~ and the exact dates and times of such
sampling; all samyling results for each parameter obtained
during each month; the sampling methods or techniques used;

the methods, procedures or techniques employed in reporting

the results to the State or EPA in discharge monitoring
reports, including the reasons for employing such methods,
procadures or techniques; and identify all documents relating
to the above, including any statements of poliecy, procedures,
schedules or rationales réla:ing thereto, giving the present
location of all such documents.

19. State the rate of return on equity (the average
anticipated future value of the annual after tax income divided
by the total value of common shareholder interest) for Clark
011 for each year since 1981; state all facts or other infommation
supporting or relating to your answer and identify the person(s)
who provided the information.

20. State the interest rate on borrowed capital (long
term debt) of Clark 01l for each year since 1980; state all facts
or other informatiun supporting or relating to your answer and
fdentify the person(s) who provided the information.

21. State the equity share of the total lnvescyen:

of Clark 0il. [The equity share is equal to the prooortion of a
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corporation's long-term financing which is provided by common
shareholders. 1t is a fraction, the numerator of which is the
sum of all common equity accounts on a corporation’'s balance
sheet including common stock, retained earnings, capital surplus
and any ohter accounts representing common equity investments.
The denominator of the fraction is given by adding to the
numerator the sum of the preferred stock account plus all long-
term debt incurred by the owner (excluding portions of such
debt in the current account).,] State further each item in the
calculation. State all facts or other information supporting or
relating to your answer and ldentify the person(s) who provided
the information.
22. State'the depreciable life (minimum number of
vears over which the particular pollution control equipment
may be depreciated) of the facilities ingtalled at the Garyville
plant pursuant to the administrative order issued by the
Louisiana Environmental Control Commission on June 24, 1982.
State all facts or other information supporting or relating to
your answer and identify the person(s) who provided the information.
23. 1dentify all persons having responsibilicy for
or otherwise having substantial knowledge of the financial
condition and affairs of Clark 0i{1 and/or any parent or holding

company.

24, 1dentify all experts expected to testify at

trial, stating the subject matter on which the expert is
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expectad to testify, and the substance of the facts and
opinion to which the expert is expected to testify with a
summary of the grounds for each opinioen.

25. Ildentify all witnesses other than those identified
in response to Interrogatory No. 24 above, who are expected
to testify at trial, summarizing their expected testimony and
identifying all documents upon which they intend to rely.

Respectfully submitted,

JORN VOLZ
United States Attormey
Eastern District of Louisiana

By:

Asaiatanc.UnLCed States Attorney

g%% b N o
R . , Attormey

Environmental Enforcement Section
Land and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

OF COUNSEL:

ELLIOTT P. LAWS

United States Environmental
Protection Agency

401 M Screet, S.W.

Washington, D.C. 20460
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Sample Request for Production of Documents

IN THE UNITED STATES DISTRICT COURT
FOR THE NORVHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,

Plainciff,
- Civil Action No. 84-CV-681
v. (MINER, J.)
GENERAL ELECTRIC CORPORATION,

Defendant.

UNITED STATES OF AMERICA'S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS

Pursuant to Rule 34 of the Federal Rules of Civil
Procedure, plainciff United States of America hereby requests
that defendant General Electric Corporation produce and permit
this plaintiff to inspect, copy or photograph each of the following
documents of thiﬁgs whiéh may bn'in the possession, custody or control
of the defendant by the plaintiff, i{tcs actorney or gsomeone acting on
the plaincif£'s behalf. These documents are to be produced at
the 0£fice of the United Staces Attorney for the Northern District
of New York, 369 Federal Building, Syracuse, New York 13260, within
within 30 days after service of this Request or such other place
as counsel for the parties may agree.
lnscTuctions

1. Document no longer in vossession. If any document

requested i{s no longer in the possession, custody or coacrol

of defendant, scate:
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(a) what was done with the document;

(b) when such disposition was made;

(¢) cthe identicy and address of the current
custodian of the documenc;

(d) the person who made the decision to transfer
or dispose og.the document;

(e) the reasons for transfer or disposition.

2. Sources of documents. 1In responding to this
Request, every source of documents to which defendant has
access should be coasulzed, regardless of whether the source
is within defendant's immediate possession or control. All
documents in the possession of experts or consultants should
be consulted.

3. Time period. Unless otherwise indicated, this
R;ques: applies to the time period from July 1, 1977 uneil
the date upon which production occurs.

4. Supplemental Production. This Request is
contimuing: defendant's response must be supplemented if
defendant obtains Further or different information or documents
between the date of production and the time of trial.

5. Deletions from documents. Where anything has
been deleted from a document produced in response to a request:

(a) specify the nature of the material deleted;
(b) specify the reason for the deletion; and

(¢) identity che person responsible for the deletien.
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6. Claim of Privilege. If-objecciou {s made to
production of any documents on the basis of any claim of
privilege, defendant is requested to specify in writing the
nature of such informacisu or documents, along with the nature
of the privilege claimed, so that the Court may rule on the
propriety of defendant's objection. 1n the case of documents,
defendant should stata:

(a) the title of the document,

(b) the nature of the document (interoffice

memorandum, correspondence, report, etc.),

(c¢) the author or sender,

(d) the date of the document,

(e) the name of each person to whom

the original or a copy was shown or circulated,

(£) the names appearing on any circulation list

relating to tha document,
(g) the basis upon which privilege i{s claimed,
and

(k) a summary statement of the subject matter of
the document in sufficient detall to permit
the court to rule om the propriecy of the
objection.

7. 1Inability to respond. Whenever defendant is

unable to produce documents in response to a Request, state

the steps taken to locate responsive documents.
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8. Relation to particular redquests. For each document

produced, indicate to which numbered paragraph it responds,
Definicions

1. "Person” unless otherwise specified wmeans a
naturil person, f£irm, partnérship, association, corporation,
propriecorship, gavernmenca% body, govermment agency or commission
or any other organizatiomn or emtity.

2. "Document” is defined as any recording of information
in tangible form. 1t includes, but is not limited to, memoranda,
reports, evaluations, correspondence, communications, intra-office
memoranda, inter-office communications, agreements, countracts,
inovoices, checks, journals, ledgers, telegrams, handwritten
notes, perlodicals, pamphlets, computer or business machine
print-outs, accountants' work papers, accountants' statemeats
a;d writings, notations or records of Reetings, printers' galleys,
books, papers, speeches, public relations issues, advertising,
material filed with government agencles, office manuals, emplovee
manuals or office rules and regulations reports of experts, any
other written matter, tape recordings or other sound or visual
reproduction materials, computer data bases, or any tangible or
physical objects however produced or reproduced upon which
words or other information are affixed or recorded or from
which by appropriate transcription written matter or a cangiﬁle
thing may be produced. The complete original, or a complete copy

if che original is not available, together with all prior drafts
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and all copies which are in any manner different from the original,
are to be produced.

3. "Discharge"” includes a discharge of a pollutant
or pollutants to navigable waters from any point source.

4. "Relating to" means comstituting, defining,
containing, embodying, reflecting, identifying, stating,
referring to, dealing with or im any way pertaining to.

5. The "facility" means defendant's facility located
in Waterford, New York, and iacludes defendant's property
surrounding the facility.

6. "Discharge” is definmed in § 502(12) and (16) of
the Clean Water Act, 33 U.S.C. § 1362(12) and (16).

7. "Pollutant” is defined in § 502(6) of the Clean
Water Act, 33 U.S.C. § 1362(6).

’ 8. "NPDES permit" means National Pollution Discharge
Elimination System Permit No. N.¥. 0008605 as renewed or modified,
and any New York State SPDES permit.

9. "NPDES limits” means any discharge limitations
or conditlons contained in defendant's NPDES permit.

10. The "State” means the State of New York, including

any departments or agencies.

Requests for Production
1. All organizational charts of the Waterford faciii:y.
2. Any organizational charts showing the relationship

between the Waterford facilicy and defendant's headquarters, and the
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relationship between the defendant corporation and any parent,
subsidiary or affiliated companies.

3. All permits or other documents authorizing water
pollutant discharges from the Waterford facility.

4. All doeuments telating-fo any test results, laboratory,
analyses, flow measurements or concentration analyses of any
discharge from the Waterford facility, including all discharge
monitoring reports, bypass reports, other reports on discharges
maincained_by defendant or sent to any govermment eatity, flow
logs and measurements, tests or analyses for Biological Oxygen
Demand ("BODs"), Total Suspended Solids ("TSS"), Total Kjeldahl
Nitrogen as N ("TRN"), pH, phenols, copper, 0il and Grease, and

all documents used as the basis for or in preparation of such

documents.
5. All documents which refer or relate to the quanticative
or qualitative characteristics including the toxicity, or chemical
or physical characteristics, of the Waterford facility's discharges
of water pollutants.
6. All documents which refer or relate to the effeccs -
of cthe Waterford facility's discharges on the water qualicy
of the Hudson River into which defendant discharges, or which
refer or relate to whether or not the facility's discharges

violate applicable water pollution control laws, including NPDES
limies,
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7. All documents relating to process or equipment
changes at the Waterford facililty which were designed to, or had
the effect of, preventing or reducing discharge of water pollutants.

8. All documents relating to change(s) in operating,
malntenance or inspection procedures at the Waterford facility
which were degsigned to, or had the effect of, preventing or
reducing discharge of water pollutants.

9. All documents relating to difficulties encountered
by defendant in meeting NPDES limits, or other water pollutant
effluent limitations at the Waterford facilicy.

10. All documents relating to consideration by defendant
of whether to imstall, not to install and to defer installation of
wataer polluction control equipment at the Waterford facility.

1l. All documents relating to consideration by defendant
of whether to implement, not to implement and or defer implementation
of process changes that would affect pollutant discharges at the
waterford facilicy.

12. All documents relating to the advantages or dis=
advantages or potential implications to defendant of delaying
installation of water pollution equipment at the Waterford facility.

13. All documents relazing to the capital, operating
or maintenance costs of water pollution coatrol equipment installed,
or considered for installation, at the Waterford facilicy to
achieve, or contribute to the achievement of, applicable water

pollution control standards, including NPDES limics.
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14, All documents relating to the types, kinds or numbers
of pleces of equipment that co:resp;nd to the cost figures contained
in the documents produced in response to Request 13 above.

15. All documents relating to the choice of rate of
return, or discount rate, to be used in calculating a discounted
cash flow for, or otherwise analyzing, a particular investment
by defendant.

16. All documents relating to decisions to include or
to exclude water pollutiom control equipment as altermatives in
deciding upon which capital assets corporate resources should be
expended (e.g., corporate planning documents or their equivalent
contalning such references).

17. All documents relating to criteria used by
defendant to determine whether to include or to exclude water
p;llution coatrol equipmenc at the Waterford facility within
a range of capital {nvestment alternatives,

18. All documents, including bid requests, bids,
estimates, contracts or staff memoranda, which relate to any
water pollution control equipment installed, or being inscalled,
at the Waterford facilircy.

19. All documents which relate to the costs of any
equipment or work discussed in Request 18 above, if not
already chere supplied.
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20. All documents which relace to defendant's
consideration or evaluation of the equipment referred to in
Request 18 above, or any other equipment designed or intended
to reduce water pollutant discharges by the facilicy,

21. All document; containing instructions to employees
at the Waterford facility regarding the level or amount of water
pollutant discharges.

22, All documents containing instructions to employees
regarding steps to be taken in the event of an unauthorized
discharge. .

23. All documents, including trainiﬁg manuals,
relacing to operating, testing or maintemance procedures with
respect to water pollution control equipment.

24. All documents evaluating facility procedures or
aféernative procedures for reducing water pollution discharges
at the Waterford faeciliry.

25. All documents analyzing or evaluating facilicy
equipment with respect to reduction of water pollutant discharges
at the Waterford facilicy.

26. All charts or diagrams illustrating faciliry
operating conditions and production flow at the Waterford facilicy.

27. All documents relating to control techmology,
devices or other equipment for the control or reduction of

water pollutant discharges at the Waterford facilicy.
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28. All documents relating to meetings, discussions,
or oral communications regarding water pollutant discharges
at the Waterford facility.

29. All documents or corporate records relating to
meetings, discussions or other oral communications regarding
technology, persounel training, imnspection, mainctenance or
any other means to reduce water pollutant discharges, or to
achieve compliance with NPDES effluent limits at the Waterford
facilicy.

30. All documents relating to meetings, discussions,
or any other oral communications relating to the cost of
measures for compliance with the NPDES effluent limitationms at the
Waterford facility.

. 31. All documents relating to complaints received
by defendant from any source regarding water pollutant discharges
from the Waterford faeility. )

32. All documents, including minutes, relating to
meetings of defendant's Board of Directors, officers, management
persounnel, facility persomnel or other agents of defendant
regarding water pollutant discharges, health or eavironmental
effects of water pollutant discharges or compliance with the NPDES
pernit for the Waterford facilirty.

33. All studies, evaluations, tests, reports or other
documents prepared by any contractor, agent or employee of defendant

or any other person relating to water pollutant discharges,
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including health or environneA:al effects, or compliance with <he
NPDES permit at the Wacerford faciliry.

34. All documents relating to inquiries made into the
causes of water pollutant discharges at the Waterford facility not
authorized by NPDES permit. '

35. All documents relating to procedures for reporting
water pollutant discharges, or violations of water pollutiom laws
or regulatioms, to EPA or the State.

36. All documents that refer or relate to contacts
of any kind between officials of the Fedaral Govermment
(including but not limited to EPA) or the State, and persons
representing or acting on behalf of defendant relating in
any way to discharge of water pollutants by the Waterford
faeility.

37. All documents prepared for or furnished to any person
retalined by defendant as a consultant or expert in connection
with the subject matter of this case.

38. All reports, memcranda, analyses, computations or
other documents, including drafts, prepared by any person retained
by defendant as a comsultant or expert in connection with che
subject matter of this case,

39. All documents on which any witness intends to rely.

40. All docments relating to defendant's defenses and

affirmacive defenses,
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41. All documents defendant intends to rely on or
introduce into evidence at trial.

42. All documents identified in response to the United
States' TFTirst Set of Interrogatories.

43. All documents relating to defendant's or the
Waterford facility's document retention policies,

FREDERICK J. SCULLIN, JR.

United States Attorney
Northern District of New York

/
Assisvant United States Actorney
Northern District of New York
369 Federal Building
100 South Clinton Street
Syracuse, : ok 13260

Land“and Natural Resources Division
U.S. Department of Justice
Washingeon, D. C. 20530
202-633-2056

OF COUNSEL:

WILLIAM C. TUCKER

Office of Regional Counsel

U.S. Envirommental Protection Agency
26 Federal Plaza

New York, New York 10278
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Sample Motion for Summary Judgment

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA,
Plaintiff,

v. Civ. No. 83-3201
Section °*K"
ST. BERNARD PARISH and

STATE OF LOUISIANA,

Defendants.

e A o o

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT ON ISSUES OF LIABILITY

Pursuant to Rule 56, Fed. R. Civ. P., and for the
reasons stated in the attached memorandum, the United States
moves for partial suymmary judgment on the issues of liability.
In particular, the United States seeks summary judgment on
its claims thae:

(1) defendant St. Bernard Parish on 73
occasions failed to comply with monitoring

and reporting conditions of its NPDES permit,

in violation of permit conditions implementing

33 U.5.C. 1318 in a permit issued under 33 U.S.C.

1342 by a Regional Administrator of the United

States Environmental Protection Agency; and

(2) from October 28, 1979, to and including

the present, defendant St. Bernard Parish
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discharged pollutants into waters of the United
States without an NPDES permit authorizing the
discharge, in violation of Section 301 of the

Clean Water Act.

Respectfully submitted,

JOHN VOLZ
United States Attorney
Eastern District of Louisiana

By:

WILLIAM F. BAITY

Assistant United States Attorney
Hale Boggs Federal Building

New Orleans, Louisiana 70130
(S04) 589-3518

REED NEUMAN
Attorney
Environmental Enforcement Section
Land and Natural Resources Division
United States Department of Justice
Washington, D.C. 20530

(202) 633-4059

U T, CtoS
7
ALAN W, ECKERT
Senior Litigator

Office of General Counsel
United States Environmental

Protection Agency
Washington, D.C. 20460
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OF COYNSEL:

ELYSE DiBIAGIO-WOOD

QOffice of Enforcement and
Compliance Monitoring

United States BEnvironmental
Protection Agency

washington, D.C, 20460

(202) 475-8187

RALPH CORLEY

Office of Regional Counsel

United States Environmental
Protection Agency

Region VI

1201 Elm St.

Dallas, Texas 75270
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IN THE UNITED STATES DISTRICT COURT
. FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA,
Plaineit?,

Civ. No. 83-3201

)
)
)
)
v, )
) Section "Kk*
)
)
)
)
)

ST. BERNARD PARISH and
STATE OF LOUISIANA,

6efendants.

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT ON ISSUES OFf LIABILITY

In the attached motion, the plaintiff United States
noves under Rule 56, Fed, R, Civ, P., for parctial summary judge-
ment on i{ssyes of liability for violations of the Clean Water Act.
In particular, the United States seeks summary judgment on
defendant St, Bernard Parish's liability for its discharges
of pollutants {nto "waterd of the United States® without a
valid NPDES permit from October 28, 1979 to the present time,
in violation of the Act (Complaint, Paragraphs 7, 9), and {ts
liability, during the period when it held a valid NPDES pernit,
for repeated violations of {ts requirements for the submission
of diacharge monitoring reports and non-compliance reports
(Complaint, Paragraphs 11 and 12)., This memorandum also
states plaintiff's grounds for opposing the Motion for Summary
Judgment filed by defendant St. Bernard Parish on or about

April 3, 1984,
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1. STATUTORY AND REGULATORY BACKGROUND

Before 1972, federal water pollution control efforts
were directed towards assisting states in achieving water
qQuality atandards. States were required to develop water
Quality standards for interstate waters within their boundaries
according to intendsd uses (e.q9., agriculture, drinking water
supply, fish and wildlife management), taking into account
the vater's ability to assimilato the pollution. Concluding
that water quality standards alone were not adequate to restore
and maintalin the integrity of the nation's waters, Congress
enacted the Federal Water Pollution Control Act Amendments of
1972, Pub.L. No. 92-500, 86 Stat, 816, 33 U.S.C. 1251 et segq.
S. Rep. No., 92-414, 92d Cong., 1lst Sess. 8 (1971), reprinted

in 2 A Leqislative History of the Water Pollution Control Act

Amendments df 1972 in 1426 (1973) (hereinafter "Legislative

History®); EPA v. State Water Resources Control Board, 426

U.S. 200, 202-206 (1976). Adding to the water quality approach
established in the existing statute, the 1972 Amendments (now
referred to as the Clean Wator Act) established a detajled
requlatory system for technology-based standards to control

water pollution from point sources. 1/ The system {ncludes

1/  *Point source® {3 defined In Section 502(14) of the Act
to means

any discernible, confined, and discrete
conveyance, including but not limited to,

any pipe, ditch, channel, tunnel, conduit,
vall, discrete fissure, container, rolling
stock, concentrated animal feeding operation,
or vesael or other floating crate, from which
pollutants are or may be discharged. This
term does not {nclude return flows from
{rrigated agriculture.
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both substantive control requirements and procedures for
putting t;oso controls into effect.

The Act directed the Adninlstrator to promulgate
effluent limitations representing the degree of effluent
control which can be achieved by paint sources using various

levels of pollution control tachnology. E.!, duPont de

Nemours & Co. v. Train, 430 U.S. 112, 126-236 {1977). Pudblicly

owned treatment works (POTWs) were required to meet effluent
limitations based on secondary treatment 2/ by July 1, 1977,
Section 301(b)(1)(B), 33 U.S.C. 1311(b)(1)(8). To ensure
compliance with these effluent limitation standards, and
water quality standards and other requirements (see Section
301(b){1)(C)), Congress, in Section 4§02 of the Act,

33 U.S.C. 1342, established the National Pollutant Discharge
Elimination System {NPDES). The CWA prohibits the *discharge
of any pollutant,® 3/ from a point source, Section 502{6), 33

U.S.C., 1362(6), into the Nation's waters unless such discharge

2/ Secondary treatment, defined {n 40 C.F.R Part 133,

involves uses of biological processes, primarily
decomposition, with or without chemical disinfectants,
to remove organic wastes which are not removaed by mere
screening and sedimentation, which {s termed ®primary
treatnent,”®

3/ The term ®discharge of a pollutant,” as utilized {n
Section 301(a) and elsewhere in the Act, is defined {n
Section 502(12), 33 U.S.C. 1362{(12), to mean:

any addition of any pollutant to navigable
water from any point source * * ¢,
{continued)
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is in compliance with Section 402, Section 301, 33 U.S5.C, 1311;

EPA v, State Water Resources Control Board, supra, 425 U.S.

at 205. NPDES permits under Section 402 are issued by EPA or
by & state agency with an approved NPDES program. 4/

The CWA'limits the term of an NPDES permit to five
years. Section 402(b){1)(8), 33 U.5.C. 1342(b)(1)(B). All
NPDES permittees must submit an spplication for renewal of a
permit at least 180 days prior to the expiration date of the
permit., 40 CFR §122,21(0)(1983), When a timely and suffi-

cient application for reissuance has been made to EPA and the

(continued from previous page)

The term ®pollutant® is defined in Section 5N2(6) of the Act,
33 u.s.C. 1362(d), to mean:

dredged spoil, solid waste, incinerator
residue, sevage, garbage, sewage sludge,
munitions, chemical wastes, biological
materials, radioattive materials, heat,
wrecked or 4iscarded equipment, rock,
sand, cellar dirt and {ndustrial, muni-
cipal, and agricultural vasta discharged
into water,

The term "navigable waters® {s defined in Section 502(7) of
the Act, 33 U.5.C. 1362(7), to mean:

® * * the waters of the United States, including
the territorial seas.

The term °point source® {s defined in Section $02(14) of the
Act, n. 1, supra.

L Y4 Thirty-six states operate }helr own NPDES programs. The

State of Louisjiana, however, does not have an approved
NPOES program, and EPA thus has permitting authority within
the State,
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Agency i3 unable to reissue ‘the permit prior to the stated
expiration date, the permit remains in full torce and effect
until final action on the application. Howvever, if no timely
renewal application Is subritted, the permit expires. § U.S.C.

553(c); 40 C.P.R, 5§5122.6 (1983). See also Costle v, Pacific

Legal Foundation, 445 U.S. 198, 210-211 n. 13 (1960).
Section 509(b)(1l) of the CWA grants any interested
person the right to judicial review of the Administrator's
“action * * * {n approving or promulgating any effluent
limitation or other limitation under sections 301 * * e*
(33 U.S.C. 1369(bI(1)(E)), and "in issuing or denying any
permit under section 402 * * ** (33 y,5.C. 1369 (g)(l)(r)).
Judicial review is limited to the appropriate court of appeals
upon petition made within 90 days after the challenged action
of the Administrator. 33 U.$.C. 1369(b)(1}. This review is
exclusive of any other potential avenue fnr review, including
in an enforcement proceediﬁb. Section 509(b)(2), 33 u.s5.C.
1363(b)(2), provides:
(2) Action of the Administrator with respect
to which review could have been obtained
under paragraph (1} of this subsection
shall not be subject to judicial review
in any civil or criminal proceeding for
enforcement,
Section 309 of the Act provides broad federal
enforcement authority to Issue administrative orders and to
sue in Unjited States district courts to compel compllanée

and for imposition of civil and criminal penalties. Section

309, 33 vu.s.C. 1319,
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11, STATEMENT

Defendant St, Bernard Parish owns and operates the Munster
Plant, a POTH,.in Meraux, Louisiana., Answer, 16, In }974.
the Parish submitted an.appltcation for an NPDES permit for
discharges from the Munster Plant into the Forty Arpent Canal.
Affidavit of Shirley Bruce, Attachment F (hereafter “Brucs
Affidavie®}, Exh, A, 3/ EPA {ssued the permit on September 28,
1974, effective October 28, 1974, Answer, 16. The permit
expiration date was gset at the statutory maximum of five
years after issuance on October 27, 1979. Exh, B to Bruce
Affidavit ac 1, ¢

The interim and final effluent limitations (maximum allowable
pollucant disc'iarge levels, see Section 502(11) of the Act, 33
U.S.C. 1362(11)) in the permit were identical, 6§/ setting 30-day

avarage and 7 day average limitations on five-day biochemical

3/ Ms, Bruce's affidavit refers to "Attachments” to the
atfidavit, Wwe refer to them as "Exhibits® to avoid
confusion wizh the Attachments to this Memorandum

8/ The parmit limited flow from the Munster Plant to 2.§

million gallons per day (mgd) monthly avarage, and a
maximum of 5.0 on any day. The permit also contained the
tollowing additional effluent limitations;

30-day average 7=-day average
Biochemical Oxyyen 30mg/1 45mg/1
Demand (BODg)
Total Suspended 40mg/) 60mg/1
Solids (TSS)
(continued)
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oxygen demand (BUDsg), total sugspended solids (TSS), and fecal
coliform bacteria, The final effluent limitstions were
effoctive only until May 1, 1977, but the permit included
more stringent °projected effluent limitations® and required
the Parish to prepare and submit plants to meet these more
stringent limitations “at the earliest possible date.® Id.,
Special Condition 1.b., p. 5{s).

The principal monitoring and reporting requirements
were included as Special Condition 2 of the permit. This
condition required tiie Parish to monitor the limited effluent
constituents weskly, to record the results on a Discharge
Monitaring Report (DMR) (DMR) form, and to submit these
torms to EPA quartﬂfly. 1d, at 6-10.

ARGUMENT
I11. STANDARDS GOVERNING THE MOTION

The function of summary judgment {s to avoid a useless

trial if there {s no genuine dispute of mater{al fact. Moore's

Federal Practice 156,15, See Adickes v, S.H, ¥ress Co., 398 U.S.

144 (1970), The burden is on the moving party “"to establish the
absence of a genuine issue as to any material fact, and that he
is entitled to a judgment as a matter of law.® Benton-Volvo-

Metairie, Inc. v, Volvo Southwest, Inc., 479 P.2d 135, 138 (Sth

Cir. 1973)., Seq also Union Planters Nactional Leasing, Inc. v.

Hoods, 687 F,2d 117 (Sth Cir, 1982),

(continued from previous page)

Exh. B to Bruce Affidavit at 5. The terms "7-day average"

and *3J0-day average® were defined as the arithmetic mean of
all effluent samples collected within a period of saven or

thicty consecutive days, respectively, I1d. at 6.
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The United States willingly assumes this burden. As
shown by dalondant'; a¢missions and other facts as to which
there can'bo no real dispute, the defendant on many occasions
violatea requirements of its NPDES permit. Moreaover, because
of defendant's faflure to file an application for renewal of
its NPDES permit, defendant has since the fall of 1979 been
discharging pollutants without a permit in violation of the
Clean Water Act, The facts are set forth under Local Rule
3.9 in Plaintiff's Statement of Material Pacts as :o Which
There Is No Genuine Issue to be Tried, Attachment A, 1/

In order to prevail on ity claim of permit violations,
the United States must show that defendant violated the terms
?t fts NPDES permit, 1In order to prevail on its ciaim of
unlawtul discharyes, the United States must show that the Parish
discharyed pollutants without a permit. The Clean Water Act
provides tor “appropriate relfef, {ncluding a permanent or
temporary injunction,® and penalties of up to $10,000 per day
of violation, Section 309(b): (d), 33 v.5.C. 1319(b}, (Q),
for, inter alia, a ®violation of any permit condition or
limitation® implementing the reguiatory provisions of the
Act. Section 309(n)(3), 3) U.S.C. 1319(a)(3), These

regulatory provisiona includa Section 308, 33 U.S.C. 1318,

1/ tThe Parish's Motion for Summary Judgmeat failed to comply with
Local Rule 3.9. 1In the interest of erpediting the decision, the
United States {s not filiay n ilotion to Strike, See local Rule 3.16.
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suthorizing the Administracor to require the owners or operators
of a ®point sourcof to *{nstall, use and maintain * * ¢ .
monitoring equipment or methods * * ¢ [snd] provide such other
information as he may reasonably require.® Moreover, it {s un-
lawful for any “person® 8/ to "discharge” a “pollutant® from a
"point source® 3/ vithout an NPDES permi:., See pp. 3-4, Supra,
The same penalties apply as for permit violations. Section
309(d), 33 U.S.C. 1319(d).

Defondant St. Bernard Parish admits it is a "municipality®
and therefore a person under the Clean Water Act. Answer, Y3.
Thus in order to prevail on its claims of permit violations,
the United States need only show that the defendant at relevant
times failed to comply with its permit terms. To prevail on
its claim that the Parish has discharged without a permit,
the United States must shov that the defendant (1) °"dischargen®
(2) "pollutants® (3) into *waters of the United States® (4)
without an NPDES permit.

It is not, however, necessary for plaint{ff to show intent.
The Senate Report discussing the rationale of Section 301 indicates
that the provision was modeled on Section 13 of the River and

Harbors Act of 1899, 33 U.S.C. 407 (referred to as the Refuse. Act),

8/ The term "person® is defined to include a *municipality,® such
as St. Bernard Parish. Section 502(4),{S5) I1) U.S.C, 136}(4).(5).

3/ Por definitions of the terms *discharge,® “pollutans,® and
‘point source,® see notes 2 aad 4, supra.
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and was {ntended to prohibit all discharges of pollutants,
regardless of the motivation or fault leading to the dischacge:

The Committee believes that the no-discharge
declaration in Section 13 of the 1899 Refuse
Act is useful as an snforcement tool. There-
forae, this section [Section 301) declares the
discharge of pollutants unlawful. The Com-
mittee believes {t is important to clarify
this pofnt: no one has the right to pollute.

2 Legislative History at 1461. See aiso, United States v,

White Fuel Corp., 498 P.2d 619, 622 (1st Cir. 1974) (Refuse

Act is strict liabllity statute). Similarly, Section 301 of the
Clean Water Act has been held to set a strict 1{ability standarcd.

United States v. Earth Sciences, Inc., 599 P,2d 3168, 374 (lOth

Cir. 1979). As the court stated {n United States v. Amoco 0il Ca.,
No. 80-0301-Cv-w-0, slip op. at 15 (W.D. Mo, Jan, 3, 1984)
{Attachment D)

The liability imposed under §1319(d) §s a
variety of strict lfability, and neither
fsult nor intent are relevant thereto,
except in connection with the amount of
penalty {mposed. [C{tations omitted,]

IV. THE PARISH REPEATEDLY VIOLATED THE MONITORING AND REPORTING
CONDITIONS OF ITS PERMIT

As indicated above, the Parish's NPDES permit
required it to measure several effluent characteristics of
the Munster Plant's discharge -- flow, BODg, total suspended
solida, settleable solids, pH, and fecal coliform bacteria.
Flow was to be measured daily, settleable 3solids twice weekly,
and the other characterisi:izs weekly. The Parish was then

required to summarize this information monthly on a Dischacge
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Monitoring Report furm and to report the results to EPA
quarterly. Exh, B to Bruce Affidavit at 6-10, The Parish
has established a consistent pattern of non-compliance with
the monitoring and reporting requirements of its permit. For
purposes of this mothn, plaintiff seeks summary judgment
respecting 73 specific instances of failurs to monitor and
report effluent charactsristics. A list of thess viclations
of Condition 2, requiring the submission of DMRs, is attached
as Attachment 8,

The violations are established by the defendant's
own Discharge Monitoring Reports, which are agency records.
authent{cated by the Bruce Affidavit, at Exh. C. Attachment
B summarizes the instances whers the reports fail to show
{nformation required by the permit to be repocted,

V. SINCE 1979 THE MUNSTER PLANT HAS DISCHARGED POLLUTANTS WITHOUT
AN _NPDES PERMIT IN VIOLATION OF THE CWA

The United States is entitled to summary judgment on its
claim that the Munster Pl;nt has discharged without an NPDES
permit from October 24, 1979, the day after {ts NPDES permit
expired, to the present tims. Defendant undeniably lacks an
NPDES permit. The Munster Plant "discharges® sewage esvery
day to the Forty Arpent Canal., See Declaration of Robert
Hiller, Attachment E. “Sewvage® is a “pollutant.® Section
502(6), 33 U.S.C. 1362(6}. If these daily unpermitted discharges
are into a “water of the United States,® all the elements of

s violation are established. Although dafendant in {tcs

Motion for Summary Judgment claims that the Forty Arpent
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Canal {s not "waters of the United Stastos,® this claim i{s raised
in the wrong court, ten years too late,

A. Defendant has no NPDES Permit.

' Extension of expired NPDES parmits is governed by
5 U.S.C. 338(c), which provides in relevant part:
¢ % ¢ when the licenses has made timely and
sufficient application for a renewal or a
new license in accordance with agency rules,
a license with reference to an activity of a
continuing nature does not expire until the
spplication has been finally determined by
the agency,
EPA rules, in conformity with this provision, provide that
NPDES permits are automatically extended {f renewal applications
are “timely® and "complete.® 40 C,F.R. $§122.6(a)(1)(1983),
Under 40 C.P.R. $§122.21(d), a renewal application {s timely only
{¢ submitted at lesst 180 days before expiration of the existing
permit, The same requizement has been continuously in effect
since 1973, see 40 C.F.R. §125.12(3J)(1978), 38 Fed,Req. 13533
(May 22, 1973), and was {n effect at the time the Munster Plant
permit expired in 1979, see 40 C.F.R. §S 122.10, 122.12 (1979).
Defendant's NPDES permit for discharges from the
Munster Plant expired on October 27, 1979, Exh. B to Bruce
Affidavit at 1. VYet defondant failed to submit a renewal
application uatil February 2, 1983, more than three years
after the permit expired. Exh. E to Aruce Affidavit, Merely
submitting an appllication, of course, does not authorize the

dischacrge of pollutants. Thus, the Munater Plant continues

to discharge without a permit to the present day.
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B. Defendant is discharging into “"waters of the
United States.®

* 1. Defendant is barred from challenging its 1974
NPDES permit, which includes EPA's determination
that the Munster Plant discharges into “"waters of
the United States,*®

The defendant was issued an NPDES permit in 1974 °*to
discharge from [the Munster Plant) to receiving waters named 40
Arpent Canal (04M) * * *,° Bruce Affidavit, Exh. B at 1.
Defendant at that time could have sought judicial review of
this permit determination in the court of appeals, but did not.
This fallure is dispositive of its claim that it is not dis~-
charging into "waters of the United States,® -

It is axiomatic that {f Congress lodges judicial ;evtev
powers cver a matter in one court, other courts are implicitly
excluded from reviewing that same matter. Fot{ v. INS, 375

U.S. 217 (1963); Whitney National Bank v. New Orleans Bank, 379

U.S. 411 (1965): This s true of NPDES permits, which are review-
able exclusively by courts of appeals under Section 509 of the

CwA. E.Q., Sun Enterprisesg, Ltd, v, Train, 532 F.2d 280 (2d Cir.

1976}, And it is especially true of review of permit issuance
actions in enforcement proceedings, which {s specitically barred

by Section 509(b)(2). See, 3.9., United States v. Cutter

Laboratories, Inc., 413 f, Supp. 1295, 1298 (E.D. Tenn. 1976).

Defendant St, Bernard Parish plainly could have
raised its claim that the Forty Arpent Canal {s not °“waters
of the United States® on review of {ts 1974 NPDES permit in
the court of appeals. It is a principal function of reviewing

courts to Inquire into into the jurisdiction of an agency to
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take the action under review, E.g., Batterton v, francis,

432 U.S, 418, 426-29 (1977), Because the Parish failed to
seek roview when it was proper to do 30, it may not now

obtain ft. A situation sim{lar to this one was presented {in
United States v. Velsicol Chemical Corp., 438 P, Supp. 945
(W.D. Tenn, 1976). There, the defendant in an action for
violation of its NPDES permit conditions contended that it was
discharging into a POTW, not waters of the United States. The
court rejected this argument, {n part because actlons in
issuing the permit were not reviewable in an enforcement pro-
ceeding, 1d. at 948-49,

2. The Forty Arpent Canal i{s "vaters of the United
States,*

Federal jurisdiction under the Clean Water Act extends
to “navigable waters,® Section 502(7), 33 U.S,.C., 1362(7), which
are defined as “the vaters of the Unitecd States, including the
territorial seas.® 1d. It was Congress' intention that this
term be given “the broadest possible constitutional interpreta-
tion * ¢ 0.0 S. Rapt, No, 92-1236, 92 Cong., 2d Sess, at 144
(Conference Report), in 1 Legislative History at 327, See also

United States v. Lambert, 705 F.2d %36, 537-38 (llth Cir. 1981);

Leslie Salt Co. v. Froehlke, 578 F.2d 742 (9th Cir. 1978). The

Fitth Circuit has held that the commerce clause extends to

protecting estuarine walers and the f£ish and wildlife that inhabit
\

thent
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destruction of fish and wildlife {n our estuarine

waters does have a substantial, and i{n some areas

devastating effect on interstate commerce, * * ¢
Zabel v. Tabb, 430 F.2d 199, 203-04 (Sth Cir. 19701, cert.
denied, 401 U.S. 910 (1971),

In keeping with Congress' {intention, EPA has defined
the term ®waters of the United States® to include all waters,
fncluding "*wetlands,' * * ¢ iho use, degradation, or destruction
of which would affect or could affect interstate or foreign

commgrce * * *,° commerce * * *,* 40 C,F.R. §122.2 (definition

of “"Waters of the United States.®) (1983), 10/

10/ The complete definition is as follows:

(a) All waters which are currently used, were
used in the past, or may be susceptible to use
in interstate or forelgn commerce, including
all wvaters which are subject to the ebb and
flow of the tide:

(b) All interstate waters, including interstate
*wetlands;*® )

(c) All other waters such as intrastate lakes,
rivers, streams (including intermittent streams),
mudflats, sandflats, ®wetlands," sloughs, praicie
potholes, wet meaddws, playa lakes, or natural
ponds the use, degradation, or destruction of
which would affect or could aftect interstate or
foreign commerce including any such waters:

(1) Which are or could be used by interstate
or foreign travelers for recreational or other
purposes;

(2) From which fish or shellfish are or could
be taken and sold in interstate or foreign
commerce; oOrC

(3) Which are used or could be used for indus-
trial purposes by industries in interstate
commercey

(ftn. continued on next page)
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“Wetlands® are defined in the same section to mean:

those areas that are inundated or saturated by
surface or groundwater at a freguency and duration
sufficient to support, and that under normal
circumatances do support, a prevalence of
vegetation typically adapted for life in

saturated soil conditions. Wetlanda generally
include swamps, marshes, bogs, and similar

areas, .

Subsection (d) of the definition of “waters of the United

States® also includes any "tributary® of a water otherwise
falling within the detinition, The definition the Corps of
Engineers has establ{shed of “vaters of the United States,®

which is substantively i{dentical to EPA's, has been approved

ana appllied by the Fifen Clrcuic in Avoyelles Sportsmen's

{d) All impoundments of vaters othervise defined
as wvaters of the United States under this
definition;

{e) Tributaries of waters identified in para-
graphs (a)-(d) of this definition;

(€) The territorial sea; and

(g) ®Wetlands” adjacent to waters {other than

waters that are themselves wetlands) identified
in paragraphs (a)-(f) of this definition.

Waste treatmant systems, including treatment
ponds or lagoons designed to meet the requirements
of CWA (other than coolingy ponds as defined in 40
CFR §423.11(m) which also meet the criterfa of this
definition) are not waters of the United States.
This exclusion applies only to manmade bodies of
water vhich neither were originally created {n waters
of the United States (such as disposal area in wet-
lands) nor resulted from the impoundment of waters of
the United States. [See Note 1 of this section.]

This definition was in effect at all relevant times.
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League, Inc. v. Marsh, 715 P.2d 897, 914-916 (5th Cir, 198)),

and Buttrey v, United States, 690 F.2d 1170, 118%5-86 (5th Cir.
1982), a;é was most recently followed by this Court in Buttrey
v, United States, 573 P. Supp. 283 (E.D. La. 1983).

The Forty Arpent Canal is “waters of the United States
States” because it {s a tributary of wetlands that are them-
Selves “watars of the United States® and because it is a
tributary, ultimately, of the Gulf Outlet Channel of the Missis-
sippi River. St. Rernard Parish has previously acknowledged in
its 1974 permit application that the Porty Arpent Canal is a
tributary of the Gulf Qutlet Channel, Under "Name of receiving
water or waters,® the Parish entered, ®40 Arpent Canal to Missis-
s{pp!{ River = Gulf Outlet,® Exh., A to Bruce Affidavit at 2. Thus,
the Parish plainly believed that discharges to the Canal would
ultimately find their way to the Gulf Outlet, a water that is
navigable in fact. Moreover, in a 1978 report to EPA acknowledg-
ing a bypass -~ that is, a discharge of raw sewage =-- the Parish
acknowledged that the by;ass condition threatened "extensive
oyster leases in the area.® Exh, D to Bruce Affidavit at 1,
Evidently the Parish knew its discharges would reach waters
*from which fish or shellfish are or could be taken and sold
in {nterstate commerce.® Such waters are "waters of the
United States.® See pp. 21-22 infra.

Aside from the Parish's admissions, the evidence

plentifully shows that the Forty Arpent Canal is “wvaters of the
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United States.® The Canal, which receives effluent from the
Munster.Plant, is bordered on the northern side Dy a leves,
approximately U feet hiyn. Affidavit of Lr. william Kruczynski,
Attachment C (hereatter "Kruczynski Affidavit®), 18.c, 11/

Two pumping stations alony the leves discharye water
trom the Canal into a wetland area north of the levee. 1d.
The Pacish admits that these discharges periodically occur,
See Affidavit of Michael Roy Merkl (hereafter “Merkl Affidavit®)
attachea to defendant's Motion for Summary Judyment, at 2;
Memorandum in Support of Defendant's Motion for Summary Judg-
ment (Def, Menm.) at I, 4. .

The two pumbing stations discharyge {nto cpen water
pools in the wetland area. These pools in turn are connected
by open water channels throuyh the wetland to bayou Bienvenue
and the fississippi River Gulf Outlet. Kruczynski Affidavitc,
Yd.c. The areas adjacent to the levee alony the entire lenyth
of the Forty Arpent Canal are wetlands, permanently saturated
both by some tresh water {fput, ptobuoly_fzom the Violet Canal,
and by tical action rrom the north. 1d. vd.e, 8.y,

. These wetlands are characterized by a predominance

ot wetland veyetation, includiny Spartina alterniflora,

4
Spartina patens, Panicum ‘'viryatum, Scirpus americanus, and

Iva frutescens at the northern portiéns, shading go'cypzess

and otner vetland trees and shruos toward the south.' 1d., 1¥.0.,

\
11/ 1t will assist this Court in understandiny this evidence to
refer to the two maps attached to Attachment G and tO the
diayram, photo,raphs and infrared aerial pnotoyrdaph attached to
the Kruczynski afficsvit, Attacnment C.
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.., 8.4. These plants are adapted for life in saturated soil.
la. The wetlands are adjacent to Bayou svienvenue and form a
a sinyle hydrologic reyime with the bBayou. 1Id., 18.i. See
Unitad States v. Lee Wood Contractiny, Ine., 529 P. Supp.
119, 121 (E.D. Hich. 1981) (wetland {s "adjacent” to water
body if there i3 a ®agirect water connection® to it).

The evidence clearly shows that Forty Arpent Canal {s a
trioutary of the wetlands ana, ultimately, of Bayou Bienvenue and
tne Mississippi River Gulf OQutlet Canal. It has been clear since

United states v. Ashland 0i1L and Transportation Co., 504 F.2d

1317 (6th Cir., 1974) that the Clean water Act extends upstream
from waters thac are havigablo in tact to cover their none
naviyable tributaries. wvefenaants concede as mucn. Def. Mem.

at 3. hs this Court opserved in Buttrey v, United States, 573

Fo Suyp. 483, 290, (E.D. La. 1Y83), the Government nas not defined
the term, “tributary.® iowever, ve submit that the Forty Arpent
Canal is yrecisely the sort of tributary that Congress meant to
cover as "waters of the Unitdd States.” -,

First, the Conyress has prohibited a cramped
construction of Clean Water Act jurisdiction. As the Senate
Report on the 1y7! Amendments explains:

* * * {ater moves in hydrological cycles ana

it is essential that discharye of pollucants

De controllea at the source. Therefore .

reference to the control requireadents must be

mage to the navigable waters, portions theraof,

ang their tribucaries.

2 Leyislacive History at lev¥5., Sow 8130 Avoyelles soocrtsmen's

Leayue, Inc. v. Marsh, supra, 715 F..20 at 915 (yuotiny ana

CWA Compliance/Enforcement 8-128 Guidance Manual 1985



Chapter Eight Exhibit 8-10

=20
relying upon Senate Report). Courts have carried out Congress'’
%ntont by }dopting a broad construction of the term “"tributary®
to effectuate the goalf of the Act. Thus, in Ashland 0il,
supra, the court affirmed the conviction of s defendant that
had spilled oil into a small tributazry to Little Cypress Creek,
which flowed into Cypress Creek, which flowed i{nto Pond River,
which ultimately flowed into Green River, Only the Green River

was navigable in fact, United States v, Ashland Oil and Trans-

portation Co., supra, 504 F,2d at 1320. The Tenth Circuit has
held that the Clean Water Act covers a dlscharge into a small
tributary even though the record did not show whether discharges
would reach downstream waters absent significant rainfall, United

States v, Texas Gas Pipe Line Co., 811 F.2d 345, 346-47 (10th Cir.

1979). See also United States v. Phelps Dodge Corp., 391 F. Supp

1181, 1187 (D. Ariz. 1975) (°waters of the United States” include
“normally dry arroyos through which water may flow, where such
water will ultimately end up in public waters such as a river or
stream, tributary to a rtvor.or stream, lake, reservoir, bay,
gulf, sea or ocean * * ¢,°),

The Forty Arpent Canal plainly meets the requirements
laid out in these cases, Effluent discharged into the Canal
from the Munster Plant ultimately is pumped into pools in the
adjacent wetlands, which are directly connected hydrologically
to Bayou Bienvenue and through it to the Gulf Intracoastal
Waterway and the Mississippi R;ver Gulf Outlet Canal, See

Kruczynski Affidavit, t1 B.c., 8.1.
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+ In lieh: of these undisputed facts, snd of the
consistent body of case law, defendant's contention that the
Forery Arpent Canal s ; "closad system,® Daf, Mem, at 4, muat
be rejected, Dafendant's reliance upon the fact that the
Canal {s pumped, rather than *fresly floving® into the wetlands,

id., is misplaced, Por example, in United States v, Texas

Gas Pipe Line Co,, supra, and United States v, Phelps Dodge

Corp., supra, there was no esvidence of connection te downstream
waters except on a sporadic basis. Mcreovar, the Parish's
arjument is an attempt to shift the responsibility for c;mpliance
with the Clean Water Act to the Lake Borgne Basin Leves
District, a State agency that that operates the two pumping
stations on the Forty Arpent Canal (see Affidavit of Pecer
Romanowsky, Attachment G {"Romanowsky affidavit®) at 1), and
away from itself. This attempt must fail.

firat, the Parish {3 not the only discharger into
the forty Arpent Canal. Ths Murphy ‘0il Company is also a
source of discharge affacting the Forty Arpent Canal, 5ae Exh.
F to Bruce Affidavit at 1, It would plainly be lnconsistent
vith Congress' directive “that discharge of pollutants be
controlled at the source,® see p. 18, supra, to place Union's

and tha parish's NPDES obligations on the back of the levee

districe.

L
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,More than that, the Forty Arpent Canal {s a substantial
body of water that itself merits Clean Water Act protection. It
is six miles long and from 100 to 150 feet wide, Merkl Affidavit
at 1, At least in the past, it supported £ish; one State
investigation of the Munster Plant resulted from a citizen
complaint about a fish kill {n the Forty Arpent Canal, a kill
that the State investigator found was due in wvhole or in part to
discharges from the Munster Plant. Romanowsky Affidavit at 4,
Thus, it seems likely that the Canal meets, or would meet absent
yross pollution from the Munster Plant, an independent test {n
EPA's regulations. Those regulations define “®waters of the '

United States® to fnclude waters:

(1) which are or could be used by
interstate or foreign travelers
for recreational or other purposes
or}
{2) From which fish or shellfish are
or could be taken and sold in
fnterstate or foreign commerce,
40 C.F.R. §122.2 (1983) (definftion of ®waters of the United
States®),
CONCLUSTON
Defondant's Motion for Summary Judgment should be
denied. Partial summary judgment should be entered for the
United States on the issuea of liability discussed above because
the materfal facts about which there i{s no genuine dispute

~
estaplish that the defendant St, Barnard Parish repeatedly
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violated conditions of {ts NPDES permit, and has discharged

and continues to discharge pollutants into “"waters of the

United States”™ without an NPDES permit as required by law,
A proposed order is attached.

Respectfully submitted,

JOHN VOL2
United States Attorney
Eastern District of Louisiana

By:

‘

WILLIAM F. BAITY

e T " Assistant United States Attorney " " —~
Hale Boggs Federal Building
New Orleans, LA 70130
($04) 589-3%18

REED NEUMAN
Environmental Enforcement Section
Land and Natural Resources Division
United States Department of Justice
Washington, D.C. 20530 '

(202) 633-5266

7 o AL
X /’7(
ALAN W, ECKERT
Senior Litigator
Office of General Counsel
United States Environmental Protection
Agency
Washington, D.C. 20460
(202) 182-7606
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OF COUNSEL:

ELYSE DiBIAGIO~WOOD

Office of Enforcement and Compliance Monitoring
United States Environmental Protection Agency
Washington, D.C. 20460

(202) 475-8187

RALPH CORLEY

Offics of Regional Counssl

U.S. Environmental Protection Agency
Region VI

1201 Elm St.

Dallas, Texas 75270
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LIST OF ATTACHMENTS

A. Statement of Facts As To Which There Is No Genuine Issue To
Be Tried

B. Table of Monitoring and Reporting Violations
C. Affidavit of Dr. William L. Rruczynski (with attachments)

D. United States v, Amoco 0il Co., No, 80-0801-CV-W=0
(W.D. MOo. Jan 3, 1984),

E. Declaration of Robert Hiller
F. Affidavit of Shirley Bruce (with exhibits)
G. Affidavit of Peter Romanowsky

#. Proposed Order
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Sample Industrial Consent Decree

' eur 6. wurLBuTT .
2 UNITED STATES ATTORNEY *
DISTRICT OF IDAHO
3 ROOM 693 FEDERAL BUILDING
S50 WEST FORT STREET
4 BOISE, IDAHO 83724 -
Telephone: (208) 334-1211
5
6 UNITED STATES OISTRICT COURT FOR THE OISTRICT OF IDAHO
7
8 UNITED STATES OF AMERICA, ;
o Plaintiff, ; Civil No. 82-1439
10 vs. ) STIPULATION
) AND
11 RAINBOW TROUT FARMS, INC. and ) CONSENT DOECREE
IDAHO TROUT PROCESSORS COMPANY, ;
12 Daefendants. )
13 )
14 Plaintiff, United States of America, on behalf of the United
5 States Environmental Protection Agency ("EPA®), having filed a Complaint
1 herein on December 30, 1982 alleging that defendants have discharged
9 pollutants in violation of the Clean Water Act, 33 U.S.C. Section 1251 et
18 seq., and the parties by their attorneys having consented to entry of
this Decree;
19
20 NOW THEREFORE, before the taking of any testimony herein, and
2 without trial or adjudication of any issue of fact or law herein, and
22 upon consent of the parties, by their attorneys and authorized officials,
- it 1s
23
2 HEREBY STIPULATED AS FOLLOWS:
1. This Court has jurisdiction of the subject matter of this
25
26 action pursuant to 28 U.S.C. Section 1345 and Section 309(b) of the Clean
re)
STIPULATION AND CONSENT DECREE - PAGE ONE QF EIGHTEEN
28
aerm C8D-183
+48:76 DoJ

CWA Compliance/Enforcement 8-135 Guidance Manual 1985



Chapter Eight Exhibit 8-11

! Water Act, 33 U.S5.C. Section 1319(b), and jurisdiction over the parties
2 hereto. The Complaint filed herein states a claim upon which relief can
3 be granted against defendants.
4 2. The provisions of this Consent Decree shall apply to and
5 be binding upon the parties to this action, their officers, directors,
8 agents, servants, employees and successors or assigns. Defendants shall
Y give notice of this Consent Decree to any successors in interest prior to
8 transfer of ownership and shall simultaneously verify to plaintiff that
9 defendants have given such notice.
10 3. Defendant Rainbow Trout Farms, Inc. s an Idaho corporation
n and operates a fish culturing facility near Filer, Idaho. Defendant
12 Idaho Trout Processors Company, also an Idaho corporation, operates a
13 fish processing plant near Filer, Idaho adjacent to the said culturing
14 facility operated by Rainbow Trout Farms, Inc. Effluent from the processing
15 plant {s joined with effluent from the culturing facility in a taflrace.
16 The combined effluent in whole or in part discharges directly to
7 Cedar Oraw Creek. A portion of the effluent is periodically diverted,
18 typically from May through September annuaily, to an irrigation and
19 || dratnage canal operated by the Twin Falls Cana) Company. The diversion
2 structure that requiates the amount of water diverted to the canal is
2 located on defendants' property but {s operated by the Twin Falls Canal
2 Company, pursuant to the terms of a Judgment entered on February 14, 1957
B3| the District Court for the Eleventh Judicial District of the State of
24 Idaho. Water from the canal in turn flows to Cedar Draw Creek. Cedar
Z || Oraw Creek is a tributary to the Snake River.
26
27
8 STIPULATION AND CONSENT DECREE - PAGE TW0 OF EIGHTEEN
T
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1 4. On May 2, 1975, pursuant to Section 402 of the Clean Water
2 Act, 33 U.S.C. Section 1342, EPA 1ssuéd a National Pollutant Discharge

3 Elimination System ("NPDES") permit to defendants. The permit authorized
4 defendants to discharge certain amounts of pollutants to Cedar Draw Creek
5 and required, ﬂﬂ. monthly submission of Discharge Monitoring

6 Reports ("DMRs") to EPA stating the amounts of pollutants discharged each
7 month to Cedar Draw Creek from defendants' fish culturing faci1lity and

processing plant. The permit allowed defendants to submit OMRs that did

9 not specify the amounts of pollutants discharged, {f defendants represented
10 on such DMRs that for a given calendar month all of the effluent was

11 diverted to the irrigation and drainage canal operated by the Twin Falls

12 Canal Company and none was discharged directly from defendants' facilities
13 to Cedar Draw Creek. .

14 S. Defendants' NPDES permit expired at midnight on December

15 31, 1979. Defendants have discharged pollutants after the expiration

18 date of that permit. There is a dispute between plaintiff and defendants
17 as to whether defendants reasonably believed that appliication for renewal

18 of that permit was necessary. Nevertheless, it {s agreed that discharges
19 occurring after the expiration date of the permit have violated Section

20 301 of the Clean Water Act, 33 U.S.C. Section 1311, and entitle plaintiff
21 to the relief set forth in this Decree.

22 6. Despite the expiration of defendants’ NPOES permit, defendants
23 | have continued to submit monthly OMRs to EPA. All of the Discharge

24 Monitoring Reparts submitted by defendants for the months from January
25 1980 through January, 1983 have stated that there has been no discharge

26 of effluent from defendants' facilities directly to Cedar Oraw Creek.
zz

c 28 STIPULATION AND CONSENT DECREE - PAGE THREE OF EIGHTEEN

Form C80-183
12878 DAJ
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1 These DMRs have been fnaccurate. There have been continuous discharges
2 in intermittent quantities of pollutants from defendants' facilities

3 directly to Cedar Draw Creek, even though a substantial portfon of the
4

effiuent is periodically diverted to the canal operated by the Twin

5 Falls Canal Company as described in Paragraph 3 above.
6 7. Defendants have ceased discharges of pollutants from their
7 facilities. On January 8, 1983, defendant Rafinbow Trout Farms, Inc.

8 removed all of the fish from the fish rearing ponds at fts Filer, Idaho
9 facility and transferred them to other locations. Also on January
10 8, 1983, defendant Idaho Trout Processors Company suspended fish processing
11 at its Filer, Idaho plant.
12 8. On February 16, 1983, defendants submitted to EPA an
13 application for a new NPDES permit that would authorize discharges from
114 defendants' processing plant and fish rearing facility. EPA is currently
15 evaluating that application and developing a draft NPDES permit in
16 accordance with the permit-issuance procedures set forth at 40 C.F.R.

17 Parts 122 and 124.

18
NOW, THEREFORE, based on the foregoing, it 1s hereby ORDERED,
19
ADJUDGED, AND DECREED AS FOLLOWS:
20 .
SECTION ONE
21
Interim Discharge Limitations and Interim
2 Monitoring, Sampling and Reporting Requirements
3 1. Until the effective date of a new NPDES permit, defendant
24 Idaho Trout Processors Company shall record the number of pounds of ffsh
25
26
by
- STIPULATION AND CONSENT DECREE - PAGE FOUR OF EIGHTEEN
“orm CBD-183
2876 DOJ
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10
n
12
13
14
15
16
17
18
19
20
21

23
24

26

Effluent

Characteristic

Parameter

(units)

Flow (MGD)

Biochemical Oxygen Demand
Lbs/day

Total Suspended Solids
Lbs/day

Settleable Solids
ml /N

011 & Grease
Lbs/day

pH

a. The "daily maximm" {s the maximum allowable discharge in any

calendar day.

Interim Discharge

Interim

Limitations Monitoring Requirements
Monthly Daily Measurement Sample
Average Max 1mum Frequency Type
n/a n/a 1/week 24 hr.total

(see paragraph 1/week 8 hr.
3.d. below) composite

(see paragraph 1/week 8 hr.

3.e. below) composite
n/a n/a 1/week grab
n/a n/a 1/week grab
Not less than 6.0
ror greater than 9.0
standard units
(Both as a monthly
average and as a
daily maximum) 1/week grab

collected during a calendar month.

b. Effluent samples of the combined processing plant and
rearing faci1ity discharges to the Creek and/or the canal shall be taken
after any treatment and prior to mixing with the recefving waters.

C. A composite sample shall consist of at least six samples

taken at equal time intervals and apportioned according to the volume of

the flow at the time of the sample.

d. Defendants' discharges of Biochemical Oxygen Demand {"B0D")
shall comply with the following limftation:

Where:

The “monthly average" {s the arithmetic mean of samples

z < [(0.00188)(x}] + y.

x {s the weight in pounds of fish processed at the processing

STIPULATION AND CONSENT DECREE - PAGE SIX OF EIGHTEEN
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i1 plant on the day that effluent samp[es are taken (as recorded pursuait to
2 paragraph 1 above of this Section); ; is the amount of BOD discharged
3 from the fish rearing area (as monitored pursuant to paragraph 2 ab ve);
4 and 2 is the amount of BOD discharged after treatment to Cedar Oraw Creek
5 and/or to the.canaI (as monitored pursuant to this paragraph 3).
6 e. Defendants' discharges of Tota) Suspended Solids ["TSS“)
7 shall be lim{ted as follows:
8 {. Discharges occurring during cleaning of the fish rearing
9 ponds or raceways shall comply with the following 1imitation:
10 z < [{0.00188)(x)] + .15 y. Where: x {1s the weight in pounds of fish
11 processed at the processing plant on the day that effluent samples are
12 taken (as recorded pursuant to paragraph 1 above of this Section); y fis
13 the amount of TSS discharged from the fish rearing area {as monitored
14 pursuant to paragraph 2 abové); and z s the amount of TSS discharged
15 after treatment to Cedar Draw Creek and/or to the canal (as monitored
16 pursuant to this paragraph 3).
17 i1. Discharges not occurring during periods of cleaning of
18 the fish rearing ponds or raceways shall comply with the following
19 Vimitatfon: 2z < [(0.00188)(x)] + ((5 mg/1)(flow y)(8.34)]. Where: «x
20 1s the wefght in pounds of fish processed at the processing plant on the
21 day that effluent samples are taken {as recorded pursuant to paragraph 1
2 above of this Section); flow y is the amount in mi1lions of gallons per
‘}3 day (MGD) of water flowing from the fish rearing area (as monitored
24 pursuant to paragraph 2 above); and z is the amount of TSS discharged
25 after treatment to Cedar Draw Creek and/or to the canal (as monitored
26 pursuant to this ;aragraph 3).
7
28 STIPULATION AND CONSENT DECREE - PAGE SEVEN OF EIGHTEEN
e
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1 f. Defendants may construct waste holding onds or fnstall any
2 other treatment device in order to meet the discharge 1imitations of this
3 paragraph 3.
4 4. Defendant Rainbow Trout Farms, Inc. shall not clean fts
5 rearing ponds‘or raceways by any process that results in the discharge of
6 wastes to Cedar Draw Creek and/or the irrigation and drainage canal in
7 amounts exceeding the discharge limitations stated {n paragraph 3 above
8 of this Section.
9 S. There shall be no discharges of floating solids or visible
10 foam to Cedar Draw Creek and/or the irrigation and drainage canal in
1 other than trace amounts.
12 6. Within twenty (20) days of entry of this Decree, defendants
13 shall submit to EPA, at the address given in paragraph 10 below of this
14 Section, (a) a compostte one-page schematic diagram that shows the relative
15 locations of the raceways, processing plant and the tailrace that receives
16 the process wastes from the rearing facility and the processing plant,
17 and which also fndicates the flow patterns and points at which defendants
18 will conduct the monitoring required by this Section of this decree, and
19 (b) a written description of the operational procedures to be adopted by
20 defendants to assure that personnel from the fish rearing facility and
21 processing plant carry out the effluent monitoring required by this Section.
2 7. Defgndants shall take the samples and measureﬁents that are
}3 required by this Decree in such a manner to assure that they are
24 representative of the volume and nature of the discharge. All samples
25 required by paragraphs I, 2 and 3 of the Section shall be taken within
26
27
28 STIPULATION AND CONSENT DECREE - PAGE EIGHT OF EIGHTEEN
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1 the same calendar day at the respective samplinj locations shown in the
2 dfagram submitted as required by pa;;graph 6 above of this Section.
3 8. Defendants shall conduct the pollitant analyses required by
4 this Decree 1n accordance with the approved test methods set forth in 40
5 C.F.R. Part 136.
6 9. For each measurement or sample required by the terms of
7 this Decree, defendants shall maintain a record of the following information:
8 a. the exact place, date, and time of sampling or
9 measurements;
10 b. for samples taken from the fish rearing facility,
1 a statement indicating whether the ponds and raceways
12 at the facility were being cleaned at the time the samples
13 were taken;
14 C. the person(s) who performed the sampling or measurements;
15 d. the date(s) the analyses were performed;
16 e. the person(s) who performed the analyses;
17 f. the analytical techniques or methods used: and
18 g. the results of all required analyses.
19 10. Until the effective date of a new NPDES permit authorizing
20 discharges from defendants' facilities, results of the discharge monitoring
21 required by this decree shall be summarized by defendants on Discharge
» Monftoring Report forms (EPA No. 3320-1) and submitted on a semi-monthly
'53 basts to EPA with the information described in paragraph 9 above of this Section
24 attached thereto. Separate reports shall be submitted for the processing
25 plant and rearing facility. The reports shall be postmarked by the 15th
26 and 30th day of each month and submitted to the following address:
27
28 STIPULATION AND CONSENT DECREE - PAGE NINE OF EIGHTEEN
T

CWA Compliance/Enforcement 8-143 Guidance Manual 1985



Chapter Eight Exhibit 8-11

o W ~N

0

9
10
1"
12
13

14
15
16
17
18
19
20
21
22
23
24
i
26
27
28

m QBD-183
76 DOJ

Diana Banta, Chief

Water Compliance Section (M/S 513)

U. S. Environmen.al Protection Agency

1200 Sixth Avenu:r

Seattle, Washincton 98101
Such records shall be maintained for a minimm of three (3) years following
the sampling &ate, or for a longer period of time at the request of plaintiff.

11. Until the effective date of a new NPOES permit authorizing
discharges from defendants’' facilities, defendants shall notify EPA
orally within twenty-four (24) hours of the time that either of them
become aware of any pollutant discharge that exceeds the discharge limitations
set forth in this Section of this Consent Decree. Such notice shall be
made to Diana Banta, Chief, the EPA Water Complfance Section, at (206)
442-1094. Followup written notice of violations of discharge 1imits
shall be postmarked within five (5) days following the time that efther
of the defendants become aware of such violations. Written notice shall
be sent to the address listed supra in paragraph 10 of this Section.

12. Unti1 the effective date of a new NPDES permit authorizing
discharges from defendants' facilities, defendants shall notify EPA in writing of
any violation of the discharge monitoring requirements set forth in this
Section of this Consent Decree. This notice shall be postmarked within
five (5) days following the time that either of defendants become aware
of such violations of monitoring requirements, and shall be sent to the
address 1isted supra in paragraph 10 of this Sectfon.

13. Defendants shall at all times maintain in good working order and
operate as efficiently as possible ;11 facilities and systems (and related
appurtenances) for collection and treatment which are installed or used

by the defendants for water pollution control and abatement to achieve

compliance with the terms and conditions of this Consent Decree. Proper
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operation and maintenance ncludes, but is not limited to, effective
performance based on designed facili;y removals, adequate funding, effective
management, adequate operalor staffing training, and adequate laboratory
and process controls, including appropriate quality assurance procedures.

14. Any authorized representative of the U. S. Environmental Protection
Agency, upon presentation of his credentials, may at any time enter upon
the premises of defendants' facilities described herein for the purpose
of determining compliance with the discharge limitations and monitoring,
sampling, and reporting and recordkeeping provisions of this Decree.

SECTION TWO
Permit Discharge Limitations and
Requirements for Monftoring,
Sampling and Reporting

1. Except as described {n Section Three 12£:1 of this Consent Decree,
the Interim Requirements set forth above in Section One will be superseded
by the terms of an NPOES permit as of the effective date of that permit.

2. Defendants shall comply with the discharge 1imitations and the
monitoring, sampling and reporting requirements of an NPDES permit as of
the effectiv; date of such a permit.

SECTION THREE

Stipulated Penalties for
Yiolation of Consent Decree

A. Noncompliance with Discharge Limitations

1. If the defendants fail to comply with the Interim Discharge
Limitaticns for dafly maximum discharges as set forth in Section Qne
above, upon demand by the United States, the defendants shall incur
and pay, within ten (10) days of the demand, to the United States a
stipulated penalty of $500.00 per day of violatfon for the first five

STIPULATION AND CONSENT DECREE - PAGE ELEVEN OF EIGHTEEN
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1 {S) days (not necessarily consecutive) of such violation, and $1,000.00

2 per day of violation for the second five (5) days (not necessarily consecutive)
3 of such violati .n, and $10,000.00 per day for each additional day of

4 violation of such Interim daily maximum 1imits while these Interim Limitations
S remain in efféct.

6 2. And further, upon demand by the Unfted States, the defendants

7 shall incur and pay, within ten (1Q0) days of the demand, to the United

8 States a stipulated penalty of $1,000.00 for each month during which

9 defendants violate any of the Interim monthly average limitations set forth

10 in Section One above while these Interim Limitations remain in effect.

1

B. Noncompliance with NPDES Permit Discharge Limitations

12 1. If the defendants fail to comply with the daily or instantaneous
13 maximum discharge limifs set forth in an NPDES permit on or after the

" effective date of such an NPDES permit, as referred to in Sectfon Two
8 above, upon demand by the United States, the defendants shall incur and
16 pay to the United States within ten (10) days of the demand, a stipulated

v penalty of $250.00 per day of violation for each of the first ten (10)
8 days (not necessarily consecutive) of such violation, and $500.00 per day

9 of violation for each of the second ten (10) days (not necessarily consecutive)
2 of such violation, and $1,000.00 per day for each additional day of
A violation of such NPDES permit daily or {nstantaneous maximum 1imits
_?2 from the twenty-first (2lst) such day, untfl the expiration of this
3 Consent Decree.
24 2. And further, upon demand by the United States, the defendants
= shall incur and pay to the United States within ten (10) days of the
26 demand, a stipulated penalty of $500.00 per month for each month during

27

8 STIPULATION AND CONSENT DECREE - PAGE TWELYE OF EIGHTEEN
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which defendants violate any of the monthly average discharge 1imitations
set forth 1n an effective NPDES permit, for the duration of this Consent
Decren.

C. Noncompliance with Interim Monitorind, Sampling, and Reporting
Requirements

1. 1If the defendants fail to comply with the Interim Momitoring,

Sampling and Reporting requirements as set forth in Section One above,

in that the defendants fail to monftor, sample and report by the date
required, upon demand by the United States, the defendants shall incur

and pay to the United States, within ten (10) &;;s of the demand, a stipulated
penalty of §1,000.00 for each such failure while the Interim Monitoring,
Sampling, and Reporting requirements are in effect.

2. And further, if defendants submit an inaccurate Discharge Monitoring
Report to EPA, upon demand by the United States, the defendants shall incur
and pay to the United States, within ten (10) days of demand, a stipulated
penalty of $10,000.00 for each such 1naccurate report submitted while the

Interim Monitoring, Sampling, and Reporting requirements are in effect.

0. Noncompliance with NPOES Permit Monitoring, Sampling, and Reporting
Requirements

1. As of the effective date of a NPDES permit issued to the defendants,

the terms of that permit shall set forth the applicable monitoring, sampling
and reporting requirements. However, if such requirements of the permit are
violated during the time that both the permit and this Consent Decree are {n
force, EPA may, at {ts discretfon, and upon notice to the defendants, re-impose
the Interim Monitoring, Sampling, and Reporting requirements set forth in
Section One above for the duration of thi1s Consent Decree.

2. If the defendants fail to comply with NPDES permit monitoring, sampling,

and reporting requirements during the period of time that both a permit and
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1 this Consent Decree are {n force, {n that the defendants fail to monitor,
2 sample or report by the date required, upon demand by the United States, the
3 defendants shall incur and pay to the Unfted States within ten (10) days of
4 the demand, a stipulated penalty of $500.00 for each such failure.
S 3. If defendants submit an inaccurate Discharge Monitoring Report to
6 EPA while both an NPOES permit and this Consent Decree are in force, upan
7 demand of the United States, the defendants shall incur and pay to the United
8 States a stipulated penalty of $10,000.00 for each such inaccurate report
9 that is submitted.
10 E. Payment of Stipulated Penalties
1" 1. Stipylated penalties due pursuant to this Section shall be paid by
12 cashier’s check made payable to the "Treasurer, United States of America,”
13 and deli{vered to the 0ffice of the United States Attorney, Room 693
14 H Federal Building, 550 W. Fort Street, Boise, Idaho 83724.
15 H 2. Defendants Rainbow Trout Farmms, Inc. and Idaho Trout Processors
16 Company shall be jointly and severally liable for any stipulated penalties
17 made payable under this Section.
18 3. Any dispute with respect to defendants' 1{ability for a stipulated
19 penalty shall be resolved by this Court.
20 ' 4. The provisions of this Section shall not be construed to limit any
21 other remedies, including but not limited to institution of contempt proceedings
2 or criminal prosecution, available to plaintiff for violations of this Consent
23 Decree or any other provision of law.
24 SECTION FOUR
= Penalties for Past Yiolations and Contingent Penalties
25
27
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1 1. 1In full settlement of the Complaint of the United States,

2 defendants agree to pay a civil penaity in the total sum of SEVEN THOUSAND
3 DOLLARS ($7,000.00), which shall be pafd within five days of the date of
4 entry of this Decree by a cashier's check made payable to the "Treasurer,
5 Unfted States of America,” and delivered to the Office of the United

§ States Attorney, Room 693 Federal Building, 550 W. Fort St., Boise,

7 Idaho 83724.

8 2. In addition, defendants agree to pay EIGHT THOUSAND OOLLARS
9 ($8,000.00) within five days of the date of entry of this Decree by a

10 cashier's check made payable to the "Clerk, United States District Court
" for the District of ldaho,” and delivered to the Office of the Clerk of

12 the Court, Room 6§12 Federal Building, 550 West Fort St., Bofse, Idaho 83724.
13 By this Decree the Clerk is hereby ordered to deposit said $8,000.00 in

14 2 standard interest-bearing savings account at the Statehouse Branch of
15 the Idaho First National Bank in Boise, Idaho. This amount shall be

16 remjtted to the defendants according to the foTlowing schedule and conditions
17 and in the following prescribed manner.
18 a. Upon application by the United States and Order by the
19 Court, $2,000.00 shall be remftted to the defendants on or about August
20 5, 1983, so long as defendants achieve and maintafn complete complfance
21 with the terms of this Consent Decree, including any NPDES permit, from
2 the date of ledging of this Decree through July 31, 1983.

‘}3 b. Upon application by the Unfted States and Order of this
24 Court, $2,000.00 shall be remitted to the defendants on or about October §,
25 1983, so long as defendants maintain complete compliance with the terms
26 of this Consent Decree, {ncluding any NPDES permit, from August 1, 1983,
’27 through September 30, 1983.
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1 ¢. Upon application by the United States and Order of this
2 Court, $2,000.00 shall be remitted to the defendants on or about December
3 5, 1983, so long as defendants maintain complete compliance with the
4 temms of this Consent Decree, including any NPDES permit, from October 1,
5 1983, through November 30, 1983.
6 d. Upon application by the United States and Order of this
7 Court, the remaining $2,000.00, plus any and all accrued interest on the account,
8 shall be remitted to the defendants on or about February 5, 1984, so
9 long as defendants maintain complete compliance with the terms of this
10 Consent Decree, including any NPDES permit, from December 1, 1983
11 through January 31, 1984.
12 e. Any violations of the terms of this Decree, or the require-
13 ments of any NPDES permit, during any of the two-month periods described
14 in subparagraphs (a) through (d) of this paragraph shall result in
15 forfeiture of a civil penalty to the United States in the amount that
16 otherwise would have been returned to the defendants for that two-month
17 period. In the event of such violation, upon application by the United
18 States and O‘rder of this Court, the Clerk's office will transmit the
19 appropriate amount to the United States Attorney for the District of
20 Idaho in the form of a check made payable to the Treasurer of the United
21 States of America.
izz SECTION FIVE
2 General Provisions
24 1. A1l informatfon and comments submitted by defendants to EPA
= pursuant to this Decree shall be subject to pubiic inspection unless fdentified
26 by defendants as confidentfal in conformance with 40 C.F.R. Part 2. The
27
2 STIPULATION AND CONSENT DECREE - PAGE SIXTEEN OF EIGHTEEN
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1 ~ information and documents so identified as confidential will be disclosed
2 only in accordance with EPA regulations at 40 C.F.R. Part 2 and C.F.R. Section
3 122.19.
4 2. This Consent Decree in no Qay affects or relieves defendants
5 of responsibility to comply with any other Federal, State or local laws or
6 regulations.
7 3. Any modification of this Consent Decree must be in writing and
8 approved by this Court.
9 ¢ 4, This Court shall retain jurisdiction of this cause solely for
10 the purpose of enabling any party to apply to the Court at any time for such
11 further relief as may be appropriate to interpret, enforce, modify or terminate
12 the Decree. Otherwise, this Decree shall terminate on March 31, 198S.
13 5. It is further ordered that each party shall bear its own costs
'14 in this 1itigation, fncluding attorney's fees.
15
Entered this day of , 1983,
16
17
18 United States Uistrict Judge
19 STIPULATED, AGREED and APPROVED for entry waiving notice.
20 RAINBOW TROUT FARMS, INC.
IDAHO TROUT PROCESSORS COMPANY
21
22 By:
. air Clark, orney
23 Anderson, Kaufman, Ringert and Clark
4
2 /
o I
26
/
7
28
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N UNITED STATES OF AMERICA
2

NSRRI
3 ;::Lr-

CARO vt RIS
4 gﬂﬂkAssistant Attorney General
. Land and Natural Resources Division

5 U. S. Department of Justice

(-1}

Guy G. Hurlbutt
United States Attorney

10
11

12

13 ourtney M, Price
1) Special Counsel for Enforcement
4 U.S. Environmental Protection Agency

15

6 Dol ly. Meonedy
vid M. Heivneck

17 Assistant Regional Counsel

U.S. Environmental Protection Agency

18 Region 10

19
20
21
22
23
24
25
-«6
27
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Sample Municipal Consent Decree

IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF WEST VIRGINIA

Civil Action No. 77-1163-BL

UNITED STATES OF AMERICA,
Plainciff,

v,
CONSENT ORDER
CITY OF WELCH, McDOWELL COUNTY,
WEST VIRGINIA, a municipal
corporation, WELCH SANITARY
BOARD, and the STATE OF WEST
VIRGINIA,

Nt "l N Nl o N o Sl PN P

Daefendants.

THIS MATTER having come before the Court upon the
application of the United States of America for entry of this
order; and

WHEREAS, the United States of America, the City of Welch
(hereinafter, 'Weleh"), Welch Sanitary Board (hereinafter,
"Board"), and the State of West Virginia have consented to
entry of this order; .

WHEREZAS, this Court has jurisdiction of this action
pursuant to 28 U.S.C. 1345 and 33 U.S.C. 1319(b);

WHEREAS, venue is proper in this Court pursuant to 28
U.S.C. 1391(b) ar. (c); and

WHEREAS, : 2 Court finds that: Welch owns a sewage
collection s am in }McDowell County, West Virginia, which

discharges ilutants into Tug Fork; Welch controls the
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f

£1nanciyg and initiation of construction of sevage treatment
works for that city; Welch created the Board to supervise,
control, adminigter, operate and maintain any and all works for
the collection and treatment of sewage which are owned by Welch;
Tug Fork 13 a navigable waterway as defined in the Clean Wataer
Act, section 502(7), 33 U.S.C. 1362(7); on August 23, 1974,
pursuant to 33 U.S.C. 1342, and based uﬁbn an application
suboitted on behalf of the Board, the United States (through
the U.S. Eavironmenctal Protection Agency) issued a national
pollutant discharge eliminaction system (hereinafter, '"NPDES")
permit for the discharge of pollutants from the Board's ;ewage
treatnent system; the terms or conditions of the permit were
not conteésted by the Board, Welch, or the State; the permit
‘became -effective on September 22, 1974; the permit required

the Board to submit to the United States not later than March
22, 1975, a compliance schedule for termination of its discharge
in accordance with 33 U.$.C. 1311(b)(1)(B); the Board has
failed to submit the compliance schedula in violation of the
permit; on May 17, 197§, the United States pursuaat to 33
U.S.C. 1319(a) (3) and (4) issued findings of violation and an
order for corpliance to the Board, citing the Board for
violations of its permit conditions and directing the Board to
'subalit :to the Uniczd States not later than June 13, 1976, a
schedule’ £or co-.liance; the Board has failed td submit the
schedule for :pliance in violation of the May 17, 1975,
order; nei:t- Welech nor the Board have constracted a sewage

treatnent ks capable of achiewviag efflyent lialtations
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based upon secondary treatment as definad by the Adminstrator
of the En;ironmental Protection Agency pursuant to 33 U.S.C.
1314(d)(1); Welch and the Board have continued to discharge
pollutants within the meaning of 33 U.S.C. 1311; the discharge
of pollutants by Welch and the Board is not in compliance with
an NPDES permit and is in continued violation of 33 U.S.C.
1311; and

WHEREAS, the parties have agreed that this order shall de
lodged and made avallable for public comment prior to entry by
the Court, pursuant to the procedures identified at 28 C.F.R.
50.7; and ‘

WHEREAS, entry of this order is inm the public interest;
NOW THEREFORE,

Pursuant to F.R.C.P. 65, IT IS on this day of

, 1983, ORDERED that:

l. Municipal compliance plan.

Within 120 days of thé entry of this order, or by November
30, 1983, whichever i3 earlier, the Board shall pursuant to
F.R.C.P. 5 file with the Court and serve upon an individual
designa:ed.by the United States Environmental Protection Agency
(hereinafter, "EPA designata'") and serve upon an individual
degignated by the West Virginlia Department of Natural Resources

=(hereinaftér, "WWDI'R designate') a plan (hereinafter,

"municipal cowp! ance plan') for achieving compliance with the
Clean Water &~ . The Boazd shall file a municipal compliance

plan which:
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(a) has been certified by a registered professional
engineer;

(b) identifies a treatment technology which the Board
proposes to use and vwhich will achieve the level of effluent
quality actainable through the application of gecondary
treatment;

(c) proposes that construction of the treatment facility
which will achieve the level of effluent quality attainable
through the application of secondary treatment will be started
by no later than May 1, 1984;

(d) proposes that construction of the treatment facflity
will be completed no later than May 1, 1986;

(e) proposes that the level” of effluent quality
attainable through the application of secondary treatment will
be achieved no later than August 1, 1986;

' (£) estimaces the capital requirements of the treatment
technology proposed; )
. (8) estimates the operation and maintenance costs of
the treatment technology proposed;

(h) fdentifies the financial mechanisms proposed to be
used by the Board for faciliry construction;

(1) identifies the financial mechanisms proposed to be
used-by-the Board Zor generating adequate revenues for operation
and maintenance

‘2. Modi:. zations to municival compliance nlan. The

United Sta:: 2ay inform the 3oard of any modificacions which

the UniteZ :etes proposes to the aunicipal compliance plan.

CWA Compliance/Enforcement 8-156 Guidance Manual 1985



Chapter Eight Exhibit 8-12

-5 -

In the event the Board airees to modify the wmunicipal compliance
plan as }roposeé by the United States, the Board shall pursuant
to F.R.C.P. 5 file with the Court, and serve upon the EPA
designata and the WVDNR designate, the modifications to which
the Board and the United States have agreed. In the event the
Board does not agree to modify the municipal compliance plan

as proposed by the United States (or {n the event the Board
fails to fila with the Court modifications to which the United
States and the Board have agreed), the United States may
pursuant to F.R.C.P. 5 file with the Court and serve upon the
Board proposed modifications to the municipal compliance slan.
The municipal compliance plan shall be deemed to be modified

as proposed by the United States unless, within fourteen days
of the ffling of the proposed modification, American Cyanamid
applies to the Court pursuent to F.R.C.P. 7 for further order.

3. 1lmplecentation of municipal compliance plan. The

Board shall implement the wunicipal compliance plan filed by
the Board, as modified by (a) modifications filed with the
Court to which the Board and the United States have agreed,

(b) modifications filed.by the United States and for which
tizely motion for further order has not been made by the Board,
and (c) furcher orde:r of the Court.

. »4&. -Miniaum efZluent limiracions. Afrer August 1, 1986,

the Board 'ahd We :h are enjoined from discharging any effluent
_ from the coll= _lon systea or treatcent works that does not
achieve the .lowing effluent limictations:

(L, :ne arithoecic mean of the values for blologlcal

CWA Compliance/Enforcement 8-157 Guidance Manual 1985



Chapter Eight Exhibit 8-12

-6-

oxygbn demand for cfflﬁeﬁ: samples collected in any period of
thffty consecutive days shall not exceed 30 milligrams per
liter;

(i1) the arithmetic mean of tha values for biological
oxygen demand for effluent samples collected in any period of
seven consecutive days shall not exceed 45 pilligrams per
liter;

(141) the arithmetic mean of the values for biological
oxygen demand for effluent samples collected in any period of
thirty days shall not exceed 15 percent of the arithmetic,mean
of the values for influent samples collected at approximately
the game times during the same period;

(Lv) the arithmetic mean of the values of suspended
solids for effluent samples collected in any period of thirty
consecutive days shall not exceed 30 milligrams per liter;

(v) the arithmetic mean of the values of suspended
solids for effluent 3ample; collected in any period of seven
consecutive -days shall not exceed 45 milligrams per liter;

(vi) the arithmetic mean of the values of suspended
solids for effluent samples collected in a period of thirty
consecutive days shall not exceed 15 percent of the arithmetic
mean of the values for influent saaples collected at approximately

<.the ‘same -tize duri-z the sacze period;
. (vil) ¢-: effluent values for pH shall belnain:ained
within the_1!- :3 of 6.0 to 9.0; and

(vi! cthe facal coliform content of the efiluent shall

not exceec¢ . .0 par 100 ailliliter as a 30-cday geometric mean

CWA Compliance/Enforcement 8-158 Guidance Manual 1985



Chapter Eight Exhibit 8-12

-7 -
based on not less than five samples during any 30-day period
nor exce;d 400 per 100 millilicer in more than ten percent of
all samples during any 30-day period.
) 5. Compliance with NPDES permit. After August 1, 1986,

the Board and Welch are enjoined from discharging any pollutant
from the collection system or treatment works except in
complianice with an NPDES permit issued pursuant to the Clean
Water Act. ’

6. Penalty. The Board shall pay a civil peﬁal:y of
[amount), by tendering a check in :hut.;uount payable to the
order of the Treasurer of the United States within thirty.
days of the entry of this order.

7. Stipulated penalties. 1If the Board violates any

provision of this order, the Board shall pay a civil penalty

of

(1) $100 per day 'for each of the first 30 days of
violation,

(11) $200 per day for each of the next 60 days of
violation,

(L11) $500 per day for each of the next 60 days of

violation, and

(iv) $1000 per day for each of the next 60 days of
violatian.: Thereaiter, the United States may apply to the
.Court for "appro- :ate penalties. The United States may apply
-to the Court -_. any. time for other non-penalty reltef in the
event of an. lolation of the Act, of any permit issued

pursuant = :he Act, or of this order.
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8. Nonwaiver provision. This order in no way relieves
any defendant of responsibility to comply with any other State,
Federal or local law or regulation. The order dated May 17,

1976, of the United States EPA retains full force and effect.

U.5.D.J.
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Sample Pretreatment Consent Decree

UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS
UNITED STATES OF AMERICA,
Plaintiff,

v. Civil Action No.

LFE CORPORATION, INC.

et et = = Nt P -

Dafendant.

CONSENT DECREE

WHEREAS, plaintiff, United States of America, on behalf of
the United States Environmental Protection Agency ("EPA"), has
filed a complaint alleging that defendant, LFE Corporation, Inc.,
has violated sections 307 and 308 of the Clean Water Act (the
"Act®), 33 U.S.C. §§1317 and 1318;

WHEREAS, defendant, LPE Corporation, Inc. ("LFE Corporation®),
a corporation organized and existing under the laws of the
State of Delaware, owns and operates a facility for the pro-
duction of printed circuit boards locdted at 55 Green Street,
Clinton, Massachusetts 01510 (the ®"facility”);

WHEREAS, the facility generates wastewater which 1s ulti-
mately discharged to a treatment works owned by the Town of
Clinton, Massachusetts, and operated by the Water Division of
the Metropolitan District Commission, an Agency of the Common-

4ealth of Massachusetts;
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WHEREAS, LFE Corporation admits, for the purposes of these
proceedings only, that it has been and is in violation of appli-
cable federal pretreatment requirements set forth at 40 C.P.R.
Parts 403 and 413, which were promutgated pursuant to sections
307 and 308 of the Act, 33 U.S.C. §§1317 and 1318;

WHEREAS, the Court finds that this consent decree is 1n
the public interest; and

WHEREAS, plaintiff and defendant in this action, by their
respective attorneys and duly authorized representative, have
congsented to the entry of this decree;

NOW, THEREFORE, it is hereby ordered, adjudged, and decreed

as follows:
JURISDICTION

1. The Court has jurisdiction over the subject matter of
this case and the parties consenting hereto pursuant to 28 U.S.C.
§1345 and section 309 of the Act, 33 U.S.C. §1319. The complaint
states claims upon which relief can be granted against LFE
Corporation pursuant to sections 307, 308, and 309 of the

Act, 33 U.S.C. §§1317, 1318, and 1319.
APPLICATION

2. The provisions of this decree shall be binding ﬁpon
LFE Corporation and :ts officers, directors, agents, servants,
employees, successors, assigns and all persons, firms, and
corporations acting under, through, or on behalf of LFE Cor-

poration. LFE Corporation shall give notice of this consent
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decree to all successors in interest, prior to transfer of
ownership or operation, and shall simultaneously notify the
EPA and the United States Attorney for the District of

Massachusetts that such notice has been given.
CIVIL PENALTY

3. LFE Corporation shall pay a civil penalty to the United
States in the amount of fifty-six thousand dollars ($56,000)
within fifteen days of the date of entry of this decree. Pay-
ment shall be made by certified check payable to °"Treasurer,
United States of America®" and shall be delivered to the United

States Attorney for the District of Massachusetts,

SCHEDULE POR COMPLIANCE

4. LFE Corporation shall construct and install pollution
control equipment necessary to comply with applicable federal
pretreatment requirements in accordance with the following
schedule:

A. By the date of entry of this decree, begin
on-gite construction and installation of
equipment; and

B. By April 22, 1985, complete construction and
equipment installation,

S. By May 22, 1985, LFE Corporation shall achieve and
thereafter maintain compliance with the General Pretreatment
Regulations set forth at 40 C.F.R. Part 403 and the applicable
categorical pretreatment standards for the Electroplating

Point Source Category set forth at 40 C.F.R. §413.84.
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6.

A,

7.

A.

INTERIM OPERATION

Beginning on the date of entry of this decree and

continuing until May 22, 1985, LPE Coporation shall operate

and maintain its wastewater treatment system SO as to:

Maximize the efficiency of the system and
minimize the discharge of metals and cyanide;
and

Continuously maintain the pH of the wastewater

80 that it does not fall below 5.0 for a total
of ten minutes or longer during any one day.

MONITORING AND SAMPLING

LFE Corporation shall sample and analyze 1ts process

wagtewater, exclusive of any, sanitary wastewater, as follows:

Beginning on the date of entry of this decree and
continuing until the construction and. installation
of the pretreatment system 18 complete as set
forth in paragraph 4 of this decree, samples shall
be collected from the pH neutralization tank and
shall be representative of all process wasStewater;

Upon completion of construction and installation
of the pretreatment system, samples shall be
collected at a point subsequent to all pretreat-
ment processes and shall be representative of
all process wastewater;

Samples shall be obtained through composite
sampling techniques and analyzed for concentra-
tions of total cyanide, total copper, total
nickel, total chromium, total zinc, total lead,
total cadmium, and total mertals as set forth at
40 C.F.R. Part 136. Samples shall be collected
during all hours of plant operation and 1in
accordance with the schedule set forth 1in
paragraphs 8, 9, and 10 of this decree;
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D. If LFE Corporation submits the results of six
congecutive samples which demonstrate to the
satisfaction of the plaintiff that:

i. Total cyanide or total cadmium is present
in its process wastewater at concentrations
less than or equal to five percent of the
applicable daily maximum categorical standard,
measurement of such parameter or parameters
will cease to be required under this parayraph:
and

ii. Total nickel, total chromium, and total zinc
are all present in 1ts process wastewater at
concentrations less than or equal to five
percent of the applicable daily maximum
categorical standards, measurement of these
parameters and of total metals will cease
to be required under this paragraph.

The period during which the samples are collected

may precede the date of entry of this decree, but

no more than three samples may be collected during

one week. LFE Corporation shall notify the EPA 1n
writing prior to any change in its operations or
manufacturing processes. Upon changing its operations
or manufacturing processes, LFE Corporation shall
repeat the sampling and analysis set forth in this
subparagraph;

E. Plow shall be measured as set forth at 40 C.F.R.
8403.12(b)(4), and shall be reported for each day
during which samples are collected in accordance
with the schedule set forth in paragraphs 8, 9,
and 10 of this decree; and

P. Continuous monitoring shall be done tor pH.
Daily maximum and minimum pH levels shall be
reported for each day during which samples are
collected 1n accordance with the schedule set
forth 1n paragraphs 8, 9, and 10 of this decree.
8. Beginning on the date of entry of this decree and
continuilng until May 22, 1985, the sampling, analysis, and

monitoring required by paragzaph 7 shall pe done one day

each week,
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9. Beginning on May 22, 1985, and continuing until LFE
Corporation has demonstrated continuous compliance with the
requirements specified in paragraph 5 to the satisfaction of
the plaintiff for four consecutive months, the sampling,
analysis, and monitoring required by paragraph 7 shall be

done three days each weer.

10. Beginning ;fter L . Corporation has demonstrated continuous
compliance with the requ cements specified in paragraph 5 to
the satisfaction of the laintiff for four consecutive months
as set forth in paragrap 9 and continuing until this decree
is terminated, the sampli g, analysis, and monitoring required

by paragraph 7 shall be done one day each week.
REPORTING

1l1. Not later than seven days following the deadline
contained in paragraph 4(B), LFE Corporation shall mail to
EPA a notice of compliance or noncompliance with the deadline
signed by 1ts authorized representative as defined in 40 C.F.R.
§403.12(k). 1If noncompliance is reported, LFE Corporation
shall state the reason for noncompliance, the date on which it
expects to comply with the requirement, and an assessment of
the probability that 1t will comply with subsequent requirements.
When LFE Corporation has completed the requirement that was the
subject of a notification of noncompliance, 1t shall mail notice

to EPA within seven days of completion of the requirement.
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12. Reports on the sampling results required by paragraphs
7, 8, 9, and 10 shall be mailed to EPA on or before the end of
the second week following the week in which samples are taken.
The reports shall be signed by an authorized representative of
LPE Corporation as defined in 40 C.F.R. s4p3.12(k) and shall
include the sampling results, the date and time of each sample,
an explanation for the cause of any violation of any applicable
pretreatment standard or failure to sample, the duration of
any violation, and the remedial steps taken to prevent or

minimize any violation.

13. The aforementioned reporting requirements do not relieve
LFE Corporation of its obligation to submit any other reports or
information required by the Act, by the regulations promulgated

thereunder, or by any state or local requirements.

14, Any information provided under the reporting requirements
of this decree may be used by the plaintiff as an admission of
the defendant in any proceeding to enforce the provisions of this

decree or the Act.

STIPULATED PENALTIES

15. LFE Corporation shall pay stipulated penalties to the United
States for violations of this decree, as set forth below, unless
excused by the provisions of paragraph 18:

A. Five hundred dollars ($500) per day for each day
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16.

of operation by which LPE Corporation is late in
meeting any of the requirements of the construction
and installation schedule set forth in paragraph 4.

Pive hundred dollars ($500) per day for each day by
wvhich LPFE Corporation 1s late in mailing any notifica-
tion or report required by paragraphs 7, 11, and 12.

One thousand dollars ($1000) for each violation
of the sampling requirements set forth in para-
graphs 7, 8, 9, and 10.

If LFE Corporation fails to comply with the federal
pretreatment standards by May 22, 1985, as specified
in paragraph 5, or fails to maintain compliance there-
after, it shall pay stipulated penalties as follows:

i. Seven hundred fifty dollars ($750) per
standard per violation of any applicable
daily maximum categorical standard up to
and including the tenth violation of
such standard;

ii. oOne thousand two hundred fifty dollars
($1250) per standard for the eleventh
vioclation and each violation thereafter of
such applicable daily maximum categorical
standard;

iii. 1If the violation is in excess of twenty-five
percent over the applicable daily maximum
categorical standard, the penalties, as set
forth above in (i) and (ii}), shall be in-
creagsed by two hundred fifty dollars ($250)
per standard per violation;

iv. One thousand five hundred dollars (S1,500)
per standard per violation of any appli-
cable four day average categorical
standard; and

v. Seven hundred fifty dollars (S750) per day
for each day that the pH of the facility's
discharge falls below S.0 for a total of ten
minutes or longer.

Stipulated penalty payments to the United States as

specified i1n paragraph 15 shall be made by certified check
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payable to "Treasurer, United States of America®” and shall be
delivered to the United States Attorney for the District of
Massachusetts. Payments shall be made by the fifteenth day of
the month following the calendar month in which any violations

occur.,

17. The United States reserves all legal and equitable

remedies available to enforce the provisions of this decree.
FORCE MAJEURE

18. (a) In the event that LPE Corporation fails to comply with
any action required to be taken by it under this decree, LFE
Corporation shall not be relieved of its obligation to pay
stipulated penalties under paragraph 15 of thi1s decree except for
those days of noncompliance resulting solely from circumstances
beyond the control of LPE Corporation. Actions of any contractors
hired by LFE Corporation to accomplish any of the actions
required by this decree are presumed to be within the control
of LPE Corporation. Neither increased costs associated with
compliance with the requirements of this decree nor cnanged
economic or businesa conditions shall be considered circumstances
beyond the control of LFE Corporation.

(b) In the event that there is any dispute as to whether
all or a portion of LFE Corporation's failure to comply with any of
the actions required to be taken by 1t under this decree was

caused by clrcumstances beyond 1ts control, LFE Corporation shall
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have the burden of proof to show (i) that the noncompliance
was caused solely by circumstances beyond its control; (ii)
the number of days of noncompliance that resulted from circum-
stances beyond its control; and (iii) that the defendant took
all mitigating measures feasible to minimize the number of
days of any noncampliance.

(c) The granting of relief from any obligations by the
operation of this paragraph shall have no effect on any other
obligations. LPE Corporation must make an individual showing of
proof regarding each obligation from which ralief is sought.

(d) The provisions in this paragraph shall be inoperative
unless LFE Corporation notifies the person listed in paragraph
20 in writing, within fourteen days from the start of any noncom-
pliance, of its belief that all or any portion of the noncom-

pliance is solely the result of circumstances beyond its control.

GENERAL PROVISIONS

19. Until termination of the provisions of this consent decree,
the EPA, its contractors, consultants, and :zttorneys shall have
authority to enter the facility, at all times, upon proper
identification, for the purposes of monitoring the progress of
activity required by this decree, verifying any data or information
submitted to EPA under this decree, and taking samples. This
requirement does not relieve LFE Corporation of 1ts obligation to

allow entry pursuant to the Act.
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20. Submissions required by thin decree to be made to EPA
shall be made in writing to the fol .owing address, unleas EPA
gives written notice that another individual has been designated
to receive the submissions:

John B. Cianciarulo, Environmental Engineer
Permit Compliance Section

Water Management Division

U.S. Environmental Protection Agency, Region I
J+.P.K. Federal Building

Boston, Massachusetts 02203

21. This decree is neither a permit nor a modification of
existing permits under any federal, state, or local law and in no
wvay relieves LFE Corporation of its responsibility to comply with

all applicable federal, state, and local laws and regulations.

22. By this decree, plaintiff does not waive any rights or
remedies available to it for any violation by LPFE Corporation
of federal or state laws, regulations, or permit conditions

other than those violations specifically covered by this decree.

23. Nothing herein shall be construed to limit the authority of
the United States to undertake any action against any person,
including LFE Corporation, in response to conditions which may
present an imminent and substantial endangerment to the public

health, welfare, or the environment.

24. LFE Corporation shall be responsible for any and all
expenses of any nature whatsoever incurred by the United States

in collecting any outstanding penalties due under paragraphs 3
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and 15 and in enforcing the requirements of this decree including,

but not limited to, counse' fees.

25. The Court shall retiin jurisdiction to modify and enforce
the terms and conditions of this decree and to resolve disputes
arising hereunder as may be necessary or appropriate for the

construction or execution of this decree.

26. Any modification of this decree shall be in writing and

shall not take effect unless approved by the Court.

27. This decree shall terminate, and plaintiff will move the
Court to dismiss the action, at such time ag all penalties
that LPE Corporation is obligated to pay under paragraphs 3 and
15 of this decree have been paid in full, all construction and
ingtallation of pollution control equipment has been completed,
and LFE Corporation has maintained continuous compliance with
federal pretreatment standards to the satisfaction of the

plaintiff for twelve consecutive months.

28. LPE Corporation consents to the entry of this consent
decree without further notice. The United States consents to
the entry of this consent decree subject to publication of
notice of the decree in the Federal Register, pursuant to 28
C.F.R. §50.7, and an opportunity to consider comments, said
publication date to be communicated to the Clerk of the Court

and the parties by attorneys for the United States.
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Por Plaintiff, United States of America:

P. HENRY HABICHT I~

Asgistant Attorney General

Land and Natural Resources
Division

United States Department
of Justice

WILLIAM P. WELD

United States Attorney
District of Massachusetts
1107 John W. McCormack Post

Office and Courthouse Building

Boston, Maasachusetts 02109

PATTLI B. SARIS
Assistant United States Attorney
Chief, Civil Divisicn

District of Massachusetts

Assistant Administrator
for Enforcement and
Compliance Monitoring
United States Environmental
Protection Agency

4.&‘“.%4,,
COLENE M. GASTO

Assistant Regional Counsel
Office of Regional Counsel
United States Environmental

Protection Agency, Region I

J.F. Kennedy Building
Bogton, Massachusetts 02203

pated

Dated
r

Daked
/- 3085

Dated
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1 Criminal Enforcement

Statutory Authority

Section 309(c) of the CWA provides criminal penalties for "willfully or
negligently” discharging pollutants into the waters of the United States
without an NPDES or Section 404 permit and for willfully or negligently
violating pretreatment and toxic pollutant standards. The section also
provides criminal penalties for the following actions:

® Willfully or negligently violating NPDES or state Section 404
permit effluent limitations or conditions [Section 404(s) provides
criminal penalties for such violations of Corps of Engineers'’
dredged and £111 permits];

o Knowingly making false statements in any document required by the
CWA to be filed or maintained;

o Tampering with monitoring equipment required under the CWA; and

e TFailing to give lmmediate notice to the appropriate federal agency
of the discharge of 01l or a hazardous substance into the waters of
the United States (Section 311).

Exhibit 9-1 contains the CWA criminal enforcement provisions.

In addition to violation of specific federal environmental statutes,
defendants in EPA criminal cases are often charged with other crimes under
general federal criminal enforcement provisions found in Title 18 of the
United States Code. These charges, which may arise out of the activities
that ultimately result in environmental criminal charges, include: Ffalse
statements (18 U.S.C. §1001), for the making of a false statement or con-
cealing of a material fact in a matter within the jurisdiction of a depart-
ment or agency of the federal governmment; conspiracy (18 U.S.C §371), for
activities by two or more persons to commit an offense against or to
defraud the United States; mail fraud (18 U.S.C. §1341), for the use of the
mail to further a fraudulent scheme or artifice; and wire fraud (18 U.S.C.
§1343), for the use of the telephone, radio, or television to further such
schemes or artifices.
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Basic Enforcement Policy

The CWA enforcement program promotes compliance with the terms and provi-
sions of the CWA and provides the Agency with a variety of administrative,
civil, and criminal enforcement options to accomplish this goal. Potential
overlap often exists, however, among these various options. Theoretically,
the Agency may pursue criminal sanctions in every situation that presents
evidence supporting the requisite elements of proof. In conducting crimi-
nal investigations and preparing criminal referrals, it is important for
the key offices involved (OECM-Criminal Enforcement, NEIC criminal investi-
gators, Regional Counsel's Office, and program managers) to work closely
together.

As a matter of enforcement policy and resource allocation, an unrestrained
use of criminal sanctions is neither warranted nor practical. The commit-
ment of investigative and technical resources necessary for the successful
prosecution of a criminal case is great. More importantly, a criminal
referral for investigation or prosecution can entail profound consequences
for the defendant and, therefore, should reflect a considered, institu-
tional judgment that the fundamental interests of society require the
application of federal criminal sanctions. Accordingly, EPA generally
confines criminal referrals to situations that--when measured by the nature
of the conduct, the compliance history of the subject(s), and the gravity
of the environmental consequences--reflect the most serious cases of envi-
ronmental misconduct. Criminal enforcement may also be appropriate to
establish a deterrant effect when a pervasive pattern of violations exists.

Criteria for Identification of a Potential Criminal Action

EPA's cholce among its varying enforcement options--civil, administrative,
and criminal—1s, and must remain, a discretionary judgment that balances
essentially subjective considerations. This section discusses the factors
that EPA should address in reaching a decision to take criminal, as opposed
to civil, action for serious misconduct.

Criminal Intent

An individual who engages in conduct prohibited by statute or regulation
can be prosecuted civilly or administratively, without regard to the mental
state that accompanied the conduct. Criminal sanctions, on the other hand,
are ordinarily limited to cases in which the prohibited conduct is accom
panied by evidence of "gullty knowledge” or intent on the part of the pros-
pective defendant(s). Referred to as the scienter requirement, this ele-
ment of proof exists under virtually every environmental statute enforced
by the Agency. This requirement to prove a culpable mental state, as well
as a prohibited act, is the clearest distinction between criminal and civil
enforcement actilons.
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However, a prosecution for illegal discharges under the Clean Water Act can
be based on either willful or negligent conduct [33 U.S.C. §1319(c)(1)].
[Note that the Refuse Act of 1899 (33 U.S.C. §§407, 411) has generally been
interpreted as a "strict liability"” statute. See, e.g., United States

v. White Fuel Corporation, 498 F. 2d 619 (lst Cir. 1974).]

The CWA provides two different standards:

e Violations of the CWA, including the discharge of pollutants into
the waters of the United States without a permit, and permit and
pretreatment violations are subject to criminal penalties only if
done "negligently or willfully." [Section 309(c)(l)]. This
standard is unique because it is not used in any other environ-
mental statute. It allows for criminal prosecution in those
instances where the conduct is found to be only negligent. [See
United States v. Frezzo Brothers, Inc., 461 F. Supp. 266 (E.D. Pa.
1978), aff'd, 602 F. 2d 1123 (3d Cir. 1979), cert. denied, 444
U.S. 1074 (1980).]

e Falgification of documents required to be filed or maintained is
subject to criminal penalties 1if the act was done “"knowingly"
[Section 309(c)(2)].

Several courts have interpreted the meaning of these phrases as they are
used in the CWA. In both standards, courts have found that the government
has met its burden of proof if it can demonstrate that the violative acts
were done intentionally and not as a result of accident or mistake. How—
ever, the government 1s not required to demonstrate that the defendant
intended by these acts to violate the law. [See United States v. Ouelette,
11 ERC 1350, 1352 (E.D. Ark. 1977). (Proof of specific criminal intent in
falsifying discharge monitoring reports is unnecessary to sustain convic-
tion; proof of knowingly making false statements is sufficient.)]

The Nature and Seriousness of the Offense

EPA has limited resources for criminal case development. In addition, EPA
is only one of many agencies that make demands on the services of the
limited prosecutorial staffs of the Department of Justice. As a matter of
resource allocation, therefore, as well as enforcement policy, EPA investi-
gates and refers for criminal prosecution only the most serious forms of
environmental misconduct.

Of primary importance to the referral decision is the extent of environ-
mental contamination or hazard to human health that has resulted from, or
was threatened by, the prohibited conduct. In general, this determination
depends upon considerations such as the following:

e The duration of the conduct;

e The toxicity of the pollutants involved;
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e The proximity of population centers;
e The quality of the receiving land, air, or water; and
e The amount of federal, state, or local clean-up expenditures.

EPA should also assess the illegal conduct's impact--real or potential--on
EPA's regulatory functions. This factor is particularly important in cases
of falsification or concealment of required records and reports or other
information. For example, even if a technical falsification case can be
made, criminal sanctions may not be appropriate if the falsified informa-
tion could not reasonably have been expected to have a significant impact
on EPA's regulatory process or decisionmaking. Where the falsification
materially affects EPA decisionmaking, however, EPA should consider crimi-
nal sanctions. These cases could include falsification of a discharge
monitoring report, omissions in a permit application, or alteration of a
treatment process during testing periods.

The Need for Deterrence

Deterring criminal conduct by a specific individual (individual deterrence)
or by the community at large (general deterrence) has always been one of
the primary goals of criminal law. Where the offense 1s deliberate and
results in serious environmental contamination or human health hazard, EPA
can achieve deterrence through the use of strong punitive sanctions.

The goal of deterrence may, on occasion, justify a criminal referral for an
offense that appears to be relatively minor. This would be true for
offenses that--while of limited importance by themselves--would have a
substantial cumulative impact if frequently committed. For example, dis-
charging a small quantity of a toxic pollutant in violation of a permit may
not seem significant as an isolated act, but 1f widespread, it would be
extremely dangerous. EPA may also use criminal enforcement to deter an
individual with an extended history of recalcitrance and noncompliance.

Compliance History of the Subject

The compliance history of the potential defendent is relevant in determin-
ing the appropriateness of criminal sanctions. In federal criminal
enforcement, first offenders are generally treated less severely than reci-
divists (i.e., criminal sanctions become more appropriate as the incidents
of noncompliance increase). Further, instituting a civil suit is never a
prerequisite to filing a criminal prosecution (United States v. Frezzo
Brothers, Inc., cited previously, 461 F. Supp. at 268). However, a history
of environmental noncompliance often indicates the need for criminal
sanctions to achieve effective individual deterrence.
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The Need for Simultaneous Civil or Administrative Enforcement Action

Simultaneous civil and criminal enforcement proceedings are legally permis-
sible [United States v. Kordel, 397 U.S. 1, 11 (1970)] and on occasion are
clearly warranted. For example, where remedial or injunctive relief is
necessary at the same time that criminal sanctions are appropriate, paral-
lel civil and criminal actions may be brought.

Separate enforcement staffs must be appointed when the government initiates
a grand jury investigation, if not before. The use of simultaneous pro-
ceedings provides grounds for legal challenges to one or both proceedings
that, even if unsuccessful, will consume additional time and resources.
Typical objections include the allegation that the government violated the
criminal defendant's Fifth Amendment right against self-incrimination by
using an administrative or civil enforcement proceeding to obtain from that
defendant information for use in the criminal enforcement action. Thus,
parallel proceedings should be avoided except where clearly justified.

(See Policy and Procedures on Parallel Proceedings at the Environmental
Protection Agency, January 23, 1984.)

EPA can achieve some of the goals of a criminal prosecution, including a
degree of deterrence and punighment, through a civil action that secures
substantial civil penalties in addition to injunctive relief. Moreover,
recent experience indicates that, while many convictions may result in a
period of incarceration, criminal sentences are often limited to monetary
fines and a probationary period. Thus, the use of the additional time and
resources necessary to pursue a criminal investigation simultaneously with
a civil enforcement action is often not justified. Nonetheless, criminal
enforcement has certain advantages. Criminal actions may proceed to
quicker resolution; they can reach individuals; and even where only fines
and probation result, they may have a substantial deterrent effect.

Criminal Enforcement Priorities

The Office of Criminal Enforcement of the Office of Enforcement and Compli-
ance Monitoring (OECM), in conjunction with the Agency program offices, has
developed investigative priorities in each of the Agency's program areas.
Through this effort, EPA focuses the investigative resources on the most
serious cases of environmental misconduct. These priorities are fluid and
are modified to reflect changing programmatic circumstances. In addition,
the creation of these priorities does not preclude the possibility of a
criminal referral for conduct not falling within these investigative
priorities. (See Criminal Enforcement Priorities for the Environmental
Protection Agency, October 12, 1982.)

The priorities under the CWA are listed below and can be found in the
above policy. The list 1s random and is not intended to create a ranking
within the priorities for a statute; nor is any statute given higher
priority than another.
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Violations of the NPDES Permit Program

Section 309(c)(l) of the CWA [33 U.S.C. §1319(c)(1)] provides misdemeanor
penalties of one year of imprisonment and up to a $25,000 fine for the
willful or negligent violation of conditions or limitations in NPDES
permits isgsued by the Administrator or a state. The NPDES permit program
is the primary mechanism for monitoring and controlling water pollution
under the CWA.

The Agency places a high investigative priority on willful NPDES permit
violations that result in, or threaten, significant environmental contami-

nation or that pose a hazard to human health.

The elements of proof necessary for a conviction under this section are as
follows:

o The defendant was operating under an effective NPDES permit;

e The defendant's act violated a condition or limitation contained in
the permit; and

e The defendant acted willfully or negligently.
Exhibit 9~2 (Counts 1 through 9) contains an example of a criminal informa-

tlon charging violations of an NPDES permit under Section 309(c)(1l).

Falsifying CWA Records and Tampering

Section 309(c)(2) of the CWA [33 U.S.C. §1319(c)(2)] provides misdemeanor
penalties of six months of imprisonment and a $10,000 fine for knowing
falsification of records and for tam