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Chapter One 

1 Purpose of the Manual 

The purpose of this manual is to provide guidance to compliance/enforcement 
personnel on the substantive and procedural requirements necessary for 
ensuring compliance and preparing enforcement cases under the Clean Water 
Act. 

The manual describes compliance monitoring, case development and judicial 
proceedings including: 

• Conducting compliance inspections and obtaining sufficient evidence 
to document a suspected violation; 

• Filing administrative, civil, and criminal enforcement actions; and 

• Monitoring compliance with and enforcing consent decrees. 

Reservation 

The policies and procedures set forth herein and the internal office proce
dures adopted pursuant hereto are intended solely for the guidance of 
United States Environmental Protection Agency (EPA) personnel. These poli
cies and procedures are not intended to be relied upon to create a right or 
benefit (substantive or procedural) enforceable at law by a party to liti
gation with the United States Environmental Protection Agency. The Agency 
reserves the right to take any action alleged to be at variance with these 
policies and procedures or that is not in compliance with internal office 
procedures. 
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Chapter One 

2 Introduction 

Purpose and Scope of the Clean Water Act 

The Clean Water Act (CWA) [33 u.s.c. §1251, ~~·],as amended, was 
enacted to "restore and maintain the chemical, physical, and biological 
integrity of the Nation's waters." The CWA established a national goal to 
eliminate the discharge of pollutants into the navigable waters by 1985. 
The Act set up a National Pollutant Discharge Elimination System (NPDES) 
permit program. Under this program, the discharge of any pollutant into 
the waters of the United States is unlawful except as authorized by an 
NPDES permit issued pursuant to Section 402(a) of the ClolA. 

By 1977, all existing industrial dischargers were required to install the 
best practicable control technology (BPT) and all municipal dischargers 
were required to meet secondary sewage treatment standards. By 1984, 
industrial dischargers were required to meet best available technology 
(BAT) requirements, which are intended to limit discharges of toxic 
substances and can be more stringent than BPT standards. Discharges of 
conventional pollutants (e.g., biochemical oxygen demand and total 
suspended solids) were required to meet best conventional pollutant control 
technology (BCT) by 1984 (explained below). New sources of industrial dis
charges are required to meet any applicable new source performance stan
dards that achieve the highest effluent reduction possible using the best 
available demonstrated control technology. 

The ClolA also established a pretreatment program, which regulates industrial 
discharges to publicly owned treatment works (POTWs); dredged and fill 
permit program; and prohibitions on certain spills of oil and hazardous 
substances. 

The NPDES Permit Program 

To implement the NPDES permit program, the Act set up a two-part system for 
determining allowable pollutant discharges. First, the Act requires 
increasingly stringent technology-based effluent limitations. EPA estab
lishes these BPT and BAT limitations in national effluent guidelines (see 
Exhibit 1-1) or, in the absence of national regulations, on a case-by-case 
basis by EPA technical personnel who follow statutory guidelines. Second, 
after EPA determines the appropriate technology-based requirement, the 
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Chapter One Introduction 

Agency is required to impose any other more stringent limitations necessary 
to meet state water quality standards and any other federal law to imple
ment any applicable water quality standard. These limitations are placed 
in the NPDES permit. 

State NPDES Programs. The CWA authorizes EPA to approve states to admin
ister the NPDES program. In order to be approved, a state program must 
have adequate legal authority and programmatic capability to issue and 
enforce NPDES permits. Upon approving a state program, EPA must suspend 
issuance of permits in that state. However, EPA retains veto authority · 
over any proposed state permits that do not meet the minimum EPA require-
ments, and EPA also retains concurrent enforcement authority. Under EPA 
policy, EPA will take enforcement action where the state fails to take 
"timely and appropriate" enforcement action or in cases of national 
significance. As of February 1985, EPA has approved 37 state NPDES 
programs (see Exhibit 1-2). 

In those states where EPA retains the NPDES permitting authority, the CWA 
provides the state with the opportunity to certify that the permit meets 
all state water quality standards and any other state requirements. 

The Pretreatment Program 

The CWA also sets up a mechanism to regulate industrial discharges to 
publicly owned treatment works (POTW), known as the pretreatment program. 
Under this program, EPA has authority to develop pretreatment standards for 
pollutants that interfere with or pass through POTWs or contaminate 
sludge. These standards are promulgated as part of the national effluent 
guidelines. A list of these categorical standards is contained in Exhibit 
1-1. The standards focus on toxic pollutants that are not adequately 
treated by the POTW. The program also requires certain municipalities to 
submit a local pretreatment program that authorizes the POTW to regulate 
its indirect dischargers. The pretreatment program constitutes one part of 
an approvable state NPDES program. The key CWA provisions on NPDES and 
pretreatment are discussed later in this chapter. 

Dredged and Fill Permit Programs 

The CWA also sets up a Section 404 dredged and fill permit program. Under 
this program, the Army Corps of Engineers issues permits to applicants to 
discharge dredged and fill material to designated waters of the United 
States. Unlike NPDES industrial permits for existing sources, the National 
Environmental Policy Act (NEPA) applies to permits issued by the Corps and 
thus may require the Corps to prepare an environmental impact statement 
(EIS) prior to issuance of a permit. While the Corps issues federal 
dredged and fill permits and enforces the terms of the permits, EPA is 
charged with approving state agencies to administer a Section 404 program 
and with overseeing state Section 404 program implementation, including 
enforcement. As of May 1985, only one state has an approved program. EPA 
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Chapter One Introduction 

may bring actions for discharges without a Section 404 permit and shares 
enforcement authority with the Corps for Section 404 permit violations. 

Compliance and Enforcement 

The CWA establishes several authorities for EPA compliance and enforcement 
activities. The Act authorizes the Administrator to require owners and 
operators of point sources and certain contributors to publicly owned 
treatment works to maintain records, and to monitor and report on water 
discharges. NPDES permit holders and some industrial contributors to pub
licly owned treatment works must submit compliance and discharge monitoring 
reports on a regular basis. EPA also has authority to enter and inspect 
water pollution sources, to sample direct and indirect discharges, and to 
inspect records and monitoring equipment. Entry and inspection issues are 
discussed in detail in Chapter Three. 

The CWA provides several enforcement remedies for discharging without a 
permit and for violating permit effluent limitations, pretreatment require
ments, monitoring provisions, and any permit conditions, which include the 
following: 

• Issuance of a notice of violation to a state and a violator; 

• Issuance of an administrative compliance order; 

• Filing of a civil action for injunctive relief and penalties; 

• Filing of a criminal action; and 

• Filing of an emergency action. 

An approved state NPDES or Section 404 program must include the authority 
to obtain civil and criminal remedies, including emergency injunctive 
relief; the state has primary responsibility for bringing enforcement 
action. 

The CWA also contains a citizen suit provision, which authorizes persons to 
commence a civil action against alleged violators to enforce the Act's 
requirements or to require the Administrator to perform a mandatory duty._ 
The Act provides for extensive public participation in several areas of 
regulatory development and the enforcement process. In addition, an 
opportunity for the public's input is required in developing, revising, and 
enforcing any effluent regulation, permit limitation, or program estab
lished by EPA or a state agency. 
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Program Regulations 

EPA has published the NPDES program regulations in 40 C.F.R. Parts 122 
through 125. Part 122 contains substantive permitting requirements, 
including reporting, testing, and other permit conditions (as opposed to 
specific permit limitations contained in effluent guidelines). Part 123 
contains permitting and enforcement requirements for approval of state 
NPDES programs. Part 124 contains procedural requirements for issuing per
mits and challenging permit limitations, including evidentiary hearings.· 
Part 125 provides criteria to be applied by EPA or an approved state in 
imposing effluent limitations and making specialized permit determinations 
under the NPDES program, such as variance requests. Key sections of the 
regulations are outlined in Exhibit 1-3. 
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3 A Short Legislative History 

Pre-1972 Law 

Apart from the 1899 Rivers and Harbors Act 33 u.s.c. §407 et .!!S.• (commonly 
known as the "Refuse Act"), the federal water pollution control effort did 
,not begin until the passage of the Federal Water Pollution Control Act of 
1948 (FWPCA). The FWPCA relied primarily on state and local action to meet 
federal pollution abatement goals. The federal government's role was 
restricted to assisting local governments in meeting their water pollution 
control problems. 

The 1965 amendments to the FWPCA continued to rely largely on state 
action. The amendments required the states to establish water quality 
standards that would be applicable to interstate waters. In 1966, the Fed
eral Water Pollution Control Administration established guidelines on water 
quality standards. By 1972, the majority of states had obtained federal 
approval for their standards. The 1965 amendments also provided for 
federal grants for state water pollution control activities. Regarding 
enforcement, however, the federal law relied primarily on informal negotia
tions and cooperative efforts between the enforcement agency and the 
polluter. 

In contrast to the water quality-based approach of the FWPCA, the Refuse 
Act prohibited the discharge from a ship or shore installation into navi
gable waters of the United States of "any refuse matter of any kind or 
description whatever other than that flowing from streets and sewers and 
passing therefrom in a liquid state without a permit." Originally intended 
to protect navigation, the Refuse Act was rejuvenated as a water pollution 
control measure. In United States v. Republic Steel Corp. [362 U.S. 482 
(1960)), the Supreme Court interpreted an "obstruction to navigable capa
city" to include the discharge of industrial wastes into a navigable 
river. In 1971, the Army Corps of Engineers adopted guidelines to imple
ment an Executive Order of December 1970, which created a Refuse Act permit 
program. 

CWA Compliance/Enforcement 1-7 Guidance Manual 1985 



Chapter One A Short Legislative History 

The 1972 Amendments 

The FWPCA amendments of 1972 set up a comprehensive regulatory scheme for 
controlling water pollution discharges and resolved the differing water 
quality standards approach of the 1965 FWPCA and the effluent standards 
approach of the Refuse Act. The 1972 amendments to the FWPCA set as a 
national goal the elimination of the discharge of pollutants into the 
navigable waters by 1985. The amendments also abandoned water quality 
standards as the primary regulatory approach in favor of EPA-promulgated; 
industry-by-industry, technology-based effluent limitations and extended 
federal jurisdiction to all waters of the United States. 

The amendments established the NPDES permit program to implement these 
"technology-forcing" standards, superseding the Refuse Act permitting 
program. Under this scheme, a permit is required for any discharge into 
the waters of the United States and cannot be issued unless the effluent 
discharges meet federal effluent guidelines or, when no guidelines exist, 
the issuing Agency's best professional judgment on how to meet statutory 
requirements. The Act further required more stringent permit limitations 
based on state water quality standards and other state water quality 
requirements. The amendments also authorized EPA to establish effluent 
standards for new sources and toxic pollutants and to set pretreatment 
standards for industrial contributors or indirect discharges to publicly 
owned treatment works. 

Finally, the amendments provided extensive enforcement authority, including 
issuance of administrative orders, and established civil penalties of up to 
$10,000 per day of violation and criminal penalties of up to $25,000 per 
day of violation and one year in prison. 

EPA promulgated the initial regulations for state NPDES programs on 
December 22, 1972 (37 Fed. Reg. 28391) and promulgated substantive NPDES 
permitting requirements on May 22, 1973 (38 Fed. Reg. 13528). In the 
initial, or "first-round," permitting effort, EPA and states with NPDES 
program authority issued over 65,000 NPDES permits. EPA issued the vast 
majority of these permits prior to promulgation of best practicable control 
technology (BPT) effluent guidelines by relying on its authority under 
Section 402(a)(l) of the Act to issue permits with "such conditions as the 
Administrator determines to be necessary to carry out the provisions of 
this Act." 

The NRDC Consent Decree and the 1977 Amendments 

EPA's development of BPT national effluent guidelines focused largely on 
conventional pollutants such as biochemical oxygen demand, suspended 
solids, and acidity and alkalinity. In addition, EPA regulated some toxic 
pollutants on a substance-by-substance basis under Section 307 rather than 
on an industry-by-industry basis through the effluent guidelines. In 1975, 
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the Natural Resources Defense Council (NRDC) and several other environmen
tal groups filed suit against EPA challenging (1) EPA's criteria for 
identifying toxic pollutants under Section 307(a) of the CWA, and EPA's 
failure to promulgate effluent standards under this section and (2) EPA's 
failure to promulgate pretreatment standards under Section 307(b) for 
numerous industrial categories and pollutants. In settling this litiga
tion, NRDC v. Train, 8 ERC 2120 (D. D.C. 1976), EPA and NRDC agreed on a 
policy~regulate toxic pollutants through EPA effluent guidelines and 
standards. 

The consent agreement required EPA to regulate the discharge of 65 categor
ies of priority pollutants (which included 129 chemical sobstances) from 34 
industrial categories unless specific findings could be made to exclude 
industrial categories or pollutants from regulation. EPA subsequently 
removed 3 of the 129 substances from regulation. The decree required 
adoption of best available technology (BAT) effluent limitation guidelines 
in each category by June 30, 1983, and set similar requirements for new 
sources and indirect dischargers. NPDES permits issued or renewed after 
January 1, 1976, had to be modified to reflect these new effluent 
standards. 

The 1977 Federal Water Pollution Control Act amendments largely incorpor
ate the NRDC Consent Decree by: 

• Adopting the list of priority pollutants as the list of toxic 
pollutants to be regulated by EPA; 

• Requiring establishment of BAT effluent limitation guidelines by 
July 1, 1980; 

• Requiring compliance with BAT effluent limitations by July 1, 1984; 
and 

• Allowing EPA to add to or delete from the list of toxic pollutants. 

On March 9, 1979, the Consent Decree was modified (12 ERC 1833) to adopt 
the 1977 amendments' BAT compliance deadline of June 30, 1984, and to 
extend the deadline for developing technology-based effluent limitations 
for toxics in the 34 industrial categories. 

The 1977 amendments made other significant changes as well. First, under 
the revised Section 402(d), EPA is authorized to issue an NPDES permit in 
those instances in which the state-proposed NPDES permit is inconsistent 
with the federal requirements. 

Second, Section 313 was amended to authorize states to issue NPDES permits 
to federal facilities (~Executive Order 12088). EPA has interpreted 
Section 313 to require state programs to include federal facilities permit
ting in its NPDES program. (See "State Regulation of Federal Facilities 
Under the Federal Water Pollution Control Act Amendments of the 1977 Clean 
Water Act POLICY GUIDANCE MEMORANDUM," March 10, 1978, contained in the 
Permits Division (Office of Water) Policy Book.) 
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Chapter One A Short Legislative History 

Third, the amendments add significant pretreatment provisions. Under 
Section 402(h), EPA has authority to take enforcement action in an approved 
NPDES state to prevent the introduction of pollutants into a POTW that is 
discharging pollutants in violation of its permit. EPA previously had this 
authority only in unapproved states. Section 309(f) authorizes EPA to take 
a civil action against an indirect discharger for violating any pretreat
ment standard and against the receiving POTW in which the POTW does not 
begin enforcement action within 30 days following notice from the Admin
istrator; it also authorizes EPA to require POTWs to submit pretreatment 
programs for Agency approval. Section 402(b)(8) requires states to include 
conditions in POTW NPDES permits that ensure the identification of sourc~s 
introducing pollutants to POTWs and to implement a program to ensure 
compliance with pretreatment standards by each such source. 

Finally, Congress ratified the judicial and regulatory interpretations of 
the Section 404 program as one with broad jurisdictional scope, including 
wetlands. The amendments also established EPA's authority to approve state 
Section 404 programs in certain waters of the United States. 

Recent Regulatory Developments 

Following the passage of the 1977 amendments, EPA substantially revised the 
NPDES permitting regulations to include best available technology (BAT), or 
"second-round," permitting conditions (Le., testing and monitoring re
quirements; 44 Fed. Reg. 32854, June 7,1979). EPA revised these regu
lations and consolidated them with other EPA permit program regulations (45 
Fed. Reg. 33290; May 19, 1980). Shortly thereafter, several industry 
groups and NRDC challenged numerous sections of the EPA permitting 
regulations. The litigation focused largely on challenges to permittee 
reporting and testing requirements. EPA settled most of the NPDES-specific 
issues by agreeing to propose regulatory revisions (47 Fed. Reg. 25546, 
June 14, 1982; and 47 Fed. Reg. 52072, November 18, 1982). The Agency also 
promulgated a final regulation on common issues (i.e., provisions applic
able to NPDES as well as other EPA permitting programs) on September l, 
1983 (48 Fed. Reg. 39611). EPA adopted the final regulation on NPDES
specific issues on September 26, 1984 (49 Fed. Reg. 37997). 
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4 Overview of the Clean Water Act 

The following are the central components of the CWA's regulatory scheme: 

• Section 301 -- Prohibition against discharges to waters of the 
United States except in compliance with an NPDES or Section 404 
permit and compliance deadlines for technology-based effluent 
limitations and water quality-based effluent limitations; 

• Section 303 State development of water quality standards and EPA 
review of such standards; 

• Section 304 -- Criteria for development of national effluent 
guidelines for industry categories; 

• Section 306 -- EPA development of standards of performance for new 
sources of pollutant discharges; 

• Section 307 -- EPA development of pretreatment categorical stan
dards for industrial contributors to POTWs and development of toxic 
pollutant standards; 

• Section 308 -- EPA authority to require discharger reporting and 
monitoring and to enter, inspect, and sample water pollutant 
discharges; 

• Section 309 Administrative orders and civil and criminal 
enforcement of the NPDES program and Section 404 violations; 

• Section 311 
substances; 

Control of discharges of oil or hazardous 

• Section 313 -- State and EPA NPDES permitting of federal 
facilities; 

• Section 401 State certification of EPA-issued permits; 

• Section 402 EPA issuance of NPDES discharge permits and EPA 
approval of states to administer an NPDES program; 
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• Section 404 ~ Army Corps of Engineers' issuance and enforcement of 
dredged and fill permits and EPA approval of state Section 404 
programs; 

• Section S04 Emergency enforcement; 

• Section SOS Citizen suits against CWA violators or against the 
Administrator for failure to perform a nondiscretionary act or 
duty; 

• Section S08 ~ Prohibitions on award of federal contracts, grant~, 
or loans for CWA violations; 

• Section 509 -- Judicial review of EPA effluent standards and Agency 
permitting decisions; and 

• Section 510 -- State authority to set more stringent effluent limi
tations than those required by federal law. 

NPDES Permits and Effluent Standards 

Section 402 of the CWA establishes the NPDES permit program. Under Section 
301 of the Act, the discharge of pollutants into the waters of the United 
States is prohibited except when the discharge 6ccurs under the limitations 
and conditions of an NPDES (or Section 404) permit. The permit incorpo
rates the minimum, nationally required effluent limitations and any more 
stringent water quality-based limitations, as well as other compliance 
measures, schedules, and monitoring and reporting requirements. These 
limitations are legally binding on the industrial or municipal perinittee. 

Permit Limitations ~n_d Compliance Deadl~~~ 

Section 301 also provides compliance deadlines for industrial and municipal 
dischargers to achieve minimum levels of water pollution control. By July 
1, 1977, industrial permittees were required to achieve BPT; and, by July 
1, 1984, industrial permittees were required to achieve BAT for toxic 
pollutants. Under Sections 301, 306, and 307, EPA has established BPT, 
BAT, and new source effluent limitations and stan<lar<ls by promulgating 
industry-by-industry effluent guidelines. 

Section 304 provides the criteria for adopting limitations through efflue11t 
guidelines. For setting both BPT and BAT, Sections 304( b) ( 1) (1\) .-1.1111 

304( b) (2 )(B) direct the Administrator to "identify, in terms of .!mounts of 
constituents and chemical, physical, and biological characteristics of 
pollutants, the degree of effluent reduction attainable through the appli
cation of [BPT or BAT] for classes and categories of point sources •••. " 

Both BPT and BAT require a consideration of costs (although for BPT, Sec
tion 304(b)(l)(B) specifically requires the Agency to compare the total 
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cost of the pollution control technology with the effluent reduction 
benefits that the Agency expects to achieve). In adopting standards, 
Section 304(b)(l)(B) directs EPA to consider the age of the equipment and 
facilities involved, the effluent reduction process employed, engineering 
aspects, process changes, nonwater quality environmental impact (including 
energy requirements), and any other appropriate factors, as deter1nlned hy 
the Administrator. 

Section 304(b)(4)(B) provides that in setting BCT limitations, EPA must 
consider the same factors in setting BAT and must do an additional cost 
test. BCT cannot be less stringent than BPT nor more stringent than BAT, 

The effluent guidelines are contained in 40 C.F.R. Parts 400 to 464. 
Effluent limitations become enforceable against an individual point source 
discharger through its NPDES permit. Toxics standards and new source 
performance standards (NSPS) are enforceable whether or not a permit h.:is 
been issued, and pretreatment standards are enforceable directly or as part 
of a POTW pretreatment program. The nationally promulgated effluent 
guideline regulations may not be challenged in an NPDES permit proceeding; 
under Section 509(b)(l), a challenge must be made within 90 days of 
promulgation of such final regulations. 

Where effluent guidelines have not been established for a particular indus
trial category, EPA has authority under Section 402(a)(l) of the Act to 
issue enforceable NPDES permits "upon such conditions as the Administrator 
determines to be necessary to carry out the provisions of the Act" [United 
States v. Cutter Laboratories, Inc., 413 F. Supp. 1295 (E.D. Tenn 1976)]. 
EPA refers to these permits as "best professional judgment" (BPJ) permits. 
Where an effluent guideline does apply to a particular discharger, EPA or 
an authorized NPDES state can use its Section 402(a)(l) or equivalent state 
authority to establish additional permit limitations for pollutants that 
were not addressed by the national guideline. 

New Source Performance Standards 

Section 306 directs the Administrator to adopt new source performance st.\n
dards (NSPS) for new sources of water pollutants. A new source is deflnert 
as "any source, the construction of which is commenced after the publica
tion of proposed regulations prescribing a standard of performance under 
this section which will be applicable to such source ...... Construction is 
defined as "any placement, assembly, or installation of facilities or 
equipment (including contractual obligations to purchase such facilities or 
equipment) •••• " EPA publishes NSPS regulations along with industry-by
industry effluent guidelines for existing sources. 

The NPDRS regulations provide criteria for determining whether a source is 
an existing source (or a modification thereof) or a new source. This 
determination is important for three reasons: 

• First, NSPS can be more strict than effluent guidelines for 
existing sources; 
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• Second, EPA-issued new source permits, unlike existing permits, are 
subject to the environmental review requirements of the National 
Environmental Policy Act (NEPA), and thus the facility may be 
required to prepare an environmental impact statement (EIS) [Note 
that state-issued new source permits are not subject to NEPA. See 
District of Columbia v. Schramm, 631 F. 2d 854 (D.C. Cir. 1980)~0 
c.F.R. §122.29(c)(l)(ii)]; and 

• Third, under Section 306(e), the new source discharges must i~necll

ately comply with the NSPS and do not receive the statutory co~pli
ance deadline of June 30, 1984, as do existing sources, which must 
attain BAT. 

The permit regulations at 40 C.F.R. §122.29(d)(4) require dischargers to 
"start up" all pollution control equipment so that their permit conditions 
are met prior to any actual discharge and to meet all permit conditions no 
later than 90 days following issuance of the permit. Where there is a new 
discharge of pollutants, but no applicable proposed NSPS, the source is 
considered to be a new discharger under the NPDES regulations (40 C.F.R. 
§122.2). New dischargers, like new sources, must have all start-up 
equipment in place to meet permit conditions before beginning to discharge. 

In addition, Section 306 provides new so~rces with a ten-year period of 
protection from more stringent technology-based standards, and new dischar
gers receive a similar protection period from more stringent technology
based standards. However, for both new sources and new dischargers, the 
protection period does not extend to additional or more stringent permit 
conditions based on water quality standards, toxic effluent standard-3 11n1ler 
Section 307(a) of the CWA, or additional permit conditions controlling 
toxic pollutants or hazardous substances that are not controlled by NSPS. 

Water Quality-Based Limitations 

Section 301(b)(l)(C) requires POTWs to achieve "any more stringent limita
tion, including those necessary to meet water quality standards ••• estab
liqhed pursuant to any State law or regulations •••• " As noted in United 
States Steel Corp. v. Train [556 F. 2d 822, 838 (7th Cir. 1977)], 
technology-based limitations represent the minimum level of pollution con
trol required by the Act. Any more stringent water quality-based limita
tions apply to both industrial and municipal dischargers and must be placed 
in the NPDES permit. 

Publicly Owned Treatment Works 

Section 301(b)(l)(B) requires POTWs, as defined in Section 201, to achieve 
effluent limitations based upon secondary treatment guidelines. Section 
304(d)(l) directs EPA to adopt secondary treatment guidelines. The Agency 
has defined secondary treatment in 40 C.F.R. Part 133. In the 1981 amend
ments to the Act, Congress added Section 304( d)(4), which provided that 
"such biological treatment facilities as oxidation ponds, lagoons, dnd 
ditches and trickling filters shall be deemed the equivalent of secondary 
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treatment." In amending this section, Congress approved the use of certain 
biological treatment techniques that can significantly reduce biological 
oxygen demand (BOD) and total suspended solids (TSS) levels, although these 
treatment techniques are not capable of achieving the regulatory standard 
of 30 mg/L of BOD and TSS over a 30-day period. EPA issued rules to 
implement Section 304(d)(4) on September 20, 1984 (49 Fed. Reg. 36986). 

General NPDES Permits 

EPA or a state approved to issue general permits may issue a general NPDES 
permit covering a category of discharges under the CWA within a geographi
cal area. General NPDES permits set permit limitations and condition5, 
including monitoring and reporting requirements on an area-wide and induq
try basis and authorize discharges from a large number of facilities with a 
single permit action. EPA began to implement the general permit program in 
1979. Exhibit 1-4 contains a list of proposed and issued general permits. 
The permitting approach has its greatest impact where an industry is con
centrated in a particular geographical area. For example, a general permit 
for coal mining activities in Kentucky covers about 2,500 facilltles. 

EPA uses general permits for major as well as minor dischargers. Major 
dischargers are defined in Section 122.2 as "any NPDES 'facility or acti
vity' classified as such by the Regional Administrator or, in the case of 
'approved state programs,' the Regional Administrator in conjunction with 
the state director." Under 40 C.F.R. §122.28, the NPDES director may issue 
a general permit covering either separate storm sewers or a category of 
sources that: 

• Involve the same or substantially similar types of operations; 

• Discharge the same types of wastes; 

• Require the same effluent limitations or operating conditions; 

• Require the same or similar monitoring; and 

• In the opinion of the NPDES director, are more appropriately con
trolled under a general permit than under individual permits. 

EPA issues general permits based on BPJ determinations under authority of 
Section 402(a)(l) of the CWA in any case where effluent guidelines do not 
address the discharges regulated by general permits. 

The NPDES director may require any person authorized by a general permit to 
apply for an individual permit for several reasons, including "[t]he 
discharger is not in compliance with the conditions of the general rl?OES 
permit" [Section 122.28(b)(2)]. In addition, any general permittee may 
request to be excluded from the coverage of the general permit by applying 
for an individual permit. 
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State NPDES Programs 

Section 402(b) of the CWA authorizes EPA to approve states to administer 
the NPDES program. The Administrator must approve a proposed state permit 
program unless he or she determines that the state does not have adequate 
legal authority or programmatic capability. This includes permitting and 
enforcement authority, and adequate resources and staffing. The approved 
program must cover all categories of direct discharges to state waters 
(including federal facilities), as well as regulate indirect dischargers 
through a pretreatment program. The permitting requirements that all NPDES 
states must meet are contained in 40 C.F.R. §123.25. Upon approval, EPA . 
must suspend further issuance of federal NPDES permits in the state under 
Section 402(c). The state also becomes the primary enforceinent authority 
of the NPDES program. [See Aminoil U.S.A. Inc. v. California State Water 
Resources Control Board, 674 F. 2d 227 (9th Cir. 1982).) However, Section 
309 does not preclude federal enforcement following state NPDES program 
approval. EPA also retains extensive statutory oversight authority 1111der 
Section 402(d) to review proposed state permits and to withdraw a program 
that does not comply with federal requirements. 

Compliance with Permit Limitations 

Permit limitations generally serve as a shield for enforcement. Section 
402(k) provides that "[c]ompliance with a permit issued pursuant to this 
section shall be deemed compliance [for the purpose of federal enforcement 
and citizen suits] with Section 301, 302, 306, 307, and 403, except any 
standard imposed under Section 307 for a toxic pollutant injurious to human 
health." In duPont v. Train [430 u.s. 112, 138, n. 28 (1976)], the Supreme 
Court noted that "[t]he purpose of §402(k) seems to be to insulate permit 
holders from changes in various regulations during the period of a permit 
and to relieve them of having to litigate in an enforcement action the 
question of whether their permits are sufficiently strict. In short, 
§402(k) serves the purposes of giving permits finality." (Chapter Eleven 
discusses this concept in greater detail.) 

Permit Modifications 

While it is important to set effluent limitations for all pollutants during 
the initial permit issuance, EPA or an approved state may reopen and modify 
a permit under 40 C.F.R. §122.62. The following are examples of good cause 
for permit modification: 

• Material and substantial alterations to the permitted facility; 

• New information received by the NPDES director that was not avail
able at the time of permit issuance; 

• Regulations on which the permit was based have been changed by EPA 
or judicial decisions (permittee must request this modification); 
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• Incorporation of a Section 307(a) toxic effluent standard; and 

• Modification of a compliance schedule. 

Note that administrative orders issued under Section 309 that contain com
pliance schedules do not modify permit requirements. 

State Certification 

Where EPA is the permit-issuing authority, Section 401 of the Act requires 
a state to certify that the NPDES permit meets requirements of federal and 
state law, including application of state water quality standards. (EPA 
has adopted regulations for certification in 40 C.F.R. Part 121. The 
regulations actually refer to the Refuse Act predecessor to Section 401.) 
EPA cannot issue the permit until the state so certifies or waives 
certification. Section 303 establishes procedures for establishing state 
water quality standards, subject to approval by the EPA Administrator, and 
Section 303(c)(l) requires a state to review its water quality standards at 
least once every three years and to receive EPA approval of these 
revisions. 

The Pretreatment Program 

The pretreatment program is designed to protect municipal wastewater treat
ment plants and the environment from damage that may occur when pollutants 
are discharged into a sewage system. Section 307 of the Act establishes 
regulation of industries that discharge waste to a POTW and authorizes EPA 
to set pretreatment standards for those pollutants discharged to POTWs that 
would interfere with, pass through, or otherwise be incompatible with the 
treatment works. The general pretreatment program regulations are 
contained in 40 C.F.R. Part 403. 

Because municipal wastewater treatment systems are designed primarily to 
treat domestic wastes, the introduction of nondomestic wastes may affect 
these systems. For example, the bacteria needed in activated sludge 
treatment systems can be inhibited by toxic pollutants. The result is 
interference with the treatment process, which means that domestic and 
industrial wastes may be improperly treated by the POTW before being 
discharged into the receiving water. Even if pollutants do not ,interfere 
with the treatment systems, they may pass through POTWs without being 
adequately treated because the systems are not designed to remove them. 
EPA has prohibited "interference" and "pass through" in 40 C.F.R. §403. 
While these definitions were remanded in National Association of Metal 
Finishers, et al. (NAMF) v. EPA [719 F. 2d 624, 641 (3d Cir. 1983)], rev'd 
in part on other grounds, 53 u.s.L.W. 4193 (Sup. Ct. 1985), the generic 
prohibition in Part 403 remains. 

EPA regulates indirect discharges in two ways. First, under the NRDC 
consent decree (cited above) and Section 307(b)(l), EPA must adopt 34 
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industrial pretreatment or categorical standards, which are analogous to 
BAT standards for direct dischargers unless EPA can support a decision to 
exclude them from national regulation. Categorical standards apply to 
those users in these categories that the Agency has determined are the most 
significant sources of toxic pollutants. In developing these categorical 
standards, EPA compares the percent removal of pollutants achieved for BAT 
at a direct-discharging industry to the percent removal of indirectly 
discharged pollutants at the POTW to determine whether there is "pass 
through" of pollutants. If there is "pass through," EPA establishes 
categorical pretreatment standards based on BAT. 

As of May 1985, EPA has adopted 24 final pretreatment categorical standards 
covering 21 industrial categories. Industries in those categories must 
come into compliance with the standards no later than three years from the 
effective date of the standard. Section 307 also authorizes EPA to approve 
POTW applications for removal credits for an industrial user (i.e., a 
treatment allowance for the POTW's treatment of some of the industrial 
user's discharge). In addition, POTWs are required to establish more 
stringent local limits for industrial users where necessary to protect the 
environment or the municipal sewage system (40 C.F.R. §403.5). Section 
403.S also states that limits are considered pretreatment standards and are 
enforceable as such under Section 307(d) of the Act. 

Second, the general pretreatment regulations prohibit the discharge of 
pollutants that: 

• Create a fire or explosion hazard in the sewers or treatment works; 

• Are corrosive (i.e., pH lower than S.O); 

• Obstruct flow in the sewer system or interfere with operation of 
the sewer system; 

• Upset the treatment processes or cause a violation of the POTW's 
permit; and 

• Increa~e the temperature of wastewater entering the treatment plant 
to above 104 °F (40 °r.). 

These prohibited discharge standards apply to all industrial and commercial 
establishments connected to POTWs. 

In NAMF, cited above, the court addressed several issues in the pretreat
ment program. The court upheld the BPT-level electroplating pretreatment 
standards (40 C.F.R. Part 413; see Exhibit 1-1). (Electroplaters consti
tute approximately 11,000 of the 14,000 indirect dischargers.) The court 
also upheld the combined waste stream formula (i.e., the formula for 
deriving categorical standards where more than one wa~te stream are 
combined) and the removal credits provision. The court remanded the 
definitions of "interference" and ''pass through." 
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Approval of Local Programs 

Those POTWs with a total design flow greater than 5 million gallons per day 
that receive industrial discharges that either pass through, interfere 
with, or are covered by a ~ategorical standard must submit a local 
pretreatment program to EPA or an approved state (40 C.F.R. §403.8). An 
approved local program must develop and enforce local limits to implement 
the prohibitions on pass through and interference, as well as the specific 
prohibitions of 40 C.F.R. §403.S(b) (see NAMF, above). 

The POTW must have authority to obtain remedies for violations of categori
cal standards, local limits, or other pretreatment requirements such as 
monitoring [40 C.F.R. §403.S(f)(l)(vi)(A)]. The state may approve the 
local program if the state has an approved pretreatment program; otherwise, 
EPA approves the program. The state and EPA may take enforcement action 
when the POTW either has not taken timely and appropriate enforcement 
action or has sought an insufficient remedy. · 

Where the POTW does not have an approved local program at the time the 
POTW's existing permit is reissued or modified, the reissued or modified 
permit must contain a compliance schedule to develop such a program [40 
C.F.R. §403.8(d)]. The approval authority should also incorporate an 
approved POTW pretreatment program into the POTW permit [40 C.F.R. 
§403.8(e)(4)]. 

Reporting Requirements 

Industrial dischargers covered by categorical standards must prepare a 
Baseline Monitoring Report (BMR), which describes a facility's operation 
and waste stream characteristics (40 C.F.R. §403.12). The discharger 
submits this report to the POTW (if the POTW's pretreatment program is 
approved) or to the applicable approval authority. The BMR, which 
generally includes sampling and analysis data of the industrial user's 
discharge, must be submitted within 180 days of the effective date of final 
categorical pretreatment standards for that industrial category. If not in 
compliance, the user must develop and submit a compliance schedule 
describing the steps it will take to achieve compliance. Within 14 days 
after the date for each step, the user must submit progress reports. 
Within 90 days of the final compliance date of an applicable standard, the 
indirect discharger must submit a compliance data report detailing the 
nature and concentration of the industry's discharges. Industries subject 
to categorical standards must also, at least twice a year, submit a report 
containing self-monitoring results to the Control Authority. In addition, 
an industry must report immediately any slug loads or significant changes 
in its discharge characteristics to the POTW. 

Pretreatment Enforcement 

EPA's pretreatment enforcement efforts have increased with the 1984 dead
lines for achieving certain pretreatment categorical standards. On October 
28, 1983, EPA issued a Pretreatment Compliance Strategy (Short Term). (See 
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Water Enforcement Policy Compendium.) The objective of the short-term 
strategy is to require all POTWs that are obligated to develop and imple
ment pretreatment programs to do so in the shortest possible time. The 
policy states that POTWs that did not meet the July 1, 1983, deadline for 
approval of POTW programs under Section 309(a)(S)(A) will receive compli
ance schedules, through administrative orders or judicial orders, requiring 
submittal of a program no later than September 30, 1984. The strategy also 
provides for EPA enforcement of categorical standards in unapproved cities 
in unapproved states and in approved cities that are not enforcing 
categorical standards. (See Chapter Eight for a more detailed discussion 
of pretreatment enforcement.) 

On April 12, 1984, EPA issued FY 1984 Pretreatment Enforcement Activities, 
which included an attachment addressing factors for identifying POTW and 
industrial user pretreatment referrals. On November 5, 1984, EPA issued 
Guidance to POTWs for Enforcement of Categorical Standards to advise POTWs 
of their responsibilities for enforcing pretreatment categorical 
standards. Further guidance to be considered in making POTW referrals was 
issued on December 31, 1984, as the POTW Pretreatment Multi-Case 
Enforcement Initiative. 

Recordkeeping, Monitoring, and Entry and Inspection Provisions 

Authority 

Section 308 of the CWA provides broad authority to EPA to require direct 
and indirect dischargers to maintain records, make reports, and provide 
monitoring and sampling data. An approved NPDES state must have equivalent 
Section 308 authority. EPA may use this authority to gather information 
for developing effluent limitations and pretreatment standards; to deter
mine whether any person is in violation of any effluent limitation, other 
limitation, or pretreatment standard; or to carry out the NPDES program, 
Section 311 (oil and hazardous substances discharges), or Section 404 
(dredged and fill permit program). For example, Section 308 authorizes EPA 
to require NPDES application form data, including testing of toxic 
substances 40 C.F.R. §122.21, and together with Section 402(a)(l) and 
402(a)(2) authorizes EPA to require permittees to submit discharge 
Monitol'.i.Lt~ reports. 

~ntry and Inspection 

Sections 308(a)(4)(A) and (B) authorize the Administrator or an authorized 
representative to enter and inspect a discharger's premises, to have access 
to records and equipment, and to conduct sampling. In Marshall v. Barlow's 
[436 U.S. 307 (1978)), the Supreme Court held that an OSHA inspector was 
not entitled to enter the nonpublic portions of a worksite without either 
the owner's consent or a warrant. The Barlow's decision affects all EPA 
inspection programs, including inspections conducted by state personnel and 
EPA contractors. If consent is denied, the Agency must seek an~ parte 
administrative warrant through the U.S. Attorney. The warrant must 
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designate specific areas of the facility to be inspected. The Agency may 
obtain a warrant if it can show that the facility was chosen on the basis 
of a general administrative plan for enforcing the Act. [See Public 
Service Company of Indiana v. Environmental Protection Agency, 509 F. Supp. 
720 (S.D. Ind. 1981) (Clean Air Act case).] Chapter Three discusses entry 
and access issues in greater detail. 

Confidential Business Information 

Under Section 308(b), any records, reports, or other information that is 
obtained from the discharger or during an inspection and that constitutes 
effluent data must be made available to the public, unless a person can 
show that the portion of the information that is not effluent data is 
entitled to be withheld as a trade secret. Further, Section 402(j) 
requires permit applications and issued permits to be available to the 
public, including information submitted on forms and any attachments used 
to supply information required by the forms [40 C.F.R. §122.7(c)]. The 
Administrator must review requests for confidential treatment of informa
tion in accordance with 18 U.S.C. §1905 and 40 C.F.R. Part 2. Under 18 
u.s.c. §1905, criminal penalties are also provided if a federal employee 
knowingly releases information determined to be confidential. 

Oil and Hazardous Substances Spills 

Section 311 of the CWA provides a liability and compensation system for the 
discharge of oil and hazardous substances into the waters of the United 
States. Section 3ll(b)(3) prohibits the discharge of oil or hazardous 
substances in "harmful" quantities. The CWA defines "hazardous substances" 
as substances that "when discharged in any quantity into or upon [statu
torily covered waters or their adjoining shorelines] present an imminent 
and substantial danger to the public health or welfare, including, but not 
limited to, fish, shellfish, wildlife, shorelines, and beaches." The list 
of hazardous substances is contained in 40 C.F.R. Part 116. 

The unauthorized discharge of oil and hazardous substances may result in 
the assessment by the Coast Guard of an administrative civil penalty of not 
more than $5,000 per day of violation. In the case of discharges of haz
ardous substances, the EPA Administrator may, in lieu of the Coast Guard 
assessments, begin a civil action in district court under Section 
3ll(b)(6)(B) to impose a penalty not to exceed $50,000.* EPA interprets 
its enforcement authority under this section as applying only to hazardous 
substances. 

* EPA and the Coast Guard have entered into an agreement regarding the 
enforcement of Section 311, which governs which agency will take 
enforcement action (see 44 Fed. Reg. 50785, August 29, 1979). 
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Where such a discharge was the result of willful negligence or willful mis
conduct by the owner, operator, or person in charge, the maximum liability 
increases to $250,000. Note that civil penalties may not be assessed under 
both Section 311 and Section 309. 

Section 3ll(b)(5) requires any person in charge of a vessel, offshore 
facility, or onshore facility to notify the Coast Guard or EPA immediately 
of any discharge of a harmful quantity from such vessel or facility as soon 
as he or she has knowledge of the discharge. Failure to notify the 
government may result in a criminal penalty of not more than $10,000 or 
imprisonment for not more than one year. 

Discharges under Section 311 exclude those discharges permitted under 
Section 402 or identified in an NPDES permit application and "caused by 
events occurring within the scope of relevant operating or treatment 
systems" (Section 3ll(a)(2)]. Discharges covered by Section 311 are 
commonly known as spills, since they are generally unforeseen. 

In addition to this discharge liability, Section 311(c) authorizes the 
United States to remove and recover the oil or hazardous substance and to 
recover the costs of removal up to the limits established in Section 
3ll(f). To finance the cost of removal, Section 3ll(k) set up a revolving 
fund of $35 million, which is also available to reimburse dischargers who 
remove a discharge under very limited circumstances. One-half of this fund 
has been transferred, however, for use under the Comprehensive 
Environmental Response, Compensation, and Liability Act (known as 
"Superfund"). 

Section 311 Regulations 

Pursuant to Section 311, EPA has adopted regulations covering the following 
categories: 

• Oil dischargers -- 40 C.F.R. Part 110 

• Oil pollution prevention -- 40 C.F.R. Part 112 

• Liability for pollution -- 40 C.F.R. Part 113 

• Civil penalties for oil pollution -- 40 C.F.R. Part 114 

• Designation of hazardous substances -- 40 C.F.R. Part 116 

• Reportable quantities of hazardous substances 40 C.F.R. Part 117 

• Notification to Coast Guard -- 33 C.F.R. Part 15 (promulgated by 
the Coast Guard) 
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Dredged and Fill Material Permit Program 

Section 301 of the CWA declares the discharge of pollutants unlawful except 
in compliance with, among other things, Section 404. Section 404 autho
rizes the Secretary of the Army, acting through the Chief of Engineers of 
the Army Corps of Engineers, to issue permits for discharge of dredged or 
fill material into specified locations [Section 404(a)], after considera
tion of environmental guidelines [Section 404(b)(l)]. A permit may be 
issued even if the environmental guidelines would prohibit it based on the 
economic impact on navigation and anchorage [Section 404(b)(2)]. The 
Corps' action is subject to an EPA "veto" if the discharge will have 
certain unacceptable impacts [Section 404(c)]· 

The 1977 amendments to the CWA authorized issuance of general permits [Sec
tion 404(e)], created certain exemptions from permit requirements [Section 
404(f) and (r)], authorized transfer of part of the Corps program to the 
states [Section 404(g) through (l)], and gave the Corps authority to 
enforce conditions in the Section 404 permits that they issue [Section 
404(s)]. The Corps regulations for issuing dredged and fill permits are 
contained in 33 C.F.R. Parts 320 through 323. EPA's technical regulations 
under Sections 404(b)(l), 404(c), and 404(g) through (l) are contained in 
40 C.F.R. Parts 230 through 233. 

Definitions 

EPA and the Corps define dredged material as "material that is excavated or 
dredged from waters of the United States" [33 C.F.R. §323.2{j); 40 C.F.R. 
§232.2]. According to 33 C.f.R. §323.2(1), "discharges of pollutants into 
waters of the United States resulting from the onshore subsequent proces
sing of dredged material that is extracted for any commercial use (other 
than fill) are not included within [the term discharge of dredged material] 
and are subject to Section 402 ••• even though the extraction and deposit of 
such material may require a permit from the Corps of Engineers." On the 
other hand, run-off or overflow from a contained land or water dredged 
material disposal area is handled under Section 404. 

EPA and the Corps currently have different definitions of fill material. 
EPA defines it as material that replaces an aquatic area with dryland or 
that changes the bottom elevation for any purpose (40 C.F.R. §233.2). The 
Corps defines it as "any material used for the primary purpose of replacing 
an aquatic area with any land or changing the bottom elevation of a water 
body. The term does not include any pollutant discharged into the water 
primarily to dispose of waste, as that activity is regulated under Section 
402 ... " [33 C.F.R. §323.2(m)]. EPA and the Corps are working together to 
develop a common definition. In the meantime, EPA's definition is 
operative. A discharge without a permit violates Section 301 regardless of 
which permit (NPDES or Section 404) applies. 

The dividing line between the Section 404 program and the NPDES program is 
based on the type of pollutant involved. If the pollutant is dredged or 
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fill material, Section 404 applies and the Section 404(b)(l) guidelines 
govern the permit decision. If the discharge consists of any other pollut
ant, Section 402 applies technology-based effluent limitation5 and water 
quality-based limitations. 

EPA Permit Review and Veto Authority 

EPA has an opportunity to review each permit application or Corps proposal, 
to submit comments, and to object. EPA may object to a project as being 
outside the Section 404 guidelines, or because the EIS requirements of N~PA 
have not been complied with, or on any other grounds within the expertise 
of EPA. If the Corps District Engineer decides to issue a permit over the 
objection of the Regional Administrator, he or she must give EPA advance 
notice, which gives EPA the opportunity to request elevation of the permit 
decision or start Section 404(c) veto proceedings in appropriate situa
tions. Procedures for elevation of permit decisions are governed by an 
interagency memorandum of agreement [see Section 404(q)]. Unless EPA 
invokes Section 404(c), the Corps may issue a permit over EPA's objection. 

While EPA's Section 404(c) authority is generally referred to as a "veto," 
the Administrator actually prohibits or withdraws the specification of dis
posal site or denies, restricts, or withdraws the use of an area as a dis
posal site. EPA may use its Section 404(c) authority only if the Admin
istrator determines, after notice and opportunity for public hearings, that 
the discharge into an area will have "an unacceptable adverse effect on 
municipal water supplies, shellfish beds and fishery areas (including 
spawning and breeding areas), wildlife, or recreational areas." 

The Administrator may act either before or after the Corps has authorized a 
site for disposal and may block all dredged and fill material discharges at 
the site or merely restrict discharges (e.g •• restrict the type or amount 
of material, or specify a particular section of the site). Once the site 
is prohibited under Section 404(c), the Corps cannot override the Adminis
trator's action. EPA has interpreted its Section 404(c) authority as 
discretionary. 

Section 404 Enforcement 

EPA anll L111~ r,,, r!Js share Section 404 enforcement responsibility. Section 
309 authorizes the Administrator to act against persons discharging without 
a permit or in violation of the terms of a permit. Section 404(s) gives 
the Corps parallel authority to act against violations of a permit. While 
the Corps has independent enforcement authority under the Rivers and 
Harbors Act of 1899, this is limited to "navigable-1.n-fact waters," as 
opposed to all "waters of the United States." The courts have upheld the 
Corps' implicit authority to issue administrative cease and desist orders. 
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State Section 404 Programs 

EPA also may approve state Section 404 programs, review the performance of 
such programs, object to state permits that are outside the requirements of 
Section 404, and take enforcement action on violations of state-issued Sec
tion 404 permits. As of May 1985, one state had an approved Section 404 
program. (Note that states may take over the Section 404 program for only 
some of the waters of the United States. The Corps always retains juris
diction over waters presently used, or susceptible to use, as a means to 
transport interstate commerce, including tidal waters and adjacent 
wetlands.) 

Enforcement Provisions 

Administrative Orders 

Sections 309(a)(l) and (3) of the CWA authorize EPA to issue administrative 
orders that require compliance with the Act in cases of violations of per
mit conditions or limitations or of discharges without a permit. Section 
309 is not available to a state for enforcement purposes; a state must have 
independent state law provisions to enforce an NPDES permit. EPA may also 
issue orders to remedy violations of: 

• Effluent limitations -- Section 301; 

• Water quality-related effluent limitations -- Section 302; 

• New source performance standards -- Section 306; 

• Toxic and pretreatment effluent standards -- Section 307; 

• Data disclosure and inspections -- Section 308; and 

• Sewage sludge disposal -- Section 405. 

Section 309(a)(4) requires EPA to send a copy of an administrative order to 
the state in which the violation occurs. EPA must also serve a copy of an 
order issued to a corporation on any appropriate corporate officers. These 
orders are subject to judicial review under Section 509. Finally, orders 
issued under Section 309(a)(S) must specify the time for compliance. tlhere 
EPA issues an order regarding a Section 308 violation, it cannot take 
effect until the affected person has an opportunity to discuss the viola
tion with the Administrator. The CWA does not authorize administrative 
assessment of penalties by EPA. Chapter Six discusses administrative 
enforcement in greater detail. 
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Injunctive Relief 

EPA can obtain injunctive relief pursuant to Sections 309(b), 309(f), 
402(h), and 504. Section 309(b) authorizes the Administrator to seek a 
permanent or temporary injunction for any violation for which he or she 
could issue an administrative order. Federal district court has jurisdic
tion over such violations. Again, EPA must notify the state of its action. 

Section 504 authorizes EPA to bring an emergency action to restrain a dis
charge of pollutants that is presenting an imminent and substantial endan
germent to human health and welfare. However, the use of Section 504, mo.re 
clearly than Section 309(b), is discretionary. [See Weinberger v. Romero
Barcelo, 456 U.S. 305 (1982); Committee for the Consideration of the Jones 
Falls Sewage System v. Train, 387 F. Supp. 526 (D. Md. 1975); but compare 
Sierra Club v. Train, 575 F. 2d 485 (5th Cir. 1977) with United States v. 
Phelps Dodge Corp., 391 F. Supp. 1181 (D. Ariz. 1975). 

Section 309(f), added in the 1977 amendments to the CWA, authorizes a 
separate civil action against an industrial contributor and a receiving 
POTW for violation of pretreatment requirements. If the owner or operator 
of a treatment works does not commence enforcement action within 30 days of 
the Administrator's notification of a violation, the Administrator may 
commence a civil action for appropriate relief, including but not limited 
to a permanent or temporary injunction against the owner or operator and 
the industrial contributor. EPA must also notify the state of this action. 

Civil Penalties 

Section 309 authorizes EPA to bring a civil action for "violation of any 
condition or limitation which implements sections 301, 302, 306, 307, 308, 
318, or 405." Alternatively, in states that have been approved for primary 
enforcement authority, EPA may first notify the appropriate state and the 
persons in alleged violation and give the state 30 days to bring its own 
enforcement action. This is known as a "notice of violation." Section 
309(d) provides that violators of these sections, of administrative orders, 
or of permit conditions implementing these sections are subject to civil 
penalties of up to $10,000 for each day of violation. The federal district 
court in which the defendant is located, resides, or is doing business has 
jurisdiction. It is Agency policy co recover from a defendant at least the 
economic benefit gained through noncompliance. See Civil Penalty Policy, 
July 8, 1980, contained in the Water Compliance/Enforcement Policy 
Compendium. 

When a state receives NPDES program approval, it assumes primary enforce
ment responsibility, and enforces NPDES requirements under state law. 
Under 40 C.F.R. §123.27, in order co be approved, the state NPDES program 
must be able to assess at least $5,000 a day for each civil violation. 
However, EPA may still intervene in a state enforcement action or take 
direct action. The EPA Policy Framework for State/EPA Enforcement Agree
ments discusses criteria for EPA involvement in an enforcement action. 
Chapter Eight details the EPA civil judicial enforcement program. 
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Criminal Penalties 

Any person who willfully or negligently violates a perm.it issued by EPA or 
by a state under an EPA-approved program, discharges without a permit, or 
violates other NPDES program requirements is subject to a criminal penalty 
of up to $25,000 a day, or a year's imprisonment, or both under Section 
309(c)(l). The Act also provides a penalty of up to $10,000 or six month's 
imprisonment for making knowing and false statements in any application or 
report, or for tampering with monitoring equipment. Chapter Nine contains 
a detailed discussion of the EPA criminal enforcement program. 

Contractor Listing 

Section 508 of the CWA and Executive Order 11738 authorize EPA to preclude 
certain facilities from obtaining government contracts, grants, or loans, 
if the facility is the basis of criminal or civil violations of water 
pollution control standards. The contractor listing program allows EPA to 
place the facility on the "List of Violating Facilities" after providing 
certain procedures to the respondent under 40 C.F.R. Part 15, including an 
informal Agency hearing called a "listing proceeding." 

EPA proposed revisions to Part 15 on July 31, 1984 (49 Fed. Reg. 30628) to 
provide for mandatory listing for criminal convictions and to clarify the 
procedural rights of respondents in listing proceedings. As discussed in 
Chapter Six, contractor listing can be a very effective enforcement tool, 
particularly where previous formal enforcement proceedings (such as 
administrative orders, court orders, or consent decrees) have not resulted 
in compliance. 

Citizen Suits 

Section SOS provides for two types of citizen suits. First, any citizen 
may commence a civil action on his or her own behalf against any other 
person, including the United States and any government agencies, who is 
alleged to be in violation of effluent standards or limitations under the 
Act (generally NPDES permit violations) or in violation of a compliance 
order issued by EPA or the state. Second, a citizen may commence a civil 
action against the Administrator for his or her alleged failure to perform 
any nondiscretionary duty under the Act. U.S. district courts have juris
diction in each of these cases. 

Prior to bringing a citizen suit against a violator, the citizen must 
provide 60 days' notice to EPA, to the affected state, and to any alleged 
violator of the standard, limitation, or order. A citizen's suit brought 
against the Administrator requires 60 days' notice to the Administrator. 
The 60-.day notice provision gives EPA the opportunity to consider enforce
ment against the alleged violator. The procedures governing notice are 
contained in 40 C.F.R. Part 135. Such notice is not required for viola
tions of NSPS and toxic effluent standards. Citizen actions that could 
otherwise be brought under the Administrative Procedure Act, federal 
questions of jurisdiction, and other provisions of law do not require the 
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60-day notice. [See NRDC v. Train, 510 F. 2d 692 (D.C. Cir. 1974).] Case 
law on the availability of alternate jurisdictional grounds varies from 
district to district. 

Citizens may recover attorneys' fees and court costs "whenever the court 
determines such award is appropriate" [Section SOS{d)]. Where EPA or the 
state is diligently prosecuting an enforcement action against a violator, a 
citizen suit may not proceed against that violator; however, the citizens' 
group may then intervene as a matter of right. 
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5 Exhibits 

This section contains the following exhibits: 

Exhibit 1-1: 
Exhibit 1-2: 
Exhibit 1-3: 
Exhibit 1-4: 

National Effluent Guidelines 
Approved State NPDES Programs 
Key Sections of NPDES Regulations 
General NPDES Permits by Category 
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llat:ion.al Effluent Guidelines 
(Including Pretreatment Categorical Standards) 

!PPWDIT QJlll£LINES 
l'lalt6£D NID Fl!IAI. MES - PRlPIAAY CAnXDR.IES 

PEIEIAL RB:lsmt CITAnCl6 
(1979 - Pcemntl 

Exhibit: 1-1 

2/22185 

tl'idusuv 40 Cfll PAia TYPE R.1lE SIC21.\1URE1 FmERAL Rffiisn:R ClTATICll 

• MJJIUIUI ftRmC •••••••••••••••••••• 46'7 PRCl'OSID 1V05/82 47 PR 52626 11/22182 
PIOtJLCATICll 09/lMll 48 FR 49126 10/2'1'83 
O>rrtictlcn 49 VII 11629 03/27184 
lilt.ice (lCBI ~ FR 4513 01131185 

0 Bo\Ttl:RY IWIUFACl'IJRJNG ••••••••••••••• 461 PRlllC6ED 10/29/82 47 FR 51052 11/10182 
PllCMIU:ATICll 02/27/84 49 FR 9108 03/09/84 
Q:ln'ectlcn 49 FR 13879 04/09/84 
O>rrecuon 49 FR 27946 07/09184 
NDtlce 49 FR 47925 12/D7/"a4 

• CXlAL MINING , •••••••••••••••••••• , ••• 434 PIQIQSED 12/30/80 46 FR 3136 01/13181 
PIDIJLGATICll 09/)0/82 47 PR 45382 10/13/82 
Q:ln'ectlcn 48 FR 58321 ll/Dl/83 
Prgp. ~. 49 FR 19240 05/04/84 
En. of CDl..:\t.s - 49 VII 24388 06/13/84 
llltl.Ce ( IClll 50 P'R 4513 01/31/85 

• CXllL CXli\TDIG 
Phase l •••••••••••••••••••••••• 465 PRCl'OSl!J) 12/30/80 46 PR 2934 01112/81 

PIOtJLCATlCll ll,/05/82 47 VII 54232 12/Dl/82 
f'lnal ~- 48 PR 31403 07/08/83 
f'lM l .-.rd. 48 FR 41409 09/15/83 
O>rrtiction 49 PR 33648 08/24/84 

Phase II I Caml&klng I •••••••••••• 465 PRlF06ED 01131/83 48 PR 6268 02/10183 
PllCMIU:ATiat ll/09/83 48 PR 52380 ll/17183 
Qlrrectlan 49 PR 14104 04/10/84 
NDtice I ICBI 50 l"R 4513 01/31/85 

• a:l'PER l'ORMING •••••••••••••••••••••• 468 PRlfQSED 10/29/82 47 FR 51278 11/12/82 
PRCMJU:ATI(JI 08/04/83 48 FR 36942 08/15/83 

Fl. "llll ""8l'd , 48 FR 41409 09/15/Bl 

" EUX:IRICALIEW:llOllC CXJ'llamft'S 
PrCp. ~. 50 PR 4872 02/04/85 

Pllam I ························ 469 • PIQIOSfl) 08/11/82 47 fR )7048 08/24/82 
PIDUI.Go\Tlat 03131/8] 48 FR 15382 04/08/8] 

tnc.arlll Final/ 48 PR 45249 10/04/8] 
Prep. -a. 

rin&l llDe!'d!lent 49 FR 5921 02/16184 
llltiee ( lCBI 49 FR 34823 09/04/84 
NDtice UCBI 50 l'R 4513 01/31/85 

Pllll9e n ............•.•.......•. 469 fRJP05ED 02/28/83 48 FR 10012 03/09/Bl 
PIO'IJLGATI(JI 11/30/83 48 FR 55690 12/14/83 
CDrrecuan 49 FR 1056 Ol/09/84 

• l'On1"1lstratcr'1 s1.9:>at.unt1 ( l ls tJw p?OJ«tlltl lld'ledule approred by tJw c:QJn on Ai.gust 25, 1982: 
OCt.CDer 26, 19821 ~" 2, 1983; .January 6, 19841 .July 5, 1984; .m January 7, 1985. 

r«:m:1 '11US LISTING CIO£S HOT INCUJD£ MDWING M:l'Ml'IES SUBSa:;IUEM'LY PUBLlSHfll 8~ PROl'OSAL NII) l'R!MILCATlCll 
\llU:SS 11lt SOIECUUl> ll!ICKll.<:ATlCll IWi HOT Yrr BEDI CCK'!EMD. '111ESE, NlfJ PUBLICATICl6 ISSUED PRIOR TO 1979, 
ARE lDENril'IE:D IN 'l1IE PRE.N1llt.&S TO EACI l'RIMJLGo\1m REDJtMICll. 
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Dll1JSTIUAL TEOINOLOGY DMSION 
PIU'CSED HID FINAL llltES - PIUMMY CA.TilXllU ES vzu~s 

PEO£RAL llE:;lSTER OTA?IQIS 
(1979 - -.it) 

~tlnueo-

lrniat!J! ill aR PART TYPE RlJlE SIGIAI\JRE" PtllERAL REX:ISTUI CI 'IA TI~ 

• r:uJ:r!U'lATltG 413 JllmCSED 01/2t/18 u Flt 6560 UUH/711 
(Pntnatnnt • PS!S only) PIOIJUO\r?QI 08/09/79 44 fll 52590 09/U7/79 

Cornet ion 44 P'R ~310 lU/Ul/79 
C«ll:9Ct ion 45 flt 1920 03/25/llO 
Prqi. Allllnd. 45 FR 4532~ 07/Ul/BU 
l'zqlo llmtnd o 46 I'll 9462 01/211/111 
Prqi. llmtnd. 46 FR 0972 091ouu 
l'zql ..... "'1. 47 I'll 38462 08/31/82 
Prc:ip. llmtnd. 48 ra 2774 Ul/21/HJ 
Final llmtftll. '8 fll 32462 07/15/83 
caa.c:c1 ... tB Flt 0680 09/26/d) 

Final llmtndo '8 .. 414119 09/H/Bl 
Ncclce llCll 49 FR 34Ul 09/U4/d4 

• 11:11m1DS Cllltal ">ldlng and Cutirol ·4u lillUOSID 10/29/82 47 P11 515U 11/15/112 
~lee 49 ra lOllO 03/211/114 

(Add. Daul 
llatlce 

!Add. Daul 
so .. 6572 OV15/llS 

l'IDIJUaTIQI (06/851 

• DICRONIJC atDllCAlS 
~I ••••••••••••••••••••••••• 415 ffQI05!I) 01/10/80 4S .. 49450 07/24/110 

PIDIJLQT!QI 06/16/82 47 n 282611 Ub/h/11~ 
Clarnctlon 47 .. 55.l26 12/Ull/82 

PtWM II •••••••• ••••••• ••••••••• 415 PIOCS!D ot/30/U 48 l'R 49408 10/25/Bl 
fllDlll.GUIQI 07/26/84 49 l'R 33402 011/22/84 
Qxnctign 49 FR 37594 U9/2S/d4 

·~·~~ ........... 420 Pla'OSED 12/24/80 46 l'R 11158 Ul/07/81 
l'tOIUl.Co\rJQI 05/18/82 47 I'll 23258 OS/27/112 

Ox'reetlon 47 I'll 2054 Ob/07/112 
' OX'rwet Ion 47 .. 41738 09/2l/82 
ViMl -.id. 
Clar Net Ion 48 PR 51771 11/14/83 

Prap. llllBnd. 48 PR 46944 lU/14/dJ 
Clarrotetlon '8 .. 51647 11/lU/BJ 

Pinal llllBnd. 49 n 21024 05/17/114 
C:ln9Ctlon 49 .. 24726 06/15/U 
OlrNction 49 n 25634 U6/2Vd4 

• Mnlniatratcr•a •!Qnature1 I I la the project.a ad'lllllla ~by the -.re on ~t n, 
o=atier 26, 19821 ~t 2, 19BJ1 .Uruiry 6, 19841 July 5, 19841 and Jaraiary 7, 1985. 

191121 

llCJl'E1 '!HIS LJST'IN: IDS ND!' rNCIJJDI! 1111.DWC!Ml ACTMTt!S llJllSIUJPNTt.T P\llLISKm ~ PR>l'05AL N1D PRKll.G\J'I 
llfl'-SS 1'fE SO!El:lJUl) l10IJLCl<TIC::I !WI N)T YEl' Bml CDCPIEl'ED. 'IHESE, AND IPUBLICATIO<S 1SSU£D PIUUR TO Ul 
ARE lll!m'IPUD lN 111! Pl!£NGILES 'n> u.at l'KMll.Go\Tr:D llBOUl.\TICJI. 
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£FFWENf CIJIIELINES DMSICll 
Pllll'OSl!D AND f'I?W. Rll1ES - PIWIAR't CAl'EIDIUES 2/W85 

FEDERAL REX:LSTER CITATIQiS 
(1979 - Present) - a:int irued -

?nmls~ 40 CP'R PARI' nPE RULE Sicw.:nJRE" PEIDAL REX:IS'IER Cn:ATIOO 

, Wl1l!R TAllllNG ' PDllSllDG ••••••••• 425 PR:'l'aiED 06/13/79 44 fR 38746 07/02/79 
PRMJU:laIQI ll/07/82 47 fR 52848 U/23/82 
Qlrroction/ 

Notice 
(Ml3. Dlltal 

Pl.Ml-· 411 fR 30115 06130/83 
Pinal JllmBI. 411 fR 31404 07/08/83 
om-ec:tian 411 fR 32346 07/15/83 
Qlrroction 48 fR 35649 08/05/83 
Cl=ection/ 
Pinal.-· 411 l'R 41409 09/15/83 
IPSESI 

!lot.ice 49 fR 17090 04/23/84 
(Add. Dita) 

Notice 49 fR 42794 10/28/84 
(Msi""r, All!!· IU 

Notice 49 fR 44143 ll/02/84 
(Msi..,r, All!!· II) 

• JllEIAI. P'I1flSllDI; •••••••••• - ••••••••• 433 PRJflOSED 08/ll/82 47 fR 38462 08/31/82 
i4U PR:H.II.GfJIQI 07/05/83 411 fR 32462 07/15/83 

Pinal -..cl. 411 l'R 41409 09/15/83 
O:irnction 48 l'R 43680 09/26/83 

• IOIFEllSUJS IW!rlll3 

l'llaae I •••••• •• ••••• ••• •• • •• •• • • 421 PR:lFC6m Ol/31/83 48 PR 7032 02/17/83 
PIDIJU;ATIQI 02/23/84 49 PR 8742 03/08/84 
o:rrec:tion 49 PR 26738 06/29/84 
Q:xnc:Uon 49 PR 29792 07/24/84 

"- rt ••••••••••••••••••••••••• 421 PRll'OSm 05/15/84 49 PR 26352 06/27/84 
llDtice 49 PR 29625 07/23/84 
(Hear~) 

!lot.ice 49 PR 33026 08/20/84 
lcam.nt l'llrioell 

PIDIJU:o\TIIJI 107/851 

• IQlfERIUJ:l ~ l'OltUNG ••••••••••• 471 PR:Jl'06EI) 02/03/84) 49 PR 8112 03/05184 
11Dt.1co 49 m 10132 03/19/84 
(Hear~) 

itxice so P'R 4872 02104185 
(Add. Dlltal 

PIDIJtr.laIQI 106/851 

• lllilun111tratar's a1.....-tlU9r ( I la the pro)ected schedule a~ l1f the CDJn Cl'I Au;iust 25. 19821 
Octllllrr 26, 19821 ""911t 2. 198l1 Ja!Ulry '· 19841 July 5, 19841 ard Jaruary 7, 1985 • 

.:m;:, TRIS t.IS'TtNC lXEI !CIT !lCWCE RlltDwmc:; ICTMTIES stJBSo::;amm.r l'IJBLISHED er:na1I PRJl'OSAL NID PIO'llt""'1"ICll 
UNU:SS 1'1£ SQE:IJUl) PRKIUilJIQI HAS 1«:71" n:l' BEEN O>IPtEI!ll. TIIESE, AND PUBLICAI'IOIS ISSUED PRIOR to 1979, 
All£ UEmPUll .DI 1BE PllfNGILES to FMl! PIOl.lu:-.\TEil RUJIL\Tlal. 
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EFFUJDff a.JtCELillES DMSICll 
PRll'06ED AND FINAL RUtJ:s - PRIIW!r CAnX:al.IES 2/22/95 

P'!I:£IW. im::IS'l!R ClTATICJ6 
!1979- ~cl - ccntinued -

Imus~ 40 all PARr 'nPE lllLE SJQlla\JllEI l'EIERAL RFGI S1ll\ OTATIOI 

• ORE MINING •••••••••••••••••••••••••• 440 l'IDFOSEI) 05/25/92 47 FR 25682 06/U/82 
i'P"""tr&rtr" ll/05/82 47 I'll 54598 U/03/82 

• OR<NIIC OIDIICALS NID P!MrICS • 414 PIQIQ5l!D OZ/28/'3 48 I'll 11128 03121/83 
S'INlllErlC fIB~ • 416 llOUm 49 FR 34295 08/29/84 

lllDCmdsl 
PIDl.ILGr.nail IOJ/861 

• PESTICIDES ........................... 455 1'0ll!&J) UJOS/112 47 PR 53994 U/30/82 
Prqam 

l-1ytica.J. 
lttttaial 48 I'll 6250 02/10183 

IDUC8 49 PR 24492 06/ll/84 
llldd. 0-UI 

llot1ct 49 FR 30752 08/01/84 
I~ PerialSI 

-I.al 50 t'R l366 01/24/85 
llldd.DaUI 
~ 108/851 

• Pf:IRlU:IJI REFINING ••••••••••••••••••• 419 PKalD6l!D llm/79 '4 PR 75926 12/21/79 
5'lltlll1/an(JI 09no1B2 47 PR 46434 10/18182 
lrep. lllmnd. 49 FR JU.52 08128/84 

• PHIJIW:E11t'ICALS •••••••••••••• , •••••• • 439 l'KlRlim lll01/82 47 FR 51584 11126/82 
l'llMJUiAilDI 09no1&1 48 FR 49808 10127/Bl 
Qll:nCUm 48 FR 50122 11/01/81 
IDdm IICBI 50 FR 4513 01/31/85 

PKll'CIS!D -
lllSP.I 48 P'R 49832 10/27183 
Qxncticn 49 FR 1190 01/10/84 

ecr omt 49 P'R 8967 03/09/84 
!llteeicn 49 PR 17978 04/26/84 

-1at 49 PR 27U5 07/02184 
llltld. Dlltal 

• ~CS IDIDINC ' l'OllMING ••••••••••• 461 PRJll06m 02/03/94 49 PR 5862 02/15/84 
IWlllJU:o\tIDN U/04/94 49 I'll 49026 12/17/1!4 

• tdu:1lstrator' s s!q-..ture1 ( I is the projected :ldmule a;iprcv«I t:iv the CDJrt a. ALQWlt 25, 19821 
O:tcber 26, 1982; Au]wlt 2, 19831 January 6, 19841 July 5, 1.9841 aid Januaiy 7, 1985. 

NCm.:1 nns US'nl'G OOES ID!' lllCUllE RIJLDW[IIG ACnVtTIES SlJBSIXJlJDfTt,Y PUBUSKm 8£NEDI l'ROl'OSAL NID PROt.11!:.ATION 
lllU:SS '111!: SO!ElllUI> PllOtJLCllTIQI llAS N01' '!El' 11EEt <JMl!E'?ED. tHESE, AND PUBLICArI<JiS ISSUED PRICR TO 1979, 
ARE !DENl'IF[ED IN 'l1IE PREAl1llU:S t0 EllCI PRKJU:AnD IUllllMIC>I. 
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!Ff1JJOll' QJICIELINES DMSIQI 
PR)p:is£D AHO FINAL RltES - PRIMARY CATUXlRIES 2/221115 

nIEIAL llfx:Isn:R CITAl'ICHi 
11979 - Present) - c:aituu.I -

InctJsmr: 40 all PARr TYPE RUU: SI~ PDElAL RECIS'nll CITA:TIIJI 

• l'tR:EIAIN ~- ••••••••••••••••• 466 PRlFOSED 01/19/81 46 P'R 8860 01/2'7/81 
l'RJIJU'.\TIQI ll/05/82 47 FR 5ll72 ll/24/82 
rinalllmond. 48 P'R 31403 01/08/83 
Final llmond. 48 P'R 41409 09/15/83 
Prep. llmond. 49 111 18226 04/271&4 

• PUtP ' PAPDI ••••••••••••••••••••••••• 00 PRll'DSED 12/11/80 46 111 1430 01106/81 
'01 PIOIJI.C.\l'ICJI 10/29/82 47 111 52006 11/18/82 

~ice 48 FR 11451 03/18/83 
(Add. Olltal 

CDrntc:t lcn 48 P'R 13176 03/JO/IJ 
Final llmond. 48 111 31414 01/08/8] 
~ice Cl"Dfl 48 P'R 43682 09/16/83 
~ion 48 FR 45105 10/06/83 
PuDlic tturi119 48 FR 45841 10/01/IJ 

( NPtES Cite I.Sia>) 
rt>tice 49 P'R 40546 10/16/114 

(Pet.it.icn Dtnledl 
lllMice 49 FR 40549 10/16/84 

Cvariance Dtniedl 

PRlFOSED C PCBI 47 P'R 52066 ll/18/'82 
~ice 48 P'R 2804 01/21/83 

C o:i-nt Pllriod I 

·~c .••..••••.•••.••••••••• 423 PIU'Cll5ED 10/03/80 45 F1I 68328 10/14/90 
~QI 11/07/82 47 P'R 52290 11/19/82 
l'lnal llmond. 48 F1I 31404 07/oa/83 

• nxl1U: MIUS ••••••• , , ••••••••••••••• 410 PRll'OSED 10/16/79 44 PR 62204 10/B/79 
PIOllu:ATtCJI 08/27/82 47 PR 38810 O'l/Q2/11J 
~im 48 P'R 1722 01114/83 

(Add, Olltal 
Carrectian 48 P'R 39624 09/01/83 

• Til1BEJ' ••••••••••••••••••••••••••••••• 429 PRlPOSED 10/16/79 44 P'R 62810 10131/'19 
PRKILGATIQI 01/07/81 46 P'R 8260 01/26181 
nnai ...... nc1. 46 P'R 57287 ll/2l/8l 

• ld111n1st.ratcr's sic;naturer ( I is tile projected scnaa.J.e approved by the Court en Auqust :ZS, 19821 
OctoCer 26, 1982: Au;Ust 2. 1983: January 6, 19841 July 5, 1984: And J..,....ry 7, 1985. 
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State 

Alabama 
California 
Colorado 
Connecticut 
Delaware 
Georgia 
Hawaii 
Illinois 
Indiana 
'row a 
Kansas 
Kentucky 
Maryland 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Jersey 
New York 
North Carolina 
North Dakota 
Ohio 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Vermont 
Virgin Islands 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 

TOTALS 

Approved State RPDES Programs 
(as of May 1, 1985) 

Approved State Approved To 
NPDES Permit Regulate Federal 
Program Facilities 

10/19/79 10/19/79 
05/14/73 05/05/78 
03/27 /7 5 
09/26/73 
04/01/74 
06/28/74 12/08/80 
11/28/74 06/01/79 
10/23/77 09/20/79 
01/01/75 12/09/78 
08/10/78 08/10/78 
06/28/74 
09/30/83 09/30/83 
09/05/74 
10/17 /73 12/09/78 
06/30/74 12/09/78 
05/01/74 01/28/83 
10/30/74 06/26/79 
06/10/74 06/23/81 
06/12/74 11/02/79 
09/19/75 08/31/78 
04/13/82 04/13/82 
10/28/75 06/13/80 
10/19/75 09/28/84 
06/13/7 5 
03/11/74 01/28/83 
09/26/73 03/02/79 
06/30/78 06/30/78 
09/17/84 09/17/84 
06/10/75 09/26/80 
12/28/77 
03/11/74 
06/30/74 
03/31/7 5 02/09/82 
11/14/73 
05/10/82 05/10/82 
02/04/74 11/26/79 
01/30/75 05/18/81 

37 27 

Exhibit 1-2 

Approved State 
Pretreatment 
Program 

10/19/79 

06/03/81 

03/12/81 
08/12/83 

06/03/81 

09/30/83 

06/07/83 
07 /16/79 
05/13/82 
06/03/81 

09/07/84 

04/13/83 

06/14/82 

07/27/83 
03/12/81 

09/17/84 
04/09/82 
08/10/83 
03/16/82 

05/10/82 
12/24/80 

21 
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Key Sections of NPDES Regulations 

EPA's NPDES regulations are contained in 40 C.R.F. Part 122-125. The 
key sections in Part 122, which cover substantive requirements, are: 

• 122.2 

• 122.3 

• 122.4 

• 122.6 

• 122.7 

• 122.21 

• 122.22 

• 122.28 

• 122.29 

• 122.41-
122.45 

• 122.46 

• 122.47 

• 122.48 

• 122.50 

• 122.61 

• 122.62 

• 122.64 

Definitions 

Exclusions 

Prohibitions 

Continuation of expired permits 

Confidentiality of permits, permit applications, 
and effluent data 

Permit application requirements, including testing 
requirements 

Who must sign a permit application 

General permit program requirements 

Requirements for new sources and new discharges 

Required effluent limitations and permit conditions 
for NPDES permits 

Duration of permits 

Schedules of compliance 

Recording and reporting monitoring results 

Disposal of pollutants into wells 

Tranferring permits 

Permit modification and revocation 

Permit termination 

Part 123 contains requirements for state NPDES programs. 

• 123.2 

• 123.21-
123.24 

• 123.25 

Definitions 

Contents of state program submission 

Substantive NPDES requirements applicable to states 

CWA Compliance/Enforcement 1-37 Guidance Manual 1985 



Chapter One 

• 123.26-
123.27 

• 123.44 

• 123.61 

• 123.63 

Exhibit 1-3 

Compliance evaluation and enforcement requirements 

EPA review of state permit 

EPA approval process for state program requests 

Criteria for EPA withdrawal of state programs 

Part 124 contains procedures for issuing NPDES permits and holding 
hearings on EPA-issued permits as follows: 

• 124.11- Procedures 
124.21 and 
124.51-
124.61 

• 124. 71- Evidentiary hearings for EPA-issued NPDES permits 
124.91 

Part 125 contains regulations for setting effluent limitations in NPDES 
permits including variances. 
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General NPDES Permits by Category 
(as of May 1985) 

Exhibit 1-4 

CATEGORY DRAFT PROPOSED FINAL 

1. Coal mines 

2. Placer mines 

3. Deep seabed mining 

4. Sand and gravel extraction 

S. Onshore oil and gas 

6. Stripper wells 

7. Coastal oil and gas 

8. Offshore oil and gas 

9. Construction activities 
(dewatering) 

10. Hydrostatic testing (natural 
gas transmission pipelines) 

11. Petroleum storage and transfer; 
marketing terminals 

12. Noncontract cooling water 
uncontaminated storm water 

13. Seafood processors 
(onshore and at sea) 

14. Trout fish hatcheries 

15. Animal feedlots 

16. Minor POTWs 
(secondary treatment) 

17. Ballast water treatment 
facilities 

18. Log transfer facilities 

19. Water supply 

x 

x 

x 

X(2)* 

X(3) 

x 

X(2) 

X(S) x X(7 )** 

x x 

X(3) x 

X(4) 

X(4) 

x 

x 

X(3) 

X(6) 

x 

x 

x 

* ( ) indicates the number of permits -- usually a number of states 
covered by the same category permit. 

** Includes expired BPT permits. 
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CATEGORY DRAFT PROPOSED FINAL -
20. Army: Water Purification 

Mobile Unit x 

21. Navy: Weapons Training (Vieques, 
Puerto Rico) x 

22. Stormwater (Lake Tahoe) x 

TOTAL 21 9 25 
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1 Introduction 

The Environmental Protection Agency and the Department of Justice (DOJ) 
share the federal government's compliance and enforcement activities for 
water pollution control laws.* The basic framework for the responsibil
ities of each EPA office that participates in enforcement activities is 
found in the Administrator's memorandum of July 6t 1982, entitled "General 
Operating Procedures for the Civil Enforcement Program," and the memorandum 
of October 27, 1982, entitled "General Operating Procedures for the 
Criminal Enforcement Program." (Both of these documents are contained in 
the EPA General Enforcement Policy Compendium.) 

This chapter first describes the roles of the various EPA offices that are 
involved with administrative and civil enforcement of water pollution vio
lations. Second, the chapter discusses procedures for EPA referral of 
cases to DOJ. Finally, the chapter contains organizational charts of EPA 
offices. 

EPA's enforcement program includes both compliance-oriented and legal
oriented activities. The compliance activities are primarily the responsi
bility of EPA's program offices while the legal-oriented activities are 
principally charged to the Regional Counsel or the Headquarters' Office of 
Enforcement and Compliance Monitoring (OECM). Issues of legal interpreta
tion are the responsibility of the Office of General Counsel. Many 
enforcement activities are not clearly "compliance" or "legal" as they 
involve elements of both. Where both elements are present, the EPA 
employee must coordinate his or her work with the activities of the other 
participating offices. For example, when an EPA inspector is denied access 
to an NPDES-permitted facility, he or she must consult the Office of 
Regional Counsel as to whether an administrative warrant should be 
obtained. 

* The U.S. Army Corps of Engineers and the Coast Guard also have enforce
ment responsibilities under Sections 404 and 311 of the CWA, 
respectively. 
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2 Primary Office Responsibilities 

The following describes the basic administrative and civil enforcement 
functions as they are divided among the various EPA offices. 

Regional Administrator 

Program Office 

• Identifies instances of noncompliance; 

• Establishes priorities for handling instances of noncompliance; 

• Evaluates the technical sufficiency of actions designed to remedy 
violations; 

• Identifies for formal enforcement action those cases that cannot be 
resolved inform.ally; 

• Provides technical support necessary for developing cases and 
conducting litigation; 

• Issues NPDES permits (where the state is not approved by EPA to 
administer an NPDES program); 

• Reviews permit variance requests; 

• Issues notices of violation; 

• Issues administrative orders under Section 309 of the Clean Water 
Act (CWA); and 

• Assists in developing civil actions for referral to DOJ (for direct 
referrals) or via Headquarters' Office of Enforcement and 
Compliance Monitoring (OECM). 
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Regional Counsel 

• Acts as attorney for program offices; 

• Assists program office in drafting the terms and conditions of 
NPDES permits and responses to variance requests; 

• Assists program office in drafting notices of violations and 
administrative orders, and drafts complaints (in cooperation with 
DOJ); 

• Prepares case referrals and formally concurs in civil referrals 
prior to signature by the Regional Administrator; 

• Requests DOJ (through the Regional Administrator) to file a 
complaint, where EPA policy permits direct referral; 

• Ensures consistency of action with OECM guidance; 

• Negotiates enforcement matters and settlements; 

• Attends any negotiations in which outside parties are represented 
by counsel; 

• Serves as lead attorney in handling specific enforcement actions 
[consistent with Section Vll(B) of the May 7, 1982, memorandum on 
regional reorganization]: 

Manages case for EPA, 
Coordinates case development for EPA, and 
Coordinates litigation activity with DOJ; and 

• Provides legal representation for the Agency in administrative 
proceedings (evidentiary hearings) originating in the Region and in 
appeals from those proceedings. 

Headquarters 

Program Office: Assistant Administrator for Water 

• Manages national program policy matters; 

• Establishes national compliance and enforcement priorities; 

• Provides overall direction to and accountability measures for the 
compliance and enforcement program; 

• Maintains the Permit Compliance System (PCS), which tracks permit 
issuance and compliance; 
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Off ice of General Counsel 

• Provides legal interpretation of applicable statutes and regula
tions to support the water enforcement programs; and 

• Ras lead responsibility, in consultation with OECM, for defensive 
litigation arising out of enforcement actions. 

National Enforcement Investigations Center 

The National Enforcement Investigations Center (NEIC), which reports to the 
Assistant Administrator for Enforcement and Compliance Monitoring, is 
located at the Denver Federal Center. The NEIC functions as a national 
technical and financial resource and as an investigative unit. NEIC has 
expertise in investigation and evidentiary discovery, assists in case 
development, and provides litigation support. Regional Administrators and 
the Assistant Administrator for Water should involve NEIC in cases that 
have precedential implications, national significance, or are multi
regional in nature. 

Department of Justice and Referral Procedures 

Section 506 of the Clean Water Act and an EPA/DOJ Memorandum of 
Understanding (MOU), issued on June 15, 1977, establish the basic relation
ship between DOJ and EPA in conducting civil judicial litigation. The MOU 
is found in the General Enforcement Policy Compendium (Policy #GM-3). The 
relationship is defined in greater detail by the April 8, 1982, memorandum 
entitled "Draft DOJ/EPA Litigation Procedures." A copy of that document, 
commonly referred to as the "Quantico (VA) Guidelines," can also be found 
in the General Enforcement Policy Compendium (Policy UGM-8). EPA issued 
guidance on case development and referrals in a September 7, 1982, memoran
dum from the Acting Enforcement Counsel, entitled "Case Referrals for Civil 
Litigation contained in the General Enforcement Policy Compendium (Policy 
#GM-13)." This guidance is also contained in Exhibit 2-1. 

On September 29, 1983, the Deputy Administrator established a procedure for 
direct referral of certain routine cases in a letter to the Acting 
Assistant Attorney General. Under the terms of this letter, EPA Headquar
ters has waived concurrence in certain types of routine civil cases. The 
letter is also contained in the EPA Water Compliance/Enforcement Policy 
Compendium. Under the procedures for direct referral, the following cases 
will be referred directly from EPA Regional Offices to the Land and Natural 
Resources Division of DOJ: 

• Cases involving discharges without a permit by industrial 
dischargers; 

• All cases against "minor" industrial dischargers; 
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• Cases involving failure by industrial dischargers to monitor or 
report; 

• Referrals to collect st.ipulated penalties from industrial 
dischargers under consent decrees; and 

• Referrals to collect administrative penalties under Section 3ll(j) 
of the CWA. 

On November 28, 1983, the Assistant Administrator for Enforcement and Co~
pliance Monitoring issued a memorandum to EPA enforcement personnel, which 
provided guidance on implementing the September 29, 1983, direct referral 
agreement. These two documents are contained in Exhibit 2-2. 
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3 Organizational Charts 

This section contains the following organizational charts: 

• U.S. Environmental Protection Agency 
• Office of Enforcement and Compliance Monitoring 
• Office of Water 
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4 Exhibits 

This section contains the following exhibits: 

Exhibit 2-1: Case Referrals for Civil Litigation 
Exhibit 2-2: Implementation of Direct Referrals for Civil Cases 

Beginning December 1, 1983 
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Case Referrals for Civil Litigation 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASloCINCITQN, DC lDUO 

SEP 7 !182 

Exhibit 2-1 

O•r1ca o• 
UOAI.. AND C .. ttO•CCMCNT CClllJ .. aCI. 

11E110RAN'DO~ 

SUBJECT: 

FROM: 

TO: 

Case Referrals fo~iv!lrfiti1ation 

Michael A. Brown ~Q \\--
Acting Enforcement ounsel 

Deputy General Counsel 

Regional Counsels 

A review of our recent enforcement referrals for proposed 
civil litigation 1/ and conferences with the Oepartnent of Justice 
have revealed that certain points relating to ease develop~ent 
and litigation activities must aqain be emphasized an~ some new 
•ground rules" should be set forth. This memorandum is intended 
to supplement the General Operating Procedures memorandLll"I governing 
EPA's enforcement activity which was issued on July 6, 1982. 

Ouality of Referrals 

I want to stress that a ease should not be forwarded to 
Head~uarters for referral to OOJ unless you fully intend that the 
:ase should ~e filed. Sending a case forward merely to get credit 
for the case is a waste of your time and ours. We want to 
concentrate on properly developed cases that will actually be 
filed, not merely pPper to be reterred to OOJ that results in nn 
action. In addition, referrals to Headquarters and DOJ for thP 
purpose of applying pressure on a party to settle should not ce 
made unless the Regional Office is willing to carry the ca~~ 
through a suit. 

My review of the past number; of referrals by EPA to OOJ 
compared to the actual number of eases that are filed reveals 
that past practices resulted in a considerable disparity between 
the two numbers. You, and espec1dlly the Regional Adn1nistrator, 
should be prepared to support a e1se that is referred to 
Headquarters all the way through trial. 

11 This rnenorandurn applies only to referrals for civil litigation. 
Guidance for referral of cases for criminal proceedings will 
be addressed in a subsequent memorandum. 
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Case Development Process 

We expect that DOJ and Headquarters' involvement in the case 
development process will continue to be intensive in hazardous 
waste and Superfund cases in the future. This is because these 
are new areas of the law, without much precedent. In the more 
mature areas (air and water cases) we expect the case development 
process to be more informal. For example, in many cases the 
coordination between Headquarters, DOJ attorneys and Regional 
attorneys may be accomplished by infrequent meetin~s and telephone 
contacts. 

The need for Headquarters Enforcement Counsel or OOJ 
involve~ent in a case at an early stage depends upon sound 
judgment. If the case, even though in a mature ?rogra~, presents 
national issues, contains novel problems, requires extra support, 
or has other areas in which you or your attorneys would like 
SU?port from or the views of Headquarters, the ~e?artment of 
Justice or both, we will provide it. Rowever, we do not want 
to make the case develop111ent process a burden on the Re~1ons in 
ait and water cases which do not require it. 

It is essential that Regional attorneys a?prise Headquarters 
and OOJ ~~unsel of new cases which are under development as soon 
as sufficient infori:iation is acquired about the cases to enable a 
deterinination to be made that they have potential for referral. 
This is necessary in order that the Regions, Headquarters and DOJ 
can plan resource needs, litigation support and budgetary requests. 
We anticipate that increased use of our computer system by the 
Regional Offices will aid in the advance notification of emer;ino 
cases. 

~eferral Packace 

As the case development process, including ~-1:y DOJ 
involvement, becomes ~idespread, we will be able .o ~ign1f 1ca~tly 
reduce the su~porting paperwork you send to EPA HeadQuarters to 
accompany a referred case. In order to achieve this result, it 
is highly desirable for the Regional attorney to acquaint the 
appropriate ijeadquarters and DOJ attorneys with developing cases 
by telephone and at re~ional meetings at an early stage. In any 
event, as described in the following paragraph, certain basic 
information in the form of a referral memorandum s"ould accompany 
the litigation report at the ti~e the case is fornally referred 
to Headquarters, in addition to the more comprehensive l1t1ga:1on 
report. 
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When a case is forwarded to Bea~quarters for referral to 
DOJ, the referral memorandW11, at a minil'lum, should include 
identification of the potential defendants, a factual summary, 
identification of issues, status of past Agency enforcement efforts, 
and the names of Agency and 003 attorneys who are involved in 
the case, including the lead attorney. This should be acco~panied 
by the litigation report, together with a copy of the relevant 
papers in the case file and such other accompanying explanatory 
memoranda or analyses as have been agreed to between the Regional 
attorney, the Headquarters attorney and the DOJ attorney working 
on the case. 

One particular need in a case referral i~ to identify th~ 
problems that may exist with the ease. In the past many documents 
forwarding cases to EPA Headquarters have been pure advocacy 
documents. ~y this I mean they stressed only the positive side 
of a case. Ba.iever, once the case was referred to DOJ and wo~k 
began, problems that might complicate the prosecution of the case 
would then be revealed. In order to properly focus your resou~ces 
and ours, it is necessary that initial forvardin; papet"olork 
include a description of all problems that may aecOT'lpany the 
prosecution of the case. Further, if problens are identified 
after the case has been forwarded to Headquarters, the referral 
paperwork shoul~ be supplemented to includ~·ehese problems. 
Early involvement by Headquarters, and OOJ where appropriate, 
should provide for early identification and resolution of such 
proble~s. Your credibility with Headquarters and EPA's cred1hility 
with DOJ are not aided by selling a case that must be •unsold• 
when reality sets in. 

Lead Attornev 

The lead dttorney responsibility establishes an accountable 
party for the progress of the case. It has become apparent that 
~any times the failure of a case to nove forward is a direct 
result of the lack of an identifiable lead altorney who bears 
the responsi~ility for the progress of th•~ _ase. Responsi~1l1ty 
cannot be vaguely shared between two or t"1ree attorneys. Someone 
has to have the lead designation if for no other reason than to 
act as a focal point, prescribe milestones, and make appro~r1ate 
reports. 

At such time as you begin the case develop~ent process there 
should be a clear understanding between the Agency attorneys 
about who will take the lead in the case development phase. 
Ordinarily the lead attorney in the developnent phase will be a 
Regional attorney. However, in cases of national significance 
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or cases without precedent, the lead attorney, even in the develop
ment phase, may be an attorney from Headquarters or OOJ. After 
the case has been referred to DOJ, there should again be a conference 
between the appropriate Regional, Headquarters and DOJ attorney~ 
to determine if the lead in the case should shift. If so, the 
new lead attorney should be designated and his/her identity 
clearly understood by all parties to the case, including technical 
support personnel. When the case is filed, the lead responsibility 
should again be aoreed to by the attorneys and conveyed to all 
other parties involved in prosecuting the case. At all tines, 
the computer system should be kept current on the identity of 
the lead attorney. 

Regardless of who has the lead, the responsibility for the 
initial documentation of statutory violations and development of 
supporting data that justifies referral of a case to DOJ for 
litigation always rests with EPA attorneys. In addition, I expect 
that EPA attorneys will be responsible for developing and 
maintaining a thorough understanding of the facts of the case, 
the issues involved or which may be raised, AQency ;>olicies which 
affect or may be affected by the case, and to serve as spokesperson 
on the case development and litigation team for EPA's views. 

Wh~n a case is referred to the Department of Justice, the 
Departrl!nt will, in consultation with EPA, and in accordance w1th 
the Merncrandum of Understanding between the agencies, designate a 
lead case attorney. The DOJ lead attorney will be responsible 
for and have authority to require development of case strategy 
and tactics: evaluate the quality and quantity of evidence necessary 
to prove the government's case: assign and coordinate responsibilities 
to litigation team members, including technical personnnl; and 
insure that all necessary government personnel are fully informed 
of case prcoress. The lead attorney will also communicate as 
the government's spokesperson with defendants; and undertake the 
necessary case preparation to move the matter expeditiously to 
trial. 

Generally, the lead attorney after referral of a case will 
be from the Depart.Dent of Justice <. United States Attorneys 
Office. This is consistent with ~he Attorney General's statutory 
responsibility for litigation involving the United States and 
its Agencies and the Hemorandwn of Understanding. On a case by 
case besis EPA attorneys may be assigned lead respons1bil1ty. 
When this occurs, the EPA attorney assigned lead responsibility 
will be supervised by the Chief of the Environmental tnforcenent 
Section of the DOJ with respect to 11tigat1on matters. 
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It is essential that all litigation team members understand 
their respective responsibilitiea and cooperate in the litigation 
effort. Experience demonstrate~ that cases which are actively 
moved to trial provide a full opportunity for each attorney to 
gain meaningful experience in litigation. Without this support 
our litigation effort cannot succeed. 

The computer sys~em should at all times reflect the identity 
of the lead case attorney. In each case, EPA will designate an 
EPA attorney who will continue to be responsible for coordinating 
agency input. 

Further Clarification 

I realize that this guidance does not prescribe exact 
procedures for every conceivable situation. However, I am looking 
to you as Regional Counsels to exercise your best professional 
Judgment in supervising your Regional attorneys. Please let me 
know in those instances where attorneys from Headquarters and the 
Regional attorneys are unable to reach agree~ent on the han~ling 
of cases. Further, the Headquarters Associate Enforcement Counsel 
and I stand ready to help you in any dealings with DOJ, •f 
necessary. 

I want to emphasize that the goal of EPA is for expeditious, 
efficient, and successful prosecution of our enforcement cases. 
It rtoes not matter who gets the credit or the lead; what does 
matter is whether the cases are worth the time of all the parties 
involved, are filed and prosecuted in a timely manner, ar,d achieve 
protection for th• public and the environment. 

CCI Robert M. Perry 
Steve Ra1111ey 
Associate Enforce~ent Counsel• 
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MEMORANLUM 

SUBJECT: 

FllOH: 

Imple:nentation of Direct Referrab for Civil 
Beginning Dec~b~ 1. _::s3 P~ 

Courtney M. Pricel'.t.t-L~ fh • 
Assistant Administrator fo~ Enforce:nent 

and Compliance Monitoring 

'1'0: Regional Administrators. legions I - X 
Regional Counsels, Regions I - I 
Associate Enforcment Couu•eb 
OECM Office Directors 

I. BAC'KGROURD 

Caaea 

On Septmber 29. 1983, the Envirom11ental Protection 
Agency (EPA) and the Land and Natural Resources Division of 
the Department of Justice (DOJ) entered into an agreement 
which. beginning on Dece:nber 1. 1983, allows certain 
categories of cases to be referred directly to DOJ from EPA 
Regional offices without my prior concurrence. A copy of 
that agreement is attached to this memorandum. 

This memorandum provides guidance to EPA Headquarters 
and Regional personnel regarding procedures to follow in 
implementing this direct referral agreement. Additional 
guidance will be issued as required. 

II. PROCEDURES F~R CASES SUB.Jl:CT TO DIRECT REFERRAL 

The atta .... :1ed agreement lists those categories of 
cases which C&T\ be referred directly by the Regional 
Administrator to DOJ. All ocher cases must continue to be 
revie-wed by Headquarters OECM and will be referred by me to 
DOJ. Cases which contain counts which could be directly 
referred and counts 'Which require Headquarters concurrence 
should be-riferred to EPA Headquarters. If you are uncertain 
whether a particular case may be directly referTed, you 
•hould contact the appropriate ~•sociate Enforcement Counsel 
for guidance. 
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Many of the proceduTes foT di.Teet Teferral cases &Te 
adequately explained 1n tile SepumbeT 29th agt'eemem. 
However. there are aome pointa I want to mphasue. 

Exhi.bit 2-2 

Referral packages should be addressea to Mr. F. Hen-ry 
Habicht. 1I. Assistant Attomey General. Land and Natural 
Resources Division. U.S. Department o£ .Justice. 'Wash.ingt.ca. 
D.C. 20530, Attention: Stephen D. Ramsey. The time limitations 
aet foTtll in the agreemer:t for Teview and initial disposition 
of the package will commence upon Teceipt of the package in 
ch~ Land and Natural Resources Division. Gtd not at the DOJ' 
mailroom. Delive-ry of referral packages to the Land and 
Natural Resources Division will be expedited by use of 
express mail, which is not commingled with regular mail in 
DOJ'• mailroom. 

The contents of a referral package (either direct to 
DOJ or to EPA Headquarters) should contain three primary 
divisions: (1) a cover letter; (2) the litigation report; 
(3) the documentary file supporting tile litigation report. 

The cover letter should C0?1tain a summ.a.ry of the following 
elements: 

(a) identlficatinn of the proposed defendant(s); 

(b) the statutes and regulations which are the basis 
for die proposed action against the defendant( a); 

(c) a brief 1tatement of the facts upon which the 
proposed action iD based; 

(d) proposed relief to be sought against the defendant(s); 

(e) significant or precedential legal or factual issues; 

(f) contacu witll the defendant(•)• including any 
previous administrative enforcement actions taken; 

(g) lead Regional legal and technical personnel; 

(h) any other aspect of t:he case wbidi 1s significant and 
should be highlighted, including any extraordinary 
resource demands which the case may require. 

A referral to DOJ oT to Headqua~ers EPA is tantamount 
to a certification by the Region that it believes the case 
is sufficiently developeJ for the filing of a complaint, 
and that the Region is ready, willing and able to provtde 
such legal and technical support as might be reasonably 
TequiTed to pursue the case tllrough litigation. 
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As provided 1D the Sept:mber 29, 1983, agreement:, 
information copies of the referral package may be provided 
to the U.S. Att:omey for the eppropdate judicial distdc:t 
1D which the proposed case may be filed. These informat:ian 
packages should be clearly labelled or stamped with t:he 
following words: "Advance Copy -- No Action Required At 
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This Time". Also, information copies should be simultaneously 
provided to t:he appropriate OECH division at Beadquart:~rs. 
It is important that the directly referred cases be tracked 
1D our case docket system and Headquarten oversight initiated. 
Copies of the referral cover let:t:er will be provided t:o 
O'ECM' s Office of Management Operations for incluslcm 1n the 
automated case docket system when Headquarters informational 
copy is received at OECM's Correspondence Control Unit. 

Department of Justice Responsibilities 

I>OJ shares our de.sire t:o handle cbese cases as expedi
tiously as possible. To that end, DOJ has agreed that, 
within thirty days of receipt of cbe package in the Land and 
Natural Resources Division at DOJ Headquarters, it will 
determine whether Headquarters DOJ or the U.S. Attorney 
will have the lead li~igation Tesponsibilit:ies on a specific 
case. DOJ will notify the Regional offices directly of its 
determination in this regard, with a copy to the appropriate 
OECM division. Although USA off ices will have lead respon
sibilities in many cases, the Land and Natural Resources 
Division will continue to have oversight and management 
responsibility for all cases. All complaints and conal!Dt 
decrees will coutinue to require cbe approval of the 
Assistant Attorney General for the division before the case 
can be filed or •et:tled. 

DOJ baa reaffirmed the time frame of the Memorandum 
of Understanding. dated June 15, 1977, for the filing of 
cases within 60 days after receipt of the referral package, 
where possible. Where it 1- cot possible, DOJ will advise 
the Region and Beadquartet:'a of any nasons for delays 1D 
filing of the case. However, when DOJ detemines that 
the USA should have t:he lead responsibilit:ies in a case. DOJ 
will foTWard the case to the USA within thirty days of 
referral to the mtt.ent feasible. 

DOJ can request additional information from a Region 
an a case or return a case to a Region for further develop
ment.. In order to avoid these delays. referral packages 
should be as complete as possible and the Regions should 
work closely with DOJ to develop referral packages. 

CWA Compliance/Enforcement 2-24 Guidance Manual 1985 



Chapter Two 

-4-

The Deputy Administrator bas es:pressed concern in 'the 
past on the number of cases retu.med to the Regions or 
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declined by EPA or l>O.J. I have assured the Deputy Administratoi 
that l will cloaely track the number of case& declined by 
DOJ or returned to the Regions and the reasons for the 
declination or return as indications of whether direct 
referral& are a feasible method of handling EPA'• judicial 
enforcenent program. 

Headquarters OECM Responsibilities 

Although OECM will not fon11ally concur on cases directly 
referred to DOJ, OECM will still review these packages and 
may offer comments to the Regions and I>OJ. I>OJ is free to 
reqt•est EPA Headquarters assistance on cases, as DOJ 
believes necessary. EPA Headquarters review will help to 
point out potential issues and pinpoint areas where future 
guidance should be developed. OECM will also be available 
as a consultant to both DOJ and the Regions on these cases. 
OECM will be available to address policy issues as they 
arise and, as resources pet111it, may be able to assist in 
case development or negotiation of these cases. Any request 
from a Regional office for Headquarters legal assistance 
should be in writing frOlll the Regional Administ"t"ator to 
me, setting forth the reasons for the request and the type 
of assistance needed. 

OECM also mailltains an oversight responsibility for 
these cases. Therefore, Regional atto'l"neys must riho~ 
the status of these cases on a re~ular basis throug use 
of th~ automated case docket. Al Information for the case 
required by the case doCket system must appear in the 
dockr:t and be updated in accordance with current guidance 
concerning 'the au~om•ted docket systm. 

Settlements in Cases Subject to Direct Referral 

I will continue to approve and execute all settlements 
in enforcement cases. including those in cases subject to 
direct referral and amendments to consent decrees in these 
cases. This is necessary to ensure that Agency policies and 
enforcement &cUvities are being unifot111ly and consistently 
applied nationwide. After the defendants have signed the 
settlement, the Regional Administrator should forward a 
copy of the settlenent to 111e (or my designee) with a written 
analysis of the aettlmeilt mld a request that the settlment 
be signed and referred for approval by the Assistant Attorney 
General for the Land and Narural Resources Division and for 
entry. the settle11ent will be reviewed by the appropriate 
CECH Enforcement DiviAlion for consistency with law and 
Agency policy. 
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Vithin twenty-one days from the date of receipt of the 

aettlment by the appropriate OECM division. l will either 
sign the settlement and transmit it to DOJ with a request 
chat the sett:lment be ent:ered. or transmit: a me:norandum :o 
the Regional Office explaining factors which justify post
pone:nent of referral of the package to DOJ. or retuni 'the 
packa~e to the Region for changes necessary before me 
agree:ient cau be signed. 

Obviously, we want to avoid the necessity of 
communicating changes in Agency settlment position• ~ 
defendants, especially after they have signed a negot:iated 
agree:nent. To avoid this. the Regional office should 
coordinat:e with Headquarters OECM and DOJ in development of 
&t:ttle:nent proposab. A copy of all draft settlarient 
agreements should be transmitted by the Regional Counsel t:o 
t:he appropriate Associate Enfot"cement Counsel for review 
before it is pt'esented to the defendant. The Associate 
Enforcement Counsel will coordinate review of t:he sett:lmmt 
with t.he Headquarters program office and respond t:o the 
Regional office, generally. within ten days of receipt of 
the draft. The Regional office should re:uain 1n contact 
with the Beadquat"t:et's liaison st:aff attorney as negotiaticnis 
progress. Failure to coordinate settlement development 
with appropriate Headquat"tet's offices may result in ?"ejection 
of a proposed settlment which has been approved by the 
defendant(&) and the Regional office. 

I will also coat:inue ~o concur 1n and forward to DO.J 
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all requests for withdrawal of cases after referral. In 
addition. l will review and concur 1n any delay 1n the filing 
or prosecution of a case after referral. This is appropriate 
because cases which are referred to DOJ should be expeditiously 
litigated ~o conclusion. unleaa a settla11ent or some other 
ext:raordinary event justifies suspending court proceedings. 
The review of reasons for withdrawal or delay of cases 
after expenditure of Agency and DOJ resources 1s an important: 
function of OECM oversight. Therefore, should the Regional 
offices des ire to request withdrawal or delay of a case 
which bas been referred to DOJ, a menorandum sett:ing fotth 
the reasons for such a t"equest should be fotwarded to the 
appropriate OECM division. where it will be reviewed mid 
appropriate action recommended to me. 

III. CASES NOT SUBJECT 'I'O DIRECT REFERRAL 

Those cases not subject to direct referral will be 
forwarded by the Regional Administrator to the Office 
of Enforce:nent and Compliance Monitoring for review p?'iO?' 
to referral ~o DO.J. OECM baa committed to a t:wenty-one day 
tum-around time for these cases. The twenty-one day 
review period starts when the referral is received by the 
appropriate OECM division. 
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'Within this twenty-one day period, OECM will decide 
whether to refer the case to DOJ (OECM then has fourteen 
additional days to fonnally Te~er the case), to return 1:he 
case to the Region for further developmezit. or to request 
additional infotmat1on fram the Region. 

!ecause of this •hort OECM review period, enpbasis 
should be placed on d.;:v-el.oping complete Teferral pacltage.e 

Exhibit 2-2 

so that delay occassioned by requests for additional infor
mation from the Regiou will be rare. OECM may refer a case 
to DOJ which lacks acme infoxmation ~llmif the referral 
can be aupplemented with a minimum o t e and effort by 
lnfotmation available to the Regional office which can 
immediately be gathered and transmitted to DOJ. However, 
this practice is discouraged. In the few instances in 
which a case is referred to DOJ without all information 
attached. the information ahould, at a minimum, be centrally 
organized in the Regional office and the litigation report 
should analyze the completeness and substantive content of 
the illfotmation. 

A referral will be retuTDed to the Region, with an 
explanatory mmorandum, if substantial information or 
further development is needed to complete the package. 
Therefore, the Regions should work closely with OECM 
attorneys to be certain referral packages contain all 
necessary infotmation. 

IV. MEASURING THE EFFICACY OF THE DIRECT REFERRAL AGREEMENT 

"' I will use EPA• a case docket sys ten, OECM' s quarterly 
Managment Accountability reports and DOJ's responses to 
the referral packages to review the success of the direct 
referral agreement. OECM will review the quality of the 
litigation reports accompanying directly referred cases and 
discuss the general quality of referral& from each Regional 
offic~ at case status meetings held periodically with DOJ's 
Environmental Enforcment Section. 

If you have any questions concerning the procedures 
set out in this memorandum, please contact Richard Mays, 
Senior EDforcement Counsel • .at Fl'S 382-4137. 

Attachment 
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- -... -·- - .. ·-... _...._. __ 

Honorable ?. Benry Babictat. %I "'. 
Acting Assistant Attorney Gener&l. · 
1.an.12 an" ~atur.al llesource& Di visios: 
U.S. Department of Justice 
~aahin;ton. D.C. ~O!lD . - . 

" ·- . -: . - = ~ ..... 
~ -+·;;. -: -:-:E Dear Banka 

• • • ~ .1't'-.r 
As a result of our meeting on %hursday. September a; l5188J. """' 

end the aubsequent discuss ions of respective staffs, we are 11' . ._, 
agreement that, subject to the conditions set forth below, t;he 
classes of cases listed herein will be referred "directly ~raa .- ·:·:-.:: 
EPA'& Regional Offices to the Land and Natural Resources l)ivision· -· 
cf the Department of .Ju.stice in Washington, D.C. ~------- -·-=-=-; 

- ·-·-:" . ;:;:-.:,.:. .. 
The tenns, conditions and procedures ~o be followed in.---~ 

im.,lementing this agreement area .· -.. :,;,.._::.--· ·:.. ·::: . -.-~ ....... _ ... 
1. "The Assistant ~!Diatratar for bforeement anCS Cr.mpUance -:'...::.::= 

Monitoring vill waive for a period of one year the requirement: 
of the Assistant Administrator'• prior concurrence 1or referral 
to the Department of .Justice for the folloving classes of · ::-:·::-. 
judicial enforcement CHHs · .--::.:;.;z:.:..~ -_.':-.;:; 

-.. -· .--:-.. ·---.. ~':.-~ 
(aJ Cases under Sect.ion 1414(b) of the Safe J>rlnkin; Water~-•:; 

Act vbich involve vicl•tions of the Mational interim 
Primary Drinking bfatH' Regulatitma, sucb as report.in; or·-·= 
acmit.cring riolations, or au:immn contaminant .1r.io.lat..i.cms1 __ '-

(J:>) r.be following caaoa under &.be Cle.an Ill.mt.er ~1 _ .---~.----~ :~ 
-w-~. ·-_ ... 

UJ J:&SU .t.aml ving di11cha.rges without. a pe%1dt.-' ·. ·· ~:: 
tty izadustri&l dis~n1 · ·, - ~: - ~ ~ 

.- . : ""-":.. 

UU all cases· ngain.at minor indusu.ial di~~rgerai :-.:_-.."i. 
UU) cas1m' 1nvclving %aflizre to monitar er report i.,=·;~~:~ 

in~t..rJ..a.l di5':h&:rgera i .,- - ,.. . - ,._-:·_.:...; 
-·-.. :..... , .. ;'":':: 
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(1v) referr•l• to collect. stipulated penalties fram 
industrials ander consent CSecrees: 

UI 

(11) 

.... -.;: 
referral.a to collect: adminat:rat..iwi .spil.l _peM:lties · 
under &ecUon .lll(jJ of ~· C1iAJ . . - . .··--

._ ~ . ·-··- .. . - " .. , .. _ .. _.,...;.~ 
eases amder Ue Clean Air Act: e.z.eept t.he folloving~ . -~ ....... 

. •.:• - . ; : . . . : -·; ~~ ... _.._~ 
ca.au ~•wolrizifl ~ •t.eel ~UZI . · - ;;¥.- ··; _:.! 

': • ' I 'I' - -•i"- ;.,. .. .,:.~-=-., .. .. _ ..... .; 

cases involvb1g ADD-ferrous smeltens •· •... . -".:~~:~:.~ 
• .. .. :'. o£'il 

(111) cases involving Rational !:missions Standards ~or ;_,.:: 
Hazardous Air Pollutantar :-• ... :· .. ·' 

(iv) cases involving t.h~ post-1982 enforcement poliq;"·· .. 
.... -- -?- • _ ..... ··.: 

2. Cases described in Section J., above., shall be referred - - ·· .• ~; 
directly from the Regional Administrator to the Land and .... , ~,:-"": 
liatural Resources Division of l>OJ in t.he following 'IMnnera ·. :-·:._.; . . . ' - ·. . 
CaJ The referral pecbge a!ball be forwarded t:o ile &ss~t~~ 

Attorney Generel for Land and Natural Resources., U.S.; .. r ~ .. ~ 
Department of ~ustice (I>O.JJ., •i~ 'CO;)ies of tbe package :;.;..;1 
being simultaneously fomrded to the D.S. &ttDr'n.eJ' _ - _;. ~ ... 
(DSA) for the appropriate judicial district in which -~: 
~e proposed case is ~o be filed (marked •advance copy~--~!~ 
no action reQu.ired at. tb1s time•>., and ile Assistant : 10~--. 
A!!minlst.ntor ~or EnforcmneTlt and Compliance llonit.orlng~~~~ 
(DECK) at EPA Beadquart.era. DECK shall bave Ule-~ollowing' 
funcUons vi~ regard ~o •aid referral pactages_;-- -~ ~ .::.:;~':-;t~ 

' - ~ -· ·-:.~~::~.; 
(1) OECM •hell havo no responsi~ility for review of~~~:?i: 

sucb referral packages., and the referral shall be~:~:. 
effect.he as of t.he date of receipt. of tbe pacuoe::!;: 
!Jy DOJr bovever. D.ECM .&hall comment to the Region.:_~ 
upon any Bjj>parent. shortcomings or d-efects vhlcb :~~-~ 
it may observe in the package.· l>OJ may., of course,:-~ 
cont.inue to consult vl th OECR cm sucb referrals. "'!":..~-· 
Otherwise., OEOI ah.all be respoui.b.l.e only for · -:7}5. 
routine o~rai;ht. of the progress a'Dd mana~ -~ 
of the case conslatent vith applicable present : ;:-~ 
and future guid•nrw. OECM ahall. JLwever. ret.aia ::!-,2 
final authority to approve aettlemenu on t>eh•lf_~-'"'.= 
cf EPA for these cases. as Jn other ~es. .··r=~ 

of • ; __ , - - ~ - " .. ~~;. 

U11 'nle referral p~tage nail IJe i~ ttt•2 fonaa~ an.IS .:.~_,~" 
contain information provided by guidance 111e1110ran41C~::-. 
as may t>e 11rcmul QZ1.ted from ti.me to t:iJDe by DEOS ui"..:;." 
consultation wit.b 1>0J and Regional xcpresentati~-~ 

.. .J • .._;~:~-
-,,_~ 
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(HU 1)0J shall, within 30 days from receipt l)f 1:he 
rel.err.al. J)aeltage, detenUJui UJ wbeLber ~e Lands 
1>1vis1on of 'DOJ vill have lead responsibility far 
tbe cue1 ttr (2) whether the DSA vil.l have lead-~:-~·: 
.respcmsibllity for th• ca••· ' .. .,_ . 
9hile it. U .agree~ tilat. t:O ~e e.xten.t ~easibl•• ,-;:.~'.';-':.. 
cues in vtlictl the tJSA will ha?e ~ b-ad -will.._· -· . 
transmitted to the DSA for filing and handling . __ -: .· 
within this 30-day period. if DOJ determines that-~-
the case requires additional legal or factual _ _ 
development at tlOJ' prior to referring the 11etter -· :· -
to the USA, t.he case may be returned to the : ;-. : -
Regional Office. or may be retained at the Lands- · -
Division of DOJ f'or further development, includ.iJlg . : 
requesting additional infon11ation frOlll tbe R.egi.cnal. 
Office. In any evient. l>OJ will notify t:.be ilegional .
Offiee. DEO! and t.be DSA of its det.e:minad . .ca of.:: ' 
the lead role within the atr.ive-menUoned 30-dlSJ' ~:. :"", 
period. · · -· 

(iv) Re;ardlen of vhetber !)OJ or the lJSA 111 aeterminea_-:,;.. 
to have lead respol\Si.bility for management cf · -··-- .
"t.he case. the procedures anti time limitations aet ''·:-'"': 
forth in the MOU and 28 CFR S0.65 et aeq •• shall ---. 
remain in effect and shall :run concurrently wit.b ~).:~ 
t.b• a&ugement detezmin.tions a.ada ~ t.o ~.-... ::;.: 
t.h!s agreement. - - - · · ·..., -: -

J. (a) All ether cases not specifically described 1n paragrapll ~-~~~ 
1. above. vhich t.he Regional Offices propose for judicial.:~ 
enforcement U.11 fir£t .be forwarded to OECM and t.he - =::o-~::-::.::._"-! 
11ppropriate Beadquart.en program office for reviev ........ ..!.~:f;~ 
A copy of t.he referr.al pactaoe ah.all be forvarded simul~~--~ 
-taneously by 'Ule Regional Office -to 't.he .Lands DivisiDD of,·.;-·"-= 
'DO~ and to the DSA for the appropriate judicial district,~f.~ 
t.he 1JSA'• copy being aa.r.ted •.advance =>py-n.o act.ion required 
at this ti.lie.• 

U1J OECM shall Tevlev tbe referral package within tventy-one-,:~~;_"'
(2l J &:&leiid&r d.a,Y.11 of t.ha .d.t.e ot recefi>t of said pac.tage"':::-;.· 
frcm t.he Jleqiana.1 .Ad:m.1Jlistt21tm- a. i.d shal. l, •i 'thin sai.4 _ .;. ~;; ? 
time period• make a deter111ina ti on of whether the case . : ;_:;;;' 
5hould be <•1 formally referred to DOJ. (b) returned to-:-~·~':~ 
t.he Regional Mminhtrator for •ny •dditional development. -:-- · 
which 111ay ~ requi"red7 or (c' whe~her the Re;itmal ,_._. -!"'>-'-

Administrat.Dr •bould be request~ to provide any addiU..ana2 -· 
111at.erial or iTlform.at.itm which 1llBJ' be Tequired to eatisf7 .-:<·'. 
t..be necessary and esaent..ial le;al end factual requirements 
for that type of ca.ae. -· 
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(c, Any request for information. or re~~ of the case 
to t.he Region ahall be t.ransmitted ~y a;>prcpriate letter_ 
or memorandum signed by the AA for OECM (or her designee) 
v!thin t.he aforementioned twenty-one day period. Sbould · 
OECM concur in the proposed referral cf the case to DOJ • .. -: 
t.be &eWal rafarral aha.ll be bl' .let.t.er UDm the AA Lor = · . · 
OEOI (or her designee) wigned vithin fourteen dap of .. ,· 
the termination 0: the aforementioned twenty-one day : ,~·- ~: 
review perie>a. Copies of the letters referred to her.eiD .::-
shall be sent. t.o the Assiat.ant Attorney General 1'or the ,:;.. 
I.ands l>i visioD m ~ ;.. ~ ·- - . ' - _;.;;~ 

'I. • • .... • • • -:,,. 

· (d) Upon receipt of the referral pacbge by lXlJ. the · ~ -~ 
procedures and time deadlines aet fort.hi~ paragrapb. 
Jlo. • Df t.be llOU uall a,p,ply. . .. -. . :_~ '"_ _ .. 

- -:. ::"" .. .& -·.' 

In order to allov sufficient time prior to implementation of·~-· 
this agreement. to make the u.s. Attorneys, the Regional Offices_· __ ·";.::
and our staff& aware of these provisions, it iii agreed that this. _. 
agreement shall become effective December l, 1983. Courtney.Price- .. 
will distribute a •emorandum wit.bin EPA expbining this agreement . ; . 
and bow it will be iza;ilemente:I within ~e Agency. Uou will ~ceiw -
• copy. l ' - . - . - -- ·.~·~ -... . . . . ~ - -~.._ ..... _ 

l believe that this aorel!'ment will ali111inate the necessity of_ : 
formally al'llendiftg the flem:)randum of Understanding between our_ .. :;:\=
respective agencies, anlS will provide ~ecessary e:itperience ta-. .. -.: ·-:.;.:
Ascertain whether these procedures will result in significant . ---
savings of time and resources. In t "lat regard, I have asked · · , ~:. · 
Courtney to establish criteria for measuring the efficacy of this.~-..
a;reement durin; t.he one !'ear trial period. and .J ASt ~ you.:_,::!;,'£:; 
cooperate with her in providing sucb reasonable and necessary ~::~.=:, 
information as she aay request of you in making that det~natioa;~ 
A't the end of the 'tTial i>eriod-or at any ti111e tn the interv&l- ·· ... ;::. 
we may propose such adjuataents in the procedures set fartb be~ta:~ 
as say be appropriate based on experience of &ll part.iu.;M: .. ·.:~>:~ - ~ .... -~ 

lt. is further undento~ that it is the autaai d~h-e-~! -~ ~·.o: 
Avency and 'DOJ that cases be referred to the 11SA for .filing as · . ..;~~ 
expeditiously •• possible.· -=· · .. ~ 

~ :_r·: ·- .. ':·+.-:,:;;· 
I appreciate your cooperation in arriving at this agreemen~.-~3 

If this meets with your approval, iile.ase •ivn the enclosed er,~ __ :;..;:: 
in t.he space indicated below and r9turn the copy to 111e for -o~r ;-.I~ 
fJ.l... - -- - ... ~-:::.· . . .. - .,, 

Sincerely~· ., 

-~;<'_~ 
Alvin J.. Alm 
~uty Administrator 
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Chapter Three 

1 Introduction 

The Clean Water Act (CWA) authorizes EPA or an approved NPDES state to 
issue permits and to set effluent limitations, conditions, and pretreatment 
standards to be met by permittees and indirect dischargers~ Section 308 
authorizes monitoring and inspections to determine whether NPDES permit 
limitations and conditions are met. Specifically, Section 308 of the Act: 

• Requires permittees and indirect dischargers to maintain records, 
make reports, install and maintain monitoring equipment, and sample 
effluents. 

• Authorizes EPA to enter and inspect facilities to examine and copy 
records and monitoring equipment and to sample effluents. 

• Authorizes public access to records unless they are shown to 
require confidential treatment in order to protect trade secrets. 

States with approved NPDES programs carry out NPDES compliance monitoring 
activities. EPA may grant such approval if a state has authority equiv
alent to Section 308 of the CWA. After a state is approved, however, EPA 
continues to play an important oversight role in enforcement, compliance 
monitoring, and permit development. 

With 37 states approved to run NPDES programs, most compliance monitoring 
activity takes place at the state level. The CWA and NPDES regulations (40 
C.F.R. §123.26) require that an approved state conduct NPDES compliance 
monitoring. Several non-NPDES states conduct their own compliance moni
toring activities and conduct joint inspections with EPA personnel. 

This chapter provides a brief introduction to compliance monitoring and 
inspection issues, including review of a facility's recordkeeping and 
reporting. For a more detailed discussion on the technical aspects of 
compliance monitoring and inspections, refer to the NPDES Compliance 
Inspection Manual (June 1984), which consolidates and supersedes earlier 
NPDES inspection manuals. 
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2 Self-Monitoring and Other Information 
Gathering 

In passing the Clean Water Act, Congress placed initial responsibility for 
determining compliance on the regulated community. Section 308 authorizes 
EPA to require sources (both direct and indirect) to maintain records, to 
make reports, to install and maintain monitoring equipment, and to sample 
effluents. The NPDES program regulations (40 C.F.R. §§122.41, 122.42, and 
122.48) require permittees to monitor effluent limitations, and require 
routine sampling and analysis of effluents and the reporting of numerical 
effluent limitations at the frequency stated in the permit, but in any 
event not less than once a year. These results are reported on standard 
Discharge Monitoring Reports (DMRs). (See Exhibit 3-1.) State-approved 
NPDES programs are required to use the standard DMR form. 

The NPDES-regulations contain a number of other reporting requirements 
relating to actual or potential permit or other violations. Permittees 
must orally report noncompliance that may endanger health or the environ
ment within 24 hours after becoming aware of the violation and must submit 
a written report within 5 days after becoming aware of the violation [40 
C.F.R. §122.41(1)(6)(i)]. In addition, permittees must report violations 
of maximum daily discharge limitations for any pollutant listed for such 
reporting within 24 hours [40 C.F.R. §122.41(1)(6)(ii)]. 

The NPDES permit regulations also require reporting of compliance or 
noncompliance with final permit compliance dates and with interim 
compliance schedule requirements [40 C.F.R. §122.41(1)(5)]. 

The General Pretreatment Regulations set reporting requirements for 
indirect dischargers that may establish strong evidence of violations of 
pretreatment categorical standards. First, 40 C.F.R. §403.12(d) requires 
an industrial user subject to a categorical pretreatment standard to submit 
to the Control Authority (either EPA or an approved state or local program 
authority) a report indicating the nature and concentration of all pollut
ants in the discharge that are limited by applicable pretreatment stan
dards. The user must submit this report within 90 days following the date 
for final compliance with categorical pretreatment standards or, for a new 
source, following commencement of the introduction of wastewater into the 
POT\~. The report must state whether the user is meeting these standards 
and, if not, what additional measures are needed to bring the user into 
compliance. 
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Second, 40 C.F.R. §403.12(e) requires industrial users subject to categori
cal pretreatment standards to submit to the Control Authority (during the 
months of June and December following the compliance date of such standard) 
a report on the nature and concentration of pollutants in the effluent that 
are limited by categorical pretreatment standards. Both reports must 
contain the results of sampling and analysis of the discharge. Control 
Authorities establish monitoring frequencies. 

Certain types of NPDES permits also require special reporting. Many of 
these requirements are discussed in greater detail in Chapter Eleven. For 
example, permittees must notify the regulatory authority of planned changes 
in or expansion of production facilities [40 C.F.R. §122.41(1)(1)] and 
non-POTWs must provide notification when the effluent contains toxics in 
amounts over the notification level [40 C.F.R. §122.42(a)]. POTWs must 
provide information on new indirect discharges and on substantial changes 
in the type or volume of materials received from existing contributors [40 
C.F.R. §122.42(b)]. 

Section 308(a) further authorizes EPA to require a source to provide speci
fic information to assist EPA in determining compliance. Where a DMR re
flects permit violations, EPA may request copies of permittee-retained 
monitoring documents to confirm the number of days of violation of maximum 
effluent limitations, particularly where an on-site inspection cannot be 
easily scheduled. [See, 40 C.F.R. §122.4l(h).] EPA may also use a Section 
308 letter to request"Tnformation from a suspected discharger who does not 
currently have a permit. Finally, a Section 308 information request can 
require sampling, analysis, and reporting of data formerly required under 
the terms of an expired but not extended NPDES permit. This occurs where 
the state runs the NPDES program although state law does not have a 
statutory provision for extending state-issued permits beyond their 
expiration date even where a timely application is filed. 

Section 308 is also used as an informal information-gathering tool to 
assist in implementing EPA regulatory programs or in issuing permits. For 
example, Section 308 authorizes EPA to request information on an industrial 
discharger's facility for the purpose of collecting data for use in devel
oping national effluent guidelines. Section 308 can also be used co 
require information that would be necessary for the preparation of an NPDES 
permit. 

Section 308 requests may be particularly helpful in providing EPA with 
sufficient information to modify an existing NPDES permit, where enforce
ment of existing permit conditions is not at issue. For example, the 
Regional Office may suspect that an NPDES-permitted facility is causing 
toxicity problems in a receiving stream. However, the existing permit does 
not place effluent limitations on toxic pollutants. Although EPA may not 
be able to enforce against a discharger for pollutants that are not limited 
in the permit (see "Permit as a Shield" section in Chapter Eleven), it can 
request the discharging facility to perform toxicity analyses chat would 
enable EPA co set toxics limits in a modified or reissued permit. Failure 
to comply with the request may result in an enforcement action under 
Section 309. 
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Chapter Six addresses Section 308 letters in the context of administrative 
enforcement actions. 
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3 Inspections 

EPA may conduct an administrative inspection wherever there is an existing 
discharge permit, or where a discharge exists or is likely to exist, even 
though no permit has been issued. Inspections can be used either to 
inspect a regulated facility even though there is no reason to believe 
there is a CWA violation or where a CWA violation is suspected. 
Inspections extend to facilities where records are maintained and located 
elsewhere. 

State and federal inspectors have two major areas of responsibility: 

• Legal responsibilities include presenting proper EPA credentials 
prior to inspections and properly handling any confidential 
business information that may be obtained as a result of the 
inspection. The inspector must also be familiar with the statutory 
and regulatory sections that apply to the inspected facility. 

• Procedural responsibilities include collecting and preserving 
evidence in such a way as to avoid jeopardizing a potential legal 
action. This also involves keeping detailed inspection records and 
preparing an accurate inspection report. 

Following the inspection, the inspector should do the following: 

• Supplement facts contained in the inspection report with evidence, 
including samples of effluent, photographs, statements from 
witnesses, and personal observations; 

• Determine what data should be collected to serve as possible 
evidence; 

• Clearly report the facts observed; and 

• Relate the facts and data observed, either in court or in an 
administrative hearing. 

The inspector should also be aware of the requirements contained in the 
statute, regulations, and the NPDES Compliance Inspection Manual (June 
1984). This section is based largely on the NPDES Compliance Inspection 
Manual. 
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Neutral Inspection Scheme 

In planning inspections, EPA uses the "Neutral Inspection Plan for the 
NPDES Program" (policy issued February 17, 1981, and contained in the Water 
Compliance/Enforcement Policy Compendium). Under this plan, EPA selects 
facilities for routine inspections only on the bases of the time that has 
passed since the last inspection and their geographic location. EPA does 
not schedule routine inspections with any bias to any one category or 
treatment type. 

When EPA plans a routine inspection, it prepares an inspection plan. The 
plan determines the type of inspection, purpose, tasks to be completed, 
schedules, and milestones. 

The requirements of a neutral inspection plan do not apply, however, when 
the Agency has probable cause to inspect a facility for suspected viola
tions. Probable cause is usually present when, for example, a violation is 
reported to EPA by the facility's self-monitoring reports or by the public. 

Types of Inspections 

Program enforcement personnel conduct the following types of facility 
inspections. Note that these inspections may also include a component for 
pretreatment. 

Compliance Evaluation Inspection (CEI) is a nonsampling inspection designed 
to verify permittee self-monitoring requirements and compliance schedules. 
This inspection is based on facility record reviews and on visual observa
tions and evaluations of treatment facilities, effluents, and receiving 
waters. The CEI inspection is scheduled routinely for all major facilities 
on a rotating schedule. 

Compliance Sampling Inspection (CSI) involves the collection of represen
tative samples of the permittee's influent or effluent (or both) during an 
inspection. EPA performs chemical analyses (1) to verify the accuracy of 
the permittee's self-monitoring program and reports, (2) to determine the 
quantity and quality of the effluents, and (3) when appropriate, to provide 
evidence in enforcement proceedings. This inspection also includes the 
nonsampling tasks of the CEI. EPA schedules CSI inspections on a rotating 
basis for all major facilities. 

Toxics Sampling Inspection (TSI) is a sampling inspection that focuses on 
priority pollutants other than heavy metals, phenols, and cyanide, which 
are typically included in a CSI. The TSI is only scheduled when there are 
significant toxics problems in a particular discharge, either in an indus
trial source or in a municipal treatment works that is treating toxic 
discharges. 
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Diagnostic Inspection (DI) of a publicly owned treatment works (POTW) is 
used to identify compliance problems and direct them to the permittee for 
correction, and to evaluate why the POTW is not able to meet its discharge 
limits. EPA conducts the inspection as part of an enforcement data
gathering effort. The inspector conducts a visual inspection of the 
facility and discusses operational issues with facility management 
personnel. 

Performance Audit Inspection (PAI) is used to verify the permittee's 
reported data and compliance through a check of laboratory records. The 
inspector reviews the permittee's self-monitoring program, from sample 
collection to final report. (EPA does not separately sample and analyze 
the effluents.) EPA may request the facility's laboratory to run perfor
mance audit samples (standardized test samples) as part of the performance 
audit to ensure that the analyses of the facility laboratory are adequate. 
EPA performs this inspection only when it has reason to believe that a 
facility laboratory is not producing correct analytical results. 

Compliance Biomonitoring Inspection (CBI) evaluates the biological effect 
of the permittee's effluent on test organisms using acute toxicity bioassay 
techniques and includes the steps involved in a CE!. EPA may use data 
collected from this inspection to determine whether more stringent water 
quality-based limitations should be placed in an NPDES permit. 

Reconnaissance Inspection (RI) is used to obtain a preliminary overview of 
a permittee's compliance program. The inspector performs a brief visual 
inspection of the permittee's treatment facility, effluents, and receiving 
waters. The RI utilizes the inspector's experience and judgment to quickly 
summarize a permittee's compliance program. It is the briefest of all 
NPDES inspections. 

Legal Support Inspection (LSI) is a resource-intensive inspection conducted 
as part of case referral preparation following a routine inspection. 

Notification of a Pending Inspection 

State Notification 

EPA will notify the appropriate state regulatory agency in a timely manner 
of inspections to be conducted within the state's jurisdiction, with the 
possible exception of emergencies, consistent with the State/EPA 
Enforcement Agreement. 

Facility Notification 

The regulatory authority may send a letter pursuant to Section 308 to 
notify a facility that it is scheduled for an inspection. The letter 
advises that an inspection is imminent but generally does not specify the 
exact date of the inspection. The letter may request information on such 
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issues as on-site safety requirements and safety equipment needed by an 
inspector. The letter generally also informs the permittee of the right to 
assert a claim of confidentiality, in cases where a trade secret might be 
disclosed. A model notification letter is contained in Exhibit 3-2. 

EPA can conduct the inspection without prior notice or can present notifi
cation during entry. EPA does not generally give notification when it 
suspects illegal discharges or improper recordkeeping since conditions can 
be altered or records destroyed before the inspection. 

Chronology of Inspection Procedures 

The inspector should follow the overall chronology of inspection 
procedures desc~ibed below: 

Pre-Inspection Activities 

• Establish the purpose, objectives, type, and scope of the 
inspection considering the importance of the facility and the 
available Agency resources; 

• Review background information, including a description of the 
facility, records on monitoring results, correspondence, and the 
most recent permit; 

• Provide timely notification to the appropriate state regulatory 
agency; 

• Develop a project plan for carrying out the inspection. The 
project plan addresses the purpose, tasks, scope, procedures, and 
needs for the inspection, including personnel and equipment~ 

• Gather forms and equipment for the inspection; and 

• Coordinate time for completing the inspection with the laboratory, 
if samples are to be taken. 

Entry to Facility Premises 

Established entry procedures involve the following steps: 

• Present official Agency employee credentials; and 

• Obtain approval to inspect from person authorized to give consent 
(or take appropriate action on a denial of entry, including 
obtaining an administrative warrant). 
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Opening Conference With Facility Officials 

After entry, the inspector normally conducts an opening conference with the 
facility's management. During the conference, the inspector will: 

• Discuss the inspection plan, including objectives and scope, with 
the facility management; and 

• Establish a working relationship with the facility 
officials. 

Facility Inspection 

During the inspection, the inspector will determine compliance with the 
permit and the regulations and collect evidence of any violations. The 
inspector will: 

• Review facility self-monitoring records; 

• Inspect monitoring equipment, treatment processes, and associated 
manufacturing processes, treatment operation logs, parts 
inventories, laboratory facilities, as well as sampling points and 
procedures; 

• Collect samples (and provide split samples for permittee if 
requested) if inspection includes sampling; and 

• Accurately record all data collected and observations made during 
the course of the inspection. 

Closing Conference With Plant Operator 

At the closing conference, the inspector normally concludes the inspection 
by: 

• Collecting additional information, if needed; and 

• Clarifying any misconceptions with facility officials. 

Inspection Report and Post-Inspection Activities 

In order to document, organize, and complete his or her inspection 
activities, the inspector will do the following: 

• Complete the NPDES Compliance Inspection Report (EPA Form 3560-3; 
see Exhibit 3-3); 

• Follow sample chain-of-custody requirements (see discussion in 
Chapter Four) and deliver samples to the laboratory; 
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• Follow required sample preservation techniques and holding times 
for sample storage; and 

• Prepare narrative report. 

Professional Conduct During the Inspection 

EPA has adopted revised regulations on employee ethics in conducting 
governmental business [40 C.F.R. §3.103, 49 Fed. Reg. 7528 {February 29, 
1984)]. All inspectors should conduct themselves in accordance with these 
regulations. The regulations provide that "[e]mployees may not use their 
official positions for private gain or act i~ such a manner that creates 
the reasonable appearance of doing so." 

Inspectors may not accept favors, benefits, or meals from the facility 
owner or operator because such action might be construed as influencing the 
inspectors' performance of their governmental duties. Inspectors may ac
cept refreshments or nominally priced meals when refreshments are offered 
as part of a general meeting; however, these occasions should be kept to a 
minimum. 

Entr 

Unless entry is authorized by an administrative warrant, the facility owner 
or operator must give consent to the inspector before he or she can enter 
the facility. The EPA inspector must give the facility's owner or operator 
an opportunity to examine the inspector's credentials and to call the 
Agency office to verify the credentials. The inspector must present 
credentials to preclude personal liability for his or her actions. An 
inspector may, however, be personally liable if he or she threatens the 
owner/operator, uses force to enter the premises, or accepts gifts or 
payment from a permittee. 

Releases and Waivers 

EPA employees must not sign any type of waiver or visitor release that 
would relieve the facility of responsibility for injury to the EPA employee 
or that would limit the rights of EPA to use the data gathered during the 
inspection. If entry is made conditional on signing either type of 
release, the inspector should contact the Regional Counsel's Office. 

Denial of Entry and Administrative Warrants 

Where entry is refused or the owner or operator asks the inspector to leave 
during an inspection, the inspector must follow the procedures listed 
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below, which have been developed in accordance with the U.S. Supreme 
Court's decision in Marshall v. Barlow's, Inc.* [436 U.S. 307 (1978)]. 

• Ensure that all credentials and notices have been presented to the 
facility owner or operator; 

• Determine the reasons for the denial of entry. Officials of the 
facility may wish first to seek advice from their attorneys on 
EPA's inspection authority under Section 308; 

• If entry is still denied, the inspector should withdraw from the. 
facility and inform his or her supervisor who will confer with the 
Office of Regional Counsel to consider obtaining a warrant; and 

• Carefully note all observations made and data collected to support 
the denial, including the name and title of persons approached, 
reason(s) for denial, date and time of denial, condition of the 
facility, attitude of the owner or operator toward compliance 
inspections, effluent quality, previous noncompliance with permit 
limits, and any other probable cause to suspect a violation. These 
factors are extremely important because they may form the basis for 
requesting an inspection warrant. 

If denied access to some parts of the facility, the inspector should note 
the reasons for the denial and the parts of the inspection that could not 
be completed. The inspector should contact the Regional Office to discuss 
whether to obtain a warrant to complete the inspection. 

A warrant is a judicial authorization for Agency personnel to enter specif
ically described locations and to perform specific inspection functions. 
An inspector may request a warrant prior to inspection if he or she sus
pects that violations may be hidden during the time required to obtain a 
search warrant. The documents required in securing a warrant are discussed 
in the April 11, 1979 memorandum, "Conduct of Inspections After the 
Barlow's Decision" (contained in General Enforcement Policy Compendium, 
GM-5). Section 5 of this chapter ("Warrants") discusses procedures for 
obtaining a warrant. 

Contractor Inspections 

EPA considers contractors as "authorized representatives" under Section 308 
of the Clean Water Act, and they may, therefore, conduct inspections. 
Industry, however, has challenged EPA's authority to consider contractors 

* In Marshall v. Barlow's Inc., the Supreme Court held that the Constitu
tion prohibits an OSHA inspector from entering the nonpublic portions of 
a work site to conduct searches without either proper consent or an 
administrative search warrant. 
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as "authorized representatives." In Stauffer Chemical Co. v. EPA (647 F. 
2d 1075, 1079 (10th Cir. 1981)), the court held that employees of an 
independent contractor are not authorized representatives of the EPA 
Administrator under Section 114(a)(2) of the Clean Air Act. (Section 308 
of the Clean Water Act contains comparable entry and inspection language.) 
The Sixth Circuit arrived at the same conclusion in United States v. 
Stauffer Chemical Co. (684 F. 2d 1174, 1189-90 (6th Cir. 1982), aff'd on 
other grounds United States v. Stauffer Chemical Co., No. 82-1448 (U.S. 
Sup. Ct.)]. However, in another Clean Air Act case, the Ninth Circuit has 
held that contractors are "authorized representatives," Bunker Hill Co. 
Lead and Zinc (658 F. 2d 1280, 1284 (9th Cir. 1981)). Accord Aluminum C~. 
of America v. EPA, No. M-80-13 (M.D.N.C. Aug. 5, 1980). 

Opening Conference 

After entry, the inspector should outline inspection plans with facility 
officials and conduct an opening conference. At the opening conference, 
the inspector should cover the following items: 

• Discuss objectives and scope of the inspection; 

• Discuss inspection authority under the CWA and its regulations; 

• Advise the facility manager (or equivalent) of his or her right to 
request that trade secret information be held confidential; 

• Plan meetings with personnel and schedule inspections of the 
various plant areas; 

• Outline the list of records to review and obtain copies; 

• Discuss plant safety requirements and emergency procedures; 

• Establish ground rules for taking photographs; and 

• Advise company officials of their right to sample or conduct 
observations or measurements simultaneously with the EPA inspector. 

Conducting the Inspection 

The inspector should consider requesting a facility official to accompany 
him or her during the inspection who can describe facility processes and 
minimize safety and liability concerns. 

CVA Compliance/Enforcement 3-14 Guidance Manual 1985 



Chapter Three Inspections 

The inspector's field notebooks, facility operator's formal statements, 
photographs, drawings and maps of the facility, printed matter, mechanical 
drawings, and copies of facility records and documents can all be used as 
evidence of possible violations. 

The field notebook should contain only objective facts and observations; 
it is a part of the Agency files, not a personal record. The inspector 
should number, date, initial, and include the facility name and location on 
any document collected during the inspection. 

Photographs can provide an objective record of plant conditions. The 
inspector should obtain the approval of the facility official before taking 
any photographs. The inspector should avoid photographing sensitive 
operations, such as equipment, that are claimed as trade secrets by the 
operator. If refused permission, the inspector may contact the Regional 
Counsel's Office for further instructions. Inspectors may, however, take 
photographs from areas of public access and should log these photographs in 
their field notebooks. 

The inspector, plant employee, or a private citizen may also prepare a 
formal statement. The statement must contain factual information, and it 
must positively identify the person making the statement and his or her 
qualifications. The person who makes the statement should sign it. 
Chapter Four discusses types of evidence in more detail. 

Sampling and Laboratory Analysis 

The inspection may, depending on the type, include sampling or evaluation 
of the facility's sampling program. In addition, the inspection will often 
evaluate the quality control measures employed by the facility to ensure 
data integrity, including the collection and analysis of samples by the 
facility. The inspector should properly seal and preserve samples, follow 
established chain-of-custody procedures, and verify the following: 

• Compliance with effluent limitations; 

• Self-monitoring data; 

• Compliance of facility's sampling program with the permit and other 
applicable regulations; 

• Adequacy of data to support an enforcement action; and 

• Permit reissuance or permit revision. 

The results of these activities are often used as evidence in Agency 
enforcement actions. 

The procedures that facility laboratories must follow in analyzing water 
pollutants are contained in 40 C.F.R. Part 136. Anyone may apply to the 
Regional Administrator for approval of an alternative test procedure (40 
C.F.R. §§136.4 and 236.5). Finally, the inspector must ensure that all 
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data introduced into the inspection file are complete, accurate, and 
representative of existing conditions at the facility. 

Chapters Five and Six of the NPDES Compliance Inspection Manual contain a 
detailed, technical discussion of sampling collection and flow measure
ment. Chapter Seven of that manual addresses biomonitoring inspections. 

Deficiency Notice 

Where the inspector finds deficiencies in the permittee self-monitoring 
program (i.e., sampling and analysis), he or she should complete a 
deficienc~otice that can be issued on-site following the inspection or 
issued later by the Regional program office. EKhibit 3-4 contains a 
deficiency notice form. The deficiency notice provides a quick response to 
problems with a permittee's self-monitoring program. 

The permittee can respond to a deficiency in one of two ways: 

• Include the response as part of a regular DMR; or 

• Submit a separate response within a specified period following 
receipt of the deficiency notice (15 working days are generally 
sufficient to correct self-monitoring problems). 

For either response option, however, the inspector should specify in the 
deficiency notice a deadline for the permittee's response to the notice. 

Confidential Business Information 

Records, reports, and any other information obtained during an inspection 
relating to effluent data are required to be available to the public under 
Section 308 of the CWA. If the facility can show that the information 
contains trade secrets, the Administrator must keep such information 
confidential. However, a business cannot refuse access merely by making a 
confidentiality claim under Section 308 of the CWA to the inspector. 
Regulations on handling confidentiality claims are contained in 40 C.F.R. 
§§2.201 through 2.215. Under 18 U.S.C. §1905, disclosure of confidential 
information by federal employees may be punishable by fines or 
imprisonment. Confidential information cannot be disclosed to the public, 
but may be disclosed to EPA representatives for purposes of enforcement. 

Enforcement personnel must treat all material claimed to be confidential as 
such until a Regional Off ice determines otherwise. Confidential informa
tion includes equipment or process flows that are regarded as trade 
secrets. All confidential information must be marked as such and must be 
kept in a locked filing cabinet following an inspection. 
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EPA must keep a chain-of-custody record for all confidential information. 
A chain-of-custody record documents possession of evidence from the time of 
the inspection to the time it is introduced as evidence in a case. 

While traveling, inspectors should keep sensitive information in a locked 
brief case and out of public view. When the briefcase is not in the 
inspector's possession, he or she should place it in a locked area such as 
a motel room or the trunk of a car (see 40 C.F.R. Part 2.211). 

Chapter Eleven contains a more detailed discussion of confidential business 
information. 

Exit Interview 

Inspectors may discuss any deficiencies in self-monitoring procedures and 
the need for corrective action with the facility owner or operator, unless 
the inspector feels a permit violation has occurred. When the inspector 
has reason to believe that an enforcement action may be necessary, he or 
she should not release information on the violation before consulting with 
the Regional Office. The inspector should never discuss compliance status 
or enforcement consequences of noncompliance, nor should he or she 
recommend a particular consultant or consulting firm. 

The exit conference with facility officials allows the inspector to 
complete any work that remains after the inspection. During the exit 
conference, the inspector may do several things: 

• Collect missing or additional information; 

• Answer any questions; 

• Prepare receipts for samples and data; 

• Accept claims of confidential business information; and 

• Provide for the permittee to obtain the results of the sampling 
analysis when completed. 

Documentation and Inspection Report 

As soon as possible after the inspection, the EPA employee must prepare an 
inspection report. The report should contain the inspection report and 
narrative and documentary support. EPA should mail the sampling and 
analysis data to the permittee or industrial user no later than 30 days 
following the completion of the analysis. The narrative portion of the 
inspection report should document and support suspected violations. 
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4 Reviewing Facility Recordkeeping and 
Reporting 

NPDES Requirements Review 

NPDES permits impose recordkeeping and reporting requirements. During an 
inspection, EPA or an approved NPDES state may review the recordkeeping 
practices of the permittee against the recordkeeping and self-monitoring 
requirements stated in the permit and in 40 C.F.R. §§122.41, 122.42 and 
122.48. Where an industrial user is involved, EPA should review the 
pretreatment reporting requirements in 40 C.F.R. §403.12. 

The types of records EPA reviews may include sampling and analysis data, 
monitoring records, laboratory records, plant manuals, operating records, 
management records, and pretreatment records(~., baseline monitoring 
reports). Exhibit 3-5 contains a checklist inspectors should use to verify 
that: 

• Information on the facility that is contained in the permit is 
correct; 

• Records and reports required by permit are complete, including 
laboratory analyses; and 

• The permittee is meeting its compliance schedule, including 
construction and permit milestones. 

The checklist is also contained in the NPDES Compliance Inspection Manual. 

EPA should determine that information is maintained at least three years 
from the date of a sample, measurement report, or application pursuant to 
40 C.F.R. §122.4l(j). In particular, the inspector should check items such 
as changes in the raw wastewater volume, changes in the location or charac
teristics of the waste discharged, and changes in the treatment process. 

CWA C.Ompliance/Enforcement 3-19 Guidance Manual 1985 



Chapter Three Reviewing Facility Recordkeeping and Reporting 

POTW and Industrial Contributor Pretreatment Requirements Review 

The inspector must do the following when addressing pretreatment 
requirements: 

1. Determine the status of the POTW's pretreatment program. 

• Has the program been approved by EPA or a state, or is the approval 
in progress? 

• Is the POTW in compliance with the pretreatment requirements of its 
permit? If not, what information is lacking, why is the 
information overdue, and what is the POTW doing to get back on 
schedule? 

2. Collect information about the compliance status of contributing indus
trial facilities with Categorical Pretreatment Standards. The inspec
tor should review POTW records to determine: 

• Number of contributing industries; 

• Whether these industries have been notified of applicable stan
dards; 

• Whether industries have submitted baseline monitoring and other 
compliance reports to the POTW; 

• Number and names of contributing industries in compliance with 
standards; and 

• Whether contributing industries with compliance schedules are 
meeting deadlines. 

3. Collect information about the status of compliance of contributing 
industries with prohibited discharges (40 C.F.R. §403.S) and local 
limits, if more stringent than EPA Categorical Pretreatment Stan
dards. This applies in cases where the POTW determines that more 
stringent discharge requirements are needed due to industrial loadings 
in relation to available POTW treatment systems. The inspector should 
report: 

• How many and which industrial facilities appear not to be in 
compliance; 

• Any reasons for noncompliance; and 

• Any follow-up action recommended, such as further inspections, 
monitoring, review of discharge limits, etc. 

Exhibit 3-5 contains a checklist for reviewing pretreatment requirements. 
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5 Warrants 

In the vast majority of cases, EPA obtains the consent of the facility's 
management in order to enter the premises and to conduct compliance moni
toring activities. However, some facilities refuse to allow EPA employees 
access to premises, especially where "trade secrets" are claimed or 
surreptitious illegal activities may be conducted. When consent cannot be 
obtained (or is withdrawn) an administrative warrant can be used to gain 
entry. 

Po lie 

It is EPA policy to obtain a warrant when all other efforts to gain lawful 
entry have been exhausted and the inspector has carefully followed 
established entry procedures. This policy, of course, does not apply to 
pre-inspection warrants. 

Marshall v. Barlow's, Inc. 

In Marshall v. Barlow's, Inc., 436 U.S. 307 (1978), the Supreme Court 
addressed the need for an administrative warrant when an Occupational 
Health and Safety Administration inspector sought entry into a workplace 
where consent for the inspection was not voluntarily given by the owner. 
The Court concluded that an administrative warrant was required to conduct 
such regulatory inspections unless the industry is one with a history of 
pervasive regulation, such as liquor or firearms. The Agency applies the 
requirements of the Barlow's decision to all CWA inspections. 

According to Barlow's, a warrant may be obtained on either of two bases: 

• Where there is probable cause to believe that a violation has been 
committed; or 

• When the inspection is pursuant to a neutral inspection scheme. 
(On February 17, 1981, EPA issued "Neutral Inspection Plan for the 
NPDES Program," contained in the Water Complinace/Enforcement 
Policy Compendium. 
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Probable cause (for purposes of administrative warrants) means that there 
is specific evidence of an existing violation or the threat of one. The 
application for the warrant must be supported by factual information 
sufficient to apprise a court of the specific nature of the circumstances 
giving rise to the need for a warrant. 

Seeking a Warrant Before Inspection 

Normally, EPA arrives at a facility and requests entry without having first 
obtained a warrant. If the facility denies entry, EPA then obtains the 
warrant. However, it is sometimes advisable to obtain a warrant prior to 
going to the facility. A pre-inspection warrant may be obtained at the 
discretion of the Regional Office if: 

• A violation is suspected and could be covered up within the time 
needed to secure a warrant; 

• Prior correspondence or othev contact with the facility to be 
inspected provides reason to believe that entry will be denied when 
the inspector arrives; or 

• The facility is unusually remote from a magistrate or a district 
court and, thus, obtaining a warrant after a refusal of entry would 
require excessive travel time. 

Civil Versus Criminal Warrants 

If the purpose of the inspection is to discover and correct, through civil 
procedures, noncompliance with regulatory requirements, a civil warrant 
should be secured if entry is refusedo 

If the primary purpose of the inspection is to gather evidence for a crimi
nal prosecution and there is sufficient evidence available to establish 
probable cause for a criminal warrant, then a civil warrant should not be 
used to gain entry. Rather, a criminal search warrant must be obtained 
pursuant to Rule 41 of the Federal Rules of Criminal Procedure. (See 
"The Use of Administrative Discovery Devices in the Development of Cases 
Assigned to the Office of Criminal Investigations" contained in the General 
Enforcement Policy Compendium, #GM-36.) 

Evidence obtained during a valid civil inspection is generally admissible 
in criminal proceedings. 

Securing and Serving an Administrative Warrant 

EPA developed certain procedures for obtaining and serving warrants in 
light of the Barlow's decision. 
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Important Procedural Considerations 

• The application for a warrant should be made as soon as possible 
after the denial of entry or withdrawal of consent. 

• In order to satisfy the requirements of Barlow's, the affidavit in 
support of the warrant must include a description of the reasons 
why the establishment has been chosen for inspection. The only 
acceptable reasons are specific probable cause or selection of the 
establishment for inspection pursuant to a neutral administrative 
inspection scheme. 

• A warrant must be served without undue delay and within the number 
of days stated (usually 10 days). The warrant will usually direct 
that it be served during daylight hours. 

• Because the inspection is limited by the terms of the warrant, it 
is very important to specify to the greatest extent possible the 
areas intended for inspection, records to be inspected, samples to 
be taken, etc. A vague or overly broad warrant probably will not 
be signed by the magistrate. 

• If the owner refuses entry to an inspector holding a warrant but 
not accompanied by a U.S. Marshal, the inspector should leave the 
establishment and inform the U.S. Attorney. 

Procedures for Obtaining a Warrant 

1. Contact the Regional Counsel's Office. The inspector should discuss 
with the Regional Counsel's Office the facts regarding the denial or 
withdrawal of consent or the circumstances that gave rise to the need 
for a pre-inspection warrant. A joint determination will then be made 
as to whether or not to seek a warrant. 

2. Contact Headquarters Program Office. The Regional Office should notify 
Headquarters. 

3. Contact the United States Attorneys Office. After a decision has been 
made to obtain a warrant, the designated regional official should con
tact the U.S. Attorney for the district in which the property is 
located. The Agency should assist in the preparation of the warrant 
and necessary affidavits. 

4. Apply for the Warrant. The application for a warrant should identify 
the CWA as authorizing the issuance of the warrant. The name and 
location of the site or establishment to be inspected should be clearly 
identified and, if possible, the owner or operator (or both) should be 
named. The application can be a one- or two-page document if all 
factual requirements for seeking the warrant are stated in the affi
davit and the application so states. The application must be signed by 
the U.S. Attorney. Exhibit 3-6 contains a model application for an 
administrative warrant. 
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S. Prepare the Affidavits. The affidavits in support of the warrant 
application are crucial documents. Each affidavit should consist of 
consecutively numbered paragraphs that describe all of the facts in 
support of warrant issuance. Each affidavit should be signed by a per
son with first-hand knowledge of all the facts stated, most likely the 
inspector. An affidavit is a sworn statement that must be notarized or 
sworn to before the magistrate. Exhibit 3-7 contains a model 
affidavit. 

6. Prepare the Warrant for Signature. The draft should be ready for the 
magistrate's signature. Once signed, the warrant is an enforceable 
document (i.e., failure by a facility to comply with the warrant is 
treated as"""'i"""contempt of the court). The warrant should contain a 
"return of service" or "certificate of service" that indicates upon 
whom the warrant was served. This part of the warrant is to be dated 
and signed by the inspector after the warrant is served. Exhibit 3-8 
contains a model administrative warrant. 

7. Serve the Warrant. The warrant is served on the facility owner or the 
agent in charge at the time of the inspection. Where there is a proba
bility that entry will still be refused, or where there are threats of 
violence, the inspector should be accompanied by a U.S. Marshal. In 
this case, the U.S. Marshal is principally charged with executing the 
warrant, and the inspector must abide by the U.S. Marshal's decisions. 

8. Perform the Inspection. The inspection should be conducted strictly in 
accordance with the warrant. If sampling is authorized, all procedures 
must be followed carefully, including presentation of receipts for all 
samples taken. If records or other property is authorized to be taken, 
the inspector must issue a receipt for the property and maintain an 
inventory of anything removed from the premises. This inventory will 
be examined by the magistrate to ensure that the inspector has not 
overstepped the warrant's authority. 

9. Return the Warrant. After the inspection has been completed, the war
rant must be returned to the magistrate. Whoever executes the warrant 
(i.e., the U.S. Marshal or whoever performs the inspection) must sign 
the return of service form indicating to whom the warrant was served 
and the date of service. The executed warrant is then returned to the 
U.S. Attorney who will formally return it to the issuing magistrate or 
judge. If anything has been physically taken from the premises, such 
as records or samples, an inventory of such items must be submitted to 
the court, and the inspector must be present to certify that the inven
tory is accurate and complete. 
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6 Exhibits 

' This section contains the following exhibits: 

Exhibit 3-1: 
Exhibit 3-2: 
Exhibit 3-3: 
Eichibit 3-4: 
Exhibit 3-5: 
Exhibit 3-6: 
Exhibit 3-7: 

Eic hi bit 3-8: 

Discharge Monitoring Report 
Model Pre-Inspection Notification Letter 
NPDES Compliance Inspection Report 
Deficiency Notice 
Records, Reports, and Schedules Checklist 
Model Application for an Administrative Warrant 
Model Affidavit in Support of Application for an 
Administrative Warrant 
Model Administrative Warrant 
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GENERAL ll\STRUCTIOl'oS 
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Model Pre-Inspection Notification Letter 

Certified Mail - Return Receipt Requested 

Dear Sir: Date 

Pursuant to the authority contained in Section 308 of the Clean Water 
Act (33 u.s.c. §1251 !!.,!!!l,•), representatives of the U.S. Environ
mental Protection Agency (EPA), or a contractor retained by EPA, shall 
conduct, within the next year, a compliance monitoring inspection of 
your operations including associated waste treatment and/or discharge 
facilities located at (site of inspection). This inspection will 
ascertain the degree of compliance with the requirements of the 
National Pollutant Discharge Elimination System (NPDES) permit issued 
to your organization. 

Our representatives will observe your process operations, inspect your 
monitoring and laboratory equipment and methods, collect samples, 
examine appropriate records, and will be concerned with related 
matters. 

In order to facilitate easy access to the plant site, please provide 
the name of an individual who can be contacted upon arrival at the 
plant. Additionally, we would appreciate receiving a list of the 
safety equipment you would recoounend that our representatives have in 
their possession in order to safely enter and conduct the inspection. 
Please provide the information requested within 14 days of receipt of 
this letter. 

If you have any questions relating to anything concerning this 
inspection, please call (appropriate designated official). 

Sincerely yours, 

Director 
Water Management Division 
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NPDES Compliance Inspection Report 
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INSTRUCTIONS 

Section A: National Data System Coding 
Column 1: Transaction Coda: Use N, C. or O for New. Change, or Delete All inspections will be new unless there 1s an 
error 1n the data entered. 

Column• 3· 11: NPDES Permit No. Enter the fac1hr(s NPOES permit number (Use the Remarks columns to record the 
State permit number. 1f necessary I 

Column• 12· 17: Inspection Date. lnsen the date entry was made into the fac1hty Use the year /month/day format (e g • 
82106/30 .. June 30, 19821. 

Column 18: Inspection Type. Use one of the codes listed below to describe the type of 1nspect1on: 

A-Performance AU:Sit E-Corps of Ergineers tnspection !=:-Canpliance Sarnplirg 
R-Riaronitorlrg L-Enforcerent ~s~ ~upport X-Toxic ~amplirg 
r.-canpliance F!valuation P-~etreaanent 
~Diagncstic R-Select'i.w 'tnspection 

Column 19: Inspector Code. Use one of the codes hsted below to describe the lead agency in the inspection 

C~tractar ar Other Inspector(Specify ~ Inspe::toJ:s 
in c:ament field) R-EPA Reg:i.onal Inspector 
E~ of ED;ineers S-State Inspector 
J~int EPA/State Inspec:t:ors-,EPA ,Lead T~int State/EPA InspectDrs-State rad 

Column 21 ·68: Remarks. These columns are reserved for remarks at the d1scret1on of the Region 

Column 59: Faclllty Evaluation Rating. Use information gathered during the 1nspect1on (regardless of 1nspect1on type I 
to evaluate the quality of the fac1hty self·monnoring program Grade the program using a <;cale of 1 to 5 with a score of 5 
being used fw very reliable sell·monrtoring programs and 1 being used for very unreliable programs 

Column 71: Biomomtonng Information. Enter 0 for static testrng Enter F for flow through testing Enter N tor no 
t11omc:mtoring. ' 

Column 72: Quality Assurance Data Inspection. Enter Q 1f the 1nspec11on was conducted as followup on quality 
assurance sample results Enter N otherwise. 

Columns 7J·BO: These columns are reserved for regionally defined 1nformauon. 

Section B. Facility Data 

This section 1s sell-explanatory 

Sec:tion C. Areas Evaluated During Inspection 

Indicate findings (S. M, U, or NIEi 1n the appropriate bo.11 Use Secuon D and add111onal sheets as necessary Support the 
findings. as necessary, 1n a brief narrauve report Use the headings given on the report form (e g . Permu, Records/Re· 
ports) when discussing the areas evaluated during the 1nspec11on The heading marked 'Other • may include act1v1t1es 
such as SPCC. BMP's. and mult1med1a concerns 

Section D Summary of Findings/Comments 

Briefly summarize the 1nspec11on f1nd1ngs This summary should abs1ract the pemnent inspection findings. not replace 
the narrauve report Include a hst of attachments Include effluent da1a here instead of permit hmus when effluent 
samptrng has been done Use extra shee1s as necessary 
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Deficiency Notice 

DEFICIENCY NOTICE PUUllTTllll ('•1ll1pJ NAiii ANO AOORl~H 

NAT!OllAL POLLUTANT DISOIARCE 
El.DlmATION SYSTEM (Nl'OE!Sl 

(RHd lrutruc:tlc11u on Met ol l••I pen be/ON compler1nf) 
P'&lllHTTl:ll ACP .. lllMT ATIVI: fReceurutf "11• lf•rl~•JI Tl TLll I ""'00 "'l"lllT NO. 

Dunn1 tho compliance 1nspcc11on camed out on (Joi./ 1he defic1enc1eo noled below were found 
Add1honal ueu or deficiency may be broupu 10 your 11tenuon fallowing a complete reY1ew of lhe lnspec11an Report and arher in· 
fannauon an file with rhe REGULATORY AUTHORITY adm1n111tnng your NP DES PER \!IT 

J =.;· .. ~~::I-;:~:·.) .:.~·:;·:~j: ~:::_': E; F.f . 1::· 10 .~ v..,e·~, N''. ·'· .. c:::,-~:-E~,:·s::··::.=::.:.''·' .. ~~:/ .. :¥:~~~~ 
.;· .... ··.~ r:~- .:_·. ~r.. .">'~_,. .. ,~,~- • .. :. ...... ::':~~~;!~·:,~-.... ~·fa. 

MONITORING LOCATION (O••cr•MJ 

l'LOW 11•.t.W•llMllNT (Oeecd._J 

IMIPl.C COLL.&CTIOM/MOL!)OIO Tlllll (DNOnNJ 

IAID'L.• fl"UCRVATIOM (D~ll•J 

T&ST PltQC.gUR•S. lllCTION JOa(ll). C c;P'llll I• (Oeec:fthl 

"llC0"0 lllll .. 1110 ,_ .. , 

OTMlll lll~~otlQll!TO"lllQ Oll~ICllllCllS (II_ .. , 

ADDITIONAL COMlllll!MTI 

RI.QUESTED ACTION-Your 1nnUoa 10 Ille cornctton of th ddlcMnc1a not•d 1boTll i1 req1H'Ued.. Rsc11p1 of• dncnpuon of u1e conHun 1ctun11 
taltan will tM COftaderd u1 •tte cklttrailuliaft of the nnd fa. hlrtl!ln Admln111n1lve or Le1aJ AcUocs Your '"l'OftM 1110 be Cl..-ctor hM out '"'8PPf'> 
prism.._.... nwdtodt. (IJbtdwl.-d•tll 70fll 1W•I Nl'DE.S ~ MOIUI0"'1tr R•fJOl'I tDMRI'" (1} -~nrd .. dlrttttd b., ,,.. lfl.lfHCIM Oun-
t1oal rtprd1n1 PoU&ble foClo..,.p Kl'°'9 ua be ,.,...,ed by tbl REGULATORY AUTHORITY ta wflkb JOIU OMR1are1ub111111itd and wfttcb 1dm1n1>-
11r1 JOU< NPDES htmlL 

SllKCTO•"S SIQNATU•lt INSPll!CTOlll I AODllll&SSIPHONll! NO. "l.GULATOA'f' AUTHOlllllTY/ADOA!U DATE 

I NPt:CTOllll"S PllllNTl.D NAMC 

lPA ,_ .IMIM C2.a!I 
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kords, !ep>Us, ad Scbednles 01eckJi st 1 
A.. :ft!!mit Verification 

YES 00 N/A rnfil'ECTICN cmERVATICNS VElUFY INFORWJION CXNrAINED IN PERMIT 

Yes NJ N/A 1. Correct naim:? and mi.ling address of permittee. 

Yes NJ N/A 2. Facility is as described in permit. 

Yes NJ N/A 3. Notification has been given to EPA/State of new, different, increased discharges. 

Yes NJ N/A 4. Accurate records of influent voltme are maintained, wtlen appropnate. 

Yes NJ N/A S. Number ard location of discharge points are as described in tll:! permit. 

Yes N:> N/A 6. Naoe and location of receiving waters are correct. 

Yes NJ N/A 7. All discharges are permitted. 

YES 00 N/A REa::m> AND REPORTS ARE MAINrAI.Nm ftS RF.WIRED BY PERMIT 

Yes N:> N/A 1. All required infomation is available, ccmplete, and current; and 
Yes NJ N/A 2. Wormation is muntaired for required period. 
Yes NJ N/A 3. Analytical results are consistent with the data reported on the 11'1R's. 

4. Sampling and .Analysis Oita are adequate and mclude: 
Yes N:> N/A a. Dates, t:inEs, location of sampling 
Yes NJ N/A b. Nale of individual performing sampling 
Yes NJ N/A c. Analytical uethods and techru.ques 
Yes N:> N/A d. Results of analysis 
Yes NJ N/A e. Dates of analysis 
Yes NJ N/A f. Nane of person performing analysis 
Yes NJ N/A g. Instantaneous flow at grab sample stations 

S. ~toring records are adequate and include 
Yes NJ N/A a. FlCM, pH, o.o., etc. as required by penni.t 
Yes NJ N/A b. Mm.taring charts 

Yes N:> N/A 6. Laboratory equi(Jtent calibrat1.0n and maintenance records are adequate. 

7. Plant Records are adequate* and include 
Yes NJ N/A a. O&M Manual 
Yes NJ N/A b. "As-ruilt" engineering drawings 
Yes NJ N/A c. Schedules and dates of eqw.prent maintenance and repairs 
Yes NJ N/A d. Equii;cent supplies 11e11ual 
Yes N:> N/A e. Eqw.µient data cards 

*Required only for facilities built with Federal construction grant funds. 
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-1 ~ ___________________ .. __ ,._._m_,_!eports _____ ._and ___ Schedules ______ Oe:klist _____ · ____________________ ~ 

Yes It> N/A 
Yes It> N/A 
Yes It> N/A 
Yes It> N/A 

8. Pretreatr12nt records are adequate and include: 
a. Industrial Waste Ordinance (or equivalent docuni!nts) 
b. Inventory of industrial 'NaSte contributors, including: 

1. Cmipliance records 
2. User charge information 

!Yes It> N/AJ, 9. SPCC properly OODpleted, when required. 

!Yes It> N/A) 110. Best 1'Bnagen:ent Practices Program available, wren required. 

C. O:mpliance Sch:!dul.e Status Review 

'ID> ID N/A 1HE PE»1IT1EE IS MEETING 'lHE cntPLIANra SOiEOOI.E 

Yes N:> N/A 1. 'Il'E permi.ttee has obtained necessary approvals to begin construction. 

Yes It> N/A 2. Financi~ arrangemmts are ccmplete. 

Yes It> N/A 3. Crotracts for engineen~ setvices have been executed. 

Yes It> N/A 4. Design plans and specifications have been ccmpleted. 

Yes It> N/A s. Construction has begun. 

Yes It> N/A 6. Construction is on schedule. 

Yes N:> N/A 7. EquiptEnt acqms1t1on is on schedule. 

Yes It> N/A 8. Construction has been canpleted. 

Yes It> N/A 9. Start-up has begun. 

Yes It> N/A 10. 'Il'E pennittee has requested an extension of tine. 

Yes N:> N/A 11. TI"E permi.ttee has net ccmpliance schedule. 

3-34 

-



Chapter Three Exhibit: 3-5 

J 

YF.S 00 N/A 'IBE FACILTIY IS SURIBCT TO PRETREA1MENT REWIREMNl'S 

1. 

Yes ~ N/A 

Yes~ N/A 

'''es ~ N/A 
2. 

Yes ~ N/A 

Yes fib N/A 

Yes~ N/A 

Yes ~ N/A 

Yes fib N/A 

Yes fib N/A 
Yes N:> N/A 

Yes N:> N/A 
Yes N:> N/A 

Yes N:> N/A 

Status of POIW PretreaCIEnt Program 

a. The FUIW Pretreatment Program has been approved by EPA. (If not, is approval 
in progress? ) 

b. The FUIW is in canpliance with the Pretreatment Program O:rapliance Schedule. 
(If not, note why, 'Nhat is due, and intent of the POIW to r~y) 

Status of Ccmpliance with Categorical Pretreatnent Standards. 
a. How many industrial users of the RJIW are subject to Federal or State 

PretreatnEnt Stardards? 
~----------------~ b. Are these industries aware of their responsibility to cooq>ly with 

applicable standards? 
c. Have baselin:! lll)nitoring replrts (403.12) been sul:mitted for these 

industries? 
i. Have categorical irxlustries in nonccmpliance (on M replrtS) 

sul:mitted cmipliance schedules? 
ii. liJw uany categorical industries oo canpliance schedules are ~ting 

the schedule deadlines? ---d. If the canpliance deadlin:! has passed, have all industries subnitted <)'.) day 
ccmpliance replrts? 

e. Are all categorical industries suhtntting the required semiarmual report? 
f. Are all new industrial discharges in canpliance with new so..irce 

pretreaorent stardards? 
g. Has the RJN sul:rnitted its annual pretreatment report? 
h. Has the RJIW taken enforcenent action agai.nst noncomplying 

industrial users? 
i. Is the FUIW conducting inspections of industnal contributors? 

1y~ ~ WAI ._3_._Are __ t_he_i_ndus--tn_a_l_use __ rs_su_b_j_ec_t_to_Pro_hi_·_b_it_ed_Ll._nn._· t-s-( 40_3_. S-)-and--loca--1-1-inn._t_s _ _. mre stringent than EPA in compliance? 
(If not, explain why, incluchng need for rev1s1on of lino.ts.) 
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Model Application for Administrative Warrant 

IN THE MATTER OF: 

UNITED STATES DISTRICT COURT 
DISTRICT OF ---------- ---------

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. 

Case No. 

Application for an 
Administrative Warrant 

NOW COMES a duly designated representative of the Administrator of the 
United States Environmental Protection Agency, by and through (name), 
United States Attorney for the District of -----------and applies for an administrative warrant to enter, inspect, reproduce 
records, photograph, and sample for compliance with the Clean Water 
Act, 33 u.s.c. §1251 !!~··and as authorized by Section 308 of the 
Act, 33 u.s.c. §1318, the premises at (description of the premises) 
in the possession, custody, or control of the (name of company or 
owner). In support of this application, the duly designated 
representative of the Administrator respectfully submits an affidavit 
and a proposed warrant. 

(Date) 

CWA Compliance Enforcement 

Respectfully submitted, 

(Signature of U.S. Attorney) 
United States Attorney for the 

District of 
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Model Affidavit in Support of 
Application for an Administrative Warrant 

UNITED STATES DISTRICT COURT 
_____ DISTRICT OF ___ _ 

Exhibit 3-7 

IN THE MATTER OF: ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. ____________ _ 

State of --------------------
County of -------------------

Case No. -------------------

Affidavit in Support of 
Application for an 
Administrative Warrant 

(Name of Affiant) , being duly 
sworn upon his(her) oath, according to law, deposes and says: 

1. I am compliance officer with the (division) , United 
States Environmental Protection Agency, Region , and a duly 
designated representative of the Administrator of the United States 
Environmental Protection Agency for the purpose of conducting inspec
tions pursuant to Section 308 of the Clean Water Act, 33 u.s.c. §1318. 
I hereby apply for an administrative warrant of entry, inspection, 
reproduction of records, photography, and sampling of the premises in 
the possession, custody, or control of the (name of company or owner). 

2. (Name of establishment, premises, or conveyance) is a 
(describe business) that the undersigned compliance officer of the 
United States Environmental Protection Agency has reason to believe is 
in violation of the Clean Water Act. This belief is based upon the 
following facts and information: (Summarize the reasons why a viola
tion is suspected and the specific facts that give rise to probable 
cause or summarize the neutral administrative inspection scheme used 
to select the premises for inspection). 

3. The entry, inspection, reproduction of records, photography, 
and sampling will be carried out with reasonable promptness, and a 
copy of the results of analyses performed on any samples or material 
collected will be furnished to the owner or operator of the subject 
premises. 
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4. The compliance officer may be accompanied by one or more other 
compliance officers of the United States Environmental Protection 
Agency. 

5. A return will be made to the court at the completion of the 
inspection, reproduction of records, photography, and sampling. 

(Signature of Affiant) 

(Title) 

(Division) 

Region ( ) 
United States Environmental 
Protection Agency 

Before me, a notary public of the State of ------..,..---------------County of , on this day of 
.~----------~ 19 , personally appeared , and upon oath 

stated that the facts set forth in this application are true to his 
(her) knowledge and belief. 

(Signature of Notary) 

A Notary Public of 
~--------~ 

My Commission Expires 
~------~ 
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IN THE MATTER OF: 

Exhibit 3-8 

Model Administrative Warrant 

UNITED STATES DISTRICT COURT 
DISTRICT OF 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. -----------------
Case No. 

--~---------------

Warrant of Entry, Inspection, 
Reproduction of Records, 
Photography, and Sampling 

To (name) , (title) , United States Environmental 
Protection Agency, Region , and any other duly designated repre-
sentatives of the Administrator of the United States Environmental 
Protection Agency: 

Application having been made by the United States Attorney on behalf of 
the United States Environmental Protection Agency (EPA) for a warrant 
of entry, inspection, reproduction of records, photography, and 
sampling to determine compliance with regulations under the Clean Water 
Act, 33 u.s.c. §1251 ~~··and the court being satisfied that there 
has been a sufficient showing that reasonable legislative or admini
strative standards for conducting an inspection and investigation have 
been satisfied; 

IT IS HEREBY ORDERED that EPA through its duly designated representa-
tives (Names of representatives) is hereby entitled and author-
ized to have entry upon the following described premises: 

(Description of premises.) 

IT IS FURTHER ORDERED that entry, inspection, reproduction of records, 
photography, and sampling shall be conducted during regular working 
hours or at other reasonable times, within reasonable limits, and in a 
reasonable manner. 

IT IS FURTHER ORDERED that the warrant shall be for the purpose of 
conducting an entry, inspection, reproduction of records, photography, 
and sampling pursuant to 33 u.s.c. §1318 consisting of the following 
activities: 
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(Describe specific activities.) For example: 

• Entry to, upon, or through the above-described 
premises including all buildings, structures, 
equipment, machines, devices, materials, and sites to 
inspect, sample, monitor, and investigate the said 
premises. 

• Access to and reproduction of all records pertaining 
to or relating to water pollutant discharges. 

• Inspection, including photographing of any equipment, 
methods, or sites used to monitor or control water 
pollutants. 

IT IS FURTHER ORDERED that, if any property is seized, the duly 
designated representative or representatives shall leave a receipt for 
the property taken and prepare a written inventory of the property 
seized and return this warrant with the written inventory before me 
within 10 days from the date of the inspection. 

IT IS FURTHER ORDERED that this warrant shall be valid for a period of 
10 days from the date of this warrant. 

IT IS FURTHER ORDERED that the United States Marshal is hereby autho
rized and directed to assist the representatives of the United States 
Environmental Protection Agency in such manner as may be reasonable, 
necessary, and required. 

(Signature of Magistrate) 

(Date) 
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RETURN OF SERVICE 

I hereby certify that a copy of the within warrant was served by 
presenting a copy of same to (facility owner or agent) on (date) at 
(location of establishment or place) 

(Signature of person making service) 

(Official title) 

RETURN 

Inspection of the establishment described in this warrant was completed 
on (date) 

(Signature of person conducting the inspection) 
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1 Introduction 

Chapter Three discussed compliance monitoring procedures, including 
self-monitoring reports, inspections, and review of records. This chapter 
discusses documentation of evidence to ensure its usefulness as admissible 
evidence in an EPA enforcement proceeding. Documentation serves to freeze 
the actual conditions existing at the time of the inspection so that evi
dence may be examined objectively at a later date by compliance personnel. 
In addition to monitoring reports, types of documentation include the field 
notebook, statements, photographs, drawings and maps, printed matter, 
mechanical recordings, and copies of records. EPA documents the evidence 
for a CWA enforcement action based on the following sources: 

• Discharger self-monitoring reports; 

• Data obtained by EPA in its own compliance/monitoring activities; 

• State-generated information; 

• POTW-generated information; and 

• Information obtained from state or local police. 

Section 2 of this chapter, "Self-Monitoring Reports," discusses the use of 
self-monitoring reports as admissible evidence. The remainder of the 
chapter discusses documentation of other evidence generally obtained in the 
course of an EPA inspection. 
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2 Self-Monitoring Reports 

Discharger self-monitoring reports often constitute the most significant 
admissible evidence in a CWA enforcement action. As discussed in Chapter 
Three, the CWA and the NPDES regulations require NPDES permittees to submit 
discharge monitoring reports (DMRs) and 24-hour reporting of noncompli
ance. The DMR provides EPA with data on whether the per~ittee is achieving 
its permit effluent limitations. The NPDES program relies extensively on 
these monitoring reports for evidence. 

Monitoring reports are generally sufficient to establish liability for 
violations of an NPDES permit. See Student Public Interest Research Group 
of New Jersey, Inc. v. Fritzsche, Dodge & Olcott, Inc., 579 F. Supp. 1528 
(D. N.J. 1984). In that case, a citizen group filed a motion for partial 
summary judgment, claiming that permit violations recorded on the defen
dant's own DMRs and noncompliance reports (NCRs) established liability. 
The defendant argued that many of its test results were actually due to 
inaccurate measurements or faulty test procedures, although its results did 
not constitute evidence of reporting inaccuracies. The court ruled that 
the DMRs and NCRs may be used as admissions to establish a defendant's 
liability. See also, Student Public Interest Research Group, Inc. v. 
Monsanto Co., 22 ERC 1137, 1141 (D. N.J. 1983) and Sierra Club v. Raytheon 
Co. 22 ERC 1050, 1053 (D. Ma., 1984). However, where defendant offers 
evidence to contradict its own DMR, plaintiff's motion for partial summary 
judgment may not be granted. See Friends of the Earth v. Facet Enter
prises, Inc. 22 ERC 1143, 1146---Cw.o. N.Y. 1984). 

In addition to filing the required DMRs, a facility may conduct a compli
ance audit on its own. Note that these independent audits are generally 
not protected against disclosure to the government or to other parties nor 
do they protect the alleged violator from an enforcement action. Such 
information may help EPA enforcement personnel to determine the reason for 
noncompliance. 

As discussed in Chapter Three, the General Pretreatment Regulations also 
set reporting requirements for indirect dischargers that may establish 
strong evidence of violations of pretreatment categorical standards. 
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While the required reporting for NPDES permitting and pretreatment consti
tutes key evidence of liability, inspections may provide more detailed and 
reliable information on the facility's violations, and thus help fashion an 
appropriate enforcement response. For example, the Region may want to 
conduct sampling at the violating facility to verify the results of a DMR 
that was prepared by a facility with little experience in monitoring. The 
remainder of this chapter deals with evidence other than permittee or 
industrial user monitoring reports. 
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3 Compliance File Review 

To ensure the validity and probative value of documentary evidence for an 
administrative or judicial enforcement proceeding, enforcement personnel 
must review the evidence obtained for objectivity, adequacy, and proper 
identification. In some instances, enforcement personnel may request a 
Headquarters Enforcement Case Review, which includes an interpretation of 
laboratory test results. In all cases, enforcement personnel must verify 
that all procedural safeguards were implemented. This section is based on 
the EPA NPDES Compliance Inspection Manual, June 1984. 

Organizing Compliance Data 

EPA may conduct NPDES inspections as part of a routine inspection or as a 
follow-up to violations identified in a discharge monitoring report or 
other self-monitoring report. Upon completion of an NPDES inspection, the 
inspector must organize the documentary evidence that he or she has 
collected into a compliance file. An inspection file may actually consist 
of two separate f iles--a nonconfidential file and confidential business 
information (CBI) file. 

The inspector organizes information gathered during an NPDES inspection 
that has not been claimed as NPDES CBI into a package referred to as the 
nonconfidential inspection file. This file contains the inspector's report 
and all forms and nonconfidential documentary evidence secured by the 
inspector that relate to the inspection. 

The CBI inspection file contains information gathered during an NPDES 
inspection that has been claimed as CBI. When an inspector returns from an 
inspection with information that has been declared confidential, the 
inspector should immediately give the information to the Document Control 
Officer (DCO), who then assigns a document control number to the confiden
tial material. (The inspector does not have authority to grant or deny a 
CBI request.) In addition, the inspector informs the DCO of any physical 
samples that were claimed as confidential. The DCO assigns a document 
control number to physical samples and notifies the laboratory of this 
number. (The document control number is used by laboratory personnel in 
completing the sample chain of custody and laboratory analysis forms.) 

CWA Compliance/Enforcement 4-5 Guidance Manual 1985 



Chapter Four Compliance File Review 

Controlled Identification of Samples 

Regional enforcement personnel must determine that samples were properly 
collected and accurately and completely identified. Any label used to 
identify the sample must be moisture resistant and able to withstand field 
conditions. Whenever enforcement personnel take a sample, they should 
prepare a receipt for the sample that includes the following information: 

• Name, office address, and signature of the inspector (sampler); 

• Sample site location, discharge, and facility; 

• Date and time of collection; 

• Indication of grab or composite sample with appropriate time and 
volume information; 

• Identification of parameter to be analyzed; 

• Notation of preservative used; 

• Indication of any unusual condition at the sampling location or 
in the appearance of the water; 

• Notation of conditions (such as pH, temperature, residual chlorine, 
and appearance) that may change before the laboratory analysis, 
including the identification number of instruments used to measure 
parameters in the field. 

When a facility claims that samples or documents are confidential, EPA must 
follow the confidential business information (CBI) procedures in 40 C.F.R. 
Part 2. (Chapter Eleven contains a detailed discussion of EPA handling of 
CBI.) 

Samples that are to be used as evidence must be identified with tags and 
sealed with EPA seals (see Exhibit 4-1). The EPA inspector places the 
seals on sample containers. 

Transfer of Custody and Shipment 

In order to ensure the admissability of the permit compliance sampling data 
in court, there must be accurate written records tracing the custody of 
each sample through all phases of the monitoring program. The primary 
objective of this chain of custody is to create an accurate written record 
that can be used to trace the possession and handling of the sample from 
the moment of its collection through analysis and introduction as evidence. 
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The EPA Chain of Custody Record contains the following information (see 
Exhibit 4-2): 

• Sampler's name; 

• Site location; 

• Sampling location; 

• Sample and inspection number; 

• Date and time of collection; 

• Sample analysis required; 

• Remarks; and 

• Names and dates of individuals involved in accepting and relin
quishing samples. 

The NPDES Compliance Inspection Manual contains a more detailed discussion 
of sampling and chain of custody procedures. 
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4 Review of Sources of Evidence 

An NPDES violation can be documented through a combination of evidential 
sources. These sources include DMRs as well as the inspection report, 
samples, statements, photographs, drawings and maps, printed matter, and 
copies of records. Enforcement personnel should review the available 
evidence to ensure that it is sufficient to support an enforcement action: 

• The validity and quality of the evidence; 

• That all necessary documentation has been provided; and 

• That such documentation is adequate to substantiate the substance 
of the violation. 

This section is based on the NPDES Compliance Inspection Manual, June 1984. 

Compliance File Documentation 

Inspector's Field Notebook 

The core of all documentation relating to an inspection is the field 
notebook, which provides accurate and inclusive documentation of all 
inspection activities. The notebook will form the basis for written 
reports and should contain only facts and pertinent observations. 

Language should be objective, factual, and free of personal feelings or 
terminology that might prove inappropriate. Notebooks become an important 
part of the evidence package and can be entered in court as evidentiary 
material. 

Inspection Entries 

Since an inspector may be called to testify in an enforcement proceeding, 
each inspector must keep detailed records of inspections, investigations, 
samples collected, and related inspection functions. Types of information 
that should be entered into the field notebook include: 
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• Observations. All conditions, practices, and other observations 
that will be useful in preparing the inspection report or that will 
validate evidence should be recorded. 

• Documents and Photographs. All documents taken or prepared by the 
inspector should be noted and related to specific inspection 
activities. (Photographs taken at a sampling site should be listed 
and described.) 

• Unusual Conditions and Problems. Unusual conditions and problems 
should be noted and described in detail. 

• General Information. Names and titles of facility personnel and 
the activities they perform should be listed along with statements 
they may have made and oth~r general information. Weather condi
tion should be recorded. Information about a facility's record
keeping procedures may be useful in later inspections. 

The field notebook is a part of the Agency's files and is not to be con
sidered the inspector's personal record. Notebooks are held indefinitely 
pending disposition instructions. 

Samples 

Samples are the evidence most frequently gathered by inspectors. For the 
analysis of a sample to be admissible as evidence, a logical and documented 
connection must be shown between samples taken and analytical results re
ported. This connection is shown by using a chain of custody system that 
identifies and accompanies a sample between the time it is collected and 
the time it is analyzed. (See discussion in Section 3 of this chapter.) 

Statements 

Inspectors may obtain formal statements from persons who have personal, 
first-hand knowledge of facts pertinent to a potential violation. State
ments can be used to verify data collected during an inspection. They can 
also be used as admissions by the facility as to who owns, operates, or 
controls the facility. The statement of facts is signed and dated by the 
person who can testify to those facts in court, and it may be admissible as 
evidence. 

The principal objective of obtaining a statement is to record in writing, 
clearly and concisely, relevant factual information so that it can be used 
to document an alleged violation. 

Photographs 

The documentary value of photographs ranks high as admissible evidence. 
Clear photos of relevant subjects, taken in proper light and at proper lens 
settings, provide an objective record of conditions at the time of 
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inspection. If possible, photographs should be taken in such a way as to 
keep "sensitive" buildings or operations out of the background. Note that 
photographs may always be taken from areas of public access (.!!.£., across a 
stream, from a parking lot, etc.). The photographs should be identified by 
location, purpose, date, time, inspector's initials, and related sample 
number. A log of all photographs taken should be maintained in the 
inspector's field notebook, and the entries should be made at the time the 
photograph is taken. 

When a situation arises that dictates the use of photographs, the inspector 
should obtain the permittee's approval to take photographs. The inspect~r 
must be tactful in handling any concerns or objections a permittee may have 
about the use of a camera. In some cases, the inspector may explain to the 
permittee's representative that waste streams, receiving waters, and 
wastewater treatment facilities are public information, not trade secrets. 
In the event the permittee's representative still refuses to allow photo
graphs and the inspector believes the photographs will have a substantial 
impact on future enforcement proceedings, regional enforcement attorneys 
should be consulted for further instructions. At all times, the inspector 
is to avoid confrontations that might jeopardize the completion of the in
spection. 

Drawings and Maps 

Schematic drawings, maps, charts, and other graphic records can be useful 
in supporting violation documentation. They can provide graphic clarif ica
tion of site location, relative height and size of objects, and other 
information. Drawings and maps should be simple and free of extraneous 
details. Basic measurements and compass points should be included to 
provide a scale for interpretation. Drawings and maps should be identified 
by source and be dated. 

Printed Matter 

Brochures, literature, labels, and other printed matter may provide impor
tant information regarding a facility's conditions and operations. These 
materials may be collected as documentation if, in the inspector's judg
ment, they are relevant. All printed matter should be identified with 
date, inspector's initials, and origin. 

Mechanical Recordings 

Records produced electronically or by mechanical apparatus can be entered 
as evidence. Charts, graphs, and other "hard copy" may also serve as 
evidence. Data collected should be identified by date of collection, 
inspector's initials, and related sample number. 
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Copies of Records 

Records and files may be stored in a variety of information retrieval 
systems, including written or printed materials, computer or electronic 
systems, or visual systems such as microfilm and microfiche. 

When copies of records are necessary for an inspection report, storage and 
retrieval methods must be taken into consideration: 

• Written or printed records can generally be photocopied on-site. 
Portable photocopy machines may be available to inspectors through 
the Regional Office. When necessary, however, inspectors are 
authorized to pay a facility a "reasonable" price for the use of 
facility copying equipment. 

- At a minimum, all copies made for or by the inspector should be 
initialed and dated for identification purposes. (See identifi
cation details below.) 

- When photocopying is impossible or impracticable, close-up 
photographs may be taken to provide suitable copies. 

• Computer or electronic records may require the generation of 
"hard" copies for inspection purposes. Arrangements should be 
made during the opening conference, if possible, for these copies. 

- Photographs of computer screens may possibly provide adequate 
copies of records if other means are impossible. 

• Visual systems (microfilm, microfiche) usually have photocopying 
capacity built into the viewing machine, which can be used to 
generate copies. 

- Photographs of the viewing screen may provide adequate copies if 
"hard" copies cannot be generated. 

Identification Procedures 

Innnediate and adequate identification of records reviewed is essential to 
ensure the ability to identify records throughout the Agency custody 
process and to ensure their admissibility in court. When inspectors are 
called to testify in court, they must be able to positively identify each 
particular document and state its source and the reason for its collection. 

Initial, date, number, and write in the facility's name on each record, and 
log these items in the field notebook. 

• Initialing/Dating. Each inspector should develop a unique system 
for initialing (or coding) and dating records and copies of 
records so that he or she can easily verify their validity. This 
can be done by initialing each document in a similar position, or 
by another method, at the time of collection. Both the original 
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and copy should be initialed. All record identification notations 
should be made on the back of the document. 

• Numbering. Each document or set of documents substantiating a 
suspected violation or violations should be assigned an identifying 
number unique to that document. The number should be recorded on 
each document and in the field notebook. 

• Logging. Documents obtained during the inspection should be 
entered in the field notebook by a logging or coding system. The 
system should include the identifying number, date, and other 
relevant information: 

- The reason for copying the material (i.e., the nature of the 
suspected violation or discrepancy).~-

- The source of the record (i.e., type of file, individual who 
supplied record). 

- The manner of collection (i.e., photocopy, other arrangements). 

Further Processing of the Compliance File--Enforcement Case Review 

Once the compliance file has been initially reviewed, further case 
development may be necessary. If so, regional enforcement personnel should 
send the file to OECM and the program office. Otherwise, the Region may 
use the evidence collected to take enforcement action or to prepare a 
litigation report. (The contents of a litigation report are discussed in 
Chapter Eight.) 

Headquarters case development may include: 

• Review of compliance with recordkeeping and reporting requirements; 

• Scientific review to determine the significance of any discrepancy 
in chemical composition, toxicity, or risk assessment; 

• Review of relationship of the suspected CWA violation to other 
federal environmental laws; 

• Review of new program elements for which policy interpretations 
must be established; and 

• Review of program information that is normally kept on file at 
Headquarters. 
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5 Exhibits 

This section contains the following exhibits: 

Exhibit 4-1: Custody Seal 
Exhibit 4-2: Chain of Custody Record 
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Chapter Four Exhibit 4-2 

Chain of Custody Record 

CH'AIN OF CUSTODY RECORD 
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Chapter Five 

1 Introduction 

EPA enforcement staff may consider a broad range of enforcement responses 
once they have collected all of the noncompliance data from various reports 
and inspections (see Chapter Three). This chapter addresses informal 
Agency responses to noncompliance (i.e., all enforcement activities other 
than administrative and judicial actions). The manual discusses formal 
enforcement actions in Chapter Six, "Administrative Enforcement," Chapter 
Eight, "Judicial Enforcement: Civil Actions," Chapter Nine, "Criminal 
Enforcement of the Clean Water Act," and Chapter Ten, "Enforcement of Con
sent Decrees." 

EPA must ensure that there is timely and appropriate enforcement of viola
tions. See "Implementing the State/Federal Partnership in Enforcement: 
State/Federal Enforcement Agreements." As discussed in the "National 
Guidance for Oversight of NPDES Programs, FY 85," July 6, 1984, an appro
priate response is one that results in the violator's returning to compli
ance as expeditiously as possible. Under this guidance, "the administering 
agency should strive to take appropriate formal enforcement responses 
against 100 percent of its significant noncompliers before they appear on 
two consecutive quarterly noncompliance reports (QNCR) for the same viola
tion (generally within 60 days of the first QNCR) if the permittee has not 
returned to compliance. All other instances of noncompliance should be 
addressed consistent with the procedures and time frames in administering 
the agency's Enforcement Management System (EMS)." 

The EMS, issued on March 7, 1977 and discussed below, contains guidance on 
the appropriate use of enforcement responses. The Office of Water is 
currently revising the EMS. 

Informal enforcement responses are generally less resource-intensive than 
formal responses and are often used as a fact-finding effort on the extent 
of noncompliance. Where these responses will not achieve immediate 
compliance, formal enforcement actions should be considered. Informal 
enforcement actions include the following: 

• Telephone calls; 

• Warning letters; 

• Meetings; 
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• Informal requests for inf orm.ation; 

• Inspections; and 

• Deficiency notices. 

In carrying out their enforcement responsibilities, EPA regional enforce
ment personnel must coordinate closely with the states consistent with the 
State/EPA Enforcement Agreement. For example, where EPA discovers non
compliance through the receipt of monitoring reports, it should notify the 
state and determine the adequacy of any actual or planned state response •. 
The State/EPA Enforcement Agreements are the basis for EPA coordination 
with the state. In addition, the "National Guidance for Oversight of NPDES 
Programs" sets criteria for NPDES program enforcement. 
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2 Level of Action Policy 

Enforcement Response Guide 

Exhibit 5-1 lists the recommended enforcement responses outlined in the EMS 
and serves as a guide for NPDES enforcement personnel. The recommended 
responses serve three purposes: 

• Provide appropriate responses (for both the severity of action and 
the use of Agency resources) for different levels and types of 
NPDES permit and reporting violations; 

• Ensure a relatively consistent enforcement response for comparable 
violations nationwide; and 

• Provide a quick reference for enforcement personnel. 

EPA and state enforcement personnel should not apply the EMS guidelines 
rigidly in any particular case, because the guidelines will not always 
prescribe the most appropriate means for achieving compliance. EPA should 
determine its response by considering several factors: 

• Severity of the violation and its impact on the environment; 

• Compliance history of the discharger; 

• Potential impact of an enforcement action on other dischargers; 

• Availability of Agency and judicial resources; and 

• Considerations of fairness and equity. 

When using the EMS, enforcement personnel should generally apply the 
following rules: 

• Judicial actions will be preceded by administrative orders; 

• Violations of administrative orders will result in judicial action; 

• When corrective actions are not taken by the violator, a minor 
violation may result in judicial action; 
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• Industrial facility production is generally assumed to be 
controllable; and 

• "Warning" letters are useful to discourage violations by warning 
permittees of future enforcement if noncompliance continues. 

As provided in the "National Guidance for Oversight of NPDES Programs," 
enforcement response procedures must also include time frames for 
escalating enforcement responses where the noncompliance has not been 
resolved. 

Informal.Responses 

EPA and the states may use any combination of the following types of 
informal responses, or other responses, as deemed appropriate. Note that 
all enforcement contacts with a discharger (including summaries of 
telephone calls and meetings) should be described and placed in the permit 
or the compliance file. Under the National Oversight Guidance, EPA must 
prepare and maintain accurate and complete documentation that can be used 
in future formal enforcement actions. 

Telephone Calls to the Violator 

Telephone contact with the permittee is a cost-effective means of obtaining 
information and resolving isolated or infrequent violations. EPA's prompt 
response to such violations helps to deter future violations by showing the 
permittee that EPA is serious about enforcing NPDES program requirements. 
Depending on the type of noncompliance, EPA may want to talk with a partic
ular person. For example, if a DMR has not been received, EPA may want to 
call the plant lab supervisor rather than the plant manager. 

When contacting a permittee by telephone, EPA enforcement personnel should 
keep the following points in mind: 

• Be courteous; 

• Identify the specific violations that have prompted the call; 

• Seek resolution of the violation; and 

• Make no commitment of nonenforcement for past violations. 

The EPA employee should note the date and time, the person contacted, and 
the substance of the conversation (see Exhibit S-2, Record of Cormnunica
tion). The employee places these notes in the permittee's compliance 
file, which may serve as the basis for an escalated enforcement response. 
The employee should also document his or her ability to contact a permitee 
by telephone or the permittee's failure to return phone calls. 
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Preliminary Warning Letter 

The warning letter indicates EPA's seriousness about enforcing NPDES 
program violations and deters future violations. A warning letter is not a 
formal Section 308 information request or a Notice of Violation (discussed 
in Chapter Six). The warning letter should be courteous in tone and cover 
the following points: 

• Identify the specific violation(s); 

• Seek resolution of the violation, if it is continuing; 

• Warn of future enforcement actions that will result from continued 
violative conduct; and 

• Make no commitment of nonenforcement for past violations. 

The letter may informally solicit information from the permittee about the 
magnitude, extent, and environmental effect of the violation, as well as 
information regarding any action taken by the permittee to mitigate the 
violation. (Exhibits 5-3 through 5-6 contain several model warning letters 
to dischargers, covering alleged reporting and effluent limitation viola
tions.) In addition, EPA muse ensure that the affected state is aware of 
the noncompliance by forwarding to the state copies of warning letters sent 
to violators in the state consistent with the terms of the State/EPA Agree
ments. 

Requests for Information 

If the Agency can obtain information voluntarily from a permittee, it may 
include an informal request for information as part of a warning letter. 
Although Section 308 of the Clean Water Act need not be cited, the follow
ing information should be requested: 

• Information on the nature and extent of the violation; 

• Environmental effects; 

• Action taken to mitigate the discharge and co meet the construction 
schedule; 

• The monitoring schedule of the facility; and 

• Any other information that may be pertinent to achieving 
compliance. 

EPA does not have to establish a violation prior to making an information 
request; however, the request may help in determining Agency action once a 
violation is confirmed. EPA also has the option of sending a formal 
Section 308 letter to the permittee, which notes that a failure to respond 
may result in a civil enforcement action. (Chapter Six discusses formal 
Section 308 letters used to supplement administrative enforcement actions.) 
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Meetings 

The permittee and EPA may clarify the permittee's legal responsibilities 
and agree on corrective action through an informal meeting. In setting up 
the meeting, EPA must clarify that it will be informal and may not preclude 
form.al enforcement proceedings. 

Technical staff members of both EPA and the permittee typically attend 
these meetings. However, the EPA personnel must determine prior to the 
meeting whether the permittee is planning to include legal counsel. If so, 
the Regional Counsel's Office should provide an attorney to represent the. 
Agency at the meeting. A Regional Counsel's Office representative should 
also attend all meetings that may affect future or ongoing enforcement 
cases. EPA personnel should summarize all discussions and any decisions 
made. These summaries will be made a part of the file. 

Compliance Inspections 

As discussed in Chapter Three, inspections are an integral part of the 
Agency's NPDES compliance/enforcement program. EPA conducts NPDES 
inspections with the understanding that the information obtained may be 
used as evidence in enforcement actions. In addition to conducting routine 
inspections to verify compliance with NPDES permit conditions and effluent 
limitations and to verify the reliability of self-monitoring data, EPA may 
conduct follow-up inspections to provide support for enforcement actions. 
The deficiency notice addresses those permit violations associated with 
self-monitoring and recordkeeping activities. An inspector may issue a 
deficiency notice to a permittee immediately following the compliance 
inspection for self-monitoring deficiencies. Deficiency notices are 
discussed in greater detail in Chapter Three. 
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3 Exhibits 

This section contains the following exhibits: 

Exhibit 5-1: 
Exhibit 5-2: 
Exhibit 5-3: 
Exhibit 5-4: 
Exhibit 5-5: 
Exhibit 5-6: 

Enforcement Response Table 
Model Record of Communication 
Model General Informal Warning Letter 
Model Overdue Discharge Monitoring Report (DMR) Letter 
Model Deficiencies in Completing the DMR Letter 
Model Violation of Effluent Limitations and Failure 
To File Reports Letter 
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Enforcement Response Table 

Noncompliance 

Exceeding Final Limits 

Exceeding Final Limits 

Exceeding Final Limits 

Exceeding Final Limits 

EFFLUENT LIMITS 

Circumstances 

Infrequent or isolated 
minor violation 

Infrequent or isolated 
major violations of 
single effluent limit 

.Frequent violations of 
effluent limits (i.e., 
those which occur more 
often than once in any 
four consecutive 
quarters) 

Within Technical 
Review Criteria and 
time frame for its use 

Exceeding Final Limits Varied frequency or 
continuation 

Exceeding Interim Limits Results in known 
(for discharge under environmental damage 
permittee's control) 

Exceeding Interim Limits Without known damage 
(for discharge under 
permittee's control) 

Exceeding Interim Limits No harmful effects 
(uncontrolled) known 

Exceeding Interim Limits With substantial 
(uncontrolled) environmental damage 
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Response 

Warning letter 

Warning letter, 
administrative 
order, or judicial 
action 

Administrative 
order or judicial 
action 

Warning letter or 
request explanation 

Warning letter or 
administrative order 

Administrative order 
or judicial action 

Warning letter, 
administrative order 
or judicial action 

"No action" letter 

Administrative order 
or judicial action 
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Permit 
Compliance 

Failure to report to 
EPA (routine reports, 
discharge monitoring 
reports) 

Failure to report to 
EPA (one-time reports) 

Failure to notify EPA 
(noncompliance with 
schedule requirement) 

Failure to report or 
notify EPA 

Failure to notify EPA 
of effluent limit 
violation 

Failure to notify EPA 
of effluent limit 
violation 

Failure to notify EPA 
of effluent limit 
violation 

Minor reporting 
deficiencies 

Minor reporting 
deficiencies 

REPORTING 

Circumstances 

Isolated or infrequent 

Isolated or infrequent 

Isolated or infrequent 

Permittee does not re
spond to letters, or 
does not follow through 
on verbal or written 
agreements, or commits 
frequent violations 

Known environmental 
damage results 

Isolated or infrequent; 
no known effects 

Continuing 

Isolated or infrequent 

Continuing 

Exhibit 5-1 

Response 

Phone call* or 
warning letter 
that requires 
reports to be sub
mi t ted immediately 

Warning letter 
that requires 
reports to be sub
mi t ted immediately 

Phone call* or 
warning letter 
that requires re
ports to be submit
ted immediately 

Administrative order 
or judicial action 
if nonresponse 
continues 

Administrative order 
or judicial action 

Warning letter 

Second warning 
letter or admini
strative order 

Warning letter that 
requires corrections 
to be made on next 
submittal 

Administrative 
order, if continued 

* Phone calls should be followed up with warning letters if reports are 
not received within agreed-upon time frame. 
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Major or gross 
reporting 
deficiencies 

Major or gross 
reporting 
deficiencies 

Isolated or infrequent 

Continuing 

Exhibit 5-1 

Warning letter that 
requires correc
tions to be made on 
next submittal 

Administrative order 

COMPLIANCE SCHEDULES (Construction Phases or Planning) 

Missed interim date 

Missed interim date 

Missed interim date 

Missed final date 

Missed final date 

Will not cause late 
final date or other 
interim dates 

Will result in other 
missed interim dates 
and/or late final date 

Will result in other 
missed dates (no 
good or valid cause) 

Compliance likely 
within 90 days 

Violation for good 
or valid cause 
(strike, act of God, 
etc.) 

Missed final date Compliance is 90 days 
or more outstanding; 
failure or refusal to ' 
comply without good 
or valid cause 
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Send warning letter 

Send "no action" 
letter, warning 
letter, or adminis
trative order 

Send warning letter 
(first time only), 
administrative 
order, or judicial 
action 

Send warning 
letter; follow up 
to verify status 

Contact permittee, 
require documenta
tion of good or 
valid cause; issue 
administrative 
order if beginning 
construction date 
was missed or other 
delays in construc
tion occurred with
out good or valid 
cause 

Issue administrative 
order or take judi
cial action 
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Major or gross 
deficiencies 

Failure to install 
monitoring equipment 

Reporting false 
information 

CWA Compliance/Enforcement 

Continuing 

Continuing 

S-12 

Exhibit 5-1 

Issue administra
tive order or take 
judicial action 

Issue administra
tive order to 
require monitoring 
(using outside 
contracts, if 
necessary) and 
install equipment 

Take judicial 
action 
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TO 

Record of Communication 

RECORD OF 
COMMUNICATION 

£lPHONE CALL OD•SCVSSIOh 0 FIELO TRIP 

OOTHl!R (Sl'ECIPYI 

(Rtcord of item cfteclled 1boW1) 

FROM DATE 

Exhibit 5-2 

0CONFl!RENCE 

NPOES File No. ---
October 26, 1985 
TIME 

2:15 P.M. 
SUBJECT 

Permitte ABC ~ Receipt of DMRs 

IUllllA"Y 01' COlllllUHICATION 

On October 26, 1982, I called (name) of Permittee ABC, and 
requested information on the lack of self monitoring reports. 

I obtained ao response. The switchboard operator, after requesting 
name and company, stated Mr. Doe was "out" as was his plant operator. I 
requested to call back. This is the third such unsuccessful 
attempt to reach'a company representative s1nce (date) 

CONCl..UllOMS. ACTION TAtCltllll OR RCQUUll80 

Send letter for information request, requiring self monitoring reports 
for past 2 months. 

INPORMATION C0'11!S 

TO• file, 

IPA,_ U004C7·12l ••~'-•C111 ••• '40 •o•M 11110-1. AMIC"" • "" ,,. u1ro UNTn .. 11...P•L'f' '"' ruuusr""' 
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Model General Informal Warning Letter 

RE: NPDES Permit # 
--~~~--

Addressee: 

This letter is to notify you that there has been a violation of 
permit requirements; specifically , of 
permit #00000000001. A response on behalf of the owner/operator of XYZ 
facility is requested. 

According to the terms of the above-cited permit, the XYZ facility is 
required to meet: 

1. Effluent limits #1 through #6. 

2. Monitoring requirements for sections 1 to S of the permit. 

3. Compliance schedule, dated December 6, 1979, on construction of 
treatment facilities. 

My review of the available material indicates these requirements have 
not been met with regard to: 

1. Effluent limits #2 and #4 for May, June, and July 1982. 

2. Monitoring requirements B2 for May and June 1982. 

3. Compliance schedule, page 4, June 1982, milestone. 

This notice is intended to ensure that you are provided adequate 
notice of violations and requirements of the permit. We request that 
you take immediate steps to correct the above violations and return 
compliance by (date) 

[Informal meeting] If an informational meeting would be of value in 
understanding legal requirements under the Clean Water Act and the 
subject permit, please notify the Water Compliance Section at <~_) 

A meeting will be scheduled as soon as possible. 

[Information request] Based on our review of your permit and informa
tion available, we request that you respond to EPA, Region IX on the 
following questions: 

1. Have steps been taken to require plans and specifications for 
installation of equipment A and B? 

2. Has the facility installed self-monitoring equipment C for the 
plant? 

Sincerely, 

Branch Chief (Water Management Division) 

cc: State Agency 
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Model Overdue Discharge Monitoring Report (DMR.) Letter 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Subject: Delinquent Discharge Monitoring Report (DMR) 
NPDES Permit No.: 

Your facility has been issued a National or State Pollutant Discharge 
Elimination System (N/SPDES) permit, which authorizes you to discharge 
wastewater to the surface waters of the United States and requires you 
to perform certain discharge monitoring tests and report the results to 
this office. We have not received your last required report covering 
the three-month period ending and due during the 
following month. 

You may have overlooked our previous notification(s) concerning this 
matter. Whatever the reason, we are concerned about the continuing 
nature of your failure to comply. Consequently, you are required to 
submit both the overdue report and an explanation for your 
noncompliance within 14 days of receipt of this letter. Your 
explanation must include a plan to ensure that all future DMRs are 
submitted in a timely manner. 

We know that you understand the importance of complying with the terms 
of your permit; nevertheless, we must emphasize that failure to comply 
with the DMR requirement can result in referral of this matter to our 
Regional Counsel for further action. 

If you have any questions regarding these requirements, please write to 
Chief Permits Administration Branch at the above address or call 

at 
~~~~~~~- -~~~~~~~--

Thank you for your cooperation in this matter. 

Sincerely, 

Chief 
Water Permits and Compliance Branch 
Water Management Division 

cc: State Agency 
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Model Deficiencies in Completing the DMR. Letter 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Subject: Deficient Discharge Monitoring Report 
Permit No. PR 

--------------~ 

Dear ----------------------
Your facility has been issued a National or State Pollutant Discharge 
Elimination System (N/SPDES) permit, which authorizes you to discharge 
wastewater to the surface waters of the United States and requires you 
to meet certain conditions. Accordingly, you have submitted the 
required Discharge Monitoring Report (DMR) pursuant to 40 C.F.R. 
§122.41 for the monitoring period ending -----------------------
Our review of your DMR has uncovered certain deficiencies (see attach
ment). Please send a revised DMR that corrects these deficiencies. 
The correct monitoring requirements must be complied with when 
completing your next DMR. If you have any questions concerning this 
letter, or if you cannot comply with any of your self-monitoring 
requirements, please contact the Permits Administration Branch, at the 
above address or call --------------------
Thank you for your cooperation in this matter. 

Sincerely yours, 

Chief 
Water Permits and Compliance Branch 
Water Management Division 

cc: State Agency 
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Hodel Violation of Effluent Limitations and Failure 
To File Reports Letter 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Subject: Apparent Violation of Effluent Limitations 
NPDES Permit No. 

Exhibit 5-6 

Your facility has been issued a National or State Pollutant Discharge 
Elimination System (N/SPDES) permit, which authorizes you to discharge 
wastewater to the surface waters of the United States and requires you 
to meet certain conditions. Accordingly, you have submitted the 
required Discharge Monitoring Report (DMR) under 40 C.F.R. §122.41 for 
the reporting period ending Our review of the 
report reveals that the discharge may not comply with certain effluent 
limitations specified in your permit (see attachment). 

According to the conditions of your permit you are also required to 
provide this office and the appropriate state Agency with information 
concerning any apparent noncompliance that occurs under 40 C.F.R. 
§122.41. Each notification must include the following: 

a. A description of the noncompliance and its cause; 
b. The duration, and exact dates and times; 
c. The impact upon the receiving waters; 
d. The steps taken or planned to be taken to reduce or eliminate the 

noncompliance; 
e. The steps already taken, planned, or currently being taken to 

prevent recurrence of the condition and to ensure future compliance 
with permit limitations. 

We have not received this notification from you. The noncompliance 
notification must be sent to the Chief of the Permits Administration 
Branch within 14 days of the date of this letter. We know you under
stand the importance of complying with the terms of your permit; 
nevertheless, we must emphasize that failure to comply with effluent 
limitations and noncompliance reporting can result in referral of this 
matter to our Regional Counsel for further action. 
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Chapter Five Exhibit 5-6 

If you have any questions regarding this request, please write to the 
Permits Administration Branch, at the above address or call 
at --------
Sincerely yours, 

Chief 
Water Permits and Compliance Branch 
Water Management Division 

cc: State Agency 

CVA Compliance/Enforcement 

------
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Chapter Six 

1 Introduction 

This chapter outlines the types of administrative enforcement actions that 
are available once the Agency has determined that an administrative 
enforcenent response is the appropriate action for a detected violation. 
This chapter discusses the following administrative actions: 

• Request for Information [Section 308(a)] 

• Notice of Violation (Section 309(a)(l)] 

• Administrative Order [Section 309(a)(3)] 

• Contractor Listing [Section 50A] 

• Permit Actions (Section 402] 

Section 309 of the CWA provides EPA with administrative enforcement 
mechanisms. An administrative order is frequently the most expeditious 
approach to compliance; however, it cannot be used to resolve every type of 
violation. Where further information regarding the cause of a violation or 
where a corrective measure is needed to reach compliance, it may be more 
appropriate to first use a Section 308 letter. Generally, the Agency pre
fers the administrative order as the initial formal approach for resolving 
a compliance problem, thus avoiding the resource commitments of 
litigation. 

CWA Compliance/F.nforceaent 6-1 Guidance Kanual 1985 



Chapter Six Introduction 

t:WA Collll>liance/Enforcenent 6-2 Guidance Manual 1985 



Chapter Six 

2 Administrative Enforcement 

Section 308 Letters 

Purpose and Authority 

Section 308 of the CWA authorizes the Administrator to require the owner or 
operator of any point source or indirect discharger to provide whatever 
information the Administrator may reasonably require, including reports, 
sampling, and monitoring. A Section 30R letter is an Agency request for 
information and can constitute the first step in enforcement against a 
violating facility. Note, however, that a Section 30~ letter, itself, can 
only request information or testing; it cannot be used to require compli
ance with other CWA sections or with permit requirements. Thus, the 
Section 308 letter serves to complement formal administrative enforcement. 

A Section 30R request either may be sent by itself or may accompany an 
administrative order. for example, where EPA has identified violations at 
a publicly owned treatment works (POTW), it may require submission of a 
composite correction plan. For violating industrial facilities, a Section 
308 request can accompany a notice of violation or an administrative order. 

EPA's broad information-gathering authority withstood several constitu
tional challenges in United States v. Tivian [589 F. 2d 49 (1st Cir. 1978) 
cert. denied 442 U.S. 942 (1979)]. In that case, the court held that: 

• Authorizing EPA to require the owner or operator of any emission or 
point source to provide EPA with such information as the Agency may 
reasonably require to carry out its responsibilities under the Act 
does not violate the Fourth Amendment; 

• Requiring a corporation to supply data does not constitute invol
untary servitude, which is prohibited by the Thirteenth Amendment; 
and 

• Taking records was not without procedural due process that is 
required by the Fifth Amendment. 
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Failure to respond to a Section 308 information request is grounds for 
issuance of an administrative order or a civil judicial action under 
Section 309. 

A Section 308 letter is not a prerequisite to issuance of an administrative 
order or a civil judicial or criminal action. However, in many instances 
where violations are suspected but further data is needed, EPA may request 
detailed information on the facility and its effluent prior to issuing an 
administrative order. For example, EPA may require a permittee to submit 
data to verify effluent violations. 

It may also be appropriate to use a Section 30R letter rather than an 
administrative order, where EPA wants to correct noncompliance problems but 
needs further information from the facility to determine what constitutes 
an expeditious schedule for compliance. This is often the case when a 
Section 308 letter is sent to a municipality. 

Contents of a Section 308 Letter 

A Section 308 letter should contain the following elements: 

• Name of discharging facility and permit number, if any; 

• Citation to the Agency's legal authority (Section 308); 

• Specific description of the information that EPA is requiring the 
recipient to submit; 

• Notification that failure to respond may result in a Section 309 
civil action; 

• Deadline for compliance with information request; 

• Notification of certification requirement pursuant to 40 C.F.R. 
~122.22(d) or 2A u.s.c. §1746; 

• Notification that the information requested is exempt from the 
requirements of the Paperwork ~eduction Act of 1980; and 

• Agency contact to receive requested information and to answer 
questions. 

A Section 308 letter that is issued to a municipality for the purpose of 
implementing the National Municipal Policy should also contain the 
following elements: 

• Reference that the letter is the Agency's first step in bringing 
the discharger into compliance; 

• Citation to the applicable substantive law and statutory deadline 
for meeting that law; 
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• Specific findings of violations and documents where such informa
tion is contained; and 

• Request for information from the facility to assist EPA in setting 
up a compliance schedule, including a specific date certain for 
achieving final compliance {optional). (This may include a list of 
questions on the treatment capabilities of the facility or on a 
more formal plan, such as a municipal compliance plan.) 

The Regional Administrator or the director of the Regional Water Management 
Division, depending upon Regional Office practice, issues Section 308 
letters after consultation with the Office of Regional Counsel. The letter 
is sent by certified mail, return receipt requested, or by personal service 
(although the latter method is not the Agency's usual practice). Usually, 
a Section 308 letter is issued to a corporation, so it is important that 
the letter is addressed to the appropriate company official. That official 
is typically the president of the company, although sometimes the appro
priate official may be a plant manager or an attorney. 

Exhibits 6-1 and 6-2 contain model Section 308 letters that are addressed 
to municipalities to implement the National Municipal Policy. Exhibit 6-1 
contains a model Section 308 letter requesting preparation of a municipal 
compliance plan, and Exhibit 6-2 contains a model Section 308 letter 
requesting preparation of a ~omposite correction plan. These two exhibits 
are contained in the August 20, 1984, EPA memorandum entitled "Example Non
Judicial Enforcement Documents for Obtaining Compliance with the National 
Municipal Policy." Exhibit 6-3 contains a sample ~ectlon 308 letter 
requesting information from an industrial discharger. 

Notices of Violation 

Purpose and Authority 

A notice of violation (NOV) is a letter issued by EPA pursuant to Section 
309(a) of the Act that notifies the state that a violation of the CWA has 
been detected. The violating facility also receives a copy of the NOV. 
Section 309(a)(l) states that, if EPA finds a violation of a permit issued 
by an approved state program, the Agency shall either bring a civil action, 
issue an administrative order, or issue an NOV.-

Although an NOV is not a prerequisite to federal enforcement [see U.S. v. 
City of Colorado Springs, 455 F. Supp. 1365 (D. Colo. 1978)), an NOV can be 
a useful enforcement tool. 

Notice to the state of the issuance of an NOV provides the state with an 
opportunity to take enforcement actton. EPA is not required to give the 
state such notice; however, it typtcally does so as a matter of policy 
pursuant to the "State/EPA Enforcement Policy Framework," issued on July 
26, 1984. Note that NOVs only apply to NPDF.S-approved states ~!though EPA 
may choose to issue NOV-like letters for violations in states that do not 
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have NPDES-approved programs. In some cases, a state/EPA Memorandum of 
Agreement may require state notification prior to issuing an NOV. Such 
notification may prompt the state to commence enforcement action. Accord
ing to the Policy Framework, EPA may take action where the state fails to 
take timely and appropriate enforcement action. 

The NOV also serves several practical purposes in the compliance and 
enforcement program. An NOV may serve to draw the owner's attention to 
violations with which he or she may be unaware and encourage the owner to 
rectify the problem. In other cases, an owner may want to comply with the 
law but does not know what the law requires. An NOV can serve to clarif~ 
the legal obligations imposed by the Act. 

Contents of an NOV 

The CWA does not set forth any specif!~ requirements for the contents of an 
NOV. Exhibit 6-4 contains a model NOV and cover letter. The Agency has 
followed the practice of including the following elements in most NOVs: 

• Specific reference to the legal requirenent that has been violated; 

• Specific reference to the point source or industrial user in viola
tion of the standard; 

• The factual basis for the NOV, including the date, time, and 
evidence of the violation; 

• An explanation of further administrative or judicial action that 
may be taken if the state does not begin enforcement action or the 
source does not comply: 

Example: "Section 309(a) of the Clean Water Act permits EPA to 
issue an administrative order requiring compliance with 
applicable stanrlards. In addition, Section 309 autho
rizes EPA to initiate a civil action in U.S. district 
court for injunctive relief or to recover a $10,000 civil 
penalty per day of violation, or both, if the Administra
tor finds that the violation has continued beyond the 
30th day after this notification. Moreover, Section 
309(c) authorizes the initiation of criminal prosecution 
for willful or negligent violations." 

• An indication that (1) the source may confer with EPA offlcials 
concerning the violations within 30 days of the notification; (2) 
the source is entitled to the presence of an attorney if he or she 
so desires; and (3) a record of any such conference will be made 
(optional); 

• The name, address, and telephone number of the EPA official to be 
contacted concerning the scheduling of a conference; and 

• The signature of the appropriate EPA official. 
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In addition, the NOV may include a requirement under Section 308 for the 
source to report within a specified time on actions it has taken to address 
the noticed violations. 

Issuing the NOV 

Like Section 308 letters, NOVs are issued under the signature of the direc
tor of the regional water management division after consultation with the 
Office of Regional Counsel or by the Regional Administrator, depending upon 
Regional Office practice. The NOV and a form cover letter is addressed to 
the state agency and an appropriate company official and sent by certified 
mail or by personal service. 

Administrative Orders 

Purpose and Authority 

Sections 309(a)(l) and 309(a)(3) of the CWA authorize the Administrator to 
issue administrative compliance orders for violations of the following r.wA 
provisions: 

• Section 301 (effluent limitations and prohibitions against 
discharges not authorized by a permit); 

• Section 302 (water quality-related effluent limitations); 

• Section 306 (new source performance standards); 

• Section 307 (toxic and pretreatment effluent standards); 

• Section 308 (information requests and inspections); 

• Section 318 (aquaculture); and 

• Section 405 (sewage sludge disposal) • 

EPA may issue administrative orders for violations of any conditions or 
limitations that are contained in a permit issued under Section 402 or in a 
state permit issued under Section 404 that implement any of these listed 
sections. An order that is issued for a violation of Section 308 does not 
take effect until the alleged violator is provided an opportunity to confer 
with the Administrator. [See Section 3Qq(a)(4).] Note that Section 309 
does not apply to grant agreenents and schedules in grants. 

The Administrator has delegated issuance of administrative orders to the 
Regional Administrators, who, in most Regions, have in turn delegated 
issuance to the regional water management division directors. 
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On April 18, 1975, EPA issued "Guidelines for the Issuance of Administra
tive Compliance Orders Pursuant to Title III, Sections 309(a)(3) and 
309(a)(4) of the Federal Water Pollution Control Act, as amended [33 
u.s.c. §§1319(a)(3) and 1319(a)(4)]." These guidelines are contained in 
the Water Compliance/Enforcement Policy Compendium. The guidelines were 
based on the 1972 Federal Water Pollution Control Act Amendments. 

On July 30, 1985, EPA issued "Recommended Format for Clean Water Act 
Section 309 Administrative Orders," which replaces the April 18, 1975 
guidelines. The new guidance details specific statutory requirements and 
options and suggestions on format for administrative orders. The new 
guidance discourages use of successive administrative orders for the same 
violation, clarifies legal authority (e.g., Sections 308 and 309) as the 
basis for order requirements, clarifies the scope of order requirements, 
identifies sanctions for order violations and sets out sample provisions. 
The recommended format guidance is contained in Exhibit 6-5. 

Under the 1972 Amendments, administrative orders had to require compliance 
with the terms of the permit or other applicable requirements within 30 
days of issuance. The April 18, 1975 guidance reflected this requirement. 
In the 1977 Amendments to the Act, Congress amended Section 309(a)(5) to 
state that an administrative order that is issued for a violation of an 
interim compliance schedule must specify a time for compliance not to 
exceed 30 days. However, regarding compliance with final deadlines, the 
Administrator may specify a time that he or she determines to be reasonable 
(taking into account the seriousness of the violation) and any good faith 
efforts on the part of the violator to comply with applicable 
requirements. This requirement is reflected in the July 30, 1985 guidance. 

The courts have addressed the issue of the Administrator's duty to issue 
compliance orders. In the only court of appeals decision, Sierra Club v. 
Train [557 F. 2d 485 (5th Cir. 1977)], the court held that the issuance of 
an administrative compliance order under Section 309(a)(3) is discre
tionary. However, in the majority of district court cases, including South 
Carolina Wildlife Federation v. Alexander [457 F. Supp. 118, 134 (D. s.c. 
1978)), the court held that Section 309(a)(3) imposes a nondiscretionary 
duty on the Administrator to issue compliance orders once he or she becomes 
aware of a violation of the Act. Nonetheless, the court did not believe 
that the Administrator must bring enforcement proceedings in the courts by 
either a civil or criminal action. This is consistent with the Clean Air 
Act interpretation of EPA's duty. [See,~·· Council of Commuter 
Organizations v. M.T.A., 683 F. 2d 663, 671-672 (2d Cir. 1982).) 

Issuance of an administrative order is not a prerequisite to instituting a 
civil judicial action. In addition, compliance with an administrative 
order does not preclude civil judicial action that seeks penalties for the 
underlying violation. [See,~·' United States v. Earth Sciences, Inc., 
599 F. 2d 368, 375-76 (10th Cir. 1979).] Nonetheless, mitigation and good 
faith efforts to achieve compliance may be equitable arguments in deter
mining the size of the penalty. 

Finally, an administrative order may not be issued for past violations that 
have been corrected. The violation (or the condition giving rise to viola-
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tions) must, therefore, be current based on information available at the 
time of the order. Some NPDES permit violations occur on an intermittent 
basis (!.:Jt., once every other month). The Region may issue an administra
tive order for a violation of a permit condition that is the cause of 
intermittent permit effluent limitation violations (such as an operation 
and maintenance requirement or failure to adhere to best management 
practices). 

Contents of an Administrative Order 

The administrative order must state, with reasonable specificity, the 
nature of the violation [i.e., the Region must make a factual finding that 
there has been a violation of one of the above-specified sections, typical
ly Section 30l(a)]. To determine the compliance date, the Region must also 
make a finding in the administrative order on what constitutes a reasonable 
time to achieve compliance and tailor the administrative order to the 
Section 309(a)(S) requirements. The order must also include an explicit 
order based on the factual findings of the violation and that imposes 
requirements related as closely as possible to achieving and maintaining 
compliance by a certain date. 

While an administrative order must specify compliance with the relevant 
statutory section, such as Section 301, it may not impose the particular 
treatment technology that a permittee must use to reach compliance. 
Specifying such actions is not consistent with the CWA's intent to allow 
the permittee to achieve statutory compliance deadlines in a manner chosen 
by the permittee. (Similarly, an NPDES permit may not require a specific 
treatment to achieve compliance, but may only include the statutory compli
ance deadlines and appropriate effluent limits. This does not preclude 
imposition of requirements such as best management practices.) 

The administrative order may contain, however, a Section 308 information 
request (which references Section 308 as its authority), as long as it is 
reasonably necessary to determine the status of the violator and to correct 
the violation (e.g., requiring sampling and monitoring at weekly inter
vals). Of course, the Region may still use Section 308 authority to elicit 
information in a nonenforcement context. 

Note that where EPA issues an administrative order for failure to submit 
information pursuant to Section 308, the order may not take effect under 
Section 309(a)(4) until the person to whom it is issued has had an oppor
tunity to confer with the Administrator concerning the alleged violation. 
Thus, in issuing such an order, the Region should include an opportunity 
for the violator to confer with EPA. 

Administrative Orders for Municipalities Violating Secondary Treatment 
Requirements 

The EPA memorandum entitled "Example Non-Judicial Enforcement Oocuments for 
Obtaining Compliance With National Municipal Policy" contains model admini
strative orders for use against discharge violations by publicly owned 
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treatment works (POTW). The models conform to minimum federal requirements 
for obtaining compliance by unfunded municipalities. 

Under EPA policy, noncomplying municipalities that receive a Section 308 
letter or an administrative order are generally grouped into two types-
those requiring a Composite Correction Plan (CCP) and those requiring a 
Municipal Compliance Plan (MCP). A municipality that has a constructed 
POTW that is not in compliance with its NPDES permit effluent limits may be 
required to develop a CCP. A model administrative order requiring a CCP is 
contained in Exhibit 6-6. Note that the 30-day compliance requirement for 
a nondeadline violation is specifically stated in paragraph (a) of the 
order, and the preparation of the CCP where corrective measures are not 
completed in paragraph (l)(b) of the order. An affected municipality that 
needs to construct a wastewater treatment facility in order to achieve 
compliance must develop an MCP. A model administrative order requiring an 
MCP is also contained in Exhibit 6-60 

Administrative Orders for New Sources 

New source dischargers of water pollutants must have in operation and must 
start up all pollution control equipment that is required to meet the 
conditions of its permit before beginning to discharge. Within the short
est feasible time (not to exceed 90 days), the owner or operator must meet 
all permit conditions [40 C.F.R. §122.29(d)(4)]. Although new source dis
chargers may not receive permit compliance schedules, EPA may issue admini
strative orders to new sources containing such schedules. If the new 
source does not meet all permit limitations within 90 days, EPA may bring a 
civil injunctive action to cease the discharge until compliance is 
achieved; such civil action may include a request for civil penalties. 
However, where the new source facility meets its permit conditions as part 
of its start-up requirement, and subsequently violates permit limitations 
or conditions, EPA may issue an administrative order to address these 
violations. 

Administrative Orders for Administratively Extended Permits 

Where the administrative order involves an expired permit, the order must 
explain whether the permit has been administratively extended by operation 
of law. Section 558(c) of the Administrative Procedure Act (APA) extends 
the duration of a permit term by operation of law where the permittee sub
mits a timely application for permit reissuance and the Agency does not act 
on the permit application. The majority of states that are approved to 
administer the NPDES program have similar provisions. 

Administrative Penalties 

The CWA does not currently authorize administrative penalties for viola
tions of the NPDES permit or the Section 404 program. Section 3ll(b) 
authorizes the Coast Guard to assess administrative penalties for oil 
spills and Section 3ll(j)(2) authorizes EPA to assess penalties for failure 
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to develop and implement satisfactory spill prevention, containment, and 
countermeasure plans. The Coast Guard may also assess penalties for 
failure to observe marine sanitation device regulations under Section 
312(j). 

Contractor Listing 

Section 508 of the CWA, Executive Order 11738, and 40 C.F.R. Part 15 autho
rize EPA, after providing certain administrative procedures, to preclude' 
certain facilities from being used in connection with government contracts, 
grants, or loans if the facility is violating CWA standards. Contractor 
listing can be an effective enforcement tool, and EPA policy calls for 
Regional Office enforcement personnel to consider this option to obtain 
compliance. (See "Guidance for Implementing EPA's Contractor Listing 
Authority," July 18, 1984, contained in the General Enforcement Policy 
Compendium, GM-31.) 

The contractor listing regulations at 40 C.F.R. §15.20(a)(l) provide that a 
listing recommendation (generally from the Regional Administrator to the 
Headquarters listing official) may be based on the following: 

• Facilities that have given rise to a conviction under Section 
309(c) of the CWA. 

• Facilities that have given rise to any injunction, order, judgment, 
decree, or other form of civil ruling by a federal, state, or local 
court issued as a result of noncompliance with clean water stan
dards, or facilities that have given rise to a conviction in a 
state or local court for noncompliance with cleJin water standards; 
and 

• Facilities not in compliance with an order under Section 309(a) of 
the Act, or that have given rise to the initiation of court action 
under Section 309(b) of the Act, or have been subjected to equiva
lent state or local proceedings to enforce clean water standards. 

Prior to listing on the second and third bases above, F.PA must determine 
that there is evidence of continuing or recurring noncompliance with clean 
water standards at the facility [Section 15.20(a)(2)]. F.PA has proposed 
revisions to the contractor listing regulation (49 Fed. Reg. 30628, July 
31, 1984), which among other things provide for automatiC""listing of a 
facility for a criminal conviction. 

The recommending party (generally the Regional Office) sends a listing 
recommendation to the Agency listing official. Recommendations to list may 
also come from the Associate Enforcement Counsel for Water Enforcement, a 
governor, or any citizen. The respondent must first receive notice of the 
listing recommendation and an opportunity to request a listing proceeding, 
which is an informal Agency adjudication, before the respondent can be 
listed. 
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EPA should consider listing actions for violating facilities when other 
enforcement actions have not stopped the violator from continuing its 
pattern of chronic noncompliance. EPA may use listing as an enforcement 
response where a facility fails to comply with an administrative or 
judicial order. Note that the district courts have upheld EPA's authority 
to list facilities of noncriminal violators. [~~., .!!.!.l· v. Interlake, 
Inc., 432 F. Supp. 987 (N.D. Ill. 1977).] EPA may also bring a listing 
proceeding based on present "recurring or continuing" violations and a 
prior judicial or administrative judgment even if the prior action did not 
address the present violations. Listing may be appropriate where the value 
of the facility's government contracts, grants, and loans exceeds the cos~ 
of compliance. Of course, a listing action is likely to be more effective 
if the continuing or recurring noncompliance involves unambiguous and 
clearly applicable clean water standards. Facilities may be removed from 
the "List" only after they demonstrate that they have achieved and will 
maintain compliance. 

NPDES Permit Actions 

Notices of Deficiency 

Pursuant to 40 C.F.R. §124.3(c), EPA must issue notices of deficiency to 
owners or operators who have failed to submit complete NPDES applications 
(Exhibit 6-7). (These notices should be distinguished from (1) NOVs or 
administrative orders under Section 309 and (2) the deficiency notices 
discussed in Chapter Three, which are used as a follow-up to compliance 
inspections.) A notice of deficiency should be issued when: 

• An owner or operator has not submitted an NPDES application by the 
due date specified for the application; or 

• An owner or operator has submitted a timely but incomplete NPDES 
application. 

The notice of deficiency should do the following: 

• Detail deficiencies in the NPDES application; and 

• Require submission of a complete NPDES application by a specific 
date, generally within 30 days from the date of issuance of the 
notice of deficiency. 

In addition, the notice of deficiency should be accompanied by a warning 
letter advising the recipient that failure to submit a complete application 
by a particular date will result in the initiation of further enforcement 
action. In that event, the permit application may be denied under Section 
124.3(d) and appropriate enforcement action may be taken under Section 309 
of CWA. (If the recipient does not file a timely renewal application, the 
existing permit cannot be administratively extended, and the recipient 
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could also be faced with an enforcement action for discharging without a 
permit.) 

Notices of Intent To Deny a Permit 

Once a permit application is complete, the director must decide either to 
prepare a draft permit or to deny the permit application. EPA may issue a 
notice of intent to deny a permit application under 40 C.F.R. §124.6(b). 

Modifications, Revocations and Reissuances, or Terminations of Permits 

Under 40 C.F.R. §124.5, an NPDES permit may be modified, revoked and re
issued, or terminated either at the request of any interested person 
(including the permittee) or upon EPA's own initiative. This authority 
provides the Agency with additional administrative tools to respond to 
cases of noncompliance. Permits may be modified or revoked and reissued 
only for the reasons specified in 40 C.F.R. §122.62. Section 309 adminis
trative orders may not be used to modify permits. Permits may be termi
nated only for the reasons specified in 40 C.F.R. §122.64. 

Note that compliance with a new permit does not preclude a civil judicial 
action or penalties for violations of a previous permit. [See Illinois v. 
Outboard Marine Corp., Inc., 680 F. 2d 473, 480 (7th Cir. 198'2).] However, 
a request for equitable relief to enjoin future violations of an expired 
permit may be moot. See Sierra Club v. Aluminium Co. of America, 585 F. 
Supp. 842, 854 (N.D. N.Y. 1984). 
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3 Exhibits 

This section contains the following exhibits: 

Exhibit 6-1: 

Exhibit 6-2: 

Exhibit 6-3: 
Exhibit 6-4: 
Exhibit 6-5: 

Exhibit 6-6: 
Exhibit 6-7: 

Model Section 308 Letter--
Request for Municipal Compliance Order 
Model Section 308 Letter--
Request for Composite Correction Plan 
Sample Section 308 Letter--Industrial Discharger 
Model Notice of Violation 
Recommended Format for Clean Water Act 
Section 309 Administrative Orders 
Model Municipal Administrative Orders 
Model Notice of Deficiency 
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Model Section 308 Letter--Request for Municipal Compliance Plan 

Honorable 
Title 
Address 

RE: Request for Information 
EPA ID No. -------

Certified: RRR, Restricted Delivery 

I am writing this letter requesting information from you in your 
official capacity as a municipal official. This letter is written 
under the authority of Section 308 of the Clean Water Act (the Act) 
and is the initial step in enforcement activities necessary to bring 
( a ] into compliance with the Act as quickly as possible. A 
response to this letter on behalf of [ a ] is required. 

Owners of publicly owned treatment works were required, under 
Section 30l{b) of the Act, to construct treatment works and to meet 
effluent limitations representing secondary treatment [and water qual
ity requirements]b by the July 1, 1977 statutory deadline [unless time 
for compliance is extended by the issuance of and compliance with a 
permit authorized under Section 301(1) of the Act. The maximum exten
sion allowed under Section 30l(i) is until July 1, 1988)C. 

My review of available materials indicates that [ a ] has 
been issued National Pollutant Discharge Elimination System (NPDES) 
Permit No. , expiring on (date) , for a [ d ] 
wastewater treatment works at (location) The currently appli-
cable effluent limitations in that permit reflect secondary treat
ment [and water quality]b requirements. [You have not been issued a 
permit extending the time for compliance under Section 301(1).]e 
Based on my review of discharge monitoring reports, Regional Construc
tion Grants records and other records, I have determined that [ a ] 
is failing to meet effluent limitations contained in the permit and 
that one of the reasons for that failure is the absence of necessary 
treatment works. [Cite specific findings and documents to substan 
tiate your claim.] The municipality is, therefore, in violation of 
the deadline for treatment under Section 30l(b) of the Act and in 
violation of the effluent limitations of its NPDES permit. 

A schedule of compliance for necessary construction (including, if 
appropriate, associated upgrading and expansion) and for compliance 
with effluent limitations must be established. [In addition, appro
priate interim effluent limitations must be set for the period prior 
to attainment of final effluent limitations.]f In order to assist 
this Agency in setting that schedule, the municipality is required to 

------------ ------------------------------------
Note: Items in bold type indicate optional material. The letters 

in bold type refer to notes that are listed on the last page of this 
exhibit. 
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prepare a Municipal Compliance Plan (MCP) as described in Enclosure 1, 
and answer the other questions in Enclosure 1, including appendices. 
These questions are to be answered based on the assumption that EPA 
Construction Grants will not be available to fund any portion of the 
design or construction of the required wastewater treatment facility. 
After considering the information you submit, I will issue an Adminis
trative Order (or request the commencement of a court action) requir
ing [ a ] to take appropriate and timely action. 

The failure to respond to this request may result in the taking 
of legal action under Section 309 of the Act. The municipality 
remains responsible for compliance with the statutory requirements of 
the Act and with the requirements of its permit. [In addition, the 
municipality 11l1lst comply with any currently effective order issued by 
EPA or the State of • lg 

The municipality's response to this inquiry is required within 

.,.....-- days after receipt of this request. The response must be signed 
by an authorized person who is a principal executive officer or a rank-
ing official of ( a ]. ( b ] The responses must be certified 
as to accuracy. The certification must substantially conform to one of 
the forms contained in Attachment B. The response is to be mailed or 
delivered to (address). 

Please affix the ID notation, shown above, on the cover page of 
the response, and, if appropriate, on the cover page of any material 
claimed to be treated as confidential. 

The notice of deficiency should do the following: 

[luformation reporting required of permittee ls not subject to 
the requirements of the Paperwork Reduction Act of 1980.]i 

If you have any questions concerning this matter, please contact 
___________ of my office at (address and telephone number). 

Very truly yours, 

(Authorized official) 
(Title) 
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Enclosure l 
Information To Be Furnished on Behalf of Municipality* 

The following information is to be furnished on the assumption that no 
portion of the money that will be necessary for design, construction, 
or operation of required treatment works will be available in the form 
of Construction Grants under Title II of the Clean Water Act, unless 
pennittee has been awarded such grant or has been preliminarily certi
fied by the state for the award of such grant on or before September 
30, 1985. 

1. Prepare (obtain approval from governing body of the permittee) 
and deliver a copy of a Municipal Compliance Plan (MCP) and proof 
of approval. The MCP must show how the permittee proposes to 
attain contin~ing compliance with the effluent limitations in its 
NPDES permit and the secondary treatment [aod water qoalicy)j 
requirements of Section 30l(b) of the Clean Water Act at the 
earliest possible time. The MCP shall minimally conrain the 
following elements: 

• The proposed capacity and effective removal capability of the 
new or upgraded facility and description of the treatment (and 
conveyance) technology and/or other activities proposed to be 
undertaken in order to attain compliance, including list and 
capacity of principal components. 

• The cost, in 198 dollars, of construction and other activi
ties required for attaining compliance. 

• A statement of sources and methods of financing the new or 
upgraded facility. 

• The annual cost in 198 dollars for operating and maintaining 
the completed facility-and for replacing equipment or appur
tenances that are portions of the completed facility and that 
have a useful life shorter than that of the facility (OM&R). 

• The financial mechanisms (sources of revenue) to be used to 
fund repayment of those portions of financing that are required 
to be repaid and to finance OM&R. 

• A proposed, fixed-date compliance schedule showing proposed 
dates of completion of improvements, attaimnent of continuing 
compliance, completion of financing-required activities, and 
other milestones appropriate to attaining compliance. (~ee 

Attachment for suggested format.) 

* If any portion of the material furnished is claimed as business 
confidential, that claim must be made at the same time the infor
mation is furnished. The procedures for making such a claim and 
EPA's handling of the claims appear in 40 C.F.R. Part 2, Subpart 
R. A copy of these regulations will be furnished on request. 
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[The phrase •other lli.lestones• includes all proposed interim 
activities that will ensure reduction in the size of effluent 
violations pending attainment of compliance. Examples of such 
activities, s011e of which may not directly rel.ate to final 
attainment, are: 

(-- Improved operation and maintenance of existing system; 
(-- Bzpedited implementation of approved pretreatment program; 
[-- lleplacement of equipment; 
[-- Improved enforcement of existing aarer use ordinance; 
[-- Expedited completion of upgrade or secondary (where 

advance waste treatment is required); 
[-- ntnor structural 110difications or rehabilitation.]k 

Please answer Question 2 only if the proposed date of completion 
under a final date-compliance schedule occurs after (Joly 1, 1988]1 

2. (a) Complete the attached [ m ] • 

(b) State in detail any facts or circumstances, other than those 
disclosed in the Municipal Compliance Plan, that will prevent 
( a ] from completing construction of secondary treatment 
wastewater facilities [and facilities to meet water quality
baaed 11111.tatlons)J and having those facilities fully opera
tional and in compliance with permit effluent llmits by [July 
1, 1988]1. 

All municipal officials or their representatives shall respond to 
the following: 

3. (a) Do you have any reason to believe that your treatment facility 
is currently incapable of meeting the effluent limitations 
listed in Attachment A? (Attachment A is a copy of the 
interim effluent limltations in effect on June 30, 1977, in 
your then current NPDES permit.) 

(b) If your answer to Question 3(a) is yes, what do you consider 
to be reasonable effluent limitations for the period prtor to 
attaining secondary treatment (and water quality-based]j 
requirements? [Why do you believe the suggested numbers are 
-reaaonable'l)u 

(c) If the compliance schedule includes "other milestones" the 
performance of which result in the immediate improvement of 
water quality, please state the effluent limitations that the 
facility will be capable of meetlng upon completion of perfor
mance of those activities, either by single activity or by 
groups of activities to be completed over a period of time not 
to exceed 12 months. 
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ATl'ACmll!NT A 
PERMIT LIHCTS 

6/30/77 

A. EFFl.UENT LIHlTATlO~S ANO MONITORING REQUIREMENTS 

During the pe["iod beginning and lasting through 
discharge from outfall(a) serial nu1nb.,t(s). ______ _ 

----- the pei-mlttee ta authorized to 

Such dlschai-gea shall be limited and monitored by the pe["mittee aa speclfted below: 

Effluent 
Charactei-istlc 

Flow-ml/Day (HGD) 

kg/day( lbs/day) 

Discharge 

Limltati~~~~--------~ 

Monthly Avg Weekly Avg 
Other Units (Specify) 

Monthly Avg Weekly Avg 

Monltorlnit 
Requirements 

Measurement 
Freqnl!ncy 

Sample 
Type 

111e pll sha 11 not be less than 
monitored. 

standard units nor greater then---- atanddrd units and shall be 

There shall be no discharge of floatlng solids or visible foam in other than tracoo amounts. 

Samples taken 1 n compliance wl th the monitoring E"equ lrementa 11peci fled above sha Ll he taken at th" follow! ng 
locatlon(s): 

.... 
\Q 
QO 

~L._~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~--
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Attachment S 
Form of Certification 

Exhibit 6-1 

A. For use at all plants but most appropriate at large plants (where 
signatory has ultimate responsibility but lacks direct control or 
specific knowledge of details): 

1 certify under penalty of law that this document 
and all attachments were prepared under my direc
tion or supervision in accordance with a system 
designed to ensure that qualtfied personnel proper
ly gather and evaluate the information submitted. 
Based on my inquiry of the person or persons who 
manage the system, or those persons directly 
responsible for gathering the information, the 
information submitted is, to the best of my know
ledge and belief, true, accurate, and complete. I 
am aware that there are significant penalties for 
submitting false information, including the possi
bility of fine and imprisonment for knowing viola
tions. 

(40 C.F.R. §122.22(d); 48 Fed. Reg. 39,619, 
Septanber 1, 1983) 

B. Alternate form that is appropriate for use at smaller plants (where 
signatory has direct control over and specific knowledge of details): 

I declare (or certify, verify, or state) under 
penalty of perjury that the foregoing is true 
and correct. Executed on (date). 

(28 u.s.c. §1746) 
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Notes 

a Name of the municipality/permittee. 

b Applies only if the municipality is subject to water quality 
standards or other Section 30l(b)(l)(C) requirements. 

c Include only when appropriate. 

d Description of size and type of current treatment (!:.£., 3/4 MGD 
primary). 

e Include this sentence only when appropriate. The sentence may be 
modified to show receipt of a Section 30l(i) application and 
subsequent rejection, or violation of a previously issued Section 
30l(i) permit. If the permittee received an Enforcement Compliance 
Schedule Letter (ECSL) that has been previously voided, recite facts 
of issuance, reason for cancellation, and method of receipt by the 
permittee of notice of cancellation in lieu of this sentence. 
Cancellation cannot be solely by statement of such in this 

f 

g 

h 

i 

j 

k 

1 

m 

document. 

Does not apply if there is an existing order setting interim 
effluent limitations, and these limits are not to be changed. 

Applies if there is an outstanding state or EPA order. 

If desired, add reference to representative authority for executing 
documents under 40 C.F.R. §122.22(b) when a request is made to a 
large city that has decentralized management. 

Optional in EPA- or state-issued letters. 

Include only if treatment beyond secondary is required. 

Preferred, but not required. See Page 10 of Regional and State 
Guidance on the National Municipal Policy, March 1984. 

Modify to reflect a date earlier than July 1, 1988, that requester 
can reasonably expect all work to be completed, if appropriate. 

To be identified when the new financial analysis form has been 
approved. Subject to further expansion or modification at that 
time. 

n To be included only if interim limits are to be included in Final 
Administrative Order. 
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Model Section 308 Letter-Request for Composite Correction Plan 

Honorable 
Title 
Address 

Certified: RRR, Restricted Delivery 

RE: Request for Information 
EPA ID No. 

I am writing this letter requesting information from you in your 
official capacity as a municipal official. This letter is wrttten 
under the authority of Section 308 of the Clean Water Act (the Act) 
and is the initial step in enforcement activities necessary to 
bring [ a ] into com?liance with the Act as soon as possible. A 
response to this letter on behalf of ( a ] is required. 

Owners of publicly owned treatment works are required, under 
Section 30l(b) of the Act, to meet effluent limitations in the 
National Pollutant Discharge Elimination System (NPDES) permits issued 
for the operation of those treatment works. 

My review of available materials indicates that the municipality 
has been issued NPOES Permit No. , expiring on (date), for 
a wastewater treatment plant at (location). [ b ] 

The permit requires the attainment of the effluent limitations 
listed in Attachment A during the time the permit is in effect. 
Discharge Monitoring Reports filed by ( a ] for the period beginning 

19 and ending 19 show continuing 
~d~i-s-ch~a-r_g_e_s __ i_n excess of permit limitations a9""""follows: 

Period/Date Pollutant Permit Limitation Reported Value 

The reported values that are outside permit ltmits are found to be 
true. I, therefore, find the municipality in violation of its NPDES 
permit. 

[A preli111nary diagnostic evaluation of facility effectiveness was 
"Perfomed by at the request of EPA Region • That 
4!9aluation, a copy of which ls attached, as Attachment B indicates 
that the following may be among the major causes of [ a } 's 
failure to meet the permit limits: 

[Specify 11ajor findings of evaluatlon]C 

* Note: Items in bold type indicate optional materials. The 
letter in bold type refer to notes that are listed on the last 
page of this exhibit. 
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The preparation by [ a ) of a Composite Correction Plan (the Plan) 
as described in Attachment C is necessary in order to determine the 
the activities required for bringing its treatment works into compliance 
with permit effluent limitations. 

Within 45 days of the receipt of this request ( a ) shall: 

(1) Advise me of the name(s) of the persons who will prepare or 
review the Plan and provide me with a statement of their 
qualifications to prepare or review the Plan, and 

(2) Provide me with the dates on which [ a ) will commence and 
complete the Plan. If the date for completion of the plan 
is after (date) , the municipality shall explain why the 
Plan cannot be completed on or before that date. 

Unless otherwise advised to the contrary within 30 days of for
warding the above-requested information, [ a ) shall proceed to 
prepare its Composite Correction Plan. It shall provide an interim 
report of progress on (date) and every days thereafter, and 
furnish me a copy of the Plan and proof""""Of its acceptance by the 
municipality within 15 days of the municipality's target completion 
date of the Plan. 

Following receipt of the Plan, I will issue an Administrative 
Order (or request the commencement of court action leading to the 
entry of a legally enforceable equivalent order) requiring ( a ) to 
take appropriate action that will result in attainment of permit 
effluent limitations by the municipality. 

The failure to respond to this request may result in EPA taking 
legal action under Section 309 of the Act. [ a ] remains 
responsible for compliance with the statutory requirements of the Act 
(aud]d [,]e with the requirements of its permit [and with the 
requirements of any outstanding orders issued by the State of , 

~~-1 PA, or the Courts].e 

The municipality's responses to this inquiry are required within 
the times specified above. Each response must be signed by an autho
rized person who is a principal executive officer or a ranking offi
cial of the municipality. [ f ] The responses must be certified as 
to accuracy. The certification must substantially conform to one of 
the forms contained in Attachment n. The responses are to be mailed 
or delivered to (address) 

Please affix the !D notation shown above on the cover page of the 
response and, if appropriate, on the cover page of any material 
claimed to be treated as confidential. 

(Information reporting required of the 1a1nicipality is not 
subject to the ¥apeniork Reduction Act of 1980.]g 
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If you have any questions concerning this order, contact my 
office at (address and telephone number). 

Very truly yours, 

(Authorized official) 
(Capacity) 

Enclosures 
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ATl'ACllHENT B 
PllRJtlT LlHlTS 

6/30/77 

A. EFFLUENT LlML'rATIONS AND MONITORING REQUIREHENTS 

During the pe["lod heglnntng and lasting through 
discha["ge f["om outfall(s) ee["lal numba["(e) 

----- the permlttee ie authorized to 

-------
Such dtecharges shall be limited and monitored by the permlttee as epeclfled below: 

Effluent 
Characterlstic 

Flow-ml/Day (HGU) 

kg/day(lbs/day) 

Dlscharge 
Llml tations 

Monthly Avg Weekly Avg 
Other Untto (Specify) 

Monthly Avg Weekly Avg 

Monitoring 
Requl remente 

HA•aRurement 
Frequency 

Sample 
Type 

The pH shall not be less than 
monito["ed. 

·-----standard unlta nor greater then---~ standard units and shall be 

There shall be no dlecha["ge of f loatlng solids or visible foam in other then trace amounts. 

Samples taken in compliance with the monltoring requirements speclfterl ah<>ve shall be taken at the followlng 
location(s): 

er 
N 
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Attachment C 
Composite Correction 
Plan Instructions 

Composite Correction Plan 

I. INTRODUCTION 

Exhibit 6-2 

The Composite Correction Plan (CCP) is designed to identify and 
correct those areas in a POTW that are limiting the plant's ability to 
comply with its NPDES permit effluent limitations. The CCP is a two
step process that should provide the most economical method for 
improving POTW performance. The approach consists of an evaluation 
step and a plan development step. 

The evaluation step is a thorough review and analysis of a POTW's 
design capabilities and the associated administration, operation, and 
maintenance practices. It is conducted to provide information upon 
which to make decisions regarding efforts to improve performance. The 
primary objective is to determine whether significant improvement in 
treatment can be achieved without making major capital improvements. 
This objective is accomplished by assessing the capabilities of key 
unit processes and by identifying and prioritizing the factors that 
limit performance and that can be corrected. 

The plan development step uses the results of the evaluation to 
develop step-by-step instructions to correct each deficiency identified 
in the evaluation. The plan also must include a detailed schedule for 
implementation and an associated itemized cost estimate. 

II. CONTENT OF COMPOSITE CORRECTION PLAN 

The Composite Correction Plan prepared using the above evaluation 
shall address all factors that are currently limiting or that could 
limit pl~nt operating efficiency and the plant's ability to meet its 
permit effluent limitations. The plan shall include the following 
information: 

a. A list of all factors that are limiting the plant's treatment 
capability. 

b. An estimate of the effluent quality that the treatment plant is 
theoretically capable of achieving if all plant operations are 
optimized. 

c. Specific, proposed actions to correct each limiting factor, 
including (where appropriate) specific changes to operating, 
maintenance, staffing, user charge system, sludge handling, 
pretreatment or budgeting practices, or any other change that will 
optimize plant performance. Such proposed actions shall include 
capital improvements to the existing physical plant, where 
appropriate. 
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d. A proposed schedule and cost estimate for implementing each change, 
including the date for full permit compliance. This schedule shall 
include specific dates by which each change will be initiated and 
completed. 

e. A certificate showing the method of financing any capital 
improvements or any other portions of the activities listed in 
Paragraph C that will not be furnished from current receipts. 
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Attachment n 
Form of Certification 

Exhibit 6-2 

A. For use at all plants but most appropriate at large plants (where 
signatory has ultimate responsibility but lacks direct control or 
specific knowledge of details): 

I certify under penalty of law that this document and 
all attachments were prepared under my direction or 
supervision in accordance with a system designed to 
ensure that qualified personnel properly gather and 
evaluate the information submitted. Based on my 
inquiry of the person or persons who manage the system, 
or those persons directly responsible for gathering the 
information, the information submitted is, to the best 
of my knowledge and belief, true, accurate, and com
plete. I am aware that there are significant penalties 
for submitting false information, including the possi
bility of fine and imprisonment for knowing violations. 

(40 C.F.R. §122.22(d); 48 Fed. Reg. 39,619, Sept. 1, 
1983) 

B. Alternate form that is appropriate for use at smaller plants (where 
signatory has direct control over and specific knowledge of details): 

I declare (or certify, verify, or state) under penalty 
of perjury that the foregoing is true and correct. 
Executed on (date). 

(28 u.s.c. §1746) 
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ROTES 

a Name of permittee 

b If the permit has expired but has been continued by operation of law 
and the expired permit had Section 301(b)(l) limits, add sentence 
showing continuing applicability of final permit limits. 

c Applies only if there has been a preliminary diagnostic evaluation. · 
Language cross referencing any reports, etc., that indicates prohlem 
sources or solutions may be substituted. Such reference, obviously 
may be deleted if the Region or state does not wish to send, or if 
previously transmitted. 

d Applies if there are no outstanding orders. 

e Applies if there are outstanding EPA or state orders or court 
decrees. 

f If desired, add reference to authority of representative to execute 
documents under 40 C.F.R. §122.22 where request is to large 
municipality that may have decentralized management. 

g Inclusion of this sentence is optional in EPA- or state-issued 
requests. 
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Sample Section 308 Letter--Iudustrial Discharger 

Mr. B. G. Caldwell 
Dow Chemical Company 
Dow Center 
Midland, Michigan 48640 

Dear Mr. Caldwell: 

Exhibit 6-3 

The enclosed information request is directed to you under the 
authority of the Federal Clean Water Act, Section 308, 33 u.s.c. 1318, 
and the Resource Conservation and Recovery Act, Sections 3007 and 
8003, 42 u.s.c. 6927 and 6983. The response must be returned to the 
United States Environmental Protection Agency, Region V, Attn. Arnold 

0

Leder, Chief, Compliance Section, within 21 days of receipt. 

The written statements submitted pursuant to this request must be 
notarized and submitted over an authorized signature certifying that 
they are true and accurate to the best of the signatory's knowledge 
and belief. Moreover, any documents submitted to Region V pursuant to 
this information request must be certified as authentic to the best of 
the signatory's knowledge and belief. Should the signatory find, at 
any time after submittal of the requested information, that any por
tion of the submission certified. as true is false or incorrect, the 
signatory should so notify Region V. If any response or document 
certified as true is found to be untrue, the signatory can be prose
cuted under 18 U.S.C. 1001 and other Federal statutes. 

The information requested herein must be provided notwithstanding its 
possible characterization as confidential information or trade 
secrets. Should you so request, however, any information (other than 
public information) which the Administrator of this Agency determines 
to constitute methods, processes, or other business information 
entitled to protection as trade secrets will be maintained confiden
tial. Request for confidential treatment must be made when the infor
mation is provided, since any information not so identified will not 
be accorded this protection by the Agency. 

If you have any specific questions concerning this request, please 
contact Jonathan T. McPhee, an attorney on my staff, at (312) 
256-0078. 

Very truly yours, 

ORIGINAL SIGNED BY DALE S. BRYSON 
Sandra s. Gardebring 
Director, Enforcement Division 
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cc: Jack Bails 
Michigan Department of Natural Resources 

Jay Brant 
Assistant U.S. Attorney 

Jose Allen 
U.S. Department of Justice 

bee: Bryson, Fenner, Grimes/Schulteis/McPhee 
Miner 
Bremer/Resse 
Pratt/Barney. 
Amendola 
Zar 
Leder/308 Tracking 
Winkelhofer/Amendola 
McGrath/Saulys 
Manzardo/Dzikowski/Newman/Clemens 
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UNITED STATES ENVIROR.'1EHTAl. PROTECTlO" AGENCY 
' 

REGION V 

IOW CHEMICAL COMPANY, 
MIDLAND, MICHIGAN 

Respondent . 

l 
l 

DIRE CTI ON TO PRODUCE trlFORMATl or. :JllOER 
smION 30S(a) OF THE CLEAN WATER ACT 
AND SECTIOrlS 3007 AHO 3003 OF THE 
RESOURCE CONSERVATt~~ AUD RECOVERY ACT 

) 

Dow Chl!!llical Company shall produce the following tnfonnation regarding 

operations at its Hfdland, Htchigan plant, within 21 days following "receipt 

of this request. The response shall be made under oath by a responsible 

corporate official. 

DEFINITIONS AIID INSrRUCTIOliS 

A. As used herein, •oow-H1d1and facility• shall mean the plant, facilities 

and operations, including brine fields, pipes or plumbing appurtenant 

thereto, and reinje<:t1on or underground 1nject1on wells or syster.is which 
: . 

are used or employed in the production, treatment, transport, or disposal 

of chemicals or chemical waste 1n and around Midland, Michigan, by Dow 
I 
Chemical Company. 

B. As used herein •laboratory quantities• shall mean small quantities 

of materials (less than 2 kilograms per month) which are used for analytical 

purposes or pilot or bench scale operations in the development or testing of new 

processes o,-. production methods. 

c. •oocuments• shall include, but not by way of .limitation, all correspond

ence, memoranda, notes, letters, reports, drafts, laboratory notes, chromatograms 

or other direct analytical data, minutes of meetings, scientific papers (whether 

~ublished or unpublished), and tape or disc recordings, and copies of any of the 

above. 

o. •chemical waste" or •waste products• shall mean waste'tlater; process 

COl'lta:t .,ate!" (or nc:i-contact watar 1o1here tl ts pcssibie that ~uch could be 

ccntaratnated or 1nftltrated, e.g., by leaks in condenser or heater tubes); 

discarded or unwanted products, byproducts, filtrates, extracts, or contaminants, 
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E. •Identify• shall mean: 

1. With respect to a per\on, state that person's 
(a) full name, (b) business and residence address, 
(c) emiiloyer's name and address, (d) position or 
occupation, and (e) 1f a corAoration, the state 
and date of incorporation and location and address 
of 1ts principal headquarters. 

2. W1th respect to a document, state (a) its title or, 
if none, its suoJect matter, (b) its date, (c) the 
author or addr~ss, (d) the addressee, if any, 
(e) the recfpents of all cop1es, (f) the form, file, 
or document control number, if any, (g) it's location 
and its custodian~ 

3. With respect to a chemical or chemical waste, state 
the conr.ion chemical name and any synonymous names, 
listed In the 8th or 9th Collective Index of Chemical 
Abstracts. 

Exhibit 6-3 

F. •Relating to• shall mean constituting, defining, containing, 

embodying, fdentifyfng, stating, referring to, dealing with or 1n any way 

pertaining to. 

G. •Production process• shall mean all structures, pipes or other 

plurrb1ng, electrical or electronic apparatus, tanks, vessels, reactors, 

condensers and other equipment associated with the manufacture, production, 

refinement filtration or other activity involved in creation of any saleable 

product by Dow-~fdland, including all influent and effluent streams or 

pathways for raw materials, catalysts, sorbents, modifiers, product, by

product, waste product and any other input or output from each such discrete 

process. 

H. •waste stream• or •wastewater" shall Include, but not by way of 

limitation, solid, liquid and gaseous material which ts not a raw material, 

intermediate product or saleable byproduct of each production process or 

other source at Dow-Midland and any rejected, spilled, dumped, leaked or 

othentise lost or unconfined raw material, intermediate product, or saleable 

product or byproduct which has not been recovered or reclaimed for sale 

or reuse and which is disposed Qf, stored for disposal or cons1Qned for 

disposal by Dow-Midland or by any other person by 1nc1neration, landfilling, 

discharge with or without treat1aent to waters of the Un1ted States, deep-well 

injection or reinjection, or otherwise. 
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I. "Dispose of• shall mean to burn, vaporize, volatilize, leach, spill. 

dump, landfill. discharge, Inject or pump in.to subterranean structures-or 

soils. or otherwise dissipate into the arabient enviroDnent. 

J. As used herein, the singular shall Include the ,1ural and the plural 

the s1ngular, verb tenses shall be taken to include past, present and future. 

and the masculine the feminine. "each" shall include "every• and "every• shall 

Include "each", •any• shall Include "all" and "all" shall include "anyu. 

K. With respect to analytical data provided in response to this document, 

describe the s~npling. preservation techniques and analytical protocols used 

to determine the results and specify the detection limits of each analysis. 

INFORMATION TO BE PRODUCED 

1. Provide a complete description, by trade name and chE!!llical name, of 

all products, Intentional or unintentional byproducts, secondary produc:s a~d 

waste products (whether disposed of, recycled or othe,..,,ise handled) now used 

or produced at the Dow-Midland fac111ty, or used or produced there since 

January 1, 1970, other than laboratory quantities of such materials. This 

descr1ptton should attribute each material so identified to the production 

process which employs or generates it. 

2. Provide a complete description of all raw materials , by trade na~e 

and chemical name or species. now used at the Dow-Midland facility, or used 

there since January 1, 1970, other than laboratory quantities of such materials. 

1ncludfng all information on the identity and quantity of trapur1ties and/or 

contaminants contained therein. This description should attribute each material 

sa identified to the produc:ion process which employs ft. 

3. Identify the sources and the amounts of the materials described in 

paragraphs 1 and 2 above, used or produced during the period January l. 1970 

ta November 30, 1980, on an annual basis and by production process. 
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' 4. Oescrf~e. by use of flow diagrams, blueprints, and written descriptive 

material, each production process at the Dow-Midland facility; list the wastewater 
\ 

or waste stream vol•J~S from each production process or other source at Oow-11idland 

facility, and describe the location within the plant from which such wastewater 

or waste stream emanates or originates by the use of flow diagrams or schematics. 

blueprints or otherwise, which diagrams or schematics should also reflec:! inputs 

of raw materials and outputs of product. 

s. For each wastewater strearn source characterized 1n paragraph 4 above, 

tdentify each chen1cal substance, other than water, by chemical name which is 

known or suspected to be present 1n such waste stream, except for waste streams 

which conta 1 n ..2.!!.ll domest le sewage. 

6. Describe, with flow diagr4111s or schematics, blueprints, or otherwise, 

the dtspos1tton, transfer, and treatment of all wastewater streams at the Dow

Midland facility described in paragraph 4 above. 

7. Describe for each material listed under paragraphs 1 and 2 above, the 

111ethods of disposal now in use, or used by the Dow-Midland facility, 

since January 1, 1970, of each such material which is not sold as a marketable 

product or consumed in the manufacture of a marketable product at the Dow-H1dland 
' 
plant, including spilled, off-specification or contaminated product and raw material. 

This description shall include an ident1ficat1on of the U\aterial; the production 

process or operation which produces the material; the method of disposal of such 

material; the names, addresses, and the dates of employment of, and vo1umes of 

materials handled by, waste haulers, transporters or disposers emoloyed by the Dow

Kidland facility; and the n~nes, addresses and dates of employment of disposal 

or recycl 1ng facil tties used by the Do\~·M1dland facil tty, including any which are 

owned and/or operated by Oow Chemical Company, or any of 1ts operational un1ts 

or subsidiaries, wholly or 1n partnership or concert with others. 

8. For each point-source discharge fro~ the Dow-Midland facility, provide 
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a complete cha~acterization and quantification of each constituent of effluent 
' 

discharlJed for sa1d po1nt source at the present t1me, where such inforr.14t1on has 
\ 

not been provided as part of a permit application under the Clean Water Act, 

33 u.s.c. 1251 .!!.!!S· To the extent that analytical data are available, provide 

such a characterization for each effluent and each point source discharge since 

January l, l97S. This request ts not directed to the Monthly Operat1ng Reports 

(MORs). 

9. To the extent that responses to the fore~o1ng do not describe them, 

specify the fdent1ty and quantity of each constituent of any waste stream placed 

tnto any underground tnJectfon system, whether deep-well or reinJection, or 

lagoon, pond or similar facility, operated in conjunction with any productton 

or waste disposal process at the Dow-Midland facility, since January 1, 1965. 

Include a description of the ~eologfc and hydrogeologic conditions surroundin~ 

and/or underlying each such location, and identify alt studies relating to the 

original and subsequent condition of groundwater surrounding or underlying each 

such location. 

10. Identify all studies done by the Dow-Midland facility or its contractors or 

enployees relating to the exposure of animals or plants to effluents from or 

internal process waste streams -nthtn the Dow-Midland facility, whether based 

on direct exposure to the effluent or waste stream, or in-stream or after 

dilution. Identify all studies by the Dow Chemical Company or its contractors 

or enployees relating to concentrations of organic chemicals present in 

receiving waters both upstream and downstream fro1n the Dow-Midland facility. 

11. Provide copies of all documents relating to each study d~scrtbed in 

paragraph 10 above. 

12. ldenttfy all studies done by the Dow Cher:iical Company, or 1t contractors or 

enployees, relati119 to the presence of metallic or organic contJminants in Jni!TL!ls 

or ~lants tn surface ..aters wt11ch are or could be affected by effluents or discharges 

CWA Compliance/Enforcement 6-38 Guidance Manual 1985 



Chapter Six Exhibit 6-3 

-G-

lJ. Pr:i.,.i:J..: ro1nes of all doc:r.:11:1-;:; r~1Jting to c~i:h stJdy dl!s:ribcc in 

14. lde11t1fy all protoctil:o or 111e:11co?logie:; usl!d, in1t1ated, dtscover1;,f or 

~ro..1 effluents or fror.i a1:0il!nt water or biolo!:'ical sa11;ilcs, and an?ly:c ou11nt1tat111el:1 

or Gr qu~1 tta:.ivcl~· for t~e pr:=scnce of, any c~lort nateoJ 01·9a:rn: co·.1p0Jrtdc; 

ex~.:cted or detilOnstrated to be present at lev~ls less than 'Jne ;:iart ;>:?r b11l1011, 

e~;>E:Cfolly the class of che1,icals kno:in familiarly as Jiox1ns. 

15. Prcvide copies of all docur.oents relating to the anal;,•s:s or extracticn 

proced~rt; oescrtbed under paragraph l~ above. 

EiliEP.ED THIS.< f DAY OF ~,"\: v.:..'"-y• 
\:j ... r_\ .,1 fJ.....1~ 

(" f\,,J~· - "'':> .,, . ,..-....,,,,, : "' ,:,. ~,...,.Jc.tfr" ... tu 
Director, Enfor::e~e~t 01v1sion 

CWA Compliance/Enforcement 

igai. 
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Model Notice of Violation 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Region 

In reply ref er to 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
Addressee - the State 
Addressee - the Violator 

Re: Notice of Violation No. 
NPDES Permit No. 

Dear -----

----

Exh1 bit: 6-4 

The enclosed Notice of Violation sets forth the findings of the United 
States Environmental Protection Agency (EPA) that has violated 
certain limitations of the above-captioned NPDES permit. This permit 
was issued on by pursuant to the Clean Water ~ct, as 
amended (Act). 

The Notice is issued pursuant to Section 309(a) of the Act. If the 
does not commence appropriate enforcement action within thirty (30)-
days of this notification, the EPA may undertake enforcement action 
pursuant to Section 309 of the Act. 

If you require any information or assistance regarding this matter, 
please contact , an engineer on my staff whose telephone 
number is ---- Please inform this agency of all action 
taken with regards to this matter. 

Sincerely, 

Director 
Water Management Division 

Enclosure 
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IN THE MATrER OF: 

Region III 
Curtis Building 

6th & Walnut Streets 
Philadelphia, Pennsylvania 

Facility name and address: 

PROCEEDINGS UNDER SECTION 309(a) 
OF THE CLEAN WATER ACT 
AS AMENDED, 33 U.S.C. §1319(a) IN 
RE: f.WDES PERMIT NO. 

STATUTORY AUTHORITY 

Exhibit 6-4 

19106 

Docket No. 

~OTICE OF VIOLATION 

The following FINDINGS are made and NOTICE OF VIOLATION issued pursu
ant to the authority vested in the Administrator of the Environmental 
Protection Agency (hereinafter ·EPA") under Section 309 of the Clean 
Water Act, as amended, 33 u.s.c. §1319 (hereinafter "Act"), which 
authority has been delegated by the Administrator to the Regional 
Administrator of Region , and redelegated by the Regional Admini-
strator of Region to the Director, Water Management Division of 
Region 

FINDINGS OF VIOLATION 

1. On , EPA, Region , and the (applicable 
state agency) issued National Pollutant Discharge Elimination System 
Permit Number (hereinafter "Permit") to [source] 
(hereinafter "Permittee") to discharge from its fac.._i_l_i-ty_l_o._c_a_t_e_d_a_t_ 

---- to the River, a navigable waterway, in accordance 
with effluent limitations and monitoring requirements and other 
conditions set forth in the permit. The permit became effective ---
2. Paragraph of the permit, as amended, entitled "Future 
Effluent Limitations and Monitoring Requirements" required that the 
permittee attain certain specified effluent limitations for outfall 
001 by -----
3. Part IB of the permit, as amended, entitled ''Monitoring and 
Reporting" requires the permittee to submit Discharge Monitoring 
Reports (hereinafter "DMRs") on a quarterly basis showing the results 
of all monitoring for the preceding three months. 

4. An evaluation of the DMRs submitted for the months of July, 1977 
through April, 1978 shows that the permittee has violated the effluent 
limitations for outfall 001 as reported in Attachment A. 
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NOTICE OF VIOLATION 

Notice is hereby given to the permittee and the [state agency] that the 
undersigned, by the authority duly delegated by the Administrator of EPA 
to the Regional Administrator of EPA, Region , and by him duly 
sub-delegated, finds that the permittee is in violation of a condition 
or a limitation that implements Section 301 (33 u.s.c. §1311) of the 
the Act in a permit issued under Section 402 (33 u.s.c. §1342) of the 
Act. 

If the state has not commenced appropriate enforcement action within 
thirty (30) days of the date of this Notice, EPA, Region , will 
commence appropriate enforcement action pursuant to Section 309 of the 
Act (33 U.S.C. §1319). 

Signed this day of , 19 
-----~ -----~· ---

Director 
Water Management Division Region ----
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Recommended Format for Clean Water Act 
Section 309 Administrative Order 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 204S> 

Exhibit 6-5 

JUL 301985 
Ol'l'ICIOI' 

WATl!fll 

MEMORANDUM 

StrnJECT:~commended Format for Clean Water Act 
ction 309 Administrative Orders 

J.oc.c.c-. ~~ 
PROM: ebecca w. Hanmer, D1rector 

Office of water Enforcement and Permits (EN-335) 

T01 Water ~anagement Division Directors 
Regions I - >t 

One of the most frequently usert F.nvironmental Protection 
Agency mechanisms in the formal enforcement process is the 
Administrative Order (AO) issued under Section 309 of the Clean 
Water Act. It is our belief that AO's should be used in a 
consistent and effective manner since they are a major part of 
the enforcement scheme. Por this reason, the Office of Water 
Enforcement and Permits has underta~en an effort to assess AO 
content and format during the past year. The outcome of that 
assessment was the draft Recollllllended Pormat for Administrative 
Orders forwarded to you on May 9, 1985. We have received 
comments and suggestions from several Regions which were utili~ed 
in preparing the final documents. Attached you will find the 
'final Recormnended Pormat for Clean water .\ct section .3nq 
Administrative Orders (Attachment 1). 

The Recommended Format was developed with the conperation 
and assistance of the Office of Enforcement and Complianc~ 
Monitoring. The purpose of the Recommended Pormat ls to provide 
a general guide which delineates Cll the specific statutory 
requirements (such as the requ1re~ents of Section 309(al(4) on 
opportunity for a recipient to confer with the Administrator 
on violations basert on failure to submit information!: anti 
(2) options and suggestions on format for Administrative Orders 
(such as the option of including violations in a separate 
section after Pindings of Pact). The Recommended Format, as 
utilized by the Regions, should result in more effective and 
even-handed national enforcement through Administrative Orders. 
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In addition to the Recommended Format, we are forwarding the 
Checklist on Administrative Orders (Attachment 2). The Checklist 
should be used for reviewing EPA and State-issued AO's. T~ere will 
obviously be some variation among States with regard to AO's: 
however, the use of a Checklist should assure that the ~tate-issued 
AO's are complete and enforceable. 

The new guidancB replaces a document dated April 18, lq75 
that was developed by the Office of Water Enforcement. It should 
be noted that the statute was revised twice ~1nce lq75, In 
particular, the new guidances discourages use of successive AO's 
for the same violation: clarifies which legal authority (e.g., 
Sections 308 and 309) EPA should cite as the basis for certain 
requirements imposed through an AOJ clarifies the scope of require
ments which EPA ~ay impose through AO's: identifies sanctions 
available for AO violations: and sets out sample provisions 
which AO's should include to clarify the legal effect of the 
Order. 

In the coming fiscal year, the Office of Water P.nforcPment 
and Permits, with extensive coordination with the Office of 
Enforcement and Compliance Monitoring (OECM), will rtevelop further 
information on the use of Section 309 Administrative Orders. Some 
of those documents will cover1 use of AOs on consent (bilateral 
and joint signature): principles for negotiation of bilateral 
orders especially for National Municipal Policy: use of multiple 
AO's and alternatives to AO's for the same facility when an AO 
is violated: and increased use oe Section JOA to require information 
(including use of ~how cause proceedings). 

If you have any specific questions on the above, please 
call me (FTS-475-84881 or Bill Jordan, Director, Enforcement 
Division CFTS-475-8304). The staff contact is Virginia ~athrop 
(FTS-475-8299). 

Attachments 
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ATTACHMENT l 

Recommended Format for Clean Water Act Section 309 

Administrative Orders 

The following is the reco111J11ended format and content for an 
Administrative Order (AO). Examples and su9gested wording are 
included at various points in the discussion and in the sall'ple 
AO (Attachment 1-D). Adherence to the Reco~mended Format should 
result in more effective and evenhanded national enforcement 
through Administrative Orders. 

Introduction 

The following should bo followed for the venue, title, 
docket identification and prea~ble paragraph. 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

REGION 

IN TBE HATTER OP 

Wastewater Treatment Works t4 
Sludqe River Pollution control District 
Sludge Falls, Columbia 

PROCEEDING UNDE'R SECTION 
309(a) of the 

Clean Water Act, 33 u.s.c. 
Section l319(a); in re 
NPDES PERMIT No. 

DOCKET NO. XI-R4-06 

FINDINGS OF VIOLATION 
AND 

OPDER FOR COMPLIANCE 

•The followina FINDiflGS are ll'ade and ORDER issued pursuant 

to the authority vested in the Administrator of the United States 

Environmental Protection Agency (EPA) under Section 309 of the 

Clean Water Act, 33 u.s.c. 51319, (hereinafter the Act) and by 

him delegated to the Regional Administrator of EPA, Reaion XI 

(and redelegated by the Regional Administrator of Region XI to 

the Director, Water Management Division, Region XI).• 
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Venue and Title 

The Region identification is included to establish th1 
specific venu& of the issuing authority. The full address of 
the Region is to be in the letterhead or under the Regiona. 
Administrator's (or his designee'sl signature to the Order and 
on the blue back cover (which is optional). 

Docket Number 

To identify the proceeding, a docket nu~ber is required. 
To avoid confusion, the NPDES number should not be used as the 
Docket ~umber. ijowever, the NPDES number, if any, should be 
referred to under the proceedings identification in the title. 
The docket number •xt-84-06• identifies the Order as being the 
6th Order issued in 1984 in Region ~I. An Administrative Order 
docket should be kept separate from any other docket. However, 
if a common docket is kept then a pref ix should be added to the 
docket number, e.g., •xI-A0-84-06•. 

Preamble Paragraph 

The preamble paragraph is important not only to establish 
the Administrator's authority to issue the Order but also to 
establish the delegation of authority to the Regional Administrator. 
If the Regional Administrator has redelegated his authority to 
the Director of the Regional Water Management Division, th~~ 
redelegation should also be stated here or in the preamble to 
the Order portion of this document. It should be noted that 
there is no authority to redelegate this authority to other P.PA 
Regional staff below the Division Oirector level. If the 
redelegation is asserted here, the paragraph should be amended 
by adding: 

• and redelegated by the Regional Administrator of 

Region XI to the (undersign~d) Director, Water ~anagement Division, 

Region xr•. 

The Administrative Order can be signed by a duly authorized 
Acting Regional Administrator or Oirector. However, the Agency 
should be prepared to show that the person signing as Acting 
Regional Administrator or Director has the requisite authority 
to sign the Order. 

CVA Compliance/Enforcement 6-46 Guidance Manual 1985 



Chapter Six Exhibit 6-5 

- 3 -

FINDINGS OF FACT 

The Findings should adequately set forth the speci~ic permit, 
statutory (and regulatory)* requirements violated and the specific 
nature and dates of the violations. In order tn avntd difficulty 
in ~etermining from the face of the Findings whet~er the order 
was necessary and timely, and the remedy was appropriatP, the 
Findings and Order qhould be able tn stand withOL't l:'Pference to 
extraneous facts. T~e Findings should speak to all !he pertinent 
facts and law much as a complaint in a civil action does. Wtth 
these observations in mind, the following recommendations are 
made as to the specific facts to be alleged in the Findings. 

Status of Vinlator 

Pindings of Pact should first identify fully the entity to 
whom the order is to be issued and define its legal status 
(i.e., corporation, partnership, association, state, municipality, 
commission or political subdivision of a state). Clearly 
identifying the orderee limits the possibility of challenges to 
Jurisdiction or venue and establishes a record upon which 
subsequent enforcement actions may rely. The Findings should 
next establish the orderee's status under the Clean Water Act, 
(i.e., permittee, industrial user, control authority, etc.) and, 
in the case of permittees, the permit number, date issued, and 
current permit status. The Findings should name the receiving 
stream into which the violator discharges and should establish 
the violator discharges to •navigable waters• under Section 
502(7) of the Act through a specific point source as defined in 
Section 502. 

~asis of Violations 

Section 309(a)(5)(Al requires that all orders • ••• should 
state with reasonable specificity the nature of the violation 
•••• • It is imperative that the Findings contain the specific 
permit provision or statutory or regulatory require~ent which 
has been violated and the authority by which it was imposerl on 
the orderee. Next, the evidence or bas1q for the specific 
violation (such as DMR, inspection report, RMRl a~d dates of 
violation should be set forth concisely. In cases of more than 
one violation, identify what the documentation is for each and 
give the specific dates of violation. [In instances where nnly 
approximate dates are known or where there is a continuing 
violation say •on or about• or •beginning on or about•.] 
Alternatively the violations may be set off in a separate section 
entitled -violations• which can follow the -Findings of Fact.-

• An AO should not set out a regulatory requirement that ~as 
without setting out the underlying statutory requirement. 
5ection 309(al(3l authorizes AO's for violations of permit 
gtatutory provisions. 

violated 
The 
and 
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Where the violation is based on a f 1ilure to provide required 
information, a finding can usually only 1tate t~at the required 
information vas not rece ive<1 l>y the agen.:y. tn those cases, the 
lack of receipt of the required informatLon must serve as the 
basis of the violation. Section 30R violations have additional 
requirements as described below. 

CWA Section 308 Viol~ 

Administrative Orders issued for violations based on a 
failure to submit information requested under Section 308 of the 
Act do not take effect until the person to whom it is issued has 
had an opportunity to confer with the Administrator (or his or 
her designeel concerning the alleged violation. (See CWA 
Section 309(a)(4)). It is essential that such person be provLded 
with a reasonable opportunity to confer. Any order issued for a 
Section 308 violation either exclusively or in conjunction with 
other violations should provide for a period of time in which 
the orderee may confer with an authorized person designated in 
the Order. If an opportunLty has been provided prior to the 
issuance of the order, the or<1er should so state and set forth 
the documentation of the opportunity to confer and the outcome 
of the conference, if any. 

~rior Enforcement Contacts 

Administrative Orders frequently set ~orth prior contacts 
with the orderee in an attempt to obtain compliance. Generally, 
this is a good practice since it helps to build a record and may 
provide additional support in any subsequent enforcement action. 
This can be done by cataloguing the meetings, lett9rs, telephone 
calls, etc., made in an attempt to secure voluntary compliance 
or by stating that repeated attempts were made. The repeated 
attempts may be set out in an attached summary or 1"9 of meetlngs, 
notices, letters, and telephone calls and dates thereof, along 
with dates of responses from the orderee, if any (see Attachment 
1-A). 

Other Findings 

In certain circumstances it may be necessary or useful to 
include other findings which are supportive to the specific 
requirements of the order (e.g., •the company's treatment works 
are currently capable of meeting the effluent limits contained 
1n its permit• or •the POTW has adequate authority to enforce 
the categorical pretreatment standari1s•J. Whether or not to 
include such statements must be determined on a case by case 
basis but, 1f included, should be inc~ntrovertible facts. 
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ORDER FOR COMPLIANCE 

The format for the Order should be as follows: 

~ 

•eased on the foregoing FINDINGS and pursuant to thP. 
authority vested in the Administrator, Environmental Protection 
Agency, under Sections 308 and 309(al of. the Act, and" by him 
delegated to the undersigned (or if the Pegional Administrator 
redelegates his authority to the Division Director, add after 
•of the Act• - •and by him delegated to the Regional Administrator, 
and redelegated to the undersigned•), it is hereby orderen:•. 

If the delegation statement is stated in the Preamble, this 
state~ent may simply be: •qased on the foregoing Findings, anrl 
pursuant to the authority of Sections 308 and 309(a) of the Act, 
it is hereby ordered:• 

Terms of the Order 

Section 309(al(l) and Cal(3) authori~es the Administrator to 
issue an order requiring compliance with enumeraterl sections of 
the Act or a condition, limitation or permit requirement implementin 
the enumerated sections of the Act. Any requirement contained in 
the order must be directly related to achieving that compliance 
with those legal requirements. The terms of the order must set 
forth vhat EPA specifically expects the Orderee to rlo in orrler to 
achieve and maintain compliance. 

Section 309(a)(Sl(Al sets forth the time periods by which 
the orderee must comply. In cases of an interim compliance 
schedule or an operation and maintenance requir~ment the time 
for cOJ11pliance may not exceed thirty days. In cases of compliance 
with a final deadline, the time for compliance must be •reasonable• 
as deterTllined by the Administrator, taking into consideration 
the seriousness of the violation and past efforts oE the orderee. 
Every order must contain a specific final date by which the orderee 
must achieve compliance (i.e., cease its violation(s)I consistent 
with the statutory language. 

Although some Orders have includen a prescribed method by 
which an orderee is to achieve compliance, specific prescribed 
steps or methodologies (such as a treatment technology) may be 
ditticult to enforce. Because Section 309 specifies in explicit 
terms only that AO's require compliance by a date certain the more 
closely a requirement in the AO ls related to actually achieving 
compliance, the sounder the legal position to inclurle that require
ment. Section 308 of the Act can provide substantial ~upport in 
this area by requiring reporting of the specific st~p~ or ~ethods. 
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The Orders containinq interim milestones leading to final 
compliance should include reporting requirements under Section 308. 
The order should specify the manner and timeframe for reporting 
compliance with the ter'llS of the order to the issuing authority. 
The order should contain requirements for reportinq on the 
compliance progress and submittinq suitable document~tion to 
show the Orderee has ta~en action to meet the AO reauirernents. 
The attached sample AO Jets forth sample language on order 
requirements (Attachment 1-D), as well as a sample blue back 
(Attachment 1-C) and cover letter (Attachment 1-~). 

Additional Provisions 

It has been the long term practice of many of the Regions 
to include standard provisions regarding additional remedies, 
nonwaiver of permit conditions, etc., in all administrative 
orders or as part of the cover letter accompanying the AO. This 
practice should be used by all the Reaions for every order issued. 
In addition to promoting national consistency, it alerts the 
violator to the array of sanctions which could be used should 
additional enforcement be necessary and helos encourage compliance 
with the Order as issued. 

The followinq are sample provisions which should be added to 
Administrative Orders singly or in combination and may be modified 
based on the particular facts of the case. They may also he 
included in the cover letter. 

Non Waiver of Permit Conditions: 

•This ORDER does not constitute a waiver or a modification 
of the terms and conditions of the Orderee's permit which 
remains in full force and effect. EPA reserves the riaht 
to seek any and all remedies available under Section 309(b) 
(cl or (di of the Act for any violation cited in this ORDER.• 

Potential sanctions for Administrative Order Violations 
(for ~on-Municipalsls 

•pailure to caaply with this ORDER or the ~ct rnay result in 
civil penalties of uc to $10,000 per day of violation, 
ineliqibility for contracts, grants or loans (Clean Water 
Act, Section 508) and permit suspension.• 

General Disclaimers: 

•issuance of an Administrative Order shall not be deemed an 
election by EPA to forego any civil or cr1~inal action 
to seek penalties, fines, or other appropriate relief under 
the Act.• 

·-
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•compliaice with the terms and conditions of this ORDER 
shall not be construed to relieve the orderee of its 
obligations to comply with any applicable federal, state 
or local law.• 

Administrative ~ction Resulting in Ineligibility for Federal 
Contracts, Grants or Loans: 

Exhibit 6-5 

•violations of this order may result in initiation of Agency 
action to prohibit the facility from obtaining Federal 
contracts, grants, or loans pursuant to Clean Water Act, 
Section 508, E.O. 11738, and 40 CFR Part ls.• 

Effective Date of the Order 

When the Order does not address a violation of a requirement 
to provide information under Section 308, the ORDER can merely 
recite thati 

•this ORDER shall become effective upon its receipt by (or 
service upon) said COMPANY.• 

For Section 308 violations where an opportunity for conference 
before the ORDER can become effective is required by section 309 
and this was .. ot done prior to the issuing of the ORDER, the 
last paragraph should read: 

•The COM~A~Y shall have the opportunity, for a period of 
) days from receipt of this ORDER, to confer with 

t~h-e_,,f_o~l~l-ow~r-n-g designated Agency representative: Mr. N. Force, 
Director, Water Managerrent Division, Environmental Protection 
Agency, Room 5013, Region XI, Old ~ational Rank Buildinq, 1414 
Main Street, Brewsterville, Centralia, 11101, (555) 123-4567: 
unless the Agency official issuing the Order decides otherwise, 
this ORDER shall become effective at the expiration of said 
period for consultation: and, the COMPANY shall have 
(_l days from ~nd after said effective date to comply--w~i-t~h....,..t~h-e-
terms of this uRDER. To constitute compliance, material required 
to be submitted by the COMPANY to the Agency must be in the hands 
of the desiqnated AQency representative prior to the expiration of 
said ( ) day period.• 

Signing of the Order 

When the Order is dated and signed, the name of the signing 
official (Regional Administrator, or Director, Water Management 
Division) shoul1 be typed below the signature, together with 
the address of the Regional office. 
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Other Considerations 

The use of legal blue-back at least on the primary copy of 
the Findings and Order served, while not ne~essary, tends to 
impr•iss upon the i;>erson served of the legal seriousness of the 
action being taken. Attachment 1-C provides a proposed format and 
cont~nt of the legal blue back. When a Order is iss~ed to a 
Corporation, a CODY of the Order shall be served on appropriate 
corpr•rate officers. 

As in court actions, the order should be retained and placed 
in a permanent file with the Docket Clerk, alonq with the affidavit 
or certification of service attached. If service is made by 
certified mail restricted delivery, a carbon copy of the letter 
of transmittal, together with the Post Office mailinq receipt 
and the return receipt, when returned, should be stapled to the 
front of the original Order, just as a return of personal service 
would be. 

Follow-up and File Closing 

As good housekeeping practice, and more importantly, from 
the standpoint of possible reference for or evidence in future 
administrative or court actions, it is important that every file 
contain, at the minimum, a closinq memo to the files delineating 
the final disposition of the matter. (The AO will only be closed 
out ~hen the facility has returned to compliance or when appropriate 
EPA action is taken, i.e., escalating the enforcement response.) 

~hen a file is closed out, a brief letter should be sent to 
the orderee with a carbon copy to Headquarters advising that the 
action has been canpleted. Attachment 1-E is an example of what 
a close out letter might look like. 

CWA Compliance/Enforcement 6-52 Guidance Manual 1985 



Chapter Six Exhibit 6-5 

ATTACHMENT 1-A 

Prior Contacts with Orderee 

Oesp1te repeated written and telephone reouests, as more fully 
set out in the log attac"ed as Ex"1bit ~ and made a part hereof 
by reference, the COMPANY, in violation of Section 308 of the 
Act, has not suppl1ed the requested infol"!llation. 

LOC 5Al1PLE 

12/04/83 

12/07/84 

12/10/84 

04/23/84 

04/24/84 

05/06/84 

DMR data showed significant noncompl1ance 
(memo from x. Amin to file). 

308 Letter sent to Company. 

Plant Visit: Some data from inspection 
(by N. Spector). 

Telephone - N. Force to Company. Follow-up 
requests for information on recent DMR from 
Company. No information sent. 

Telephone - M. Poree to Company. To request 
additional data by phone fro~ Company. No 
lnfot"lllation obtained. 

Note filed by N. Force - tlo letter or further 
information fro~ Company. 
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February 21, 1985 

CERTIFIED MAIL -
RETURN RECEIPT REOUESTED 

Ms. Alice Smith, Director 
Sludge River Pollution Control 

District 
13 Plain Street 
Sludge Falls, Columbia 12345 

RE: NPDES Permit No. CL0003456 

Dear Ms. Smiths 

Exhibit 6-5 

ATTACHMENT 1-B 

Enclosed is an Administrative Order issued to the Sludge River 
Pollution Control District (SRPCD), by the Regional Administrator 
of the Environmental Protection Agency (•EPA•), Region XI, under 
Sections 308 and 309 of the Clean Water Act (the "Act"). The 
Regional Administrator has found that the SRPCD has violated 
Section 301 of the Act by failing to comply with certain 
reauirements of its National Pollutant Discharge Elimination 
System pel'l'lit. soec1fically, during 1984 SRPCD consistently 
violated its effluent limitations on ammonia and phosphorus and 
intermittently violated effluent limitations for bioche~1cal 
oxyqen demand and total suspended solids. 

The Order, which is effective upon receipt, seeks to remedy the 
violations by requiring SRPCD to submit a plan for meeting its 
effluent limitations and requiring SRPCD to then implenent the 
plan and canply with its effluent limitations. 

This Order doe~ not modify your current NPDES permit: nor will 
compliance with the Order excuse any violation of.the permit. 
Failure to comply with the enclosed Order may subject the District 
to further enforcement action. EPA may initiate a civil action 
in federal district court for violations of an order seeking 
injunctive relief and civil penalties. 

If you have any questions concerning this matter, please contact 
Mr. Jones, an engineer in the Permit Compliance Section, at 
222-3922. 

Sincerely yours, 

Prudence Purewater 
Regional Administrator 

Enclosure 

cc: State Division of Water Pollution Control 
State Deoartment of the Attorney General 
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ATTACHMENT 1-C 

• 

UNITED STATES 
ENVIRONMENTAL PROTECTION ~GENCY 

REGION 

IN THE MATTER OF 

SLUDC.;E RIVER POLLUTION CONTROL 
DISTRICT 

SLUDGE FALLS, COLUH8IA 
PERMITTEE* 

NPDES PERHIT NO. CL0003456* 

PROCEEDINGS UNDER THE CLEAN 
YATER ACT 
AS AMENDED (33 U.S.C. 
1319(a)(3))** 

FINDINGS OF VIOLATION 
ANO 

ORDER OF COMPLIANCE 

Issued by: 

Prudence Purewater 
Regional Administrator 
Environmental Protection AQenc~ 
Reqion XI 
Federal Buildinq 
Rokum, Centralia 12345 

Where Permit has been is~uect. 

** May also have proceeding under 
33 use 1318. 
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ATTACHMENT 1-D 

UNITED STATES ENVIRONflENTAL PROTECTIOtl AGENCY 

IN THE MATTEP OF 

Sludge River Pollution 
Control District 

PEGION XI 

Wastewater Treatment Works t4 

NPDES Permit No CL003456 

Proceedings under Section 
309(al of the Clean Water Act, 
33 u.s.c. Sl319(a) 

DOCKET Nu~ber A0-85-13 

FINDINGS OF VIOLATIOrJ 

ANO 

ORDER FOR COMPLIANCE 

STATUTORY AUTHORITY 

The following FINDHTGS are made and ORDER issued pursuant to the 

authority vested in the Administrator of the Enviro1U11ental Protec-

tion Agency (•EPA•) by Section 309 of the Clean Water Act, 33 

u.s.c. 51319, (the Act), and by the Ad~inistrator delegated to 

the Regional Administrator of EPA, Region XI. 

FINDINGS 

1. The Sludae River Pollution Control District (the •oistrict•J 

is a political subdivision of the state organized under the 

laws of the State of Columbia and as such is a •person• 

under Section 502 of the Act, 33 u.s.c. 51362. 

2. The Sludge River Pollution Control District is the owner 

and operator of a wastewater treatment facility which provides 

advanced treatment to wastewater from the Towns of Locus and 

Sludge Falls. The facility discharges pollutants into the 

Sludge River, a navigable water of the United States as defined 

by Section 502 of the Act, 33 u.s.c. 51362. 
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3. The discharge of pollutants by any person into the waters of 

the United States, except as authorized by an NPDES Perll'lit, 

is unlawful under Section 30l(al of the Clean Water Act. 

4. On January 22, 1981, the District was issued National 

Pollutant Discharge Elimination System (NPDESl Permit Number 

~t0003456 (the •Permit•) by the Reqional Administrator of 

EPA pursuant to the authority given the Administrator of EPA 

by section 402 of the Clean Water Act, which authority has 

been delegated by the Administrator to the Regional 

Administrator. The Permit became effective on February 22, 

1981, and will expire on February 22, 1986. 

s. The permit authorizes the discharge of pollutants into the 

Sludge River, in accordance with effluent limitations and 

other conditions contained in the Permit. The limitations 

contained in Special Condition Al of the Permit require the 

plant to achieve monthly average limits of 7 mq/l for BOD 

and TSS, l mg/l for total phosphorus (Total Pl and 1 ng/l 

for ammonia nitrogen (NH3-N). 

6. Attached hereto and incorporated herein by reference is a 

summary of effluent data submitted by the District to EPA 

for the period from December, 1983 to Novenber, 1984. The 

data shows that: 

a.) the District violated the monthly average limits for 

TSS during two o( the twelve ~onths and violated the 

maximum daily li~its for BOD nine times and TSS 

twelve times over periods of three months and five 

months, respectively: 
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b.) The District violated the limits on daily maximum 

concentrations thirty times for NH3-N and twenty 

times for Total P over a six month period; 

c.) The District violated average monthly ~oncentration 

limits for NH3-N and Total P each ~onth over a 

period of four months and six months, respectively. 

7. EPA personnel performed a diagnostic audit inspection at 

the facility during 1984. The purpose of the inspection 

was to determine the cause of non-compliance with the 

effluent limitations for NH3-N and Total P. The inspection 

report was completed on December 8, 1984 and is attached 

~ereto and incorporated herein hy reference as a part of 

these Findings. 

a. Based on the inspection report, the facility is currently 

capable of meeting the concentration li"its for NH3-N and 

Total P if properly operated in accordance with Condition 02 

of the permit which requires maximizing the removal of 

those poltutants. 

9. Based on the above, I find that the District is in violation 

of Section 301 of the Act, 33 u.s.c. 51311, and permit 

conditions implementing that section contained in a perr:iit 

issued under Section 402 of the Act, 33 u.s.c. §1342. 

CWA Compliance/Enforcement 6-58 Guidance Manual 1985 



Chapter Six Exhibit 6-5 

- 4 -

Based on the foregoing FINDINGS and pursuant to the authority 

of Sections 308 and 309 of the Act, IT IS HERE&'! ORDERED: 

1. Within sixty days of receiving this ORDER, the District 

shall submit to EPA a plan for achievino co~oliance 

with the effluent limitations on NH3-N, Total P, BOD, 

and TSS. The plan shall address the operational 

problems cited in EPA's December 8, 1984, diagnostic 

~udit inspect~on report and identify any changes in 

plant operation, funding, and staffing necessary to 

meet the permit conditions. 

2. The District shall inunediately comply with all effluent 

limitations contained in SpAcial Condition Al of the 

Permit for BOD and TSS. 

3. The District shall 1~ediately achieve and comply with 

the interim effluent limitations spAcified in Attachment 

A for HH3-N and Total P as an inteC"T"ediate step toward 

achievinq final compliance. These interim effluent 

limitations shall terminate on May 1, 1985. ourinq the 

time period that the interi~ effluent limitations are 

in effect, all requirements and conditions of the 

Permit remain fully effective and enforceable. 

4. By Hay 1, 1984, the District shall have i~plernented 

any operational changes necessary to meet the pet"lllit 

effluent limitations for NH 3-N and Total P. The District 

shall comply with all effluent limitations contained in 

the Permit by nay t, 1985. 
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s. Where this ORDER requires a specific action to be ier

formed within a certain time frame, the District sh~tl 

submit a written notice of compliance or non-compliance 

vith each dea~line. Notification shall be.mailed ~ithin 

seven day~ after each required action. 

6. If non-compliance is reported, notification shall 

include the following infort'lation: 

a) A description of th~ nature and dates of violations: 

b) A description of any actions taken or proposed 

by the District to comply with the requirements: 

c) A descri~tion of any factors which tend to 

explain or mitigate the non-compliance: 

d) The date by which the District will perfot"l'I the 

required action. 

All reports shall be in writing and addressed as follows. 

Director 

Water Management Division 

u.s. Environmental Protection Agency 

Federal Building - Room 13 

Hokum, Centralia 12345 
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7. This ORDER does not constituta a waiver or a modification 

of tne terms and conditions of tne District' 1 "ernnt, 

whicn remains in full force and effect. EPA reserves 

tne right to seek any and all remedies avail,ble under 

Sections 309(b), (cl or (d) of the Act for any violation 

cited in this ORDER. 

8. Issuance of an Administrative Order shall not be deemed 

an election by EPA to forego any civil or criminal action 

to seek penalties, fines, or other appropriate relief 

under the Act. 

9. This Order shall bftcome effective upon the date of 

receipt by the District. 

Dated this -------- day of --------

Signed: 
Prudence Purewater 
Regional Administrator 
~.s. EPA, Region ~I 
Federal Building 
Hokum, Centralia 12145 
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"!r, AdalllS 
Peerless Company 
RR 03 
Burning River, Centralia 12346 

RE: Administrative Order IXI-A0-85-06 
(NPDES Permit NO. 1111112) 

Dear Mr. Adams: 

Exhibit 6-5 

Attachment 1-E 

This Ls to notify you that as of nay 15, 1985 the above named 
permittee appears to have complied with Adm1nLstrative Order 
tXI-A0-85-06 issued on February 24, 1985. This Administrative 
Order has been placed on inactive status, and the Aqency intends 
no further enforcement action at this time based on presently 
available information. 

Sincerely, 

Director 
Water Management Division 

cc: Compliance Information and Support Branch 
OWEP (EN-338) 
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ATTACHMENT 2 

SAMPLE EVALUATION CBECKLIST FOR EPA's 
CWA SECTION 309 AOMINISTRATI\E ORDERS or STATE EQUIVALENT 

The purpose of this checklist is to serve as a guide for review of. 
State AO's or EPA's AO's. 

1. Region: 

2. State: 

J. Date Issued: 

4. Major Minor 

s. Municipal Non-Municipal 

6. Does the administrative order contain a title? 

*7. Does the order establish the venue of the 
issuing authority? (i.e., identification of 
EPA Region). 

8. Does the order provide the address of the 
issuing authority? 

9. Does the order contain a standaL·c docket 
number? (1.e., X-A0-84-01: XaRegion: AOaAO: 
94•Yearr Ol•Serial Number). 

10. Does the order state the appropriate statutory 
authority for issuing the order? (i.P-., CWA 
Section 309(al and where reports or information· 
are required, Section 308). 

Yes No 

•11. Does the order contain a suitabio state~ent of 
delegation? (i.e., Delegation should correspond 
to signatory of order). 

* 

12. Does the order identify the legal status of 
the violating party? (1.e., leqal status as a 
corporation, municipality, etc.I. 

These questions are of particular interest Eor EP~ 1ssued 
Admin1strat1ve Orders. 

CWA Compliance/Enforcement 6-63 Guidance Manual 1985 



Chapter Six Exhibit 6-5 

13. Does the order descriLe the legal authority/ 
instrument which is the subject of the violation? 
(e.g., statutory prov_sion, regulatory provision. 
if applicable, statutory authority for permit 
issuance, name of penJittee, permit number, date 
permit issued, permit modification or extension, 
date previous administrative order issued, etc.). 

Examples 

Statute 

NPDES Permit 

14. Does the order contain a specific findinQ that 
the discharger is in violation of a soecific 
statutory or permit requirement? 

15. Does the order describe or reproduce the 
specific terms of the legal authority/ 
instrument which are the subJect of the 
violation? (e.g., effluent limitations, 
compliance schedules, etc.). 

16. Does the order state, with reasonable 
specificity, the natur& of the violation? 
(e.g., type of violation, date, evidence, 
etc.). 

Examples 

Reporting or monitoring violation 

Effluent limitation violation 

Violation of special permit condition 

Pretreatment violation 

Unpermitted or unauthorized discharqe 

Failure to meet O&H/construct1on schedule 

Violation of a Section 308 letter 

Improper O&H 

Other 

Yes !!2, 
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17. Does the order specify the duration of violation, 
it known? 

Estimated vio.ation 

*18. Does the order docul'lent prior requests to the 
v1olatin9 party for compliance with the legal 
authority/instrument? (e.g., telephone calls, 
letters, meeting, etc.). 

*19. Where the order is issued for a CWA Section 
308 violation does the order provide the 
violating party with an opportunity for prior 
consultation? 

20. Does the orde: establish interim effluent 
limitations? 

21. Does the order set out clearly any specific 
steps which EPA/State wants the violating party 
to take to achieve compliance? 

Exal'lples 

Submissi~~ of monitoring reports 

Col'lpliance with existing effluent limitations 

Subl'lission of pretreatment program 

Exhibit 6-5 

Mo 

Sub"ission of correction/compliance clan or study evaluating 
compliance options 

Compliance with existing O&M/construction schedule 

Compliance with interim effluent limitation 

Compliance with categorical or general pretreatment Standards 

Other 

22. Are the number of days reasonable for the 
type of relief sought? 
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23. Does the order contain a specific requireMent 
and date for final compliance? 

24. Does the order specify a canner and time frame 
for reporti~g compliance with the teC'l'ls of the 
order to the issuing authority? 

25. Does the order specify the effective date of 
the order? (e,q., Date of receipt, date of 
consultation, etc.). 

26. What is tha elapsed tiMe between the dates of 
violation and the date of issuance of the 
order? Is the elapsed time reasonable? 

NumtJer of days ---------

*27. Who is the signatory of the order? (Choose 
~or less). 

Regional Administrator 

Regional Counsel 

Water Division Director 

State Water Pollution Control Officer 

Other -----------
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Attachlllent 3 

Recanmended Format - CWA - Administrative Orders 

General Approach 

Summary of Changes from the 
April 18, 1975 Guidelines on 
Administrative Order Format 

The April 18, 1975 guidance entitled •Guidelines for issuing 
Administrative Compliance Orders Pursuant to Section J09(a)(3) and 
(al(4) of the Federal Water Pollution Control Act, as Amended,• has 
been clarified and been brought up to date with the new July 1985 
•Recanmended Format for Clean Water Act Section 309 Administrative 
Orders. • 

Some examples of the modifications and additions are: 

0 The new guidance makes it clear that citations of the regulatory 
basis of violations must also include the underlying statutory 
basis of the regulation. 

0 The new quidance makes it clear that the basis of the violation 
may be set off in a seoarate section of the order if the Region 
so chooses. 

• The Section on Tetms of the Order has been expanded to explain 
in greater detail the need for a final date for tiMe periods for 
coninq into canpliance. This section also deals with prescribed 
methods which may be imposed on Orderees through AO' s (i.e., the 
closer the reau1rement to achieving compliance, the sounder the 
leaal position to include the requirement in an AO). 

0 The discussion on using successive AO's has been eliminated since 
the current view, successive AO's for the same noncompliance 
problems should normally be avoided and the case should be 
escalated to the referral process. 

0 The discussion on personal service of AO's hds been eliminated 
since this is extremely resource intensive and the accepted 
~ethod of service is now by Certified Mail-Restricted Delivery 
with a return receipt. 

• New attachments have been included such as the sample AO. Other 
attachments were updated. 

0 We have added a section on Additional Provisions, such as a 
commonly used statement that further violations of the require
ments of the AO and the permit may result in civil action 
including a penalty of up ta Sl0,000 per day, ineligibility for 
Federal contracts, grants and loans and suspension of the permit. 

0 The Order portion of the r.uidance and the Sample AO indicate 
that Orders which include milestones should include reporting 
requirements under Section 308 of the Act. 
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llodel Municipal Administrative Orders 

Cover letter - AO's for Preparing 
MCP's and CCP's 

Honorable 

CertifiP.d Mail - Restricted Delivery 

RE: 

Dear 

Attached hereto is an Adm1nistrat1ve Order directed to 
a , (the municipality) which makes findings 

that a is in violation of the requirements of 
·(the Clean Water Act (the Act) and)X its National Pollutant 
Discharge Elimination System (NPDES) permit. The Order requires 
the performace of certain activities aimed at correcting those 
violations at the earlieet possible time. fhe Order is served 
on you as a municipal off 1cal. 

[The municipality may wish to review the enclosed facility 
plan which you have previously prepared as an aid in responding 
to the questions asked in the Order.] XX 

After a response has been reviewed, a 
second Administrative Order will be entered or a court action 
may be commenced. The Order or prayer for relief will require 
correction of violations in a timely manner. Interim effluent 
limits pending attainment of permit limits may also set. 

The responses to the questions asked in the Order must be 
signed by a principal executive officer or a ranking official of 

a • The person signing the responses must certify 
as to their accuracy. The form of certification should be 
substantially the same as either the forms contained in 
Attachment ---

The failure to comply with the terms of the Order may result 
in the taking of legal action under Section 309 of the Act. 
Compliance with the terms of the order will, however, not excuse 
past or future violation~ of the NPDES permit (or the Act) .x 

• you have any questions concerning the Order, please contact: 

Very truly yours, 

NOTES 

a 
x 
xx 

Name of Mun1c1pal1ty 
omit bracketed words if CCP i~ requested 
Use bracketed words if accompanying MCP request and 
Facility Plan has been suhmitted. May be deleted,at 
option of Agency. 
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' 
AO ~ Request for MCP 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 

IN THE 14ATTER OF Docket No. 

Exhibit 6-6 

Proceedings under Section 309(a)(3) 
of the Clean Water Act, as amended, 
33 U.S.C, 1319(a)(3), in re: NPDES 
Permit No. 

FINDINGS OF VIOLATIONS 

AND 

ORDER FOR COMPLIANCE 

STATUTORY AUTHORITY 

This Order is issued pursuant to Section 309(a)(3) of the Clean 
Water Act (the Act), 33 u.s.c. l319(a)(3), which grants to the 
Administrator of the United States Environmental Protection 
Agency (EPA) the authority to issue orders requiring persons 
to canply with Sections 301, 302, 306, 307, 308, and 405 of the Act 
and to canply with any conditions or limitations implementing any 
of such sections, in a National Pollutant Discharge Elimination 
System (NPDESl permit issued under Section 402 of the Act. 
This authority has been delegated to the Regional Administrator. 

The Order is based on findings of violations of effluent 
limitations contained in an NPDES per111it and of violations of 
Section 30l(b) of the Act. 

FINDINGS 

1) The a (the •Permittee•), is a 
municipality which owns and operates a publicly owned 
treatment works including a ..... million gallon per day design 
capacity b wastewater treatment facility 
which discharges to the , a water of 
the United States. 

2) Section 30l(b) of the Act set a deadline of July 1, 1977 
for canpletion of all construction necessary to meet 
secondary treatment [and water quality]C requirements and 
to discharge effluent meeting those limits. [Certain publicly 
owned treatment works may, pursuant to Section 30l(i) of the 
Act, be issued NPDES per111its which allow attainment at a 
later date, but not later than July 1, 1988.)g 
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3) 

4) 

5) 

(6) 

Exhibit 6-6 

On , a was issued National Pollutant 
Discharge Elimination System (NPDES) Permit N1.1111ber (the 
•permit•) by the pursuant to 
Section 402 of the Act, 33 u.s.c. 1342. The permit became f 
effective on 19 , and will expire on 19 
That permit requireg the attainment of secondary treatment 
(and water quality] limitations after its effective 
date, (and does not contain any extension of time 
authorized by Section 30l(i) of the Act]. 9 

Discharge Monitoring reports and the records of EPA 
Region relating to construction grants under Title II 
of the Act show that permittee has consistently failed to 
meet and continues to fail to meet the numerical effluent 
limits contained in the permit and has failed to construct 
treatment works necessary to achieve caupliance with the 
requirements of Section 30l(b)(l) of the Act. (Cite 
specific doc1.1111entation showing recent violations per OMR's, 
etc. and specific records showing lack of construction). 

a is therefore found to be in violation of a final 
daacrrine contained in Section 30l(b)(l) of the Act, and is 
also found to be in violation of the effluent lll1litations 
of its NPDES permit implementing Section 30l(b) of the 
Act. 

Section 309(a)(5) of the Act requires that Administrative 
Orders to correct failures to meet final deadlines estab
lished under the Act specify a time for canpliance that 
does not exceed the time determined to be reasonable, taking 
into account the seriousness of the violation and any good 
faith efforts to canply with applicable requirements. 
Following receipt of (1) 1nfotT11ation concerning the type 
of construction it proposes to use to meet treatment require
ments and its NPOES permit, (2) the method of financing 
that construction, and (3) permittee's estimate of the 
time necessary to cauplete the necessary work, I will 
determine what is a reasonable time for a to meet 
pe.mit effluent limits and the statutory deadline. 

I will require certain information fran the Permittee to 
determine appropriate interim effluent limitations until the 
final permit effluent limitations are required to be met.Jd 
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Based on the above findings it is hereby ORDERED: 

a shall, within days furnish responses to all -
questions contained in Exhibir-1, including confirmation of 
approval of Municipal Canpliance Plan by the municipality 
and send the responses to~~~-

This order entered this ~- day of ~~' 198~, shall be 
effective on receipt. 

(Name and Title of Authorized 
Signatory) 

Note: 

a 

b 

c 

d 

e 

f 

Pill in name of municipality. 

Describe current facility, e.g., primary. 

Applies only if subject to Section 30l(b)(ll(Cl requirements. 

Does not apply if the Permittee is currently under order 
to canply with interim linlits and the order is not going 
to be superseded. Revise paragraph if interinl order is in 
effect but further information is needed to confirm that 
those limitations are still appropriate. 

Include only if appropriate. This sentence may be modified to 
show receipt of a S30l(i) application and subsequent reJection. 
Substitute language showing issuance of and subsequent 
withdrawal of ECSL, if appropriate. 

Modify or expand if permit has expired but is currently 
effective under applicable State or Federal law. 

Include only if appropriate. 
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Exhibit 1 to this AO is identical to Enclosure 1 of Exhibit 

6-1 attached to §308 letter requesting preparation of MCP. 
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Table BB 

Exhibit 6-6 

Table BB to 
Enclosure I 
Proposed 
Compliance 
Schedule 

Date completed or 
Work to be completed 

1. Employ engineer to plan project 
2. Approve Planning, including 

obtaining State approval 
3. Complete Plans & Specifications 
4. Approve Plans & Specif icat1ons 

including obtaining necessary State 
(and EPA) approvals 

S. Commence any required 
real property acquisition or 
condemnation proceedings 

6. Obtain possession of acquired 
or condemned property 

7. Obtain financing, including 
but not limited to awarding 
of State and Federal 
grants if any, and other 
financial commitments 

8. Advertise for bid 
9. Award construction contract 
10. Commence construction 
11. complete construction 
12. Commence Operations 
13. Attain permit effluent limits 

and full compliance with 
S30l(b) , Clean Water Act 

Note: Also include dates for progress reports on 
principal anticipated events, e.g. construction and 
equipment fabrication dates 
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A. F:FfUJEITT LIMITATIONS /IND KlNl'IURIOO RfX)UIRDlf.NTS 

l"....iriny the period hetJanning anct lasllng thrrugh 
the peunittee is authorized to discharge fran outfallslsl serial nunber(sl 

Such cUschargers shall be limited aoo monitored by the pennittce as specified belOo1: 

Effluent Characteristic Discharge Limitations 

kg/day( lbs/day I 
Monthly Avg \ol?ckly Avg 

Othr.r Units (Specify) 
Honthly Avg Weekly Avg 

ATTACHMENT A 

PERMIT LIMITS 
6/30/77 

Hpn l tori ng Requ i ranents 

Heasurenent 
Frequency 

The pll shall not b:! less than standard unitq nor greater than standard uni ts and shall be monl torP.ci 
. 

There shall bP no discharge of floating solids or vi sble foan in other than trace anounts. 

Sanples taken in canpliance with the monitoring requiranentq spec1f 1eci above shall be taken at the follo.1ing 
location( s): 
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AO - Request for CCP 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 

Exhibit 6-6 

IN.Tee HATTER OF Docket No. 

Proceedings under Section 309(a)(3) 
of the Clean Water Act, as amended, 
33 u.s.c. 1319(a)(3), in re: NPDES 
Permit No. 

FINDINGS OF VIOLATIONS 

AND 

ORDER FOR COMPLIANCE 

STATUTORY AUTHORITY 

This Order is issued pursuant to Section 309(a)(3) of the Clean 
Water Act (the Act), 33 u.s.c. 1319(al(3). Section 309(a)(3) grants 
the Administrator of the United States Environmental Protection 
Agency (EPA) the authority to issue order3 requiring persons 
to canply with Sections 301, 302, 306, 307, 308, and 405 of the Act 
and to canply with any conditions or limitation implementing any 
of such sections in a National Pollutant Discharge Elimination 
System' (NPDES) permit issued under Section 402 of the Act. 

0

This authority has been delegated to the Regional Administrator. 

The Order is based on findings of violations of conditions of an 
NPDES permit issued under Section 402 of the Act relating to 
canpliance with section 30l(bl of the Act. 

FINDINGS 

ll The a (the "Parmittee•), is a 
municipality which owns and operates a publicly owned treat-
ment works including a million gallon per day design 
capacity wastewater treatment fac1l '.ty 
which discharges to the ~~~.-a~w-a_t_e_r~o~f~ 
the United States. 

2) On , -~a~...,...,~~~~ ~as issued NPDES Permit 
No. (the perm1 t) by pursuant to 
Section 402 of the Act 33, u.s.c. 1342. The permit became 
effective on , 19 , and will expire 
on , 19 __ • a- -
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3) 

4) 

5) 

( 6) 

Exhibit 6-6 

The permit (Part I, Section A) requires the attainment of 
the weekly average, monthly average and other effluent 
limitations listed in Attachment B (the permit limits) on 
a continuing basis during the term of the permit. 

Based upon my review of Discharge Monitoring Reports furnished 
by permittee, I find that a has consistently discharged 
pollutants outside the effluent limitations stated in its 
NPDES permit. (Specify Nos. and source (DMR, etc. l of most· 
recent obtained information). I further find that these 
discharges continue at this time. 

a is in violation of the effluent limitations 
of its NPDES permit. 

A preliminary diagnostic evaluation of facility effectiveness 
was performed by at the request of EPA Region . 
That evaluation, a copy of which is attached, indicates ~
that the following may be among the major causes of 
permittee's failure to meet the permit llmits: 

Based on the 'above1 findings it is hereby ORDERED: 

la) a shall perform any and all needed corrective 
action and achieve canpliance with effluent limitations 
as shown in Part I, Section A of the permit and in 
Attachment B to this order within 30 days. The permittee 
shall within 45 days notify me of the corrective actions 
taken and certify that it believes the actions will result 
in continuous future canpliance with permit limitations. 

lb) If for any reason a is unable to complete necessary 
corrective measures within the tlme called for in paragraph 

. la, it shall prepare a Canposite Correction Plan, (Plan) 
as described in Attachment A, as follows: 

(i) Within 45 days of the effective date of this order, 
permittee shall furnish me with the following: 

(A) a confirmation that it will prepare or employ a 
consultant to prepare a Canposite Correction Plan, 
and a statement of t~e dates it proposes to st• t 
and canplete the Pla11. If the date for propoo;c.d 
canpletion is after , permittee will 
advise why it cannot complete the Plan by that date. 

(B) a statement of the names of the persons who will 
prepare and review the plan and information concerning 
their qualifications to prepare and/or review the 
plan and supervise its execution. 
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(ii) Unless otherwise advised to the contrary within 30 days 
of furnishing materials required under subdivision l(b)(i1 
of this order, a will canmence preparation of the Plan 
forthwith and shall canplete the Canposite Correction Plan 
by 198_, or if not disapproved by EPA, by the 
later canpletion date proposed in response to question 
lb)(i)(A). (Add clause calling for interim reporting, if 
desired.) Permittee shall send a copy of the Plan and 
proof of its acceptance by permittee within 45 days of the 
required caupletion date, as determined above. 

All responses are to be sent to ~-----------

A failure to canply with paragraphs la) or lb) hereof 
shall constitute a violation of this order. 

This order entered this __ day, of ____ , 198 , shall be 
effective on receipt. 

(Name and Title of Authorized 
Signatory) 

'Notes 

a 

b 

d 

Name or permittee. 

Applies only if there has been a prelimary diagnostic 
evaluation. Language cross referencing any reports, etc., 
which indicate problem sources or solutions may be 
substituted, or entire sentence deleted. 

If the permit has expired but has been continued by 
operation of law and the expired permit had 30l(b)(l) limits, 
add sentence showing continuing appl1cab1lity of final 
permit limits. 
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A. EFFUIENI' LIHITATIOOS /IND K>Nl'IORll'G RfX)UlltF>ICNTS ATTACHMENT B 

During the period beginning and lasting thrn.igh PERMIT LIMITS 

the peunittee is authorized to discharge fran outfalls(&) serial nunber(s) 

Such clif:;chargers shall be limited ard monitored by the peDlllttce as specified belcu: 

Effluent Characteristic Discharge Limitations Monitoring Requirements 

kg/day( lbs/day) Other Units ·1specify) Measurement Sanple 
Type Monthly Avg W:!ekly Avg ~iunthly Avg Weekly Avg Frequency 

The pll shall not be less than standard units nor greater than standard uni ts and shal 1 be moni torP.<1 

There shall ba no discharge of floating solids or visble fOill\ in other than trace amounts. 

Smiples taken in canpliance with the monitoring requirenents specif IE!'1 above shall be taken at the fella.ting 
location(sl: 
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DIAGNOSTIC EVALUATION 
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ATTACHMENT A 
Canposite Correction 
Plan Instructions 

I. INTRODUCTION 

Exhibit 6-6 

COMPOSITE CORRECTION PLAN 

The Canposite Correction Plan (CCP) is designed to identify 
and correct those areas in a POTW which are limiting the plant's 
ability to canply with its NPDES permit effluent limitations. 
The CCP is a two step process which should provide the most 
econanical method to improve POTW performance. The approach 
consists of an evaluation.step and a plan development step. 

The evaluation step is a thorough review and analysis of a 
POTW's design capabilities and the associated administration, 
operation and maintenance practices. It is conducted to provide 
information upon which to make decisions regarding efforts to 
improve performance.1 The primary objective is to determine if 
significant improvement in treatment can be achieved without 
making major capital improvements. This ob)ective is accomplished 
by assessing the capabilities of key unit processes and by 
identifying and prioritizing the factors which limit performance 
and which can be corrected. 

The plan development step uses the results of the evaluation 
to develop step by step instructions to correct each deficiency 
identified in the evaluation. The plan also must include a 
detailed scheduled for implementation and an associated itemized 
cost estimate. 
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1. QUALIFICATIONS OF PREPARER 

The below mentioned evaluation and plan may be prepared by staff 
from the municipality if qualified personnel are available. Such 
staff qualifications shall include training and experience in 
evaluating the design, construction, operation, maintenance and 
management of sewage treatment plants. If no such staff are 
available, the preparer shall be an engineering consultant with 
the above stated qualifications. In any case, the plan must be 
either prepared or reviewed by a professional engineer licensed 
for this type of analysis in the State where the plant is located. 

2, IN-DEPTH DIAGNOSTIC EVALUATION 

The Canposite Correction Plan shall be prepared using the results 
of an in-depth diagnostic evaluation of the plant's ability to 
meet its permit effluent limits. This evaluation shall at a 
minimum include: · 

a. A review of the plans and specifications as currently 
constructed. (Also a review of the results of EPA's or 
State's preliminary evaluation of the facility, if 
appropriate) 

b. A review of' all aspects of the current operations and 
maintenance practices at the plant. 

c. A review of all influent loading data in both quality 
and quantity including where appropriate a review of all 
industrial contributors to the plant and their pretreatment 
requirements. 

d, A review of all sludge handling practices at the plant. 

e. A review of the staffing, training, management, budge
0

t, 
and financial accounting at the plant, including and evaluation 
of the user charge system currently in effect. 

f, A review of all recent sampling, preservation and 
laboratory analysis and associated records used for determining 
in-plant process controls and canpliance with the permit 
effluent limitations. 

g. A review r•f other significant factors affecting compliance 
which are u ~ique to the plant. 
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3. CONTENT ~F COMPOSITE CORRECTION PLAN 

The Composite Correction Plan prepared using the above evaluation 
shall address all factors which are currently limiting or which 
could limit plant operating efficiency and the plant's ability to 
meet its permit effluent limitations. The plan shall include the 
following information: 

a. A list of all factors which are limiting the plant's 
treatment capability. 

b. An estimate of the effluent quality which the treatment 
plant is theoretically capable of achieving if all plant 
operations are optimized. 

c. Specific, proposed actions to correct each limitimg 
factors, including where appropriate specific changes to 
operating, maintenance, staffing, user charge system, sludge 
handling, pretreatment or budgeting practices or any other 
change which will optimize plant performance. Such proposed 
actions shall include capital improvements to the existing 
physical plant where appropriate. . . 

I 
d. A proposed schedule and cost estimate for implementing 
each change, including the date for full permit compliance. 
This schedule shall include specific dates by which each 
change will be initiated and completed. 

e. A certificate showing the method of financing any capital 
improvements or any other portions of the activities listed 
in paragraph c which will not be furnished frcm current 
receipts. 
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Attachment 
(Form of 
Certification) 

Form of Certification 

A. For use at all plants but most appropriate at large plants 
(where signatory has ultimate responsibility but lacks 
direct control or specific knowledge of details): 

I certify under penalty of law that this document 
and all attac?unents were prepared under my 
direction or supervision in accordance with a 
system designed to assure that qualified personnel 
properly gather and evaluate the information 
submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons 
directly responsible for gathering the information, 
t~e information submitted is, to the best of my 
knowledge and belief, true, accurate, and cauplete. 
I am aware that there are significant penalties 
for sub!llittin; false information, including the 
possiblility of fine and imprisonment for knowing 
violations. 

(40 CFR 122.22(d); 48 FR 39619, Sept. l, 1983) 

B. Alternate form. Appropriate for use at smaller plants (where 
signatory has direct control over and specific knowledge of 
details): 

I declare (or certify, verify, or state) under 
penalty of perjury that the foregoing is true and 
correct. Executed on (date). 

(28 u.s.c. 1746) 
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Model Notice of Deficiency 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

Region 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

John Doe 
Plant Manager 
Smith Industries, Inc. 
36 Sunshine Drive 
Clark, VA 24077 

RE: Notice of Deficiency 
EPA Identification No. 
Smith Industries, Inc. 

Dear Mr. 

----

-----

Exhibit 6-7 

The Environmental Protection Agency (EPA) has conducted an initial 
review of your permit application submitted on December 22, 1982, for 
an NPDES permit at the facility referenced above. This phase of our 
review was conducted to determine whether information submitted in 
your application was complete in accordance with the requirements of 
40 C.F.R. Part 122. Upon determining that the application is 
complete, EPA will conduct a thorough technical review. 

After reviewing the submitted material, we have determined that the 
application is deficient and have specified additional information 
needed to make it complete. A copy of our comments is enclosed. It 
is our intent that these comments assist you in the preparation of a 
complete NPDES application. 

If you have any questions regarding the review of your application or 
if you desire a meeting with EPA, please contact of my staff 
at the above address or at (telephone #). All correspondence should 
reference the EPA Identification Number. 

Sincerely, 

Jane Jones, Director 
Water Management Division 

Enclosure 
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Administrative Enforcement Actions: 
·Civil Penalty Provisions 

As of this writing, the Clean Water Act does not provide for the assessment 
of administrative civil penalties, except for penalties under Section 
3ll(j)(2) for failure to have, update, or implement an individual oil or 
hazardous substance contingency plan. The President's authority to assess 
these penalties has been delegated to the EPA Administrator. 
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1 Introduction 

In addition to administrative enforcement responses, the Administrator may 
initiate civil judicial actions under the Clean Water Act's enforcement 
provisions. Such civil judicial actions may be used to compel compliance 
with the CWA's statutory and regulatory requirements as well as to seek 
civil judicial penalties. If one or more of the following factors are 
present, a civil judicial action is generally preferable to issuing an 
administrative order: 

• A person has failed to comply with an administrative order; 

• EPA must immediately stop or require continuance of a person's 
conduct(!.:£., continue treatment of a discharge) to prevent 
irreparable injury, loss, or damage to the waters of the United 
States; 

• EPA must compel long-term compliance; 

• A judicial action will deter others from violating the requirements 
of the Act; or 

• Violators have gained substantial economic benefit from acts of 
noncompliance because administrative penalties are not available 
under Section 309 of the CWA. 

Statutory Authority 

Section 309(b) of the CWA authorizes the Administrator to commence a civil 
action for appropriate relief, including a permanent or temporary injunc
tion, for any violation for which he or she is authorized to issue an 
administrative compliance order under Section 309(a). Section 309(a)(3) 
authorizes compliance orders for violations of Sections 301, 302, 307, 308, 
318, or 405 or for violations of conditions or limitations in a Section 402 
or Section 404 permit implementing these sections. Before bringing a judi
cial enforcement action, EPA may notify the violator and the applicable 
state and may give the state 30 days to bring its own enforcement action. 
As a matter of Agency policy, EPA provides prior notification to states and 
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consults with them before taking action. (See "Implementing the State/ 
Federal Partnership in Enforcement: State/Federal Enforcement 
'Agreements,'" issued June 26, 1984.) 

Section 309(d) provides that violations of these sections, of an adminis
trative order, or of permit conditions implementing these sections give 
rise to liability for civil penalties of up to $10,000 for each day of each 
violation. EPA may commence both administrative and judicial enforcement 
for the same violations. 

The federal district court in which the defendant is located, resides, or. 
is doing business has jurisdiction to restrain such violations. The gov
ernment must give notice of any federal enforcement action to the affected 
state. Section 309(b) establishes the venue of Section 309 actions as "the 
district court of the United State in which the defendant is located or 
resides or is doing business."* 

Typical CWA judicial enforcement cases involve discharges without an NPDES 
permit or a Section 404 permit or violations of NPDES permit effluent 
limitations. EPA may also address violations of pretreatment standards, 
prohibitions, or requirements through these authorities. When EPA files 
suit against a publicly owned treatment works (POTW) or other municipally 
owned or operated facilities, it also must join the state under Section 
309(e). 

Section 309(f), added in the 1977 Amendments to the CWA, authorizes a sep
arate civil action for violation of pretreatment requirements. If the 
owner or operator of a treatment works (generally a POTW) does not commence 
appropriate enforcement action within 30 days of the Administrator's noti
fication of a pretreatment violation by a source discharging into the POTW, 
the Administrator may commence a civil action for appropriate relief, 
including but not limited to a permanent or temporary injunction against 
the POTW owner or operator and the industrial user. 

Section 402(h) provides for injunctive relief where a POTW permit condition 
is violated by authorizing EPA or an approved state to commence an enforce
ment action to restrict or prohibit the introduction of any pollutant into 
such treatment works by a source not using such treatment works prior to 
the finding that such condition was violated. 

Section 3ll(b)(3) prohibits the discharge of oil or hazardous substances in 
"harmful quantities" (see 40 C.F.R. §§110.J, 116.4, and 117.3) and author
izes EPA to bring a civil action in district court for such hazardous 
substance discharges and to obtain up to $50,000 in penalties. (The Coast 
Guard has authority to assess an administrative civil penalty of not more 
than $5,000 for oil discharges.) Where such discharge resulted from 
willful negligence or willful misconduct, liability may increase up to 
$250,000. This larger penalty is available only for hazardous waste dis
charges. Civil penalties may not be assessed under both Section 311 and 

* The same standard is adopted by Section 3ll(b)(6)(B) for Section 311 
cases. 
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Section 309. (Note that discharges under Section 311 exclude those dis
charges permitted under Section 402 or identified in an NPDES permit 
application and "caused by events occurring within the scope of relevant 
operating or treatment systems.") 

Section 311(c) authorizes the United States to remove and recover the oil 
or hazardous substances and to recover the costs of removal under Section 
31l(b)(6)(D), up to the limits established in Section 31l(f). 

Section 504 provides for injunctive relief if a water pollution source or 
combination of sources presents an imminent and substantial endangerment no 
the health or welfare (~., livelihood) of persons. The venue of Section 
504 actions is "the appropriate district court." Relief is legally avail
able under this section independent of whether a source is complying with 
permit requirements. Where a cause of action under Section 504 is taken, 
it often accompanies an enforcement action under Section 309(b). Civil 
penalties are not available under Section 504. 
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2 Elements of a Violation: Civil 

Evidence in Support of Civil Actions 

Evidence that can be presented to a court in accordance with the Federal 
Rules of Evidence is necessary to support each element of a civil cause of 
action. Therefore, before a civil action is filed, each element of the 
offense should be reviewed to ensure that there is competent evidence to 
support each element of the violation. Note that certain matters may not 
be easily established at trial as may first appear (~., the existence of 
a partnership and the number of days in violation). 

The following is a list of general evidentiary showings that should be met 
to prove the most common civil actions arising under the CWA. 

General Requirements for Civil Actions Brought Under Section 309 

Violations of Section 30l(a). The elements of proof in a Section 301 case 
(basically for a discharge not authorized by a permit or for permit 
violations) are the following: 

• The defendant is a person within the meaning of the CWA [see 
Section 502(5)]; 

• The defendant discharged pollutants within the meaning of the CWA 
[see Sections 502(12) and 502(6)] for each day alleged; and 

• Such actions were not in compliance with Sections 301, 302, 306, 
307, 318, 402, or 404 of the CWA, or a permit condition 
implementing these sections. 

Note that under Section 402(k), compliance with a validly issued NPDES 
permit generally constitutes compliance, for purposes of Section 309, with 
Sections 301, 302, 306, and 403. (This does not include, however, Section 
307 toxics standards, a Section 311 spill, or Section 504 imminent and 
substantial endangerment. The permit-as-a-shield rule is discussed in more 
detail in Chapter Eleven.) 
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The most common violations occur under Sections 301 and 402 (i.e., either 
discharging without an NPDES permit or violating the limitations or condi
tions of an NPDES permit). For violations of Section 301 concerning unper
mitted discharges, the government need only prove that the defendant has 
not been authorized to discharge pollutants but has done so. For viola
tions of Section 301 concerning permit violations, however, the government 
must plead the terms of the permit being violated and demonstrate the 
defendant's noncompliance with those terms. Because the CWA is a strict 
liability statute, neither a showing of intent [United States v. Earth 
Sciences, 599 F. 2d 368, 374 (10th Cir. 1979)) nor a showing of environmen
tal harm [Crpwn Simpson Pulp Co. v. Costle, 642 F. 2d 323, 328 (9th Cir.),. 
cert. denied, 454 U.S. 1053 (1981)) is required for liability to attach in 
Section 309 civil actions. 

Violations of Section 309 Orders. In actions that also address violations 
of a Section 309(a) administrative order, EPA must demonstrate the exis
tence of a valid administrative order and the defendant's noncompliance 
with the order. Note that Section 309 explicitly only authorizes civil 
penalties (as opposed to injunctive relief) as relief available to address 
administrative order violations. This does not preclude application for 
injunctive relief to correct the underlying violations that were the basis 
of the administrative order. 

Violations of Section 307(d). In a Section 307(d) pretreatment case, EPA 
must plead the applicable pretreatment regulations--either a categorical 
standard or a requirement in the general pretreatment regulations, such as 
a violation of the general prohibitions under 40 C.F.R. §403.S~as well as 
the defendant's violations of those regulations. Note that pretreatment 
reporting violations are violations of Section 308, and not Section 
307(d). Since the majority of industrial users are subject to both elec
troplating categorical standards (due April 27, 1984 for non-integrated 
facilities and June 30, 1984 for integrated facilities) and metal finishing 
categorical standards (due February 15, 1986), EPA should ensure that the 
treatment for electroplating will be consistent with the treatment needed 
to meet the metal finishing requirements by the metal finishing deadline. 
(This will help avoid relitigation for violations of metal finishing 
standards.) 

In an enforcement case involving alleged violation of pretreatment catego
rical standards, a defendant may argue that he or she is entitled to 
removal credits pursuant to Section 307(b)(l) and 40 C.F.R. §403.7 (i.e., a 
credit for the extent to which the POTW can treat the indirect discharge). 
Unless the POTW has applied for and been granted removal credits, such an 
argument is not a defense. 

POTW Violations of Requirements for Local Pretreatment Program. If the 
POTW is required to prepare a local pretreatment program for approval by 
EPA or the state (if the state has an approved pretreatment program) and 
implement that program, this requirement must be contained in the POTW's 
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NPDES permit to place EPA in the strongest enforcement posture.* Sections 
309(b) or 309(f) may provide a federal cause of action in limited circum
stances even if the requirement is not in a permit, particularly if the 
POTW has other permit violations or there are industrial user violations 
exacerbated by the absence of a pretreatment program. Note that a POTW 
with an approved local program is expected to take an active enforcement 
role. 

In some cases, a POTW may have both NPDES permit and pretreatment viola
tions. In general, EPA should enforce against all available violations in 
a single action. However, in certain circumstances, EPA may wish to purs4e 
only the pretreatment violations, and preserve its right to enforce subse
quently against the NPDES violations. To minimize any ~ judicata prob
lems, the complaint should include only the facts necessary to support the 
pretreatment violations. 

The government may decide to proceed simultaneously against a POTW and an 
indirect discharger violating general pretreatment prohibitions, categor
ical standards, or properly adopted local limits. 

Violations of Section 404. EPA may bring a Section 404 case if there has 
been a discharge without an Army Corps of Engineers (Corps) or state-issued 
permit or for the violation of a state-issued permit. Where a Corps permit 
has been violated, the Corps has primary enforcement responsibility. In 
these cases, the enforcing agency must prove the discharge occurred without 
any authorizing dredged or fill material permit under the appropriate 
regulatory definition. (The EPA definitions are provided at 40 C.F.R. 
§233.3.) Note that under Section 404(p), compliance with a valid dredged 
or fill permit generally constitutes compliance with Sections 301, 307, and 
403 of the CWA. 

G~neral Requirements for Civil Act~ons Under Section 311 

In a Section 311 discharge case, EPA must prove that the defendant dis
charged a harmful quantity of oil or a reportable quantity of hazardous 
substance into the waters of the United States, an adjoining shoreline, a 
contiguous zone, or an open ocean if the resources of the United States are 
affected, and that the discharge occurred within a 24-hour period. 

Hazardous substances are defined at 40 C.F.R. §116.4 and reportable quanti
ties are defined at 40 C.F.R. §117.3. The courts have held that due care 
provides no defense to liability (See e.g., United States v. Coastal States 
Crude Gathering Co., 643 F. 2d 125 (5th Cir. 1981). 

* The cause of action here is for violation of a permit condition imposed 
under Section 402(b)(8) for the purpose of implementing Section 307. 
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3 Procedures for Filing Actions 

The Assistant Administrator for OECM (or the Assistant Administrator's 
delegatee), refers requests for CWA civil judicial actions to the Depart
ment of Justice (DOJ), unless direct referral from the Regional Office is 
permitted.* In most instances, the designated lead Agency regional attor
ney prepares a referral package with technical support from the Regional 
water program office.** The Regional Administrator signs the referral 
package and forwards it to OECM (with a copy to the appropriate 
Headquarters program office). 

Preparation of the Referral Package 

The referral package should contain a referral memorandum and a civil liti
gation report. 

Referral Memorandum 

A referral memorandum identifies the primary elements of the proposed liti
gation. Specifically, the memorandum should include the following items: 

* 

** 

• Identification of the potential defendants; 

• Brief factual summary of the case; 

The Regional Office also has independent authority to refer requests 
for emergency temporary restraining orders under the Act to the Depart
ment of Justice and the appropriate United States Attorneys Office. 
When exercising this authority, however, the Regional Administrator 
must notify the Assistant Administrator for OECM (or the Assistant 
Administrator's designee). 

Headquarters program and Enforcement Counsel staff may participate more 
actively in the case development process if precedential or nationally 
significant issues are involved. See "EPA Policy on Nationally Managed 
or Coordinated Enforcement Actions~January 4, 1985. 
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• Identification of the major issues (including potential problems 
that may exist with the case); 

• Status of past Agency enforcement efforts; and 

• Names of regional legal and technical staff and the DOJ attorney 
who are involved in the case, including the lead attorney. 

Civil Litigation Report 

In addition to the referral memorandum, the referral package must contain a 
civil litigation report (signed by the designated lead EPA attorney) and 
supporting documents. (See Exhibit 8-1 for a complete outline and guide to 
preparing the report.) The report must include the following items: 

• A draft complaint; 

• Sections of the CWA and regulations that have been violated; 

• A description of the evidence sufficient to prove each element of 
the violation, including a copy of documentary evidence and a 
summary of expected expert testimony; 

• A description of attempts to resolve the violation, including a 
description of any administrative action taken to date; 

• Any past, anticipated, or pending state or federal actions (admin
istrative or judicial) against the violator; 

• Evaluation of potential defenses and how the government would 
refute them; 

• List of equities that may weigh against granting the relief; 

• Evaluation of any issues of national or precedential significance; 

• Description of environmental harm or other factors that justify 
prosecution; 

• Description of the pollution control remedy to be sought; and 

• Discussion of an acceptable civil penalty settlement figure and 
potential for settlement. 

In ~ddition, it may be appropriate to include an enforceable draft consent 
decree that: 

• Provides for compliance as expeditiously as practicable; 

• Is in accordance with requirements of applicable statutes, regula
tions, and policies; 
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• Contains adequate reporting and testing provisions; 

• Includes an appropriate termination date or specifies some other 
process for concluding the court's jurisdiction; 

• Includes an appropriate penalty in accordance with the applicable 
penalty policy; and 

• Otherwise comports with "Guidance for Drafting Judicial Consent 
Decrees" (see General Enforcement Policy Compendium, GM-17) and 
"Guidelines for Enforcing Federal District Court Orders in 
Environmental Cases" (~ General Enforcement Policy Compendium, 
GM-27). (For municipal cases, see also "Municipal Enforcement 
Guidance," October 25, 1984.) 

Civil Penalty Amount. The litigation report should state the maximum pos
sible civil penalty, which is calculated on the basis of the number of 
violations, multiplied by the number of days of violation, multiplied by 
$10,000. The report should also contain the "initial penalty target 
figure." As provided in the EPA "Civil Penalty Policy," July 8, 1980, 
(contained in the Water Compliance/Enforcement Policy Compendium), and the 
"Guidance for Calculating the Economic Benefit of Noncompliance for a Civil 
Penalty Assessment," November 5, 1984, contained in the General Enforcement 
Policy Compendium, GM-33, this figure includes the economic benefit factor 
(i.e., benefit gained from delayed compliance) plus the adjusted gravity 
factor. This figure represents the Agency's first settlement goal. The 
gravity figure may be adjusted during negotiations as more information 
becomes available. However, the economic benefit figure should not be 
adjusted downward unless EPA obtains more accurate, verifiable information 
that would justify recalculation of economic benefit. Because the minimum 
acceptable figure is usually lower than the maximum statutory amount, EPA 
and DOJ negotiators must guard this minimum sum in the strictest confidence 
so that the potential for maximum penalties serves as an impetus for the 
violator to settle. 

EPA issued a new Civil Penalty Policy on February 16, 1984 (contained in 
the General Enforcement Policy Compendium, GM-21). EPA is developing a 
CWA-specific penalty policy to implement the new policy. 

Enforceable Consent Decree. The report may include a draft consent decree 
designed to secure compliance as expeditiously as practicable. If the dis
charger has agreed to a settlement, the decree should accompany the re
port. [Note that any offer of settlement to a potential defendant should 
be discussed with OECM staff before being released. See "Headquarters 
Review and Tracking of Civil Referrals" (March 8, l 980and "Implementation 
of Direct Referrals for Civil Cases Beginning December 1, 1983," (November 
28, 1983) contained in General Enforcement Policy Compendium, GM-26 and 18, 
respectively.] If the source has not agreed to settle, the draft decree 
should contain schedules and other agreements most favorable to the Agency 
because the draft decree will represent the starting point for negotia
tions. 
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The contents of a consent decree ultimately depend upon the underlying vio
lation and the circumstances under which the violation will be remedied. 
Section 4 of this chapter discusses the terms of a settlement agreement in 
greater detail. In addition, General Enforcement Policy Compendium 
documents GM-17 and GM-27 should be reviewed when preparing consent 
decrees. 

Headquarters and Department of Justice Review 

Once the referral package is received by Headquarters, Enforcement Counsel 
attorneys will conduct a limited final legal review to ensure completeness, 
accuracy, and consistency with applicable Agency enforcement policies. The 
Headquarters water program off ice provides a technical and program policy 
review of litigation reports. Headquarters will transmit the case to DOJ. 
OECM will notify the Regional Administrator upon the transmittal of the 
civil referral. 

Following the referral of a case, the lead EPA attorney will be responsible 
for coordinating responses to all requests for supplemental information by 
DOJ or the U.S. Attorney's office. The lead Agency attorney also will be 
responsible for keeping program officials, the Office of Public Affairs, 
and other previously involved Agency attorneys apprised of case 
developments. After EPA refers the case to DOJ, DOJ prepares the necessary 
court papers and gathers information needed to support a court action 
(sometimes in conjunction with the local Assistant U.S. Attorney) and then 
sends the case to the U.S. Attorney for filing. 

Direct Referrals 

On September 29, 1983, EPA and DOJ agreed to permit Regional Offices to 
refer certain cases directly to DOJ without Headquarters concurrence. In 
those cases the Regions should send referral packages to the Assistant 
Attorney General, Lands and Natural Resources Division, Department of 
Justice, P.O. Box 23495, Washington, o.c. 20026. The Regions may directly 
refer the following cases under the CWA: 

• Cases involving discharges without a permit by industrial 
dischargers; 

• All cases against minor industrial dischargers; 

• Cases involving only failure to monitor or report by industrial 
dischargers; 

• Referrals to collect stipulated penalties from industrial dis
chargers under consent decrees; and 

• Referrals to collect administrative penalties under Section 3ll(j) 
of the CWA. 
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See "Implementation of Direct Referrals for Civil Cases," November 28, 
1983, contained in the General Enforcement Policy Compendium, GM-18. 

Regional Of fices should send copies of direct referrals simultaneously to 
OECM and the Headquarters program office. If elements of a referral 
include national or precedentially significant issues, or otherwise do not 
fall within these guidelines, the Regional Office must refer the case to 
EPA Headquarters. 

Enforcement Docket System 

Regional and Headquarters staff enforcement attorneys must enter and track 
all civil judicial cases in the EPA Enforcement Docket System. Guidance on 
docket procedures is contained in the March 8, 1984, memorandum entitled 
"Headquarters Review and Tracking of Civil Referrals," which is contained 
in the General Enforcement Policy Compendium, GM-26. 

Guidance Documents on Case Development Procedures 

Agency employees who are involved in the investigation and referral to DOJ 
of CWA civil judicial actions should familiarize themselves with the Agency 
documents listed below. These documents are contained in the General 
Enforcement Policy Compendium: 

• Memorandum of Understanding Between the Department of Justice and 
the Environmental Protection Agency (June 15, 1977) GM-3; 

• Quantico Guidelines for Enforcement Litigation (April 8, 1982) 
GM-8; 

• General Operating Procedures for EPA's Civil Enforcement Program 
(July 6, 1982) GM-12; 

• Working Principles Underlying EPA's National Compliance/Enforcement 
Programs (November 22, 1983) GM-24; 

• Case Referrals for Civil Litigation (September 7, 1982) GM-13; and 

• Headquarters Review and Tracking of Civil Referrals (March 8, 
1984) GM-26. 

Interrelationship of Referral Process, Litigation, and Negotiations 

Concurrently with the preparation of the civil litigation report, the 
referral process, and the pendency of litigation, the government may con
duct negotiations with the violator aimed at settling the case. The vast 
majority of CWA cases are settled by negotiation. However, litigation 
reports must be prepared and negotiations must be conducted on the 
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assumption that the case will eventually go to trial and will require proof 
of each element of violation, as well as support for the civil penalty and 
injunctive relief sought. 

Before beginning settlement negotiations, the federal government's litiga
tion team must agree upon what constitutes an acceptable settlement. The 
team must know what pollution-control remedies are required, the schedule 
for compliance, the penalty figure, and any other facility-specific 
requirements either necessary or desirable to abate the pollution and to 
monitor compliance. 

Filing the Complaint 

The civil action commences with the filing of a complaint (Federal Rules of 
Civil Procedure, Rule 3). The complaint may be filed in the U.S. district 
court in which the violation occurred or in which the defendant resides or 
does business. 

Complaints are governed by the General Rules of Pleading established by 
Rule 8 of the Federal Rules of Civil Procedure. Complaints must state a 
cause of action (i.e., the complaint must allege facts that constitute a 
violation of the CWA). 

Complaints are filed on behalf of the United States of America. Conse
quently, the complaint should be styled as "United States v. Polluter" 
rather than "Environmental Protection Agency v. Polluter" or "(Name of EPA 
Administrator) v. Polluter.M In filing a complaint, EPA should consider 
joining corporate officials or city officials, in addition to the corpora
tions and cities themselves. EPA should also consider joining the parent 
corporation of a defendant subsidiary. 

The complaints must also state the grounds upon which the court's jurisdic
tion lies. Usually, the government asserts federal court jurisdiction 
under Section 309 of the CWA, 28 U.S.C. §1331 (the "federal question" 
jurisdiction when the amount in controversy exceeds $10,000), 28 U.S.C. 
§1345 (the United States as a plaintiff), and 28 u.s.c. §1355 (when the 
government seeks a civil penalty). 

Complaints must also contain a demand for relief. CWA complaints generally 
request both injunctive relief and the imposition of civil penalties. Once 
the government files a complaint, the source is potentially liable for pay
ment of penalties and must report the potential liability to shareholders 
and the Securities and Exchange Commission in its "10-K" form. This 
requirement does not apply to closely held corporations, which are often a 
major problem. Shareholder pressure may help force the company's officers 
to settle sooner. A filed complaint can improve the quality and timing of 
a settlement because the source is faced with a trial and potentially large 
penalties. 
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Exhibits 8-2 and 8-3 contain sample complaints used in industrial and muni
cipal enforcement cases, respectively. 

In addition, on October 17, 1984, EPA issued "Model Pretreatment Complaints 
and Consent Decrees." The model complaints address the following pretreat
ment violations: 

• Failure of an industrial user to submit a baseline monitoring 
report (BMR) -- industrial user as defendant; 

• Failure of a POTW to submit a pretreatment program -- POTW and 
state as defendants; 

• Failure of an industrial user to meet categorical standards -
industrial user as defendant; and 

• Failure of an industrial user to meet categorical standards -
industrial user, POTW, and state as defendants.* 

Exhibit 8-4 contains a sample pretreatment complaint alleging violations of 
categorical pretreat~ent standards and national prohibited discharge 
standards, and alleging failure to submit a BMR and other pretreatment 
reports. 

Injunctive Relief 

EPA generally seeks injunctive relief to obtain compliance with permit 
limitations or conditions or other CWA requirements. Injunctions are an 
equitable form of relief within the discretion of the court. [See United 
States v. Romero-Barcelo, 456 U.S. 305 (1982).] 

In seeking injunctive relief in NPDES permit violation cases, EPA generally 
requests a compliance schedule for meeting the required pollution control 
and final compliance dates. This will include interim effluent limitations 
that will ensure the greatest amount of pollution control reasonably 
achievable. In addition to specifically requiring compliance with effluent 
limitations, EPA may also require certain actions and practices including 
sampling, monitoring, and reporting requirements. Should the discharger 
fail to comply, the court order, if entered on consent, should include 
stipulated penalties. 

* The reader may obtain the sample complaints in the October 17, 1984 
memorandum from the Office of Enforcement and Compliance Monitoring, 
Associate Enforcement Counsel for Water Enforcement, LE-134W, 
Washington, D.C. 20460. 
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The government must prove that there was a violation of the CWA and that 
there is no adequate remedy at law (e.g., civil penalties are not adequate 
to "right the wrong" because they will not mitigate the environmental harm 
caused by the defendant's violation). The remedy should correct the viola
tions without being unnecessarily burdensome to the defendant. However, 
the government need not necessarily prove irreparable injury. [~, e.g., 
Bowles v • .!!!!!£., 146 F. 2d 428 (9th Cir. 1944).] 

In the case of municipal defendants, it is usually advisable to determine 
the financial capability of the defendant to finance the injunctive 
relief. While financial inability of a defendant does not, by itself, 
constitute a reason not to take enforcement action, it is. proper for the 
government to consider financial ability or inability in determining its 
priorities in demanding relief. In some cases a defendant's financial or 
other inability to comply may require that the defendant cease operations 
[U.S. Steel v. Train, 556 F. 2d 822, 838 (7th Cir. 1977]. Where the 
defendant is a POTW, such a result would always be counterproductive in 
terms of pollution control. More appropriate remedies may include the 
following: 

• An order to develop a financial plan for achieving compliance as 
expeditiously as possible; 

• An order compelling maximum use of existing facilities until final 
compliance can be achieved; 

• An order containing an extended compliance schedule that takes into 
account the municipality's financial situation; 

• An order requiring initiation and prosecution of a legal action to 
recover from other responsible parties, such as the architect/ 
engineer, contractor, or manufacturer (perhaps with EPA technical 
and legal assistance under Section 203(a) of the CWA); and 

• An order prohibiting the POTW from accepting new contributors until 
it is able to treat the additional wastes adequately [See Section 
402(h)]. 

Note that the "National Municipal Policy," January 23, 1984 (contained in 
Water Compliance/Enforcement Policy Compendium) expects compliance with 
secondary treatment by no later than July 1, 1988. For further guidance, 
see this policy as well as "Municipal Enforcement Guidance," October 25, 
1984. 

When injunctive relief may result in prohibiting a discharger from 
operating, EPA must show that the discharger either seriously or imminently 
threatens public health or causes substantial and unavoidable nonhealth 
injuries [Harrison v. Indiana Auto Shredders Co., 529 F. 2d 1107 (7th Cir. 
1975; Clean Air Act case)]. 
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An injunction operates in personam (meaning "against the particular 
person"), so that the district court in which the motion is filed must have 
in personam jurisdiction over the party against whom the injunction is 
sought. Usually this means that the person or corporation who is the 
defendant must live or have a place of business within the state. Further, 
service of process, or the delivery of written notice, is subject to the 
territorial limits of the state in which the district court is located 
unless otherwise provided for in a statute. [See also, Federal Rules of 
Civil Procedure, Rule 4(f).] -- --

Temporary Restraining Order 

A temporary restraining order (TRO) is an order of a court that prohibits 
or limits specified acts of a defendant. The TRO operates for no more than 
ten days, unless extended for good cause for another ten-day period, or a 
longer period if the party against whom the order is directed consents to 
the longer period. [See Federal Rules of Civil Procedure, Rule 65(b).] 

To obtain a TRO, EPA must prove from specific facts shown by affidavit or 
by the verified complaint that immediate and irreparable injury, loss, or 
damage will result before the adverse party (the discharger) can be heard 
in opposition. The ~ parte nature of TROs distinguishes them from other 
court orders. EPA must certify in writing the efforts, if any, the Agency 
made to give notice of the hearing to the adverse party. 

A draft TRO should accompany the motion. When a court grants a TRO, the 
court must set a date for a hearing on a preliminary injunction at the 
earliest possible time. The discharger may seek to dissolve the TRO by 
giving EPA two days' notice and persuading the court at the hearing either 
that the underlying alleged violation is not occurring or that immediate 
and irreparable injury, loss, or damage will not result. 

Preliminary Injunction 

A preliminary injunction preserves the status quo pending final determina
tion of the action after notice and a full hearing on the merits. The 
injunction may.not be issued without notice to the discharger. In addi
tion, the preliminary injunction can last longer than ten days and is 
effective for the time during which the court decides (pendente-lite) to 
issue a permanent injunction. 

The applicant has the burden of establishing the right to injunctive 
relief. To do so, EPA will rely on affidavits and oral testimony, when 
available and if necessary, to substantiate the Agency's contentions. 

The court may order the advancement and consolidation of the trial on the 
merits with the hearing on the application for preliminary injunction. 
Therefore, the government attorney should be prepared to go forward with 
the prosecution of the case when seeking a preliminary injunction. Exhibit 
8-5 contains a sample motion for preliminary injunction. 
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Permanent Injunction 

A permanent injunction is generally unlimited in duration. It is generally 
granted after a full trial on the merits or on consent. Consequently, the 
judgment granting a permanent injunction constitutes final disposition of 
the suit, although the judgment may be appealed to a circuit court. 

Mere passage of time will not dissolve a permanent injunction, unless the 
judgment so provides. However, the court may terminate or modify the 
prospective features of a final injunctive decree when warranted by changed 
conditions. 

Discovery 

Discovery is the process by which information--documentary, testimonial, 
and physical--in the possession of one party to a civil action is secured 
by another party.* Discovery serves as a device to (1) narrow and clarify 
the basic issues between the parties, and (2) ascertain the facts, or 
information as to the existence or whereabouts of facts, relative to those 
issues. 

Discovery prepares the parties for trial by apprising each party as fully 
as possible of the proof in the possession of the other party. In almost 
all cases, it is advantageous to institute discovery as soon as possible, 
which can generally be simultaneously with the commencement of the action. 

Filing discovery requests may be necessary to develop the government's 
case. While violations of effluent limitations can be supported with dis
charge monitoring reports, the significance of these violations may some
times be established only through discovery, such as through the deposition 
of the plant manager. 

The several different discovery methods are listed in Rule 26 of the Fed
eral Rules of Civil Procedure. This chapter provides several sample plead
ings used in discovery in Clean Water Act enforcement cases. Exhibit 8-6 
contains a sample request for admissions. Exhibit 8-7 contains a sample 
notice of deposition upon oral examination. Exhibit 8-8 contains sample 
written interrogatories. Exhibit 8-9 contains a sample.request for produc
tion of documents. 

* This discussion on discovery is based on the American Law Institute -
American Bar Association Environmental Litigation course materials. 
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Issues That Are Not Reviewable at Trial 

Section 509(b)(2) provides: 

Action of the Administrator with respect to which review 
could have been obtained [under Section 509(b)(l)] shall 
not be subject to judicial review in any civil or crimi
nal proceeding for enforcement. 

This provision severely limits the number and type of defenses that a 
defendant can raise in an enforcement proceeding. Generally, Section 
509(b)(l) provides for review of rules or orders promulgated pursuant to 
Sections 301, 302, 306, 307, and 402 (including actions issuing or denying 
permits) or any other final Agency action of the Administrator, within 90 
days of publication of the rule or order in the Federal Register. Juris
diction lies in the u.s. Court of Appeals for the appropriate circuit for 
applicable rules or orders, or in the D.C. Circuit. After the 90-day 
period has expired, the defendant may not challenge the rule or order. 

Thus, in an action to enforce the effluent guideline limitations estab
lished by an industrial effluent guideline, for example, the discharger may 
not challenge the rule as being inapplicable due to a defect in the rule
making (such as the failure of the Agency to consider cost in establishing 
the standard). In other words, although the discharger may defend against 
the enforcement action on the grounds that the standard does not apply to 
or may not be applied against the discharger, it may not challenge the 
reasonableness of or adoption procedures of the standard itself. In 
addition, the discharger may not so challenge the terms of a permit. 

Motion for Summary Judgment 

The United States may file a motion for partial summary judgment in a CWA 
case on the question of liability for NPDES permit violations or unpermit
ted discharges. Such a motion can be useful in encouraging the defendant 
to reach a settlement with the government. Rule 56 permits any party to a 
civil action to move for summary judgment upon a claim, counterclaim, or 
cross-claim where there is no genuine issue of material fact and the moving 
party is entitled to prevail as a matter of law (see Charles Wright, 
Federal Courts, 663-670). The motion may be based on the pleadings or it 
may be supported by affidavits. 

The government's motion papers in an NPDES permit violation case generally 
include the relevant permit application, a copy of the issued NPDES permit 
(indicating interim and final effluent limitations), copies of discharge 
monitoring reports and other noncompliance reports, and affidavits of 
Agency enforcement personnel (generally the technical compliance chief or 
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site inspector). As discussed in Chapter Four, an unchallenged monitoring 
report may be sufficient to establish liability for permit violations. 
[~ Student Public Interest Group of New Jersey, Inc. v. Fritzsche, Dodge 
and Olcott, Inc., 579 F. Supp. 1528 (D. N.J. 1984) and Facet Enterprises, 
Inc. v. Friends of the Earth, 22 E.R.C. 1143 (W.D. N.Y. 1984).] 

The court does not try issues of fact on a motion for summary judgment, but 
determines whether there are issues to be tried. The court generally gives 
the party opposing the motion the benefit of all reasonable doubt in decid
ing whether a genuine issue exists. Further, the court may deny summary 
judgment if, in its judgment, fairness dictates proceeding to trial. 

Exhibit 8-10 contains a sample motion for summary judgment filed by the 
government covering issues of liability for discharging without a permit 
and failing to report discharges to the Agency.* 

* In Exhibit 8-10, the government's motion goes beyond what is generally 
required in such a motion, because it, in part, responds to issues 
raised by defendant's own motion for summary judgment, including whether 
discharges to "waters of the United States" are involved (see pages 13 
through 22 of the memorandum in support of the motion for ~ary 
judgment). 
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4 Consent Decrees 

Civil judicial actions are often settled prior to trial by consent of the 
parties; such settlements normally take the form of negotiated consent 
decrees. 

Contents of the Consent Decree 

The consent decree must ensure that EPA has met its goals for the litiga
tion. A consent decree will explain the future rights and obligations of 
the parties, will address reasonably foreseeable issues that may arise in 
the decree's implementation, and will ensure the prompt and effective 
enforcement of the decree by EPA, the Department of Justice, and the court 
should the defendant not honor the agreement. 

While consent decrees negotiated by the Agency differ because each decree 
embodies a separate negotiating process and a different set of facts, there 
are elements common to most settlements. The following is a brief outline 
of the elements that should be considered when drafting a consent decree.* 

Elements of the Consent Decree 

I. Preliminary Statements. Preliminary statements establish a background 
for the agreement. These statements relate the general intentions and pur
poses of the parties regarding settlement. Although preliminary statements 
do not set forth the specific, substantive liabilities and rights of the 
parties, they are very useful should the substantive provisions of the 
agreement need clarification. These statements may be presented as stipu
lations and findings of fact by the court. 

* For further discussion on consent decrees, consult the October 19, 
1983, "Guidance for Drafting Judicial Consent Decrees," and the April 
18, 1984, "Guidelines for Enforcing Federal District Court Orders," both 
contained in the General Enforcement Policy Compendium, GM-17 and 27, 
respectively. 
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Preliminary statements often include one or more paragraphs on: 

• The dates that the complaint and amendments to the complaint were 
filed; 

• The statutory authority for the action; 

• The parties to the agreement; 

• The gravamen or alleged gravamen of the action. (To the extent 
that the parties can agree, the decree should state facts concern-. 
ing the case, including the conduct that violates the CWA or 
conditions that endanger public health or the environment. If a 
defendant will not agree to such facts, the facts should then be 
characterized as allegations by the United States); and 

• A statement of reasons why the parties believe the settlement is in 
the public interest. (These may include the avoidance of prolonged 
litigation ~r an expeditious and desirable environmental remedy.) 

II. Jurisdiction. The agreement should always contain a stipulation that 
the court has jurisdiction over both the subject matter and the parties, 
and should cite the statutory basis for such jurisdiction. 

III. Parties Subject to the Terms of the Consent Decree. The settlement 
document should state that the parties and their successors, assigns, and 
heirs (if a person) agree to be bound by the document. The agreement 
should also state what terms are applicable to individual parties. For 
example, a decree may have a separate paragraph referencing the paragraphs 
applicable to each party or may identify each party's responsibilities in 
separate paragraphs. 

IV. Injunctive Relief. The heart of a consent decree is the means by 
which compliance with statutory and regulatory requirements will be 
achieved. The consent decree should require the defendant to report, cer
tify, or otherwise document compliance with all injunctive measures 
required under the decree. This places the burden of confirming compliance 
on the defendant. The decree should include every CWA provision, 
regulation, or permit condition with which the violator must comply, and 
detail the action that will be taken to achieve and maintain compliance. 

V. Reporting and Recordkeeping. To assist EPA in monitoring the perfor
mance of the agreement's terms, it may be necessary to require periodic 
reports. These reports may include sampling and monitoring requirements, a 
monthly accomplishments report, and submission of logs or other documents 
generated during the term of the decree. 

VI. Access Agreements. EPA must have prompt, immediate access to the 
facility at all reasonable times to ensure compliance with the terms of the 
agreement. When a consent decree requires remedial work at a facility, EPA 
should obtain an explicit right of access. 
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VII. Schedule for Compliance. An agreement must provide a practical and 
expeditious schedule for completion of its terms. In some instances, it 
may not be practical to specify a date. In such a case, the decree should 
provide for the fulfillment of specific requirements upon performance of a 
condition precedent (~., entry of the decree). 

VIII. Stipulated Penalties. Stipulated penalties are normally provided in 
decrees to ensure compliance with its terms. Such penalties are advisable 
when corrective action or work by defendants is likely to take a substan
tial period of time. Penalties should be reasonable in terms of the viola
tion they address but large enough to deter violations effectively. 

IX. Penalties for Past Violations. Penalties for past violations are a 
key part of a CWA settlement. The decree should specify how, by whom, and 
to whom the penalty should be paid (generally to the United States 
Attorneys Office, made out to "Treasurer, United States of America.") If a 
defendant will pay a penalty in installments, the decree should provide a 
clear schedule of payment. Delinquent payments should accelerate payment 
of the entire penalty sum. The penalty amount should be consistent with 
applicable penalty policies. 

x. Oversight of Completed Work. For the orderly management of a consent 
decree, it is often necessary for EPA to oversee the completed compliance 
schedule activities. 

XI. Force Majeure. A force majeure clause, if included, should be 
narrowly and explicitly drawn. Note that economic hardship should not be 
included as a force majeure event. 

XII. Compliance with Other Laws. A consent decree should state that a 
defendant is required to comply with other federal, state, or local laws, 
regulations, or permit requirements not addressed by the consent decree. 
The decree should not be used as an excuse for violation of other legal 
obligations, or as an inference that the decree settles potential govern
ment claims with respect to those obligations. 

XIII. Extent of the Release Given Under the Decree. Any release from 
liability must be explicit and limited to the controversy involved in the 
case. No criminal liability may be released in a civil settlement. Also, 
the agreement should state that any nonsettling parties are not released by 
the agreement. 

XIV. Good Faith Negotiation Clauses. This paragraph has proved desirable 
in multi-party cases where the Agency has not settled with all parties. 
The paragraph commonly declares that all parties negotiated and entered the 
decree in good faith, and that they believe the settlement is fair and 
equitable. This language may be considered self-serving by any nonsettling 
parties. However, it may be useful in defending collateral actions by non
settling parties. 
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"IN. Termination and Effective Dates Clauses. Each agreement should 
establish specific dates by which action under its terms is required and 
when the defendant's obligation ends, such as a specific term after the 
defendant has demonstrated it has achieved and is maintaining compliance. 

Exhibit 8-11 contains a sample consent decree for an industrial direct 
discharger that has violated its NPDES permit limitations. Two items in 
the sample decree need to be qualified. First, while the sample decree 
provides for EPA to send a demand letter to the defendant for collection of 
stipulated penalties, the preferred approach is to provide for automatic 
payment of such penalties upon violation of a decree. This is discussed i~ 

.Chapter Ten, "Enforcement of Consent Decrees." Second, the decree should 
provide for the jurisdiction of the court to additionally extend to 
assessment of stipulated penalties that accrue during the term of the 
decree. 

Exhibit 8-12 contains a sample consent decree involving violations of an 
NPDES permit by a municipal discharger. Exhibit 8-13 contains a sample 
consent decree involving pretreatment violations by an industrial 
contributor to a POTW. 
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5 Citizen Suits (Reserved) 
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6 Exhibits 

This section contains the following exhibits: 

Exhibit 8-1: 
Exhibit 8-2: 
Exhibit 8-3: 
Exhibit 8-4: 
Exhibit 8-5: 
Exhibit 8-6: 
Exhibit 8-7: 
Exhibit 8-8: 
Exhibit 8-9: 
Exhibit 8-10: 
Exhibit 8-11: 
Exhibit 8-12: 
Exhibit 8-13: 

Model Civil Litigation Report Outline and Guide 
Sample Complaint for Industrial Discharger 
Sample Complaint for Municipal Discharger 
Sample Pretreatment Complaint 
Sample Motion for Preliminary Injunction 
Sample Request for Admissions 
Sample Notice of Deposition Upon Oral Examination 
Sample Interrogatories 
Sample Request for Production of Documents 
Sample Motion for Summary Judgment 
Sample Industrial Consent Decree 
Sample Municipal Consent Decree 
Sample Pretreatment Consent Decree 
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Model Civil Litigation Report Outline and Guide 

Title Page 

A. Identify the facility by name and location and indicate the parent 
company if different from the facility name. 

B. Identify who prepared the report '(both legal and technical 
personnel) indicating addresses and telephone numbers. 

C. Show the date of completion/submission of the report. 

Table of Contents (Standardized Example) 

I. Information Identifying the Defendant(s) 

II. Synopsis of the Case 

III. Statutory Authority 

IV. Description of Defendant's Business and 
Technical Description of the Pollution Source 

A. Facility Description 

B. Source of Pollution 

C. Pollutants Involved; Environmental Harm 
(Where Appropriate) 

o. Available Control Technology and/or 
Remedial Action 
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v. Administrative and Enforcement History Page __ 

VI. Required Elements of Proof and Evidence Page __ 

A. Elements of Proof Page __ 

B. Evidence of Violation Page __ 

c. Evidence of Environmental Harm 
(Where Appropriate) Page __ 

D. Discovery Page __ 

E. Evidence Favorable to Violator Page __ 

F. Government Witnesses Page __ 

G. Defense Witnesses Page __ 

H. Resource Needs Page __ 

VII. Relief Requested Page __ 

A. Preliminary Injunction Page __ 

B. Standards To Be Met Page __ 

c. Compliance Schedule Page __ 

o. Stipulated Contempt Fines Page __ 

E. Civil Penalties Page __ 

F. Necessary Bonds Page __ 

VIII. Anticipated Issues Page 

A. Possible Defenses Page __ 

B. Equitable Arguments Page __ 

C. Pending Related Administrative or Court Action Page 

IX. 

D. Other Issues 

E. Discussion of Any Potential Practical 
Problem With the Case 

Litigation Strategy 

A. Need for Preliminary Injunction 
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B. Potential for Summary Judgment Page __ 

C. Settlement Potential Page __ 

D. Other Potential Defendants Page __ 

x. Index of Attachments Page __ 

XI. Attachments Page __ 

• Copies of correspondence 
• Copies of relevant regulated submissions 
• Copies of relevant policy memos, regulations, interpretations 

Body of the Report 

I. Information Identifying the Defendant(s) 

A. Legal name of company 

B. Address: Corporate headquarters 

C. Name of facility (if different from "A") 

D. Address of facility (if different from "B") 

E. SIC code 

F. State of incorporation 

G. Registered agent for service 

H. Legal counsel (name, address, telephone number) 

I. Judicial district in which violator is located 

II. Synopsis of the Case 

This section should be a one- or two-page articulation of the 
heart of the case. It should describe both the violation and the 
proposed relief. It should not describe statutory authority or 
intricate legal issues in detail. 

This succinct statement of the case will provide the reader a 
framework in which to fit the details developed and presented in 
the body of the litigation report. 
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The factual basis of the case should be touched upon. Purely 
conclusory characterization of the case is not as useful as 
showing the facts of a violation and requested relief. For 
example, it is better to say a violator discharged or emitted X 
quantity of Y pollutant for Z days, than to simply say that the 
violator did not comply with the terms of a permit, State Imple
mentation Plan (SIP), or statute. 

The environmental seriousness of the violation, its ongoing 
nature, and a violator's recalcitrance may be touched upon in 
this section (but will also be developed later in paragraph 
IV(C)). 

III. Statutory Authority 

A. Present the substantive requirements of the law and 
applicable regulations. Reference all federal statutes by 
u.s.c. citation as well as by the section of the pertinent 
Act. Summarize the enforcement authority, jurisdiction, and 
venue. Specific elements of proof are to be addressed in 
paragraph VI. 

B. Lengthy dissertation on the law is unnecessary. However, in 
the instance of State Implementation Plans under the Clean 
Air Act, or Water Quality Standards under the Clean Water Act, 
or involvement of any other state law or regulation, a more 
extensive explanation of the law or regulation may be 
necessary. Pertinent excerpts from any applicable state 
laws or regulations should be identified and attached to the 
litigation report. 

C. Any prior interpretation of pertinent state laws or 
regulations that are germane to the case should be 
referenced when identifying the law violated. If a state's 
interpretation of the law has been different from ours, the 
issue should be discussed with the state and fully explained 
in this section of the litigation report. (This section may 
then be referenced when discussing potential defenses, etc., 
in paragraph VIII.) 

D. List any other possible theories of violation under federal, 
state, or common law. 

IV. Description of the Defendant's Business and Technical Description 
of the Pollution Source 

A. Describe the violating corporation and the particular 
division or facility in question. Any interesting corporate 
interrelationships or subsidiaries should be noted. 
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B. Discuss the business of the corporation and/or division, 
providing details about the facility in question, what is 
produced, and what causes the pollution. Emphasis should be 
on the particular process that is causing the problem. Plant 
and process should be thoroughly explained, including those 
outfalls or emission points not subject to this enforcement 
action. Diagrams should be referenced and attached to, or 
included in, the litigation report. Photographs of the 
source may be helpful. 

C. Discuss the types of pollutants being discharged, and 
potential health and environmental effects. Although the 
seriousness of the violation is not technically a requirement 
of proof in enforcement of certain statutes, it is sometimes 
relevant to the assessment of penalties and equitable 
relief. For this reason, it should be discussed in the report 
although it will not be the sole determinant of whether a 
case has prosecutorial merit. The Department of Justice has 
suggested the following considerations in assessing the 
seriousness of the violation: 

• The discharge of toxics or mutagens or carcinogens is more 
serious than the discharge of conventional pollutants; 

• The discharge of large quantities of pollutants 
is more important than the discharge of small quantities; 

• Bioaccumulative wastes posing long-term threats are more 
serious than biodegradable wastes; 

• The discharge of pollutants in an area not attaining 
primary ambient air quality standards is more important 
than discharges in an area not meeting secondary 
standards; 

• The discharge of pollutants that directly and demonstrably 
affect health or the environment is more than those that 
have no direct or obvious effect; 

• Ongoing present violations that the government seeks to 
stop are more important than episodic violations which 
have ceased; and 

• A defendant with a history of violations is more worthy 
of attention than a first offender. 

If a case does not present obvious "serious" health effects 
or environmental harm, but is compelling for some other 
reason (~., deterrence of continued, blatant violations of 
the law), this should be indicated. 
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D. Discuss available methods of controlling the problem. 
Specify technology(ies) that will achieve the imposed limits, 
and indicate the time requirements for a schedule of 
compliance that considers time necessary for design, 
contracting, construction, and startup. (This is not 
inconsistent with EPA policy of not prescribing specific 
compliance technologies. This information may be necessary 
in court to illustrate technical feasibility if requested by 
the judge.) 

Cost estimates should be included, to the extent known. 
Indicate the reliability of the estimates. (Reference 
paragraph VII(E) as appropriate.) 

V. Chronological Administrative History and/or Earlier Enforcement 
Actions (State and Federal) 

A. Show all attempts to exact compliance or impose sanctions 
administratively or judicially that have been considered or 
taken. A full historical chronology should be presented. 

B. Indicate whether necessary notice pursuant to the statutory 
requirements has been given to the violator prior to 
initiation of court action. 

VI. Required Elements of Proof and Evidence 

A. List the necessary elements of proof to establish the 
violation under each statute involved. 

B. Present a detailed, objective, factual analysis of all real, 
documentary, and testimonial evidence corresponding to each 
necessary element of proof in paragraph Vl(A) above. 

Indicate the location of all real evidence. 

Reference each item of documentary evidence as an attachment, 
except where it is too voluminous (in which case indicate its 
present location). 

Identify all witnesses by name (indicating whether lay or 
expert), when indicating the import and substance of their 
testimony. Complete addresses and phone numbers of witnesses 
will be listed in paragraph VII(E) below. 

c. Discovery. Where evidence may be made available by 
discovery, indicate: 

l. The type of evidence anticipated; 
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2. The person or organization currently having the 
evidence; and 

3. The type of discovery to be used. 

Assess the quality of the evidence. Be objective. Any facts 
or circumstances that affect the strength of the Agency's 
proof should be explicitly set forth. The newness or oldness 
of evidence is relevant; the dependability of testing 
techniques is important. Any assumptions, and the reasons 
for them, should be spelled out. 

D. If establishing environmental harm is important to the case, 
set forth the evidence of harm (as done in paragraph VI(B) 
for elements of substantive violation). 

E. List all evidence favorable to the violator, including test 
results that differ from EPA's. Any relevant fact that may 
bear adversely on the government's contentions should be 
highlighted. Defense witnesses, to the extent they can be 
anticipated, should be listed in paragraph VI(G). 

F. List all government witnesses alphabetically with business 
address, and telephone number and home telephone number. 
Qualifications of experts should be given. 

All witnesses listed should have been consulted and 
thoroughly interviewed. Paragraph VI(B) should set out in 
succinct fashion the actual facts and opinions to be included 
in the testimony. 

G. List all defense witnesses anticipated, identifying their 
employment, expertise, etc. The likely content of their 
testimony should be set out in paragraph VI(E). 

H. Indicate projected resource needs (~.,experts, money, 
etc.). 

VII. Relief Requested 

This paragraph should include a comprehensive "bottom-line" 
settlement position on all items of relief necessary, including 
those set forth below. If there are policy questions or conflicts 
associated with any requested relief, discuss them. This section 
should be carefully detailed. It will be relied upon in 
determining the acceptability of any settlement offers/proposed 
consent decrees. 

A. Preliminary injunction. 

B. Standards to be met (interim and final). 
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c. Compliance schedule for available technology with phasing, 
duration, etc. (Reference paragraph IV(D), as appropriate.) 

o. Stipulated contempt fines in conjunction with compliance 
schedule. 

E. Civil Penalties. 

1. Economic savings realized by the violator should be 
analyzed. The EPA Civil Penalty Evaluation form should 
be completed, discussed, and attached. Calculations 
should be included as attachments. This section should 
include discussion of all elements developed under EPA's 
civil penalty policy, including ability of the company 
to pay and recalcitrance. 

2. Comment on types of credits possible (or proposed by the 
violator), as well as credits considered and/or allowed 
for other similar violators (including municipal POTWs). 

3. If economic savings is not a relevant measure of penalty 
assessment, explain what basis should be used. 

F. Necessary bonds. 

Witnesses necessary to establish the relief requested should 
be identified by name, address and telephone number, with a 
brief summary of the subject of their testimony. 

VIII. Anticipated Issues 

A. Possible defenses. 

(Analyze only defenses that are likely to be presented; 
fanciful theories can be ignored.) 

1. Outline legal issues. Attach legal memoranda on threshold 
legal issues(~., Chapter 11 Reorganization) or col
lateral legal action asserted as a bar to enforcement 
litigation. 

2. Outline factual issues. 

B. Equitable arguments by the violator(~., EPA delay in 
promulgating guidelines; installation of equipment that did 
not work; in compliance at its other facilities; emission 
standard to be revised; inability to finance; economic 
constraints, etc.). Any past action, or inaction (not 
necessarily judicial or administrative) by a state or any 
EPA office that the company may use as an excuse, or cite 
for reliance. (~., promises of less stringent limits; 
agreement not to sue, etc.). 
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c. Pendency of any action involving the violator or EPA on 
related issues in any court or administrative forum. 
(Reference paragraph V(A), as necessary.) 

o. Other possible issues that might arise at trial. 

E. Discuss any potential practical problems with the case. 

IX. Litigation Strategy 

A. Need for preliminary injunction. 

B. Potential for summary judgment. 

C. Settlement potential. 

1. Past contacts by EPA, the Department of Justice or the 
United States Attorney's Office. 

2. Present negotiating posture and assessment of potential 
for settlement. Include comparison of posture with 
"bottom-line" settlement position from paragraph VII. 

D. Other potential defendants. 

E. Other pending actions against violator. 

X. Index of Attachments 

XI. Attachments 
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Sample Complaint for Industrial Discharger 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, 

v. 

SCM CORPORATION, 

Defendant. 

~ 
) CIVIL ACTION NO. 
) 
) 
) 
) 

~~~~~~~~~~~~~) 

COMPLAINT 

The United States of America, by the authority of the 

Attorney General and at the request of and on behalf of the United 

States Environmental Protection Agency ("EPA"), alleges as follows: 

1. This is a civil action pursuant to Sections 309(h) 

and (d) of the Clean Water Act (the "Act"), 33 u.s.c. 51319(b) 

and (d), for imposition of civil penalties and for injunctive relief 

against the defendant for its discharge of pollutants into the navi

gable waters in violation of its discharge permit and in violation of 

Sections 301 and 402 of the Act, 33 u.s.c. 51311 and 1342, 

respectively. 

2. Authority to brinR this civil action is vested in 

the Department of Justice pursuant to 28 u.s.c. 5516 and 33 u.s.c. 
SS 1319 and 1366. 

3. This Court has jurisdiction of the subject matter of 

this action pursuant to 28 U.S.C. 111345 and 1355 and 33 U.S.C. 

51319. Venue is proper in this District pursuant to 28.U.S.C. 

Sl39l(b) and (c) and 33 u.s.c. Sl319(b). 
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4. Notice of the commencement of this action has been 

provided to the State of Maryland pursuant to 33 U.S.C. 11319(b). 

S. Defendant SCM Corporation ("SCM") is a New York 

corporation doing buaine11 in the Stace of Maryland. Service on SCH 

may b~ made by aervinR counsel to SCH Corporation, Joseph S. Kaufman, 

Melnlcove, Raufman, Weiner and Smouse, P.A., 36 South Charles Street, 

Sixth Floor, Baltimore, Maryland 21201, who has agreed to accept 

service on behalf of SCH. 

6. Defendant SCK owns and o~erates the Adrian Joyce Works, 

a titaniwa dioxide manufacturln~ facility ("the facllityn), located 

at 3901 Glidden Road, Baltimore, Haryrand, which diachargea pollutants 

in the form of contact and non-contact cooling and process waters 

into navigable waters. 

7. Section 301 of the Act, 33 U.S.C. Sl311, prohibits the 

discharge of pollutants into the navi~able waters except, !.!!!!.!: 
alia, in compliance with the teti111 and conditions of a permit issued 

pursuant to Section 402 of the Act, 33 U.S.C. 11342. Under the 

National Pollutant Dhcharge Elimination System ("NPDES") permit 

program authori?.ed pursuant to 33 u.s.c. 11342, the Administrator of 

EPA has the authority to issue NPDES permits for the discharge of 

pollutant• into the navigable waters. 

8. Section 402(b) of the Act, 33 u.s.c. Sl342(b), provides 

that the Administrator of EPA may authorize a state to operate its 

own NPDES permit program in compliance with the requirements of the 

Act. The State of Maryland was granted authority by the Administrator, 
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EPA, to operate an NPDES permit oystem effective September S, 1974, 

pursuant to a Memorandum of Agreement between EPA and the State 

of Maryland (hereinafter "Memorandum of Agreement"). 

9. The September 5, 1974 Memorandum of Agreement 

provides, .!!!!!!: alia, that State permits will become NPDES 

permits upon either reiseuance of State Discharge Permits or when 

State Diacharse Permits are continued under the Maryland Administrative 

Procedures Act following timely application for renewal of 

State Discharge Permits. 

10. On Hay 28, 1974, EPA issued to defendant SCM NPDES 

Permit No. HD. 0001261, (Exhibit A, appended hereto) authorizing 

the discharge of specified pollutants in specified amounts into 

the Patapsco River which flows into Balt~more Harbor of the 

Chesapeake Bay. Thie was the federal portion of the joint federal

state discharge permits which were issued pursuact to a joint 

federal-state permit process c0111t11enced in 1974 by the State of Maryland 

and EPA in anticipation of EPA's approval of the State of Maryland's 

administration of the NPDES permit program. 

11. On June 19, 1974, the State of Maryland i1sued 

to defendant SCH State Discharge Permit No. 74-DIP-164 (Exhibit B, 

appended hereto) authorizing the discharge of specified pollutants 

in specified amounts into the Patapsco River. Thia permit was the 

state portion of the joint federal-state discharge permits which were 

issued pursuant to the aforementioned joint federal-state pollutant 

discharge permits process. 
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12. The terms and conditions of NPDES Permit Number 

HD. 0001261 and State Discharge Permit No. 74-DIP-164 were and are 

identical. By its terms NPDES Permit No. HD 0001261 became 

effective on June 27, 1974, and expired on June 27, 1979. 

13. By its terms State Discharge Permit No. 74-DIP-

164 became effective on June 19, 1974, and vas to have expired 

on June 19, 1979. However, the permit terms and conditions 

remain effective under law and pursuant to the 1974 Memorandum 

of Agreement, by reason of defendant SCH's application to the State 

of Maryland for renewal of the State Discharge Permits. 

14. Pursuant to the 1974 MemorandWI of Agreement, a1 of 

June 27, 1979 (the expiration date listed in NPDES Permit No. HD. 

0001261), State Discharge Permit No. 74-DIP-164 became and continues 

to be the NPDES Permit regulating the discharge of pollutants from 

SCM's facility for the purpose of sections 301 and 402 of the Act, 33 

U.S.C. 111311 and 1342. 

15. Part I.A. of the NPDES Permit (Exhibit "A" hereto, 

pages three through five) apecifies numerical effluent limitations 

for, inter all&, total suspended solids ("TSS") and "pH" in discharges 

from outfalls Numbers 001 and 002 from the defendant's facility. 

FIRST CLAIM 

(Violations of pH Diacharge Limitation at Outfall 001) 

16. The allegations in paragraphs 1-15 above are incorpo

rated herein by reference as if fully alleged below. 

17. Section 301 of the Act, 33 U.S.C. 11311, prohibits the 

discharge of any pollutant by any person except, inter alia, in 
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compliance with the terms and conditions of an NPDES permlt, issued 

pur1uant to Section 402 of the Act, 33 U.S.C. 11342. 

18. "The term "person" is defined under the Act to include 

corporations. 

19. Defendant SCM Corporation is a "person" under the Act. 

20. The industrial wastes dischar~ed by defendant from 

outfalls Numbers 001 and 002 at all relevant times herein were 

and are "pollutants" under the Act. 

21. The term •point source" ls defined under the Act as 

•any di1cernible, confined and discrete conveyance. including but not 

limited to any pipe, ditch, drainage, tunnel, conduit vell ••• fr011 

which pollutants are or may be di1charged." 33 u.s.c. 51362(14). 

22~ The SCH facility and outfalls Noa. 001 and 002 

are •point 1ourcea" under the Act. 

23. The term "navigable waters" i1 defined under the Act 

a1 the •waters of the United States, including the territorial seas." 

33 u.s.c. 11362(7). 

24. The Patapsco River and the Chesapeake Bay are 

"navigable waters" under the Act. 

25. Section 309(b) of the Act, 33 U.S.C. Sl319(b), autho

rize• the Administrator of EPA to commence a civil action for appro

priate relief, including a permanent injunction, for any violation of 

a condition or limit in a permit issued by EPA or by a state 

under an approved NPDES permit program. 
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26. Section 309(d) of the Act, 33 o.s.c. Sl3l9(d), 

providei that any person violating the Act, including any condition 

or limitation of a permit issued under Section 402, shall be subject 

to a.civil penalty not to exceed $10,000 per day for each violation 

of the NPDES Permit. 

27. The effluent limitations in Part I.A. of the RPDES 

Permit were divided into interim and final stages. The interim 

effluent limitations for outfall Ro. 001 were effective through June 

30, 1977, The final effluent limitations in Part I.A. of the NPDES 

Permit authorized defendant SCH, aa of July 1, 1977, to discharge 

from outfall 001 industrial waotevater with a pH not leas.than 6.0 

standard units nor greater than 9.0 standard units. 

28. Defendant SCM, mccording to reports filed by it with . 

the State of Maryland, as required under its NPDES Permit, has exceeded 

continuously the final limitation• of Part I.A. of the NPDES Permit 

for pH at outfall 001 from July 1, 1977 to the present. 

29. Both the State of Maryland and the EPA have issued 

administrative complaints and notices of violation to defendant SCM 

requiring compliance with the pH limitations in the NPDES Permit for 

outfall 001, but defendant SCM has continued to violate the terms and 

conditions of its NPDES Permit at outfall No. 001. 

30. The violations of the pH effluent limitations contained 

in Part I.A. of the NPDES Permit at outfall 001 will continue unless 

defendant SCM is ordered by the Court to comply with the RPDES Permit 

and with the Clean Water Act. 
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SECOND CLAIM 

EViolatione of pH Discharge Limitations at Outfall 002) 

31. The allegations contained in paragraphs 1-30 above 

are incorporated herein by reference as if fully alleged below. 

32. The interim effluent limitations in Part I.A. of the 

NPD!S Permit for outfall No. 002 were effective through June 30, 

1977. The final effluent limitations in Part I.A. of the NPDES 

Permit authorized defendant SCM, as of July l, 1977, to diechar~e 

from outfall 002 wastewater with a pH not less than 6.0 standard 

units nor greater than 9.0 standard units. 

33. Defendant SCM, accordinR to reports filed by it with 

the State of Maryland as required under lts NPDES Permit, has exceeded 

continously the final limitations of Part I.A. of the NPDES Permit 

for pH at·outfall 002 from July 1, 1977 to the present. 

34. Both the State of Maryland and the EPA have issued 

administrative complaints and notices of violation to defendant SCH 

requiring compliance with the pH limitations in the NPDES Permit for . 
outfall 002, but defendant SCM has continued to violate the terms and 

conditions of its NPDES Permit at outfall 002. 

35. The violations of the pH effluent limitations 

contained in Part I.A. of the NPDES Permit at outfall 002 will continue 

unless defendant SCH ie ordered by the Court to comply with the 

NPDES Permit and with the Clean Water Act. 

THIRD CLAIM 

(Daily Maximum TSS Discharge Limitation Violations) 

36. The allegations contained in paragraphs 1-35 above are 

incorporated herein by reference as if fully alleged below. 
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37. A/J of July 1, 1977, the final effluent limitations in 

Part I.A. of the NPDES Per111it authorized defendant SCM co discharge 

fr011 the facility not in exce1a of the daily maxi11U111 of aix thouaand 

five hundred (6,500) pound1 per day of total suspended solids ("TSS"). 

38. Defendant SCH, according to reports filed by it with 

the State of Maryland aa required under its NPDES Permit, has exceeded 

on numeroua occasions the final daily maximUm effluent limitations 

of Part I.A. of the NPDES Permit for TSS at the facility fr011 July 1, 

1977 to the present. 

39. Both the State of Maryland and the EPA have issued 

administrative complaints and notices of violations to defendant SCM 

requiring c011pliance with the daily maximum tSS effluent limitations 

in the NPDES Permit for the facility, but defendant SCH has continued 
\ 

to violate the terma and conditions of its NPDES Permit at the facility. 

40. The dally maximum TSS effluent ll~itation violation& 

of Part I.A. of the NPDES Permit at the facility will continue unless 

defendant SCM is ordered by the Court to comply with the NPDES Permit 

and the Clean Water Act. 

FOURTH CLAIM 

(Monthly Average TSS Discharge Limitation Violations) 

41. The allegations contained in paragraphs 1-40 above are 

incorporated herein by reference as if fully alleged below. 

42. As of July 1, 1977, the final effluent limitations in 

Part I.A. of the NPDES Permit authorized defendant SCH to discharge 

from the facility not in excess of a monthly average of four thousand 

three hundred twenty (4,320) pounds per day of TSS. 

CWA Compliance/Enforcement 8-45 Guidance Manual 1985 



Chapter Eight Exhibit 8-2 

- 9 -

43. Defendant SCM, accordlng to reports flled by lt vlth 

the State·of Maryland aa required under lta NPDES Permlt, baa exceeded 

on numeroua occaaiona the final monthly average effluent limitations 

of Part I.A. of the NPD!S Permlt for TSS at the facility from July 1, 

1977 to the present. 

44. Both the State of Maryland and the EPA have issued 

administrative complaints and notices of violations to defendant SCH 

requiring compliance with the TSS effluent limitations in the NPDES 

Permit for the facility, but defendant SCH has continued to violate 

the terms and conditions of its NPDES Permit at the facility. 

45. The monthly average TSS effluent limitations violations 

of Part I.A. of the NPDES Permit at the facility will continue unless 

defendant SCH ls ordered by the Court to comply with the NPDES Permit 

and the Clean Water Act. 

FIFTH CLAIM 

(Five Day Monitoring and Notiflcatlon Violations 
at Outfalls 001 and 002) 

46. The allegations contained in paragraphs 1-45 above 

are incorporated herein by reference as if fully alleged below. 

47. Parts I.A. and II.A.2. of the NPDES permit set forth 

self-monitoring and notification requirements which defendant SCH 

is required to perform. Specifically, these parts require defendant 

SCH to periodically monitor for total suapended solids (nTSS") and 

to continuously monitor the pH of its discharges and to notify the 

EPA Regional Administrator and the State of Maryland within five (5) 

days of becoming aware of any violations of its daily maximum pH or 

TSS effluent limitations ("five day letters"). 
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48. Defendant SCM haa not reported violations of final 

effluent limitations at outfalls 001 and 002 in its five day 

letters. Rather, the limitations contained ln the five day letters 

aubmltted by defendant SCH co EPA and the State of Maryland are 

interim limitations which, by the express terms of the HPDES Permit, 

were leaa stringent than the final effluent limitations in 

tbe HPDES permit and are no longer applicable. Therefore, defendant 

SCM haa not fully reported all violations of its final effluent 

limitation• in five day letters as required by the NPDES Permit. 

49. The violations of Part l.C.2. and 11.A.2 of the 

NPDES Permit will continue unless defendant SCH la ordered by the Court 

to comply with the HPDES Permit and the Clean Water Act. 

SIXTH CLAIM 

(Monthly Discharge Monitoring and Notification Violations 
at Outfalls 001 and 002) 

50. The allegations contained in paragraphs 1-49 

above are incorporated herein by reference as if fully alleRed 

below. 

51. Parts I.A. and I.C.2. of the NPDES Permit set forth 

self-monitoring and notification requirements which defendant SCM 

is required to perform. Specifically, these parts require defendant 

SCH to to periodically monitor for total suspended solids ("TSS") in 

its diacharges and to the continuoualy monitor the pH of its discharges 

and to notify the EPA Regional Administrator and the State of Maryland 

in monthly discharge reports of any violations of its daily maximum 

or monthly average effluent limitations. 
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52. Defendant SCH has not reported violations of final 

effluent limitations at outfalls 001 and 002 in its monthly discharge 

monitoring reports. Rather, the limitations contained in the monthly 

discharge monitoring reports submitted by defendant SCH to EPA and 

the State of Maryland are interim limitations which, by the express 

terms of the NPDES Permit, were leas stringent than the final effluent 

limitations in the NPDES permit and are no longer applicable. Therefore, 

defendant SCM has not fully reported all violations of its final 

effluent limitations in monthly discharge monitoring reports as 

required NPDES Permit. 

53. The violations of Part I.C.2. and 11.A.2 of the NPDES 

Permit will continue unless defendant SCH la ordered by the Court to 

comply with the NPDES Permit and with the Clean Water Act. 

WHEREFORE, Plaintiff, the United States of America, 

respectfully prays the Court to order the following relief: 

a. That defendant SCH be ordered to pay civil penalties 

of $10,000 per day for each ~ay of each violation of its NPDES 

Permit and of Section 301 of the Clean Water Act; 

b. That defendant SCH be enjoined from discharging from 

its facility in violation of the final pH and TSS effluent limits 

contained in NPDES Permit No. HD. 0001261 and the Clean Water Act; 

c. That defendant SCH be ordered to comply with the 

monitoring and reporting requirements pertaining to final pH and TSS 

effluent limitations contained in NPDES Permit No. MD 0001261; 
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d. That the United States be awarded its costs of this 

action: and 

•· That this Court Rrant such additional relief as may be 

appropriate. 

CVA Compliance/Enforcement 

Respectfully submitted, 

F. HENRY HABICHT, II 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D. C. 20530 

~~1J~zlwrrf.u-1ost ovttER' 
Attorney 
Environmental Enforcement Section 
Department of Justice 
Land and Natural Resources Division 
Washington, D. C. 20530 
(202) 633-5273 

J. FREDERICK HOTZ 
United States Attorney 

By: """ll'mll":-'llnl'~~~~~~~~~~ GLENDA GORDON 
Assistant United States Attorney 
8th floor, U.S. Courthouse 
101 w. Lombard Street 
Baltimore, Maryland 21201 
(301) 539-2940 

JAMES r. HEENEHAN, III 
Assistant Regional Counsel 
United States Environmental 
Protection Agency 
Region III 
6th and Walnut Streets 
(215) 597-8916 
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UNITED 

Sample Complaint for Municipal Discharger 

IN THE UNITED STATES DISTRICT COURT 
POR THE EASTERN DISTRICT OP LOUISIANA 

STATES OP AMERICA ) 
) 

Plaintiff, ) 

Exhibit 8-3 

) CIVIL ACTION NO. 
v. ) 83-3201 ) 

SAINT BERNARD PARISH and ) 
STATE OP LOUISIANA, ) 

) 

SECT. K MAG. 5 Defendants. ) 
) 
) 

COMPLAINT 

The United States of America, at the request of the 

Administrator of the United States Environmental Protection 

Agency (•EPA•), alleges thats 

l. Thia la a civil action pursuant to Section 309 

of the Clean Water Act (•the Actm), 33 U.S.C. 51319, for 

injunctive relief and for aaseaament of a civil penalty against 

Saint Bernard Parish, Louisiana for its discharge of pollutants 

in violation of Section 301 of tho Act, 33 u.s.c. 51311, and 

lta National Pollutant Discharge Elimination System (NPDESI 

per11it, and for relief against the State of Louisiana under 

33 u.s.c. Sl319(el. 

2. Thia Court has jurisdiction over the subject 

matter of this action pursuant to 28 u.s.c. 51345 and section 

309 of the Act, 33 a.s.c. 51319. Notice of the c0111D1encement 
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of this action has been given to the State of Louisiana through 

the Louisiana Department of Natural Resource•. 

l. Defendant, Saint Bernard ~arish (•st. Bernard•) is 

a political subdivision of the State of Louiaiana, duly formed 

under.the laws of the State of Louisiana, and is a municipality within 

the meaning of Section 502(4) of the Act, 33 u.s.c. 51362(4). 

4. Defendant, State of Louisiana is a party to 

this action pursuant to section 309(e) of the Act, 33 u.s.c. 
Slll9(e). 

s. Section 30l(a) of th• Act, 33 u.s.c. Sl311(a), 

prohibit• the discharge of pollutants except as in accordance 

with Section 30l(b) Of the Act, 33 u.s.c. Sllll(bl, and as 

authorized by a permit issued under Section 402 of the Act, 

33 u.s.c. Sl342. Section 30l(bl of the Act requires that 

publicly ovned treatment works achieve by July l, 1977 effluent 

limitation• requiring the application of •secondary treatment.• 

6. Saint Bernard operates and maintains a publicly 

ovned wastewater treatment facility known as the Munster 

Wastewater Treatment Plant in or near Meraux, Louisiana. On 

or about September 28, 1974, EPA, pursuant to Section 402(a) 

Of the Act, 33 u.s.c. Sl342(a), issued NPDES Permit No. LA0040177 

(•the Munster permit•) to Saint Bernard. Th• Munster permit 

authorized the discharge of pollutant• from the Munster 

Wastewater Treatment Plant into the Porty Arpent Canal strictly 

subject to the terms and conditions of the Munster permit. 
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1. The Porty Arpent Canal is a •navigable water• 

••define~ by Section 502(7) of the Act, 33 u.s.c. 51362(7). 

8. St. Bernard discharged pollutants .in violation 

of Section 301 of the Act, 33 u.s.c. 51311, and the terms of 

its Munater permit at the Munster Wastewater Treatment Plant 

aa follows1 

(a) At relevant tlmes, ~t. Hernard unlawfully 

discharged pollutants having a Biochemical oxygen 

Demand (5-day) in excess of the 30-day and 7-day 

average final effluent limitations contained in 

Special Condition l.b, page 5 of the Munster permit. 

(b) At relevant timea, St. Bernard unlawfully · 

discharged pollutants containing Total Suspended 

Solids in excesa of the 30-day and 7-day average 

final effluent li~itations contained in Special 

Condition l.b, page 5 of the Munster permit. 

(c) At relevant times, st. Bernard u~lavfully 

discharged Fecal Coliform in excess of the limitations 

contained in Special Condition l.b, page 5 of the 

Munster permit. 

(d) At relevant times, St. Bernard unlawfully 

bypassed the Munster Wastewater Treatment Plant aa 

flows exceeded the design hydraulic capacity of 

the secondary treatment system and St. Barnard 
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violated the monthly average flow limitations 

specified in Spacial Condition l.b., page S of 

the Munster Permit. 

Exhibit 8-3 

(•) At relevant times, St. Bernard unlavfully 

failed properly to dispose of sludges and solids 

aa specified by Condition 9, page 2 of the Munster 

permit. 

9. on or about October 27, 1979, the Munster Permit 

ezplrad. St. Bernard reapplied for a permit on February 2, 1983. 

St. Bernard discharged pollutants vithout the authorization 

of an effective NPDES perait frOll about October 27, 1979 until 

at least February 2, 1983, St. Barnard thereby violated Section 

301 of the Act, 33 u.s.c. 51311. 

10. St. Bernard is required by Spacial Condition 

4.a.(l) of the Munster Permit to operate the Munster vaatewater 

treatment facility in an efficient manner which would minimize 

upsets and discharges of excessive pollutants. Tha cand~tion 

also requires that St. Bern~rd provide an adequate operating 

staff qualified to carry out the nGcesaary operation, maintenance 

and testing functions. St. Bernard has failed and continues 

to fall to meet the operation, maintenance and testing requirements 

of Condition 4.a.(l), and thereby violated the terms of the 

Munster Permit. 

11. St. Bernard is required by Special Condition 

2.c., page a, of the Munster Permit, to submit Discharge 
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KonitorinQ Reports no later than the 28th day of the month 

following specified quart~rly reporting periods. At relevant 

times, St. Bernard failed to submit timely Diach~rge Monitoring 

Reports and thereby violated of the terms of the Munster Permit. 

12. St. Bernard is required by Special Condition 3, 

page 10, of the Munster Permit to submit Non-compliance 

reports providing information to EPA concerning violations of 

tbe Act and the Munster Permit. Deapite frequent violation• 

during relevant periods, St. Bernard failed to submit Non

compliance Reports in conformity with Special Condition 3 

and thereby violated the terms of the Munster Permit. 

13. Pursuant to Section 309(b) and (d) of the Act, 33 

U.S.C. Sl319(b) and (d), St. Bernard is subject to injunctive 

relief and civil penalties not to exceed $10,000 per each 

day St. Bernard discharged pollutants in violation of Section 

301 of the Act, 33 u.s.c. 51311, or violated any permit condition 

implementing section• 301 or section 308 of the Act, 33 u.s.c. 
SS 1311, 1318. Unless restrained by Order of this Court, 

St. Bernard will continue to' violate Section 301 of the Act, 

33 u.s.c. Sllll and the terms and conditions of the permit. 

providee1 

14. Section 309(a) of the Act, 33 u.s.c. Sl319(e), 

Whenever a municipality is a party to a civil 
action brought by the United States under this 
section, the State in which such municipality is 
located shall be Joined as a party. Such State 
shall be liable for payment of any judgment, or 
any expenses incurred as a result of complying 
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with any judgment, entered against the 
municipality in such action to the extent 
that the laws of that State prevent the 
municipality frcaa raiaing revenues.needed 
to cCllllply with auch judgment. 

Exhibit 8-3 

The State of Louisiana is liable insofar as its laws 

prevent St. Bernard from raising revenues to comply with the Act 

or prevent payment of any judgment entered against St. Bernard. 

WHEREFORE, the United States of America prays thats 

1. St. Bernard be permanently enjoined from discharging 

pollutants not authoriaed by the Munster Permit and from all 

future violations of the term• and conditions of the Munster 

Permit1 

' 2. St. Bernard be ordered to undertake, on an expedited 

schedule, a program, including but not limited to deaign, plan• 

and specifications and construction, to bring its treatment 

plant diacharges into compliance with the Act and th• Munster 

Permit1 

3. St. Bernard be ordered to develop and implement 

programs to assure complia~ce with permit terma and requirements, 

including but not limited to proper operation and maintenance, 

teating, 1ublllseion of diacharge monitoring reports an~ submission 

of noncompliance reports1 

4. St. Bernard be assessed, pursuant to Section 

309(d) of th• Act, 33 u.s.c. Sl319(d), a civil penalty not to 

exceed ten thouaand dollar• ($10,000.00) for each day of 
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violation of the Munster Permit or of Section 301 of the Act, 

33 o.s.c. ·Sllll. 

5. Relief be awarded against the State of LOuisiana 

purau~nt to Section 309(e) of the Act, 33 u.s.c. Sl319(e)1 

6. The United States be awarded the costs and 

disbursements of this actionr and 

7. Thia Court grant the United States auch other 

relief aa it may deem just and proper. 

Bys 

CWA Compliance/Enforcement 

Respectfully submitted, 

• 
Oo,,.,,~ ~) 

CAROL E:. oThNs 
A••i•tant Attorney Gen•ral 
Land and Natural Resources Diviaion 

JOHN VOLZ 
United States Attorney 
Eastern District of Louisiana 

WILLIAM F. BAI'l'Y 
Asslstant United States A torney 
Hale Bo99s Federal Building 

ew Orleans, Louisiana 70130 

J N C. MARTIN 
Attol:'ney 
Environmental Enforcement Section 
Land and Natural Resource• Division 
United States Department of Justice 
Washinuton, o. c. 20530 
( 202) 633-4059 
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PLEASE SERVE: 

l. Mr. Nicholas Cusimano, President 
St. Bernard Pariah Police Jury 
8201 Judge Parez Drive 
Chalmetta, Louisiana 70043 

2. Honorable David c. Treen 
Governor of Louisiana 
P. O. Box 44004 
Baton Rouge, Louisiana 70804 
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Sample Pretreatment Complaint 

UNITED STATES DISTRICT COURT 
DISTRICT OF RHODE ISLAND 

UNITED STATES OF AMERICA,) 
) 

Plaintiff, l 
) 
) 

v. ) 
) 
) 

NATIONAL PLATING COMPANY,) 
INC., l 

) 
Defendant. l 

~~~~~~~~~~·~> . 

Civil Action no. 

COHPLAI?IT 

ExhiJ>it 8-4 

Plaintiff, United States of America, at the request of the 

Administrator of the Environmental Protection Agency (•EPA•), 

alleges: 

Introduction and Nature of Case 

1. This is a a civil action pursuant to Section 309(bl and 

(d) of the Clean Water Act, 33 u.s.c. Sl319(b) and (d) (the •Act•), 

concerning the discharge of pollutants in violation of pretreatment 

standards under Section 307(bl of the Act, 33 u.s.c. Sl317(b), 

and reporting requirements under Section 307(bl and 308(a) of the 

Act, 33 u.s.c. SS1317(bl and 1318(a). 

Jurisdiction 

2. Jur1sd1ct1on is vested in this Court pursuant to Section 

309(b) of the Act, 33 u.s.c. Sl319(b), and 28 u.s.c. ~1345. 
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Notice of the commencement of this action has been given to the 

State of Rhode Island. 

3. Venue is proper in this court pursuant to 28 U.S.C. 

Sl39l(b) and (cl and Section 309(b) of the Act, 33 u.s.c. Sl319(b), 

since at all times relevant to this complaint this is the Judicial 

district in which the defendant was and is located and was and is 

doin9 business. The claims stated herein arose in this Judicial 

district. 

Defendant 

4. The defendant, National Plating Company, Inc. (•National•), 

is a corporation organized and existing under the laws of the 

State of Rhode Island. Defendant at all relevant times did ~nd 

does operate an electroplating facility at or about 946 Eddy 

Street, Providence, Rhode Island 02905 (the •facility•). 

5. Since approximately 1968, the defendant has been 

discharging pollutants into a publicly owned treatment works, 

(•PQTW•), as defined in 40 C.F.R. S403,3(o), located in Pro••Ldence, 

Rhode Island and currently owned and operated by the Narragansett 

Bay Commission (•Nac·1. 

First Cause of Action: 
National Prohibited Discharge Pretreatment Standards 

6. The allegations of paragraphs l through 5 of this Complaint 

are realleged and incorporated by reference herein. 
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7. Pursuant to Section 307(bl of the Act. 33 J.S.C. Sl317(b), 

the Administrator of the EPA established prohibitec discharqe 

standards as part of the national pretreatment standards. These 

standards took effect on August 25, 1978, and appeur at 40 C.F.R. 

S403.S. 

8. Forty C.F.R. §403.S(bl of the prohibited discharge 

standards prohibits non-domestic sources from introducing into a 

POTW discharges with pH values below s.o. 

9. Section 307(d) of the Act, 33 u.s.c. Sl317(d), prohibits 

the operation of any source in violation of any applicable pre

treatment standard established pursuant to Section 307(b) of 

the Act, 33 u.s.c. Sl317(b). 

10. Defendant, a non-domestic source subJect to 40 C.F.R. 

S403.S(b), has introduced into the NBC POTW discharges with a pH 

lower than S.O on November 29, 1983 and November 14 and 15, 1984 

and, on information and belief on other occasions, in violation 

of 40 C.F.R. S403.S(b) and Section 307(d) of the Act, 33 u.s.c. 

Sl317(dl. 

11. Defendant continues to violate national prohibited 

discharge standards and will continue to do so in violation of 

Section 307 of the Act, 33 u.s.c. Sl317, unless restrained by 

this Court. 
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12. Section 309(b) and (d) of the Act, 33 u.s.c. Sl319(b) 

and (d), authorizes injunctive relief and the assessment of civil 

penalties not to exceed $10,000 for each d~y of violation of 

Section 307 of the Act, 33 u.s.c. 51317. 

Second Cause of Action: 
National Categorical Pretreatment Standards 

13. The allegations of paragraphs 1, 2, 3, 4, 5, and 9 are 

realleged and incorporated by reference herein • . 
14. Pursuant to Section 307(b) of the Act, 33 u.s.c. Sl3l7(b), 

the Administrator of EPA established national categorical 

pretreatment standards governing the Electroplating Point Source 

Cat99ory. These standards appear at 40 C.F.R. Part 413. 

15. Existing non-integrated sources within the Elecroplating 

Point Source Category were required to comply with the standards 

established for cyanide and metals at 40 C.F.R. Part 413 by 

April 27, 1984. 

16. Defendant is an existing non-integrated source within 

the Electroplating Point Source Category within the meaning of 

and SUb)eCt to 40 C.F.R. Part 413. 

17. Since on or about April 27, 1984, defendant has introduced 

into the NBC POTW electroplating process wastewaters that contain 

levels of cyanide, copper, nickel, zinc and tot~l metal which 

exceed the applicable national categorical pretreatment standards 

for cyanide, copper, nickel, zinc and total metal set forth in 
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40 C.F.R. Part 413, in violation of 40 C.F.R. Part 413 and Section 

307(d) of the Act, 33 u.s.c. Sl317(d). 

18. Defendant continues to violate national categorical 

pretreatment standards and will continue to do so in violation of 

Section 307 of the Act, 33 u.s.c. Sl317, unless restrained by 

this Court. 

19. Section 309(b) and (d) of the Act, 33 U.S.C. Sl319(b) 
, 

and (d), authorizes inJunctive relief and the assessment of civil 

penalties not to exceed Sl0,000 for each day of violation of 

Section 307 of the Act, 33 u.s.c. Sl317. 

Third Cause of Action: 
Pretreatment Reporting Requirements 

20. The allegations of paragraphs 1, 2, 3, 4, S, 9, 14, 15 

and 16 are realleged and incorporated by reference herein. 

21. Section 308(a) of the Act, 33 u.s.c. Sl318(a), authorizes 

the Administrator of the EPA to require the submission of reports 

whenever necessary for the purpose of, inter !!.!!_, determining 

whether any person is in violation of any pretreatment standard. 

22. Pursuant to Sections 307(b) and 308(a) of the Act, 33 

u.s.c. SS1317(b) and 1318(a), the Administrator promulgated 40 

C.F.R. S403.l2(d), which requires,~ al1a, an industrial user 

subJect to a categorical pretreatment standard to submit, within 

90 days following the date for final compliance with applicable 
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categorical standards, a :ompliance Report on discharge concentra

tions and flows, status of compliance, and, if the industrial 

user is not in consistent compliance, measures to bring the user 

into compliance. 

23. The date for final compliance with categorical pretreatment 

standards applicable to the defendant was April 27, 1984. 

Defendant was and is subJect to 40 C.F.R. S403.12(d). Defendant 

was required to submit its Compliance Report on or about July 26, 

1984. 

24. Defendant failed to submit a Compliance Report pursuant 

to 40 C.F.R. S403.12(d) by July 26, 1984, or at any time thereafter. 

25. Pursuant to sections 307(b) and 308(a) of the Act, 33 

U.S.C. SS1317(b) and 1318(a), the Administrator promulgated 40 

C.F.R. S403.12(e), which requires,~ alia, an industrial user 

subJect to a categorical pretreatment standard to submit Periodic 

Compliance Reports during the months of June and December after 

the compliance date of t"~ pretreatment standard. The Periodic 

Compliance Reports must report discharge concentrations and flows. 

26. The compliance date of the pretreatment standards 

applicable to the defendant was April 27, 1984. Defendant was 

and lS SUbJect to 40 C.F.R. S403.12(e). Defendant was required 

to submit its Periodic Compliance Reports in June and December, 

1984, and w1ll be required to submit Periodic Compliance Reports 

in June and December of the following years. 

CWA Compliance/Enforcement 8-63 Guidance Manual 1985 



Chapter Eight Exhibit 8-4 

-7-

27. Defendant failed to submit a Periodic Compliance Report 

pursuant to 40 C F.R. S403.l2(e) in June or December, 1984 or at 

any time thereafter. 

28. Pursuant to Sections 307(b) and 308(a) of the Act, 33 

u.s.c. SS1317(b) and 1318(a), the Administrator promulgated 40 

C.F.R. S403.12(b), which requires, ~ alia, an industrial user 

who will be subject to a categorical pretreatment standard to sub

mit to the control authority -within 180 days of the effective 

date of the standard, a report containing information about the 

user and a schedule for compliance where pretreatment is necessary 

to meet the standard. The report is referred to as a baseline 

monitoring report (•BMR•). 

29. On July 15, 1983 EPA promulgated categorical pretreatment 

standards for total toxic organics (•TTO•) applicable to all 

electroplating facilities. The effective date of those standards 

was August 29, 1983. Defendant was and is subject to 40 C.F.R. 

S403.12(b). Defendant was required to submit a BMR on total 

toxic organics on or about February 24, 1984. 

30. Defendant failed to submit a BHR on total toxic organics 

to the control authority in accordance with the requirements of 

40 C.F.R. S403.12(bl on February 24, 1984 or anytime therafter. 

31. Each of defendant's failures to submit a Baseline Moni

toring Report, a Compliance Report and Periodic Compliance Reports 
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violat~s 40 C.F.R. S403.12(b),(d) and (e) and Sections 307(d) 

and 301(a) of the Act, 33 u.s.c. SS1317(dl and 1318(a). 

Exhibit 8-4 

32. Defendant is continuin9 to violate Sections 307(d) and 

308(a) of the Act, 33 u.s.c. SS1317(d) and 1318(a), and will 

continue to do so unless restrained by this Court. 

33. Section 309(b) and (d) of the Act, 33 u.s.c. SS1319(b) 

and (d), authorizes injuntive relief and the assessment of civil . 
penalties not to exceed $10,000 for each day of violation of 

Sectio~~ 307 and 308 of the Act, 33 u.s.c. 551317 and 1318. 

Prayer for Relief 

Wli£REFORE, plaintiff respectfully prays: 

1. That this Court issue an inJunction enJoinin9 the defend

ant from the operation of its facility except in full compliance 

with all applicable pretreatment standards and requirements 

includin9 prohibited dischar9e pretreatment standards, cate9orical 

pretreatment standards, and reportin9 requirements. 

2. That this Court issue an injunction requirin9 the 

defendant expeditiously to brin9 its facility into compliance 

with all applicable pretreatment standards and requirements: 

3. That the defendant be assessed civil penalties under 

Section 309(d) of the Act, 33 u.s.c. Sl319(d), in an amount not 

to exceed $10,000 for each day that it has operated its facility 
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in violation of Sect1ons 307 and/or 308(a) of the Act, 33 u.s.c. 
SS1317 and 131B(a): 

4. That the costs and d1sbursements of th1s act1on be 

awarded to the plaintiff; and 

5. That this Court grant such other relief as it may deem 

JUSt and proper. 

OF COUSEL: 

Mar1a L. Rodr1guez, Esq. 
Office of Regional Counsel 
u.s. Environmental Protect1on 

Agency 

F. HENRY HABICHT I 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 
WAshin9ton, o.c. 20530 

LINCOLN C. ALMOND 
United States Attorney 
District of Rhode Island 

EVERETT SAUMARTINO 
Assistant U.S. Attorney 
P.O. Box 1401 
Providence, RI 02901 

ANDREW S. HOGELAND 
Attorney 
Environmental Enforcement Section 
Land and natural Resources Divis1on 
U.S. Department of Justice 
Washington, D.C. 20530 
( 2 02) 63 3-1307 

John F. Kennedy Federal Building 
Boston, Massachusetts 02203 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

COMBINED WATER WORKS AND SEWERAGE 
SYSTEM BOARD, CITY OF WELLSBURG 
WEST VIRGINIA; and the STATE OF 
WEST VIRGINIA; 

Defendants. 

) 
) 
) 
) 
) CIVIL ACTION NO. 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~-> 

MOTION FOR A PRELIMINARY INJUNCTION 

Exhibit 8-S 

The United States of America, for and on behalf of the 
Administrator of the United States Environmental Protection 
Agency, hereby moves this Court pursuant to Rule 65 of the 
Federal Rules of Civil Procedure for a preliminary injunction to 
enjoin a deliberate past and present course of conduct by the 
municipal defendant whereby it has engaged in the unlawful 
discharge of pollutants into Buffalo Creek and the Ohio River, 
contrary to the conditions set forth in National Pollutant 
Discharge Elimination System (NPDES) Permit No. WV0026032. 

Plaintiff seeks an order enjoining the City of 
Wellsburg Combined Water Works and Sewerage System Board from: 

(a) discharging collected screening, slurries, or other 
solids (or runoff from such collected screenings, slurries, or 
other solids) generated at a sewage treatment plant (hereinafter, 
"plant") located at the confluence of Buffalo Creek and the Ohio 
River, Brooke County, West Virginia, into any navigable water or 
any tributary of a navigable water; 

(b) discharging any pollutant from the plant except in 
compliance with National Pollutant Discharge Elimination System 
Permit No. WV0026832. 

Plaintiff seeks this relief on the following grounds: 

1. The Defendant has been discovered discharging 
pollutants into the confluence of Buffalo Creek and the Ohio 
River, at Wellsburg, West Virginia. 
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2. The discharges into Buffalo Creek and the Ohio 
River are in violation of National Pollutant Discharge 
Elimination System (NPDES) Permit No. WV00226832, issued by the 
Environmental Protection Agency to the Defendant. 

3. These violations will continue in the future unless 
judicially restrained. 

In support of this Motion, Plaintiff refers this Court 
to the Memorandum of Law, Affidavit and the Complaint filed 
herein. 

WHEREFORE, Plaintiff respectfully prays that this Court 
enter a Preliminary Injunction, as sought herein. 

By: 

OF COUNSEL: 
Jed z. Callen, Esquire 
Office of Regional Counsel 

Respectfully submitted, 

CAROL E. DINKINS 
Assistant Attorney General 
Land and Natural Resources Division 

WAYNE R. WALTERS 
Attorney, Environmental Enforcement 
Section - Room 1714 

United States Department of Justice 
Land and Natural Resources Division 
10th & Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 
(202) (FTS) 633-1066 

WILLIAM A. KOLIBASH 
United States Attorney 
Northern District of West Virginia 

Assistant United States Attorney 

U.S. Environmental Protection Agency 
Region III 
Philadelphia, Pennsylvania 
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Sample Request for Admissions 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 

Exhibit 8-6 

) Civil Action Ho. CA-34-2367(A) 
v. ) 

) 
CLARK OIL AND REFINitlG COHPANY, ) 

) 
Defendant. ) 

~~~~~~~~~~~~~-> 

UH!TED STATES' FIRST RE:Ql!EST 
FOP. ADNISSIONS 

Plaintiff, United States of America, oursuant to Rule 36 

of the Ferderal Rules of Civil Procedure, requests Defendan:, 

~Clark Oil & Refining Company to admit the truth of the 

following matters within 30 days after service of this reauest. 

DEFINITIONS 

A.. "Clark Oil" shall refer to Defendant Clark Oil 

and Refining Company. 

B. The "Garyville plant" shall refer to a pet:roleuc 

refinery located in Caryville, St. Mary's Par:.~h, T.ouisianc:, 

including its wast:ewater _treatment and rela:ed facilities. 

C. "EPlr shall refer to the Unit:ed Stat:es Env~ron~encal 

0, "XPDES" shall refer to the national Pollutant 

D1scharge Elim1nat:ion Svstem. 

CWA Compliance/Enforcement 8-69 Guidance Manual 1985 



Chapter Eight Exhibit 8-6 

- 2 -

E. "Pollutant" is defined in §502(6) of the Clean 

Water Act, 33 U.S.C. 51362(6). 

F. "Discharge" is defined in S502(12) and (16) o: 

the Clean Water Act, 33 U.S.C. §1362(12) and (16), and ~ncl~des 

dische~ges of pollutants to navi~able waters f~om any point 

G. "Point source" is defined in S502(1L..) of the 

Clean Water Act, 33 u.s.c. 51362(14). 

H. "Navigable waters" is defined in 5502(7) of the 

Clean Water Act, 33 u.s.c. 51362(7). 

I. "DMR" shall refer to Discharge Honi torir.g P.eoorts. 

MATTERS FOR WHICH ADMISSIONS 
ARE REQUESTED 

t. Clark Oil is incorporated under the laws of the 

" State of Louisiana. 

2. Clark Oil ~aintains a principal place of business 

in Garyville, Louisiana. 

3. Clark Oil has owned and operated the Caryville 

plant since approximately August 1, 1981 to the present. 

4. Clark Oil has discharged a~d continues to 

discharge water pollutants from the Garyville plant th~ough 

Outfalls 001, 002 and QOj co the Mississi?Pi River. 

5. Outfalls 001, 002 and 003 are point ~ources. 

6. The Miss1ssippi River is a navigable water, 
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7. Ono:- about August 21, 1981, EPA issued NPDE.S 

Permit No. LA0051993 to Clark Oil, which Pernit was received 

by Clark Oil. 

8. Exhibit "A" attached hereto is a true and 

correct copy of NPDES Permit No. LA0051993. 

9. On or about August 15, 1983, EPA issued 

Administrative Order No. VI-83-161 to Clark Oil, which Order 

was received by Clark Oil. 

10. Exhibit "B" attached hereto is a true and 

correct copy of Administrative Order No. VI-83-161. 

11. Clark Oil submitted DMR's to EPA pertaining to 

Outfalls 001 , 002 and 003 at the Caryville plant for the 

petiod from Janua=y 1, 1981 through September 30, 1984. 

12. Exhibits 001-1 through 001-38 attached hereto 

are true and correct copies of certain ::>MR' s subci::ted to EP.e.. 

by Clark Oil pertaining to Outfall 001 at the Caryville plant 

for the period January 1, 1981 through Septe:nber 30, 1984. 

13. The numerical values reported in Exhibits 001-1 

through 001-38 attached hereto are true and correct. 

14. Exhibits 002-1 through 002-15 attached hereto 

are true and correct copies of certain DMR's submitted to EPA 

by Clark Oil pertaining to Outfall 002 at the Garyville nlant 

=or :he period April 1, 1981 through Sentet:1ber 30, 1983. 

1;. The nUJ'lerical values repor:ed in :.xhibits 002-1 

through 002-15 attached hereto are true and cor:'ect. 

----------
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16. Exhibits OC3-1 through 003-16 a:ta:heci hereto 

are :rue and correct copies of certain DMR's subr.:;itted to 'C'':I• -· ... 
by Clark Oil pertaining to Outfall 003 at the Gar"?Ville 

plant =or the period January 1, 1981 through September 30, 

1983. 

17. The nucerical values reported in Exh:bits 003-1 

through 003-16 attached hereto are true and correct. 

CWA Compliance/Enforcement 

Respectfully submi:ted, 

F. HENRY HABICHT II 
~ssistant Attornev r.e~~ral 
Land and Natural Resou~:es Divisio~ 

GREGORY WEISS 
Assistant United Sta:~s Attornev 
Eastern District of Lo~~sia~a · 

Bv· 

·~Ld_ c.J. t..1 ~""7: .. Jli 
kEED W. NEUMAN, Attor-iey < 
Environmental Enforc:~enc Div1s1c~ 
Land and Pat:iral Resources Divls:or. 
U.S. Department of Justice 
Washington, D.C. 20530 
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Sample Notice of Deposition 
Upon Oral Examination 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUlSIANA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 

Exhibit 8-7 

) Civil Action No. CA-84-2387(A) 
v. ) 

) 
CLARK OIL AND REFINING COMPANY, ) 

) 
Defendant. ) 

--~~~~~~~~~~~--' 
NOTICE OF DEPOSITION UPON ORAL EXAMINATION 

Please take notice that Plaintif:, United States of 

America, will take the oral deposition under oath of a person 

or persons desisrnated by defendant Clark Oil and Refining 

Company (hereafter "Clark Oil"), pursuant to Rule 30 (b) (6) 

of the Federal Rules of Civil Procedure, to testify with 

respect to the matters set forth below. Said deposition will 

be taken before an officer duly authorized to administer the 

oath, be~innin~ at 10:00 a.m., Monday, January 14, 1985 at the 

offices of the United States Attorney, 500 Camp Street, New 

Orleans, Louisiana, and continuin~ through F~iday, January 18, 

1985, or until completed. Clark Oil is requested to designate 

a person or persons knowled~eable about the operation of ~lark 

Oil, specifically regarding the matters listed below. Pursuant 

to the Federal Rules of Civil Procedure, includin~ Rules 30(b)(l) 

and 34, Clark Oil shall bring with it to said deposition the 

documents listed on Schedule "A" attached hereto. 

-------------------
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MATTERS FOR EXA~INATION 

Unless otherwise noted, these matters refer to the 
period from January 1, 1981 throu~h and until the trial of 
this action. Tel"llls used hereLn are as defined Ln the UnLted 
States' First Set of Interro2atories and First Request for 
?reduction of Documents to Clark Oil. 

1. Accuracy of each and every pollutant parameter 
and dischar~e value reported in Dischar~e MonitorLn~ Reports 
submitted by Clark Oil to EPA. 

Exhibit 8-7 

2. All methods, procedures and/or techniaues for 
collJl)uting monthly or daily average and daily maximum dischar~e 
results as reported by Clark Oil to EPA in Discharge Monicorin~ 
Reports. 

3. Date, duration, source(s), nature, concentratLon, 
auantity and/or dischar~e confi~ratLon and location of each 
and every discharge of water pollutants exceeding the Garyville 
permit limits or not expressly authorized by a permit at the 
Garyville plant; all samplin~. measurin~. testin~. and monitoring 
and the results thereof done with respect to such discharges; 

4. Date, duration, location, source and/or quantLty 
of each and every oil sheen, oil ~lobules or Oll spills, 
known to Clark Oil. observed in the Mississippi RLver at or 
near the Garyville plane. 

5. Adeauacy and conditions of the Caryville plant 
and wastewater treatment facilities as acauired from Clark 
Oil's predecessor in interest to comply with its ITT'DES permit, 
including the refinery and its operation, the wastewater treatment 
system, the nature, size and competence of the wastewater 
treatment plant staff, particularly as the fore~oLng relate to 
problems WLth compliance with the Garyville permit lLmits, and 
when Clark inauired into such matters and/or discovered such 
matters. 

plant, 
6. Monthly production fi~ures for the Garyville 

7. Daily and monthly influent pollutant loadings 
in the Garyville plant's wastewater treatment system. 

B. Design specifications and treatment capacitv of 
the Caryville ?lane's wastewater treatment system. 
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9. Facilities, operation and management of the 
Garvville plant regarding monitorin~. analysis and reporting 
of ~acer pollutant discha1ges; compliance with water pollution 
control laws, re~lations and permits; design, mana~ement 
control or evaluation of iroduction or the production process 
insofar as it mav affect ;he discharge of water pollutants; 
training and sut>ervis ion •lf employees workin~ with processes 
or eauipment that produce or control water pollutants, des1~n. 
operation and maintenance of water pollution control eouio~enc. 
and initiation and evaluation of budget requests for oollution 
control and other capital equipment. 

10. 
discharges of 
the Garyvil le 
the permit. 

Any and all causes and possible causes for 
pollutants from the Caryville plant exceeding 
permit limits or not expressly authorized by 

11. Each and every measure considered by Clark Oil, 
or by consultants workin~ on behalf of Clark Oil, to reduce 
water pollutant discharges at the Garyville plant and/or 
achieve compliance with tne Garyville permit limits, including 
the nature of any such measures, when it was considered, by 
whom it was considered or evaluated, the approximate costs and 
impacts of such measures, and when and by what means any such 
action was implemented and the cost, includin~ tax conseauences, 
of doing so. 

12. Any and all acts taken at the Caryville plant 
to respond to the discha~Fe or to prevent the future rlischar~e 
of pollutants not expressly authorized by permit, and all costs 
such acts including capital and operation and maintenance. 

13. Particulars of any reports submitted to EPA, in 
writin~ or otherwise, by Clark Oil regardin~ discharges of 
water pollutants from or operation of the Caryville plant. 

CWA Compliance/Enforcement 

Respectfully submitted, 

JOHN l/OLZ 
United States Attorney 

GREGORY WEISS 
Assistant United States Atcornev 
F.astern District of Louisiana · 

RE a. NEUMAN • Attorney 
Environmental Enforcement Section 
Land and ~acural ~esources Div1s1on 
U.S. Deoartmenc of Justice 
Washin~ton, D.C. 20530 
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Sample Interrogatories 

UNITED STATES DISTRICT COURT 
EASTEBN DISTRICT -OF LOUISIANA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 

Exhibit 8-8 

) 
~ ) 

Civil Action No. CA-84-2387(A) 

CLA1tK OIL AND REFINING COMPANY, ~ 
) 

Defendant. ) 
~~~~~~~~~~~~~-' 

UNITED STATES OF AMERICA'S 
FIRST SET OF INTERROGATORIES 

Pursuant to Rule 33 of the Federal Rules of Civil 

?rocedure, plaintiff United States of America hereby requests that 

defendant Clark Oil and RefininR Company answer under oath the 

following interroaatories separately and fully in writiDR. Answers 

are to be served upon counsel for the United States at the Office 

of the United States Attorney for the Eastern District of Louisiana, 

Hale Boggs Federal Building, 500 Camp Street, New Orleans, Louisiana 

70130, within 30 days after service of this notice. The answers 

hereto should include all lnfort11atlon known up to the date of 

verification hereof. 

Instructions 

l. Identification of a natural person. Yhenever in 

these lnterro~atorles there ls a request to identify a natural 

person, state: 

cw'--A-Co_m_p_l_i_a_n_c_e_/._En_f_o_r_c_e_me_n_t ________ 8_-~7 6·-------Cu-idanc;_Ma_n_u~i-t 985 
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(a) his full name; 

(b) his present or last known business address; 

(c) his present or last known employer and 

pos~tion with that employer: and 

(d) his employer and position at the time 

relevant to the particular interrogatory 

involved. 

2. Identification of ~ersons with res~onsibilitv 

for certain matters. Whenever in these interro~atories 

chere is a request co identify each person with responsibility 

over certain matters, the reciuesc includes each person with 

other than wholly clerical duties. ?he request is not limited 

to the head of a department or section, but includes subordinate 

employees other than clerical staff. 

3. Identification of an entity other than a natural 

person. 'Whenever in these interrogatories there is a request 

to identify a "person" which is a business or~anization or 

other entity not a natural person, state: 

(a) the full name of such or~anization or entity; 

and 

(b) che present or lase known address of such 

organization or entity. 

4. Identification of act or activitv. Whenever in 

these interrogatories there is a request to identify an "act" 

or "activity": 
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'a) state each transaction or action consticuting 

the act or activity; 

(b) s~ate the date it occurred; 

(c) state the place it occurred; 

(d) identify each document referring or relating 

to the act or activicy; and 

(e) identify each person oarticipating or engagin~ 

in the act or activicy. 

5. Identification of a communication. Ybenever in 

these interro~tories there ln a request to identify a 

"communication": 

(a) state the date of the C0111111Ut2ication; 

(~) s~ecify the place where it occurred: 

(c) identify in accordance with Instruction l 

each person who oriizinated, received, 

participated, or was present during 

such communication; 

(d) state the type of C0111111Unication (letter, 

telegram, telel)hone conversation, etc.): 

(e) identify in accordance with Instruction 7 

each document relating or referrin~ to, or 

comprising such communication; and 

(f) state the substance of the communication. 

6. Identification of a meetine. Whenever ln these 

interrogatories there is a request co identify a "meetiniz" 

state: 
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(a) the date of the meeting; 

(b) the place of the meeting; 

(c) an identification in accordance with 

Instruction l of each person attendin~ 

the meeting; 

(e) the substance of the meeting: and 

(d) an identification in accordance with 

Instruction 7 of each document relating 

or referring to the meetin~. 

7. Identification of documents. Ybenever in these 

interTogatories there is a reauest to identify a document, 

state: 

(a) ies date; 

(b) its author and signatory; 

(c) the type of document (letter, memorandum, 

Exhibit 8-8 

contract, re'Port, accountin~ record, etc.): 

(d) its title: 

(e) its substance; 

(f) its addressee and all other persons receiving 

copies; 

(g) its custodian; 

(h) its present or last known location; and 
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(i) if che document was, but no longer is in 

your possession or subject to your control, 

state what was done with the document, who 

disposed of it, why it was disposed of and 

when it was disposed of. 

8. Use of documents in ~lace of an answer. 'Whenever 

a full and complete answer co any interrogatory or pare of an 

interrogatory is contained in a document or documents, the 

documents, if appropriately identified as answering a specific 

numbered interrogatory or part of an interrogatory, may be 

supplied in place of a written ansver. 

9. Numerical information. Interrogatories callin~ 

for numerical or chronolo~ical information shall be deemed, to 

the extent that precise figures or dates are not known, to call 

for estimates. In each instance that an estimate is given, it 

should be identified as such to~ether with the source of information 

underlying the estimate. 

10. Sources of information. For each interrogatory 

answer, identify each person who provided information considered 

in preparin~ that answer, specifying the nature of the information 

provided. In answerin~ these interrogatories every source of 

information to which defendant has access should be consulted, 

regardless of whether the source is within defendant's immediate 

possession or control. All documents or ocher information in 

the possession of experts or consultants should be consulted. 
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ll. Partial answers. If any interrogatory cannoe be 

answered fully, as full an answer as possible should be provided. 

State the reason for your inability to answer fully, and aive 

any information, 'knowledae or belief defendant has regarding 

the portion unanswered. 

13. Time neriod. Unless otherwise. indicated, these 

interrogatories apply co the time period from January 1, 1981 

until the trial of this matter. 

14. Supplemental answers. These interrogatories are 

continuing: supplemental answers muac be filed pursuant to Fed. 

R. Civ. P. 26(e) between the date these interrogatories are 

answered and the time of trial. 

15. Deletions from documents. Where anythinll has 

been deleted from a doCWDent produced in response to an 

interrottatory: 

(a) •i>ecify the nature of the material deleted; 

(b) specify the reason for the deletion; and 

(c) identify the person responsible for the 

deletion. 

16. Claim of orivilege. If objection ls made to 

answering any interrogatory or disclosing the substance of any 

document on the basis of any claim of privilege, defendant is 

requested to specify in writin~ the nature of such information 

or documents, along with the nature of the privile~e claimed, 

so that the Court may rule on the propriety of defendant's 

objection. In the case of documents, defendant should state 
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(a) the title of the document; 

(b) the nature of the document (interoffice 

memorandum, correspondence, report, etc.); 

(c) the author or sender: 

(d) the addressee; 

(e) the date of the document, 

(f) the name of each person to whom the 

original or a copy was shown or circulated, 

(g) the names ap~earing on any circulation list 

relating to the document, 

Exhibit 8-8 

(h) the basis upon which privile~e is claimed, and 

(i) a summary statement of the subject matter of the 

document in sufficient detail to permit the court 

to rule on the propriety of the objection. 

1. "Person" unless otherwise specified means a 

natural person, firm, partnership, association, corporation, 

proprietorship, governmental body, government agency or commission 

or any other orgnization or entity. 

2. "DoC'2lllent" is defined as any recordin~ of information 

in tangible form. It includes, but is not limited to, memoranda, 

re~orts, evaluations, correspondence, communications, intra-office 

memoranda, inter-office communications, a~reements, contracts, 

invoices, checks, journals, led~ers, telegrams, handwritten 

notes, periodicals, patlll>hlets, computer or business machine 

print-outs, accountants' work papers, accountants' statements 
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and writings, notation or records of meetings, printers' galleys, 

books, papers, speeches, public relations issues, advertising, 

material filed with government agencies, office manuals, emplovee 

manuals or office rules and re~lations reports of experts, any 

o;her written matter, tape recordin~s or other sound or visual 

reproduction materials, com~uter data bases, or any tangible or 

physical objects however ~roduced or reproduced upon which 

words or other information are affixed or recorded or from 

which by appropriate transcription written matter or a tangible 

thing may be produced. Where a document is to be identified or 

produced, all ori~inala or if not available, copies, toiether 

with all prior drafts, or all copies which are in any manner 

different from the original, are to be identified or produced. 

3. "Relatin2 to" means constituting, defining, 

containing, embodying, reflecting, identifying, stating, 

referring to, dealing with, or in any way pertaining to. 

4. "~" means the United States Environmental 

Protection Agency. 

S. "Discharge" includes a discharle of a pollutant or 

pollutants to navigable v~ters from a point source. 

6. "Pollutant" is as defined in 33 U.S.C. §1362. 

7. "Clark Oil" shall mean defendant Clark Oil and 

Refining Company, its subsidiaries, divisions, officers, 

employees, agents, servants, and, unless privileged, its attorneys. 

8. The "Garrville plane" means the petroleum refinery 

owned and operated by Clark Oil in Garyville, St. Mary's Parish, 
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Louisiana, including its wastewater treatment and related 

facilities. 

Exhibit 8-8 

9. Tbe "Ga:rvville permit" means National ?ollution 

Oischarge Elimination System (NPOES) Permit No. LA 0051993 

as issued, administratively extended or renewed. 

10. The "Garvville permit limits" mean any water 

pollutant discharge limitations or conditions contained in 

the Caryville permit. 

11. The"~" means the State of Louisiana, including 

its departments, &Rencies and officials. 

Interrogatories 

l. State all water pollutant dischar~e limitations, 

includinR any extensions or modifications, Clark Oil contends 

have applied since January 1, 1981 at its outfalls at the 

Caryville Plant, specifying the source of each of those 

limitations. 

2. Are any of the values contained in any Oischar~e 

Monitoring Repo~s ("OHRa"' submitted by Clark Oil to EPA or 

the State relatinR to the Garyville plant inaccurate or 

misleading? If 10, for each such value state in what respect 

it is inaccurate or misleading; what Clark Oil contends 

the correct value is, specifying the basis for this calculation 

and identifyin~ any documents relevant to this calculation; 

the reason for the original error; identify all persons 

responsible for calculating the or1R1nal value and the new 

value; and state whether the allegedly correct value complies 
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with the Garyville permit limits. 

3. List each dischar~e of water pollutants from any 

source at the Garyville plant exceedin~ the Caryville permit 

limits for such source, or any discharge of water pollutants 

without a permit, stating for each such discharge the rlate 

and duration of the dischar~e; the source; the quantity and 

, concentration of pollutant discharged; all sampling or testing 

done with respect to the discharge; any explanation or reason 

known to or hypothesized by Clark Oil why the discharge 

exceeded the Garyville permit limits; and an identification 

of all acts taken to respond to the discharge or to prevent 

future dischar~es, including equipment changes, changes in 

operating or maintenance procedures or operator training 

or disciplinary a~tions. 
~--~----~ 

4. Does Clark nil contend that it could not prevent 

the discharges listed in response to Interrogatory No. 3 above 

from exceeding the Garyville perniit limits? If so, specify 

each and every such discharge and for each state all facts 

supporting the contention that such violations were not 

preventable. 

5. Does Clark Oil contend that operator error 

caused any of the dischar~es listed in response to Interrogatory 

No. 3 above to exceed the Garyville permit limits? If so, 

identify each employee whose error Clark Oil contends to have 

contributed to the discharge; identify all acts of the employee 

which are contended to have resulted in the dischar~e exceeding 
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the Caryville permit limits; identify the immediate supervisor 

of the employee: and identify all documents or communications 

containin~ or relatin~ to instructions to the employee regarding 

dischar~e limitations, reduction of pollutant dischar~es, or 

measures to be taken in the event of dischar~es in excess of 

the Garyville per111it limits. 

6. Does Clark Oil contend that equipment malfunction 

or defect, including desi~ defect, caused any of the dischar~es 

listed in response to InterroRatory No. 3 above to exceed the 

Garyville permit limits? If so, identify the type of equi~=ent; 

state the manufacturer of the equipment, the model number and 

any other identification number for the equipment; describe 

the malfunction or defect; state in what manner the malfunction 

or defect is alle~ed to have caused the dischar~e to exceed 

the Garyville permit limits; identify the persons responsible 

for maintainin~ the equipment and/or preventin~ malfunctionin~: 

identify all documents containin~ instructions for maintaining 

or servicing or preventin~ malfunction of the equipment; 

identify the persons responsible for purchasin~ er approving 

the purchase of the equipment; identify all persons responsible 

for review of the design, operation, or suitability of the 

equipment: and state whether the equipment is still in Clark 

Oil's possession and if not, where it is. 

7. Does Clark Oil contend that it has not been 
' feasible to comply with any of the limitations contained in 
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the Garyville permit? If so, state the basis of this contencion, 

identifyin~ all persons, including experts or consultants 

with knowledge of the basis for this contention, and identiiying 

all documents relatin~ to this contention. 

8. During the week preceeding each dischar~e identified 

in response to Interrogatory No. 3 above, had Clark Oil made any 

production process changes, including equipment or formulation 

changes, which were desismed to or had the effect of varying produc1 

time or the production process? If so, describe any such process 

changes, identifyin~ any documents relating to such changes. 

9. Describe each measure considered by Clark Oil 

~o reduce water pollutant discharges or to achieve compliance 

wich the Caryville permit limits, including but not limited to 

modifications of production processes, and modifications of 

pollution control facilities. includini in the description 

the nature of the measure, the period of time during which it 

was considered, and an identification of the persons who 

par1:icipated in the consideration or evaluation of the measure, 

identifying any documents relating to such consideration. If 

any such measure was implemented, identify each action taken to 

implement it, specifyin~ the dates, the action, the costs or 

expenditures relatin~ to each such act, including operation and 

maintenance costs, stating what portion of the expense, if any, 

was eligible for investment tax credit and, if applicable, the 

tax credit claimed, and identifyin~ all documents relating to 
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such coses or expenditures and tax credits. ·For ~easures 

not implemented, state the reason the measure was. lot implemented 

and· the estimated cost of the measure, including Oleration 

and maintenance costs. 

10. Identify each person now or formerly in the 

employ of Clark Oil who has or had responsibility with regard 

to monitorin~. analysis and reporting of pollutant discharges 

from the Garyville plant: compliance by the Carvville plant 

with water pollution control laws and regulations; design, 

management, control or evaluation of production or the production 

process at the Caryville plant insofar as it affects or may 

affect the dischar~e of water pollutants: training and supervision 

of employees working with processes or equipment that produces 

or controls water pollutants; operation and maintenance of 

water pollution control aquipment at the Caryville plant; and 

initiation and evaluation of budget requests for pollution 

control or other capital equipment. 

11. Identify all persons who work for or have worked 

for Clark Oil, or who are or have been consultants to Clark Oil, 

or who work for or have worked for consultants to Clark Oil, 

who have knowledge of the nature and amount of water pollutants 

discharged from the Caryville plant includinR sampling and 

testing for BOD5, TSS, COD, phenols, ammonia, sulfide, chromium 

and oil and ~rease; measures considered or taken by Clark 011 

to reduce dischar~es of water pollutants from the Caryville plant; 
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budgetinR. financial, and technical analysis of water pollution 

control equipment and other capital improv~ment projects; 

operation and maintena11ce cf water pollution control equipment 

at the Garyville plant: scurces of wastewaters at the Garyville 

plant; financial aspects of the Garyville plant, including 

cash flows, ooerating expenses and profitability: and initiation 

and evaluation of budRet requests for pollution control or 

other capital equipment. . 
12. Identify each person, firm or corporation, including 

employees, whom Clark Oil has consulted regardin~ water pollution 

control at the Garyville plant, stating when such consultant 

was retained; the nature of any advice or opinion rendered by 

the consultant; whether any documents were ~iven to the 

consultant in connection with its work, identifying all such 

documents: whether any documents were preparad by the consultant 

in connection with his work, identifying all such documents: 

a11d whether any document wao prepared by Clark Oil er its 

agents or other consultants relatin~ to any advice or opinion, 

or document prepared by the consultant, identifying all such 

documents. 

13. Identify all entities which were oredecessors 

to or connected with Clark Oil with regard to ownership or 

operation of the Garyville plant, including subsidiaries, 

divisions, affiliates, paraierships, joint ventures or other 

entities, state what discussions, if any, Clark Oil had with 
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any such entity relating to the wAstewater treatment facilties 

and compliance with the Garyville permit, and identify all 

documents relating to such discussions. 

14. State whether Clar~ Oil has any actual or 

potential insurance coverage, including comprehensive liability, 

applicable to any of the claims asserted in this action by 

the United States. If so, identify the insurers and state 

the policy number and the amount of the insurance, identifyin~ 

all such policies. State whether any insurance company has 

ever performed an environmental risk assessment or other 

study re~arding Clark Oil's cQmlJl1ance with water pollution 

control lavs, identifying the company and the assessment or study. 

15. Has Clark Oil ever orally reported to EPA or the 

State, by telephone or otherwise, any dischar~e of pollutants 

from the Garyville plant which exceeded the Caryville permit 

limits? If so, identify each such oral report, ~iving exact 

dates and times, all persons authorizing or making such repo~s. 

all persons to whom such reports were made, and the substance of 

each such r8l)ort. Identify all documents relating to the above, 

including any records of telephone calls, giving their present 

location. 

16. State each and every occurrence of oil sheen, oil 

globules or oil spills in the Mississippi River observed at or 

near the Caryville ,lane known to Clark Oil and identify all 

documents relating to the same including their present location. 
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For each occurrence state the exact dates and times Clark Oil 

first became aware of such occurrence, the duration of the same, 

whether the same was reported, orally or in writin~. to the State 

or EPA, and the names of all persons makin~ or authorizin~ such 

observances or reports and all persons to whom such reports were 

made. 

17. State the methods, procedures or techniques for 

computin~ monthly or daily average discharge results reported 

in Clark Oil's discharge monitoring reports for each and every 

monthly reporting period from August. 1981, to the present at the 

Garyville plant, stating for each month during the above period 

the total number of times during each month that sampling was 

conducted for each parameter in the Caryville permit and the 

exact dates and times of such samplin~: the total number of 

samples use~ to· compute the monthly average for each parameter 

and the specific method used to C0111J>ute that average; all sampling 

results for each parameter obtained during each month: the average 

result for each parameter which was obtained, if different 

from that reported in discharge monitoring reports for each 

month; the sampling methods or techniques used; and identify 

all documents relating to the above, includin~ any statements 

~f policy, procedures, schedules, or rationales relating 

thereto. 

18. State the methods, procedures or techniaues for 

computing the daily maximum dischar~e results for each para

meter in the Caryville permit for each and every monthly 
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reporting period from August, 1981 to the present at the Garyville 

plant, stating for each month durin~ the above period the total 

number of times d'trin~ each month that samplin~ was conducted 

for each paramete~ and the exact dates and times of such 

sampling; all sam~1ling results for each parameter obtained 

during each month: the sampling methods or techniques used: 

the methods, procedures or techniques ellll>loyed in reporting 

the results to the State or EPA in discharge monitoring 

reports, includin~ the reasons for employin~ such methods, 

procedures or techniques; and identify all documents relating 

to the above, including any statements of policy, procedures, 

schedules or rationales relatin~ thereto, giving the present 

location of all siicb documents. 

19. State the rate of return on equity (the averaae 

anticipated future value of the annual after tax income divided 

by the total value of common shareholder interest) for Clark 

Oil for each year since 1981; state all facts or other inf0Jr111ation 

supportin~ or relatin~ to your answer and identify the person(s) 

who provided the information. 

20. State the interest rate on borrowed capital (long 

term debt) of Clark Oil for each year since 1980; state all facts 

or other lnformati~n supporting or relatin~ to your answer and 

identify the person(s) who provided the information. 

21 • State the eauity share of the total investment 

of Clark 011. [The eauity share is eaual to the prooortion of a 
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corporation's lon~·term financin~ which is provided by common 

shareholders. It is a fraction, the numerator of which is the 

sum of all common eauity accounts on a corporation's balance 

sheet including common stock, retained earnings, capital sun>lus 

and any ohter accounts representing common equity investments. 

The denominator of the fraction is given by adding to the 

numerator the sum of the preferred stock account plus all long

term debt incurred by the owner (excluding portions of such 

debt in the current account).] State further each item in the 

c:alculation. State all faces or other information supporting or 

relatin~ co your answer and identify the person(s) who provided 

the 1nfor.nac1on. 

22. State the depreciable life {minimum number of 

vears over which the particular pollution control equipment 

may be deprociated) of the facilities installed at the Garyville 

plant pursuant to the administrative order issued by the 

Louisiana Environmental Control Commission on June 24, 1982. 

State all facts or other information supporting or relatin~ to 

your answer and identify the person{s) who provided the information. 

23. Identify all persons havins responsibility for 

or otherwise having substantial lcnowledge of the financial 

condition and affairs of Clark Oil and/or any parent or holding 

company. 

24. Identify all experts expected to testify at 

trial, statin~ the subject matter on which the expert is 
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expected to testify, and the substance of the facts and 

opinion to which the expert is expected to testify with a 

summary of the grounds for each opinion. 

25. Identify all wit:nesses other than those identified 

in response to Interro~atory No. 24 above, who are expected 

to testify at trial, summarizing their expected testimony and 

identifyin~ all documents upon which they intend to rely. 

By: 

OF COUNSEL: 

ELLIOTr P. LAWS 
United States Environmental 

Protection A~ency 
401 M Street, s.w. 
Yaahin~ton, D.C. 20460 

CWA Compliance/Enforcement 

Respectfully submitted, 

JOHN VOLZ 
United States Attorney 
Eastern District of Louisiana 

GREGORY c. WEISS 
Assistant United States Attorney 

REW. 4tJHAN, Attornev 
Environmental Enforcement Section 
Land and Natural Resources Division 
O.S. Department of Justice 
Waahin~ton, D.C. 20530 
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Sample Request for Production of Documents 

IN TRE UNin:D STATES DISTRICT COURT 
FOR THE NOR~:HERN DISTRICT OF NEW YORK 

UNITED S'!ATES OF AHERICA, 

Plaintiff, 

) 
) 

v. 

) 
) 
) 
) 
) 

C1v1l Action No. 84-CV-681 
(MINER, J.) 

GENERAL EI.Ec.TRIC CORPORAnON, 
) 

Defendant. ) 

~~~~~~~~~~~~~--> 

UNITED STAl'ES OF AMERICA'S FIRST 
REQUEST FOR PRODUCTION OF DOCUMENTS 

Pursuant to Rule 34 of the Federal Rules of Civil 

Procedure, plaintiff United States of America hereby requests 

that defendant General Electric Corporation produce and permit 

this plaintiff co inspect, copy or photograph each of the following 

documents of things which may bo in the possession, custody or control 

of che defendant by the plaintiff, its attorney or someone acting on 

the plaintiff's behalf. These documents are to be produced at 

the Office of the United Scates Attorney for che Northern Disttict 

of New York, 369 Federal Building, Syracuse, New York 13260, within 

wichic 30 days after service of this Request or such other place 

as counsel for the parties may agree. 

Instructions 

l. Document no lon2er in ~ossession. If any document 

requested is no longer in the possession, custody or control 

of defendant, state: 
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(a) what was done with the document; 

(b) when such disposition was made; 

(c) the identity and address of the current 

custodian of ehe document; 

Exhibit 8-9 

(d) the person who made the decision to transfer 

or dispose of.the document; 

(e) the reasons for transfer or disposition. 

2. Sources of documents. In responding to this 

Request, every source of documents to which defendant has 

access should be coa.sulted, regardless of whether the source 

is within defendant's imlllediate possession or control. All 

documents in the possession of experts or consultants should 

be consulted. 

3. Time period. Unless otherwise indicated, this 

Request applies co the time period from July l, 1977 until 

the date upon which production occurs. 

4. Sunnlemencal Production. This Request is 

continuing: defendant's response must be supplemented if 

defendant obtains ~urther or different information or documents 

between the date of production and the time of trial. 

S. Deletions from documents. Where anything has 

been deleted from a document produced in response to a request: 

(a) specify the nature of the material deleted; 

(b) specify the reason for the deletion; and 

(c) identity the person responsible for the deletion. 
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6. Claim of Privilege. If objection is made to 

produc:ion of any documents on the basis of aay claim of 

privilege, defendant is requested to specify in writing the 

nature of such information or documents, along with the nature 

of the privilege claimed, so that the Coun may rule on the 

propriety of defendant's objection. la the case of documents, 

defendant should state: 

(a) the title of the document, 

(b) the nature of the document {interoffice 

memorandum, correspondence, report, etc.), 

(c) the author or sender, 

(d) the date of the document, 

(e) the name of each person to whom 

the original or a copy vas shown or circulated, 

(f) the names appearing on any circulation list 

relating to the document, 

(g) the basis upon 'Which privilege 1s claimed, 

and 

(h) a summary statement of the subject matter of 

the doc:nment in sufficient detail to permit 

the court to rule on the proprieey of the 

objection. 

7. Inability to resoond. ialenever defendant is 

unable to produce documents in response to a Request, state 

the steps taken to locate responsive documents. 
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a. !elation to ~articular reauests. For each document 

produced, indicate to which numbered paragraph it responds. 

pefinitions 

l~ "Person" unless otherwise specified means a 

natural person, firm, partnership, association, corporation, 

propriecorship, governmental body, government agency or commission 

or any other organization or entity. 

2. "Document" is defined as 4Ily recording of information 

in tangible form. It includes, but is not limited to, memoranda, 

reports, evaluations, correspondence, ccmmunications, incra-of:ice 

memoranda, inter-office communications, agreements, concraccs, 

iavoices, checks, journals, ledgers, telegrams, handwritten 

notes, periodicals, pamphlets, computer or business machine 

pr~nt-oucs, accouncaucs' work papers, accountants' statements 
' and writings, notationa or records of meetings, printers' galleys, 

books, papers, speeches, public relations issues, advertising, 

material filed with government agencies, office manuals, employee 

manuals or office rules aad regulations reports of experts, any 

o:her written matter, cape recordings or other sound or visual 

reproduction materials, computer data bases, or any tangible or 

physical objects however produced or reproduced upon which 

words or ocher information are affixed or recorded or frC111 

which by appropriate transcription written matter or a tangible 

thing may be produced. The complete original, or a complete copy 

if the original is not available, together with all prior drafts 
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and all copies which are in any manner different from the original, 

are to be produced. 

3. "Discharge" includes a discharge of a pollutant 

or pollutants to navigable waters from any point source. 

4. "Relating to" means constituting, defining, 

concaining, embodying, refle~ing, identifying, stating, 

referring co, dealing with or in any way pertaining co. 

s. ?he "facility" means defendant's facility located 

in ~aterford, New York, and includes defendant's property 

surrounding the facility. 

6. "Discharge" is defined in 5 502(l2) and (16) of 

the Clean ~ater Act, 33 u.s.c. S 1362(12) and (16). 

7. "Pollutant" is defined in S 502(6) of the Clean 

Water Act, 33 u.s.c. I 1362(6). , 
8. "NPDES permit" means National Pollution Discharge 

Elimination System Permit No. N.Y. 0008605 as renewed or modified, 

and any New York Stace SPDES p•rmit. 

9. "NPDES limits" m•ana any discharge limitations 

or conditions contained in defendant's NPDES permit. 

10. ?he "ll!!!" means the Scace of New York. including 

any departments or agencies. 

Reauescs for Production 

l. All organizational charts of the Waterford facility. 

2. Any organizational charts showing the relationship 

beeween the Waterford facility and defendant's headquarters, and the 
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relationship bei:ween the defendant corporation and any parent, 

subsidiary or affiliated companies. 

3. All permits or other documents authorizing water 

pollutant discharges from the Waterford facility. 

4. All documents relating to any test results, laboratory, 

analyses, flow measurements or concentration analyses of any 

discharge from the Waterford facility, including all discharge 

moni taring repons, bypass repons, other repons on discharges 

maintained by defend.ant or sent to any government entity, flow 

logs and measurements, tests or analyses for Biological Oxygen 

Demand ("BOD5") 1 Total Sii.speaded Solids ("TSS"), Total Kjeldahl 

Nit:rogen as N C"TKN"), pH, phenols, copper, Oil and Grease, and 

all documents used as the basis for or in preparation of such 

documents. . -·------
S. All documents which refer or relate to the quantitative 

or qualitative characteristics including the toxicity, or chemical 

or physical characteristics, of the Waterford facility's discharges 

of water pollutants. 

6. All documents which refer or relate to the effects 

of the Waterford facility's discharges on the water quality 

of the Hudson River into which defendant discharges, or which 

refer or relate to whether or not the facility's discharges 

violate applicable water pollution control laws, including NPDES 

limits. 
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7. All documents relating to process or equipment 

changes at ehe Waterford facililty which were designed to, or had 

the effect of, preventing or .reducing discharge of water pollutants. 

8. All documents relating to change(s) in operating, 

maintenance or inspection procedures at the Waterford facility 

~ich were designed to, or had the effect of, preventing or 

reducing discharge of water pollutants. 

9. Al"l documents relating to difficulties encountered 

by defendant in meeting NPDES limits, or other water pollutant 

effluent limitations at ehe Waterford facility. 

10. All documents relating to consideration by defendant 

of whether to install, not to install and to defer installation of 

water pollution control equipment at the Waterford facility. 

11. All documents relating to consideration by defendant 

of whether to implement, not to implement and or defer implementation 

of process changes that would affect pollutant discharges at the 

Waterford facility. 

l2. All documents relating to the advantages or dis

advantages or potential implications to defendant of delaying 

installation of water pollution equipment at the Waterford facility. 

13. All documents relating to the capital, operating 

or maintenance costs of water pollution control equipment installed, 

or considered for installation, at the waterford facility to 

achieve, or contribute to the achievement of, applicable water 

pollution control standards, including NPDES limits. 
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14. All documents relating co the type~. kinds or numbers 

of pieces of equipment chat correspond co the cost figures contained 

in the documents produced in response to Request l3 above. 

lS. All documents relating to the choice of rate of 

recurn, or discount rate, to be used in calculating a discounted 

c:ash flow fot:, or ocherwise analyzing, a panicular invesc:ienc 

by defendant. 

16. All documents relating to decisions to include or 

to e!Cclude water pollution control equipment as alternatives in 

deciding upon which capital assets corporate resources should be 

expended (e.g., corporate planning documents or their equivalent 

containing such references). 

17. All documents relating to criteria used by 

defendant to determine whether co include or to exclude water 
,, 

pollution control equipment at the Waterford facili~ within 

a range of capital investment alternatives. 

18. All documents, including bid r~uests, bids, 

estimates, concrac:ts or staff memoranda, which relate to any 

water pollution control equipment installed, or being installed, 

at the Waterford facili~. 

19. All documents which relate to the costs of any 

equipment or work discussed in Request 18 above, if not 

already ~here supplied. 
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20. All documents which relate to defendant's 

consideration or evaluation of the equipment referred to in 

Request 18 above, or any other equipment designed or intended 

to reduce water pollutant discharges by the facility, 

21. All documents containing insc:uctions to employees 

at the Waterford facility regarding the level or amount of water 

pollutant discharges. 

22. All documents containing instructions to employees 

regarding steps to be taken in the event of an unauthorized 

discharge. 

23. All documents, including training manuals, 

relating to operating. testing or maintenance procedures with 

respect to water pollution control equipment. 

24. All documents evaluating facility procedures or , 
alternative procedures for reducing water pollution discharges 

at the Waterford facility. 

2s. All documents analyzing or evaluating facility 

equipment with respect to reduction of water pollutant discharges 

at the Waterford facility. 

26. All char:s or diagrams illustrating facility 

operating conditions and production flow at t:he Yaterford facility. 

27. All documents relating to control technology, 

devices or other equipment for the control or reduction of 

water pollutant discharges at the Waterford facility, 
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28. All documents relating to meetings, discussions, 

or aral communications regarding water pollutant discharges 

at the ~aterford facility. 

29. All documents or corporate records relating co 

meetings, discussions or other oral communications regarding 

technology, personnel training, inspection, maintenance or 

any other means to reduce water pollutant discharges, or to 

achieve compliance with NPDES effluent limits at the Waterford 

faciliey. 

30. All documents relating to meetings, discussions, 

or any other oral communications relating to the cost of 

measures for ccmpliance with the NPDES ef:luent
0

limitations at the 

Waterford facility. 

, 31. All documents relating to complaints received 

by defendant f:oom any source regarding water pollutant discharges 

from the Waterford facility. 

32. All documents, including minutes, relating to 

meetings of defendant's Board of Directors, officers, management 

personnel, facility personnel or other agents of defendant 

regarding water pollutant discharges, health or environmental 

effects of water pollutant discharges or compliance with the NPDES 

permit for the Waterford facility. 

33. All scudies, evaluations, tests, reports or other 

doCUlllents prepared by any contractor, agent or employee of defendant 

or any other person relating to water pollutant discharges, 

CWA Compliance/Enforcement 8-104 Guidance Manual 1985 



Chapter Eight Exhibit 8-9 

- ll -

including health or eaviroamental effects, or compliance with ~he 

NPDES permit at clie Waterford facil~ty. 

34. All doc:umenes r"elating to in_quiries made inco the 

causes of water pollutant discharges at the Yacerford facility not 

authorized by NPDES permit. 

35. All documents relating to procedures for reporl:ing 

water pollutant discharges, or violations of water pollution laws 

or regulations, to EPA or the State. 

36. All doc:w11ents that refer or relate to contacts 

of any kind bei:ween officials of the Federal Government 

(including but not limited to EPA) or the State, and persons 

representing or acting on behalf of defendant relating in 

any way to discharge of water pollutants by the Waterford 

f51cility. 

37. All documents prepared for or furnished ,to any person 

retained by defendant as a consultant or expert in connection 

wit.h the subject matter of this case. 

38. All reports, memoranda, analyses, computations or 

ocher documents, including drafts, prepared by any person retained 

by defendant as a consultant or experl: in connection with the 

subject matter of chis case. 

39. All documents on which any witness intends to ~ely. 

40. All doClllents relating to defendant's defenses and 

affirmative defenses. 
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41. All documents defendant intends to rely on or 

introduce into evidence at trial. 

Exhibit 8-9 

42. All documents identified in response to the United 

States' First Set of Interrogatories. 

43. All documents relating to defendant's or the 

Waterford facility's document retention policies. 

OF COUNSEL: 

WILLIAM C. rtJClCER 

, Attorney 
rcement Section 

nd Natural Resources Division 
o.s. DeDarCDent of Justice 
Washing~on, 0. C. 20530 
202-633-2056 

Office of Regional CoWlBel 
U.S. Envirom11ental Protection Agency 
26 Federal Plaza 
Nev York, New York 10278 
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Sample Motion for Summary Judgment 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF LOUISIANA 

UNITED STATES OP AMERICA, 

Plaintiff, 

v. 

ST. BERNARD PARISH and 
STATE OP LOUISIANA, 

Defendants. 

I 
I 
I 
) 
) 

I 
) 

I 
I 
I 
I 

Civ. No. 83-3201 
Section •x• 

~~~~~~~~~~~~~' 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT ON ISSUES OP LIABILITY 

Pursuant to Rule 56, Ped. R. Civ. P., and for the 

Exhibit 8-10 

reasons stated in the attached me~orandwn, the United States 

moves tor partial summary judgment on the issues of liability. 

In particular, the United States seeks summary Judgment on 

its claims that: 

(11 defendant St. Bernard Parish on 73 

occasions tailed to comply with monitoring 

and reporting con~itions of its NPDES permit, 

in violation ot permit conditions implementing 

33 u.s.c. 1318 in a permit issued under 33 u.s.c. 

1342 by a Regional Administrator of the United 

States Environmental Protection Agencyr and 

(21 from October 28, 1979, to and including 

the present, defendant St. Bernard Parish 
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discharged pollutants into waters of the Unite·J 

States without an NPDES permit authorizing the 

discharge, in violation of Section 301 of the 

Clean Water Act. 

Respectfully submitted, 

JORN VOLZ 
United States Attorney 
Eastern District of Louisiana 

By: 

WILLIA"'I F. BAITY 
Assistant United States At~orney 
Hale BOQgs Federal Buildin~ 
New Orleans, Louisiana 70130 
(504, 589-3518 

r? /J . 
tr22Y -lc</&tMt1 ·-r 21!£ 
REED NEUMAN 
Attorney 
Environmental Enforcement Section 
Land and Natural Resources Division 
United States Department of Justice 
Washington, o.c. 20530 
(202) 633-4059 

ALAN W. ECKERT 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF LOUISIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

ST. BERNARD PARISH and 
STATE or LOUISIANA, 

Defendants. 

Civ. No. 83-3201 
section •x• 

Exhibit 8-10 

PLAINTirr•s HEMORANDUH IN OPPOSITION TO DEFENDANT'S HOTION 
FOR SUMMARY JUDGMENT AHO IN SUPPORT OF MOTION FOR PARTIAL 

SUMMARY JUDGMENT ON ISSU£S OF LIABILITY 

In the attached motion, the plaintiff United States 

noves under Rule 56, Fed. R. Clv. P., for partial summary judo

ment on issues of liability for violations of the Clean Water Act. 

In particular, the United States seeks 1U111111ary judgment on 

defendant St. Bernard Parish's liability for its discharges 

of pollutants into •vateri of the United States• without a 

valid NPOES permit from October 2B, 1979 to the present time, 

in violation of the Act (Complaint, Paragraphs 7, 9), and its 

liability, durin; the period when it held a valid NPDES penDit, 

for repeated violations of its requirements for the submission 

of dischar;e monitorln; reports and non-compliance reports 

(Complaint, Paragraphs 11 and 12). This memoran~um also 

states plaintiff's grounds tor opposing the Motion for Summary 

Judgment filed by defendant St. Bernard Parish on or about 

April 3, 1984. 
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t. STATUTORY AND R£CULATOR~ BACKGROUND 

Before 1972, fe~eral water pollution control efforts 

were directed towards asslstlno states in achievino water 

quality standards. States were required to develop water 

quality standards lor"interstate waters within their boundaries 

according to intended uses C!,:!l•• agriculture, drinking water 

supply, fish and wildlife management), taking into account 

the water'• ability to assimilatG the pollution. Concluding 

that water quality standards alone were not adequate to restore 

and maintain the integrity of the nation's waters, Congress 

enacted the Federal Water Pollution Control Act Amendments of 

1972, Pub.L. No. 92-500, 86 Stat. 816, ll u.s.c. 1251 ~ !!S~ 

S. Rep. No. 92-414, 92d Cong., lat Sess. 8 (1971), reprinted 

in 2 A Legislative History of the Water Pollution Control Act 

Amendments Of 1972 in 142~ (19731 (hereinafter •Legislative 

History•)r ~ v. State Water Resources Control Board, 426 

U.S. 200, 202-206 (1976). Adding to the water quality approach 

established in the existing statute, the 1972 Amendments (now 

referred to as the Clean Wa~er Actl established a ~•tailed 

regulatory system for technology-based standar~s to control 

water pollution from point sources. l/ The system includes 

!/ •point source• is defined in Section 502114) of the Act 
to mean1 

any discernible, con,ined, and discrete 
conveya~ce, including but not limited to, 
any pipe, ditch, channel, tunnel, conrtuit, 
well, discrete fissure, container, rollin9 
stock, concentrated animal teerting operation, 
or vessel or other floatin9 craft, from which 
pollutants are or may be discharged, Th1ft 
term does not include return flows from 
irri9atert agriculture. 
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both substantive control requirements and proce~ures for 

putting those controls into effect. 

The Act directed the Ad~inlstrator to pr0111ul;ate 

effluent limitations representing t~e degree of effluent 

control vhich can be achieved by point sources usln; variouft 

levels of pollution control technolo;y. E.t. duPont de 

Nemours •Co. v. !!.!.!.!l• 430 u.s. 112, 126-236 11977). Publicly 

owned treatment vorks (POTWs) were required to meet effluent 

limitations based on secondary treatment ll by July 1, 1977. 

Section 30l(b)(l)(B), 33 u.s.c. 13ll(b)(l)(9). To en~ure 

compliance with these effluent limitation standards, and 

water quality standar~s and nther requirements (see Section 

30llbl(llfC)), Congress, in Section 402 of the Act, 

33 o.s.c, 1342, established the National Pollutant Dischar;e 

Eli~ination System (HPDES). The CWA prohibits the •discha~ge 

of any pollutant,• ll from a point source, Section 502!~), 3~ 

U.S.C. 1362(6), into the Na~ion's waters unless such dls~harge 

Secon~ary treatment, defined in 40 C.F.R Part 133, 
involves uses of biological processes, primarily 

decomposition, with or without chemical disinfectants, 
to remove organic wastes which are not removed by mere 
screening an~ sedimentation, which is termed •primary 
treatment.• 

!/ The term •discharge of a pollutant,• as utilized in 
Section 30l(a) and elsewhere in the Act, ls defined in 

Section 502(121, 33 u.s.c. 1362112), to mean: 

any addition of any pollutant to navl9able 
water frOJD any point source • • •. 

(continued) 
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la ln compliance with Section 402. Section 301, 33 u.s.c. 13111 

~ v, State Water ~esources Control Board, supra, 42~ u.s. 
at 205. NPDES per111lts under Section 402 are issued by £PA or 

by a state agency vith an approved NPDES program. !I 

The CWA'llmlt• the term of an NPDES permit to five 

years. Section 402(bl(ll(ll, 13 u.s.c. l342(bl(l)(B). All 

NPOES permlttees must submit an apAlication for renewal of a 

pennlt at least 180 days prior to the expiration date of tho 

pennit. 40 CFR Sl22.2l(dl(l98Jl. When a timely and suffi-

cient application for reissuance has been made to EPA and the 

(continued from previous page) 

The tert'I •pollutant• ls defined in Section 502161 of the Act, 
33 u.s.c. 1362Cb), to means 

dredged spoil, solid waste, incinerator 
residue, sewage, garbage, sewage sludge, 
munitions, chemical wastes, biological 
materials, radioattive materials, heat, 
wrecked or 1iscarded equipment, rock, 
sand, cellar dirt and industrial, muni
cipal, and agricultural waste discharged 
into water. 

The term •navigable waters• is defined in Section 502(7) of 
the Act, 33 u.s.C. 1362(7), to means 

• • • the waters of the United States, including 
the territorial seas. 

The term •point source• ls defined ln Section 502(141 of the 
Act, n. 1, supra. 

' ii Thirty-six states operate their ovn NPDES programs. The 
State of Louisiana, however, does not have an approve~ 

NPDES program, and EPA thus has permitting authority within 
the State. 
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Agency i4 unable to rei•sue 'the permit prior to thR state~ 

expi~ation date, th• permit remains in full force and effect 

until final action on the application. Hovever, lf no timely 

reneval application is 1ubllitted, the permit expires. 5 u.s.c. 
558(C)J 40 C.P.R. 5122.6 (19831. See also Costle v. Pacific 

Legal Foundation, 445 U.S. 198, 210-211 n. 13 (1980). 

Section 5091bJllJ of th• CWA Qrants any intereste~ 

person the right to judicial reviev of the Administrator's 

•action • • • in approving or promulgating any effluent 

limitation or other limitation under sections 301 • • •• 

Ill u.s.c. ll69(bJllll!JJ, and •in issuing or denying any 
• 

permit unrler section 402 • • •• (33 u.s.c. 1369 (blllllFll. 

Judicial reviev ls limite~ to the appro?riate court of appeals 

upon petition made vithi~ 90 days after the challenge~ action 

of the Administrator. Jl u.s.c. l369(bllll. Thi• review is 

exclusive of any other potential avenue fnr review, including 

in an enforcement proceedi~g. Section 5091bll21, ll u.s.c. 
l3691bll21, provides1 

(21 Action of the Administrator with respect 
to which reviev could have been obtained 
under paragraph Ill of this subsection 
shall not be subject to judicial review 
in any civil or criminal proceeding for 
enforcement. 

Section 309 of the Act provides broad federal 

enforcement authority to issue administrative orders and to 

sue in United States district courts to compel compliance 

and for imposition of civil and criminal penalties. Section 

309, 33 u.s.c. 1319. 
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II. STATEMENT 

Defendant St. Bernard Parish owns and oper3tes the Munster 

Plant, a POTW, in Mtraux, Louisiana. Answer, ,6. In 1974, 

th• parish submitted an application for an NPDr.s permit for 

di•char~•• from th• Munat•r Plant into the Forty Arpent Canal. 

Affidavit of Shirley Bruce, Attachment r (hereafter •eruce 

Affidavit•), Exh. A. l/ EPA is1ued the permit on September 28, 

1974, effective October 28, 1974. Answer, 16. The permit 

expiration date vas set at the statutory maximum of five 

years after issuance on October 27, 1979. Exh. a to Bruce 

Affidavit It 1. 

The interim and final effluent limitations (maximum allowable 

pollutant disc~aroe levels, see Section 502(11) of the Act, 33 

u.s.c. 136211111 in the permit were identical, !I setting 30-day 

average and 7 day average limitations on five-day biochemical 

!I Ms. Bruce's affidavit re.ters to •Attachments• to the 
affidav)t. lioe refer to them as •txhibits• to avoid 

confusion wi~h the AttaclVDents to this Memorandum 

!I The permit limited flow from the Munster Plant to 2.5 
million gallons ver day Cmgd) monthly av~rage, and a 

maximum of 5,0 on any day. The permit also contained the 
following additional effluent limitationaa 

Biochemical Oxy~en 
Der.tand ( BOD5) 

Total Suspended 
Solids (TSS) 
(continued) 
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30-day av•rage 7-day average 

30mg/l 45mg/1 

40mo/1.,, 60mg/l 
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oxygen demand (8UD5), total suspended solids (TSS), and fe~al 

coliform b'cteria. The final effluent li~itations vere 

effective only until May 1, 1977, but the permit included 

more stringent •projected effluent limitations• and required 

the Pariah to prepare and submit plants to meet these more 

stringent limitations •at the earliest possible date.•~· 

Special Condition 1.b., p. S(a). 

The principal monitoring and reporting requirements 

were included as Svecial Condition 2 of the permit. This 

condition required the Parish to monitor the limited effluent 

constituents weekly, to record the results on a Discharge 

Honit~ring Report ICHR) (DHR) form, and to submit these 

torms to &PA quarterly. !.!!:. at 6-10. 
\ 

ARGUMENT 

III. STANOARD~ GOV&RNING TH& MOTION 

Th• function of summary judgment ls to avoid a useless 

trial it there ls no genuine dispute of material fact. Moore's 

Federal Practice ,56.15. Sea Adickes v. S.H. rress Co., 398 U.S. 

144 (1970). The burden is on the moving party •to establish the 

absence of a genuine issue es to any material fact, and that he 

is entitled to a judgment as a matter of law.• Benton-Volvo

Hetairie, Inc. v. Volvo Southwest, Inc., 479 F.2d 135, 138 (5th 

Cir. 1973). See also Union Planters National teasing, Inc. v. 

!!22s!!· 687 r.2d 117 (5th Cir. 1982). 

(continued from previous page) 

Exh. 8 to Bruce Affidavit at 5. The terms •1-day avera~e· 
and •30-day average• were defined as the arithmetic mean of 
all effluent samples collected within a period of seven or 
thirty consecutive days, respectively • .!.!!..:. at 6. 
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The United States willingly •ssumes this burden. AR 

shown by defendant's admissions and other facts as to which 

there can b• no real dispute, the defendant on many occasions 

vlolatea requirements o~ its HPDES permit. Moreover, because 

of defendant's fall~r• to file an application for renewal of 

ltl NPDES permit, defendant has since the fall of 1979 been 

discharging pollutants without a perralt ln violation of the 

Clean Water Act. Tbe facts are set forth under Local Rule 

3.9 in Plaintiff's Statement of. Material racts as to Which 

There Is No Genuine Issue to be Tried, Attachment A. ]/ 

In order to prev•il on lta claim of penalt violations, 

the United States must show that defendant violated the term~ 

of its NPDES permit. In order to prevail on its claim of . 
unlawtul dischar~e1, the United States must show that the Parish 

dischar~ed ~ollutants without a permit. The Clean Water ~ct 

~rov1des tor •appropriate relief, includino a permanent or 

temporary lnjunctlon,• and penalties of up to Sl0,000 per day 

of violation, Section 309(b), Id), 33 u.s.c. lll91bl, Cd>, . 
for, .!.!!!.!! !!!!.• a •vtolatlon of any permit condition or 

limitation• implementing the regulatory provisions of the 

Act. Section 309(~)(]), 33 u.s.C. lll9(aJ(JI. These 

regulatory provlsiona lnclud• Section 308, 33 u.s.c. 1318, 

11 The Parish's Motion for Summary Judgment failed to comply with 
Local Rule 3.1. In the interest of e!'pedlting the decision, t~P 

United States ls not fil!~y n i\otion to S:rika. See Local Rule l.16. 
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authorizing the Administrator to require the owners or operators 

of a •point source• to •tnstall, use and ~aintain • • • 

monltorlno equipment or methodm • • • (And) provide such other 

information as he may reasonably requir,.• Moreover, lt ls un

lavful for any •person• !/ to •discharge• a •pollutant• from a 

•point source• !/ vithout an NPDES penal~. See pp. 3-4, supra. 

The same penalties apply as for permit violations. Section 

309(d), 33 u.s.c. lllt(d). 

Defendant St. Bernard Parish admits it ls a •municipality• 

and therefore a person under the Clean Water Act. Answer, tJ. 

T~us in order to prevail on its claims of permit violations, 
1 

th• United States need only shov that the defen~ant at relevant 

times failed to comply with its penait tenas. To prevail on 

its clai~ that the Parish has discharoed without a permit, 

the United Stat•• must show t~at the defendant (1) •discharge~· 

(2) •pollutants• (3) into •waters of the Unitef4 States• (41 

without an NPDES permit. 

It la not, however, neceftsary for plaintiff to lhOV intent. 

The Senate Report discussing the rationale of Section 301 indicates 

that the provision va1 modeled on Section ll of the River and 

Harbors Act of 1899, ll u.s.c. 407 (ref&rre~ to as th• Refuse·ActJ, 

!/ 

2/ 

The term •person• is defined to include a •municipality,• such 
a• St. Bernard Parish. Section 502(4),{5) ll u.s.c. 1362141,151. 

For definitions of the tet"llls •dtschaf9e,• •pollutano,• and 
•point 1ource, • see notes 2 011d <i, :supra. 
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and vas intended to prohibit all discharges of pollut~nts, 

regardle$S of the motivation or fault laadino to the dischar;e1 

The CCl'lmittee believPS that th• no-discharge 
declaration in Section ll bf the 1899 Refuse 
Act is useful as an enforcement tool. There-
fore, this section [Section 301) declares th• 
discharge of pollutants unlavful. The COlll-
mlttee believes it iu important to clarify 
this points no one has th~ right to pollute. 

2 Legislative History at 1461. See also, United States v. 

White Fuel Corp., 498 P,ld 619, 622 llst Cir. 1974) (Refuse 

Act is strict liability statutel. Simildrly, Section 301 of the 

Clean Water Act has been held to set a strict liability standard. 

United States v. Earth Sciences, Inc., 599 F.2d 368, 374 (10th 

Cir. 1979). As the court stated in United States v. Amoco oil C1'., 

No. eo-oao1-cv-w-o, slip op. at 15 1w.o, Ko. Jan. 3, 1984) 

( 'ttachr:ient DI 1 

The liability imposed under Slll9Cdl is • 
variety of strict 11ablllty, and neither 
fault nor intent are relevant thereto, 
e1cept in connection with the amount of 
penalty i111rosed, (Citations OJ'littett, J 

IV. THE PARISH REPEATEDLY VIOLATED THE MONtTORINC AND RtPORTINC 
CONDITtnNS Of ITS PERMIT 

As indicated above, the Parish's NPOES permit 

required it to measure several effluent cha1acteristics of 

th• ~unster Plant's discharge -- flow, ROD5, total suspended 

solid9, settleable solids, pH, and fec~l coliform bacteria. 

Flov was to be measured daily, ~ettleable solids tvice weekly, 

and the other eharacter1sti:s weekly. The Pari,h vas then 

required to summarize this information monthly on a DI sct1nr;t> 

CWA Compliance/Enforcement 8-119 Guidance Manual 1985 



Chapter Eight Exhibit 8-10 

- 11 -

Monitorlno leport form and to report the results to £PA 

quarterly. Exh. B to lruce Affidavit at 6-10. The Pariah 

has established a consistent pattern of non-compliance vith 

the monitorin; and reportlno requirements of its pet"lllit. For 

purposes of this moti~n, plaintiff seeks suni~ary judgment 

respectinQ 73 specific instances of failure to monitor and 

report effluent characteristics. A list of thesd vielations 

of Condition 2, requiring the submission of D~Rs, is attached 

as Attachment a. 

The violations are established by the defendant's 

own DischarQe Monitorino Reports, which are at;ieney records 

authenticated by the Bruce Affidavit, at Exh. c. Attachment 

a summarizes the instances where the reports fall to show 

info&"'llation required by the permit to be reported. 

V. SINCE 1979 THE MUNSTEI PLANT HAS DISCHARGED POLLUTANTS WITHOUT 
AN NPDES PERMIT IN VIOLATION OF TH! CWA 

The United States ls ent!tled to summary judgment on its 

claim that th• Munster Plant has discharoed without an NPDES 

permit from October 2~, 1979, the d&y after its NPOES permit 

expired, to the present time. Defendant undeniably lacks an 

NPOES permit. The Munster Plant •discharges• sewaoe every 

day to the Forty Arpent Canal. See Declaration of Robert 

Hiller, Attachment E. •savage• la a •pollutant.• Section 

502(6), 33 u.s.c. 1362(6). If these daily unper111itted discharges 

are into a •veter of the United States,• all the elements of 

a violation are established. Altt\ou9h d'!fendant i'll its 

"otion tor Summary Judgment claims that the Forty Arpent 
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Canal ls not •waters of the United Stat~s,• this claim is raise~ 

in the vron; court, ten years too late • 
. 

A. Defendant has no NPD£S Pennit. 

Extension of.expired NPDES permits is governed by 

5 u.s.c. 558(c) 1 which provldss ln relevant parta 

• • • When the licensee has made timely and 
sufficient application for a renewal or a . 
nev license in accordance with a9ency rules, 
a license vith reference to an activity of a 
continuin; nature does not expire until the 
application han been finally determined by 
the a;ency. 

EPA rules, in conforniity wit~ this provision, provide that 

NPOES permits are automatically extended lf renewal applications 

are •timely• and •complete.• 40 c.r.R. 5122.6Cal!llC198ll. 

Under 40 C.F.R. 5122.2l!dl, a renewal application is timely only 

if submitted at least 180 days before expiration of the exi~ting 

per111it. The same requirement has been continuously in effect 

since 1973, see 40 c.r.R. S125.12Cjl(l978), 38 Fed.Reg. llSll 

C~ay 22, 19731, and vas in effect at the time the Munster Plant 

?err:ilt expired in 1979, see 4o C.F,R. S~ 122.10, 122.12 119791. 

Defendant's NPDES permit for discharges from the 

Munster Plant expired on October 27, 1979. EKh. B to ~ruce 

~ff1davit at l. Yet defendan~ failed to submit a renewal 

application u~tll February 2, 1983, more than three years 

!l!!! the permit expired. Exh. E to Aruce Affidavit. Merely 

submitting an application, of ceurse, does not authorize the 

discharge of pollutants. Thum, the Munster Plant continues 

to disch•roe without a permit to the present day. 
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8. Defendant is discharging into •waters Of tha 
United States.• 

Exhibit 8-10 

1. Defendant is barred from challenging its 1974 
NPOES permit, which includes EPA's determination 
that the Munster Plant discharges into •waters of 
the United States.• 

The defendant was issued an NPDES permit in ig74 •to 

discharge from [the "unster Plant) to receiving waters named 40 

Arpent Canal (04K) • • •.• Bruce Affidavit, Exh. 8 at 1. 

Defendant at that time could have sought judicial review of 

this permit determination in the court of appeals, but did not. 

This failure is dispositiv• of its claim that it is not dis

charging into •waters of the United States.• 
I 

lt is axiomatic that if Congress lodges judicial review 

powers over a matter in one court, other courts are implicitly 

excluded from reviewing that same matter. !21!, v • .!!!!• 375 

U.S. 217 (196l)s Whitney National Bank v. New Orleans Bank, 379 

U.S. 411 (l965)J This is true of NPOES permits, which are review

able exclusively by courts of appeals under Section 509 of the 

C~A. !:_2., Sun Enterprise~, Ltd. v • .!.!.!!.!!, 532 F.2d 280 (2d Ctr. 

19761. And it is especially true of review of permit issuance 

actions in enforcement proceedings, vhich ls specifically barred 

by Section 509(b)(2). See, .!.:.9..:.• United St~tes v. Cutter 

Laboratories, Inc.~ 413 F. Supp. 1295, 12~8 (E.D. Tenn. 1976). 

Defendant St. Bernard Parish plainly could have 

raised its claim that the Forty Arpent Canal la not •waters 

of the United States• on review of its 1974 NPDES permit in 

the court of appeals. It is a prinetp5l function of reviewin9 

court~ to inquire into into the jurisdiction of an a9ency to 
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take the 1ction under reviev. !!..i•• Batterton v. Francis, 

432 u.s. 418, 426-29 (1977). Because the Parish failed to 

seek review when lt was proper to do so, it may not now 

obtain it. A situation similar to this one was presented in 

United States v. Velsicol Chemical Corp., 438 P. Supp. 945 

(W.D. Tenn. 1976). There, the defendant in an 1ction for 

violation of its NPDES permit conditions contended that it was 

discharging into • POTW, not water• of the United States. The 

court rejected this argument, in part because actions in 

issuing the permit were not reviewable in an enforcement pro-

cee~ing. ~· •t 948-49. 

2. The Forty Arpent Canal is •vaters of the United 
States.• 

Federal jurisdiction under the Clean Water Act extends 

to •navigable waters,• Section 50217), 33 u.s.c. 136217), which 

are defined as •the water• of the United States, including the 

territorial seas.• ~ It was Congress' intention that this 

ter~ be given •the broadest possible constitutional interpreta-

tion • • • • . s. Rept. ~o. 92•1236, 92 Cong., 2d Sess. at 144 

(Conference Report), in 1 Legislative History at 327. See also 

United States v. Lambert, 705 F.2d 536, 537-38 (11th Cir. 19831: 

Leslie Salt Co. v. Froehlke, 578 F.2d 742 (9th Cir. 19781. The 

Fifth Circuit has held that the commerce ~lause extends to 

protecting estuarine waL0rs and the l13h and wildlife that inhabit 

' them a 
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destruction of fish •nd wildlife ln our estuarine 
vaters does have a substantial, and in some areas 
devastating effect on interstate commerce. •. • • 

Exhibit 8-10 

~ v. ~· 430 r.2d 199, 203-04 15th Cir. 1970), ~ 

denied, 401 u.s. 910 (1971). 

In keeping with Congress' intention, EPA has defined 

th• term •vaters of the United States• to include all vaters, 

lncludin; ••wetlands,• • • • the use, degradation, or destruction 

of ~hlch vould •f fect or could affect interstate or foreign 

commerce • • •.• ;ommerc• • • •.• 40 c.r.R. 5122.2 (definition 

of •waters of the United Stat.es.•> (1983) • .!,2/ 

.!,21 The complete definition is as follovs1 

(•) All waters which are currently used, were 
used in the past, or may be suscP.~tible to use 
in interstate or foreign commerce, including 
all waters which are subject to the ebb and 
flow of the tid•r 

(b) All interstate waters, includin~ interstate 
•wetlandsr• 

lc> All other vaters such as intrastate lakes, 
rivers, streams (including intermittent. streams), 
mudflats, sandflats, •wetlands,• sloughs, prairie 
potholes, wet meaddws, playa lakes, or natural 
ponds the use, degradat.1on, or destruction of 
which would affect or could affect interstate or 
foreign commerce including any such water11 

11) Which are or could be used by interstate 
or foreign travelers for recreational or other 
purposesr 

(2) From which fish or shellfish are or could 
be taken and sold ln interstate or foreign 
commercer or 

(3) Which are used or could be used for indus
trial purposes by industries in interstate 
commerces 

(fn. continued on next page) 
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•wetlands• are defined ln the same section to mean: 

those areas that are inundated or saturated by 
surface or groundwater at a frequency and duration 
sufficient to support, and that under normal 
circumstances do support, a prevalence of 
ve9etation typically adapted for life ln 
saturated soil conditions. Wetlands generally 
include swamps, marshes, bogs, and similar 
areas. 

Subsection (d) of the definition of •waters of the United 

States• also includes any •tributary• of 1 water othervise 

falling within the definition. The dttf lnltion the Corps of 

Engineers has established of •waters of the United States,• 

which ls substantively identical to EPA's, has been approved 

ana applied by the Fiftn Circuit in Avoyelles Sportsmen's 

(d) All impoundments of waters otherwise defined 
as waters of th• United States under this 
definition; 

<•> Tributaries of waters identified in para
graphs (a)-(dl of this definit1on1 

If) The territorial sea: and 
lg) •wetlands• ad1acent to waters (other than 

waters that are themselves wetlands I identified 
in para~raphs (al•(f) of t~is definition. 

Waste treatment systems, including treatment 
ponds or lagoons designed to meet the requirements 
of CWA (other than coolln~ ponds as defined in 40 
CFR 5423.lllm) vhich also meet the criteria of this 
definition) are not waters of the United States. 
Thia exclusion applies only to manmade bodies of 
water vhich neither ~ere originally created in waters 
of th• United States (such as disposal area in wet
lands) nor resulted from the impoundment of waters of 
the United State.s. [S,_e• Note 1 of this section.) 

This def lnition was in effect at all relevant times. 
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League, tnc. v. ?!!.t!h• 715 F.2d 897, 914-916 (5th Cir. 19831, 

and Buttrey v. United States, 690 F.2d 1170, 1185-85 (5th Cir. 

1982), and vas aost recently followed by this Court in Buttrey 

v. United States, 573 r. Supp. 283 (!.D. La. 1983). 

The Forty Arpent Canal is •vaters of th• United States 

States• because it is • tributary of wetlands that are them

selves •vaters of the United States• and because it is • 

tributary, ultimately, of the Gulf Outlet Channel of the Missis

sippi River. St. Rernard Parish has previously acknowledged in 

its 1974 perTDit application that th• Forty Arpent Canal is a 

tributary of the Gult Outlet Channel. Under •Name of receiving 

vater or waters,• the Parish entered, •40 Arpent Canal to Missis

sippi River - Culf Outlet.• Exh. A to Bruce Affidavit at 2. Thus, 

the Parish plainly believed that discharges to the Canal would 

ultimately find their vay to the Cult Outlet, a vater that is 

navigable in fact. Moreover, ln • 1978 report to EPA acknowledg

ing a bypass -- that is, a discharge of raw sewage -- the Pariah 

acknowledged that the bypass condition threatened •extensive 

oyster leases in the area.• Exh. D to Bruce Affidavit at l. 

Evidently the Parish knev its discharges would reach waters 

•from which fish or shellfish are or could be taken and sold 

in interstate comnerce.• such vaters are •vatera of the 

United States.• See pp. 21-22 .!.!l!!!• 

Aside frcn the Parish's admissions, the evidence 

plentifully shovs that the Forty Arper.t Canal is •waters of the 
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United States.• The Canal, which receives effluent from the 

Munster.Plant, i• bordered on the northern side Dy a levee, 

·~~roximately 3U feet hi~h. Affidavit of Ur. Willi~a Kruczynski, 

Attacnment c (hereafter •Kruczynski Affidavit•), 11.c. ,!l/ 

Two pwapin~ stations alon~ the levee discnarye water 

trom the Canal into a wetland area north of the levee, la:, 

The Parish admits that these discharges periodically occur. 

see Affidavit of.Michael Roy Merkl (hereafter •Merkl Affidavit•) 

attachea to defendant's Hotion for SW11111ary Jud~ment, at 2 r 

Memorandum in support of Uefendant'a Motion for Summary Judw-

ment (Uef. Mem.) at~, 4 • 

• Th• tvo ~um~in~ stations dischar~e into open water 

'1QOls ln the wetland area. These pools in turn are connected 

by open water channels tnrou~h the wetland to bayou Bienvenue 

and the ~ississippi River Gulf Outlet. Kruczynski Af£1davit, 

,d.c. The areas ad)acent to the levee alon9 the entire len~th 

of th• Forty Arpent Canal an wetlanas, per1nanently saturated 

both by some tresh water ift~ut, probdoly fr,om the Violet Ca~al, 

and l>y tiaal action trom tne north. ~ ,tl.e, d.y. 

TneH wetlands are characterized Dy a predo1n inanes 

ot wetland ve~etation, includin~ Sparttna alterniflora, 
~ . 

S,Jaruna patens, Pmicum .. vu14atum, scirpus amertc:anus, and 

Iva trutescens at th• northern ~ortions, ~badln~ ~o'cy~re~s 

and otner vetlana trees and snruos toward the south.' la:.• tH.o., 

' !!/ It will assist this Court ln understandin~ tnis ev1aencd to 
r•fer to the two ma~s attached to Attacnment G ana to thd 

dia~ram, ~noto~raphs and infrared aerial ~noto~rd~h attached to 
tne Kruczynskl ~ffiaavit, Attacrunant c. 
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~.f ., B•v• These plants are adapted for life ln saturated soil. 

~ The wetlands are ad)a~ent to aayou dienvenue and form a 

a sin~l• hydroloyic re•ime with the bayou. !5!.:.• 18.i. See 

United States v. Lee Wood Contractiny, Inc., 529 F. Supp. 

119, 121 (E.D. Mich. 19~1) (wetland ls •adJacent• to water 

body if tnere is a •airect water connection• to itJ, 

Th• evidence clearly shows that Forty Arpent Canal is a 

trioutary of the wetlands ana, ultimately, of bayou Bienvenue and 

tne Mississippi River Cult Outlet Canal. lt has been clear since . 
United.States v. Asnland Oil and Transportation co., S04 F.2d 

1317 (6tn Cir. 1~74) that the Cl•an ~ater Act extends upstream 

frOlll waters that are ~aviyable in tact to cover their non• 

navi~abl• trioutaries. Uefenaants concede as mucn. Def, Hem. 

at J. As tnis Court ocserved in Buttre¥ .v. United States, S7l 

F. su.,.,. ~ISJ, 4ll*U, (t::.D. La. l~islJ, tne taoverrunent nas not defined 

tn• term, •tributary.• ~owever, we submit that the Forty Arpent 

Canal is ~recisely the sort of triDutary that Con~ress meant to 

cover as •waters of tne United States.• 

first, the Con~ress has prohibited a cramped 

construction of Clean Water Act Jurisdiction. As the Senate 

Re~rt on th• 1~7~ Alnendments,explainsa 

• • • ~at•r 1DOYes in hyaroloyical cycles ana 
lt is essential that discharye of pollutants 
oe controllea at tne source. Therefore 
reference to the control requlr-eme~ts must be 
maae to the navi~aDle waters, portions the'reof, 
ana their tricucari~s. 

2 Le~islative History at l4~S. So~ 11so Avoyelles ~~orts~en's 

Lea~ue, Inc. v, !!!!!!!• suyra, 715 f.4la at 91~ (quotin~ ana 
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relying upon Senate Report). Courts have carried out Congres•' 

intent by adopting • broad constniction of the term •tributary• 
I 

to effectuate the goals of the Act. Thus, in Ashland Oil, 

supra, the court affirmed tho conviction of a defendant that 

had spilled oil into a small tributary to Little Cypress Creek, 

vhich floved into Cypress Creek, which floved into Pond River, 

vhich ultimately flowed into Green River. Only the Green River 

was navigable in fact. United States v. Ashland Oil and Trans• 

portation Co., supra, 504 F.2d at 1320. The Tenth Circuit has 

held that the Clean Water Act cover• a discharge into a small 

tributary even thoug~ the record did not show whether discharges 

vould reach downstream waters absent significant rainfall. United 

~tates v. Texas Gas Pipe Line Co., 511 F,2d 345, 345-47 (10th Cir. 

1979). Ste also United States v. Phelps Dodge Corp., 391 F. Supp 

1181, lld7 ID. Ariz. 1975) 1•waters of the United States• include 

•normally dry arroyos through which water may flow, where such 

water will ultimately end up in public waters such as a river or 

stream, tributary to a river or stream, lake, reservoir, bay, 

gulf, sea or ocean • • •.•). 

Th• Forty Arpent Canal plainly meets the requirements 

laid out in these cases. Effluent discharged into the Canal 

frOlll the Munster Plant ultimately is pumped into pools in the 

adjacent wetlands, which are directly connected hydrologically 

to Bayou Bienvenue and throuQh it to the Gulf lntracoastal 

' Watervay and the Mississippi River Gulf Outlet Canal. See 

lruczynski Affidavit, tt 8.c., 8.1. 
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In light of these' undisputed facts, ind of the 

consistent body of case lav, defendant's contention that the 

Forty Arpent Canal 1• a •closed system,• Def. Mem. at 4, must 

be rejected. Defendant's reliance upon the fact that the 

Canal ls pumped, rather than •freely flovinQ• lnto the wetlands, 

!!!.:..1 ls misplaced. For example, in United States v. !!!.!.! 

Gas Pipe Line f2.:_, supra, and United States v. Phelps Ood9e 

Corp., supra, there was no evidence of connection to downstream 

waters except on a sporadic basis. Moreover, the Parish's 

ar~ument is an attempt to shift the responsibility tor compliance 

with the Clean Water Act to the Lake Borgne Basin Levee 

District, a State agency that that operates the two pumping 

stations on the Forty Arpent Canal (see Aftidavtt of Peter 

Romanowsky, Attachment G (•Romanovaky affidavit•) at JI, and 

awa1 from itself. This attempt must fall. 

First, the Parish ls not the only discharger lnto 

the torty Arpent Canel. Thi Hurphy'Oil Company ls also 1 

source of discharge affecting the rorty Arpent Canal. See &xh. 

F to Bruce Affidavit at 1. It would plainly be lnconsistent 

vith Congress' directive •that dlscharge of pollutants be 

controlled at the 1ourc1,• see p. 18, supra, to place Union's 

and the Pariah's NPOES obligations on th• back of the levee 

district. 
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More than that, the Forty Arpent Canal ls a substantial 

body of water that itself merlta Clean Water Act protection. It 

is six miles long and tr0111 100 to 150 feet wide. Merkl Affidavit 

at 1. At least in the past, it supported fish1 one State 

investigation of the Munster Plant resulted from a citizen 

complaint about a fish kill in the Forty Arpent Canal, a kill 

that the State investigator found vas due 1n whole or in part to 

discharges from th• Munster Plant. Romanovsky Affidavit at 4. 

Thus, it seems likely that the Canal meets, or would meet absent 

wross pollution from the Munster.Plant, an independent test ln 

EPA's regulations. Those regulations.define •waters of the 

United Stacee• to include water11 

• • • 
11) Which are or could be used by 

interstate or foreign travelers 
for recreational or other purposes 
orr 

12> From which fish or shellfish are 
or could be taken and sold in 
interstate ~r foreign commerce. 

40 C.F.R. 5122.2 119831 (definition of •waters of the United 

CONCLUSlOH 

Defendant's Hotlon for Swnmary Judgment should be 

denied. Partial summary judgment should be entered for the 

United States on the issues of liability discussed above because 

the material facts about which there ls no genuine dispute 

' estaolish that the defendant St. Bernard Parish repeatedly 
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violated condition• of its NPOES permit, and has discharged 

and continues to discharge pollutants into •waters of the 

United States• without .an NPOES permit as required by lav. 

A proposed ~rder is attached. 

CWA Compliance/Enforcement 

Respectfully submitted, 

JOHN VOLZ 
United States Attorney 
Eastern District of Louisiana 

Bys 

WILLIAM F. BAITY 
- -Assistant United States-Attorney--------

Hale Boggs Federal Buildin; __ _ 
Nev Orleans, LA 70130 
(504) 589-3518 

REED NEUMAN 
Environmental Enforcement S ction 
Land and Natural Resources Division 
United States Department of Justice 
Washington,· D.C. 20530 
( 202) 6ll-5266 
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,.(/,.Jl...y, / ;'· ~ 

ALAN w. ECKERT 
Senior Litigator 
Off ice of General Counsel 
United States Environmental Protection 

Agency 
Washington, D.C. 20460 
(202) 382-7606 
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United State• Environmental Protection Agency 
Washington, D.C. 204&0 
(lOll 475-8187 

RALPH CORLEY 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
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CVA Compliance/Enforcement 8-133 

Exhibit 8-10 

Guidance Manual 1985 



Chapter Eight Exhibit 8-10 

LIST OF ATTACHMENTS 

A. Statement of Facts As To Which There Ia No Genuine Issue To 
Be Tried 

.a. Table of Monitoring' and Reporting Violations 

C. Affidavit of Dr. William L. Xruczynaki (vith attachments) 

D. United States v. Amoco Oil Co., No. 80•0801-CV•W•O 
(W.D. Ho. Jan J, l9841. 

E. Declaration of Robert Hiller 

r. Affidavit of Shirley Bruce (vlth exhibits) 

G. Affidavit of Peter Romanovsky 

H. Proposed Order 
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Sample Industrial Consent Decree 

GUY G. HURLBUTT 
UNITED STATES ATTORNEY 
DISTRICT OF IDAHO 

'-

ROOM 693 FEDERAL BUILDING 
550 WEST FORT STREET 
BOISE, IDAHO 83724 
Telephone: (20~) 334-1211 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

RAINBOW TROUT FARMS, INC. and 
IDAHO TROUT PROCESSORS COMPANY, 

Defendants. 

Civil No. SZ-1439 

STIPULATION 
AND 

CONSENT DECREE 

Plafntfff, U"jted States of America, on behalf of the United 

States Envfrormental Protectfon Agency (•EPA•), having filed a Complaint 

herefn on December 30, 1982 allegfng that defendants have discharged 

pollutants fn vfolatfon of the Clean W4ter Act, 33 U.S.C. Section 1251 et 

~·· and the parties by thefr attorneys having consented to entry of 

this Decree; 

NOW THEREFORE, before the taking of any testimony herein, and 

without trial or adjudfcation of any fssue of fact or law herein, and 

upon consent of the partfes, by their attorneys and authorized officials, 

ft f s 

HEREBY STIPULATED AS FOLLOWS: 

1. This Court has jurisdiction of the subject matter of th1s 

action pursuant to 28 u.s.c. Section 1345 and Section 309(b) of the Clean 

STIPULATION AND CONSENT DECREE - PAGE ONE OF EIGHTEEN 
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Water Act, 33 u.s.c. Section 1319(b), and Jurisdiction over the parties 

hereto. The Complaint filed herefn states a cla;m upon which relief can 

be granted against defendants. 

2. The provisions of this Consent Decree shall apply to and 

b.e binding upon the parties to this action, their officers, directors, 

agent~. servants, employees and successors or assigns. Defendants shall 

give notice of this Consent Decree to any successor.s in interest prior to 

transfer of ownership and shall simultaneously verify to plaintiff that 

defendants have given such notice. 

3. Defendant Rainbow Trout Fanns, Inc. is an Idaho corporation 

and operates a fish culturing facility near Filer, Idaho. Defendant 

Idaho Trout Processors Company, also an Idaho corporation, operates a 

ff sh processing plant near Filer, Idaho adjacent to the said culturing 

facility operated by Rainbow Trout Fanns, Inc. Effluent from the processing 

plant fs Joined with effluent from the culturing facility in a tailrace. 

The combined effluent in whole or in part discharges directly to 

Cedar Draw Creek. A portion of the effluent is periodically diverted, 

typically from May through September annually, to an irrigation and 

drainage canal operated by the Twin Falls Canal Company. The dfversfon 

structure that regulates the amount of water diverted to the canal fs 

located on defendants' property but f s operated by the Twf n Falls Canal 

Company, pursuant tQ the terms of a Judgment entered on February 14, 1957 

in the District Court for the Eleventh Judicial District of the State of 

24 Idaho. Water from the canal in turn flows to Cedar Draw Creek. Cedar 

25 Draw Creek is a tributary to the Snake River. 

26 

XI 

28 

"orm ~B0·183 
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4. On May 2, 1975, pursuant to Section 402 of the Clean Water 

2 Act, 33 u.s.c. Section 1342, EPA issued a National Pollutant Discharge 

3 Elimination System (aNPDES0
) penaft to defendants. The pennit authorized 

4 defendants to discharge certain amounts of-pollutants to Cedar Draw Creek 

5 and required,~!!.!!.· monthly submission of Discharge Monitoring 

6 Reports (aDMRs") to EPA stating the amounts of pollutants discharged each 

7 month to Cedar Draw Creek from defendants' fish culturing facility and 

B processing plant. The permit allowed defendants to submit DMRs that dfd 

9 not specify the amounts of pollutants discharged, ff defendants represented 

10 on such DMRs that for a given calendar month all of the effluent was 

11 dfverted to the frrfgation and drainage canal operated by the Twin Falls 

12 Canal Campany and none was discharged directly from defendants' facilities 

13 to Cedar Draw Creek. 

14 S. Defendants' NPDES permit expired at midnight on December 

15 31, 1979. Defendants have discharged pollutants after the expfratfon 

16 date of that permit. There is a dispute between plaintiff and defendants 

17 as to whether defendants reasonably believed that application for renewal 

18 of that permit was necessary. Nevertheless, ft is agreed that discharges 

19 occurring after the expiration date of the permit have violated Section 

20 301 of the Clean Water Act, 33 u.s.c. Section 1311, and entitle plaintiff 

21 to the relief set forth fn this Decree. 

22 6. Despite the expiration of defendants' NPDES pennit, defendants 

23 · have continued to submit monthly OMRs to EPA. All of the Discharge 

24 Monitoring Reports submitted by defendants for the months from January 

25 1980 through January, 1983 have stated that there has been no discharge 

26 of effluent from defendants' facilities directly to Cedar Draw Creek. 

28 STIPULATION AND CONSENT DECREE - PAGE THREE OF EIGHTEEN 
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These DMRs have been inaccurate. There have been continuous discharges 

2 1n fntermittent quantities of pollutants from defendants' facilities 

3 directly to Cedar Draw Creek, even though a substantial pol"tion of the 

4 effluent is periodically diverted to the canal operated by the Twf n 

5 Falls Canal Company as described fn Paragraph 3 above. 

6 7. Defendants have ceased discharges of pollutants from their 

7 facflities. On January 8, 1983, defendant Rainbow Trout Fanns, Inc. 

8 removed all of the fish from the f1sh rearing ponds at its Filer, Idaho 

9 fac111ty and transferred them to other locations. Also on January 

10 8, 1983, defendant Idaho Trout Processors Company suspended fish processing 

11 at its Fil er, Idaho plant. 

12 8. On February 16, 1983, defendants submitted to EPA an 

13 application for a new NPDES permit that would authorize discharges from 

114 defendants' processing plant and ffsh rearing facility. EPA fs currently 

15 evalua~fng that application and developing a draft NPDES permft 1n 

16 accordance with the permit-issuance procedures set forth at 40 C.F.R. 

17 Pal"ts 122 and 124. 

18 

19 

20 

21 

NOW, THEREFORE, based on the foregoing, ft fs hereby ORDERED, 

ADJUDGED, AND DECREED AS FOLLOWS: 

SECTION ONE 

Interim Dfscharge Limitations and Interim 
22 Monitoring, Sampling and Repol"ting Requirements 

• 
23 1. Unttl the effective date of a new NPOES pen111t, defendant 

24 Idaho Trout Processors Company shall record the number of pounds of fish 

25 

26 

27 

28 

"or"' QBO·I Bl 
2.S 71 l)OJ 

STIPULATION AND CONSENT DECREE - PAGE FOUR OF EIGHTEEN 

CVA Compliance/Enforcement 8-138 Guidance Manual 1985 



Chapter Eight Exhibit 8-11 

2 

3 

4 

5 

6 

7 

8 

9 

10 

,, 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

-
23 

24 

25 

26 

27 

Effluent Interim Discharge Interim 
Characteristic Limitations Monitoring Reguirements 

Parameter Monthly Daily Measurement Sample 
(uni ts) Average Maximum Fr~uencx .!1J!L 

Flow (MGD) n/a n/a 1/week 24 hr.total 

Biochemical Oxygen Demand (see paragraph 1/week 8 hr. 
Lbs/day 3.d. bel O'-'l compos1 te 

Total Suspended Solids (see paragraph 1/week 8 hr. 
Lbs/day 3.e. below) composite 

Settleable Solids n/a n/a 1/week grab 
ml/1 

011 & Grease n/a n/a 1/week grab 
Lbs/day 

pH Not less than 6.0 
nor greater than 9.0 
standard unf ts 
(Both as a monthly 
average and as a 
daily maximum) 1/week grab 

a. The •daily maximum• is the maximum allowable discharge fn any 

calendar day. The •monthly average• is the arithmetic mean of samples 

collected during a calendar month. 

b. Effluent samples of the combined processing plant and 

rearing facility discharges to the Creek and/or the canal shall be taken 

after any treatment and prior to mixing with the rec:efving waters. 

c. A composite sample shall consist of at least six samples 

taken at equal time intervals and apportioned according to the volume of 

the flow at the tfrne of the sample. 

d. Defendants' discharges of Biochemical Oxygen Demand ("BOD") 

shall comply with the fol 1 owing 1 imitation: z ~ [ (0.00188) ( xl] + y. 

Where: x is the weight fn pounds of ff sh processed at the processing 

28 STIPULATION AND CONSENT DECREE - PAGE SIX OF EIGHTEEN 
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plant on the day that effluent samp l_~s are taken (as recorded pursu& it to 

paragraph 1 above of this Section); y is the amount of BOD discharge~ 

from the ffsh rearing area (as monitored pursuant to paragraph 2 ab ve); 

and z is the amount of BOD discharged after treatment to Cedar Draw Creek 

and/or to the canal (as monitored pursuant to this paragraph 3). 

e. Defendants' discharges of Total Suspended Solids ("TSSu) 

shall be limited as follows: 

i. Discharges occurring during cleaning of the fish rearing 

ponds or raceways shall comply with the following limitation: 

z ~ [(0.00188)(xl] + .15 y. Where: x is the weight in pounds of fish 

processed at the processing plant on the day that effluent samples are 

taken (as recorded pursuant to paragraph 1 above of this Section); y Is 

the amount of TSS discharged from the fish rearing area (as monitored 

pursuant to paragraph"2 above); and z is the amount of TSS discharged 

after treatment to Cedar Draw Creek and/or to the canal (as monitore~ 

pursuant to thfs paragraph 3). 

fi. Discharges not occurring during periods of cleaning of 

the fish rearing ponds or raceways shall comply with the following 

19 limitation: z ~ [(0.00188)(x)] + ((5 mg/l>Cnow y)(S.34)]. Where: x 

20 is the weight in pounds of fish processed at the processing plant on the 

21 day that effluent samples are taken (as recorded pursuant to paragraph 1 

22 above of this Section); flow y 1s the amount in m1111ons of gallons per 

23 day (MGO) of water flowing from the fish rearing area (as monitored 

24 pursuant to paragraph Z above); and z Is the amount of TSS discharged 

25 after treatment to Cedar Draw Creek and/or to the canal (as monitored 

26 pursuant to this paragraph 3). 

Tl 
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f. Defendants may construct waste holdfng ~~nds or fnstall any 

other treatment devfce in order to meet the discharge lim1tations of thfs 

paragraph 3. 

4. Defendant Rainbow Trout Fanns. Inc. shall not clean f ts 

rearing ponds or raceways by any process that results tn the discharge of 

wastes to Cedar Draw Creek and/or the frrigatfon and drafnage canal fn 

amounts exceeding the discharge limitations stated in paragraph J above 

of thfs Sectfon. 

5. There shall be no discharges of floating solids or visible 

foam to Cedar Draw Creek and/or the irrigation and drainage canal in 

other than trace amounts. 

&. Within twenty (20) days of entry of thfs Decree. defendants 

shall submit to EPA, at the address given fn paragraph 10 below of this 

Section, (a) a compostte one-page schematic diagram that shows the relative 

locations of the raceways, processing plant and the taflrace that receives 

the pl"'Ocess wastes from the rearing facility and the processing plant, 

and whfch also indicates the flow patterns and points at which defendants 

wfll conduct the monftoring required by thfs Section of this decree, and 

(b) a written description of the operational procedures to be adopted by 

defendants to assure that personnel from the fish rearing facility and 

processing plant carry out the effluent monitoring required by this Section. 

7. Def!ndants shall take the samples and measurements that are 

required by this Decree in such a manner to assure that they are 

representative of the volume and nature of the discharge. All samples 

requ1red by paragraphs I. 2 and 3 of the Section shall be taken w1th1n 

28 STIPULATION AND CONSENT DECREE - PAGE EIGHT OF EIGHTEEN 
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the same calendar day at the respective samplfn1 locations shown fn the 
·-

2 diagram submitted as required by paragraph 6 above of this Section. 

3 8. Defendants shall conduct the pollJtant analyses required by 

4 this Decree in accordance with the approved test methods set forth in 40 

5 C.F .R. Part 136. 

6 9. For each measurenent or sample required by the tenns of 

7 this Decree. defendants shall maintain a record of the following information: 

8 a. the exact place. date. and time of sampling or 

g measurements; 

10 b. for samples taken from the fish rearing facility. 

11 a statement indicating whether the ponds and raceways 

12 at the facility were being cleaned at the time the samples 

13 were taken; 

14 c. the person(s) who performed the sampling or measurements; 

15 d. the date(s) the analyses were perfonned; 

16 e. the person(s) who perfonned the analyses; 

17 f. the analytical techniques or methods used; and 

18 g. the results of all required analyses. 

19 10. Until the effective date of a new NPOES pennit authorizing 

20 discharges from defendants' facilities. results of the discharge monitoring 

21 required by this decree shall be summarized by defendants on Discharge 

22 Monitoring Report forms (EPA No. 3320-1) and submitted on a seni-monthly 

23 basis to EPA with the fnfonnation described fn paragraph 9 above of this Section 

24 attached thereto. Separate reports shall be submitted for the process1ng 

2S 

26 

27 

28 

:rm CBO 193 
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plant and rearing facility. The reports shall be postmarKed by the 15th 

and 30th day of each month and submitted to the following address: 
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Dfana Banta, Chf Pf 
Water Compliance Section (M/S 513) 
U. s. Envi ronnen .al Protection Agency 
1200 Sixth Avenu·.!' 
Seattle, Washinrton 98101 

Such records shall be mafntafned for s mini1111111 of three (3) years following 

the sampling date, or for a longer period of time at the request of plaintiff. 

11. Until the effective date of a new NPDES pennit authorizing 

discharges from defendants' facilities, defendants shall notify EPA 

orally within twenty-four (24) hours of the tfme that either of them 

become aware of any pollutant discharge that exceeds the discharge limitations 

set forth in this Section of this Consent Decree. Such notice shall be 

made to Diana Banta, Chief, the EPA Water Compliance Section, at (206) 

442-1094. Followup written notice of violations of discharge limits 

shall be postmarked wfthfn five (5) days followfng the time that either 

of the defendants bec:crne aware of such violations. Written notice shall 

be sent to the address listed supra fn paragraph 10 of thfs Section. 

12. Untfl the effective date of a new NPDES pennit authorizing 

discharges from defendants' facilities, defendants shall notify EPA in writing of 

any violation of the discharge monitoring requirements set forth in this 

Section of this Consent Decree. Thfs notice shall be postmarked within 

five (5) days following the time that either of defendants become aware 

of such violations of monitoring requirements, and shall be sent to the 

address listed suera in paragraph 10 of this Section. 

13. Defendants shall at all tfmes maintain in good working order and 

operate as efficiently as possible all facilities and systems (and related 

appurtenances) for collection and treatment wh1ch are installed or used 

by the defendants for water pollution control and abatement to achieve 

compliance with the tenns and conditions of th1s Consent Decree. Proper 
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operation and maintenance ncludes, but is not limited to, effective 

perfonnance based on designed facility removals, adequate funding, effective 

management, adequate opera::or staffing training, and adequate laboratory 

and process controls, inclJding appropriate quality assurance procedures. 

14. Any authorized representative of the U. s. Environmental Protection 

Agency, upon presentation of his credentials, may at any time enter upon 

the premises of defendants' facilftfes described herefn for the purpose 

of detennining compliance with the discharge limitations and monitoring, 

sampling, and reporting and recordkeeping provisions of this Decree. 

SECTION TWO 

Pennft Discharge Limitations and 
Requirements for Monitoring, 

Samplfng and Reporting 

1. Except as descr1 bed in Sectf on Three ..!.!!!!!. of this Consent Decree, 

the Interim Requirements set forth above in Section One wf 11 be superseded 

by the tenns of an NPDES pemi t as of the effective date of that penni t. 

z. Defendants shall comply with the discharge limitations and the 

monftorfng, samplfng and reporting requirements of an NPDES penaft as of 

the effective date of such a penaf t. 

SECTION THREE 

Stipulated Penalties for 
Violation of Consent Decree 

A. Noncompliance with Ofscharge Lfmftatfons 

1. If the defendants fail to comply wfth the Interim Discharge 

Limitations for daily maximum discharges as set forth fn Section One 

above, upon demand by the United States, the defendants shall incur 

and pay, within ten (10) days of the demand, to the United Sta~es a 

stipulated penalty of SS00.00 per day of violation for the first five 
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(5) days (not n~cessarfly consecutive) of such violation, and Sl,000.00 

2 per day of vfolatfon for the second ffve (5) days (not necessarf ly consecutfve) 

3 of such vfolati .n. and $10,000.00 per day for each additional day of 

4 violation of suLh Interim daily maximum limits while these Interim Limitations 

5 remain in effect. 

6 2. And further, upon demand by the United States, the defendants 

7 shall incur and pay, within ten (10) days of the demand, to the united 

8 States a stipulated penalty of Sl,000.00 for each month during which 

g defendants vfolate any of the Interim monthly average limitations set forth 

10 in Section One above while these Interim Limitations remain in effect. 

11 

12 

i3 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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28 
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B. Noncompliance wfth NPDES Pennit Discharge Limitations 

1. If the defendants fafl to comply with the daily or instantaneous 

maximum dfscharg~ lfmfts set forth fn an NPDES pennft on or after the 

effective date of such an NPDES pennit, as referred to in Section Two 

above, upon demand by the United States, the defendants shall incur and 

pay to the United States within ten (10) days of the demand, a stipulated 

penalty of $250.00 per day of violation for each of the first ten (10) 

days (not necessarily consecutfve) of such violation, and SS00.00 per day 

of violation for each of the second ten (10) days (not necessarily consecutive) 

of such violation, and Sl,000.00 per day for each additional day of 

violation of such NPOES pennit daily or instantaneous maximum limits 

from the twenty-ftrst (21st) such day, until the expiration of this 

Consent Decree. 

2. And further, upon demand by the United States, the defendants 

shall incur and pay to the United States within ten (10) days of the 

demand, a stipulated penalty of $500.00 per month for each month during 
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which ~efendants violate any of the monthly average discharge 1im1tations 

set fo~th fn an effectfve NPDES permft, for the duration of this consent 

Deere-:. 

C. Noncemelfance wfth Interfm Monitoring, Sampling, and Reporting 
Requ1rements 

1. If the defendants fail to comply with the Interim Mon1tor1ng, 

Sampling and Reporting requirements as set forth in Section One above, 

fn that the delendants fafl to monftor, sample and report by the date 

required, upon demand by the United States, the defendants shall fncur 

and pay to the United States, within ten (10) days of the demand, a stipulated 

penalty of Sl,000.00 for each such failure while the Interim Monitoring, 

Sampling, and Reportfng requfrements are fn effect. 

2. And further, ff defendants submit an inaccurate Discharge Monitoring 

Report to EPA, upon demand by the United States, the defendants shall fncur 

and pay to the United States, wfthfn ten (10) days of demand, a stipulated 

penalty of Sl0,000.00 for each such inaccurate report submitted while the 

Interim Monitoring, Samplfng, and Reporting requirements are in effect. 

D. Noncr;:lfance with NPDES Permit Monitoring, Sampling, and Reporting 
Regu rements 

1. As of the effective date of a NPDES pennit issued to the defendants, 

the tenns of that pennit shall set forth the applfcable monftoring, sampling 

and reporting requirements. However, ff such requirements of the permit are 

violated during the tfme that both the permit and this Consent Decree are in 

force, EPA may, at its discretion, and upon notice to the defendants, re-impose 

the Interim Monftorfng, Sampling, and Reporting requirements set forth in 

Section One above for the duration of th1s Consent Decree. 

2. If the defendants fail to comply with NPOES perm1t mon1tor1ng, sampling, 

and reporting requirements during the period of time that both a permit and 
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this Consent Decree are 1n force, 1n that the defendants fail to monitor, 

sample or report by the date required, upon demand by the United States, the 

defendants shall incur and pay to the United States within ten (lDl days of 

the demand, a stipulated penalty of $500.00 for each such failure. 

3. If defendants submit an inaccurate Discharge Monitoring Report to 

EPA while both an NPDES permit and this Consent Decree are in force, upon 

demand of the United States, the defendants shall incur and pay to the United 

States a stipulated penalty of $10,000.0D for each such inaccurate report 

that is submitted. 

E. Payment of Stipulated Penalties 

1. Stipulated penalties due pursuant to this Section shall be paid by 

cashier's check made payable to the "Treasurer, United States of America,• 

and delivered to the Office of the United States Attorney, Room 693 

Federal Building, 550 w. Fort Street, Boise, Idaho 83724. 

2. Defendants Rainbow Trout Farms, Inc. and Idaho Trout Processors 

Company shall be jointly and severally liable for any stipulated penalties 

made payable under this Section. 

3. Any dispute with respect to defendants' liability for a stipulated 

penalty shall be resolved by this Court. 

4. The provisions of this Section shall not be construed to limit any 

other remedies, including but not limited to institution of contempt proceedings 

or criminal pros~utfon, available to plaintiff for violations of this Consent 

Decree or any other provision of law. 

SECTION FOUR 

Penalties for Past Vfolatfons and Contingent Penalties 

28 STIPULATION AND CONSENT DECREE - PAGE FOURTEEN OF EIGHTEEN 
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l. In full settlement of the Complaint of the United States, 

defendants agree to pay a civfl penalty in the total sum of SEVEN THOUSAND 

DOLLARS ($7,000.0D), which shall be paid within five days of the date of 

entry of this Decree by a cashier's check made payable to the "Treasurer, 

United States of America,• and delivered to the Office of the United 

States Attorney, Room 693 Federal Building, 550 W. Fort St., Boise, 

Idaho 83724. 

2. In addition, defendants agree to pay EIGHT THOUSAND DOLLARS 

(S8,0D0.00l within five days of the date of entry of this Decree by a 

cashier's check made payable to the "Clerk, United States Ofstrfct Court 

for the District of Idaho,• and delivered to the Office of the Clerk of 

the Court. RoOlll 612 Federal Building, 550 West Fort St., Bofse, Idaho 83724. 

By this Decree the Clerk fs hereby ordered to deposit said SS,000.00 fn 

a standard interest-bearing savings account at the Statehouse Branch of 

the Idaho First National Bank tn Boise, Idaho. This amount shall be 

remitted to the defendants according to the foTlowing schedule and conditions 

and in the following prescribed manner. 

a. Upon application by the United States and Order by the 

Court, $2,000.00 shall be remitted to the defendants on or about August 

5, 1983, so long as defendants achieve and maintain complete compliance 

with the terms of this Consent Decree, including any NPDES pennft, from 

the date of lodging of thfs Decree through July 31, 1983. 

b. Upon application by the United States and Order of this 

Court, $2,000.00 shall be remitted to the defendants on or about October 5, 

1983, so long as defendants maintain complete compliance with the terms 

of this Consent Decree, including any NPDES pennft, from August 1, 1983, 

through September 30, 1983. 
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, 
c. Upon application by the United States and Order of this 

2 Court, S2,000.00 shall be remitted to the defendants on or about December 

3 5, 1983, so long as defendants maintain complete compliance with the 

4 tenas of this Consent Decree, including any NPDES pennit, from October l, 

5 1983, through November 30, 1983. 

6 d. Upon application by the United States and Order of this 

7 Court, the remafnfng SZ,000.00, plus any and all accrued interest on the account, 

8 shall be remitted to the defendants on or about February 5, 1984, so 

g long as defendants maintain complete compliance with the tenns of this 

10 Consent Decree, including any NPDES permit, from December 1, 1983 

11 through January 31, 1984. 

12 e. Any violations of the tenns of this Decree, or the require-

13 ments of any NPDES permit, during any of the two-month periods descr;bed 

14 fn subparagraphs (a) through (d) of this paragraph shall result fn 

15 forfeiture of a civil penalty to the United States fn the amount that 

16 otherwise would have been returned to the defendants for that two-month 

17 period. In the event of such violation, upon application by the United 

18 States and Order of this Court, the Clerk's offfce will transmit the 

19 appropriate amount to the United States Attorney for the District of 

20 Idaho in the fonn of a check made payable to the Treasurer of the United 

21 States of America. 

22 

23 

24 

25 

26 

27 

28 

SECTION FIVE 

General Provisions 

1. All information and COlllllents subm1tted by defendants to EPA 

pursuant to this Decree shall be subject to public inspection unless identified 

by defendants as confidential in conformance with 40 C.F.R. Part 2. The 
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.., infonnation and documents so identified as confidential wi11 be disclosed 

2 only in accordance wfth EPA regulations at 40 C.F.R. Part 2 and C.F.R. Section 

3 122.19. 

4 2, This Consent Decree in no way affects or relieves defendants 

S of responsibi.lfty to comply with any other Federal, State or local 1 aws or 

6 regulations. 

7 3. Any mod1f1cat1on of this Consent Decree must be in writing and 

8 approved by this Court. 

9 • 'a4. This Court shall retain jurisdiction of this cause solely for 

10 the purpose of enabling any party to apply to the Court at any time for such 

11 further relief as may be appropriate to interpret, enforce, modify or tennfn~te 

12 the Decree. Othenfse, thf s Decree sha 11 tennf nate on Man:h 31, 1985. 

13 5. It is further ordered that each party shall bear 1ts own costs 

'14 fn this 1ftfgatfon, fnc:ludfng attorney's fees. 

15 

16 
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Entered thf s _ day of ___ , 1983. 

On1ted States 01str1ct Judge 

STIPULATED, AGREED and APPROVED for entry wafvtng notice. 

RAINBOW TROUT F.a.RMS, INC. 
IDAHO TROUT PROCESSORS COMPANY 

By:~~~ 
~\.._ 

Anderson, Kaufman, Rfngert and Clark 

I 

I 

I 
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UNITED STATES Or AMERICA 

4-.~~ 
((Gal"ei EO!ftS 

~~"\\1 Assistant Attorney General 
Land and Natural Resources Dtvision 
U. S. Department of Justice 

By: 

Guy G. Hurlbutt 
United States Attorney 

Q _j) ~-~ A.u~ 
Courtney~fice 
Special Counsel for Enforcement 
U.S. Environmental Protection Agency 

H~ne&· ~ 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region 10 
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Sample Municipal Consent Decree 

IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF WEST VIRGINIA 

Civil Action No. 77-1163-BL 

ONIT!D STATES OF AMERICA, 

Plaintiff, 

v. 

CITY OF WELCH, McDOWELL COIDITY, 
WEST VIRGINIA, a municipal 
cot"poration, WELCH SANITARY 
BOARD, and the STATE OF WEST 
VIRGINIA, 

Defendants. 

·~ 

~ 
~ 
) 
) 

~ 
) 
) 
) 

CONSENT ORDER 

Exhibit 8-12 

THIS MATTER having co~e before the Court upon the 

application of the United States of America for entry of this 

order; and 

WHEREAS, the United States of America, the City of Welch 

(hereinafter, ''Yelch"), Welch Sanitary Board (hereinafter, 

"Board"), and the State of West Virginia have consented to 

entry of this order; 

WHERr:AS, this Court has jur.isdiction of this action 

pursuant to 28 u.s.c. 1345 and 33 u.s.c. 1319(b); 

WHEREAS, venue is proper in this Court pursuant to 28 

U.S .c. 1391 ("o) a:-. (c); and 

WHEREAS, : a Court finds that: ~elch owns a sewage 

collection s a~ in McDowell County, ~est Virginia, ~hich 

discha~ges ~lutants into !ug Fork; Welch cont:ols the 
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financing and initiation of construction of sevaga treatment 

works for that city; Welch created th• Board to supervise, 

control, administer, operate and maintain any and all vorka for 

the collection and treatmeqt of sewage which are owned by Welch; 

Tug Fork is a navigable waterway •• defined in the Clean Water 

Ace, sec~ion 502(7), 33 u.s.c. 1362(7); on August 23, 1974 1 

pursuant to 33 U.S.C. 1342 1 and based upon an application 

1ubmitted on behalf of the Board, the United States (through 

the U.S. Environmen~al Protection Agency) issued a national 

pollutant discharge elimination system (hereinafter, ''NPDES") 

permit for the discharge of pollutants from the Board's savage 

treatment system; the terms or conditions of the permit were 

not contested by the Board, Welch, or the·s~ate; the ~ermi: 

·became-effective on September 22 1 1974; the permit required 

the Board to submit to the United States not later than March 

22, 1975, a compliance schedule for termination of its discharge 

in accordance with 33 U.$.c. 13ll(b)(l)(B); the Board has 

failed to submit the compliance schedule in violation of the 

permit; on Hay 17, 1976_, the United States pursuant to 33 

U.S.C. 1319(a)(3) and (4) issued findings of violation and an 

order for compliance co the Board, citing the Board for 

violations of its permit conditions and directing the Board to 

sub:Dit;co ~he Unitad Scates not later than June lS, 1976, a 

schedule'for co~.liance; the Board has failed co submit the 

schedule for =pliance in violation of the ~ay 17, 1975, 

order; ne!t· ~elch nor the Board have conscr~cced a se~age 

treacoenc :ks capable of achievt~g effluent li~!cations 
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based upon secondary treatQent as defined by the Adminstrator 

of the Environmental Protection Agency pursuant to 33 U.S.C. 

1314(d)(l)i Velch and the Board have continued to discharge 

pollutants within the meaning of 33 u.s.c. 13lli the discharge 

of pollutants by Velch and the Board is not in compliance with 

an NPDES permit and ia in continued violation of 33 u.s.c. 
1311; and 

WHEREAS, the parties have agreed th3t this order shall be 

lodged and made available for public comment prior to entry by 

the Court. pursuant to the procedures identified at 28 C.f.R. 

S0.7; and 

WHEREAS, entry of this order is in the public interest; 

NOW THEREFORE. 

Pursuant to F.R.C.P. 65, IT IS on this day of ----
------• 1983, ORDERED that: 

1. Municipal compliance plan. 

Within 120 days of the entry of this order, or by November 

30, 1983, whichever is earlier, the Board shall pursuant'to 

F.R.C.P. S file with the Court and serve upon an individual 

designated by tbe United States Environmental Protection Agency 

(hereinafter, "EPA designate") and serve upon an individual 

designated by the West Virginia Department of ~atural Resources 

~'~(hareinafter, ''W\'D:.R designate") a plan (herein5£ter, 

"municipilt i:ompl · :ince plan") for achieving compliance with the 

Clean ~ater A The aoa=d shall file a :nunicipal compliance 

plan •hic:'l: 
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-
(a) has been certified by a ragiatared professional 

engineer; 

(b) identifies a treatment technology which the Board 

proposes to use and which will achieve the level of effluent 

quaiity attainable through the application of secondary • 

treatment; 

(c) proP.oaes that construction of the treatment facility 

which vill achieve the level of effluent quality ~ttainable 

through th• application of secondary treatment vill be started 

by ao later than Hay 1. 1984; 

(d) proposes that construction of the treatment facility 

vill be completed no later than May 1. 1986; 

(e) proposes thac the leve~ of effluent quality 

attainable through the application of secondary treatment vill 

be achieved no later than August l, 1986; 

(f) estimates the capital requirements of the treatment 

technology proposed; 

. (g) estiJ:lates the operation and maintenance costs of 

the treatment technology proposed; 

(h) identifies the financial mechanisms proposed to be 

used by the Board for facility construction; 

(1) identifies the financial mechanisms proposed to be 

used-by·the Board :or generating adequate revenues for operation 

and maintenance 

·2. ~:.;ations to munlcioal compliance olan. The 

United Sta:, ~ay inform the Board of a~y modifications which 

the rnite= :etes proposes to the =unicipal compliar.ce plan. 
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In the event the Board agrees to modify the municipal compliance . 
plan as proposed by the United States, the Board shall pursuant 

to F.R.C.P. S file with the Court, and serve upon the EPA 

designate and the VVDNR. de~ignate, the modifications to which 

the Board and the United States have agreed. In the event the 

Board does not agree to modify the municipal compliance plan 

as proposed by the United States (or in the evenc the Board 

fails to file with the Court modifications to which the United 

States and the Board have agreed), the United States may 

pursuant to F.R.C.P. '5 file with the Court and serve upon the 
I 

Board proposed modifications to the munic1pal compliance plan. 

The municipal compliance plan shall be deemed to be modified 

as proposed by the United States unless, within fou=:een days 

of the Erling of the proposed modification, American Cyanamid 

applies to the Court pursuant to F.R.C.P. 7 for further order. 

3. lmple~entation of municipal comoliance plan. The 

Board shall implement the -municipal compliance plan filed by 

the Board, as modified by (a) modifications filed with the 

Court to which the Board and the United States have agreed, 

(b) modifications filed by the United States and for which 

timely motion for further order has not been made by the Board, 

and (c) further orde= of the Court. 

~4. ·Mini~ulll. ef51uent limitations. After August 1, 1986, 

the Board'ahd µe· ;hare enjoined from discharging any effluent 

from t~e coll~ .!..on systea or treatcent wo~ks that does not 

achieve che .lO'~ing effluent 11~itat1ons: 

c~: ;~e ar~c~aetic mean of t~e values for biological 
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oxygen ~emand for effluent samples collected in any period of 

thirty consecutive days shall not exceed 30 milligrams per 

liter; 

(ii) the arithmetic mean of cha values for biological 
-

oxygen demand for effluent samples collected in any period of 

seven consecutive days shall not exceed 45 ~illigrams per 

liter; 

(iii) the arithmetic mean of the values for biological 

oxygen demand for effluent samples collected in any period of 

thirty days shall not exceed 15 percent of the arithmetic 1mean 

of the values for influent samples collected at approxiciately 

the same times during the same period; 

(iv) the arithmetic mean of the values of suspended 

solids for effluent samples collected in any period of thi•ty 

consecutive days shall not exceed 30 milligralllS per liter; 

(v) the arithmetic mean of the values of suspended 

solids for effluent samples collected in any period of seven 

cons~cutive-days shall not exceed 45 milligrams per liter; 

(vi) the arithmetic mean of the values of suspended 

solids for effluent samples collected in a period of thirty 

consecutive days shall not exceed 15 percent of the arithmetic 

mean of th• values f~r influent sa=ples collected at approximately 

'~the·sa:e-ti~e duri~g the sace period; 

(v'i'i) t'"; effluent values for pH shall be maintained 

within the.I!: :s of 6.0 co 9.0; and 

(vi! the fecal coliform concent of the effluent shall 

not exceec . ~O per 100 =1llil1ce= as a 30-cay geomec~ic cean 
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based on not less than five samples during any 30-day period 

nor exceed 400 per 100 milliliter in more than ten percent of 

all samples during any 30-day period. 

5. Compliance with NPDES permit. Aftar August 1, 1986, 

the Board and Welch are enjoined from discharging any pollutant 

from the collection system or treatment works except in 

compliance with an NPDES permit issued pursuant to the Clean 

Water Act. 

6. Penalty. The Board shall pay a civil penalty of 

[amount], by tendering a check in that amount payable to the 
I 

order of the Treasurer of the United States within thirty 

days of th• entry of this order. 

7. Stipulated oenalties. If the Board viola:es any 

provision of this order, the Board shall pay a civil penalty 

of 

(i) $100 per day 'for each of the first 30 days of 

violation, 

(ii) $200 per day for each of the next 60 days of 

violation, 

(111) $500 per day for each of the next 60 days of 

violation, and 

(iv) $1000 per day for each of the next 60 days of 

violatiao..~ 'I'herea::er, the United States may apply to the 

.Court for'appro- ~ate penalties. The United States may apply 

·to the Court -- any. time for other non-penalty relief in the 

event of sr._ tolation of the Act, oi any permit issued 

pursuant : :~e Act, or of this or~e~. 
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8. Nonwaiver provision. This order in no way relieves 

any defendant of responsibility to comply with any other State, 

Federal or local law or regulation. The order dated May 17, 

1976, of the United States EPA retains full force and effect. 

O.s.D.J. 
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Sample Pretreatment Consent Decree 

UNITED STATES DISTRICT COURT 
DISTRICT OP MASSACHUSETTS 

UNITED STATES OF AMERICA, 

Plaintiff, 

Exhibit 8-13 

v. Civil Action No. 

LFE CORPORATION, INC. 

Defendant. 

CONSENT DECREE 

WHEREAS, plaintiff, United States of America, on behalf of 

the United States Environmental Protection Agency (•EPA•), has 

filed a complaint alleging' that defendant, LFE Corporation, Inc., 

has violated sections 307 and 308 of the Clean Water Act (the 

•Act•), 33 u.s.c. SS1317 and 1318: 

WHEREAS, defendant, LPE Corporation, Inc. (•LFE Corporation•), 

a corporation organized and existing under the laws of the 

State of Delaware, ovns and operates a facility for the pro

duction of printed circuit boards located at SS Green Street, 

Clinton, Massachusetts 01510 (the •facility•): 

WHEREAS, the facility generates wastewater which is ulti

mately discharged to a treatment works owned by the Town of 

Clinton, Massachusetts, and operated by the Water Division of 

the Metropolitan District Comm1ss1on, an Agency of the Common

~ealth of Massachusetts: 
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WHEREAS, LFE Corporation admits, for the purposes of these 

proceedings only, that it has been and is in violation of appli

cable federal pretreatment requirements set forth at 40 C.F.R. 

Parts 403 and 413. which were promutgated pursuant to sections 

307 and 308 of the Act, 33 u.s.c. SS1317 and 1318J 

WHEREAS, the Court finds that this consent decree is in 

the public interests and 

WHEREAS, plaintiff and defendant in this action, by their 

respective attorneys and duly authorized representative, have 

consented to the entry of this decree7 

NON, THEREFORE, it is hereby ordered, adjudged, and decreed 

as follovsz 

JURISDICTION 

1. The Court has jurisdiction over the subject matter of 

this case and the parties consenting hereto pursuant to 28 u.s.c. 

§1345 and section 309 of the Act, 33 u.s.c. Sl319. The complaint 

states claims upon which relief can be granted against LFE 

Corporation pursuant to sections 307, 308, and 309 of the 

Act. 33 u.s.c. SS1317, 1318. and 1319. 

APPLICATION 

2. The provisions of this decree shall be binding upon 

LFE Corporation and lts officers. directors, agents, servants, 

employees, successors, assigns and all persons, firms, and 

corporations acting under, through, or on behalf of LFE Cor

poration. LFE Corporation shall give notice of this consent 
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decree to all successors in interest, prior to transfer of 

ownership or operation, and shall simultaneously notify the 

EPA and the United States Attorney for the District of 

Massachusetts that such notice has been given. 

CIVIL PENALTY 

Exhibit 8-13 

3. LFE Corporation shall pay a civil penalty to the United 

States in the amount of fifty-six thousand dollars ($56,000) 

within fifteen days of the date of entry of this decree. Pay

ment shall be made by certified check payable to •Treasurer, 

United States of America• and shall be delivered to the united 

States Attorney for the District of Massachusetts. 

SCHEDULE POR COMPLIANCE 

4. LPE Corporation shall construct and install pollution 

control equipment necessary to comply with applicable federal 

pretreatment requirements in accordance with the following 

schedule: 

A. By the date of entry of this decree, begin 
on-site construction and installation of 
equipment: and 

B. By April 22, 1985, complete construction and 
equipment installation. 

s. By May 22, 1985, LFE Corporation shall achieve and 

thereafter maintain compliance with the General Pretreatment 

Regulations set forth at 40 C.F.R. Part 403 and the applicable 

categorical pretreatment standards for the Electroplating 

Point Source Category set forth at 40 C.F.R. §413.84. 
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INTERIM OPERATION 

6. Beginning on the date of entry of this decree and 

continuing until May 22, 1985, LFE Coporation shall operate 

and maintain its wastewater treatment system so as to: 

A. Maximize the efficiency of the system and 
minimize the dischar~e of metals and cyanide; 
and 

B. Continuously maintain the pR of the wastewater 
so that it does not fall below S.O for a total 
Of ten minutes or longer during any one day. 

MONITORING AND SAMPLING 

Exhibit 8-13 

7. LFE Corporau.on shall sample and analyze its process 

wastewater, exclusive of any, sanitary wastewater, as follows: 

A. Beginning on the date of entry of this decree and 
continuing until the construction and.installation 
of the pretreatment system is complete as set 
forth in paragraph 4 of this decree, samples shall 
be collected from the pH neutralization tank and 
shall be representative of all process wastewater; 

B. Upon completion of construction and installation 
of the pretreatment system, samples shall be 
collected at a point subsequent to all pretreat
ment processes and shall be representative of 
all process wastewater: 

C. samples shall be obtained throuyh composite 
sampling techniques and analyzed for concent=a
tions of total cyanide, total copper, total 
nickel, total chromium, total zinc, total lead, 
total cadmium, and total metals as set forth at 
40 C.F.R. Part 136. Samples shall be collected 
during all hours of plant operation and in 
accordance with the schedule set forth 1n 
paragraphs a, 9, and 10 of this dec=ee; 
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o. If LFE Corporation submits the results of six 
consecutive samples which demonstrate to the 
satisfaction of the plaintiff that: 

i. Total cyanide or total cadmium is present 

Exhibit 8-13 

in its process wastewater at concentrations 
less than or equal to five percent of the 
applicable daily maximum categorical st3ndard, 
measurement of such parameter or ~arameters 
will cease to be required under this parayraph; 
and 

ii. Total nickel, total chromium, and total zinc 
are all present in its process wastewater at 
concentrations less than or equal to five 
percent of the applicable daily maximum 
categorical standards, measurement of these 
parameters and of total metals will cease 
to be required under this paragraph. 

The period during which the samples are collected 
may precede the date of entry of this decree, but 
no more than three samples may be collected during 
one week. LFE Corporation shall notify the EPA in 
writing prior to any change in its operations or 
manufacturing processes. Upon changing its operations 
or manufacturing processes, LfE Corporation shall 
repeat the sampling and analysis set forth in this 
subparagraph: 

E. Flow shall be measured as set forth at 40 C.f.R. 
S403.12(b)(4), and shall be reported for each day 
during which samples are collected in accordance 
with the schedule set forth in paragraphs 8, 9, 
and 10 of this decree; and 

F. continuous monitorinQ shall be done tor pH. 
Daily maximum and minimum pH levels shall be 
reported for each day duriny which samples are 
collected in accordance with the schedule set 
forth in paragraphs 8, 9, and 10 Of this decree. 

a. Beginning on the date ot entry of this decree and 

continu1ny until May 22, 1985, the sampling, analysis, and 

monitoring requi:ed by paray:aph 7 shall oe done on~ day 

each week. 
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9. Beginning on May 22, 1985, and continuing until LFE 

Corporation has demonstrated continuous compliance with the 

requirements specified in paragraph S to the satisfaction of 

th• plaintiff for four consecutive months, the sampling, 

analysis, and monitoring required by paragraph 7 shall be 

done three days each weer. 

10. Beginning after L ~ r.orporation has demonstrated continuous 

compliance vith the reql r~ments specified in paragraph 5 to 

the satisfaction of the 

as set forth in paragrap 

laintiff for four consecutive months 

9 and continuing until this decree 

is terminated, the sampl11g, analysis, and monitoring required 

by paragraph 7 shall be done one day each week. 

REPORTING 

11. Not later than seven days following the deadline 

contained in paragraph 4(8), LFE Corporation shall mail to 

EPA a notice of compliance or noncompliance with the deadline 

signed by its authorized representative as defined in 40 C.F.R. 

5403.12(k). If noncompliance is reported, LFE Corporation 

shall state the reason for noncompliance, the date on which it 

expects to comply with the requirement, and an assessment of 

the probability that it will comply with subsequent requirements. 

When LFE Corporation has completed the requirement that was the 

SUbJect of a notification of noncompliance, tt shall mail notice 

to EPA within seven days of completion of the requirement. 
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12. Reports on the sampling results required by paragraphs 

7, a, 9, and 10 shall be mailed to EPA on or before the end of 

the second week following the week in which samples are taken. 

The reports shall be signed by an authorized representative of 

LPE Corporation as defined in 40 C.F.R. S403.12(kl and shall 

include the sampling results, the date and time of each sample, 

an explanation for the cause of any violation of any applicable 

pretreatment standard or failure to sample, the duration of 

any violation, and the remedial steps taken to prevent or 

minimize any violation. 

13. The aforementioned reporting requirements do not relieve 

LFE Corporation of its obligation to submit any other reports or 

information required by the Act, by the regulations promulgated 

thereunder, or by any state or local requirements. 

14. Any information provided under the reporting requirements 

of this decree may be used by the plaintiff as an admission of 

the defendant in any proceeding to enforce the provisions of this 

decree or the Act. 

STIPULATED PENALTIES 

15. ~FE Corporation shall pay stipulated penalties to the United 

States for v1olat1ons of this decree, as set forth below, unless 

excused by the prov1s1ons of paragraph 18: 

A. Five hundred dollars ($500) per day for each day 
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of operation by which LFE Corporation is late in 
meeting any of the requirements of the construction 
and installation schedule set forth in paragraph 4. 

Exhibit 8-13 

B. Five hundred dollars ($500) per day for each day by 
which LFE Corporation is late in mailing any notific3-
tion or report required by paragraphs 7, 11, and 12. 

C. One thousand dollars (SlOOO) for each violation 
of the sampling requirements set forth in para
graphs 7, a, 9, and 10. 

D. If LFB Corporation fails to comply with the federal 
pretreatment standards by May 22, 1985, as specified 
in paragraph 5, or fails to maintain compliance there
after, it shall pay stipulated penalties as follows: 

i. Seven hundred fifty dollars (S750l per 
standard per violation of any applicable 
daily maximum categorical standard up to 
and including the tenth violation of 
such standard; 

ii. One thousand two hundred fifty dollars 
($1250) per standard for the eleventh 
violation and each violation thereafter of 
such applicable daily maximum categorical 
standard; 

iii. If the violation is in excess of twenty-five 
percent over the applicable daily maximum 
categorical standard, the penalties, as set 
forth above in (i) and (ii), shall be in
creased by two hundred fifty dollars ($250) 
per standard per violation1 

iv. one thousand five hundred dollars (Sl,500) 
per standard per violation of any appli
cable four day average categorical 
standard: and 

v. seven hundred fifty dollars (5750) per day 
for each day that the pH of the fac1l1ty's 
discharge falls below 5.0 for a total of ten 
minutes or longer. 

16. Stipulated penalty payments to the United States as 

specified in paragraph lS shall be made by cert1f1ed check 
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payable to •Treasurer, United States of Altlerica• and shall be 

delivered to the United States Attorney for the District of 

Massachusetts. Payments shall be made by the f iftecnth day of 

the month following the calendar month in which any ~iolations 

occur. 

17. The United States reserves all legal and equitable 

remedies available to enforce the provisions of this decree. 

FORCE MAJEURE 

18. (a) In the event that LPE Corporation fails to comply with 

any action required to be taken by it under this decree, LFE 

Corporation shall not be relieved ot its obligation to pay 

stipulated penalties under paragraph 15 of this decree except for 

those days of noncompliance resulting solely from circumstances 

beyond the control of LPE Corporation. Actions of any contractors 

hired by LFE Corporation to accomplish any of the actions 

required by this decree are presumed to be within the control 

of LFE Corporation. Neither increased costs associated with 

compliance with the requirements of this decree nor ~nanged 

economic or business conditions shall be considered circumstances 

beyond the control of LFE Corporation. 

(b) In the event that there is any dispute as to whether 

all or a portion of LFE Corporation's failure to comply with any of 

the actions required to be taken by it under this decree was 

caused by circumstances beyond its control, LFE Corporation shall 
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have the burden of proof to show (i) that the noncompliance 

was caused solely by circumstances beyond Its control: (lil 

the number of days of noncompliance that rrsulted from circum

stances beyond its control: and (iii) that the defendant took 

all mitigating measures feasible to minimize the number of 

days of any noncompliance. 

(c) The granting of relief from any obligations by the 

operation of this paragraph shall have no effect on any other 

obligations. LPE Corporation must make an individual showing of 

proof regarding each obligation from which ralief is sought. 

(d) The provisions in this paragraph shall be inoperative 

unless LFE Corporation notifies the person listed in paragraph 

20 in writing, within fourteen days from the start of any noncom

pliance, of its belief that all or any portion of the noncom

pliance is solely the result of circumstances beyond its control. 

GENERAL PROVISIONS 

19. Until termination of the provisions of this consent decree, 

the EPA, its contractors, consultants, and ~ttorneys shall have 

authority to enter the facility, &t all times, upon proper 

identification, for the purposes of monitoring the progress of 

activity required by this decree, verifying any data or infonnation 

submitted to EPA under this decree, and taking samples. This 

requirement does not relieve LFE Corporation of its obligation to 

allow entry pursuant to the Act. 
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20. Submissions required by thi11 decree to be made to EPA 

shall be made in writing to the fol.owing address, unless EPA 

gives written notice that another individual has been designated 

to receive the submissions: 

John !. Cianciaruio, Environmental Engineer 
Permit Compliance Section 
Water Management Division 
u.s. Environmental Protection Agency, Region I 
J.P.K. Federal Building 
Boston, Massachusetts 02203 

21. This decree is neither a permit nor a raodification of 

existing permits under any federal, state, or local law and in no 

way relieves LPE Corporation of its responsibility to comply with 

all applicable federal, state, and local laws and regulations. 

22. By this decree, plaintiff does not waive any rights or 

remedies available to it for any violation by LPE Corporation 

of federal or state laws, regulations, or permit conditions 

other than those violations specifically covered by this decree. 

23. Nothing herein shall be construed to limit the authority of 

the united States to undertake any action against any person, 

including LFE Corporation, in response to conditions which may 

present an imminent and substantial endangerment to the public 

health, welfare, or the environment. 

24. LFE Corporation shall be responsible for any and all 

expenses of any nature whatsoever incurred by the United States 

in collecting any outstanding penalties due under paragraphs J 
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and 15 and in enforcing thE requirements of this decree including, 

but not limited to, counse' fees. 

25. The Court shall retsin Jurisdiction to modify and enforce 

the terms and conditions o: this decree and to resolve disputes 

arising hereunder as may be necessary or appropriate for the 

construction or execution of this decree. 

26. Any modification of this decree shall be in writing and 

shall not take effect unless approved by the Court. 

27. This decree shall terminate, and plaintiff will move the 

Court to dismiss the action, at such time as all penalties 

that LPE Corporation is obligated to pay under paragraphs 3 and 

15 of this decree have been paid in full, all construction and 

installation of pollution control equipment has been completed, 

and LFE Corporation has maintained continuous compliance with 

federal pretreatment standards to the satisfaction of the 

plaintiff for twelve consecutive months: 

28. LPE Corporation consents to the entry of this consent 

decree without further notice. The United States consents to 

the entry of this consent decree subject to publication of 

notice of the decree in the Federal Register, pursuant to 28 

C.F.R. SS0.7, and an opportunity to consider comments, said 

publication date to be communicated to the Clerk of the Court 

and the parties by attorneys for the United States. 
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Consented tos 

For Plaintift, United States of America: 

P. HENR~ HABICHT I
Assistant Attorney General 
Land and Natural Resources 

Division 
United States Department 

of Justice 

WILLIAM P. WELD 
United States Attorney 
District of Massachusetts 
1107 John w. McCormack Post 

Office and Courtho~se Building 
Boston, Massachusetts 02109 

By1 PA'ITI 8. SARIS 
Assistant United States Attorney 
Chief, Civil Divisi~n 
District of Massachusetts 

~C~O~U~RTN~~~.~~~~~~~~ 
Assistant Administr or ,~ ~ 

for Enforcement and 
Compliance Monitoring 

United States Environmental 
Protection Agency 
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1 Criminal Enforcement 

Statutory Authority 

Section 309(c) of the CWA provides criminal penalties for "willfully or 
negligently" discharging pollutants into the waters of the United States 
without an NPDES or Section 404 permit and for willfully or negligently 
violating pretreatment and toxic pollutant standards. The section also 
provides criminal penalties for the following actions: 

• Willfully or negligently violating NPDES or state Section 404 
permit effluent limitations or conditions [Section 404(s) provides 
criminal penalties for such violations of Corps of Engineers' 
dredged and fill permits]; 

• Knowingly making false statements in any document required by the 
CWA to be filed or maintained; 

• Tampering with monitoring equipment required under the CWA; and 

• Failing to give immediate notice to the appropriate federal agency 
of the discharge of oil or a hazardous substance into the waters of 
the United States (Section 311). 

Exhibit 9-1 contains the CWA criminal enforcement provisions. 

In addition to violation of specific federal environmental statutes, 
defendants in EPA criminal cases are often charged with other crimes under 
general federal criminal enforcement provisions found in Title 18 of the 
United States Code. These charges, which may arise out of the activities 
that ultimately result in environmental criminal charges, include: false 
statements (18 u.s.c. §1001), for the making of a false statement or con
cealing of a material fact in a matter within the jurisdiction of a depart
ment or agency of the federal government; conspiracy (18 U.S.C §371), for 
activities by two or more persons to commit an offense against or to 
defraud the United States; mail fraud (18 u.s.c. §1341), for the use of the 
mail to further a fraudulent scheme or artifice; and wire fraud (18 U.S.C. 
§1343), for the use of the telephone, radio, or television to further such 
schemes or artifices. 
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Basic Enforcement Policy 

The CWA enforcement program promotes compliance with the terms and provi
sions of the CWA and provides the Agency with a variety of administrative, 
civil, and criminal enforcement options to accomplish this goal. Potential 
overlap often exists, however, among these various options. Theoretically, 
the Agency may pursue criminal sanctions in every situation that presents 
evidence supporting the requisite elements of proof. In conducting crimi
nal investigations and preparing criminal referrals, it is important for 
the key offices involved (OECM-Criminal Enforcement, NEIC criminal investi
gators, Regional Counsel's Office, and program managers) to work closely 
together. 

As a matter of enforcement policy and resource allocation, an unrestrained 
use of criminal sanctions is neither warranted nor practical. The commit
ment of investigative and technical resources necessary for the successful 
prosecution of a criminal case is great. More importantly, a criminal 
referral for investigation or prosecution can entail profound consequences 
for the defendant and, therefore, should reflect a considered, institu
tional judgment that the fundamental interests of society require the 
application of federal criminal sanctions. Accordingly, EPA generally 
confines criminal referrals to situations that--when measured by the nature 
of the conduct, the compliance history of the subject(s), and the gravity 
of the environmental consequences~reflect the most serious cases of envi
ronmental misconduct. Criminal enforcement may also be appropriate to 
establish a deterrant effect when a pervasive pattern of violations exists. 

Criteria for Identification of a Potential Criminal Action 

EPA's choice among its varying enforcement options--civil, administrative, 
and criminal~is, and must remain, a discretionary judgment that balances 
essentially subjective considerations. This section discusses the factors 
that EPA should address in reaching a decision to take criminal, as opposed 
to civil, action for serious misconduct. 

Criminal Intent 

An individual who engages in conduct prohibited by statute or regulation 
can be prosecuted civilly or administratively, without regard to the mental 
state that accompanied the conduct. Criminal sanctions, on the other hand, 
are ordinarily limited to cases in which the prohibited conduct is accom
panied by evidence of "guilty knowledge" or intent on the part of the pros
pective defendant(s). Referred to as the scienter requirement, this ele
ment of proof exists under virtually every environmental statute enforced 
by the Agency. This requirement to prove a culpable mental state, as well 
as a prohibited act, is the clearest distinction between criminal and civil 
enforcement actions. 
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However, a prosecution for illegal discharges under the Clean Water Act can 
be based on either willful or negligent conduct [33 u.s.c. §1319(c)(l)]. 
[Note that the Refuse Act o'f""l899 (33 u.s.c. §§407, 411) has generally been 
interpreted as a "strict liability" statute. See, !..:.!.•• United States 
v. White Fuel Co~poration, 498 F. 2d 619 (1st Cir. 1974).) 

The CWA provides two different standards: 

• Violations of the CWA, including the discharge of pollutants into 
the waters of the United States without a permit, and permit and 
pretreatment violations are subject to criminal penalties only if 
done "negligently or willfully." [Section 309(c)(l)]. This 
standard is unique because it is not used in any other environ
mental statute. It allows for criminal prosecution in those 
instances where the conduct is found to be only negligent. [See 
United States v. Frezzo Brothers, Inc., 461 F. Supp. 266 (E.D-:-Pa. 
1978), aff'd, 602 F. 2d 1123 (3d Cir. 1979), cert. denied, 444 
u.s. 1074 (1980).) 

• Falsification of documents required to be filed or maintained is 
subject to criminal penalties if the act was done "knowingly" 
[Section 309(c)(2)]. 

Several courts have interpreted the meaning of these phrases as they are 
used in the CWA. In both standards, courts have found that the government 
has met its burden of proof if it can demonstrate that the violative acts 
were done intentionally and not as a result of accident or mistake. How
ever, the government is not required to demonstrate that the defendant 
intended by these acts to violate the law. [See United States v. Ouelette, 
11 ERC 1350, 1352 (E.D. Ark. 1977). (Proof o-r-8pecific criminal intent in 
falsifying discharge monitoring reports is unnecessary to sustain convic
tion; proof of knowingly making false statements is sufficient.)) 

The Nature and Seriousness of the Offense 

EPA has limited resources for criminal case development. In addition, EPA 
is only one of many agencies that make demands on the services of the 
limited prosecutorial staffs of the Department of Justice. As a matter of 
resource allocation, therefore, as well as enforcement policy, EPA investi
gates and refers for criminal prosecution only the most serious forms of 
environmental misconduct. 

Of primary importance to the referral decision is the extent of environ
mental contamination or hazard to human health that has resulted from, or 
was threatened by, the prohibited conduct. In general, this determination 
depends upon considerations such as the following: 

• The duration of the conduct; 

• The toxicity of the pollutants involved; 
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• The proximity of population centers; 

• The quality of the receiving land, air, or water; and 

• The amount of federal, state, or local clean-up expenditures. 

EPA should also assess the illegal conduct's impact--real or potential--on 
EPA's regulatory functions. This factor is particularly important in cases 
of falsification or concealment of required records and reports or other 
information. For example, even if a technical falsification case can be 
made, criminal sanctions may not be appropriate if the falsified informa
tion could not reasonably have been expected to have a significant impact 
on EPA's regulatory process or decisionmaking. Where the falsification 
materially affects EPA decisionmaking, however, EPA should consider crimi
nal sanctions. These cases could include falsification of a discharge 
monitoring report, omissions in a permit application, or alteration of a 
treatment process during testing periods. 

The Need for Deterrence 

Deterring criminal conduct by a specific individual (individual deterrence) 
or by the community at large (general deterrence) has always been one of 
the primary goals of criminal law. Where the offense is deliberate and 
results in serious environmental contamination or human health hazard, EPA 
can achieve deterrence through the use of strong punitive sanctions. 

The goal of deterrence may, on occasion, justify a criminal referral for an 
offense that appears to be relatively minor. This would be true for 
offenses that--while of limited importance by themselves--would have a 
substantial cumulative impact if frequently committed. For example, dis
charging a small quantity of a toxic pollutant in violation of a permit may 
not seem significant as an isolated act, but if widespread, it would be 
extremely dangerous. EPA may also use criminal enforcement to deter an 
individual with an extended history of recalcitrance and noncompliance. 

Compliance History of the Subject 

The compliance history of the potential defendent is relevant in determin
ing the appropriateness of criminal sanctions. In federal criminal 
enforcement, first offenders are generally treated less severely than reci
divists (i.e., criminal sanctions become more appropriate as the incidents 
of noncompliance increase). Further, instituting a civil suit is never a 
prerequisite to filing a criminal prosecution (United States v. Frezzo 
Brothers, Inc., cited previously, 461 F. Supp. at 268). However, a history 
of environmental noncompliance of ten indicates the need for criminal 
sanctions to achieve effective individual deterrence. 
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The Need for Simultaneous Civil or Administrative Enforcement Action 

Simultaneous civil and criminal enforcement proceedings are legally permis
sible (United States v. Kordel, 397 U.S. 1, 11 (1970)] and on occasion are 
clearly warranted. For example, where remedial or injunctive relief is 
necessary at the same time that criminal sanctions are appropriate, paral
lel civil and criminal actions may be brought. 

Separate enforcement staffs must be appointed when the government initiates 
a grand jury investigation, if not before. Tii.e use of simultaneous pro
ceedings provides grounds for legal challenges to one or both proceedings 
that, even if unsuccessful, will consume additional time and resources. 
Typical objections include the allegation that the government violated the 
criminal defendant's Fifth Amendment right against self-incrimination by 
using an administrative or civil enforcement proceeding to obtain from that 
defendant information for use in the criminal enforcement action. Thus, 
parallel proceedings should be avoided except where clearly justified. 
(See Policy and Procedures on Parallel Proceedings at the Environmental 
Protection Agency, January 23, 1984.) 

EPA can achieve some of the goals of a criminal prosecution, including a 
degree of deterrence and punishment, through a civil action that secures 
substantial civil penalties in addition to injunctive relief. Moreover, 
recent experience indicates that, while many convictions may result in a 
period of incarceration, criminal sentences are often limited to monetary 
fines and a probationary period. Tii.us, the use of the additional time and 
resources necessary to pursue a criminal investigation simultaneously with 
a civil enforcement action is often not justified. Nonetheless, criminal 
enforcement has certain advantages. Criminal actions may proceed to 
quicker resolution; they can reach individuals; and even where only fines 
and probation result, they may have a substantial deterrent effect. 

Criminal Enforcement Priorities 

The Office of Criminal Enforcement of the Office of Enforcement and Compli
ance Monitoring (OECM), in conjunction with the Agency program offices, has 
developed investigative priorities in each of the Agency's program areas. 
Tii.rough this effort, EPA focuses the investigative resources on the most 
serious cases of environmental misconduct. Tii.ese priorities are fluid and 
are modified to reflect changing programmatic circumstances. In addition, 
the creation of these priorities does not preclude the possibility of a 
criminal referral for conduct not falling within these investigative 
priorities. (See Criminal Enforcement Priorities for the Environmental 
Protection Agency, October 12, 1982.) 

The priorities under the CWA are listed below and can be found in the 
above policy. ni.e list is random and is not intended to create a ranking 
within the priorities for a statute; nor is any statute given higher 
priority than another. 
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Violations of the NPDES Permit Program 

Section 309(c)(l) of the CWA [33 U.S.C. §1319(c)(l)] provides misdemeanor 
penalties of one year of imprisonment and up to a $25,000 fine for the 
willful or negligent violation of conditions or limitations in NPDES 
permits issued by the Administrator or a state. The NPDES permit program 
is the primary mechanism for monitoring and controlling water pollution 
under the CWA. 

The Agency places a high investigative priority on willful NPDES permit 
violations that result in, or threaten, significant environmental contami
nation or that pose a hazard to human health. 

The elements of proof necessary for a conviction under this section are as 
follows: 

• The defendant was operating under an effective NPDES permit; 

• The defendant's act violated a condition or limitation contained in 
the permit; and 

• The defendant acted willfully or negligently. 

Exhibit 9-2 (Counts 1 through 9) contains an example of a criminal informa
tion charging violations of an NPDES permit under Section 309(c)(l). 

Falsifying CWA Records and Tampering 

Section 309(c)(2) of the CWA (33 u.s.c. §1319(c)(2)] provides misdemeanor 
penalties of six months of imprisonment and a $10,000 fine for knowing 
falsification of records and for tampering with required monitoring 
devices. EPA places a high investigative priority on cases in which the 
falsification or tampering has, or could reasonably be expected to have, a 
significant impact on EPA's regulatory process or decisionmaking. 

The following elements are necessary to sustain a conviction for falsifying 
records: 

• The defendant made a statement, representation, or certification; 

• The defendant made the statement, representation, or certification 
in a document required to be filed or maintained under the CWA; 

• The statement, representation, or certification was false; and 

• The defendant knowingly made the false statement, representation, 
or certification. 
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The following elements are necessary to sustain a conviction for tampering 
with records: 

• The defendant was required to maintain a monitoring device or 
method under the Act; 

• The defendant falsified or tampered with the device or method or 
rendered the device or method inaccurate; and 

• The defendant acted knowingly. 

Exhibits 9-2 (Counts 10 through 12) and 9-3 (Counts 7 through 8) contain 
sample criminal informations charging falsification under Section 
309( c)(2). 

Unpermitted Discharges 

Section 309(c)(l) of the CWA [33 u.s.c. §l319(c)(l)] provide misdemeanor 
penalties of one year of imprisonment and a $25,000 fine for willful or 
negligent discharges into navigable waters without an NPDES or "dredged and 
fill" permit.* EPA places a high investigative priority on willful, 
unpermitted discharges that cause, or threaten, significant environmental 
contamination or that pose a hazard to human health. 

In order to sustain a conviction for discharging without a permit, the 
government must demonstrate the following elements: 

• The defendant discharged a pollutant; 

• From a point source (as defined in the CWA); 

• Into navigable waters (as defined in the CWA); 

• Without an NPDES or Section 404 permit; and 

• The defendant acted willfully or negligently. 

Exhibit 9-3 (Counts l through 6) contains a sample criminal information 
charging discharges without such permits in violation of Section 309(c)(l). 

Violations of Toxic or Pretreatment Standards 

Section 309(c)(l) of the CWA [33 u.s.c. §1319(c)(l)] provides misdemeanor 
penalties of one year of imprisonment and a $25,000 fine for willful or 

* The Refuse Act also contains misdemeanor penalties of one year of 
imprisonment (including a 30-day minimum sentence) and a $2,500 fine 
for each violation of that Act (33 u.s.c. §411). 
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negligent violations of Section 307 of the CWA. Section 307 requires EPA 
to establish toxic and pretreatment categorical standards. Subsection (d) 
provides that: 

[a]fter the effective date of any effluent standard or 
prohibition or pretreatment standard promulgated under 
this section, it shall be unlawful for any owner or 
operator of any source to operate any source in viola
tion of any such effluent standard or prohibition or 
pretreatment standard. 

The elements necessary to prove a violation of the toxic or pretreatment 
standards are as follows: 

• Pretreatment or toxic standards were in effect; 

• The defendant operated the source; 

• The source was operated in violation of a pretreatment or toxic 
pollutant standard; and 

• The defendant acted willfully or negligently. 

Violations of Section 404 Permits 

Section 404 regulates the discharge of dredged and fill materials and is 
particularly important in protecting wetland areas. Section 404(s)(4)(A) 
of the CWA [33 U.S.C. §1344(s)(4)(A)] provides misdemeanor penalties of one 
year of imprisonment and a $25,000 fine for willfully or negligently 
violating conditions or limitations of a permit issued by the Corps of 
Engineers under Section 404 of the CWA. [Section 309(c)(l) provides 
identical penalties for violations of Section 404 permits issued by a state 
that has assumed responsibility for administering the program.] 

' The following elements of proof are necessary for a conviction under this 
section: 

• The defendant was operating under an effective Section 404 permit; 

• The defendant's act violated a condition or limitation contained in 
the permit; and 

• The defendant acted willfully or negligently. 

Failure To Report Spill of Oil or Hazardous Substance 

Section 3ll(b)(5) of the CWA [33 U.S.C. §132l(b)(S)] provides misdemeanor 
penalties of one year of imprisonment and a $10,000 fine for failure to 
notify the National Response Center of a spill of oil or hazardous 
substance. [This provision is similar to that contained in Section 103(b) 
of the Comprehensive Environmental Response, Compensation and Liability 
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Act, 42 u.s.c. §9603(b).] EPA Regional Offices may also receive spill 
calls that satisfy the notification requirements. Thus, regional records 
should also be checked whenever a spill case is considered. 

The following are elements of this violation: 

• The defendant was in charge of a vessel or onshore or off shore 
facility; 

• Oil or a hazardous substance in a reportable quantity was dis
charged from the vessel or facility;* 

• The defendant had knowledge of the discharge; and 

• The defendant failed to notify the National Response Center or 
other appropriate government Agency i~ediately upon receiving 
knowledge of the spill. 

Procedures for the Investigation and Referral of a Criminal Case 

On January 7, 1985, EPA issued "Functions and General Operating Procedures 
for the Criminal Enforcement Program" (Exhibit 9-4). These procedures 
establish the process by which suspected criminal activity is investigated, 
referred, and prosecuted by EPA offices and the Department of Justice 
(DOJ). The following discussion of investigation and referral procedures 
is based upon that document. 

Investigation 

The Office of Criminal Investigations (OCI) of the National Enforcement 
Investigations Center (NEIC) performs the primary role in investigating and 
referring to the DOJ allegations of criminal misconduct. This office is 
staffed by experienced criminal investigators located in each of five area 
field offices and five area sub-offices, covering all ten EPA Regions, and 
at EPA Headquarters. Exhibit 9-5 contains a list of the managing head of 
the OCI and of its offices. 

* Discharge under this section is defined to include spilling, leaking, 
pumping, pouring, emitting, emptying, or dumping. It excludes dis
charges in compliance with NPDES permits [Section 3ll(a)(2)(A)]. A 
reportable quantity of oil is an amount sufficient to violate applicable 
water quality standards; to cause a film or sheen upon, or discoloration 
of the surface of water or adjoining shorelines; or to cause a sludge or 
emulsion to be deposited beneath the surface of water or upon adjoining 
shorelines (40 C.F.R. §110.3). 
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EPA may receive an initial allegation of potential criminal activity from 
any of several sources, including state agencies, routine compliance 
inspections, public-spirited or disgruntled plant employees, and citizen 
groups. The Agency employee who receives the allegation should discuss the 
information with a supervisor and then send it immediately to the Special
Agent-In-Charge or Resident-Agent-In-Charge of the responsible field 
office. The Special-Agent-In-Charge opens a case file* and assigns a 
criminal investigator (known as a Special Agent) for follow-up. 

If the reliability of the allegation is unclear, the Special Agent conducts 
a preliminary inquiry solely to determine the credibility of the allegation 
and to make an initial assessment of the need for more thorough investi
gation. This initial inquiry is brief and does not involve an extensive 
commitment of resources or time. The sole purpose is to reach an initial 
determination on the need for a complete investigation. 

Once a determination has been made by the OCI that a thorough investigation 
is warranted, the Special Agent immediately contacts the Regional Counsel 
in the Region where the investigation will be conducted. The Regional 
Counsel determines whether a civil enforcement action is pending or contem
plated against the investigative target and assigns an attorney to work 
with the investigator during the case development process. 

The regional attorney and Special Agent also contact the appropriate 
regional program office to ensure that no administrative enforcement action 
is pending or contemplated. While simultaneous administrative/civil and 
criminal enforcement actions are legally permissible, they will be the 
exception, rather than the rule. Generally, EPA holds an administrative or 
civil proceeding in abeyance pending the resolution of the criminal inves
tigation. One exception is a situation in which emergency remedial 
response is mandated. 

Where parallel administrative/civil and criminal enforcement proceedings 
are appropriate, the Office of Regional Counsel will prepare a recommenda
tion and request for such a course of action (in consultation with the 
Special-Agent-in-Charge) and forward it to the Associate Counsel for 
Criminal Enforcement for submission to the Assistant Administrator for 
Enforcement and Compliance Monitoring for approval. Upon approval, such 
parallel proceedings will thereafter be conducted in accordance with the 
Agency guidance, "Policy and Procedures on Parallel Proceedings at the 
Environmental Protection Agency," January 23, 1984. Agency supervisors 
will be guided in managing the respective arms of those proceedings by the 
further guidance of "The Role of EPA Supervisors During Parallel 
Proceedings" March 12, 1985. 

* The opening of a case file does not commit the Agency to proceed with a 
criminal referral at the culmination of the investigation; nor does it 
reflect an Agency decision that criminal conduct has occurred. All 
enforcement options remain open and should be considered until referral 
to DOJ. 
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The Special Agent, acting under the supervision of the area office 
Special-Agent-In-Charge or Resident-Agent-In-Charge, has primary responsi
bility for managing the investigation. The Special Agent is responsible 
for determining the basic investigative approach and takes the lead in 
conducting interviews; assembling and reviewing records; planning and 
executing surveillances; coordinating with state, federal, and local law 
enforcement agencies; planning and executing searches; developing infor
mants; and performing other investigative tasks. A technical person from 
the Regional Office and a regional attorney work with the Special Agent 
during those portions of an investigation requiring technical and legal 
expertise. 

Ref err al 

A referral recommendation is prepared based on the results of the independ
ent field investigation, or when the case cannot or should not proceed any 
further without the initiation of a grand jury investigation by DOJ. The 
Special Agent is responsible for preparing the referral package in 
consultation with other members of the investigative team (headquarters and 
regional legal and technical staff and DOJ). The regional attorney 
prepares a separate legal analysis of the case to be included in that 
package. 

The Special-Agent-In-Charge and the Regional Counsel review the referral 
package and act as joint signatories. The regional or headquarters program 
off ice or the NEIC reviews technical portions of the package--depending on 
which office was the source of technical support. During this technical 
review, one of these technical offices should confirm that it has suffici
ent resources to support litigation. 

Following completion of the referral package and concurrence in the ref er
ral recommendation by the Special-Agent-In-Charge and the Regional Counsel, 
the Region sends five copies of the referral package and all exhibits to 
the Director, Office of Criminal Enforcement (LE-134C), U.S. Environmental 
Protection Agency, 401 M Street s.w., Washington, D.C. 20460. Headquarters 
sends copies of the referral package to the local United States Attorney 
and DOJ after the Assistant Administrator for Enforcement and Compliance 
Monitoring approves the referral. 

If either the Special-Agent-In-Charge or the Regional Counsel opposes the 
referral, that official includes a statement of the reasons for the deci
sion and makes an alternative recommendation (i.e., close out investiga
tion, change to civil referral, or change to administrative action). The 
package is nevertheless sent to the Ofice of Criminal Enforcement for 
review, and the Assistant Administrator for Enforcement and Compliance 
Monitoring makes the final referral decision. 

The Headquarters review focuses on the adequacy of case development, suffi
ciency of evidence, adherence to the criminal enforcement priorities of the 
Agency, legal issues of first impression, consistency with related program 
office policy, and general prosecutorial merit. This review should also 
take into consideration any actions or statements that could undermine a 
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prosecution. In cases involving particularly complex issues of law, the 
Office of Criminal Enforcement consults the Office of General Counsel. If, 
following this review process, the Assistant Administrator accepts the 
referral recommendation, he or she sends the referral simultaneously to 
both the United States Attorney and DOJ. The Office of Criminal Enforce
ment drafts cover letters to those offices. 

Referral Package Format 

Referral packages should be prepared in accordance with "Format for 
Criminal Case Referrals," issued by NEIC on October 31, 1984. Exhibit 9-6 
contains a copy of this format.* 

References 

Any Agency employee who is involved in the investigation and referral to 
the Department of Justice of allegations of criminal violations of the CWA 
should be familiar with the Agency documents listed below. Although a 
digested form of some of this material is contained in this chapter, most 
of the items are not covered in detail. Copies may be obtained by contact
ing the Office of Criminal Enforcement, OECM, LE-134C, EPA Headquarters, 
FTS-557-7410. 

* 

• Functions and General Operating Procedures for the Criminal 
Enforcement P~ogram, January 7, 1985; 

• Criminal Enforcement Priorities for the Environmental Protection 
Agency, October 12, 1982; 

• Agency Guidelines for Participation in Grand Jury Investigations, 
April 30, 1982; 

• The Use of Administrative Discovery Devices in the Development of 
Cases Assigned to the Office of Criminal Investigations, February 
16, 1984; 

• Policy and Procedures on Parallel Proceedings at the Environmental 
Protection Agency, January 23, 1984; 

• Role of EPA Supervisors During Parallel Proceedings, March 12, 
1985; 

Special procedures may be used in infrequent and unusual circumstances 
where immediate resort to the grand jury's compulsory process may be 
required in investigations of ongoing illegal activity or when there are 
grounds to anticipate the flight of a witness or defendant. Such 
procedures are set forth in Part IV of "Functions and Operating 
Procedures for the Criminal Enforcement Program" (Exhibit 9-4). 
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• Guidance Concerning Compliance with the Jencks Act, November 21, 
1983; 

• Guidance on Sampling, Preservation and Disposal of Technical 
Evidence in Criminal Enforcement Matters, June 11, 1984; and 

• Press Relations on Matters Pertaining to EPA's Criminal Enforcement 
Program (draft). 
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2 Exhibits 

This section contains the following exhibits: 

Exhibit 9-1: 
Exhibit 9-2: 
Exhibit 9-3: 
Exhibit 9-4: 

Exhibit 9-5: 

Exhibit 9-6: 

Criminal Enforcement Provisions of the Clean Water Act 
Sample Criminal Information 
Sample Criminal Information 
Functions and General Operating Procedures for the 
Criminal Enforcement Program 
Office of Criminal Investigations: Management and Field 
Of fices 
Format for Criminal Case Referrals 
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Criminal Enforcement Provisions of the Clean Water Act 

CWA §309. Enforcement (33 u.s.c. §1319) 

(c)(l) Any person who willfully or negligently violates section 
1311, 1312, 1316, 1317, or 1318 of this title, or any permit condi
tion or limitation implementing any of such sections in a permit 
issued under section 1342 of this title by the Administrator or by a 
State or in a permit issued under section 1344 of this title by a 
State, shall be punished by a fine of not less than $2,500 nor more 
than $25,000 per day of violation, or by imprisonment for not more 
than one year, or by both. If the conviction is for a violation 
committed after a first conviction of such person under this para
graph, punishment shall be by a fine of not more than $50,000 per 
day of violation, or by imprisonment for not more than two years, or 
by both. 

(2) Any person who knowingly makes any false statement, represen
tation, or certification in any application, record, report, plan, 
or other document filed or required to be maintained under this 
chapter or who falsifies, tampers with, or knowingly renders inac
curate any monitoring device or method required to be maintained 
under this chapter, shall upon conviction, be punished by a fine of 
not more than $10,000, or by imprisonment for not more than six 
months, or by both. 

(3) For the purposes of this subsection, the term "person" shall 
mean, in addition to the definition contained in section 1362(5) of 
this title, any responsible corporate officer. 

CWA §311. 011 and hazardous substance liability (33 u.s.c. §1321) 

(b)(S) Any person in charge of a vessel or of an onshore facility 
or an offshore facility shall, as soon as he has knowledge of any 
discharge of oil or a hazardous substance from such vessel or facil
ity in violation of paragraph (3) of this subsection, immediately 
notify the appropriate agency of the United States Government of 
such discharge. Any such person (A) in charge of a vessel from 
which oil or a hazardous substance is discharged in violation of 
paragraph (3)(i) of this subsection, or (B) in charge of a vessel 
from which oil or a hazardous substance is discharged in violation 
of paragraph (3)(ii) of this subsection and who is otherwise subject 
to the jurisdiction of the United States at the time of the dis
charge, or (C) in charge of an onshore facility or an offshore 
facility, who fails to notify immediately such agency of such dis
charge shall, upon conviction, be fined not more than $10,000, or 
imprisoned for not more than one year, or both. Notification 
received pursuant to this paragraph or information obtained by the 
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exploitation of such notification shall not be used against any such 
person in any criminal case, except a prosecution for perjury or for 
giving a false statement. 

CWA §404. Permits for dredged or fill material (33 U.S.C. §1344) 

(s)(4)(A) Any person who willfully or negligently violates any 
condition or limitation in a permit issued by the Secretary under 
this section shall be punished by a fine of not less than $2,500 nor 
more than $25,000 per day of violation, or by imprisonment for not 
more than one year, or by both. If the conviction is for a viola
tion committed after a first conviction of such person under this 
paragraph, punishment shall be by a fine of not more than $50,000 
per day of violation, or by imprisonment for not more than two 
years, or by both. 

(B) For the purposes of this paragraph, the term "person" shall 
mean, in addition to the definition contained in section 1362(5) of 
this title, any responsible corporate officer. 
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Sample Criminal Information 

llliIIFD STA~S DISThlCT COURT FOR THE 

SOUTBE!m DISTRICT OF WEST VIRG!NIA 

c:HAALESTON 

UNITED STAl'&S OF AMERICA 

v. 

Exhibit 9-2 

CIEMICAL FORMULA.l'OllS. IliC , 
a Georgia corporation; and 

MICHAEL M. WAITS 

CllMINAL NO. 1 0, - zl 'J ~ .3 () 
jj O.S.e. , L3t'9(c)(l) 
33 U.S.C. S l319(c)(2) 

The United Scates Acto%Uey charges: 

F!!ST COURT 

l. Ac all times material hereto, CHEMICAL FORMULAIO!tS, 

IBC., a Georgia corporation, was a persoa engaged in manufac

curing chemicals, pesticides and ocher subscance9 ac racro, 

West Virginia, within the Southern District of West Virginia. 

2. Ac all times material hereto, ~CHAEI. M. WArrs 

was the produccioa manager or plane manager of the CHEMICAL 

FOllMDL\TOBS, :DC., facilicy at Nitro, West Virginia. 

3. At all times material hereto, National Pollutant 

Discharge Elimination System Permit Number WV0000108, issued 

~ril 29, 1976 co CHEKICA>. FORMULATORS, INC .• upoa the 

application of B.. Eugene Kincaid, was effective and binding 

co regulate cha discharge of pollutants frOlll the Nitro 

facility into the ltanawba River, a navigable water of :he 

U.1ited Scates. 

4. On or about the 17th day of March, 1977, at Nitro, 

West Virginia and in the Southern District of West Virginia, 

MICHAEL M. WATTS, uid CHEMICAL FOR."i!ILATORS, lNC , did will

fully, negligently and unlawfully discha:-gc a pollutan:. to 

wit phenol, in an amount greater than the amount authorized 

by National Pollutant Discharge Eliminati~n System Permit 

lumber ~<IV0000108, into cha Kanawha River, 1n violation of 

:.cle 33, United States Code, Section l.319(c) (l) 
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SECOND COt."NT 

l. The U~tad Scates Attorney hereby realleges each 

and every allegation contained in paragraphs one through 

three of che Fuse Count of chi.s Information. 

2. Oa. or about the 6th day of April, 1977, at tlitl:'o, 

West Virginia and in Che Southern District of West Virginia, 

MICHAEL H. qATl'S, and CHDilCAI. FOllMULA:rORS, INC., did will

fully, negligeacly and unlawfully discharge a pollucanc, co 

vie phenol, iD m amo'U'llt greater than che amcnmc auc.horl.z;ed 

by Hacianal Pollucanc Discharge Eliminacion Syscem PeJ:mit 

Humber WV0000108, inco c.he !Canawha River; in violation of 

Ticle 33, t1nited Staces Code, Section 13l9(c)(l). 

nmm comrr 

l. The United Scates Attorney hereby realleges each 

and every allegation concain11d in paragraphs one through. 

three of the Fir1c Co'U'llt of chis InfoJ:m&tion. 

2. On or abouc cha 7th day of April, 1977, at Nicro, 

West Virginia and in the Southern District of Wast Virginia, 

MICHAEL M. WAn'S. and CHEMICAL FORMULATORS. nic .• did will

fully, negligently and imlavfully discharge a ;iollucanc, co 

vie phenol, iD ID mount greater than che amounc authorized 

by National Pollucanc Discharge Eliminacion Syscem Permit 

Number WV0000108, inco che Kanawha River, in violation of 

Title 33, United Scates Code, Section l319(c)(l). 

FOUR.TH comrr 

l. The United States Actorney hereby realleges each 

and every allagacion contained in paragraphs one through 

cbree of cbe First Count of this Information. 

2. On or about che lOch day of June, 1977, ac tUtro, 

Wesc Virginia and in cha Southern Distl:'ict of Wesc Virginia, 

MICHAEL M. WATTS, and CHEMICAL FORMULATORS, INC., did will

fully, negligently and unlawfully discharge a pollutant, to 

2 
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~t phenol, in an amount g-reacer than the amount aucnor:..:ed 

by national Pollutant Discharge Elimination System Percic 

Number WVOOOOLOS, inco the ltanawha River; in violation of 

Title 33, United Stacas Coda, Section 13l9(c)(l). 

FIF't'H COUNT 

1. The United Scates Attorney hereby -realleges each 

and every allegation cont&i.11.ed in paragraphs one through 

ch%ae of cha First Count of tl:U.1 Info1:111acion. 

2. OD or about cha 13th day of June, 1977, at Nitro, 

Vase Virgin.ia and in cha Southam District of Vest Virginia, . 
MICHAEL K. 9il'TS. and CHEMICAL P'ORMIJLATORS. me. . did will

fully, naglisently and 1Dllavfully d.£.scharge a pollutant, co 

vie phenol, in an amount greater Cb.an cha amount authorized 

by NatiOtlal Pollutant Discharge Elimination System Permit 

Number WVOOOOl08, into cha ~ha River; in violation of 

Title 33, IJaitad States Coda, Section 1319(c)(l). 

SIXTH Cot.'NT 

1. The United States Attorney hereby reallagas each 

and every allegation concained in paragraphs one through 

ch%aa ~f the First Count of this Informacion. 

•• On or about th• 16th day of June, 1977, at NiCTo, 

Wast Virg!.nia and in che Southern District of West Vi~ginia, 

MICHAEL H. WATTS, anci CHEMICAL FORMIJLATORS, INC., did will

fully, 11.agligently and unlawfully discharge a pollutant, to 

wit phenol, in an amount greater than tb.a amount autb.ori:ed 

by National Pollutant Discharge Elimination System Permit 

Number WVOOOOlOS, ii.co the ltanawha River; in violation of 

Title 33, IJaiced Scates Code, Secciou l3l9(c)(l). 

SEVENTH COUNT 

l. The United States Attorney hereby realleges each 

and every allegation contained in paragraphs one through 

three of the First Count of this Information 

3 
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2. On or about cha 17th day of JUie, 1977, ac Ni:ro, 

Weac Virginia and in che Southern Disc:ict of West Virginia, 

MICHAEL M. WArrS, and CHEMIC'!. FQllM'" ''°"RS, INC., did will

fully, negligently and unlawfully discharge a pollutant, to 

wit phenol, 1D m amount greater than the illllO".Jiit authorized 

by National Pollutant Discharge !liminatiou System Permit 

Number 'llV0000108, into the Kanawha River, in violation of 

Titla 33, Unic,ed Scates Code, Section l3l9 (c) (l). 

!IGHTR COUNT 

l. the United States Attorney hereby reelleges eacll 

md every allegation coutained in paragraphs one through 

three of ch-First Colmc of chi .. Informaciou. 

2. On or abouc the 18th day of November, 1977, at 

Nitro, Vest Virginia and 111 che Southern District of Wast 

Virginia, HICHAEI. M. WArrS, and CHEMICAL FORMULATORS, INC., 

did willfully, negligently and unlawfully discharge a pol

lutant, to wit phenol, in an amounc greater than cha amount 

authod.zed by ttacional Pollutant Dischazgo Elimination 

Exhibit 9-2 

System Pemic Humber 'llV0000108, into the Kanawha River, in 

violatiou of Title 33, 'll'nited Scates Code, Section l3l9(c)(l). 

NINTH COUNT 

l. The United States Attorney hereby realleges each 

Cld every allegation contained in paragraphs one through 

three of the First Count of this In£ormacion. 

2. On or about the 19th day of November, 1977, ac 

Nitro, West Virginia and 1D the Southern District of West 

Virginia, MICL\EL M. WATTS, and CHEMICAL FORMUUTORS, INC., 

did willfully, negligently and unlawfully discharge a pol

lutant, to wit phenol, in an 11110unt greater than the amount 

authorized by tlational Pollutant Discharge Elilll1nac1on 

System Permit Number WVOOOOlOB, into the Kanawha River, in 

violation of Title 33, United Scates Code, Section lJl9(c)(l). 

4 
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m1TB COUNT 

l. The United Scates Attorney hereby realleges each 

and every allegation contained 1n paragraplls one through 

three of the First Count of this Inf oTID&tion. 

Exhibit 9-2 

2. On or about che 1st day of April, 1977, at Niero, 

West Virginia and 1D the Southern Diserict of Wesc Virginia, 

MIQIAEL M. WAnS • and CHEMICAL FOaMULATORS . INC. • did knov-

1Dgly make a false scacemenc and representacion 1D a doc:umenc 

filed vich the United Staces Environmental Proceccion Agency 

under Ticle 33, United Scates Coda, Section 1251, ~ .!!!l.· : 

in viol&tion of Title 33, United States Code, Section l3l9(c)(2). 

1. Th• Ul11ted States Accorney hereby realleges each 

mid every allegacion contained in paragraphs one through 

thrae of the First Count of this Infomacion. 

2. On or about the 2nd day of July, 1977, ac 8itro, 

Vest V~ginia and in che Southern Disc:ricc of West Virginia, 

MICHAEL M. WAITS, and CHEMICAL FOR.'iUUTORS , INC. , did know

ingly make a false scacmnent csd representation in a documenc 

filed vich the United Scates Envircmmencal Proceccioa Agency 

under Title 33, United Scates Code, Seccion 1251, ~ !!S.·: 

in viol&tion of Title 33, United States Code, Section 1319(c)(2). 

'rWtLFTH COUNT 

1. The United States Attorney hereby realleges each 

csd every allegation contained in paragraphs one through 

three of the Firsc Count of this Information. 

2. On or about cha 11th day of October, 1977, at 

Nic:ro, West Virginia and in the Souc:hern District of tlest 

Virginia, MICRAEL K. WATTS, and ~CAL FORMULATORS, I:lC., 

did knowingly make a false statement: and representac:ion in a 

document filed with the United States Environmental Protection 

Agency under Title 33, United States Code, Section 1251, !.! 

s 
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!!1·; in violac~on of Ticle 33, United States Code, Seccion 

lJl!1 Cc) CZ) . 

!OBERT B. ICING 
United Staces Atcorney 

By: 
MA1t'l SfANLEY tf iNStRC 
Assiscanc Uniced Scaces Atcorney 

6 
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Sample Criminal Information 

1.i1UTED STii.TE:S :>IS!!UCT COU?.T FOR T?.E 
SOUT'd!P.N DIS!AICT Or w"!ST VI?.Cl!:I;. 

CWUZSTON 

lrul~ STATES OF AM!lUCA 

v. o.IMIN.AL llO. 

Exhibit 9-3 

JJ c.s.e. .J.9(c)(1). 
33 U.S.C. I l2ll. fo:: 

C:-1."NNINC?.A.~ ?lw"'Ii:lU'IUSES , INC. , 
a Yest Vi::g~ia co:po::ation, a:id 
I. V. ct."'NNINGHAM, Jll. 

th• Onited Se&tes ~to:ney charges: 

FUST COUNT 

CC''lmts l-6; 
33 0.S.C. f 13l~(c)(2), 
fo:: Coun:s 7-8. 

l. At all times mate::ial he::eto, defendant ctn."NDIGBAK 

Di"TDl.!'RISES, INC. , a Yest Vi=ginia corporation, was a penon 

c:.gaged 1n the buainesa of developing and .ope=•t'ing a :obile 

ho:ie pa:k, tha; 11, Fairlavn Mobile !ocie ?a::k, '111.;l:U.:1 the 

Sou~L-n District of Yest Vi::gi:Ua, and in ;he busi:leu of 

acquirin& a:id d!1po1ing o! fly ash, that is, =•:Use or ~as;e 

cau:i&l de::i,ved f:om fuel bi:--ned in boile::s of 0 Uuion Ca:bide 

Co:po::aticm, vi.thin the Southern Dlscrict of ~est Vi::ginia. 

2. Ac all ciclas c:a:e::ial ~e::a;o, de!e:icant I. v. 

C"u~\NINC!iAM, JR., was ;i::esident and cont-rolling scock~older of 

de!ancWit CUNNINGHA."f !NT!~'iUSES, INC. 

3. At all times ~;erial ha::11co, CUNN!NC-.c.>.M !~R?llS!S, 

INC. ; and I. V. ctJNNINCRA.~, Ja .. , the de.fe:id.a~u:s , ~ed &:iel 

o;ie::acad a =al.n fly ash sectli.~g pond and an eoe::gency fly 

ash sec:ling ;iond, bo:h po:cs located adjace~: :o Fa1-rlavri 

!'iQ~!le Se1:1e Pa:k. 

Disc!-.a::ge tli::!inat:!on Syste:i (!iere:.:iaf;e:: "N?~!S") ?e=i: . 
Nu:iber w-V 0002381 iss~•d !ec~~•:-Y 26, 1975, ;o Ci;.-:.:..,ghi:JI 

Realty Compuiy trazufe::nd to de!endant. CL'mnmi:..A.~ C:?-.TI?.?R!S!S, 
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rcllu:a:ic' f:01:1 oucfall 001, which was locateo ac the =ai:I fly 

ash po=.d, inco Fi:r:m.ey C:eek. 

5. Ac all :i:les :ia:e:ial he:eco, Finney C:eek and Ducch 

1!ollov ven navigable vace:s as defined in Ti:le .33, Un!:a.d 

Scaces Code, Section 1362(7). 

6, 
0

0n or about H&y 21, 1976, ac o: n••= D\;:iba=. KL~avha 

Councy, West V1r&11:11a, and vithi.1:1 the Southe:n Dis::icc of Wut 

Virginia, I. V. CONNINGHA.~. JR., cha defendanc, did vilfully 

Exhibit 9-3 

• l:ld negligaicly discharge and cause co be discharged a pollucanc, 

co vie, S9V&ge, from a poinc source into F!.Dnoy Creek, vichout 

havizl1 obc&iDed an NPDU peftlic aucho-rizing said dilch&rge of 

sevage: 1D violacion of Ticle 33, Uni.tad Scacou Code, Sections 

l3ll and l319(c)(l). 

SECOND CotlNT 

1. Th• Uniced Scaces Accorney hereby :ealleges each 

and eve~ allegation contai:ied in paragraphs one th:'ough 

five of che P'int Couac of chis Intor=acion. 

2. OD en about March 29 •. 1977, a: o:- nee Dunbar. 

lt&:lavb& Col.:Dcy, 'JHC Vir1i:1ia, and vi:hin the Southe:n 

Dist~Ct of ilcst VugizU.a, CONNINCRAH EN'!Zal'~SES, INC •• Ch• 

de!muiant, did vtl!ully and nagligaitly discharge and cause 

co be discharged a pollucanc, co \tic, sewage, f:o:n a pcin: 

sou:-ce i.Dto !i:r:m.ey C:eek, Vl.chou.c hav-4..ng obtai:led an t-.'"PD!S 

penU.t auchori.%1.Dg said c!ischcge of savage; in v'iolac:i..ou of 

T!de 33, 'Cniud Sca:es "Code, Seccions 1311 md l3l9(c).(l). 

!HIRD COUNT 

l. The lhliced Scaces Attorney hereby realleges eac:h and 

eve:y allegation contained in pa:agraphs one th:ough five o! 

t~e F1:sc eounc of this In!on:iation. 

2. On or about June 28, 1977, at o~ near Dunbar, 

K£na~~a County, ~est Virgi~ia,. and within th• Sou:h•:u 

Di9trict of w•at Virginia, Cl.."NNlNG"dAH !l;r".:.lU'iUS!S, INC., the 

ce!endant, did ~i~!ully and negligen~ly discharge a.~d cause 
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to~· di•~harged pollutants, that is, industrial waste, i~:o 

~~:ch Rollow, f:O!ll a ~oint •o~:ce ot~er :ha:l the sou:ce 

a~:~crized by ~"Pots P1::?:1it Nucbe: 'UV 0002381, and wi:hout 

havl..ng obtained an NPD!:S pe:mit for said discha:ge of induttr'ial 

~a1:1; in violation of Title 33, L':Uted Sca:es Code, Sec:~o:s 

1311 -=t
0

13l9(c)(l). 

1'0'11ltIB CctJNT 

l. Tb• United Scac11 Actoniey hereby :1all1ges each and 

every allegation contained in para~aphs oae th:ough five of 

cha Fir1t Count of chi1 Information. 

2. On or about November 16, 1977, at or near Dunba:, 

X&cavha Co\mcy, "1Ht Virginia,. md vi.chin the Southern 

C.l.s:rict of VHt0 Virginia, CONNlNGBAM EN!ZlU'USES, INC., the. 

defimdmt, did '11.ltully and nesli11mtly clischa:ge md cause 

to be diac:h&rged. pollutants, that is, 1.ndutaial was ca, into 

Outch Hollow, f:om a point sou:ca ocher chm che sou:-ce 

authorized by NPOES P1r.:iit Numbe: 'UV 0002381, arid t:i:houc 

, 

hav'..ng obtained an. NPO~S pen:iic f~: said disch&:ge of i.ndutc:ial 

waste; i:l violation of Title 33, United States Codi, Sections 

1311.and l3l9Cc)(l). 

F!rn! CctJNT 

l.· Tbe United States A:coniey be:eby :ealleges 1ach and 

every all1gacion co~:ai.neo 1n p&:'agraphs one chrougb five of 

che First Count of this lnfor:nacion. 

2. On or about April 13, 1978, ac or near Dunba:, 

K.ana~ha County, Ves( Virginia, and 'Ill.thin the Southern 

Oiacricc of Vest Virgl..,ia, CIJNN!NGHAM !NT!lU'RISES, INC., che 

d1fendant, did Vil.fully and negligtncly discharge a.,d cause 

cob~ discharged pollutants, chat is, indus::ial waste. into 

~:ch Hollow, f:om a poi~: sou:ce ocbe: .than the 1o~:ce 

au:ho'ri%ed by ll?OES Per.iaic N=Der W 0002381, a:id Wl.tho\;t 

having' obtained a.~ N?DES pe::it for sa~d d!scha:gs of !:cust:!al 

~asc1; in violatiau of Title 33, United States Code, Sections 

13ll ~:\cl 131' (1.Hl1 

Exhibit 9-3 
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SIXTH cotmT 

l .. The United States Atte:-:iey bd:"e~y :"eallege! eaeb and 

ave:-y allegation co:it&i:led i:: pa:ag:aphs o~e throush !iva o! 

tbe Fi:-n: Count of this In!cn-...ai;i=. 

2. O:i or about Hay 28, 1S79, at o: nea: !>\::!bar, Ka.~&\o"~a 

Cou:i:y., U'ut Vi;ginia, anc 'l.°itbin the Sou:ne~ Dist:"ic:: o! 

\Jut Virginia, CUNNINCP.>.!'! EN!'!~llS!S, INC., :be de!endant, 

c!id vil~lly and negligently discharge and cause co be 

discharged a pollutant, to vie, savage, from a point source 

into :'imiey Creek, •'"ichout having obtained an ?:PI>:tS permit 

~ortzing said discharge of sewage; in violation of Tic le 

3.3, United States Code, Sections 1311 imd l319(c)(l). 

~'TB COUNT 

l. ?he United Seate! Attorney heraby·realleges each and 

eve;y allegation ccmcaiDed in paragraphs cme through five cf 

th• 7irsc Count of c~s ~or.iiacion. 

2. On or about April 6, 197"8. &c or uec Dunlla:, Kca"Wha 

Couni:y, We1c Virginia, and vithi::l cha South•~ Discric:t of 

West Virginia, CUNNINC?J..."i Z?r:t:iU'lUSES, INC., cha defendan:, 

did lmovi:igly :ult• cd cause to bo ciade a false 1uceme:it and 

representation in· a document, chat is, a letter dated Ap:il 6, 

1978, whic:h le:ca: was wrii;:en in =••ponse co a request fo: 

in!o::=acicm aade by the l"::~:eo S:ncas Enviro:u:ien:al Proteetio:i 

Agency pl:'suant co Title 33, United Scates Code, Section 1318, 

k:10\T!.~g suc:b document co c:onta1n a false state:nent u-d 

re~resencation regarding discharge of sa"Wage frat ,~c1le home 

1.!%11ts of che Fai:la'l.'"11 Mob1le Home Park as foll~s 

"ln regard co quucicm number (l), I am ad .. 'iud 
as of 1973 all of cha mobile homes in the Yairla"'-n 
Mob1le Home ?a=k we=e disposi~g of the seYage :h=ou5h 
con?lection co cne Du:lbar Sanicary Soard seYer syst~. 
exc:epcing 23 mobile hCJC!a 1.1%1its whic:.: Yere c:on.~eccad 
:o septic tank syste:is. 

2. The disposal sys:em sec !o:t~ i~ ;arag=aph Cl) 
Ya1 used until Occ~ba:, 1S7S, ac which cioe all un1:s 
~•re then connected co the Yest Dunbar ?ublic Service 
Dist:ict. 
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.3. (a) Cicy of Dunbar Sanicary !oa=d system; 

(b) 

(c) 

(d) 

Occu..-=ed p=ior to the co~c=a:a cha=te= 
cf Cun:il.Dgnam tn:e:-prises, Inc.; 

May, 1977, for all but 23 oobile heme 
uni:s and ch• rema.inde= in J~ly, 1977, 

27c~ Screec lif: stacicn. 

You
0

1hculd be advised thac as noted above, :he e:ici=e 
1anit&--y sewage 1y1te: for all of cbe mobile h~es 
comp=ising ch• 7airlawt1 Mobile HC!Cle Park were on July -· 
1977, co:uiec:ed co the West D-.:nbar Public Service 
t>iscricc, vhich is nee a 11NZ1icipal sewage ccllecciou 
creatmeiic system, and is a public se::vice disc=icc 
orgmU.zed under the lavs of che Seate of Wes: Vi:-ginia." 

when, in truth and in face, as defendant CUNNINCRAM 5'.NTt:!PllIStS, 

INC., cheii and :here well lciev, 1e11&ge from Fa.irlin.-n Mobile 

Boae Park vu being disc:h&rged into che main fly ash pond and 

t~~c• into FiJ:m"ey Creek; in violation of 'title 33, United . 

Scates Cede, Section l319(c)(2). 

EIGHTH coum 
l. The thiiced Sca:es Attorney hereby 'realleges each and 

every allagacicu cou:ai:led in pa=agraphs one through five cf • 

ch• ruse (ounc of =~ii I:!or.D&ciou. 

2. On or about July 7, 1978, ac or near D1:;1bar, K&::awaa 

Ccuney, ~ .. : Virginia, and within che Scu:D.a:n Dist=icc of 

'WHt Vi=g1Dia, CtlNNINGiiA..'i !?:~iU'RIS-"5, INC. , che c!efe:u!c:, 

dd lmovi:igly make and ca-:.:se to be made a false scate:ie:it a:id 

representation in a doc:u::iar.t, that is, a lecter daced July 7, 

1976, which leccer vas vr~:can in response to a requas: for 

i:ifor.:ia:ion made by the Uni:ed States !- ·t&o=nantal Protection 

Agency pursU&Dt to Titla J3, United States Code, Section 1318, 

lcn0WU1g such doc:umenc to contain a false scacGenc and 

ra?r•sentaticn ragard~g d!scharg~ of se~age into :he main 

fly ash pond o! ctmNINCiP..AH !N'I!R:iUStS, INC. , as follows· 

"Sanitary wa1cas were dapositad il!I ::Se ma:.:: fly 
ash settling pend coming.from adjacen: dvelli.ng 
h~usea no~ ovned or ccnt:olled by :he ?e~::ea 
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"Noc sure. !videnca was noted of the same by 
the Yost Vi:gi."'li& i)eparcant of ::atu=al !tesou=cu =\!: 
not s~re &I co vhecher or not such aa:ii:a:v ~•see 
C&:le frOtD cha iapti~ sy•~em w~ :rum che adjacent 
dwelling houses !.::aSt:"~ch as they had no se~c!c sys~ei:s 
or H\lage dis11osal syscem.s." 

,.'hen, i:i t:-.::h md i:1 fact , as CUNNINCi:!A.'i C:'T!.~R!S!S , INC. , 

:he de:endant, then and t~ere vell lcnev, s~age fro:J Fairlaw:i 

Mobile Bo:ie ?a:k vas being ciiscbarged into the :ain fly ash 

pond and thence into Finney Creek; in violation of Title 33, 

United State• Code, Section l319{c)(2). 

ROBERl' B. KING 

By: -;;::i:.lt.~d 
MICHA.."'1. !. vtr.CK 
Assistant United Sta~e• Ac:o:-n.ey 

DA...""'ED: Feb~ry 20, 1981. 
,, 
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Functions and General Operating Procedures 
for the Criminal Enforcement Program 

V~ITED ST A TES ENVIRONME~T AL PROTECTION AGE~CY 
WASHINGTON, D.C. 2IM60 

Of-FU.t OF o.:,F1llU ~"!' 

''DC.01\t'E 1''« f' 

"'''IT••Ml'l• 

MEMORANDUM 

SUBJECT: 

F1t.OH: 

To: 

Functions and General Operating Procedures for 
the Criminal Enforcement Program 

Courtney H. Price c..~ l.l.J_ n ~ 
Assistant Administrator "\i I") . 

Assistant Administrators 
General Counsel 
Inspector General 
Regional Administrators 
Regional Counsels 

·~ 

I am pleased to transmit the final operating procedures 
for the criminal enforcement program. These procedures were 
developed after extensive coodination with and comments from 
the Regional offices and program staffs. Your assistance has 
been valuable in developing procedures that will accomodate 
the interests and needs of the various offices of the Agency 
and enhance our ability to conduct a rigorous and effective 
criminal enforcement effort. These procedures replace the 
interim operating procedures which were issued in January, 
1984. 

We have attempted in this guidance to recognize the 
significant role that the Regional Counsels, Regional Program 
Offices and the National Program Managers play in the criminal 
enforcement program. Active participation by all of us is 
essential to its success. I look forward to working closely 
with you. 

Specific questions concerning this guidance may be 
directed to Randall M. Lutz, Assistant Enforcement Counsel 
for Criminal Enforcement (FTS 382-4543; E-Mail Box EPA2201). 

Attachment 
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FUNCTIONS 

and 

GENERAL OPERATING PROCEDURES 

for the 

CRIMINAL ENFORCEMENT PROGRAM 
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I. PURPOSE AND PHILOSOPHY 

These General Operating Procedures ~stablish the process by 
which suspected criminal activity is investigated and prosecuted 
by the various agencies and officials involved. In addition, 
the functions, roles and relationships of these entities are 
set forth under a variety of circumstances. Because of the 
need in each case to involve many geographically dispersed 
professionals of various disciplines, this guidance emphasizes 
a "team" approach to the investigation and prosecution of 
criminal cases. The procedures set forth below are not to be 
rigidly interpreted. It is recognized that certain cases may 
require flexibility to proceed successfully. 

II. ROLES AND RELATIONSHIPS 

Most aspects of the Agency's enforcement program have 
been delegated in significant measure to the Regional Offices. 
The critical stage in development of the criminal enforcement 
program, the need for specialized expertise and consistency, 
however, dictate a centralized management approach for the 
program. Management of criminal legal and policy functions will 
be focused at Headquarters, and the management of criminal 
investigative functions will be focr.used at the National Enforce
ment Investigations Center (NEIC).Lit is understood that the 
actual enforcement efforts in each case will require a team 
effort which relies upon the contribution of Headquarters 
and regional legal and technical staff and the Department of 
Justice (DOJ}. 

The Office of Enforcement and Com liance Monitorin OECM 
e Ass scant A m n strator or n orcement an Comp iance 

Monitoring 

The Administrator has delegated the responsibility to 
develop and implement this program to the Assistant Administrator 
for Enforcement and Compliance Monitoring (the Assistant Admini
strator). The Assistant Administrator maintains policy and 
operational control for this program through the Associate 
Enforcement Counsel for Criminal Enforcement and Special 
Litigation (the Associate Enforcement Counsel} and the Director, 
NEIC. 

Criminal enforcement policies and priorities are established 
through the Assistant Administrator. The Assistant Administrator 
oversees the criminal investigating program, and reviews and 
approves criminal referrals to DOJ. The Assistant Administrator 
ensures consistent and complementary use of the civil and 
criminal enforcement authorities available to the Agency 
(including, where appropriate, parallel proceedings), develops 
and defends the budget, and allocates investigative resources 
for the program. 
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The Associate Enforcement Counsel for Criminal Enforcement and 
Special Litigation 

The Associate Enforcement Counsel, through the Assistant 
Enforcement Counsel for Criminal Enforcement (the Assistant 
Enforcement Counsel), is responsible for providing legal 
guidance to the Agency on all aspects of the criminal enforcement 
program, informing the Assistant Administrator of ongoing 
case activity and articulating investigation and litigation 
priorities by developing an enforcement strategy, together with 
the NEIC, for the program. To implement these responsibilities, 
the Associate Enforcement Counsel through the Assistant Enforcement 
Counsel, supervises the Criminal Enforcement Division (CED) 
which coordinates the team investigation and prosecution of 
criminal cases with DOJ's Land and Natural Resources Division 
and local federal and state agencies; provides legal advice and 
support to the NEIC's Office of Criminal Investigations (OCI) 
and to the Regional Counsels; reviews all criminal referrals 
to DOJ; participates in the prosecution of selected cases of 
national importance or that exceed the resources of local or 
regional offices; makes recommendations on the use of parallel 
proceedings; develops training programs for agency legal and 
regional program staff; issues legal updates of significant 
decisions by the United States Supreme Court and other courts; 
and reviews the legal soundness and consistency of guidances 
and procedures developed throughout the Agency. 

The National Enforcement Investigations Center (NEIC) 
I 

The Director, NEIC, through the Assistant Director for 
Criminal Investigations (the Assistant Director) , monitors 
and supervises all investigative activities arising under the 
criminal enforcement program through the Office of Criminal 
Investigations' Area Offices (and Resident Offices), the Washington 
Staff Office, and the NEIC Investigative Unit. The NEIC 
formulates procedural and technical guidance for the conduct 
of Agency investigations. 

The Director, NEIC, assumes overall responsibility for 
recruiting the Agency's investigative staff, informing the 
Assistant Administrator of investigative activity; and recom
mending how investigative resources should be allocated among 
the Regio~s consistent with national enforcement strategies. 
The NEIC develops and implements training programs on operational 
aspects of criminal case development for Agency personnel. It 
assumes responsibility for technical support in Agency criminal 
investigations that have inter-regional ramifications or 
that exceed the resources of the technical staffs of individual 
Area or Regional Offices. 

The NEIC oversees the criminal investigative activity in 
each of the Area Offices. Further, while day-to-day investigative 
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decisions are usually made in the Area Office under the super
vision of a Special-Agent-in-Charge (SAIC), in designated 

Exhibit 9-4 

cases of national significance or of particular sensitivity, 
the Assistant Director has the authority to direct the investi
gative activity of any Area Office. The Assistant Director 
also reviews and concurs in performance evaluations of the 
criminal investigators (Special Agents) and conducts the 
performance evaluations of the SAICs. Final approval of SAIC 

·performance evaluations is given by the Director, NEIC. 

Area Offices: A key component of the NEIC's centralized 
management approach to the criminal enforce~ent program has 
been the development of Area Offices. Special Agents constitute 
Headquarters rather than regional resources and are part of the 
staff of NEIC. They are housed in an Area Office and are supervised 
by a SAIC who reports to the Assistant Director. The management 
of any given investigation is the primary responsibility of 
the Special Agent, acting under the immediate supervision of 
the SAIC. 

The SAIC in each Area Office ensures that events (witness 
interviews, investigative developments, opening and closing 
of investigations) in each of the cases and investigations are 
properly documented by the investigative staff utilizing standard 
agency forms. In certain Regions, the numbr of Special Agents 
assigned and the investigative caseload has not yet risen to 
a level justifying the presence of an Area Office. A Resident 
Office will be located in each such Region, directed by a 
Resident-Agent-in-Charge who reports in turn to the SAIC who 
is responsible for the Region in which the Area Resident Office 
is located. 

NEIC Investi~ative Unit: A Special NEIC Investigative 
Unit, also staffe by experienced Special Agents, ls located 
at the NEIC headquarters in Denver. Unlike Area Offices, 
this unit has national jurisdiction, focusing on cases that 
span the jurisdiction of two or more Area Offices, that set 
national precedent or where investigative demands are beyond 
the capacity of a particular Area Office. Investigators 
assigned to this unit also participate, where appropriate, in 
investigations in which the NEIC ls providing technical support. 
The NEIC Investigative Unit -- like the Area Offices is 
managed on a day-to-day basis by a SAIC, who reports in turn to 
the Assistant Director. 

Washin~ton Staff Office: The Washington Staff Offiae 
serves as t e Oct's focal point at EPA Headquarters and provides 
a liaison with all Headquarters program offices and with law 
enforcement agencies located in the Washington area. This 
office selectively participates in investigations of national 
importance. 
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The Office of Regional Counsel (ORC) 

Special Agents will coordinate closely with Regional Attoneys 
throughout the investigative process and will utilize the 
expertise of selected Regional Attorneys for advice on specific 
cases and EPA's statutes and regulations. To facilitate this 
consultation, each ORC will designate a Regional Attorney to 
serve as a contact with the criminal enforcement program. 
Furthermore, this Regional Attorney will be assigned to a case 
early in the case development process to assist as needed in 
the investigation, indictment, and prosecution. Both the 
Regional Attorney and the Special Agent coordinate and consult 
with the CED in resolving issues concerning the application 
of criminal law to the criminal enforcement of environmental 
statutes. 

The Regional Attorney may become a member of the prosecu
tion team, joining the prosecutor, the attorney from the CED, 
technical and program personnel and the Special Agent. The 
Regional Attorney may assist in evidence review or documenta
tion and statutory and regulatory interpretation and other 
functions as assigned by the Regional Counsel necessary for 
the successful prosecution of the case. The CED supports such 
activities by providing specialized expertise in the application 
of criminal lav to environmental enforcement. 

The Regional Administrator 

the Regional Administrator, or his designee, will be kept 
apprised of criminal enforcement matters occurring ln the 
Region. to coordinate criminal investigations with other 
Agency activities, notification to the Regional Administrator 
should occur, for example, when a decision is made to pursue 
parallel civil/criminal enforcement proceedings, or when inves
tigations involve companies or individuals who are also involved 
with the Agency on other, unrelated matters. It is the respon
sibility of the Regional Counsels (as advised by the Regional 
Attorney assigned to assist in a criminal investigation) to 
timely notify the Regional Administrators of appropriate cases 
and developments. the Director, NEIC, and appropriate Regional 
Program Division Directors will notify the Regional Administrators 
of appropriate investigative situations. Once apprised of a 
criminal enforcement activity, it ls the Regional Administra
tor's function to notify State regulatory agencies of important 
developments in criminal investigations as appropriate. 

The Program Assistant Administrators 

As the national program managers, the Program Assistant 
Administrators work with the CED in the establishment of 
Agency-wide and media-specific compliance and enforcement 
priorities. These priorities will provide a framework for 
decisions on the allocation of EPA's criminal investigative 
and technical resources. 
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As in other enforcement areas, Program Assistant Adminis
trators provide technical support and other resources to Head
quarters and to the regions to support criminal lnvestigations, 
case development and prosecution. NEIC and the CED will provide 
the Program Assistant Administrators with projections of 
anticipated resource needs to ensure adequate technical and 
legal support for such purposes. 

Each Program Assistant Administrator will appoint one 
individual to coordinate with the CED and the NEIC on criminal 
enforcement matters. Subject to the normal constraints on 
dissemination of information concerning criminal cases, 
consultation will occur during the referral review process 
to ensure that a specific case does not raise policy issues 
that should be brought to the attention of the Assistant 
Administrator prior to the referral decision. 

The Regional Program Division Directors 

The Regional Program Division Directors play an important 
role in the case development process by providing upon request 
technical support for an investigation through consultation or 
actual field work, as needed and as resources are available. 
The expertise of the technical staff in the various media ls 
an excellent resource for case development. Also, in those 
cases that are prosecuted and go to trial it will often be 
necessary for the regional technical staff to testify as deter
mined by the prosecutor. 

The Regional Program Division Directors will designate a 
contact staff member for support of criminal lnvestigations 
involving the functions of that division. 

The Office of General Counsel (OGC) 

In criminal enforcement matters, as in other areas of Agency 
activity, the General Counsel ls responsible for interpreting 
laws and regulations to ensure their consistent application. 
OGC attorneys also assist in resolving legal issues involving 
the interpretation of environmental statutes that arise 
during investigations, during the review of criminal referrals, 
or during the prosecution of criminal cases. OGC also partici
pates in the preparation of briefs and other court documents 
in criminal cases, and, in consultation with CED, makes 
determinations whether to appeal adverse court decisions. 

The Department of Justice (DOJ) 

IXJJ and local United States Attorneys provide legal advice 
upon request during field investigations and obtain criminal 
search warrants and other court processes in support of EPA 
criminal cases. They direct the conduct of grand jury investi
gations and proceedings, and all prosecutions and appeals of 

CWA Compliance/Enforcement 9-37 Guidance Manual 1985 



Chapter Nine 

-6-

federal criminal environmental cases. In consultation with 
EPA attorneys and investigators, DOJ prosecutors negotiate and 
accept plea agreements and make sentencing recommendations. 
In addition, DOJ monitors the exercise of law enforcement 
powers by EPA Special Agents. 

III. INITIATION AND CONDUCT OF AN INVESTIGATION 

Exhibit 9-4 

This Section describes the interaction of the participating 
offices in the initiation and pursuit of a routine investigation. 
The roles described herein are for guidance and can be changed 
to accommodate the special circumstances of the investigation 
and prosecution of a specific case. 

Initiation of an Investigation: Preliminary Inquiry 

An initial "lead" or allegation of potential criminal 
activity may come to the Agency from any of several sources, 
including State agencies, routine compliance inspections, 
citizens or disgruntled company employees, among others. 
Regardless of its source, the SAIC and/or the Resident-Agent-in 
Charge (RAIC) should be immediately notified. The SAIC or 
RAIC evaluates the lead and, if necessary, assigns a Special 
Agent for follow-up, assigns a case number and opens an investi
gative file. 

If the reliability of the lead is unclear, the Special 
Agent conducts a preliminary inquiry to determine the credibility 
of the allegation and makes an initial assessment of the need 
for a more thorough investigation. This initial inquiry is 
brief, and involves no extensive commitment of resources or 
time. The purpose is to reach an initial determination on the 
need for a complete investigation. The CED is consulted if 
this determination concerns legal issues of criminal liability. 

Conduct of an Investigation 

Because the complexity of many environmental criminal 
investigations requires the skills of various disciplines, a 
team approach to the prosecution is necessary. If, after the 
preliminary inquiry, the SAIC feels that the lead warrants 
thorough investigation, the Special Agent will immediately 
contact the appropriate Regional Counsel to determine whether 
any civil enforcement action is pending or contemplated against 
the investigative target. The Special Agent contacts the 
designated regional program contact person for assistance and 
transmittal of information when necessary. The Special Agent 
contacts the appropriate Regional Program Division Directors 
to determine whether any administrative enforcement action is 
pending or contemplated against the target. For any particular 
case where technical support during the investigation is needed, 
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the appropriate Regional Program Division Director will be 
asked to designate specific individuals tq work with the Special 
Agent during the investigation. These activities are carried 
out in consultation with the NEIC. 

Overall management of the investigation is the sole responsi
bility of the Special Agent, acting under the supervision of 
the RAIC or SAIC, The Special Agent is responsible for determining 
the basic investigative approach, and takes the lead in conducting 
interviews, assembling and reviewing records, planning and 
executinf surveillances, coordinating with the United States 
Attorney s offices and other federal, state and local law 
enforcement agencies, obtaining and executing search warrants, 
communicating with informants, contacting other witnesses and 
performing other investigative functions. 

In pursuing an investigation, the Special Agent is responsible 
for completing all required reports and coordination and 
notification requirements (interview summaries, reports of 
investigation, etc.). As a general practice, only one member 
of the investigative team will record or document any stage or 
development in the investigation. 

Issues and problems concerning the use of discovery devices, 
the confidentiality of business information, delegations of 
authority within the Agency, interpretation and application of 
State statutes and enforcement proceedings, internal EPA policy 
and guidance, the impact of decisions by the United States 
Supreme 9ourt and other courts, and elements of proof under 
EPA's environmental criminal provisions are legal issues that 
will have to be resolved by the CED, ORC and OGC contact. It is 
the responsibility of the Special Agent to consult with and 
seek the guidance of the legal contact of the ORC and the 
Assistant Enforcement Counsel on these and similar issues 
throughout the pre-referral investigative process. 

Parallel Investigations and Proceedings 1/ 

While simultaneous administrative/civil and criminal enforce
ment actions are legally permissible, they are resource-intensive 

1/ Agency guidelines on parallel proceedings were issued on 
January 23, 1984. (See memorandum "Policy and Procedures on 
Parallel Proceedings at the Environmental Protection Agency", 
Assistant Administrator, Office of Enforcement and Compliance 
Monitoring to Assistant Administrators, Regional Administrators, 
Regional Counsels, and Director, NEIC, January 23, 1984). 
Agency officials and staff should consult these guidelines 
prior to conducting parallel investigations or proceedings. 
Further guidance on specific issues concerning parallel 
proceedings is expected to be published. 
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and fraught with potential legal pitfalls. Parallel proceedings 
will nevertheless be pursued where the public interest requires 
a dual approach. e.g., where both injunctive relief or remedial 
action and criminal sanctions are warranted. Where injunctive 
relief is not needed, and where the conduct warrants criminal 
sanctions, an administrative or civil proceeding seeking punitive 
penalties would generally be held in abeyance by the Region 
pending the resolution of the criminal investigation. The 
criminal referral and the parallel administrative/civil action 
of the Regional Office will each be considered to be separate 
referrals for Regional management reporting purposes. Where 
parallel proceedings are justified, the criminal investigation 
will be pursued in accordance with Agency guidance on the 
conduct of a parallel proceeding. The Assistant Administrator 
will approve the conduct of parallel proceedings upon the 
advice of the Associate Enforcement Counsel and will notify 
the Regional Administrator of the approval. 

Coordination with State/Local Enforcement 

It is recognized that many investigations and cases can be 
prosecuted at either the federal or state/local level. It is 
the goal under this policy over time to refer more cases more 
frequently to the state/local level as the abilities and resources 
at those levels increase and the case load at the federal 
level becomes more difficult to manage. Although this concurrent 
jurisdiction raises some issues (e.g., how to avoid duplication 
of effort, how to obtain the best result, should separate 
cases ever be brought, etc.), they do not warrant the issuance 
of a formal general operating policy in this area. If the 
need becomes apparent, a policy will be drafted for review and 
co111111ent. 

Whatever determinations are made about the level at which 
environmental criminal cases should be prosecuted, it is 
vitally important that at the investigative level close 
coordination is maintained between and among federal and state/ 
local law enforcement and regulatory agencies. SAICs are 
responsible for ensuring regular communication, exchanges of 
information under appropriate assurances of security, and 
coordinated actions between OCI and such agencies in investigative 
activities generally and with respect to specific investigations. 

IV. REFERRAL PROCEDURES 

Routine ReferTals 

Criminal cases shall be developed as thoroughly as possible 
prior to referTal to DOJ. During this investigative and case 
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preparation process, informal coordination among the Special 
Agent, the CED, the Regional Attorney, DOJ aad local United 
States Attorneys is encouraged. 

Exhibit 9-4 

A referral reco1D111endation will be developed when the field 
investigation has been completed. At this point, the results 
of the investigation are assembled in a referral package by the 
Special Agent. The Special Agent assigned to the investi
gation ls responsible for coordinating the preparation of the 
overall referral package and consulting with other members of 
the investigative team. A separate legal analysis is drafted 
by the Regional Attorney. 

Once the referral package is prepared, it is reviewed by 
the SAIC and the Regional Counsel, who act as joint signatories. 
Technical portions of the package are also reviewed by the 
Region or Headquarters program office or the NEIC, depending 
upon the source of technical support. During this technical 
review, the technical resources to support the ensuing 
prosecution should also be identified and their availability 
specifically confirmed by the appropriate technical office. 

Following completion of the referral package and concur· 
rence in the referral reco1D111endation by the SAIC and the 
Regional Counsel, five copies of the referral package (with 
all exhibits) should be directed to the Associate Enforcement 
Counsel, and one copy to the Director, NEIC. No copies of 
this referral package will be sent to the local United States 
Attorney or D0J until Keadquarters has reviewed the referral 
package and the Assistant Administrator has approved the 
referral. Kovever, the Special Agent is encouraged to consult 
and review documents with the local AUSA or OOJ prosecutor who 
will be handling the case at the earliest possible time, as 
needed for legal advice and for case development strategy at 
any point in the invesigative process, even if the formal 
referral has not yet been made. 

The Headquarters review will focus on the adequacy of case 
development, adherence to the criminal enforcement priorities 
of the Agency, legal issues of first impression, consistency 
with related program office policy, and overall prosecutorial 
merit. In cases involving particularly complex issues of law, 
the CED will also consult with OGC and DOJ attorneys. If, 
following this review process, the referral recommendation is 
accepted by the Assisistant Administrator, copies of the referral 
package will be directed simultaneously to the local United 
States Attorney and to DOJ. Appropriate cover letters will be 
drafted by the CED for the signature of the Assistant Administrator. 
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Emergency Assistance from United States Attorneys 

In unusual circumstances, it may be necessary to secure 
the immediate assistance of the local United States Attorney 
for legal process. For example, immediate resort to the grand 
jury's compulsory process may be required in investigations of 
ongoing illegal activity, or when there are grounds to anticipate 
the flight of a witness or defendant. Such situations will 
arise infrequently. When they arise, the SAIC, with the 
knowledge of the Regional Counsel, will contact the NEIC, 
which will in turn consult with the CED. Following approval 
by the Assistant Administrator, telephonic authorization to 
contact the AUSA for appropriate assistance will be granted in 
appropriate cases. Copies of all materials normally included 
in a referral package (which have been transmitted to the 
local AUSA in connection with the emergency situation) will 
then be directed immediately and simultaneously to NEIC, to 
the CED and to the Environmental Crimes Unit (ECU) of DOJ's 
Land and Natural Resources Division. These copies will be 
sent within 48 hours. Appropriate follow-up letters to the 
AUSA and DOJ will be drafted by the CED confirming the emergency 
situation. 

V. POST-REFERRAL PROCEDURES 

Following referral to DOJ, responsibility for managing 
the prosecution rests with the prosecutor assigned to the 
case. Usually, the prosecutor is a member of the local United 
States Attorney's office. In caaes of national significance 
or beyond the resources of the local United States Attorney, 
the case may be managed by the ECU. The ECU monitors the 
progress of federal environmental criminal referrals throughout 
the country. Within EPA, oversight of the criminal prosecution 
docket is the responsibility of the CED. 

The Special Agent responsible for the investigation, working 
in close cooperation with the Regional Attorney assigned to the 
case, acts as primary liaison with OOJ or the local AUSA. 
This Special Agent performs and coordinates additional investi
gation as required and usually will be designated a special 
agent of the grand jury if a grand jury presentation or investi
gation ls initiated. 

Many of EPA's criminal cases are developed further 
through the grand jury. Stringent, closely-monitored rules 
govern the conduct of grand jury investigations. To ensure 
the s~crecy of the grand jury process, no one may have access 
to information received by the grand jury without court per-
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mission or rule authorization unless otherwise permitted by law. 
Agency officials are responsible for familiarizing themselves 
completely with these rules prior to participating in a 
grand jury investigation. ii 

The CED and ORC attorneys are responsible for fulfilling 
requests for legal assistance during the litigation of the 
case. CED attorneys will coordinate with Regional Attorneys 
and OGC in responding to these requests. Regional program. 
offices and NEIC technical staff will be available to provide 
technical support as needed. 

VI. PLEA BARGAINING 

Negotiation of settlements in criminal cases (i.e., plea 
bargaining) is the sole responsibility of DOJ and the local 
AUSA although consultation with the investigative team and 
the Regional Administrator ls strongly encouraged. Following 
referral of a criminal case, Agency officials should never 
enter into independent negotiations or discussions with 
the subject(s) of that referral without prior coordination 
with and approval from the DOJ attorney or the AUSA overseeing 
the case. It is, of course, entirely appropriate for Agency 
officials working on the criminal prosecution -- including 
investigators, attorneys and technical personnel -- to provide 
input, suggestions and advice during the negotiation process. 
DOJ or the AUSA conducting settlement negotiations should 
consult the CED before entering into any final settlement. 

VII. CLOSING INVESTIGATIONS 

A case may be closed prior to or after referral to DOJ for 
one or more of the following reasons: initial allegation unfounded, 
referral for administrative/civil enforcement action, referral 
to another agency or law enforcement office, lack of prosecutorial 

2/ Agency guidelines on grand jury investigations were cir
culated on April 30, 1982. (See memorandum "Aftency Guide lines 
for Participation in Grand Jury Investigations , Associate 
Administrator for Legal and Enforcement Counsel and General 
Counsel to Assistant Administrators, Regional Administrators, 
Regional Counsels and Director, NEIC, April 30, 1982.) Agency 
officials should consult these guidelines prior to participa
tion with DOJ in a grand jury investigation. 
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merit, declination by DOJ or resolution of the case after the 
filing of charges. The decision to close an investigation 
{unless it occurs because of court action or a jury decision) 
is one which usually is made after consultation among EPA 
attorneys, the SAIC and the prosecutors (lf it occurs after 
referral to DOJ). 

VIII. DEBARMENT AND SUSPENSION 

Exhibit 9-4 

As stated at 40 C.F.R.. § 32.100, "it is EPA's policy to do 
business only with participants which properly use federal 
assistance." To protect the interests of the Government, EPA 
has the authority to deny participation in its programs to 
those who are either debarred or suspended (listed) for their 
illegal or improper activities. This guidance sets forth when 
and how a referral for debarment is to be made. 

Upon Conviction 

Under the regulations, only convictions mandate listing. 
Immediately upon obtaining a conviction for the violation 
of either the Clean Air Act or the Federal Water Pollution 
Control Act concerning a "facility", as defined in 40 C. F .R. 
§ 15.3(1), the SAIC in the region where the conviction was 
obtained will telephonically notify the CED for purposes of 
further referring the matter for "listing" the violating facility. 
The CED will verify the conviction by obtaining a copy of the 
court's judgment of conviction and referring the matter with 
the relevant information and documents to the listing official 
in OECM. 

At Other Times 

At any time during the investigation or prosecution of a 
case, but before the case is closed, the SAIC may review the 
facts of the case to recommend to the Assistant Director whether 
a referral should be made to the Director, Grants Administration 
Division, for debarment and/or suspension of the person or 
company from the opportunity to participate in EPA assistance 
or subagreements pursuant to 40 C.F.R. Part 32. If the decision 
by the Assistant Director, after reveiw by the Director, NEIC, 
to refer the matter for debarment ls made at the time the case 
is to be closed, the Assistant Director will send the relevant 
documents along with a report (stating the reasons for the 
referral) to the CED, which will review those materials and, 
if meritorious, make a recommendation for referral through 
the Associate Enforcement Counsel to the Assistant Administrator. 
If approved by the Assistant Administrator, the matter will 
then be referred to the Director, Grants Administration Division. 
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Any decision by the Assistant Director to refer the matter 
for debarment while the investigation is ongoing or while che 
prosecution is pending will be done in accordance with the 
procedures for parallel investigations set forth in Section II 
of these General Operating Procedures. 

IX. REQUESTS FOR ASSISTANCE IN CRIMINAL INVESTIGATIONS 
CONDUCTED BY THE JUSTICE DEPARTMENT AND THE FBI 

EPA may receive requests for technical, legal or investiga
tive assistance in environmental criminal cases that are initi
ated independently by DOJ or the Federal Bureau of Investigation 
(FBI). 

It is the policy of EPA to provide support for these requests 
to the extent resources permit. Requests for legal assistance in 
criminal investigations from DOJ or Che FBI are reviewed by che 
CED and the Assistant Administrator. Requests for investigative 
assistance involving substantial investigative and technical 
resources are reviewed and determined by the Director of NEIC 
and the Assistant Administrator. Accordingly, Regional Offices 
that receive any such requests should forward che request to 
the appropriate Area Office SAIC. 

X. SECURITY OF CRIMINAL INVESTIGATIONS 

Information on criminal investigations must be provided with 
restraint, and only to persons who "need to know" the information. 
Additionally, special attention must be given to the care and 
custody of written materials pertaining to an investigation. 

Active criminal investigations shall never be discussed with 
per~onnel outside of the Agency except as is necessary to pursue 
the investigation and to prosecute the case. Agency policy is 
neither to confirm nor deny Che existence of a criminal investi
gation. Requests for information on active investigations from 
the news media must be handled by the appropriate SAIC, the Office 
of Public Affairs or the CED consistent with the official 
guidance.l_/ 

31 Agency guidelines on press relations concerning invescigac1ons 
Fias been circulated in draft. (See memorandum "Press Relations 
on Matters Pertaining to EPA's Criminal Enforcement Program", 
Assistant Administrator, Office of Enforcement and Compliance 
Monitoring and Assistant AdministfatQr for External Affair~ co 
Assistant Administrators, Regiona Admin1scracors, Regional 
Counsels. Director of NEIC and all SAICs). 
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Finally, in the event of inquiries from Congress, the staff 
of the Assistant Administrator will work closely with the 
Congressional Liaison Office prior to releasing any information 
or making any public statments. 

The NEIC criminal investigative offices and CED offices are 
equipped with secure office space, filing cabinets, and evidence 
vaults. Similar security measures must be utilized by Regional 
staff assigned to an investigation. 

XI. RESERVATIONS 

The policy and procedures set forth herein, and internal 
office procedures adopted pursuant hereto, are not intended 
to, do not, and may not be relied upon to, create a right or 
benefit, substantive or procedural, enforceable at law by a 
party to litigation with the United States. The Agency 
reserves the right to take any action alleged to be at v~riance 
with these policies and procedures or not in compliance with 
internal office procedures that may be adopted pursuant to 
these materials. 
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Office of Criminal Investigations: Management and Field Offices 

Environmental Protection Agency 
National Enforcement Investigations Center 

Criminal Investigations 
(Management and Field Offices) 

ASSISTANT DIRECTOR: James L. Prange 

EPA - NEIC 
Off ice of Criminal Investigations 
P.O. Box 25227, Bldg. 53 
Denver Federal Center 
Denver, CO 80225 

WASHINGTON STAFF OFFICE: 

NEIC Office of Criminal Investigations (LE-134C) 
Washington Staff Off ice 
401 M Street, s.w. 
Washington, D.C. 20460 

Special Agent-in-Charge: Gary Steakley 

NEIC INVESTIGATIVE UNIT - DENVER: 

NEIC Office of Criminal Investigations 
EPA - NEIC Investigative Unit 
P.O. Box 25227, Bldg. 53 
Denver Federal Center 
Denver, CO 80225 

Special Agent-in-Charge: 

Special Agents: 

Daryl c. McClary 

Kirby O'Neal 
Ken Wahl 
Bill Smith 

PHILADELPHIA AREA OFFICE (Regions I, II, and III): 

NEIC Off ice of Criminal Investigations 
Philadelphia Area Office 
EPA - Region III 
841 Chestnut Building 
Philadelphia, PA 19107 
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303/236-5128 

FTS 557-7410 
202/557-7410 
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Special Agent-in-Charge: Joseph F. Cunningham FTS 597-1949 
215/597-9814 

Special Agents: Philip Andrew 
John Aduddell 
Robert Boodey 
Michael Byrnes 

Boston Resident Office (Region I): 

NEIC Off ice of Criminal Investigations 
Boston Resident Off ice 
EPA - Region I 
60 Westview Street 
Lexington, MA 02173 

Resident Agent-in-Charge: 

Special Agent: 

Robert Harrington 

Peter Gerbino 

New York Resident Office (Region II): 

NEIC Off ice of Criminal Investigations 
New York Resident Off ice 
c/o Office of Regional Counsel 
EPA - Region II 
26 Federal Plaza 
New York, NY 10278 

Resident Agent-in-Charge: 

Special Agent: 

William E. Graff 

James O'Gara 

ATLANTA AREA OFFICE (Regions IV and VI): 

NEIC Off ice of Criminal Investigations 
Atlanta Area Office 
EPA - Region IV 
345 Courtland Street, NE 
Atlanta, GA 30365 

Special Agent-in-Charge: 

Special Agents: 

CWA Compliance/Enforcement 

David L. Riggs 

Clayton Clark 
Martin Wright 
John West 
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FTS 597-1860 
597-1795 
597-0122 
597-1599 

FTS 861-6209 
617/861-6700 

FTS 264-8917 
212/264-8917 

FTS 257-4885 
404/881-4885 

FTS 257-4746 
257-4747 
257-4748 
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Dallas Resident Office (Region VI): 

NEIC Office of Criminal Investigations 
Dallas Resident Off ice 
EPA - Region VI 
Earle Cabell Federal Building 
Room 3A-8 
Dallas, TX 75242 

Resident Agent-in-Charge: 

Special Agent: 

Thomas Kohl 

Stephen K. Wells 

CHICAGO AREA OFFICE (Regions V and VII): 

NEIC Office of Criminal Investigations 
Chicago Area Off ice 
EPA - Region V 
230 South Dearborn Street 
Chicago, IL 60604 

Special Agent-in-Charge: 

Special Agents: 

Louis M. Halkias 

Judy Vasey 
Mike Konyu 
Jim Swanson 
Ken Wilk 

Kansas City Resident Office (Region VII): 

NEIC Office of Criminal Investigations 
Kansas City Resident Office 
c/o Office of Regional Counsel 
EPA - Region VII 
324 East 11th Street 
Kansas City, MO 64106 

Exhibit 9-5 

FTS 729-9306 
729-9307 
729-9321 

214/767-9306 

FTS 886-9872 
312/886-9872 

Resident Agent-in-Charge: Gregory T. Spalding FTS 758-2069 
816/374-2069 

Special Agent: Bill Hare 
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SEATTLE AREA OFFICE (Regions IX and X): 

NEIC Off ice of Criminal Investigations 
Seattle Area Office 
EPA - Region X 
1200 Sixth Avenue 
Seattle, WA 98101 

Special Agent-in-Charge: 

Special Agents: 

Dixon E. Mcclary 

Kenneth Purdy 
Commodore Mann 
Gerd Hattwig 

San Francisco Resident Office (Region IX): 

NEIC Office of Criminal Investigations 
San Francisco Resident Off ice 
EPA - Region IX 
215 Fremont Street 
San Francisco, CA 94105 

Resident Agent-in-Charge: David Wilma 

Special Agent: Sandra Smith 

CWA Compliance/Enforcement 9-50 
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FTS 454-0509 
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TO: 

Format for Criminal Case Referrals 

ENVIRONMENT AL PROTECTION AGENCY 
OFFICE OF ENFORCEMENT 

NATIONAL ENFORCEMENT INVESTIGATIONS CENTER 
8UILOING SJ llOX 25227. DENVER FEDERAL CENTER 

DENVU. COLORADO 80225 

Exhibit 9-6 

0•11 October 31, 1984 

FROM: 

SAC/RACa ~ 
James L. Prange 1 c 
Assistant Direct~ ~ Investisations 

SUBJF.c'l': Format for Criminal Case Referrals 

l. PURPOSE: This memorandum establishes policy and procedures in the 

preparation and submission of a Criminal Case Referral within the 

Office of Criminal Investigations, National Enforcement Investigations 

Center, U.S. Envirormiental Protection Agency. 

2. ~: lbe provisions of this order apply to all legal and techrucal 

employees involved in the preparation of Criminal Case Referrals and 

to all ~loyees of the Office of Criminal Investigations, National 

F.nforcement Investigations Center. 

3. INl'ROOOCl'ION: Effective imnediately the follc:wing policy and procedures 

shall be used in the preparation and submission of Criminal Case 

Referrals. These guidelines shwld be considered as reflecting the 

minilllml standards necessary in the content of the report. 

4. PREPARAI'Irn AND sum1ISSI~: Criminal Case Referrals will be prepared 

in every instance where investigation has disclosed substantial c:rimi

nal violations of the federal environnental statutes and regulations, 

including ancillary U.S. Code violations, llihich create a likelihood of 

criminal prosecution. The timeframe for submission may vary, rut in all 

circumstances submission shatld be performed llibenever a case is substan

tially proven. This decision for submission should be made in close 

coordination with the Department of Justice attorneys, Regional and 

lieadquarters legal staff, program technical staff, the responsible 
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Special Agent in Charge of the Office of Criminal Investigations, and 

the Special Agent managing the investigation. nte Special Agent managing 

the investigation will be responsible for the preparation and submission 

of the Criminal Case Referral in acceptable form. 

In these criminal investigations not utilizing the services of an 

investigative Grand Jury, i.e., the agency will use the Grand Jur'f 

or other crurt procedures merely to obtain an indictment or information, 

the responsible Special Agent will submit a a:111pleted Criminal Case 

Referral, in acceptable form, to the responsible Special Agent in Charge. 

This sul:lllission will be done in sufficient time to allow formal internal 

revit!'tl and approval prior to sulmission to the Department of Justice and 

the U.S. Attorney. This will ensure adequate agency review prior to 

the c:camitment of further agency reswrces in the patticular investiga

tion. The final approval by the Special Agent in 01arge shall provide 

notice to the Special Agent that formal legal proceedings lllllY begin. 

5. FOlf1Al' OF A CRIMINAL CASE REFEmlAL: 

a. Title Page: The Title Page will be ln the format as shown in 

Attachment A. 

b. Introduction and Slsnature Page: The Introduction and Signature Page 

will be ln the format as shown in Attachment B. It will contain 

the following information: 

(1) EPA criminal file number and NEIC project code. 

(2) Federal judicial distrlct by name and the corresponding 

United States Attorney. 

(3) Approval signatures by the Special Agent in Charge and the 

Regional Counsel. 
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(4) A brief introductim outlining the principal violations and 

the suspect firms and/or individuals. 

Exhibit 9-6 

c. Table of Contents: Each Criminal Case Referral shall have a Table of 

Contents that includes, at a mininum, the foll.owing sections: 

Secciat 

I. Title Page 

II. Introductiat and Signature Page 

Ill. Statutory and Regulatory Violations 

IV. Personal. History of Defendants 

v. Enforcement and Regulatory History 

VI. Description of Evidence 

Appendix A. List of Witnesses 

Appendix B. List of Exhibits 

Appendix c. Exhibits 

d. A discussion of the individual sections follows: 

Section I - Title Page: See Attachment A. 

Section II - Introduction and Signature: See Attachment B. 

~le of Introduction: 

'lhis report is submitted in regard to alleged violations 

of the United States Code by Richard Roe, John Doe, Mary Doe, 

and others named as defendants or co-conspirators herein, in 

that between January 16, 1983, and July 1, 1983, in rulton 

County, Northem Judicial District of Georgia, they did con

spire to violate the environnental laws of the United States, 

further, that at July 1, 1984, they did cause the illegal 

dlsposal of a listed hazardo.is waste in Macon Cwncy, Middle 

Judicial District of Georgia. 

CWA Compliance/Enforcement 9-53 Guidance Manual 1985 



Chapter Nine Exhibit 9-6 

Section II - Statutory and Regulatory Violations: 

'lb.is sectiat shotld contain the statutory and regulatory provisions 

that provide the basis for the Criminal Case Referral. Pertinent por

tions of each statute or regulation shQlld be quoted in full. If 

different charges apply to different defendants, it should be noted. 

Section III - Personal Kistory of Defendants: 

1his sectiat will be utilized to provide pertinent personal history 

informatial al the subjects of the Criminal Case Referral. For 

each indivichal, the following information should be included ln the 

order listed: 

(1) Name. 

(2) Title and business. 

(3) Hcne address with zip code. 

(4) Hane phcne. 

(5) Work address with zip code (list all known coq>arlY or 

COTpOrate affiliations). 

For each corporate subject: 

(1) Name of cmpany and parent corporatiat, lf appropriate. 

(2) Coq>lete address of ccmpany. 

(3) Cmplete address of facility associated with offenses. 

(4) State of incorporatiat of corporate subjects. 

(5) Registered agent for service. 

(6) A brief statement of the business, profits, and size of the 

canpany. 
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Section IV - Enforcement and Regu1acory Kistory: 

nus sectiat stu:W.d lnclude a descriptiat of all kncwn enforcement 

activity, both state and federal, taken against the defendants in the 

past relating to environmental matters generally. In addition, the 

writer should discuss any previ0l8 efforts by EPA or. state agencies 

to remedy the problem thl'OU@'}.t informal, administrative, or civil 

means. Give aily brief sum:naries. 

Section V - Description of the Evidence: 

nus section includes a c:hrcnological narrative of all relevant 

and material facts constituting the alleged criminal violations. 

It may be that for several separate incidents the episodic 

method may be utilized. This section fonm the factual bas is for 

criminal charges and should be defendant oriented, i.e., shwl.d 

tell what the defendant(s) did or caused to be done whenever 

possible. 

Each specific fact contained in this report shall be referenced to 

an exhibit or ellhibits which substantiate the statement of fact. 

Speculation will be avoided. This section will usually constitute 

the major portion of the case report. 

Appendix A - Ust of Witnesses: 

This section is particularly useful to prosecutors supervising the 

case, and will frequently be used in issuing subpoenas, planning a 

Grand Jury preseitation, and estimating the scope of the prosecution. 

For each witness, the writer shatld provide all available backgramd 

data (L.e., name, resideice, work address, telephone numbers, etc.) and 

a brief sumnary (one paragraph) of the INlttPrs on which testimony is 
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anticipated. This section should include not only the key substantive 

witnesses, but also these who will establish the appropriate foundation 

fOl' doa.mlentary or physical evidence (for example: photographers, cha.in 

of custody witnesses, record custodians, etc.). Confidential informants 

should not be identified in this list. 

Apendices B, C - Ust of Exhibits and F.xhibits: 

Copies of every substantial piece of doamiencary evidence in the case 

sh<W.d be included as an exhibit to the report and should be indexed 

to allOli for easy reference in the main body of the report. Original 

exhibits Ol' documents should not be included l.n the case report. 

Originals will normally be used as evidence in trial and shoold be 

retained in the OCI Office until other arrangements are made with 

the Justice Department proseau:or supervising the case. 

6. RFII&l AND APPPrNAL PROCESS: The responsible-Special Agent will submit the 
2~ 

Criminal Case Referral in cxnplete but rough draft form to the-Special Agent 

l.n Olarge (SAIC) in accordance with section entitled ''Preparation and Sub

mission" above. The SAIC will conduct a thora.igh review, and, after any 

necessary corrections, the SAIC will approve the report for typing in the 

initial final fom. The Special Agent and SAIC will review the initial 

final draft. If this is approved, the SAIC will arrange for the report 

to be forwarded, in a confidential mamer, to the Regional attorney 

assigned to the investigation. The Regional attorney may make a copy 

of the exhibits for future use and review the content of the report 

for legal sufficiency, preparing any necessary reports that might 

supplemeot the Criminal Case Referral. (See Section 8 below.) The 

Special Aglmt shoold also assure that the report is revie.red by 
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" ·technical personnel assigned to the investigation for teclmical 

sufficiency. Approval by technical persamel shall also amnit the 

Agen<:y to support for the case ~out the judicial process. Any 

c:orrec:ticns that are necessary will be made by the -Office of Regional 

Counsel. The Criminal Case Referral will then be fotwarded in a con

fidential manner to the respoosible Regional Counsel for approval. 

Th.is person shall note approval by affixing his/her signature in 

the appropriate space on the Signature Page, The approved report 
!' 

shall then be forwarded to the appropriate -Special Agent in Otarge. 

The Special Agent in Otarge shall again review the Criminal Case 

Referral. Any further changes will be discussed with the Regional 

Camsel or his designee and/or the technical staff as appropriate. 

When approved, the Special Agent in Charge shall affix his/her 

signature in the appropriate space on ".he Signature Page. The 

referral will then be forwarded to the-Criminal Enforcement Divi

sion in EPA Headquarters for review and approval. After approval 

by the Assistant Administrator for Enforcement and Ccmpliance Monitor

ing, the referral will be sent conOD:Tently to the Environmental Crimes 

~ " Unit; Oepartlnent of Justice, and to the appropriate·u.s. Attorney's 

Office. Section 7 describes the ultimate distribution of the referral 

package. 

7. DISTRIBlTl'ION OF nlE CRIMINAL CA.5E REFERRAL: 

a. The original report with copies of ellhibits is forwarded to the U.S. 

Attorney of the principal judicial district. An additional copy or 

copies may be provided to other U.S. Attorneys, if jurisdiction falls 

in more than one judicial district. 
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b. One copy with exhibits sho.tld go to the OCl case file. 

c. One copy with exhibits should go to the Criminal Enforcement Divi

slat legal office in Headquarters. 

d. One copy with exhibits, shalid go to the Department of Justice, Environ

mental Crimes Unit. 

e. One copy withait emibits shalid go to the Regional Counsel. 

f. One copy with exhibits shalid go to the Assistant Director, Criminal 

lnvestigatiais, NEIC. 

Original ellhiblts in EPA custody should be maintained in a secure 

manner by the Special Agent/Case Ag~ until such time as their 

personal deli very to the COJrt or prosecutor is arranged. 

Nothing in this sectiat shall preclude camunications between the 

investigating officials, the U.S. Attorneys, the Department of 

Justice, and Headquart:ers legal staff at any time. Such contact ls 

encouraged, particularly prior to the initiation of investigative 

Grand Jury activities. 

8. UXiAL ANAI.lSIS REPORl': The Regicnal or Headquarters attorney 

assi~ to the investigation may, as part of the review process, 

prepare a legal analysis report which should be marlted in capital 

letters ''PRIVII..a::ED - ATroRNEY \<IOR!C PPDOOCl'." This report would 

address the variws legal issues involved in the particular investi

gation, including strengths and weaknesses, legal defenses, evident1-

ary challenges, and equitable defenses. It may also include a 

proposed sample indictment, a listing of the elenents of the various 

offenses, parallel proceedings matters, and any other material 
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cninsel may feel wculd be useful in the prcseoition of the criminal 

matter. It shall.d also include envirmnental impact lnfomation. 

Distribution of this report should be made to the Regional Crunsel 

or his/her designee, Criminal Enforcement Division legal staff, the 

U.S. Attorney having jurisdiction, and the Department of Justice, 

F.nviromental Crimes Unit. In addition, the Office of Criminal 

Investigations shall.d get a copy. 

Attachments (2) 

cc: Thomas P. Gallagher, Director 
Carroll G. Wills, Chief, Enforcement Specialist 

Exhibit 9-6 
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ATTACHMENT B 

) 
(APPROPRIATE AREA OFFICE) 

LETTERHEAD ) 

CRIMINAL FILE NUMBER: 

PROJECT NUMBER: 

Larry D. Thompson 
United States Attorney 
Northern District of Georgia 
Richard 8. Russell Building, Room 1800 
75 Spring Street, s.w. 
Atlanta, Georgia 30303 

INTRODUCTION: 

I 

REPORT EXAMINED, APPROVED, 
AND RECOMMENDED FOR 
PROSECUTION 

(date here) 

SPECIAL AGENT IN CHARGE 

REGIONAL COUNSEL 

This report is submitted in regard to alleged violations of the 
United States Code by Richard Roe, John Doe, Mary Doe, and others named 
as defendants or co-conspirators herein, in that between January 16, 
1983, and July 1, 1983, in Fulton County, Northern Judicial District of 
Georgia, they did conspire to violate the environmental laws of the 
United States: Further, that on July 1, 1983, they did cause the illegal 
disposal of a listed hazardous waste in Macon County, Middle Judicial 
District of Georgia. 
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Enforcement of Consent Decrees 

Chapter Contents 

1 Introduction 

2 Consent Decree Tracking and Monitoring 

3 Consent Decree Enforcement 

Factors To Weigh 
Types of Enforcement Responses 

4 Exhibits 

10-1: 
10-2: 
10-3: 
10-4: 

Consent Decree Tracking Guidance 
NEIC Consent Decree Tracking Guidance 
Demand Letter for Stipulated Penalties (Reserved) 
Motion To Enforce Decree 

Page 

10-1 

10-3 

10-5 

10-5 
10-9 

10-17 

10-19 
10-26 
10-44 
10-46 
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• The government's interest in preserving the integrity of court 
orders; 

• Any mitigating factors; and 

• The likelihood that the response will remedy the violation. 

EPA can pursue a variety of responses to fit the seriousness of the vio
lation. Often the consent decree provides a specific remedy in cases of 
noncompliance, such as stipulated penalties. In some cases, it may call 
for informal negotiation when disputes arise regarding compliance with the 
decree. Other enforcement responses may include the following: 

• Increased decree monitoring; 

• Motions to enforce the decree; 

• Contempt-of-court motions; and 

• Contractor suspension and debarment (discussed in Chapter Six). 
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2 Consent Decree Tracking and 
Monitoring 

To implement a post-settlement enforcement program effectively, the Agency 
must carefully track a violator's compliance with terms of a consent order 
or consent decree. Such tracking ensures that all compliance milestones 
are met and that any instances of noncompliance are quickly identified. 

EPA monitors compliance with consent decrees at two levels. At the first 
level, legal and technical staff in the Regional Offices review reports 
submitted by the discharger and may conduct inspections of the discharger 
as needed to verify compliance with the decree for day-to-day management 
purposes. The Regional Offices may also use either the automated tracking 
capability of the Permit Compliance System (PCS) or the automated tracking 
system developed by the National Enforcement Investigation Center (NEIC) 
to track progress with specific milestones contained in a consent decree. 

The Office of Enforcement and Compliance Monitoring (OECM) conducts the 
second level of monitoring. The OECM reporting system is described in 
detailed guidance issued on October 25, 1984 (Exhibit 10-1). Under this 
system, OECM gathers information on consent decree compliance status from 
the Regional Offices at the end of each fiscal quarter and summarizes the 
information for inclusion in the Agency's Strategic Planning and Management 
System (SPMS) quarterly report. OECM also prepares a report for the Deputy 
Administrator that provides a name-by-name listing of active decrees along 
with the current compliance status of each decree. 

According to the October 25, 1984 guidance, the information requested by 
OECM consists of a declaration by the Region as to the compliance status of 
the decree. Where the decree is being violated, the Region must tell OECM 
whether formal enforcement action to remedy the violation has been ini
tiated. Under this tracking system, the only enforcement actions tracked 
are referral of a contempt action, referral of a decree modification, or 
collection of stipulated penalties. 

Where the discharger is not meeting the final compliance limits or condi
tions of the decree, the discharger shall be reported as in violation of 
the decree. If the Regional Office has determined that the discharger will 
be unable to meet the final terms of the decree, the Region will continue 
to report the discharger in violation until one of the acceptable 
enforcement actions listed above has been commenced. 
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Regardless of whether the Regional Offices use PCS or the NEIC system to 
track consent decree progress, Regional Offices must continue to send hard 
copies of all new decrees to NEIC for entry into the Consent Decree Library 
and for entry into the automated summary library features of the current 
system. Consent decree summaries include the decree dates and requirements 
and indicate whether the requirements have been met. The NEIC tracking 
system is contained as Exhibit 10-2. 

The Regional Office must also ensure that, at a minimum, it receives notice 
when penalties that are due under the decree have been paid and should 
maintain records indicating penalty collection dates. The OECM Office of 
Compliance Analysis and Program Operations (OCAPO) and the Associate 
Enforcement Counsel for Water review the Regional Administrator's responses 
pursuant to Headquarters' national oversight role. 

Consent decree monitoring requires Agency determinations on whether indi
vidual consent decree requirements are being met. This involves examining 
discharge monitoring reports on effluent limits and other reports required 
by the decree to be kept, reviewing any water quality testing results, and 
tracking compliance schedule deadlines. This effort is supplemented by 
on-site inspections of discharge sources performed by the Regional Office. 
Pursuant to the Enforcement Management System (EMS) guidance, Regional 
Offices must maintain records of their responses to consent decree 
violations. 
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Factors To Weigh 

When the Agency determines that a defendant has not complied with the terms 
of the consent decree, the Agency must decide how it will enforce the terms 
of the decree. The government has an interest in upholding the integrity 
of court orders. As stated in the "Guidelines on Enforcing Federal Dis
trict Court Orders," EPA must weigh several factors in deciding upon the 
type and extent of relief to pursue: 

• Environmental harm; 

• Effect of delay on the final compliance schedule; 

• The willfulness or negligence of the defendant; 

• The deterrent effect of various enforcement responses; 

• The economic benefit the defendant derives through continued 
noncompliance; 

• Any mitigating factors that may exist; and 

• The goals that can be achieved through an enforcement action. 

All Agency responses to noncompliance must require compliance with the 
order's terms as quickly as possible. 

Environmental Harm 

The effect of decree violations on water quality, as well as the goals of 
the CWA, should weigh heavily in determining the appropriate enforcement 
response. While some deadlines or schedules may be delayed without imme
diate harm, frequently delays in complying with the effluent limitation 
schedule will have important water quality or related environmental 
impact. Violations of effluent limits, compliance schedule dates, or 
reporting or recordkeeping may result in either a motion to enforce or a 
motion for contempt. 
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Schedule Violation 

CWA consent decrees frequently set interim compliance schedules that 
describe specific acts to be completed by a scheduled date. In many cases, 
final compliance requires water pollution control equipment to be 
purchased, installed, brought on line, and finally operated and maintained. 

Decree compliance schedules are often quite detailed and are accompanied by 
effluent limitation deadlines. For example, the decree in United States 
v. City of Providence [492 F. Supp. 602 (D. Mass. 1979)), required the city 
to repair and restore its water pollution control facility and equipment by 
May 1, 1978, and to meet its effluent standards by June 1, 1978. In United 
States v. City of Detroit [476 F. Supp. 512 (E.D. Mich. 1979)), the decree, 
which was over 30 pages long, specified construction, financing, staff 
training, facility planning, and effluent limitations and gave specific 
dates for compliance in each area [476 F. Supp. at 516-517]. 

In reviewing a schedule violation, the Agency considers whether a particu
lar preliminary delay of schedule will jeopardize the final date set for 
compliance. Timely compliance with final effluent limitations is of para
mount importance. For example, in the Detroit case, the city's failure to 
hire adequate staff for its facility affected Detroit's ability to meet the 
final compliance date required by the decree. 

There are particular interim violations that cause EPA great concern, such 
as when a facility does not place a purchase order for pollution control 
equipment in time to have the equipment installed and operating prior to 
the final compliance date. Typically, a vendor requires a large down pay
ment from the facility before delivering water pollution control equip
ment. Should the facility refuse to take delivery, the down payment is 
forfeited, and the facility is liable to the vendor for breach of con
tract. Given the strong economic incentive for a facility to abide by the 
purchase agreement, the timely placement of a purchase order may show the 
facility's intention to comply with the rest of the schedule. Thus, where 
construction or repair of a facility is required, as in City of Providence, 
Agency staff should closely examine the construction schedule to determine 
what steps in the schedule are critical to attainment of the overall goals 
of the settlement. 

Delay in commencement of construction is further cause for concern. A 
construction delay may indicate that a purchase order, which had been 
placed on time, may have been subsequently cancelled, thus jeopardizing the 
final compliance date. When construction is not proceeding on schedule, 
EPA should iaunediately investigate the reasons for the delay. Some reasons 
for delay may include the following: 

• The vendor of the equipment may have failed to deliver on time 
(indicating that the defendant inadequately monitors contracts or 
that the defendant may be reviewing compliance plans); 

• The defendant may be planning to shut down the violating facility; 
or 
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• The defendant may be planning to use the pollution contrql 
equipment at another site. 

Normally, the govern~ent should avoid agreeing to extensions of compliance 
schedules without pursuing significant monetary penalties. Extensions 
without penalties typically should be limited to cases in which the def en
dant can prove that the violation was caused by circumstances falling 
squarely within the force majeure clause of the order. Any extension of a 
court-ordered compliance schedule must receive the approval of the court. 
Informal agreements not to abide by a consent decree's terms are against 
Agency policy. 

Willfulness and Negligence of the Defendant 

Agency staff should also examine the conduct of the defendant in complying 
with the decree. Agency staff should ask whether the defendant has: 

• Placed prompt equipment orders; 

• Reported progress to the Agency and the courts; 

• Initiated personnel training; 

• Expedited construction contracts; 

• Notified EPA of problems with a vendor's delivery agreement; 

• Requested EPA to observe the operation of new control equipment; 
and 

• Observed operation and maintenance requirements. 

Because the defendant has signed a judicially enforceable agreement, he or 
she cannot plead ignorance of its terms. 

Applicability of Force Majeure Clauses 

The Agency's consent decrees often include specific provisions exempting 
the defendant from decree enforcement actions for noncompliance caused by 
factors completely beyond the defendant's control. Such force majeure 
clauses should be narrowly drafted. (See, General Enforcement Policy 
Compendium #GM 17.) Where the cause of decree noncompliance is outside the 
force majeure clause, the liability of the defendant will be sufficient to 
support a motion to enforce the decree. This remedy does not require the 
conscious disregard of decree requirements; however, where such willfulness 
does exist, the Agency also should seek to have the defendant held in 
contempt. Indeed, where the conscious disregard of decree requirements 
includes making false statements to Agency staff who monitor decree compli
ance, EPA may consider a separate criminal prosecution under Title 18 of 
the U.S. Code. Such a prosecution was successfully pursued for false 
statements made by defendants in implementing a consent decree under the 
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CWA and the Toxic Substances Control Act in U.S. v. Transformer Services 
(Ohio), Inc., et al. C 80-122-A (N.D. Ohio 1983). (A copy of the motion to 
enforce the consent decree here is contained in Exhibit 10-4.) 

Deterrence and Economic Benefit 

The defendant may gain an increasing economic benefit, as well as a compet
itive advantage, as a result of continued noncompliance. Consent decrees 
should contain stipulated penalty provisions that clearly are capable not 
only of recovering economic benefit, but imposing substantial additional 
penalties in light of the defendant's recidivist nature. The government 
must pursue these stipulated penalties aggressively in response to decree 
violations. 

In the absence of a stipulated penalty provision, the EPA staff still 
should pursue money penalties substantially in excess of the defendant's 
economic benefit from violating the court order. The penalty period is 
measured from the date of the first ~rovable violation to the date of 
anticipated compliance. In addition to recouping economic benefit, the 
government's request for a civil contempt penalty should reflect the 
recalcitrant behavior of the defendant, his or her recidivist nature, and 
the need to uphold the integrity of the judicial decrees, and should 
specifically deter future violations. The civil contempt penalty should be 
substantially higher than if it were a penalty for an initial violation. 

Mitigating Factors 

Mitigating factors do not excuse noncompliance. Instead, these factors 
help to explain noncompliance and should be used to determine EPA's 
enforcement response. The defendant may argue mitigating factors to per
suade a court not to exercise its powers to enforce the terms of the 
decree. A properly drafted force majeure clause can reduce the force of 
these arguments. The following are some examples of mitigating factors: 

• The sole vendor of the required control equipment goes out of busi
ness unexpectedly; 

• A union with a "no strike" contract violates the contract and calls 
a strike; 

• An economic downturn causes a prolonged shutdown of a facility with 
little or no prospect of restart; 

• A technology that had been successfully applied at one facility 
fails to achieve the same success at another facility, notwith
standing all good faith attempts to design, modify, and operate the 
equipment in a manner consistent with good pollution control 
practices; or 
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• An action (or lack of action) by the government that interferes 
with a defendant's ability to comply with the decree's 
requirements. 

The Agency should place the burden of identifying mitigating factors on the 
defendant as early as possible, typically by notifying the defendant of its 
noncompliance with a decree requirement and requiring an explanation. 

Goal-Oriented Action 

Finally, the decision to take enforcement action should be based upon 
overall goals of achieving compliance and establishing deterrence. For 
example, a large corporation may willingly pay a penalty or fine as the 
"price of polluting," but continue its noncompliance. In such cases, EPA 
should consider a contempt of court petition and a motion to terminate or 
amend the consent decree. Another defendant may be sufficiently deterred 
by a civil penalty. For the former, a motion to enforce may be appro
priate; for the latter, EPA should seek payment of stipulated penalties. 

Types of Enforcement Responses 

Adequate enforcement of the terms of a decree quickly corrects the viola
tion, deters future violation (by defendant or others), and preserves the 
integrity of court-ordered remedies. 

As provided in the October 25, 1984 policy on Consent Decree Tracking 
(Exhibit 10-1), some violations may be dealt with by the collection of 
stipulated penalties and a bilateral revision to the order, such as requir
ing increased monitoring. More serious violations may be grounds for 
collecting stipulated penalties and filing a motion to enforce the order or 
moving for a contempt of court ruling. Whatever response is appropriate, 
it is critically important to respond promptly to prevent the order from 
becoming a fiction (as is also in the case where EPA informally agrees to 
accept less than full compliance with the terms of a consent decree). 

The nature of the defendant in an enforcement action may also affect the 
choice of response. Some courts have shown some reluctance to require a 
city or municipality to pay substantial monetary penalties. [See City of 
Providence, cited previously, at 610, quoting Shakman v. Democratic Or
ganization of Cook Co., 533 F. 2d 344, 352 (7th Cir. 1976).] Remedies 
other than monetary penalties, such as holding municipal officials in 
contempt, can be effective where the defendant is a city or local govern
ment. Under some circumstances, however, monetary fines against a munici
pality may well be justified. Where the defendant is a private party, the 
Agency does not hesitate to seek civil penalties for violations. [See 
!!.£•, United States v. Homestake Mining Co., 595 F. 2d 421, 425 (8th Cir. 
1979). Agency first sought CWA penalties before stipulated penalties in 
decree.] 
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Increased Monitoring 

Where EPA suspects relatively small or minor decree violations, the appro
priate initial response may be increased Agency monitoring of the 
defendant's activities. Increased monitoring requirements may be imposed 
through a revised consent decree that sets new, achievable milestones in 
conjunction with collecting penalties for violations of the original 
decree. 

For example, if EPA suspects the defendant violated operation and main
tenance recordkeeping requirements, the Agency could request or inspect 
those records at unannounced intervals. (An unannounced inspection is more 
likely to reveal actual conditions.) A Section 308 letter requiring 
records of operation and maintenance practices for the past month (or 
quarter) may also provide an accurate picture of day-to-day operations, as 
well as serve to deter future noncompliance. The Agency should consider 
further enforcement where the defendant violated the terms of the decree. 
An EPA "paper trail" of correspondence (pressing for compliance) with the 
defendant helps to substantiate the defendant's contempt of the consent 
decree. 

Enforcement of Stipulated Penalties 

The Agency should enforce any stipulated contempt penalty provisions that 
were incorporated into the decree. Although this sanction is within the 
court's equitable powers, the fact of stipulation should weigh heavily in 
the government's favor, particularly if the agreed-upon sum is not unduly 
oppressive. Consequently, stipulated penalty amounts should be realis
tically drawn, although larger on a daily basis than civil penalties that 
the government typically might seek in settlement. Application of the 
stipulated penalty provision should be speedy to avoid an oppressive 
penalty request. Such requests are candidates for direct referrals. 
Stipulated penalties should be used when available to the government, and 
payable to the Treasury without use of a demand letter. 

The stipulated penalties in the City of Providence decree provided for the 
City of Providence to pay a civil penalty of $2,500 for each day that it 
was in violation of any requirement of the consent decree. The penalty was 
to be paid to the Treasurer of the United States within 14 days of a demand 
for payment by the United States [City of Providence, 492 F. Supp. at 
607-608]. 

In obtaining stipulated penalties upon demand, the government sends a 
demand letter (certified mail, return receipt requested) to the defendant, 
signed by the Assistant Attorney General of the Lands and Natural Resources 
Division. stating the dates and nature of the decree violations and 
demanding payment to the U.S. Treasury. The letter also requests the check 
to be delivered to the United States Attorney for the district in which the 
decree was entered or to the Department of Justice, Land and Natural 
Resources Division, in Washington, D.C. The letter should recite the 
applicable provision authorizing the demand, the applicable provision that 
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has been violated, and the time period that the demand covers. Exhibit 
10-3 contains a sample demand letter (currently reserved). 

No legal defense is available to a defendant in response to a demand letter 
other than the argument that the violation itself did not occur. A defen
dant may, however, seek to advance equitable arguments to convince the 
court to mitigate the penalty. 

A better approach, also commonly employed, does not require a government 
demand letter, but makes payment to the U.S. Treasury obligatory upon the 
violation of a decree. Under this approach, the following language should 
be used: 

Defendant shall pay to the United States the following 
stipulated penalties for violations of this decree: 

(1) [Paragraph 1 enumerates stipulated penalties.] 
(2) Payment shall be made by certified check drawn to 
the order of "Treasurer, United States of America" 
and tendered to the United States Attorney, District 
of , [address], within 30 days of each 
violation. Upon failure to pay, Plaintiff shall be 
entitled to judgment against Defendant in such 
amounts, plus all costs and attorneys' fees 
associated with collection. 

Note that many court orders provide that any stipulated penalties accrued 
for delay in scheduled increments of progress will be voided if final 
compliance is achieved on schedule. Thus, if it appears that a lapse in 
the schedule will not jeopardize timely final compliance, and there is no 
other apparent reason to suspect that the delay is indicative of a pattern 
of noncompliance, it may not be appropriate to demand stipulated penal
ties. For this reason, this type of consent agreement should be avoided in 
the future. 

Motion To Enforce the Decree 

The Agency may seek specific performance of a decree's requirements by 
using a motion to enforce judgment pursuant to Rule 70 of the Federal Rules 
of Civil Procedure. A Rule 70 motion often includes a motion to show cause 
why the defendant should not be held in contempt. An example of such a 
motion, filed in U.S. v. Transformer Services (Ohio), Inc., is included as 
Exhibit 10-4. Rule 70 applies where a judgment (Rule 54 defines a decree 
or order as a judgment) directs a party to perform a specific act within a 
specified time. 

The filing of discovery requests may be necessary prior to filing a motion 
to enforce a decree. While violations of effluent limitations can be 
supported with discharge monitoring reports, consent decrees may require, 
for example, that certain operation and maintenance practices be undertaken 
at regular intervals. The extent of violations of these requirements can 
often be established only through discovery, such as through the deposition 
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of a plant manager. Refer again to Exhibit 8-8, which contains a sample 
set of interrogatories. 

The motion should assert that the defendant has failed to comply with some 
provision of the order (~., the compliance schedule or operation and 
maintenance requirements) and that the court order in no way excuses non
compliance. The motion should also request that the court compel the 
violator to pay any accrued stipulated penalties. A referral to DOJ to 
collect stipulated penalties from industrial dischargers under consent 
decrees can qualify as a direct referral. 

In this motion, the Agency may also move to have further requirements 
placed upon the defendant. In City of Detroit, cited previously, the 
Agency moved that the defendant show cause why it should not be compelled 
to comply with the effluent limitations established in the decree. The 
motion further sought an order requiring Detroit to report effluent limit 
violations to the court, the EPA, and the State of Michigan within 24 hours 
of violation and to submit a written compliance plan and weekly status 
reports on the defendant's compliance progress. Such motions may also seek 
more stringent reporting requirements, advance Agency approval for defen
dant activities, temporary or permanent shut down of violating facilities 
or parts of such facilities, more stringent operation and maintenance obli
gations, or letters of credit or performance bonds. This motion to request 
modification of a consent decree is not a direct referral candidate. 

To develop the motion, the Regional Office prepares a litigation report and 
follows the referral procedures discussed in Chapter Eight. The standard 
of proof for a motion to enforce the court order is the same as for the 
underlying complaint (i.e., the government must prove each element of the 
allegation "by a preponderance of the evidence"). 

The defendant must answer the motion within 20 days. The answer may admit 
or deny the allegations, or admit the allegations with some explanation or 
defense. For example, the defendant may admit the violation, but argue 
that the force majeure clause excuses the noncompliance. 

The defendant may also invoke Federal Rules of Civil Procedure (Fed. R. 
Civ. P.) 60 and 62 in response to the Agency's motion to enforce the 
decree. Rule 60 provides that a party may seek relief from a judgment or 
order for the following reasons: 

• Clerical mistakes; 

• Mistake, inadvertence, surprise, or excusable neglect; 

• Newly discovered evidence; 

• Fraud, misrepresentation, or other misconduct of an adverse party; 

• The judgment is void; 
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• The judgment has been satisfied, released, discharged, or a prior 
judgment upon which it is based has been reversed or otherwise 
vacated, or it is no longer equitable that the judgment should have 
prospective application; and 

• Any other reason justifying relief from the operation of the 
judgment. 

Under Fed. R. Civ. P. 62, the defendant may seek to stay the Agency's 
enforcement proceeding on the grounds that it has filed one of the 
following: 

• A motion for a new trial or to amend a judgment; or 

• a motion for relief from a judgment. 

In City of Providence, cited previously (at 604), the city initially moved 
the court to provide relief from a CWA judgment. The court found the· city 
was not entitled to relief and rejected its claim of impossibility. 

Contempt of Court Motions: Civil and Criminal 

For the most serious violations of a court decree, the Agency may also move 
that the defendant be adjudged in contempt of the decree or order under 
Fed. R. Civ. P. 70. A contempt motion (technically styled as a motion to 
show cause why defendant should not be held in contempt) requests the court 
to use its inherent authority to ensure that its orders are obeyed. Con
tempt motions generally accompany motions to enforce the decree. The 
government must prove each element of a civil contempt action by "clear and 
convincing evidence." Since this is a difficult burden of proof to main
tain, the motion is reserved for not only the most serious consent decree 
violations but also ones for which EPA has substantial proof. 

The standard for granting a motion for 
Providence, cited previously (at 609). 
comply with the terms of the decree and 
its failure; therefore, the city was in 

civil contempt is stated in City of 
The court found the city failed to 
provided no justifiable excuse for 
contempt of the court's decree. 

The defendant must respond to a contempt motion within 20 days. The 
defendant may file a motion under Fed. R. Civ. P. 60 for relief from the 
consent decree. The defendant may also raise equitable defenses such as 
"estoppel," "laches," and "unclean hands" in an attempt to place 
responsibility for noncompliance on the government. 

Other defenses may include the following: 

• Claims of financial impossibility or financial inability; 

• Failure of EPA to respond to reasonable requests for modification 
of the decree; 
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• Failure of the pollution control techniques to accomplish required 
effluent reductions despite all good faith efforts to operate the 
equipment; 

• EPA acquiescence in a control technique that subsequently failed; 

• Interference with compliance efforts by third parties (such as a 
labor union or equipment vendor); and 

• Force majeure. 

EPA should oppose all of these arguments. 

Where the court finds the defendant in contempt, the court will probably 
order a new schedule based on EPA estimates of expeditious compliance. The 
court will also order the defendant to pay any stipulated penalties already 
accrued and may order periodic payments of any prospective stipulated pen
alties (sometimes into an escrow account) until compliance is achieved. 

The court may also find, either upon motion by EPA under 18 u.s.c. §401(3) 
or on its own motion, that the defendant willfully and intentionally ig
nored the court's order, amounting to criminal contempt. In such a case, 
the court may order a jail sentence and the payment of monetary penalties 
aimed at punishing the defendant. The defendant's behavior must be willful 
and intentional "beyond a reasonable doubt" to constitute criminal 
behavior. 

Factors to examine in determining the propriety of a criminal contempt 
action include the following: 

• Scope and duration of the violation; 

• Environmental contamination or health hazard; 

• Willfulness of the violation; 

• Any falsification or misrepresentation by the defendant; 

• Ability of the defendant to comply with the terms of the decree; 
and 

• Evidence of motive for the violation. 

The motion for contempt should clearly state whether it is for civil or 
criminal contempt. EPA should request a hearing on the motion and the 
allegations should be supported with affidavits and other appropriate docu
mentation. In addition, EPA should submit an order for the judge to sign 
and a memorandum of law supporting the ruling, which help to ensure that 
the judge is properly informed of EPA's position. 

The defendant's response to a contempt motion may include use of Fed. R. 
Civ. P. 60 and an array of equitable defenses. Many of the available equi
table defenses were argued in City of Providence. Providence argued that 
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it had been unavoidably delayed because of time spent obtaining a permit 
from the state, that it could not abate the pollution because of the high 
cost of doing so, that it was delayed by labor problems and sabotage, and 
that the terms of the decree were impossible to meet. The court rejected 
all of these defenses [492 F. Supp. at 609). In United States v. Homestake 
Mining Co., the lower court granted a private company relief from judgment 
under Fed. R. Civ. P. 60(6) because of "mechanical problems, weather prob
lems and strikes by various workers" [595 F. 2d at 426-427 (reversing the 
opinion of the lower court)]. 

The defendant's responses in Providence and Homestake Mining were similar 
because they involved causes claimed to be outside of the defendant's con
trol that rendered the defendant unable to comply with the decree. These 
include natural disasters, acts of God, conflicts with other government 
requirements, labor disputes, vandalism, or unanticipated changes of condi
tions or circumstances. 

Other Remedies: Receivership and Masters 

The court has a broad range of equitable remedies to enforce its decrees. 
The Detroit case noted that the remedies of contempt proceedings and 
injunctions may only have invited further confrontation and delay. There
fore, the court turned to the less common remedy of a receivership [476 F. 
Supp. at 520). The court appointed the mayor of Detroit to act as receiver 
or administrator of the wastewater disposal plant for not less than one 
year. The Providence court, however, rejected motions for appointment of a 
receiver or a master [492 F. Supp. at 610-611). The court found the city 
should continue to manage the facility and that a master was not needed to 
make any factual findings. Note that appointing a receiver may result in a 
great expenditure of governmental resources to oversee the receivership. 
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4 Exhibits 

This section contains the following exhibits: 

Exhibit 10-1: 
Exhibit 10-2: 
Exhibit 10-3: 
Exhibit 10-4: 

Consent Decree Tracking Guidance 
NEIC Consent Decree Tracking Guidance 
Demand Letter for Stipulated Penalties (Reserved) 
Motion To Enforce Decree 
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Consent Decree Tracking Guidance 

' 0,., I 

OCT Z 51914 
. ·:... ... .. 

.. w..,..; ....... ::· ·c.· ,.,; 

MEMORANDUM 

SUBJECT: 

FROM: 

Consent Decree Tracking __) · 
{I - 1h ,,.._ 

Courtney M. Price\.-~ • 
Assistant Administrator for Enforcement and 

Compliance Monitoring 

TO: Regional Enforcement Contacts 

In my September 27, 1984, memorandum to you on consent 
decree tracking I requested comments on the reporting guidance 
developed by the consent decree tracking workgroup. We have 
found your comments to be most useful and I want to thank you 
for your assistance in this important endeavor. 

A clear consensus as to which reporting option should be 
used was not reached via the comments we received. However, 
I believe either option will enable us to dramatically improve 
our understanding of consent decree compliance status, and 
that over time both will serve our needs well. We have 
chosen to go with Option A as described in the attachment to 
t~e September 27 memorandum with a few adJUStments that-
reflect the comments we received. Attachment 1 contains 'the 
description of the approach we will use. 

Persuasive arguments were made for choosing Option B on 
the basis of its more explicit initial focus on results. 
However, I am convinced that after we get past the first 
quarter Option A will be able to track results just as well, 
and the data that the Regions will report will be more current. 
Under Option B, it is possible that a decree violation could 
go unreported for nearly 2 quarters. 

I understand from my staff that Option B is more compatible 
with the Quarterly Noncompliance Reports !ONCR'sl used by the 
Water program. The Regions should use the most current data 
available when reporting on the compliance status of Water 
program consent decrees. If the most current information 
available is that obtained from the ONCR's, that is the 
information that should be reported. 
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Attachment • 

I. What constitutes a reportable violation? 

For the' purposes 'of reporting a decree will be reported 
as in violation if any term or condition of the decree is not 
complied with. De Minimis violations of, for example, reporting 
requirements, ari"""factored out by the timing of reporting. 

II. What will be reported and what timeframes will be used 
for reporting? 

All reporting will be done on a name basis. OECM will 
summarize the data and report aggregated numbers for each 
reporting category in the quarterly Strategic Planning and 
Management System (SPMS) report. Although the reports to 
OECM will not specify the nature of the violation, it is 
advisable that each Region have a readily available summary 
of the nature of the reported violations to facilitate responses 
to requests that we may receive from Congress or other 
interested parties, 

The Regions will report on November 8, 1984, (and 
henceforth by the 15th day after the close of each fiscal 
quarter) on the following measures using the best available/most 
current information (it is recognized most information would 
be current as of the last round of quarterly reports - here 
October l, but that some data lag may exist) on consent 
decree compliance status as of October 1, 1984. 

* 

(al the names and number of active consent decrees as 
Of 10/1/84. 

(bl the names and number of active consent decrees in 
violation as of 10/1/84. 

(c) the names and number of active consent decrees in 
violation as of 10/1/84, where enforcement action 
has been commenced (see section III for the list of 
appropriate enforcement actions). 

*(d) _the names and number of active consent decrees 
reported in violation at the end of the previous 
quarter which have been returned to compliance. 

used. These categories w1l be reported on 
first quarter FY85 SPMS report in January. 

will not be 
or t e 
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*(el the names and number of active consent decrees 
reported in violation at the end of the previous 
quarter vhich have not been returned to compliance 
and have not had an appropriate enforcement action 
commenced. 

III. What constitutes an appropriate enforcement action? 

Appropriate enforcement actions are formal enforcement 
actions which include contempt actions, collection of penalties, 
and decree modifications. Thes~ actions will be counted in 
the enforcement action commenced category when they are 
referred by the Regions to Headquarters or directly to the 
Department of Justice. I.ess tgrnal nctigns 511ch •s demand 
letters, formal warning letters, etc., are not included in 
Ene list of appropriate actions. A pending v1olat1on means 
that no action has been taken or "that the violation is in the 
first stages of being addressed (e.g. the source was sent a 
demand letter). 

IV. Final Compliance Determinations 

In cases where the final compliance date in the decree 
has been reached and the source is not meeting the final 
compliance limits or conditions of the decree, the decree shall 
be reported as in violation. If the Regional Office has 
determined that the source will be unable to meet the final 
terms of the decree, the Region will continue to report the 
decree in violation until one of the acceptable enforcement 
actions listed in section III above has been commenced. At 
the time that such action is commenced, the decree will be 
reported as in violation/action commenced under category (cl 
(Section II) until it is returned to compliance with the 
decree. 

v. How will consent decrees covering multiple facilities be 
counted? 

Actions taken to address violations at more than one 
facility covered by the same decree will only be reported and 
counted as one decree. The Regional actions against multiple 
facilities covered by the same decree will be accounted for 
in the sig"ificant noncomplier lists and the enforcement 
actions tracked in the FYSS SPMS. 
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VI. What is the role of the Policy and Management Divisions? 

In the August 15, 1984, memorandum, Al Alm encouraged 
the Regional Administrators to have consent decree compliance 
information reported through the Policy and Management Divisions 
in each Region. He left open the option for each Regional 
Office to establish whatever reporting mechanism best suited 
their needs. This recomznendation was not intended to place 
the P&HD's in charge of the consent decree enforcement program. 
The August 15, 1984, memorandum did not co~template any 
changes in responsibility for enforcement of consent decrees. 

VII. How will reporting take place? 

The Regions will send their consent decree compliance 
status reports directly to OECM's Compliance Evaluation Branch 
by the 15th day after the end of the each fiscal quarter. 
0£CM/C£B W'!ll prepare a summary report and forward the report 
for inclusion in the quarterly SPMS report. As with other 
SPMS measures, OECM/CEB will confirm the information contained 
in the report with the Regions prior to finalization of the 
quarterly SPMS report. 
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Regional Sununary 

(a) The number of active consent decrees as of lU/l/84 • 

(b) The number of active consent decreus in violation as oc 10/l/B4 • 

(c) The number ot active consent decrees in violation as ot 10/1/84, 
where entorcemunt action has been commenced • 

*(d) The number ot active consent decrees reported in violation at the 
end ot the previous quarter which have been returned to compliance a 

•(e) The number of active consent decrees reported in violation at the 
end of the previous quarter which have not been returned to 
compllance and have not had an appropriate untorcement action 
commenced a 

• For the test run, rerortlng cateaories d ' e will not be used. 
These categories wll be reporte on for the tlrst quarter FY BS 
SPHS report in Januarr. 

Instructions a 

0 The Regions should use the best lntormatlon that ther have 
tor reporting. It is recognized that this ls a new reporting 
requinnent and that data lags and other tactors will complicate 
reporting. It is our desire to minimize the burden on the 
Regions, therefore, information as ot 10/l/B4 should be 
con~idered as a goal and not as an absolute requirement. 
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will b8 rt!pOrted on or Ute tirst quarter t'Y t15 8Pt4S report in Januuy. 
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c (in violation with awropriate action ccmnenced) u: the ~cree is in violation. h\J w11.l 
asswe that the oocree is in CXll\.lllance it Odith~r colllllll is checked. 

D 'Ille decree specitlc data on this chart should retlect tne sunnary nunbers presented on the 
i:>revious vago. 
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NEIC Consent Decree Tracking Guidance 

CONSENT DECREE TRACKING SYSTEM GUIDANCE 

!PA GENERAL ENFORCEMENT POLICY t GM - 19 

CWA Compliance/Enforcement 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

EFFECTIVE DATE: DEC 2 0 1933 
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Until recently, EPA had no uniform automated lnformation 

system intended primarily for consent decree compliance 

tracking. Some Aoency offices do use automated information 

•Y•tell9 to track source compliance generally. Bovever, the 

use of these aystems vari•• throughout the Aoency, making lt 

difficult to integrate compliance data. Moreover, some 

offices track consent decree compliance by hand, resulting 

in lengthy information retrieval times. 

Exhibit 10-2 

On Augu•t 4, 1982, EPA managers met to discuss establishing 

a uniform national approach to consent decree compliance 

tracking which inc~rporates th• use of an automated information 

system intended primarily for tracking consent decree 

campliance. They agreed that this tracking system should 

build upon, rather than replace, existing information systems 

maintained by various Aoency enforcement offices. 

Subaeguent to that meeting, the National Enforcement 

Investigations Canter (N!IC), working closely with the Office 

of Legal and Enforcement Policy (OL!P), developed ideas for 

such a tracking system. This document describes the proposed 

tracking system and Aqency off ice roles in imple111Gnting and 

maintaining it. 

Scope and gxclus1ons 

This tracking system will include lnformation on all 

court entered judicial consent decrees ln enforcement cases to 
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which EPA is a party, aa well aa the atatus of compliance 

efforts required by these decrees. It will not includes 

• State consent decrees to which EPA is not a party, 

'ftli• includes ~aes in which !PA may have a 

continuing intereat Ln th• compliance status of 

the deer•• even though, for example, !PA originally 

deferred th• underlying enforcement action to 

appropriate State authorities. This topic will be 

discussed generally in guidance entitled, 

•coordinating Pederal and State enforcement Actions•. 

• Federal Facilities Compliance Aqreements. These 

agreements are negotiated with Federal facilities 

to bring the• into compliance with applicable 

en9ironmental statute•. !xecutive Order 12088 

pro•idea a non-judicial 11Htchanism for negotiating 

these agreements. Within EPA, the Off ice of 

federal ~ctivities (OPAi has the lead responsibility 

for tracking compliance with these compliance 

agr .. ments, OPA i• developing guidance on this 

area entitled, •redaral Facilities Compliance 

Program - Resolution of Compliance Problems•. 

Also, considerations in selecting an appropriate enforcement 

response to a consent decree violation are discussed generally 

in forthcoming guidance entitled, •Enforcing Consent Decree 

Requirements•. 
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TRAClING SYSTDI 

Tracking System Ob]ectlves 

Tb~s uniform national approach to consent decree compliance 

tracking seeks to achieve the following objectives1 

• racilitate coneent decree enforcement by uniformly 

tracking the compliance etatu• of all EPA consent 

decrees. 

• leep senior Agency mana9emement informed of the 

compliance status of all !PA consent decrees. 

• Provide timely, accurate information upon request 

to Congress and the public eoncmrning the compliance 

status of BPA consent decrees. 

lay Tracking System Components 

To achieve these objectiwes, th• tracking system relies 

on four ~·Y componenta1 

1. Th• Repository 

2. The Consent Decree Library 

J. Compliance Monitoring 

4. Compliance Tracking 

These components are described below. 
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I. The Repository 

· Th• Repository is a collection of physical copies of over 

425 EPA consent decrees NEIC has on file. NEIC assembled 

tbls collection vltb the aselstance of the Rooional Offices, the 

Department of Justice (DO.J), and th• Federal Courts. NBIC 

ls continuin9 its efforts to complete the collection of consent 

decrees to be filed in the Repository. To facilitate this 

effort, the Regional Counsels should forward copies of all 

new consent decrees to NEIC for inclusion in the Repository. 

HEIC maintain• the Repository and, upon request, can 

provide a copy of any EPA consent decree on file to requestin9 

AQency offices. 

2. The Consent Decree Library. 

N!IC developed, and vlll maintain, the consent decree 

library as an automated manaoement information system to 

store suaanaries of each !PA consent decree on file in the 

Repo•itory. Each consent decree summary will include the 

following informations 

• Case name. 

• Date the consent decree was entered and, if 

applicable, the date the decree was modified. 

• Consent decree requirements, lncludinQ due dates. 

• Information 1ndicatin9 when these requ1relll8nts 

were met. 
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NEIC will develop these summaries and send them to the Regional 

Counaela' Offices to review and confirm their accuracy. The 

information in the library can be updated by NEIC, based upon 

information sent to MEIC by th• Office of Enforcement and 

Compliance Monitorin; (O!CM), to reflect the current compliance 

atatus of BPA consent decrees. 

Th• library Contain• swamariea of moat !PA conaent 

decrees on file. Computer terminals will link EPA Head

quarters and the Regional Offices electronically with the 

library. NBIC will provide OECM and Regional Office personnel 

training on how to u•• th• library. 

Direct access to th• library will provide the Agency's 

attorneys and enforcement staff with information on active 

or terminated consent decrees which may be us•ful in drafting 

and negotiating new consent decrees. Direct access to the 

library will also provide Re;ional managers with information 

on upcoming requirements which may be useful in targeting 

source inspections and in projecting resource needs. 

3. Compliance Mon1tor1ng 

Consent decree compliance monitoring is presently 

conducted to determine whether individual cons~nt decree 

requirements are properly met. Compli~nce monitoring act1v1ties 

often include source report1ng and on-site inspections. 
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Under the national consent decree tracking system, the 

Regional Program Offices are primarily responsible for con

ducting monitoring activitie1 in accordance with national 

guidance issued by EPA Headquarters. ~he Regional Program 

Offices will continue to conduct compliance monitoring using 

whatever automated information system (e.g., PCS ·for Water 

Enforcement) they choose to use to assist them in their 

monitoring efforts. 

4. Compliance Tracking 

Compliance trac:tr.ing is the gathering and compiling of 

compliance information which Agency management can use to 

determine and a18a8• general trends in the Agency's consent 

decree enforcement efforts. Compliance tracking vill be 

based upon the information gathered by the Regional Program 

Offices in the course of conducting their compliance monitoring 

activitie•. 

0£CM is responsible f~! tracking EPA'• enforcement efforts 

on a national level, including whether th• Agency is meeting its 

legal responsibility to th• Courts for ensuring that consent 

decree requirements are met. Consequently, OECM will be 

principally responsible for compliance tracking, through use 

of the automated Consent Decree Library operated by NEIC, to 

ensure that Ageacy consent decree enforcement efforts are 

adequate. 
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To facilitate OECM compliance tracking activities, 

Tb• Office of Management Operations (OMO) vill send each 

Regional Administrator periodic information requests concerning 

th• compliance statu• of eactl conaent decree in th• Region. 

Th••• information requeats vill serve as a tool to ensure 

that R•Qional Offices focu• on source compliance vith individual 

ailestones in each consent decree. 

Tracking System Operat1on 

Th• operation of the trackinQ system vill draw from the 

information stored in th• conaent decree library. At the 

beginning of each quarter, OMO vill send to each Regional 

Adminiatrator tvo computer print-outs (see attachments) 

containing consent decree information from the conaent decree 

library. Tile computer prlnt-outs vill lista 

•· All consent decree milestones in ~ach Region 

which are scheduled to come due during the 

present quarter (prospective). 

b. All consent deer•• milestones in oach Region 

for which the Region vas responsible for 

ensuring compliance during the preceding 

quarter lretroepective), 

CWA Compliance/Enforcement 10-35 Guidance Manual 1985 



Chapter Ten Exhibit 10-2 

_,_ 

The prospective print-out is intended as a tool for use 

by the Re9ional and OECM management generally. It may be 

used, for example, aa an alert-device to asaist each Regional 

Adlliniatrator in advance preparation• for eruJuring that 

conaent decree milestones coming due during the quarter are 

ut properly. 

Th• r~trospective print-out will contain instructions 

asking each Regional Administrator to respond to OMO, within 

ten working days of the transmission date of the print-out, 

with the following swmaary inform.ationa 

• Whether each consent decree milestone which came 

due during the preceding quarter was achieved. 

• the conaent decree milestones which were not 

in campliance. 

• Nhetber any consent decree milestones were 

renegotiated. 

• If any milestone is not achieved or renegotiated, 

the enforcement response the Region intends to 

take to ensure that the milestone is achieved. 

The Associate !nforcement Counsels in OECM will review 

the information provided by the Regional Administrator for 

use in tracking the Agency's overall consent decree enforce

ment efforts. OMO will send the raw data to NEIC to be 

uaed to update the information in the consent decree library. 
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It vill be important for the Regional Administrator to 

make sure that tb• response lo properly coordinated between 

the 9arious offices in the Region (e.g., tho Regional 

Pr09ram Offices and the Regional Counsels' Offices). This 

will better ensure that the information in th• tracking system 

la accurate and COlllplete. 

OPPICB RESPONSIBILITIES 

Thr•• Aoency CClmponents vlll share responsibilities ln 

implementing and maintaining the consent decree tracking 

system. These three o*fices ares 

1. HEIC 

2. Jle9lonal Admlnlatratora 

3. OECJI Beadquartera 

The respective'responslbllities of these offices are specified 

belov. 
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l. NEIC 

NBIC'a responsibilities generally vill involve th• 

start-up operations and the maintenance of the Repository and 

the Consent Decree Library. Thi• will lncludo th• follovinga 

• Completing the collection of physical copies of 

IPA consent decrees to be filed in the Repository. 

• Nalntalnin9 th• Repository and making available to 

AIJenc:y personnel upon request copies of consent 

decrees filed in the Repository. 

• Insuring that summaries of all EPA consent decrees 

filed in tbe Repoaitory are fed into the Consent 

Decree Library. NEIC will send copies of the 

SUJllllAries to the Regional Counsela' Offices for 

review to ensure the accuracy of the swamariea. 

· • Naintainin9 the Consent Decree Library and ensuring 

the smooth technical operation of the library. 

• Providing OECM and Regional Office personnel v1th 

training on hov to use the library and establishing 

a contact point in N!IC to respond to "9ency 

inquiries on proper library usa. 

• Updating the Cons9nt Decree Library with compliance 

information sent to N!IC quarterly by OMO. 
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2. Reqlonal Administrators 

Th• Regional Administrators are ultimately responsible 

for keeping informed of the compliance status of the consent 

deer••• in tbelr aet;ions, so that they can a~t promptly to 

remedy any identified instances of noncompliance. It vill be 

important for the Regional Administrator to make 1ure that 

the Re9lon•s consent decree compliance efforts are properly 

coordinated betveen the Regional Program Offices, the Regional 

Counsel's Office, and other appropriate offices in the Region. 

With regard. to the consent decree tracking system, these 

compliance efforts will includes 

• Reviewing the consent decree summaries prepared 

by HEIC for accuracy prior to final entry into 

the Consent Deer•• Library. 

• forwarding to NEIC copies of all future EPA 

consent decrees that have been ent•red in Court, 

includin9 any renegotiated consent decrees. 

• Conducting compliance 1110nitorin9 ln accordance with 

policy issued by the national program offices to 

determine if the terms of each consent decree 

are met. Regional Offices may use whatever 

automated information system they choose to 

assist them in monitoring. 
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• Reapondin9 to OMO requests for information 

concerning consent decree compliance status. 

• Osin9 the Consent Decree Library as may be 

necea•ary to ensure th• compliance of 

exiatin9 consent decree• and in draf tin9 and 

ne9otiatin9 nev consent decrees. 

Exhibit 10-2 

Onder the trackin9 system, OEOl's 9eneral responsibilities 

of trackin9 consent decree compliance vill bo shared by OMO 

and the Aasociate Enforcement Counsels. Theuo responsibilities 

vill includes 

• S•ndin9 quarterly information requests 

inqutrin9 about th• CQlllPlianc• status of the 

con•ent decrees in each R119ion to each 

Regional Admini•trator. 

• Poniarding summary information from 

the Re9ional Administrator to NEIC to uae 

in updating the Consent Deer~• Library. 

• Pon1ardin9 to N!tC copie~ of all future EPA 

consent decrees ln nationally mana9ed cases, 

including any reneootiated consent decree ln 

which the Associate Enforcement Counsel took 

the lead in the renegotiation. 
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• Tracking the overall EPA consent decree 

enforcement effort using information 

contained in the Regional Adminstrator•s 

responses to OECM's quarterly consent 

decree compliance information requests. 

• !valuating each Region'• accomplishments 

Exhibit 10-2 

in monitoring consent decree compliance and 

re•pondino to noncompliance problems. 

Th• •ucc•s• of thl• uniform national system for tracking 

consent decrees depe~ds upon how well Agency offices work 

together in lmplementin; and maintaining th• system. It 

properly implemented and maintained, th• tracking system can 

enhance EPA's consent d•cr•• enforcement efforts. 

If you·have any questions concerning the system, please 

contact Michael Randall of OLEP at PTS 382-2931 or 

C:.rald Bryan of OMO at PTS 382-4134. 

Attachments 
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SAMPI.! PROSPECTIVE REPORT FOR THE QUARTER BEGINNING 7/1/83 

Listed belov are the consent decree milestones vhich vill 
come due durinv the present quarter. -----------------------.-.-----------------

1. 

2. 

l. 

Republic Steel Chicago, Ill 

Milestones Place purchase order 
Due dates 9/15/83 

Great Lakes Steel Zug Island, 

Milestones CO!lllllence construction 
Due dates· 8/1/83 

rord Motor co. Dearborn, MI 

Milestones Demonstrate compliance 
Due dates 9/30/83 

MI 

Exhibit 10-2 
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SAMPLE RETROSPECTIVE REPORT POR TBE QUARTER ENDED 6/30/83 

Please provide the requested information for the 
consent decrees milestones listed belov. 

·~~-----------------------------A. Milestones due ln quarter datad 4/1/83 to 6/30/83s 

1. Republic Steel Chicago, Ill 

Milestones Submit engineering plan 
Due dates 6/30/83 

a. Was Milestone Achieved? 
(yes or no) 

b. If not achieved, was milestone renegotiated? 
(yes or no) 

o. If renegotiated, please indicate nev milestone. 
(e.g., nev·milestone date due is 9/30/83) 

d. If not achieved or rene9otlated, vhat ~ction is 
contemplated to bring source back into compliance? 
(e.g., referral to OLEC HO) 

__.._... _____________________________ _ 
a. Milestones due in previous quarters vhich vere not met 

in those quarters and had not been renegotiated or 
achieved as of 3/31/83? 

l. Great Lakes Steel Zu9 Ia land, III 

Milestones Place purchase order 
~e dates 1/1/83 

hhibit 10-2 

a. Bas milestone been achieved since the previous update? 
(yes or no) 

b. If not achieved, has milestone been renegotiated since 
the previous update? 
(yes or nol 

e. (Re~at above) 

d. (Repeat above) 

------------------------------------------------------C. Total number of consent decrees vith milestones not 
met or renegotiated by 6/30/83. 

D. Total number of consent decrees this quarter 
brou9ht back into compliance vith milestone 
requirements due to action (includin9 
renegotiation) taken by the Region? 

(number) 

(number> 
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Demand Letter for Stipulated Penalties 

(Reserved) 
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(Reserved) 
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D!llotion To Enforce Decree 

DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OHIO 

UNITED STATES of AMERICA 
Plaintiff, 

) 
) 

Exhibit 10-4 

v. 
TRANSFORMER SERVICE (OHIO), 
INC. 

) CIVIL ACTION NO. C-80-122-A 
) 

Defendant. 
) JUDGE CONTIE 
) _______________________________) 

MOTION BY PLAINTIFF UNITED STATES 
TO ENFORCE JUDGMENT AND FOR ORDER 
TO SHOW CAUSE WHY DEFENDANT SHOULD 

NOT BE HELD IN CONTEMPT 

Plaintiff United States of America, at the request of the 
Administrator of the United States Environmental Protection Agency 
("EPA"), alleges: 

1. This is a post judgment proceeding, pursuant to Rule 70 of 
the Federal Rules of Civil Procedure and 28 u.s.c. §1651, for addi
tional injunctive relief and civil penalties for the continuing failure 
of the defendant, Transformer Services (Ohio), Inc., to comply with 
the Consent Decree entered into in this action on July 19, 1980, and 
filed on November 6, 1980. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction of the subject matter of this 
action pursuant to 28 u.s.c. §1345 and §1651, and Section 17 of the 
Toxic Substances Control Act (TSCA"), 15 u.s.c. §2616 and §309(b) of 
the Clean Water Act, 33 u.s.c. §1319(b). 

3. Venue is proper in this Court pursuant to 28 u.s.c. ~1391 
since defendant resides in this judicial district, the claims asserted 
in this action arose in this district, and the Consent Decree filed 
herein was filed in this district. 

PARTIES 

4. Defendant Transformer Service (Ohio), Inc. ("TSI" or "the 
defendant"), is a corporation organized and doing business under the 
laws of the State of Ohio. Defendant's business office is located at 
680 East Market Street, Akron, Ohio. 
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PROCEDURAL BACKGROUND 

5. On July 17, 1980, the United States filed a Complaint in 
this action alleging, inter alia, that defendant disposed of poly
chlorinated biphenyls ( 11PCBs~t its field shop at 699 Home Avenue, 
Akron, Ohio in a manner that violated Sections 6 and 15 of TSCA, 15 
u.s.c. §§2605 and 2614, including by allowing PCBs to seep into soil 
at the Home Avenue site. The Complaint also alleged that defendant 
had discharged pollutants from the Home Avenue site into sewers 
discharging into the Little Cuyahoga River located near the site. 

6. A Consent Decree was entered into by the parties on July 
19, 1980 and filed herein on November 6, 1980 (a copy of which is 
annexed as Exhibit A hereto). The Decree required, inter alia, that 
TSI "complete the removal and disposal of all PCB-contaminated soils 
within and adjacent to its field shop located at 699 Home Avenue, in 
strict accordance with the requirements of 40 C.F.R. ~761.10(a)(4)." 
The clean-up was required to include removal of all PCB-contaminated 
soils to a level whereby all remaining soils retained PCB concentra
tions of less than 50 parts per million ("ppm") and disposal of the 
PCB-contaminated soils was required to be only by the methods listed 
in 40 C.F.R. §761.lO(a)(4). TSI was required to complete the removal 
and disposal of the PCB-contaminated soil within 6 months of entry of 
the decree. 

CLAIM FOR RELIEF 

7. TSI has failed to remove all the PCB-contaminated soil 
in excess of 50 ppm from the Home Avenue site (see Affidavit annexed 
as Exhibit B hereto). Testing by EPA indicates that soil contamina
tion levels up to 790 parts per million PCB remain at the site. The 
most recent information generated by TSI shows an even higher level of 
contamination of 1000 parts per million PCB in soils at the site (see 
Affidavit annexed as Exhibit C hereto). 

8. It is now almost 4 years since the Consent Decree was 
entered into by the parties. TSI has clearly failed to complete the 
removal of PCB-contaminated soils within the 6-month period allowed by 
the Consent Decree, and shows no sign of completing the removal of the 
contaminated soil in the near future. 

9. Contrary to the requirements of the Consent Decree that 
removal and disposal of the PCB-contaminated soil from the Home Avenue 
site be in accordance with all applicable statutory and regulatory 
requirements, including the requirement that the soil be disposed of 
at a licensed PCB landfill, TSI's officers attempted to violate the 
Consent Decree and the law by removing contaminated soils from the 
Home Avenue site on a weekend and attempting to sell it as non
contaminated soil to an auto wrecking yard. Gregory Booth of TSI and 
Gerald Rafferty, General Manager of TSI, were indicted for several 
felonies as a result of these actions and pled guilty to a felony and 
misdemeanor count. 
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10. Particularly in light of the egregious and unlawful 
behavior of defendant and its officers and their protracted delay in 
cleaning up the Home Avenue site, it is essential that this Court take 
action to force the defendants to clean up the site promptly and to 
penalize them for their willful failure to comply with the Consent 
Decree herein. Since PCBs are highly toxic substances which bioaccu
mulate in the environment and produce deleterious health effects in 
humans and animals, including skin lesions, reproductive failure, 
teratogenicity (abnormal fetal development), and cancer (see ~6 of 
Complaint herein), it is of the utmost public concern to ensure that 
this site is cleaned up immediately. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff requests that this Court issue an 
order: 

1. Directing defendant to file an answer or other 
responsive pleading to this motion within 20 days after service; 

2. Permitting plaintiff to file a reply within 10 days of 
receipt of defendant's response. 

3. Directing defendant to appear before this Court and 
present evidence why it should not be held in contempt for failure to 
comply with this Court's Consent Decree of July 19, 1980; 

4. Directing defendant to complete the removal and disposal 
of PCB-contaminated soils at the site in accordance with the require
ments of the Consent Decree by no later than November l, 1984; 

5. Requiring defendant to post a bond in the amount of the 
expected cost of completion of the clean-up within 15 days of the 
entry of the contempt order requested herein; 

6. Requiring defendant to pay a civil penalty of up to 
$25,000 per day of violation for its past failure to comply with the 
Consent Decree herein; 

1. Requiring defendant to pay penalties to be affixed by 
the Court in an amount of up to $25,000 per day in the event that 
defendant does not comply'with the contempt order requested herein; 
and 
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8. Requiring defendant to pay the United States' costs of this 
motion. 

OF COUNSEL: 

THOMAS DAGGETT 
U.S. Environmental 
Agency 

Region V 
230 South Dearborn 
Chicago, Illinois 

By: 

Protection 

Street 
60b04 

CWA Enforcement/Compliance 

F. HENRY HABICHT, II 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 

CATHERINE R. McCABE 
Attorney, Environmental Enforcement 

Section 
Land and Natural Resources Division 
u. s. Department of Justice 
Washington, o.c. 20530 
(202) 633-2779 

J. WILLIAM PETRO 
U.S. ATTORNEY 

DENNIS P. ZAPKA 
Assistant U.S. Attorney 
Northern District of Ohio 
1404 East Ninth Street, Suite 500 
Cleveland, Ohio 44114 
(216) 363-3950 
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1 Introduction 

Chapter One contained a broad overview of the general provisions of the 
Clean Water Act (CWA) and its implementing regulations. This chapter pro
vides a more detailed discussion of particular topics relevant to the NPDES 
program. 

As discussed in the first chapter, the central mechanism for accomplishing 
the CWA's goal is the NPDES permit system, outlined in Section 402. The 
NPDES program prohibits discharges of pollutants from a point source into 
the waters of the United States unless the discharger acquires a permit 
from EPA or from an approved state in which the discharge will occur. 

This chapter will address the following topics: 

• Boilerplate permit conditions; 

• A permit as a shield to enforcement; 

• Issuance of best professional judgment (BPJ) permits; 

• Special evidentiary procedures required for permit hearings; 

• The Freedom of Information Act; and 

• Protection of Confidential Business Information. 
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2 Standard Permit Conditions 

This section addresses the standard NPDES conditions that EPA or an ap
proved state must place in every permit. These are only minimum condi
tions; the states are authorized to set more stringent permit conditions. 
These "boilerplate" provisions are contained in 40 C.F.R. §122.41; any 
violation of these conditions is actionable in an enforcement proceeding 
under Section 309 of the CYA. These provisions may be incorporated into a 
permit either expressly or by reference. Further, in the event a particu
lar condition is held invalid, the remainder of the permit retains its full 
force and effect. This section discusses the following conditions: 

• Duty to comply; 

• Proper operation and maintenance; 

• Duty to mitigate; 

• Duty to halt or reduce activity; 

• Duty to provide information; 

• Inspection and entry; 

• Monitoring and recordkeeping; 

• Reporting and signatory requirements; 

• Notice of planned physical alterations or additions; 

• Bypass of treatment facilities; 

• Upset provisions; and 

• Duty to reapply. 

Duty To Comply [Section 122.4l(a)] 

The permittee must comply with all of the conditions of the permit. A 
violation of any of these conditions is grounds for an enforcement 
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proceeding, permit termination, permit revocation and reissuance or modifi
cation, or for denial of a permit renewal application. Under Section 
309(d) of the CWA, where the permittee violates conditions implementing CWA 
Sections 301, 302, 306, 307, 308, 318, or 405, he or she may be liable for 
civil penalties of up to $10,000 per day of violation. Persons who will
fully or negligently violate these same conditions are subject to criminal 
penalties of $25,000 per day of violation, imprisonment for up to one year, 
or both. 

Proper Operation and Maintenance [Section 122.4l(e)] 

The permittee must at all times properly operate and maintain all facil
ities and systems of treatment and control (and related appurtenances) that 
are installed or used by the permit holder to achieve compliance with the 
permit conditions. This includes adequate laboratory controls and appro
priate quality assurance procedures. The operation of back-up or auxiltary 
facilities or similar systems installed by the permittee, is required when 
such operation is necessary to achieve compliance with the conditions of 
the permit. 

Duty To Mitigate [Section 122.4l(d)] 

A permittee must take all reasonable steps to minimize or prevent any 
discharge in violation of the permit that has a reasonable likelihood of 
adversely affecting human health or the environment. Note that this condi
tion does not impose liability for medical costs for persons harmed by the 
results of the noncompliance. See "Duty To Halt or Reduce Activity" below. 

Duty To Halt or Reduce Activity [Section 122.4l(c)] 

A permit holder, in an enforcement action, may not defend its facility's 
noncompliance on the grounds that it would have been necessary to halt or 
reduce activity of the regulated facility in order to avoid the violation. 
The permittee is expected to temporarily cease or reduce operations to 
maintain compliance. 

Duty To Provide Information [Section 122.4l(h)] 

The permittee must, within a reasonable time, provide the NPDES program 
director (generally either the regional program division director or the 
state NPDES director) with any information that the director may request to 
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determine whether cause exists for modifying, revoking and reissuing, or 
terminating a permit, or to determine permit compliance. For example, upon 
request, the permit holder must also furnish the director with copies of 
any records that, under the provision of the permit, are required to be 
kept. 

Inspection and Entry [Section 122.4l(i)] 

The permittee must allow the NPDES program director or an authorized repre
sentative who presents credentials and other documents as may be required 
by law, to: 

• Enter the permit holder's premises where the regulated facility or 
activity is located or where records must be kept in accordance 
with permit conditions; 

• Have access to and copy, at reasonable times, any records that must 
be kept in accordance with permit conditions; 

• Inspect, at reasonable times, any facility, equipment (including 
monitoring and control equipment), practices, and operations 
regulated or required by a permit; and 

• Sample or monitor, at reasonable times, for the purpose of ensuring 
permit compliance or as otherwise authorized by the CWA, any sub
stances or parameters at any location. 

Monitoring and Recordkeeping [Section 122.4l(j)) 

Monitoring Requirements 

The NPDES regulations require the permittee to monitor the mass (or other 
measurement specified in the permit) for each pollutant or indicator 
limited by the permit and the volume of effluent discharged from each 
outfall. In addition, the permittee may be required to take any other 
appropriate measurements, including: 

• Pollutants subject to notification requirements; 

• Pollutants in intake water (in the case of net limitations); and 

• Frequency and rate of discharge for noncontinuous discharges. 

The permittee's samples and measurements must be representative of the 
regulated activity, and the permittee must take all samples and measure
ments at the locations and with the frequency specified in the permit. If 
the permit holder monitors any pollutant more frequently than required by 
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the permit, he or she must include the results of this additional testing 
in the calculation and reporting of the data submitted in the DMR.. Any 
calculations made for pollutant limitations, which require an averaging of 
measurements, shall use an arithmetic means unless the permit specifies 
otherwise [40 C.F.R. §122.4l(a)]. Approved testing procedures for 
sampling are established in 40 C.F.R. Part 136. 

Recordkeeping 

The permittee must retain records of all monitoring information for a 
period of at least three years from the date of each sample, measurement, 
report, or application. The NPDES director may extend this period upon 
request. Required records include all calibration and maintenance records, 
all original strip chart recordings, copies of all reports required by the 
permit, and records of all data used to complete the permit application. 

Monitoring records must include the following: 

• The date, exact place, and time of the sample or measurement; 

• The individuals who performed the sampling or measurement; 

• The dates that the analyses were performed; 

• The names of the individuals who performed the analyses; 

• The analytical techniques or methods that were used; and 

• The results of such analyses • 

Reporting and Signatory Requirements (Sections 122.41, 122.42, and 122.22) 

Reporting Requirements 

Under 40 C.F.R. §§122.41(1)(4) and 123.22(d), the state or EPA permictee 
must report all monitoring results on a Discharge Monitoring Report (DMR) 
form. The frequency of submission of the DMR depends on the nature and 
effect of the discharge and is designated in the permit, but in no case 
will the frequency be set at less than one year [40 C.F.R. §122.44(i)(2)]. 

The permittee must report any noncompliance that may endanger health or the 
environment within 24 hours from the time he or she becomes aware of the 
circumstances, and, unless waived, must provide the director with a written 
submission five days later. The written submission must contain a descrip
tion of the cause of noncompliance, the period of noncompliance (including 
exact dates and times), the anticipated time it is expected to continue, 
and finally the steps taken or planned to reduce, eliminate, or prevent a 
recurrence of the noncompliance. 
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Under 40 C.F.R. §122.41(1)(6), the permittee must report the following 
within 24 hours: 

• An unanticipated bypass that exceeds any effluent limitation in the 
permit. (The director may waive the written report on a case-by
case basis if he or she receives the oral report within 24 hours.); 

• An upset that exceeds any effluent limitation in the permit; or 

• A violation of the maximum daily discharge limitation for any 
pollutant listed in the permit as requiring 24-hour reporting. 

The permittee must report all other instances of noncompliance (which are 
not required to be reported within 24 hours) at the time he or she submits 
the DMR. All reports of progress toward interim and final requirements 
contained in a permit compliance schedule must be submitted no later than 
14 days following each schedule date [40 C.F.R. §§122.41(1)(5) and 
122.41(1)(7)]. 

A permittee wishing to transfer his or her permit must notify the direc
tor. The director may require modification or revocation and reissuance of 
the permit to change the name of the permittee [40 C.F.R. §122.41(1)(3)]. 

A person knowingly making a false statement, representation, or certifica
tion in any record or other document submitted or required to be maintained 
under the permit is subject to a fine of not more than $10,000 per viola
tion, imprisonment of not more than 6 months, or both [see CWA Section 
309 ( c)(Z)] • 

Reporting Toxic Pollutants 

A permittee (other than a publicly owned treatment works) must notify the 
NPDES director as soon as he or she has reason to believe that any activity 
has occurred or will occur that will result in the discharge of any toxic 
pollutant that is not limited in the permit and that would exceed the 
highest of the following levels: 

• One hundred micrograms per liter (100 ug/L); 

• Two hundred micrograms per liter (200 ug/L) for acrolein and 
acrylonitrile; five hundred micrograms per liter (500 ug/L) for 
2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one 
milligram per liter (1 mg/L) for antimony; 

• Five times the maximum concentration value reported for that 
pollutant in the permit application; or 

• The level established by the NPDES director in the permit. 

The permittee must also notify the NPDES director as soon as the facility 
has begun or expects to begin to use or manufacture, as either an inter
mediate or final product or by-product, any toxic pollutant that was not 
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reported in the permit application [40 c.F.R. §§122.42(a)(l) and 
122.42(a)(2)]. 

POTW Reporting 

All publicly owned treatment works (POTWs) must provide adequate notice to 
the NPDES director of any of the following: 

• Any new introduction of pollutants into the POTW from an indirect 
discharger that would be subject to CWA Section 301 (effluent 
limitations) and Section 306 (new source performance standards) if 
the facility were directly discharging the pollutants; and 

• Any substantial change in the volume or character of the pollutants 
introduced into the POTW since the time of permit issuance. 

Adequate notice includes information on (1) the quality and quantity of 
effluent introduced into the POTW, and (2) any anticipated impact of such 
change on the quality and quantity of the effluent that is discharged from 
the POTW [40 c.F.R. §122.42(b)]. 

Signatory Requirements 

Under 40 C.F.R. §§122.22 and 122.4l(k), the permittee must sign and certify 
all applications, reports, or information submitted to the director. 

Applications. All permit applications must be signed as follows: 

• For a corporation, permit applications must be signed by a respon
sible corporate officer, which means one of the following: 

A president, secretary, treasurer, or vice-president of the 
corporation who is in charge of a principal business function, 
or any other person who performs similar policy or decision
making functions; or 

The manager of one or more manufacturing, production, or operat
ing facilities that employs more than 250 persons or that has 
gross annual sales or expenditures exceeding $25 million (in 
second quarter 1980 dollars), if the authority to sign such 
documents has been assigned or delegated to the manager in 
accordance with corporate procedures; 

• For a partnership or sole proprietorship, permit applications must 
be signed by a general partner or the proprietor, respectively; and 

• For a municipality, state, federal, or other public agency, permit 
applications must be signed by either a principal executive officer 
or a ranking elected official. A principal executive officer of a 
federal agency includes: 
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-- The chief executive officer of the agency, or 

-- A senior executive officer having responsibility for the overall 
operation of a principal geographic unit of the agency 
[40 C.F.R. §l22.22(a)]. 

Reports. All reports required by permits and any other information reques
ted by the director must be signed by a person described above under 
"Applications" or by a duly authorized representative of that person. A 
representative is duly authorized only if the following conditions are met: 

• Written authorization is submitted to the director; and 

• The authorization specifies either an individual or a position 
having overall responsibility for environmental matters for the 
company or responsibility for the overall operation of the regu
lated facility or activity such as plant manager, operator of a 
well or a well field, superintendent, or a position of equivalent 
responsibility [40 C.F.R. §122.22(b)]. 

Certification. Any person authorized (as described above) to sign a docu
ment shall make the following certification: 

I certify under penalty of law that this document and 
all attachments were prepared under my direction or 
supervision in accordance with a system designed to 
ensure that qualified personnel properly gather and 
evaluate the information submitted. Based on my in
quiry of the person or persons who manage the system 
or those directly responsible for gathering the 
information, the information submitted is, to the 
best of my knowledge and belief, true, accurate, and 
complete. I am aware that there are significant 
penalties for submitting false information including 
the possibility of fine and imprisonment for knowing 
violations [40 C.F.R. §122.22(d)]. 

Notice of Planned Physical Alterations or Additions [Section 122.41(1)] 

The permittee must give advance notice to the director of any planned 
physical alterations or additions to the permitted facility where: 

• The alteration or addition to the facility may meet one of the 
criteria or determining whether a facility is a new source; or 

• The alteration or addition could significantly change the nature of 
or increase the quantity of pollutants discharged. LThis notifica
tion requirement also applies to pollutants that are not subject to 
either effluent limitations in the permit or to the toxic discharge 
notification requirements in 40 C.F.R. ~122.42(a).] 
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Bypass of Treatment Facilities [Section 122.41(m)] 

Bypass occurs where the permittee intentionally diverts a waste stream away 
from a treatment facility. The NPDES regulations generally prohibit bypass 
unless: 

• The bypass was unavoidable and necessary to prevent loss of life, 
personal injury, or severe property damage. Severe property damage 
means substantial physical damage to property, damage to the treat
ment facilities that causes them to become inoperable, or substan
tial and permanent loss of natural resources that can reasonably be 
expected to occur in the absence of a bypass. Severe property 
damage does not mean economic loss caused by delays in production; 
or 

• There were no feasible alternatives to the bypass, such as using 
auxiliary treatment facilities, retaining untreated wastes, or per
forming necessary maintenance during normal periods of equipment 
down time. This condition is not satisfied if adequate back-up 
equipment should have been installed in the exercise of reasonable 
engineering judgment to prevent a bypass that occurred during 
normal equipment down time or preventive maintenance. 

Bypass does not constitute a violation where it has not caused effluent 
limitations to be exceeded, and only if it is necessary for essential 
maintenance to ensure efficient operation of the treatment facility. 
Essential maintenance includes repairs and maintenance that cannot wait 
until the production process is not in operation. Economic considerations 
alone do not qualify maintenance as essential. 

If the permittee knows in advance of the need for a bypass that will exceed 
the limits of the permit, the permittee must submit prior notice, if pos
sible, at least 10 days before the date of the bypass. The director may 
approve an anticipated bypass after considering its adverse effects, if he 
or she determines that it will meet the conditions listed above. 

The permittee must submit notice of an unanticipated bypass within 24 hours 
following the incident. 

Upset Conditions [Section 122.4l(n)] 

An upset is an exceptional incident in which there is unintentional and 
temporary noncompliance with technology-based limitations due to factors 
beyond the permittee's reasonable control. An upset does not include non
compliance caused by operational error, improperly designed facilities, 
inadequate facilities, lack of preventive maintenance, carelessness, or 
improper operation. 
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An upset constitutes an affirmative defense to an action brought for non
compliance with technology-based limitations. It is not an affirmative 
defense for violations of water quality standards. The administrative 
denial of this affirmative defense alone does not constitute final Agency 
action subject to judicial review. 

A permittee who wishes to establish the affirmative defense of upset must 
demonstrate, through properly signed, contemporaneous operating logs or 
other relevant evidence, that the following conditions were in effect at 
the time of the upset: 

• The permittee can identify the cause of the upset; 

• The permitted facility was being properly operated at the time; 

• The permittee submitted notice of the upset within 24 hours follow
ing the incident; and 

• The permittee complied with any remedial measures required by the 
permit. 

The permittee who seeks to establish an upset has the burden of proof in an 
enforcement action. 

Duty To Reapply [Section 122.4l(b)] 

If the permittee wishes to continue an activity after the expiration date 
of the permit, the permittee must apply for and obtain a new permit. The 
application must be submitted at least 180 days before the expiration date 
of the existing permit. The NPDES director may grant permission to submit 
an application less than 180 days before expiration, but no later than the 
permit expiration date [40 C.F.R. §122.2l(d)]. 
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3 Permit as a Shield 

The General Rule 

Section 402(k) of the Act states that "(c]ompliance with a permit ••• shall 
be deemed compliance, for purposes of Sections 309 [Agency enforcement 
actions] and 505 [citizen suits]," with the following sections: 

§301 Effluent limitations 
§302 Water quality-related effluent limitations 
§306 National performance standards 
§307 Toxic and pretreatment standards 
§403 Ocean discharge criteria 

The permittee may generally discharge a substance in any quantity not 
specifically limited by the permit (Montgomery Environmental Coalition v. 
Costle, 646 F. 2d. 568, 588 (D.C. Cir. 1980)]. Permit compliance may 
shield the discharger and may establish an absolute defense against either 
a government enforcement action or a citizen suit. To obtain the shield, 
permittees must provide all information on their discharge requested by EPA 
during the permit application process. Permit compliance does not shield 
the discharger against certain actions such as a Section 504 emergency 
enforcement action, a Section 307 toxics standards action, or a Section 308 
or 309(f) action. Further, EPA may bring suit under the emergency provi
sion of the Safe Drinking Water Act, if there is an endangerment to drink
ing water supplies. 

The shield concept is based on the presumption that the permit writer had 
adequate information describing the nature of' the pollutants to be dis
charged and has incorporated this information into the permit limitations. 
Further, it provides the permittee some certainty on how to manage his or 
her treatment activities. 

In E.I. duPont de Nemours & Co. v. Train, 430 U.S. 112, 138 n. 28 (1977), 
the U.S. Supreme Court interpreted Section 402(k) as "giving permits 
finality," and stated that "the purpose of §402(k) seems to be to insulate 
permit holders from changes in various regulations during the period of a 
permit and to relieve them of having to litigate ••• the question whether 
their permits are sufficiently strict." 
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Exceptions to the General Rule 

Section 402(k) provides that compliance with the permit will not be deemed 
compliance with any standard imposed under Section 307 (toxic and pretreat
ment standards) for a toxic pollutant injurious to human health. Permit 
holders must comply with new or revised standards for toxic pollutants by 
the date specified in the rulemaking. These Section 307(a) standards can 
be found in 40 C.F.R. Part 129. Thus, the lack of a permit limitation for 
a toxic standard does not preclude an enforcement action for the violation 
of that standard. 

In the leading Section 402(k) decision, Inland Steel Co. v. EPA [574 F. 
2d. 367, 373 (7th Cir. 1978)), the court held that Section 402(a)(3) 
authorizes EPA to terminate or modify a permit to reflect subsequently 
adopted toxic pollutant standards. [See 40 C.F.R. §122.62(a)(6).] The 
court further stated that: 

The language [of §402(k)] should be read to mean that a 
permit insulates the permit holder from any change in the 
regulation until the change is incorporated into the per
mit, and as a recognition that changes in the regulations, 
except for those prescribing standards for toxic pollutants 
injurious to human health, are not self-executing but must 
be placed in a permit before they can be enforced against a 
permit holder. (564 F. 2d at 373) [emphasis added] 

The court reasoned that the protection of human health should not be 
delayed while proceedings are undertaken to modify the permits of those 
facilities discharging the toxic pollutant. 

The District of Columbia Court of Appeals has agreed with Inland Steel in 
two opinions. In Hercules Inc. v. EPA [598 F. 2d. 91, 130 (D.C. Cir. 
1978)], the court noted that "dischargers must meet newly established toxic 
standards even before their permits have been revised to include them." In 
Environmental Defense Fund v. EPA [598 F. 2d. 62, 73 (D.C. Cir. 1978)], the 
court stated that "citizen sui~for violations of Section 307 [are] free 
from certain procedural requirements of other citizen suits; [and] that 
Section 307 standards [are] to become effective quickly." 

Where a permit is not modified to incorporate a new or revised toxic stan
dard, EPA regulations, nonetheless, require compliance within the time 
provided in the regulations that establish these prohibitions [40 C.F.R. 
§122.41(a)(l)]. Of course, once the permit has been modified, the permit 
holder is also susceptible to either a Section 309 enforcement action or a 
Section 505 citizen suit for noncompliance. 

Section 504 of the CWA provides a second important exception to the shield 
concept. Section 504 authorizes the Administrator to seek an injunction 
against any discharger in the event of imminent and substantial endanger
ment to human health or welfare. Finally, neither Section 308 violations 
nor Section 309(f) actions are covered by the general rule. 
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4 Issuance of Best Professional Judgment 
Permits 

Setting BPJ Permit Limitations 

As discussed in Chapter One, each discharger must comply with technology
based limitations based on either (1) national effluent limitation guide
lines or (2) in the absence of applicable guidelines, a case-by-case deter
mination made by a permit writer of the appropriate level of treatment 
technology. This latter type of limitation is referred to as a best pro
fessional judgment (BPJ) permit limitation. BPJ permit limitations may 
also be used in conjunction with a national guideline where the guideline 
does not address a particular pollutant that is discharged. 

Section 402(a)(l) of the CWA states: 

[T]he Administrator may ••• issue a permit for the discharge 
of any pollutant ••• upon condition that such discharge will 
meet either all applicable requirements under Sections 301, 
302, 306, 307, 308 and 403 of the Act, or, prior to the 
taking of necessary implementing actions relating to all 
such requirements, such conditions as the Administrator 
determines are necessary to carry out the provisions of 
this Act. (Emphases added) 

See also U.S. Steel Corp. v. Train [556 F. 2d. 822, 844 (7th Cir. 1977)] 
and NRDC v. Train [510 F. 2d. 692, 709-710 (D.C. Cir. 1975)]. 

The Supreme Court recognized in E.I. du Pont Nemours & Co. v. Train [430 
U.S. 112 (1977)] that "large numbers of permits could be issued before the 
§301 [effluent guideline] regulations were promulgated" (430 U.S. at 134 
n.24). [Accord, NRDC v. Train, 510 F. 2d 692, 696 n.9 (D.c. Cir. 1975); 
United States v. ~ill~ 508 F. Supp. 734, 739 (D. Del. 1981); 
Homestake Mining Co. v. EPA, 477 F. Supp. 1279, 1288 (D. S.D. 1979); 
and United States v. Cutter Laboratories, Inc., 413 F. Supp. 1295 (E.D. 
Tenn. 1976).] Section 402(a)(l) and its implementing regulations "clearly 
provide for the issuance of NPDES permits prior to the establishment of 
effluent limitations" by regulation (Id. at 1298). 
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In developing a BPJ permit, the permit writer first determines the appro
priate BCT or BAT technology requirements for the entire industry and then 
considers any site-specific factors that make the particular discharger 
different from the industry in general [see U.S. Steel Corp. v. Train, 556 
F. 2d 827, 844 (7th Cir. 1977)). In making this determination, permit 
writers apply the following factors listed in CWA Section 304(b). 

General Factors To Consider (all BPJ Permits) 

• The age of the equipment and facilities involved; 

• The industrial processes used; 

• The engineering aspects of the application of various types of 
control techniques, process changes, nonwater-quality environmental 
impacts; and 

• Any other factor that the Administrator deems appropriate. 

Special Factors To Consider for: 

BPJ-Best Practicable Technology (BPT) Permits. The total cost of the 
applicable technology should be considered in relation to the effluent 
reduction benefits to be achieved from the application of BPT. 

BPJ-Best Available Technology (BAT) Permits. Permit writers should 
consider the following points: 

• Existing treatment techniques; 

• Process and procedure innovations; 

• Operating methods and other alternatives for classes and 
categories of point sources; and 

• Cost of achieving such effluent reduction. 

BPJ-Best Conventional Technology (BCT) Permits. Permit writers must 
analyze the cost of attaining a BCT-level reduction in effluents and 
the effluent reduction benefits derived by both POTWs and industrial 
point sources. 

Other Factors To Consider 

In addition to these general and special factors, permit writers should 
consider the control measures and practices that are available to eliminate 
discharge of pollutants from categories and classes of point sources, tak
ing into account the cost of such elimination. EPA has published a Treat
ability Manual to aid permit writers in these efforts. The manual can be 
obtained from the Permits Division, Office of Water. 
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Issuing the BPJ Permit 

A fact sheet must accompany the following proposed BPJ permits (see 40 
C.F.R. §§124.8 and 124.56): 

• Major dischargers; 

• General permits; 

• Draft permits incorporating a variance; 

• Draft permits that raise major issues or are the subject of wide
spread public interest; 

• Draft.permits controlling toxic pollutants; · 

• Draft permits limiting internal waste streams; and 

• Draft permits limiting indicator pollutants. 

The fact sheet contains an analysis and explanation of the calculations or 
other determinations of the derivation of the BPJ limitations and condi
tions in the specific permit. (Note that, when EPA establishes a metho
dology for setting BCT effluent limitations, it will require all permit 
writers to use that methodology when developing BPJ-BCT limitations.) A 
fact sheet that fails to provide adequate rationale for the limitations may 
result in a successful challenge to the permit. 

Effluent guidelines can only be challenged in the U.S. Court of Appeals 
within 90 days following promulgation of the guidelines and cannot be chal
lenged in an evidentiary hearing. A BPJ determination may be the subject 
of an evidentiary hearing conducted according to the Administrative 
Procedure Act (APA), 5 u.s.c. Section 556 and 40 C.F.R. Part 124 Subpart 
E. However, a permit based on an effluent guideline may not be challenged 
in an evidentiary hearing except on factual questions relating to 
application to the particular discharge. 

BPJ permits have full force and effect and are binding upon the permit 
holder. Like permits using BAT and BCT limitation guidelines, BPJ permits 
are enforceable under Sections 309 and 505 of the Act. 

EPA may not relax a BPJ limitation if the final BCT or BAT guideline is 
less stringent than the BPJ permit, unless the permit holder can show that 
its operation and maintenance costs are totally disproportionate to those 
considered in the subsequently promulgated guideline [40 C.F.R. §122.62 
(a)]. In the event the BCT or BAT limitations are more stringent, the 
permittee is shielded from the tougher standards unless the permit is 
modified. 
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5 Special NPDES Evidentiary Hearing 
Procedures 

Any interested person may challenge an issued NPDES perm.it, except a 
general permit [40 C.F.R. §124.7l(a)], by requesting a formal hearing. 
General permits, which are similar to regulations and not adjudication, 
cannot be challenged administratively, but only in a court. Requesting an 
evidentiary hearing and a subsequent appeal to the Administrator are pre
requisites to judicial review for an individual EPA-issued NPDES permit, 
according to 40 C.F.R. §124.9l(e), Section 704 of the Administrative 
Procedure Act (APA), and Section 509(b}(l) of the CWA. 

Request for a Hearing 

A permittee or any interested person must file a request for an NPDES evi
dentiary hearing (hereafter referred to as "hearing"} with the Regional 
Administrator (RA) within 30 days of a final permit decision [40 C.F.R. 
§124.74(a)]. The requestor sends a letter that identifies the requestor, 
his or her interest in the permit, the contested permit conditions, pro
posals for alternative conditions (including deletion), the legal and 
factual issues to be resolved, and an estimate of the amount of time 
necessary for the hearing. 

The RA has 30 days to respond to a hearing request. The RA must deny a 
request that raises only purely legal issues. The requestor may appeal a 
denial to the Administrator. The RA will grant a request that raises 
material issues of fact relevant to permit issuance [see 40 C.F.R. 
§124.75(a)(l)]. The RA must provide reasons for denying the hearing 
request. Appeals resulting from an RA's denial must be taken to the 
Administrator within 30 days of the denial (see 40 C.F.R. §124.91). 

Filing Documents 

Each party must file (with the Regional Hearing Clerk) an original and one 
copy of all written submissions related to the hearing. The parties must 
also serve these documents (either by mail or personal delivery) to all 
other parties to the proceeding and to the Administrative Law Judge (ALJ). 
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The party must then file an affidavit of service with the Regional Hearing 
Clerk [40 C.F.R. §124.SO(a-c)]. 

The clerk will maintain a record of all involved parties, including service 
addresses, telephone numbers, and the name and telephone number of any 
attorney representing any party. This information is available on request 
[40 C.F.R §124.80(d)]. 

Ex Parte Communications 

The ~A prohibits any decisionmakers from engaging in ~ parte discussions 
of the merits of a formal hearing with interested persons outside the 
Agency [5 u.s.c. §557(d)]. The APA also contains a separation-of-functions 
provision, which prohibits anyone involved in investigative or prosecu
torial functions from participating in the hearing, or giving advice to the 
ALJ [5 u.s.c. §SS4(d)]. These two provisions are meant to ensure impartial 
decisionmaking by the Agency. EPA employees, consultants, and contractors 
who are either called as witnesses or assisted in developing the draft 
permit (which is the subject of the hearing), have been designated as 
members of the Agency trial staff, and may not participate in~ parte 
contacts [see 40 C.F.R. §124.78(a)(l)]. 

Prehearing Conferences 

EPA regulations (40 C.F.R. §124.83) provide for prehearing conferences. 
These conferences may be convened at the request of any party of record, or 
on motion of the ALJ [40 C.F.R §124.83(a)]. The prehearing conference may 
be used to: 

• Limit, simplify, or clarify the issues in dispute; 

• Establish admissions of facts and the genuineness of documents to 
be received in evidence; 

• Collect all written testimony and mark items for identification; 

• Identify expert witnesses (the ALJ can request a summary of the 
anticipated expert testimony); 

• Raise objections to any written documents, or other exhibits, 
submitted in evidence; 

• Agree on stipulations of proof; and 

• Determine any remaining scheduling needs. 
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Following the prehearing conference, the ALJ issues a prehearing order 
reciting all action taken during the conference, the parameters of the 
hearing, and the procedures to be used [40 C.F.R. §124.83(e)]. 

Motions 

Any party may file a motion on any matter related to the proceeding, 
including a motion to dismiss [40 C.F.R. §124.86). Each motion must be in 
writing and properly served unless offered orally during the hearing. 

Any party may file a response to a motion within 10 days after receiving 
service. The ALJ may shorten this period to 3 days or extend it for 10 
additional days if the respondent can demonstrate good cause. 

Unless contrary to legislative intent, motions to apply recently enacted 
statutory provisions will be granted. Motions to apply new EPA regulations 
will be granted if they will not unduly prejudice a party [40 C.F.R. 
§124.86(c)]. 

Summary Determinations 

Any party may file a motion for summary determination.with or without 
supporting affidavits and briefs on any issue on the basis that there is no 
genuine issue of material fact for adjudication. The motion must be filed 
at least 45 days before the date set for the hearing* [40 C.F.R 
§124.84(a)]. 

Any party must make a response or countermotion for summary determination 
within 30 days of receipt of service. Responsive motions must clearly 
demonstrate that the motion involves genuine issues of material fact. All 
affidavits must be based on personal knowledge and must state that the 
affiant is competent to testify to the matters stated therein [40 C.F.R. 
§124.84(c)]. 

The ALJ must rule on the motion within 30 days of the filing of responsive 
briefs [40 C.F.R. §124.84(d)]. The denial of a motion for summary 
determination may be certified for interlocutory appeal under 40 C.F.R. 
§124.84(e) (see Interlocutory Appeals). 

* Upon a showing of good cause, the motion may be filed at any time prior 
to the conclusion of the hearing. 
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Hearing Procedures 

After the RA has granted a hearing request and designated an ALJ and trial 
staff, he or she must decide which procedures to use in the proceeding. If 
the permit in controversy constitutes an initial licensing under 40 C.F.R. 
§124.111 (the first decision on permit issuance to a person who has not 
previously held one), the RA may elect either the Section 124, Subpart E 
(evidentiary) hearing procedures, or the Section 124, Subpart F (non
adversary) procedures, even if no party has requested that Subpart F be 
applied. If the permit is not an initial license under Section 124.111, 
the RA can still choose to use Subpart F if no party offers a valid objec
tion [40 C.F.R. §124.75(a)(2-3)]. 

Burden of Proof 

Every party may be represented by legal counsel during the proceeding. EPA 
has the burden to justify final permit conditions that have been chal
lenged. The permittee has the burden of pursuading the Agency to issue a 
permit authorizing pollutants to be discharged. Third parties have the 
burden of proof for any issues they raise during the hearing [40 C.F.R. 
§124.SS(a)]. 

Discretionary Powers of the ALJ 

The ALJ may rule on any of the following issues and topics: 

• The exact date, time, and place of the hearing; 

• Whether to hold a prehearing conference and, if so, its agenda; 

• Determination of what facts are in dispute (scope of the hearing); 

• Administration of oaths; 

• Admissibility of evidence; 

• Identification and certification of issues for interlocutory 
appeal; 

• Time limits for filing motions; 

• Whether or not issues in complex cases should be decided 
separately; 

• Allowing cross examinations when the proponent can justify the 
request; 

• What information can be claimed as confidential business 
information; 
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• Whether testimony of opposing witnesses should be heard 
simultaneously; 

• The conduct of the hearing participants; and 

• Taking any other action that would not be inconsistent with Section 
124, Subpart E [see 40 C.F.R. §124.SS(b)]. 

Relevancy of Evidence 

The federal rules of evidence for judicial proceedings do not apply to 
hearings. All relevant, competent, and material evidence presented will be 
admitted unless repetitious [40 C.F.R. §124.85(d)]. The parties should 
submit all written evidence before the beginning of the hearing unless good 
cause can be shown by the proponent. The administrative record of the 
draft permit proceedings is automatically admitted into evidence.* 
Objections to evidence will be deemed waived unless parties raise their 
objections promptly. All rulings by the ALJ are appealable to the 
Administrator. 

Interlocutory Appeals 

To appeal a particular order or ruling made by the ALJ before the conclu
sion of the hearing, or before the ALJ's initial decision is issued, a 
party must obtain a certification that the matter is proper for an inter
locutory appeal to the Administrator. The party must file a request for 
certification in writing, within 10 days of service of the notice of the 
order or ruling, and the request must briefly state the grounds for the 
appeal [40 C.F.R. §124.90(a)]. 

* EPA regulations 40 C.F.R. §124.13 and §124.76 authorize the RA to 
require the submission of all evidence, including supporting informa
tion, during the draft permit comment period. The failure to submit 
these materials in a timely manner will prevent their use during a 
subsequent evidentiary hearing. The RA must reasonably believe that the 
permit issuance will be contested and that requiring the information 
during the comment period may substantially expedite the decisionmaking 
process. 
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6 The Freedom of Information Act 

The Freedom of Information Act (FOIA), 5 u.s.c. Section 552, is not a part 
of the CWA, but personnel involved in compliance and enforcement activities 
occasionally respond to FOIA requests. Essentially, FOIA provides for 
public access to government documents, subject to some limitations. EPA 
regulations state that the Agency "will make the fullest possible disclo
sure of records to the public, consistent with the rights of individuals to 
privacy, the rights of persons in business information entitled to confi
dential treatment, and the need for EPA to promote frank internal policy 
deliberations and to pursue its official activities without undue 
disruption." [40 C.F.R. §2.lOl(a).] 

The regulations implementing the FOIA at EPA are contained in 40 C.F.R. 
Part 2. Actually, these regulations govern any request for information 
whether styled as an FOIA request or otherwise [40 C.F.R. §2.104]. 

Each Regional Off ice and Headquarters has a Freedom of Information Officer 
to whom public requests for information must be sent and who monitors pro
cessing of the request. [The addresses are listed at 40 C.F.R. §2.106.] 
Should a request for information come to you instead, you must promptly 
forward it to the appropriate officer. Requests must be in writing and 
"reasonably describe" the records sought in a way that permits EPA to iden
tify and locate them. [40 C.F.R. §2.108.] If the description is not suf
ficient, EPA must notify the requestor that the request will not be further 
processed until additional information is provided. [40 C.F.R. §2.109.] 

The Freedom of Information Officer notifies EPA of fices believed to be 
responsible for maintaining the records in the request. Assuming the 
request is sufficient to permit identification and location of the records, 
the responsible EPA office(s) must promptly locate the records, or deter
mine that they do not exist, or that they are located in another EPA office 
or another agency. If the records have been claimed as "business confiden
tial," the office must comply with Subpart B of 40 C.F.R. Part 2 (see 
below). The responsible office must also determine whether records are 
exempt from disclosure and why. 
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EPA must send a written initial determination to the requestor not later 
than the 10th working day after the date of receipt of the request in the 
office of the Freedom of Information Officer. The determination must state 
which of the requested records will, and which will not, be released, and 
the reason for any denial. [40 C.F.R. §2.112.] Section 2.112(e) permits 
extensions of time in certain limited circumstances. 

Denials of FOIA Requests 

EPA may deny an FOIA request only for any of the following reasons: 

• The record is not known to exist; 

• The record is not in EPA's possession; 

• The record has been published in the Federal Register, or is other
wise published and available for sale; 

• A statute, regulation under Part 2, or a court order prohibits dis
closure; 

• The record is exempt from mandatory disclosure under S u.s.c. 
Section 552(b), and EPA has decided that the public interest would 
not be served by disclosure; 

• Initial denial is requested because a third party must be consulted 
in connection with a confidential business information claim; or 

• The record is believed to exist but has not yet been located 
[40 C.F.R. §2.113(a)]. 

The initial determination must list which records are being withheld and 
the basis for withholding them. However, if the acknowledgment of the 
existence or nonexistence of records would, in and of itself, reveal confi
dential business information, the initial determination should state that 
the request is denied "because either the records do not exist or they are 
exempt from mandatory disclosure ••• " (40 C.F.R. §2.113(d).] If the 
initial determination denies any part of the request, the determination 
must state that the requestor may appeal the denial by written appeal 
within 30 days of receipt of the determination. [40 C.F.R. §2.113(f).] 

The Office of General Counsel decides appeals and must make the final 
determination in writing in most cases within 20 working days of receipt of 
the appeal. If the Office of General Counsel denies the appeal, the denial 
must state which exemptions in 5 u.s.c. Section 552(b) apply and the 
reasons for the denial of the appeal. The denial must also state that 
judicial review of the determination may be obtained in the U.S. district 
court in which the complainant resides, or in which the Agency records are 
situated, or in the District of Columbia. [40 C.F.R. §2.116.] 
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Exemptions 

The FOIA provides nine categories of exemptions from mandatory disclosure 
[40 C.F.R. §2.118). If the record does not fall into one of the nine 
categories listed below, EPA must disclose the record. Even if the record 
does fall into one of the categories, EPA still must disclose it if no 
important purpose would be served by withholding the documents. Those 
categories of exemptions for which EPA will not disclose records unless 
ordered to do so by a federal court or in exceptional circumstances are 
noted with an asterisk. [See 40 C.F.R. §2.119.) 

• Specifically authorized under criteria established by an Executive 
Order to be kept secret in the interest of national defense or 
foreign policy and are in fact properly classified pursuant to such 
Executive Order.* 

• Related solely to the internal personnel rules and practices of an 
agency. 

• Specifically exempted from disclosure by statute if the statute 
requires the matters be withheld in such a manner as to leave no 
discretion on the issue, or establishes particular criteria for 
withholding, or refers to particular types of matters to be 
withheld.* 

• Trade secrets and commercial or financial information obtained from 
a person that is privileged or confidential.* 

• Interagency or intra-agency memorandums or letters that would not 
be available by law to a party other than an agency in litigation 
with the agency. 

• Personnel and medical files and similar files the disclosure of 
which would constitute a clearly unwarranted invasion of personal 
privacy.* 

• Investigatory records compiled for law enforcement purposes. 

• Contained in or related to examination, operating, or condition 
reports prepared by, on behalf of, or for the use of an agency 
responsible for the regulation or supervision of financial 
institutions.* 

• Geological and geophysical information and data, including maps, 
concerning wells.* 

EPA charges requestors for costs associated with searching and reproducing 
records. The fees, payment schedules, and waivers of fees are contained in 
40 C.F.R. §2.120. 

CWA Compliance/Enforcement 11-27 Guidance Manual 1985 



Chapter Eleven The Freedom of Information Act 

CWA Compliance/Eof orcement 11-28 Guidance Manual 1985 



-
Chapter Eleven 

7 Protection of Confidential Business 
Information 

In various circumstances, EPA employees handle information from businesses 
that includes information falling within "the concept of trade secrecy and 
other related legal concepts which give (or may give) a business the right 
to preserve the confidentiality of business information and to limit its 
use or disclosure by others in order that the business may obtain or retain 
business advantages it derives from its rights in the information." [40 
C.F.R. §2.20l(e).] Proper protection of confidential business information 
(CBI) is extremely important; in fact Congress enacted the following 
criminal provision more than 20 years before the founding of EPA: 

Whoever, being an officer or employee of the United States 
or of any department or agency thereof, ••• publishes, 
divulges, discloses, or makes known in any manner or to 
any extent not authorized by law any information coming to 
him in the course of his employment or official duties or 
by reason of any examination or investigation made by, or 
return, report or record made to or filed with, such de
department or agency or officer or employee thereof, which 
information concerns or relates to the trade secrets, pro
cesses, operations, style of work, or apparatus, or to the 
identity, confidential statistical data, amount or source 
of any income, profits, losses, or expenditures of any 
person, firm, partnership, corporation, or association; or 
permits any income return or copy thereof or any book con
taining any abstract or particulars thereof to be seen or 

_examined by any person except as provided by law; shall be 
fined not more than $1,000, or imprisoned not more than 
one year, or both; and shall be removed from office or 
employment. [18 u.s.c. ~1905.] 

EPA regulations at 40 C.F.R. Part 2, Subpart B, specifically govern the 
handling of CBI under all EPA statutes (40 C.F.R. ~2.302 applies to CBI 
under the CWA). The basic rules of Subpart B apply except to the extent 
modified or superseded by Section 2.302 or 40 C.F.R. ~122.7. [40 C.F.R 0 

~2.202(c).] 

Effluent data are not entitled to confidential treatment; such data are 
defined for purposes of the confidentiality regulations at 40 c.F.R. 
~2.302. Permits, permit applicants, and names and addresses of permit 
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three working days; see Section 2.204(c)(2)(ii)], then the information is 
not entitled to confidential treatment. 

If the company makes a claim, the EPA office must make a preliminary deter
mination after considering 40 C.F.R. §§2.203 and 2.208 and any previous 
determinations under Subpart B that might be applicable. 

If the EPA office determines that the information might be CBI, the office 
must: 

1. Furnish a written notice to each affected company stating that EPA 
is determining whether the information is entitled to confidential 
treatment and affording the company an opportunity to comment; 

2. Furnish a determination to the person requesting such information 
that EPA is inquiring into whether the information is entitled to 
confidential treatment; that, therefore the request is initially 
denied; and, that after further inquiry the Office of General 
Counsel will issue a final determination; and 

3. Refer the matte~ to the Office of General Counsel for a final 
confidentiality determination. [See 40 c.F.R. §2.205.) 
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