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Agenda 



FIFTH NATIONAL TRAINING CONFERENCE ON PRP SEARCH ENHANCEMENT 
MAY 16-18, 2006 

Tuesday. May 16 

7:30 a.m. - 8:30 a.m. 

8:30- 8:45 

8:45-9:45 

9:45- 10:00 

10:00 - 11 :00 

II :00 • 12:00 

Noon-1:00 

1:00 - I :30 

1:30 - 2:30 

2:30- 2:45 

2:45 - 3:45 

3:45 - 4:45 

4:45- 5:00 

HYATT REGENCY ST. LOUIS 
One St. Louis Union Station, St. Louis, MO 

Registration 
[Coffee and Pastries] 

WELCOME AND OPENING REMARKS 
[lntroducuon of the Nat'I PRP Search Enhancement Team (Team)] 

USING SPECIALIZED EXPERTISE IN 
PRPSEARCHES: l~c..,:--11111 l omd111a1rn l.cn l\1ulhn Rcg 31 

FINANCIAL ANALYSIS /irrct11ditig per/or111i11g 
11bil1ty lo puJ• 111111/J'lel, i1le11tify;,,g co11ceuled reso11rcel, 
tmd i1111estigt1ti11g poslible /ra11d11fe11t co1ll'e_1·1111ce!>/ 

BREAK 

LIABILITY INSURANCE 

THE NATIONAL ENFORCEMENT 
INVESTIGATIONS CENTER (NEIC) 
& PRP SIIARCll EXPIIRTISE 

LUNCH BREAK 

Nancy Da:k/llQ & Team 
Neilima Senjalia/llQ 

Leo Mullin/Reg.3 

Ron Gonzale1JReg. I 

Gene Lubieniecki/NEIC 

Dr. Doug Kendall/NEIC 
.Ion Beihoffer/NEIC 
Don Smith/NEIC 

DISCUSSIONS OF PRP SEARCH ISSUES AT THE FOLLOWING 

TYPES OF SITES: I Scs-;llln (·urn d111.11rn ("her~ le :-.11c111:.k1 Reg 71 

RECYCLING SITES 

MINING SITES 

BREAK - [Refreshments Provided] 

AREA-WIDE GROUND WATER SITES 

SURPLUS GOVERNMENT PROPERTY/ 
FORMERLY USED DEFENSE SITE 

ANNOUNCEMENTS AND ADJOURN 

Carol Berns/Reg.2 

Joe Tieger/llQ 
Andrea MadiganfReg.8 

Lanre Vlcek/Reg.5 
Ste,·e ArbaughlReg.9 

Grechen Schmidt/Reg.ID 

Nancy Deck/llQ 
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Wcdncsdav. May 17 

I PLl·.\SI· :'\OTI·. l'h..: 8.00 - 9:00 a.m. sc ... !>lllll Oil PRP Scmd1 lknchmmkmg , ... for EPA folks ONLY I Ill\\ C\Cr. 
coffee and pastries are available for ALL pan1c1pants ;md a hr,·ak-out lhlom '' 111 he ,l\,11lahlc ( rBI>) for ~our 1"c 
durrng the l·PA Onl~ Sci.i.1011 Sc.: ~1ll1 at 9:00 am. lo hcgm Wcdnc.;da~ for ALLI 

Coffee and Pmtrie.,· Available tor All Startms: at 7. 45 a.m 

8:00-9:00 

EPA Only 

9:00-9:05 

9:05 - 10:00 

IO:OO - I0:30 

I 0:30 - I0:45 

I0:45 - 11 :45 

11 :45- Noon 

Noon -1:00 

1:00-1:15 

1:15-2:45 

2:45 - 3:00 

3:00 - 3:20 

3:20 - 4:50 

4:50- S:OO 

PRP SEARCH BENCHMARKING AND 
BEST PRACTICES 

GOOD MORNING AND ANNOUNCEMENTS 

DEVELOPMENTS IN LIABILITY AND 
BANKRUPTCY LAW /SeHi1111 l 'oonlm.1111" l 'h~ryk \11,111,J.1 
.111d < ·1.ir.:111:.: l·.:.11h,·1,011 11<)1 

CURRENT DEVELOPMENTS IN LIABILITY LAW 
/i11cl11di11g Aria/I tmd ill proge11y; Ro/1111 & lla11.\ 01•err11led, 
aml Ge11er11I Electric"l' UAO l111vs11it/ 

SUCCESSOR LIABILITY 

BREAK 

CURRENT DEVELOPMENTS IN 
BANKRUPTCY LAW 

BREAK - PLEASE NOTE Lunch Provided 

CONFERENCE LUNCHEON-· Buflct Style 
Kl Yl'\O IT SPI \Kl·I{ - Deputy Ass1smnt Adnumslrdlor 
Office of Enforccmcm and Complrance Assurance/I-IQ 

BREAK 

LIABILITY AND THE BROWNFIELDS 
AMENDMENTS Jiiicl11di11g tile 11ew "1111 uppropri11te 
i11q11iries" stu11durd/ 

BREAK - (Refreshments Provided] 

PRP SEARCH ISSUES AT MERCURY RELEASE 
SITES 

CORPORATE BUSINESS PRACTICES AND 
LIABILITY 

ANNOUNCEMENTS AND ADJOURN 

llruce Pum11hrey/llQ 

Nancy Deck/llQ 

Clarence l•eatherson/llQ 
Mike Northridge/llQ 

Cheryle Micinsl.i/Reg. 7 

Andrea Madigan/Reg.8 

CATllERINE R McCABE 

llelen KeplingerlllQ 

Bill Keener/Reg.9 

Wilda Cobb/Reg4 

Joe l"iegerltlQ 

Leo l\1ullin/Reg.3 

Nancy Deck/llQ 



Thursday. May 18 

8:00 - 8: 15 

8:15-9:00 

9:00- IO:l5 

10:15- I0:30 

I 0:30 - II :30 

11:30- 12:30 

12:30 - I :30 

I :30- 2:00 

2:00 - 2:45 

2:45-3:00 

3:00-4:00 

4:00-4:30 

4:30 
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GOOD MORNING AND ANNOUNCEMENTS 
[Cofli:c and Pasmcs] 

Nancy Dcck/llQ 

PROPERTY LAW /S£'Hlflll Cmml11111111r - ,\tl'plie11 lle.H/0(,'( -llQ/ 

TITLE SEARCHES 

SUPERFUND LIENS AND WINDFALL LIENS 

BREAK 

ENFORCEMENT OF ACCESS ORDERS AND 
THE PRPSEARCH 

LUNCH BREAK 

INSTITUTIONAL CONTROLS, THE MODEL 

ENVIRONMENTAL EASEMENT, AND THE 
NATIONAL IC STRATEGY 

Al TERNA Tl VE SITES /i11cl111li11g ''°"' at1er11a1fre 
site .\fat11s is deter111i11ed, tr11cki11g 11cti1•ities a11d expem·es 

11111lter11a1ive siles, a11d cost reco1•erJ• processes/ 

DEVELOPING NATIONAL REPOSITORIES 
FOR THE SHARING OF CORPORATE 
INFORMATION 

BREAK 

KATRINA AND RITA: OUR ROLE IN 
RESPONDING TO NATURAL DISASTERS 
.\I.mt:: .\11011'. l,\'D Nt:t'OR rs /."Jl(}M TllOSI: 11'110 
11..11 '/:'II/:'/;',\' /"111:.'NI:· 

REPORT OUT /Session Coordinators/ -ANY 
UNFINISHED BUSINESS - LAST WORDS 

ADJOURN - llAPPY TRAILS- UNTIL NEXT TIME! 

TRAVELSAJi'E 

Ste,•e llessll IQ 
Lance Vlcek/Reg.5 

Kathleen Wesl/Reg.4 
Bill Keener/Reg.9 

Ste,·e lle\s/l IQ 

Greg Sulli\•an/llQ 

Sheri Bianchin/Reg.5 

Ste,·e lless/llQ 

Tom Marks/Reg.5 

Scott Nightingale!KN 

Ste,·e Arbaugh!Reg.9 

Herb Miller/Reg.4 

Pam Tra\•is!Reg.6 
Norma Tharp/Rcg.7 
Grechen Schmidt!ReglO 

Senion Coordinators 

Nancy Deck/llQ 
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PRP Search Enhancement Team 



Region 

Reglon1 

Reglon2 

Reglon3 

Reglon4 

Regions 

Region& 

Reglon7 

Region a 

Region& 

Reglon10 

Headquarters 

Headquarters 

Headquarters 

Headquarters 

PRP SEARCH ENHANCEMENT TEAM and CONTACTS 
May2006 

Regional Contact 

James Israel 
(P) (617) 918-1270 
An. Barbara O"Toole 
(P) (617) 918-1408 

Carol Berns 
(P) (212) 637-31n 
(F) (212) 637-3104 

Carlyn Prisk 
(P) (215) 814-2625 
(F) (215) 814-3005 

Herb Miiier 
(P) (404) 562.ae&O 
(F) (404) 562-8842 

Fouad Dababneh 
(P)(312)~ 

Connie Suttlce 
(P)(214)665-7345 
(F) (214) 665-6660 
An. Lydia Johnson 
(P)(214)665-8419 

Cheryle Mlclnskl 

(P) (913) 551-7274 
(F) (913) 551-7925 
An. Norma Tharp 
(P) (913) 551-7076 

Greg Phoebe 
(P)(303)312-6466 
An. Mike Rudy 
(P) (303) 312-6332 

Steve Arbaugh 
(P)(415) 972-3113 
(F) (415) 947-3520 
An. Unda Ketellapper 
(P) (415) 972-3104 

Susan Haas 
(P)(206)553-2120 
AIL Grechen Schmidt 
(P) (206) 553-2587 

Nancy Deck, Team Leader 
(P) 564-6039 
(F) (202) 564-007 4 

Eric French 
(P) (202) 564-0051 
(F) (202) 564-007 4 

Clarence Featherson 
(P) (202) 564-4234 
(F) (202) 501-0269 

Monica Gardner, Mgmt. Advisor 
(P) (202) 564-6053 
(F) (202) 564-007 4 

Address 

U S. EPA, Region 1 
1 Congress Street 
Boston, MA 02203-2211 

Office of Regional Counsel 
290 Broadway - 17th Floor 
New Yori<, New Yori< 10007-1866 

Office of Enforcement & Cost Recovery Branch 
1650 Arch Street/3HS62 
Philadelphia, PA 19103 

Superfund Enforcement & Information Mgmt. Branch 
Waste Management Division 
61 Forsyth Street, S.W. 
Atlanta, GA 30303 

Remedial Enfon:ement Support Section 
n West Jackson Blvd. (Mail Code SR-6J) 
Chicago, IL 60604 

Cost Recovery Section 
Superfund Drvrs1on (6SF-AC) 
1445 Ross Avenue (Fountain Place) 
Dallas, TX 75202-2733 

USEPA Region 7 
Regional Counsel 
901 North 5"' Street 
Kansas City, KS 66101 

Offrce of Enforcement, Compliance, and 
Environmental Justice 
999 18th Streetl8ENF-RC, Surte # 300 
Denver, CO 80202-2466 

Superfund Division 
75 Hawthorne Street/SFD-7-B 
San FranCISCO, CA 94105 

1200 6th Avenue 
Mail Code: MIS ECL-110 
Seattle, WA 98101 

Office Of Site Remediation Enforcement 
1200 Pennsylvania Avenue, NW., 2273-A 
Washington, D.C. 20460 

Office Of Site Remediation Enforcement 
1200 Pennsylvania Avenue, NW., 2273-A 
Washington, D C. 20460 

Office Of Site Remediation Enforcement 
1200 Pennsylvania Avenue, N.W., 2273-A 
Washington, D C. 20460 

Office Of Srte Remediation Enforcement 
1200 Pennsylvania Avenue, N.W., 2273-A 

.. washington, D.C 20460 



NEILIMA SENJALIA 

Ms. Senjalia is the Deputy Director of the Policy and Program Evaluation Division in the Office 
of Site Remediation Enforcement, a part of Office of Enforcement and Compliance Assurance at 
the Environmental Protection Agency. Since joining EPA in 1989, she has held various staff and 
management positions in EP A's hazardous waste enforcement programs. Her current 
responsibilities include establishing policies for compelling private parties to clean up hazardous 
waste sites under the Superfund and Resource Conservation and Recovery Act corrective action 
programs, developing annual and long term strategic plans, setting goals and measures, and 
reporting accomplishments. Prior to joining EPA, Neilima worked in the environmental programs 
for the Naval Research Lab in the Department of Navy, State of West Virginia, and the District of 
Columbia. 
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Roster of Conference 
Participants 



Abendschan 
Sharon 

Aldridge 
Barbara 

Allen 
Don 

Arbaugh 
Steven 

Armstrong 
Greg 

Barnett 
Clint 

Bartman 
Fred 

Beihoffer 
Jon 

Bennett 
Alicia 

Berns 
Carol 

Bianchin 
Sheri 

Fifth National Training Conference on PRP Search Enhancement 
Roster of Conference Participants 

May 16-18, 2006 
St. Louis, MO 

303-312-6957 EPA-Region 8 abendschan.sharon@epa.gov 
999 I 8th Streeet, Ste. 300 
Denver, CO 80202 

214-665-2712 US EPA Region 6, Superfund aldridge.barbara@epa.gov 
Division, Cost Recovery 
1445 Ross Ave 
6SF-AC 
Dallas, TX 75202 

703-841-8020 DPRA Incorporated don.allen@dpra.com 
I 300 North 17th Street 
Suite950 
Arlington, VA 22209 

415-972-3113 Superfund Division arbaugh.steve@epa.gov 
SFD-7-B 
75 Hawthorne St 
San Francisco, CA 94105 

404-562-8872 U.S. EPA- Region 4 annstrong.greg@epa.gov 
61 Forsyth Street, S.W. 
Atlanta, GA 30303 

573-751-8370 MO Attorney General's Office chnt.bamett@ago.mo.gov 
P.O. Box 899 
Jefferson City, MO 65102 

312-886-0776 USEPA bartman.fred@epa.gov 
11 West Jackson 
Chicago, IL 60604 

303-462-9114 EPA, NEIC beihoffer.jon@epa.gov 
Building 25, Box 25227 
Denver Federal Center 
Denver, CO 80225 

303-275-5542 USDAOGC alic1a.bennett@usda.gov 
740 Simms Street, Room 309 
Golden, CO 80207 

212-637-3177 USEPA Region 2 bems.carol@epa.gov 
290 Broadway, 17th floor 
New York, NY I0007 

312-886-4 745 U.S. EPA bianchin.shen@epa.gov 
77 W. Jackson (SR-6J) 
Chicago, IL 60423 



Bolden 214-665-6713 EPA Superfund Division bo1den.car1@epa.gov 
Carl 1445 Ross Avenue 

Danas, TX 75202 

Bradsher 214-665-7111 Cost Recovery bradsher.jamie@epa.gov 
Janue 1445 Ross Avenue 

Danas, TX 75202 

Brewer 214-665-7143 NOWCC/EPA brewer.linda@epa.gov 
Linda 1445 Ross Avenue 

6SFAC 
Dallas, TX 75202 

Brown 214-665-7480 6SF-AC brown.cynthia@epa.gov 
Cynthia 1445 Ross Avenue 

Suite 1200 
Danas, TX 75244 

Cass 573-751-7879 Missouri Department of Natural karen.cass@dnr.mo.gov 
Karen Resources 

1738 E. Elm 
Jefferson City, MO 65102 

Castanon 206-553-0465 ORC-158 castanon. lisa@epa.gov 
Lisa 1200 Sixth A venue 

Seattle, WA 98IO1 

Co 312-353-6779 U.S. EPA, Superfund Division co.grace@epa.gov 
Grace 77 W Jackson Blvd. (SR-61) 

Chicago, IL 60604 

Cobb 404-562-9530 US EPA cobb.wilda@epa.gov 
Wilda Region 4 61 Forsyth Street, S.W. 

Atlanta, GA 30303 

Coleman 678-625-0068 Environmenta1 Protection Agency coleman.karen@epa.gov 
Karen 228 Salem Glen Way 

Conyers, GA 30013 

Day 202-219-1657 U.S. Department of the Interior jcitronday@yahoo.com 
Joanna 1849C St, NW 

MS6412 
Washington, DC 20240 

Deck 202-564-6039 US EPA deck.nancy@epa.gov 
Nancy 1200 Pennsylvama Ave. 

Washington, DC 20460 
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Eiken 573-522-8057 Missouri Department of Natural tim.eiken@dnr.mo.gov 
Tim Resources 

1738 E. Elm 
Jefferson City, MO 65109 

Featherson 202-564-4234 EPA/OECA/OSRE featherson.clarence@epa.gov 
Clarence 1200 Pennsylvania Avenue, N.W. 

Washington, DC 20460 

Fennelly 617-918-1263 EPA - Region I - EBRB fennelly.sharon@epa.gov 
Sharon One Congress St, Suite 1100 

Mail Code HBR 
Boston, MA 02114 

French 202-564-0051 PECB french.eric@epa.gov 
Enc 1200 Pennsylvania Ave 

MC-2273A 
Washmgton, DC 20460 

Gardner 617-918-1895 U.S. EPA Region 1 gardner.ann@epa.gov 
Ann One Congress St. 

Boston, MA 02114 

Gonzalez 617-918-1786 USEPA gonzalez.ronald@epa.gov 
Ronald One Congress Street, Suite 1100 (SES) 

Boston, MA 02114 

Haas 206-553-2120 EPA Region I 0 haas.susan@epa.gov 
Susan 1200 Sixth Ave 

Mail Stop ECL 110 
Seattle, WA 9810 I 

Harris 615-532-0131 TN Dept. Environment/Conservation ed.harris@state.tn.us 
Ed 40 I Church Street 

20th Floor L&C Tower 
Nashville, TN 37243 

Harvey 404-562-8882 US EPA harvey.jaclae@epa.gov 
Jacqueline Atlanta Sam Nunn Federal Center 

61 Forsyth Street 
Atlanta, GA 30303 

Hennessy 617-918-1216 U.S. EPA hennessy.tina@epa.gov 
Tina I Congress Street, Suite 1100 (HBR) 

Boston, MA 02114 

Henry 615-741-1440 TN Dept. ofEnvt. and Conservation david.henry@state.tn.us 
David L & C Tower, 20th Floor 

40 I Church Street 
Nashv1lle, TN 37243 
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Hess 202-564-5461 Office of General Counsel hess.stephen@epa.gov 
Stephen 1200 Penn. Ave., N.W. 

Washington, DC 20460 

Howell 617-918-1213 USEPA howell.rose@epa.gov 
Rose One Congress Street 

Boston,, MA 02114 

Israel 617-918-1270 OSRR israel.James@epa.gov 
James 1 Congress Street 

Suite 1100 (HBS) 
Boston, MA 021 14 

James 615-532-0131 Tenn. Dept. of Environment & Mark.Jarnes@state.to.us 
Mark Conservation 

20th Fl., L & C Tower 
40 I Church St. 
Nashville, TN 3 7243 

Johnson 214-665-8419 EPA johnson.lydia@epa.gov 
Lydia 1445 Ross Avenue 

Dallas, TX 75202 

Joseph 215-814-3373 EPA joseph.ben@epa.gov 
Ben 1650 Arch St. 

3HS62 
Philadelphia, PA 19103 

Kawecki 312-886-7236 USEPA kawecki.joseph@epa.gov 
Joseph 77 W. Jackson 

Chicago , IL 60604 

Keener 415-972-3940 US EPA keener.bill@epa.gov 
William 75 Hawthorne Street 

San Francisco, CA 94105 

Keim 703-841-8041 DPRA Environmental skeim@dpra.com 
Stephen 1300 N. 17th Street, Suite 950 

Arlington, VA 22209 

Kendall 303-462-9104 NEIC/OCEFT/OECA kendall.douglas@epa.gov 
Douglas POBox25227 Bldg25 

Denver Federal Center 
Denver, CO 80225 

Kent 918-542-1853 Quapaw Tribe of Oklahoma tkent@quapawtribe.com 
Tim PO Box 765 

Quapaw, OK 74363 
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Keplinger 202-564-4221 OECA-OSRE kepl1nger.helen@epa.gov 
Helen 1200 Pennsylvania Ave. N.W. 

Mail Code 2272A 
Washington, DC 20460 

Krueger 312-886-0562 USEPA Region S Krueger. Thomas@epa.gov 
Thomas 77 W. Jackson Blvd. (C-14J) 

Chicago, IL 60604 

Lubieniecki 303-462-9012 USEPA-NElC lubieniecki.gene@epa.gov 
Gene Bldg 25 DFC, PO Box 25227 

Denver, CO 80225 

Luzecky 202-564-4217 EPA-OECA-OSRE-RSD luzecky.hollis@epa.gov 
Hollis 1200 Pennsylvania Ave., NW 

Ma1lcode 2272A 
Washmgton, DC 20460 

Madigan 303-312-6904 US EPA Region 8 madigan.andrea@epa.gov 
Andrea 999-18th Street, Suite 300 

Denver, CO 80004 

Maldonado 415-972-3926 EPA Region 9 Maldonado.Lewis@epa.gov 
Lewis 15 Hawthorne Street 

ORC-3 
San Francisco, CA 94105 

Malek 3 12-353-2000 Superfund malek.joseph@epa.gov 
Joseph 77 W. Jackson Blvc 

Chicago, lL 60604 

Mangrum 312-353-2071 SFD mangrurn. linda@epa.gov 
Linda 77 W. Jackson Blvd 

SR-6J 
Chicago, IL 60604 

Marks 312-353-6591 U.S. EPA Region S marks.thomas@epa.gov 
Thomas 77 West Jackson Blvd. 

SR-6J 
Chicago, IL 60604 

Michuda 404-562-9685 U.S. EPA, Region 4 OEA m1chuda.colleen@epa.gov 
Colleen 61 Forsyth St., SW 

Atlanta, GA 30303 

Micinski 913-551-7274 EPA micinski.cheryle@epa.gov 
Cheryle 901 N. 5th Street 

Kansas City, KS 66101 
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Miller 404-562-8860 EPA, Region 4 m1ller.herbert@epa.gov 
Herb 61 Forsyth Street 

Atlanta, GA 30303 

Montana 515-281-8934 Iowa Department of Natural Resources jessica.montana@dnr.state.1a.us 
Jessica 900 E. Grand Avenue 

Wallace State Office Building 
Des Moines, IA 50319 

Moore 404-562-8756 R4/WD/SEIMB moore.tony@epa.gov 
Tony 61 Forsyth St., SW 

Atlanta, GA 30303 

Morang 800-259-5376 Cherokee Nation/ITEC smorang@cherokee.org 
Suzan 208 E. Allen Rd. 

Tahlequah, OK 74464 

Mullin 215-814-3172 USEPA, Region In mu11m. leo@epa.gov 
LeoJ. 1650 Arch Street 

Philadelphia, PA 19103 

Muratore 415-972-3121 Case Development Team (SFD-7-B) muratore.lam@epa.gov 
Kirn 75 Hawthorne St. 

San Francisco, CA 94105 

Murray 617-918-1409 EPA murray.donna@epa.gov 
Donna One Congress Street (HBS) 

Boston, MA 02114 

Nightingale 785-296-1666 Kansas Dept. of Health & snightin@kdhe.state.ks.us 
Scott Environment 

1000 SW Jackson 
Suite 410 
Topeka, KS 66612 

Nortbridge 202-564-4263 U.S. EPA, Office of Site Remediation northridge.michael@epa.gov 
Mike Enforcement 

1200 Pennsylvania Ave., NW 
mailcode 2272A 
Washington, DC 20460 

Oatis 206-553-2850 R-JOOEA oatis.lloyd@epa.gov 
Lloyd 1200th Avenue 

Seattle, WA 98101 

Phillips 303-312-6197 Environmental Protection Agency phillips. virginia@epa.gov 
Virginia 999 18th Street, Suite 300 

Denver, CO 80202 
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Powell 615-532-0916 Division of Remediation robert.powell@state.tn.us 
Robert 4th Floor - L &C Annex 

40 I Church St. 
Nashville, TN 37243 

Pumphrey 202-564-4222 Office of Site Remediation purnphrey.bruce@epa.gov 
Bruce Enforcement 

1200 Pennsylvania Ave. N.W. 
Mail Code 2271 A 
Washington, DC 20460 

Rhodes 404-562-8889 U.S. EPA rhodes.abby@epa.gov 
Abby 11th Floor Tower - Waste Div. 

61 Forsyth Street, S.W. 
Atlanta, GA 30303 

Rock 913-551-7451 EPA Region 7 rock.anna@epagov 
Anna 901 North 5th Street 

Kansas City, KS 66101 

Ross 916-255-3694 California Deparbnent of Toxic sross@dtsc.ca.gov 
Steven Substances Control 

8800 Cal Center Drive 
Sacramento, CA 95826 

Ross 303-312-6208 USEPA WG.Ross@epagov 
William 999 18th St., Suite 300 

Denver, CO 80202 

Rudy 303-312-6332 US EPA, Region 8, rudy .mike@epagov 
Mike 999 18th Street, Suite 300 

Mail Code 8ENF-RC 
Aurora, CO 80202 

Ryczek 312-886-7184 U.S. EPA ryczek. william@epa.gov 
William 77 West Jackson Blvd 

Chicago, IL 60604 

Savage 415-972-3358 EPA savage.kim@epa.gov 
Kim 75 Hawthorne Street 

San Francisco, CA 94105 

Schmidt 206-553-2857 EPA schmidt.grechen@epa.gov 
Grechen 1200 6th Ave 

OEA-095 
Seattle, WA 9810 I 
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Senjalia 202-564-6079 EP A/OECA/OSRE/PPED senjalia.neilima@epa.gov 
Neilima 1200 Pennsylvania Avenue NW 

Mail Code 2273A 
Washington , DC 20004 

Shade 214-665-2708 EPA-R6 shade.kevin@epa.gov 
Kevin 1445 Ross Ave 

Suite 1200 6SF-AC 
Danas, TX 75202 

Smith 303-462-9111 EPA-NEIC smith.donj@epa.gov 
Don Bldg 25, Box 25227 

Denver Federal Center 
Denver, CO 80225 

Snow 404-562-8723 WMD-SElMB snow.james@epa.gov 
Jim Sam Nunn Atlanta Federal Center 

61 Forsyth Street 
Atlanta, GA 30303 

Sparks 404-562-8857 WMD-SEIMB sparks.michael@epa.gov 
SoJomon 61 Forsyth St, SW 

Atlanta, GA 30303 

Stenger 214-665-6583 EPA, Superfund Division stenger. wren@epa.gov 
Wren 1445 Ross Ave 

Dallas , TX 75202 

Sterling 404-562-8852 U.S. EPA/Region 4 sterling.blake@epa.gov 
Blake 61 Forsyth 

Atlanta, GA 30303 

Sullivan 202-564-1298 US EPA OECA/OSRE sulhvan.greg@epa.gov 
Gregory 1200 Pennsylvania Ave NW 

MC2273A 
Washington, DC 20460 

Suttice 214-665-7345 US EPA Region VI suttice.connie@epa.gov 
Connie 1445 Ross Avenue 

Suite 1200, 6 Sf 
Dallas, TX 75202 

Tharp 913-551-7076 US EPA tharp.nonna@epa.gov 
Nonna 901 N. 5th Street 

Kansas City, KS 66101 

Tieger 202-564-4276 OSRE/RSD tieger.joe@epa.gov 
Joe 1200 Pennsylvania Ave., 

Washington, DC 20460 
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Travis 214-665-8056 EPA Region6 travis.pamela@epa.gov 
Pamela 1445 Ross Ave. 

Dallas, TX 75202 

Valentine 573-751-991 I Missouri Department of Natural paula.gaines@dnr.mo.gov 
Kara Resources 

110 I Riverside 
Jefferson City, MO 65101 

Van Dyke 573-522-3351 MoDNR don.van.dyke@dnr.mo.gov 
Don 1738 E. Elm Street 

Jefferson City, MO 65101 

Vincent 803-896-4074 SC Dept of Health & Environmental vincenpl@dhec.sc.gov 
Pat Control, BL&WM 

2600 Bull St. 
Columbia, SC 29201-1708 

Vlcek 3 12-886-4 783 US EPA, Region V vlcek. laoce@epa.gov 
Lance 77 W. Jackson Blvd (SR6J) 

Chicago, IL 60604 

Wells-Albers 573-751-8393 Missouri Department of Natural rebecca. wells-albers@dnr.mo.gov 
Rebecca Resources 

P.O. Box 176 
Jefferson City, MO 65102 

Werner 214-665-6724 EPA, Region 6 wemer.robert@epa.gov 
Roben(Bob) 1445 Ross Avenue 

Dallas, TX 75202 

West 404-562-9574 EPA, Region 4 west.kathleen@epa.gov 
Kat 61 Forsyth St., SW 

13th Floor 
Atlanta, GA 30303 

Wilkenon 404-562-8766 EPA wilkerson. william@epa.gov 
William 61 Forsyth St. 

Atlanta, GA 30303 

Wilkie 803-896-4168 SC Dept. of Health & Environmental wilkietd@d.hec.sc.gov 
David Control 

2600 Bull Street 
Columbia, SC 2920 I 

Wilson 214-665-2733 EPA-Superfund Division wilson.jan1s@epa.gov 
Jan 1445 Ross Avenue 

Suite 1200 (6SF-AC) 
Dallas, TX 75202 
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Woods 404-562-8893 U.S. EPA woods.annette@epa.gov 
Annette 61 Forsyth Street, SW 

Atlanta, GA 30303 

Wornson 515-242-5817 Iowa Department of Natural Resources david.womson@dnr.state.ia.us 
David Wallace Building 

Des Momes, IA 50319 

Youngdahl 303-236-6282 Dept. of lnterior/BLM janet_youngdahl@blm.gov 
Janet 23080 Hope Dale Ave. 

Parker CO 80138 
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Fifth National Training Conference on PRP Search Enhancement 
Roster of Conference Participants By Region 

May 16-18, 2006 
St. Louis, MO 

Phone Number/ Phone Number/ 
Participant 

Address/Mall Code E-Mail Address Participant Address/Mall Code 
E-MaU Address 

REGION J Statra within Region I lndude: CT, ME, MA, NH, RI. and \'T 

U&EPA, .Ri;lflnl I, I Congress Street, Suite 1100, (mail code_) Boston, MA 02114-2023 

Sharon Fennelly (617) 918-1263 fennelly.sharon@epa gov 
(mail code HBR) 

Ann Gardner (617) 918-1895 gardner ann@epa gov 

Ronald Gon:mlez (617) 918-1786 gonzalcz.ronald@cpa.gov 
(mail code. SES) 

Tina Hennessy (617) 918-1216 hcnnessy t1na@epa gov 
(mail code· HBR) 

Rose Howell (617) 918-1213 howell rose@cpa gov 

James brae! • (617)918-1270 israel Jamcs@epa.gov 
(mail code HBS) 

Donna Murray (617) 918-1409 mumiy donna@epa gov 
(mail code HBS) 

REGION 2 States within Reafon 2 Include: NJ, NY, PR. and VI 

l/BBPA,RiwfaJ. 290 Broadway, New York, NY 10007-1866 

Carol Berns • (212) 637-3177 bcms carol@epa gov 

• PRP Search Enhancement Team/Contact 
May 9, 2006 
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Phone Number/ 
Participant 

Address/Mall Code 
E-Mail Address 

REGJON3 

mBP.4, ..... 1. 16SO Areh Slreet, (mail stop _J. Pl11ladelph1a, PA 19103-2029 

Ben Joseph (215) 814-3373 Joseph ben@epa gov 

LcoJ MuWn (215) 814-3172 mulhn leo@epa gov 

REGJON4 

11&£P..4,.....,." 61 Fmsylh Street, SW, Atlanta. GA 30303-3104 

Greg Armstrong ( 404) 562-8872 annstrong wc:g@epa gov 

Wilda Cobb (404) 562-9530 cobb wdda@epa gov 

Jacqueline Haney (404) 562-8882 harvey jack1c@epa gov 

Colleen Mlebuda ( 404) 562-9685 m1chuda colleen@epa gov 

Herb Miller • ( 404) 562-8860 m11ler herbert@epa.gov 

Tony Moore (404) 562-8756 moore lon>@epa gov 

Abby Rhodes ( 404) 562-8889 rhodes abb>@epa gov 

Jim Snow (404) 562-8723 SDOW.J81nes@epa gov 

Solomon Sparks (404) 562-8857 sparks mu:hacl@epa gov 

• PRP Search Enhancement Team/Contact 

Phone Number/ 

Participant Address/Mall Code 

E-Mail Address 

States within Region 3 lnclnde: DE. DC. Mn, PA. VA and WV 

US Department oflhe Interior, 1849 C St, NW, MS 6412, Washmgton, DC 
20240 

Joanna Day (202) 219-1657 
JCl!ronday@yahoo com 

States within Region 4 lnelnde: AL. PL. GA, KY, l\.fS, NC, SC and T 

So11th Carolina: SC Depanment of Health and EnVlronmental Control, 
Bureau of Lend and Waste Mgmt, 2600 Bull Street, 
Columbia, SC 29201 

DaV1dWUkle 803-896-4168 
wtlk1etd@dhec sc gov 

Pat Vincent 803-896-4074 
Vlnc:enpl@dhce sc gov 

Tenna11tt Department of Environment and Conservation, D1vis1on 
of Remediation , 4th Floor, L & C Annex 
401 Church Street. NashV11le, TN 37243 

Ed Harris (615) 532-0131 
ed hams@state tn us 

David Henry (615) 741-1440 
david hCDl)'@state 111 us 

Mark James (615) 532-0131 
Mark James@statc.tn us 

Robert Powell (615) 532-0916 
robert powcll@statc In us 

May9, 2006 
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Phone Number/ 
Participant 

Address/Mall Code 
E-Mall Address 

Blake Sterling (404) 562-8852 stcrhng.blake@cpa.gov 

Kat West (404) 562-9574 west kathleen@cpa gav 

Wilham Wllkenon (404) 562-8766 wilkerson wtlham@cpa.gov 

Annette Woods ( 404)562-8893 woods IJDleUe@cpa.gov 

USEP.A., Rqlon 4, 228 Salem Glen Way, Conyers, GA 30013 

Karen Coleman (678) 625-0068 c:olenum karen@cpa gov 

REGIONS 

VBBPA,lllflllllll, 77 West Jackson Boulevard, (mad stop_), Om:ago, IL 60604-3507 

Fred Hartman (312) 886-0776 bartman fred@cpa gov 

Shen Bianchin (312) 886-4745 b1anchm shen@epa gov 
(mad stop SR-6J) 

Grace Co (312 )353-6779 co grace@epa.gov 
(mad stop SR-6J) 

Joseph Ka~ecld (312) 886-7236 kawecki.Joseph@epa.gov 

Thomas Krueger (312) 886-0562 Krueger Thomas@epa gov 
(mail stop. X) 

Joseph Malek 312-353-2000 malek 1oseph@epa gov 

Lmda Mangrum (312) 353-2071 mangrum.hnda@epa gov 

Thomas Mark! (312) 353-6591 marks.lhomas@epa.gov 
(mail stop SR-6J) 

Wiiham R)"ZCek (312) 886-7184 rya.ek wtlham@epa.gov 

Lance Vlcek (312) 886-4783 vlcek lance@epa.gov 

• PRP Search Enhancement Team/Contact 

Phone Number/ 
Participant Address/Mall Code 

E-MaU Address 

States within Region 5 Include: IL. IN, Ml, MN, OH and WI 

May9, 2006 

Page 3 of 7 



Phone Number/ 
Participant 

Address/Mall Code 
E-Mail Address 

REGION6 

17.9EPA,,,.,,. d, 1445 Ross Avenue, Suite 1200, (mail stop_), Dallas, TX 75202-2733 

Barbara Aldridge (214) 665-2712 aldndge.barbara@epa gov 
(mall slop 6SF-AC) 

Carl Bolden (214) 665-6713 bolden.c:arl@epa.gov 
(mail slop: 6SF-AC) 

Jenne Bradsher (214) 665-7111 bradsher jarme@epa gov 

Linda Brewer (214) 665-7143 brewer hnda@c:pa gov 

Cynthia Brown (214) 665-7480 brown cynlhia@epa gov 

Lydia Johnson • 21~65-8419 johnson lydJa@epa gov 

KeVJnShade (214) 665-2708 shade kevm@epa gov 
(mail slop 6SF-AC) 

Wren Stenger (214) 665-6583 stenger wren@epa gov 

CoM1e Suttlce • (214) 665-7345 sutticc c:onrue@epa gov 
(mail slop 6SF-AC) 

Pamela Travis (214) 665-8056 traVJs pamela@epa gov 

Robert Werner (214) 665-6724 wemcr robert@epa gov 

Jan Wilson (214) 665-2733 wilson janis@epa gov 
(mail stop 6SF-AC) 

REGION? 

VSEP.41 lltfllas 7, 901 N 5111 street, (mail stop _J, Kansas C11y, KS 66101-2728 

Cheryle Mlclnskl • (913) SSl-7274 mic:msla cheryle@epa.gov 

Anna Rock (913) 551-7451 rock anna@epa.gov 

Nonna Tharp • (913) SSl-7076 tharp norma@epa gov 

• PRP Search Enhancement Team/Contact 

Phone Number/ 
Participant Address/Mall Code 

E-Mall Address 

State! within Region 6 lnclnde: AR, LA, NM, OK and 1·x 

Oklahoma Quapaw Tnbe of Oklahoma 
P 0 Box 76S, Quapaw, OK 74363 

Tim Kent (918) 542-1853 
tkent@quapawlnbe com 

Oklahoma Cherokee Nallon/ITEC, 
208 E Allen Rd , Tahlequah, OK 74464 

S11281l Morang (800) 259-5376 
smorang@cherokee.org 

• Stat" within Region 7 Include: IA, KS, MO, and NE 

Iowa Iowa Department of Natural Resources, 
Wallace State Office Bulldmg. 
900 E Grand Avenue, Des Momes, IA 50319 

Jessica Montana (SIS) 281-8934 
Jessica montana@dnr slate 1a us 

DaVJd Wornson (SIS )242- 5817 
daVJd womson@dnr state 1a us 

Kans a&: KS Department of Health and Environment, 
1000 SW Jackson, Suite 410, Topeka, KS 66612-1367 

May 9, 2006 
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Phone Number/ 
Participant 

Address/Mail Code 
E-Mail Address 

REGION 8 

USEPA, ..,_ I, 999 II" Binet, Buile 300, (lllllil llfap:_J, Dam:r, CO 80202-2466 

Sharon Abendschan (303) 312-6957 abcndschan sharan@epa gov 

Andrea Madigan (303) 312-6904 madtgan.andrea@cpa.gov 
(mail slop BENF-L). 

Vtrgima PhUUps (303) 312-6197 ph1lhps vtrgirua@cpa.gov 

WilhamR111s (303) 3 12-6208 WG.Ross@cpa gov 

Mike Rudy• (303) 312-6332 rudy mlke@epa.gov 
(mail slop SENF-RC) 

• PRP Search Enhancement Team/Contact 

Phone Number/ 
Participant Address/Mall Code 

E-Mail Address 

Sa>tt Nlghtlngale 785-296-1666 
SN1ghun@kdhestate.ks.us 

Missourr MO Attorney Genenl's Office. 
P 0 Boo.: 899, Jefferson City, MO 65102 

Clmt Barnett 573-751-8370 
chnt bametl@ago mo gov 

Missouri Mtssoun Department of Natural Resources, 
1738 E Elm, Jefferson City, MO 65102 

Karen Cass (573) 751-7879 
karcn cass@dnr mo gov 

Tim Eiken (573) 522-8057 
ltm e1ken@dnr mo gov 

Don Van Dyke (573) 522-3351 
don van dykc@dnr mo gov 

Rcbccc:a WeUs- (!573) 1S 1-8393 
Albers rcbccca wclls-albcrs@dnr mo gov 

Missouri Mtssoun Department of Natural Resources, 
110 I R1vers1dc, Jefferson Caty, MO 65 I 0 I 

Kara Valentine (573) 751-9911 
paula.gamcs@dnr mo gov 

States within Re!llon 8 lndnde: CO, MT. ND, SD, Uf and WY 

USDA 740 Bimma Btrect, Rmm 309, Ooldlll, CO 80207 

Ahcta Bennett 303-275-5542 
ahcta bennetl@usda.go\0 

Department orthe lnterlor/Bl,M 23080 Hope Dale Ave, Parker, CO 80138 

Janet Youngdahl (303) 236-6282 
JBnct_JOungdahl@blm gov 

May 9,2006 
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Phone Number/ 
Participant 

Addras/Mall Code 
E-Mall Address 

REGION9 

l!SBP.d, ..,_I, 1S Hawthorne Street, San Frane1sco, CA 941 OS 

Steven Arbaugh • (415) 972-3113 arballl!h steve@epa gov 
(mail stop: SFD-7-8) 

Wilham Keener (415) 972-3940 keener.bdl@epa gov 

Lewis Maldonado (415) 972-3926 Maldonado Lewts@epa gov 

Kim Muratore (415) 972-3121 muratore ktm@epa.gov 

K1mSa•age (415) 972-3358 savage k1D1@cpa gov 

REGION IO 

US'BP.4, AF- IO, 1200 Sixth Avenue (mail stop _J, Seattle, WA 9810 I 

Lisa Castanon (206) 553-0465 castanon hsa@epa.gov 

Susan Haas• (206) 553-2120 haas susan@epa.gov 
(mall stop: ECL-110) 

Lloyd Oatis (206) 553-2850 oatts lloyd@cpa gov 

Grechen Schmidt • (206) 553-2587 Schmidt wechcn@epa gov 
(mail stop: OEA-095) 

USEPA Headquarters 

u&EPAB..,,...,,.,.,, Anel Rios Bu1ldmg. 1200 Pennsylvania Ave, NW, Washmgton, DC 20460 

Nancy Dec:k • (202) 564-6039 deck.nanC)@cpa.gov 
(mail stop 2273A) 

Clarence Featherson • (202)564-4234 featherson.clarenc:e@epa gov 
(mail stop 2272A) 

Enc French• (202) 564-0051 frencb enc@epa gov 
(mail stop 2273A) 

Stephen Hess (202) 564-5461 hess stephen@epa gov 

Helen Keplinger (202) 564-4221 kcphngcr hclcn@cpama1l cpa gav 
(mail stop· 2272A) 

llollts Luzecky (202) 564-4217 luzecky.hollts@epa.gov 
(mad stop: 2272A) 

• PRP Search Enhancement Team/Contact 

Phone Number/ 
Participant Address/Mall Code 

E-MaU Address 

Statet within Region 9 lnelude: AZ, CA, HJ, N", AS and GU 

c~ Cahforma Department ofToiuc Substances, 
8800 Cal Center Dr , Sacramento, CA 95826 

Steven Ross (916) 255-3694 
sross@dtsc.ca.gov 

I 
Sta~ wltltln Region 10 Include: AK. ID, OR and WA 

HQ Tec:hntcal Suppon Contractor I Conferenre Suppon 

DPRA Jn~ 1300 Nonh Seventeenth St. Suite 950. Rosslyn. VA 22209 

Don Allen (703)841-8020 
don allen@dpra.com 

Steve Kelm ( 703)841-8041 
sketm@dpra com 

··~v 9, 2006 
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Phone Number/ 
Participant 

Address/Mall Code 
E-MaU Address 

Mike Northrldge {202)564-4263 northndge.michael@epa.gov 
(mad stop 2272A) 

Bruce Pumphrey (202)564-4222 pumphrey.bruce@epa.gov 
{mail stop 2271A) 

Ne1hma Senjalla 202-564-6079 &enJalia ne1hma@epa.gov 
{mail stop. 2273A) 

Gregory Sullivan (202) 564-1298 sullivan.gres@epa.gov 
(mail stop 2273A) 

Joe Tieger {202) 564-4276 lieger Joe@epa.gov 

USEPA, Ntllionlll En/ora1ment lnvutigtllions Center, Denver Federal Center, Buildmg 25/Door &-3, 
P 0 Box 2S227, Denver, CO 8022S 

Jon BelholTer (303) 462-9114 belhoffer jon@epa.gov 

Douglas Kendall (303) 462-9104 kendall douglas@epa.gov 

Gene Lublenleckl {303) 462-9012 lub1en1ecln gene@epa.gnv 

Don Smith (303) 462-9111 smith donJ@epa gov 

Tgtal Partlioluan!!li 
.§fA = 78 Other Federal Aacnaes = 3 

State = 16 Conlractor/Pnvate Finns = _.l 
Tnbal = 2 ~ = 101 

• PRP Search Enhancement Team/Contact 

Phone Number/ 
Participant Address/Mall Code 

E-MaU Address 

May 9, 2006 
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Financial Analysis & Ability to 
Pay 



LEO J. MULLIN 

Mr. Mullin is a cost recovery expert for the United States Environmental Protection Agency, 
Region m. He joined EPA as a civil investigator in October 1989. Mr. Mullin's responsibilities 
include conducting and/or overseeing PRP searches; working with the Office of Regional Counsel 
and Department of Justice on Cost Recovery complaints; making detenninations associated with 
corporate veil piercing, corporate successor liability; ability to pay and financial assurance. Mr. 
Mullin also assists in responding to questions concerning potential liability from the purchase of 
contaminated property. Mr. Mullin has testified as an expert witness on matters such as ability to 
pay, financial analysis and property valuation. He has also submitted testimony regarding issues 
such as corporate veil piercing, corporate successor liability, and the costs of site cleanups. From 
1982 to 1989 Mr. Mullin was employed as a Revenue Officer by the Internal Revenue Service and 
prior to 1982, Mr. Mullin worked for an urban redevelopment consultant. Mr. Mullin received a 
B.A. in Politics from St. Joseph's University in 1982. 



Ability to Pay -·· What to do if the 
Assets aaoe Hidden 

FIFTH NATIONAL CONFERENCE ON 
PRPSEARCHENHANCEMENT 

MAY 16-18, 2006 
St Louis, Missouri 

LeoJ Mullin 
EPA Region Ill 
215 814-3172 
Mulhn.leo@epa gov 

Basic Oatline 

• Ability to Pay 

- The Incomplete Story 

• Look for Hidden Assets 

• Introduction to the Federal Debt 
Collection Act 

Ground Rules 

• DISCbAIMER: Thia training material Is submitted for 
background purposes only. It does nol represent a 
complete anallfSI• of l8Sues discussed. Portions of 
the material have been condensed and If taken out of 
context could be Inaccurate. The Information 
preeented Is from an ablllty to pay perspective and as 
such wtll nol be In accordance with Generally 
Accepted Accounting Prlndples (GAAP). The 
concept& discussed are based on practical examples 
and do not rep1888nt legal conclusions. This 
document does not constitute Agency Guidance. 
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EPA Guidance Documents 
and Assistance 

EPA's Superfund Guidance Documents can be found at 
hllpJ/dpub epa gav~mnce/raaurcellpallaaslcleanulllU))elfundl 

EPA's Superfund Ability to Pay Guidance can be found at 
tmp~ apa gav/-l~eanUlf(luperlund/genpaHlllHPtpdl 

Other EPA Ability to Pay Documents are referenced at 
tmpJ-. apa gov/campll~up/auperfun4'paylll1Dlllh
mam pdl 

EPA's Office of Enforcement and Compbance Assistance 
(OECA) has some contractor resources OECA 1s also able to 

refer you to people in other Regions who may help 
To request thlS type of assistance please oontact 

Tracy Gipson (202) 5&M236 

ABC's of Ac:c:oanting 
• The Balance Sheet Equation. 

Assets 
• Llablllties 
Equity 

Assets = What you have Equity = The difference 
between Assets 

Liabilibes = What you owe and L1ab11ibes 

Ability to Pay 
Equation 

Holdings 
Need 

ATP Target 

ATP Target Is the 
difference between 
Holdings and Need. 

Holdlngs = What do you Have 
+ What wlll you get 

Need = What do you need 
+What wlll you need 

2 



ABC's of Ability lo Pay 

• Assumes everything can be amveried to dollars. 

• Assumes lhe cost ID amven ID dollars Is not 
slllfllftcanL 

• Assumes we all asree lhat lhe dollar 
value Is reasonably accurare. 

ATP Topics 
for Another Day 

• How to verify the submission. 

• How to project future income. 

• How to project future needs. 

• How to Present and Defend the Analysis. 

What do we hear 
about Today??? 

• Identifying Hidden Assets 

• Introduction to the Federal Debt 
Collection Procedures Act of 1990 
(28 U.S.C. §§ 3001 et seq.) 

3 



Wheare aire Hidden 
Assets??? 

Look to the Balance Sheet 

Assets = Current Assets 
PP&E 
Other Assets 

Assets 
- Liabilities 
Equity 

Current Assets include Cash, Receivables. Inventory 
(anything lrkely to tum mto cash this year) 

PP&E includes Plant Property & Equipment 
At the lesser of rosts after depreciation or fair market 
value 
Other Assets include many things even Haddan Assets 

WHAT ARE OTHER ASSETS? 

Intangibles 
Goodwill 
Patents 

Investments 

Everything Else 

in subsadlanes 
other secunbas 

What includes Everything Elsa? 

EVERYTHING ELSE 

Antiques 

Real Property 

Office Art 

4 



• . . ·~at do you do once I 
you find a -

Hidden Asset? 

Don't lose focus Bring in Experts 

Recognize the Costs for a Forced Sale 

~~ ~ ~ Don't Get Greedy!!! ~5 

Identifying Hidden Assets 

Sources of Information 

Databases: Lexis, Searchsystems-net, 
Auto Track, Library Staff 

Submissions: Financial Statements, 
Tax Returns, Court Filings 

Personal Observation: Pictures, 
lnfonnants, Appraisers 

WHAT HAPPENS IF 
IT IS NO LONGER THE 

PRP's? 

~
. ' ,, 

I 1 I 11 . ' 
I • I I J~: I I 

,;;, -- ~· --eD~LJ 
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General Structure of the 
Federal Debt 

Collection Procedures 
Act of 1990 

1) DefirutlOlls and General Provisions (28 U.S C §§ 3001 et seq ) 

2) Prejudgment Remedies (28 U.S C §§ 3101 el seq) 

3) Posijudgement Remedies (28 U S.C §§ 3201 et seq) 

4) Fraudulent Transfers (28 U.S C §§ 3301 el seq) 

Key Definitions & Provisions 
I 3D01 Appllcablllty 

(•) In 91111n1l.-Except es provided n 111bleC110n (b), 
Iha cllapler ~ the ext:1u1M1 dVll Pl1IClldunlS IOt 1118 UnlleCI Slalee-

(11111 - a l1111&m1m an a cltbl. "' 

121111 ablarn. balonl 1111f1pnen1 an a dalm !or a debt, 
a remedy n ClllllllCball wllh auc:h c:laun 

I 3CICIZ Dldlnl._ (3) "Dell!".....,.. 

IAI (IDenlJ, or 

(Bl an amount ll1al is OMnQ to 1118 Undad Slatea an accounl ol 
Rne pen11lty. _,, ol 1 caat Incurred by !he UIUlld ~. or 

- -o1111111-.. "'Iha UniledSlateo, 

How Does this help? 
secbon 3304(b\ provides: 
(Al transfer made or obbgation incurred by a debtor 1s fraudulent 

as to a debt lo the Umted States which anses before the 
transfer 1s made or the obligation is incurred If-

(1)(A) the debtor makes the transfer or incurs the obllga1ion 
without receiving a reasonably equivalent value 1n exchange 
for the transfer or obllgat1on, and 

(B) the debtor 1s insolvent at that time or the debtor 
becomes insolvent as a result of the transfer or obligation, or 

6 



Fraudulent Transfers Part II 
sectjon 33Q4Cbl continued: 

The Transfer is also Fraudulent if 

12)(A) the transfer was made to an rnsrder for an 
antecedent debt, the debtor was insolvent at the 
time; and 

(B) the insider had reasonable cause to 
believe that the debtor was insolvent 

What is an Insider? 
(A) If Iha debtor is an ind111ldual- an Insider 1s 

(I) a ""8lhe ol 11111-or of 1 g1n111lll pannor ol lhl deblDr; 
(II) a par1nonlllp In wlllcll lh• - Is a U""""'I par1ner. 
(IHI a general panner In a parlnarallrp ~ 11 c:lalllO (&) or 
(Iv) a carporallOn al WlllCh 11111 dablor is a dleclar. officer. er 

pe11011111 mnbOI: 

B) If Iha debtor Is a corporation- an Insider 1s 
(l)adnKSorofllledelllor: 
(II) an ollkler ol Ille deblar. 
(Ill) D - In ainllal DI Ille dBDIDI' 
(hr) a partnert:llip In wlllcll lhe dablor II a general par1nar. 
(v) a guneral pannar., a par1nenlhip dllSCllbld In r:laulll (Iv). or 
(vi) a nllabvlt ol a .,......, pallner, -· olllcer. 

or - In canlllll ol lhe delllor: 

What is an Insider? (cont.) 

(C) If the debtor 1s a partnership-- en Insider 1s 
(I) I ganaml pallllllr lnlllll doblDr. 
(II) a l8lllllvll al a pnnl rmrtner In, a ganaral pa11ner al, 

or a per111n In mnDDI al Iha lllllXor; 
(ID) a-partnenlldp., wlllcll fha - ·a general pannar, 
(Iv) a general partier n a parlJWMlp deGalllad 11 dalllO fliil or 
(v) 8 pe!llllll In mnual of Iha deblDI 

CD) an affiliate, or an Insider of an affiliate as rf 
the affiliate were the debtor; and 

(E) a managing agent of the debtor 

7 



What if a Fraudulent Transfer 
Happens??? 

In an action or proceeding under the FDCPA, 
the government may obtain: 

(1) avOldance of the transfer or obllgabon to 
the extent necessary to sabsfy the debt to the Umted States, 

(2) a remedy against the asset transferred or 
other property of the transferee, or 

(3) any other relief Iha arcumstances may require 

CONCLUSIONS 

• Ablhty to Pay In Its simplest form Is Identifying what is not 
needed 

• Look for Hidden Assets bUt keep It in perspective 

• When Appropnate Use the FDCPA 

For questions call 

Leo J Mullin, EPA Region Ill 
215 814-3172 Mull1n.leo@epa.gov 

8 



NOTES 



MultiDex'" 
Du1c~ Refertnce f.?dex Sys/em 



Liability Insurance 



RON GONZALEZ 

Mr. Gonzalez is a senior enforcement attorney in the Superfund Legal Office of EPA Region l's 
Office ofEnvironmental Stewardship. Since joining EPA in 2000, Mr. Gonzalez has provided 
legal support to both the Region's Remedial and Removal programs, handling cost recovery 
enforcement matters and providing legal support for remedy decisions. Mr. Gonzalez has also 
worked extensively on insurance coverage issues here at EPA and serves the Region's Insurance 
Point of Contact with EPA Headquarters. Prior to joining EPA, Mr. Gonzalez was in private 
practice in Hartford, Connecticut, focusing primarily on insurance coverage litigation, 
employment law and other commercial litigation matters 

Mr. Gonzalez received his J.D. from the Boston College Law School in Boston, Massachusetts in 
1991 
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Liability Insurance 

LIABILITY INSURANCE 
COVERAGE ANALYSIS 

Ron Gonza.Iez 
EPA Region I 

Presentation Overview 

• Overview of Coverage Issues 
• Triggering the Policy: "Occurrence" and 

the Timing of Property Damage 

• Gathering and Evaluating Evidence 
Necessary to Support a Claim 

• Evaluate the PRP's Potential Claim for 
Insurance Coverage at the Site 
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Presentation Overview (cont.) 

• Obtaining and Reviewing Policies 
• EPA Insurance Points of Contact 

Overview of Coverage Issues 

• General liability policies 
- Protects insured against claims by third 

parties 
- Not first-party (property) policies that pay for 

loss to the insured's own property (e.g. fire) 

• Comprehensive General Liability (CGL) 
• Commercial General Liability 

Overview of Coverage Issues 

• Insuring Agreement: 
- all sums which the insured shall become 

legally obligated to pay as damages 
because of 

A. bodily Injury or 
B. propertv damage 

... caused by an occurmnce 
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Overview of Coverage Issues 

• Occurrence: 

An accident. including injurious exposure to 
conditions, which results, during the DOiiey 
ari21t. in bodily injury or property damaae 
that is neither expected nor Intended from 
the standpoint of the insured. 

Overview of Coverage Issues 

• Sudden & Accidental Pollution Exclusion • 

- Exclusion (f) excludes bodily Injury and property 
damage: 

arising out of the discharge, dispersal, release or 
escape of smoke, vapors, soot. fumes, acids. 
alkalis, toxic chemicals, liquids or gases, waste 
materials or other Irritants, contaminants or 
pollutants into or upon land, the atmosphere or any 
watercourse or body of water. but this exdusion 
does not apply If such discharge, disrrsal, 
release or escape is 1ydden 1nd 1cc!denta . 

Overview of Coverage Issues 

• Sudden and accidental has two 
interpretations: 

• Unexpected and unintended - no 
temporal element 

- Mlnalty posttlon 
- Regulatory mlsrepresentatlOn argument 

• Sudden means abrupt - temporal 
requirement 

- Mljcrlty posttloo (more than twice as many) 
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Overview of Coverage Issues 

• Absolute Pollution Exclusion 

-1985-1986timeframe 

- No coverage for traditional environmental 
cleanup costs 

Overview of Coverage Issues 

• Owned Property Exclusion 

• Owned Property 
• Rented Property 

• Formerly Owned and/or Rented 
Property 

• Care, Custody or Control 

Overview of Coverage Issues 

- Most eastern jurisdictions say groundwater is 
third-party property 

- More uncertainty in the western states 
- Questions as to whether source removal to 

protect groundwater is third-party property 
damage 

- If no groundwater contamination, not many 
jurisdictions will say it's covered 

4 



Overview of Coverage Issues 

• Allocation: 
- Which policies of all the policies that are 

"triggered" will pay and/or in what order? 
- Generally two approaches 

• Joint and Several - 'pick and choose' 
• Pro Rata - 'fair share' 

- Complex issues 
• Second level of analysis? 

Triggering the Policy: "Occurrence" 
and the Timing of Property Damage 

·Occurrence: 

An accident. including injurious exposure 
to conditions, which results, during the 
policy period, in bodily injury or property 
damage that is neither expected nor 
intended from the standpoint of the 
insured. 

Triggering the Policy: "Occurrence" 
and the Timing of Property Damage 

• First, some sort of event .. . 

• And then the question is "When did the 
property damage occur?" 
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Trigger of Coverage Issue 

• Four approaches: 

·Exposure 

• Manifestation 

• Injury in Fact 

• Continuous Trigger (triple trigger) 

Trigger of Coverage Issue 

• Exposure: 

-First discharge to environment, e.g., 
when solvent first hits the ground 

- The analysis may not focus as closely 
on when precisely the third-party 
property gets impacted 

Trigger of Coverage Issue 

• Manifestation: 

-When damage becomes known or 
reasonably could have been known 

-Usually is after 1985 

-Minority of jurisdictions 

-Policy in one year gets triggered 
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Trigger of Coverage Issue 

• Injury In Fact: 

-When property is actually contaminated 

-Need to establish, e.g., when hazardous 
substance leached into groundwater 

-Perhaps most fact-intensive 
-May need to obtain expert witness 

Trigger of Coverage Issue 

• Continuous Trigger: 

-All policies from exposure to 
manifestation (triple trigger) 

-Analogy to the asbestos cases 

-Courts' desire to maximize available 
coverage 

-Adopted by majority of the courts that 
have decided the issue 

Trigger of Coverage Issue 

• Trigger issue is still unresolved in a fair 
number of jurisdictions 

• Factual development is very important 
• Good discussion setting out the four 

approaches can be found in Quaker State 
Minit-Lube, Inc. v. Fireman's Fund Ins. 
Co., 868 F. Supp. 1278 (D. Utah 1994) 
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State-by-State Survey of Law on 
Insurance Coverage Issues 

• www.COyl[IQMnl!VS!l.COm/ltatabystata/!ndex.htm! 

• www-arnre.com 

• Barry R. Oatrager and Thomas R. Newman, 
Handbook on Insurance Covenige D11pute1 (131h Ed., 
Aspen 2006) 

Insurance Coverage Analysis 

• Often question is framed as: 
- "Does the policy cover pollution?" 

• Better question may be: 
- "Are EPA's (or the State's) costS at this Site 

covered?" 

Insurance Coverage Analysis 

• You need to consider both: 

- The terms of the policy (contract) and 

- The facts at your Site 
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Gathering and Evaluating Evidence 
Necessary to Support a Claim 

• Two Threshold Questions: 

• Absolute Pollution Exclusion? 

• Evidence of some third-party property 
damage, which may be groundwater {GW) 
contamination? 

Gathering and Evaluating Evidence 

• What is the nature of the site? 

• Identify releases and disposals 
• Has contamination impacted third-party 

property? 
• When did the contamination impact third

party property? 
• Evaluate facts in light of the insurance 

policies 

Gathering and Evaluating Evidence 

• The Nature of the Site 

- Former manufacturing facility? 

- Waste processing or transfer station? 

- Landfill? 
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Gathering and Evaluating Evidence 

Identify Releases and Disposals 

- Actual releases (threat of release 
probably not enough) 

- Sudden or gradual? 
- Intent? 

Gathering and Evaluating Evidence 

• Identify Releases and Disposals 
(Continued) 

- Operational history of the site 
- What is the nature of the site 

contamination? 
- To what extent is site contamination the 

result of PRP site operations? 
- Intent? 

Gathering and Evaluating Evidence 

• When did releases/disposals happen? 

- When was the first release/disposal? 

- What are the dates of releases of the 
contaminants of concern that are 
driving the cleanup? 
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Gathering and Evaluating Evidence 

Has contamination Impacted third-party 
property? 

- Not necessarily the same analysis as "Site' 
- Groundwater (GW) can be third-party property 
- Evidence you have and evidence you can 

develop 
- Can we allocate the costs associated with the 

third-party property? 
- If possible, start thinking about these issues 

ear1y in the investigation 

Gathering and Evaluating Evidence 

• When did contamination Impact third
party property? 

• Important points to identify include: 
- When GW beyond PRP's property 

boundary was first contaminated 
- When contamination became 

evidenVobserved in GW 

Gathering and Evaluating Evidence 

When did contamination impacting third· 
party property first become manifest? 

- When did regulatory agencies (EPA, State, 
Tribe. etc.) become involved at the site? 

- What did regulators know about the nature 
and extent of contamination at the site? 

- What did the regulators convey to the insured 
PRP about contamination at the site (including 
GW, third-party property, etc.)? 
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Evaluate the PRP's Potential Claim 
for Insurance Coverage at the Site 

• This is essentially a litigation risk analysis 
- Law of the jurisdiction 

- Value of the various exclusions 

- Existence/non-existence of policies 
- How many policies are triggered 
- Limits of the policies that are triggered 

- Exhaustion of limits 

- Other defenses 
- Late notice, payment of premium. voluntary payments. 

etc. 

Obtaining and Reviewing Policies 

• Request to PRP or Trustee (if in bankruptcy) 

• ... all Insurance policies that may potentially 
provide the Respondent with Insurance for bodily 
Injury or property damage In connection with the 
Site and/or Respondent's business operations 
(Including, but not limited to, Comprehensive 
General Uablllty). Include, without llmltatlon, all 
prtmary, excess and umbrella policies. 

Obtaining and Reviewing Policies 

• If you are aware of any such policies . .. but 
have no copies, identify each such policy to the 
best of your ability by identifying: 

• Insurer (name and address) 

• policy type and number 

• named Insured 

•limits 
• effective dates 
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Obtaining and Reviewing Policies 

• Determine whether you have Ill the policies Issued 

If unaure If pollde• exist or If the policies are lost .. . 

- Have PRP request pollc:ea from Insurer 
- Have PRP l'IYl- ln1U1W1Ce, fln.nclal, legal, Nfety and 

other corpor119 rec:on11 
- Brokers, lmwyera. 1CCOU11tantl end ti.nkers 
- Look for pollcln and also for 1vtdlnce of Po11cil1 

Obtaining and Reviewing Policies 

Evidence of policy Includes: 
- Polley number on documents/correspondence 

- RllltWll? 
- 8c:llldull of undeiiytng Insurance In uceaa/urnbrlll8 policy 
- Cenlflcm o11n........ce 
- Lou control reportl 

- Docunwntl ahowlng pr91111um pey"*1tl 

Burden of proof 11 on the Insured (PRP) 
- Wiii need lo fftM>lieh type of cov"9111 (e.g., lebllltyj, policy 

period, policy llmlta 

Obtaining and Reviewing Policies 

• Insurance Archeology 

- lby or may not be cost lffec:tlve to u .. servlcn 

- Knowledge about whn to look for 

- Knowledge about places to look 

- Knowledge concemlng hlatorlcal Industry pnctlc11 re: 
• Pollcyformo 
• C_ol ___ (lmita, uclUalon1I 

• T,pc.I 11111111 
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Obtaining and Reviewing Policies 

• Read 111 policies and the endorsements 

Investigate "exhaustion of llmlts" or the extent of the 
"eroalon of II mite" 

•Settlementa? 
• Hu PRP glwn- or hlR onvln>n-1 rele-? 

• Consider preparation of a coverage chart 

Coverage Chart 

·--.... -... ·--·-_. ___ _ 
-----·_ ___ i _ .. _ .. 

'I .,,.• ··"' "- ... ' " -"' -JI !!. · - • ! 

EPA Insurance Points of Contact 

w..Bllilla Cm!Jw ~Rlrll.IDilil Jafnnudsm 

R.,ionl RODlld Gonzalez 617 918· 17116 -~<11!>.<l!L&l>Y 

ROJion 2 Vi..pnia Curry 1126)7-3 1 34 - Ml)'~ 

Muthu Sundrom 2126)7-3 1 4~ -~ 

frwKes Zizila 212 6)7-31)j -zizllllJ'Dn<als~ 

Rqpoo3 Mlry RupJo 2 1 58 1 4-26M · 111~~1Zl' 
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EPA Insurance Points of Contact 

llAJlllill ~ tlMIMIEIUlil 111 .... 

Rllioo 4 Karoos;., 404 S62-9S40-·-~J:llY 
5->HuNo 404 S62-9700 - blucnJ«<cn(g-
RaySlrictla1d 404S62-N90-l!lk~ 
Cllhy Winokur (RCRA) 404562-9~69-maU~ 

Rqion5 S.-Prout ll2lSl-1029-~ 

l.ui1 Oviedo l 12 lSl-9531 • ln'.icd!l.illil'.g:c111.1121 

Resioo 6 Barbini Nono 214 665-2157 · - bortanf&:llPLIPI 

Rqpoo7 AIOey Alh« 913 551. ms · llba.llld!rni·u.m 

EPA Insurance Points of Contact 

~ COlll.:K! ~QI) 

Rogioo 8 Rlchmd Siok l03 31l-663R · lilkni:llm'!Ulll l:llY 
Aadrco Mldipin l03 312-6904. -- ~.caillI 

l\esion9 J&a:1Colbm 41~972-~-~ 

Rllioo 10 Jemlferllyme 206 553-00.W • ll>'.1111 illllli&!(lj-

Hoodlpaten Enn Smllh 202 564-203~ • llllilb.llia(e-
AnwBerube 202-5-~ 
Tim Dicintio 202 S61-C790-di~-
o.niz &Jeocr 202 564-4233. l(Jl!IC!:.deo!z{a,-!!O\' 
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Quick Reference Index System 



The National Enforcement 
Investigations Center 

& PRP Search Expertise 



GENE LUBIENIECKI, JR. 

As Civil Program Coordinator at the Environmental Protection Agency's National Enforcement 
Investigations Center (NEIC), Denver Colorado, Mr. Lubieniecki currently manages NEIC's national 
civil enforcement investigation activities across the United States. NEIC is an EPA expert investigation 
and technical support center for civil and criminal environmental enforcement support. Mr. Lubieniecki 
has been with EPA-NEIC since 1979. Prior to being the Civil Program Coordinator, he directed a 
group of engineers and scientists responsible for conducting large-scale compliance monitoring 
investigations and was also a senior project manager leading such investigations. His technical 
experience includes wastewater and hazardous waste management and legal case support at a wide 
variety of federal, municipal, and commercial industrial facilities. Prior to his work at the NEIC, Mr. 
Lubieniecki was a principal member of a research team at the US Army Construction Engineering 
Research Laboratory, Champaign, Il., investigating and providing solutions to a wide variety of water 
and wastewater related problems at military installations. 

Mr. Lubieniecki holds a Masters Degree in Environmental Engineering and a Bachelors Degree in 
Biological Sciences, both from the University of Illinois. 

DR.DOUGLAS KENDALL 

Dr. Kendall is a chemist at NEIC, where he has provided technical support for EPA enforcement cases 
since 1981. Most of his work has been on RCRA and Superfund enforcement for both civil and 
criminal cases. Much of his work is in applied spectroscopy, particularly X-ray methods and infrared 
spectroscopy. In addition to performing laboratory analyses, Dr. Kendall serves as a project leader 
and as an expert witness for both EPA and DOJ. In 2005, Dr. Kendall received a level I Scientific and 
Technological Achievement Award from the Science Advisory Board of the EPA The award was for 
a research paper that developed from an enforcement investigation. Dr. Kendall received his PhD. from 
HatVard University. 

JON BEffiOFFER 

Mr. Beihoffer is a senior chemist at EPA's National Enforcement Investigation Center (NEIC) in 
Denver, Colorado. From 1986 to date, Mr. Beihoffer has served as a chemist at NEIC's Laboratory. 
He works primarily on Superfund and criminal enforcement cases. His analytical instrumentation 
specializations include nuclear magnetic resonance spectroscopy (NMR); mass spectrometry (MS); 
and gas and liquid chromatography (GC and LC). Prior to joining EPA, Mr. Beihotfer worked at 
environmental laboratory for two years performing gas chromatography/mass spectrometry (GC/MS) 
analysis. 

Mr. Beihoffer received his MS in Environmental Chemistry from the University of Montana in 1984 and 
BS in Chemistry from the University ofMinnesota-D.uluth in 1981. 



DON SMITH 

Mr. Smith has over twenty-seven years of experience in laboratory analyses and environmental 
consulting. Of the twenty-seven years, about eight years were spent in commercial analytical 
laboratories perfonning organic, inorganic, and radiochemical analyses and another six years as a 
consultant. Mr. Smith has been with the U.S. EPA's National Enforcement Investigations Center 
(NEIC} for thirteen years. During his employment with NEIC, he has performed inorganic and organic 
analysis and provided testimony in civil and criminal proceedings. Mr. Smith has a bachelor's degree in 
chemistry from Metropolitan State College in Denver. Currently, Mr. Smith is a Unit Leader in the 
NEIC Laboratory Branch. 



National Enforcement 
Investigations Center 

(NEIC) 
Science and Technology Support 

For PRP Identification 

What Is The NEIC? 

• Division of the Office of Criminal Enforcement. 
Forensics, and Training (OCEFT) within the 
Office of Enforcement and Compliance 
Assurance (OECA) 

• Responsible for providing science and 
technology support for an EPA enforcement 
programs 

• About 90 FTE, mostly scientests and engineers, 
including analytical laboratory, located in 
Denver, CO, to support all enforcement 
programs 

CERCLA Cases NEIC Has Supported 

Sauget 
WR Grace/Libby 
Stringlellow 
Coshocton City Landfill 
Summitville Mine 
Allied Signal 
Higgins Disposal Service 
Refuse Hideaway Landfill 
Roebling Steel 
Upsilon-Davis 
Kennecott 
Presidio lvmy Base 
Charles Geolge Landfill 
American Cyanamid 

Bunker Hiii 
Higgins Farm 
Diamond Alkali 
Bolin Oil 
Route 561 Dump 
Wast gate/Exide 
ButtelWOrth Landfill 
LCP Chemical 
Helen Kramer Landfill 
Tex Tin 
Operating Industries 
SpleSfield 
ASARCO Smelter 
Highway 218 Perehlolllte 
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CERCLA Cases NEIC Has Supported 
(cont.) 

Casmalia 
N- Jeraey Zlnc/Horesehead 
lndullrles 
KlllT-Mcgee 
Butterworth Landfill 
LCP Chemicall Tar l.llke 
Abex 
Center County Kepone (Nease 
Chem) 
Pollution Control lndus1ries 
Beacon Heighll/Laurel Par1< 
Krejci Landfill 
V-1011 

Coeur D'Alene 
Chemical WIT9house 
Clean Cin Corp 
INEEL 
Westbenk Asbestos 
Industrial Excess Landfill 
Atlas Tack 
T-Products 
Enonmoblle/Sharon 
SteeVFalrmom Coke 
Annls1on Lead 
Beede Waste 011 
Sikes 
Myers Dllllp 

Dr. Doug Kendall 
Better ID Through Chemistry 

1. Compositional Analysis Identify all 
major and minor components 

2. Non-toxic or non-target compounds may 
ID source of waste 

3. Fingerprint 
Qualitative match 
Quantitative pattern of trace elements 

Better ID Through Chemistry 

1. Stringfellow Acid Pits 

2. Paint cases 
source and receptor matching 
pigments and polymers 

3. Instrumentation for Compositional 
Analysis 
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Stringfellow Acid Pits 

• P-Chlorobenzene Sulfonic Acid 

• Non-toxic waste from DDT production 
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Source Identification Through 
Paint Analysis 

• X-ray diffraction to fingerprint 
Pigments 

• Infrared Spectroscopy to fingerprint 
Polymers I Resins 

• Light or Electron Microscopy to 
Match particles 
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Yellow Paint Comparison 
X-Ray Diffraction 

--

.. 

Green Paint Comparison 
XRD 

llf•••••a.1,.__..., ........................ 

Yellow Paint Comparison 
IR Spectra 
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Green Paint Comparison 
IR note Cyanide 

1··.e-i ~--;:==~=s---··--···-

1 ~ 
I ~ 
j :1 --·-----~· I 

·1 -------- I 
·i I 
•j I 
· 1 

:L ... -.. -..... -· -----.---... --.. --.. --..--1 ·-..... -----

Compositional Analysis 

• Screening Analyses to guide future work 

• Identify all elements > 1 % 

• Speciate Compounds 

• Use sample and site knowledge 

• Bulk and particle analysis 

Instrumentation 

• Basic e.g. carbon/sulfur analyzer 

• Complex e.g. NMR, SEM 

• Non-environmental e.g. IR, XRD 

• Complementary e.g. XRF, ICP & ICP/MS 

6 



Sauget Area 1 and 2 
Historical Case Study 

Jon Beihoffer 

Sauget Area 1 and 2 

Strength of Evidence Approach 

• Pathway 
• Temporality 
• Co-occurrence 
• Gradients 
• Plausible Mechanism 
• Consistency of association 

• Specificity 
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Chemicals of Concern 

• Review of Company Documents 
• Standard Manufacturing Process 
• Standard Operating Instructions 
•Memos 
• Purchasing Records 
• Shipping Records 

• Historical Research 
• Journals and Periodicals 
• Industry Directories 

Samples 

• Removal Action 
• Rl/FS 

• Enforcement Action 

Analytical Data 
• Removal Action 
• Rl/FS 

• Enforcement Action 
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Process Materials 

• Spent Catalyst 
• Crude and Off-Spec Product 
• Filter Cake 
• Other Waste 

Spent Catalyst 

Crude and Off-Spec Product 
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Filter Cake 

Other Waste 

Artifacts 
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Conclusion 

• Strength of Evidence Approach 

• Chemicals of Concern 
• Waste Types 
• Archival of Samples and Artifacts 

• Analytical Testing 

Source-Receptor Determinations 
Don Smith, EPA-NEIC 

~,J>sslbla Sources of LMJ Conbmlod~ 
Contamination 

Source-Receptor Measurement 
Techniques 

ldontifylng • apodflc IOUl'Ctl of WUll lrom 

,,_. poulble MIUl'Ctll 

~methods 

- T.- """'' compoalllon 

- Mau Spoctronwtry (llOloplcf 

- X-roy (ftuorMCenCO, clllroclion) 

- Scllnnlng tlectron mlctOKOpy (SEii) 

- Goo Chromotogra!'hYllbU !lf>ec1romelry 

(GCMS) 

Matching something 
from the waste to o 
source. 
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Mass Spectrometric Techniques for 
Measuring Isotope Ratios 

• Heavy elements (plutonium, lead, uranium) 
• Light element methods (carbon, oxygen, sulfur, 

chlorine, etc.) 
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Mass Spectrometric Methods for Heavy 
Element Matching 

ICP-Mass Spectrometry 
ICP·Mass Spectromell)' using multi-collector detection 

• Thennal Ionization Mass Spectrometry using multi
collector detection 

Source-Receptor Analyses 
Palmerton Pennsylvania 

- Zinc Smelting -Second..y Zinc RecOWty 

- I.Nd contamlnltlon from gaaeooa .nd dual 

contMnlnants 

- Contribution• from multiple sources 

- ObjectlYe w1a to dla11ngulah be- aoun:ea 
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Previous Studies Identified the Extent 
and types of Contamination 

• Buchauer 1973, Strojan 1978 and Beyer et al in 
1984 characterized Zn, Cd, Pb, and Cu in the 
environment in and around Palmerton 

• Ketterer. Lowry, Simon et.al. attempted to 
identify the sources of heavy element 
contamination (Published in 2001) 

• Examined lead isotope ratios and associated 
elements 
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Lead Isotope Ratio Analysis 

• Well established technique . 
Relies on variation in Pb isotopic composition · 
arising from varying Inputs of radiogenic 206Pb, 
207Pb, and 2oepb 

• Isotopic composition of lead ores are 
characteristic of the mine source 

• Older lead sources have accumulated less 
radiogenic 206Pb, 207Pb, and :zoepb relative to 
non-radiogenic 204Pb 

'· 

....... -
LMd N\topic and c:bakJ.,phi~ dcmctu ccanJ'('C\tl&On~ 1n lhe 
envll'Ollment amr a DftC 1melli"llf!- let<Jlkia') l ine ra'flwr~ 

ftcilit) , P.tlmen.t"ln, Pwln1yl\'8Nt1. l :~A 

M..a-'·£~ ... . »rH l.ATT•. _,,....._,,, ~hH-phrwt 1 • 
M4fl t'. NofCU.k ' 

t • I \ 

·-

...... 

,.. 

... 

Conclusions of Palmerton Study 

The Zn smelting Pb is derived from mixing of Zn ores 
smelted of the 82 year history of the stte. 

• The EAF process Pb originates from mixing of scrap 
steel furnace feedstocks and reflects more recently 
mined, highly radlogenlc Pb or from Missouri. 

• Palmerton residentlel soil lead is mostly derived from 
EAF processing end Zn smelting 
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Hiiis Iowa 
Site Discovery 

Fonner USDA II,. bins atudy revMlecl perchlome 
conl8mlnllion 
Prtvm potable- eupply ...ila In the.,.. 
Sh.ilow lpp!VKlmlblly 30' fwt deep In porous surflci.I mqulfw 

PltvN - well umpllng IM&lltl lnClulMd perch!orD 

,, 'Pl f,..·· 

<" ' ... ...... L 
,. :_~ I 
~----··"'!!'~.----~ - ' ,, ..... -..... 
r .. f-::~ .. 

Hills Iowa Perchlorate Study 

• Unknown source ol Perchlonu ContamiRlltlon 

Previous llllor1a to ID Included: 

- Trace IMtlll anmlyala 

- Isotope t'ltioa (quadrupole Instrument) 

- Total Perchlome an11lysla 

- Anion analysl1 
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Hills Iowa Perchlorate 
Contamination 

Groundwater "IOOrce •raa• - 4 eaes south of park and school in 
grain field 
Ranged Iran ~ ppb to 392 ppb -,\verage = 89 ppb 
Action level= 24 .5 ppb (1/2006) 
Soff source area - ume 4 aae GW source area 
High = < 4ppb to 2t!O ppb -AY91111111" 30 ppb 
A_.ge•30ppb 

Investigated Sources of Contamination 
at the Hills Site 

• Information request letters (CERCLA 104(e)) 

• Agri-wholesale facility 

• City of Hills 
• F lreworl<s suppliers 

• Maytag 
•NASA 
• Property owners - west side 
• Railroads 
• University of Iowa 

Other Possible Sources of Perchlorate 

• Use in nuclear reactors end electronic tubes 
• Automobile air begs 

Additives in lubricating oils 
Use in tanning end finishing leather 

• A fixer for fabrics and dyes 
• Electroplating 
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Other Possible Sources of Perchlorate 
(cont.) 

Aluminum refining 
• Rubber manufacturing 
• Paint and enamel manufacturing 

Methemphetamine laboratories 
Atmospheric generation 

Suspected Sources and Investigations 

Suspected Sources 
• Fl<ewofka - hllf duds, wllole duda, perthklnlte ljllll 

• Flam - RR Xlng, CUN/bo""" on Q<O\Jnd, ligllt aabors 
• OyNmilo - Highwey 218 conatruclion, rod< blasting 

Investigations 
• Geopl1)'liCal -ground penetrating racs.r. magnetanoter, 

conductMty meter 
• Excavation of win! bundle, aaap treated lumber, 8 ind1 ateet 

wrench 

• fingerprint enalyats - chemical constituents in aouroe grcx.<ldwaler 
end contaminated welts 110mJS li<'ewortcs, flares end dynamite 

Results of Hills Iowa Source 
Identification Study 

j , ' 

!· : 

1·-
1 . •. 1---'-------"---i 

18 



Proposed Light Element Stable Isotope 
Investigation 

Conduct concurrent etem911tel constltu911t analysis uslng 
a greater number of analytes 

• Stable isotope analysis of chlorine and oxygen in source 
and groundwater samples 

Why Isotopes? ... 

• Stable isotope ratios provide a unique 
"fingerprint" of a chemical compound 

• Identify source of contaminant -whose is it? 
• Indicate contaminant behavior 
• Source variability must be characterized 
• Microbial degradation has large isotope effect 

How It Works 

• Stable Isotope Fractionation 
• Preferential partitioning of isotopes between 

phases or between reaction and product species 
- Function of dilference in masses 

• Examples: 
- Evaporation of water - lighter elements (2H and 1110 

partitioned to higher energy phases (vapor) 
- Chemical reactions - lighter elements partitioned to 

reactants (chlorine production) 
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Light Element Stable Isotope Analysis 

• Chlorine has two stable isotopes, 35CI ari<l37CI 
• Delta notation ll('¥.o) = [Rsample/Rstandard-1] x 1000 

where R = 18()/180, 37Ci.f35CI •. . 

• Precision of ll measurements normally +/-0.1 to 0.3'¥.o 

How are isotope ratios of perchlorate 
measured in groundwater samples? 

• Extract and recover Cl'?A from water using ion-exchange 
resin developed by ORNL to obtain -10 mg perchlorate 
for isotopic analyses 
Requires sampling 1,000litersof10-ppbwater 

• Convert CIO 4 to form that can be isotopically analyzed 
using gas-source isotope ratio mass for chlorine isotope 
analysls 

• Compare groundwater Isotopic ratios of 37Cl~I and 
11()/180 wi!h potential source materials 

2 
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-2 
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Comparison of Chlorine and Oxygen Isotopic 
Ratios in Groundwater 

0 
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Other Applications of Isotope Ratio 
Mass Spectrometry 

• Chlorinated solvent source ID 

• Nitrate/Nitrite source ID 

• Waste source ID 

Identification of PCE, TCE, and TCA from 4 different 
sources using IRMS (from Philp, 2005) 
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Summary 

• NEIC provides science and technology 
support for Agency enforcement cases, 
including CERCLA PRP searches 

• Wide array of analytical capabilities to help 
fingerprint hazardous substances to ID 
responsible parties 

• We do not have unlimited resources; we 
look for unique opportunities 

How To Contact The NEIC 

• Gene Lubieniecki, NEIC Civil Program 
Coordinator 

• Lubieniecki.gene@epa.gov 
• 303-462-9012 
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Recycling Sites 

Issues that can arise during PRP 
searches 

Consolidated Iron and Metal Co., 
Inc. Superfund Site 

• Newburgh, New York 

• Adjacent to Hudson River 
• Junkyard 
• Operated from 1950s through 1990s 

• Primarily handled cars, car parts, white 
goods, transformers, IBM electronics 

Con Iron Site Background 

• Map of site 

1 



Con Iron Site Processing 

• Burning 
• Compacting/Bailing 
• Shearing 
• Smelting 
• Flattening 
• Battery cracking 
• Tire piles 

Con Iron Site Contaminants 

• Lead - pervasively throughout the Site 

• Other metals 
• PCBs 
• BTEX compounds 
• pesticides 

2 



Con Iron Site PRP Issues 

• Site documents - 200 + boxes weight slips 
representing over 11,000 parties 

• Deciphering weight slips 
• No addresses! -Identifying parties and 

getting addresses 
• Same party identified differently 
• Understanding what different types of 

scrap were present (specialized terms) 

Con Iron Site Evidence 

Con Iron Site Evidence 
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Con Iron Site Evidence 

_D .. 11111.llllPlll ... 

... :.;-=:...., k :)llC:i~ 

rr / -"~""-....... --~ -
:·:;.ai~t--+=:_-~::·-~=-~ ~ -=- f L.!-~ -------j--- ----
-..:::-:-- I -- I --- - - -

_;.~. ·!:-··------:. 

Con Iron PRP Search Resources 

• Resources employed: 
- Interview Site owner/operator - multiple limes 
- Interview other execubve in scrap business 
- Specialized informabon request letters sent 

out 
- Asked for help identifying PRPs from 

municipality PRP 
- Newspaper clippings 
- Cl visited some PRP locations 

Con Iron PRP Search Resources 

• Resources employed cont'd 
- Documents from local and state enforcement 

cases 
- Documents from local environmental groups 
- Newspaper articles 
- Sw1tchboard.com/olher internet tools 
- New York Secretary of State's office 
-Phone calls 
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Con Iron Liability Issues 

• SREA - determining whl;lt was in and out 

• Setting up "tracked waste" categories 

• Bankruptcies and dissolutions 
• Successor liability 
• "third prong" issues (Section 127(f)) 

Mercury Refining Superfund Site 

• Towns of Guilderland and Colonie, New 
York 

• Operated from late 1950s until 1998 
• Mercury reclamation facility 

• Retort ovens used to heat mercury bearing 
materials - mercury recovered and further 
refined 

Mercury Refining Superfund Site 

·~ .. 
·~·~ 
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Mercury Refining Site 

• Type of waste - mercury, PCBs 
• Forms of mercury waste 

-Batteries 
- Thermometers 
- Fluorescent bulbs 
- Pressure regulators 
-Vapor lamps 
- In total, approx. 35 different waste types 

Mercury Refining PRP issues 

• Evidence-
- manifests, internal refining documents 
- No 104(e)s because enough records 

• Data input issues 
- Common unit (lbs)- required some 

estimation 
- Used total weight in (i.a.w. Waste in 

Guidance) 

ercury 
Refining 

---·---
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Mercu transaction re ort 
~... _ ... ._~.,_._., --.. ~ _____ ,.... _ 

__ .,..... ~~...J't"..X'~ 
I -'-'!.'!C3!iE~:,:- __ ... ----------
·-----------·--·--------

-====-== c.----- --·------·------ -=---- == 
-==-==-== ----- -- -=--- -=--- = 

~aiR£?;-;....r~·;,..<"1] -----.. ---- --- -· 

Mercurv Refinino transaction report 
,;. ·--·--......... -~ ._,.., 

·-
--
~€-:::..=it-=~= ··-·-----·-. ---- --·--· ... ---··--- .. -··-·-.... _ .. _.__ -----· -------·-----·-··-- ... 
·--- ----··- ··--·--.. ____ .. --·-"-~--

==..:.·:.:::.-· ... 

Mercury Refining Legal issues 

• SREA issues 
- Scrap metal exemption 
- Mercury was liquid/powder 
-batteries 
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Mercury Refining legal issues 

• Address checking 
- Team of people 
- Cl databases 
- Google company databases 
-LEXIS 

• Successor liability issues 
• 104(e)s to majors wt success. liab. issues 

Mercury Refining settlements 

• De Minimis settlement results 
• 425 parties initially 
• 65 offers returned as undeliverable 
• 275 parties signed on so far (most under 

$10,000) 
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CERCLA Section 107(a) Liability 

D 
•Owners 
•Operators 
• Generators 
•Arrangers 

Things to Remember About Land 

+ Someana AlwaJ• Owns Ille Land. 

~ Ownenhlp Can Ba Divided by Time (Sold, Leased, Rented). 

(e lntaraalS Can Be Sepandlld end "Taken" or Conva,ed (Fae or 
Ea-). 

+ Ownllflllllp Can Ba Divided Hartzontally (Subdlvldedl. 

+ Ownenhlp Can Ba Divided Vartlcally. 
• And In IDlllll caua, Iha alnpaca above land and 

acceH to aunllaht can be at luue 

+ lllUGB Anl Decided bJ Slate.... ,-..-../ 

-~_.,-J·~("' 

Owners 

+ CERCLA Sei:llon 101(201 Daaa Nat Dlednguleh Ownara and 
Daas Nat Provide a DaRnhlon. 

+ Black's Law Dictionary 

• Own: "tD have ar PD1181• u property: ta hll'la legal 
tltlato." 

• Owner •Ono who has Iha rtaht to pa11D11, uao, and 
convoy eamallllng. • 

o) WabatarAdds: uiohave power over; control."@/ 

Q c:::i 
/' ,_,,_,.. J 
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The Layer Cake 

Surface Owners 

-0- Llllbla If They Hava lfla PoWllr to CONTROL Iha Activity. 

• Evan If lflev do not kn-Iha party wlll llllaa• 
hllzanlaua llllbslllncaa. 

Subsurface Owners 

+ Under Ille common law af - -••, 1ubaurface 111111.,. 
have Iha RIGHT to enter onto the surface to Iha dllgrlO 
neceeury to gain accna to the 1ub1urfllce and to lake 
11C11on1 nudlld to conduct mining ae11vn1aa. 

+ In -11111e1, t11ay oo NDT need to pay for dam.age to 
aurfllce -nen· pn1p111ty ff they can •h- their wort w11 
reasonlbl)I n1c11Ury to niach tha mlnerala 

+ The 1ublurlece mineral ~ar h11 CONTROL over the 
llCllvllJ' 

(e Stat• pf Cplpqdp y A1arcp BneurrRCttsm Mining Ce ll 11. 

8G8 F Supp. HBC (1985) r/ 
,..,.__r---,.,.,......r-
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Leftovers 

-0- The owner of Iha mineral •- lllllDUUll to lhe 
elroady mined, low11rada are or the mining waste lhat la 
left on the land In Iha hope lhal allher lllchnolagy or Iha 
market will make proc:aulng pl'llfltabla. Theae materials 

oftan become Iha eoun:o of releases. 

oOo Tha owner of Ille mineral elltalll 11 potantlally Hable as 

-ncr and/or operalDr for rat11111 of haza..S

IUbSlllncu from lhaae materials 

Summary - Who is Liable? 

<Co The ownor who h•• cpn!rpl at Iba gctM!y that cauaaa or 
11 Iha eoun:e of Iha ralaasal 

<Co The mlnenl owner """ or """ - allO bo Hable ea tint 
operator. 

<Co The owner of Iha material (ore, waata) lhat ls Iha eourco 
of Iha release 

<Co The owner end operator""" be Iha aame or different,.....__ 

entltloa. r· 
• .-/-------,..- ,. '0 

What About the Groundwater? 

<Co Ownership, contra!, and use of groundwater veiy by 
llBll. 

<- Somadmaa graundwater Is claaalfled aa a mlnaral and 
lhe -rahlp and un may belong to the 1Urfaca 
ownar. 

-0- Somatlmea graundwatar la ctaaslfted as a 11811 
raaourca and u11 can be controlled by Iha atate. 

(> Groundwater la both "environment" and a "natural _/ 
raaourca• under CERCLA Section 101 r_,./"' 

~I 
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Mills and Smelters 

+ MILLS: Racalve "orv" and praduca "concentndll" and 

-•• jwall8 nlCll and p-.18111nga). 

4°' SMELTERS· May ba but fnlqulllllly ant not co-loc:alacl 

wllh mines or mllls; nicelva and produce concanlrlllll 

and praduc:e relined metal, droaa, &lag, and air 

1m1111on1. 

__r-/ 

What Is This Stuff? 

+ REFINED llETAL Ingot 

'°' DROSS MAY have commeraal value. IS NOi' ~ad" 

matenal Oftan aold or ol/'eJWlsa &enl to a apaaallzad 

smaller far lurtllllr p!DC8Slllng, IS not a "wa&le" unless 

"disposed of" 

(o SL.AG The bD11am DI Iha pot, nnpunllllS, -· often 

c;ontains hazardoua substances 

What Is This Stuff? 
(continued) 

(o Who 11 Llabl1 Depends on ''l'he Dlal" or "Who Owna Whal 

and When Did Thar Own It?" 

- A "Tolllng Agreement" - NOT In 8918-t to llllllld. 
time Umh far ld19atlon, 1attlement, or fUlng a claim. 

• In Iha mining uctor, an aareemant blllwean a mrne and 
a mlll, a mill and a 1men1r, or 1mang 111 al tnem, a 
contract that dltlmllnH lldllJI payment far Iha metal 11 
due. The farm and liming al the tnnaadlon datarmlna 

llablllty ,,...__,/ 

../_/"-J 
--~ 
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The Basics of Mining Law 

Andrea Mac:llgan 
US EPA Region 8 

303-312-6904 
madigan.andrea@epa.gov 

1872 Mining Law 

• Anyone may enter public domain lands to 
.search for, remove, and sell minerals located 
thereon. 

What are public domain lands? 

••f'.'1';':".~·~~ 
.,,.... 1- .. ~ ,r "" 

~- ~ . 
--: ...._ .. :: .... 

• Halle ranmned In federal ownenhlp sir- original acquisition 

• w .. Rtarled upon admission d a state 

• Alml*1 L8'ICXX&c>led. unappropriated. and unre«ved 
• Halle net bmll withdrawn 

• Are open to dispcxtlon undeF the public land laws 
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Some examples of lands that are not 
public domain lands 

• Navigable submerged lands 

• Railroad grant lands 

• State land grants 
• Early homestead grants 

• Desert land entries 

• Indian allotments 

• Acquired lands 

Reserved Public Domain 

• Lands removed from the public domain and 
lmmedlately deslGnated to some predetemined 
purpose 

• Reservations Include national ~ natlcnal 
forests. lndicrl reservatJom. and military 
reservations 

• With some tDCception. reserved lands are not open 
to the operation of the public land laws, Including 
the Mining Law 

National Parm 
• Ytlllowltone NP establlhed 

2 month! bmfor'e 1172 Mln91g 
law to be p~ in ts 
natural concltlon. 17 Stat. 
32 &: 33 (1172). 

• Ecxh NP Is wlthdrcaun by a 
spdic act. Aln1ost all en 
withdrawn horn operation 
clM!mglaw 

• Existing mining ctams In 
NPlcn 
• tublKt to tho ...... ........... ~ 
• managed undor tho ...... 

tho Pmtn Act and nat tublKt 
lo909---
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National Forest System Lands 

• Forest Managei I 18111: 
Act 

• W..tnAct 
• c..n.ai Exchm 198 Act 

• Forest Manaaement Act of 1897-opens lands 
reserved as national forests to the opsatloll ct the 
Mil*1g Law, &.neN withdrawn by a secondary 
withdrawal 

• ~fedll'al goyel"l1nW1t 
to purdae lands for ltr9clrn-flow protection and to 
malrtaln the acqund lands m«ltlanal fonists that 
en mt open to the operation of the Mlnin9 Law 

• Gmwa! Exchcnle Act of 1921-cUhortzed U.S. to 
acqt*e title to lands wlt'*1 national forests that are 
nonnally open to opei ut1oo of the Mining Law 

Withdrawn Lands 

• Withdrawn lands are 
lands l'9'l10Ued from 
the pWJllc domain for 

the pwpose °' 
malrtainlng the status 
quo 

• Withdrawn lands not 
open to operation of 
Mlnin9Law 
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Acquired Lands 

• Federally owned lands that were acquired 
from nonfedelal owners by purchase, 
condemnation, gift or exchange 

• Although not part of the public domain, 
certain legislation opens some acquired lands 
to the Mining Law's operation 

The General Mining Law: 
1872-1955 

Two Types of Mineral Deposits 

• Two types of mineral deposits under the Mining Law 
• A "lode" II a mineral depost In IOlld rodl made up of a vein 

al quartz or other rodl bearing gold. 1il\ler, lead, copper, or 
ott.- valuable cMpmlts. A "lode" II typically a tabular
ihaped depollt al valuable rnlnsal ~ definite 
boundariel, and may Include -a veinJ 1paced ~ 
togmther to be mined OI a unit. 

• A "pkar" lndudel fOl11'1l of valuable mineral deposlb other 
than "lodes" and II typla:dly an alluvial or glacial depolL 
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Overview of the 1872 Mining Law 

• Prospecton (U.5. citizens or those declaring an 
Intention to become U.S. citizens) may enter upon 
publlc domain lands to search for •valuable 
mlnerars• gold. slluer, lead. and mpper. 

• Upon "discovery" of a lode or placer deposit the 
miner may "locate" It (obtaining a so-called 
unpatented mining dalm). 

• "Discovery, a which Is not defined by the statute. hm 
been detennlned to mean that the deposit can be 
mined at a profit. 

• Mlnen may also locate "mill sites" on non
mlneral lands located near mineral deposits 
to place processing facilities, talllngs, rocb 
dumps, etc. 

• Tunnels can be driven to discover or develop 
valuable mineral deposits. 

Locating a Lode Claim 

• SOUS.C.123-
• Pnor to 5/1011972: per locul rulellantorm 
• Past 511011872: 1500' • eoO' clalms w/ parallel end fines 

and "framing" the ueln or lade 

• 30 u.s.c. 128--
• Baundarlm to ba dlstlnc:tl\I martled on the ground 

• Name al the locator. date of location. and a descrtptlon 
al the locatlon recorded 

• Nate: dalms can be "CIHIWllld" ~tenanb In common 
• Location ncitlce recmded per the antam & practice"' the 

load mining dlstrtd or state law. 
• Natke to the federal GIM!rllml!l'it al the locatmn NOT 
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Leadville Mining Claims: 1879 

Leadville Mining Claims: 1901 

Locating a Placer Claim 

• 30 u.s.c. § 35 
• 2C>-acr9 dalml 

• Locate .. lodes 
• For mn.ral dmpolts not 

propel1y loalt.S as a 
ladedalm 

• 30 u.s.c. 5 36 
• AlllOdatlcn plcan 

• 160-GCl'e ~ 
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Locating a Mill Site 
• 30 u.s.c. 5 42 
.~ ............. -• Utld and ouuplod tor 

"*1111gar..,.._ 
CIMOdatmd., 0 dmm ··---· • Lhllocl bl' what • _....,._ 

• lndopondont 4atl .,,. ar .._ ....... 
o IOIO........_lor ... 

- Gll«lal8d., placer -• 15/a<n ..--w/ ... 

Tunnels and Adits 

• ......, may locm. a tunno1 • 
and ,,., a tlftlll to cllciouer ar 
dMlop a lllln °'lade and'
o - rlllht ID the - at 
- ~wlhln90CIO Mt"""' the-"' tho
IO ILS.C. t 71 

•Tunnel--............... 
""-· • Tunnll __ ,......,. 

clalmo but mlNltr - "' ....--. 
• Nat MAbjod: .......... .........-. 

Assessment Wor~ 
• 30 u.s.c. s :ZS 

• Alqi.ft $100 In labor 
mch ~I*' dc*n 

• Noncompllance DPll1I 
lands to location btJ 
othln ("...-locatlon") 

• Co-owMn may "publlh 
out• a co-owner who 
falls to a>ntrlbw 

•Alselll'Nllt~ymar 
nnfromno«1 
s.ptmrnbmr ISt to -
the follawlng Septemt. 
1st 
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Maintenance Fee 

• 30 U.5.c.A. §§ 28f.-ll.(Wmt Supp. 2005) 

• $30 locatlon fee for new dalms 
• $125 annual maintenance fee 
• Fallura to pay tlmely, dalm Is null and uold 
• Small miner waluer-10 or fewer claims 

• Small miner must do msewnent worll and malle 
FLPMA flllngs 

• Cunent authorization ends fY2008 

Patenting Mining Claims 

• A mineral patent II a title COllUej,fClllCI from the United Slates 
to a private pmty In fee 1lmple ablolute 

• A dalmant must: 
• (0 lie an appllcallan ,._.aimplanm 1111111......,. Law 

requlNmellll: 
• C:Olllea11•V1111clthodalm 
• 00 pan an~ -anlhadalm 

• <•>lie allldaulll al --that - .... palllld • Cl)llea_cl_lnap __ BLM_ 
• (6)publlshCQlllllclallDll_ln_..,_,.,..eodavl 
• (7) .......... dalmllllb, _ purdlme_ 

• Lode. plater and mlD sites 1ubJect to mlneral patent. Tunnel 
11tearenot. 

The General Mining Law Post 1955: 
Regulating Free Access 

• Surface Resources and Multiple Use Act of 
1955 

• Federal environmental statutes 
• Federal Land Policy and Management Act of 

1976 and BLM's 43 C.F.R. Part 3809 
Regulations 

• Organic Administration Act of 1987 and 
USDA/Forest Services' 36 CFR Part DB 
Regulations 

• State mine reclamation and other laws 
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Surface Resources and Multiple Use 
Act of 1955 

• Addresses abuses of 1872 Mining Law 

• Many mining dalms not located In good faith 
for mineral exploration/development but for 
non-mining private uses such as residences, 
fishing and hunting camps, taverns, etc. 

• Clues federal land managen authority to 
regulate surface use of mining claim to curb 
abuses 

Federal Environmental Statues 

• Surface Mining Control and Reclamation Act of 1977 
- only applies to surface coal mining 

• NEPA - not applicable to patented mining dalms 

• Oean Water Ad 

• OeanAlrAd 

• Endangered Species Ad 

• RCRA 
• CEROA 

Federal Land Policy and 
Management Act of 1976 

• Prior to FLPMA, recordatlon of mining daims 
and the notices of assessment wom to 
maintain legal possession per state law (no 
Information directly to BL.M). 

• Purpose: BLM to be get notice of location 
and number of unpatented mining dalms, 
mlll sites, and tunnel sites; annual filing 
requirement; presumption of abandonment if 
lnltlal/annual filings not made. 

9 



• ei-itJonmurmea!llCllVarundwdellradat~dpubk 
land!. 

• "Casual uie• with •no or negllgtble" sulface dlltulllance: 
L -IJl-1Mnalnqulnd 
• ......,_requ!Nd 
L flnanclal ClllUllllllll 11111 NQldnld' 

• "Natlcie-level" aperatlom - disturbance d s or fewer 
CIO'll: 

L _.,,__... ............... BLMdaes nat 

~ . ......,__...., 
L flnanclal ........... 11111 NQldnld 

• "Plan-level" apemtlom - disturbance d 5+ acres or In 
special stat111 arem (wlldemeu areasJnatlanal 
monuments): 

L "plancl--"1ubmlltldlerBLMappnoual 
• reclamallon Nlllund 
L flnanclal ClllUl1lllCll nC(lllnld 

Organic Administration Act of 1897 

• Authorizes the Secretary of Agriculture to 
promulgate regulations for the 
administration of national forests 

• Forest Service promulgated surface 
management regulations in 1974 now codified 
at 36 C.F.R. Part 228. Operations must 
minimize advene enulronmental Impacts on 
surface resources whenever feasible. 

State Mine Reclamation and Other 
Laws 

Most western states haue a variety of laws 
requiring reclamation, protection of ground 
water resources. and other laws of general 
applicablllty to hard rodl mining that are not 
pre-empted by the Mining Law. 
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Mixed Ownenhip Sites 

• Located partially on public and partially on 
private land 

• Patented dalms 

• Unpatented abandoned daims 

• CERCLA Uablllty 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

JUN 14 3l03 

SUBJECT: Pohcy on Lasting Mtxed Ownership Mine or Mill Siies Created as a Result of the 
General Mining Law of 1872 on the Federal Agenc ardous Waste 
Compliance Docket 

FROM: David J. Kling, Director 
Federal Facilibes Enfon:emen 

TO: Regional Docket Coordmators 

This policy addresses the issue of when so-called "nuxed ownership" rmne or mill sites, 
created as a result of the General Mining Law of 1872 (GML), 30 U.S.C. § 22 ;& m, should be 
included on the published list of federal facilities which have been n:poncd to the 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) Section 
120(c) Federal Agency Hazardous Waste Compliance Docket (Dockel).1 For the reasons stated 

1 Seccion l20(c) of CERCl.A siaia tbac: 

The AdministtalOr shall csiablish a spccml Federal Agm;y Hazardous WllSle Comphan= Doc:lccl 
(hereinafter in lh1s seclion referred to as lhc: "doctcc'1 which shall COntBID each of lhe folloWUJB: 

(I) All 1nformalion sub1DJaed lllldcr section 3016 afthe Solid Waste Disposal Act (42 U.S.C.A. 
§ 6937) and subsection (b) af dos secuon repnhng any Federal facility and nauce af each 
subsequent action l8lten IUlder Ibis chapter wilh mpecl IO lhe facility. 
(2) lnfonnallan subautted by eacJi depuunent. agency, ar instrumenlaliay or die United Slala 
under sec11an 3005 or 3010 af such Act [42 U.S.C.A. § 6925 or 6930). 
(l) Infannanon subnutted by lhe depanmenl. agency, or instrumenlality UDder section 103 of 
CERCLA (42 U.S.C.A. § 9603). 

The docket shall be available for public 111Speclion 11 n:asonable nmes. S1.1 manlhs after 
esiabhshment af lhc docket and i:vcry 6 months thcri:aftcr, the Adgpmsqplor shall oubhsb m the 
federal Reg1sn:r a hs1 of !he Federal facahlies which have been jncludcd m lhe dockcl dunng the 
immaluucly prcccdang 6-monlh penod. Such publicaban shall also indicate wbCR an !hi: 
apprapnate regional offici: of the Env1ronmenla! Prolcction Agency add1nonal 1nfonna11an may be 
ob111ncd wilh respect to any fac1hty an tho clockct. The Ad1D1nisll'lltor shall esiabhsb a pmgram to 
provide 1nfanna11on to the public Wllh rupect to facihtiea which are included 1n the dac:kct under 
Ibis subsection. (emphBSJs added) 

lnmiet ~ IURLI • llap:Hwww.-pa.gav 
"*''dldl1l&ycllllle •Pllldld Wiii Vegllllllt 01llad11*1 Oii Aec,dld PIPI' IMMllun M ~ 



below, we believe that, as a matterof pohcy, mixed ownership mine or mill sites created as a 
result of the GML generally should not be included on !he published list of federal fs:ibbes 
which have been reponed to the Docket. This policy recognil.es that individual mine or mill sites 
should be evaluated on a case-by-case basis, and does not in any way address the status of the 
federal government as a potentially responsible party (PRP). The policy does not address issues 
regarding "ownership" under CERCLA, nor does it address any federal cleanup obligations. This 
policy simply speaks to Congress' intent regarding the types of facilities that should be included 
on the published list of federal facilities which have been reported to the Docket. 

Background 

Mixed ownership mine or mill sites arc those located partially on pnvate land and 
partially on public land. Unlike Department of Defense or Department of F.nergy federal 
facilities, which arc or were operated by the Uruted States or its contractor and arc entirely in 
Federal ownership, many mine and mill Sites consist of both federal and private land ownership. 

Generally, under the GML, a person may establish private rights to mtne certain minerals 
on federally-owned land by staking a claim to the land. Once a claim is established and if ii is 
maintained, the claimant gains rights to the beneficial use of the propeny incident to mining, but 
the fee simple title remains with the federal government. Prior to enactment of the Federal Land 
Policy and Management Act of 1976 (FLPMA), the claimant had a right to extract the minerals 
and conlrol the surface. Since the enactment of FLPMA, the claimant has the right to extract the 
minerals and may use the surface to the extent necessary to develop the claim, subject to surface 
management regulations of the land managing agency. The claim is private propeny, is taxable, 
and can be sold, leased, bequeathed, etc. If the claim is abandoned or otherwise becomes invalid, 
all of the property rights revert to the federal government and the land is under the control of the 
Federal Land Managmg Agencies (FI.MA), usually the Forest Service (FS) wttlun the Uruted 
States Department of Agnculture or the Bureau of Land Management (BLM) within the United 
Stales Department of the Interior. 

A claimant may, through a process called "patenting," buy the fee simple interest from 
the federal government and own the property in its entirety. If the owner of patented propeny 
abandons 1t, the property does nm reven to the United States, but remains private land. The 
effect of the GML is that thousands of former rmne or mill sites are now private properties 
(inholdings) within the boundaries of federal land managed as National Forests, Nwonal Parks, 
and BLM-managed lands. 

Many FLMAs do not have a comprehensive inventory of all mine sites, and neither do the 
states or EPA. However, there arc estimated to be tens of thousands of mines on federal lands, 
and approximately an equal number on private lands, including many with releases of hazardous 
substances. A mixed ownership mine "site," often a mining district, may have involved 
hundreds of pnvate entities as owners or operators. A large-scale map of a Nabonal Forest or 
BIM-managed lands may mdicate the overall boundary and imply lhar all of the land inside is 
federally-owned. A more detailed map will indicate that there are many private mholdings, 
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frequently includmg mme or mill sites,2 winch, as eiplained above, the Fl.MA has little or no 
control over but wh1ch may impact the interspersed federally-owned land. 

A review of CERCLA Section 120(c) and its legislahve history reveals that Congress did 
not dm:ctly address whether mixed ownership mining Biles should be identified as federal 
facilities in the Docket. Therefore, we believe that the decision whether to include such sites on 
the published hst of federal facilities which have been reponed to the Docket should be guided 
by sound policy reasons. 3 

Policy 

It IS our policy that mixed ownership mjne or mill sites generally should not be jncludcd 
on the oublished list of federal facilities which have been reooncd to the Docket. This policy 
recognizes that individual mine or mill sites should be evaluated on a case-by-case basis, and 
does not in any way address the status of the federal government as a PRP. The policy does not 
address issues regarding "ownership" under CERCl..A, nor does 1t address any federal cleanup 
obligations. Tlus policy simply speaks to Congress' intent regarding the types offacilities that 
should be included on the published list of federal facilities which have been reponed to the 
Docket. Because these sites are typically encumbered by substantial private rights derived from 
the GML and the contamination at these sites is typically the result of private acbVJties, we 
believe that tn:ating these sites as private facilities will foster the most effective use of CERCLA 
response authorities. 

At "rruxed ownership" mine or mill sites, the efficient use of limited EPA and FL.MA 
resources 1s greatly facilitated through a cooperative approach. As part of this cooperative effort, 
EPA and the Fl.MA need to evaluate is..ues such as whether EPA or the FI.MA is pursuing PRPs 
at the site, and how the EPA and/or the Fl.MA is otherwise addressing the contanunation at the 
site. EPA regions, in cooperation with the FI.MA and the states in which the sites an: located, 
may also find it helpful to develop a prescseening process wluch could reveal potentially 
significant problems at a site and feed into the cooperative effort to address these sites. At some 
"mixed ownership" mmmg sites, EPA will be the lead agency and will generally need to work 
with the FI.MA to effectJvely address any release of hawdous substances on the federally owned 
areas of the site, while at other "mixed ownership" mining sites the FI.MA may be the lead 
agency and will generally need EPA authority to effectively address the risks posed by the non
fcderal areas of the site. Several EPA regions have entered into site specific memoranda of 
agn:ement to define the respective roles of the agencies. Additional guidance or 1ntcragcncy 

2 Federal land laws other than the OML (such as the railroad and homestead aclS) have also creatal pnvatc 
property ngblS wilhtn these federal lands. In addiaon. fcdml law has created state IJ'\ISI lands 1Dle!Spened withm 
fc:denl land unns 

3 Notlung m this Policy 1s 1ntcaded to alru or modify a federal agency's obbgalion under CERCLA Section 
J20 to dclauunc whether 1ofonna11on must be reported to lhe Docket based on the cntcna SCI forth 10 Sr:clion 
120(c)(l)-(3). Also, the fllCI that mfonnauon asreponcd to the Docket does not necessarily mean that the sne will be 
included on the pubbshr:d last of facihues wluch have been rqiortr:d to the DockeL 
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agn:ements may also need to t-e developed to support coonlinated enforcement and n:sponse 
actions at mixed ownership mining sites. Mixed ownership sites wilh potential or confirmed 
hazardous releases lhat are not included on lhe published list of federal facilities which have been 
reponed to the Docket should, however, be considered for inclusion in EPA' s CERCilS 
database. 

Other Mine Sites 

Unpatented abandoned mine or mill sites which were created under a GML claim, 
entirely on federal lands, and lhat have reverted to federal control, should be discussed with the 
FI.MA having '~urisdtction, custody, or control" of the site and EPA HQ (FFEO and the Office 
of Site Remediation Enforcement (OSRE)) before including the site on the published list of 
federal facilities reported to lhe Docket. Addibonally, mines, mill, or mine waste disposal areas 
on FI.MA lands that were created under a federal penpit or lease should be discussed with the 
Fl.MA having '~urisdiction, custody, or control" of the site and EPA HQ before including that 
site on the published hst of federal facilities which have been reported to the Docket. 

The discussion in this document is intended solely as guidance to EPA personnel. This 
document is not a regulation, nor does not it change or substitute for any regulation. Thus, it 
does not impose legally binding requirements on EPA, States, or the regulated community. This 
guidance does not confer legal rights or impose legal obligations upon any member of the public. 
In the event of a conflict between the discussion in this document and any statute or regulation, 
this document would not be controlling. The general description P.fOvided here may not apply to 
a particular situation based upon the circumstances. Interested parties are free to raise questions 
and objections about the substance of this guidance and the appropriateness of the application of 
Chis guidance to a particular situation. EPA and other dec.isionmakers n:tain the discntion to 
adopt approaches on a case-by-case bas.is that differ from those described in this guidance where 
appropriate and to amend this guidance without public notice. 

Thank you for your bme and attention to this Policy on listing .. mixed ownership" mine 
or mill sites on the published list of federal facilities which have been reported to the Docket. 
For further discussion on mining and private party enforcement issues contact Joe Tieger of 
OSRE (202-564-4276), on CERCLA Secnon 120 issues, Andrew Cheny of FFEO (202-564-
2589), and on Docket issues, Augusta Wills of FFEO (202-564-2468). 

References: 
General Mining Law of 1872, 30 U.S.C. §§ 21-54. 
Comprehensive Environmental Response Compensation and Compcnsanon Act, as amended, 
42 U.S.C.A. §9601 et seq. 
Executive Order No. 12580, January 23, 1987. 

cc: HQ and Regional Site Assessment Staff 
Regional Mining Coordinators 
Regional Federal Facility Program Managers 
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NOTES 



MultiDex"' 



PRP Search Issues 
at Area-wide 

Ground Water Sites 



LANCE VLCEK 

Mr. Vlcek is a senior investigator in Region S's Enforcement Investigations and Search Section, 
Superfund Division. Mr. Vlcek has ten years with the EPA. Prior to joining EPA, Mr. Vlcek 
worked as a Contract Auditor and Criminal and Civil Investigator. He has worked for the US 
Department of Energy, Defense Contract Audit Agency, Immigration and Naturalization Service, 
and the US Consumer Product Safety Commission. Mr. Vlcek also has some 30 years with the 
U.S. Army (Active and Reserve Duty) as a Criminal Investigator and Intelligence Officer. He has 
worked on numerous groundwater sites in Region V. 



STEVEN ARBAUGH 

Mr Steven Arbaugh is currently employed at the EPA Region 9 office in San Francisco, CA, as a 
civil investigator in the Superfund Division Mr Arbaugh has performed civil investigator duties 
with the remedial case development team since April, 2001. Starting in July, 1998, Mr. Arbaugh 
was employed as an enforcement officer with the EPA Region 9 Pesticide Program. Prior to 
working for the EPA at the Region 9 office, Mr. Arbaugh was employed by the Utah Department 
of Environmental Quality, Air Division He was employed as an air quality planner and air quality 
enforcement specialist for 9 years 
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PRP Search Issues at a 
Surplus Government Property/ 
Formerly Used Defense Site 



GRECBENRSCHMIDT 

Grechen Schmidt is an investigator with Region 10. Grechen started with EPA in 1988 as 
Community Involvement Coordinator. She worked on the Bunker Hill Superfund site helping the 
community understand the various aspects of the complex investigation underway. Grechen has 
served as a liaison between the affected community and the regulatory agencies during the 
investigation and cleanup of the Exxon Valdez oil spill, Commencement Bay Superfund site and 
the 22 federal facilities Superfund sites within the region. She helped develop national community 
involvement guidance for Federal Facilities and has conducted training for EPA and the 
Department of Defense on effective community involvement. 

Grechen designed and coordinated the implementation procedures for the Superfund Technical 
Assistance Grant program (TAG) in Region 10. She served as EPA's technical expert on the 
Superfund and TAG programs in a criminal trial, resulting in a fraud conviction, with the 
defendant serving a maximum jail sentence. 

From 1995 to 1997, Grechen worked as a Compliance Officer in the Drinking Water program 
focusing on water systems in Washington state. In addition, she served as the regional contact 
with OECA and brought a 20-year old enforcement case close to resolution by combining 
resources of two neighboring (and failing) water systems. 

Grechen took an IPA to Anchorage to work with the Alaska Department of Environmental 
Conservation's (ADEC) Contaminated Sites program as a community involvement coordinator 
from 1997 to 1999. ADEC was in the process of re-writing their regulations to include 
community involvement. Grechen developed guidance and trained ADEC staff to effectively work 
with the community. 

Upon returning to EPA Region 10, after a short stay the in community involvement unit, she 
became an investigator in Office of Environmental Assessment in 2000. Grechen is the only 
investigator for Region providing investigative support the Superfund program along with all 
other EPA programs and sister agencies, including ATSDR, state Department of Labor and 
Industries, State Patrol, etc. 



FORMER GOVERNMENT 
FACILITIES 

NORTH RIDGE ESTATES 

Case Study 

Purpose 

• Case Study 

- Small problem turns big-
- lnfonnants 

• The Monster in the Closet 
- Sites waiting to be discovered 

Klamath Falls Marine 
Recuperational Barracks 
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North Ridge Estates 
SITE BACKGROUND 

• 1944: Marine Recuperational Barracks 
began operation 

• 1947: Property granted to State of Oregon 
for Oregon Technical Institute (OTI) 

• 1964: OTI closed, property reverted back 
to GSA 

North Ridge Estates 
SITE BACKGROUND 

• 1966: Engelberg group purchases 
property 
- Some buildings removed 
-GSA aware 

• 1977: MBK Partnership purchases 
property 
- Many more buildings removed improperly 
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North Ridge Estates 
SITE BACKGROUND 

• 1979: EPA order to MBK 
- Cease and Desist Order 
- Required cleanup and Institutional Controls 

• 1980's 
- Further demolition 
- Plans for housing development 

• 1993: 
- MBK builds first house 
- Corps inspects site and does not ID ACM 

North Ridge Estates 
SITE BACKGROUND 

• 1993-2001 

- MBK develops property 
- Constructs 22 homes 

• 2001: DEQ cites MBK for Asbestos 
problems 
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North Ridge Estates 
SITE BACKGROUND 

• 2002: DEQ agreement with MBK for removal 
• 2003 

- Homeowrnn sue MBK, MBK sues Slate and Federal 
Government 

- EPA AOC with MBK for removal, risk assessment 
• 7 .5 tons ACM 1'81Tl0Yed by hand 
• 81 .5 tons ACM removed by mini-ex & excaVll1or 

• 2004 
- AOC/SOW for Rl/FS being developed 
- MBK declares bankruptcy 
- EPA & State counter sue 

2004: 

North Ridge Estates 
SITE BACKGROUND 

- AOC/SOW for Rl/FS being developed 
- MBK declares Chapter 11 bankruptcy 

• 2005 
- Homeowners relocated during summer removal 

• 2006 
- January 20, MBK, their Insurers settle for $12M 

• Homeownera can permanently moye 
• EPA can canplete imleltlgetlon 
• But no money br cleanup! 

PRP Search Issues 

• The lawsuits 
- Dozens of Depositions 
-16,000 Documents during initial discovery 
- Medical records/privacy issues 

- Financial issues for all parties 

• Historical sources of information 
- National Archives 

- General Serilce Administration 
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Informants 

• We found some and some found us! 
- Depositions gave us leads 
- Newspaper coverage 
- Residents gathering information 

A Potential Monster 

How many former government 
sites do you have in your region 
that haven't been maintained? 

Gov't Property Transfers 
(aka Public Benefit Conveyances) 

• WWII-era facilities have been: 
- Sold to private parties at gov't auction 
- Transferred to public use as hospitals, 

schools, prisons, and airports. 

• If property transferred for public use, gov't 
retains responsibility to ensure properly 
maintained for 30 years after transfer. 
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Gov't Property Transfers can't. 

• GSA, Dept of Education and Dept of 
Health and Human Services are three 
agencies responsible for monitoring 
condition of "public benefif properties. 

• If property is not used for public benefit 
before 30 years is up, goes back to gov't. 

THE HIDDEN PROBLEMS 

• These facilities were built using 
- Lead based paint 
- Electrical equipment containing PCBs 
- Asbestos containing matenals 

•Floor me 
·Siding 
• Pipe lag (Insulation) 

The continuing saga 

• Former military facilities are still being 
used; upgraded and maintained 

• Others aren't or problems are just being 
identified 

• These may be the Superfund sites of the 
future! 
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• Questions???? 
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MultiDeX'" 
Quiet Relmnce lodex System 



PRP Search Benchmarking 
& Best Practices 



BRUCE PUMPHREY 

Bruce Pumphrey has been with EPA for over 2S years, both at Headquarters and in Region S. He 
started out with the Headquarters Water Quality Standards Program in 1981 and then transferred to 
Region S's Water Division in 1984, working in Water Quality Standards, Wasteload Allocation and 
NPDES Compliance and Enforcement. In 1987 Bruce joined Region S's Superfund program and 
conducted PRP searches, information management and strategic planning. 

In 1991, Bruce returned to Headquarters to work in OSWER's Office of Waste Programs 
Enforcement which subsequently became the Office of Site Remediation Enforcement in OECA. With 
the exception of a stint in the Office of Wastewater Management to work on the CAFO Rule and 
another in OSWER to enhance their Program Evaluation capabilities, Bruce has worked for the last 19 
years in the Superfund Enforcement Program. In his spare time he likes to hike, bike, sail, and 
whitewater kayak. 
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Current Developments 
in Liability Law 



CLARENCEE.FEATHERSON 

Mr. Featherson is a senior attorney in EPA's Office of Site Remediation Enforcement (OSRE). 
Clarence works closely with EPA's Regional Offices, EPA's Office of General Counsel and the 
Department of Justice in the enforcement of cases involving CERCLA corporate liability issues, 
CERCLA pre-enforcement issues, and other legal issues affecting EPA' s Superfund enforcement 
program. In his non-EPA life Clarence is a motivational/inspirational speaker and trainer. He received 
his A.B. Degree from Brown University and a J.D. Degree with honors from Howard University's 
School of Law. 



MIKE NORTHRIDGE 

Mike is a senior enforcement attorney in EPA Headquarters' Office of Site Remediation 
Enforcement. He joined EPA in 1984 (in HQ's RCRA program office) and transferred to waste 
enforcement in 1988. He leads the Agency's enforcement screening process for the national 
prioritization panel, seeking to ensure that Regions have exhausted alternatives prior to turning to 
Superfund monies as a last resort. He also works on other Enforcement First issues, including 
HQ's recent policies on Enforcement First for Institutional Controls (issued 3/06) and 
Enforcement First for RI/FS (issued 8/05), respectively. In addition, he is one of HQ's main 
contacts on issues relating to CERCLA 106 UAOs. This morning he's promised to give "a guide 
for non-lawyers" to the ongoing litigation over General Electric Company's challenge to the 
constitutionality ofEPA's pattern and practice in issuing such UAOs. 

Mike received his law degree from Georgetown University in 1984. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

Frequently Asked Questions (FAQs) About Aviall 

Q. What is "Aviall"? 
A. Aviall Industries, Inc. is a party in a case that reached the U.S. Supreme Court. The case 

concerned Aviall's ability to get a share of its costs-known as "contribution"- for hazardous 
site cleanup from another company. The official name and citation of the case is Cooper 
Industries, Inc. v. Aviall Services, Inc., 125 S.Ct. 577 (2004); the case is often referred to as 
"Aviall." The U.S. Supreme Court issued its decision on December 13, 2004. 

Q. What are the facts and procedural history of the case? 
A. Cooper Industries, Inc. owned and operated four aircraft engine maintenance sites in Texas for a 

number of years before it sold the sites to Aviall. Aviall continued to operate at the sites and 
ultimately, discovered that both it and Cooper had contaminated the facilities. After undertaking 
a cleanup, A viall sued Cooper for contribution toward the cleanup costs. 

On summary judgment, the U.S. District Court for the Northern District of Texas held that Aviall 
could not obtain contribution from Cooper under§ I 13(t)(l) of CERCLA because Aviall had not 
been sued under CERCLA § 106 or§ 107. A divided panel of the Court of Appeals for the Fifth 
Circuit affirmed, but on rehearing en bane, the entire Fifth Circuit, by a divided vote, reversed 
the panel. The case then reached the U.S. Supreme Court. 

Q. What did the U.S. Supreme Court bold in Aviall? 
A. The issue before the Supreme Court in Aviall was whether "a private party who has not been 

sued under§ 106 or§ 107 of CERCLA may nevertheless obtain contribution under§ l 13(t)(l) 
[of CERCLA] from other liable parties." CERCLA § l 13(t)(l) provides, in part: .. Any person 
may seek contribution from any other person who is liable or potentially liable under section 
9607(a) of this title, during or following any civil action under section 9606 of this title or under 
section 9607(a) of this title." 

The Supreme Court held that the plain language of CERCLA § l 13(t)(l) allows a "potentially 
responsible party" (PRP) to seek contribution only "during or following" a "civil action" under 
CERCLA § 106 or§ 107(a). In other words, because Aviall had not previously been sued for 
clean up of the site or for cost recovery under CERCLA, A viall cannot sue for contribution under 
§ l 13(f)( I). 

The Supreme Court declined to decide whether a PRP may recover costs under CERCLA § 
I 07(a)( 4)(B), which provides for recovery "of any other necessary costs of response incurred by 
any other person consistent with the national contingency plan." The Court remanded the case to 
the U.S. Court of Appeals for the Fifth Circuit. 

Q. Did the Aviall decision address contribution rights under § 113(f)(3)(B)? 
A. No. While the Court noted that CERCLA § I l 3(f) provides another avenue for contribution 

under § 113( t)(3 )(b ), the Court did not address that subsection because it was not at issue in the 
case. That section provides that a PRP "who has resolved its liability to the United States or a 



State for some or all of a response action or for some or all of the costs of such action in an 
administrative or judicially approved settlement" may seek contribution from non-settling PRPs. 

The United States acknowledged at oral argument before the Supreme Court that if a party enters 
into an administrative order on consent or a judicial settlement that resolves liability for response 
costs or response actions, that would entitle the party to seek contribution. Thus, for eKample, a 
remedial design/remedial action consent decree with the United States, or an administrative 
order on consent with EPA for remedial investigation/feasibility study, removal action, or 
reimbursement of response costs should give rise to a right of contribution pursuant to § 
l 13(t)l3)(B). 

Q. Is EPA named as a party in the Aviall litigation? 
A. No, EPA is not named as a party in the Aviall litigation. However, on February 23, 2004, the 

United States filed an amicus brief on the merits of this case. 

Q. What positions did the United States take in its amicus brief on Aviall? 
A. Among other things, the United States took the position that, based on the plain language of 

CERCLA § l 13(t)(l), a party that is itself liable or potentially liable may seek contribution 
under that section only during or following a civil action under§ 106 or§ 107, and conversely, 
that § 113( t)( 1) does not authorize a contribution action in the absence of an ongoing or 
completed§ 106 or§ 107(a) civil action. The United States also stated that a liable party is 
limited to seeking contribution in the manner authorized by § l 13(f), and that CERCLA § 107(a) 
does not provide an independent basis for a liable person to recover response costs from another 
liable person. The United States also stated that a "civil action" is "commonly understood to 
mean a judicial proceeding," and that "EPA's issuance of a§ 106(a) administrative order does 
not generally entitle the recipient to seek contribution under§ l 13(f)(l)." 

Q. What impact will Avial/ have on EPA's enforcement and brownfields programs? 
A. Currently, EPA is evaluating the potential impacts of the Aviall decision on enforcement and 

brownfields programs and considering whether any actions are necessary. EPA also anticipates 
working in close coordination with state governments and organizations and the U.S. Department 
of Justice on Aviall-related issues. 

Q. Did the Aviall decision address whether a party that voluntarily incurs cleanup costs may 
recover those costs under state law? 

A. No. The opinion addressed recovery under federal law, specifically, CERCLA § l 13(f)(l). 

Q. Did the Aviall decision address the right of non-liable parties to sue for costs? 
A. No. The Supreme Court's opinion does not address the right of non-liable parties to sue for costs 

under § I 07(a). Persons who cleanup Brownfields sites may qualify as non-liable parties 
through the bona fide prospective purchaser ex.emption under CERCLA § 107(r). 

Q. Does EPA have a position on possible legislative changes in light of the Aviall decision? 
A. EPA does not have a position on this issue. 

Q. How can I find out more about EPA's Aviall-related work? 
A. EPA has information about Aviall-related work on its Web site (www.epa.gov). You may also 

contact the Office of Site Remediation Enforcement at (202) 564-4200. 
Issued May 2005 
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CHERYLE MICINSKI 

Cheryle Micinski is a lawyer in the Office of Regional Counsel, Region 7 She has been practicing 
law for nearly 30 years. The first ten years were spent as a prosecutor with county and city. She 
began employment with the Environmental Protection Agency in 1981. She became a Branch 
Chief, Superfund Branch in 1987 and then a Deputy Regional Counsel in 1993. Cheryle teaches 
many Superfund related courses for EPA and has been a frequent speaker at seminars and 
programs relating to hazardous waste topics. She is an adjunct professor at Avila University in 
Kansas City, Missouri. Cheryle received her J.D. from the University of Missouri-Kansas City in 
1973. She received her A.B. from Indiana University in 1968. 



SUCCESSOR UABILllY 
UNDER CERCLA 

Cheryle Micinski 
Deputy Regional Counsel 

Region 7 

General Rule 

• Asset purchasers do not acquire the 
liabilities of the seller corporation. 

When can successors be held liable 
under CERCLA? 

• "Congress is unlikely to leave a loophole 
that would allow corporations to die a 
paper death, only to rise Phoenix-like from 
the ashes, transformed but free former 
liabilities." U.S. v. Mexico Feed and Seed, 
980 F2d at 487 
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Exceptions to the General Rule 

• Effort to fraudulently escape liability 
• De facto merger or consolidation 
• Express or implied assumption of liability 
• Purchaser is a mere continuation of the 

seller 

The "CERCLA" Exemption 

• Substantial continuity or continuity of 
enterprise 
- Equitable test 
- Purpose is to identify transactions where the 

charactenstics of the selling corporation 
survive the asset sale and purchaser is 
charged with seller's habihties. 

Fraud 

• Transfer of assets and businesses of 
predecessor to successor is fraudulent as 
to creditors 

• Conveyance is made with intent to 
defraud or with intent to hinder or delay 
creditors 
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Fraud-What to look for 

• Badges or lnd1oa of fraud. · 
• Look behind claim of "fair value", i.e., 

Inadequate or fictitious consideration. 
• Check the solvency and debt of the transferring 

corporation. 
• Was there litigation or the threat of hbgation at 

the time of transfer? 
• Was there an attempt to conceal the transfer? 
• Was this transaction conducted In a manner 

different from the common business practice' 

De Facto Merger or Consolidation 

• Statutory merger where acquiring 
company survives: mandatory that 
successor assumes debts of predecessor. 

• Seller liquidates and dissolves 
• Look beyond the stated form of the 

transaction to determine if there is a de 
facto merger. 

What to look for: 

• continuation of enterpnse of the seller: 
continuity of management, physical locabon, 
assets, general business operations. 

• continuity of ownership of purchaser and seller: 
same shareholders. 

• Seller ceases operation, liQuidates, dissolves. 
• Purchaser assumes obligations necessary for 

uninterrupted business operations. 
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Express or Implied Assumption 

• Courts use general principles of contract 
law. 

• Documents that may hold the key: 
- Assumption agreement, indemnity provisions, 

covenants. 
- Plan of Reorgani1ation 
- Purchase agreement 
- Tax and SEC filings 

Further examination for Implied 
Assumption 

• Who drafted the dOOJments? 
• Who was in control during the 

transaction? 
• How was the transaction characterized 

subsequently? 
• Would an implied assumption benefit the 

purpose of CERCLA, the public? 

Mere Continuation 

• Asset purchaser Is a mere reorganized version of 
the predecessor, rather than a dlStina corporate 
entity; resembles de facto merger; one 
corporation emerges. 

• "What emerged is what went in•, i.e., a gas 
company selling gas to the same metro area. 

• Focus on continuation of the corporate entity. 
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What to look for: 

• Key factors: Common ownership of purchaser 
and seller and common identity of officers and 
directors 

• Other factors: 
- Inadequate amslderation for assets 
- Simllar a>ntrol of hiring and function of officers, 

directors and SIXICk 

• Common sense test: no one factor is dispositive 

Substantial Continuity 

• Also referred to as continuity of enterprise 
• Most expansive and controversial theory 
•Focus on business (as opposed to 

corporation) 
• Not all circuits accept this theory 
• Issue regarding application of federal 

common law v. state law of successor 
liability 

What to look for: 

• Continuity of directors, officers, management, 
employees, , physical location. 

• Continuity of assets and general business operations; 
same products 

• Retention of name, business address, phone number and 
customers 

• Adequacy of compensation; arms length transac:bon; 
attempt to shift llabllity to a>rporate shell 

• Olaractenzation of the transaction to the public, In the 
trade press 

• Knowledge of enV1ronmental existing liablhtes 
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Present Status of Substantial 
Continuity Theory 

• In the courts 
- Impact of Bestfoods 
-Acceptance of federal common law or a 

un1fonn federal rule 

• Within the government 
- The .Elm case 
-Acceptance of federal common law or a 

unifonn federal rule 
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Partial chronology relating to GE's litigation challenging 
constitutionality ofEPA's CERCLA 106 UAO authority 

11/20/00 - GE files its complaint (and amends it on 3/14/01). 

(1112/01 - GE submits FOIA request. 10/15/01: GE files FOIA complaint in district 
court. 6/7/02: GE and EPA file FOIA settlement with district court.) 

3/27/01 -EPA moves to dismiss for lack of subject matter jurisdiction (or, in alternative, 
motion for summary judgment). 
6/29/01 - GE brief opposing EPA's motion. 

2/19/02 - oral argument in district court on MTD. 
3/31/03 - district court grants EPA's motion to dismiss 257 F.Supp. 2d 8. 

8/15/03 - GE's appellate brief. 
9/22/03 -EPA's appellate reply brief. 

11/20/03 - oral argument in D.C. Circuit. 
3/2/04-D.C. Circuit reverses and remands. 360 F3d 188. 

5/6/04-EPA brief(supporting motion for summary judgment). 
12117/04- GE's brief(opposing MSJ) (including statement of material facts as to which 
there purportedly is a genuine issue). 
1/10/05 -EPA's reply brief. 

1/31/05 - oral argument in district court on MSJ. 
3/30/05 - district court partially grants EPA's MSJ. 362 F.Supp. 2d. 327. 

4/13/05-EPAfiles answer to GE's amended complaint. 

S/18/05 - court issues scheduling order (and subsequently revises it several times). 
6/17 /05 - discovery begins. 

3/30/06- GE files motion to compel production or in camera review of withheld 
documents. 

4/20/06-EPA's brief(opposing GE's motion to compel). 

6/2/06 - district court hearing on GE's MTC. 
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Current Developments 
in Bankruptcy Law 



ANDREA MADIGAN 

Ms. Madigan is a senior enforcement attorney in EP A's Region 8's Legal Enforcement Program, Office 
of Enforcement, Compliance, and Environmental Justice. Ms. Madigan joined EPA in 1990 in the 
Atlanta regional office and transferred to the Denver office in 1998. She works primarily on large 
Superfund enforcement cases and chairs EPA's National Bankruptcy Work Group. Ms Madigan 
frequently serves an instructor on a variety of environmental topics, including Superfund enforcement, 
bankruptcy, and environmental management systems. Prior to joining EPA, Ms. Madigan was in 
private practice specializing in bankruptcy and commercial litigation. 

Ms. Madigan received her J.D. from the University of Colorado in Boulder, Colorado in 1983. 
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Current Developments In Banbruptcy 
Law 

Presented by: 

Andrea Madigan 

US EPA Aegior'l 8 
303-312-6904 

mad!aan.andrtafaoy 
May2006 

Banmuptcy v. Envlroumental Law: 
The Clash of the Titans 

-~...-

-~ Clealqo. Coit Roaluely 
-~ ... ......, ...... -Hold------pmt ar:ls 

-~...-
- Frestl Start for the Honest DeblDr' 
- MlllnlB1ana! d Status Quo 
- Orderty Liquidation or Olstrtbutlon ID CrecllDrs 
- Fair &. EQlitable Trmtment d Simllilrty Situatl!d Creditors 
- &pecllmt. m • a • rt proc:w.I 

Current Clashes 

• EPA's authority to 
Issue cleanup orden v. 
baMruptcy priortty 
scheme - what 
creditors get paid In 
what order 

• Debtor's obligation to 
manage property In 
accordance with 
envll oi 11 iental laWl v. 
fresh start 
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Major Causes of Banbruptcy 

• Individuals: • Businesses: 

- Job Loss - Bad Economy 

- Medlcal Problems - Bad Business 
- Divorce Decisions 

- Business Planning 

Types of Banbruptcy Cases 

• Olapter7 
- Liquidation 

• Olapter9 
- Municipalities 

• Olaptern 
- Rearganlratlon 

• O!apter12 
- Faml'1 Fanner 

• Olapterl3 
-Wage Earner 

Key Statutory Ban~ruptcy Provisions 
• Discharge: 

-Sm(b) 

- §n41(d)(1)(A) • What does this mean? 

• Olapter7 

• O!apter11 

• Exceptions to 
Discharge 
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The Banbruptcy Estate - §541 

• Created upon filing of banbruptcy case 

• Includes all legal or equitable Interests of 
the debtor In property as of the 
commencement of the case 

• Exemptions for Individuals 

The Automatic Stay - §362(a) 

• Prohibits: 
- Ccmmenmnent or mntlnuatlon of adlan that was or 

could haw been brought pre-petition; 

- Enforternent of pre-petition Judgment; 
- C1J111 act to obtain posses1lan or mierdse mntrol wer 

property of estate: 
- Aff!I ad ta create. pmfed. ar enfafte llen against 

propeity af estate: 
- A1111 ad to aeate. enforte. or perfect llen securing pre

petition debt: 
- Allll ad to CIOllect. acmi. ar remuer pre-petltan 

clalm: 
- Set.off of pre-petft:lon debt. 

Automatic Stay - Exceptions of Interest 
§362(b) 

• Criminal adions 

1 Couemment exerci1e of police &: regulatory 
authority 
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Priorities §507 

• Not all claims are equal 

• Priority dalms must be paid In full before any 
clalms of a lower prtorfty are paid 

• Calms of equal priority are paid pro rata 

Examples of Priority Claims 

• Administrative Expenses 
- Profeulanal fees necessary to administration of 

the ban~Nptcy case 
- Response costs Ina.med past-petition to 

deanup debtor owned property 

- Penalties for post-petltloru ulolatlons 

•Wages 
• Certain Tax Calms 

Banbruptcy Priority Scheme 
• Secured dairm 
• Administrative Expenses 
• Other priority claims 
• Oeneral unsecured dalms 
• Subordinated dalms 
• lnterH: on general unsecured daims 
• Debtor or equity Interests 
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Secured Status §506 

• A claim is secured only to the extent that 
there Is sufficient value In the collateral 
securing such claim 

Anatomy of a banbruptcy case 

• Debtor flies a pettlon In banbruptcy court 
• Federal court action 

• Fiiing creates the estate that lndudes all 
property of the debtor 

• Estate Is managed by a fldudary who 
owes duty to all crecfll:on 

• Automatic stay arises 

Initial Filing 

• Upon commencement of case debtor flies: 
- Ust al aeddan 

- Schedules of Asieb & Uabllltlel 

- Statement d Rnandal Affaln (SOFA) 

• Notice of Commencement of Cose given to 
parties In Interest 

• Rrst Meeting of Credlton Is held. (11 us C.1341) 
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Chapter 7 Liquidation 

• Debtor liquidates & goes out of business 
• Trustee Is appointed cn u.s.c. m01.102. 1o:a) 

• All marbetable assets of debtor are sold 
• Proceeds are paid to credlton In 

accordance with priority scheme set forth 
In the Banhruptcy Code (11 u.s.c.1no> 

• No mset cases are common 
• Individuals get discharged en u.s.c. §524) 

Chapter11 
The Reorganization Chapter 

• Debtor continues to operate Its business as 
a "DIP" or debtor In possession (11 us.c. §1100 

• Trustee is appointed only for cause en u.s.c. 
§1104) 

• Debtor or crediton offer a solution to 
debtor's lnsoluency thorough a plan to 
reorganization 

Conftrmation Requirements §1129 

• Plan must be proposed In good faith 
• Each creditor under plan must receiue at 

least as much as it would under Chapter 7 
(best interests test) 

• All administrative daims paid 
• Not lhly to be followed by further 

reorganization (feaslblllty test) 
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What Is a Claim? §101(12) 

• Right to P9Yfnent or Equitable Remedy 
- need nat be reduced to Judgment 
- llquldated or unllquldated 
- fixed or mntlngent 
- mature or unmoture 
- disputed GI' undbputed 
- legal or equitable 

- secured or unsecured 

What this means for Superfund claims 

• When does the dalm arise? 

• What Is lnduded in the claim 
-Past costs 
- Estimated future costs 

• What geb discharged? 
• What happens when the debtor owns 

contaminated property? 

Injunctive Relief 

• 28 U.5.C. §9S9(b) - debtor must comply 
with all other laws applicable to Its 
operations 

• Mandatory Injunctions - Authority to Issue 
deanup orders Is not a daim and therefore 
not subject to discharge 
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Is It a dalm subject to discharge? 
Is It an Injunctive obligation? 

• Regulatory compliance orders 

• CERCLA deanup orc.len 

• RCRA conectlue action ore.Ian 

Cairns Process 

• Need to file a Proof of Claim 

- What about the SOL? 

• Impact of Bar Date 

• Referral to DOJ 
• Proulng up the Caim 

• Banmuptcy Timetable 

Abandonment 

• Allows trustee to abandon property that It 
burdensome or of Inconsequential value 

• Right Is not absolute - property cannat be 
abandoned In contravention of law1 remonable 
designed to protect publlc health & safety horn 
Identifiable hazard1 
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Summary of lnfonnatlon Sources 

• In all cases: 
-Petition 

-Schedules 

- Statement of Affaln 
- Examination of Debtor 

• Section 341 Meeting 

• Rule 2004 Examination 

lnfonnatlon Sources 

• In a Chapter 7 Case: 

- Boobs and records of the debtor obtained 
through the trustee 

- Sed:lon 363 Motion 

-Abandonment Motion 

lnfonnation Sources 

• In a Chapter 11 
-Plan 
- Dlsclosure Statement 
- Post-Petition Rnanclng Documents 
- Operating Reports 
- fee Appllcatlons 
- Sed:lon 363 Motions 
- Settlement Notice 
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www.uscourts.gov 

• Lintn to every federal court In the country 
• PACER - Access to cased~. and court 

papen 

• Banlu'uptcy Basia 

• Banlu'uptcy Official Fonns 

10 
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Keynote Speaker: 
Catherine R. McCabe 



CATHERINE R. MCCABE 

Catherine R. McCabe is the Deputy Assistant Administrator ofEPA's Office of Enforcement and 
Compliance Assurance (OECA) in Washington, DC. OECA's mission is to improve the environment 
and protect public health by ensuring compliance with the nation's environmental laws, preventing 
pollution, and promoting environmental stewardship. As Deputy Assistant Administrator, Ms. 
McCabe serves as the senior career official for EPA's enforcement and compliance assurance office, 
responsible for managing the day to day operations of the nation's environmental enforcement program, 
with approximately 3,300 environmental professionals and an annual budget of more than $500 million. 

Ms. McCabe has more than twenty years of experience in enforcing the nation's environmental laws. 
She served in the Department of Justice's (DOJ) Environment and Natural Resources Division 
beginning in 1983, and as Deputy Chief of the Environmental Enforcement Section from 2001 until 
2005. Before joining DOJ, she served as Assistant Attorney General in the New York State 
Environmental Protection Bureau, and as an Associate with the Webster and Sheffield law firm in New 
York City. 

Ms. McCabe earned her JD from Columbia Law School and her undergraduate degree from Barnard 
College 
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Liability and the 
Brownfields Amendments 



WILLIAM KEENER 

William Keener is Assistant Regional Counsel for the U.S. Environmental Protection Agency's 
Region 9 office in San Francisco. 

For the past 19 years, Mr. Keener has provided legal counsel to the EPA for federal 
environmental laws, particularly Superfund, the Resource Conservation & Recovery Act and the 
Oil Pollution Act. He has handled a wide variety of environmental enforcement cases, ranging 
from the emergency removal of hazardous materials to multi-party settlements at complex area
wide groundwater sites. His areas of expertise include brownfields and the liability of purchasers 
of contaminated real property. 

Mr. Keener graduated with distinction from the University of California at Berkeley, and received 
his J.D. from Hastings College of the Law. 



HELEN B. KEPLINGER 

Ms. Keplinger is an attorney-advisor in U.S. EPA's Regional Support Division, Office of Site 
Remediation Enforcement, Office of Enforcement and Compliance Assurance. She has worked in 
EPA enforcement since 1979 and Superfund Enforcement since 1981. 

Ms. Keplinger' s present responsibilities at EPA include policy and model drafting projects 
concerning implementation of the Brownfields Amendments relating to bona fide prospective 
purchasers, windfall lien issues, innocent-landowners, and bona.fide prospective purchasers who 
intend to do work at a Superfund site that they own. Other assignments include Prospective 
Purchaser Agreements, "RCRA-Prospective Purchaser Agreements," de minimis generator, de 
minimis landowner settlements, de micromis issues, and enforcement lead on the All Appropriate 
Inquiry Rule. 

She received her J.D. from the Catholic University of America, Columbus School of Law, and her 
B.A. from West Virginia University She is a member of the Maryland Bar. 
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SUPERFUN~ LIABILITY 
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PRP Search Enhancement 
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SENATE HOUSE 
S.350 H.R.1831 

Brownfields Small Business 

~ 
H.R. 2869 

Small Business Liability Relief 
& Brownfields Revitalization Act 

January 11, 2002 

SMALL BUSINESS LIABILITY 
RELIEF & BROWNFIELDS 

REVITALIZATION ACT 

"Title I - Small Business 
Liability 

•Title II - Brownfields 

l 
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TITLE I 
SMALL BUSINESS LIABILITY 

PROTECTION 

& De Micromis Exemption 
& Municipal Solid Waste Exemption 
t.. De Minimls Settlements 

De Micromis Exemption 
at NPL Sites 
CERCLA 107(0) 

e. Generator I Transporter 
•< 110 gal. Liquid 
• < 200 lbs. Solld 

6' Disposed, Treated, Transported 
prior to April 1, 2001 

er Guidance issued November 6, 2002 

De Micromis Exemption 

Exceptions: 
~ Materials contribute 

disproportionately to cost of cleanup 

& Failure to cooperate 

~Criminal conviction 
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De Micromis Exemption 

CONTRIBUTION SUITS 

Burden of Proof 
shifts to 

Non-governmental Plaintiff 

Municipal Solid Waste Exemption 
at NPL Sites 
CERCLA 107(p) 

MSW generated by: 

• Resldentlal Owner I Lessee 

• Small Business < 100 FTE 
•Non.profit organization< 100 paid FTE 

• Guidance issued August 20, 2003 

.illi". 

What is MSW? 

r.. Household waste 
t. Commerclal, Industrial or lnstltutlonal Waste 

• Essentially the same as household waste 

• Collec:ted end disposed with other MSW as part of 
nonnal Municipal Collection Service 

• Hazardous substances that are n 
no grea

1 
tar In relative qhua

1
nUty than 1

1 
•

1 found n typical house o d waste 
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MSW • Burden of Proof 

• Private Cost Recovery Burden of Proof 
Always on Plaintiff 

•Government Cost Recovery 

• MSW disposed prior ta April 1, 2001 
burden is an government 

• MSW disposed after Aprll 1, 2001 
burden Is on defendant 

De Minimis Settlements 
CERCLA 122(g)(7 -12) 

•Ability to Pay Settlements: 
• President shall consider ability of PRP to 

pay casts and •still maintain tiaslc 
business operations ••• n 

"' PRP Settlor must cooperate, provide 
information and access 

• PRP Settlor waives all CERCLA claims 
against other PRPs 

De Minimis Settlements 

c. Must give PRP written reasons for 
denial of De Minlmis Settlement 

t. Not subject to Judicial Review 

t.. Guidance issued May 17, 2004 

4 
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TITLE II 
BROWNFIELDS 

REVITALIZATION 

A. Brownfield& Program 
B. Liability Clarifications 
C. State Response Programs 

-ll~----·-- -

B. Liability Clarifications 

"Contiguous Property Owners 

CERCLA 107(q) 

., BFPPs & Windfall Liens 

CERCLA 101(40) and 107(r) 

tr Innocent Landowners CERCLA 101(35) 

Superfund Liability - CERCLA 107 

tr Current Owners 

t.. Owner/Operators at time of disposal 

It Generators (arranged for disposal) 

c.. Transporters 
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Landowner Liability 

"Innocent Landowners" - CERCLA 101(35) 

> Did Not Know or Have Reason to Know 
of Contamination 

> Govemment Agency Acquiring by 
Involuntary Transfer or Eminent Domain 

>Heirs 

- -----11~ --· -

Innocent Landowners 
CERCLA 101(35) 

Did Not Know or Have Reason to Know: 

• Did not cause, contribute or consent to 
release 

c. Full cooperation 

• All Appropriate Inquiries: did not know or 
have reason to know of contamination 

" Take Reasonable Steps: stop I prevent 
release and exposure 

.. - ·~- - • ...... • - • •llM _.,. - •ft~ - • •-• -··- - ..... •-f" 

Innocent Landowner - 101 (35) 
All Appropriate Inquiries 

t. Purchases before May 31, 1997 
apply 5 statutory factors: 

• apec:lallzed llnowladge or 11pertenc:1 
• ralatlomdllp of pun:baae price ID property value 
• -eonallly a11Ct1rt11lnabla Information 
• obvtousnaaa ol contamination 
• ability of defendant to detact Iha c:antamlnation 

by appraprlatD lnapectlon 

•Purchases between May 31, 1997 and 
AAI Rule, apply ASTM Phase I 
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Innocent Landowner·· 101(35) 
All Appropriate Inquiries 

" AAI Rule effective Nov 1, 2006 

"' See datalled handout of the new Rule 

Appropriate Care 

Take Reasonable Steps: 

"' Stop any continuing release 

fo. Prevent any threatened future release 

t. Prevent or llmlt any human, environmental 
or natural resource exposure 

• EPA Guidance Issued March 6, 2003 
• These steps are less than those required of 

PRPs (see "Common Elements" guidance) 

-- -·- l! - . ll 

Contiguous Property Owners 
CERCLA 107(q) 

a. Property that Is or "may be" contaminated 

• Contamination comes from property 
contiguous to or "slmllarly situatecf 
with respect to" 

" Owner not a PRP or affiliated with the PRP 

11r Full cooperation 

" Al Appropriate Inquiries: did not know or 
have reason to know of contamination 

11o Take Reasonable Steps: stop I prevent 
release and exposure 
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Contiguous Property Owners 

• CPOs not liable 

• For migration of contaminated groundwater, 
no remediation Is necessary 

• EPA may Issue: 

• No action assurance letter 

•Contribution protection 

. • - JllE -- ."""" - - """ 

Contiguous Property Owners 

• CPO Guidance Issued Jan 2004 

• Region 9 signed EPA's first CPO No Action 
Assurance letter In favor of the Fowler Ranch 

• Ranch adjacent to Firestone NPL site 

• Ranch owners bought Ag land In 1930s 

• Firestone'& 1960s manufacturing 
operations contaminated groundwater 

that migrated under the ranch 

Bona Fide Prospective 
Purchasers -101(40), 107(r) 

c.. Acquire ownership after Jan 11, 2002 

" Not a PRP or affiliated with the PRP 

• Disposal occurred before purchase 

Ir Provide all legally required notices 

c.. Appropriate Inquiries (and have knowledge of 
contamination) 

f.. Take reasonable steps: Stop I prevent release 
and exposure 

H 
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Bona Fide Prospective Purchasers 

• Not liable under CERCLA 107 (r) 

~ Windfall Lien 

• See presentation on windfall Hens May 18 
by Biii Keener & Kat West 

Bona Fide Prospective Purchasers 

• BFPP Guidance Issued May 2002 

• -"In most cases," PPAa unnecessary, except 

• Windfall Hen settlements, or 

• Substantial public benefits, or 

• Threat of lttlgatlon 

• "Common Elements" Guidance March 6, 2003 

• Regions may provide comfort letters that 
address 'reasonable steps' 

Bona Fide Prospective Purchasers 

Uncharted Waters: 

• BFPPs Who Want to Do Work 

• Authority; Document - AOC 

• Landlord - Tenant Issues 
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Bona Fide Prospective Purchasers 

• Tenants of BFPPS are BF~Ps 

• What If landlord loses Bf PP status? 

• Tenants of PRPs are not BFPPs 

• Are ground lessees (w/ 99 year lease) 
equivalent to BFPPs who "acquire 
ownership"? 

. - -.." --· - -

C. State Response Programs 

tt Assistance to States (Grants) CERCLA 128 

• Enforcement Bar CERCLA 128 

• Eligible Response Site CERCLA 101(41) 

• NPL Deferral CERCLA 105(h) 

l!::::==·=· • :::!JH H .. - > 
II 

Enforcement Bar CERCLA 12a 

President may not take action under 
CERCLA 106 or 107 (a) whenever party 
is conducting a cleanup in compliance 
with the State program at an Eligible 

ResponseStt~ 

10 



Eligible Response Site CERCLA 101(41) 

s Definition Includes; 

• Brownflelds sites 

• LUST facllltlas 

•Other sltas where EPA detennlnes bar 
should apply 

GI Definition excludes; 
• Sites scoring above 28.5 

after consulting with State 

•Sites Identified by Rega 

(e.g., aola-aource aquifer} 

Brownfields Definition 

Exclusions: 

•Removal Action - ongoing or planned 

• NPL - llsted or proposed 

• Subject to Enforcement Action 

Enforcement Bar 
~ Exceptions: 

• State requests EPA for cleanup help 
• Contamination across State llne or 

onto federal facility 

·~~ -- • • • N 

• EPA detannlnas l&SE where addltlonal 
cleanup I& necessary 

• New lnfonnatlon unknown to State 

6' EPA can recover costs incurred prior to 
Jan 11, 2002 

~ Other federal authority (RCRA) not barred 
"' Public record of cleanups at all State or 

Tribal sites 

11 



EPA Notifications to State 

" EPA must notify Stat~ H It plans to 
conduct response action where may be 
barred 
• State has 48 hours to respond 

" EPA need not wait for State response 
H there are exceptions to ellglble 
response site 

._ EPA must report all such actions to 
Congress within 90 days 

--- --"11~--- -- --ll -- ---

New EPA Liability Guidances 

• BFPPs- May 31, 2002 

• De Micromis Waste - Nov 6, 2002 

• 'Common Elements' - March 6, 2003 

.. Windfall Liens - July 16, 2003 

• MSW - August 20, 2003 

• Contiguous Owners - January 14, 2004 

• De Mlnlmls/ATP - May 17, 2004 

• AAI - Nov 6, 2005 [Nov 6, 2006) 

- ------ ----- b - --3 

For the Latest 
CERCLA Liability Information 

.. OBCR Homepage 
www .epa.gov/brownfields 

• OECA Webpage 
www.epa.gov/compliance/cleanup/ 
redeveloo/index.html 

12 
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ALL APPROPRIATE INQUIRIES 
RULE 

5111 National Conference on 
PRP Search Enhancement 

Bill Keener, ORC Region 9 
Helen Keplinger, OECA 

Bona Fide Prospective Purchasers 

Threshold Criterion: 

• All Appropriate Inquiries (due diligence) 
and have knowledge of c;ontamlnatlon 

Continuing Obligation: 

• Appropriate Care (take reasonable steps 
with respect to contamination) 

All Appropriate Inquiries 

-. AAI, or Environmental Due Diligence, 
is the process of evaluating property 
for potential environmental 
contamination 

~ The goal Is to identify conditions that 
indicate a release or threatened 
release of hazardous substances 



All Appropriate Inquiries 

., The 2002 Brownfield& Amendments 
required EPA to develop regulations 
for conducting AAI 

(,Statute listed 10 criteria EPA must 
include in the regulations 

f. Statute established interim standards 

AAI Rule 

~ AAI Rule drafted through Regulatory 
Negotiation (26 stakeholder entities 
developed a consensus document) 

6i Rule issued Nov 1, 2005 with delayed 
effective date of 1 year 

11io After Nov 1, 2006, parties must follow 
the provisions of the final rule or use 
the ASTM E1527-05 standard 

AAI Rule 

t1r40 CFR Part 312 

er AAI Rule available at: 
•www.epa.gov/brownfields/regneg.htm 

t1r Preamble is extensive 

fr For J>Urchases made until new AAI Rule 
is effective: do ASTM Phase 1 (ASTM 
E1527-1997 or 2000 or 2005) 
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AAI Rule 

• Final Rule Is very similar to proposed 
rule 

" Public commenters generally 
supported proposed rule 

tt Majority of 400 comments were on 
the proposed definition of 
environmental professional 

Applicability of the Rule 

The AAI Rule is applicable to: 

• Parties who may potentially claim 
protection from CERCLA liability as: 
• bona fide prospective purchaser 

• c:ontlguous property owner 

• lnnoc:ent landowner 

•Parties who rec:elve grants under the EPA's 
Brownfield& Grant program to characterize 
properties 

Residential Property 

"AAI Rule does not apply 

~Appropriate inquiries mean: 

• Inspection 

• Title search 

• Results reveal no basis for 
further investigation 

3 
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Why Comply with AAI? 
• Required If seeking protection from CERCLA 

llablllty, or conducting assessments with 
Brownflelds grants funding 

• To understand potential environmental risks 
associated with a property prior to purchase 

• Gain lnfonnatlon that wlll help property 
owners comply with "continuing obligations" 
to take appropriate care reasonable steps 
after purchase 

... ·-·H". - H 

AAI Rule Provisions 
• Defines 'Environmental Professional' 

• No requirement to do Phase II sampling 

•Shelf Life: update after 180 days 

• Interviews: Owners v. Neighbors 

•On-site Visual Inspection 

c. Compare Price vs. Value of Property 

&. Specialized Knowledge of Buyer 

c. Review Government Records 

AAI Rule Provisions 

Environmental Professional 

~ P.E., P.G. and other state-certified or 
licensed EP with 3 years full-time 
experience; OR 

G Baccalaureate degree in science or 
engineerinJI plus S" years of relevant full
time experience; OR 

f.. 10 yrs full-time relevant experience 
[draft Rule required a college degree] 
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AAI Rule Provisions 

Sampling & Analysis 

• No requirement to conduct sampling & 
analysis 

t.. But, AAI means documenting data gaps 

• Sampling may be used to fill data gaps 

$ Sampling may be needed to ensure new 
owner can "talc:e reasonable steps" after 
purchase 

AAI Rule Provisions 

Shelf Life • Timing 

tii AAI must be conducted within 1 year 
prior to purchase 

•Some aspects must be updated if older 
than 180 days: 
• visual site inspection 
• interviews 
• records search 

AAI Rule Provisions 

Interviews 

r, Must Interview current owner/occupant 

•Additional interview of past 
owner/occupant may be necessary to 
meat objectives and performance factors 

6' Interview neighboring owner/occupants 
If the property is abandoned 

s 



AAI Rule Provisions 

On-site Visual Inspection 

1r Must conduct on-site visual inspection 

• Rule does not require the EP to Inspect, 
may be done by subordinate, but EPA 
recommends that EP does it 

• Limited exemption H no access to property 
after good faith efforts: 
• Inspect from nearest vantage point 

-- J!~ - - Jll 

AAI Rule Provisions 

Purchase Price vs. Value 

6- Does sale price reflect Fair Market Value? 

t1r No requirement for formal appraisal, but 
may be useful 

" If priced below FMV, then consider 
whether this Is due to contamination 

AAI Rule Provisions 
Specialized Knowledge 

fil Purchaser's knowledge of the property 
is relevant to the inquiry 

~ Courts have held that professional or 
personal experience of purchasers may 
be taken Into account In determining 
whether they made "all appropriate 
inquiries" 
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AAI Rule Provisions 
• Review records covering a period of 

time back to the properfy's obvious 
first developed use 

ti. Records may Include, but are not 
limited to: 
•Aerial photos 
• Flra Insurance maps (Sanborn) 
•Building department records 
• Chain of title 
•Land use records 

Common Historical Sources 

Sanborn Map 
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AAI Rule Provisions 

• Must review Federal, State, and Local 
government records (or data bases 
containing government records) for 
subject and nearby properties 

-. Review Tribal records If property Is 
located on or near tribal-owned lands 

------.............. ,.....Dllillld,..._ __ 
_C8Q.A ... ,....caa.a....., .... 
...... a::MCDNUCni--• 

--~---......................... .................... -----............ -........ --,,,_., -~ .................. lllP'l .................. ~ -. ........... .... ..,_.,,_. ... .. ..... -....... ...... --__ ... ......., ..... -................... ~ ---.... "--~ ....... .... __ ............ ... 

Environmental 
Database 
Report 

------1.0fl.6) 
CUllUI ........ 
ID !'otQ.~ 
1D(IJQ 
H!Ul --------
1.1(1.t9 
U(U) o.a... ... ------0.AID.lt 

°'"*"' 
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AAI Rule Provisions 

Gather Information required to meet 
standards that is: ' 

~Publicly available 
(i.()btainable within reasonable time and 
cost constraints, and 
t.Can be practically reviewed 
f.Review and evaluate thoroughness and 
reliability of information gathered 

AAI Rule Provisions 
Data Gaps 
._ Environmental Professional must 

identify data gaps affecting ability to 
Identify conditions indicative of 
releases or threatened releases of 
hazardous substances 

• Comment on significance of data 
gaps 

Goo Sampling and analysis may be prudent 
to address data gaps - not required 

Appropriate Care 

Take Reasonable Steps: ~ 
t. Stop any continuing 

release or prevent any 
threatened future release 

& Prevent or limit any 
human, environmental or 
natural resource exposure 

~ May need information 
gathered during AAI 

9 
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AAI Rule 

-.. Decision to use the AAI Rule depends 
on need to have federal Superfund 
liability exemption (as a BFPP), or 
If a Brownfields grantee 

tr BFPP status may not provide RCRA or 
State liability exemptions 

-- - ll • • ll --- - -

ASTM Phase 1's 

t. ASTM develops industry-wide standards 

t. Since 1997 ASTM Phase 1's have been 
the standard for environmental 
assessment of commerclal real estate 

• EPA has worked closely with ASTM to 
ensure that new E1527-2005Phase1 is 
compliant with AAI Rule 

• Jll ·--

ASTM Phase 1's 

t. Increase in price of Phase 1 s predicted 

t. Phase 1 data gaps, and requirement for 
appropriate care after purchase, may mean 
more Phase 2 sampling will be done 

$ Purchasers may do more 'due diligence' in 
selecting an EP 

,,. Will ASTM 1527-05 become the new 
industry standard; will banks require It? 
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ASTM Phase 1 's 

" EPA does not review Phase 1's or other 
All Appropriate Inquiries documents 

" For All Appropriate Care, EPA may issue a 
'comfort letter' listing the 'reasonable 
steps' to be taken, if property is a federal 
Superfund site 

Information 

.. More EPA Brownfield& Information 
available at 
www.epa.gov/brownfields 

c. ASTM Phase 1 available at 
www.astm.org ($80) 
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U.S. Environmental Protection Agency 

"WINDFALL LIEN" GUIDANCE 
Frequently Asked Questions 

Where can I obtain a copy of EPA 's Windfall Lien Guidance? 

EPA 's July 16, 2003 guidance entitled, "Interim Enforcement Discretion Policy Concerning 
"Windfall Liens" Under Section 107(r) ofCERCLA," is available at: 
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/interim-windfall-lien.pdf 

What is a CERCLA § 107(r) "windfall lien?" 

A CERCLA statutory lien on a property for the increase in the fair market value of that property 
attributable to EPA's cleanup efforts. Unlike a CERCLA § 107(1) lien, it is n.o.! a lien for all of 
EPA's unrecovered response costs. The windfall lien is limited to the lesser ofEPA's 
unrecovered response costs m: the increase in fair market value attributable to EPA 's cleanup. 

To what properties does the windfall lien apply? 

Properties that are or may be acquired by a "bona fide prospective purchaser" as defined at 
CERCLA § 101(40). 

Does EPA have a windfall lien on all contaminated properties? 

No. A windfall lien can only arise on properties where the United States spends money cleaning 
up the property. Thus, at the vast majority of Brownfield sites, there is no windfall lien. 

If EPA has spent money cleaning up a property, what are some of the factors it 
will consider in deciding whether to perfect a windfall lien? 

Important factors include: 
• substantial unreimbursed cleanup costs unlikely to be recovered from liable parties; 
• whether a bona fide prospective purchaser will reap a significant windfall directly as a 

result ofEPA's expenditure ofSuperfund money at a Site (e.g., EPA conducts a cleanup 
at a site during a bona fide prospective purchaser's ownership); 

• a real estate transaction, or transactions, structured so as to either create bona fide 
prospective purchaser windfall at taxpayer expense, or allow a liable owner to avoid 
CERCLA liability. 



Are there situations where EPA will generally not perfect a windfall lien, even 
when the Agency has unreimbursed response costs? 

Yes, absent special circumstances, EPA will generally not perfect a windfall lien in the following 
situations: 
• a bona fide prospective purchaser acquires the property at fair market value after cleanup; 
• EPA has previously resolved the potential windfall through a settlement with the liable 

owner; 
• EPA's only site expenditures are Brownfield grants or loans; 
• EPA's only site response costs are preliminary site assessment or site investigation costs; 
• a homeowner sells a residential property to another homeowner; 
• the bona fide prospective purchaser is going to use the property for the creation of a 

public park or other similar public pwpose; 
• there is a substantial likelihood of full cost recovery from CERCLA liable parties; 
• an existing EPA landowner enforcement discretion policy (e.g., the Contaminated 

Aquifers Policy) applies to the bona fide prospective purchaser. 

When EPA does file a windfall lien on a property, how will EPA value the 
windfall lien? 

Absent special circumstances, EPA will generally seek only the increase in fair market value 
attributable to a response action that occurs after a bona fide prospective purchaser acquires the 
property at fair market value. 

How will EPA determine the increase in/air market value after a bona fide 
prospective purchaser acquires the property? 

Generally, EPA will calculate the increase in fair market value attributable to EPA's cleanup by 
considering the fair market value of the property as if cleanup were complete versus the fair 
market value of the property when acquired, presumably the bona fide prospective purchaser's 
purchase price. 

What happens if a bona fide prospective purchaser wishes to acquire a property 

with a CERCLA § 107(1) lien on the property? 

Where a bona fide prospective purchaser acquires a property with a perfected CERCLA § 107(1) 
lien, EPA expects that, in most instances, the CERCLA § I 07(1) lien will be paid off as part of 
the transaction between the liable owner and the bona fide prospective purchaser. If not, EPA 
may subsequently seek enforcement of the CERCLA § 107(1) lien against the property during the 
bona fide prospective purchaser's ownership. 

"Wmdfa/I lien" Frequently Asked Questions 2 



How is EPA addressing windfall lien concerns of bona fide prospective 
purchasers where EPA will generally not perfect a windfall lien? 

EPA believes today's enforcement discretion policy addresses many windfall lien concerns and 
limits the need for EPA involvement in private real estate transactions. However, in situations 
where it may be appropriate for EPA to provide more site-specific infonnation to interested 
parties, an additional tool may be available. Consistent with EPA's existing "Comfort/Status 
Letter" policy, EPA Regions may provide a comfort/status letter for circumstances where EPA 
will generally not pursue a windfall lien. A sample letter is attached to the policy. 

How can windfall liens be released or settled? 

Where EPA is likely to pursue a windfall lien and a bona fide prospective purchaser wants to 
resolve any existing or potential windfall lien, EPA has developed a model windfall lien 
resolution document. The model is attached to the policy. 

MORE QUESTIONS 

Questions regarding this reference sheet or EPA 's Windfall Lien Guidance should be directed to 
Greg Madden in OSRE's Policy & Program Evaluation Division (202-564-4229, 
Madden.Gregozy@EPA.gov) or to the Landowner Liability Protection Subgroup Regional 
contacts listed below. Questions regarding windfall lien resolution agreements should be 
directed to Helen Keplinger in OSRE's Regional Support Divi!Jion (202-564-4221), 
Keplinger.Helen@EPA.gov or to the Landowner Liability Protection Subgroup Regional 
contacts listed below. 

Regional Contacts 

Region 1: Joanna Jerison 617-918-1781 

Region 2: Michael Mintzer 212-637-3168 
Paul Simon 212-637-3152 

Region 3: Joe Donovan 215-814-2483 
Leo Mullin 215-814-3172 
Heather Gray Torres 215-814-2696 

Region 4: Kathleen West 404-562-9574 

Region 5: Thomas Krueger 312-886-0562 
Larry Kyte 312-886-0562 
Peter Felitti 312 886-5114 

Region 6: Mark Peycke 214-665-2135 

Region 7: Denise Roberts 913-551-7559 

"Wmdfall Lien" Frequently Asked Questions 3 



Region 8: 

Region 9: 

Region JO: 

Matthew Cohn 
Suzanne Bohan 
Nancy Mangone 

Bill Keener _ 

Cyndy Mackey 

303-3) 2-6853 
303-312-6853 
303-312-6903 

415-972-3940 

206-553-2569 

This document is intended for employees of EPA and the Department of Justice and it creates no 
substantive rights for any persons. It is no1 a regulation ana does not impose legal obligations. 
This document is not intended as a substitute.for reading the statute or EPA 's July 16, 2003 
Guidance entitled "Interim Enforcement Discretion Policy Concerning "Windfall Liens" Under 
Section 107(r) of CERCLA. "Readers are strongly encouraged to review the guidance/or more 
specific information on EPA 's policy. 
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I. INTRODUCTION 

This memorandum discusses the United States Environmental Protection Agency's 
("EPA" or "Agency") and the Department of Justice's ("DOJ") implementation of new 
Comprehensive Environmental Response, Compensation, and Liability Act ("'CERCLA") 
Section 107(r), the "windfall lien" provision of the Small Business Liability Relief and 
Browntields Revitalization Act ("Brownfields Amendments"), P.L. 107-118. This interim 
policy describes how EPA and DOJ will generally exercise their enforcement discretion in the 
context of the new CERCLA § 107(r) windfall lien provision. However, because each situation 
will be fact-specific, EPA does not intend to restrict Regional discretion to make case-specific 
determinations at variance with EPA's general approach described herein. 

This interim policy memorandum does three things: 

• First, it articulates factors that may lead EPA and DOJ to assert a windfall lien and 
provides examples of situations where EPA will generally not pursue a windfall lien. 

• Second, this memorandum describes EPA' s and DOJ's approach to settling windfall 
liens. EPA will generally seek only the increase in fair market value attributable to 
EPA 's response action that occurs after a bona fide prospective purchaser acquires a 
property. In addition, this memorandum discusses bow the Agency will generally 
address situations where a bona fide prospective purchaser acquires a property with an 
existing CERCLA § 107(/) lien. 

• Third, this memorandum discusses comfort/status letters and agreements that EPA may, 
in its discretion, provide to a bona fide prospective purchaser in order to address the bona 
fide prospective purchaser's windfall lien concerns. Samples of these documents are 
provided as Attachments A and B. 

EPA and DOJ are issuing this memorandum as an interim policy and, as they gain additional 
experience in implementing the windfall lien provision, they may revise or amend this policy. 
EPA and DOJ welcome comments on the policy and its implementation. Comments may be 
submitted to the contacts identified at the end of this document. 

II. BACKGROUND 

In enacting the Brownfields Amendments, Congress intended to promote the 
redevelopment and beneficial reuse of Brownfield sites and other contaminated or potentially 
contaminated properties.' As part of that effort, Congress provided liability protection under 

A "brownfield site" is defined as "real property, the expansion, redevelopment, or reuse 
of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or 
contaminant." CERCLA § 101(39)(A). The brownfield site definition also provides cenain exclusions 
and inclusions identified in CERCLA § 101(39)(8)-(0). 



CERCLA for bona fide prospective purchasers to encourage the purchase and reuse of 
contaminated properties. New CERCLA § 107(r) provides that bona fide prospective purchasers 
are not liable as owner/operators for CERCLA response costs, but the property they acquire may 
be subject to a windfall lien where an EPA response action has increased the fair market value of 
the property. In order to qualify as a bona fide prospective purchaser, an entity must meet the 
specified criteria found at CERCLA § 101(40)(A)-(H).2 

EPA has previously issued guidance explaining EPA's view that, in most cases, the 
Brownfields Amendments make Prospective Purchaser Agreements ("PP As") from the federal 
government, which provide a CERCLA covenant not to sue, unnecessary for bona fide 
prospective purchasers. ~. "Bona Fide Prospective Purchasers and the New Amendments to 
CERCLA," Memorandum from Barry Breen, Director, Office of Site Remediation Enforcement, 
U.S. EPA, May 31, 2002 (hereinafter "May 2002 Bona Fide Prospective Purchaser 
Memorandum"). However, that guidance recognized that EPA may enter into a windfall lien 
resolution agreement with a purchaser if there is likely to be a significant windfall lien needing 
resolution. 

Windfall liens will only arise where there is federal involvement at a site. Congress 
recognized that while there may be as many as 450,000 Brownfield sites nationwide, at the vast 
majority of them, there will be no federal involvement. See. e.g., S. Rep. No. 107-2, 107•h Cong., 
111 Sess., at 3. Bona fide prospective purchasers may acquire most of the hundreds of thousands 
of Brownfield sites without concerns about being pursued by the United States under CERCLA 
for unrecovered response costs. For those sites where there has been, or will be, federal 
involvement that results in EPA incurring response costs, a wiridfall lien may arise.3 The United 
States has a windfall lien on the property in an amount, capped by the amount of unrecovered 
response costs, not to exceed the increase in fair market value attributable to the United States' 
response action. CERCLA § 107(r)(4). The windfall lien provision reflects Congress' intent 
that bona fide prospective purchasers should not be unjustly enriched and reap a windfall where 
taxpayer dollars are spent cleaning up the property and those taxpayer dollars lead to an increase 
in the fair market value of the property. See S. Rep. No. 107-2, 107111 Cong., 151 Sess., at 13 

2 This guidance addresses only those situations where an entity satisfies bona fide 
prospective purchaser criteria; if an entity does not satisfy the bona fide prospective purchaser criteria, the 
entity may be subject to full CERCLA liability and the property may be subject to a CERCLA § 107(/) 
lien for all unrecovered response costs. EPA has issued other guidances discussing the bona fide 
prospective purchaser cnteria. See "Bona Fide Prospective Purchasers and the New Amendments to 
CERCLA," Memorandum from Barry Breen, Director, Office of Site Remediation Enforcement, U.S. 
EPA, May 31, 2002; "Interim Guidance Regarding Criteria Landowners Must Meet in Order to Qualify 
for Bona Fide Prospective Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations on 
CERCLA Liability ("Common Elements")," Memorandum from Susan E. Bromm, Director, Office of 
Site Remediation Enforcement, U.S. EPA, March 6, 2003. Today's guidance does not affect EPA's intent 
to recover response costs from CERCLA liable parties. 

3 As noted below in Section III.A. l .b(3), where the only federal involvement is the 
expenditure of Brownfield grant or loan monies, EPA will generally not seek to perfect a windfall lien. 
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(windfall lien provision "prevents [bona fide prospective purchasers] from reaping a windfall 
due to the increase in property's value as a result of the Federal Government's cleanup efforts.") 

III. DISCUSSION 

A. EPA's Windfall Lien Enforcement Discretion Policy 

EPA's implementation of the new CERCLA § 107(r) windfall lien provision raises two 
important questions. First, under what circumstances will EPA perfect a windfall lien against a 
property? Second, how does EPA intend to value that lien? This memorandum explains below 
how the Agency generally intends to exercise its enforcement discretion in answering each of 
these questions.4 In addition, EPA explains how the Agency generally intends to address 
situations where a bona fide prospective purchaser acquires a property that is subject to a 
preexisting CERCLA § 101(1) lien. Exercising enforcement discretion involves evaluating a 
number of factors, including the status of a particular matter, allocation of Agency resources, 
potential litigation risk, potential cost recovery, and equitable considerations. 

I. To Perfect. or Not to Perfect 

This memorandum provides factors that may lead EPA to perfect a windfall lien, and 
examples of situations where EPA will generally not seek to perfect a windfall lien. 

a. Factors That May Lead EPA to Perfect a Windfall Lien 
I 

Factors that may lead EPA to perfect a windfall lien include: 

• EPA has substantial unreimbursed cleanup costs which EPA is unlikely to recover from 
liable parties; 

• There is a likelihood that a bona fide prospective purchaser will reap a significant 
windfall as a direct result ofEPA's expenditure of response costs at a site (e.g., EPA 
conducts a cleanup at a site during a bona fide prospective purchaser's ownership); 

• A real estate transaction, or series of transactions, structured so as to permit: 

(a) a bona fide prospective purchaser to retain an increase in fair market value resulting 
from EPA's cleanup action (e.g., a liable owner sells property to bona fide prospective 
purchaser at below fair market value); or (b) a liable owner to sell property to avoid the 
consequences ofCERCLA liability (e.g., sales that avoid EPA perfection ofCERCLA § 
I 07(1) lien against the property or during the process of EPA perfection of a CERCLA 

4 This memorandum provides EPA's enforcement discretion policy and may not represent 
the United States' approach in cases where EPA is not involved, but a federal agency other than EPA 
(e.g., Department of Interior, Department of Defense) has unreimbursed response costs. 
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lien).5 

Depending on an evaluation of these and other relevant factors, EPA may perfect a windfall lien. 
EPA does not intend the factors above to be comprehensive or applicable in each instance. 
There may be additional relevant factors in particular situations and Regional personnel should 
evaluate all relevant factors in making individual decisions regarding windfall liens. 

As explained below the Agency will generally not perfect a CERCLA § I 07(r) lien on a 
property if all of the increase in fair market value attributable to EPA 's response action occurs 
before a bona fide prospective purchaser acquired the property at fair market value. However, 
even under that scenario, EPA may file a windfall lien on the property where there are 
substantial unreimbursed costs, EPA's response action results in a significant increase in the 
property's fair market value, there are no viable, liable parties from whom EPA could recover its 
costs, and a response action occurs while the property is owned by a person who is exempt (other 
than a bona fide prospective purchaser) from CERCLA liability. In these instances, EPA's 
cleanup can result in a windfall, at taxpayer expense, for the CERCLA-exempt party while EPA 
still has substantial unreimbursed cleanup costs. Whether EPA will perfect a CERCLA § 107(r) 
lien and prevent a potential windfall in such instances will be determined by site-specific 
circumstances and the equities of the particular situation. For example, if a secured creditor 
forecloses on a property, is exempt from CERCLA liability under CERCLA § 101(20)(E), and 
holds the property while EPA conducts a cleanup that substantially increases the property's fair 
market value, EPA may file a CERCLA § 107(r) lien on the property and seek the increase in 
fair market value attributable to EPA' s cleanup. This would be particularly appropriate where 
the amount the secured creditor would receive upon sale of the property would exceed its 
security interest. 

b. Situations Where EPA Will Generally Not Seek to Perfect a 
Windfall Lien 

As noted above, EPA has not been and will not be involved at the vast majority of 
Brownfield sites. If EPA does not incur any response costs at a site, EPA will not have a 
windfall lien on the property. However, even at sites where EPA has been or is involved and has 
incurred response costs, the Agency may decide not to perfect a windfall lien. This section 
provides examples of situations where, in an exercise of its enforcement discretion, the Agency 

will generally not perfect a windfall lien, notwithstanding the incurrence of some response costs. 
An EPA decision to not perfect a windfall lien does not affect EPA's intent to recover costs from 
CERCLA liable parties. 

5 If a property transfer is fraudulent or designed to avoid CERCLA liability, the United 
States reserves, and this policy does not limit, the United States' legal remedies provided under CERCLA 
or other federal statutes, including remedies provided under the Federal Debt Collection Procedures Act, 
28 U.S.C. 3301 et. seq., against the seller or purchaser. Notably, a person may not be "affiliated with" 
any potentially responsible party at the site and maintain bona fide prospective purchaser status. See, 
CERCLA § 101(40)(H}. 
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(I) Post-Cleanup Acquisitions 

EPA will generally not perfect a windfall lien where a bona fide prospective purchaser 
acquires the property at fair market value after cleanup. 6 Under the Brownfields Amendments, 
the windfall lien is measured by the increase in fair market value attributable to EPA's cleanup. 
Where a bona fide prospective purchaser acquires a property at fair market value post-cleanup, 
and no EPA response action occurs during the bona fide prospective purchaser's ownership, 
there is no potential windfall to the bona fide prospective purchaser. EPA would generally 
consider a post-cleanup acquisition to be an acquisition after completion of all EPA response 
activities, including operation and maintenance. There may be situations where some EPA site 
response activities remain to be completed after the acquisition, butthose remaining site 
activities are expected to have zero or minimal impact on the fair market value of the property. 
Such situations would also be considered post-cleanup acquisitions solely for purposes of this 
policy. 7 

(2) Previous Full Resolution of Potential Windfall 

EPA will not typically perfect a windfall lien if EPA has resolved the liability of an 
owner, who is liable under CERCLA § 107(a)(l), pursuant to a settlement or successful recovery 
of response costs that took into account the full value of the property as if cleanup were 
complete, including any potential windfall from EPA's cleanup activity. Under these 
circumstances, EPA will generally not perfect a windfall lien that might arise by virtue of a bona 
fide prospective purchaser's subsequent acquisition of that property. 

(3) Specific Types of Expenditures 

EPA will generally not perfect a windfall lien where EPA only spends money on the 
following two types of activities at a site. First, where EPA 's only expenditures at a site are 
Brownfield grants or loans (i.e., assessment, cleanup, revolving loan fund, and job training 
monies), EPA will generally not perfect a windfall lien on the property. 

6 As noted in Section Ill.A.I.a above, one exception to this approach may arise where a 
response action occurs while the property is held by a CERCLA-exempt party, there are no viable PRPs, 
EPA has substantial unreimbursed response costs, and EPA's cleanup results in a significant increase in 
the property's fair market value resulting in the potential for a significant windfall to the CERCLA
exempt party at taxpayers' expense. 

7 If EPA has filed a CERCLA § 101(1) or 107(r) lien on the property prior to a post-
cleanup acquisition by a bona fide prospective purchaser, EPA expects that the CERCLA lien would 
normally be resolved at or around the time of the real estate transaction between the seller and the 
purchaser. lfnot, the value of the CERCLA lien will presumably be reflected in a reduced acquisition 
price, and EPA may separately pursue recovery pursuant to that lien after the post-cleanup acquisition. 
EPA's general approach in these situations is described below in Section lll.A.2. 
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Second, where EPA 's only costs are preliminary site assessment or site investigation 
("PA" or "SI") costs, and EPA does not anticipate undertaking removal or remedial actions at the 
site, EPA will generally not perfect a windfall lien on the property.8 EPA recognizes that EPA's 
performance of some limited investigation activities at a site could lead to concerns about a 
windfall lien and could have a chilling effect on a property sale. EPA hopes to ameliorate any 
such chilling effect by articulating its policy of generally not seeking imposition of a windfall 
lien at a site where the Agency's only costs are PA or SI costs. 

(4) Specific Property Uses 

When a bona fide prospective purchaser acquires a property that will be put to one of the 
following uses, EPA will generally not perfect a windfall lien on the property. First, where a 
bona fide prospective purchaser acquires property and uses it for residential purposes, and both 
the seller and purchaser are nongovernmental and noncommercial entities (i.e., a homeowner-to
homeowner sale), EPA will not, as a general matter, file a windfall lien on the property. This 
policy is consistent with Congress's objectives and EPA's previous policies regarding residential 
owners.9 

Second, where a bona fide prospective purchaser acquires a property for the creation or 
preservation of a public park or similar public purpose, EPA will generally not perfect a windfall 
lien. Congress has encouraged the use of Brownfield grants and loans at sites that involve "the 
creation of, preservation of, or addition to a park, a greenway, undeveloped property, 
recreational property, or other property used for nonprofit purposes." CERCLA § 
104(k)(5)(c)(v). Moreover, if a bona fide prospective purchaser uses the property in this manner, 
it will not likely reap a significant windfall. Thus, where a bona fide prospective purchaser is 
acquiring the property for the creation or preservation of public greenspace or for public 
recreational purposes, EPA will generally not perfect a windfall lien at that property. 10 In 

8 Where EPA perfonns, or anticipates perfonning, a removal or remedial action after the 
PA or SI, perfecting a windfall lien may be appropriate. 

9 Both EPA and Congress have sought to give special consideration to residential property 
owners that are confronted with potential CERCLA liability. EPA previously announced jts policy of 
generally not pursuing enforcement actions against residential owners of contaminated property, who did 
not cause the contamination. See "Policy Towards Owners of Residential Property at Superfund Sites," 
Memorandum from Don Clay, Assistant Adm1mstrator, Office of Solid Waste and Emergency Response 
(OSWER), and Raymond Ludwiszewski, Acting Assistant Administrator, Office of Enforcement, July 3, 
1991 ("Residential Property Owner Policy"). The Brownfields Amendments provide relief for bona fide 
prospective purchasers of residential property by providing a less stringent "all appropriate inquiry" 
standard for nongovernmental, noncommercial bona fide prospective purchasers of residential property. 
CERCLA § 101(35)(B)(v). 

10 As noted above, EPA will generally not perfect a windfall lien where EPA's only 
response costs at the site are Brownfield grant or loan expenditures. 
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appropriate cases, Regions may seek evidence of deed restrictions or other written assurances 
that ensure such future uses. If the use for public greenspace or public recreation is temporary, 
and the property is later converted to a different use, EPA may consider perfecting a windfall 
lien on the property. 

(5) · Full Cost Recovery From Potentially Responsible Parties 
(PRPs) 

In appropriate circumstances, where there is a substantial likelihood that EPA will 
recover all of its cleanup costs from liable parties, the Agency will generally not perfect a 
windfall lien on the property. For example, where EPA has entered a consent decree or 
settlement agreement with PRPs that provides for full recovery of response costs and 
implementation of the remedy (e.g., an RD/RA consent decree), EPA will generally not perfect a 
windfall lien on the property. 

(6) Applicability of Enforcement Discretion Policies 

EPA has previously identified circumstances where the Agency will exercise its 
enforcement discretion and generally not pursue current landowners for CERCLA cleanup or 
cost recovery (e.g., Residential Property Owner Policy; "Policy Towards Owners of Property 
Containing Contaminated Aquifers;• Memorandum from Bruce M. Diamond, Director, Office of 
Site Remediation Enforcement, May 24, 1995 ("Contaminated Aquifers Policy")). Where one of 
these enforcement discretion policies would apply to a bona fide prospective purchaser, the 
Agency will generally not perfect a windfall lien against the property. For example, if a party 
meeting the bona fide prospective purchaser criteria acquires property that falls within EPA 's 
"Contaminated Aquifers Policy," the Agency would generally not perfect a windfall lien against 
the property. Similarly, if the seller of the property had previously received a "No Current 
Superfund Interest" comfort/status letter explaining that EPA does not anticipate taking further 
response action at the site, then EPA would generally not seek to perfect a lien on the property. 11 

Generally, acquisition of the property by a bona fide prospective purchaser, standing alone, 
should not change EPA's enforcement approach with respect to the property. 

11 EPA enforcement discretion policies and EPA comfort/status letters are typically 
conditional in that they are based on the mfonnation available at the time, and if such conditions change, 
then the Agency's expectations may change as well. For example, if EPA spends significant amounts 
cleanmg up a site during a bona fide prospective purchaser's ownership - an occurrence not anticipated at 
the time a comfort/status letter was issued to the former owner - then EPA may pursue a windfall lien 
against the bona fide prospective purchaser. 
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2. Settling With Bona Fide Prospective Purchasers 

This section discusses EPA's and DOJ's general approach to settling CERCLA § 107(r) 
windfall liens in those situations where EPA has filed or will file a windfall lien on a property. 
Unlike the CERCLA § 101(1) lien, the CERCLA § 107(r) windfall lien·is not for the entirety of 
EPA's unrecovered respoose costs. Instead, the windfall lien is for "an amount not to exceed the 
increase in fair market value of the property attributable to the response action at the time of a 
sale or other disposition of the property." CERCLA § 107(r)(4)(A). A windfall lien arises "at 
the time at which costs are first incurred by the United States with respect to a response action at 
the facility." CERCLA § 107(r)(4)(B). The Agency's general conceptual approach to valuing 
the windfall lien and general approach to calculating the increase in fair market value 
attributable to EPA's cleanup are discussed below. EPA also discusses how the Agency will 
generally address situations where a bona fide prospective purchaser acquires a property subject 
to an existing CERCLA § 107([) lien. 

a. EPA 's Windfall Lien Valuation Approach 

As an exercise of its enforcement discretion in settlement of CERCLA § I 07(r) liens and 
consistent with the principles outlined in the prior section, EPA will generally seek only the 
increase in fair market value attributable to a response action that occurs after a bona fide 
prospective purchaser acquires the property at fair market value. 12 As noted above, in enacting 
the windfall lien provision, Congress sought to avoid windfalls at taxpayers' expense. By 
providing bona fide prospective purchasers with protection from CERCLA liability, Congress 
also sought to encourage beneficial reuse of contaminated properties. EPA believes an 
enforcement discretion settlement policy of generally seeking only the increase in fair market 
value that occurs after a bona fide prospective purchaser assumes ownership strikes the 
appropriate balance between these objectives. If there is not a CERCLA § 101(/) or 107(r) lien 
already filed on the property, bona fide prospective purchasers should be able to acquire property 
with the understanding that EPA will usually seek only the increase in value that results from 
EPA' s expenditure of Superfund response costs on the property after a purchaser acquires the 
property. This approach should provide a level of certainty to bona fide prospective purchaser 
property transactions, and should also prevent bona fide prospective purchasers from reaping a 
windfall due to EPA's cleanup efforts. The following examples help illustrate this settlement 
approach. 

EXAMPLE: EPA spends $2,000,000 cleaning up a property, increasing its value from 
$1,000,000 to $2,000,000. A bona fide prospective purchaser then purchases the 
property, at fair market value, for $2,000,000. After the bona fide prospective 
purchaser's purchase, EPA spends an additional $1,000,000 cleaning up the site that 
results in a $500,000 increase in the fair market value of the property. 

12 EPA 's policy of seeking only the increase in fair market value after a bona fide 
prospective purchaser acquires the property will not necessarily apply if EPA is required to 
litigate to enforce the CERCLA § I 07(r) lien against the property. 
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EPA will, through the section 107(r) lien, generally seek only the $500,000 increase 
attributable to EPA's response action that occurred after the bona fide prospective 
purchaser acquired the property. 

If a bona fide prospective purchaser acquires property.where a CERCLA § 107(r) lien· 
has already been filed on the property, EPA expects that, in most instances, the CERCLA § · 
107(r) lien will be resolved directly with EPA as part of the transaction between the bona fide 
prospective purchaser and the seller. If the bona fide prospective purchaser does not resolve the 
existing lien when acquiring the property, EPA will generally seek the value of the unresolved 
lien from the bona fide prospective purchaser. For example, where the purchase price of the 
property is reduced to reflect an existing CERCLA § 107(r) lien on the property, a bona fide 
prospective purchaser could reap a windfall based on EPA 's past cleanup activities at the site. 

EXAMPLE: Prior to any EPA cleanup, bona fide prospective purchaser A buys a 
contaminated property for its fair market value of $750,000. EPA subsequently spends 
$500,000 on a cleanup that increases the fair market value of the property to $1,000,000 
and files a CERCLA § 107(r) lien on the property. Bona fide prospective purchaser A 
sells the property to bona fide prospective purchaser B at a reduced value of $750,000, 
reflecting EPA's lien encumbrance. 

Bona fide prospective purchaser B purchased at the reduced purchase price reflecting 
EPA's existing CERCLA § 107(r) lien. EPA would generally seek the $250,000 
reflecting the value of the pre-existing CERCLA § 107(r) lien on the property. 

I 

Consistent with preventing bona fide prospective purchaser windfalls at taxpayer 
expense, if a bona fide prospective purchaser acquires a property at below fair market value, then 
EPA may seek any windfall due to EPA's cleanup action at the site. Again, EPA's intent is to 
ensure that its policy does not unnecessarily restrict property transfers, but also avoids creating 
incentives for transactions that will result in windfalls at taxpayer expense. 

EXAMPLE: EPA spends $3,000,000 on a property, increasing its value from $1,000,000 
to $2,000,000. A bona fide prospective purchaser then purchases the $2,000,000 
property for $500,000. After the bona fide prospective purchaser assumes ownership, 
EPA spends an additional $1,000,000 cleaning up the site that results in an additional 
$500,000 increase in the fair market value of the property, bringing the property's fair 
market value up to $2,500,000. 

Because the bona fide prospective purchaser is reaping a windfall due to EPA's cleanup 
work that occurred both pre- and post-purchase, EPA may seek the $1,500,000 increase 
in property value resulting from EPA 's pre-purchase work (which produced a $1,000,000 
fair market value increase) and post-purchase work (which produced a $500,000 fair 
market value increase). 

As a general matter, the Agency will scrutinize property transactions that appear to be at 
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significantly less than fair market value or otherwise appear to not be arms length transactions. 
In particular, EPA will generally examine a transaction or series of transactions that appear to 
provide a windfall for the bona fide prospective purchaser, or appear structured to limit EPA's 
recourse against a liable seller (e.g., a transaction that limits the amount EPA can recover from a 
seller by disposing of one of the selfer's most valuable assets: the property; or a transaction to 
evade CERCLA § l 07(/) or l 07(r) lien perfection.) 

EPA will generally exercise enforcement discretion in settling a CERCLA § 107(r) lien 
and not seek the increase in fair market value that occurs prior to acquisition by a bona fide 
prospective purchaser if that acquisition is at fair market value. However, as noted above at 
section Ill.A.I.a, EPA may file a CERCLA § 107(r) lien on a property where EPA has 
substantial unreimbursed response costs, there is no viable liable party from whom EPA could 
recover its costs, a response action occurs during ownership by a CERCLA-exempt party, and 
EPA's cleanup results in a significant increase in the property's fair market value. In this 
instance, EPA may, depending on the specific site circumstances and equities, seek the increase 
in fair market value that occurred prior to ownership by the bona fide prospective purchaser to 
avoid a potential windfall at taxpayer expense. 

b. Determining the Increase in Fair Market Value After A Bona Fide 
Prospective Purchaser Acquires the Property 

Where an EPA cleanup continues or occurs after the property is acquired by a bona fide 
prospective purchaser, EPA intends to calculate the increase in fair market value attributable to 
an EPA response action after that acquisition by comparing the fair market value of the property 
as if cleanup were complete to the fair market value of the property when acquired, presumably 
the bona fide prospective purchaser's acquisition price. EPA's general approach would consider 
the difference between those two values as representing the fair market value increase fairly 
attributable to future EPA response actions at the site. EPA recommends that bona fide 
prospective purchasers who believe there is a potential for a significant windfall obtain a reliable 
estimate of what the property's fair market value would be if the cleanup were complete. In 
most cases, this estimate should be based on a real estate appraisal by a trained professional. 13 

EPA understands that some bona fide prospective purchasers may want to resolve any 
potential windfall lien on the property at or around the time they acquire the property. As noted 

in the May 2002 Bona Fide Prospective Purchaser Memorandum, where there is the potential for 
a significant windfall lien and resolution of the lien is necessary for the transaction to go 
forward, EPA recognizes that a windfall lien resolution agreement with a bona fide prospective 
purchaser might be appropriate. Where this is the case, EPA strongly encourages resolving the 
windfall lien concerns associated with the property at or around the time the bona fide 

13 In some circumstances, other credible mechanisms of the property's value as if clean 
might be appropriate (e.g., tax appraisal or infonnation from neutral professional real estate brokers). 
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prospective purchaser acquires the property. 14 Resolving the potential windfall lien at this point 
should remove the cloud on the property's title and allow for free alienability in the future. To 
assist in resolving the amount of the windfall lien, a bona fide prospective purchaser should be 
prepared to provide EPA with a real estate appraisal prepared by a licensed appraiser, or 
similarly reliable estimate, of the fair market value of the property as if cleanup were complete. 15 

c. Existing CERCLA § 107(1) Liens 

EPA generally seeks to limitthe CERCLA § 107(r) lien exposure to the windfall a bona 
fide prospective purchaser might receive from EPA's cleanup. At the same time, EPA wants to 
avoid creating incentives for liable parties to structure transactions in such a way as to avoid 
their CERCLA liability. One mechanism to avoid creating such incentives is EPA's use of the 
CERCLA § 101(/) lien authority. Consistent with EPA's longstanding policies on the use of 
CERCLA § 107(/) liens, where EPA is concerned that a liable party may try to transfer its 
property to a bona fide prospective purchaser in an effort to avoid CERCLA liability, EPA 
should consider perfecting a CERCLA § 101(1) lien on the property.16 Perfecting the CERCLA 
§ 101(/) lien reduces the ability of a liable party to avoid its CERCLA liability for site response 
costs and helps protect bona fide prospective purchasers from acquiring property with substantial 
liabilities attached to it. 17 

Where a bona fide prospective purchaser acquires a property that is subject to an existing, 
perfected CERCLA § I 07 (l) lien, EPA expects that, in most instances, the CERCLA §I 07 (/) lien 
would be resolved directly with EPA as part of the transaction between the liable owner and the 
bona fide prospective purchaser. That is, EPA would be paid the value of the CERCLA § 101(1) 

14 In order to qualify as a bona fide prospective purchaser, a person must conduct "all 
appropriate inquiry" under CERCLA § 101(35)(B) and should know ofany prior EPA involvement at the 
site and the possibility of a windfall lien. 

15 As noted in an earlier EPA guidance, a valuation of the property as if cleanup were 
complete should take into account: costs to maintain the remedy, health and safety requirement 
compliance costs, limitations on future use during and after cleanup, and superior liens. See "Support of 
Regional Efforts to Negotiate Prospective Purchaser Agreements (PPAs) at Superfund Sites and 
Clarification of PPA Guidance," Memorandum from Barry Breen, Director, Office of Site Remediation 
Enforcement, U.S. EPA and Bruce Gelber, Chief, Environmental Enforcement Section, Environment and 
Natural Resources Division, U.S. Department of Justice, January 10, 2001. 

16 For CERCLA § I07(1) lien guidance,~ "Guidance on Federal Superfund Liens," 
Memorandum from Thomas L. Adams, Jr., Assistant Administrator, Office of Enforcement and 
Compliance Monitoring, September 22, 1987; "Supplemental Guidance on Federal Superfund Liens," 
Memorandum from William A. White, Enforcement Counsel, Office of Enforcement/Superfund, and 
Bruce M. Diamond, Director, Office of Waste Programs Enforcement, July 29, 1993. 

17 While EPA could still maintain a CERCLA § 107 action against the seller, EPA's ability 
to collect from that party may be diminished if the seller's only and/or most valuable asset is the property. 
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lien when the bona fide prospective purchaser acquires the property from the seller. If the 
CERCLA § 101(/) lien is not resolved as part of the property sale, and if EPA has unreimbursed 
cleanup costs, EPA may subsequently seek enforcement of the CERCLA § 101(1) lien against the 
property during the bona fide prospective purchaser's ownership. Assuming the price of the 
property is reduced in recognition of EPA's existing lien on the property, absent enforcement of 
the CERCLA 107(/) lien, the bona fide prospective purchaser could reap a windfall based on 
EPA's past cleanup activities at the site. The following example illustrates EPA's approach 
where there is an existing CERCLA § 107(/) lien. 

EXAMPLE: EPA spends $1,000,000 cleaning up a property and increases the value of 
the property from $2,000,000 to $2,500,000. EPA perfects a CERCLA § 107(/) lien on 
the property. A current liable owner/operator then sells the property to a bona fide 
prospective purchaser at a reduced value of $1,500,000, reflecting EPA's lien 
encumbrance. 

Because the bona fide prospective purchaser bought at the reduced purchase price that 
reflects EPA's existing CERCLA § 101(1) lien, to avoid a windfall to the bona fide 
prospective purchaser, EPA could seek from the bona fide prospective purchaser the 
$1,000,000 reflecting the value of the pre-existing CERCLA § 101(1) lien on the property 
through: (1) an in rem action against the property; or (2) settlement with the bona fide 
prospective purchaser. 

B. Vehicles for Addressing Windfall Lien Liability Concerns 

I. Comfort/Status Letters for Situations Where EPA Will Generally Not 
Pursue a Windfall Lien 

EPA intends this policy to limit the need for EPA involvement in private real estate 
transactions by setting forth the Agency's enforcement discretion approach to implementation of 
the windfall lien provision, CERCLA § 107(r). However, there may be situations where it will 
be appropriate for EPA to provide more site-specific information to interested parties. EPA' s 
"Policy on Issuance of Comfort/Status Letters" identifies the circumstances where it is 
appropriate to provide a "comfort/status" letter to facilitate Brownfields redevelopment. 18 The 
Comfort/Status Letter policy recognizes that there are instances where concerns over Superfund 
liability can impede Brownfields redevelopment and that providing an interested party with such 
a letter can be appropriate if "it may facilitate the cleanup and redevelopment ofbrownfields, 
where there is the realistic perception or probability of incurring Superfund liability, and where 
there is no other mechanism available to adequately address the party's concerns." 62 Fed. Reg. 
at 4,624. EPA developed four sample comfort/status letters for addressing some common 

18 "Policy on the Issuance of Comfort/Status Letters," Memorandum from Steven A. 
Hennan, Assistant Admimstrator, Office of Enforcement and Compliance Assurance, November 8, 1996; 
reprinted at 62 Fed. Reg. 4,624 (Jan. 30, 1997) (hereinafter "Comfort/Status Letter policy"). 
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inquiries regarding contaminated properties. Comfort/status letters have generally provided a 
quick and inexpensive method for facilitating property reuse. 19 

As noted above, EPA intends this policy, by identifying situations where EPA will 
generally not pursue a windfall lien, to greatly mitigate the need for site specific responses in 
most instances. However, there may be site-specific circumstances where it may be appropriate 
for Regions to provide a comfort/status letter consistent with EPA 's Comfort/Status Letter 
policy. Of course, where there has been no federal response action at a site, there will be no 
windfall lien, and no need for a comfort/status letter or other document from EPA regarding the 
windfall lien provision in order to facilitate the sale of the property.20 

For properties "that have been archived and removed from the CERCLIS inventory of 
Superfund sites," a ''No Current Superfund Interest Letter" may be appropriate. 62 Fed. Reg. 
4,625. This letter lets a party know that EPA does not anticipate taking any further response 
action, including enforcement action, and why. 21 

A "Federal Superfund Interest Letter" may be appropriate where EPA bas incurred some 
response costs, but will most likely not seek to perfect a windfall lien (see Section 111.A. I .b.( I)
(6), above). The Federal Superfund Interest Letter can be used to provide an interested party 
with EPA's view regarding the application ofan EPA Superfund policy to "a party's particular 
set of circumstances." Id. at 4,626. 22 This type of comfort/status letter can be used for sites that 
are in CERCLIS, sites undergoing a federal removal or remedial action, and/or sites where EPA 
has or will incur response costs. To the extent a party falls under the circumstances identified in 

I 

19 See "U.S. EPA's Prospective Purchaser Agreements and Comfort/Status Letters: How 
Effective Are They? Findings, Benefits, and Suggested Improvements, Final Report," U.S. EPA, Office 
of Site Remediation Enforcement, Publication# 330R00002, September 29, 2000, at pp. 14, 17. 

20 EPA 's Comfort/Status Letter policy does, however, identify a type of comfort/status 
letter for use in such situations (i.e., a "No Previous Federal Superfund Interest Letter"). Moreover, 
where a State has been or will be the lead for day-to-day activities and oversight of a response action, 
Regions should handle responses consistent with the Comfort/Status Letter policy (e.g., use of a "State 
Action" comfort/status letter). 

21 EPA archives a site if:" a) no contamination was found at the site; b) the site, while 
contaminated, neither met the criteria for inclusion on the NPL nor required any EPA response action; or 
c) contamination was removed quickly without the need to place the site on the NPL; and d) EPA has 
completed its cost recovery action for the site." 62 Fed. Reg. at 4,625. 

22 This memorandum does not supercede the Comfort/Status Letter policy, but merely 
identifies those circumstances where application of that policy may be appropriate in the windfall lien 
context. In issuing a comfort/status letter, EPA will continue to apply the guidelines provided in the 
Comfort/Status Letter policy and recommends review of that policy in instances where Regions are 
considering a comfort/status letter to address a party's windfall lien concerns. 
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this memorandum where EPA will generally not seek to perfect a windfall lien, a Federal 
Superfund Interest Letter could be provided, if appropriate, with a reference to this policy and 
language indicating EPA does not intend to file a windfall lien. Use of such letters should, 
however, be limited to: 

situations where the requesting party prov.ides information that 1) a· project found to be in 
the public interest (e.g., an economic redevelopment project) is hindered or the value of a 
property is affected by the potential for Superfund liability, and 2) there is no other 
mechanism available to adequately address the party's concerns other than a letter from 
EPA with a statement regarding the applicability of a specific Superfund policy, statutory 
provision or regulation. 

Id. EPA is providing a sample Federal Superfund Interest Letter for CERCLA § 107(r) Windfall 
Liens as Attachment A. Where a State has been or will be involved at a site, EPA should 
coordinate with the State prior to issuing such a Comfort/Status letter. 

2. Windfall Lien Resolution Documents for Situations Where EPA is Likely 
to Pursue a Windfall Lien 

The Agency anticipates that in those situations where EPA has or will have unrecovered 
cleanup costs, a bona fide prospective purchaser will reap a windfall, and EPA is

1 
likely to pursue 

a windfall lien, a bona fide prospective purchaser may want to satisfy any existing and potential 
future windfall lien prior to or relatively coincident with their acquisition. Congress specifically 
provided EPA with the authority to resolve windfall lien exposure. CERCLA § 107(r)(2) states 
that the United States "shall have a lien on the facility, or may by agreement with the owner, 
obtain from the owner a lien on any other property or other assurance of payment satisfactory to 
the Administrator.for the unrecovered response costs. " Thus, Congress explicitly recognized 
that EPA can address the potential windfall through an agreement with the bona fide prospective 
purchaser at or around the time of the transaction.23 EPA and DOJ have developed a model 
document to facilitate resolution of windfall liens that is attached hereto as Attachment B. 

IV. CONCLUSION 

In identifying how EPA generally intends to exercise its enforcement discretion in 

deciding when and when not to perfect a windfall lien, as well as describing the Agency's 
approach to valuing a windfall lien when perfected, it is EPA's intent to achieve national 

23 The Brownfield Amendments allow EPA to address the windfall after a purchase takes 
place, without the bona fide prospective purchaser becoming liable as an owner under CERCLA § 
107(a){l). Prior to the Brownfield Amendments, EPA addressed CERCLA liability concerns of 
purchasers through Prospective Purchaser Agreements (PPAs), which were not available after the 
purchase of the property. Thus, the Brownfield Amendments help alleviate the timing issues surrounding 
coordination of the real estate transaction with the signing of a PPA. See May 2002 Bona Fide 
Prospective Purchaser Memorandum. 
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consistency and provide an understanding ofEPA's implementation approach. Consistent with 
past EPA policies and practices, EPA is also identifying mechanisms that can be used to resolve 
CERCLA liability concerns. 

As noted at the outset, EPA and DOJ are issuing this memorandum as an inter:im policy 
and will use the experience gained in implementation to decide whether to revise or amend this 
policy in the future. Anyone interested in providing comments on this policy, or its 
implementation, is invited to do so by submitting comments to EPA or DOJ. 

lfyou have any questions or comments regarding this policy, please contact, at EPA, 
Greg Madden at (202) 564-4229 or at madden.gregoQ'@epa.gov; if you have site-specific 
implementation questions, please contact Helen Keplinger at (202) 564-4221 or at 
keplinger.helen@epa.gov. You can also contact, at DOJ, Henry Friedman at (202) 515-5268 or 
at henry.friedman@usdoj.gov or Alan Tenenbaum at (202) 514-5409 or at 
a Ian.tenenbaum@usdoj.gov. 

V. DISCLAIMER 

This memorandum is intended solely for the guidance of employees of EPA and the 
Department of Justice and it creates no substantive rights for any persons. It is not a regulation 
and does not impose legal obligations. EPA and DOJ will apply the guidance only to the extent 
appropriate based on the facts. 

Attachments 

cc: Brownfields Amendments Implementation Steering Committee 
Paul Connor (OSRE) 
Sandra Connors (OSRE) 
Thomas Dunne (OSWER) 
Benjamin Fisherow (DOJ) 
Linda Garczynski (OSWER) 
Steve Luftig (OSWER) 
Earl Salo (OGC) 
EPA Brownfields Landowner Liability Protection Subgroup 
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Attachment A 

Sample Federal Superfund Interest Letter for CERCLA § 107Crl Windfall Lien 

(Insert Addressee) 

Re: (Insert name or description of property] 

Dear (Insert name of party): 

I am writing in response to your correspondence of (insert date] concerning the property 
referenced above. My response is based upon the facts presently known to the United States 
Environmental Protection Agency ("EPA"). 

As you may know, the above-referenced property is iocated within or near the (insert 
name of CERCLIS site.) EPA is currently taking (insert description of any action that EPA 
is taking or plans to take and any contamination problem.) 

(For situations when a party provides information showing that 1) a project found to be in 
the public interest is hindered or the value of a property is affected by the potential for a 
CERCLA § 107(r) windfall lien, 2) there is no other mechanism available to adequately 
address the party's concerns, and 3) it falls within one of the circumstances identified in 
the WindfaU Lien Policy where EPA would generally not perfect a windfall lien, insert the 
following] 

The [date] "EPA Interim Enforcement Discretion Policy Concerning "Windfall Liens" 
Under Section 107(r) of CERCLA" ("Windfall Lien Policy"), provides that EPA, in an exercise 
of its enforcement discretion, will generally not perfect a CERCLA § 107(r) windfall lien when 
the conditions and criteria described in the Windfall Lien Policy are met. Based upon the 
information currently available to EPA, EPA believes that the Windfall Lien Policy applies to 
(you/your situation). Specifically, EPA believes that, consistent with the Windfall Lien Policy, 
your situation falls under the (insert reason set forth in the guidance) section of the guidance 
and EPA does not intend to file a windfall lien on the property (optional - depending on which 
reason for not filing windfall lien may want to include the following: unless new 
information not previously known to EPA is discovered). I am enclosing a copy of the 
Windfall Lien Policy for your review. 

EPA hopes that the above information is useful to you. fOptional-ln addition, we have 
included a copy of our latest fact sheet for the (insert name of site.)) Further, we direct your 
attention to the (insert location of site local records repository] at which EPA has placed a 
copy of the Administrative Record for this site. This letter is provided solely for informational 
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purposes and does not provide a release from CERCLA liability. If you have any questions, or 
wish to discuss this letter, please feel free to contact (insert EPA contact and address]. 

Enclosure 

Sample Federal Superfand Interest Letter 
For CERCLA § 107(r) Windfall Lien 

Sincerely, 

Regional Contact 
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Attachment B 

UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 

REGION 

IN THE MATTER OF: [name ) 
of Superfund Site] ) 

) 
) 
) 

UNDER THE AUTHORITY OF THE ) 
COMPREHENSIVE RESPONSE, ) 
COMPENSATION, AND LIABILITY ACT, ) 
42 U.S.C. §§ 9601, et seq. ) 

[Docket Number] 
Agreement for Release and Waiver 
of Lien, CERCLA § 107(r) 

[Insert Settling Purchaser's Name] 

I. INTROPUCTION 

[The purpose of this model is to provide a sample document which may be used to 

release and waive any windfall lien, arising under Section 107(r) of CERCLA with respect 

to a bona fide prospective purchaser, through the payment 'of cash or other appropriate 

consideration. This model assumes that in most cases a Section 107(r) lien has not been 

perfected. Where the Section 107(r) lien has been perfected, it will be necessary to execute 

an additional document to file in the recorder's office where the lien was perfected. There 

may be a situation where it will also be appropriate to address a perfected Section 107(1) lien 

through this model, and additional language must be included for that purpose. The 

authority to enter Agreements for Release and Waiver of Lien, CERCLA § 107(r), has been 

delegated to the Regional Administrators. Exercise of this authority requires consultation 

with OECA/OSRE.) This Release and Waiver of Lien Agreement ("Agreement") is made and 

entered into by and between the Environmental Protection Agency ("EPA") and ____ _ 
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[insert name of the Settling Purchaser] ("Name") (collectively, the "Parties''). 

This Agreement is entered into pursuant to the Comprehensive Environmental Response, 

Compensation, and Liability Act of l 9fs0 ("CERCLA"), 42 U.S.C. §§ 9601, et seq. 

(Provide introductory information, consistent with the Definitions and Statement of 

Facts, about the property to which the release and waiver of lien will be applicable 

("Property") including, name, address, location, and descl'iption of Property, and also 

provide information about the Settling Purchaser, including name, address and corporate 

status, if applicable. If Property is part of a larger, or smaller, Site ("Site") explain the 

relationship of Property to Site and include size and description of each.] 

The Parties agree to undertake all actions required by the terms and conditions of this 

Agreement. The purpose of this Agreement is to settle and resolve, subject to Section VIII, 

Reservation of Rights, the lien against the Property under Section 107(r) of CERCLA, 42 U.S.C. 
I 

§ 9607(r). 

The release and waiver of this lien, in exchange for provision by the Settling Purchaser to 

EPA of consideration satisfactory to the Administrator, is in the public interest. 

II. DEFINITIONS 

1. "Bona Fide Prospective Purchaser" or "BFPP" shall mean a person as described in 

CERCLA § 101(40). 

2. "EPA" shall mean the United States Environmental Protection Agency and any 

successor departments or agencies of the United States. 

3. "Parties" shall mean EPA and 
~~~~~~~~-

4. "Property" shall mean the parcel, encompassing approximately_ acres, located at 
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[address] in City,------·' State or Commonwealth of ________ , which is 

described in Exhibit I, and shown on the map included as Exhibit_ to this Agreement. 

5. "Settling Pmchaser·· shall mean---------

6. "Site" shall mean the------ Superfund Site. 

7. "United States" shall mean the United States of America, including its departments, 

agencies, and instrumentalities. 

ill. STATEMENT OF FACTS 

7. [Include only those facts relating to the Property that are relevant to the lien 

being released and waived, including how response costs incurred or to be incurred gave 

rise to a lien. A void adding information that relates only to actions or parties that are 

outside of this Agreement.) 

N. PAYMENT 

8. In consideration of and in exchange for EPA's release and waiver of any lien it has or 

may have under Section 107(r) ofCERCLA with respect to the Property, Settling Purchaser 

agrees, within __ days of the effective date of this Agreement (if EPA is resolving a perfected 

lien, payment may instead need to be made at the closing date], to pay to EPA the sum of 

$ ____ . Settling Purchaser shall make all payments required by this Agreement in the 

form of a certified check or checks made payable to "EPA Hazardous Substance Superfund," 

referencing the EPA Region, EPA Docket number, and Site/Spill ID# ___ _, [DOJ case 

number ____ , if applicable] and name and address of Settling Purchaser. Payment shall 

be sent to [insert Regional Superfund Lockbox address where payment should be sent]. Notice of 
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payment shall be sent to the EPA Region _ Financial Management Officer [insert address] 1• 

9. Amounts due and owing pursuant to the terms of this Agreement, but not paid in 

accord1mce with the terms of this Agreement, shall accrue interest at the rate established pursuant 

to Section 107(a) ofCERCLA, 42 U.S.C. § 9607(a), compounded on an annual basis. 

V. RELEASE AND W AIYER OF SECTION 107Crl LIEN 

10. Subject to the Reservation of Rights in Section Vill of this Agreement, upon payment 

of the amount specified in Section IV, Payment, EPA agrees to release and waive any lien it may 

have on the Property now and in the future under Section 107(r) ofCERCLA, 42 U.S.C.§ 9607(r), 

for costs incurred or to be incurred by EPA in responding to the release or threat of release of 

hazardous substances that were disposed of at the Site before Settling Purchaser acquired 

ownership of the Property. 

VI. ACCESS/NOTICE /INSTITUTIONAL CONTROLS 

11. (Whether or not to add this Section VI, Access/Notice/Institutional Controls, is 

within the Region's discretion based upon site-specific considerations. Adding this Section 

gives the Region the option to go into more detail than is obtained by relying upon the statute 

alone. Once the cleanup is complete, the provisions requiring the Settling Purchaser to 

1 This model is written for payment of cash only, but there may be a situation where 
performing work or providing other assurance of payment satisfactory to the Administrator would 
be appropriate. If work or other assurance of payment is accepted as consideration, other sections 
of this model would also need to be revised as appropriate. Where the Section 107(r) lien is 
resolved prior to completion of site work, there may be situations where a Special Account should 
be established to help fund future work. Whether to establish a Special Account should be worked 
out in advance of receipt of any money. The following language may be added to the Section IV, 
Payment: [The total amount paid by [Settling Purchaser name] pursuant to this Agreement shall be 
deposited into [Site name] Special Account within the EPA Hazardous Substance Superfund to be 
retained and used to conduct or finance response actions at or in connection with the Site, or transferred 
by EPA to the EPA Hazardous Substance Superfund.] 
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"ensure" access may no longer be necessary and may be allowed to expire in appropriate 

situations. ) Settling Purchaser agrees to provide EPA, its authorized officers, employees, 

- ;~i'resentatives, a!1d a!! other persons performing response actions under EPA oversight, an 

irrevocable right of access at all reasonable times to the Property and to any other property to -

which access is required for the implementation of response actions at the Property, to the extent 

access to such other property is controlled by Settling Purchaser, for the purposes of performing 

and overseeing response actions at the Property under federal law. EPA agrees to provide 

reasonable notice to Settling Purchaser of the timing of response actions to be undertaken at the 

Property. Notwithstanding any provision of this Agreement, EPA retains all of its access 

authorities and rights, including enforcement authorities related thereto, under CERCLA, and the 

Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act, 42 U.S.C. 

§ 690l("RCRA"), et seq. 

12. Settling Purchaser shall submit to EPA for review and approval a notice to be filed with 

the Recorder's Office (or Registry of Deeds or other appropriate office), ______ _ 

County, State or Commonwealth of _____________ , which shall provide 

notice to all successors-in-title that the Property is part of the Site, [that EPA filed a lien under 

Section 107(r) of CERCLA, Instrument Number _____ , on Date ____ _, [that EPA 

selected a remedy for the Site on ____ , and that potentially responsible parties have 

entered a Consent Decree requiring implementation of the remedy] [that EPA is performing/ 

performed a response action at the Site], and that EPA has released and waived its Section I 07(r) 

lien on the Property in this Agreement. [Such notice(s) shall identify the United States District 

Court in which the Consent Decree was filed, the name and civil action number of the case, and the 
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date the Consent Decree was entered by the Court.] The Settling Purchaser shall record the 

notice(s) within __ days of EPA's approval of the notice(s). The Settling Purchaser shall 

provide EPA with a certified copy·ofthe recorded notice(s) within_··_ days of recording such 

notice(s).2 

13. Settling Purchaser shall implement and comply with any land use restrictions and 

institutional controls on the Property in connection with a response action.3 

14. For so long as the Settling Purchaser is an owner or operator of the Site, Settling 

Purchaser shall ensure that assignees, successors in interest, and any lessees, sublessees and other 

parties with rights to use the Property shall provide access and cooperation to EPA, its authorized 

officers, employees, representatives, and all other persons performing response actions under EPA 

oversight. Settling Purchaser shall ensure that assignees, successors in interest, and any lessees, 

sublessees, and other parties with rights to use the Property implement and comply with any land 
I 

use restrictions and institutional controls on the Property in connection with a response action. 

15. IAny requirement concerning institutional controls must survive property 

transfer, unless the particular institutional control is for a specifically limited period of time.] 

Upon sale or other conveyance of the Property or any part thereof, Settling Purchaser shall require 

that each grantee, transferee or other holder of an interest in the Property or any part thereof shall 

provide access and cooperation to EPA, its authorized officers, employees, representatives, and all 

Regions negotiating Lien Release and Waiver Agreements for Sites that may be 
owned by one person but controlled by another should discuss appropriate language for this 
Paragraph with Headquarters. 

Where appropriate, Regions should consider defining institutional controls, in 
particular at properties where institutional controls have been specifically set forth in, for example, 
a Record of Decision (ROD). 
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other persons performing response actions under EPA oversight. Settling Purchaser shall ensure 

that each grantee, transferee or other holder of an interest in the Property or any part thereof shall 

implement and comply with any land use restrictions and institi.ltional controls on the Property in · 

connection with a response action. 

16. The Settling Purchaser shall provide a copy of this Agreement to any current lessee, 

sublessee, and other party with rights to use the Property as of the effective date of this Agreement. 

VII. BFPP ST A TUS 

17. Settling Purchaser shall take and maintain all steps necessary to achieve and maintain 

status as a "Bona Fide Prospective Purchaser" as that term is defined in Section 101(40) of 

CERCLA 42 U.S.C. § 9601 (40), for the Property which is the subject of this Agreement, by 

complying with all of the requirements for a Bona Fide Prospective Purchaser as set forth in 

Section 101(40), including, without limitation, the exercise of "appropriate care" by taking 

"reasonable steps" as set forth in Section 101(40)(0), 42 U.S.C. § 9601(40)(0), and the 

implementation of and compliance with any land use restrictions and institutional controls as set 

forth in Section 101(40)(F), 42 U.S.C. § 9601(40)(F) for so long as Settling Purchaser retains any 

ownership interest in the Property. 

VIII. RESERVATION OF RIGHTS 

18. This Agreement does not release and waive or compromise any right of EPA or the 

United States other than the release and waiver by EPA of its right to assert or perfect a windfall 

lien pursuant to Section I 07(r) of CERCLA, 42 U.S.C. § 9607(r), for costs incurred or to be 

incurred by EPA in responding to the release or threat of release of hazardous substances that were 

disposed of at the Site before Settling Purchaser acquired ownership of the Property, subject to 
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receipt of the payment [work] from Settling Purchaser as provided in Section IV. EPA and the 

United States reserve, and this Agreement is without prejudice to, all rights against Settling 

Purchaser with respect to all other matters; including-but not limited to;the following: 

(a) claims based on a failure by Settling Purchaser, assignees, successors in interest or any 

lessees, sublessees or other parties with rights to use the Property to meet a requirement of this 

Agreement, including but not limited to Section IV, Payment, and Section VI, 

Access/Notice/Institutional Controls; 

(b) liability for damages for injury to, destruction of, or loss of natural resources, and for 

the costs of any natural resource damage assessment incurred by federal agencies other than EPA; 

( c) liability under CERCLA, including Sections 106 and l 07, 42 U .S.C. §§ 9606 and 9607, 

which arises due to failure of Settling Purchaser or assignees, successors in interest or any lessees, 

sub lessees, or other parties with rights to use the Property to comply with Section I 0 l ( 40), 42 
I 

U.S.C. § 9601(40); and 

(d) liability under CERCLA resulting from the release or threat of release of hazardous 

substances that were disposed of at the Site after the Settling Purchaser acquired ownership of the 

Property. 

19. Nothing in this Agreement is intended as a release and waiver for any claim or cause of 

action, administrative or judicial, civil or criminal, past or future, in law or in equity, other than the 

release and waiver of the Section 107(r) lien in Section V, which the United States may have 

against any person, firm, corporation or other entity not a party to this Agreement. The United 

States reserves the right to compel potentially responsible parties to perform or pay for response 

actions at the Site. 
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20. Nothing in this Agreement shall in any way restrict or limit the nature or scope of 

response actions which may be taken or be required by EPA in exercising its authority under 

federal law. Settling Purchaser acknowledges that it i:; purchasing Property where response actions 

may be required. 

IX. PARTIES BOUND 

21. This Agreement shall apply to and be binding upon EPA, and shall apply to and be 

binding upon the Settling Purchaser and Settling Purchaser's [heirs] successors and assigns. Each 

signatory of a Party to this Agreement represents that he or she is fully authorized to enter into the 

tenns and conditions of this Agreement and to legally bind such Party. Any change in ownership or 

corporate status involving the Property addressed shall in no way alter the release and waiver of the 

lien under this Agreement. 

X. WAIVER OF CLAIM FOR REIMBURSEMENT 

22. Settling Purchaser waives and shall not assert any claim for reimbursement from the 

United States with respect to the payment required by Section IV, Payment, of this Agreement, 

including but not limited to any direct or indirect claim for reimbursement of such payment from 

the Hazardous Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. 

§ 9507) through CERCLA Sections I06(b)(2), 107, 111, 112, 113, or any other provision of law, or 

from any department, agency or instrumentality of the United States under CERCLA Sections 107 

or 113. Nothing in this Agreement shall be deemed to constitute preauthorization of a claim within 

the meaning of Section 111 of CERCLA, 42 U .S.C. § 961 1, or 40 C.F .R. § 300. 700( d). 

XI. PAYMENT OF COSTS 

23. If the Settling Purchaser fails to comply with the tenns of this Agreement, including, 
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but not limited to, the provisions of Section IV, Payment, it shall be liable for all litigation and 

other enforcement costs incurred by the United States to enforce this Agreement or otherwise 

obtain compliance.-

XII. DISCLAIMER 

24. This Agreement in no way constitutes a finding by EPA as to the risks to human health 

and the environment which may be posed by contamination at the Property nor constitutes any 

representation by EPA that the Property is fit for any particular purpose. 

XIII. EFFECTIVE DA TE 

25. The effective date of this Agreement shall be the date upon which EPA issues written 

notice to the Settling Purchaser that EPA has fully executed the Agreement. 

XIV. ATTORNEY GENERAL APPROVAL 

26. [Where the United States' total site costs are under $500,000, Regions need not 

seek pre-approval from the AG] The Attorney General of the United States or his designee has 

issued prior written approval of the settlement embodied in this Agreement. 
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IT IS SO AGREED: 

UNITED STA TES ENVIRONMENT AL- PROTECTION AGENCY -

BY: 

Regional Administrator 

Region_ 

IT IS SO AGREED: 

BY: 

Name 

Model Agreement for Release and Waiver 
of lien, CERCLA § 107(r) 

Date 

Date 
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All Appropriate Inquiries 
Final Rule 

WHAT IS "ALL APPROPRIATE INQUIRIES"? 

"All appropriate inquiries" is the process of evaluating a 
property's environmental conditions and assessing potential 
liability for any contamination. 

WHY IS EPA ESTABLISHING STANDARDS FOR 

CONDUCTING ALL APPROPRIATE INQUIRIES? 

The 2002 Brownfields Amendments to CERCLA require 
EPA to promulgate regulations establishing standards and 
practices for conducting all appropriate inquiries. 

STAKEHOLDER COLLABORATION 

A Negotiated Rulemaking Committee consisting of 
25 diverse stakeholders developed the proposed rule. 
Following publication of the proposed rule, EPA provided 
for a three month public comment period. EPA received 
over 400 comments from mterested parties. Based upon a 
review and analysis of issues raised by commenters, EPA 
developed the final rule. 

WHEN IS THE RULE EFFECTIVE? 

The final rule is effective on November I, 2006---one 
year after being published in the Federal Register. Until 
November 1, 2006, both the standards and practices 
included in the final regulation and the current interim 
standards established by Congress for all appropriate 
inquiries (ASTM El527-00) will satisfy the statutory 
requirements for the conduct of all appropriate inquiries. 

WHO IS AFFECTED? 

The final All Appropriate Inquines requirements are 
applicable to any party who may potenually claim 
protection from CERCLA liability as an innocent 
landowner, a bona fide prospective purchaser, or a 
contiguous property owner. Parties who receive grants 
under the EPA's Brownfields Grant program to assess 
and characterize properties must comply with the All 
Appropriate Inquiries standards. 

WHEN MUST ALL APPROPRIATE INQUIRIES BE 

CONDUCTED? 

All appropriate inquines must be conducted or updated 
within one year of the date of acquisition of a property. If 
all appropriate inquiries are conducted more than 180 days 
prior to the acquisition date, certain aspects of the inquiries 
must be updated. 

WHAT SPECIFIC AcT1vmEs Does THE RULE 

REQUIRE? 

Many of the mquiry's activities must be conducted by, 
or under the supervision or responsible charge of, an 
individual who qualifies as an environmental professional 
as defined in the final rule. 

The inquiry of the environmental professional must 
include: 
• interviews with past and present owners, operators and 

occupants; 

• reviews of historical sources of information; 

• reviews offederal, state, tribal and local government 
records; 

• visual inspections of the facility and adjoining properties; 

• commonly known or reasonably ascertainable 
information; and 

• degree of obviousness of the presence or likely presence 
of contamination at the property and the ability to detect 
the contamination. 

Additional inquiries that must be conducted by or for the 
prospective landowner or grantee include: 
• searches for environmental cleanup liens; 

• assessments of any specialized knowledge or experience 
of the prospective landowner (or grantee); 

• an assessment of the relationship of the purchase price to 
the fair market value of the property, if the property was 
not contaminated; and 

• commonly known or reasonably ascertainable 
infonnation. 



How Does THE FINAL AAI RULE DIFFER FROM 

THE INTERIM STANDARD? 

The final All Appropriate Inquiries rule does not differ 
significantly from the ASTM El527-00 standard. The 
rule includes all the main activities that previously were 
performed as part of environmental due diligence such 
as site reconnaissance, records review, interviews, and 
documentation of recognized environmental conditions. 
The final rule, however, enhances the inquiries by 
extending the scope of a few of the environmental due 
diligence activities. In addition, the final rule requires that 
significant data gaps or uncertainties be documented. 

Under the final All Appropriate Inquiries rule, interviewing 
the subject property's current owner or occupants is 
mandatory. The ASTM E 1527-00 standard only required 
that the environmental professional make a reasonable 
attempt to conduct such interviews. In addition, the final 
rule includes provisions for interviewing past owners and 
occupants of the subject property, if necessary to meet 
the objectives and performance factors. Under the ASTM 
El527-00 standard, the environmental professional had 
to inquire about past uses of the subject property when 
interviewing the current property owner. 

The final rule also requires an mterview with an owner of a 
neighboring property if the subject property is abandoned. 
The ASTM E1527-00 standard included such interviews at 
the environmental professional 's discretion. 

The final rule does not specify who is responsible for 
performing record searches, including searches for use 
lunitations and environmental cleanup liens. The ASTM 
E1527-00 standard specified that these record searches are 
the responsibility of the user and required that the results be 
reported to the environmental professional. 

Unlike the ASTM El 527-00 standard, the final rule 
requires the examination of tribal and local government 
records and more extensive documentation of data gaps. 

The final rule includes specific documentation requirements 
if the subject property cannot be visually mspected. 
The ASTM £1527-00 standard did not include such 
requirements. 

WHO QUALIFIES AS AN ENVIRONMENTAL 

PROFESSIONAL? 

To ensure the quality of all appropriate inquiries, the 
final rule includes specific educational and experience 
requirements for an environmental professional. 

The final rule defines an environmental professional as 
someone who possesses sufficient specific education, 
training, and experience necessary to exercise professional 
judgment to develop opinions and conclusions regarding 
conditions indicative of releases or threatened releases on, 
at, in, or to a property, sufficient to meet the objectives and 
perfonnance factors of the rule, and has: ( 1) a state or tribal 
issued certification or license and three years of relevant 
full-time work experience; or (2) a Baccalaureate degree or 
higher in science or engineering and five years of relevant 
full-time work experience; or (3) ten years of relevant full
time work expenence. 

For more information on the environmental professional 
definition, please see EPA's Fact Sheet on the Definition of 
an Environmental Professional. 

WILL THER~ BE AN UPDATED ASTM PHASE I 

SrrE AssESSMENT STANDARD? 

Yes. ASTM International updated its E1527-00 standard, 
"Standard Pracbce for Env1rorunental Site Assessments: 
Phase I Environmental Site Assessment Process." EPA 
establishes that the revised ASTM E 1527-05 standard is 
consistent with the requirements of the final rule for all 
appropriate inquiries and may be used to comply with the 
provisions of the rule. 

CONTACT INFORMATION 

Patricia Overmeyer 

U.S. EPA's Office ofBrownfields Cleanup and 
Redevelopment 

(202) 566-2774 

Overmeyer.Patricia@epa.gov 

Also, please see the U.S. EPA's web site at 
www.epa.gov/brownfields for additional infonnation. 

Brownftelds Fact Sheet 
AAI Final Rule 

Solid Waste EPA 560-F-05-240 
October 2005 

www.epa.gov/brownfieldsl 
and Emergency 
Response (5105) 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 312 

[SFUND-2004-0001; FAL-7989-7) 

AIN 205o-AF04 

Standards and Practices for All 
Appropriate Inquiries 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) today is establishing 
federal standards and practices for 
conducting all appropriate inquiries as 
required under sections 101(35)(B)(ii) 
and (iii) of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA). Today's final rule establishes 
specific regulatory requirements and 
standards for conducting all appropriate 
inquiries into the previous ownership 
and uses of a property for the purposes 
of meeting the all appropriate inquiries 
provisions necessary to qualify for 
certain landowner liability protections 
under CERCLA. The standards and 
practices also will be applicable to 
persons conducting site characteriution 
and assessments with the use of grants 
awarded under CERCLA section 
104(k)(2)(B). 
DATES: This final rule is effective 
November 1, 2006. 
ADDRESSES: EPA established a docket 
for this action under Docket ID No. 
SFUND-2004-0001. All documents in 
the docket are listed in the EDOCKET 
index at http://www.epa.gov/edocket. 
Although listed in the index, some 
infonnation is not publicly available, 
i.e., infonnation labeled Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
Is not placed on the Internet and will be 
publicly available only in hard copy 
fonn. Publicly available docket 
materials are available either 
electronically in EDOCKET or in hard 
copy at the EPA Docket Center, EPA 
West Building, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. This docket facility is open from 
8:30 a.m. to 4:30 p.m .. Monday through 
Friday, excluding Federal holidays. The 
telephone number for the Public 
Reading Room is (202) 566-1744, and 
the telephone number for the OSWER 
Docket is (202) 566--0276. 
FOR FURTHER INFORMATION CONTACT: For 
further infonnation on specific aspects 

oftoday's rule, contact Patricia 
Ovenneyer of EPA's Office of 
Brownfields Cleanup and 
Redevelopment at (202) 566-2774 or at 
overmeyer.patr1cia@epa.sov. Mail 
inquiries may be directed to the Office 
of Brownfields Cleanup and 
Redevelopment (5105T), 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460. 
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Who Potent10/ly May be Affected by 
Today's Rule? 

This regulation may affect most 
directly those persons and businesses 
purchasing commercial property or any 
property that will be used for 
commercial or public purposes and who 
may, after purchasing the property, seek 
to claim protection from CERCLA 
liability for releases or threatened 
releases of haurdous substances. Under 
section101(35)(B) ofCERCLA, as 
amended by the Small Business 
Liability Relief and Brownfields 
Revitaliution Act (Pub. L. 107-118, 115 
stat. 2356, "the Brownfields 
Amendments") such persons and 
businesses are required to conduct all 
appropriate inquiries prior to or on the 
date on which the property is acquired. 
Prospective landowners who do not 1 

conduct all appropriate inquiries prior 
to or on the date of obtaining ownership 
of the property may lose their ability to 
claim protection from CERCLA liability 
as an innocent landowner, bona fide 
prospective purchaser, or contiguous 
property owner. 

In adaition, today's rule will affect 
any party who receives a brownfields 
grant awarded under CERCLA section 
104(k)(2)(B) and uses the grant money to 
conduct site characterization or 
assessment activities. This includes 
state, local and tribal governments that 
receive brownfields site assessment 
grants for the purpose of conducting site 
characterization and assessment 
activities. Such parties are required 
under CERCLA section 104(k)(2)(B)(ii) 
to conduct such activities in compliance 
with the standards and practices 
established by EPA for the conduct of 
all appropriate inquiries. EPA notes that 
today's rule also may affect other parties 
who apply for brownfields grants under 
the provisions of CERCLA section 
104[k), since such parties may have to 
qualify as a bona fide prospective 
purchaser to ensure compliance with 
the statutory prohibitions on the use of 
grant funds under Section 
t04(k)(4)(B)(I). Any party seeking 
liability protection as a bona ftde 
prospective purchaser, including 

eligible brownfields grantees, must 
conduct all appropriate inquiries prior 
to or on the date of acquiring a property. 

The background document, 
"Economic Impacts Analysis for the 
Proposed All Appropriate Inquiries 
Final Regulation" and the Addendum to 
this document provide a comprehensive 
analysis of all potentially impacted 
entities. These documents are available 
in the docket established for today's 
rule. A summary of potentially affected 
businesses is provided in the table 
below. 

Our aim in the table below is to 
provide a guide for readers regarding 
entities likely to be directly regulated or 
indirectly affected by today's action. 
This action, however, may affect other 
entities not listed in the table. To 
determine whether you or your business 
is regulated or affected by this action, 
you should examine the regulatory 
language amending CERCLA. This 
language is found at the end of this 
Federal Register notice. If you have 
questions regarding the applicability of 
this action to a particulill' entity. consult 
the person listed in the preceding 
section entitled FOR FURTHER 
INFORMATION CONTACT. 

Industry category 

Manulacturmg ............................. . 
Wholesale Trade ........................ . 
Retail Trade ................................. . 
Finance and Insurance ...... . .. .... .. 
Real Estate . .... ............. .. ... . .. . 
Professional, Sc1enllllc and Tech· 

nical Services ............................ . 
Accommocta11on and Food Semces 
Repair and Maintenance ............. . 
Personal and Laundry Services .... . 
State, Local and Tnbal Govern· 

ment ......................................... . 

B. How Can I Get Copies of This 
Document and Other Related 
Information? 

NAICS 
code 

31-33 
42 

44-45 
52 

531 

541 
72 

811 
812 

NIA 

1. Docket. EPA established an official 
public docket for this action under 
Docket ID No. SFUND-2004-0001. The 
official public docket consists of the 
documents specifically referenced in 
this action, any public comments 
received, and other information related 
to today's action. Although a part of the 
official docket, the public docket does 
not include Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Documents in the official public docket 
are listed in the index list in EPA's 
electronic public docket and comment 
system, EDOCKET. Documents may be 
available either electronically or in hard 
copy. Electronic documents may be 
viewed through EDOCKET. Hard copy 
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documents may be viewed at the EPA 
Docket Center, EPA West, Room 8102, 
1301 Constitution Avenue, NW., 
Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding Federal . 
holidays. The telephone number for the 
Public Reading Room is (202) 566-1744, 
and the telephone number for the 
OSWER Docket is (202) 566-0276. 

2. Electronic Access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the "Federal Register" listings at 
http://www.epa.gov/fedrgstr. 

An electronic version of the public 
docket also is available through EPA's 
electronic public docket and comment 
system, EDOCKET. You may use 
EDOCKET at http://www epa.govl 
edocket/ to view public comments, 
access the index listing of the contents 
ofthe public docket, and access those 
documents in the public docket that are 
available electronically. Once in the 
system. select "search," then key in the 
appropriate docket identification 
number. 

Certain types of information will not 
be placed in EDOCKET. Information 
claimed as CBI and other information 
whose disclosure is restricted by statute, 
which is not included in the official 
public docket, will not be available for 
public viewing in EPA's electronic 
public docket. EPA's policy is that 
copyrighted material will not be placed 
in EPA's electronic public docket but 
will be available only in printed, paper 
form in the official public docket. 
Docket materials that are not available 
electronically may be viewed at the 
docket facility identified above. 
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to Another Party? 
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D Unfunded Mandates Reform Act 
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G. Executive Order 13045: Protection or 
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Populations 

K. Congressional Review Act 

I. Statutory Authority 

These regulations are promulgated 
under the authority of Section 
101(35)(8) of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
(42 U.S.C. 9601), as amended, most 
importantly by the Small Business 
Liability Relief and Brownfields 
Revitalization Act. 

O.Background 

A. What is the Intent of Today's Rule? 

On August 26, 2004, EPA published a 
notice of proposed rulemaking outlining 
proposed standards and practices for the 
conduct of "all appropriate inquiries." 
This regulatory action was initiated in 
response to legislative amendments to 
the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA). On January 11, 2002, 
President Bush signed the Small 
Business Liability Relief and 
Brownfields Revitalization Act (Pub. L. 
107-118, 115 Stat. 2356, "the 
Brownfields Amendments"). The 
Brownfields Amendments amend 
CERCJ..A by providing funds to assess 
and clean up brownfields sites, 
clarifying CERCLA liability provisions 
for certam landowners, and providing 
funding to enhance state and tribal 
cleanup programs. The intent of today's 
rule is to finalize regulations setting 
federal standards and practices for the 
conduct of all appropriate inquiries, a 
key provision of the Brownfields 
Amendments. Subtitle B of Title fl of 
the Brownfields Amendments revises 
CERCLA section 101(35), clarifying the 
requirements necessary to establish the 
innocent landowner defense. In 
addition, the Brownfields Amendments 
add protections from CERCLA liability 
for bona fide prospective purchasers 
and contiguous property owners who 
meet certain statutory requirements. 

Each of the CERCLA liability 
provisions for innocent landowners, 
bona fide prospective purchasers, and 
contiguous property owners. requires 
that, among other requirements, persons 
claiming the liability protections 
conduct all appropriate inquiries into 
prior ownership and use of a property 
prior to or on the date a person acquires 
a property. The law requires EPA to 
develop regulations establishing 
standards and practices for how to 
conduct all appropriate inquiries. 
Congress included in the Brownfields 
Amendments a list of criteria that the 
Agency must address in the regulations 
establishing standards and practices for 
conducting all appropriate inquiries 
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section 101(35)(2)(B)(ii) and (Iii). The 
Brownfields Amendments also require 
that parties receiving a federal 
brownfields grant awarded under 
CERCLA section 104(k)(2)(B) to conduct 
site characteri7.ations and assessments 
must conduct these ac:tivities in 
accordance with the standards and 
practices for all appropriate inquiries. 

The regulations established today 
only address the all appropriate 
inquiries provisions of CERCLA sections 
101(35)(B)(i)(I) and 101(35)(B)(ii) and 
(iii). Today's rule does not address the 
requirements of CERCLA section 
101 (35)(8 )(i)(ll) for what constitutes 
"reasonable steps." 

B. What is "All Appropriate Inquiries?" 

An essential step in real property 
transactions may be evaluating a 
property for potential environmental 
contamination and assessing potential 
liability for contamination present at the 
property. The process for assessing 
properties for the presence or potential 
presence of environmental 
contamination often is referred to as 
"environmental due diligence," or 
"environmental site assessment." The 
Comprehensive Environmental 
Response Compensation and Liability 
Act (CERCLAJ or Superfund, provides 
for a similar, but legally distinct, 
process referred to as "all appropriate 
inquiries." 

Under CERCLA, persons may be held 
strictly liable for cleaning up hazardous 
substances at properties that they either 
currently own or operate or owned or 
operated at the time of disposal. Strict 
liability in the context of CERCLA 
means that a potentially responsible 
party may be liable for environmental 
contamination based solely on property 
ownership and without regard to fault 
or negligence. 

In 1986, the Superfund Amendments 
and Reauthorization Act ( Pub. L. No. 
99-499, 100 stat. 1613, "SARA") 
amended CERCLA by creating an 
"innocent landowner" defense to 
CERCLA liability. The new section 
101(35)(8) ofCERCLA provided a 
defense to CERCLA liability, for those 
persons who could demonstrate, among 
other requirements, that they "did not 
know and had no reason to know" prior 
to purchasing a property that any 
ha7.ardous substance that is the subject 
of a release or threatened release was 
disposed of on, in, or at the property. 
Such persons, to demonstrate that they 
had "no reason to know" must have 
undertaken, prior to, or on the date of 
acquisition of the property, "all 
appropriate inquiries" into the previous 
ownership and uses of the property 
consistent with good commercial or 

customary standards and practices. The 
2002 8rownfields Amendments added 
potential liability protections for 
"contiguous property owners" and 
"bona fide prospective purchasers" who 
also must demonstrate they conducted 
all appropriate inquiries, among other 
requirements, to benefit from the 
liability protection. 

C. What Were the Previous Standards 
for All Appropriate Inquiries? 

As part of the Brownfields 
Amendments to CERCLA, Congress 
established interim standards for the 
conduct of all appropriate inquiries. The 
federal interim standards established by 
Congress became effective on January 
11, 2002. In the case of properties 
purchased after May 31, 1997, the 
interim standards include the 
procedures of the ASTM Standard 
E1527-97 (entitled "Standard Practice 
for Environmental Site Assessments: 
Phase 1 Environmental Site Assessment 
Process"). In the case of persons who 
purchased property prior to May 31, 
1997 and who are seeking to establish 
an innocent landowner defense or 
qualify as a contiguous property owner, 
CERCLA provides that such persons 
must establish, among other statutory 
requirements, that at the time they 
acquired the property, they did not 
know and had no reason to know of 1 

releases or threatened releases to the 
property. To establish they did not 
know and had no reason to know of 
releases or threatened releases, persons 
who purchased property priol' to May 
31, 1997 must demonstrate that they 
carried out all appropriate inquiries into 
the previous ownership and uses of the 
property in accordance with generally 
accepted good commercial and 
customary standards and practices. 

In the case of property acquired by a 
non-governmental entity or non
commercial entity for residential or 
other similar uses, the current interim 
standards for all appropriate inquiries 
may not be applicable. For those cases, 
the Brownfields Amendments ta 
CERCLA establish that a "facility 
inspection and title search that reveal 
no basis for further investigation shall 
be considered to satisfy the 
requirements' for all appropriate 
inquiries. In addition, such properties 
are not within the scope of today's rule. 

The interim standards remain in effect 
only until the effective date of today's 
rule which promulgates federal 
regulations establishing standards and 
practices for conducting all appropriate 
inquiries. 

On May 9, 2003, EPA published a 
final rule (68 FR 24888) clarifying that 
for the purposes of achieving the all 

appropriate inquiries standards of 
CERCLA section 101(35)(8), and until 
the effective date of today's regulation, 
persons who purchase property on or 
after May 31, 1997 could use either the 
procedures provided in ASTM E1527-
2000, entitled "Standard Practice for 
Environmental Site Assessments: Phase 
I Environmental Site Assessment 
Process," or the earlier standard cited by 
Congress in the Brownfields 
Amendments, ASTM E1527-97. 

Today's notice is a final rule and as 
such replaces the current interim 
standards for all appropriate inquiries 
established by Congress in the 
Brownfields Amendments and clarified 
by EPA in the May 9, 2003 final rule. 
Since the Agency is promulgating a final 
rule establishing federal regulations 
containing the standards and practices 
for conducting all appropriate inquiries, 
the interim standard will no longer be 
the operative standard for conducting 
all appropriate inquiries upon 
November 1, 2006, the effective date of 
today's rule. Until November 1, 2006, 
both the standards and practices 
included in today's final regulation and 
the current interim standards 
established by Congress for all 
appropriate inquiries will be recognized 
by EPA as satisfying the statutory 
requirements for the conduct of all 
appropriate inquiries under section 
101(35)(8) ofCERCLA. 

D. What are the liability Protections 
Established Under the Brownfields 
Amendments'? 

The Brownfields Amendments 
provide important liability protections 
for landowners who qualify as 
contiguous property owners, bona fide 
prospective purchasers, or innocent 
landowners. To meet the statutory 
requirements for any of these landowner 
liability protections, a landowner must 
meet certain threshold requirements and 
satisfy certain continuing obligations. 
To qualify as a bona fide prospective 
purchaser, contiguous property owner, 
or innocent landowner, a person must 
perform "all appropriate inquiries" on 
or before the date on which the person 
acquired the property. Bona fide 
prospective purchasers and contiguous 
property owners also must demonstrate 
that they are not potentially liable or 
affiliated with any other person that is 
potentially liable for response costs at 
the property. In the case of contiguous 
property owners, the landowner 
claiming to be a contiguous property 
owner also must demonstrate that he 
did not cause, contribute, or consent to 
any release or threatened release of 
hazardous substances. To meet the 
statutory requirements for a bona fide 
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prospective purchaser, a property owner 
must have acquired a property 
subsequent to any disposal activities 
Involving hazardous substances at the 
property. 

Continuing obligations required under 
the statute include complying with land 
use restrictions and not impeding the 
effectiveness or integrity of institutional 
controls; taking "reasonable steps" with 
respect to hazardous substances 
affecting a landowner's property to 
prevent releases; providing cooperation, 
assistance and access to EPA, a state, or 
other party conducting response actions 
or natural resource restoration at the 
property; complying with CERCLA 
information requests and administrative 
subpoenas; and providing legally 
required notices. For a more detailed 
discussion of these threshold and 
continuing requirements please see 
EPA, Interim Guidance Regarding 
Criteria Landowners Must Meet in 
Order to Qualify for Bona Fide 
Prospective Purchaser, Contiguous 
Property Owner, or Innocent Landowner 
Limitations on CERCI.A Liability 
(Common Elements, 2003). A copy of 
this document is available in the docket 
for today's rule. 

EPA notes that, as explained below, 
persons conducting all appropriate 
inquiries in compliance with today's 
final rule are not entitled to the CERCLA 
liability protections provided for 
innocent landowners, bona fide 
prospective purchasers, and contiguous 
property owners, unless they also 
comply with all of the continuing 
obligations established under the 
statute. As explained below, compliance 
with today's final rule is only one 
requirement necessary for CERCLA 
liability protection. We also note that 
the requirements of today's rule apply to 
prospective property owners who are 
seeking protection from liability under 
the federal Superfund Law (CERCLA). 
Prospective property owners wishing to 
establish protection from, or a defense 
to, liability under state superfund or 
other related laws must comply with the 
all criteria established under state laws, 
including any criteria for conducting 
site assessments or all appropriate 
inquiries established under applicable 
stale statutes or regulations. 

1. Bona Fide Prospective Purchaser 
The Brownfields Amendments added 

a new bona fide prospective purchaser 
provision at CERCLA section 107(r). The 
provision provides protection from 
CERCLA liability, and limits EPA's 
recourse for unrecovered response costs 
to a lien on property for the lesser of the 
unrecovered response costs or increase 
in fair market value attributable to 

EPA's response action. To meet the 
statutory requirements for a bona fide 
prospective purchaser, a person must 
meet the requirements set forth in 
CERCI.A sections 101(40) and 107(r). A 
bona fide prospective purchaser must 
have bought property after January 11, 
2002 (the date of enactment of the 
Brownfields Amendments). A bona fide 
prospective purchaser may purchase 
property with knowledge of 
contamination after performing all 
appropriate inquiries, provided the 
property owner meets or complies with 
all of the other statutory requirements 
set forth in CERCI.A section 101(40). 
Conducting all appropriate inquiries 
alone does not provide a landowner 
with protection against CERCLA 
liability. Landowners who want to 
qualify as bona fide prospective 
purchasers must comply with all of the 
statutory requirements. The statutory 
requirements include, without 
limitation, that the landowner must: 

• Have acquired a property after all 
disposal of hazardous substances at the 
property ceased; 

• Provide all legally required notices 
with respect to the discovery or release 
of any hazardous substances at the 
property: 

• Exercise appropriate care by taking 
reasonable steps to stop continuing 1 
releases, prevent any threatened future 
release, and prevent or limit human, 
environmental, or natural resources 
exposure to any previously released 
hazardous substance; 

• Provide full cooperation, assistance, 
and access to persons that are 
authorized to conduct response actions 
or natural resource restorations; 

• Comply with land use restrictions 
established or relied on in connection 
with a response action; 

• Not impede the effectiveness or 
integrity of any Institutional controls; 

• Comply with any CERCLA request 
for information or administrative 
subpoena; and 

• Not be potentially liable, or 
affiliated with any other person who is 
potentially liable for response costs for 
addressing releases at the property. 

Persons claiming to be bona fide 
prospective purchasers should keep in 
mind that failure to identify an 
environmental condition or identify a 
release or threatened release of a 
hazardous substance on, at, in or to a 
property during the conduct of all 
appropriate inquiries does not relieve a 
landowner from complying with the 
other post-acquisition statutory 
requirements for obtaining the liability 
protections. Landowners must comply 
with all the statutory requirements to 
obtain the liability protection. For 

example, an inability to identify a 
release or threatened release during the 
conduct of all appropriate inquiries 
does not negate the landowner's 
responsibilities under the statute to take 
reasonable steps to stop a release, 
prevent a threatened release, and 
prevent exposure to any previous 
release once any release is identified. 
Compliance with the other statutory 
requirements for the bona fide 
prospective purchaser liability 
protection is not contingent upon the 
findings of all appropriate inquiries. 

2. Contiguous Property Owner 

The Brownfields Amendments added 
a new contiguous property owner 
provision at CERCLA section 107(q). 
This provision excludes from the 
definition of "owner" or "operator" 
underCERCLA section 107(a)(1) and (2) 
a person who owns property that is 
"contiguous to, or otherwise similarly 
situated with respect to, and that is or 
may be contaminated by a release or 
threatened release of a hamrdous 
substance from" property owned by 
someone else. To qualify as a 
contiguous property owner, a 
landowner must have no knowledge or 
reason to know of contamination at the 
time of acquisition, have conducted all 
appropriate inquiries, and meet all of 
the criteria set forth in CERCLA section 
107(q)(1)(A), which include, without 
limitation: 

• Not causing, contributing, or 
consenting to the release or threatened 
release; 

• Not being potentially liable nor 
affiliated with any other person who is 
potentially liable for response costs at 
the property; 

• Taking reasonable steps to stop 
continuing releases, prevent any 
threatened release, and prevent or limit 
human, environmental, or natural 
resource exposure to any hazardous 
substances released on or from the 
landowner's property; 

• Providing full cooperation, 
assistance, and access to persons that 
are authorized to conduct response 
actions or natural resource restorations; 

• Complying with land use 
restrictions established or relied on in 
connection with a response action; 

• Not impeding the effectiveness or 
integrity of any institutional controls; 

• Complying with any CERCLA 
request for information or 
administrative subpoena; 

• Providing all legally required 
notices with respect to discovery or 
release of any hazardous substances at 
the property. 

The contiguous property owner 
liability protection "protects parties that 
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are essentially victims of pollution 
incidents caused by their neighbor's 
actions." S. Rep. No. 107-2, at 10 
(2001). Contiguous property owners 
must perform all appropriate inquiries 
prior to purchasing property. However, 
performing all appropriate inquiries in 
accordance with the regulatory 
requirements alone is not sufficient to 
assert the liability protections afforded 
under CERCLA. Property owners must 
fully comply with all of the statutory 
requirements to be afforded the 
contiguous property owner liability 
protection. Persons who know, or have 
reason to know, that the property is or 
could be contaminated at the time of 
acquisition of a property cannot qualify 
for the liability protection as a 
contiguous property owner, but may be 
entitled to bona fide prospective 
purchaser status. 

Persons claiming to be contiguous 
property owners should keep in mind 
that failure to identify an environmental 
condition or identify a release or 
threatened release of a hazardous 
substance on, at, in or to a property 
during the conduct of all appropriate 
inquiries, does not relieve a landowner 
from complying with the other statutory 
requirements for obtaining the 
contiguous landowner liability 
limitation. Landowners must comply 
with all the statutory requirements to 
qualify for the liability protections. For 
example, an inability to identify a 
release or threatened release during the 
conduct of all appropriate inquiries 
does not negate the landowner's 
responsibilities under the statute to take 
reasonable steps to stop the release, 
prevent a threatened release, and 
prevent exposure to previous releases 
once a release is identified. None of the 
other statutory requirements for the 
contiguous property owner liability 
protection is contingent upon the results 
of the conduct of all appropriate 
inquiries. 

3. Innocent Landowner 

The Brownfields Amendments also 
clarify the innocent landowner defense. 
To qualify as an innocent landowner, a 
person must conduct all appropriate 
inquiries and meet all of the statutory 
requirements. The requirements 
include, without limitation: 

• Having no knowledge or reason to 
know that any hazardous substance 
which is the subject of a release or 
threatened release was disposed of on, 
in, or at the facility; 

• Providing full cooperation, 
assistance and access to persons 
authorized to conduct response actions 
at the property; 

• Complying with any land use 
restrictions and not impeding the 
effectiveness or integrity of any 
institutional controls; 

• Taking reasonable steps to stop 
continuing releases, prevent any 
threatened release, and prevent or limit 
human, environmental, or natural 
resource exposure to any previously 
released hazardous substances; 

To successfully assert an innocent 
landowner liability defense, a property 
owner must demonstrate compliance 
with CERCLA section 107(b)(3) as well. 
Such persons must establish, by a 
preponderance of the evidence: 

• That the release or threat of release 
of hazardous substances and the 
resulting damages were caused by an act 
or omission of a third party with whom 
the person does not have employment, 
agency, or a contractual relationship; 

• The person exercised due care with 
respect to the hazardous substance 
concerned, taking into consideration the 
characteristics of such hazardous 
substance, in light of all relevant facts 
and circumstances; 

• Took precautions against 
foreseeable acts or omissions of any 
such thil'd party and the consequences 
that could foreseeably result from such 
acts or omissions. 

Like contiguous property owners. 
innocent landowners must perform all 
appropriate inquiries prior to or on the 
date of acquisition of a property and 
cannot know, or have reason to know, 
of contamination to qualify for this 
landowner liability protection. Persons 
claiming to be innocent landowners also 
should keep in mind that failure to 
identify an environmental condition or 
identify a release or threatened release 
of a hazardous substance on, at, in or to 
a property during the conduct of all 
appropriate inquiries, does not relieve 
or exempt a landowner from complying 
with the other statutory requirements 
for asserting the innocent landowner 
defense. Landowners must comply with 
all the statutory requirements to obtain 
the defense. For example, an inability to 
identify a release or threatened release 
during the conduct of all appropriate 
inquiries does not negate the 
landowner's responsibilities under the 
statute to take reasonable steps to stop 
the release, prevent a threatened release, 
and prevent exposure to a previous 
release. Compliance with the other 
statutory requirements for the innocent 
landowner defense is not contingent 
upon the results of an all appropriate 
inquiries investigation. 

E. What Criteria Did Congress Establish 
for the All Appropriate Inquiries 
Standard? 

Congress included in the Brownfields 
Amendments a list of criteria that the 
Agency must include in the regulations 
establishing standards and practices for 
conducting ell appropriate inquiries. In 
addition to providing these criteria in 
the statute, Congress instructed EPA to 
develop regulations establishing 
standards and practices for conducting 
all appropriate inquiries in accordance 
with generally accepted good 
commercial and customary standards 
and practices. The criteria are set forth 
in CERCLA section 101(35)(2)(B)(iii) 
and include: 

• The results of an inquiry by an 
environmental professional. 

• Interviews with past and present 
owners, operators, and occupants of the 
facility for the purpose of gathering 
information regarding the potential for 
contamination at the facility. 

• Reviews of historical sources, such 
as chain of title documents, aerial 
photographs, building department 
records, and land use records, to 
determine previous uses and 
occupancies of the real property since 
the property was first developed. 

• Searches for recorded 
environmental cleanup liens against the 
facility that are filed under federal, 
state, or local law. 

• Reviews of federal, state, and local 
government records, waste disposal 
records, underground storage tank 
records, and hazardous waste handling, 
generation, treatment, disposal, and 
spill records, concerning contamination 
at or near the facility. 

• Visual inspections of the facility 
and of adjoining properties. 

• Specialized knowledge or 
experience on the part of the defendant. 

• The relationship of the purchase 
price to the value of the property, if the 
property was not contaminated. 

• Conimonly known or reasonably 
ascertainable information about the 
property. 

• The degree of obviousness of the 
presence or likely presence of 
contamination at the property, and the 
ability to detect the contamination by 
appropriate investigation. 

m. Summary of Comments and 
Changes From Proposed Rule to Final 
Rule 

EPA received over 400 public 
comments in response to the Augusl 26, 
2004 proposed rule. Comments were 
received from environmental 
consultants with experience in 
performing site assessments, trade 
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associations, state government agencies, 
environmental interest groups, and 
other public interest associations. 
Commenters generally supported the 
purpose and goals of the proposed rule. 
Many commenters complimented the 
Agency on its decision to develop the 
proposed rule using the negotiated 
rulemaking process. However, 
commenters had differing views on 
certain aspects of the proposed rule. In 
particular, the Agency received widely 
differing views on the proposed 
definition of "environmental 
professional." Although many 
commenters supported the definition as 
proposed, other commenters raised 
concerns regarding the stringency of the 
proposed qualifications. A significant 
number or commenters applauded the 
proposed definition of an environmental 
professional and stated that it may 
increase the rigor and caliber of 
environmental site investigations. 
Commenters who would not qualify as 
an environmental professional under 
the proposed definition raised concerns 
with regard to the specific qualifications 
proposed. 

EPA received a significant number of 
comments regarding the statutory 
requirements for qualifying for the 
CERCLA liability protections. Several 
commenters also raised concerns with 
regard to the performance-based 
approach to the all appropriate inquiries 
investigation included in the proposed 
rule. Commenters were concerned that 
the proposed performance-based 
approach would make it more difficult 
to qualify for the CERCLA liability 
protections than an approach that 
requires strict adherence to prescriptive 
data gathering requirements that do not 
allow for the application of professional 
judgment. However, the vast majority of 
commenters who commented on the 
performance-based nature of the 
proposed rule supported the proposed 
approach. 

Other commenters raised concerns 
with regard to the proposed rule's 
requirements to identify and comment 
upon the significance of "data gaps" 
where the lack of information may affect 
the ability of an environmental 
professional to render an opinion 
regarding conditions at a property that 
are indicative of releases or threatened 
releases of hazardous substances. 
Commenters were concerned that if any 
data gaps exist potential contamination 
would not be identified, allowing 
property owners to escape liability for 
contamination. Other commenters 
supported the proposed requirement to 
identify data gaps, or missing 
information, that may affect the 
environmental professional's ability to 

render an opinion regarding the 
environmental conditions at a property 
and comment on their significance in 
this regard and stated that the 
requirement would lend credibility to 
the inquiry's final report. 

We receive.!! many comments on the 
proposed provision to compare the 
purchase price of a property to the fair 
market value of the property (if the 
property were not contaminated). One 
concern raised is that commenters 
believe that the exact market value of a 
property is difficult to determine. Some 
commenters took exception to the fact 
that EPA did not propose that 
prospective landowners have to conduct 
formal real estate appraisals of the 
property to determine fair market value. 
Although this provision has been a 
statutory requirement for the conduct of 
all appropriate inquiries since 1986, 
some commenters thought the 
requirement should not be included 
within the scope of all appropriate 
inquiries. Other commenters stated that 
the environmental professional should 
not be required to undertake U1e 
comparison. 

We received some comments on the 
results of the economic impact analysis 
that was conducted to assess the 
potential costs and impacts of the 
proposed rule. Many commenters 
generally agreed with the Agency's 
conclusion that the average incremental 
cost increase associated with the 
requirements in the proposed rule over 
the current industry standard would be 
minimal. However, some commenters 
asserted that EPA underestimated the 
incremental costs associated with the 
proposed rule. Although a few 
commenters mentioned particular 
activities included as requirements in 
the proposed rule that would increase 
the burdens and costs associated with 
conducting all appropriate inquiries, 
most of these commenters did not 
provide specific reasons for claimed 
cost increases over baseline activities. 
Some commenters simply stated that the 
proposed requirements would result in 
an increase in the price of phase I 
environmental site assessments. We 
provide a summary of the comments 
received on the economic impact 
analysis for the proposed rule, our 
responses to issues raised by 
commenters, and the results of some 
additional analyses conducted based on 
some of the issues raised, in an 
addendum to the economic impact 
analysis, which is provided in the 
docket for today's final rule. 

In section lV of this preamble, we 
discuss the requirements of the final 
rule, including a summary of the 
provisions included in the August 26, 

Z004 proposed rule, the significant 
comments raised in response to the 
proposed provisions, and a summary of 
our rationale for the final rule 
requirements. Generally, the final rule 
closely resembles the provisions 
included in the proposed rule. We 
adopted relatively minor changes in 
response to public comments. For 
example, we received a number of 
comments urging EPA to modify the 
proposed definition of environmental 
professional to allow individuals who 
have significant experience in 
conducting environmental site 
assessments, but do not have a 
Baccalaureate degree, to qualify as 
environmental professionals. We were 
convinced by the arguments presented 
in many of these public comments. 
Therefore, the definition of an 
environmental professional included in 
today's final rule allows individuals 
with ten years ohelevant full time 
experience to qualify as an 
environmental professional for the 
purpose of overseeing and performing 
all appropriate inquiries. 

With respect to the proposed 
requirements governing the use of 
previously-conducted environmental 
site assessments for a particular 
property, we agreed with commenters 
who pointed out the proposed rule was 
unclear. In today's final rule, we modify 
the proposed rule language to allow for 
the use of information contained in 
previously-conducted assessments, even 
if the information was collected more 
than a year prior to the date on which 
the subject property is acquired. The 
final rule does require that all aspects of 
a site assessment, or all appropriate 
inquiries investigation, completed more 
than one year prior to the date of 
acquisition of the subject property be 
updated to reflect current conditions 
and current property-specific 
information. In the case of all 
appropriate inquiries investigations 
completed less than one year prior to 
the date of acquisition of the subject 
property but more than 180 days before 
the acquisition date, the final rule 
retains the requirements of the proposed 
rule that only certain aspects of the all 
appropriate inquiries must be updated. 

In the case of the requirement to 
search for institutional controls that was 
included in the proposed requirements 
to review federal, state, tribal and local 
government records, we agreed with 
commenters who pointed out that 
searching for institutional controls 
associated with properties located 
within a half mile of the subject 
property is overly burdensome and 
without sufficient benefit to the purpose 
of the investigation. The final rule 
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requires that the search for institutional 
controls be confined to the subject 
property only. 

We adopted one other change in the 
final rule, based upon public comments. 
In the proposed rule, we delineated 
responsibilitie~ fpr particular aspects of 
the all appropriate inquiries 
investigation between the 
environmental professional and the 
prospective landowner of the subject 
property (or grantee). We defined the 
inquiry of the environmental 
professional to include: interviews with 
paet and present owners, operators and 
occupants; reviews of historical sources 
of information; reviews of federal state 
tribal and local government records; 
visual inspections of the facility and 
adjoining property; commonly known or 
reasonably ascertainable information; 
and degree of obviousness of the 
presence or likely presence of 
contamination at the property and the 
ability to detect the contamination by 
appropriate investigation. We also 
defined "additional inquiries" that must 
be conducted by the prospective 
landowner or grantee (or an individual 
on the prospective landowner's or 
grantee's behalf). These "additional 
inquiries" include: specialized 
knowledge or experience of the 
prospective landowner (or grantee); the 
relationship of the purchase price to the 
fair market value of the property, if the 
property was not contaminated; and 
commonly known or reasonably 
ascertainable information. The 
requirement to search for environmental 
cleanup liens was proposed to be the 
responsibility of the prospective 
landowner (or grantee), if the search is 
not conducted by the environmental 
professional. The proposed rule 
required the prospective landowner (or 
grantee) to provide all information 
collected as part of the "additional 
inquiries" to the environmental 
professional. 

The final rule retains the proposed 
delineation of responsibilities. However, 
based upon the input provided in public 
comments, the final rule does not 
require the prospective landowner (or 
grantee) to provide the information 
collected as part of the "additional 
inquiries" to the environmental 
professional. Although we continue to 
believe that the information collected or 
held by the prospective landowner (or 
grantee) should be provided to the 
environmental professional overseeing 
the other aspects of the all appropriate 
inquiries, we agree with commenters 
who asserted that prospective 
landowners and grantees should not be 
required to provide this information to 
the environmental professional. 

Commenters argued that property 
owners (and grantees) may want to hold 
some information (e.g., the purchase 
price of the property) confidential. 
CERCLA liability rests with the owner 
or operator of a property and not with 
an environmental professional hired by 
the prospective landowner and who is 
not involved with the ownership or 
operation of the property. Since it 
ultimately is up to the owner or operator 
of a property to defend his or herself 
against any claims to liability, we agree 
with commenters that asserted that the 
regulations should not require that 
prospective landowners (or grantees) 
provide information collected to comply 
with the "additional inquiries" 
provisions to the environmental 
professional. Should the required 
information not be provided to the 
environmental professional, the 
environmental professional should 
assess the impact that the lack of such 
information may have on his or her 
ability to render an opinion with regard 
to conditions indicative of releases or 
threatened releases of hazardous 
substances on, at, in or to the property. 
If the lack of information does impact 
the ability of the environmental 
professional to render an opinion with 
regard to the environmental conditions 
of the property, the environmental 1 
professional should note the missing 
information as a data gap in the written 
report. We discuss each of the 
requirements of the final rule in Section 
IV of this preamble. 

IV. Detailed Description ofToday's 
Rule 

A. What Is the Purpose and Scope of the 
Rule? 

The purpose of today's rule is to 
establish federal standards and practices 
for the conduct of all appropriate 
inquiries. Such inquiries must be 
conducted by persons seeking any of the 
landowner liability protections under 
CERCLA prior to acquiring a property 
(as outlined in Section 11.D. of this 
preamble). In addition, persons 
receiving federal brownfields grants 
under the authorities of CERCLA section 
104(k)(2)(B) to conduct site 
characterizations and assessments must 
conduct such activities in compliance 
with the all appropriate inquiries 
regulations. 

In the case of persons claiming one of 
the CERCLA landowner liability 
protections, the scope of today's rule 
includes the conduct of all appropriate 
inquiries for the purpose of identifying 
releases and threatened releases of 
hazardous substances on, at, in or to the 
property that would be the subject of a 

response action for which a liability 
protection would be needed and such a 
property is owned by the person 
asserting protection from liability. 
CERCLA liability is limited to releases 
and threatened releases of hazardous 
sub::t.1n-:·~3-which cause the incurre{lce 
of response costs. Therefore, in the case 
of all appropriate inquiries conducted 
for the purpose of qualifying for 
protection from CERCLA liability 
(CERCLA section 107), the scope of the 
inquiries is to identify releases and 
threatened releases of hazardous 
substances which cause or tlueaten to 
cause the incurrence of response costs. 

In the case of persons receiving 
Federal brownfields g1:ants to conduct 
site characterizations and assessments, 
the scope of the all appropriate inquiries 
standards and practices may be broader. 
The Brownfields Amendments include a 
definition of a "brownfield site" that 
includes properties contaminated or 
potentially contaminated with 
substances not included in the 
definition of "hazardous substance" in 
CERCLA section 101(14). Brownfields 
sites include properties r.ontaminated 
with (or potentially contaminated with) 
hazardous substances, petroleum and 
petroleum products, controlled 
substances, and pollutants and 
contaminants (as defined in CERCLA 
section 101(33)). Therefore, in the case 
of persons receiving federal brown fields 
grant monies to conduct site assessment 
and characterization activities at 
brown fields sites, the scope of the all 
appropriate inquiries may include these 
other substances, as outlined in 
§ 312.1(c)(2), to ensure that persons 
receiving brownfields grants can 
appropriately and fully assess the 
properties as required. It is not the case 
that every recipient of a brownfields 
assessment grant has to include within 
the scope of the all appropriate inquiries 
petroleum and petroleum products, 
controlled substances and CERCLA 
pollutants and contaminants (as defined 
in CERCLA section 101(33)). However, 
in those cases where the terms and 
conditions of the grant or the 
cooperative agreement with the grantee 
designate a broader scope to the 
investigation (beyond CERCLA 
hazardous substances), then the scope of 
the all appropriate inquiries should 
include the additional substances or 
contaminants. 

The scope of today's rule does not 
include property purchased by a non
governmental entity or non-commercial 
entity for "residential use or other 
similar uses * * * [where) a facility 
inspection and title search * * * reveal 
no basis for further investigation." (Pub. 
L.107-118 § 223). CERCLA section 
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101(35)(B)(v) states that in those cases, 
title search and facility inspection that 
reveal no basis for further investigation 
shall satisfy the requirements for all 
appropriate inquiries. 

We note that today's rule does not 
affect the existing CERCLA liabillty . 
protections for state and local 
governments that acquire ownership to 
properties involuntarily in their 
functions as sovereigns, pursuant to 
CERCLA sections 101(20)(0) and 
101(35)(A)(ii). Involuntary acquisition 
of properties by state and local 
governments fall under those CERCLA 
provisions and EPA's policy guidance 
on those provisions, not under the all 
appropriate inquiry provisions of 
CERCLA section 101(35)(8). 

B. To Whom Is the Rule Applicable? 

Today's rule applies to any person 
who may seek the landowner liability 
protections of CERCLA as an innocent 
landowner, contiguous property owner, 
or bona fide prospective purchaser. The 
statutory requirements to obtain each of 
these landowner liability protections 
include the conduct of all appropriate 
inquiries. In addition, the rule applies to 
individuals receiving Federal grant 
monies under CERCLA section 
104(k)(2)(B) to conduct site 
characterization and assessment 
activities. Persons receiving such grant 
monies must conduct the site 
characterization and assessment in 
compliance with the all appropriate 
inquiries regulatory requirements. 

C. Does the Final Rule include Any New 
Reporting or Disclosure Obligations? 

The final rule does not include any 
new reporting or disclosure obligations. 
The rule only applies to those property 
owners who may seek the landowner 
liability protections provided under 
CERCLA for innocent landowners, 
contiguous property owners or bona fide 
prospective purchasers. The 
documentation requirements included 
in this rule are primarily intended to 
enhance the inquiries by requiring the 
environmental professional to record 
the results of the inquiries and his or 
her conclusions regarding conditions 
indicative of releases and threatened 
releases on, at, in, or to the property and 
to provide a record of the environmental 
professional's inquiry. Today's rule 
contains no new requirements to notify 
or submit information to EPA or any 
other government entity. 

Altliough today's rule does not 
include any new disclosure 
requirements, CERCLA section 103 does 
require persons in charge of vessels and 
facilities, including on-shore and off
shore facilities, to notify the National 

Response Center of any release of a 
hazardous substance from the vessel or 
facility in a quantity equal to or greater 
than a "reportable quantity," as defined 
in CERCLA section 102(b). Today's rule 
includes no changes to this reporting 
requirement nor any changes to.any 
other reporting or disclosure 
requirements under federal, tribal, or 
state law. 

D. What Are the Final Documentation 
Requirements? 

The proposed rule required that the 
environmental professional, on behalf of 
the property owner, document the 
results of the all appropriate inquiries in 
a written report. As explained in the 
preamble to the proposed rule, the 
property owner could use this report to 
document the results of the inquiries. 
Such a report can be similar in nature 
to the type of report previously 
provided under generally accepted 
commercial practices. We proposed no 
requirements regarding the length, 
structure, or specific format of the 
written report. In addition, the proposed 
rule did not require that a written report 
of any kind be submitted to EPA or any 
other government agency, or that a 
written report be maintained on-site at 
the subject property for any length of 
time. 

Today's final rule retains the 
requirements, as proposed, for 
documenting the results of the all 
appropriate inquiries investigation 
conducted under the supervision or 
responsible charge of an environmental 
professional. As noted above, the 
primary purpose of the documentation 
requirement is to enhance the inquiry of 
the environmental professional by 
requiring that the environmental 
professional record the results of the 
inquiries and his or her conclusions. 
The written report may allow any 
person claiming one of the CERCLA 
landowner liability protections to offer 
documentation in support of his or her 
claim that all appropriate inquiries were 
conducted in compliance with the 
federal regulations.1 The Agency notes 
that while today's final regulation does 
not require parties conducting all 
appropriate inquiries to retain the 
written report or any other 
documentation discovered, consulted, 
or created in the course of conducting 
the inquiries, the retention of such 
documentation and records may be 

1 Nothmg 111 llus regulaho11 or preamble 1s 
1111ended lo Sl188esl that any particular 
documentation prepared 111 conducting all 
appropnate 111qu1r1es will be adm1ss1hle 111 court m 
any liugauon where a party raises one oft he 
halnluy prolecuons, or will many way altar the 
1ud1ciol rules ofev1deoce 

helpful should the property owner need 
to assert protection from CERCLA 
liability after purchasing a property. 

The final rule requires that a written 
report documenting the results of the all 
appropriate inquiries include an 
opin~on of an environmental 
professional as to whether the all 
appropriate inquiries conducted 
identified conditions indicative of 
releases or threatened releases of 
haurdous substances on, al, in or to the 
subject propRrty. The rule also requires 
that the .report identify data gaps in the 
information collected that affect the 
ability of the environmental 
professional to render such an opinion 
and that the environmental pl'Ofessional 
comment on the significance of the data 
gaps. 

Several commenters raised issues 
with regard to the proposed requirement 
that the environmental professional 
document and comment on the 
significance of data gaps that affect the 
ability of the environmental 
professional to identify conditions 
indicative of releases 01· threatened 
releases of hazardous substances on at, 
in, or to the subject property. Some 
commenters stated that the need to 
identify data gaps will make it difficult 
to determine when an all appropl'iate 
inquiries investigation is complete and 
therefore the requirement would act as 
a disincentive to the development of 
potentially contaminated properties. 
Other commenters asserted that the fact 
that the regulations recognize data gaps 
creates a loophole that would result in 
property owners claiming to be 
protected from CERCLA liability after 
conducting an incomplete investigation 
that includes significant data gaps. 
These commenters raised concerns that 
CERCLA liability protection could be 
claimed by property owners simply 
because they conducted an all 
appropriate inquiries investigation, even 
in those cases where releases on, at, in, 
or to the property were missed during 
the investigation. Other commenters 
stated their support for the requirements 
to document data gaps, as proposed. A 
summary of EPA's response to these 
comments and the requirements for 
documenting data gaps included in the 
final rule is provided below in Section 
IV.N. 

The final rule, at§ 312.21(d), retains 
the proposed requirement that the 
environmental professional who 
conducts or oversees the all appropriate 
inquiries sign the written report. There 
are two purposes for the requirement to 
include a signature in the report. First, 
the individual signing the report must 
declare, on the signature page, that he 
or she meets the definition of an 
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environmental professional, as provided 
in§ 312.10. In addition, the rule 
requires that the environmental 
professional declare that: [I, Wei have 
developed and performed the all 
appropriate inquiries in conformance 
with the standards and practices set 
forth in 40 CFR part 312. 

Some commenters raised concerns 
about whether the proposed rule would 
require the environmental professional 
to certify the all appropriate inquiries 
report and its findings. Today's final 
rule does not require the environmental 
professional to "certify" the results of 
the all appropriate inquiries when 
signing the report. The two statements 
or declarations mentioned above and 
required to be included in the final 
written report documenting the conduct 
of all appropriate inquiries are meant to 
document that an individual meeting 
the qualifications of an environmental 
professional was involved in the 
conduct of the all appropriate inquiries 
and that the activities performed by, or 
under the supervision or responsible 
charge of, the environmental 
professional were performed in 
conformance with the regulations. 
Reports signed by individuals holding a 
Professional Engineer (P.E.) or · 
Professional Geologist (P.G.) license, 
need not include the individual's 
professional seal. 

A few commenters requested that EPA 
include specific requirements for the 
content of a final report in the final rule. 
Given that the type and extent of 
information available on a particular 
property may vary greatly with its size, 
type, past uses, and location, and the 
type and extent of information 
necessary for an environmental 
professional to render an opinion 
regarding conditions indicative of 
releases or threatened releases of 
hazardous substances associated with 
any property may vary, we decided not 
to include in the final rule specific 
requirements governing the content of 
all reports. 

The provisions of the final rule allow 
for the property owner (or grantee) and 
any environmental professional engaged 
in the conduct of all appropriate 
inquiries for a specific property to 
design and develop the format and 
content of a written report that will 
meet the prospective landowner's (or 
grantee's) objectives and information 
needs in addition to providing 
documentation that all appropriate 
inquiries were completed prior to the 
acquisition ofthe property, should the 
landowner (or grantee) need to assert 
protection from liability after 
purchasing a property. 

E What Are the Qualifications for an 
Environmental Professional? 

Proposed Rule 

In the Brownfields Amendments, 
Congress required that all appropriate 
inquiries include "the results of an . 
inquiry by an environmental _ 
professional" (CERCLA section 
101(35)(B)(iii)(I)). The proposed rule 
included minimal qualifications for 
persons managing or overseeing all 
appropriate inquiries. The intent of 
setting minimum professional 
qualifications, is to ensure that all 
inquiries are conducted at a high level 
of professional ability and ensure the 
overall quality of both the inquiries 
conducted and the conclusions or 
opinions rendered with regard to 
conditions indicative of the presence of 
a release or threatened release on, at, in, 
or to a property, based upon the results 
of all inquiries. The proposed rule 
required that an environmental 
professional conducting or overseeing 
all appropriate inquiries possess 
sufficient specific education, training, 
and experience necessary to exercise 
professional judgment to develop 
opinions and conclusions regarding the 
presence of releases or threatened 
releases of ha7.ardous substances to the 
surface or subsurface of a property. In 
addition, the proposed rule included 
minimum qualifications, including 
minimum levels of education and 
experience, that characterize the type of 
professional who is best qualified to 
oversee and direct the development of 
comprehensive inquiries and provide 
the landowner with sound conclusions 
and opinions regarding the potential for 
releases or threatened releases to be 
present at the property. The proposed 
rule allowed for individuals not meeting 
the proposed definition of an 
environmental professional to 
contribute to and participate in the all 
appropriate inquiries on the condition 
that such individuals are conducting 
inquiries activities under the 
supervision or responsible charge of an 
individual that meets the regulatory 
definition of an environmental 
professional. 

The proposed rule required that the 
final review of the all appropriate 
inquiries and the conclusions that 
follow from the inquiries rest with an 
individual who qualifies as an 
environmental professional, as defined 
in proposed section§ 312.10 of the 
proposed rule. The proposed rule also 
required that in signing the report, the 
environmental professional must 
document that he or she meets the 
definition of an "environmental 

professional" included in the 
regulations. 

The proposed definition first and 
foremost required that, to qualify as an 
environmental professional, a person 
must "possess sufficient specific 
eijucation, traini.Qg, and e~perience 
necessary to exercise professional 
judgment to develop opinions and 
conclusions regarding the presence of 
releases or threatened releases * * * to 
the surface or subsurface of a property, 
sufficient to meet the objectives and 
performance factors" that are provided 
in the proposed regulation. The 
proposed definition of an environmental 
professional included Individuals who 
possess the following combinations of 
education and experience. 

• Hold a current Professional 
Engineer's (P.E.) or Professional 
Geologist's (P.G.) license or registration 
from a state, tdbe, or U.S. territory and 
have the equivalent of three (3) years of 
full-time relevant experience; or 

• Be licensed or certified by the 
federal government, a state, tribe, or 
U.S. territory to perform environmental 
inquiries as defined in§ 312.21 and 
have the equivalent of three (3) years of 
full-time relevant experience; or 

• Have a Baccalaureate or higher 
degree from an accredited institution of 
higher education in a relevant discipline 
of engineering, environmental science, 
or earth science and the equivalent of 
five (5) years of full-time relevant 
experience: or 

• As of the date of the prom.ulgation 
of the final rule, have a Baccalaureate or 
higher degree from an accredited 
institution of higher education and the 
equivalent of ten (10) years of full-time 
relevant experience. 

Public Comments 
We received a significant number of 

public comments on the proposed 
definition of environmental 
professional. Many commenters 
supported the definition of 
environmental professional as proposed. 
However, a significant number of 
commenters raised concerns with regard 
to the proposed educational 
requirements. Commenters pointed out 
that the proposed minimum 
qualifications for an environmental 
professional did not allow for 
individuals with many years of relevant 
experience in conducting environmental 
site assessments to qualify as 
environmental professionals, if such 
individuals do not have college degrees. 
The proposed rule only allowed for 
persons with a Baccalaureate degree or 
higher in specific disciplines of science 
and engineering, and a specific number 
of years of experience, to qualify as an 
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environmental professional, unless an 
individual was otherwise licensed as an 
environmental professional by a state, 
tribe or the federal government. Some 
commenters questioned the Agency's 
reasoning for restricting the degree 
requirements to only certain types of 
science or engineering. Commenters 
requested that EPA provide more 
specific definitions of the types of 
science and engineering degrees that 
would be necessary to qualify as an 
environmental professional. 

Commenters also asserted that the 
proposed "grandfather clause" allowing 
for individuals having a Baccalaureate 
degree (or higher) and who accumulated 
ten years of full time relevant 
experience on or before the 
promulgation date of the final rule to 
qualify as an environmental 
professional was too stringent and 
provided too small of a window of 
opportunity for individuals not 
otherwise meeting the proposed 
definition of environmental professional 
to qualify. 

Some commenters stated that the 
definition of environmental professional 
should not be restricted to those 
individuals licensed as P.E.s or P.G.s. A 
few commenters stated that a licensed 
professional is no more qualified to 
perform all appropriate inquiries 
investigations than other individuals 
with a significant number of years of 
experience in conducting such 
activities. Other commenters asserted 
that only licensed P.E.s and P.G.s are 
qualified to supervise all appropriate 
inquiries activities. 

EPA also received comments from 
independent professional certification 
organizations and members of these 
organizations, including the Academy of 
Certified Hazardous Materials Managers, 
requesting that their organizations' 
certification programs be named in the 
regulatory definition of an 
environmental professional. 

Final Rule 
After careful consideration of the 

issues raised by commenters regarding 
the proposed definition of 
environmental professional, we made a 
few modifications to the proposed 
definition to reduce the potential 
burden that the proposed definition may 
have placed upon individuals who have 
significant experience in conducting 
environmental site assessments but do 
not meet the proposed educational, or 
college degree, requirements. We agree 
with those commenters who asserted 
that individuals with a significant 
number of years of experience in 
performing environmental site 
assessments, or all appropriate inquiries 

investigations, should qualify as 
environmental professionals for the 
purpose of conducting all appropriate 
inquiries, even in cases where such 
individuals do not have a college 
degree. Therefore, in the final rule, 
persons with ten or more years of full
time relevant experience in conducting 
environmental site assessments and 
related activities may qualify as 
environmental professionals, without 
having received a college degree. 

In aCldition, we agreed wi_th 
commenters who pointed out that the 
requirement that environmental 
professionals hold specific types of 
science or engineering degrees was too 
limiting. In the final rule, persons with 
any science or engineering degree 
(regardless of specific discipline in 
science or engineering) can qualify as an 
environmental professional. if they also 
meet the other required qualifications, 
including the requirement to have five 
(5) years of full-time relevant 
experience. 

We also agree with commenters who 
asserted that the proposed grandfather 
clause was too restrictive. As mentioned 
above, we agree with commenters who 
pointed out that individuals with a 
significant number of years of 
experience in conducting environmental 
site assessments or all appropriate 1 
inquiries investigations should be able 
to qualify as environmental 
professionals, for the purpose of 
carrying out the provisions of today's 
rulemaking. In addition, we agree with 
commenters who stated that the ability 
for experienced professionals to qualify 
as an environmental professional should 
not be limited to those who meet the 
threshold qualifications on the effective 
date of the final rule. Therefore, the 
proposed grandfather clause is not 
included within the definition of 
environmental professional in the final 
rule. As explained above, in today's 
final rule, individuals with ten or more 
years of full-time relevant experience in 
conducting environmental site 
assessments and related investigations 
will qualify as environmental 
professionals for the purposes of this 
rulemaking. 

The final rule retains the provision 
recognizing as environmental 
professionals those individuals who are 
licensed by any tribal or state 
government as a P.E. or P.G., and have 
three years of full-time relevant 
experience in conducting all 
appropriate inquiries. We continue to 
contend that such individuals have 
sufficient specific education, training, 
and experience necessary to exercise 
professional judgment to develop 
opinions and conclusions regarding 

conditions indicative of releases or 
threatened releases on, at, in, or to a 
property, including the presence of 
releases to the surface or subsurface of 
the property, sufficient to meet the 
objectives and performance factors 
provided in the regulation. The rigor of 
the tribal- and state-licensed P.E. and 
P.G. certification processes, including 
the educational and training 
requirements, as well as the 
examination requirements, paired with 
the requirement to have three years of 
relevant professional experience 
conducting all appropriate inquiries 
will ensure that all appropriate inquiries 
are conducted under the supervision or 
responsible charge of an individual well 
qualified to oversee the collection and 
interpretation of site-specific 
information and render informed 
opinions and conclusions regarding the 
environmental conditions at a property, 
including opinions and conclusions 
regarding conditions indicative of 
releases or threatened releases of 
hazardous substances and other 
contaminants on, at, in, or to the 
property. The Agency's decision to 
recognize tribal and state-licensed P.E.s 
and P.G.s reflects the fact that tribal 
governments and state legislatures hold 
such professionals responsible (legally 
and ethically) for safeguarding public 
safety, public health, and the 
environment. To become a P.E. or P.G. 
requires that an applicant have a 
combination of accredited college 
education followed by approved 
professional training and experience. 
Once a publicly-appointed review board 
approves a candidate's credentials, the 
candidate is permitted to take a rigorous 
exam. The candidate must pass the 
examination to earn a license, and 
perform ethically to maintain it. After a 
state or tribe grants a license to an 
individual, and as a condition of 
maintaining the license, many states 
require P.E.s and P.G.s to maintain 
proficiency by participating in approved 
continuing education and professional 
development programs. In addition, 
tribal and state licensing boards can 
investigate complaints of negligence or 
incompetence on the part of licensed 
professionals, and may impose fines and 
other disciplinary actions such as cease 
and desist orders or license revocation. 

Although the final rule recognizes 
tribal and state-licensed P.E. and P.G.s 
and other such government licensed 
environmental professionals with three 
years of experience to be environmental 
professionals, the rule does not restrict 
the definition of an environmental 
professional to these licensed 
individuals. The definition of an 
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environmental professional also 
includes individuals who hold a 
Baccalaureate or higher degree from an 
accredited institution of higher 
education in engineering or science and 
have the equivalent of five (5) years of 
full-time relevant experience in 
conducting environmental site 
assessments, or all appropriate . 
inquiries. In addition, individuals with 
ten years of full-time relevant 
experience in conducting environmental 
site assessments, or all appropriate 
inquiries qualify as environmental 
professionals for the purpose of 
conducting all appropriate inquiries. 
Individuals with these qualifications 
most likely will possess sufficient 
specific education, training, and 
experience necessary to exercise 
professional judgment to develop 
opinions and conclusions regarding 
conditions indicative of releases or 
threatened releases on, at, in, or to a 
property, sufficient to meet the 
objectives and performance factors 
included in § 312.20(e) and (0. 

In addition to the qualifications for 
environmental professionals mentioned 
above, EPA is retaining the proposed 
provision to include within the 
definition of an environmental 
professional individuals who are 
licensed to perform environmental site 
assessments or all appropriate inquiries 
by the Federal government (e.g., the 
Bureau of Indian Affairs) or under a 
state or tribal certification program, 
provided that these individuals also 
have three years of full-time relevant 
experience. We contend that individuals 
licensed by state and tribal 
governments, or by any department or 
agency within the federal government, 
to perform all appropriate inquiries or 
environmental site assessments, should 
be allowed to qualify as an 
environmental professional under 
today's regulation. State and tribal 
agencies may best determine the 
qualifications defining individuals who 
"possess sufficient specific education, 
training, and experience necessary to 
exercise professional judgment to 
develop opinions and conclusions 
regarding conditions indicative of 
releases or threatened releases on, at, in, 
or to a property, sufficient to meet the 
rule's objectives and performance 
factors" within any particular state or 
tribal jurisdiction. 

In response to requests from members 
of independent certification 
organizations that EPA recognize in the 
regulation those organizations whose 
certification requirements meet the 
environmental professional 
qualifications included in the final rule, 
we point out that today's final rule does 

not reference any private party 
professional certification standards. 
Such an approach would require that 
EPA review the certification 
requirements of each organization to 
determine whether or not each 
organization's certification requirements 
meet or exceed the regulatory 
qualifications for an environmental 
professional. Given that there may be 
many such organizations and given that 
each organization may review and 
change its certification qualifications on 
a frequent or periodic basis, we 
conclude that such a undertaking is not 
practicable. EPA does not have the 
necessary resources to review the 
procedures of each private certification 
organization and review and approve 
each organization's certification 
qualifications. Therefore, the final rule 
includes within the regulatory 
definition of an environmental 
professional, general performance-based 
standards or qualifications for 
determining who may meet the 
definition of an environmental 
professional for the purposes of 
conducting all appropriate inquiries. 
These standards include education and 
experience qualifications, as 
summarized below. The final rule does 
not recognize, or reference, any private 
organization's certification program 
within the context of the regulatory 
language. However, the Agency notes 
that any individual with a certification 
from a private certification organization 
where the organization's certification 
qualifications include the same or more 
stringent education and experience 
requirements as those included in 
today's final regulation will meet the 
definition of an environmental 
professional for the purposes of this 
regulation. 

Based upon the input received from 
the public commenters, EPA determined 
that the definition of environmental 
professional included in today's final 
rule establishes a balance between the 
merits of setting a high standard of 
excellence for the conduct of all 
appropriate inquiries through the 
establishment of stringent qualifications 
for environmental professionals and the 
need to ensure that experienced and 
highly competent individuals currently 
conducting all appropriate inquiries are 
not displaced. 

Summary of Final Rule's Definition of 
Environmental Professional 

In summary, the definition of 
environmental professional included in 
today's final rule includes individuals 
who possess the following 
qualifications: 

• Hold a current Professional 
Engineer's or Professional Geologist's 
license or registration from a state, tribe, 
or U.S. territory and have the equivalent 
of three (3) years of full-time relevant 
experience; or 

• Be licensed or certified by the 
federal government, a state, tribe, or 
U.S. territory to perform environmental 
inquiries as defined in § 312.21 and 
have the equivalent of three (3) years of 
full-time relevant experience; or 

• Have a Baccalaureate or higher 
degree from an accredited institution of 
higher education in science or 
engineering and the equivalent of five 
(5) years of full-time relevant 
experience; or 

• Have the equivalent often (10) 
years of full-time relevant experience. 

The definition of "relevant 
experience" is "participation in the 
performance of environmental site 
assessments that may include 
environmental analyses. investigations, 
and remediation which involve the 
understanding of surface and subsurface 
environmental conditions and the 
processes used to evaluate these 
conditions and for which professional 
judgment was used to develop opinions 
regarding conditions indicative of 
releases or threatened releases * * * to 
the subject property." 

The final rule retains the proposed 
requirement that environmental 
professionals remain current in their 
field by participating in continuing 
education or other activities and be able 
to demonstrate such efforts. 

The final rule also retains the 
allowance for individuals not meeting 
the definition of an environmental 
professional to contribute to and 
participate in the all appropriate 
inquiries on the condition that such 
individuals are conducting inquiries 
activities under the supervision or 
responsible charge of an individual that 
meets the regulatory definition of an 
environmental professional. This 
provision allows for a team of 
individuals working for the same firm or 
organization (e.g .. individuals working 
for the same government agency) to 
share the workload for conducting all 
appropriate inquiries for a single 
property, provided that one member of 
the team meets the definition of an 
environmental professional and reviews 
the results and conclusions of the 
inquiries and signs the final report. 

The final rule requires that the final 
review of the all appropriate inquiries 
and the conclusions that follow from the 
inquiries rest with an individual who 
qualifies as an environmental 
professional, as defined in§ 312.10. The 
final rule also requires that in signing 
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the report, the environmental 
professional must document that he or 
she meets the definition of an 
"environmental professional" included 
in the regulations. 

F. References 

Proposed Rule 

In the proposed rule, the Agency 
reserved a reference section and stated 
in the preamble that we may include 
references to applicable voluntary 
consensus standards developed by 
standards' developing organizations that 
are not inconsistent with the final 
regulatory requirements for all 
appropriate inquiries or otherwise 
impractical. The Agency requested 
comments regarding available 
commercially accepted voluntary 
consensus standards that may be 
applicable to and compliant with the 
proposed federal standards for all 
appropriate inquiries. 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of1995 ("NTTAA"), Public Law 
104-113, section 12(d) (15 U.S.C. 272 
note), directs agencies to use technical 
standards that are developed or adopted 
by voluntary consensus standards 
bodies, unless their use would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. When developing the 
proposed rule, EPA considered using an 
existing voluntary consensus standard 
developed by ASTM International as the 
federal standard for all appropriate 
inquiries. This standard is known as the 
ASTM E1527-2000 standard (entitled 
"Standard Practice for Environmental 
Site Assessments: Phase I 
Environmental Site Assessment 
Process"). In the preamble to the 
proposed rule, we acknowledged the 
prevalent use of the ASTM E1527-2000 
standard and the fact that it generally is 
recognized as good and customary 
commercial practice. However, when 
we proposed the federal standards for 
all appropriate inquiries, EPA 
determined that the ASTM E1527-2000 
standard is inconsistent with applicable 
law. As a result, EPA chose not to 
reference the ASTM E1527-2000 
standard because it was inconsistent 
with applicable law. 

Public Comments 

We received relatively few comments 
citing available and applicable 
voluntary consensus standards for 

conducting all appropriate inquiries. 
Several commenters did argue that the 
interim standard cited in the statute, the 
ASTM E1527-97 Environmental Site 
Assessments: Phase I Environmental 
Site Assessment Process, or the updated 
ASTM E1527-2000, is sufficient to meet 
the statutory criteria. A few commenters 
stated a preference for the ASTM 
E1527-2000 standard over the 
requirements included in the proposed 
rule. ASTM International is a standards 
development organization whose 
committees develop voluntary 
consensus standards for a variety of 
materials, products, systems and 
services. ASTM International is the only 
standards development organization 
that submitted a comment requesting 
that the Agency consider its standard, 
the ASTM E1527-2000 Standard 
Practice for Environmental Site 
Assessments: Phase I Environmental 
Site Assessment Process, as an 
equivalent standard to the federal 
regulations. 

Final Rule 
Since publication of the proposed 

rule, ASTM International and its E50 
committee, the committee responsible 
for the development of the ASTM 
E1527-2000 Phase I Environmental Site 
Assessment Process, has reviewed and 
updated the "2000" version of the 
El 527 standard to address EPA's 
concerns regarding the differences 
between the ASTM E1527-2000 
standard and the criteria established by 
Congress in the Brownfields 
Amendments to CERCLA. These 
activities were conducted within the 
normal review and updating process 
that ASTM International undertakes for 
each standard over a five-year cycle. 

In today's final rule, EPA is 
referencing the standards and practices 
developed by ASTM International and 
known as Standard E1527-05 (entitled 
"Standard Practice for Environmental 
Site Assessments: Phase I 
Environmental Site Assessment 
Process") and recognizing the E1527-05 
standard as consistent with today's final 
rule. The Agency determined that this 
voluntary consensus standard is 
consistent with today's final rule and is 
compliant with the statutory criteria for 
all 'appropriate inquiries. Persons 
conducting all appropriate inquiries 
may use the procedures included in the 
ASTM E1527-05 standard to comply 
with today's final rule. 

It is the Agency's intent to allow for 
the use of applicable and compliant 
voluntary consensus standards when 
possible to facilitate implementation of 
the final regulations and avoid 
disruption to parties using voluntary 

consensus standards that are found to be 
fully compliant with the federal 
regulations. 

G. What Is Included in "All Appropriate 
Inquiries?" 

Proposed Rule 

The proposed regulations for 
conducting all appropriate inquiries 
outlined the standards and practices for 
conducting the activities included in 
each of the statutory criterion 
established by Congress in the 
Brownfields Amendments. These 
criteria are set forth in CERCLA section 
101 (35)(B)(iii) and are: 

• The results of an inquiry by an 
environmental professional (proposed 
§ 312.21). 

• Interviews with past and present 
owners, operators, and occupants of the 
facility for the purpose of gathering 
information regarding the potential for 
contamination at the facility (proposed 
§31Z.23). 

• Reviews of historical sources, such 
as chain of title documents, aerial 
photographs, building department 
records, and land use records, to 
determine previous uses and 
occupancies of the real property since 
the property was first developed 
(proposed § 312.24). 

• Searches for recorded 
environmental cleanup liens against the 
facility that are filed under Federal, 
State, or local law (prof.osed § 312.25). 

• Reviews of Federa , State, and local 
government records, waste disposal 
records, underground storage tank 
records, and hazardous waste handling, 
generation, treatment, disposal, and 
spill records, concerning contamination 
at or near the facility (proposed 
§ 312.26). 

• Visual inspections of the facility 
and of adjoining properties (proposed 
§ 312.27). 

• Specialized knowledge or 
experience on the part of the defendant 
(proposed § 312.28). 

• The relationship of the purchase 
price to the value of the property, if the 
propeny was not contaminated 
(proposed § 312.29). 

• Commonly known or reasonably 
ascertainable information about the 
propeny (proposed§ 312.30). 

• The degree of obviousness of the 
presence or likely presence of 
contamination at the property, and the 
ability to detect the contamination by 
appropriate investigation (proposed 
§ 312.31). 

Public Comments 

We received a few comments 
addressing the statutory criteria and the 
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inclusion of certain particular criteria 
within the scope of the proposed rule. 
Some commenters requested that EPA 
not include in the final rule the criterion 
to consider the relationship of the 
purchase price of the property to the fair 
market value of the property, if the 
property is not contaminated. In 
addition, a few commenters stated the 
final rule should not include within the 
soope of the all appropriate inquiries the 
specialized knowledge or experience on 
the part of the prospective landowner. 

The Agency notes that both criteria 
that commenters requested be removed 
from the scope of the all appropriate 
inquiries regulations are criteria 
specifically required by Congress to be 
included in the regulations. In addition, 
both criteria have been part of the all 
appropriate inquiries provisions under 
the CERCLA innocent landowner 
defense since 1986. The proposed rule 
included no changes from the previous 
statutory provisions. 

Final Rule 
The final rule retains provisions 

addressing each of the statutory criteria 
for the conduct of all appropriate 
inquiries included in CERCLA section 
10t(35)(B)(iii). 

H Who ls Responsible for Conducting 
the All Appropriate Inquiries? 

The Brownfields Amendments to 
CERCLA require persons claiming any 
of the landowner liability protections to 
conduct all appropriate inquiries into 
the past uses and ownership of the 
subject property. The criteria included 
in the Brownfields Amendments for the 
regulatory standards for all appropriate 
inquiries require that the inquiries 
include an inquiry by an environmental 
professional. The statute does not 
require that all criteria or inquiries be 
conducted by an environmental 
professional. 

Proposed Rule 
The proposed rule required that 

many, but not all, of the inquiries 
activities be conducted by. or under the 
supervision or responsible charge of, an 
individual meeting the qualifications of 
the proposed definition of an 
environmental professional. The 
proposed rule also provided that several 
of the activities included in the 
inquiries could be conducted either by 
the prospective landowner or grantee, 
and not have to be conducted under the 
supervision or responsible charge of the 
environmental professional. The 
proposed rule required that the results 
of all activities conducted by the 
prospective landowner or grantee, and 
not conducted by or under the 

supervision or responsible charge of the 
environmental professional, be provided 
to the environmental professional to 
ensure that such information could be 
fully considered when the 
environmental professional develops an 
opinion, based on the inquiry activities, 
as to whether conditions at the ·property 
are indicative of a release or threatened 
release of a hazardous substance (or 
other contaminant) on, at, in, or to the 
property. 

The proposed rule allowed for the 
following activities to be the 
responsibility of, or conducted by, the 
prospective landowner or grantee and 
not necessarily be conducted by the 
environmental professional, provided 
the results of such inquiries or activities 
are provided to an environmental 
professional overseeing the all 
appropriate im1uiries: 

• Searches for environmental cleanup 
liens against the subject property that 
are filed or recorded under federal, 
tribal, state, or local law, as required by 
proposed § 312.25. 

• Assessments of any specialized 
knowledge or experience on the pan of 
the landowner, as required by § 312.28. 

• An assessment of the relationship of 
the purchase price to the fair market 
value of the subject property, ifthe 
property was not contaminated, as 
required by§ 312.29. 1 

• An assessment of commonly known 
or reasonably ascertainable information 
about the subject property, as required 
by §312.30. 

The proposed rule required that all 
other required inquiries and activities, 
beyond those listed above to be 
conducted by, or under the supervision 
or responsible charge of, an 
environmental professional. 

Public Comments 
Several commenters asserted that the 

mandatory nature of the proposed 
provision requiring the prospective 
landowner to provide information 
regarding the four criteria listed above 
to the environmental professional is 
problematic. Particularly with regard to 
the requirement to provide "specialized 
knowledge or experience of the 
defendant," commenters pointed out 
difficulties in a prospective landowner 
being able to document such knowledge 
and experience sufficiently. Also, with 
regard to the information related to the 
"relationship of the purchase price to 
the fair market value of the property, if 
the property was not contaminated," 
many commenters pointed out that 
prospective landowners may not want 
to divulge information regarding the 
price paid for a property. Commenters 
pointed out that the requirement to 

consider "commonly known or 
reasonably ascertainable information" 
about a property is implicit to all 
aspects of the all appropriate inquiries 
requirements. In addition, commenters 
stated that CERCLA liability lies solely 
with the owners and •Jperators of a 
vessel or property. A decision on the 
part of 11 prospective landowner to not 
furnish an environmental professional 
with certain information related to any 
of the statutory criteria can only affect 
the property owner's ability to claim a 
liability protection provided under the 
statute. In addition, the statute does not 
mandate that information deemed to be 
the responsibility ofthe prospective 
landowner and not part of the "inquiry 
of the environment professional" be 
provided to the environmental 
professional or even be part of the 
inquiry of the environmental 
professional. Some ofthe statutory 
criteria are inherently the responsibility 
of the prospective landowner. 

Final Rule 
We agree with the commenters who 

asserted that the results and information 
related to the criteria identified as being 
the responsibility of the prospective 
landowner should not, as a matter of 
law, have to be provided to the 
environmental professional. The statute 
does not mandate that a prospective 
landowner provide all information to an 
environmental professional. Given that 
the burden of potential CERCLA 
liability ultimately falls upon the 
property owner or operator, a 
prospective landowner's decision not to 
provide the results of an inquiry or 
related information to an environmental 
professional he or she hired to 
undertake other aspects of the all 
appropriate inquiries investigation can 
only affect the liability of the property 
owner. In addition, we believe that the 
environmental professional may be able 
to develop an opinion with regard to 
conditions indicative of releases or 
threatened releases on, at, in, or to a 
property based upon the results of the 
criteria identified to be part of the 
"inquiry of an environmental 
professional." Any information not 
furnished to the environmental 
professional by the prospective 
landowner that may affect the 
environmental professional's ability to 
render such an opinion may be 
identified by the environmental 
professional as a "data gap." The 
provisions of the final rule (as did the 
proposed rule) then require that the 
environmental professional comment on 
the significance of the data gap or 
missing information on his or her ability 
to render such an opinion, in light of all 
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other information collected and all other 
data sources consulted. 

As a result of our consideration of the 
issues raised by commenters, today's 
final rule modifies the requirements of 
§ 312.22 "additional inquiries" by 
stating (in paragraph (a)) that "persons 
• "' "' may provide the information 
associated with such inquiries [i.e., the 
information for which the prospective 
landowner or brownfields grantee is 
responsible) to the environmental 
professional • • "'." The proposed rule 
provided that such information "must 
be provided" to the environmental 
professional. Although we expect that 
most prospective landowners and 
grantees will furnish available 
information or knowledge about a 
property to an environmental 
professional he or she hired when such 
information could assist the 
environmental professional in 
ascertaining the environmental 
conditions at a property, we affirm that 
compliance with the statutory criteria 
does not require that such information 
be disclosed. Ultimately, CERCLA 
liability rests with the owner or operator 
of a facility or property owner and it is 
the information held by the property 
owner or operator that may be reviewed 
in a court of law when determining an 
owner or operator's liability status, 
regardless of whether all information 
was disclosed to an environmental 
professional during the conduct of all 
appropriate inquiries. 

I. When Must All Appropriate Inquiries 
Be Conducted? 

CERCLA section 101(40)(B)(i), as 
amended, requires bona fide prospective 
purchasers to conduct all appropriate 
inquiries into "previous ownerships and 
uses of the facility." In the case of 
contiguous property owners, CERCLA 
section 107(q)(1)(A)(viii) requires that a 
person claiming to be a contiguous 
property owner conduct all appropriate 
inquiries "at the time at which the 
person acquired the property." In the 
case of innocent landowners, section 
101(35)(B)(i)(I) of CERCLA requires that 
the property owner conduct all 
appropriate inquiries "on or before the 
date on which the defendant acquired 
the facility." 

Proposed Rule 
Other than to specify that all 

appropriate inquiries must be 
conducted on or prior to the date a 
person acquires a property, the statute is 
silent regarding how close to the actual 
date of acquisition the inquiries must be 
completed. The proposed rule required 
that all appropriate inquiries be 
conducted or updated within one year 

prior to taking title to a property. The 
proposed rule provided that prospective 
landowners could use information 
collected as part of previous inquiries 
for the same property, if the inquiries 
were completed or updated within one 
year prior to the date the property is 
acquired. The proposed rule required 
that certain information collected as 
part of a previous all appropriate 
inquiries be updated if it was collected 
more than 180 days prior to the date a 
person purchased the property. In 
addition, in the preamble to the 
proposed rule, Agency defined the date 
of acquisition of a property as the date 
on which the prospective landowner 
acquires title to the property. 

Public Comments 
Commenters generally agreed with the 

proposed provision to define the date of 
acquisition of a property as the date on 
which a person acquires title to the 
property. A few commenters stated that 
the requirement for an all appropriate 
inquiries investigation to be completed 
within a year of the date of acquisition 
of the property is too stringent and may 
not allow sufficient time for some 
property transactions to be completed. 
Some commenters also asserted that the 
proposed requirement to update certain 
aspects of the all appropriate inquiri~s 
investigation, if the investigation was 
conducted more than 180 days prior to 
the date of the acquisition of the 
property was too stringent. 

Final Rule 
The Agency continues to believe that 

the event that most closely reflects the 
Congressional intent of the date on 
which the defendant acquired the 
property is the date on which a person 
received title to the property. As 
explained in the preamble to the 
proposed rule, the Agency considered 
other dates, such as the date a 
prospective landowner signs a purchase 
or sale agreement. However, it could be 
burdensome to require a prospective 
landowner to have completed the all 
appropriate inquiries prior to having an 
agreement with a seller to complete a 
sales transaction. In fact, the time period 
between the date on which a sales 
agreement is signed and the date on 
which the title to the property is 
actually transferred to the prospective 
landowner may be the most convenient 
time for the prospective landowner to 
obtain access to the property and 
undertake the all appropriate inquiries. 
In addition, requiring that all 
appropriate inquiries be completed on 
some date prior to the date of title 
transfer could result in requiring 
prospective landowners to undertake all 

appropriate inquiries so early in the 
property acquisition process as to 
require the inquiries to be completed 
prior to the prospective landowner 
making a final decision on whether to 
actually acquire the property. 
. To increase the potential that the 
information collected for the all 
appropriate inquiries accurately reflects 
the proposed objectives and 
performance factors, as well as to 
increase the potential that opinions and 
judgments regarding the environmental 
conditions at a property that are 
included in an all appropriate inquiries 
report are based on current and relevant 
information, the Agency is retaining the 
proposed provision that all appropriate 
inquiries be conducted within one year 
prior to the prospective landowner 
acquiring the property. Today's final 
rule includes regulatory language at 
§ 312.20(a) clarifying that all 
appropriate inquiries must be 
conducted within one year prior to the 
date on which a person acquires a 
property. 

All appropriate inquiries may include 
information collected for previous 
inquiries that were conducted or 
updated within one year prior to the 
acquisition date of the property. In 
addition, as explained in more detail 
below. the final rule retains the 
requirement that several of the 
components of the inquiries be updated 
within 180 days prior to the date the 
property is purchased. Today's final 
rule includes a definition of the "date of 
acquisition," or purchase date, of a 
property (i.e., the date the landowner 
obtains title to the property). 

Although commenters may be correct 
in their assertions that some property 
transactions may take more than a year 
to close, we continue to believe that it 
is important for the all appropriate 
inquiries investigation to be completed 
within one year prior to the date the 
property is acquired. We point out that 
the final regulation, as did the proposed 
regulation, allows for information from 
an older investigation to be used in a 
current investigation. However, ff the 
prior all appropriate inquiries 
investigation was completed more than 
a year prior to the property acquisition 
date, all parts of the investigation must 
be reviewed and updated for the all 
appropriate inquiries to be complete. 
We believe that a year is sufficient time 
for conditions at a property to change. 
In particular. in cases where there is a 
release or threatened release at a 
property. significant changes to the 
environmental conditions of a property 
could occur during the course of a year. 
In addition, depending upon the uses 
and ownership of a property during the 
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course of a one-year time period, overall 
conditions at a property could change 
and new evidence of a release or 
threatened release could appear. 
Therefore, today's final rule requires 
that all appropriate inquiries completed 
for a particular property more than one 
year prior to the date of acquisition of 
that property, be updated in their · 
entirety. As summarized below, the 
final rule does allow for the use of 
information contained in previous 
inquiries, even when the inquiries were 
completed more than a year prior to the 
property acquisition date, as long as all 
information was updated within a year 
and includes any changes that may have 
occurred during the interim. 

/. Can a Prospective Landowner Use 
Information Collected for Previous 
Inquiries Completed for the Same 
Property? 

Proposed Rule 

The proposed rule allowed parties 
conducting all appropriate inquiries to 
use the results of and infonnation from 
previous inquiries completed for the 
same property, under certain 
conditions. First, the previous inquiries 
must have been conducted in 
compliance with the proposed rule and 
with CERCLA sections 101(35)(B), 
101(40)(8) and 107(q)(A)(viii). ln 
addition, the information in the 
previous inquiries must have been 
collected or updated within one year 
prior to the date of acquisition of the 
property. Certain types ofinformation 
collected more than 180 days prior to 
the current date of acquisition must be 
updated for the current all appropriate 
inquiries. Also, the information required 
under some specific criterion (e.g., 
relationship of purchase price to 
property value, specialized knowledge 
on part of defendant) must be collected 
specifically for the current transaction. 

Public Comments 
A significant number of commenters 

pointed out that the regulatory language 
in proposed § 312.20(b)(1) of the 
proposed rule precludes the use of 
information contained in assessments or 
the results of all appropriate inquiries 
conducted more than a year prior to the 
date of acquisition of a property. 
Commenters pointed out that since the 
language in the proposed rule stated 
that previously collected information 
had to have been collected "in 
compliance with the requirements of 
• * * 40 CFR Part 312," any 
information included in all appropriate 
inquiries reports completed prior to the 
promulgation of the final rule could not 
be used, since compliance with the 

regulation could not be achieved prior 
to its publication. 

Final Rule 

It is not the Agency's intent to 
disallow the use of information 
contained in previous inquiriPs,_ifthe 
environmental professional and the 
prospective landowner find the 
previously collected information to be 
accurate and valid. However, EPA 
continues to believe that information 
collected as part of a prior all 
appropriate inquiries investigation for 
the same property should be updated to 
reflect current environmental conditions 
at the property and to include any 
specific information or specialized 
knowledge held by the prospective 
landowner. The regulatory language in 
today's final rule (at § 312.20(c)(1)) 
allows for the use of information 
collected as part of prior all appropriate 
inquiries investigation for the same 
property provided that the prior 
information was collected "during the 
conduct of all appropriate inquiries in 
compliance with CERCLA sections 
101(35)(8), 101(40)(8) and 
107(q)(A)(viii)." We have deleted the 
proposed language that would have 
required the previously conducted 
investigation to have been done in 
compliance with the final regulation. 
This allows for the use of information 
collected as part of previous all 
appropriate inquiries, ns long as the 
information was collected in 
compliance with the statutory 
provisions for all appropriate inquiries. 
For property purchased on or after May 
31, 1997, therefore, any information 
collected as part of an assessment in 
compliance with the ASTM E1527-97 
standard or the ASTM E1527-2000 
standard may be used as part of a 
current all appropriate inquiries 
investigation. For property purchased 
before May 31, 1997, information from 
assessments completed and in 
compliance with the statutory 
provisions at CERCLA section 
101(35)(B)(iv)(I) may be used as part of 
a current all appropriate inquiries 
investigation. However, this prior 
information may only be used if 
updated in accordance with §§ 312.20(b) 
and (c) of today's rule. 

The final rule continues to recognize 
that there is value in using previously 
collected information when such 
information was collected in accordance 
with the statutory provisions and good 
customary business practices, 
particularly when the use of such 
previously-collected information will 
reduce the need to undertake 
duplicative efforts. 

The final rule also retains the 
requirement that certain aspects of the 
all appropriate inquiries investigation 
be updated if the investigation was 
completed more than 180 days prior to 
the date of acquisition of the property 
(or lhl' date on which the prospective 
landowner takes title to the property) to 
ensure that an all appropriate inquiries 
investigation accurately reflects the 
current environmental conditions at a 
property. To increase the potential that 
information collected about the 
conditions of a property is accurate, as 
well as increase the potential thot 
opinions and judgments regarding the 
environmental conditions at a property 
that are included in an all appropriate 
inquiries report are based on current 
and relevant information, the final rule 
requires that many of the components of 
the previous inquiries be updated 
within 180 days prior to the date of 
acquisition of the property. The 
components of the all appropriate 
inquiries that must be updated within 
180 days prior to the date on which the 
property is acquired are: 

• Interviews with past and present 
owners, operators, and occupants 
(§ 312.23); 

• Searches for recorded 
environmental cleanuf. liens (§ 312.25); 

• Reviews of federa , tribal, state, and 
local government records(§ 312.26); 

• Visual inspections of the facility 
and of adjoining properties (§ 312.27); 
and 

• The declaration by the 
environmental professional 
(§ 312.21(d)). 

Also, the final rule retains the 
proposed requirement that in all cases 
where a prospective landowner is using 
previously collected information, the all 
appropriate Inquiries for the current 
purchase must be updated to include a 
summary of any relevant changes to the 
conditions of the property and any 
specialized knowledge of the 
prospective landowner. 

In today's final rule, we continue to 
recognize that it is not sufficient to 
wholly adopt previously conducted all 
appropriate inquiries for the same 
property without any review. Certain 
aspects of the all appropriate inquiries 
investigation are specific to the current 
prospective landowner and the current 
purchase transaction. Therefore, the 
final rule requires that each all 
appropriate inquiries investigation 
include current information related to: 

• Any relevant specialized knowledge 
held by the current prospective 
landowner and the environmental 
professional responsible for overseeing 
and signing the all appropriate inquiries 
report (i.e., requirements of§ 312.28); 
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• The relationship of the current 
purchase price to the value of the 
property, if the property were not 
contaminated (i.e., requirements of 
§ 312.29); and 

• Commonly known or reasonably 
ascertainable information about the 
property. 

K. Can All Appropriate Inquiries Be 
Conducted by One Party and 
Transferred to Another Party? 

Proposed Rule 

The proposed rule allowed for all 
appropriate inquiries to be conducted 
by one party and transferred to another 
party, provided that certain conditions 
are met. Under certain circumstances, 
the prospective landowner, or a grantee, 
may use a report of all appropriate 
inquiries conducted for the property by 
or for another party, including the seller 
of the property or another party For 
example, there are situations where the 
federal government or a state 
government agency may conduct the all 
appropriate inquiries on behalfofthe 
local government for a property being 
purchased by a local government, such 
as the "targeted brownfields 
assessments" conducted on behalf of 
local governments by EPA. This 
situation also may occur when a state 
government covers the cost of the all 
appropriate inquiries for a property 
owned by a local government or actually 
conducts the all appropriate inquiries 
itself when the local government does 
not have access to appropnate staff or 
capital resources. A local government 
may conduct all appropriate inquiries 
for a third party in its community, such 
as a private prospective landowner. In 
addition, local redevelopment agencies 
may locate a contaminated property, 
conduct all appropriate inquiries, 
acquire the property, and then sell the 
property to a private developer. 

The proposed rule allowed for a 
person acquiring a property, or a 
grantee, to use the results of an all 
appropriate inquiries report conducted 
by or for another party, if the report 
meets the proposed rule's objectives and 
performance factors and the person who 
is seeking to use the previously
collected information or report reviews 
all information collected and updates 
the contents of the report as required by 
§ 312.20(c) and necessary to accurately 
reflect current conditions at the 
property. In addition, the proposed rule 
required that the prospective 
landowner, or grantee, update the 
inquiries and the report to include any 
commonly known and reasonably 
ascertainable information, relevant 
specialized knowledge held by the 

prospective landowner and the 
environmental professional, and the 
relationship of the purchase price to the 
value of the property, if it were not 
contaminated. 

Public Comments 

Commenters generally supported the 
proposed provision allowing for all 
appropriate inquiries investigations 
conducted by or for one party to be used 
by another party. 

Final Rule 

For the reasons discussed in the 
preamble to the proposed rule and 
summarized above, the final rule retains 
the provision allowing that all 
appropriate inquiries investigations may 
be conducted by or for one party and 
used by another party. In all c:ases, the 
all appropriate inquiries investigation 
must be updated to include commonly 
known and reasonably ascertainable 
information and any relevant 
specialized knowledge held by the 
prospective landowner and 
environmental professional. In addition, 
the evaluation of the relationship 
between the purchase price and the fair 
market value of the property must 
reflect the current sale of the property. 
In all other aspects of the investigation, 
the all appropriate inquiries must be in 
compliance with the provisions of the 
final regulation. 

L. What Are the Objectives and 
Performance Factors for the All 
Appropriate Inquiries Requirements? 

Proposed Rule 

As explained in the preamble to the 
proposed rule, when developing the 
proposed standards, EPA and the 
Negotiated Rulemaking Committee 
structured the proposal around the 
statutory criteria established by 
Congress in section 101(35)(BJ(iii) of 
CERCLA. As development of the 
proposed rule progressed, it became 
apparent that the purposes and 
objectives for the individual criterion 
and the types of information that must 
be collected to meet the objectives of 
each criterion often overlapped. For 
example, in developing standards 
addressing the criterion requiring a 
review of historical information, a 
search for recorded environmental 
cleanup liens, and a review of 
government records, the Committee 
c:oncluded that the objectives of each 
criterion or activity were similar, which 
could lead to the collection of the same 
information to fulfill each of the 
criterion's objectives. For example, a 
chain of title document is historic 
information that may include 

information on environmental cleanup 
liens, as well as information on past 
owners of the property indicating that 
previous owners managed hazardous 
substances on the property. 

To avoid requiring dupficative efforts, 
buJ to ensure that the proposed 
regulations included standards and 
practices that result in a comprehensive 
assessment of the environmental 
conditions at a property, the proposed 
all appropriate inquiries standards were 
structured around a concise set of 
objectives and performance factors. The 
proposed objectives and performance 
factors applied to the standards 
comprehensively. In conducting the 
inquiries collectively, the landowner 
and the environmental professional 
must seek to achieve the objec:tives and 
performance factors and use the 
objectives and standards as guidelines 
in implementing, in total, all of the 
other proposed regulatory standards and 
practices. 

Public Comments 
Commenters overwhelmingly 

supported the proposed approach of 
structuring the all appropriate inquiries 
standards around a definitive set of 
performance factors and objectives. 
Commenters stated that the 
establishment of performance factors 
will improve the quality of 
environmental site assessments because 
the performance factors allow for the 
application of professional judgement 
and provide flexibility. 

A few commenters did not support 
the proposed approach of structuring 
the regulations around a set of 
performance factors and objectives. 
These commenters asserted that the 
objectives and performance factors 
made the regulation too vague and 
open-ended. In addition, the 
commenters stated that they want the 
regulation to be centered around a 
"checklist" of activities, each of which 
should be required to be completed 
independently and without 
consideration of a comprehensive 
performance approach. Commenters 
who argued for a checklist approach 
said that such an approach would 
ensure that the environmental 
professional only would have to 
undertake a finite list of activities and 
it would be easier (in the commenter's 
opinion) for property owners to obtain 
liability protection if the list of activities 
could be completed without regard to 
performance goals or an overall 
objective. These commenters also 
expressed concern that, if the 
regulations are based on performance 
factors that the all appropriate inquiries 
investigation would not have an 
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endpoint at which prospective 
landowners could stop looking for 
evidence of releases or threatened 
releases. The commenters believed that 
under a check.list approach liability 
protection would be awarded upon 
completion of all activities on the 
check.list. 

Final Rule 
We are retaining the proposed 

performance factors and objectives in 
the final rule. We continue to believe, as 
did many commenters, that basing the 
regulations on a set of overall 
performance factors and specific 
objectives lends clarity and flexibility to 
the standards. Such an approach also 
allows for the application of 
professional judgment and expertise to 
account for site-specific circumstances. 
The primary objective of an all 
appropriate inquiries investigation is to 
identify conditions indicative of 
releases and threatened releases of 
hazardous substances on, at, in, or to the 
subject property. In the case of 
recipients of brownfields grants, the 
objective may be expanded to include 
petroleum and petroleum products, 
pollutants, contaminants, and 
controlled substances, depending upon 
the scope of the grantee's cooperative 
agreement. 

The performance factors are meant to 
guide the individual aspects of the 
investigation toward meeting both the 
statutory criteria for all appropriate 
inquiries and the regulatory objectives 
of (1) collecting necessary information 
about the uses and ownerships of a 
property and (2) identifying, through the 
collection of this information, 
conditions indicative of releases and 
threatened releases on, at, in, or to the 
subject property. By establishing a 
concise set of objectives and setting 
some boundaries on the information 
collection activities through the 
establishment of performance factors, 
we believe that the final rule fulfills the 
statutory objectives, provides for a 
comprehensive assessment of the 
environmental conditions at the 
property, and avoids the conduct of 
duplicative investigations and data 
collection efforts. 

EPA disagrees with the commenters 
who argued that the proposed approach 
of establishing overall objectives and 
performance factors for the all 
appropriate inquiries standards would 
result in an approach that is too vague 
and open-ended. In fact, by establishing 
clear objectives and setting parameters 
to the investigation through a set of 
performance factors that include 
gathering information that is publicly 
available, obtainable from its source 

within reasonable time and cost 
constraints, and which can practicably 
be reviewed, the approach taken in the 
final rule provides reasonable goals and 
endpoints to the information collection 
requirements. The proposed objectives 
provide a discrete list of the types of 
information that must be collected as 
part of the all appropriate inquiries 
investigation. In addition, the 
performance factors set boundaries 
around the efforts that must be taken 
and the cost burdens that must be 
incurred to obtain the required 
information. The fact that the rule is 
framed within a primary objective, to 
"identify conditions indicative of 
releases and threatened releases of 
hazardous substances," actually reduces 
the open-ended nature of the 
investigation and establishes an overall 
goal for the inquiries. 

Commenters who advocated that a 
checklist approach (or an approach not 
based upon overall objectives and 
performance factors) is superior because 
they believe that it would better provide 
for a stopping point in the investigation 
may have misunderstood the statutory 
requirements that must be met to obtain 
a defense to CERCLA liability. These 
commenters may have incorrectly 
assumed that the completion of the all 
appropriate inquiries investigation is1all 
that is required to obtain liability 
protection. The conduct of all 
appropriate inquiries is only one 
requirement for obtaining relief from 
CERCLA liability. Prospective 
landowners must conduct all 
appropriate inquiries prior to acquiring 
a property to qualify for a defense to 
CERCLA liability as an innocent 
landowner, bona fide prospective 
purchaser or contiguous landowner. 
However, once a property is acquired, 
the property owner must comply with 
all of the other statutory criteria 
necessary to qualify for the liability 
protections. In particular, landowners 
must undertake "reasonable steps" to 
"stop any continuing releases." 
Therefore, the final rule's objective of 
identifying conditions indicative of 
releases and threatened releases of 
hazardous substances on, at, in, or to a 
property links appropriately with the 
statutory criteria requiring the 
landowner to address such releases to 
qualify for the liability protections. 

Conducting the inquiries merely in 
compliance with a check.list and 
without the purpose of meeting an 
overall objective could result in an 
inability to recognize the value of 
certain types of information or in 
chasing down multiple sources of 
information that may not have added 
value for meeting the overall objective 

of the investigation. A lack of 
information or an inability to obtain 
information that may affect the ability of 
an environmental professional to 
determine whether or not there are 
conditions indicative of a release or 
threatened release of a hazardous 
substance (or other contaminant) on, at, 
in or to a property can have significant 
consequences regarding a prospective 
landowner's ultimate ability to claim 
protection from CERCLA liability. 
Failure to identify a release during the 
conduct of all appropriate inquiries 
does not relieve the property owner 
from the responsibility to take 
reasonable steps and address the 
release. Even if the Agency agreed with 
the commenters and adopted a 
"checklist" approach for the regulation, 
simply conducting the checklist of 
activities and ending the investigation 
after each activity is conducted would 
not result in protection from CERCLA 
liability (as commenters claimed). 

The final rule also establishes that in 
those cases where certain information 
included in the list of regulatory 
objectives (~ 312.20(e)) cannot be found 
or obtained within the parameters of the 
performance factors, such data gaps 
must be identified and the significance 
of the missing information with regard 
to the environmental professional's 
ability to render an opinion on the 
presence of conditions indicative of 
releases and threatened releases be 
documented. Exhaustive and costly 
effons do not have to be made to access 
all available sources of data and find 
every piece of data and information 
about a property. Nor does the rule 
require that duplicative information be 
sought from multiple sources. The 
inquiries and the overall investigation 
must be undertaken to meet the data 
collection objectives and primarily 
determine the environmental conditions 
of the property. Structuring the 
standards around such objectives will 
render the results of the investigation 
more valuable to a landowner in his or 
her efforts to comply with the post 
acquisition continuing obligations for 
obtaining the CERCLA liability 
protections than an approach framed 
around a mere checklist of activities. 

In retaining the proposed objectives 
and performance factors, the final rule 
allows that an all appropriate inquiries 
investigation need not address each of 
the regulatory criterion in any particular 
sequence. In addition, information 
relevant to more than one criterion need 
not be collected twice, and a single 
source of information may satisfy the 
requirements of more than one criterion 
and more than one objective. However, 
the information required to achieve each 
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of the objectives and performance 
factors must be obtained for the all 
appropriate inquiries investigation to be 
complete. Although compliance with 
the all appropriate inquiries 
requirements ultimately will be 
determined in court, the final rule 
allows the prospective landowner or 
grantee and environmental professional 
to determine the best process and 
sequence for collecting and analyzing 
all required information. The sequence 
of activities and the sources of 
information used to collect any required 
information is left to the judgment and 
expertise of the environmental 
professional, provided that the overall 
objectives and the performance factors 
established for the final rule are met. 

In performing the inquiries, including 
but not limited to conducting 
interviews, collecting historical data 
and government records, and inspecting 
the subject property and adjoining 
properties, all parties undertaking all 
appropriate inquiries must be attentive 
to the fact that the primary objectives of 
the regulation are to identify the 
following types of information about the 
subject property: 

• Current and past property uses and 
occupancies; 

• Current and past uses of hazardous 
substances; 

• Waste management and disposal 
activities that could have caused 
releases or threatened releases of 
hazardous substances; 

• Current end past corrective actions 
and response activities undertaken to 
address past and on-going releases of 
hazardous substances; 

• Engineering controls; 
• Institutional controls; and 
• Properties adjoining or located 

nearby the subject property that have 
environmental conditions that could 
have resulted in conditions indicative of 
releases or threatened releases of 
hazardous substances on, at, in, or to the 
subject property. 

EPA notes that in the case of 
brownfields grantees, the scope of each 
of the activities listed above may be 
broader if the grant or cooperative 
agreement includes within its scope the 
assessment of a property for conditions 
indicative of releases or threatened 
releases of petroleum and petroleum 
products, controlled substances, or 
other contaminants. 

The final performance factors for 
achieving the objectives set forth above 
are set forth in § 312.20(e) and require 
the persons conducting the inquiries to: 
(1) Gather the information that is 
required for each standard and practice 

that is publicly available, obtainable 
from its source within reasonable time 
and cost constraints, and which can 
practicably be reviewed, and (2) review 
and evaluate the thoroughness and 
reliability of the information gathered in 
complying with each standard and 
practice, taking into account 
information gathered in the course of 
complying with the other standards and 
practices of this subpart. In complying 
with§ 312.20[f)(2), if the environmental 
professional or person conducting the 
inquiries determines through such 
review and evaluation that the 
information is either not thorough or not 
reliable, then further inquiries should be 
made to ensure that the information 
gathered is both thorough and reliable. 
The performance factors are provided as 
guidelines to be followed in conjunction 
with the final objectives for the all 
appropriate inquiries. 

M. What Are Institutional Controls' 

The final rule requires the 
identification of institutional controls 
placed on the subject property. As 
defined in § 312.10, institutional 
controls are non-engineered 
instruments, such as administrative and 
legal controls, that among other things, 
can help to minimize the potential for 
human exposure to contamination, and 
protect the integrity of a remedy by 
limiting land or resource use. For 
example, an institutional control might 
prohibit the drilling of a drinking water 
well in a contaminated aquifer or 
disturbing contaminated soils. 
Institutional controls also may be 
referred to as land use controls, activity 
and use limitations, etc., depending on 
the program under which a response 
action is conducted or a release is 
addressed. 

Institutional controls are typically 
used whenever contamination precludes 
unlimited use and unrestricted exposure 
at the property. Thus, institutional 
controls may be needed both before and 
after completion of the remedial action 
or may be employed in place of a 
remedial action. Institutional controls 
often must remain in place for an 
indefinite duration and, therefore, 
generally need to survive changes in 
property ownership (i.e., run with the 
land) to be legally and practically 
effective. Some common examples of 
institutional controls include zoning 
restrictions, building or excavation 
permits, well drilling prohibitions, 
easements and covenants. 

The importance of identifying 
institutional controls during all 
appropriate inquiries is twofold. First, 
institutional controls are usually 

necessary and important components of 
a remedy. Failure to abide by an 
institutional control may put people at 
risk of harmful exposure to hazardous 
substances. Second, an owner wishing 
to maintain protections from CERCLA 
liability as an innocent landowner, 
contiguous property owner, or bona fide 
prospective purchaser'must fulfill 
ongoing obligations to: (1) Comply with 
any land use restrictions established or 
relied on in connection with a response 
action and (2) not Impede the 
effectiveness or integrity of any 
institutional control employed in 
connection with a response action. For 
a more detailed discussion of these 
requirements please see EPA, Interim 
Guidance Regarding Criteria 
Landowners Must Meet in Order to 
Qualify for Bona Fide Prospective 
Purchaser, Contiguous Property Owner, 
or Innocent Landowner Limitations on 
CERCLA Liability (Common Elements, 
2003). 

Those persons conducting all 
appropriate inquiries may identify 
institutional controls through several of 
the standards and practices set forth in 
this rule. As noted, implementation of 
institutional controls may be 
accomplished through the use of several 
administrative and legal mechanisms, 
such as zoning restrictions, building 
permit requirements, easements, 
covenants, etc. For example, an 
easement implementing an institutional 
control might be identified through the 
review of chain of title documents 
under§ 312.24(a). Furthermore, 
interviews with past and present 
owners, operators, or occupants 
pursuant to § 312.23; and reviews of 
federal, tribal, state, and local 
government records under§ 312.26, may 
identify an institutional control or refer 
a person to the appropriate source to 
find an institutional control. For 
example, a review of federal Superfund 
records, including Records of Decision 
and Action Memoranda, as well as other 
mformation contained in the CERCLIS 
database, may indicate that zoning was 
selected as an institutional control or an 
interview with a current operator may 
reveal an institutional control as part of 
an operating permit. 

The final rule requires that all 
appropriate inquiries include a search 
for institutional controls placed upon 
the subject property as part of the 
requirements for reviewing federal, 
state, tribal, and local government 
records. A discussion of these 
requirements is provided in section IV .S 
below. 
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N. How Must Dato Gaps Be Addressed 
in the Conduct of All Appropriate 
Inquiries? 

Proposed Rule 

The proposed rule required 
environmental professionals, 
prospective landowners, and -
brownfields grant recipients to identify 
data gaps that affect their ability to 
identify conditions indicative of 
releases or threatened releases of 
ha7.Brdous substances (and. in the case 
of grant recipients, pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances). 
The proposed rule also required these 
persons to identity the sources of 
information consulted to address, or fill, 
the data gaps and then comment upon 
the significance of the data gaps with 
regard to the ability to identify 
conditions indicative of releases or 
threatened releases of hazardous 
substances on, at, in or to the subject 
property. The proposed rule defined a 
data gap as a lack of or an inability to 
obtain information required by the 
standards and practices listed in the 
proposed regulation. despite good faith 
efforts by the environmental 
professional or the prospective 
landowner or grant recipient to gather 
such information. 

Public Comments 

Some commenters raised concerns 
that the proposed definition of a data 
gap may result in difficulties in . 
determining when an all appropriate 
inquiries investigation is complete. 
These commenters stated that the need 
to identify and comment on the 
significance of data gaps may render it 
difficult to complete an investigation, 
that could potentially affect a property 
owner's ability to claim protection from 
CERCLA liability. Other commenters 
asserted that because an investigation 
could be considered complete despite 
the existence of a data gap, a regulatory 
loophole exists (in the opinion of the 
commenters) that will result in the 
property owner's being able to claim 
protection from CERCLA liability even 
when the all appropriate inquiries 
investigation results in a failure to 
identify a release or threatened release 
at a property. 

Some commenters stated that the 
proposed requirement to identify data 
gaps, or missing information, that may 
affect the environmental professional's 
ability to render an opinion regarding 
the environmental conditions at a 
property and comment on their 
significance in this regard will lend 
credibility to the inquiry's final report. 

Final Rule 
We are retaining the proposed 

definition of data gap and the proposed 
requirements for identifying and 
commenting on the significance of data 
gaps. For the purposes of today's final 
rule, a "data gap" _is a.lack of or inability 
to obtain information required by the 
standards and practices listed in the 
regulation, despite good faith efforts by 
the environmental professional or the 
prospective landowner (or grant 
recipient) to gather such information 
pursuant to the objectives for all 
appropriate inquiries. In today's final 
rule,§ 312.20(g) requires environmental 
professionals, prospective landowners, 
and grant recipients to identify data 
gaps that affect their ability to identify 
conditions indicative of releases or 
threatened releases of ha7.Brdous 
substances (and in the case of grant 
recipients pollutants, contaminants, 
petroleum and petroleum products, and 
controlled substances). The final rule 
requires such persons to identify the 
sources of information consulted to 
address the data gaps and comment 
upon the significance of the data gaps 
with regard to the ability to identify 
conditions indicative of releases or 
threatened releases. Section 312.21(c)(2) 
also requires that the inquiries report 
include comments regarding the 1 

significance of any data gaps on the 
environmental professional's ability to 
provide an opinion as to whether the 
inquiries have identified conditions 
indicative of releases or threatened 
releases. 

In response to issues raised by 
commenters, we point out that the final 
regulation, as did the proposal, requires 
that environmental professionals 
document and comment on the 
significance of only those data gaps that 
"affect the ability of the environmental 
professional to identify conditions 
indicative of releases or threatened 
releases of hazardous substances * * * 
on, at, in, or to the subject property." If 
certain information included within the 
objectives and perfonnance factors for 
the final rule cannot be found and the 
lack of certain information, in light of 
all other information that was collected 
about the property, has no bearing on 
the environmental professional's ability 
to render an opinion regarding the 
environmental conditions at the 
property, the final rule does not require 
the lack of such information to be 
documented in the final report. Given 
the restriction on the type of data gaps 
that must be documented, and given 
that the documentation is restricted to 
instances where the lack of information 
hinders the ability of the environmental 

professional to render an opinion 
regarding the environmental conditions 
at the property, we disagree with the 
commenters who assert that the 
requirement is overly burdensome or 
will result in the inability to complete 
the required investigations. 

Commenters who asserted that the 
requirement to document data gaps 
would result in a "loophole" that would 
allow property owners to claim 
protection from CERCLA liability after 
conducting an incomplete all 
appropriate inquiries investigation may 
have misunderstood the scope of the 
rule and the statutory requirements for 
obtaining the liability protections. As 
explained in detail in Section 11 of this 
preamble, the conduct of all appropriate 
inquiries is only one requirement 
necessary for obtaining protection from 
CERCLA liability. The mere fact that a 
prospective landowner conducted all 
appropriate inquiries does not provide 
an individual with protection from 
CERCLA liability. To qualify as a bona 
fide prospective purchaser, innocent 
landowner or a contiguous property 
owner, a person must, in addition to 
conducting all appropriate inquiries 
prior to acquiring a property, comply 
with all of the other statutory 
requirements. These criteria are 
summarized in section 11.0. of this 
preamble. The all appropriate inquiri~s 
investigation may provide a prospective 
landowner with necessary information 
to comply with the other post
acquisition statutory requirements for 
obtaining liability protections. The 
conduct of an incomplete all 
appropriate inquiries investigation, or 
the failure to detect a release during the 
conduct of all appropriate inquiries, 
does not exempt a landowner from his 
or her post-acquisition continuing 
obligations under other provisions of 
the statute. Failure to comply with any 
of the statutory requirements may be 
problematic in a claim for protection 
from liability. 

The final rule retains the requirement 
to identify data gaps, address them 
when possible, and document their 
significance. Prospective landowners 
may wish to consider the potential 
significance of any data gaps, that may 
exist after conducting the pre
acquisition all appropriate inquiries in 
assessing their obligations to fulfill the 
additional statutory requirements after 
purchasing a property. 

If a person properly conducts all 
appropriate inquiries pursuant to this 
rule, including the requirements 
concerning data gaps at§§ 312.10, 
312.20(g) and 312.21(c)(2), the person 
may fulfill the all appropriate inquiries 
requirements of CERCLA sections 
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107(q), 107(r), and 101 (35), even when information may be valuable for 
there are data gaps in the inquiries. determining how a landowner may best 
However, as explained further in this fulfill his or her post-acquisition 
preamble, fulfilling the all appropriate continuing obligations required under 
inquiries requirements does not, by the statute for obtaining protection from 
itself, provide a person with a CERCLA liability. 
protectionfromordefense.toCERCLA_. o·D -s· -na tr· ·'H ·-roi· 
liability. Failure to identify a release or · 0 ma uan 1 ies 01 aza ous 
threatened release during the conduct of Substances Thar Do Nor Po~e Threats ro 
all appropriate inquiries does not negate Human Health an_~ the_ Environm~l'!t 

11 the landowner's continuing Have To Be Identified m the Jnqumes. 
responsibilities under the statute, Proposed Rule 
including the requirements to take The environmental professional 
reasonable steps to stop the release, should identify and evaluate all 
prevent a threatened release, and evidence of releases or threatened 
prevent exposure to the release or 1 threatened release once the landowner re eases on, at, in or to the subject 
has acquired a property. Also, if an property, in accordance with generally 

accepted good commercial and 
existing institutional control or land use customary standards and practices. 
restriction is not identified during the However, the proposed rule provided 
conduct of ell appropriate inquiries that the environmental professional 
prior to the acquisition of a property' a need not specifically identify, in the 
landowner is not exempt from 
complying with the institutional control written report prepared pursuant to 
or land use restriction after acquiring § 3lZ.Zl (c), extremely small quantities 
the property. None of the other statutory or amounts of contaminants, so long as 
requirements for the liability protections the contaminants generally would not 
is satisfied by the results of the all pose a threat to human health or the 

environment. appropriate inquiries. 
We emphasize that the mere fact that 

a prospective landowner conducted all 
appropriate inquiries does not provide 
an individual with a defense to or 
limitation from CERCLA liability. To 
qualify as a bona fide prospective 
purchaser, innocent landowner or a 
contiguous property owner, a person 
must, in addition to conducting all 
appropriate inquiries prior to acquiring 
a property, comply with all of the other 
statutory requirements. These criteria 
are summarized in section 11.D. of this 
preamble. The all appropriate inquiries 
investigation may provide a prospective 
landowner with necessary information 
to comply with the other post
acquisition statutory requirements for 
obtaining liability protections. The 
failure to detect a release during the 
conduct of all appropriate inquiries 
does not exempt a landowner from his 
or her post-acquisition continuing 
obligations under other provisions of 
the statute. 

Section 312.ZO(g) of the final rule 
points out that one way to address data 
gaps may be to conduct sampling and 
analysis. The final regulation does not 
require that sampling and analysis be 
conducted to comply with the all 
appropriate inquiries requirements. The 
regulation only notes that sampling and 
analysis may be conducted, where 
appropriate, to obtain information to 
address data gaps. The Agency notes 
that sampling and analysis may be 
valuable in determining the possible 
presence and extent of potential 
contamination at a property. Such 

Public Comments 

EPA received no significant comment 
on the proposed provision on the 
identification of extremely small 
quantities of contamination. 

Final Rule 

The final retains the provision that 
the environmental professional need not 
specifically identify, in the written 
report prepared pursuant to § 31Z.Z1 (c), 
extremely small quantities or amounts 
of contaminants, so long as the 
contaminants generally would not pose 
a threat to human health or the 
environment. 

P What Are the Requirements for 
Interviewing Past and Present Owners, 
Operators, and Occupants? 

Proposed Rule 
CERCLA section 101 (35)(B)(iii)(ll) 

requires EPA to include in the standards 
and practices for all appropriate 
inquiries "interviews with past and 
present owners, operators, and 
occupants of the facility for the purpose 
of gathering information regarding the 
potential for contamination at the 
facility." The Agency proposed that the 
inquiry of the environmental 
professional include interviews with the 
current owner(s) and occupant(s) of the 
subject property. In addition, the 
proposed rule required that interviews 
be conducted with current and past 
facility managers with relevant 
knowledge of the property, a!t well as 
past owners, occupants, or operators, 

and employees of current and past 
occupants of the property, as necessary, 
to meet the proposed objectives and 
performance factors. In the case of 
abandoned properties, the Agency 
proposed that the inquiry of the 
environmental professional include . 
interviewing one or more owners or 
occupants of neighboring or nearby 
properties to obtain information on 
current and past uses of the property 
and other information necessary to meet 
the objectives end performance factors. 

Public Comments 
Several commenters asserted that the 

requirement to interview current and 
past owners and occupants of a property 
may be burdensome. Commenters gave 
several reasons for asserting that 
interviews may be burdensome. Some 
commenters said it is difficult to locate 
current and past owners and occupants. 
Other commenters questioned the 
accuracy of any information that would 
be provided by a current or past owner 
or occupant. One commenter expressed 
concern that the requirement to conduct 
interviews of current and past owners 
and occupants of a property could result 
in the environmental professional 
divulging information regarding the sale 
of the property against the prospective 
landowner's wishes. 

In the case of the proposed interview 
requirements for abandoned properties, 
some commenters opposed the 
requirement to interview at least one 
owner or occupant of a neighboring 
property. Commenters stated that the 
proposed requirement was unreasonable 
and that it is impractical to attempt to 
find and contact neighboring property 
owners and occupants. Some 
commenters said that neighboring 
property owners and occupants can not 
be relied upon to provide accurate 
information about a property. 

Final Rule 
The requirements for conducting 

interviews of past and present owners, 
operators, and occupants of the subject 
property are included in § 31Z.Z3. The 
final rule identifies these interviews as 
being within the scope of the inquiry of 
the environmental professional. 
Therefore, all interviews must be 
conducted by the environmental 
professional or by someone under the 
supervision or responsible charge of the 
environmental professional. The intent 
is that an individual meeting the 
definition of an environmental 
professional{§ 312.10) must oversee the 
conduct of, or review and approve the 
results of, the interviews to ensure the 
interviews are conducted in compliance 
with the objectives and performance 
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factors(§ 312.20). This is to ensure that 
the information obtained from the 
interviews provides sufficient 
information, in conjunction with the 
results of all other inquiries, to allow 
the environmental professional to 
render an opinion with regard to 
conditions at the property that may be 
indicative of releases or threatened 
releases of hazardous substances (and 
pollutants, contaminants, petroleum 
and petroleum products, and controlled 
substances, if applicable). 

The final rule requires the 
environmental professional's inquiry to 
include interviewing the current owner 
and occupant of the subject property. In 
addition, the rule provides that the 
inquiry of the environmental 
professional include interviews of 
additional individuals, including 
current and past facility managers with 
relevant knowledge of the property, past 
owners, occupants, or operators of the 
subject property, or employees of 
current and past occupants of the 
subject property, as necessary to meet 
the rule's objectives and in accordance 
with the performance factors. A primary 
purpose of the interviews portion of the 
all appropriate inquiries is to obtain 
information regarding the current and 
past ownership and uses of the 
property, and obtain information 
regarding the potential environmental 
conditions of the property. The final 
rule does not prescribe particular 
questions that must be asked during the 
interview. The type and content of any 
questions asked during interviews will 
depend upon the site-specific 
conditions and circumstances and the 
extent of the environmental 
professional 's (or other individual's 
under the supervision or responsible 
charge of the environmental 
professional) knowledge of the property 
prior to conducting the interviews. 
Therefore, the final rule does not 
include specific questions for the 
interviews, but requires that the 
interviews be conducted in a manner 
that achieves the objectives and 
performance factors. Interviews with 
current and past owners and occupants 
may provide opportunities to collect 
information about a property that was 
not previously recorded nor well 
documented and may provide valuable 
perspectives on how to find or interpret 
information required to complete other 
aspects of the all appropriate inquiries. 
Information gathered during the 
interview portion ofthe all appropriate 
inquiries may in turn provide valuable 
information for the on-site visual 
inspection. Persons conducting the 
interviews of current and past owners 

and occupants may want to spend some 
time during the interviews requesting 
information on the locations of 
operations or units used to store or 
manage hazardous substances on the 
property. 

In the case of properties where there 
may be more than one owner or 
occupant, or many owners or occupants, 
the final rule requires the inquiry to 
include interviews of major occupants 
and those occupants that are using, 
storing, treating, handling or disposing 
(or are likely to have used, stored, 
treated, handled or disposed) of 
hazardous substances (or pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances, as 
applicable) on the property. The rule 
does not specify the number of owners 
and occupants to be interviewed. The 
environmental professional must 
perform this function in the manner that 
best fulfills the objectives and 
performance factors for the inquiries in 
§ 312.20(e) and (0. Environmental 
professionals may use their professional 
judgment to determine the specific 
occupants to be interviewed and the 
total number of occupants to be 
interviewed in seeking to comply with 
the objectives and performance factors 
for the inquiries. Interviews must be 
conducted with individuals most likely 
to be knowledgeable about the current 
and past uses of the property, 
particularly with regard to current and 
past uses of hazardous substances on 
the property. 

In response to commenters who 
asserted that the proposed interview 
requirements are burdensome, we point 
out that the statutory criteria in CERCLA 
section 101 (35)(B)(iii) include 
"interviews with past and present 
owners, operators, and occupants of the 
facility for the purpose of gathering 
information regarding the potential for 
contamination at the facility." EPA 
asserts that it was clearly congressional 
intent that the all appropriate inquiries 
investigation include the conduct of 
interviews with current and past owners 
and occupants. We also assert that 
current and past owners and occupants 
of a property may be excellent sources 
of information regarding past and on
going uses of the property as well as the 
types of waste management activities 
that were undertaken at the property. 
Given that the ASTM E1527 Phase 1 
Environmental Site Assessment Process, 
the interim standard for the conduct of 
all appropriate inquiries, includes 
requirements for conducting interviews 
with the current owners and occupants 
of a property and provides that other 
owners and occupants are good 
additional sources of information abo~t 

property uses and potential 
contamination at a property, we 
disagree with commenters who asserted 
that the proposed and final 
requirements for conducting interviews 
will be overly burdensome. 

In the case of abandoned properties, 
the final rule requires the inquiry of the 
environmental professional to include 
interviews with one or more owners or 
occupants of neighboring or nearby 
properties. In the case of abandoned 
properties, it most likely will be 
difficult to identify or interview current 
or past owners and occupants of the 
property. Therefore, the final rule 
requires that at least one owner or 
occupant of a neighboring property be 
interviewed to obtain information 
regarding past owners or uses of the 
property in cases where the subject 
property is abandoned and no current 
owner is available to be interviewed. 
The final rule defines an abandoned 
property as a "property that can be 
presumed to be deserted, or an intent to 
relinquish possession or control can be 
inferred from the general disrepair or 
lack of activity thereon such that a 
reasonable person could believe that 
there was an intent on the part of the 
current owner to surrender rights to the 
property." As is the case with 
interviews conducted with current and 
past owners and occupants of the 
property, interview questions should be 
developed prior to the conduct of the 
interviews, and tailored to gather 
information to achieve the rule's 
objectives and performance factors. The 
final rule contains no specific 
requirements with regard to the type or 
content of questions that must be asked 
during the interviews. 

EPA disagrees with commenters who 
stated that It will be difficult to locate 
and contact neighboring property 
owners and occupants. The final rule. as 
did the proposed rule, requires that the 
environmental professional only locate 
and interview one neighboring property 
owner or occupant and only in those 
cases where no owner or occupant of 
the subject property can be identified. 
An environmental professional should 
be able to locate one owner or occupant 
of a neighboring property when 
conducting the on-site visual inspection 
of the property. If the environmental 
professional cannot easily locate an 
owner and occupant of a neighboring 
property. he or she may enlist the 
assistance of local government officials 
in identifying a neighboring property 
owner or occupant. As is the case with 
information ascertained from any 
interview, the environmental 
professional must apply his or her 
judgment when drawing conclusions 
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based on the information provided in 
interviews with neighboring property 
owners and occupants and should 
attempt to verify any information 
provided by reviewing other available 
sources of information. 

previous uses and occupancies of the 
real property since the property was 
first developed." The final rule requires 
(as did the proposed rule) that historical 
records on the subject property be 
searched for information on the 
propef!y covering a time period as far Q. What Are the Requirements for 

Reviews of Hisforical Sou"ries of 
Information? 

Proposed Rule 

- baclc in history-as there is 
documentation that the property 
contained structures or was placed into 
use of some form. This provision 
follows the statutory language. In 
addition, the final rule requires that 
historical documents and information 
be reviewed to obtain necessary 
information for meeting the objectives 
and performance factors in § 312.20(e) 
and (0. If a search of historical sources 
of information results in an inability of 
the environmental professional to 
document previous uses and 
occupancies of the property as far back 
in history as it can be shown that the 
property contained structures or was 
placed into use of some form, and such 
information is not acquired elsewhere 
during the investigation then it must be 

Historical documents and records 
may contain information regarding past 
ownership and uses of a property that 
may be essential to assessing the 
potential for environmental conditions 
indicative of releases or threatened 
releases of hazardous substances to be 
present at the property. Historical 
documents and records, among others, 
may include chain of title documents, 
land use records, aerial photographs of 
the property, fire insurance maps, and 
records held at local historical societies. 
The proposed rule required that the 
inquiry of the environmental 
professional include a review of 
historical documents and records for the 
subject property that document the 
ownership and use of the property for 
a period of time as far back in the 
history of the property as it can be 
shown that the property contained 
structures, or from the time the property 
was first used for residential, 
agricultural, commercial, industrial, or 
governmental purposes. 

Public Comments 

Some commenters raised concerns 
regarding the proposed requirements to 
review historical records covering "a 
period of time as far back in the history 
of the subject property as it can be 
shown that the property contained 
structures or from the time the property 
was first used for residential, 
agricultural, commercial, industrial, or 
governmental purposes." Commenters 
said that the proposed historical scope 
of the records search is too extensive. 
Some commenters requested that in the 
final rule EPA adopt the provisions for 
historical records searches provided in 
the ASTM E15Z7-ZOOO standard. 
Several commenters requested that EPA 
explicitly require as part of the review 
of historical records a review of chain of 
title documents. The commenters 
asserted that a review of chain of title 
documents is the only reliable way to 
identify previous owners of a property. 

Final Rule 

The statutory criteria in the 
Brownfields Amendments require that 
reviews of historical sources of 
information be conducted to "determine 

documented as a data gap to the 
inquiries. The requirements of 
§§ 312.20(g) and 312.21(c)(2) are 
applicable to all instances in the all 
appropriate inquiries that result in data 
gaps. 

Despite the concerns raised by some 
commenters regarding the scope of the 
historical records review, we assert that 
the scope of the requirements in the 
final rule (as did the scope of the 
proposed requirements) reflects the 
statutory language provided in CERCLA 
section 101(35)(8)(iii). The statutory 
criterion provide that all appropriate 
inquiries include "reviews of historical 
sources * * * to determine previous 
uses and occupancies of the real 
property since the property was first 
developed." We point out that the final 
rule does allow the environmental 
professional to exercise his or her 
professional judgment "in context of the 
facts available at the time of the inquiry 
as to how far back in time it is necessary 
to search historical records." We believe 
that this provides sufficient flexibility to 
allow for any circumstances where, due 
to the availability of other information 
about a property an environmental 
professional may conclude that a 
comprehensive search of historical 
records is not necessary to meet the 
objectives and performance factors. 

In response to commenters that 
requested that EPA adopt the provisions 
of the ASTM E1527-2000 standard for 
conducting searches of historical 
records, we assert that the scope of the 
historical records search in today's final 
rule is very similar to the scope of 
ASTM E1527 standard. The ASTM 

Et527 standard, at section 7.3.1, 
requires that historical sources of 
information be searched to identify "all 
obvious uses of the property* * *from 
the present, baclc to the property's 
obvious first developed use, or back to 
1940, whichever is earlier." Given that 
the language ofboth:the ASTM 61527 
standard and the requirements in the 
final rule for conducting historical 
records searches is very similar, we 
conclude that the intent is the same and 
the final rule represents no change from 
current good customary business 
practice. In addition, the final rule 
provides for sufficient flexibility both 
within the application of the 
performance factors to the historical 
records search requirements and in 
allowing the environmental professional 
to apply his or her judgment "in the 
context of the facts available at the time 
of the inquiry." 

The final rule does not require that 
any specific type of historic information 
be collected. In particular, the rule does 
not require that persons obtain a chain 
of title document for the property. The 
rule allows for the environmental 
professional to use professional 
judgment when determining what types 
of historical documentation may 
provide the most useful information 
about a property's ownership, uses, and 
potential environmental conditions 
when seeking to comply with the 
objectives and performance factors for 
the inquiries. Although we agree with 
commenters that chain of title 
documents may serve as an important 
source of information regarding past 
ownership of a property, it may not be 
the only source of this information. To 
the extent that chain of title documents 
are otherwise obtained for other 
purposes during the conduct of a 
property sale or transaction, we believe 
that these documents can easily be 
made available to the environmental 
professional by the prospective 
landowner. Given that the final rule 
requires that historical records be 
searched for information on previous 
uses and ownership of a property for as 
far back in the history of property as can 
be shown that the property contained 
structures or was first used for 
residential, agricultural, commercial, 
industrial or governmental purposes, if 
chain of title documents are the best and 
most easily attainable source of this 
information, we assume that such 
documents will be obtained and used by 
the environmental professional. 

Given the wide variety of property 
types and locations to which the final 
rule could apply, any list of specific 
documents could result in undue 
burdens on many prospective 
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landowners and grantees due to 
difficulties in collecting any specific 
document for any particular property or 
property location. Therefore, the final 
requirements for reviewing historical 
documents allow the prospective 
landowner or grantee and the 
environmental professlonahrrnse their 
judgment, in accordance with generally 
accepted good commercial and 
customary standards and practices, in 
locating the best available sources of 
historical information and reviewing 
such sources for information necessary 
to comply with the rule's objectives and 
performance factors. 

As explained in section IV.J of this 
preamble, the prospective landowner, 
grantee, or environmental professional 
may make use of previously collected 
information about a property when 
conducting all appropriate inquiries. 
The collection of historical information 
about a property may be a particular 
case where previously collected 
information may be valuable, as well as 
easily accessible. In addition, nothing in 
the rule prohibits a person from using 
secondary sourcP.s (e.g .. a previously 
conducted title search) when gathering 
information about historical ownership 
and usage of a property. As explained in 
section IV.J, information must be 
updated if it was last collected more 
than 180 days prior to the date of 
acquisition of the property. 

R. What Are the Requirements for 
Searching for Recorded Environmental 
Cleanup Liens? 

For purposes of this rule, recorded 
environmental cleanup liens are 
encumbrances on property for the 
recovery of incurred cleanup costs on 
the part of a state, tribal or federal 
government agency or other third party. 
Recorded environmental cleanup liens 
often provide an indication that 
environmental conditions either 
currently exist or previously existed on 
a property that may include the release 
or threatened release of a hazardous 
substance. The existence of an 
environmental cleanup lien should be 
viewed as an indicator of potential 
environmental concerns and as a basis 
for further investigation into the 
potential existence of on-going or 
continued releases or threatened 
releases of hu.ardous substances on, at, 
in, or to the subject property. 

Proposed Rule 

The proposed rule required that 
prospective landowners and grantees, or 
environmental professionals on their 
behalf, search for environmental 
cleanup liens that are recorded under 
federal, tribal, state, or local law. 

Environmental cleanup liens that are 
not recorded by government entities or 
agencies are not addressed by the 
language of the statute (the statute 
speaks only of "recorded liens"); 
therefore, the proposed rule required 
that only a search for rec:orded 
environmental liens be included in the
all appropriate inquiries investigation. 

Public Comments 

Some commenters asked that EPA 
state more clearly that the responsibility 
for searching for environmental cleanup 
liens rests with the prospective 
landowner and not the environmental 
professional. A few commenters 
requested that the Agency provide some 
guidance on where to find recorded 
environmental cleanup liens. 

Final Rule 

EPA is finalizing the proposed 
requirements to search for recorded 
environmental cleanup liens without 
changes. The all appropriate inquiries 
investigation must include a search for 
recorded environmental cleanup liens. 
The final rule allows that the search for 
recorded environmental cleanup liens 
be performed either by the prospective 
landowner or grantee, or through the 
inquiry of the environmental 
professional. The search for such liens 
may not necessarily require the 1 
expertise of an environmental 
professional and therefore may be more 
efficiently or more cost-effectively 
performed by the prospective 
landowner or grantee, or his or her 
agent. Such liens may be included as 
part of the chain of title documents or 
may be recorded in some other manner 
or format by state or local government 
agencies. If such information is 
collected by the prospective landowner 
or grantee, or other agent who is not 
under the supervision or responsible 
charge of the environmental 
professional, the final rule allows for, 
but does not require, the information 
that is collected by or on the behalf of 
the prospective landowner or grantee to 
be provided to the environmental 
professional. If the information is 
provided to the environmental 
professional, he or she can then make 
use of such information during the 
conduct of the all appropriate inquiries 
and when rendering conclusions or 
opinions regarding the environmental 
conditions of the property. If such 
information is not provided to the 
environmental professional and the lack 
of such information affects the ability of 
the environmental professional to 
identify conditions indicative of 
releases or threatened releases of 
hazardous substances on, at, in or to the 

property, the lack of information should 
be noted as a data gap (per the 
requirements of§ 312.21(b)(2)). 

Although some commenters requested 
that EPA be more explicit in the final 
rule in requiring that the search for 
recorded environmental cleanup liens 
be conducted by the prospective 
landowner (or grantee), we believe that 
the decision of who conducts the search 
may be best left up to the judgment of 
the prospective landowner or grantee 
and environmental professional. The 
final rule provides in§ 312.22 that the 
search for recorded environmental 
cleanup liens can fall outside the 
inquiries conducted by the 
environmental professional. The search 
for rec:orded environmental cleanup 
liens is not included as part of the 
requirements governing the results of an 
inquiry by an environmental 
professional (§ 312.21). Therefore, the 
search may be conducted by the 
prospective landowner or grantee, his or 
her attorney or agent, or the 
environmental professional. 

We offer one caution about the 
conclusion that might be drawn if no 
recorded environmental cleanup liens 
are found. If EPA is conducting a 
cleanup at site at the time it is 
transferred or acquired, EPA is able to 
rec:ord a lien post acquisition. For 
example, one type of lien, often referred 
to as a windfall lien, has no statute of 
limitations and arises at the time EPA 
first spends Superfund money. States 
and localities may have similar 
mechanisms. Therefore, even if a 
recorded environmental cleanup lien is 
not found during the conduct of the all 
appropriate inquiries investigation, one 
may be recorded at a later date if EPA 
is undertaking a cleanup or response 
action at the property. 

With regard to commenters who 
requested that EPA provide guidance on 
where to search for environmental 
cleanup liens, we advise that 
prospective landowners and grantees to 
seek the advice of a local realtor, real 
estate attorney, title company, or otlier 
real estate professional. Environmental 
cleanup liens may be recorded as part 
of the land title records or as part of 
other state or local government land or 
real estate records. Recorded 
environmental cleanup liens may be 
recorded in different places, depending 
upon the particular state and particular 
locality in which the property is 
located. 

S. What Are the Requirements for 
Reviewing Federal, State, Tribal, and 
Local Government Records? 

Federal, tribal, state and local 
government records may contain 
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information regarding environmental 
conditions at a property. In particular, 
government records, or data bases of 
such information, may include 
information on previously reported 
releases of hazardous substances, 
pollutants, contaminants, petroleum .. 
and petroleum products and controlled 
substances. Government records and 
available databases can provide valuable 
information on remedial actions and 
emergency response activities that may 
have been conducted at a particular 
property. Government records also may 
include information on institutional 
controls related to a particular property. 
For example, in the case of NPL sites, 
EPA Superfund records, including 
Action Memoranda and Records of 
Decision, may have information on 
institutional controls in place at such 
properties. Government records also 
may include information on activities or 
property uses that could cause releases 
or threatened releases to be present at a 
property. 

Proposed Rule 
The proposed rule required that 

federal, state, tribal and local 
government records be searched for 
information necessary to achieve the 
objectives and performance factors, 
including information regarding the use 
and occupancy of and the 
environmental conditions at the subject 
property and conditions of nearby or 
adjoining properties that could have a 
impact upon the environmental 
conditions ofthe subject property. The 
proposed rule included requirements to 
search federal, tribal, state, and local 
government records for information 
indicative of environmental conditions 
at the subject property. 

The proposed rule also included 
requirements to review government 
records, or data bases of information 
contained in government records, for 
information about nearby and adjoining 
properties. Reviews of such records may 
provide valuable information regarding 
the potential impact to the subject 
property from hazardous substances and 
petroleum contamination migrating 
from contiguous or nearby properties. 
The proposed rule included required 
minimum search distances for 
government records searches of nearby 
properties. 

To account for property-specific and 
regionally-specific conditions that can 
influence the appropriateness of the 
proposed search distances for any given 
type of record and property, the 
proposed rule allowed the 
environmental professional to adjust the 
applicable search distances when 
searching for information about off-site 

properties by applying professional 
judgment. For example, appropriate 
search distances for properties located 
in rural settings may differ from 
appropriate search distances for urban 
settings. In addition, ground water flow 
direction, depth to ground water, arid . 
weather conditions, the types of 
facilities located on nearby properties, 
and other factors may influence the 
degree of impact to a property from off
site sources. Therefore, the proposed 
rule allowed the environmental 
professional to adjust any or all of the 
proposed minimum search distances for 
any of the record types, based upon 
professional judgment and the 
consideration of site-specific conditions 
or circumstances when seeking to 
achieve the proposed objectives and 
performance factors for the required 
inquiries. 

Public Comments 
The Agency received a variety of 

comments in which commenters 
expressed concerns about the 
applicability or adequacy of specific 
types of government records included in 
the proposed rule (e.g., CERCLIS 
records, information on RCRA facilities, 
ERNS). A few commenters raised 
concerns about the availability oftribal 
records. Several commenters raised J 
concerns regarding the availability or 
government records on institutional 
controls. Commenters also pointed out 
that, given the lack of available 
databases and other Information on 
institutional controls, it may be 
particularly difficult to search for 
institutional controls associated with 
adjoining and nearby properties. 

Final Rule 

We are finalizing the requirements for 
reviewing federal, state, tribal, and local 
government data bases as proposed, 
with one exception. The final rule 
requires that government records and 
available lists for institutional and 
engineering controls be searched only 
for information on such controls at the 
subject property. All appropriate 
inquiries investigations do not have to 
include searches for institutional and 
engineering controls in place at nearby 
and adjoining properties. We made this 
change because we agree with 
commenters who pointed out that 
information on institutional and 
engineering controls may be difficult to 
find as there are no available national 
sources of this information. Only a few 
states have available lists of institutional 
controls. In addition, the information 
that may be inferred Erom knowledge of 
institutional and engineering controls 
that are in place at adjoining and nearby 

properties, i.e., that there was a 
response action, a remedial action, or 
corrective action taken at the site, can be 
inferred from information obtained from 
other sources (e.g., CERCLIS, RCRIS, 
state records of response actions). 

It is important that pmspectivo 
landowners obtain information on 
institutional and engineering controls in 
place at the property being acquired. It 
also may be important to locate 
information on such controls in place at 
nearby properties. To obtain the liability 
protections afforded under CERCLA 
(i.e., innocent landowner, contiguous 
property owner, bona fide prospective 
purchaser), the statute requires, as part 
of the "continuing obligations," that the 
property owner comply with all land 
use restrictions and not impede the 
effectiveness of lnstltut10nal controls. 
Therefore, it is important that 
information on institutional and 
engineering controls be obtained by 
prospective landowners, even though 
information about such controls may 
not have been routinely obtained as part 
of due diligence practices prior to 
.today's final rule (we note that the 
current interim standard does include 
provisions for searching for "activity 
and use limitations"). 

Routine "chain of title" reports may 
not always contain information labeled 
as institutional or engineering controls. 
However, title companies may include, 
as part of the chain of title reports 
"restrictions of record on title" when 
such restrictions are recorded because of 
underlying environmental conditions at 
a property. Therefore. when requesting 
information on "institutional controls" 
or "engineering controls" about a 
property, prospective landowners, 
grantees, and environmental 
professionals may want to request 
information on "restrictions of record 
on title" as well, in case any available 
information on institutional or 
engineering controls is so labeled in the 
chain of title records. In addition to 
chain oftitle records, information on 
institutional controls and engineering 
controls may be recorded in local land 
records. Also, some states are beginning 
to create registries to track information 
on institutional and engineering 
controls. Therefore, prospective 
landowners and grantees should 
consider consulting these other sources 
of information in addition to chain of 
title records for information on 
institutional and engineering controls. 

In response to the commenters who 
pointed out particular shortcomings 
with specific sources of information 
(e.g., CERCUS, RCRIS, ERNS) we point 
out that the requirement to review 
government records explicitly provides 
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that the reviews be conducted in 
compliance with the objectives and 
performance standards. If a particular 
source of information cannot be 
accessed within a reasonable time frame 
or within reasonable costs, then the 
information should be sougli.t from other 
sources. In addition. if a particular 
source of information will only provide 
information that can more easily or 
readily be found elsewhere, the 
particular source does not have to be 
obtained or consulted. If application of 
the objectives and performance 
standards to the requirement to review 
government records results in an 
inability to provide necessary 
information (or information identified 
as necessary in the objectives for the 
final rule), then the lack of information 
should be documented as a data gap in 
the final report. In addition, the 
environment professional should 
comment on the significance the lack of 
any information has on his or her ability 
to identify conditions at the property 
that are indicative of releases or 
threatened releases of hazardous 
substances (in compliance with 
§ 312.21(c)(2)). 

In response to commenters who 
pointed out that it may be difficult to 
obtain or gain access to tribal 
government records, we point out that 
such records need only be searched for 
and reviewed in those instances where 
the subject property is located on or 
near tribal-owned lands. In these cases, 
it is important to attempt, within the 
scope of the rule's objectives and 
performance factors, to review such 
records. When such records are not 
available, necessary information should 
be sought from other sources. When no 
information is available and the 
objectives and performance factors of 
the final rule cannot be met and the 
result is a lack of mformation that may 
affect the environmental professional's 
ability to render an opinion regarding 
the environmental conditions of a 
property, the lack of information must 
be documented as a data gap in 
compliance with§ 312.2t(c)(2). 

Tlie final rule requires that the 
following types of government records 
or data bases of government records be 
reviewed to obtain information on the 
subject property and nearby properties 
necessary to meet the rule's objectives 
and performance standards: 

1. Government records of reported 
releases or threatened releases at the 
subject property, including previously 
conducted site investigation re~orts. 

2. Government records of activities, 
conditions, or incidents likely to cause 
or contribute to releases or threatened 
releases, including records documenting 

regulatory permits that were issued to 
current or previous owners or operators 
at the property for waste management 
activities and government records that 
identify the subject property as the 
location of landfills, storage tanks, or as 
the location for generating ~nd.handling 
activities for hazardous substances •. 
pollutants, contaminants, petroleum 
and petroleum products, or controlled 
substances. 

3. CERCLIS records-EPA's 
Comprehensive Environmental 
Response, Compensation, and Liability 
Information System (CERCLISJ database 
contains general information on sites 
across the nation and in the U.S. 
territories that have been assessed by 
EPA, including sites listed on the 
National Priorities List (NPL). CERCLIS 
includes information on facility 
location, status, contaminants, 
institutional controls, and actions taken 
at particular sites. CERCLIS also 
contains information on sites being 
assessed under the Superfund Program, 
hazardous waste sites and potential 
hazardous waste sites. 

4. Government-maintained records of 
public risks-the all appropriate 
inquiries government records search 
should include a search for available 
records documenting public health 
threats or concerns caused by, or related 
to, activities currently or previously 
conducted at the site. 

5. Emergency Response Notification 
System (ERNS) records-ERNS is EPA's 
data base of oil and hazardous substance 
spill reports. The data base can be 
searched for information on reported 
spills of oil and hazardous substances 
by state. 

6. Government registries, or publicly 
available lists of engineering controls, 
institutional controls, and land use 
restrictions. The all appropriate 
inquiries government records search 
must include a search for registries or 
public:ly available lists of recorded 
engineering and institutional controls 
and recorded land use restrictions. Such 
records may be useful in identifying 
past releases on, at, in, or to the subject 
property or identifying continuing 
environmental conditions at the 
property. 

The final rule requires that 
government records be searched to 
identify information relative to the 
objectives and in accordance with the 
performance factors on: (1) Adjoining 
and nearby properties for which there 
are governmental records of reported 
releases or threatened releases (e.g., 
properties currently listed on the 
National Priorities List (NPL), properties 
subject to corrective action orders under 
the Resource Conservation and 

Recovery Act (RCRA), properties with 
reported releases from leaking 
underground storage tanks); (Z) 
adjoining and nearby properties 
previously identified or regulated by a 
government entity due to environmental 
conditions at a site (e.g., properties 
previously listed on the NPL, former 
CERCLIS sites with notices of no further 
response actions planned (NFRAP)); and 
(3) adjoining and nearby properties that 
have government-issued permits to 
conduct waste management activities 
(e.g., facilities permitted to manage 
RCRA hazardous wastes). 

In the case of government records 
searches for nearby properties, the final 
rule includes minimum search distances 
(e.g., properties located either within 
one mi le or one-half mile of the subject 
property) for obtaining and reviewing 
records or data bases concerning 
activities and facilities located on 
nearby properties. The search distances 
are based upon our best judgment 
regarding the potential impacts that 
incidents or circumstances at an 
adjoining property may have on the 
subject property. With the exception of 
the required searches for institutional 
and engineering controls, the search 
distances finalized in today's rule are 
the search distances that were proposed 
in the proposed rule. For example, 
government records identifying 
properties listed on the NPL must he 
searched to obtain information on NPL 
sites located within one mile of the 
subject property. NPL sites located 
beyond one mile of a property most 
likely will have little or no impact on 
the environmental conditions at the 
subject property. In the case of two 
types of records, records of hazardous 
waste handler and generator records and 
permits, records of registered storage 
tanks, the final requirements specify 
that such records only be searched for 
information specific to the subject 
property and adjoining properties (the 
rule contains no requirement to search 
for these two types of government 
records for other nearby properties). The 
final rule requires that available lists of 
institutional controls and engineering 
controls only be searched for 
information on the subject property. 

In the case of all the government 
records listed above and in the final rule 
in § 312.26, the requirements of this 
criterion may be met by searching data 
bases containing the same government 
records mentioned in the list above that 
are accessible and available through 
government entities or private sources. 
The review of actual records is not 
necessary, provided that the same 
information contained in the 
government records and required to 
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meet the requirements of this criterion 
and achieve the objectives and 
performance factors for these 
regulations is attainable by searching 
available data bases. 

The final rule allows the 
environmental professional to adjust the 
search distances for reviewing 

-government records of nearby properties 
based upon his or her professional 
judgment. Environmental professionals 
may consider one or more of the 
following factors when determining an 
alternative appropriate search distance: 

• The nature and extent of a release; 
• Geologic, hydrogeologic, or 

topographic conditions of the subject 
property and surrounding environment; 

• Land use or development densities; 
• The property type; 
• Existing or past uses of surrounding 

properties; 
• Potential migration pathways (e.g., 

groundwater flow direction, prevalent 
wind direction); or 

• Other relevant factors. 
The final rule requires environmental 

professionals to document the rationale 
for making any modifications to the 
required minimum search distances 
included in § 312.26 of the regulation. 

T. What Are the Requirements for 
Visual Inspections of the Subject 
Property and Adjoming Properties? 

Proposed Rule 

The proposed rule required that an 
on-site visual inspection of the subject 
property be conducted as part of the all 
appropriate inquiries investigations, 
with one limited exception. The 
proposed on-site visual inspection 
requirements included requirements to 
inspect any facilities and improvements 
on the property as well as all areas 
where hazardous substances are or may 
have been used, stored, treated, 
handled, or disposed. In addition, the 
proposed rule included requirements to 
visually inspect adjoining properties. 
The proposal required that inspections 
of adjoining properties be conducted 
from the property line, public right-of
way. or other vantage point. 

The proposed rule included a limited 
exception from the requirement to 
conduct the visual inspection "on-site." 
The proposed exception provided that 
in unusual circumstances where an on
site visual inspection cannot be 
performed because of physical 
limitations, remote and inaccessible 
location, or another inability to obtain 
access to the property, provided good 
faith efforts are taken to obtain such 
access and access to the property could 
not be obtained, a visual inspection 
could be conducted from an off-site 

vantage point (e.g .• property-line, 
airplane, public right-of-way). To 
qualify for the exception from the 
requirement to conduct the inspection 
on site, the proposed rule required that 
the environmental professional 
document the good faith efforts 
undertaken to gain access to the 
property and explain why such efforts 
were unsuccessful. The proposed rule 
also required that the environmental 
professfonal document what other 
sources of information were consulted 
to obtain information regarding the 
potential envil'onmental conditions at 
the property and the significance of the 
failure to conduct the inspection on site 
on his or her ability to identify 
conditions indicative of releases or 
threatened releases of hazardous 
substances on, at, in, or to the subject 
property. 

In the preamble to the proposed rule, 
EPA recommended that an 
environmental professional conduct the 
on-site visual inspection. 

Public Comments 

A few commenters stated that EPA 
should not recommend, as we did in the 
preamble to the proposed rule, that an 
individual meeting the definition of 
environmental professional conduct the 
on-site visual inspection. These 
commenters stated that anyone under 
the responsible charge or supervision of 
an environmental professional should 
be able to conduct the on-site visual 
inspection. Commenters stated, that by 
recommending in the preamble that the 
environmental professional conduct the 
on-site visual inspection, the Agency 
was effectively requiring an 
environmental professional to conduct 
the visual inspection. Other commenters 
expressed support for the Agency's 
recommendation. 

A few other commenters thought the 
proposed exception from the 
requirement to conduct the visual 
inspection on site was "broad" and 
"would increase the likelihood of 
inspections not being performed and 
contamination not being detected." 
These commenters expressed a concern 
that any exception from the requirement 
to conduct an on-site visual inspection 
could open the door to abuse and result 
in properties being transferred without 
being inspected. Commenters raised 
concerns that owners of uninspected 
properties could obtain liability 
protection by claimmg to have fulfilled 
the requirements of all appropriate 
inquiries without knowledge of on
going releases at a property. 

Final Rule 

The final rule, at§ 312.27, retains the 
proposed requirement that a visual on
site inspection be conducted of the 
subject property. The final visual on-site 
inspection requirements include 
requirements to inspect the facilities 
and any improvements on the property, 
as well as visually inspect' areas on the 
property where hazardous substances 
may currently be or in the past may 
have been used, stored, treated, 
handled, or disposed of. We continue to 
assert that, and commenters agreed, that 
every all appropriate inquiries 
investigation must include an on-site 
visual inspection of the property. The 
on-site inspection of a property most 
likely will be an excellent source of 
information regarding indications of 
environmental conditions on a property. 
The final rule requires that a visual on
site inspection of the subject property be 
conducted in all but a few very limited 
cases. In addition, the final rule retains 
the proposed requirement that in those 
cases where physical limitations restrict 
the portions of the property that may be 
visually inspected, that the physical 
limitations encountered during the 
visual on-site inspection (e.g., weather 
conditions, physical obstructions) must 
be documented. 

We note that persons conducting all 
appropriate inquiries with monies 
provided in a grant awarded under 
CERCLA section 104(k)(2)(B) must, 
depending on the terms and conditions 
of the grant or cooperative agreement, 
include within the scope of the on-site 
visual inspection an inspection of the 
facilities, improvements, and other areas 
of the property where pollutants, 
contaminants, petroleum and petroleum 
products, or controlled substances may 
currently be or in the past may have 
been used, stored, treated, handled, or 
disposed. 

The visual on-site inspection of a 
property during the conduct of all 
appropriate inquiries may be the most 
important aspect of the inquiries and 
the primary source of information 
regarding the environmental conditions 
on the property. In all cases, every effort 
must be made to conduct an on-site 
visual inspection of a property when 
conducting all appropriate inquiries. 

We understand that a prospective 
landowner, grantee, or environmental 
professional, in some limited 
circumstances, may not be able to obtain 
on-site access to a property. Extreme 
and prolonged weather conditions and 
remote locations can impede access to a 
property. A prospective landowner, 
grantee or environmental professional 
also could be unable to gain on-site 
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access to a property if the owner refuses 
to provide access to the party, even after 
the party exercises all good faith efforts 
to gain access to the property (e.g., 
seeking assistance from state 
government officials]. Such 
circumstances may arise in cases where 
a local government becomes a last resort 
purchaser of a potentially-contaminated 
property that has little economic value. 
The unique nature of such transactions 
may result in a local government facing 
an uncooperative or recalcitrant 
property owner. Unlike commercial 
property transactions between private 
parties, where the parties' economic and 
legal liability interests and the ability to 
abandon the transaction can work in 
favor of the purchasing party's ability to 
gain access to a property prior to 
acquisition, property transactions 
between a private party and a local 
government may not afford the local 
government the same leverage, even if it 
is in the public interest to attain 
ownership of the property. This 
situation may occur when the local 
government seeks to assess, clean up, 
and revitalize an area, but the owner of 
the property is unreachable, 
unavailable, or otherwise unwilling to 
provide access to the property. In such 
limited circumstances, the public 
benefit attained from a government 
entity gaining ownership of a property 
may outweigh the need to gain on-site 
access to the property prior to the 
transfer of ownership. 

The final rule requires, in unusual 
circumstances, that the prospective 
landowner or grantee make good faith 
effort.~ to gain access to the property. 
However, the mere refusal of a property 
owner to allow the prospective property 
owner or grantee to have access to the 
property does not constitute an unusual 
circumstance, absent the making of good 
faith efforts to otherwise gain access. 
The final rule, at§ 312.10, defines "good 
faith" as "the absence of any intention 
to seek an unfair advantage or to 
defraud another party; an honest and 
sincere intention to fulfill one's 
obligations in the conduct or transaction 
concerned." 

In those unusual circumstances where 
a prospective landowner, a grantee, or 
an environmental professional, after 
undertaking good faith efforts, cannot 
gain access to a property and therefore 
cannot conduct an on-site visual 
inspection, the final rule requires that 
the property be visually inspected, or 
qbserved, by another method, such as 
through the use of aerial photography, 
or be inspected, or observed, from the 
nearest accessible vantage point, such as 
the property line or a public road that 
runs through or along the property. In 

addition, the rule requires that the all 
appropriate inquiries report include 
documentation of efforts undertaken by 
the prospective landowner, grantee, or 
the environmental professional to obtain 
on-site access to the subject property 
and include an expla11ation of why good 
faith efforts to gain access to subject 
property were unsuccessful. The all 
appropriate inquiries report must 
include documentation of other sources 
of information that were consulted to 
obtain information necessary to achieve 
the objectives and performance factors. 
This documentation should include 
comments, from the environmental 
professional who signs the report, 
regarding any significant limitations on 
the ability of the environmental 
professional to identify conditions 
indicative of releases or threatened 
releases on, at, in, or to the subject 
property, that may arise due to the 
Inability ofthe prospective landowner, 
grantee, or environmental professional 
to obtain on-site access to the property. 

In those limited cases where an on
site visual inspection cannot be 
conducted prior to the date a property 
is acquired, we remind prospective 
landowners that protection from 
CERCLA liability depends upon the 
prospective landowner complying with 
all of the post-acquisition continuing 
obligations provided in the statute. 
Therefore, to ensure that adequate 
information is attained about a property 
to ensure that the property owner can 
fulfill these obligations, we recommend 
that once a property is purchased, the 
property owner conduct an on-site 
visual inspection of the property once 
the property is acquired, if it could not 
be conducted prior to acquisition. Such 
an inspection may provide important 
information necessary for the property 
owner to fully comply with the other 
statutory provisions, including on-going 
obligations, governing the CERCLA 
liability protections. 

We disagree with the commenters 
who argued that the exception from the 
requirement to conduct the visual 
inspection on-site is "broad." We point 
out that the exception is limited to the 
requirement that the visual inspection 
be conducted on-site. In all cases where 
the exception applies, the visual 
inspection must still be conducted from 
another vantage point. In addition, the 
exception is limited to only those 
circumstances where all good faith 
efforts are made to gain access the 
property. The final rule requires that all 
good faith efforts to gain access be 
documented and requires that the 
environmental professional comment on 
the consequences that the inability to 
gain access to the property may have on 

his or her ability to render an opinion 
on property conditions that may be 
indicative of releases or threatened 
releases on, at, in, or to the property. 
The exception is very limited in scope 
and the documentation requirements 
should limit the use of the exception as 
well as provide the prospective 
landowner with useful information for 
determining the potential need for 
further investigations of the property 
after acquisition. 

The final rule also requires that the all 
appropriate inquiries investigation 
include visual inspections of properties 
that adjoin the subject property. Visual 
inspections of adjoining properties may 
provide excellent information on the 
potential for the subject property to be 
affected by contamination migrating 
from adjoining properties. Visual 
inspections of adjoining properties may 
be conducted from the subject 
property's property line, one or more 
public rights-of-way, or other vantage 
point (e.g., via aerial photography). 
Where practicable, a visual on-site 
inspection is recommended and may 
provide greater specificity of 
information. The visual inspections of 
adjoining properties must include 
observing areas where hazardous 
substances currently may be, or 
previously may have been, stored, 
treated, handled, or disposed. Visual 
inspections of adjoining properties 
otherwise also must be conducted to 
achieve the objectives and performance 
goals for all the appropriate inquiries. 
Physical limitations to the visual 
inspections of adjoining properties 
should be noted. 

As explained in the preamble to the 
proposed rule, EPA and the Negotiated 
Rulemaking Committee considered, 
when developing the proposed rule, 
requiring that all activities in the all 
appropriate inquiries investigation to be 
conducted by persons meeting the 
proposed definition of an environmental 
professional. Requiring that an 
environmental professional conduct all 
activities could ensure that all data 
collection and investigations are 
conducted in a manner and to a degree 
of specificity that allows the 
environmental professional to make best 
use of all information in forming 
opinions and conclusions regarding the 
environmental conditions at a property. 
However, after careful review of the 
specific activities included in the 
statutory criteria and conducting an 
assessment of the costs and burdens of 
such a requirement, EPA and the 
Committee concluded that it is not 
necessary for each and every regulatory 
requirement to be conducted by an 
environmental professional. As outlined 
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in section IV.Hof this preamble, today's 
final rule, as did the proposed rule, 
allows for certain aspects of the 
inquiries to be conducted solely by the 
prospective landowner or grantee, while 
providing that all other aspects be 
conducted under the s1.1.pervision or 
responsible charge of the environmental 
professional. Among the activities · 
required to be conducted under the 
supervision or responsible charge of an 
environmental professional is the on
site visual inspection. 

It continues to be EPA's 
recommendation that visual inspections 
of the subject property and adjoining 
properties be conducted by an 
individual who meets the regulatory 
definition of an environmental 
professional. Although many other 
aspects of the all appropriate inquiries 
may be conducted sufficiently and 
accurately by individuals other than an 
environmental professional (e.g., a 
research associate or librarian may be 
well qualified to search government 
records, an attorney may be well 
qualified to conduct a search for an 
environmental lien), EPA believes that 
an environmental professional is best 
qualified to conduct a visual inspection 
and locate and interpret information 
regarding the physical and geological 
characteristics of the property as well as 
information on the location and 
condition of equipment and other 
resources located on the property. EPA 
recognizes that other individuals who 
do not meet the regulatory definition of 
an environmental professional, 
particularly when these individuals are 
conducting such activities under the 
supervision or responsible charge of an 
environmental professional, may have 
the required skills and knowledge to 
conduct an adequate on-site visual 
inspection. However, EPA believes that 
the professional judgment of an 
individlfal meeting the definition of an 
environmental professional is important 
to ensuring that all circumstances at the 
property that are indicative of 
environmental conditions and potential 
releases or threatened releases are 
properly identified and analyzed. An 
environmental professional is best 
qualified for identifying such situations 
and conditions and rendering a 
judgment or opinion regarding the 
potential existence of conditions 
indicative of environmental concerns. 

Although some commenters stated 
that EPA should not recommend that 
the visual inspection be conducted by a 
person meeting the definition of 
environmental professional, we point 
out that other commenters stated their 
support for our recommendation and 
some even stated that EPA should 

require in the regulation that the 
Inspection be conducted by an 
environmental professional. We remain 
convinced that the on-site visual 
inspection of the property can be the 
single most important source of 
information regarding the • . 
environmental conditions of a property 
and that an individual meeting the 
regulatory definition of environmental 
professional is best able to interpret 
such observations of a property and 
ascertain the probability of conditions 
indicative of releases or threatened 
releases of hazardous substances being 
present at the property. In addition, we 
point out that the definition of 
environmental professional included in 
the final rule is less stringent than the 
proposed definition. Therefore, 
commenter concerns regarding any 
significant cost burdens associated with 
the environmental professional 
conducting the on-site visual inspection 
may be alleviated. We emphasize that 
EPA is recommending that the on-site 
visual inspection be conducted by an 
individual who meets the definition of 
environmental professional included in 
the final rule: it is not a requirement 
that the inspection be conducted by an 
environmental professional. The rule 
requires only that the inspection be 
conducted by an individual who is 
under the supervision or responsible 
charge of an individual meeting the 
definition of environmental 
professional. EPA agrees that if the final 
rule required that the on-site visual 
inspection be conducted by an 
individual meeting the definition of an 
environmental professional, the 
requirement could impose undue 
burdens in certain circumstances. In 
addition, there may be circumstances 
that in the best professional judgment of 
an environmental professional, another 
person under the responsible charge of 
the environmental professional may be 
more qualified to conduct the on-site 
inspection. To allow for flexibility and 
the application of professional judgment 
to specific circumstances, EPA 
continues to recommend that an 
environmental professional conduct the 
on-site inspection, but the Agency is not 
requiring that the inspection be 
conducted by an environmental 
professional. 

U. What Are the ReqU1rements for the 
lnclus1on of Specialized Knowledge or 
Experience on the Part of the 
"Defendant?" 

Because the conduct of all appropriate 
inquiries is one element of a legal 
defense to CERCLA liability, the statute 
refers to the prospective landowner, or 
the user of the all appropriate inquiries 

investigation, as the "defendant." This 
ensures that any information or special 
knowledge held by the prospective 
landowner with regard to a property and 
its conditions be included in the pre
acquisition inquiries and be considered, 
along with all information collected 
during the conduct of all appropriate 
inquiries, when an environmental 
professional renders a judgment or 
opinion regarding conditions indicative 
of environmental conditions indicative 
of releases or potential releases of 
hazardous substances on, at, in, or to the 
subject property. It is recommended that 
this information be revealed to the 
parties conducting the all appropriate 
inquiries so that any specialized 
knowledge may be taken into account 
during the conduct of the required 
aspects of the all appropriate inquiries. 

Congress first a<f<fed the innocent 
landowner defense to CERCLA in the 
Superfund Amendments and 
Reauthorization Act (SARA) of 1986. 
The Brownfields Amendments amended 
the innocent landowner defense and 
added to CERCLA the bona fide 
prospective purchaser and the 
contiguous property owner liability 
protections to CERCLA liability. The 
1986 SARA amendments to CERCLA 
established that among other elements 
necessary for a defendant to 
successfully assert the innocent 
landowner defense, a defendant must 
demonstrate that be or she had, on or 
before the date of acquisition of the 
property in question, made all 
appropriate inquiries into previous 
ownership and uses of the property. 
Congress directed courts evaluating a 
defendant's showing of all appropriate 
inquiries to take into account, among 
other things, "any specialized 
knowledge or experience on the part of 
the defendant." Nothing in today's rule 
changes the nature or intent of this 
requirement as it has existed in the 
statute since 1986. 

Proposed Rule 
The proposed rule retained, as part of 

the federal all appropriate inquiries 
requirements, the consideration of any 
specialized knowledge or experience of 
the prospective landowner (or grantee if 
the grantee is or will be the property 
owner). The proposed rule did not 
extend this requirement beyond what 
already was required under CERCLA 
and established through case law. The 
proposed rule required that all 
appropriate inquiries include the 
consideration of specialized knowledge 
held by the prospective landowner or 
grantee with regard to the subject 
property, the area surrounding the 
subject property, the conditions of 
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adjoining properties, as well as other 
experience relative to the inquiries that 
may be applicable to identifying 
conditions indicative of releases or 
threatened releases at the subject 
property. The proposed rule also 
required that .the.results.of the.Jnquiries. 
take into account any specialized 
knowledge related to the property, 
surrounding areas, and adjoining 
properties held by the persons 
responsible for undertaking the 
inquiries, including any specialized 
knowledge on the part of the 
environmental professional. 

Public Comments 

EPA did not receive significant 
comment on the proposed requirements 
for considering the specialized 
knowledge or experience on the part of 
the defendant. A few commenters 
mentioned that the proposed 
requirements would result in the all 
appropriate inquiries investigations 
having to include interviews with all 
previous owners and occupants of the 
property. These commenters may have 
mistakenly interpreted the proposed 
provisions as requiring that the 
specialized knowledge of all current 
owners and occupants be considered as 
part of the all appropriate inquiries 
investigation. We clarify that only the 
specialized knowledge of the 
prospective landowner or grantee, and 
the environmental professional 
overseeing the conduct of the inquiries 
need be considered. 

Final Rule 
The final rule retains the proposed 

provisions governing the consideration 
of specialized knowledge or experience 
on the part of the prospective 
landowner (or grantee) and the 
environmental professional conducting 
the all appropriate inquiries 
investigation on the part of the 
prospective landowner or grantee. 

As provided in the preamble to the 
proposed rule, existing case law related 
to the innocent landowner defense 
shows that courts appear to have 
interpreted the "specialized knowledge" 
factor to mean that the professional or 
personal experience of the defendant 
may be taken into account when 
analyzing whether the defendant made 
all appropriate inquiries. For example, 
in Fosterv. United States, 922 F. Supp. 
642 (D. D.C. 1996), the owner of a 
property formerly owned by the General 
Services Administration and 
contaminated by, among other things, 
lead, mercury and PCBs, brought an 
action against the United States and 
District of Columbia, prior owners or 
operators of the site. The plaintiff was 

V. What Are the Requirements for the 
Relationship of the Purchase Price to 
the Value of the Property, if the Property 
Was Not Contammated? 

Congress included in the statutory 
criteria for all appropriate inquiries a 
requirement to consider tile "relationship
of the purchase price of a property to 

a principal in Long & Foster companies 
and purchased the property through a 
general partnership, and received it by 
quitclaim deed. The innocent 
landowner defense requires a property 
owner to demonstrate that when he or 
she purchased a--propetty; he·or slfe did 
not know and had no reason to know of 
contamination at, on, in, or to the- · 
property. The court rejected the 
plaintiff's claim to the innocent 
landowner defense based in part on the 
plaintiff's specialized knowledge. The 
court found that his specialized 
knowledge included his position at 
Long & Foster, which did hundreds of 
millions of dollars of commercial real 
estate transactions, and his position as 

- the value of the property, if the property 
was not contaminated. The criteria was 
retained in the criteria included in the 
Brownfields Amendments from the all 
appropriate inquiries provisions of the 
innocent landowner defense established 
by Congress in the 1986 amendments to 
CERCLA. 

a partner in at least 15 commercial real 
estate partnerships. The partnership was 
involved as an investor in a number of 
real estate transactions, some of which 
involved industrial or commercial or 
mixed-use property. The court ruled 
that "it cannot be said that [the 
partnership) is a group 
unknowledgeable or inexperienced in 
commercial real estate transactions." 
Foster, 922 F. Supp. at 656. 

In American National Bank and Trust 
Co. of Chicago v. Harcros Chemicals, 
Inc., 1997 WL 281295 (N.D. lll. 1997), 
the plaintiff was a company "involvell 
in brownfields development, purchasing 
environmentally distressed properties at 
a discount, cleaning them up, and 
selling them for a profit." American 
National Bank,1997 WL 281295 at •4, 
As a counter-claim defendant, the 
company asserted It was an innocent 
landowner and therefore not liable 
pursuant to CERCLA. The court found 
that among other reasons the defense 
failed because the company possessed 
specialized knowledge. The court ruled 
that the company was an expert 
environmental firm and possessed 
knowledge that should have alerted it to 
the potential problems at the site. 

The final rule requires that the 
specialized knowledge of prospective 
landowners and the persons responsible 
for undertaking the all appropriate 
inquiries, including grantees, be taken 
into account when conducting the all 
appropriate inquiries for the purposes of 
identifying conditions indicative of 
releases or threatened releases at a 
property. However, as evidenced by the 
case law cited above, the determination 
of whether or not the all appropriate 
inquiries standard is met with regard to 
specialized knowledge (as well as in 
regard to all the criteria) remains within 
the discretion of the courts. 

Proposed Rule 

The proposed rule required that the 
prospective landowner or grantee 
consider whether or not the purchase 
price of the property reflects the fair 
market value of the property, assuming 
that the property is not contaminated. 
The proposed rule required that the 
prospective landowner or grantee 
consider whether any differential 
between the purchase price and the 
value of the property is due to the 
presence of releases or threatened 
releases of hazardous substances at the 
property. There may be many reasons 
that the price paid for a particular 
property is not an accurate reflection of 
the fair market value. The all 
appropriate inquiries investigation need 
only include a consideration of whether 
a significant difference between the 
price paid for a property and the fair 
market value ofa property. ifthe 
property were not contaminated, is an 
indication that the property may be 
contaminated. 

Public Comments 

Many commenters asserted that an 
environmental professional should not 
be required to consider the relationship 
of the purchase price to the value of the 
property as part of the all appropriate 
inquiries investigation. Concerns raised 
by commenters include whether 
environmental professionals are 
qualified to assess the fair market value 
of a property. Some commenters 
thought that a requirement that 
prospective landowners or 
environmental professionals consider 
the relationship of the purchase price of 
property to the value of the property 
could violate federal or state laws 
governing property appraisals. Some 
commenters argued that the all 
appropriate inquiries investigation 
should not include the requirement to 
consider the relationship of the 
purchase price to the value of the 
property because the fair market value 
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is not always easily ascertainable. Other 
commenters requested that the preamble 
to the final rule include a 
recommendation that an appraisal be 
performed to determine a property's fair 
market value. In addition, commenters 

.i:eqY.este_d thaUn gt!es_~he~.!w. __ 
appraisal is conducted to determine the 
fair market value ofa property, the rule 
should require that it meet the Uniform 
Standards of Professional Appraisal 
Practice. Still other commenters 
supported including the requirement in 
the final rule, but asked the Agency to 
require prospective landowners to 
obtain a property appraisal conducted 
by a trained or certified real estate 
appraiser. Some commenters stated that 
prospective landowners should not be 
required to divulge information on the 
price paid for a property to the 
environmental professional or other 
third party. 

Final Rule 
The final rule retains the requirement 

to consider the relationship of the 
purchase price to the fair market value 
of the property, if the property were not 
contaminated. The requirement is part 
of the statutory criteria established by 
Congress and has been part of the 
statutory provisions governing all 
appropriate inquiries, within the 
innocent landowner defense, since 
1986. Today's rule does not change the 
previously existing provision. As did 
the proposed rule, today's final rule 
allows for this criterion to be conducted 
by the prospective landowner or the 
grantee or undertaken as part of the 
inquiry by an environmental 
professional. If an environmental 
professional is not qualified to consider 
the relationship of the purchase price to 
the value of the property, the 
prospective landowner or grantee may 
undertake the task or hire another third 
party to make the comparison of price 
and fair market value and consider 
whether any differential is due to 
potential environmental contamination. 

If the relationship of the purchase 
price to the fair market value of the 
property, assuming the property is not 
contaminated, is determined by the 
prospective landowner or grantee, or 
other agent who is not under the 
supervision or responsible charge of the 
environmental professional, the final 
rule allows for, but does not require, the 
information that is collected and the 
determination made by or on the behalf 
of the prospective landowner to be 
provided to the environmental 
professional. If the information is 
provided to the environmental 
professional, he or she can then make 
use of such information during the 

conduct of the all appropriate inquiries 
and when rendering conclusions or 
opinions regarding the environmental 
conditions of the property. If the 
information is not provided to the 
environmental professional and the 
e_!!vironme.JJ.@I professio_nal determi.!J.es _ 
that the lack of such information affects 
his or her ability to identify conditions 
indicative of releases or threatened 
releases of hazardous substances on, at, 
in, or to the property, then the 
environmental professional should 
identify the lack of information as a data 
gap and comment on its significance in 
the written report for the all appropriate 
inquiries investigation. 

The rule does not require that a real 
estate appraisal be conducted to achieve 
compliance with this criterion. 
Although some commenters requested 
that the final rule require that a formal 
appraisal be conducted and we 
acknowledge that there may be potential 
value in conducting an appraisal, we 
determined that a formal appraisal is 
not necessary for the prospective 
landowner or grantee to make a general 
determination of whether the price paid 
for a property reflects its fair market 
value. In the case of many property 
transactions, a formal appraisal may be 
conducted for other purposes (e.g., to 
establish the value of the property fo~ 
the purposes of establishing the 
conditions of a mortgage or to provide 
information of relevance where a 
windfall lien may be filed). In cases 
where the results of a formal property 
appraisal are available, the appraisal 
results may serve as an excellent source 
of information on the fair market value 
of the property. 

In cases where the results of a formal 
appraisal are not available, the 
determination of fair market value may 
be made by comparing the price paid for 
a particular property to prices paid for 
similar properties located in the same 
vicinity as the subject property, or by 
consulting a real estate expert familiar 
with properties in the general locality 
and who may be able to provide a 
comparability analysis. The objective is 
not to ascertain the exact value of the 
property, but to determine whether or 
not the purchase price paid for the 
property generally is reflective of its fair 
market value. Significant differences in 
the purchase price and fair market value 
of a property should be noted and the 
reasons for any differences also should 
be noted. 

Although some commenters requested 
that EPA be more explicit in the final 
rule in requiring that the comparison of 
the purchase price to the fair market 
value of the property be conducted by 
the prospective landowner or grantee 

(and not the environmental 
professional), we believe that the 
decision of who conducts the 
comparison may be best left up to the 
judgment of the individual prospective 
landowner (or grantee) and 
environmental professional. The final 
rule provides in § 312.22 that the 
comparison of the purchase price to the 
fair market value of the property, if it 
were not contaminated, can fall outside 
the inquiries conducted by the 
environmental professional. The criteria 
to consider the relationship of the 
purchase price to the fair market value 
of the property, if it was not 
contaminated is not included as part of 
the requirements governing the "results 
of an inquiry by an environmental 
professional" (§ 312.21 ). Therefore, the 
requirement may be conducted by the 
prospective landowner or grantee, his or 
her attorney or agent, or the 
environmental professional. Given that 
a prospective landowner or grantee can 
conduct the comparison of the purchase 
price and the fair market value of the 
property or hire another agent other 
than the environmental professional to 
conduct this task, we conclude that 
commenter concerns regarding the 
prospective landowner (or grantee) 
having to divulge the price paid for a 
property to the environmental 
professional are unfounded. 

W What Are the Requirements for 
Commonly Known or Reasonably 
Ascertainable Informat1on About the 
Properly? 

Commonly known or reasonably 
ascertainable information includes 
information about a property that 
generally is known to the public within 
the community where the property is 
located and can be easily sought and 
found from individuals familiar with 
the property or from easily attainable 
public sources of information. As 
mentioned above, the Brownfields 
Amendments to CERCLA amended the 
innocent landowner defense previously 
added to CERCLA in 1986. In addition, 
the Brownfields Amendments added to 
CERCLA the bona fide prospective 
purchaser and the contiguous property 
owner liability protections. The 1986 
amendments to CERCLA established, 
that among other elements necessary for 
a defendant to successfully assert the 
innocent landowner defense, a 
defendant must take into account 
commonly known or reasonably 
ascertainable information about the 
property. Congress retained this 
criterion as part of the all appropriate 
inquiries requirements included in the 
Brownfields Amendments. Today's rule 
does not change the nature or intent of 
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this requirement as it has existed in the property. Such information, if not 
statute since 1986. collected during the course of collecting 
Proposed Rule other information necessary to complete 

the all appropriate inquiries 
The proposed rule required that all investigation, may be obtained by 

appro~riate inquiri~s incl.ude the interviewing community officials and 
collection and co~1deraho~ oL_ other-residents-of the-locality. For-. -
com~c;>nly k~own mformat10~ ~bout the · example, neighboring property owners 
poten.1al environmental cond1t1o~s at a and local community members may 
property. The proposed rule reqmred have information regarding 
both the prospectiv~ landowner or undocumented uses of a property 
grantee.and the e~v1ronment:il during periods when the property was 
professional obtam and consider idle or abandoned. Local community 
comm~nly kn~wn or r?asona~ly sources may be good (i.e., reasonably 
ascertamable mformation ~ur1~g ~e. ascertainable) sources of commonly 
conduct of the all appropriate mqmnes known information on uses of a 
inve~tigatio~. The prop~sed rule also property and activities conducted at a 
prov1~ed a hs~ of potential sources of property, particularly in the case of 
such information. abandoned properties. 
Public Comments The collection and use of commonly 

A few commenters expressed concern known information about a property 
that the requirement to consider may be done in connection with the 
commonly known or reasonably collection of all other required 
ascertainable information about a information for the purposes of 
property renders the all appropriate achieving the objectives and 
inquiries requirements too vague and performance factors contained in 
open-ended. Commenters stated that the § 312.20. Persons undertaking the all 
requirement is broad and may result in appropriate inquiries may collect 
the need to interview a large number of commonly known or reasonably 
people and consult a wide variety of ascertainable information on the subject 
sources of information. One commenter property from a variety of sources, 
expressed a preference that the federal including sources located in the 
standards include only a checklist of community in which the property is 
specific sources of information that located. The opinion provided by an 
must be consulted. A few commenters environmental professional regarding 
thought the list of potential sources of the environmental conditions of a 
commonly known information included property and included in the all 
in the proposed rule was too broad. appropriate inquiries report should be 

based upon a balance of all information 
collected, including commonly known 
or reasonably ascertainable information 
about the property. The potential 
sources of commonly known or 
reasonably ascertainable information 
provided in the proposed rule and 
retained in the final rule are provided as 
suggestions for where such information 
may be found and the list provided is 

Final Rule 
The final rule retains the proposed 

provisions requiring that prospective 
landowners and environmental 
professionals consider commonly 
known or reasonably ascertainable 
information about a property when 
conducting all appropriate inquiries. 
This information may be ascertained 
from the owner or occupant of a 
property, members of the local 
community, including owners or 
occupants of neighboring properties to 
the subject property, local or state 
government officials, local media 
sources, and local libraries and 
historical societies. In many cases, this 
information may be incidental to other 
infonnation collected during the 
inquiries, and separate or distinct efforts 
to collect the information may not be 
necessary. Information about a property, 
including its ownership and uses. that 
is commonly known or reasonably 
ascertainable within the community or 
neighborhood in which a property is 
located may be valuable to identifying 
conditions indicative of releases or 
threatened releases at the subject 

not meant as an exhaustive list of 
sources that must be consulted. 
Commonly known information may be 
collected from other sources and may be 
most easily collected during the conduct 
of other aspects of the all appropriate 
inquiries investigation (e.g .• interviews, 
reviews of historical sources of 
information, reviews of governmental 
records). The requirement is not meant 
to require exhaustive data collection 
efforts, as some commenters asserted. 
The intent of the requirement is to 
establish that a prospective landowner 
or grantee and an environmental 
professional conducting all appropriate 
inquiries on his or her behalf must make 
efforts to collect and consider 
information about a property that is 
commonly known within the local 

community or that can be reasonably 
ascertained. 

There is some case law, related to the 
innocent landowner defense, that 
provides guidance on how a court may 
rule with regard to the need to consider 
commonly knQ\VD..m: reas~bly 
ascertainable information about the 
property. For example, In Wickland Oil 
Terminals v. Asarco, Inc., 1988 WL 
167247 (N.D. Cal. 1988), the court noted 
that Wickland was aware of potential 
water quality problems at the subject 
property due to large piles of mining 
slag stored at the property, even though 
Wickland argued that previous owners 
withheld such information, because the 
information was available from other 
sources consulted by Wickland prior to 
purchasing the property, including the 
Regional Water Quality Control Board 
and a consulting firm hired by 
Wickland. Such information was 
commonly known by local sources and 
therefore should have been considered 
by Wickland during its conduct of all 
appropriate inquiries. 

In Hemingway Transport Inc. v. Kahn, 
174 FR 148 (Bankr. D. Mass.1994), the 
court ruled against an innocent 
landowner claim because it found "tl1at 
had (the defendants] exerted a modicum 
of effort they may easily have 
discovered information that at a 
minimum would have compelled them 
to inspect the property further * * * the 
[defendants] could have taken a few 
significant steps, literally, to minimize 
their liability and discover information 
about the property • • •" The court 
noted that one action the defendants 
should have taken to collect available 
information about the property included 
phone calls to city officials to inquire 
about conditions at the property. 

X. What Are the Requirements for "The 
Degree of Obviousness of the Presence 
or Likely Presence of Contamination at 
the Property, and the Ability to Detect 
the Contamination by Appropriate 
Investigation?" 

Proposed Rule 
The proposed rule required that the 

inquiries conducted by a prospective 
landowner (or grantee) and 
environmental professional take Into 
account all the Information collected 
during the conduct of the all 
appropriate inquiries in considering the 
degree of obviousness of and ability to 
detect the presence of a release or 
threatened release of hazardous 
substances at, in, on, or to a property. 
In addition, the proposed rule required 
the environmental professional to 
provide an opinion regarding additional 
appropriate investigation, if any may be 
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necessary in his or her opinion to 
determine the environmental conditions 
ofthe property. 

Public Comments 
A few commenters asserted that the 

proposed requirements regar~ing the 
degree of 06v10usness of the presence or 
likely presence of contamination at the 
property, and the ability to detect the 
contamination by appropriate inquiry 
were too open-ended. Also, a few 
commenters suggested that the final rule 
should include requirements to conduct 
sampling and analysis to meet the 
"ability to detect contamination by 
appropriate investigation" portion of the 
statutory criteria. However. commenters 
overwhelmingly agreed that the 
standards for all appropriate inquiries 
should not require sampling and 
analysis. 

Final Rule 
The final rule requires that persons 

conducting all appropriate inquiries 
consider all the information collected 
during the conduct of the inquiries in 
totality to ascertain the potential 
presence of a release or threatened 
release at the property. Persons 
conducting all appropriate inquiries, 
following the collection of all required 
information. must assess whether or not 
an obvious conclusion may be drawn 
that there are conditions indicative of a 
release or threatened release of 
hazardous substances (or other 
pollutants, contaminants, petroleum or 
petroleum products, and controlled 
substances) on, at, in, or to the property. 
In addition, the rule requires parties to 
consider whether or not the totality of 
information collected prior to acquiring 
the property indicates that the parties 
should be able to detect a release or 
threatened release on, at, in, or to the 
property. The final rule also retains the 
proposed requirement that the 
environmental professional include as 
part of the results of his or her inquiry 
an opinion regarding additional 
appropriate investigation, if any may be 
necessary. 

We interpret the statutory criterion to 
require consideration of information 
already obtained during the conduct of 
all appropriate inquiries investigation 
and not as a requirement to collect 
additional information. We do not agree 
with commenters who asserted that the 
criterion is open-ended. In fact, we see 
this criterion as providing direction on 
how all of the information collected 
while carrying out the other criteria and 
regulatory requirements must be viewed 
comprehensively. After collecting and 
considering all the information required 
to comply with the rule's objectives and 

performance standards, all the 
information should be considered in 
total to determine whether or not there 
are indications of releases or threatened 
releases of hazardous substances on, at, 
in, or to the property. ln addition, the 
environmental professional should 
provide an opinion regarding whether 
or not additional investigation is 
necessary to detect potential 
contamination at the site, if in his or her 
opinion there are conditions indicative 
of releases or threatened releases of 
hazardous substances. 

The previous innocent landowner 
defense (added to CERCLA in 1986) 
required a court to consider the degree 
of obviousness of the presence or likely 
presence of contamination at a property, 
and the ability of the defendant (i.e., the 
landowner) to detect the contamination 
by appropriate investigation. Nothing in 
today's rule changes the nature or intent 
of this requirement as it has existed in 
the statute since 1986. 

Case law relevant to this criterion 
indicates that defendants may not be 
able to claim an innocent landowner 
defense if a preponderance of evidence 
available to a prospective landowner 
prior to acquiring the property indicates 
that the defendant should have 
concluded that there is a high likelihood 
of contamination at the site. In some 
cases (e.g., Hemingway Transport Inc. v. 
Kahn, 174 F.R. 148 (Bankr. D. Mass. 
1994), and Fosterv. United States, 922 
F. Supp. 642 (D.D.C. 1996), courts have 
ruled that if a defendant had done a bit 
more visual inspection or further 
investigation, based upon information 
available to the defendant prior to 
acquiring the property, it would have 
been obvious that the property was 
contaminated. In Fosterv. United 
States, the court determined that the 
innocent landowner defense was not 
available based in part on the fact that 
the partnership presumed the site was 
free of contamination based upon 
cursory visual inspections despite 
evidence in the record that, at the time 
of the sale, the soil was visibly stained 
by PCB-contaminated oil. In addition, 
although the property was located in a 
run-down industrial area, the defendant 
did no investigation into the 
environmental conditions at the site 
prior to acquiring the property. 

EPA also notes that in U.S. v. 
Domenic Lombardi Realty, Inc., 290 F. 
Supp. 2d 198, 211 (D.R.I. 2003), the 
court held that the defendant did not 
qualify for the innocent landowner 
defense. The defendant coula not show 
he had "no reason to know" of 
contamination at the property or that he 
had performed all appropriate inquiries 
in accordance with "good commercial 

or customary practices." The court also 
found that the defendant had not 
performed even a minimal 
environmental assessment of the site 
despite having learned that the property 
had been used as an automobile 
scrapyard. The court noted the 
distinction between Phase I and Phase 
U environmental assessments and 
credited the testimony of the United 
States' expert who concluded that, 
under the circumstances of this case, the 
defendant should have conducted a 
Phase n assessment. Id. at 203-04. 

With regard to the conduct of 
sampling and analysis, today's final rule 
does not require sampling and analysis 
as part of the all appropriate inquiries 
investigation. However, sampling and 
analysis may be valuable in determining 
the possible presence and extent of 
potential contamination at a property. In 
addition, the fact that the all appropriate 
inquiry standards do not require 
sampling and analysis does not prevent 
a court from concluding that, under the 
circumstances of a particular case, 
sampling and analysis should have been 
conducted to meet "the degree of 
obviousness of the presence or likely 
presence of contamination at the 
property, and the ability to detect the 
contamination by appropriate 
investigation" criterion and obtain 
protection from CERCLA liability. 
Prospective landowners should keep in 
mind that the conduct of all appropriate 
inquiries prior to acquiring a property is 
only one requirement that he or she 
must comply with to assert protection 
from CERCLA liability. The statute 
requires that persons, after acquiring a 
property, comply with continuing 
obligations to take reasonable steps to 
stop on-going releases at the property, 
prevent any threatened future releases, 
and prevent or limit any human, 
environmental, or natural resource 
exposure to any previously released 
hazardous substances (these criteria are 
summarized in detail in section 11.D. of 
this preamble). In certain instances, 
depending upon site-specific 
circumstances and the totality of the 
information collected during the all 
appropriate inquiries prior to the 
property acquisition, it may be 
necessary to conduct sampling and 
analysis, either pre-or post-acquisition, 
to fully understand the conditions at a 
property, and fully comply with the 
statutory requirements for the CERCLA 
liability protections. In addition, 
sampling and analysis may help explain 
existing data gaps. Prospective 
landowners should be mindful of all the 
statutory requirements for obtaining the 
CERCLA liability protections when 
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considering whether or not to conduct 
sampling and analysis prior to or after 
acquiring a property. Today's final 
regulation does not require that 
sampling and analysis be conducted as 
part of the all appropriate inquiries 
investigation. 

V. Statutory and Executive Order 
Reviews · · 

A. Executive Order 12866: Regulatory 
Planning and Review 

Under Executive Order 12866 (58 FR 
51735), the Agency must detennine 
whether this regulatory action is 
"significant" and therefore subject to 
fonnal review by the Office of 
Management and Budget (OMBJ and to 
the requirements of the Executive Order. 
The Executive Order defines 
"significant regulatory action" as one 
that is likely to result in a rule that may: 
(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
state, local, or tribal governments or 
communities; (2) create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; (3) materially alter the 
budgetary impact of entitlements, 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof: or (4) raise novel legal or policy 
issues arising out of legal mandates, the 
President's priorities, or the principles 
set forth in the Executive Order. 

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that today's final rule is a "significant 
regulatory action" because this rule 
contains novel policy issues, although it 
is not economically significant. As such, 
this action was submitted to OMB for 
review. Changes made in response to 
OMB suggestions or recommendations 
are documented in the docket for 
today's rule. 

To estimate the economic effects of 
today's final rule, we conducted an 
evaluation of the potential effects ofthis 
rule on the universe of prospective 
landowners who may chose to comply 
with the provisions of today's final rule 
to obtain protection from CERCLA 
liability for potential releases and 
threatened releases of hazardous 
substances that may exist at properties 
they intend to purchase. The results of 
this analysis are included in the 
document titled "Economic Impact 
Analysis for the Final All Appropriate 
Inquiries Regulation," which is 
included in the docket for today's final 
rule. Based upon the results of the 

Economic Impact Analysis (EIA), EPA 
has determined that this final rule will 
have an annual effect on the economy 
of less than $100 million. The 
annualized benefits associated with the 
final rule have not been monetized but 
are identified and summarized in the. 
EIA for the all appropriate inquiries 
rule. 2 -

1. Methodology 

The value of any regulatory action is 
traditionally measured by the net 
change in social welfare that it 
generates. The EIA conducted in 
support of today's rule examines both 
costs and qualitative benefits in an effort 
to assess the overall net change in social 
welfare. The primary focus of the EIA 
document is on compliance costs and 
economic impacts. Below, EPA 
summarizes the analytical methodology 
and findings for the all appropriate 
inquiries rule. The information 
presented is derived from the EIA. 

The all appropriate inquiries 
regulation potentially will apply to most 
commercial property transactions. The 
requirements will be applicable to any 
public or private party, who may 
potentially claim protection from 
CERCLA liability as an innocent 
landowner, a bona fide prospective 
purchaser, or a contiguous property 
owner. However, the conduct of all 1 

appropriate inquiries, also known as 
environmental due diligence or Phase I 
Environmental Site Assessment, is not 
new to the commercial property market. 
Prior to the Brownfields Amendments to 
CERCLA, commercial property 
transactions often included an 
assessment of the environmental 
conditions at properties prior to the 
closing of any real estate transaction 
whereby ownership was transferred for 
the purposes of confirming the 
conditions at the property or to establish 
an innocent landowner defense should 
environmental contamination be 
discovered after the property was 
acquired. The process most prevalently 
used for conducting all appropriate 
inquiries, or environmental site 
assessments, is the process developed 
by ASTM International (formerly known 
as the American Society for Testing and 
Materials) and entitled "El 527, 
Standard Practice for Environmental 
Site Assessments: Phase I 
Environmental Site Assessment 
Process." In addition, some properties, 

z The document titled "'The Economic Impact 
Analysis for the Fmal All Appropnate lnqumes 
Regulallon" mcludes (1 J the EIA conducted for the 
proposed rulemakmg and (2) the Addendum to tile 
EIA The cost estunates presented m the Addendum 
are the estimated costs of the rmal all appropnate 
mqumes regulation 

particularly in cases where the subject 
property is assumed not to be 
contaminated or was never used for 
industrial or commercial purposes, were 
assessed using a less rigorous process 
developed by ASTM International, 
sometimes referred to as a "transaction 
screen" and entitled "E1528, Standard -
Practice for Environmental Site 
Assessments: Transaction Screen 
Process." 

Our first step in assessing the 
economic impacl<i of the rule was to 
establish a baseline to represent the 
relevant aspects to the commercial real 
estate market in the absence of any 
changes in regulations. Because under 
existing conditions almost all 
commercial property transactions are 
accompanied by either an 
environmental site assessment (ESA) 
conducted in accordance with ASTM 
E152 7-2000 or a transaction screen as 
specified in ASTM E1528, it was 
assumed these practices would continue 
even in the absence of the all 
appropriate inquiries regulation. The 
numbers of each type of assessment 
were estimated on the basis of industry 
data for recent years, with recent growth 
rates in transactions assumed to 
continue for the 10-year period covered 
by the EIA. An adjustment in the 
relative numbers of ESAs and 
transaction screens was made to account 
for the fact that, under the rule, an ESA 
will provide more certain protection 
from liability. This adjustment was 
made by comparing shifts between the 
two procedures that occurred when the 
Brownfields Amendments established 
the ASTM E1527-2000 standard as the 
interim standard for all appropriate 
inquiries, and thus as one requirement 
for qualifying as an innocent landowner, 
bona fide prospective purchaser, or 
contiguous property owner. 

We then considered the requirements 
included in the final rule and compared 
them to the requirements for 
environmental site assessments 
conducted under the ASTM E1527-
2000 and ASTM E1528 standards. 

When compared to the ASTM E1527-
2000 standard (i.e., the baseline 
standard), today's final rule is expected 
to result in a reduced burden for the 
conduct of interviews in those cases 
where the subject property is 
abandoned; increased burden in those 
cases where past owners or occupants 
need to be interviewed; increased 
burden associated with documenting 
recorded environmental cleanup liens; 
increased burden for documenting the 
reasons for the price and fair market 
value of a property in those cases where 
the purchase price paid for the subject 
property is significantly below the fair 
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market value of the property; and 
increased burden for recording 
information about the degree of 
obviousness of contamination at a 
property. 

To estimate the changes in costs 
resulting from the rule, we developed a 
costing model. This model estimates tlie 
total costs of conducting site 
assessments as the product of costs per 
assessment, numbers of assessments per 
year, and the number of years in the 
analysis. The costs per assessment, in 
turn, are calculated by dividing each 
assessment into individual labor 
activities, estimating the labor lime 
associated with each, and assigning a 
per-hour labor cost to each activity on 
the basis of the labor category most 
appropriate to that activity. Labor times 
and categories are assumed to depend 
on the size and type of property being 
assessed, with the nationwide 
distribution of properties based on data 
from industry on environmental sites 
assessments and brownfield sites.3 The 
estimates and assignments of categories 
are made based on the experience of 
professionals who have been involved 
in large numbers of site assessments, 
and who are therefore skilled in cost 
estimation for the relevant activities. 
Other costs, such as reproduction and 
the purchase of data, are added to the 
labor costs to form the estimates of total 
costs per assessment. These total costs, 
stratified by size and type of property, 
are then multiplied by estimated 
numbers of assessments of each size and 
type to generate our estimates of total 
annual costs. The model was tested by 
comparing its results to industry-wide 
estimates of average price of conducting 
assessments under baseline conditions, 
and generally found to agree. The 
difference between the estimated cost to 
comply with the final rule and the 
estimated cost in the baseline 
constitutes our estimate of the 
incremental regulatory costs. 

The EIA prt>vides a qualitative 
assessment of the benefits of the all 
appropriate inquiries rule. The benefits 
discussed are those that may be 
attributed to an increased level of 
certainty with regard to CERCLA 
liability provided to prospective 
purchasers of potentially contaminated 
properties, including brownfields, who 
comply with the provisions of the rule 
and the other statutory provisions 
associated with the liability protections. 
The basic premise for associating certain 
benefits to the rule is ihe expectation 

3 Tho d1stnbuuon of abandoned properties nnd 
properties with known owners. modeled as a range. 
1s based on an osllmale ofvacanl lands m urban 
areas and an esllmate of abandoned Superfund 
s11es 

that the level of certainty provided by 
the liability protections may result in 
increased brownfields property 
transactions. However, it is difficult to 
predict how many additional 
transactions may occur that involve 
brown~elds properties in direct 
response to thQ increased certainty of 
the liability protections. It also is 
difficult to obtain data on changes in 
behaviors and practices of prospective 
landowners in response to the liability 
protections. Therefore, EPA made no 
attempt to quantify potential benefits or 
compare the benefits to estimated 
incremental costs. 

The Agency believes that increasing 
property transactions involving 
brownfields and other contaminated 
and potentially contaminated properties 
and Improving Information about 
environmental conditions at these 
properties may provide additional 
indirect benefits such as increased 
numbers of cleanups, reduced use of 
greenfields, potential increases in 
property values, and potential increases 
in quality of life measures (e.g , 
decreases in urban blight, reductions in 
traffic, congestion, and reduced 
pollution due to mobile source 
emissions). However, as stated above, 
the benefits of the rule are considered 
only qualitatively, due to the difficulty 
of predit:ting how many additional 
brownfields and contaminated property 
transactions may occur in response to 
the increased certainty of liability 
protections provided by the rule, as well 
as the difficulty in getting data on 
changes in behaviors and practices in 
response to the availability of the 
liability protections. EPA is confident 
that the new liability protections 
afforded to prospective landowners, if 
they comply with the all appropriate 
inquiries provisions, will result in 
increased benefits. EPA is not able to 
quantify, with any significant level of 
confidence, the exact proportion of the 
benefits attributed only to the 
availability of the liability protections 
and the all appropriate inquiries 
regulations. For these reasons, the costs 
and benefits could not be directly 
compared. 

2. Summary of Regulatory Costs in 
Proposed Rule 

For a given property, the costs of 
compliance with the all appropriate 
inquiries rule relative to the baseline 
depend on whether that property would 
have been assessed, in absence of the all 
appropriate inquiries regulation, with 
an ASTM E152i'-2000 assessment 
process or with the simpler ASTM 
E1528 transaction screen. EPA 
estimated the average incremental cost 

of the proposed rule relative to 
conducting an ASTM 81527-2000 to be 
between $41 and $47. For the small 
percentage of cases for which a 
transaction screen would have been 
preferred to the ASTM E1527-2000 in 
the baseline, but which would, as a · 
result of the proposed rule, require an' 
assessment in compliance with the all 
appropriate inquiries rule, the average 
incremental cost was estimated to be 
between $1,448 and $1,454. We 
estimated that approximately 97 percent 
of property transactions will bear only 
the incremental cost of the rule relative 
to the ASTM Et527-2000 process. 
Therefore, the weighted average 
incremental cost of the proposed rule, 
per transaction, was estimated to be 
fairly low, between $84 and $89. 

3. Public Comments on EIA for 
Proposed Rule 

EPA received a number of public 
comments on the EIA conducted to 
assess the potential costs and impacts of 
the proposed rule. We summarized the 
public comments received related to the 
cost and economic impacts in the 
document titled "Addendum to 
Economic Impact Analysis for the Final 
All Appropriate Inquiries Regulation" 
(Addendum to the EIA). This document 
is included in the docket for today's 
final rule. The Addendum to the EIA 
also summarizes EPA's responses to the 
comments received that addressed the 
estimated costs and economic impacts. 

Many commenters generally agreed 
with EPA's conclusion that the average 
incremental cost increase per 
transaction associated with the 
requirements of the proposed rule 
would be minimal. Some commenters 
mentioned that the EIA conducted for 
the proposed rule underestimated the 
incremental costs associated with the 
proposed rule. However, only a few 
commenters provided an explanation as 
to why they thought our cost estimates 
were low or provided information 
regarding which particular activities 
would result in an incremental increase 
in the activities end costs associated 
with conducting an environmental site 
assessment, if conducted in compliance 
with the requirements of the proposed 
rule. Most commenters did not provide 
specific reasons for their claims of cost 
increases over the ASTM Et52i'-2000 
standard. A few commenters suggested 
that the EIA for the proposed rule 
underestimated the level of effort 
necessary for locating and interviewing 
past owners or occupants, with one 
commenter providing an estimated level 
of effort of one to three hours for this 
task. 
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4. Estimate of Costs Associated With the condition. EPA estimates that 19 
Final Rule percent of Phase I ESAs conducted in a 

EPA made one revision to the analysis given year are conducted on properties 
of cost impacts associated with the that were sold at least once in the 
requirements of the proposed and final previous two years (for a detailed 
rule in response to specific issues raised explanation on the derivation of this 
by commenters. EPA agrees with the est~male, see the Addendum to the EIAl. 
commenters who asserted that locating Usmg the assumption that 15 percent of 
past owners or occupants of a property all prope~es are abandoned properties 
may be more time consuming than (see Section 5.6.5.2 of EIA) which 
locating the current owners or would not be affected by the 
occupants, as was assumed in the requirement to interview past owners or 
analysis of costs conducted for the oc~upants, we revised our original cost 
proposed rule. Locating past owners or estimate to account for non-abandoned 
occupants could require as little as one properties that were sold over the past 
5-minute phone call (e.g., if the current two years. Therefore, for the purpose of 
owner has the contact information for our revised cost analysis, we estimate 
the past owner) or it could require that 16 percent of properties will require 
multiple phone calls that could take in an additional interview with past 
excess of one hour. For the purpose of owners or occupants. 
estimating the cost under the final rule Except for the increase in the level of 
EPA estimates the incremental burden' effort for the interview task for non-
for locating past owners or occupants to abandoned properties, all other 
be, on average, 0.5 hours per interview parameters used in modeling our cost 
regardless of the property type or size. estimates are the same as presented in 
EPA did not account for this the EIA conducted for the proposed 
incremental burden in our analysis of rule. To derive the incremental average 
the costs associated with the proposed cost per transaction and the total annual 
rule. EPA also recognizes that in some cost of the final rule, we employed the 
cases the environmental professional methodology explained in detailed in 
will need to complete the full interview Chapters 7 and 8 of the EIA conducted 
with the current owner before for the proposed rule. Based on our 
determining that it is necessary to analysis, the cost of a Phase I ESA under 
interview a past owner. In other words the final regulation will increase, on 1 

the environmental professional may ' average, between $52 and $58. The 
need to complete the interview with the estimated average cost for a Phase I ESA 
current owner, and then perform a more thus will range between $2,185 and 
focused interview of a past owner to fill $Z,t90.'" 
data gaps. EPA estimates that the Using our revised incremental cost 
incremental burden for interviewing estimate for conducting interviews of 
past owners or occupants will be o.5 past owners or occupants, we revised 
hours for undeveloped and residential our estimated total annual cost of the 
properties, one hour for commercial and final rule and our incremental total 
industrial properties (of all sizes except annual cost estimate. Our revised total 
large industrial), and 1.5 hours for large annual cost estimate for all activities 
in~ustrial properties. Therefore, EPA ~nclu~ed ~n the all appropriate inquiries 
estimates that the total incremental level mvestigat10ns conducted under the final 
of effort for locating and interviewing rule is between $693.5 and $695.3 
past property owners or occupants will million (calculated using a discount rate 
range from one hour to two hours of three percent). Our revised estimate 
depending on the property type or size. of the incremental total annual cost of 

The additional incremental hour the final rule is between $29.7 million 
burden, however, will not be incurred and $31.4 million. A more detailed 
in the case of every site assessment. EPA explanation of our revised cost 
expects that the interview with past estimates, including an additional 
owners or occupants will be conducted sensitivity analysis performed in 
only for properties with a higher than response to the public comments is 
average owner or occupant turnover included in the document titled ' 
rate. To derive the number of potentially "Addendum to the Economic Impact 
affected properties, we assume that the Anal>'~is for the ~inal All Appropriate 
environmental professional will lnqumes Regulation." This document is 
interview only the current property 
owner ifthe owner was in the 
possession of the subject property for 
more than two years. We assume that 
after two years of owning a property, the 
current property owner should have a 
reasonably good knowledge of its 

• We assumed that the environmental 
professionals will need to complete the full 
mterv1ew wnh the current owner before conductmg 
an mterv1ew with the pest owners or occupants To 
the extent thal this may not always be the case, the 
average mcremental cost (and by extension. the 
average cost for an AAI Phase I ESA) 1s 
overestuoated 

in the public docket for today's final 
rule. 

B. Paperwork Reduction Ac:t 

The infonnation collection 
requirements contained in this final rule 
were submitted for approval to the 
Office of Management and Budget under 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. The information collection 
requirements are not enforceable until 
OMB approves them. The Information 
Collection Request (ICR) document 
prepared by EPA has been assigned EPA 
ICR Number 2144.02. 

Under the PRA, EPA is requited to 
estimate the notification, reporting and 
recordkeeping costs and burdens 
associated with the requirements 
s~ecified.in today's rule. Today's rule 
will require persons wanting to assert 
one of the liability protections under 
CERCLA to conduct some activities that 
go beyond current customary and usual 
business practices (i.e., beyond ASTM 
E1527-2000) and therefore will impose 
an information collection burden under 
the provisions of the Papeiwork 
Reduction Act. The information 
collection activities are associated with 
the activities mandated in section 101 
(35)(8) ofCERCLA for those persons 
wanting to claim protection from 
CERCLA liability. None of the 
information collection burdens 
associated with the provisions of today's 
rule include requirements to submit the 
collected information to EPA or any 
other government agency. Information 
collected by persons affected by today's 
rule may be useful to such persons If 
their potential liability under CERCLA 
for the release or threatened release of 
a hazardous substance is challenged in 
a court. 

The activities associated with today's 
rule that go beyond current customary 
and usual business practices include 
interviews with neighboring property 
owners and/or occupants in those cases 
where the subject property is 
abandoned, documentation of all 
environmental cleanup liens in the 
Phase I Environmental Site Assessment 
report, discussion of the relationship of 
purchase price to value of the property 
m the report, and consideration and 
discussion of whether additional 
environmental investigation is 
warranted. Paperwork burdens are 
estimated to be 546,179 hours annually 
with a total cost of$29,583,206 ' 
annually. The estimated average burden 
hours per response is estimated to be 
approximately one hour (or 25 hours per 
response, assuming a transition from a 
transaction screen). The estimated 
average cost burden per response is 
estimated to be either $67 or St ,479, 
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depending on whether, under baseline 
conditions, an ASTM E1527-2000 
process or a transaction screen (ASTM 
E1528) would have been used. 

Under the Paperwork Reduction Act, 
"burden" means the total time, effort, or 
financial resources expended by persons 
to gonerate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, Install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements: train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information: and transmit or otherwise 
disclose the information. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers forEPA's regulations in 4'0 
CFR are listed in 40 CFR part 9. This 
ICR is approved by OMB. and the 
Agency will publish a technical 
amendment to 40 CFR part 9 in the 
Federal Register to display the OMB 
control number for the approved 
information collection requirements 
contained in this final rule. 

C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA), 

as amended by the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (SBREFA), 5 U.S.C. 601 et. seq .. 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemak.ing requirements under the 
Administrative Procedure Act or any 
other statute, unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For the purposes of assessing the 
impacts of today's rule on small entities, 
small entity is defined as: (1) A small 
business that is defined by the Small 
Business Administration by category of 
business using the North American 
Industrial Classification System 
(NAICS) and codified al 13 CFR 
121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 

than 50,000: and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 

Since all non-residential property 
transactions could be affected by today's 
rule, if it is promulgated, large numbers 
of small entities could be affected to 
some degree. However, we estimate that 
the effects, on the whole, will not be 
significant for small entities. We 
estimate that, for the majority of small 
entities, the average incremental cost of 
today's rule relative to conducting an 
ASTM E1527-2000 Phase I 
Environmental Site Assessment will be 
between $52 and $58. When we 
annualize the incremental cost of $58 
per property transaction over ten years 
at a seven percent discount rate, we 
estimate that the average annual cost 
increase per establishment per property 
transaction will be $8. Thus, the cost 
impact to small entities is estimated to 
not be significant. A more detailed 
summary ofour analysis of the potential 
impacts oftoday's rule to small entities 
is included in "Economic Impacts 
Analysis of the Final All Appropriate 
Inquiries Regulation." This document is 
included in the docket for today's rule. 

After considering the economic 
impacts of today's final rule on small 1 
entities, I certify that this action will not 
have a significant economic impact on 
a substantial number of small entities. 
We estimate that, on average, 266,000 
small entities may purchase commercial 
real estate in any given year and 
therefore could potentially be impacted 
by today's final rule. Though large 
numbers of small entities could be 
affected to some degree. we estimated 
that the effects, on the whole, would not 
be significant for small entities. We 
estimate that, for the majority of small 
entities, the average incremental cost of 
today's rule relative to conducting an 
ASTM E1527-2000 will be between $52 
and $58. For the small percentage of 
cases for which a transaction screen 
would have been preferred to the ASTM 
E1527-2000 in the baseline, but which 
now will require an assessment in 
compliance with the rule, the average 
incremental cost of conducting en 
environmental site assessment will be 
between $1,459 and Sl,465. When we 
annualize the incremental cost per 
property transaction over ten years at a 
seven percent discount rate, we estimate 
that for the majority of small entities the 
average annual cost increase per 
establishment per property transaction 
will be approximately $8. For the small 
percentage of entities transitioning from 
transaction screens to the all 
appropriate inquiries requirements of 

the final rule, the average annual cost 
increase per establishment per property 
transaction will be $209.5 

D. Un/ unded Mandates Reform Act 

Title II of the Unfunded Mandates 
Reform Act of 1995 {UMRA), Public 
Law 104-4, establishes requirements for 
federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA must prepare a written statement, 
including a cost-benefit analysis, for 
proposed and final rules with "Federal 
mandates" that may result in 
expenditures to State, local, and tribal 
governments, in the aggregate, or to the 
private sector, of 5100 million or more 
in any one year. Before promulgating an 
EPA rule for which a written statement 
is needed, section 205 of the UMRA 
generally requires EPA to identify and 
consider a reasonable number of 
regulatory alternatives and adopt the 
least costly, most cost-effective, or least 
burdensome alternative that achieves 
the objectives of the rule. The 
provisions of section 205 do not apply 
when they are inconsistent with 
applicable Jaw. Moreover, section 205 
allows EPA to adopt an alternative other 
than the least costly, most cost-effective 
or least burdensome alternative if the 
Administrator publishes with the final 
rule an explanation of why that 
alternative was not adopted. 

Before EPA establishes any regulatory 
requirements that may significantly or 
uniquely affect small governments, 
including tribal governments, it must 
have developed under section 203 of the 
UMRA. a small government agency 
plan. The plan must provide for 
notifying potentially affected small 
governments, enabling officials to have 
meaningful and timely input in the 
development of regulatory proposals 
with significant federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

Today's rule contains no federal 
mandates (under the regulatory 
provisions of Title ll of the UMRA) for 

D For a very small percentage of ent111es 
trans111omng from transaction screens to the all 
appropnale mquines requirements. the maximum 
increase per establishment per property transaction 
1s esllmated to be epprox1mately 52.845 When we 
annuehze this incremental cost per property 
transaction over ten years at a seven percenl 
discount rate, we esllmate that the maximum 
annual cost increase per estebhshment per property 
transaction will be $405 We estmmle that 
approxunately one fifth or one percent or the 
properties transitlonmg from a transaction screen to 
e Phase I ESA will have en impact of lhis 
magnnude each year 
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state, local, or tribal governments or the 
private sector. The rule imposes no 
enforceable duty on any state, local, or 
tribal governments. EPA also 
determined that today's rule contains no 
regulatory requirements that might 
significantly or uniquely affect small . 
governments. In addition, as discussed 
above, the private sector is not expected 
to incur costs of $100 million or more 
as a result of today's rule. Therefore, 
today's rule is not subject to the 
requirements of Sections 202 and 205 of 
UMRA. 

E. Executive Order 13132: Federalism 

Executive Order 13132, entitled 
"Federalism" (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
"meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications. ""'Policies that have 
federalism implications" is defined in 
the Executive Order to include 
regulations that have "substantial direct 
effects on the states, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 
various levels of government." 

Today's rule does not have federalism 
implications. It will not have substantial 
direct effects on the states, on the 
relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. No state and 
local government bodies will incur 
compliance costs as a result of today's 
rulemaking. Therefore, Executive Order 
13132 does not apply to this rule. 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

Executive Order 13175, entitled 
"Consultation and Coordination with 
Indian Tribal Governments" (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure "meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications." Today's rule does not 
have tribal implications, as specified in 
Executive Order 13175. Today's rule 
does not significantly or uniquely affect 
the communities of Indian tribal 
governments, nor would it impose 
direct compliance costs on them. Thus, 
Executive Order 13175 does not apply 
to this rule. 

G. Executive Order 13045: Protection of 
Children From Environmental Risks and 
Safety Risks 

Executive Order 13045, entitled 
"Protection of Children from 
Environmental Health Risks and Safety 
Risks {6Z. F.R 19885, April 23, 1997) 
applies to any rule that: (1) Is 
determined to be "economically 
significant" as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children; and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

Today's rule is not subject to the 
Executive Order because it is not 
economically significant as defined in 
Executive Order 12866. 

H. Executive Order 13211: Actions That 
Signijicantly Affect Energy Supply, 
Distribution or Use 

Today's final rule is not a "significant 
energy action'' as defined in Executive 
Order 13211, "Actions Concerning 
Regulations That Significantly Affect 
Energy Supply, Distribution, or Use" (66 
FR 28355, May 22, 2001) because it is 
not likely to have a significantly adverse 
effect on the supply, distribution, or use 
of energy. Further, we have concluded 
that this rule is not likely to have any 
adverse energy effects. 

I. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 ("NTT AA"), Public Law 
104-113, section 12(d) (15 U.S.C. 272 
note), directs EPA to use voluntary 
consensus standards in its regulatory 
activities, unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. The NTTAA directs 
EPA to provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. Today's 
rule involves technical standards. 
Therefore, the requirements of section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(15 U.S.C. 272) apply. 

Today's final rule is based upon a 
proposed rule that was developed with 
the assistance of a regulatory negotiation 
committee comprised of various affected 
stakeholder groups and modified 
slightly, based upon public comments 
received in response to the proposed 
rule. When developing the proposed 

·rule, EPA considered using the existing 
standard developed by ASTM 
International as the federal standard for 
ali appropriate inquiries. This standard 
is known as the ASTM Et527-2000 
standard ("Standard Practice for 
Environmental Site Assessment: Phase I 
Environmental Site Assessment 
Process"). However, when we proposed 
the federal standards for all appropriate 
inquiries, EPA determined that the 
ASTM E1527-2000 standard is 
inconsistent with applicable law. 

In CERCLA section 101(35)(8), 
Congress included ten specific criteria 
to be used in promulgating the all 
appropriate inquiries rule. The 2000 
version of the ASTM Phase I 
Environmental Site Assessment Process 
does not address all of the required 
criteria. For example, the ASTM 
International standard does not provide 
for interviews of past owners, operators, 
and occupants of a facility. The statute, 
however, states that the federally 
promulgated standard "shall include 
* * * interviews with past and present 
owners, operators, and occupants of the 
facility for the purpose of gathering 
information regarding the potential for 
contamination at the facility." CERCLA 
section 101(35)(B)(iii)(D). In addition, as 
outlined in the preamble to the 
proposed rule (69 FR 52541) the ASTM 
E1527-2000 standard also does not meet 
other statutory requirements. As a 
result, use of the ASTM Et527-2000 
standard would be inconsistent with 
applicable law. 

In today's final rule, EPA is 
referencing the updated standards and 
practices developed by ASTM 
International and known as Standard 
E1527-05 (entitled "Standard Practice 
for Environmental Site Assessments: 
Phase I Environmental Site Assessment 
Process"). The Agency has determined 
that this voluntary consensus standard 
is consistent with today's final rule and 
is compliant with the statutory criteria 
for all appropriate inquiries. Persons 
conducting all appropriate inquiries 
may use the procedures included in the 
ASTM E1527-05 standard to comply 
with today's final rule. 
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/.Executive Order 12898: Fedeml 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

Executive Order 12898, "Federal 
Actions to Address Environmental 
Justice in Minority Populations and 
Low-Income Populations" (February.11, 
1994), is designed to address the 
environmental and human health 
conditions of minority and low-income 
populations. EPA is committed to 
addressing environmental justice 
concerns and has assumed a leadership 
role in environmental justice initiatives 
to enhance environmental quality for all 
citizens of the United States. The 
Agency's goals are to ensure that no 
segment of the population, regardless of 
race, color, national origin, income, or 
net worth bears disproportionately high 
and adverse human health and 
environmental impacts as a result of 
EPA's policies, programs, and activities. 
Our goal is to ensure that all citizens 
live in clean and sustainable 
communities. In response to Executive 
Order 12898, and to concerns voiced by 
many groups outside the Agency, EPA's 
Office of Solid Waste and Emergency 
Response (OSWER) formed an 
Environmental justice Task Force to 
analyze the array of environmental 
justice issues specific to waste programs 
and to develop an overall strategy to 
identify and address these issues 
(OSWER Directive No. 9200.3-17). 
EPA's brownfields program has a 
particular emphasis on addressing 
concerns specific to environmental 
justices communities. Many of the 
communities and neighborhoods that 
are most significantly impacted by 
brownfields are environmental justice 
communities. EPA's brownfields 
program targets such communities for 
assessment, cleanup, and revitalization. 
The brownfields program has a long 
history of working with environmental 
justice communities and advocates 
through our technical assistance and 
grant programs. In addition to the 
monies awarded to such communities in 
the form of assessment and cleanup 
grants, the brownfields program also 
works with environmental justice 
communities through our job training 
grants program. The job training grants 
provide money to government entities to 
facilitate the training of persons living 
in or near brownfields communities to 
attain skills for conducting site 
assessments and cleanups. 

Given that environmental justice 
communities are significantly impacted 
by brownfields, and the federal 
standards for all appropriate inquiries 
may play a primary role in encouraging 

the assessment and cleanup of 
brownfields sites, EPA made it a priority 
to obtain input from representatives of 
environmental justice interest groups 
during the development of today's 
rulemaking. The Negotiated Rulemaking 
Committee tasked with developing the 
all appropriate inquiries proposed rule 
included three representatives from 
environmental justice advocacy groups. 
Each representative played a significant 
role in the negotiations and in the 
development of the proposed rule. 
Today's final rule includes no 
significant changes to the proposed rule 
and in particular, includes no changes 
that will significantly or 
disproportionately impact 
environmental justice communities. 

K. Congressional Review Act 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives. and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a "major rule" as 
defined by 5 U.S.C. 804(2). This rule 
will be effective November 1, 2006. 

Lisi or Subjects in 40 CFR Part 312 

Environmental protection, 
Administrative practice and procedure, 
Hazardous substances, 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 

Dated. October 21, 2005 

Stephen L. Johnson, 
Adm1nistmtor. 

• For reasons set out in the preamble, 
title 40, chapter I of the Code of Federal 
Regulations is amended by revising part 
312 as follows: 

PART 312-INNOCENT 
LANDOWNERS, STANDARDS FOR 
CONDUCTING ALL APPROPRIATE 
INQUIRIES 

Subpart A-Introduction 

Sec. 
312.1 Purpose, applicability, scope, end 

disclosure obhgallons 

Subpart 8-Definitlons and References 
312.10 Definitions 

312 11 References. 

Subpart c-standards and Practices 

312.20 All appropriate inquiries. 
312.21 Results or inquiry by an 

environmental professional. 
312.22 Additional inquiries. 
312.23 lnte:-views with past and· present 

owners, operators, and occupants. 
312.24 Reviews of historical sources or 

inronnation. 
312.25 Searches for recorded environmental 

cleanup liens. 
312.26 ReVJews of federal, state, tribal and 

local government records 
312.27 Visual inspections or the facility end 

of adjoining properties. 
312.28 Specialized knowledge or 

expenence on the pan of the defendant 
312.29 The relationship of the purchase 

pnce to the value of the property, 1fthe 
property was not contammated. 

312.30 Qimmonly known or reasonably 
ascertamable infonnation about the 
property. 

312.31 The degree of obviousness of the 
presence or likely presence of 
contammallon at the property, and the 
ability to detect the contamination by 
appropnale mvestigation. 

Authority: Secllon 101(35)(8) ofCERCLA, 
es amended, 42 U.S C 9601 (35)(8) 

PART 312-INNOCENT 
LANDOWNERS, STANDARDS FOR 
CONDUCTING ALL APPROPRIATE 
INQUIRIES 

Subpart A-Introduction 

§312.1 Purpose, appllcablllty, scope and 
disclosure obligations. 

(a) Purpose. The purpose of this 
section is to provide standards and 
practices for "all appropriate inquiries" 
for the purposes of CERCLA sections 
101(35)(BJ(i)(I) and 101(35)(B)(ii) and 
(iii). 

(b) Applicability. The requirements of 
this part are applicable to: 

(1 I Persons seeking to establish: 
(i) The innocent landowner defense 

pursuant to CERCLA sections 101(35) 
and 107(b)(3): 

(ii) The bona fide prospective 
purchaser liability protection pursuant 
to CERCLA sections 101(40) and 107(r); 

(iii) The contiguous property owner 
liability protection pursuant to CERCLA 
section 107(q): and 

(2) persons conducting site 
characterization and assessments with 
the use of a grant awarded under 
CERCLA section 104(k)(2)(B). 

(c) Scope. (1) Persons seeking to 
establish one of the liability protections 
under paragraph (b)(1) of this section 
must conduct investigations as required 
in this part, including an inquiry by an 
environmental professional, as required 
under § 312.21, and the additional 
inquiries defined in § 312.22, to identify 
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conditions indicative of releases or 
threatened releases, as defined in 
CERCLA section 101(22), of hazardous 
substances, as defined in CERCLA 
section 101(14). 

(2) Persons identified in paragraph 
.(b)(2) of this section must conduct . 
investigations required in this part, 
including an inquiry by an 
environmental professional, as required 
under§ 312.21, and the additional 
inquiries defined in§ 312.22, to identify 
conditions indicative of releases and 
threatened releases of hazardous 
substances, as defined in CERCLA 
section 101(22), and as applicable per 
the terms and conditions of the grant or 
cooperative agreement, releases and 
threatened releases of: 

(i) Pollutants and contaminants, as 
defined in CERCLA section 101(33); 

(ii) Petroleum or petroleum products 
excluded from the definition of 
"hazardous substance" as defined in 
CERCLA section 101(14); and 

(iii) Controlled substances, as defined 
in 21 U.S.C. 802. 

(d) Disclosure obligations. None of the 
requirements of this part limits or 
expands disclosure obligations under 
any federal, state, tribal, or local law, 
including the requirements under 
CERCLA sections 101(40)(c) and 
107(q)(l)(A)(vii) requiring persons, 
including environmental professionals, 
to provide all legally required notices 
with respect to the discovery of releases 
of hazardous substances. It is the 
obligation of each person, including 
environmental professionals. 
conducting the inquiry to determine his 
or her respective disclosure obligations 
under federal, state, tribal, and local law 
and to comply with such disclosure 
requirements. 

Subpart &-Definitions and References 

§312.10 Definitions. 

(a) Terms used in this part and not 
defined below, but defined in either 
CERCLA or 40 CFR part 300 (the 
National Oil and Hazardous Substances 
Pollution Contingency Plan) shall have 
the definitions provided in CERCLA or 
40 CFR part 300. 

(b) When used in this part, the 
following terms have the meanings 
provided as follows: 

Abandoned property means: property 
that can be presumed to be deserted, or 
an intent to relinquish possession or 
control can be inferred from the general 
disrepair or lack of activity thereon such 
that a reasonable person could believe 
that there was an intent on the part of 
the current owner to surrender rights to 
the property. 

Adjoining properties means: any real 
property or properties the border of 
which is (are) shared in part or in whole 
with that of the subject property, or that 
would be shared in part or in whole 
with that of the subject property but for 
a street, road, or other public 
thoroughfare separating the properties. 

Data gap"tlleans: a lack of 01 inability 
to obtain information required by the 
standards and practices listed in subpart 
C of this part despite good faith efforts 
by the environmental professional or 
persons identified under§ 312.1 (b), as 
appropriate, to gather such information 
pursuant to§§ 312.20(e)(1) and 
312.20(e)(2). 

Date of acquisition or purchase date 
means: the date on which a person 
acquires title to the property. 

Environmental Professional means: 
(1) a person who possesses sufficient 

specific education, training, and 
experience necessary to exercise 
professional judgment to develop 
opinions and conclusions regarding 
conditions indicative of releases or 
threatened releases (see§ 312.l(c)) on, 
at, in, or to a property, sufficient to meet 
the objectives and performance factors 
in § 312.20(e) and (fl. 

(2) Such a person must: 
(i) Hold a current Professional 

Engineer's or Professional Geologist'~ 
license or registration from a state, tribe, 
or U.S. territory (or the Commonwealth 
of Puerto Rico) and have the equivalent 
of three (3) years of full-time relevant 
experience; or 

(ii) Be licensed or certified by the 
federal government, a state, tribe, or 
U.S. territory (or the Commonwealth of 
Puerto Rico) to perform environmental 
inquiries as defined in § 312.21 and 
have the equivalent ofthree (3) years of 
full-time relevant experience; or 

(iii) Have a Baccalaureate or higher 
degree from an accredited institution of 
higher education in a discipline of 
engineering or science and the 
equivalent of five (5) years of full-time 
relevant experience; or 

(iv) Have the equivalent of ten (10) 
years of full-time relevant experience. 

(3) An environmental professional 
should remain current in his or her field 
through participation in continuing 
education or other activities. 

(4) The definition of environmental 
professional provided above does not 
preempt state professional licensing or 
registration requirements such as those 
for a professional geologist, engineer, or 
site remediation professional. Before 
commencing work, a person should 
determine the applicability of state 
professional licensing or registration 
laws to the activities to be undertaken 

as part of the inquiry identified in 
§ 312.21 (b). 

(5) A person who does not qualify as 
an environmental professional under 
the foregoing definition may assist in 
the conduct of all appropriate inquiries 
in accordance with this part if such 
person is under the supervision or 
responsible charge of a person meeting 
the definition of an environmental 
professional provided above when 
conducting such activities. 

Relevant experience, as used in the 
definition of environmental professional 
in this section, means: participation in 
the performance of all appropriate 
inquiries investigations, environmental 
site assessments, or other site 
investigations that may include 
environmental analyses, investigations, 
and remediation which involve the 
understanding of surface and subsurface 
environmental conditions and the 
processes used to evaluate these 
conditions and for which professional 
judgment was used to develop opinions 
regarding conditions indicative of 
releases or threatened releases (see 
§ 312.l(c)) to the subject property. 

Good faith means: the absence of any 
intention to seek an unfair advantage or 
to defraud another party; an honest and 
sincere intention to fulfill one's 
obligations in the conduct or transaction 
concerned. 

Institutional controls means: non
engineered instruments, such as 
administrative and/or legal controls, 
that help to minimize the potential for 
human exposure to contamination and/ 
or protect the integrity of a remedy. 

§ 312.11 References. 

The following industry standards may 
be used to comply with the 
requirements set forth in §§ 312.23 
through 312.31: 

(a) The procedures of ASTM 
International Standard E1527-05 
entitled "Standard Practice for 
Environmental Site Assessments: Phase 
I Environmental Site Assessment 
Process." 

(b) [Reserved) 

Subpart C-Standards and Practices 

§312.20 All appropriate Inquiries. 

(a) "All appropriate inquiries" 
pursuant to CERCLA section 101(35)(B) 
must be conducted within one year 
prior to the date of acquisition of the 
subject property and must include: 

(1) An inquiry by an environmental 
professional (as defined in§ 312.10), as 
provided in§ 312.21; 

(2) The collection of information 
pursuant to § 312.22 by persons 
identified under § 312. l(b); and 
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(3) Searches for recorded 
environmental cleanup liens, as 
required in § 312.25. 

(b) Notwithstanding paragraph (a) of 
this section, the following components 
of the all appropriate inquiries must be 
conduct!)d or updated_ ~ithin 18.0 days 
of and prior to the date of acquisition of 
the subject property: 

(1) Interviews with past and present 
owners, operators, and occupants (see 
§312.23); 

(2) Searches for recorded 
environmental cleanup liens (see 
§312.25); 

(3) Reviews of federal, tribal, state, 
and local government records (see 
§ 312.26); 

(4) Visual inspections of the facility 
and of adjoining properties (see 
§ 312.27); and 

(5) The declaration by the 
environmental professional (see 
§ 312.21(d)). 

(c) All appropriate inquiries may 
include the results of and information 
contained in an inquiry previously 
conducted by, or on the behalf of, 
persons identified under§ 312.1(b) and 
who are responsible for the inquiries for 
the subject property, provided: 

(1) Such information was collected 
during the conduct of all appropriate 
inquiries in compliance with the 
requirements of CERCLA sections 
101(35)(8), 101(40)(8) and 
107(q)(A)(viii); 

(2) Such information was collected or 
updated within one year prior to the 
date of acquisition of the subject 
property; 

(3) Notwithstanding paragraph (b)(2) 
of this section, the following 
components of the inquiries were 
conducted or updated within 180 days 
of and prior to the date of acquisition of 
the subject property: 

(i) Interviews with past and present 
owners, operators, and occupants (see 
§ 312.23); 

(ii) Searches for recorded 
environmental cleanup liens (see 
§ 312.25); 

(iii) Reviews of federal. tribal, state, 
and local government records (see 
§ 312.26); 

(iv) Visual inspections of the facility 
and of adjoining properties (see 
§ 312.27); and 

(v) The declaration by the 
environmental professional (see 
§ 312.Zl(d)). 

(4) Previously collected information is 
updated to include relevant changes in 
the conditions of the property and 
specialized knowledge, as outlined in 
§ 312.28, of the persons conducting the 
all appropriate inquiries for the subject 
property, including persons identified 

in §312.l(b) and the environmental 
professional, defined in§ 312.10. 

(d) All appropriate inquiries can 
include the results of report(s) specified 
in§ 312.21(c), that have been prepared 
by or for other persons, provided that: 

(lj The report(s) meets the objectives 
and performance factors of this 
regulation, as specified in paragraphs (e) 
and (0 of this section; and 

(2) The person specified in§ 312.l(b) 
and seeking to use the previously 
collected information reviews the 
information and conducts the additional 
inquiries pursuant to§§ 312.28, 312.29 
and 312.30 and the all appropriate 
inquiries are updated in paragraph (b)(3) 
of this section, as necessary. 

(e) Objectives. The standards and 
practices set forth in this part for All 
Appropriate Inquiries are intended to 
result in the identification of conditions 
indicative of releases and threatened 
releases of hazardous substances on, at, 
in, or to the subject J>roperty. 

(1) In performing the all appropriate 
inquiries, as defined in this section and 
provided in the standards and practices 
set forth this subpart, the persons 
identified under§ 312.l(b)(l) and the 
environmental professional, as defined 
in§ 312.10, must seek to identify 
through the conduct of the standards 
and practices set forth in this subpart1 
the following types of information about 
the subject property: 

(i) Current and past property uses and 
occupancies; 

(ii) Current and past uses of 
hazardous substances; 

(iii) Waste management and disposal 
activities that could have caused 
releases or threatened releases of 
hazardous substances; 

(iv) Current and past corrective 
actions and response activities 
undertaken to address past and on-going 
releases of hazardous substances; 

(v) Engineering controls; 
(vi) Institutional controls; and 
(vii) Properties adjoining or located 

nearby the subject property that have 
environmental conditions that could 
have resulted in conditions indicative of 
releases or threatened releases of 
hazardous substances to the subject 
property. 

(2) In the case of persons identified in 
§ 312.l(b)(Z), the standards and 
practices for All Appropriate Inquiries 
set forth in this part are intended to 
result in the identification of conditions 
indicative of releases and threatened 
releases of hazardous substances, 
pollutants, contaminants, petroleum 
and petroleum products, and controlled 
substances (as defined in 21 U.S.C. 802) 
on, at, in, or to the subject property. In 
performing the all appropriate inquiries, 

as defined in this section and provided 
in the standards and practices set forth 
in this subpart, the persons identified 
under§ 312.l(b) and the environmental 
professional, as defined in § 312. to, 
must seek to identify through the 
coriduct of the standards and practices 
set forth in this subpart, the following 
types of information about the subject 
property: 

(i) Current and past property uses and 
occupancies; 

(ii) Current and past uses of 
hazardous substances, pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802); 

(iii) Waste management and disposal 
activities; 

(iv) Current and past corrective 
actions and response activities 
undertaken to address past and on-going 
releases of hazardous substances 
pollutants, contaminants, petroleum 
and petroleum products, and controlled 
substances (as defined in 21 U.S.C. 802); 

(v) Engineering controls; 
(vi) Institutional controls; and 
(vii) Properties adjoining or located 

nearby the subject property that have 
environmental conditions that could 
have resulted in conditions indicative of 
releases or threatened releases of 
hazardous substances, pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802) to the subject 
property. 

(fl Peeformance factors. In performing 
each of the standards and practices set 
forth in this subpart and to meet the 
objectives stated in paragraph (e) of this 
section, the persons identified under 
§ 312.l(b) or the environmental 
professional as defined in § 312.10 (as 
appropriate to the particular standard 
and practice) must seek to: 

(1) Gather the information that is 
required for each standard and practice 
listed in this subpart that is publicly 
available, obtainable from its source 
within reasonable time and cost 
constraints, and which can practicably 
be reviewed; and 

(2) Review and evaluate the 
thoroughness and reliability of the 
information gathered in complying with 
each standard and practice listed in this 
subpart taking into account information 
gathered in the course of complying 
with the other standards and practices 
of this subpart. 

(g) To the extent there are data gaps 
(as defined in§ 312.10) in the 
information developed as part of the 
inquiries in paragraph (e) of this section 
that affect the ability of persons 
(including the environmental 
professional) conducting the all 
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appropriate inquiries to identify 
conditions indicative of releases or 
threatened releases in each area of 
inquiry under each standard and 
practice such persons should identify 
such data gaps, identify the sources of 

-=-_ lnfnQ?ation:consulte.~to_ad_dress such 
data gaps, and comment upon the 
significance of such data gaps with , 
regard to the ability to identify 
conditions indicative of releases or 
threatened releases of hazardous 
substances [and in the case of persons 
identified in§ 312.1(b)(2), hazardous 
substances, pollutants, contaminants, 
petroleum and petroleum products, and 
controlled substances (as defined in 21 
U.S.C. 802)) on, at, in, or to the subject 
property. Sampling and analysis may be 
conducted to develop information to 
address data gaps. 

(h) Releases and threatened releases 
identified as part of the all appropriate 
inquiries should be noted in the report 
of the inquiries. These standards and 
practices however are not intended to 
require the identification in the written 
report prepared pursuant to§ 312.21(c) 
of quantities or amounts, either 
individually or in the aggregate, of 
hazardous substances pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802) that because 
of said quantities and amounts, 
generally would not pose a threat to 
human health or the environment. 

§ 312.21 Results of Inquiry by an 
environmental professional. 

(a) Persons identified under§ 312.l(b) 
must undertake an inquiry, as defined 
in paragraph (b) of this section, by an 
environmental professional. or 
conducted under the supervision or 
responsible charge of, an environmental 
professional, as defined in§ 312.10. 
Such inquiry is hereafter referred to as 
"the inquiry of the environmental 
professional." 

(b) The inquiry of the environmental 
professional must include the 
requirements set forth in §§ 312.23 
(interviews with past and present 
owners * * *), 312.24 (reviews of 
historical sources * * *), 312.26 
(reviews of government records), 312.27 
(visual inspections), 312.30 (commonly 
known or reasonably ascertainable 
information). and 312.31 (degree of 
obviousness of the presence* * •and 
the ability to detect the contamination 
• • *).In addition, the inquiry should 
take into account information provided 
to the environmental professional as a 
result of the additional inquiries 
conducted by persons identified in 
§ 312.l(b) and in accordance with the 
requirements of§ 312.22. 

(c) The results of the inquiry by an paragraphs (a)(1} through (a)(4) below 
environmental professional must be and may provide the information 
documented in a written report that, at associated with such inquiries to the 
a minimum, includes the following: environmental professional responsible 

(1) An opinion as to whether the for conducting the activities listed in 
inquiry has identified conditions § 312.21: 
!ndicative·~~th_rQattined . (lb~ue_qub.:e.d:by..§ 312.25,~~- If n!?_l .. 
r8leases of hazardous substances rana in . otherwise obtained by the 
the case of inquiries conducted for environmental professional, 
persons identified in§ 312.1(b)(2) environmental cleanup Jieos against the 
conditions indicative of releases and subject property that are filed or 
threatened releases of pollutants, recorded under federal, tribal, state, or 
contaminants, petroleum and petroleum local law: 
products, and controlled substances (as (2) As required by § 312.28, 
defined in 21 U.S.C. 802)) on, at, in, or. specialized knowledge or experience of 
to the subject property; the person identified in§ 312.l(b); 

(2) An identification of data gaps (as (3) As required by § 312.29, the 
defined in§ 312.10) in the information relationship of the purchase price to the 
developed as part of the inquiry that fair market value of the subject property, 
affect the ability of the environmental if the property was not contaminated; 
professional to identify conditions and 
indicative of releases or threatened (4) As required by§ 312.30, and if not 
releases of hazardous substances [and in otherwise obtained by the 
the case of inquiries conducted for environmental professional, commonly 
persons identified in§ 312.1(b)(2) known or reasonably ascertainable 
conditions indicative of releases and information about the subject property. 
threatened releases of pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802)) on, at, in, or 
to the subject property and comments 
regarding the significance of such data 
gaps on the environmental 
professional's ability to provide an 
opinion as to whether the inquiry has 
identified conditions indicative of 
releases or threatened releases on, at, in, 
or to the subject property. If there are 
data gaps such that the environmental 
professional cannot reach an opinion 
regarding the identification of 
conditions indicative of releases and 
threatened releases, such data gaps must 
be noted in the environmental 
professional's opinion in paragraph 
(c)(l) ofthis section; and 

(3) The qualifications of the 
environmental professional(s). 

(d) The environmental professional 
must place the following statements in 
the written document identified in 
paragraph (c) of this section and sign the 
document: 

"(I, Wei declare that, to the best of lmy, 
our) professional knowledge and behef, (I, 
we) meet the defirut1on of Environmental 
Professional as defined m § 312 10 of this 
part" 

"(I, We) have the specific qualificallons 
based on educallon, trammg, and experience 
to assess a property of the nature, history, 
and selling of the subject property (I, We) 
have developed and perfonned the all 
appropriate inquiries m confonnance with 
the standards and practices set forth in 40 
CFR Part 312." 

§ 312.22 Additional Inquiries. 
(a) Persons identified under§ 312.l(b) 

must conduct the inquiries listed in 

§312.23 Interview& with past and present 
owners, operators, and occupants. 

(a) Interviews with owners, operators, 
and occupants of the subject property 
must be conducted for the purposes of 
achieving the objectives and 
performance factors of§ 312.ZO(e) and 
(fl. 

(b) The inquiry of the environmental 
professional must include interviewing 
the current owner and occupant of the 
subject property. H the property has 
multiple occupants, the inquiry of the 
environmental professional shall 
include interviewing major occupants, 
as well as those occupants likely to use, 
store, treat, handle or dispose of 
hazardous substances [and in the case of 
inquiries conducted for persons 
identified in§ 31Z.1(b)(2) pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802)), or those who 
have likely done so in the past. 

(c) The inquiry of the environmental 
professional also must include, to the 
extent necessary to achieve the 
objectives and performance factors of 
§ 312.20(e) and (f), interviewing one or 
more of the following persons: 

(1) Current and past facility managers 
with relevant knowledge of uses and 
physical characteristics of the property; 

(2) Past owners, occupants, or 
operators of the subject property; or 

(3) Employees of current and past 
occupants of the subject property. 

(d) In the case of inquiries conducted 
at "abandoned properties," as defined 
in§ 312.10. where there is evidence of 
potential unauthorized uses of the 
subject property or evidence of 
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uncontrolled access to the subject 
property, the environmental 
professional's inquiry must include 
interviewing one or more (as necessary) 
owners or occupants of neighboring or 
nearby properties from which it appears 
possible-to have observed uses of, or 
releases at, such abandoned properties 
for the purpose of gathering information 
necessary to achieve the objectives and 
perfonnance factors of§ 312.20(e) and 
(f). 

§ 312.24 Reviews of hlstorlc:al sources of 
Information. 

(a) Historical documents and records 
must be reviewed for the purposes of 
achieving the objectives and 
performance factors of§ 312.20(e) and 
(fl. Historical documents and records 
may include, but are not limited to, 
aerial photographs, fire insurance maps, 
building department records, chain of 
title documents, and land use records. 

(b) Historical documents and records 
reviewed must cover a period of time as 
far back in the history of the subject 
property as it can be shown that the 
property contained structures or from 
the time the property was first used for 
residential, agricultural, commercial, 
industrial, or governmental purposes. 
For the purpose of achieving the 
objectives and performance factors of 
§ 312.ZO(e) and (f), the environmental 
professional may exercise professional 
judgment in context of the facts 
available at the time of the inquiry as to 
how far back in time it is necessary to 
search historical records. 

§ 312.25 Searches for recorded 
envlronmental cleanup llena. 

(a) All appropriate inquiries must 
include a search for the existence of 
environmental cleanup liens against the 
subject property that are filed or 
recorded under federal, tribal, state, or 
local law. 

(b) All information collected 
regarding the existence of such 
environmental cleanup liens associated 
with the subject property by persons to 
whom this part is applicable per 
§ 31Z.1(b) and not by an environmental 
professional, may be provided to the 
environmental professional or retained 
by the applicable party. 

§ 312.26 Reviews of Federal, State, Tribal, 
and local government records. 

(a) Federal, tribal, state, and local 
government records or data bases of 
government records of the subject 
property and adjoining properties must 
be reviewed for the purposes of 
achieving the objectives and 
performance factors of§ 312.ZO(e) and 
(fl. 

(b) With regard to the subject 
property, the review offederal, tribal, 
and state government records or data 
bases of such government records and 
local government records and data bases 
of such records should include: 

(1) Records of·r~ported-releases or 
threatened releas~s. including site 
investigation reports for the subject 
property; 

(2) Records of activities, conditions, 
or incidents likely to cause or contribute 
to releases or threatened releases as 
defined in§ 312.l(c), including landfill 
and other disposal unit location records 
and permits, storage tank records and 
permits, hazardous waste handler and 
generator records and permits, federal, 
tribal and state government listings of 
sites identified as priority cleanup sites, 
and spill reporting records; 

(3) CERCLIS records; 
(4) Public health records; 
(5) Emergency Response Notification 

System records; 
(6) Registries or publicly available 

lists of engineering controls; and 
(7) Registries or publicly available 

lists of institutional controls, including 
environmental land use restrictions, 
applicable to the subject property. 

{c) With regard to nearby or adjoining 
properties, the review of federal, tribal, 
state, and local government records Of. 
databases of government records should 
include the identification of the 
following: 

(1) Properties for which there are 
government records of reported releases 
or threatened releases. Such records or 
databases containing such records and 
the associated distances from the subject 
property for which such information 
should be searched include the 
following: 

(i) Records of NPL sites or tribal- and 
state-equivalent sites (one mile); 

(ii) RCRA facilities subject to 
corrective action (one mile); 

(iii) Records of federally-registered, or 
state-permitted or registered, hazardous 
waste sites identified for investigation 
or remediation, such as sites enrolled in 
state and tribal voluntary cleanup 
programs and tribal- and state-listed 
brownfields sites (one-half mile); 

(iv) Records of leaking underground 
storage tanks (one·half mile); and 

(2) Properties that previously were 
identified or regulated by a government 
entity due to environmental concerns at 
the property. Such records or databases 
containing such records and the 
associated distances from the subject 
property for which such infonnation 
should be searched include the 
following: 

(i) Records of delisted NPL sites (one
half mile); 

(ii) Registries or publicly available 
lists of engineering controls (one-half 
mile); and 

(iii) Records of former CERCLIS sites 
with no further remedial action notices 
(one-half mile). 
· (3) Properties for which there are 

records of federally-permitted, tribal
permitted or registered, or state-·· · 
permitted or registered waste 
management activities. Sur:h records or 
data bases that may contain such 
records include the following: 

(i) Records ofRCRA small quantity 
and large quantity generators (adjoining 
properties); 

(ii) Records of federally-permitted, 
tribal-permitted, or state-permitted (or 
registered) landfills and solid waste 
management facilities (one-half mile); 
and 

(iii) Records of registered storage 
tanks (adjoining property). 

(4) A review of additional government 
records with regard to sites identified 
under paragraphs (c)(1) through (c)(3) of 
this section may be necessary in the 
judgment of the environmental 
professional for the purpose of 
achieving the objectives and 
performance factors of§ 312.ZO(e) and 
(fl. 

(d) The search distance from the 
subject property boundary for reviewing 
government records or databases of 
government records listed in paragraph 
(c) of this section may be modified 
based upon the professional judgment of 
the environmental professional. The 
rationale for such modifications must be 
documented by the environmental 
professional. The environmental 
professional may consider one or more 
of the following factors in determining 
an alternate appropriate search distance: 

(1) The nature and extent of a release; 
(2) Geologic, hydrogeologic, or 

topographic conditions of the subject 
property and surrounding environment; 

(3) Land use or development 
densities; 

(4) The property type; 
(5) Existing or past uses of 

surrounding properties; 
(6) Potential migration pathways (e.g., 

groundwater flow direction, prevalent 
wind direction); or 

(7) Other relevant factors. 

§ 312.27 Visual inspections of the taclllty 
and of adjoining properties. 

(a) For the purpose of achieving the 
objectives and performance factors of 
§ 31 Z.20(e) and (f), the inquiry of the 
environmental professional must 
include: 

(1) A visual on-site inspection of the 
subject property and facilities and 
improvements on the subject property, 
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including a visual inspection of the 
areas where hazardous substances may 
be or may have been used, stored, 
treated, handled, or disposed. Physical 
limitations to the visual inspection must 
be noted. 

(2) A visual inspection of adjoining 
properties, from the sub1ect property 
line, public rights-of-way, or other 
vantage point (e.g., aerial photography), 
including a visual inspection of areas 
where hazardous substances may be or 
may have been stored, treated, handled 
or disposed. Physical limitations to the 
inspection of adjacent properties must 
be noted. 

(b) Persons conducting site 
characterization and assessments using 
a grant awarded under CERCLA section 
104(k)(2)(B) must include in the 
inquiries referenced in§ 312.27(a) 
visual inspections of areas where 
hazardous substances, and may include, 
as applicable per the terms and 
conditions of the grant or cooperative 
agreement, pollutants and 
contaminants, petroleum and petroleum 
products, and controlled substances as 
defined in 21 U.S.C. 802 may be or may 
have been used, stored, treated, handled 
or disposed at the subject property and 
adjoining properties. 

(c) Except as noted in this subsection, 
a visual on-site inspection of the subject 
property must be conducted. In the 
unusual circumstance where an on-site 
visual inspection of the subject property 
cannot be performed because of 
physical limitations, remote and 
inaccessible location, or other inability 
to obtain access to the property, 
provided good faith (as defined in 
§ 312.10) efforts have been taken to 
obtain such access, an on-site inspection 
will not be required. The mere refusal 
of a voluntary seller to provide access to 
the subject property does not constitute 
an unusual circumstance. In such 
unusual circumstances, the inquiry of 
the environmental professional must 
include: 

(1) Visually inspecting the subject 
property via another method (such as 
aerial imagery for large properties), or 
visually inspecting the subject property 
from the nearest accessible vantage 
point (such as the property line or 
public road for small properties); 

(2) Documentation of efforts 
undertaken to obtain access and an 
explanation of why such efforts were 
unsuccessful; and 

(3) Documentation of other sources of 
information regarding releases or 
threatened releases at the subject 
property that were consulted in 
accordance with § 312.20(e). Such 
documentation should include 
comments by the environmental 

professional on the significance of the 
failure to conduct a visual on-site 
inspection of the subject property with 
regard to the ability to identify 
conditions indicative of releases or 
threatened releases on, at, in, or to the 
subject property, if any. 

§ 312.28 Specialized knowledge or 
experience on the part of the defendant. 

(a) Persons to whom this part is 
applicable per§ 312. l(b) must take into 
account, their specialized knowledge of 
the subject property, the area 
surrounding the subject property, the 
conditions of adjoining properties, and 
any other experience relevant to the 
inquiry, for the purpose of identifying 
conditions indicative of releases or 
threatened releases at the subject 
property, as defined in§ 312.l(c). 

(b) All appropriate inquiries, as 
outlined in§ 312.20, are not complete 
unless the results of the inquiries talce 
into account the relevant and applicable 
specialized knowledge and experience 
of the persons responsible for 
undertaking the inquiry (as described in 
§ 312.1(b)). 

§ 312.29 The relationship of the purchase 
price to the value of the property, If the 
property was not contaminated. 

(a) Persons to whom this part is 
applicable per§ 312.l(b) must consider 
whether the purchase price of the 
subject property reasonably reflects the 
fair market value of the property, if the 
property were not contaminated. 

(b) Persons who conclude that the 
purchase price of the subject property 
does not reasonably reflect the fair 
market value of that property, if the 
property were not contaminated, must 
consider whether or not the differential 
in purchase price and fair market value 
is due to the presence of releases or 
threatened releases of hazardous 
substances. 

(c) Persons conducting site 
characterization and assessments with 
the use of a grant awarded under 
CERCLA section 104(k)(2)(B) and who 
know that the purchase price of the 
subject property does not reasonably 
reflect the fair market value of that 
property, if the property were not 
contaminated, must consider whether or 
not the differential in purchase price 
and fair market value is due to the 
presence of releases or threatened 
releases of hazardous substances, 
pollutants, contaminants, petroleum 
and petroleum products, or controlled 
substances as defined in 21 U.S.C. 802. 

§ 312.30 Commonly known or reaaonably 
ascertainable lnfonnatlon about the 
property. 

(a) Throughout the inquiries, persons 
to whom this part is applicable per 
§312.l(b) and environmental 
professionals CO!lducting the inquiry 
must take into account commonly 
known or reasonably ascertainable 
information within the local community 
about the subject property and consider 
such infonnation when seeking to 
identify conditions indicative of 
releases or threatened releases, as set 
forth in§ 312.t(c), at the subject 
property. 

(b) Commonly known infonnation 
may include information obtained by 
the person to whom this part applies in 
§ 312.l(b) or by the environmental 
professional about releases or 
threatened releases at the subject 
property that is incidental to the 
information obtained during the inquiry 
of the environmental professional. 

(c) To the extent necessary to achieve 
the objectives and performance factors 
of§ 312.20(e) and (f), persons to whom 
this part is applicable per§ 312.l(b) and 
the environmental professional must 
gather information from varied sources 
whose input either individually or taken 
together may provide commonly known 
or reasonably ascertainable information 
about the subject property; the 
environmental professional may refer to 
one or more of the following sources of 
information: 

(1) Current owners or occupants of 
neighboring properties or properties 
adjacent to the subject property; 

(2) Local and state government 
officials who may have knowledge of, or 
information related to, the subject 
property; 

(3) Others with knowledge of the 
subject property; and 

(4) Other sources of information (e.g .• 
newspapers, Web sites, community 
organizations, local libraries and 
historical societies). 

§312.31 The degree of obviousness of the 
presence or likely presence of 
contamination at the property, and the 
ability to detect the contamination by 
appropriate Investigation. 

(a) Persons to whom this part is 
applicable per§ 312.l(b) and 
environmental professionals conducting 
an inquiry of a property on behalf of 
such persons must take into account the 
information collected under§ 312.23 
through 312.30 in considering the 
degree of obviousness of the presence of 
releases or threatened releases at the 
subject property. 

(b) Persons to whom this part is 
applicable per§ 312.l(b) and 
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environmental professionals conducting 
an inquiry of a property on behalf of 
such persons must take into account the 
information collected under§ 312.23 
through 312.30 in considering the 

ability to detect contamination by 
appropriate investigation. The inquiry 
of the environmental professional 
should include an opinion regarding 

additional appropriate investigation, if 
any. 

IFR Doc. 05-21455 Filed tD-31-05; 8:45 am! 
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CERCLA Enforcement Policies on the Internet 

The address below lists all ofEPA's CERCLA Enforcement policies. 

http://www.epa.gov/compliance/resources/policies/cleanup/superfund 

All CERCLA Enforcement policies from 1983 on are listed by name. To get into more specific 
policies that involve landowner liability issues, one can click on "landowner liability" to find 
those specific policies. 

Helen Keplinger, Attorney-Advisor 
OECA/OSRE/RSD 
PHONE 301-229-5526 
FAX 301-229-3954 
VOICE MAIL 202-564-4221 
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MultiDex~ 
Quick RelMnte lnd!l System 



PRP Search Issues 
at Mercury Release Sites 



WILDA WATSON COBB 

Wilda Watson Cobb is an Associate Regional Counsel for the U.S. EPA Region 4 in the 
Environmental Accountability Division office of CERCLNWater Legal Support. In her capacity 
as an attorney with Region 4 Ms. Cobb provides advice and assistance on legal matters including 
enforcement and policy matters Her particular areas of expertise in the CERCLA Office are 
emergency response and removal issues and issues involving the National Contingency Plan 
(NCP). Most recently Ms. Cobb has been working on the hurricane response and the revisions to 
theNCP. 

Ms. Cobb has been involved in writing the recently published guidance document "Determinations 
Regarding Which Sites are "Eligible Response Sites" under CERCLA Section 101(4l(C) (i), as 
added By the Small Business Liability Relief and Brownfields Revitalization Act." Ms Cobb has 
spoken on issues dealing with the new Brownfields Act and has lectured on the National 
Contingency Plan. 

Ms. Cobb has received several bronze metals over the past 14 years for her work at EPA In 
2002, she received a National Notable Achievement Award for her work on the 300 million gallon 
release of coal slurry into the waters of Martin County, Kentucky. She earned her J.D. in 1991 
from the University Of South Carolina School of Law and her B.A. Summa cum laude, in 1986 
from Wofford College. She is member of the Georgia Bar. 



MERCURY RELEASES 
(IN RESIDENCES AND PUBLIC BUILDINGS) 

Wilda Cobb 
Region 4 

Mercury-specific Laws 

• Mercury-Containing and Rechargeable Battery 
Management Act of 1996 

• Clean Air Act 

• Clean Water Act 

• RCRA 

• Safe Drinking Water Act 

Three forms of Mercury 

• Elemental Mercury 

• Inorganic Mercury 

• Organic Mercury 
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SPECIFIC ISSUES 
• Use of federal dollars to cleanup and restore 

private propertv-(especially when the property 
owner is a PRP) · 

• Under what circumstance should EPA pursue 
cost recovery from education institutions and 
home owners. 

• These are generally releases that are indoor. 
• The cleanup may indude disposal of personal 

property. 
• Cleanups may require relocation of residents 
• Medical issues conceming residents 

WHERE IS THIS MERCURY 

• People keep jars of mercury in their homes 
• Blood Pressure devices and other medical 

instruments, 
• Barometers and manometers 
• Has been found at industrial sites 
• Dental offices 
• Schools labs 
• Antique Grandfather clock 

Cont'd 
• Use in folk medicine and religious 

purposes 

• Power Companies and other industries 
that use mercury switches, etc. 
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WHERE ARE THESE RELEASES 
OCCURRING 

• Hospitals 

• Doctor and dental offices 

• Non-profit clinics 

• Schools and school buses 

• Private Residences and cars 

WHY WORRY ABOUT SUCH A 
SMALL RELEASE 

• Relatively small amounts can result in 
dangerous levels of mercury vapor. 

• Exposure to mercury vapor can affect 
brain and central nervous system 

• Low levels of mercury exposure have 
been associated with learning problems in 
children. 

• Mercury can be absorbed through the skin 
and accumulate in the kidneys. 
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PRPs 

• Owners of the property that is subject to 
the cleanup · 

• Owner of the mercury/or generator 

• Who caused the release 

LIABILITY 

• Strict liability v. Negligence 

• Enforcement discretion 

Insurance 

• Ask for all insurance polices 

• There may be may be more than one 
policy 

• Mortgage Insurance 

• Get Assignments signed 
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ABILITY TO PAY 

• Along with Insurance policies you will need 
to get all the financial information. 

QUESTIONS 

• Where did the mercury come from? 

• How did the release occur? 

• Were responsible actions taken to contain the 
release? 

• Was an adult (over 18 years old) involved m the 
acquisition, ownership, storage, or release of the 
mercury? 

EDUCATIONAL INSTITUTIONS 

• Did the mercury come from the school? 

• How was it stored? 

• Why did the School have the mercury? 
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REPLACEMENT & RELOCATION 
COSTS 

Temporary relocation of the residents may 
be required during the cleanup for their 
health/safety. 

In some cases permanent relocations are 
required. 

Private/personal property may be 
contaminated and need to be disposed of 
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MultiDex·· 
Outklleletenc•lndaxSystsm 



Corporate Business 
Practices & Liability 



LEO J. MULLIN 

Mr. Mullin is a cost recovery expert for the United States Environmental Protection Agency, Region 
III. He joined EPA as a civil investigator in October 1989. Mr. Mullin's responsibilities include 
conducting and/or overseeing PRP searches; working with the Office of Regional Counsel and 
Department of Justice on Cost Recovery complaints; making determinations associated with corporate 
veil piercing, corporate successor liability; ability to pay and financial assurance. Mr. Mullin also assists 
in responding to questions concerning potential liability from the purchase of contaminated property. 
Mr. Mullin has testified as an expert witness on matters such as ability to pay, financial analysis and 
property valuation. He has also submitted testimony regarding issues such as corporate veil piercing, 
corporate successor liability, and the costs of site cleanups. From 1982 to 1989 Mr. Mullin was 
employed as a Revenue Officer by the Internal Revenue Service and prior to 1982, Mr. Mullin worked 
for an urban redevelopment consultant. Mr. Mullin received a B.A. in Politics from St. Joseph's 
University in 1982. 



JOSEPH TIEGER 

Joseph Tieger is a senior environmental protection specialist and team leader in the Office of Site 
Remediation Enforcement, Regional Support Division, U.S. Environmental Protection Agency, 
Washington, D.C. He began his career with the federal government as a biologist with the San 
Francisco District, Army Corps of Engineers, Regulatory Program. He then worked for the U.S. Fish 
and Wildlife Service in California, Missouri and Washington, D.C Joe has been with the EPA 
CERCLA program since 1989. He has focused on enforcement issues relating to the cleanup of 
hardrock mine sites and the associated processing and smelting facilities. Joe is considered to be the 
enforcement program's expert on mine sites, divided estates, and the application of CERCLA liability 
at public/private sites. Joe has a B.A. and M.A in Biology, from San Francisco State University, an 
M.A. Public Administration, and a Juris Doctor, from George Washington University. He is a member 
of the Maryland Bar. 



CorpWars , .... 

A series of case examples 
that discusses 

common business practices 

EPISODE 1 
Car Wars 

FORD 

DODGE 

Henry Ford v. John F. Dodge 
In 1916, the Ford Motor Company earned 

surpluses in excess of $100,000,000. 

The company's president and majority stockholder, Henry Ford, 
sought to stop declaring dividends for investors, 

and cut prices below the price for which 
they could actually sell cars, 

while at the same time increasing the number of 
persons employed by his company. 

Ford said that he wanted to increase the number of people 
who could afford to buy his cars. 
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Henry Ford 

"My ambition is to employ still more men, to spread the benefits of 
this industrial system to the greatest possi>le number, to help them 
build up !her lives and their homes. To do this - are putting the 
greatest share of our profits back in the business.• 

Henry Ford 

John F. Dodge and others filed an action to cooipel the 
declaration of dividends. 

Show me the money!!! 
r'd--IO) John F. e 

DODGE v. FORD MOTOR CO. 
SUPREME COURT OF •CHIG4N 

204 Mich. 451; 170 N.W. 1611; 1119 -· LEXIS 720; 3 A.L.R. -413 

The Court held that a business corporation is organized 
primarily for the profit of the stockholders. 

The discretion of the directors is to be exercised 
in the choice of means to attain that end, 

and does not extend to the reduction of profits 

or the nondistribution of profits among stockholders 
in order to benefit the public, 

The court upheld the order of the trial court requiring that 
directors declare an extra dividend of $19 million. 

DODGE v. FORD MOTOR CO. 

Lessons Learned 

Corporations exist for Profit 

Other benefits by the company are 
incidental. 

This is nothing personal it is just business. 
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Episode 2 - ASARCO 
American Smelting and Refining Company · 

a New Jersey corporation organized in 1899 

one of the world's leading producers of 
nonferrous metals, principally copper, lead, 

zinc, silver and molybdenum, 

from its own mines 

and through its 54.0% interest in 
Southern Peru Copper Corporation (SPCC). 
(Sowce 1995 SEC Fling) 

ASARCO 

Financial Statements 1995 
Eamings 

Assets 
Liability 
Equity 

$4.3b 
$2.6b 
$1 .7b 

Revenue $3.2b 
Expenses $2. 7b 
Net Income $ 500m 

Current Assets $1.2b 
Plant Property & Equipment $2.1b 
Other $1b 
Total Assets $4.3 

1995 Copper prices averaged a record $1 .35 per pound 

ASARCO ASSETS 

Assets? 
Or 

Liabilities? 
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ASARCO ASSETS 
Also included investments in other companies 

i ~ .. -a~~ 
1·'~~i 

Investment Assets: usually creates a concern in terms 
of value of the asset and in the ability to sell the asset. 

ASARCO ASSETS 
Why are investments 
easier to move? 

Selling the Plant 

, ·' ... _ •, ~ 

"1:filf.'~ :~t.f'i''l/~·! ~~ 
~.,..--i~~ 

"" 
Moving 

the 
stock 

ASARCO 

What happened? 

In 1995 
when copper was $1.35 
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ASARCO 1999 

In 1999 Copper sold for 
$0.67 

ASARCO 
Shareholder Response 

Response from some investors 

Grupo Mexico, a non-US Entity 
acquires ASARCO's stock 

Grupo as the parent of ASARCO 
Proposes to buy the stock 
in ASARCO's subsidiary 

Southern Peru Copper Co. (SPCC) 

ASARCO 
Why should I care if 
they sell to the parent? 

High level of existing 
Environmental Liabilities!!! 

US based assets have minimal value 

Investment in subsidiary is recorded at 
costs. not fair market value. 

Asset was being sold at less than 
fair market value to an insider. F--CXllecliol'I procedures A.d 
Federal-Ad 

SPCC was the buried Treasure 

SELL!!! 

NOW!!! 
Buy!!! 
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ASARCO 

What did we do? 

• 
2003 Settlement 

$1 OOm in 8 promissory notes 
3 year enforcement hiatus 

ASARCO 
Lessons Learned 

US' Intervenes 

• Make sure the Financial Assurance is, and remains, valid 
(Quick - dSty - lerge PRPa - bond rlltings) 

- If we have outstanding costs -file liens. 

-Promptly enforce the tems of the CD, AOC, UAO 
including the FA 

· - Watch out for asset sales, mergers, and reorganizations. 

- Communicate! Many PRPs are multi-regional PRPs. 

The Monsanto Solution 

Episode 3 

Monsanto Company 

In 1901 incorporated in Missouri as 
Monsanto Chemical Works 

In 1933 incorporated in Delaware as 
the Monsanto Company 

Monsanto Company identified itself in SEC Filings 
as the successor to 

Monsanto Chemical Works. 
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The Monsanto Solution 
By 1996 Monsanto listed its businesses as 
Agricultural, Phannaceutical and Chemical 

Agricultural 1996 
Sales $3b 
Net Income $540m 

Phannaceuticals 1995 
Sales $2b 
Net Income $76m 

Chemicals 1995 
Sales $3b 
Net Income $67m 

1995 
$2.4b 
$516m 

1994 
$1 .7b 
$131m 

1994 
$3.7b 
$286m 

1994 
$2.2b 
$477m 

1993 
$1.5b 
$54m 

1993 
$3.65b 
$282m 

The Monsanto Solution 

Earning Trends 

Agricultural LJ D 
Pharmaceutical 

Chemical <:;J 

The Monsanto Solution 
Sta~us Quo: 

Options 

One Profit Maker 
One up and coming star 
One has been 

Stay the Course 

Shut it down 

Sell 
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The Monsanto Solution 

The Solution was??? 

Solutia 
Incorporated 1n Apnl 1997 

in Delaware for the purpose of holding 
the Monsanto Chemical Business 

Solutia became an Independent Company 
in September 1997 

The Monsanto Solution 
The Pnce of Freedom 

01v1dend issued to all Monsanto Shareholder 
Of 1 common share of Soluba and 
1 preferred share purchase nght for Solutia 
For every five shares of Monsanto 

Soluba acquires the Chemicals Business 

Solutia agrees to indemnify Monsanto 
For ALL liabilities associated with the 
Chemicals Business 

The Monsanto Solution 
After the Sale 

Monsanto took steps to make Its worldwide operatrons 
more focused, produelrve and cost-effecllve. The effect of 
these actions benefited EBIT (Eamrngs Before Income Tax) 
by more than $400 mrlllon rn 1998 (SEC F1bngs) 

1999 Absent the Chemicals Business 
Monsanto merges wrth Phannacia & UpJohn, Inc., 
The Survivor to the merger is known as Phannac1a 
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The Monsanto Solution 
After the merger 

Pharmacia creates a new subsidiary 
that Is now known as 

Moaaanto Company 

The Board of Directors of Pharmacia then issue a 
dividend to Phannacia shareholders for stock in 

Monsanto Company. Monsanto is then 

Before the new Monsanto 1s spun off 
it agrees to indemnify Phannacia 

for the liabilities of the 
Chemicals Business 

The Monsanto Solution 

Subsequent to the Monsanto spin-off 
Pharmacia is acquired by 

Pfixer 

Phannacia currenUy remains as a 
subsidiary of Pfizer 

The Monsanto Solution 

But what happened to Solutia? 

Sales D 
Earnings D 

December 13, 2003 Soluba files for 
Chapter 11 Bankruptcy Protection 
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The Monsanto Solution 
Why is this important? 

Ba.sic Liability Theory 
A person 1s liable 

A person can minimize its liability 
by having another person, 

indemnify the habihty. 

As long as Solutia paid the bills, 
EPA was not hurt by the Solutia sp1noff 

The Monsanto Solution 
Without Solutia what happens? 

The current Monsanto did not create the liability 
but 1t has agreed to indemnify the liable party. 

Like Solutia, the new Monsanto may also 
not have the money for the cleanup. 

Letting the new Monsanto step in may like be 
switching one bankrupt PRP for another. 

Pharmacia is the enbty that created the liability. 
In order to minimize its liability, Pharmacia obtained 

two indemnification agreements. 
This minimizes Pharmac1a's habihty. 

It does not eliminate 1t 

The Monsanto Solution 
EPA must not forget the Past!!! 

Indemnifications are useful business tools. 

Indemnification can minimize liability 

Indemnifications do not eliminate liability 
107(a)(l)CERCLA 

It is okay to allow an indemnifying party 
take over the work 

10 



The Monsanto Solution 

Remember!!! 
Jedi mind tricks 

Work only 
On weak minds!!! 

But never lose the true identity of the liable party. 

Do not accept the answer that the old company 
does not exist without verifying this yourself. 

For Help 

Read about this issue by going to 

PRP Search Manual Section 3.6 
http~-.epa.90"/CX>fT1)1ilncolclunuploupelfundlptpmanuol .ttml 

OrContad 

Joe Tieger Leo MuHin 
202 564-4276 

tieger.joe@epa.gov 
215 814-3172 

Mullin.leo@eoa.gov 

Conclusion 

It is the nature 
of a corporation 

toeam profit 

Do not expect the corporation to be your friend. 

Learn the corporate games. 

Become aware of the tools that we have 
to address the actions of a business. 
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Topic Overview 

• What Is a Title Search 

>Why do we do a title search 

• Who conducts the title search 

r--; ,~· ,-:--- ___ ,. __ .. i - -- ~' :~:; :~ 

I . I ~~'~:.,. .. ~ 

Topics Overview 

>What Is a title esamlner 

>Title abstraction 

• Title searcher 

> How to start your tide search 

Introduction 

Puroose of the title search 

.Identify, present and past site ownen 

.Construct a chain ortltle 

AND 
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r-... - • 7-.- ....,.-
.- J • • '. 

I' I ___ ""'-.---2.LL_~ ~" ~ ~ 

INTRODUCTION 
• Develop PRP Leads 

• Develop a Potential Sne History 

• Can lead way to why other Contaminants 
where found on the sne 

l
,...__.._r"'-_....-_,_,_--. ...,-· - -- L., : , ,;- : ~r
'-r-----_.•. -----~--~':.___;.., .. ?.,~ ... ~ 

Introduction 

Purpose or lhe dlle search 

• ldentlry present and past operaton 

• Identify abutten 

.Indicate knowledgeable penons 

, ... " " 
• _____ _..I-._ .. ___ :!1&:._ __ ·-~ ... ........._(' .... - .... ..,........., .. 

The Title Search 

·A tllle sean:h Is a process whereb,· somtone 
"searches" lhe puhllr rerords oflhe rounry in "hlrh 
rerorcb of real propeny are loi:ated • 

• The searcher "Ill look through lhe GRANTOR (seller 
of the properly) and GRANTEE (buyer or the 
property) Indexes and e11mlne earh dorument 
rerorded roneernlng that panlrular parcel or land. 
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Why Do We Do A Tide Search 

A fall dtle aearch Involves mapping a i:h1ln of title by 
eHmlnlng all of the recorded deed1 concerning the 
property. /JBJJ. are used to transfer property from 
owner to owner. A Chain of Title Is establi1hed by 
determining that the present owner reeeived valid title 
from the prior owner, and that prior owner reeeived 
valid thle from that prior owner, etc. The passing from 
one owner directly to the nut Is called a link, and each 
llnk forms the Chain pflltk· 

~ . --··-:-~ ~·-. -----: ,:- ~ . -
- I " ~~t .. ..w....i--:-

Who Conducts A Title Search 

• Attorneys 

• Plrnlepll 

• Rnl Ealale Tiiie Abdnrton 

• Tiiie Eumlaen 

• Tiiie Sean:ben 

f""~·, ... ·------ - -- ~ ,,.. 
I •-----~~-~.!::..-_,.:·,_:..,.._....; 

What Is A Title Abstractor 

• Ahstracton summariu pertinent legal or 
Insurance details, sections or stat ates or case law 
from referenee books for e11mlnatlon, proof or 
ready reference. Tbe)" also search out titles to 
determine If tbe title deed Is correc1. 
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What Is A Title Examiner 

• Tiiie e11miners 11earch publir l'ftords and eumlne 
!Illes lo deiennlne a property tltle'1 legal condllion. 
They usually copy or summarize recorded documenls 
afreellng lltle to property, surh as mortgages, tru11 
deeds and conlncl. They may also prepare and Issue 
policies 1ha1 guaran1ee tlllr's legalily. 

What Is A Title Searcher 

•Sea rt hen Investigate real atate ruords, examine titles 
or summarize penineot legal or insuranre de1all1 for a 
variety or purposes. They may also compile lisb of 
mortgages, contncts and other tille related documents 
by searching publlr and prlvale records on behalf of 
law firms, real estate agencies, or lllle lnsuranee 
companies. 

r-1"'·'--'----...... , __ -!, ___ . __ ......,~_ ~ ..:..- . 

Starting Your Title Search 

, If you decide to hne a conrractor to do the search 
you should consider gelling auistanre In loratlng a 
firm affiliated "ith a national or Slate affiliated 
"Land Tille Association." 
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I ' I .. ~a._~~--...... ~ .... ~ 

Starting Your Title Search 

•To locate • national list of organizations log onto 

http;f/Jrw"·alta,org 

.cnrrently 33 sates have land title a11SOCiations 
which can proYlde asslsraoce in locating a firm 
and 1peclal llsues unique to that 1111&:. 

r-' -· -- ----. --~ -, <.' •' ' 
l._'.--____ __.1,_·-·--~~ •. ¢'~·· 

Scoping A Title Search 

, Now 111111 ,aa fouad 1 Orm to do ,aor !Ille mrcb 
,au aecd lo ICOpt IL Herc arc 1 few examples: 

ro.mnblgend Ensu!!bnnm Rs•n 
A report ldeadf)IDa Ille carnal owner of Ille 
1obJICI pniper!J. lbe report ladada Ynllag 
dftd. Ilea, mortpgt and Judameal lnform1daD, 
•• wtll 81 nseaed nlue, 1111 Ole aumber 1ad 1111 
... )'lllCllll-1. 

-
Deed Search 

• A report that identmes the present and previous 
ownerCs). It provides recording Information, 
legal description of the property and a copy of 
the actual Yesting deed. 
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II .1_:__ ___ ~,~-~!. 

I 

Mortgage And Assignment Search 

• A report that ldentlnes any outstanding mortpges, 
deed or trust secured b)' the 1ubject propert)'. This 
report pro' Ides all assignment Information related 
to any open mortgages. 

....... -- . - - . ----- -~· , :- ,·.·r .. 
- I --!IK-__ ~_,, .... :.__:.._,:d_ .... 

Tax Search 

~A report identifying the subjefl propeny b)' a ta1 
identification number. The report usually Includes 
the ane11ed value or the subject proper!)', 
e:semptlons (homestead and/or widow or 1ny other 
exemptions) and t11 payment status. 

''\> •. 
1....,_ ____ ~1 ______ ::-!'-. : __ ...:.. -~- •4--·-

Length And Breadth Or The Search 

Time frames: from when __ 10 when __ 
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r-.:::: --;--~--- ---- -··v -~ ..... 

' ' it.'..-""';~~~-·--~----

New EPA Initiative 

"Deeds/Development Restrictions" 

Better Known As: 

INSTITUTIONAL CONTROLS 

!"':': • .:. 
·- .. , ::r /·'"~ .. -- -

I 
---,- -~- -l_-:..-... ·. "l_ 

... ~~~.:~;-. _,.,, 
Examples of Title Search Terms 

W•rnaly Fanclmura hrtldaa Semrfl) Dold 
Dold• Proceedlaa 

PlalMaps Propert) Tu Trudi Aerflll 
Records Pb111C11r11ph1 

QalcllClalm Baallnlplcles Coademaadoas 0 Slabora 
Dold Maas• 

Mo111Qn JuqlllfDll Securily Natmar 
Aareeme•ll P.,adl1111 Actloa 

Deeodeall Mlaeral Certlllatloao -Lean 

t:memeau Liem RnlEIUlf DeedsarTrun 
Caa1rae11 

fi ,.,. ::-: -- - - .... - , ,...\ ,: : .: 
11 1 _____ __:_.~;,..~1.....,~c.. -~~._. •• .-. 
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Land Survey 

What Is A Land Survey 

A Land Sarvey la conducted to loc•te Hd rurk 
property conen Hd to determine tile loctition of 
monumem wblcb muk • property line, bou•duy 
or corner or• p•rcel of i.nc1. 

When ls A Surveyor Needed 

, When • line or corner loc•tloa la in dispute 

., Before conveying• lot from a longer tnct Hd the 
lot h•s not bftn surveyed 

, Determine site bounduies 

, Determine oper•ble units within a site 
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How Much Will My Survey Cost 

Facton to Consider: 

Purp<IW or Ille Surwy 

• Esistriice of Feaca 

;. Terral• It Veptalio•• 

;. Sellto• 

How Much Will My Survey Cost 

Facton to Consider: 

• Deed R-rc~ 

;. Number or An-es 

, U.blHty 

What CH The Survey Do For Me 

., Enmlne deeds .nd •djoiners 

;.. Seuch for evidence on the ground 

., See If there ne •ny problems 

10 



~. ·- ---- --- -- -- -- ---. 
11"!1!------.,t ---~·----~~'-:_ .. :-_.--

What Can The Survey Do For l\te 

i. Find and mark corner property 

; Make contour maps and show the elevatlons 

I 

r ..... -. '• -:- _ ... ----;:-r-:·"."1 - ~ , ... ~ ~l: -· ·y-..---

I ___ _____:.;_:;£'--~~ ,~L__ .. _.~:-

What Can The Survey Do For Me 

;, Locate: oll/ps •ells, bulldlogs, and fences 

, Determine right-or-way, encroachments, other 
poueulon evldenft! 

;. Appear (Surveyor) In hearlnp 11 an apen wllneu 

" 
.... . . 

l"i! ________ ---L..,-" ·~ I .. ~ ......... !.. .[.,:....._... 

Whet Does The Surveyor Need From Me 

, The purpose of the surve~· 

, Coples or BD)' deeds on the books 

, Coples or any pla15 

.. Information on propeny corners and lines 
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, Brief history of ownership · 

, Name and addreu of adjolnen 

, Information on propeny disputes 

What Does The Sul'\leyor Need From Me 

, The purpoae ortbe surve~ 

, Coples or any deeds on the books 

, Coples or any plats 

, Information on property corners and Ima 

. r·-,:--· . . .-. .. 
li..,... ____ _..1 ______ ,:;.;.~~~-~~-.....!.._.~-~'-..._·.".r'..tJi,..1-t~ 

What Should I Receive From The Sul'\leyon 

, Work done In accordance "Ith stale laws 

, Plal(1) 1bo"lng all necaury information for 
recording 

, A survey description that can be used in a deed 

, Certlned survey map 
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~ -, ... - - ~- - - --. __ , 
~ I 

I . .:.._..'::..._~ .. :...~, 
How Can I Obtain The Service Of A 

Licensed Land S~rveyor 

i. Ask lbe reglslry/recorder of deeds 

; American Soclel)' ofCMI Engineen 

. Nallonal Sociely of Professional Sunoeyon 

Property Evaluations And Assessments 

The Na1ure of Appraisal, the act of estimating 
the values of property 

..... ,, . ,,,.. ,. -1...,_ ____ _,1_. ____ ......;::......_ ___ . __ ..-... - - ___ .......,.._ 

Property Evaluations and Assessments 

Kn Aaornlspl DcDnltjons and Conrtpts. 

Appralsal lheol") depends on terlain key prlnclple and 

deDnl1lon1 
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,., .. 'fl( ... ~ !.. -Ii 

, ' : L __. .... .s. I ~-.:..._..J·~-

Property Evaluations and Assessments 

Key ConcePb; 

, Market Value 

:.. Market Price 

%~ 
.. Highest and Best Use <~ 
:.. UseValue 

r.;, -- -i 
- '.... 'lj'" :~., ,,-; -

I. I "C't4' .-.. ~::~.~~·~ ~ .... 
Property Evaluations and Assessments 

Mimi ritlm:; 

~ Marbt Valae 11 not Ille ume ••pm bal, lrtlle market Is 
ra111aably mmpedllfto prtcn and lit 11raa1 nldeace or 
Mllrbt Value 

> Tiie purpose ar IDDll appralul1 l1 10 derermlae 
M .. u1varues 

- - -1,.. ... ~,...... - :- ~ 

I 
I I ., ~,.. ~ • \ ______ ... ____ ..:.'. i...:,,-__:__.., .... _....:.~-

Property Evaluations and Assessments 

Market Price: 

Market Price 11 determined by thr lnttnerllon 
of supply and demand curves 
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Property Evaluations and Assessments 

Hlghr•! and Bel! Usr; 

Demand ror properly depends on potential utll!ty 
rather than utl!lty In current use. In a "ell runctioning 
marke!, buyers and sellers are •"are or !he various uses 
lo which a properly could be put, and !he market value 
Is based on Its most prontable legal use. 

I 

Property Evaluations and Assessments 

Use Value: 

Use Valur Is !he value of a propeny for a spedllc use 

:. Sales Comparison Approach 

• The Coll Approach 

• The Income Approaeh 

'.,... ,- - -
li.r· ____ _..1 ______ .::f-#.. __ · __ ••... ;,__ -~ ,r-· - -

Property Evaluations and Assessments 

Wbp Q!ndys11 !he ApnqlglfEyalunUgn• 

A ll•tr cenlnrd Appral.er/AllHIOr 

To nmt onr ror •our 1111< raa11rt: 
Tbr I ntrrn11lon1I AuorladOD or 
A1lfllln1 omce ... llO E111 Randolph 
Su·rn. Cblngo. llllaob 60601 

15 



rc:r- ./ -: .. ,, ~ -·. . _, 
1,._~~~~~'-~·~~-·_.(_..... 

· .. .]~:·.-, -
•-......z.:.__: I J'~~---0. .... 

Property Evaluations and Assessments 

Who Condpcu !he Appn!saVba!ua!lgn? 

A ..... certified Appnlltr/Aueaor 

• 1bc ln!Crmtloml Appnl11n Calld 
2655 WCI! 39'" A>Caac 
Deaver, Co. 80211 

> Amcllfcan Soclc!y or Appnhen 

5!5 HeradGa Partcwiiy, Salte 125 
Hcnulon, VA 201'70 

~ .. ~r .. _.,.. 
~ ' '. """"" .., .. . 1..,· _____ _,1,_· ___ _.._. _ _,. __ L..._.,.._·~ ............ ~-

Property Evaluations and Assessments 

Singh! Prgpertv Appraisal: 

Single property appraisal ls the valuadon or a 

partli:ular property as of a given date 

, ........... - ' -- ---·-- . .._ --- -_., 
1""1'----'----,. • 'al!_ ____ ~~ .. ·_,...;.;.,. ... 

Property Evaluations and Assessments 

MauAppnhgl 

Mau •ppralul is Ille valuation or many propenles 11 or 
a given dale 
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DOCUMENT TYPE 

Claim for Lien 

Notice of Foreclosure 

Notice of Lease and Option 

Trustee's Deed 

Title Search Report 
C. J. Recycling Site 

TABLE 1 
RECENT DOCUMENTS RELATED TO TARGET PROPERTY 

C.J. RECYCLING SITE 
DES PLAINES, ILLINOIS 

PARTIES DATE 
RE CORDE 

D 

Claimant: Advance Thermal Corp. 04/20/92 
Owner: Rockland Mineral Processing Inc. 

Plaintiff: Midwest Bank and Trust Company 10/19/90 
Defendants: Rockland Mineral Processing, Inc. 
CJR Processing, Inc., and others. 

Lessor: Rockland Mineral Processing, Inc. 02/08/90 
CJR Processing, Inc. 

Granter: Midwest Bank and Trust Company 10/02/87 
Grantee: Rockland Mineral Processig, Inc. 

DOCUME REFERENC 
NT E NUMBER 

NUMBER 

92254051 1 

90512452 2 

90066429 3 

87537160 4 

April 5, 2006 



Table 4 
Deed Records Summary 

Instrument Grantor Grantee Execution Transferred 
Type Date Date 

Deed Oswald Cammann, Jr. Paul D. Lammers 10/29/1961 11/13/1961 
and John F. 
O'Brien 

Warranty Paul D. Lammers and Frank Hill Smith, 11/19/1962 12/12/1962 
Deed John F. O'Brien Inc., a New York 

Corporation 

Warranty Frank Hill Smith, Inc. Paul D. Lammers 11/30/1962 12/04/1962 
Deed and John F. 

O'Brien 

Warranty Paul D. Lammers and Lammers Barrel 05/28/1963 06/03/1963 
Deed John F. O'Brien Corp. 

Warranty Lammers Barrel Corp. Paul D. Lammers 01/103/1966 01/28/1966 
Deed and Virginia R. 

Lammers 

May4, 2006 

Recording Book/Page 
Date 

11/13/1961 Book 2063 
page 637 

2/12/1962 Book 2119 
page 606 

12/04/1962 Book 2119 
page 609 

06/03/1963 Book 2143 
page 727 

01/28/1966 Book 2294 
page 365 

Draft Title Search Report 
Dayton Industrial Site 

Parcel Comments 
No. 

79416 Part of a resurveyed 
28.051 acre tract 

79416 A 0.194-acre portion 

79416 Frank Hill Smith, 
President and F.M. 
Leiter, Secretary 

79416 Entire 5.235-acre 
parcel 

79416 Paul D. Lammers, 
President, and Hugh 
E. Wall, Jr., Secretary 



Title 
Search 
Report 

FIGURE 12 
CHAIN-OF-TITLE 

PARCEL 16C-007A, 16C-007B 
EVERGREEN MANOR, ROSCOE, ILLINOIS 

Dayle D. & Mary A. Seymour Troy W. Greenberg 
Corp. Warranty Deed, 09/12/85 Warranty Deed, 12/30/92 

Doc. 85221529, Ref. 42 Doc. 92820574, Ref. 41 
16C-007A 

+ f 
I I 

Loves Park Savings & Loan Association Dayle D. & Mary A. Seymour 
Sheriff's Deed, 04/28/83 Trustee's Deed, 01/22/82 
Doc. 83082046, Ref. 43 Doc. U2011974, Ref.44 

16C-007A 16C-0078 

' T 
I I 

First National Bank & Trust Co., Trust No. 43-4569 
Quit Claim Deed, 12/07178 

Doc. 7834103 7, Ref. 45 
16C-007 A & l 6C-007B 

T i 
I I 

Milburn H. Johnson George A. & Helen R. Palmer 
Warranty Deed, 06125178 Warranty Deed, 06/08/78 
Doc. 78170324, Ref. 46 Doc. 78150984, Ref. 47 

Y2 interest Y2 interest 

f 
I 

Northbrook Evanagelical Covenant Church 
Warranty Deeds, 12/21/77 

Doc. 77350273-274, Refs. 48-49 
V2 interest 

Rodney K. JoJ.son Grant D.~rickson 
Warranty Deed, 12/21/77 Warranty Deed, 12/21177 
Doc. 77350272, Ref. 50 

1/4 interest 

C.S. Pierce lnduJtries, Inc. 
Warranty Deed, 11/25174 
Doc. 74220773, Ref. 69 

t 
I 

Doc. 77350271, Ref. 51 
14 interest 

.. 
T 

Evanston Trust & Savings Bank, Trust No. 714 

Evergreen Manor - volume I January 8, 1999 



CERCLA Enforcement Support Semces, Region 5 
Contract No. 68-W4-0015 

CHAIN-OF-TITLE 
OAK STREET SITE 

owin I Vernell, Gregory, & Ronald Kor 

South 236 feet 
Lots 429/430 

Retained ownership 

Lots 429/430 

1/29179 

~ -

Draft Title Search Report 

North 136 feet 
Lot429/430 

Multi-Site PRP Searches 
Work Assignment No. COS008 

Oak Street Site, Wyandotte, Michigan 

AJan Spigiel 
4128/94 

AJan & Theresa Spigiel 

Vernell, Gregory & Ronald Korowin 
113/83 

I 

Vernell Korowin 
6129182 

I 
Jacob J. & Vernell Korowin 

1129179 

1/29/79 

Michael & Jacob J Korowin Michael & Jacob J Korowin 

South 110 feet 
Lot430 

Jacob & 
Vernell 
Korowin 

8/5/60 

Michael & 
Virginia 
Korowin 

Jacob & Eva Korowin 

Lot 430 

rth 262 feet No 
Lo t430 

Sophi e Sokoloff 

/ 

1943 Survey 

7/6nt South 110 feet 
Lot429 

1' 1' ,. 

Michael& Jacob& 
Sophie Sokoloff Virginia Korowin Vernell Korowin 

8/5/60 

?~ ... 
Jacob & Eva Korowin 

11241.56 

Clyde & Violet Ludwig 
??/??/?? 

I 
State of Michigan 

8/17/441 

I 
Auditor General 

??/??m I Lot 429 



Conduct Title Searches 

The Contractor shall conduct title searches and analyze title and other related documents. 
The Contractor shall identify and obtain copies of relevant title documents from federal, state, 
township, county, and city offices, or other recognized sources. Title searches shall identify the 
current and past owners of properties identified as hazardous waste sites or properties located 
near and or adjacent to hazardous waste sites which fall within the jurisdiction of the EPA. Title 
searches must cover the entire time period in which hazardous substances were disposed of at the 
site from the initiation of commercial activity, if known, to the present. This time frame may be 
modified and established by the EPA TOM at the initiation of the work order. After receiving 
from EPA a description of the property(s) for which a title search is requested, as well as the 
time frame the search will cover, the contractor shall: 

(a) Review and obtain all relevant title documents pertinent to the hazardous waste 
site. Relevant documents include transfer, sale, lease(s), liens (satisfied or 
unsatisfied), deeds, mortgages (satisfied and unsatisfied) , right-of-way easements, 
property tax records, filed affidavits, decedents, foreclosures, bankruptcies, 
judgements, trusts, transfers, special assessments, mineral leases, certificates of 
sale, deed restrictions, restrictive covenants, real estate contracts, partition 
proceedings, condemnations , and any other documents which establish an 
ownership interest in the property or show any changes in the property 
boundaries. If requested by the EPA TOM the contractor shall locate and obtain 
tax records for inclusion and summarization in the title search report. The 
contractor shall locate hazardous waste sites on county parcel maps, aerials or plat 
maps as well as reviewing land and mortgage surveys to determine whether a 
parcel is part of a site. Negative reporting is also required. The contractor shall 
develop a check list for inclusion in each title search report which shall list all 
public offices visited, the record searched for and the results of the search. 

(b) Analyze the documents located for information which will aid the EPA in 
identifying and issuing notice to present and former owners and operators, as 
defined in CERCLA Section l07(a); 

(c) Provide copies of relevant title documents, either certified true copies or regular 
photocopies, as requested by the EPA TOM; 

(d) Analyze title records and develop a chain of title, as directed by the EPA TOM; 

(e) Develop a graphic, for use in presenting the chain of title; 

(f) Provide preliminary title reports establishing current ownership within the period 
specified by the EPA TOM; 



(g) If requested by the EPA TOM, locate and obtain copies of aerial photographs 
pertaining to the site and prepare site parcel overlays and other infonnation as 
designated by the EPA TOM on the aerial photography(s). 

(h) If requested by the EPA TOM, locate and obtain copies of Sanborn Insurance 
maps pertaining to the site. 

(i) Conduct lessee/operator searches and obtain all relevant documents. Negative 
reporting is also required. 

(j) If requested by the EPA TOM, develop updated plat maps or other graphic 
representation(s) of the site which will include the true north symbol and the land 
(parcel(s) in question measured out in either metes or bounds; in feet; or by GIS 
or GPS measurements. 

(k) If requested by the EPA TOM the contractor shall plot hazardous waste sites 
on County parcel maps, as well review various surveys (and other maps as 
available) to detennine whether a parcel is part of a site. 

(1) If requested by th EPA Tom the contractor shall obtain the latest aerial 
photograph of the site and overlay it with the most recent plat map, or other 
infonnation as directed by the EPA TOM. 

I 

(m) If requested by the EPA TOM the contractor shall conduct a Secretary of State 
Search for all companies identified on Deeds or other documents obtained. This 
search will be conducted using free and fee based research services. A copy of 
the Secretary of State Record shall be incorporated into the final title search report 
and a Summary of the Secretary of State report shall be made and a reference will 
be made as to which document generated the Secretary of State search. 

(n) If requested by the EPA TOM the contractor shall SECURE a Dun and Bradstreet 
Financial or other Designated report (example ''Moody's) for each finn located in 
the Title search. This report shall be included with the title search report, be 

summarized and Identified with the document(s) that generated it. 

(o) If requested by the EPA TOM the contractor shall conduct a search of city, 
county, and township records for building pennits, blueprints, construction 
permits, demolition permits, reports of inspections (health &, safety) for all 
structures located on the site area identified and time frames set by the EPA TOM. 

(p) If requested by the EPA TOM the Contractor shall conduct a Land Survey on 
property(s) identified by the TOM. The survey at a minimum shall have new plat 
maps developed showing the properties surveyed, its boundaries, and their 
relationship to surrounding tracts of land. 



(q) If requested by the EPA TOM the contractor shall consolidate previously 
completed title search reports; merge previously conducted title search reports; 
compile additional information to complete or enhance previously completed title 
search reports and marge/consolidate previously conducted title search reports 
with newly conducted title search reports. The contractor shall also.identify any 
inconsistencies, gaps of information, or other issues found in conducting the title 
search. 



GENERAL REAL ESTATE TERMS 

Preface 

Hopefully you will find this Vocabulary helpful for u11derstanding words and tenns used in Real Estate 
Transactions. There are, however, some factors that may affect these definitions. Tenns are defined 
as they are commonly understood in the mortgage and real estate industry. These tenns may have 
different meanings in other contexts. The definitions are intentionally general and non-technical. 

They do not encompass all possible meanings and nuances that a tenn may acquire in legal use. 

State laws, as well as custom and use in various States or Regions of the Country, may modify or 
completely change the meanings of certain terms defined. 

Aareement of Sale 
Known by various names, such as contract of purchase agreement, or sales agreement according to 
location and jurisdiction. A contract in which the seller agrees to sell and a buyer agrees to buy, under 
specific terms and conditions spelled out in writing and signed by both parties. 

Appraisal 
Appraisal, the act of estimating the value of property. Modem appraisal theory views market value 
(probable sales price) as determined by the interaction of the forces of supply and demand. Prices 
determined in actual market transactions can provide sound evidence of the market value of similar 
property. 

Assumption of Mortaaee 
An "Assumption of Mortgage" is often confused with "purchasing subject to a mortgage." When one 
purchases subject to a mortgage, the purchaser agrees to make the monthly mortgage payments on an 
existing mortgage, but the original mortgagor·remains personally liable ifthe purchaser fails to make 
the monthly payments. Since the original mortgagor remains liable in the event of default, the 
mortgagee's consent is not required to a sale subject to a mortgage. 

Both "Assumption of Mortgage" and "Purchasing Subject to a Mortgage" are used to finance the sale 
of property. They may also be used when a mortgagor is in financial difficulty and desires to sell the 
property to avoid foreclosure. 

Binder or "Offer to Purchase" 
A preliminary agreement, secured by the payment of earnest money, between a buyer and seller as an 
offer to purchase real estate. A binder secures the right to purchase real estate upon agreed tenns for a 
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limited period of time. If the buyer changes his mind or is unable to purchase, the earnest money is 
forfeited unless the binder expressly provides that it is to be refunded. (See real estate broker) 

Broker 
A person that represents another for a fee in real estate transactions. Real Estatt' b:-okers help 
consumers locate suitable real estate and are paid a fee for their services. 

Buildina Line or Setback 
Distances from the ends and! or sides of the lot beyond which construction may not extend. The 
building line may be established by a filed plat of subdivision, by restrictive covenants in deeds or 
leases, by building codes, or by zoning ordinances. 

Certificate of Title 
A certificate issued by a title company or a written opinion rendered by an attorney that the seller has 
good marketable and insurable title to the property which he is offering for sale. A certificate of title 
offers no protection against any hidden defects in the title which an examination of the records could 
not reveal. The issuer of a certificate of title is liable only for damages due to negligence. The 
protection offered a homeowner under a certificate of title is not as great as that offered in a title 
insurance policy. 

Closine Costs 
The numerous expenses which buyers and sellers normally incur to complete a transaction in the 
transfer of ownership of real estate. These costs are in addition to price of the property and are items 
prepaid at the closing day. 

Closine Day 
The day on which the formalities of a real estate sale are concluded. The certificate of title, abstract, 
and deed are generally prepared for the closing by an attorney and this cost charged to the buyer. The 
buyer signs the mortgage, and closing costs are paid. The final closing merely confirms the original 
agreement reached in the agreement of sale. 

Cloud on Title 
An outstanding claim or encumbrance which adversely affects the marketability of title. 

Commercial Property 
Property intended for use by an types of retail and wholesale stores, office buildings, hotels and 
service establishments. 

Commission 
Money paid to a real estate agent or broker by the seller as compensation for finding a buyer and 
completing the sale. Usually it is a percentage of the sale price. Six to seven percent on houses, 10 
percent on land. 
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Condemnation 
The taking of private property for public use by a government unit, against the will of the owner, but 
with payment of just compensation under the government's power of eminent domain. Condemnation 
may also be a determination by a governmental agency that a particular building is µn.safe or unfit for .. . . . ' 
use. 

Condominium 
A structure of two or more units, the interior space of which are individually owned. 

Contract of Purchase 
An agreement between parties for the sale of real estate. In some states it is synonymous with 
Purchase Agreement. (See agreement of sale) 

Contractor 
In the construction industry, a contractor is one who contracts to erect buildings or portions of them. 
There are also contractors for each phase of construction: heating, electrical, plumbing, air 
conditioning, road building, bridge and dam erection, and others. 

Construction 
In the construction industry, a contractor is one who contracts to erect buildings or portions of them. 
There are also contractors for each phase of construction: heating, electrical, plwnbing, air 
conditioning, road building, bridge and dam erection, and others. 

Conventional Mortgage 
A mortgage loan not insured by HUD or guaranteed by the Veterans' Administration. It is subject to 
conditions established by the lending institution and State statutes. The mortgage rates may vary with 
different institutions and between States. (States have various interest hmits.) 

Deed 
A formal written instrument by which title to real property is transferred from one owner to another. 
The deed should contain an accurate description of the property being conveyed, should be signed and 
witnessed according to the laws of the State where the property is located, and should be delivered to 
the purchaser at closing day. There are two parties to a deed: the granter and the grantee. (See also 
deed of trust, general warranty deed, quitclaim deed, and special warranty deed.) 

Deed of Trust 
Like a mortgage, a security instrument whereby real property is given as security for a debt. However, 
in a deed of trust there are three parties to the instrument: the borrower, the trustee, and the lender, (or 
beneficiary). In such a transaction, the borrower transfers the legal title for the property to the trustee 
who holds the property in trust as security for the payment of the debt to the lender or beneficiary. If 
the borrower pays the debt as agreed, the deed of trust becomes void. If, however, he defaults in the 
payment of the debt, the trustee may sell the property at a public sale, under the terms of the deed of 
trust. In most jurisdictions where the deed of trust is in force, the borrower is subject to having his 
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property sold without benefit oflegal proceedings. A few States have begun in recent years to treat the 
deed of trust like a mortgage. 

Deed of Trust Rider 
The document required by the lender to be recorded along with the security instrument for an ARM. 

Defective Title 
Title to real property which lacks some of the elements necessary to transfer good title. Title to a 
negotiable instrument obtained by fraud. 

Default 
Failure to make mortgage payments as agreed to in a commitment based on the terms and at the 
designated time set forth in the mortgage or deed of trust. It is the mortgagor's responsibility to 
remember the due date and send the payment prior to the due date, not after. Generally, thirty days 
after the due date if payment is not received, the mortgage is in default. In the event of default, the 
mortgage may give the lender the right to accelerate payments, take possession and receive rents, and 
start foreclosure. Defaults may also come about by the failure to observe other conditions in the 
mortgage or deed of trust. 

E 

Easement Riz=hts 
A right-of-way granted to a person or company authorizing access to or over the owner's land. An 
electric company obtaining a right-of-way across private property

1 
is a common example. 

Encroachment 
An obstruction, building, or part of a building that intrudes beyond a legal boundary onto neighboring 
private or public land, or a building extending beyond the building line. 

Encumbrance 
A legal right or interest in land that affects a good or clear title, and diminishes the land's value. It can 
take numerous forms such as zoning ordinances, easement rights, claims, mortgages, liens, charges, a 
pending legal action, unpaid taxes, or restrictive covenants. An encumbrance does not legally prevent 
transfer of the property to another. A title search is alJ that is usualJy done to reveal the existence of 
such encumbrances, and it is up to the buyer to determine whether he wants to purchase with the 
encumbrance, or what can be done to remove it. 

Foreclosure 
A legal term applied to any of the various methods of enforcing payment of the debt secured by a 
mortgage, or deed of trust, by taking and selling the mortgaged property, and depriving the mortgagor 
of possession. 
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General Lien 
A lien such as a tax lien or judgment lien, which attaches to all property of the debtor rather the lien of, 
for example, a trust deed, which attaches only to a specific property. 

General Warranty Deed 
A deed which conveys not only all the grantor's interests in and title to the property to the grantee, but 
also warrants that if the title is defective or has a "cloud" on it (such as mortgage claims, tax liens, title 
claims, judgments, or mechanic's liens against it) the grantee may hold the grantor liable. 

Grantee 
That party in the deed who is the buyer or recipient. 

Grantor 
That party in the deed who is the seller or giver. 

Land 
In a legal sense, the solid part of the surface of the earth, as distinguished from water; any ground, soil 
or earth whatsoever regarded a the subject of ownership and everything annexed to it, whether by 
nature, e.g., trees and everything in or on it, such as minerals and running water, or annexed to it by 
man; e.g., buildings, fences, etc. In an economic sense, land consists of all those elements in the 
wealth of a nation which is supposed to be furnished by nature as distinguished from those 
improvements which owe their value to the labor and organizing power of man. 

Lien 
A claim by one person on the property of another as security for money owed. Such claims may 
include obligations not met or satisfied, judgments, unpaid taxes, materials, or labor. (See also special 
lien.) 

M 

Marketable Title 
A title that is free and clear of objectionable liens, clouds, or other title defects. A title which enables 
an owner to sell his property freely to others and which others will accept without objection. 

Mort2aee 
A lien or claim against real property given by the buyer to the lender as security for money borrowed. 

Mort2aee Note 
A written agreement to repay a loan. The agreement is secured by a mortgage, serves as proof of an 
indebtedness, and states the manner in which it shall be paid. The note states the actual amount of the 
debt that the mortgage secures and renders the mortgagor personally responsible for repayment. 
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Morteaee COpen-Endl 
A mortgage with a provision that pennits borrowing additional money in the future without 
refinancing the loan or paying additional financing charges. Open- end provisions often limit such 
borrowing to no more than would raise the balance to the original loan figure. 

Morteagee 
The lender in a mortgage agreement. 

Morteaee 
The borrower in a mortgage agreement. 

Plat 
A map or chart of a lot, subdivision or community drawn by a surveyor showing boundary lines, 
buildings, improvements on the land, and easements. 

Purchase Aereement 
See agreement of sale. 

Ouitclaim 

Q 

A deed which transfers whatever interest the maker of the deed may have in the particular parcel of 
land. A quitclaim deed is often given to clear the title when the grantor's interest in a property is 
questionable. By accepting such a deed the buyer assumes a11 the risks. Such a deed makes no 
warranties as to the title, but simply transfers to the buyer whatever interest the granter has. (See 
deed.) 

.s 
Survey 
A map or plat made by a licensed surveyor showing the results of measuring the land with its 
elevations, improvements, boundaries, and its relationship to surrounding tracts of land. A survey is 
often required by the lender to assure him that a building is actually sited on the land according to its 
legal description. 

T 

Tax 
As applied to real estate, an enforced charge imposed on persons, property or income, to be used to 
support the State. The governing body in tum utilizes the funds in the best interest of the general 
public. 
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Title 
As generally used, the rights of ownership and possession of particular property. In real estate usage, 
title may refer to the instruments or documents by which a right of ownership is established (title 
documents), or it may refer to the ownership interest one has in the real estate. 

Title Insurance 
A title opinion is a legal examination of the abstract. The opinion outlines the necessary requirements 
in order to obtain a clear title. Further, it cautions the buyer/refinancer of all current restrictions to the 
property. 

Title Search or Examination 
A check of the title records, generally at the local courthouse, to make sure the buyer is purchasing a 
house from the legal owner and there are no liens, overdue special assessments, or other claims or 
outstanding restrictive covenants filed in the record, which would adversely affect the marketability or 
value of title. 

The title search may include: examination of county records for the property's title history by a title 
company, an abstractor, attorney or escrow officer to determine the "Chain of Title" and the current 
status of title, including owner, legal description, easements, property taxes due, encumbrances 
(mortgages or deeds of trust), long term leases. 

Trust 
A party who is given legal responsibility to hold property in the best interest of or "for the benefit of 
another. The trustee is one placed in a position of responsibility for another, a responsibility 
enforceable in a court of law. (See deed of trust.) 

Zonin& Ordinances 
The acts of an authorized local government establishing building codes, and setting forth regulations 
for property land usage. 
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Superfund Liens 
& Windfall Liens 



KATHLEEN lKA T) WEST 

Kat West is an Associate Regional Counsel in the CERCLA/Air Section at the United States 
Environmental Protection Agency, Region 4 in Atlanta, GA. She practices environmental law 
with an emphasis on Superfund, the Clean Air Act, and the Clean Water Act wetlands 
enforcement. Ms. West is the Region 4 expert on Prospective Purchaser Agreements (PP As) and 
the Brownfields Amendments sections relating to Bona Fide Prospective Purchasers (BFPPs) and 
Windfall Liens. She has worked extensively on developing enforcement policy in these areas and 
serves as a member of several EPA national workgroups writing guidance on the Brownfields 
Amendments. 

Ms. West has been a speaker at numerous conferences on the topic of PPAs and the Brownfields 
Amendments. She is the recipient of the 2002 Region 4 Superfund Attorney of the Year award 
for her enforcement case success and her policy work on the Brownfields Amendments. 

She earned her J.D. and Certificate in Environmental and Natural Resources Law in 1997 from 
Lewis and Clark Law School in Portland, OR, and her B.A. from the University of Florida. Ms. 
West is admitted to the Florida Bar. 



WILLIAM KEENER 

William Keener is Assistant Regional Counsel for the U.S. Environmental Protection Agency's Region 9 
office in San Francisco. 

For the past 19 years, Mr. Keener has provided legal counsel to the EPA for federal environmental 
laws, particularly Superfund, the Resource Conservation & Recovery Act and the Oil Pollution Act. 
He has handled a wide variety of environmental enforcement cases, ranging from the emergency 
removal of hazardous materials to multi-party settlements at complex area-wide groundwater sites His 
areas of expertise include brownfields and the liability of purchasers of contaminated real property. 

Mr. Keener graduated with distinction from the University of California at Berkeley, and received his 
J.D. from Hastings College of the Law. 



Solar System of Lien Possibilities 
.0,000 Superfund sit .. 

(remoVlll & 1'9medt.I) Medium I of a 

Smal, of altH ..... ·==--Yf//l"/91118llof 
alteawlw'eno .. ,,. .. 
appropriate 

Why File a Lien? 

where both lens 
are 11pproptlate 
II" 

• Liens serve as notice that the property is part of 
a Superfund site 

• Liens give EPA a heads up when the property is 
being sold 

• Liens give EPA valuable leverage with the PRP 
owner 

• Liens serve an important cost recovery tool 

• Liens can prevent unfair profit from accruing to 
a PRP or a bona fide prospective purchaser 

1 



I want to 
buy your 

Superfund 
site! 
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Superfund Liens - 107(1) 

• Authorized m 1980 by Superfund stanne 

• Lien for all costs for which a person IS 

liable shall be upon (I) property the hable 
person owns and (2) IS subject to the 
removal or remedial action 

• Duration - SOL for cost recovery actions 
apply to (I) hen (removal 3 years, remedial 
6 years) 

Superf und Lien Guidance 

• Supplemental Guulance on Superfund Liens -- July 29, 1993 
Supplemental to gwdance ongmally issued in 1987 
http://www.epa.gov/compliancelresourceslpolic1eslcleanup/ 
superfund/gu1de-l1cns-rp1.pdf 

• Guidance on Federnl Superfund Liens - Sept 22, 1987 
The use of federal hens to enhance Superfund cost recovery 
under CERCLA section 107(1) 
hnpJ/www.epa.gov/compliance/resourceslpol1C1es/cleanup/ 
superfund/fed-sfl1en-mem.pdf 

Windfall Liens - 107(r) 

• Ifa BFPP, then not hable under CERCLA 107, 
however EPA has authority to perfect a hen 

• Windfall L1en-CERCLA 107(r) 

• For increase in FMV attnbutable to response 
action 

• Up to amount of EPA' s unrecovered costs 
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Windfall Liens 

• 107 (1)(3)'s notice I vahdity requirements apply 

• No SOL - EPA to wait until BFPP sells or 
d1Sposes of the property 

Windfall Liens 

Windfall hen settlements (resolutions) are now 
being negotiated: 

• Half a dozen have been fmahzed 

(m Regions 4, 7, 8, 9) 

• Some in exchange for S, others for cleanup 
work 

Windfall Liens 

Wmdfall liens are being filed, but spanngly: 

• Liens have been filed in Regions 2 & 8 

• EPA can 1SSue comfort letters stating whether 
EPA does or does not intend to file a wmdfal I 
lien 

• BFPP's non-liability means that filing I 07(1) hens 
is more important than ever! 
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Windfall Lien Guidance 

• Windfall Lien Guidance issued July 16, 2003 by 
EPA and DOJ 

• includes model Lien Resolution document 

• mcludes model comfort/d1scomfort letter 

• Available on OECA webpage: 
httpJ/www.epa.go,·/compl1ance/resources/pol1c1esJ 
cleanup/superfund/mtenm-wmdfall-lien.pdf 

Windfall Lien Guidance 

• This "Enforcement Discretion Policy" covers: 

• Factors for & against perfecting a lien 

•Agency's approach to hen valuahon 

• It does not cover: 

• Windfall Lien filmg procedures I heanngs 

•Timing of when EPA can enforce the hen 

Windfall Lien Guidance 

o Perfect, or Not to Perfect 
6 Situations Where EPA Generally Won't: 

I. Post-Cleanup Acquis1t1ons 

2. Previous Full Resolution of Potenbal Windfall 

3. Specific Types of EPA Expenditures (PA/SI) 
4. Specific Property Uses (homes, parks) 

5. Full Cost Recovery from PRPs 
6 Applicability of Enforcement Discretion Polic1 
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Calculating the Windfall 

• Amount = the lesser of unrecovered 
response costs or increase in FMV 
attributable to response action 

• Default calculation: FMV of property after 
cleanup minus purchase price 

• In order to perform calculation you need to 
know: (1) what BFPP paid for or will pay 
for property, and (2) appraisal of property 
"as if clean" 

Example 

(1) BFPP purchase Site for $500k (as is) 
(2) Appraisal "as clean" is $1 million 

(3) EPA spends $2,000,000 cleaning Site which 
increases FMV of Site to $1,000,000 

Default Calculation: FMV of property after 
cleanup (as clean) minus purchase price 
$1,000,000 - $500,000 = $500,000 windfall amt 

Negotiate based on fuctors in 1110/01 PPA 
guidance - compromise for approp. incentive 
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Mechanics of Filing for both Liens 

• Proper Notice & Opportunity to Be Heard 

I) Evaluate perfection value to EPA 

2) Create & maintain a Record ofDec1Sion to File 
(lien file) 

3) J>rovide PRP written notice of intent to tile & 
offer opporturuty for lien bearing, or m 
exceptional cll'Cumstances, perfect hen and then 
provide PRP with post-perfection written notice 
oftihng & offer opportunity for hen hearing 

4) Perfect lien in proper venue 

Lien Hearings 

•Neutral EPA official 

• Scope of heanng 

- reasonable basis that statutory elements satisfied 
• (Notice of Intent & Opportunity to be Heard) 

• Property owned by PRP or BFPP• 

• Property is or was subject to cleanup actton 

• US has incurred outstanding costs 

• For windfall liens -- Increase in FMV 
attribulable to EPA cleanup 

Foreclosing on Liens 

• Superfund hens I 07(1) - US must first tile 
an action m rem on the property and then 
can foreclose according to state law 

• Windfall lien 107(r)- Unclear, US can 
probably foreclose according to state law 
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Practitioner Tips 

Superfund liens 107(1) 

• file ASAP on every Superfund site where appropriate 

Windfall liens 107(r) 

• offer certainty and a chance to clear title - BFPP can 
pay sum certain before purchase (using default 
calculation in guidance) 

• compromise lien amount in settlement as an incentive 
to satisfy lien up front 

• otherwise, file lien 

Question & Answer Discussion 

8 



Extra Credit: 
A BFPP's Literary Perspective 

Tho Windfall Lian 

I think lhal I hava never seen 
A llllng as lovely as a 11811 

A Hen lhal cannol lalca my gold 
As long as I relafn my hold 

On propo11y whlc:h sns atop 
A dirty plume lhal will 11111 lllo? 

And If dllClllGS Ind AOCs 
lorca payaffs by Ibo PRPs, 

Let EPA RICOUP Ila coals 
Tha raSI Is gravy, and my sauce 

9 
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EPA Lien Aut/101·ities under Superfund: Tools for Enforcement and Reuse 
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EPA Region 4 

EPA has two lien authorities under the Superfund statute, the CERCLA l 07(1) Superfund 
lien and the CERCLA I07(r) windfall lien. Used appropriately, these liens are important tools. 
If a proper balance is struck, they can accomplish both enforcement and encourage revitalization 
of a Superfund site (removal and remedial sites). 

Purpose: The purpose of any lien is to secure property as collateral for a debt. EPA's liens, 
once properly perfected or filed in the county records, place a claim on the available equity in the 
real property affected by a removal or remedial action. "e.i\,\•<... 

Priorit)': Under state law all liens are subject to a priority scheme•. This means, according to 
state law, that liens perfected (actually recorded in the chain of title) upon real property will get 
satisfied (paid) or extinguished in a foreclosure action according to their relative status2

• 

Technically, the lien exists in favor of the United States prior to the filing of the notice of the 
lien, but to establish priority, EPA must file the lien to give .. notice to the world'', and so the lien 
will appear in a title report. When a lien is filed it "encumbers," or "puts a cloud" on the title of 
the subject property. In a foreclosure action, tax liens normally receive a super-priority which 
means that they get satisfied or paid off first. Any other liens normally get paid off according to 
the order in which they were legally recorded on the property - - first perfected, first paid out of 
auction proceeds. 

For example, on the Acme Superfund Site there is a mortgage for $50,000 which was filed in 
1980, unpaid tax liens for $10,000 filed in 1990, an EPA Superfund lien (to recoup $1 million in 
Agency costs) filed in 2000, and a mechanic's lien for $500 filed in 2002. If the bank forecloses 
on the property and the property sells for $200,000 at auction - the tax liens would be paid in full 
first, the bank would get paid in full second, EPA would receive $140,000 as third in line and the 
mechanic would receive nothing. All the liens would be extinguished and the property would 
transfer to the highest bidder freely, unencumbered by any liens. 

Differences Between the Two Liens: One way to conceptualize the difference between the two 

1 The issue of whether state law can extinguish a federal Superfund lien is under research. 

2 Lien priority has no legal bearing in a voluntary sale, but may be taken into account by 
EPA when negotiating a lien settlement because a lien's practical value is only as good as the 
available equity in a property. 



liens is imagine the sale of a Superfund site from a potentially responsible party ( .. PRP") to a 
bona fide prospective purchaser ("BFPP"). The traditional Superfund lien (or (1) lien) generally 
is used to recover cleanup costs from a liable party and applies to the time before the sale. The 
windfall lien (or (r) lien) is generally used to recover unfair profits, attributable to EPA's cleanup 
expenditures, from a non-liable party who has achieved BFPP status, and therefore usually 
applies to the time after the sale. In a nutshelJ, the Superfund lien looks backwards to recoup 
past response costs and the windfall lien looks forward to recoup future windfall costs. 

Superfund Liens - Section 107(1): Superfund liens were authorized in 1980 when CERCLA 
was enacted. The purpose of the Superfund lien is to secure equity in property that is subject to a 
removal or remedial action (not other land or property owned by the PRP) for EPA's 
unrecovered past costs up to the time of satisfaction or foreclosure. Therefore, if a property 
owner has a defense to Superfund liability, then EPA does not have the authority to perfect a 
Superfund lien on the owner's property. Superfund (1) liens are subject to the statute of 
limitations ("SOL") expiration date of the unrecovered response costs (3 years for a removal; 6 
years for remedial actions). The Superfund lien is unenforceable for unrecovered costs once the 
SOL runs on those costs. If appropriate, EPA may enforce the Superfund lien before the SOL 
has run, by filing an "in rem" action in federal court - essentially suing the PRP to force a sale or 
foreclosure of the property. 

Advantages of Perfecting a Superfund lien: (1) aids EPA in recovering response costs from 
PRPs, (2) gives notice to prospective purchasers that the property is a Superfund site, and (3) 
gives notice to EPA that a Superfund site is being sold when the lien is satisfied. 

Superfund liens are designed to recover costs during a voluntary sale or foreclosure and prevent a 
liable party from selling the property and unfairly pocketing the profit without settling with EPA. 
It is important to note that ability to pay (ATP) settlements should include the available equity of 
site property. The Superfund lien is often used as a bargaining chip to encourage settlement by 
the PRP owner. Frequently, the Superfund lien value greatly exceeds the value of the facility 
property; therefore, Region 4 takes into account the practical value of its lien, and in an effort to 
facilitate revitalization, will compromise the face value of the Superfund lien and release it for a 
reduced amount (available equity minus sale costs or incentive to sell) when appropriate. 

Windfall Liens - Section 107Crl: Windfall liens were authorized in the 2002 Brownfield 
Amendments to CERCLA. The purpose of the windfall lien is to recover any unfair windfall 
(increase in the fair market value of the property that is attributable solely to EPA's response 
action) that may accrue to a BFPP during the BFPP's ownership. Windfall liens may recoup the 
lesser of: (1) EPA's unrecovered response costs or (2) the increase in fair market value of the 
property that is attributable to EPA's response action. 

Generally, EPA only files windfall liens on property owned by a BFPP. Unlike a Superfund lien, 
the windfall lien is not subject to an SOL expiration date and EPA 's enforcement authorities are 
different. Unlike the 107(1) lien, EPA may have to wait until the BFPP-owner sells or otherwise 
"disposes" of the property to recoup the windfall amount, unless the BFPP chooses to settle the 
windfall lien up front. For that reason, it is a good idea to encourage BFPPs to settle the windfall 
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either before or immediately after they acquire the property. Most prospective purchasers will 
want to know their total acquisition costs before purchasing the site property. This means that 
prospective purchasers will want to know the total value of the windfall amount and the 
settlement amount offered by the Region so they can make a timely business decision whether to 
purchase the property and whether to settle the windfall lien up front or not. By entering into a 
"windfall lien s_ettlement agreement" with EPA, the BFPP r~ avoid havi_ng the title encumbe_r~d 
by a lien. 

The default calculation for valuing the windfall is: 

appraised "as clean" value 
- purchaser price 
= full windfall lien value 

Region 4 will offer to appropriately compromise the windfall lien value (according to the January 
IO, 2001 PPA guidance factors) if the BFPP will settle the lien up front. Otherwise Region 4 
will perfect the lien on the title and wm only release the lien upon payment of the full lien 
amount, plus some type of interest/present value of money calculation, prior to a subsequent sale. 
Many BFPPs buy sites that either have ongoing cleanups or have contamination left in place 
under an institutional control -- compromising the windfall lien up front adds an incentive to 
encourage the purchase of the site property by the BFPP rather than having the BFPP develop a 
greenfield. 

Relevant Guidance: 

Interim Enforcement Discretion Policy Concerning Windfall Liens Under Section 107Crl of CERCLA -
(7/16/03) 
This memorandum discusses EPA and DOJ interim policy implementation of the new CERCLA 107(r) 
windfall lien provision contained in the 2002 Brownfields Amendments. 
www.epa.gov/compliance/resources/policies/cleanup/superfund/interim-windfall-lien.pdf 

Windfall Lien Guidance: Freguently Asked Questions - (7116/03) 
FAQs sheet containing questions and answers to the interim windfall liens guidance 
www.epa.gov/compl1ance/resources/policies/cleanup/superfund/interim-windfall-lien-faq.pdf 

Suggort of Regional Efforts to Negotiate Prospective Purchaser Agreements CPP As) at 
Superfund Sites and Clarification of PPA Guidance - (1/10/01) 
Memorandum addresses settlements at Superfund sites that can be returned to productive reuse. 
www.epa.gov/compliance/resources/policies/cleanup/superfund/neg-ppasuper-mem.pdf 

3 
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MEMORANDUM 

SUBJECT: Guidance on Federal Superfund Liens 
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FROM: 

TO: 

Thomas L. Adams, Jr. \' ~. ~~. . '-. 
Assistant Admlnlatrator~ "'· 

Regional Administrators, Regions I~X 
Regional Counsels, Regions l·X . 
Directors, Waste Management Division, 

Regions 1-X 

The purpose of this memorandum is to establish guidance on 
the use of federal liens to enhance Superfund cost. recovery. 
Section 107(f) of the Superfund Amendments and Reauthorization 
Act of 1986 ("SARA"), adds a new Section 107(1) to CERCLA, which 
provides for the establishme~t of a federal lien in favor of the 
United States upon property which is the ,subject of. a removal or 
remedial action. . · 

, .. ') . . 
This·'guidanc:e provides: (1.) analysis of statutory issues 

regardipg the na~ur~ and scope of the lien, (2) policy on filing 
a federal lien to support a cost recovery action, and (3) proce
dures for filing a notice of lien and taking an in !!!! action to 
recover the costs of a lien. Attached to the guTa'ance is an 
example of a notice of a Superfund lien. · 

I. STATUTORY BACKGROUND AND ISSUES 

A. Property Covered by Lien 

Section 107(1) of CElCLA provides that all coats and damages 
for which a person la liable to the United States in a cost 
recovery action shall constitute a lien ln favor of the United 
States upon all real property and rights to such property which 
(1) belong to such person and (2) are subject to or affected by 
a removal or remedial acti'Oii':" The lien applies to all property 
owned by the PRP upon which response action has been taken, not 
just the portion of the property directly affected by cleanup 
activities. The House Judiciary Committee Repo~t on the lien 
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provision in H.R. 2817 '(p. 18), which was enacted as part of 
SARA, states that "the lien should apply to the title to the 

... , . ·. -, . .. ... 
"} ·~ .) c..: ~ 

·entire property on whlch the response action was taken." At the 
same time, the Report notes that "it ia not intended to extend 
the lien to the 'title of ocher property held by the reapona'lble 
party." .!!!.· · 

The lien provision ls designed to facilitate the United States' 
recovery of response costs and prevent windfalls. "A statutory 
lien would allow the Federal Government to recover the enhanced 
value of the property and thus prevent the owner from realizing a 
windfall from fund cleanup and restoration activities." 131 Cong. 
·Rec. 511580 (Statement of Sen. Stafford) (September 17, 1985). 
See also Ho~se Energy and Commerce Report on H.R. 2817, p. 140, 
indicating that one of Congress' primary purposes in enacting 
the lien provision was to prevent unjust enrichment. 

B. Duration and Effect of Lien 

The federal lien arises 11at the later of ·the following: 
(A) the time costs are first incurred by the United States with 
res?ect to a response action under [SARA, or] (B) the time that 
the person is provided (by certified or registered mail) written 
notice of potential liability." (Emphasis added) (1107(1)(2)). 
EPA may send out two different types of notice letters to PkPs. 
The first, a general notice letter, will be sent early in the 
process notifying the recipient that he or she has been identified 
as a party who may be responsible for cleanup of the site or for 
the costs of cleanup. In addition, the Agency may send a sub
sequent "special" notice which will invoke and commence the 
settlement procedures in Section 122 of SARA. The first of those 
letters will satisfy the notlce of potential liability required 
for the federal lien to arise, assuming that it does give the PRP 
notice of potential liability for cleanup of costs, and is for
warded by certified or registered ma.11. 

It is EPA's position that the lien provision applies to costs 
incurred prior to and after passage of SARA. The lien also applies 
to all future coats incurred at the alte. The lien.continues 
"until the liability for the costs (or a judgment against the 
person arising out of such.. liability) is satisfied or becomes 
unenforceable through operation of the statute of limitations 
provided in section 113." (1107(1)(2)) 

C. Priority of Federal Lien In Relation to Other Property 
Liens 

The federal lien is "subject to the rights of any purchaser, 
holder of a security interest, or judgment lien creditor whose 
interest ls perfected under applicable State law before notice of 
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the federal lien has been: filed: (by 'EPA)." (S l07 (1) (3)) Thus, the 
unf iled federal lien ls subordinate to rights that are perfected 
under applicable State law_before. EPA files notice of its federal 
Superfund lien. After EPA files notice of the federal lien, the 
United States establishes lts priority ahead of known and potential 
purchasers, holders of security interests, and judgment lien credi
tors whose interests have not been perfected •. . . . 

During deliberation on the Superfund amendments: Congress 
considered a provision in H.R. 2005 (S. 51) ~lch provided·for 
constructive notice of an EPA lien. Under that provision, lf EPA 
failed· to file its notice of· lien in a timely·fashion, the ~PA 
lien would nonetheless have had priority·over a third party lien 
which was filed prior ln time if the third ·party had or reasonably 
should have·had actual knowledge that EPA had incurred costs 
which would have given rise to a lien. !!! Environment and Publi~ 
Works Report on S. 51, p. 45. Thus, since this provision was 
ultimately deleted from the Act, EPA must file its lien in order 
to achieve priority over any other secured parties. and cannot rely 
on constructive notice. 

D. St~te Superfund Liens 

·Most States have passed "Superfund" statutes similar to the 
federal law. However, a State Superfund lien only applies to 

.response work pai~ for by a State. Som~ a~ the State statutes, 
such as those in Massachusetts, New Hampshire, New Jersey, Arkansas 
and Tennessee, ccntain "superlien" provisions which provid-e 'that ' 
any expenditures made pursuant to the statute constitute-a first 
priority lien upon the real property of a hazardous waste dis
charger. Several other States provide that expenditures from the 
hazardous waste fund will constitute a lien· in favor of the State, 
although not a first•pi;-ior_ity l'len. 

II. POLICY ON FILING FEDERAL LlENS IN COST-RECOVERY ACTIONS 

EPA has the authority to flle notice of ·a lien on· any real 
property where Superfund expenditures have been made. Regional 
offices should carefully evaluate the-value of filing notice of a 
lien whenever the Agency has identified a lan~owner as a potenti-_ 
ally liable party under Secsi~n 107.· Filing of notice of the 

1 
• 

federal lien vlll be particularly beneficial to the government s 
efforts to recover coats ln a ·subsequent Section 107 action in the 
following situations: 

(1) the property ls the chief or the substantial 
asset of the·PRP; 

(2) the property has s~bst~ntial monetary value;. 
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(3) there ls a likelihood that the defendant owner 
may file for bankruptcy. See Revised Hazardous 
Waste Bankruptcy Guidance,-orfice of Enforcement 
and Compliance Monitoring, May 23, 1986i 

(4) the value of the property will increase signi
ficantly as a result of the removal or remedial 
wor~i or 

CS) the PRP plans to sell the property.· 

Regional offices should not file notice where lt appears that 
the defendant satisfies the elements of the innocent landowner 
defense pursuant to Section 107(b)(3). 

; 8 32.l 2 

Where eKisting perfected non-Superfund liens on the property 
equal or exceed the value of the property as enhanced by the 
Superfund expenditures, it may not be worthwhile to file notlce of 
the federal lien. However, in some cases, a foreclosing party, 
such as a bank, may take over the property, and EPA may believe 
that the foreclosing party is liable under Section 107. See United 
States v. Maryland Bank and Trust Co •• 632 F. Supp. 573 (0:-Md. 
1986). In such cases, EPA should file a lien as to the foreclosing 
party after foreclosure and after other acts creating liability 
have taken place. 

I 

Pursuant to Section 54~(2) of the Bankruptcy Code, a lien 
unperfected as cf the time of tiling of the bankruptcy petition 
will be invalidated .by the bankruptcy trustee. Thus, where there 
is a likelihooa of a bankruptcy filing, notice of the Superfund 
lien should be filed as early as possible. Finally, note that 
filing notice of the lien is not subject to pre-enforcement review 
of the liability of the landowner for the response costs.~/ 

III. PROCEDURES FOR FILING LIENS 

Notice of the federal lien should be filed at the time that 
the owner is provided notice of potential liability. By this time, 
the lien will have arisen since EPA will have incurred costs, !:.I.•• 

l/ Courts have rejected claims that owners are entitled to notice 
- and hearing prior to filing of the lien. In S~ielman Fond, . 
Inc. v. Hanson's Inc •• 379 F. Supp. 997 (D. Ariz.)l judge court), 
i\iimarily aff'd, 417 U.S. 901 (1974), the court held that filing of 
a mechanic's iien did not amount to a taking of significant property 
without due process, since it did not prohibit the transfer of title. 
Subsequent court decisions have followed this holding. See,.!.:..&•• 
B & P Development v. Walker, 420 F. Supp. 704 (W.D. Pa. ~6). 
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in conducting a PRP search. The government's priority will relate 
back to the date that the notice of .the lien .was filed~ See 
Uniform Commercial Code, IY·312(5)(a). Unlike some State""'!Uperfund 
lien provisions, Section 107 does not establish a deadline by which 
notice must :be filed. . . . 

A. Preparing the Notice . . ,, 
Regional enforcement personnel should refe~ to State 

requirements for filing notice of the lien. We encourage the 
Regions to work with State Atto'mey General Offl"ces to assure 
that the Regions accurately interpret State law, and to consult 
with OECM and DOJ in determlning whether to file notice of the 
lien.. · - · 

. . . . 
Notice should generally include: (1) the name of the property 

owner, (2) ·a precise .legal description of the property on which the 
lien will.arise, (3) an explanation by ·the:Regional official of the 
basis for the lien, (4) the address of the kegional Administrator 
or other Regional official delegated authority to sign notices of 
liens, and (5) a provision that the lien. shall remain until all 
liabili~y is satisfied. The notice should cite CERCLA Section 
107(1) and be notarize~ wlth the Agency seal. 

' . . . . 
Notice may also include such information as: (1) the amount. 

of fund expenditures upon which the lien is claimed and (2) a 
description of lab~r performed and materials supplied," including 
dates. However, since the statu~e does not require specification 
of coses, the notice should clarify that, where response work is 
ongoing, the amount of the lien will increase as the ·costs incurred 
increase. The property description to be included ln·the notice of 
the lien should be the legal description (i.e., metes and.bounds,-

·or lot, block and subdivision) rather than~general pose office or 
street address. We have attached an example of a.notice·of a· 
federal lien. 

Under the recent SARA delegation, the.Regional Administrator 
baa been delegated authority to sign the notice of filed iien. 
The Regional Administrator may.redelegate this authority at his/her 
discretion. · 

B. Where to File 

To establish its priority among other secured parties and 
creditors, EPA must file notice of the lien •tn·the.approprlace. 
office within the State (or county' or other governmental sub· 
division), as designated·by State law, in which the real pr~perty 
subject to the llen is located." (1107(1)(3)) · 
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Where the State has designated an office~ such as a County 
recording office, the lien should be filed in that office. This 
will likely be the same office where State Superfund liens are 
filed or where general real property liens, .!..=..&• mechanic's liens.
are filed. "If .the State has not by law desljiiated one off ice for 
the receipt of such notices of liens, the notice shall be filed in 
the office of the clerk of the United States district ·court for the 
district in wh~ch the real property ls located." (li07 (1) (3)) · -

Where there is any doubt as to the designated State office, 
the lien should be filed both ln the office of the clerk of the 
United States district court for the district in which the real 
property is located and in the most appropriate local office for 
recording property interests. Filing in the appropriate local 
office is important, since parties with an interest in the property 
are more likely to review liens in the local off ice than ln federal 
district court. 

IV. IN REM ACTIONS FOR RECOVERING COSTS CONSTITUTING THE LIEN 

Under Section 107{1){4), "(t)he costs constituting the lien 
may be recovered in an action in rem in the United States district 
court for the district in whic~t~removal or remedial action is 
occurring or has occurred." An.!!!. ill action is an action against 
the property of the PRP. In order to institute a proceeding .!.!! rem. 
the property must "be actually or constructively within the reacn 
of the court." 36 Am. Jur. 2d Forfeitures and Penalties l2tt (1968). 
By contrast, the typical cost recovery action is an in personam· 
action against the PRP. --

In rem actions should be considered where the litigation team 
believes--cli'at an action to recover costs covered by the lien will 
enhance its efforts to recover all costs incurred in a response 
action. Such actions will be particularly useful where the pro
perty constitutes a significant asset of the PRP, and where the 
government is having diff lculty reaching an expeditious cost 
recovery settlement. The !!! rem action, which will seek an order 
directing sale of the property,,!/ should generally be combined with 
an in peraonam action for costs. Before bringing an in rem.action, 
the-regional office should consider the amount of the-c"lalm, the 

' 

2/ An !!!. rem action may be delayed by an automatic stay, obtained 
in a bankruptcy proceeding, which serves to stay "any act to 

create, perfect, or enforce any lien against property of the 
estate." (Emphasis added) 11 u.s.c. 1362(a)(4). The ·automatic 
stay also prohibits perfection of a lien, through filing notice 
of the lien, against a bankruptcy debtor. 
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condition of ttie' lite after t
0

he response action and the· llkely 
marketability o.f the site. Note that an !!l !!!! action will require 
the same elements of proof as any cost reco~ery action. 

I o - •~• 

. Section 107 (1) (4) further atate·s that "(n]othing ln this 
subsection· shall affect the right of the Un~ted. St~tes to bring an 
action against.any person to recover all costs and damages.for 
which auch person is ll.able under subsection (a) of this section." 
Thus, where the government seeks to enforce the federal lien, it is 
not precluded from recovering the balance of its response costs 
directly from the landowner or any.other ll~ble ·party.!/ 

DISCLAIMER 
. . 

This memorandum and any internal procedures adopted for its 
implementation are intended solely as guidance for employees of the 
U.S. Environmental Protection Agency. They do not constitute 
rulemaking by the. Agency and may not be relied upon to create a 
right- or a benefit, substantive or procedural, enforceable at law 
o~ in equity, by any person. The Agency may take a~tion at variance 
with t~is memorandum or its inte~nal .implementing procedures. 

Atta'chment 

3/ Moreover; after EPA obtains a judgment, it should consider 
using state judgment lien provisions, which may cover all real 

pr~p~rty of the debtor. 
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ICl'lCE OF Ft:DEIW. Ltm - --------
. NOTlc;E ts KEkEB't CIVEN by the LhLted States of ltlnedc.a that it ._,lds a lien on 
the lands and prmiaes described bt!law 1icuated in cllt! State of Washqtan, 
as pr::>vided by Section 107(f) oi the Supie:f~d ntndments and Re111thori.zaticn 
Ace of 1!ilS6 (SAIW, PYblic i...r No. 99·499, mendin& the C".mprehdllive Ehvirarmencal 
lesponse, Q:aapensation, and_Uabillty Act of 1980 (C!ltClA), 42 U.S.C. 19601 et 
•.!!!·, co semre the payment to the ll'titm States of au costs and damages co'Vered 
l>y Chat Secticn for Milch ~stem Processirg Cllpany, Jnc. md Garmt J. Hieuwenhuis 
(and che marital camzunity ccmposal of himself and his Wife) are liable to Che 
Lhi.ted States mder Section 107(a) of CERCLA as mended. 'Jhe lien for Y\ieh Chis 
instNDent gives notice edits in tavor of the lkiited States upon all real property 
and riid'a to such property 1'\lch belq to aald persons and are, haw been, or will 
be, aU:>ject co, or affected by, rmaval a.~ ranedial actions as defined by federal 
law, at or near 7215 Smith 196ch 1n the City of ICmt, Comty of ICiJW, Seate of 
Washtrwtan, includirg the follawiig.~escrtbed land: · · . 

1hat sortion of Che Scan:heasc Quarter (S.E. 1/4) of the 
Notttwest ~rcer (N.W. 1/4) of Seccian Che (1), Township 
1\.enty-1\.o (22) N:»rch, &ange Four (4) Ease, Willanette 
Meridian, lyirg Westerly of the Pugec Sound Electric 
riJPllt-of-vay less than M:>rch 'Jhircy (30) feet of Dr'ainage 
Ditch No. One (1), ccntainifW 12.9 acres mre or less. 

'Ibis statutory lien exist• and continues mGi.1 the liability for auch cm~• 
L-,ci damages (or ior llr'J decree or judgme:lt against sueh persons arili~ cue of 
such liabllity) ls satisfied or beccmies W'lenforceable thrO\lfJ\ the operation of the 
statute of limitations as prcwided by Section 113 of Publie Law 9~-499. 

I 
lB Wl'INES~ ~. the lbited States has caused this instnaent to be executed 

thrQJ&h ~~.itildi,lt.ates Dwircmental Protection Age=ncy, and its attoml)', in hu 
official•.'C4pacity as Rl!J~onal r.camel of the lhited States fhviromental Protection 
Agency.;~Y.or>;-~P· ·: ;,· .. 

..... , ,-\f •1.r-~ \'" I r. 
Dat~t ~e.ii~~e.,},..h~tOh, this.W day of ~.,..N\,. , 19: 7 •. . r.;;::· " v. I '-'.. ,. . . 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

Jll 291~ 

MEMORANDUM 

SUBJECT: supplem•ntal Superf und Liens 

FROM: 

TO: 

William\A· Whit 
Enforcement Counsel 
Office df ~for~und 
B~uce M.

1 
Diamon ~ 

Director 
Office of Waste Programs Enforcement. 

Regional Counsels, Regions I-X 
Director~, Waste ~anagement Divisions, 

Reqions I-X 

The purpose 0£ this guidance document is to supplement the 
"Guidance on Federal Superfund Liens" issued·on SeptemberJ22, 
1987, by memorandu~ signed by Thomas L. Adams, Jr., Assistant 
Administrator of th~ Off ice of Enforcement and Compliance 
Monitoring (now Off~ce of Enforcement). This Supplement is in 
addition to, and do~s not supersede the 1987 document, which 
provided criteria fer the decision to file liens under Section 
107(!) of the Compr~hensive Environmental Response, Compensation, 
and Liability Act of 1980 (CERCLA), 42 u.s.c. § 9607(!). This 
Supplement outlines\procedures for Regional staff to follow to 
provide notice and opportunity to be heard to potentially · 
responsible parties \on whose property liens are to be perfected. 

I. SUMMARY 

The Aqency shou~d provide notice to property owners who are 
potentially responsible parties ("PRPs") under CERCLA that the 
Agency intends to perfect a lien on their property prior to 
f ilinq papers to perfect. The Aqency ·will give such property 
owners1 the opportunity to be heard through their submission of 
documentation or thr6ugh appearing before a neutral EPA official, 
or both. In exceptidnal circumstances, EPA may perfect a lien 

1 For purposes of this quidance, owner means persons 
possessing title to r~al proper~y or rights to such real 
property, as set forth in Section 107(!)(1) of CERCLA, 42 u.s.c. 
§ 9607(.J.). 

MAR - 2 1998 
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prior to giving notice to a property owner of EPA's intention to 
perfect the lien,\ but the Aqency should concurrently notify the 
owner and offer an opportunity to be heard at the earliest 
practicable time.[ 

The Agency should send a letter by certified maii notifying 
property owners o~f the Agency's intention to perfect a lien, or, 
if appropriate, iPunediately upon perfection. The letter should 
summarize the factual basis for EPA's reason to believe that the 
statutory criteria for perfectinq a lien are satisfied. The 

. letter should infbrm the recipient property owner of his or her 
opportunity to be\heard, either by submitting documentation or by 
obtaining a meeting conducted by a neutral official. The meetinq 
will consist of an informal proceedinq in which the property 
owner may provide\EPA with infornation as to why EPA's 
assumptions require reconsideration. 

II. PROCBpURES 

Record of De~ision to File 

After consulting the 1987 Guidance on Federal Superfund 
Liens to determin~ whether the perfection of a superfund lien is 
of value, staff de1siqnated by the Reqion should assemble a Lien 
Filinq Record, brihqinq together in one place all the documents 
relatinq to the debision to perfect. 1 

Provisions f o~ maintenance of the Lien Filing Record are at 
the discretion of the Reqion, and it may choose to maintain the 
record in the same\manner that it maintains other superfund 
records. At a minimum, nowever, the Region should ensure that 
certain personnel are designated to add relevant documents, 
maintain the inteqtity of the record, and make the record 
reasonably availabie, upon request, to the property owner. The 
Region may wish to\have the Reqional Hearing Clerk maintain the 
Lien Filinq Record.once a p~operty owner requests a meeting. 

The followinq 1cateqories of documents should be asse~led: 

l. Documenta1~ion that the potentially responsible party is 
the owne~ of the property, ~, the file contains a 
deed, legal description from a survey or tax record, a 
title search, etc. 

2. Documentsjshowinq that EPA has actually incurred costs 
at the site {a summary report of costs is sufficient 
for this purpose; underlying documentation is not 
necessary). 

3. Documents1showing that the property owner was provided 
{by certified mail) written notice of potential 
liability,~ pursuant to CERCLA Section 107 Cl). 
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Documents describinq the property showinq that the 
property or that part of a property is contaminated and 
showinqjthat the property has been subject to or 
affected by a ~emoval or remedial action. Exa~ples 
include\action memoranda, removal response reports, 
Preliminary Assessment or Site Inspection forms, or 
Nationai Priorities List listing documents. (The 
Region ~ay choose to include a declaration by the on
Scene Coordinator or Remedial Project Manager ("RPM") 
incorpo~atinq these elements.) 

Where aP,plicable, any documents.describing exceptional 
circums~ances which support EPA's decision to perfect a 
lien pr~or to offerinq an opportunity to be heard. 
such citjcumstances include instances in which the 
propert~ owner is a~out to take some action that would 
render the property-unavailable to satisfy a judgment 
for cleati-up costs or where EPA's interest in the 
p'roperty\ would be impaired. Examples include, but are 
not limited to, imminent bankruptcy of the property 
owner, ikninent transfer of all or part of the 
property~ or imminent perfection of a secured interest 
which would have priority under applicable state law, 
or .indications that these events are about to take 
place. ~here the Regional staff are depending on 
factual information that is not a matter of public · 
record, they should include in the file a supportinq 
statement (a) from someone with first hand knowledge of 
the facts, or (b) indicatinq· the factual basis on which 

I the Agency proposes to act, and the source of the 
Agency's \information. 

The Reqion shduld continue to add relevant documents to the 
Lien Filing Record,\ such as the following: . . 

1. EPA' s notlice of intent to file a lien (see below) sent 
to the property owner, with proof of receipt (or proof 
of mailin9 to the last known address). 

2. Any documentation submitted by the property owner to 
show that\ EPA did not satisfy the statutory criteria 
for perf e~tion of a lien or that EPA was in error when 
it concluded that the criteria were satisfied. This 
documentation may include correspondence, or documents 
submittedlat or after any meeting request by the 
property owner. 

3. Any responses by the Reqion to the property owner's 
submissions. 

' 

4. Any correspondence between the Region and the property 
owner rel~tinq to the filing of a lien. 
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Any form of record of a meeting held regarding the 
perfectlion of the lien. 

The Reqion s~ould maintain the Lien Filinq Record and, upon 
request made to the Regional Attorney, make it reasonably 
available to the property owner. 

4he Notice o~ Intent to Perfect a Superfund Lien 

This guidance includes a model notice letter (See Attachment 
1) to inform the property owner of the Region's intention to file 
and perfect a notice of lien. A notice letter should be mailed 
to the owner by certified mail, return receipt requested. The 
letter should state that EPA intends to perfect its lien after a 
set number of cal~ndar days, JL..9.:.., 14 days, from mailing. In the 
letter, the Reqioti should also notify the property owner of the 
.location and avai~ability for review and copying of the Lien 
Filing Record. · 

The notice ofl intent to perfect should contain the following 
elements: 

l. A statement that land records of the appropriate state 
or county indicate that the recipient is the owner of 
the subject property, with a cit~tion to those records. 

2. A precis• 'identification of the 'property, using the 
street address and a deed, or reference to a deed or 
other legal description in land records. 

3. Statements tha~: EPA has a reasonable basis to perfect 
its lien;\ the property is a facility as defined in ~ 
CERCLA Section 101(9); the Agency has reason to believe 
that the 1owner "owns" the facility and that the owner 
is a liable person pursuant to CERCLA Section 107(a); 
the property is subject to or affected by a removal or 
remedial action; and costs have been incurred by the 
United St~tes with respect to a response action at the 
property. 

4. In satisfaction of CERCLA Section 107(!) {2)(B), 
reference\to previous written notice of potential 
liability furnished to the property owner, or notice 
via this letter, if notice has not already been 
furnished: 

s. Notice that the lien shall remain in effect until 
liability lfor the costs is satisfied or the lien 
becomes unenforceable throuqh operation of the statute 
of limitatlions in CERCLA Section 113. 

I 
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A statement that the property owner may submit any 
documents or information relevant to the issues raised 
by the ~ien in writing to the Regional attorney 
assiqned to the site prior to the expiration of the 
time per:iod stated in the notice. 

An invitation for the recipient to request, prior to 
the expiration of the time period stated in the notice, 
an opportunity to be heard before a neutral EPA 
officialt This request should be in writing and 
addresse~ to the named Reqional attorney. 

A statement that the.subject of any requested meeting 
shall be\whether EPA has [or had] a reasonable basis to 
perfect a lien upon the property based upon the 

I statutoIYi elements. 

A statement that neither EPA nor the property owner 
waives o~ is prohibited from asserting any clai~s or 
defenses 1by the submission of information, a request 
for and p~rticipation in a meetinq, or a recommended 
decision py the neutral official whether or not ~PA has 
a reasonaple basis to perfect a lien. 

Where EPA\has perf~cted its lien prior to sendinq this 
notice of intent, a statement describing the . 
circumstances that led the Agency to perfect the lien 
in order to protect EPA's interest in the property and 
how those\interests were about to be impaired. The 
statement should further indicate that the property 
owner may still make a timely request for a meeting to 
demonstrate that the EPA had no reasonable basis to 

I , 

perfect i~s lien. 

Perfection of a' Lien Prior to a Meeting 
I 

The Agency may,\ in exceptional circumstances, perfect a lien 
prior to offerinq or providing a property owner with a meetinq. 
Thus, even where the Region has notified a property owner that he 
or she has an opportunity to request a meetinq, under certain 
exceptional circumstances, the Region may perfect a lien prior to 
providinq that meetihq. The Region shall send notice to the 
property owner, return receipt requested, immediately upon 
perfection. A model\letter for post-perfection notification is 
included as Attachme~t 2. Exceptional circumstances for this 
course of action include, but are not limited to, instances in 
which EPA's interestlin the property could be impaired, such as 
imminent bankruptcy of the property own~r, imminent transfer of 
all or a portion of the property, imminent perfection of a 
secured interest which would have priority under applicable state 

I 
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law, or indications that these events are about to take place. 
As noted in the s~ction on the Lien Filinq Record, Regional staff 
should document ahy such circumstances in the Lien Filinq Record. 

I 

While the procedures and standards to be followed for a 
post-perfection meeting are similar to those for a pre-perfection 
meeting, the Reqibn should expedite to the extent possible the 
holding of a postfperfection meeting, if one is requested. · 

Property own~r's Response 

• Failure of Ptioperty owner To Timely Respond 

If a propert~ owner does not respond within the period set 
for response, the Region may proceed to perfect the lien. At the 
time of perfection~ the Reqion should send a letter notifying the 

• owner of the date ~he lien was perfected. 

• Timely respon$e: Written Response and No Request for Meetinq 

If a propertylowne~ presents written documentation in a 
timely manner purporting to show that the lien should not be 
perfected: but does not request a meeting, the Regional site 
attorney should review the documentation furnished. If the 
Region agrees that \the property owner has produced facts to alter 

0

EPA's determination that it has a reasonable basis to file the 
lien, EPA should s~ notify the property owner. 

If the Re9iona~ attorney determines that EPA still has a 
reasonable basis to\ perfect its lien, the·Region should select a 
neutral official in accordance with the process described below 
to review the documentation furnished. At the conclusion of the 
neutral official's review, he or she should provide the property 
owner and Regional staff with a brief written recommended . 
decision on whether\EPA has a reasonable basis to perfect a lien. 
The document should set out the informational basis upon which 
the recommended decision is made, and should be placed in the 
Lien Filing Record, lwith a copy forwarded to the official in the 
Region delegated with the authority to sign liens for action. 

• Timely Respons~: Request for Meeting 

If a property oWner requests a meeting, the Region shall 
select a neutral off~cial in accordance with the process 
described below to cbnduct the meeting. The neutral official 
shall set up the tim~ and location of the meeting, or offer the 
property owner a mee~ing via teleconference. 
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Meeting Pro~edures 

• Selection o~ Neutral Official 

The neutral \official selected by the Region should be an 
attorney who is ~ permanent or temporary employee of the Agency 
and who may perform other duties within the Agency. The person 
selected should nbt have performed any prosecutorial, 
investigative, or\ supervisory functions in connection with the 
case or site involved. 

I 

· Regions may have judicial or presiding officers already 
• I appointed pursuant to other EPA programs who possess the 

qualifications ouilined above. Where the Regions do not wish to 
select separate neutral officials to hear lien matters on a case
by-case basis, ~hey may allow these hearing officers to ·conduct 
lien meetings. 

Upon selection of the neutral official, the designated 
keeper of the Lien, Filing Record should provide the official 
a copy.of the Lien Filing Record, which includes any written 
tesponse by the pr9perty owner and any subsequent supporting 
documentation subm~tted by the property owner. 

• Factors to Re~iew 

with 

The neutral EP.\A official should consider all facts relating 
to whether EPA has a reasonable basis to believe that the 
statutory elements ~ave been satisfied for the perfection of a 
lien. In particular, the neutral officia~ should consider 
whether: ' ·- · 

• . The property owner was sent notice of potential 
liability!by certified mail. 

• The prope~ty is owned by a person who is potentially 
liable under CERCLA. 

• The property is s.ubject to or affected by a removal or 
remedial ~ction. 

• The United\ states has incurred costs with respect to a 
response a~tion under CERCLA. . 

• The record~contains any other information which is 
sufficient\to show that the lien notice should not be 
filed. 

The property owner may present information or submit 
documents purportin9°to establish that EPA has erred in believing 
that it has a reasonable basis to perfect a lien based.on the 
above factors, or ha~ made a material error with respect to the 
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above factors. Ih making his or her decision, the neutral EPA 
official should consider all facts in the Lien Filing Record 
established tor the perfection of a lien and all presentations 
made at the meeti~g, which will be made part of the Lien Filing 
Record. 

• Nature of the Meetinq 
I 

The persons at the meetinq normally should include the 
. I 

property owner (ana/or an attorney, at the property owner's 
option); Regional enforcement staff (RPM and Regional attorney 
and any other appropriate Region officials); and the neutral 
official. ' 

The meeting otdinarily should be held at the EPA Regional 
office. As statedlabove, the neutral official may offer to 
conduct the meeting by telephone for the convenience of the 
property qwner. Tne neutral official should also ensure that a 
record of the meeti~q is made. If a summary of the meetinq is 
prepared as a record, it should indicate who was in attendance, 
what information was presented, and what issues were discussed. 
Any such summary should be provided to the property owner. The 
record of the meeting, and any comments submitted by the property 
owner on the summary should be included as part of the Lien 
Filinq Record. 

I I 

The neutral of~icial should conduct the meeting as an 
informal exchange of information, not bound by judicial or 
administrative rules of evidence. Because of the informal nature 
of these proceedings, EPA will not apply the Administrative 
P~ocedure Act provi~ions-for formal ad3udication • . 

The neutral of f~cial should beqin the meetinq by making an 
opening statement, cpntaining the following elements: 

1. The proceedinq is informal, and not bound by rules of 
evidence n9r provisions of the Administrative Procedure 
Act. 

2. Neither EPA nor the property owner waives any claims or 
defenses bfi the conduct of the meeting or the outcome. 

J. The sole i~sue at the meeting is whether EPA has (or 
had, in the, case of a post-filing meeting) a reasonable 
basis to be[ieve that the statutory elements for 
perfecting a lien were satisfied. The meeting will not 
be concerne~ with issues not relating to the proposed 
perfection of the lien, including, but not limited to, 
EPA's selection of a remedy or contents of remedy 
selection documents, such as records of decision or 
action memoranda. · 
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The neu~ral official will make a recommended decision, 
based od the Lien Filing Record and any new information 
presented at the meetinq, whether EPA has (or had) a 
reasonable basis to perfect the lien. 

I 

The recommended decision is not admissible as evidence 
in any ~uture proceeding. · 

The neutral official should conduct an orderly and fair 
meeting. Regiona~ staff may present EPA's reason to believe that 
a lien may be perfected upon the property. The property owner or 
his or her counse~ shall have a reasonable opportunity to address 
relevant issues and present his or her views. The neutral 
official may also !allow discussions and interchanges between the 
parties, includinq responses to questions to the extent deemed 
appropriate. It ~s not the Agency's intent to provide EPA or the 
property owner an f PPOrtunity to enqaqe in direct examination or 
cross-examination 1of witnesses. The neutral official may address 
questions to the property owner or his or her counsel or to EPA's 
representatives d~rinq the meeting. 

While the neutral official should place no limitations other 
than reasonableness on the type or volume of information 
presented or issu~s discussed, he or she may caution that only 
information and i~sues which are relevant or material to EPA's 
decision as to wh~ther it has a reasonable basis to perfect the 
lien will be ulti~ately considered. 1 

Recommended ~ecision · 

In a timely manner,-the neutral official should issue a 
written recommende~ decision. The recommended decision should 
state whether the property owner has established any issue of 
fact or law to alt'er EPA' s decision to file a notice of lien and 
the informational ·basis upon which the decision is based. The 
recommended decision should contain a statement that neither EPA 
nor the property o~ner is barred from any claims or defenses by 
the recommended decision. The recommended decision should be 
placed in the Lien1 Filinq Record, with a copy forwarded to the 
official in the Region deleqated with the authority to siqn liens 
for action, and a bopy sent to the property owner. 

Because of th~ preliminary and informal nature of the 
proceedings under this quidance, and the fact that the neutral 
officer's recommended decision is limited to whether EPA has a 
reasonable basis to perfect the lien, the neutral official's 
recommended decision is not a bindinq determination of ultimate 
liability or non-liability. No preclusive effect attaches to any 
decisions made in ~he course of any proceedinq pursuant to the 
guidance, nor shal~ any such decisions be given deference or 
otherwise constitute evidence in any subsequent proceeding. 

I 
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The Aqency may subsequently provide notice Of intent to 
perfect a lien with an opportunity to be heard with respect to 
the same property !under these procedures if new inf ormatlon 
indicates that a previous decision not to file is in error. 

Except as pr~vided by CERCLA Section llJ(h), property owners 
may not obtain judicial review or reconsideration of the Aqency's 
decision that it tias a reasonable basis to perfect a lien. 

III. DISCLAIMER·· 

This memorandum and any internal procedures adopted for its 
implementation are intended solely as quidance for employees of 
the u.s. Environmsntal Protection· Aqency. They do not constitute 
a rulemakinq by the Agency and may not be relied upon t~ create a 
specific riqht orja benefit,. substantive or procedural, 
enforceable at law or in equity·,· by ·any person. The Agency may 
take action at va~iance with this memorandum or its internal 
implementing proc~dures. 

IV. FURTHER INFORMATION 

For further ~nformation concerninq this policy, please 
contact Patricia Mott in the Office of Enforcement at (202) 260-
3733 or Gary Wort~man in the Office of Waste Programs Enforcement 
at (703) 603-8951.1 

Attachments (2) 
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Attachments (2) 

--------------- ATTACHMENT ---------------

ATTACHMENT 1 

MODEL: PRE-PERFECTION NOTICE 

[REGIONAL LETTERHEAD] 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION [ ] 
[ADDRESS] 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

[Date] 

[Name and address of owner of property] 

RE: [Name and location of the site] 

Dear [Name of property owner] : 

This letter informs you that the United States Environmental 
Protection Agency ("EPA") intends to perfect a lien upon property 
located at (street address], the exact legal description of which 
is contained in Attachment 1 to this letter. The Property is 
part of the [ ] Superfund Site. EPA has determined that you 
are the owner of this property (the "Property"). The lien which 
EPA intends to perfect against the Property arises under Section 
107(1) of the Comprehensive Environmental Response, Compensation, 
and Liability Act C"CERCLA"), commonly known as the "Superfund," 
42 U.S.C. Section 9607(1). The lien is intended to secure 
payment to the United States of costs and damages for which you, 
as the owner of the Property, would be liable to the United 
States under Section 107(a) of CERCLA, 42 U.S.C. Section 9607(a). 

Under CERCLA Sections 107(a) and 101(9), 42 U.S.C. Sections 
9607(a) and 9701(9), liable persons include persons who own any 
"facility," including a site or area where a hazardous substance 
has been deposited, stored, disposed of, or placed, or otherwise 
come to be located. EPA has determined that a release or threat 
of release of hazardous substances pursuant to CERCLA Section 
101(22) has occurred at or from the Property. The Property is 
part of the [ J Superfund Site, at which [hazardous substances] 
came to be lo~ated, and is subject to or affected by a removal or 
remedial action. As the owner of a facility, you are a person 
liable for all costs of removal or remedial action at the site. 
Costs and damages include the costs incurred by the United States 
in responding to a release or threat of release at the I J 
Superfund Site. 

The lien arising in favor of the United States on the 
Property continues until the liability for the costs is satisfied 
or until the liability for the costs becomes unenforceable 
through operation of the statute of limitations in CERCLA Section 

.J..ll, 

On [date], EPA notified you by certified or registered mail 
of your potential liability under CERCLA [or EPA hereby furnishes 
notice, if notice has not already been furnished.] You may avoid 
the perfection of a lien upon your property by paying all costs 
and damages for which you are liable. 

~ '22'11113 I~ l'\1 
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EPA has assembled a Lien Filing Record consisting of 
documents relating to its decision to perfect the lien. This 
record is kept at the following address, and may be reviewed and 
copied at reasonable times by arrangement with: 

[Regional Attorney] 
[Address and Telephone Number] 

EPA has reviewed the information in the Lien Filing Record 
and believes that the Agency has a reasonable basis to believe 
that the statutory elements for perfecting a lien are satisfied. 
After [14 calendar days or other period, set by the Region] from 
the date of this letter, EPA intends to transmit a notice of lien 
to [the appropriate office within the state (or county or other 
governmental subdivision), as designated by State law, where the 
real property is located, or with the District Court of the 
United States for the district in which the real property is 
located]. The effect of this filing is to perfect the lien upon 
your property. 

You may notify EPA within (14 calendar days or other per~od, 
set by the Region) from the date of mailing of this letter in 
writing if you believe EPA's information or determination is in 
error. You may also request to appear before a neutral EPA 
official to present any information that you have indicating that 
EPA does not have a reasonable oasis to perfect a lien. You 
should describe in your letter or written request your reasons 
for believing that EPA does not have a reasonable basis to 
perfect its lien, because EPA may, as described below, agree with 
your reasons and reconsider its intention to perfect a lien 
without further review or a meeting. Any written submissions or 
requests for a meeting should reference the Superfund .Site, be 
addressed to the above referenced Regional Attorney, and may 
include documents or information which support your contentions. 

If EPA receives a written submission or a request for a 
meeting from you within (14 calendar d~ys or other period, set by 
the Region) from the date of mailing of this letter, Agency staff 
will review your submission or request for a meeting. If, after 
review and consultation, EPA agrees that the Agency does not have 
a reasonable basis upon which to perfect a lien, EPA will not 
perfect its lien, and will so notify you. If EPA disagrees, the 
written submission or request will be referred to a neutral EPA 
official selected for the purpose of reviewing the submission or 
for conducting the meeting, along with the Lien Filing Record. 

If you have requested an opportunity to appear, a meeting 
will be scheduled. You may choose to attend this meeting via 
teleconference. The Agency will be represented by its 
enforcement staff, including a representative from the Office of 
Regional Counsel. You may be represented by counsel at this 
meeting. 

The meeting will be an informal hearing in which you may 
provide EPA with information as to why the Agency's assumptions 
require reconsideration. The meeting will not be conducted using 
rules of evidence or formal administrative or Judicial 
procedux:e.s._ __ 'l'.b.e._~ . .J.M.Y..e_.il .. !h!iL..ro~~jng_.lfmLJ.sLPA whetlt..u_&.PA 
has a reasonable basis to perfect a lien based upon CERCLA 
Section 107 (1). 

After reviewing your written submissions, or conducting a 
meeting, if one is requested, the neutral EPA official will issue 
a recommended decision based on the Lien Filing Record. The 
recommended decision will state whether EPA has a reasonable 

3121100 3 1.i P\1 
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basis to perfect the lien and will be forwarded to the Ag~ncy 
official delegated to execute liens for action. You will be 
notified of the Agency's action (whether perfection or the 
decision not to perfect) and furnished a copy of the recommended 
decision. 

Neither you nor EPA waives or is prohibited from asserting 
any claims or defenses in any subsequent legal or administrative 
proceeding by 'the submission of information, a request for and 
participation at a meeting, or recommended decision by the 
neutral EPA official that EPA has a reasonable basis to perfect a 
lien. 

If you have any questions pertaining to this letter, please 
contact [ORC attorney) at [ ). 

Sincerely, 

Waste Management Division Director/Regional Counsel/Regional 
Administrator 

--------------- ATTACHMENT ---------------

ATTACHMENT 2 

MODEL: POST-PERFECTION NOTICE 

[REGIONAL LETTERHEAD] 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION ( I 
(ADDRESS] 

CERTIFIES MAIL 
RETURN RECEIPT REQUESTED 

[Date] 

(Name and address of owner of property) 

RE: [Name and location of the site] 

Dear [Name of property owner]: 

This letter informs you that the United States Environmental 
Protection Agency ("EPA") has perfected a lien upon property 
located at [street address], the exact legal description of which 
lS contained in Attachment 1 to this letter. The Property is 
part of the [ ] Superfund Site. EPA has determined that you 
are the owner of this property (the "Property"). The lien which 
EPA has perfected against the Property arises under Section 
107(1) of the Comprehensive Environmental Response, Compensation, 
and Liability Act ("CERCLA"), conunonly known as the "Superfund," 
42 u.s.c. Section 9607(1). The lien is intended to secure 
payment to the United States of costs and damages for which you, 
as the owner of the Property, would be liable to the United 
S.tat.es ...undex.... Se ct i on -1.0..11.a.L..QL.C&BCLA. ....!2_1J~h~ Section 9 ~..Q.! ... H!..L:. 

Under ~ERCLA Sections 107(a) and 101(9), 42 U.S.C. Sections 
9607(a) and 9701(9), liable persons include persons who own any 
"fac1l1ty," including a site or area where a hazardous substance 
has been deposited, stored, disposed of, or placed, or otherwise 
come to be located. EPA has determined that a release or threat 
of release of hazardous substances pursuant to CERCLA Section 
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101(22) has occurred at or from the Property. The Property is 
part of the [ ] Superfund Site, at which [hazardous substances] 
came to be located, and is subject to or affected by a removal or 
remedial action. As the owner of a facility, you are a person 
liable for all costs of removal or remedial action at the site. 
Costs and damages include the costs incurred by the United States 
in responding to a release or threat of release at the [ J 
Superfund Site. 

The lien arising in favor of the United States on the 
Property continues until the liability for the costs is satisfied 
or until the liability for the costs becomes unenforceable 
through operation of the statute of limitations in CERCLA Section 
113. 

On [date], EPA notified you by certified mail of your 
potential liability under CERCLA. You may satisfy the lien 
placed upon your property by paying all costs and damages for 
which you are liable. 

EPA has assembled a Lien Filing Record consisting of 
documents relating to its decision to perfect the lien. This 
record is kept at the following address, and may be reviewed and 
copied at reasonable times by arrangement with: 

[Regional Attorney] 
(Address and Telephone Number] 

EPA has reviewed the information in the Lien Filing Reco~d 
and believes that the Agency has a reasonable basis to believe 
that the statutory elements for perfecting a lien are satisfied. 
EPA has perfected its lien by filing a notice of lien with [the 
appropriate office within the state (or coun~y or other 
governmental subdivision), as designated by State law, where the 
real property is located, or with the District Court of the 
United States for the district in which the real property is 
located). EPA perfected its lien prior to notifying you of its 
inlention because I ]. 

You may notify EPA within [14 calendar days or other period, 
set by the Region) from the date of mailing of this letter in 
writing if you believe EPA's information or determination is in 
error. You may also request to appear before a neutral EPA 
official to present any information that you have indicating that 
EPA did not have a reasonable basis to perfect a lien. You 
should describe in your letter or written request your reasons 
for believing that EPA did not have a reasonable basis to perfect 
its lien, because EPA may, as described below, agree with your 
reasons and release its lien without further review or a meeting. 
Any written submissions or requests for a meeting should 
reference the Superfund Site, be addressed to the above 
referenced Regional Attorney, and may include documents or 
information which support your contentions. 

If EPA receives a written submission or a request for a 
meeting from you within [14 calendar days or other period, set by 
the Region] from the date of mailing of this letter, Agency staff 

.l!il.l review your submission or request for a meeting. If, after 
review and cons.ultatio0:-EPA_a.grees-that"-tne A"genc-y-aTanoTnave 
a reasonable basis upon which to perfect a lien, EPA will release 
its lien, and will so notify you. If EPA disagrees, lhe written 
submission or request will be referred to a neutral EPA official 
selected for the purpose of reviewing the submission or for 
conducting the meeting, along with the Lien Filing Record. 
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If you have requested an opportunity to appear, a meeting 
will be scheduled. You may choose to attend this meeting via 
teleconference. The Agency will be represented by its 
enforcement staff, including a representative from the Office of 
Regional Counsel. You may be represented by counsel at this 
meeting. 

The meeting will be an informal hearing in wnich you may 
provide EPA with information as to why the Agency's asswnptions 
require reconsideration. The meeting will not be conducted using 
rules of evidence or formal administrative or judicial 
procedures. The sole issue at the meeting would be whether EPA 
had a reasonable basis to perfect its lien based upon CERCLA 
Section 107(1]. 

After reviewing your written submissions, or conducting a 
meeting, if one is requested, the neutral EPA official will issue 
a recommended decision based on the Lien Filing Record. The 
recommended decision will state whether EPA had a reasonable 
basis to perfect the lien and will be forwarded to the Agency 
official delegated to execute liens for action. You will be 
notified of the Agency's action (whether the lien will stay in 
place or be released] and furnished a copy of the recommended 
decision. 

Neither you nor EPA waives or is prohibited from asserting 
any claims or defenses in any subsequent legal or administrative 
proceeding by the submission of information, a request for and 
participation at a meeting, or recommended decision by the 
neutral EPA of f1cial that EPA has a reasonable basis to file a 
lien. 

If you have any questions pertaining td this letter, please 
contact [ORC attorney) at [ ]. 

Sincerely, 

Waste Management Division Director/Regional Counsel/Regional 
Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

January 10, 2001 

MEMORANDUM 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

SUBJECT: Support of Regional Efforts to Negotiate Prospective Purchaser Agreements 
(PPAs) at Superfund Sites and Clarification of PPA Guidance 

FROM: Barry Breen, Director Isl 
Office of Site Remediation Enforcement 

Bruce Gelber, Chief Isl 
Environmental Enforcement Section 
Environment and Natural Resources Division 
United States Department of Justice 

TO: Superfund Senior Policy Managers (Regions 1-X) 
Regional Counsels (Regions 1-X) 

Introduction 

Assistant Chiefs, Environmental Enforcement Section, United States 
Department of Justice 

The Office of Site Remediation Enforcement (OSRE) and the United States Department 
of Justice (DOJ) strongly encourage and support ongoing regional efforts to clean up and resolve 
liability at Superfund sites that can then, in appropriate circumstances, be available for 
productive reuse. After completion of a federal cleanup under the EPA Superfund program, many 
Superfund sites have been returned to beneficial use. Historically, sites often remained 
underutilized or abandoned due to concerns of lenders, developers, and the general public about 
potential liability or residual contamination. As part of its overall effort to refonn the Superfund 
program, the Agency has made a concerted effort to address this issue. Additionally, EPA works 
with other federal agencies and state and local governments that have made "Brownfields" 
redevelopment a major goal. 1 

The safe redevelopment of sites often occurs in the wake of a cleanup under EPA 's 

1 EPA defines "Brownfields" as abandoned, idled, or under-used industrial or commercial 
facilities where expansion or redevelopment is complicated by real or perceived environmental 
contamination. 



Superfund program. Redevelopment benefits communities by ensuring a protective future 
property use and by replacing empty lots and abandoned facilities with new businesses, often 
bringing jobs and an increased tax base. Additionally, redevelopment efforts may provide other 
public benefits like parks, nature preserves, or playing fields for a community. Reutilization of 
fonnerly contaminated sites also furthers the Agency's commitment to "Brownfields" by 
encouraging property reuse, potentially preserving new undeveloped "Greenfields". 

This document is part of a continuing EPA Region, OSRE, and DOJ effort to support and 
build on EPA's current successes in cleaning up contaminated sites so they can be returned to 
productive uses. One vehicle for facilitating the safe reuse of sites is Prospective Purchaser 
Agreements (PPAs). This Memorandum is intended primarily for regional attorneys and 
program staff involved in evaluating and negotiating PP As, and for DOJ staff involved. It 
should also serve to expedite settlements by providing a common framework of analysis for 
EPA, DOJ, and prospective purchasers.2 It must be read in conjunction with EPA's "Guidance 
on Agreements with Prospective Purchasers of Contaminated Property'', dated May 24, 1995, 
(the "1995 PPA Guidance") and the October 1, 1999, memorandum from OSRE titled 
"Expediting Requests for Prospective Purchaser Agreements", both of which remain in effect.3 

In an effort to promote the negotiation of PPAs, EPA issued the 1995 PPA Guidance, 
which partially superceded the previous 1989 policy titled "Guidance on Landowner Liability 
under Section 107(a)(I) of CERCLA, De Minimis Settlements tJllder Section 122(g)(l)(B) of 
CERCLA, and Settlements with Prospective Purchasers of Contaminated Property''. The 1995 
PPA Guidance expanded the circumstances in which EPA will enter into a PPA and has proven 
to be successful. Prior to its publication, EPA had entered into only 20 PP As; between 1995 and 
December of 2000, EPA entered into more than 120 additional agreements. 

In October 1999, OSRE issued a memorandum building on the success of the 1995 PP A 
Guidance by providing the Regions with a revised model PPA agreement and a sample cover 
Jetter and infonnation request. The memo also announced the incorporation of a new PP A 
tracking system into the CERCLIS/WasteLAN database to ensure the Agency could evaluate its 
responsiveness to PPA requests. Additionally, it established a PPA expediter at both EPA and 

2 PPAs are entered into under the authority of the Attorney General of the United States to 
compromise and settle claims of the United States. Thus, PPAs can only be entered with the 
express concurrence of the Assistant Attorney General. 

3 The 1995 PPA Guidance, and the 1999 memorandum can be found on OSRE's Web 
page at htto://es.epa.gov/oeca/osre/ppa.htrnl. 
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DOJ to ensure PPA issues are identified and resolved quickly.4 

In the five years since the 1995 PPA Guidance, the Agency has gained considerable 
experience in developing new approaches to ~solving C<?mmon issues that affect PPAs. 
Recently, the Agency es~blished a workgroup of experienced staff, who in consultation with 
DOJ, developed this Memorandum to address these common issues by clarifying the 1995 PPA 
Guidance in two significant ways. 

I. Clarification of Threshold Criteria For Entering Into PP As 

Section ID of the 1995 PP A Guidance identified five fundamental criteria for evaluating 
whether EPA should enter into negotiations for a PPA with a prospective purchaser. These five 
criteria are threshold issues that must be analyzed in order to determine if the Agency should 
expend its resources negotiating a PPA. Based on EPA 's greater level of experience with PPAs, 
this document clarifies the first two of these threshold criteria and explains how they should be 
used in making the initial determination of whether EPA will enter into PPA negotiations. 

Clarification of Criterion 1 - Federal Involvement or EPA Action at the Facilitv 

The first threshold criterion discussed in Section m of the 1995 PPA Guidance states that 
"[t]he Agency may consider entering into a PPA at sites listed or proposed for listing on the NPL, 
or sites where EPA has undertaken, is undertaking, or plans to conduct a response action." In 
most instances, a PPA is not necessary for sites that do not require significant federal 
involvement. For example, at many Brownfields sites a PPA is not necessary because concerns 
of prospective buyers regarding contamination or liability can be successfully addressed through 
other mechanisms, such as environmental audits, private insurance, an indemnification 
agreement, an EPA Comfort/Status Letter,5 or available state protections. However, in limited 
circumstances, the level of federal involvement at certain Brownfields sites may warrant the 
negotiation of a PP A. These sites may include those where assessments have been done pursuant 
to EPA's "Targeted Brownfields Assessment" grants program, EPA's "Brownfields Pilot 
Assessment" program, as well as sites where an assessment has been performed and the site is 
participating in EPA's Brownfields Cleanup Revolving Loan Fund.6 Generally, Regions should 
consider PPA requests for these types of sites only if other devices such as Comfort/Status 

4 Presently, EPA's PPA expediter is Jack Winder at (202) 564-4292, and DOJ's expediter 
is Alan Tenenbaum at (202) 514-5409. 

5 EPA 's Superfund Comfort/Status Letter Policy can be found at 
http://es.epa.gov/oeca/osre by clicking on Policy and Guidance Documents and then on Liability 
under CERCLA enforcement documents. 

6 Documents describing these programs and assessments can be found at the Brownfields 
Web site address at httJ;!://www.epa.gov/swerosps/bf/html-doc. 
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Letters will not suffice and if sufficient infonnation is known about the site to allow EPA to 
apply the 1995 PPA Guidance and this Memorandum. It is in the Region's discretion to 
detennine ifEPA's actions at these sites constitute "federal involvement" sufficient to warrant 
negotiating a PP A. 

Clarification of Criterion 2 - "Direct and Indirect Benefits" 

The second threshold criterion in Section m of the 1995 PP A Guidance states that "[ t )he 
Agency should receive a substantial benefit either in the fonn of a direct benefit for cleanup, or 
as an indirect public benefit in combination with a reduced direct benefit to EPA." However, the 
definition and use of the terms "direct and indirect benefits" in the 1995 PPA Guidance is 
potentially confusing on two points involving the application of this threshold criterion. 

First, the definition of the term "indirect benefits" in the 1995 PPA Guidance included 
examples of benefits that should be considered "direct benefits" to EPA. Thus, this 
Memorandum includes the following new definitions of the two terms. The new definitions 
should be substituted wherever the terms are used in the 1995 PP A Guidance. 

"Direct Benefits" 

In using the term "direct benefits" EPA refers to all the ways a PPA will further 
CERCLA's mandate of protecting human health and the environment. "Direct benefits" 
obviously include cleanup work and cost recovery paYlllents. However, they also include 
any other activities that advance EPA's CERCLA objectives. Actions such as guaranteed 
site access for regulatory personnel and cleanup contractors, controlling or limiting public 
access and exposure to the site, institutional controls, and any actions that help facilitate 
or maintain a remedy, such as demolishing unsafe structures, may be considered "direct 
benefits". Additional examples include actions that may streamline the cleanup or reduce 
the cost of the remedy, restore, preserve, or mitigate damages to natural resources, or in 
any way further reduce the current or future risks posed by the site. 

"Indirect Benefits" 

In using the tenn "indirect benefits" EPA means additional ways a PPA may benefit the 
public or a community that are outside EPA's statutory CERCLA mandate to protect 
human health and the environment by responding to a release, or a substantial threat of a 
release, into the environment. Examples are the creation or retention of jobs, increasing 
the tax base, or the building of a park, library, or a community center. 7 

7 However, ifthe park, library, or community center was constructed in a manner that 
actually reduced future risks at a site, for example a parking lot substituted for part of a remedy 
as an effective soil cap, the activity should be considered a "direct benefit" to the extent it 
reduces the cost of the remedy. 
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Second, the 1995 PPA Guidance may be read to suggest that an analysis of a potential 
PPA's "indirect benefits" is applied to both the threshold question of whether EPA should 
expend its resources to negotiate a PP A, and also to the determination of what is adequate 
consideration for entering into a PP A. This Memorandum clarifies that "indirect benefits", as 
redefined above, should be evaluated only as part of the initial threshold analysis under the 
second criterion of Section m of the 1995 PPA Guidance regarding whether the Agency should 
expend resources negotiating a PPA and not as part of the consideration analysis for PP As. 8 

II. Clarification of the Consideration Analysis 

In evaluating adequate consideration for entering into a PP A, EPA recognizes that a 
prospective purchaser of a Superfund site is not a liable party under CERCLA except as a result 
of its purchasing the property. However, the Agency also recognizes that entering into a 
PPA affects EPA' s ability to enforce its CERCLA Section 107(1) lien and may impair its ability 
to recover its response costs.9 This part of the Memorandum is intended to assist Regions in 
balancing these points. The goal is to structure the PP A so that neither the buyer or seller of the 
property receives an unfair windfall at taxpayer expense. 10 

Section IV of the 1995 PPA Guidance included a brief discussion of some factors that 
may be analyzed in determining appropriate consideration. Based on the Agency's experience in 
implementing that Guidance, this Memorandum provides a new expanded list of factors below 
and provides the following general framework for assessing them. 

8 "Indirect benefits", as redefined above, are not taken into account when analyzing the 
amount of consideration EPA requires for a PPA because such benefits may not accrue to the 
Agency. 

9 The lien provision is designed to facilitate the United States' recovery of response costs 
and prevent windfall. The legislative history states that the lien provision was added to "enable 
the United States to recover its response costs through an in rem action against the real property 
that is the subject of the response action. Such protection for the United States will also enable it 
to recover the increase in land value resulting from the response action, thus preventing unjust 
enrichment of the owner." S. Rep. No. 99-11, at 45 (1985); see also H.R. Rep. No. 99-253, at 17 
( 1985) ("Response actions may cause substantial increases in the value of the land on which 
these actions are taken. Thus, the purpose of these liens is to ensure that the owners of the 
property where a cleanup has occurred will not receive a windfall profit as a result of the 
cleanup.") 

10 The case team should generally ensure that the seller does not receive significant 
proceeds from the sale which it could disburse or shelter, preventing the Agency from recovering 
the funds. Likewise, as set forth in this Memorandum, the case team should also ensure that the 
consideration received by EPA for the PPA prevents the buyer from receiving an unfair windfall. 
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First, obtain a reliable estimate of what the market value of the property would be ifthe 
cleanup were complete. In most cases this estimate should be based on a real estate appraisal by 
a trained professional. However, there may be circumstances where other mechanisms such as a 
tax appraisal or sufficient infonnation from professional real estate brokers involved in an "arms
length" transaction may suffice. The appraisal should take into account the costs a purchaser will 
incur to maintain the protectiveness of the remedy or to bring the property into compliance with 
federal, state or local health and safety requirements. Whether the property will have a limited 
future use or reduced productivity as a result of the anticipated final cleanup should also be 
factored into the appraisal. 

Second, determine whether the property is encumbered with liens that have a superior 
status to EPA 's CERCLA Section 107(1) lien. Care should be taken to ensure that previously 
filed private party liens are legally valid. For the purposes of determining consideration, EPA 's 
final fair market estimate of what the property is worth should generally take into account the 
amount necessary to pay off validly held superior liens. 

Finally, using the estimated value of the property derived above as a starting point, 
analyze the other consideration factors listed below that may be appropriate to the site. 11 As 
every site and every potential PPA is unique, not every listed factor may warrant consideration. 
In explicit recognition of the flexibility necessary to ensure that each PPA is fairly negotiated, the 
factors are not weighted in any prescribed manner. It is left to the assigned case team to 
determine how best to balance the various factors to detennine what is fair and appropriate 
consideration for a PP A. It is anticipated that the basic framework set forth above will provide 
structure for an analysis of these factors. Consideration factors may include: 

Market Conditions 

• what is the nature of the property and the local market; 
• is there likely to be more than one prospective future buyer; 
• if EPA does not enter into the PPA what is the likelihood there will be another 

buyer that will make a substantially better offer before EPA' s lien is extinguished; 
• is there sufficient incentive for the parties to go forward with the transaction given 

EPA's consideration request; 
• if the consideration offer for the PPA is accepted by EPA, will either the seller or buyer 

11 Section IV of the 1995 Guidance specifically mentioned "coupling" an analysis of the 
consideration factors with "an examination of any indirect benefits that the Agency may receive". 
Also, Section V of the 1995 Guidance starts with the clause "In light of EPA's new policy of 
accepting indirect benefits as partial consideration ... ". As discussed above "indirect benefits" 
may not accrue to EPA and should be considered as a threshold criterion and not as a 
consideration factor. 
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receive a significant unfair windfall at taxpayers expense12
; 

• does the continuing cleanup or remedy impede the use of the property in the short 
term so that its current value is likely to be less than its final clean value; 

• are there greater transaction costs or burdens facing the buyer that it would not 
have if it p,urchased another property such as a "Greenfield"; 

Cost Analysis and Consideration of Enforcement Options 

• the amount of past and anticipated future costs in cleaning the site; 
• whether there are other viable responsible parties whose anticipated contribution 

to the cleanup work or response costs should be taken into account; 
• the legal risks, if any, associated with enforcing the CERCLA Section 107(1) lien 

in an "in rem" legal action; 
• the EPA resources necessary to enforce the lien or to reach a different PPA 

settlement with another buyer; 

Reduced Risks to Public Health and the Environment 

• the benefit of any "direct benefits" (as redefined above) associated with the PPA; 
• any benefits associated with ensuring the safe reuse of the property where the 

threat to human health or the environment could be aggravated by its 
abandonment. 

Again, not every listed factor is relevant to a particular consideration analysis, and the 
list, while based on EPA's experience with PPAs over the years, is also not necessarily 
comprehensive. Regions may consider other site specific factors as appropriate. 

In addition, because the overall benefits of a PP A to EPA and a local community can be 
substantial, Regions should ensure that analysis of the consideration factors is done in a timely 
fashion and that PPAs do not become delayed over minor amounts or issues13

• 

12 There may be limited instances where a buyer intends to use the property for less than 
its highest possible use. For example, where a non-profit organization or municipality purchases 
the property for permanent preservation purposes the buyer may not be receiving a significant 
unfair windfall. However, even though EPA should therefore not determine consideration based 
on an unfair windfall in such circumstances, EPA must still consider other relevant factors set 
forth in the Memorandum in determining appropriate consideration. Thus, EPA still needs to 
consider, among other things, the market value of the property and the likelihood of being able to 
recover that value from another buyer. 

13 There is a Government Performance Results Act (GPRA) requirement that Regions 
evaluate PPA requests and complete negotiations in a timely fashion. 
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III. EPA's new PPA Web Page 

Finally, OSRE is pleased to announce the completion of a new Web page that includes 
examples of finalized PP As. The site can be found at http//es.epa.gov/oeca/osre/ppa.html. The 
page provides regional staff and the public with ready access to examples of recenrPPAs. 

"' This Memorandum and any internal procedures adopted as a result of its 
implementation are intended solely as guidance for employees of the EPA and creates no 
substantive rights for any persons. Case specific inquires should be directed to Helen Keplinger 
in OSRE's Regional Support Division at (202) 564-4221. General questions regarding the policy 
should be directed to Greg Madden in the Policy and Guidance Branch at (202) 564-4229. 

cc: Susan Bromm (OSRE) 
Paul Connor (OSREIPPED) 
Sandra Connors (OSRE/RSD) 
Lori Boughton (OSRE/PPED) 
Jack Winder (OSRE/RSD) 
Bruce Kulpan (OSREIRSD) 
Earl Salo (OGC) 
Steve Luftig (OSWER) 
Elaine Davies (OSWER) 
Larry Reed (OSWER) 
Linda Garczynski (OSWER/OSPS) 
Alan Tenenbaum (EES/ENRD/DOJ) 
PPA Workgroup 
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-~ .. U.S..t:mL119.· 

•pa .. r-1 111Dald DD\ ... ta calllb.Uou tibiaJt 
ru&rlat. or ~ U. .._. or uc.t of • &.nllpmat.l• DI' 

rmpaaa9 aal.l.•1 ....... i.Ddmal.Q' DI' .._...,a&ozy 
obl.J,pu ... • .... ar apmrate .. • ni.... er Uald.l.l~ • 

Before Getting Access 
•ldentdy &1atus of panes ll1VOlvad - PRP landowner, adJD1n1ng 
landownan;, EPA, contractars, perfamang PRPs 

•Make aure purposes of entry are penntted by CERCLA § 
104(e)(1)(A) 

•Make sure property where access IS GOUghl IS descnbed 111 

CERCLA § 104(e)(1)(A) 
Identify pel&Dn& w~h authonty ID consent ID enuy - Owner & 
Tenants 

•ldenldy ume/duration for which amry IS soughl 
•ldenldy persons for whom enlry will be sought 

•ldenldy areas far which envy will be aought - - 1111 n1 "'-' .,_...... 
•ldenldy ect1¥111m 10 be performed • Including equipment to be used 
and potenual aneratJOns ID the property 
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Getting Access - Issues 
LJcense v Easemam 
Conlac:t v lntan1&1 in Real E&tste 

3 CC11111ara Ill an GlllllldlllD. under Secbon 1114(1) DI 
CERCL.A 

Written Consent 

• Cantad pmsan aulhanDd to -nt 
• PRMde wnttan dDCllment that aclVISas DI bma, dulllbOn, 

pe110nnel, locabons, etc 
• Collecl authanzad persan'a signature 

-111--
,.....u•----:::..-=:.-:-~-:==::.=:..":-~ .. 
----~ ........ , .......... ,, -.-=---. ..--.... --.. ........ . _ ............ ,, .. nr._.,.._.,...,....rw-a---.·, n....._ __ .... ...,.. ........... _. ..... ........................... -........ .,. .. ~----aeu~..-. -..~..-.. ---.. 

__ .. __ 
....... ....., .... -.-.:~m--•--• ........ -·-·--··1~mo-.,..... d-9all_,.._._....-....-_. -.---.-....... ..-.. ..... .._.._~ .. ___ ,..... c-.-................ .-..--
=i:i::--~ .. ·=-.::::.:1.:::::-1u1 ... 

~----·---· ... --
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PRPs Obtaining Access 

•EPA 1111fon:errent dac:urrents lypleally 111qu1re PRP& to u:;o "beat 
eflurta" (wluc:h may n:fude payment of compel'ISll!lon) to secura 
111:a1S1 fl1lm pnipeny ownerw 

•EPA enforcement dDcurrenlll lyplcally provide that EPA will use 
1111 autharllJas ID llllClllll ea:ess If PRP&' 111151 efforlB ara 
unsucoesaful end that PRPa llhall 1111mbu1911 EPA'a costa 

•NCP § 300 400(c1X3). EPA may claslgna18 PRP& (mclucl1ng their 
represama!Mla, llfl1lloYaes, agenlB, and conlnlGIDrll) as EPA'a 
repme111811¥eS solely for purposes of accea where Iha PRP has 
aglll8cl ID conduct work 

United States Constitution: 
Amendment IV 

"The right of the people to be secure In their 
pe1110nS, houses, papers and effacls, against 
unreasonable searches encl seizures. shall not be 
vlolated, end no Wanant shall Issue, but upon 
probable c:ause • • and partlcularty describing the 
place ID be searched, and the persons or things ID 
be seized." 

Unilateral Administrative Order 
AclwnlBgaS/OISBdvantages 
• Tmm wl bl nwnartllrld •CMI __ _ 

.,....,..., ... ....., ...... IOd • ..., ... ..,1111 
•e.........ilCD.11 
·EPAHQ--

lllr-IWn•'*'IP-
How To Secure 

·-"'""'"' ........ 
• Conaul-DECA.""""""'~ -·--... - ...... ---·~1-........ , . ----Na> l:llllllOO(ctX•Ml'J~ 
• MoEPA..,,-
• Awdeoeld--1-ell--J 
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Unilateral Administrative Order: 
NCP § 300.400(d)(4)(iv) Requirements 

................ _ . ........ .__ ............ ==---=-:---.: ! 
r::~·------ ... ... ..__ .......... ----·...... _ ........ ...._. -·-.., .................. .,,~"' 
~----------...._. ......... ., .. ..,, _..._. ......... . ·---.......-........ ~ --- ...... .... 
-=~~-=--:.::: ........... _.,. ___ _ _ ..................... ... ._...... ..... -.- .... . ---...... ~----
=--=-~:-.::.-:: 
--~M-.--~ ---

Issuing Compliance Orders Under 
CERCLA § I04(e)(S)(A) 

Who May Issue? 

When May Ordara Be 
lssuad? 

·-• ... .-CNCP_._ - "'.., ...... ,,nopnlillll.., 
-llrlrf...-onay,m 
~ 

-llld~llr-• ·---... ........._ (NCPr9QUN1cmraft.., -------1a-111.11111..-11111 --...... -'° ........ -~ 

Compliance Actions Under 
CERCLA § 104(e)(S)(B) 
•President may ask Attorney General to commence civil action to 
mmpel mmphanca wdh request for. or order requ1nng, entry, 
1nformation. or 1nspec110nl&ampl1ng 

•For entryf11specl1Dn cases, where Courc finds reasonable baaa ta 
bebeve tnere may be a releaBe ar lhreal of release of a lls/p/c, 
the Court shaU •RJGln 1nterfarenae ar direct compliance With 
Olllars to p111/11bd mtarfarence wdh entryfmspedion unless Iha 
demand for entryhn&peellon IS arblllary and capnc!DU&, an abuse 
of d1Scretion, or atherwlS8 ncl 1n accordance Wdh law 

•Caun mayUsass CMI penaly of up to $25.oonrday for each day 
of non-compliance Wdh requesl/Clfder 
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(Article III) Court Order 
AllValllBgeS/DISlldvalllllgas 
• TllllllWllDllllllllDlillnd • Palonlllly..,,......,_...(-.itlg __ ,,.,_ . _...,_...,llO,..., ... -(DOJ.Coul) 

0 T111111nclr...nr.-

. ---~·
How To Secure 
•lloalmlftllllnllld
•All•IO~d-
• can.-.11o11 
• _pna.,.(19 -ID-I ._, 
·-tn-!•1.&unwnorr.....,.> 
•T•t ·-·-•tol(O'd_ ... ____ , 

Warrant 
Adventages/Dmadvantages 
•Mlybo--""'qulelllr 
•T.,..wllllnwrnarlalzocl 

• "f-dCcul" 1~1111 polllltlllar Wll:lllan)-illppmp .... 
• Dlllfl _.... - DI"""'"".,.._ mlllllCDO.I Mlgtllnlo) 
• Madllmaarldllrfnl,...... ... ID ...... 
• ..., nal .... far ..... ""' ...... war\. 
• ..., __ aodlgl __ 

How To Secure ___ .,_ 
·-ID~d-(~-) 
•US--lar-·EI----........ , ....... llglllll ---__ .,_ ..... 
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EPA's National Institutional 
Control Strategy 

National PRP Search Conference 
St. Louis, MO 

May 2006 

Guess the Site? 

Prior to the del'-Y of this Instrument al conveyance. the~
,,.,.,,, ,,.. ,,_, edriNd by ,,,. ,,_ tt.f·fhe,,,..... eow. 
deKltbed,,,,.,. ,,_, Med, In _,,..or In pMf. ID Ille,,,_, 
gnde leYe/ lhereof"""' ...... ~ fWClllng fnlm,,,. 
~ of chemlCllla by.,,.,,,.,._.,,,.,,,_, In ,,,. Clly 
of~ ... u a pert of the COll8lderation far this conveyance and 
as a CXl!ldllion thereof. no claim, 111l. llClion or demand al eny nature 
wha- 111eu .- be made by the gni.-. ils aucce.cn or 
assigns. 9g111nst the granter. Ila ~ or -'IJn&, for Injury to a 
pet10n or persona, Including Clealll 1'81Uling lhllrelrom. or lea of or 
dem81J9 to property caueed by. in connectlon with or by reuon of the 
pr-nee of aaid induslrial wales. It Is fur1h« egrMCt n a concllClon 
hetwof that each aubaaquent c:orweyanc:e ol the atornald land• 
shall be made .,bjact 10 the fongolng provlaiona and condlllona. 

Love Canal 

• Hooker used a good cap 
• Tried to control future use 

with deed notice 
Cap breached within 4 
months of sale by School 
Board, later by city sewer 
department 

• Architect and contractor 
unaware of conditions ~ 

• Lesson: Institutional ~\ . 
controls failed with a 
respect to land use control 
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Institutional Controls (ICs) Defined 

• Non-engineered adm1mstrabve or legal controls that help 
to m1mnuze the potential for human exposure to 
contamination and/or protect the 1ntegnty of a remedy 
- L11111Ung land cir rll80Ul'C8 use 
- Pnwk11ng inlmmallan ID modify behava 

• Four gannl caf8gmall of ICs 
- Gowmnenllll Conlnlls 

• larq. llUllllW-CIW Ule IJlmBICll 
- Pnlprtatary Contrell 
__ ,,. _ _,, __ 

- Enloraemenl and Penni Tool& wllll IC Ccmpanants 
- lnfarmatlonal Davlces 

-~-......... ~ 

Key IC Challenges 

CERCLA Secbon 1040) Authority 
• State Assurances Requirement 
• Real Property Common Law- UECA 
• Real Property Pracllce - Recordabon requirements, 

chain of title (prlortty Issues), MaJ!Plng (parcels vs. 
contaminant/cap locations) 

• Role of Local Governments - lend use deas1ons, permit, 
zoning and ordinance systems, maintain key records 
(e g., rea>rder of deeds, survey plats) 

• Enforcement - ICs typically enforced by parbas other 
than EPA 

GAO Study on Institutional Controls 

Improved EffsctJveness of Controls at Sites Could 
Better Protect the PubHc (1/05) 
- Charge: "study the effectiveness of land use 

restrictions and other 1nst1tutional controls at 
contaminated sites that have been cleaned up under 
federal and state programs • 

- Confirmed internal EPA studies 
• lack of IC ll1fllrmatmn, 
• mplementatlOll. allaCIMlnea and anlarceabllity qUllllions. 

and 
• ICs nlllldad at d8l8lad &Ibis 
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EPA Strategy to Ensure Institutional 
Controls at Superfund Sites (Sept '04) 

Join! OSRE/OSRTllReaional eflort lo mlullte IC implernentatlon at 
construction oomplal9 ilM C1Yflf next 5 yemrs 
- 0"8r 70% d the 1>70 CC - - --indude IC. 

Key aspeda of the sntegy: 
- Capacity buicllng (ICTS, training, MAGIC) 
- !Ca at priorlly mnd !Ne YMI" r9Yiew ( FYR} ailes 
- Priorly llee inctude Illes where: !Cs wse not requnct in 

remedy blA ..eded, reqund by remedy blA not Implemented, 
llrely problem with ... of propnec.ry ccntrola, "' .. with 
~ lnlerellt. 

• Of 157 priorly des- 94 r1Md action taken lo implemen1 ICa 
(e.g ., propriet8ry eonlrol&. rww decislon documenla} 

• Of FYR des - Regions ~ approx. 250 ailes in FY05, 
most heY9 en IC component 

l~e ults of Strategy Review of In ~titutional Controls 
Priority and Five Year eviews• 

:=. - -·-- - -~D 
/ 

/ ~ --..... 
v--- ,.__ ._ ... --..... 

·I • I "' I .. L 
~ / 

. ~_._.,~ ..;;;;;,;;.:-;;;;;,;..., * · . ~----(•.g..---> -.-.--lorlCa • ~--..--to __ IC_ 
.__,.._._c_....__~-

Results of Strategy Review of Institutional Controls 
Priority and Five Year Reviews* 

Alf Ilea bJ Reg- (191) 

Jiiii~ll_ ___________ _ 

--·--.c .......... -~-
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Results of Strategy Review of Institutional Controls 
Priority and Five Year Reviews* 

liii 
._.__._IC_...._-~ ... 

llll c------

Results of Strategy Review of Institutional Controls 
Priority and Five Year Reviews* 
- Of All &- w/ IC Action - by Region 

••+--------~~-------·=----; 
i =+9-----i---t 

. _.,.......,_ IC ____ -.-CCa-. 

Future Workload & Challenges: 
Regions 

New Decision Documents: 
• 3 already signed, 25-30 more needed for pricrty and FYR 

sites 
• Potentlel for many more 

Potential Issues Identified by Regional Reviews 
• Role of Consent Decrees and Prospective Purchaser 

AgreM!ents in regard to remedy selection 
• I Cs on non-eoi.n:e property not owned by PRP (•best etlorts". 

land owner liability protections) 
• Multi-parcel sites (title searcheS, governmental controls) 

Resource Implications 
• Priorttlzj"!I IC work can be difficult depending on remedial 

constructiOn projeCtll, esp. new starts and mega-sites, and 
management focus 

4 



Future Workload & Challenges: 
Nationally 

• Developing Real Property Expertise (real property law 
and practice, use of title evidence, training, resources) 

• Coordinataon and Outreach to EPA and Partners 
• Pla111 to lncraase balnlng alferlngs and eflarts 
• Passdlly 111qwst an ASTSWMO subcammlllee 
• Loc:al ea-ana 1111as 
• lmirovmg coanllnallon wttnln EPA (OSWER, FFEO. etc) 

• Working In amcert wrlh lhe PCC Strategy and the L TS 
Task Force (and OSRTl/OSWER "reuse measures") 
Information Management (ICTS update, integration) 
Refining MAGIC's role for the coming years 

Additional IC Projects and 
Documents 

• Key Final/Draft Pohcy/Guldance 
- EPA crass program guidance for IC l1fecycle (evaluat1119, 

salec:tlng, lmplllmanting, monttortng, and" enlan:lng) 
- Enfon:ement Fnt for ICa - March 2006 
- :r Party Benllllclary Rlgllll In Praprlalary Con!Rlls -AprD 2004 

• Development of Policy/Guidance - In progress 
- Estimating Life ~ Cosll 
- lmplllmantatan and Assurance Plans 
- Ensumg Reliable end Ellacllve IC. at RCRA Fadbtles 
- Modify enflln:emenl doc:umen111a lnp!IMI manllonng and 

OVlll'liighl (I II . Ille model RCIRA CD) 
• Gathenng Quanlllal1ve and Qual1tatlve Data - ICTS and 

ICEM for documents at Enforcement·Laad Srtes 
• Communlcallon/Education - IC Roundlable, BF 

Conference, NARPM 
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Regional IC Effort 

By Sheri Bianchin 
Region 5 Superfund 

IC Coordinator 

I Cs 
•WHY DOWE 
CARE? 

Institutional Controls that 
"run with the land" 

• "Why, land is the only 
thing in the world worth 
workin' for, worth fightin' 
for, worth dyin' for, 
because it's the only 
thing that lasts." 

• Gerald O'Hara in Gone 
With The Wind (1939) 
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IC Strategy 

• Evaluation of Institutional Controls during 
the Five-Year Review 

• Other Sites- As Required 

A Few Key ICs Issues 

• Are ICs in place? 
• Are established ICs preventing exposure? 
• Is land use consistent with that assumed 

by the selected remedy? 
• If no ICs have been selected for the site, 

what ICs should be considered? 

• Are additional ICs needed? 

FYRs 

• Approach 
- Collecting the Appropriate lnfonnation 
- Reviewing and Analyzing the Data 
- Assessing the Protectiveness of the Remedy 

and Making the Protectiveness Detennination 
- Recommending Follow-Up Actions 

• Protectiveness Determinations 
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IC Evaluations 

• Approximately 9 - 12 months prior to due date 
initiate review process 

• Review "Site", Required Remedy, Required ICs 
• Evaluate Legal Documents (CD/UAO) for 

authority to require PRP work 

Review and Analysis of the Data: 
General Questions About I Cs 

• Have problems with ICs resulted in any 
exposure? 

• Are objectives for ICs clear and comprehensive 
and related to RAOs for the site? 

• Have ICs been implemented for the site? 
• Does the IC describe the area and restrictions in 

detail? 
• How are the ICs monitored and enforced? Is EPA 

notified of monitoring results, breaches of ICs, 
and enforcement actions? 

• Has the sale{ lease, or subdivision of the property 
affected the Cs? 

iiiidi~~-g;;.·~oii.f the 

Collecting the Data: 
Documents Relevant to ICs 

• IC Instruments: Enforcement documents 
- AOCs, UAOs, CDs 

• IC Instruments: Governmental controls 
- Ordinances, permits 

• IC Instruments: Proprietary controls 
- Easements, oovenants 

• IC Instruments: Informational Controls 
- Advisories, registries, deed notices(contlnued) 
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Review and Analysis of the Data: 
Legal Questions About ICs 

• Have controls been executed in a legally 
enforceable manner? · 

• What steps can be taken to ensure that a 
proprietary control "runs with the land?" 

• Is there a grantee or prior owner that "holds" the 
proprietary control? 

• Are there prior-in-time encumbrances that may 
negatively impact a proprietary control? 

• Is EPA a third-party beneficiary for the IC if 
allowable under state law? 

PRP Involvement -
Monitoring of Institutional 

Controls 

PRP letter requesting IC 
Investigation/Study 

IC Data and Official Documents 

Title Commitment 
Evaluation of Title and Effectiveness 

Recommendations 
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• Place the burden of collecting relevant 
documents on the PRPs 

• EPA, not the PRPs, should determine the 
role of ICs in the protectiveness 
determination 

• Send out PRP Letter requiring their 
participation in study/ implementation of 
I Cs 

• Follow-up? 

n orcemen ocumen s: 
Authority to request IC Study from 

PRPs 
• Site specific provisions of CD/UAO or 

Statement of Work 
• "periodic review" provision 

• additional work/modification of work 
• Operation and Maintenance Plan -

Maintain the effectiveness of the 
remedial action 
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Proprietary Controls 

Proprietary Controls - What Are 
They? 

• Proprietary Controls 
- EPA's generic term to collectively refer to institutional 

controls that are based in the law of real property 
- EPA's regulations refer to Deed Restrictions - this is 

not a property law tenn 
• Property Law 

- Traditional Common Law 
• Easements 
• Cowmanls 

- Real CCMlnllnlS -- at law 
- E~ --~inequity 

- Statutory Law 
• Indiana Restrictive Covenant 
• Deed Recording Statute 

Bundle of Sticks Concept 

Buyer takes property subject to superior rights Buyer 
rarely starts with a fulf bundle of property rights sticks 
(e.g., mortgage, utility easements are superior} 

• Grantor-Grantee An owner (grantor) can give ' sticks' 
away to others (grantee); (e.g. owner may give the right 
to build or not build a daycare to an association - the 
daycare stick has been transferred to another) 

• Declaration by Owner may not run with the land 
Sticks cannot simply evaporate just because the owner 
says so - owner cannot simply declare that "This 
property shall never be used for a daycare facility.' 
Doctrine of merger 
R~rvetlon of right by Owner In Deed Owner retains 
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Review of Proprietary 
Controls - The Six 

Step Process 

Review of Proprietary Controls 

1 . Identify Area that need restrictions (Parcel 
Map) 

2. Obtain Title Commitment Report for 
Parcels that require proprietary controls 

3. Final IC Map (Parcels, restricted areas, 
existing ICs, Site Features, property 
Interests) 

4. Review Title Commitment Report 
5. IC Evaluation 

Title Insurance Title Commitments 

Why? Because title commitments: 

1. Replicate the title search performed during the 
typical land transaction. 

2. Provide title review in a standard format. 
3. Provide comprehensive and reliable title 

evidence. 
a. Conducted under underwriting guidelines. 
b. Tort liability for faulty searches. 
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Step 1 

• Identify areas that require restrictions based on 
current infonnation (maps) 

- Remedy Components 

- Areas with Limitations on Land Use 

Step 1 (cont.) 
Identify and Obtain Best Available 
lnfonnation on Restricted Areas 

• RODs 
• Prior FYRs 
• CDs, UAOs, AOCs 
• Current Monitoring lnfonnation 
• As Built Drawings 
• Legal Description 

Step 1 - Identify Restricted Area 
Example 

RESTRICTED 
AREA 

INSTITUTIONAL CONTROL 
OBJECTIVE/PERFORMANCE 
STANDARD 

Soil area remediated Prohibit residential use of the 
to standards based area 
on commercial 
industrial 
RCRA landfill cap Prohibit interference with 
over former lagoon surface-and subsurface 
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Areas Where ICs are Required 
w hie llz bJif • "•' ton'myotll::dfDLap . 

Legal Description - check map 

--

Step 1- Obtain Parcel Maps Overlay of 
Affected Properties 

• In Order to Search Title, Title Firms 
Generally Require Two of the Following 
Four Items (i~ the fallowinn order of 

priority) 
-Assessor's Parcel Number (APN) 

-Address 
- Current Owner 
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Step 1 (cont.) 
Identify IC-Affected Properties 

Evan When 
Prior 

Efforts Have 
Identified Site 

Parcels, the IC 
Title Search 

Step 1 (cont.) 
Identify IC-Affected Properties 

Using GIS 1~· 
• Over1ay Site r-

1 1-,-;o--+-:,------~-.,..4~,----~--i Map& J: 1 
Parcel Map I J 

• Rectify Site j/ f 
Map to 
Precisely I ' ..a1-I 

Match /- · 
I; 

Verify Identified 
Parcels Prior to 

Ordering Title 
Sea Landfin area 
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Step 2 
Ordering Title Commitments 

Whether to Order a Title Commitment? 

I Do Site Reconll ~ lhllnl •• -
for a ~ conlrt>I? 

YES? 

Title Commitment - Current 
Ownership 

:-:...---==-~ ....,.. ......_'LL .,.._::a::: 
_:::::::: .. __ '"" ~' ~ 

--:=,.::--.. ~-==:.- -__ .,...,~.w.c .......c......,....,._'f'"JIJl~• . .a....'1 ... -c. ...... 
.. :mm ...... w.w._.. ·-----------------·...-----.,..,-----.-.-~-.-.c_·~~.-.. 

~.=..----------·------· 

-~·---

- ex1s mg prope 
interests 

:.:.~=~~~-~-------
n ~~~.:=-:::r.::=:::...=-~::t::-~-;;.a.-....:...:: 
. ~.:-.: .. ::: :::_-_::=-_-=:=_-=:_-=:_-:;-_-:=::.=;------
r~ =~~-=-==~-----------
-~- =-=...:-:-:--:.--=:...~-::-..::"'-=::-""'"_.::-----------
~ --:.;..,=..=-....:.::.::::::------- - - --· ·-
__,./'~ °""~-.;_ *:,1'-,:;,.l~~~ 
-: } rm.-.~ iw-:1'...~Ti. ~ ~~ .. ~ ~ 
lt~~,.~~~-----· ---·-.... 
I ~~ ... 1C..1.;:'~...::-":-z;. ~ ·- --- - ~- - _.. 

l 
1, ia~~,~a!"'...lm!~~~ 
~~~zr .. ~..a5GllL.~ ·---. - - - _. 
-~'aU..CIW-----~-..-.- .__.,. .. ,,_ ~. 
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Step 3- Final Map 

• Area that needs to be restricted 

• Area covered by existing proprietary 
controls 

• Area impacted by other existing interests 

• Site boundaries 
• Assessors parcel numbers 

1892 

\ 
\ 

Step 4 - Title Evaluation 
Information 

Source: PRPs or Contractor 
• Title Company provides Title Commitment 

Report for Each Site Parcel 
• Copy of all documents referenced in the 

title commitment 
• Final Map 
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Step 5 
Evaluate IC Effectiveness 

a.Do recorded ICs 
exist for every 
parcel on the site 
which should have 
recorded ICs? 

• RPM (or similar staff) 
responsible of 
identifying each 
parcel which should 
have a recorded IC. 

• ORC responsible for 
concluding whether 
IC actually exists in 
land re rds. 

Step 5 
Evaluate IC Effectiveness 

2. Does the existing IC 
implement the IC 
objectives and 
performance 
standards? 

+Review of ROD and 
Risk Assessment to 
ensure that the 
objectives are 
accomplished by the 
proprietary control 
(e.g., no consumption 
of gw; no excavation 
of soils below 36") 

Step 5 Evaluate IC Effectiveness 

c. Whether A Future 
Purchaser Would 
Receive 
Constructive 
Notice of the IC. 
If the title commitment 
lists the IC within 
Schedule B, then EPA 
may condude that a 
future purchaser would 

Sdiedule B 
Identification of IC 

--·-----. =-=-=-....:.=.:..=--- .. 
. =-.:.::-..=:..:.--.::.::------
. ----------' ~C".:.::...-~-=:.:.::.:--...:.:---. __ ... __________ .... _ 

~-.. -"" - .. --.--
' ==-i=:c;.~'"-:::==5 
~=-=-..:...-==-··--:? 

13 



Step 5 Evaluate IC Effectiveness 

d. Are ICs Enforceable 
a. Whether/Who is the 

Grantee/Covenantee or Otherwise 
Possesses the Authority to Enforce the 
IC 

b. Does the IC Operate as Notice Only. 
c. Whether/Who is the 3rd Party 

Beneficiary 
> Not ~ but an added layer of 

protection 

d. Whether/Which Co~peting Property 

Step 5 
Evaluate IC Effectiveness 

ORC to Evaluate 
Each IC for a - e. 

4. Whether other 
property interests, 
especially 
affirmative 
easements, cover 
the same area as 
that covered by the 
IC. 

• This is a mapping 
exercise (see step 4 ). 

Step 5 
Evaluate IC Effectiveness 

5. Whether EPA's 
property interest (if 
applicable) has been 
properly transferred 
pursuant to CERCLA 
§ 1040). 

• Subsequent 
document recorded in 
the land records 
demonstrating the 
transfer of the interest 
to another entity (e.g. 
the state) 
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Step 6 - IC Plan 

Deed Notice Only 
Sent Request to Owner to reserve restrictive 
covenant when transfers the property -
included sample deed in request (date) 

TiUe Commitment 
Prior In Time Encumbrances 

Sent Request to Owner for copies and map 
of encumbrances and subrogation 
agreements (date) 

General Rule 

• When land use restrictions are required, 
U.S. EPA prefers proprietary controls 
(e.g., restrictive covenants). 
- Proprietary Controls require that use 

restrictions "run with the land." thereby 
protecting the remedy subsequent to the sale 
of that land. 

•Multiple Non-Source 
Contamination 

15 



Concern 

• However, CERCLA sites (e.g., landfills) 
often produce hazardous substance 
plumes that contaminate the groundwater 
of multiple properties surrounding the 
source site. 

• Often impractical to require every land 
owner to record proprietary controls. 

Concern (Cont.) 

• Also, when dealing with recalcitrant 
owners: 
- CERCLA does not permit injunctive relief. 

- Unilateral Administrative Orders (UAOs), 
requiring proprietary controls, may bring 
costly and time consuming claims (e.g., Fifth 
Amendment "takings• claims). 

Governmental Controls (e.g., 
zoning and ordinances) 

• Restrict land across a broad geographic 
area. 

• Promote enforcement that is more 
balanced amongst Federal, State, Local 
authorities. 

• Promotes efficient communication 
between government authorities. 

16 



Governmental Controls (Cont.) 

• When dealing with recalcitrant owners: 
- UAOs requiring governmental controls are 

less susceptible to costly and time consuming 
claims (e.g., Fifth Amendment "takings" 
claims). 

Questions to Ask 

• Are there any pre-existing uses that are 
incompatible w/ restrictions needed for 
protectiveness of the off-property areas? 

• Is there a comprehensive plan for land use 
and zoning that covers the area 
surrounding the site? 

Questions to Ask 

• Do existing governmental controls go "far 
enough" to address the Superfund 
Restrictions? 

• Are other governmental agencies aware of 
the Superfund issues? 

17 



Questions to Ask 

• How do existing governmental entities 
enforce the restrictions? 

• Do issues such as lack of resources 
impact enforcement of restrictions? 

• Do we need to enter into a memorandum 
of agreement or draft a communication 
plan between governmental agencies? 

Questions to Ask 

• Are there governmental controls available which 
are needed to protect the public? 

• What are the tenns? 
• What is the process ? 
• Who enforces ? 

IC Options 

• For sites w/ a fluctuating plume or 
uncertainty in the extent of contamination, 
it is best to include areas of uncertainty 
and dates on maps and to consider these 
factors when selecting ICs 

• Layering of various ICs or use of a number 
of property restrictions may be best when 
off-property contamination covers multiple 
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IC Options 

• Ordinances I Regulationi;; can be used for 
the purpose of notifying the public about 
contaminated properties and the restricted 
uses. It is best when these are specific 
and well-written. 

• Procedures are available and prescribed 
including enforcement. 

Other Considerations 

• As owners of land that has off-property 
contamination are unlikely to be PRPs, 
EPA (or the lead Federal Agency at 
Federal Facilities) should consider 
conducting a utakings" analysis. 

• Notice of responsibilities regarding use 
restrictions should be given to off-property 
owners before any enforcement action is 

•EXAMPLES-
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UNDERSTAND LARGE AREAS 
OF CONTAMINATION 

20 



Off-site Groundwater May 
Contaminate Numerous Parcels 

21 
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Model Documents ?? 

• There are no true "model" IC documents 
• Documents for stale programs and various versions or 

UECA documents have added lo the need for careful 
analyais when reviewing or drafting IC document&. 
The Ille or the document can be mlslaadrng. 
All IC documents mual be lallorad la Ill Iha cleanup alle. 

• Varlables Include: Property Description, SU-pecffic 
Raslrlc:tions, Stale Law, and the Panias to the 
Transaction. 

• Drafting raqulraa the input or technical and legal 
Information. 

Examples 

• Environmental Protection Easement and 
Declaration of Restrict1Ve Covenants: from 1998 
IC provisions in Model Consent Decree. 

• Deed Notice: One party document (the owner), 
which does not "run with the land • Includes 
notice to successors. 

• S.C. Declaration of Restrictive Covenants: 
Based on state regulatory power, not traditional 
real estate rights. 
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I. 

ENVIRONMENTAL PROTECTION EASEMENT 
AND 

DECLARA TJON OF RESTRICTIVE COVENANTS 

This Environmental Protection Easement and Declaration of Restrictive 
Covenants is made this __ day of ______ , 19_, by and between 
-----------------' ("Grantor"), having an address of 

, and, 
------------------~ ------_________ ("Grantee"), having an address of _______ _ 

WITNESS ETH: 

2. WHEREAS, Granter is the owner of a parcel of land located in the county of 
______ , State of , more particularly described on Exhibit A attached 
hereto and made a part hereof (the "Property"); and 

3. WHEREAS, the Property is part of the Superfund Site 
("Site"), which the U.S. Environmental Protection Agency ("EPA"), pursuant to Section 105 of 
the Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA"), 42 
U.S.C. § 9605, placed on the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix 
B, by publication in the Federal Register on , 19_; and 

4. WHEREAS, in a Record of Decision dated , 19_ (the "ROD"), the 
EPA Region_ Regional Administrator selected a "remedial action" for the Site, which provides, 
in part, for the following actions: 

5. WHEREAS, with the exception of _______________ _ 

_, the remedial action has been implemented at the Site; and 

6. WHEREAS, the parties hereto have agreed I) to grant a permanent right of 
access over the Property to the Grantee for purposes of implementing, facilitating and monitoring 
the remedial action; and 2) to impose on the Property use restrictions as covenants that will run 
with the land for the purpose of protecting human health and the environment; and 



7. WHEREAS, Grantor wishes to cooperate fully with the Grantee in the 
implementation of all response actions at the Site; 

NOW, THEREFORE: 

8. Grant: Grantor, on behalf of itself, its successors and assigns, in consideration of 
[the terms of the Consent Decree in the case of __ v. __ ,etc.], does hereby covenant and 
declare that the Property shall be subject to the restrictions on use set forth below, and does give, 
grant and convey to the Grantee, and its assigns, with general warranties of title, 1) the 
perpetual right to enforce said use restrictions, and 2) an environmental protection easement of 
the nature and character, and for the purposes hereinafter set forth, with respect to the Property. 

9. Purpose: It is the purpose of this instrument to convey to the Grantee real 
property rights, which will run with the land, to facilitate the remediation of past environmental 
contamination and to protect human health and the environment by reducing the risk of exposure 
to contaminants. 

10. Restrictions on use: The following covenants, conditions, and restrictions apply 
to the use of the Property, run with the land and are binding on the Grantor: 

11. Modification of restrictions: The above restrictions may be modified, or 
terminated in whole or in part, in writing, by the Grantee. If requested by the Granter, such 
writing will be executed by Grantee in recordable form. 

12. Environmental Protection Easement : Granter hereby grants to the Grantee an 
irrevocable, permanent and continuing right of access at all reasonable times to the 
Property for purposes of: 

a) Implementing the response actions in the ROD, including but not limited to 

bl Verifying any data or information submitted to EPA. 

cl Verifying that no action is being taken on the Property in violation of the 
terms of this instrument or of any federal or state environmental laws or 
regulations; 



di Monitoring response actions on the Site and conducting investigations 
relating to contamination on or near the Site, including, without limitation, 
sampling of air, water, sediments, soils, and specifically, without limitation, 
obtaining split or duplicate samples; 

el Conducting periodic reviews of the remedial action, including but not limited 
to, reviews required by applicable statutes and/or regulations; and 

fl Implementing additional or new response actions if the Grantee, in its sole 
discretion, determines ii that such actions are necessary to protect the 
environment because either the original remedial action has proven to be 
ineffective or because new technology has been developed which will 
accomplish the purposes of the remedial action in a significantly more 
efficient or cost effective manner; and, ii) that the additional or new response 
actions will not impose any significantly greater burden on the Property or 
unduly interfere with the then existing uses of the Property. 

13. Reserved rights of Grantor : Grantor hereby reserves unto itself, its successors, 
and assigns, all rights and privileges in and to the use of the Property which are not 
incompatible with the restrictions, rights and easements granted herein. 

14. Nothing in this document shall limit or otherwise affect EPA's rights of entry 
and access or EPA's authority to take response actions under CERCLA, the NCP, or other federal 
law. 

15. No Public Access and Use : No right of access or use by the general public to any 
portion of the Property is conveyed by this instrument. 

16. Notice reqµirement : Grantor agrees to include in any instrument conveying 
any interest in any portion of the Property, including but not limited to deeds, leases and 
mortgages, a notice which is in substantially the following form: 

NOTICE: THE INTEREST CONVEYED HEREBY IS 
SUBJECT TO AN ENVIRONMENTAL PROTECTION 
EASEMENT AND DECLARATION OF RESTRICTIVE 
COVENANTS, DATED , 19 , RECORDED 
IN THE PUBLIC LAND RECORDS ON 

~~~~~~-

19 I IN BOOK I PAGE 
~~~-

I IN FAVOR OF, 
~~-

AND ENFORCEABLE BY, THE UNITED STATES OF 
AMERICA. 



Within thirty (30) days of the date any such instrument of conveyance is executed, Granter 
must provide Grantee with a certified true copy of said instrument and, if it has been 
recorded in the public land records, its recording reference. 

17. Administrative jurisdiction : The federal agency having administrative 
jurisdiction over the interests acquired by the United States by this instrument is the EPA. 

18. Enforcement : The Grantee shall be entitled to enforce the terms of this 
instrument by resort to specific performance or legal process. All remedies available 
hereunder shall be in addition to any and all other remedies at law or in equity, including 
CERCLA. Enforcement of the terms of this instrument shall be at the discretion of the 
Grantee, and any forbearance, delay or omission to exercise its rights under this instrument 
in the event of a breach of any term of this instrument shall not be deemed to be a waiver by 
the Grantee of such term or of any subsequent breach of the same or any other term, or of 
any of the rights of the Grantee under this instrument. 

19. Damages : Grantee shall be entitled to recover damages for violations of the 
terms of this instrument, or for any injury to the remedial action, to the public or to the 
environment protected by this instrument. 

20. Waiver of certain defenses Granter hereby waives any defense of laches, 
estoppel, or prescription. 

21. Covenants Granter hereby covenants to and with the United States and its 
assigns, that the Granter is lawfully seized in fee simple of the Property, that the Granter has 
a good and lawful right and power to sell and convey it or any interest therein, that the 
Property is free and clear of encumbrances, except those noted on Exhibit D attached 
hereto, and that the Granter will forever warrant and defend the title thereto and the 
quiet possession thereof. 

22. Notices : Any notice, demand, request, consent, approval, or communication 

that either party desires or is required to give to the other shall be in writing and shall 
either be served personally or sent by first class mail, postage prepaid, addressed as follows: 

23. General provisions 

a) Controlling law : The interpretation and performance of this 
instrument shall be governed by the laws of the United States or, if there are no applicable 
federal laws, by the law of the state where the Property is located. 



bl Liberal construction : Any general rule of construction to the 
contrary notwithstanding, this instrument shall be liberally construed in favor of the 
grant to effect the purpose of this instrument and the policy and purpose of CERCLA. If any 
provision of this instrument is found to be ambiguous, an interpretation consistent with the 
purpose of this instrument that would render the provision valid shall be favored over any 
interpretation that would render it invalid. 

cl Severability : If any provision of this instrument, or the application of it 
to any person or circumstance, is found to be invalid, the remainder of the provisions of this 
instrument, or the application of such provisions to persons or circumstances other than 
those to which it is found to be invalid, as the case may be, shall not be affected thereby. 

di Entire Agreement : This instrument sets forth the entire agreement of 
the parties with respect to rights and restrictions created hereby, and supersedes all prior 
discussions, negotiations, understandings, or agreements relating thereto, all of which are 
merged herein. 

el No Forfeiture : Nothing contained herein will result in a forfeiture or 
reversion of Grantor's title in any respect. 

f I Joint Obligation : If there are two or more parties identified as Grantor 
herein, the obligations imposed by this instrument upon them shall 'be joint and several. 

gl Successors : The covenants, terms, conditions, and restrictions of this 
instrument shall be binding upon, and inure to the benefit of, the parties hereto and their 
respective personal representatives, heirs, successors, and assigns and shall continue as a 
servitude running in perpetuity with the Property. The term 0Grantor0 , wherever used herein, 
and any pronouns used in place thereof, shall include the persons and/or entities named at 
the beginning of this document, identified as 0Grantor0 and their personal representatives, 
heirs, successors, and assigns. The term 0Grantee0

, wherever used herein, and any pronouns 
used in place thereof, shall include the persons and/or entities named at the beginning of 
this document, identified as 0Granteea and their personal representatives, heirs, successors, 
and assigns. The rights of the Grantee and Grantor under this instrument are freely 
assignable, subject to the notice provisions hereof. 

h) Termination of Rights and Obligations : A party's rights and obligations 
under this instrument terminate upon transfer of the party's interest in the Easement or 
Property, except that liability for acts or omissions occurring prior to transfer shall survive 
transfer. 

i) Captions : The captions in this instrument have been inserted solely for 
convenience of reference and are not a part of this instrument and shall have no effect upon 
construction or interpretation. 



j) Countezparts : The parties may execute this instrument in two or more 
counterparts, which shall, in the aggregate, be signed by both parties; each counterpart shall 
be deemed an original instrument as against any party who has signed it. In the event of any 
disparity between the counterparts produced, the recorded counterpart shall be 
controlling. 

TO HAVE AND TO HOLD unto the United States and its assigns forever. 

IN WITNESS WHEREOF, Grantor has caused this Agreement to be signed in its name. 

Executed this __ day of ____ , 19 . 

__ , duly commissioned and sworn, personally appeared , known to be the 
_____ of , the corporation that executed the foregoing instrument, and 
acknowledged the said instrument to be the free and voluntary act and deed of said 
corporation, for the uses and purposes therein mentioned, and on oath stated that they are 
authorized to execute said instrument. 

Witness my hand and official seal hereto affixed the day and year written above. 

By: --------

Its: --------

STATE OF ----
) SS 

COUNTY OF 

On this_ day of __ , 19_, before me, the undersigned, a Notary Public in and for the 
State of 

Notary Public in and for the 
State of ---
My Commission Expires: __ . 

This easement is accepted this _ day of ___ , 19 . 



UNITED STATES OF AMERICA 
the persons and/or entities named at the beginning of this document, identified as 0Grantor1 

and their personal representatives, heirs, successors, and assigns. 

Attachments: Exhibit A 
Exhibit B 

Exhibit c 
Exhibit D 

U.S. ENVIRONMENTAL PROTECTION AGENCY 

By: 

legal description of the Property 
identification of proposed uses and construction 
plans, for the Property 
identification of existing uses of the Property 
list of permitted title encumbrances 



DEED NOTICE 

This Deed Notice is made this __ day of __ 19_, by TECNO, INC. ("Owners"}, 

having an address of , Pennsylvania 

I. RECITALS 

WHEREAS, Owners are the owner and operator of the former property 

("Property"), a parcel of land and buildings located at County, 

Pennsylvania, and legally described in Exhibit 1 to the Agreement and Covenant not to Sue 

("Agreement"); and 

WHEREAS, a portion of the Property is included in the Superfund Site {"Site"), which 

the United States Environmental Protection Agency placed on the National Priorities List, 40 

C.F.R. Part 300, Appendix B, pursuant to Section 105 of the Comprehensive Environmental 

Response, Compensation, and Liability Act of 1980, as amended, ("CERCLA"), 42 U.S.C. § 

9605. The Site is roughly depicted in Exhibit 2 to the Agreement; and 

WHEREAS, the Environmental Protection Agency, Region III {"EPA") issued a Record 

of Decision, in which it selected a remedy of the Site; and 

WHEREAS, on , EPA issued a for Remedial Design and Remedial Action, which 

requires to implement the remedy selected in the ROD by performing certain actions ("Response 

Actions"). A copy of the ROD may be obtained by contacting: 

1 



U.S. EPA, Region III 
1650 Arch Street 
Philadelphia, PA 19103 
Attn: Docket Clerk (3RCOO); and 

WHEREAS, a purpose of the ROD is to protect the public health and welfare and the 

environment from any imminent and substantial endangennent at or from the Site and to 

remediate hazardous conditions at or from the Site which may be presented by any release or 

threatened release of hazardous substances at the Site; and 

WHEREAS, the Response Actions have yet to be completed at the Site and under Section 

121 ( c) of CERCLA periodic reviews will be conducted at the Site; and 

WHEREAS, EPA and Owners have entered into an Agreement and Covenant not to Sue . 

and, which r~leases Owners from liability under Section I 07(a) of CERCLA after certain 

conditions are fulfilled; and 

WHEREAS, in the Agreement, Owners have agreed to (a) authorize access to the Site to 

EPA and its authorized officers, employees, representatives and all other persons performing 

Response Actions under EPA oversight, for all purposes associated with the Response Actions 

and CERCLA requirements and (b) to impose use restrictions on the Property; and 

WHEREAS, Owners wish to cooperate fully with EPA 

in the implementation of the Response Actions at the Site. 

II. RESTRICTIONS AND RESERVATIONS 

Tthe Owners file this notice that use of the Property is subject to the advisory set forth 

below. 
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1. Pumose: It is the purpose of this instrument to assure that the Property will be used only 

for purposes which are compatible with the Response Actions and to ensure that the Property 

will not be used in a manner that will pose a threat to human health or the environment. 

2. Restrictions on use: The following advisory applies to the use of the Property: 

Ground water located at or beneath the Property should not be used 
until EPA determines in writing that this water is safe for use as 
drinking water. 

In addition, see Section County Health Department Regulations. 

3. Reserved Rights of Owners: Owners hereby reserve unto themselves, their successors, and 

assigns, all rights and privileges in and to the use of the Property which are not incompatible 

with the advisory and rights granted herein. 

4. Right of Entzy provided by Law or Regulation: Nothing in this document shall limit or 

otherwise affect EPA 's rights of entry and access provided by law or regulation. 

5. No Public Access and Use: This instrument does not grant any right of access or use to 

any portion of the Property to the general public. 

6. Notice reguirements: Owners agree to include in any instrument conveying any interest in 

any portion of the Site including, but not limited to, deeds, leases and mortgages, a Disclosure 

which is in substantially the following form: 

THE INTEREST CONVEYED HEREBY IS SUBJECT TO A DEED 
NOTICE AND THE TERMS, CONDITIONS AND RESTRICTIONS 
CONTAINED THEREIN, DATED THE DEED NOTICE 
WAS RECORDED ON IN THE OFFICE OF THE RECORDER OF 
DEEDS FOR COUNTY, PENNSYLVANIA IN BOOK , PAGE 
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Within thirty (30) days of the date any such instrument of conveyance is executed, Owners shall 

provide EPA with a certified true copy of said instrument and, if it has been recorded in the 

public land records, its recording reference. 

8. Notice to Parties: Any notice, demand, request, consent, approval, or communication that 

either EPA or Owners desires or is required to give to the other shall be in writing and shall 

either be served personally or sent by first class prepaid, addressed as follows: 

IN WITNESS WHEREOF, Owner has caused this Notice to be signed in its name. 

Executed this __ day of ____ , 19 . 

__ , duly commissioned and sworn, personally appeared , known to be the 

----- of , the corporation that executed the foregoing instrument, and 
acknowledged the said instrument to be the free and voluntary act and deed of said 
corporation, for the uses and purposes therein mentioned, and on oath stated that they are 
authorized to execute said instrument. 

Witness my hand and official seal hereto affixed the day and year written above. 

By: ---------
Its: 
-------~ 

STATE OF ---
) SS 

COUNTY OF 
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On this _ day of __ , 19 _, before me, the undersigned, a Notary Public in and for the 
State of 

Notary Public in and for the 
State of ---
My Commission Expires: __ . 

This easement is accepted this _ day of ___ , 19 . 
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EXAMPLE OF STATUTORY ENFORCEMENT AUTHORITY 

[No Real Estate Rights Transferred] 

STATE OF SOUTH CAROLINA ) 
) DECLARATION OF COVENANTS 

COUNTY OF [NAME OF COUNTY] ) AND RESTRICTIONS 

THIS DECLARATION OF COVENANTS AND RESTRICTIONS 
(Declaration) is made and entered into this [ J day of [Month] 20_, by 
[ABC Corp. , [type of party, i.e., "a South Carolina 
corporation," etc.] (hereinafter referred to as"[ Owner] Party"). 

RECITALS 
WHEREAS, [Name of Party] is the owner of certain real property in 

[Name of County], South Carolina, more particularly described in Exhibit A 
attached hereto and incorporated herein by reference ( "Property"); and 

WHEREAS, contaminants in excess of allowable concentrations for 
unrestricted use remain at the Property; and 

WHEREAS, the Property is the subject of Voluntary Cleanup Contract 
[VCC-number] (VCC) entered into to by the South Carolina Department of Health 
and Environmental Control and [Company name], pursuant to the 
BrownfieldsNoluntary Cleanup Program, S.C. Code Ann. § 44-56-710, et seq. 
(2005), the Comprehensive Environmental Response Compensation and Liability 
Act (CERCLA), 42 U.S.C. §§ 9601, et seq., and the South Carolina Hazardous 
Waste Management Act (HWMA), S.C. Code Ann. § 44-56-200. [or other 
appropriate statutory authority] 

WHEREAS, the Property may be used for certain purposes without further 
remediation in accordance with the conditions of the VCC and requires that 
certain restrictions are placed on development and use of the Property; and 

WHEREAS, [Name of Party] has agreed to impose restrictions on the 
manner in which the Property may be developed (said restrictions to run with the 
land and inure to the benefit of and be enforceable by the Department and its 
successor agencies); and 



NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS that [Name of 
Party OWNER hereby declares and covenants on behalf of itself, its heirs, 
successors, and assigns that the Property described in Exhibit A shall be held, 
mortgaged, transferred, sold, conveyed, leased, occupied, and used subject to 
VCC [VCC-number) dated, [date], to include the following restrictions, 
which shall touch and concern and run with the title to the Property. 

1. [Name of Party] hereby covenants for itself, its heirs, successors 
and assigns that the Property shall not be used for the following 
purposes: residential, agricultural, recreational, child day care 
facilities, schools, or elderly care facilities. 

2. [Name of Party] covenants for itself, its heirs, successors and assigns 
that [groundwater beneath the Property may not be used for drinking or 
irrigation purposes] without prior approval from the Department or its 
successor agency. 

3. [Name of Party) covenants for itself, its heirs, successors and assigns 
that [note any other necessary restrictions here] shall not be 
[used/disturbed] without prior approval from the Department or its 
successor agency. (List examples - such as disruption of the cap ... ) 

4. [Name of Party] covenants for itself, its heirs, successors and assigns 
that the Department or its successor agency, and all other parties 
performing response actions under the Department's oversight shall be 
provided reasonable access to inspect the property, to oversee the 
activities conducted on the property, or to take samples as may be 
necessary to enforce this Declaration. 

5. The covenants and restrictions set forth herein shall run with the 
title to the Property and shall be binding upon [Name of Party], its 
heirs, successors and assigns. [Name of Party] and its heirs, 
successors, and assigns shall include the following notice on all 
deeds, mortgages, plats, or any legal instruments used to convey 
any interest in the Property (failure to comply with this paragraph 
does not impair the validity or enforceability of these covenants): 

NOTICE: This Property Subject to Declaration of Covenants 
and Restrictions and any subsequent Amendments 
Recorded at 

~~~~~~~~~---

6. [[Name of Party], its heirs, successors and assigns shall submit to the 
Department a statement of maintenance of the covenants and 
restrictions as set forth above annually on May 31 11 of every year. 



7. This Declaration shall remain in place until such time as the 
Department has made a written determination that the covenants and 
restrictions set forth herein are no longer necessary. This Declaration 
shall not be amended without the written consent of the Department or 
its successor agency. 
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THOMAS C. MARKS 

Mr. Thomas Marks served in a variety of positions in Region S of the U. S. Environmental 
Protection Agency. Currently, Mr. Marks is Chief of the Remedial Enforcement Services Section 
in the Superfund Division where his supervises a staff of investigators and enforcement specialists 
who support enforcement efforts including locating and determining the liability and viability of 
parties responsible for the hazardous materials at superfund sites. Mr. Marks has served in this 
position since 1991. 

Mr. Marks served as the Enforcement Coordinator for the Region's Superfund Division. In this 
position he managed the remedial and removal enforcement programs for the Division. 

He also was Chief of Remedial Response Section 5 of the Superfund Division. He supervised a 
staff of Remedial Project Managers (RPMs) and toxicologists. The RPMs managed remedial 
projects through the entire remedial process from site discovery through long term remedial 
actions. The toxicologists functioned as experts in risk assessments. They managed contractors 
in preparing risk assessments and reviewed PRP prepared risk assessments. 

Prior to becoming Chief of the Remedial Enforcement Support Section, Mr. Marks was Chief of 
the Financial Systems Unit in the Water Division. In this position he supervised a staff of financial 
analysts and the Regional Economist engaged in the review and approval of municipal waste 
water treatment revenue systems, economic attainability determinations, assessment of the 
financial capability of grantees. The staff also evaluated the financial capability of municipalities 
and businesses in support of enforcement cases for Water Division programs. He also served as 
the Regional Coordinator for the Municipal Wastewater Treatment Facility Needs Survey. 

Mr. Marks was also a financial analyst with the construction grant program in Region 5 of the U. 
S. Environmental Protection Agency. As a financial analyst, he reviewed and approved municipal 
waste water treatment revenue systems and assessed the financial capability of the grant 
applicants. He also served as the Region 5 Deputy Coordinator for the Municipal Wastewater 
Treatment Facility Needs Survey. He served in these last two positions for over ten years. 

He has a Masters Degree in Public Administration from Illinois Institute of Technology and a 
Bachelor of Arts Decree in Economics from Benedictine University. 



SUPERFUND ALTERNATIVE 
SITES 

SUPERFUND AL TERANTIVE PROCESS 

WHAT IS A SUPERFUND 
AL TERANTIVE SITE 
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SA SITE IS: 

• NPL CALIBER 
(>28.5 HRS) 

• LIABLE, VIALBE PRPs 
(WILL DO RESPONSE UNDER CD OR AOC) 

• NEEDS LONG-TERM RESPONSE 
(REMEDIAL ACTION) 

SA SITES COME THROUGH 
SITE ASSESSMENT 

OBJECTIVE IS TO ENSURE 
SITES ARE ADDRESSED 

SOMEHOW 
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WORK WITH STATES TO FIND 
AND 

ADDRESS SITES LINGERING IN 
THE PROCESS 

• PLACE THESE SITES SOMEWHERE IN 
THE PROCESS 

. •START THEM MOVING AGAIN 

SITES ARE ADDRESSED BY: 

• LISTING ON NPL 

• SUPERFUND Al TERANTIVE PROCESS 
• A REMOVAL ACTION 

• NFRAP 
•STATE VOLUNTARY PROGRAM 

STATEINVOVLEMENTIS 
CRITICAL 
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STATE INVOLVEMENT 

• WORK WITH STATES TO SELECT SA 
SITES 

•OBTAIN GOVERNOR'S LETTER 
AUTHORIZING NPL LISTING 

• SAME STATE PATICIPATION IN Rl/FS 
PROCESS AS NPL SITE 

• WHEN PROCEED AS SA SITE WITHOUT 
STATE ARGEEMENT MUST ADVISE HQ 

STATE AND REGION SELECT 
SITES WITH POTENTIAL TO 

MEET CRITERIA 

• NPL CALIBER (>28 5 HRS) 

• PRPs ARE LIABLE AND VIABLE 

• RPM DETERMINES SITE NEEDS RA 

REGION 5 PROCESS TO 
IDENTIFY SA SITES 

• POTENTIAL TO MEET CRITERIA 
• RPM REVIEW TO DETERMINE RA IS 

APROPRIATE 
• ENFORCEMENT SPECIALIST LOOKS 

FOR PRPs 
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ENFORCEMENT SPECIALIST 
REVIEWS FILE TO ENSURE THE 

SITE HAS PRPs 

• ENSURE SITE HAS PRPs 
• PRELIMINARY CHECK ON LIABILITY 

AND VIABILITY 
• IDENTIL Y THE NEEDED PRP SEARCH 

TASKS 

5 



RPM DETERMINES LONG-TERM 
RESPONSE IS NEEDED 

RPM AND ENFORCEMENT 
SPECIALIST AGREE SITE IS SA 

• ENFORCEMENT SPECIALIST STARTS 
PRPSEARCH 

• RPM INITIATES WORK TO PREPARE 
FOR RI/FA 

RPM WORK TO PREPARE FOR 
Rl/FS 

• PLAN ANY FUNDS NEEDED (OVERSIGHT 

AND CONTRACTOR) 

• ARRANGE CONTRACTOR SUPPORT 
• CONTACT STATE TO ADVISE OF 

SCHEDULE AND OPPORTUNITIES FOR 
REVIEW/ASSISTANCE. 
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RPM AND ENFORCEMENT 
SPECIALIST DECIDE SITE IS NOT 

SA 

• NO PRPs, BUT LONG-TERM RESPONSE 
IS NEEDED - LIST ON NPL 

• NO LONG-TERM RESPONSE NEEDED -
REMOVAUVOLUNTARY PROGRAM/ 
NFRAP 

• NO PRPs OR LONG-TERM RESPONSE 
NEEDED-RETURN TO STATE 

SA ENFORCEMENT 
= 

NPL ENFORCEMENT 

• TITLE SEARCH 
•IR LETTERS 
•Cl WORK 
• TDB 
•OTHER SEARCH TASKS 

TRACKING = ORTS 

ORTS = DEVELOP READY TO 
TARGET SITES 
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ORTS - CHARGE/PURPOSE 

• SPONSOR - REMEDIAL BRANCH CHIEF 
RESPONSIBLE FOR REMEDY 
SELECTION 

• MOST SITES TRACKED ARE SA 
• ENSURE SITES ARE ADDRESSED 

ORTS TASK FORCE 

• MODELED AFTER COST RECOVERY 
TASK FORCE 

• COST RECOVERY TASK FORCE IS A 
SUCCESSFUL MODEL 

ORTS COMPOSITION 

• REMEDIAL RESPONSE SECTION 
CHIEFS 

• SITE ASSESSMENT STAFF 
• ORC SECTION CHIEF 
• REMEDIAL ENFORCEMENT SECTION 

CHIEF - CHAIRS 
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TRACKING SA COSTS 

• SAME AS OTHER SITES 
• TRACKED IN IFMS 

NEGOTIATIONS FAIL 

•LIST ON NPL 
•RETURN TO STATE FOR FURTHER 

ACTION 
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COST RECOVERY 

• SAME AS NPL SITES 

• ATIORNEYS SAY THEY EXPECT LITILE 
DIFFERENCE 

GUIDANCE 

• REGIONAL - NOVEMBER 3, 2003 

• NATIONAL - JUNE 24, 2002 

•NATIONAL- DECEMBER 17, 2003 

GUIDANCE ON Rl/FS 
NEGOTIATIONS FOR 
ALTERNATIVE SITES 

NOVEMBER 3, 2003 
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RESPONSE SELECTION AND 
ENFORCEMENT FOR 

SUPERFUND ALTERNATIVE 
SITES 

JUNE 24, 2002 

REVISED RESPONSE 
SELECTION AND 

ENFORCEMENT FOR 
SUPERFUND ALTERNATIVE 

SITES 

DECEMBER 17, 2003 

ALTERNATIVE SITES 
(END) 
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Developing National 
Repositories for the Sharing 

of Corporate Information 



SCOTI NIGHTINGALE 

Mr. Nightingale is an environmental scientist with the Kansas Department of Health and 
Environment, Bureau of Environmental Remediation. He joined KDHE in 1989 and has served as 
a project manager at CERCLA, RCRA Subtitle C, UST, and solid waste sites. Mr. Nightingale 
presently coordinates and leads the efforts ofKDHE to identify PRPs for contaminated sites. 



Retaining and Sharing 
Company PRP Information 

Presented by Scott Nightingale 

Kansas Dept. of Health & Environment 

St. Louis -- May 18, 2006 

KDHE PRP Search Effort 

• I \12 Positions 
• Serves Multiple Programs 

- CERCLA 
- Naiural R.eaouia: Dlmoaea 
- Bm>kruplcies 
- Lc:aking Underpound SICnJe T mkl 

~ . -
- , _ ... .., ... .., 

~,,.;;. ~ 

A. 

• Research is perfonned internally, not by contractors. 
• 20-30 Searches Completed Annually 

Two Types of PRP Information 

• Site-Specific lnfonnation 
- Facility Historical 

Operations 

- Facility Ownership 

• Company Information 
- Current Corporate Status 

- Successor/ Merger 
Information 

- Financial Viability 
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Saving Company PRP Information 

• What infonnation do we save? 
• Where do we keep the PRP infonnat1on, 

and who does that? 
• How do we keep track of the PRP 

infonnation? 

Company PRP Information 
Worth Saving 

• Save All Factual lnfonnation 
- Annual Reports to Investors, Shipping 

Mamfcsts, Government Documents, 
etc. 

• Save All Anecdotal Information 

Complaints, etc. ~-, ~ 
- Newspaper Articles, Ncighbon' ~~ ·: / 

• Save EVERYTHING!! -~~ ~ _ 

PRP Information Repository 

• One Central Location for All 
PRP lnfonnation 
- Company lnfonnat1on 
- PRP Search Resources 
- Copies of PRP Search Memos 

• One Person Responsible for 
the Repository 
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Managing Company PRP 
Information 

• Organization Options 
- By Envnumncnllll Prugrnm 
- By lnduslry Group (Ex. - Metal lndllShy, Chamcal 

Manufm:tunng) 
- By Type of lnfonnauon (Ex • Books. Go,'l:mmenl 

Documents, Corpomte Pubhcauons) 
- Other 

• Index of lnfonnation 
• D1gittzat1on of Records 

EPA and States Sharing 
Company PRP Information 

• Will the state environmental 
programs be allowed access to 
EPA's national repository of 
company information? 

• Does EPA want state programs 
to add information to the EPA 
repository? 

Questions?? 

Scott Nightingale 
Environmental Sc1ent1s1 
KDHE 
785.296.1666 
snightm@kdhe.statc.ks.us 
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STEVEN ARBAUGH 

Mr. Steven Arbaugh is currently employed at the EPA Region 9 office in San Francisco, CA, as a 
civil investigator in the Superfund Division. Mr. Arbaugh has performed civil investigator duties 
with the remedial case development team since April, 2001. Starting in July, 1998,Mr. Arbaugh 
was employed as an enforcement officer with the EPA Region 9 Pesticide Program Prior to 
working for the EPA at the Region 9 office, Mr. Arbaugh was employed by the Utah Department 
of Environmental Quality, Air Division. He was employed as an air quality planner and air quality 
enforcement specialist for 9 years 



Enforcement Support Tracking 
System (ESTS) Database 

Presented by Steven Arbaugh 

ESTS Database 

Address Verification Research (AVR) Report 

:.- Compiles corporate research 

:.- Identifies liable companies 

;... Examines viability of each company 

:.- Identifies appropriate mailing address 
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L1m1tat1ons of the 
Address Verification Research (AVR) Report 

; The corporate information 1s dated and may require 
additional research to update the report 

> Identical company names may appear causing 
confusion Careful review of the records should be 
made to ascertain that 1t 1s lhe correct company 

Address Verification Research (AVR) Report 
Information Resources 

; Information resources have changed over time 

> Development of the world wide web (www ) has 
contributed greatly to add1t1onal resources or information 
such as Google and company websites 

; Information resources change over time and at the 
d1rect1on of the enforcement coordinator m order to save 
money 

Current AVR Resources- Full Report 

>- Cotporate Data 

>- Frcooous Busrness Name Fd111gs 
(FBN} 

>- Stare Board of Equahzmion (SBEJ 
>- Ulllfonn Comlllfl/'Cllll Cod& (UCCI 

" flanlrtupley 
~ Tax Liens 
>- Reel Pro,,.,ry Record$ 

>- People F111dedAssets Search 

>- EPA RCRA Data 
~ Hoovers Otdme Dun & Bmdstreet 
>- DUI & Bmdslreel 
,. CampanyWebslto 

> Google S81J1'Ch E"ll'"" 
• w.yw nrcm gg · rnghl plMde 

p111 otflCln namn, acttesaes 
and p;:aslcorqJSny namn elC 

.. Yellow Poges 
• SuporPoges 

tN1p tlwpmmon cgm> 

(WWW U!!!lchhgord wm) 

2 



Current AVR Resources - Full Report (cont.) 

> WhltePages 
• WWW whiteoages.com 

> Black Book Online 
• wwwairooUrro gmionfioe htm 

> Other sources - htto:/byww sec gov/edgartsearchedqarf.Nebusers·htm 

• Secretary of StaJe we/Wtes allow access to basic corporate records oniine 
• U.S. Postal Servt;e to confrm the validity of an address <YN!W wos gay> 

and can indude lhe county designation 

+ EnviroFacts Mulli8ystem and EnviroData Clearinghouse databases to 
identify corrpanies Wthin EPA's system and to locate facility names and 
addresses 

Abbreviated A VR Report 

> Corporate Data 
> Ficlilious Business Name Filings (FBN) 
> Internet Directory 

i& SuperPages (http://suoeroaoes.com) 

0 Switchboard lwww.switchboard.com) 

> Google Search Engine 
~ www.archive.om - might provide past officers names, addresses 

and past company names, etc. 

ESTS Instructions 

> Multi-Site Search Instructions 

> Website Address: httoo"ffwWN sajc-oak!and comfestslloginl!oqin aspx 

> Firewall Login 
1. Type in yo..- assigned User Name 
2. Type in )'OIX ESTS Passv.ord 
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ESTS Instructions (Cont) 

> Lagging lnla ESTS 
3 TJPll m JOU" assigned ESTS User ID 
4 TypeinJOU'ESTSPass.ad 

~~.L;,.:. - :;:._.. . . . : •. ==-1" 
I EPA:-,;;;,e'f' 
I - ...... 

I I 
I ~ ~ 

l_. --=-------~ ~J 

ESTS Instructions (Cont> 

> Sun:hrng fol 1111 LC A llR RllPOll 
5 Click lho "Global Soarclf link 

L - -.. 

,,._, -
. -- . -- , 

ESTS Instructions (Cont) 

; Saarch/ng for an LC A llR Report 
8 Selecl the dalatme )QI Wllh IO search or ntecl "aD databnes• IO condLCla 

sea«:hof aD available dalabsses 
En18ra 188J'Ch ISma 11r1111 wm•Pfeay enlera !18i11'chsr1ncfandebck Hiit 
"Search•buaan 

·=.-

·-~ ·,.~ .. 
.. ........ . i::------

........... 
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ESTS Instructions (Cont.) 

> Searching for an LC A VR Report 
8. Click on an LC Name to view a summary record 

ESTS Instructions (Cont.) 

> Searching for an LC A VR Report 

9. CIK;konthe"AVRReport" ~"'°""'""°""'=======:>< 
tab at the top of the summary 
page to view the A VR report 
on that LC 

ESTS Instructions (Cont.) 

> Searching for an LC A VR Report 
10. U more than one A VR repott is available, a list will be provided- cDck on the 

data of the version you wish to view 
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AVR Report 

. ~*~~t' 
!~~·-~--~~;7i~~~:.:·~-~.--~~~ .. I 

F~~"~'..:::.'.:i!~~.·~~'!:..~~~:..:.:.:.:;J.t 

c~~~~~-:~~r1~~:'.~~, 
pz:-::.~;~-:~~-s-:x:::~~-=.r;:.::::. 

1·~-,-~":'.-~:" ·-·~-·-:·-··-:-·-: . 
'iO _,.....,.....,...~~·~:~,~-

11. To relll'n to the beginning meoo. elicit on the ·cancer button on each screen until 
the beginning menu pops up 

12. To log out of the system, clk:k the"Exir button 

Please di'ectany questions on searching the system IO CatheJine Soudefs
~;';1 Mahanpou- at Science Applications lnternalional Corporation (SAIC), telephone 
r\.~I 51CW33-0835, extension 1a1. 

AVR Report (Cont.) 

AVR Report (Cont.) 
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AVR Report (Cont.) 
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Katrina & Rita: 
Our Role in Responding 

to Natural Disasters 



HERB MILLER 

Herb Miller is a civil investigator with the U.S. EPA Region 4 with 20 years experience in 
Superfund enforcement and PRP Search activities. 

As a member of the National PRP Search Enhancement Team, Mr. Miller contributed to 
development of the 2003 PRP Search Manual. 

Mr. Miller has received two bronze metals from EPA and a Commendation from the Department 
of Justice for his work on Cost Recovery Cases in Region 4. 



KA TRINA/RITA 

- .,, - ~ . ~ -
- : - - ~ ... ~'-~ .-- · .. - - . --- -

EPA's Role in Natural Disasters 

• Herb Miller - Reg 4 

• Pam Travis - Reg 6 

• Norma Tharp - Reg 7 

• Gretchen Schmidt - Reg 10 

fiurricanes Katrina I Rita 
Unprecedented Disasters 

• Superfund Enforcement 
in areas hit by natural disasters. 

a PRP Searches 

a Cost Recovery 

a Assisting responders 

a Other 
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Herb Miller - Reg 4 

POST KATRINA/ RITA 
PRP SEARCHES 
(CASE STUDIES) 

I Two Mercury Release 
Sites in Gulf Coast MS 

• Hancock Co Hg Site - $ 250,000 
o September 2003 

• Bay St Louis Hg Site -- $ 14,000 
o September 2003 

ID 

• On August 29, 2005, the eye of Hurricane 
Katrina slammed into Hancock County, 
Mississippi devastating the small coastal 
community with stonn surge up to thirty feet 
deep. Thousands of homes and close to 1,000 
businesses were either damaged or 
destroyed Five months later. almost half of 
the 3800 students in Hanoock County's 
schools were still homeless or displaced. 
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I Hancock County Mercury 
Site 
• Occurred in Sept 2003 
• 4 students played with mercury on school 

bus and spread to 3 schools and 2 other 
buses. 

• The source of the Mercury was not known. 
• EPA's response cost was approximately 

$250,000. 

6 



IPRPs 

• Students (Operators} 
c Parents responsible ? 

• The School System (Owner} 

• Source of Mercury (Generator} 

IPRPSEARCH/ENFORCEMENT 

• Interviews 

• Information Requests 
• Financial Assessments 
• Demand Letters 

I INTERVIEWS 

• Source of Mercury was a deceased great 
grandfather 

• His source of Mercury not determined 
• Families heavily impacted by Katrina 
• Schools heavily impacted by Katrina 

• 
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I FINANCIAL ASSESSMENTS 

• Expedited Financial Assessment 
c Tax assessor values -for real property 
c Photographs of real property 

8 



Murphy Elementary School 

I Student Residence 

¥··~.·,··· .... ·•·· .. · .. ~'·....-: <·~· " ·, ' ' .... ·.1,:< 

" ' '\' 
~ \ 

' 1_ ' ' ' ~[ -. ~. 

I Student Residence 

. -$ •• 

t" ~· 

II 
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I Post - Katrina Enforcement 
Hancock Co Site 

• PRPs Identified: 
c Owner • School System 
c Operator - Students ( Parents responsible ? ) 
c Generator - Student's Great Grandfather 
c Generator - Grandfather's Source 7 -

Not Identified 

I Post - Katrina Enforcement 
Hancock Co Srte 

• Operators - Students 
Relied on expedited Financial Assessments 
to determine Students' families lacked ability 
to pay for clean up, without requesting tax 
returns or financial statements. 

I Post - Katrina Enforcement 
Hancock Co Site 

• Owner - School system 
a Considered as Innocent Landowner. 
c Also lrmrted ability to pay considering Katrina 

Impact 
a Flnanclal Statements not requested 

10 



I Post - Katrina Enforcement 
Hancock Co Site 

a Generators 
o Studenrs Great-Grandfather deceased 
o Great-Grandfather's source not identified 

I Post - Katrina Enforcement 
Hancock Co Site 

o Site Costs written off due to 

c Owner - Innocent landowner 
c Generators - Deceased I not identified 

o Operators' inability to pay. 

a No Demand or lnfonnation request letters 
sent 

I Bay St Louis Mercury 

o Occurred in Sept 2003 
a A student admitted to spreading Mercury 

around the high school. 
a The source of the Mercury was not known. 
a EPA's response cost was approximately 

$14,000 

11 



IPRPs 

• The Student (Operator) 
t1 Parents responsible ? 

• The School (Owner) 

• Source of Mercury (Generator) 

I PRP Search I Enforcement 

• Small $$ Site - Usual Practice 
t1 lnfonnation Request Letters 

• Soun:e of Mercury 
• Frnanc:sal vrab1llly 

t1 Demand Letters 

I Post Katrina Enforcement 
Bay St. Louis Site 

• Small Dollar Site - limit expense of 
resources 

• Wrote off costs w/o financial assessments, 
information requests, or demand letters. 

12 



PAMELA J. TRAVIS 

Pamela J. Travis is currently the Practice Group Leader for Superfund Litigation in the Office of 
Regional Counsel, U.S. EPA Region 6, Dallas, Texas. After joining the Agency in 1988, she 
initially represented EPA in administrative and judicial enforcement actions under the Clean Air 
Act, Toxic Substances Control Act, the Resource Conservation and Recovery Act, and the 
Federal Insecticide, Fungicide, and Rodenticide Act. Since 1991, her practice has focused 
primarily on Superfund enforcement to secure response costs and injunctive relief from 
responsible parties, with occasional forays into assignments in Clean Air Act counseling, 
interagency agreements, Brownfields and redevelopment of contaminated properties, state 
program review and oversight, Oil Pollution Act issues, and most recently, disaster response 
under the Stafford Act. She serves as lead counsel for EPA in case-specific matters with counsel 
for the regulated community, the Department of Justice, state Attorneys General, counsel for 
other federal agencies interacting with EPA in response work. She also advises program staff and 
Regional management on CERCLA issues and mentors junior attorneys on all aspects of 
Superfund work. Ms. Travis is a member of the Environmental Law Sections of the State Bar of 
Texas and the Dallas Bar Association. 



Murphy Oil Spill Response 

Murphy Oil Refinery USA, Inc. 
Meraux, Louisiana 
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NORMA THARP 

Ms. Tharp is a paralegal specialist in EPA Region VII's Office of Regional Counsel. Ms. Tharp 
joined EPA in the Kansas City office in 1997. She works primarily on PRP searches, legal 
research, and ability to pay investigations. Prior to joining EPA, Ms. Tharp worked at the FDIC, 
IRS, and for a private attorney. Ms. Tharp received her A.AS.degree in Paralegal Studies from 
Penn Valley in Kansas City and her B.A. degree in English from the University of Missouri, 
Kansas City. 
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TAKE A TIP FROM THE 
SCOUTS 

BE PREPARED FOR PRP SEARCHES 
IN THE EVENT OF A DISASTER OR 

NATIONAL EMERGENCY 

By Norma Tharp, Paralegal Specialist, 
Region VII, US EPA 

• 

Standard Operating Procedures (SOP) 

• Calls to the office from On-Scene 
Coordinators/Remedial Project Managers 
(OSCs and RPMs) in the field 

• Provide contact information for a person or 
company - access issues 

1 



Research tools 

• Great research tools - Lexis, Google search 
on Internet, www.switchboard.com. telephone 
work, Reference USA 

• Standard operating procedures (SOP) 

Disaster or National Emergency 

• SOP goes AWOL 

HURRICANE KATRINA 

• Calls from OSC in Plaquemines Parish in 
Southern Louisiana 

• Waste, mold, and alligators - oh, my 

2 



FIND A PROPERTY 

• Find a public property, approximately ten 
acres, flat, with good highway access, near or 
south of Port Sulphur 

• Property needed to store recovered 
hazardous waste 

; .•'"' 
, fl. 

~ .. 

~-:-· -

NOT A SIMPLE TASK 

• No Parish information on line 
• Public property not assessed and not 

available on any database 

•Google 
• A golf course? 

YOU MAKE THE CALL 

• Public officials, levels of cooperation 

• Alternative to public property 
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PRIVATE PROPERTY? 

• Called realtors 

•Assessor's office 

• Show me the money 

•Eureka! 

WHERE DID TIIlS COME FROM? 

• Find owners of abandoned totes and tanks 

TELL ME WHAT YOU HA VE 

• Minimal information on totes and tanks 

•Only a name 

• Need to contact owner 

4 
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GOOGLE 

• Usually a name and Louisiana search 
resulted in information 

• Successor search 
• Paste and e-mail 

OSC/RPM TOOLS 

• Computer and cells phones essential 

•Remote access that utilizes a security badge. 
Security code changes every 30 seconds 
(bounces off a satellite) - allows entry to 
EPA's LAN 

OSCs TAKE THE INITIATIVE 

• Different procedures in emergencies 

• Normal procedures disrupted 

• Dealing with people they don't normally work 
with from other regions and federal , state, 
and local officials 

5 



IMPROVEMENT? 

• OSCs would like to see a~omeys deployed in 
a legal capacity to deal with legal issues 

HOW TO HELP 

• Be prepared to be accessible and provide 
timely assistance from the office 

• Think outside the box 

6 



GRECHEN F. SCHMIDT 

Grechen Schmidt is an investigator with Region 10. Grechen started with EPA in 1988 as Community 
Involvement Coordinator. She worked on the Bunker Hill Superfund site helping the community 
understand the various aspects of the complex investigation underway. Grechen has served as a liaison 
between the affected community and the regulatory agencies during the investigation and cleanup of the 
Exxon Valdez oil spill, Commencement Bay Superfund site and the 22 federal facilities Superfund sites 
within the region. She helped develop national community involvement guidance for Federal Facilities 
and has conducted training for EPA and the Department of Defense on effective community 
involvement 

Grechen designed and coordinated the implementation procedures for the Superfund Technical 
Assistance Grant program (TAG) in Region 10. She served as EPA' s technical expert on the 
Superfund and TAG programs in a criminal trial, resulting in a fraud conviction, with the defendant 
serving a maximum jail sentence. 

From 1995 to 1997, Grechen worked as a Compliance Officer in the Drinking Water program 
focusing on water systems in Washington state. In addition, she served as the regional contact with 
OECA and brought a 20-year old enforcement case close to resolution by combining resources of two 

neighboring (and failing) water systems. 

Grech en took an IP A to Anchorage to work with the Alaska Department of Environmental 
Conservation's (ADEC) Contaminated Sites program as a community involvement coordinator from 
1997 to 1999. ADEC was in the process of re-writing their regulations to include community 
involvement. Grechen developed guidance and trained ADEC staff to effectively work with the 
community. 

Upon returning to EPA Region 10, after a short stay the in community involvement unit, she became an 
investigator in Office of Environmental Assessment in 2000. Grechen is the only investigator for Region 
providing investigative support the Superfund program along with all other EPA programs and sister 
agencies, including ATSDR, state Department ofLabor and Industries, State Patrol, etc. 



Grechen Schmidt 
Reg 10 . 

• Hurricane Rita 
- Hit September 23, 2005 
- Category 3 Hurricane 
- Top Winds 120 mph 
- 20 foot storm surge 
- Made landfall along Texas and Louisiana 

border 

CAMERON PARISH 

• Largest Parish in Louisiana 

• Over 284,000 acres of marsh lands 
•Population around 10,000 
• No incorporated communities 
• Communities of Cameron, Hackberry, 

Holly Beach and Creole significantly 
damaged or destroyed 

• Sabine National Wildlife Refuge, along 
with several state refuges 

1 



WHAT IS LEFT OF CAMERON 

No One is left 

• Most everyone was evacuated 
• Cameron Parish authorized parish wide 

access to EPA to conduct cleanup 
activities 

• Court house was packed up and 
evacuated in September; structure flooded 

• Court house reopened in February 
• 2/3 of structures in county destroyed 

HHW and Marsh Operations 
• Arrived in September 

• HHW pickup started Nov. 1 

• Marsh Operations started Jan 1 
- Tanks, drums, equipment 
- Storm surge 

2 



Access and Becoming a PRP 

• DEQ representative knew everyone! 

• When we found landowners, we asked for 
access 

• Crossing Oil pipelines required special 
assistance from companies 

• Failure to assist resulting in becoming a 
PRP for everything on the property. 

3 
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Acronyms & Abbreviations 



A 
AA 
AAG 
AAI 
ACL 
ADR 
AM 
AO 
AOA 
AOC 
AOC 
AR 
ARA Rs 
ARCS 
ASTSWMO 
ATP 

B 
BFPP 
BIA 

BLM 
BPA 
BRAC 
BU REC 

c 
CA 
CAA 
CAG 
CBI 
CD 
CD ROM 
CEC 
CERCLA 
CERCLIS 
CFR 
Cl 
CIC 
CLP 
co 
COi 
COR 
CR 
CR 
CRC 
CRC 
CRP 
CWA 

Acronyms and Abbreviations 

Assistant Administrator 
Assistant Attorney General 
All Appropriate Inquiries 
Alternate Concentration Limit 
Alternative Dispute Resolution 
Action Memorandum 
Administrative Order 
Advice of Allowance 
Administrative Order on Consent 
Area of Contamination 
Administrative Record 
Applicable or Relevant and Appropriate Requirements 
Alternative Remedial Contracts Strategy 
Association of State and Tribal Solid Waste Management Organizations 
Ability to Pay 

Bona Fide Prospective Purchaser 
Bureau of Indian Affairs 

Bureau of Land Management 
Blanket Purchase Agreement 
Base Realignment and Closure 
Bureau of Reclamation 

Cooperative Agreement 
Clean Air Act 
Community Advisory Group 
Confidential Business Information 
Consent Decree 
Compact Disk Read-Only Memory 
CERCLA Education Center (OSWER) 
Comprehensive Environmental Response, Compensation and Liability Act of 1980 
CERCLA Information System 
Code of Federal Regulations 
Civil Investigator 
Community Involvement Coordinator 
Contract Laboratory Program 
Contracting Officer 
Conflict of Interest 
Contracting Officer's Representative 
Community Relations 
Cost Recovery 
Community Relations Coordinator 
Cost Recovery Coordinator 
Community Relations Plan 
Clean Water Act 



D 
DA Deputy Administrator 
DAA Deputy Assistant Administrator 
D&B Dunn and Bradstreet 
DCN Document Control Number 
DD Division Director 
DFO Designated Federal Official 
DOD Deputy Office Director 
DOD Department of Defense 
DOE Department of Energy 
DOI Department of Interior 
DOJ Department of Justice 
DOT Department of Transportation 
DPO Deputy Project Officer 
DQO Data Quality Objective 

E 
EDGAR 
EE/CA 
EJ 
EMSL 
ENRD 
EPA 
EPAAR 
EPCRA 
EPIC 
EPM 
EPS 
ERCS 
ERNS 
ERS 
ERT 
ESAT 
ESD 
ESD 
ESI 
ESS 

F 
FACA 
FAR 
FEMA 
FFA 
FFEO 
FIFRA 
FINDS 
FMD 
FOIA 
FR 
FRC 
FS 
FSAP 
FTE 

Electronic Data Gathering, Analysis, and Retrieval 
Engineering Evaluation/Cost Analysis 
Environmental Justice 
Environmental Monitoring and Systems Laboratory 
Environment and Natural Resources Division (DOJ) 
Environmental Protection Agency 
EPA Acquisition Regulation (Manual) 
Emergency Planning and Community Right-to-Know Act 
Environmental Photographic and Investigation Center 
Enforcement Project Manager ' 
Environmental Protection Specialist 
Emergency Response Cleanup Services 
Emergency Response Notification System 
Environmental Response Services 
Environmental Response Team 
Emergency Services Assistance Team 
Environmental Services Division 
Explanation of Significant Difference 
Expanded Site Investigation 
Enforcement Support Services 

Federal Advisory Committee Act 
Federal Acquisition Regulation 
Federal Emergency Management Agency 
Federal Facility Agreement 
Federal Facilities Enforcement Office (OECA) 
Federal Insecticide, Fungicide, and Rodenticide Act 
Facility Index System 
Financial Management Division 
Freedom of Information Act 
Federal Register 
Federal Records Center 
Feasibility Study 
Field Sampling and Analysis Plan 
Full-Time Equivalent 



FUDS 
FWPCA 
FY 

G 
GAAPs 
GAAS 
GAO 
GFO 
GIS 
GNL 
GPRA 
GSA 

H 
HASP 
HAZWOPER 
HQ 
HRS 
HSWA 

I 

Formerly Used Defense Sites 
Federal Water Pollution Control Act 
Fiscal Year 

Generally Accepted Accounting Principles 
Generally Accepted Accounting Standard 
General Accounting Office 
Good Faith Offer 
Geographic Information System 
General Notice Letter 
Government Performance and Results Act 
General Services Administration 

Health and Safety Plan 
Hazardous Waste Operations and Emergency Response 
Headquarters 
Hazard Ranking System 
Hazardous and Solid Waste Amendments (RCRA) 

IAG lnteragency Agreement 
ICs Institutional Controls 
IFMS Integrated Financial Management System 
IG Inspector General 
IGCE Independent Government Cost Estimate 
IMC Information Management Coordinator 

L 
LAN Local Area Network 
LOR Land Disposal Restrictions 
LOE Level of Effort 
LSI Listing Site Inspection 
L TRA Long-Term Response Action 
LUST Leaking Underground Storage Tank 

M 
MARS 
MCL 
MCLG 
MOA 
MOU 
MSDSs 
MSCA 
MSW 
MUNIS 

Management and Accounting Reporting System 
Maximum Contaminant Level 
Maximum Contaminant Level Goal 
Memorandum of Agreement 
Memorandum of Understanding 
Material Safety Data Sheets 
Multi-Site Cooperative Agreement 
Municipal Solid Waste 
Municipalities 



N 
NAAG 
NARPM 
NBAR 
NCLP 
NCP 
NEIC 
NEJAC 
NEPA 
NESHAPS 
NETI 
NF RAP 
NOAA 
NOSC 
NOV 
NPDES 
NPL 
NRC 
NRC 
NRD 
NRT 
NTC 
NTIS 

0 
O&F 
O&M 
OAM 
OARM 
OD 
ODCs 
OECA 
OEJ 
OERR 
OGC 
OIA 
OIG 

OMB 
OPA 
ORC 
ORD 
osc 
OSHA 
OSRE 
OSRTI 
osw 
OSWER 
OTIS 
OU 

National Association of Attorneys General 
National Association of Remedial Project Managers 
Non-Binding (Preliminary) Allocation of Responsibility 
National Contract Laboratory Program 
National Contingency Plan 
National Enforcement Investigations Center 
National Environmental Justice Advisory Council 
National Environmental Policy Act 
National Emissions Standards for Hazardous Air Pollutants 
National Enforcement Training Institute (OECA) 
No Further Remedial Action Planned 
National Oceanic and Atmospheric Administration 
National Association of OSCs 
Notice of Violation 
National Pollution Discharge Elimination System 
National Priorities List 
National Response Center 
Nuclear Regulatory Commission 
Natural Resource Damages 
National Response Team 
Non-Time-Critical (Removal) 
National Technical Information Service 

Operational and Functional 
Operation and Maintenance 
Office of Acquisition Management 
Office of Administration and Resources Management 
Office Director 
Other Direct Costs 
Office of Enforcement and Compliance Assurance 
Office of Environmental Justice 
Office of Emergency and Remedial Response (now known as OSRTI) 
Office of General Counsel 
Office of International Activities 
Office of the Inspector General 

Office of Management and Budget 
Oil Pollution Act of 1990 
Office of Regional Counsel 
Office of Research and Development 
On-Scene Coordinator 
Occupational Safety and Health Administration 
Office of Site Remediation Enforcement (OECA) 
Office of Superfund Remediation and Technology Innovation (formerly known as OERR) 
Office of Solid Waste (OSWER) 
Office of Solid Waste and Emergency Response 
On-Line Targeting Information System 
Operable Unit 



p 
PA 
PA/SI 
PCB 
PCOR 
PNRS 
PO 
POL REP 
POTW 
PPA 
PPB 
PPED 
PPM 
PR 
PRP 
PRSC 

Q 
QA 
QA/QC 
CAPP 
QC 

R 
R&D 
RA 
RA 
RAC 
RACS 
RCMS 
RCRA 
RCRAlnfo 
RD 
RD/RA 
ROT 
RI 
Rl/FS 
ROD 
RODS 
RP 
RPM 
RPO 
RQ 
RRT 
RSD 
RSE 
RSI 
RTP 

Preliminary Assessment 
Preliminary Assessment/Site Investigation 
Polychlorinated Biphenyl 
Preliminary Close-Out Report 
Preliminary Natural Resources Survey 
Project Officer 
Pollution Report 
Publicly-Owned Treatment Works 
Prospective Purchaser Agreement 
Parts per Billion 
Policy and Program Evaluation Division (OSRE) 
Parts per Million 
Procurement Request 
Potentially Responsible Party 
Post-Removal Site Control 

Quality Assurance 
Quality Assurance/Quality Control 
Quality Assurance Project Plan 
Quality Control 

Research and Development 
Remedial Action 
Regional Administrator 
Response Action Contractor 
Response Action Contracting Strategy 
Removal Cost Management System 
Resource Conservation and Recovery Act 
Resource Conservation and Recovery Act Information 
Remedial Design 
Remedial Design/Remedial Action 
Regional Decision Team 
Remedial Investigation 
Remedial Investigation/Feasibility Study 
Record of Decision 
Record of Decision System 
Responsible Party 
Remedial Project Manager 
Regional Project Officer 
Reportable Quantity 
Regional Response Team 
Regional Support Division (OSRE) 
Removal Site Evaluation 
Removal Site Inspection 
Research Triangle Park, North Carolina 



5 
SACM 
SAM 
SAP 
SARA 
SAS 
SAS 
SBA 
SBLR&BRA 

SBREFA 
SCA 
SCAP 
SCORE$ 
SOWA 
SEE 
SEPs 
SESS 
SETS 
SF 
SI 
SMOA 
SNL 
SOL 
SOP 
sow 
sow 
SREA 
SSC 
SSI 
STARS 
START 
SWDA 

T 

Superfund Accelerated Cleanup Model 
Site Assessment Manager 
Sampling and Analysis Plan 
Superfund Amendments and Reauthorization Act of 1986 
Special Analytical Services 
Superfund Alternative Site 
Small Business Administration 
Small Business Liability Relief and Brownfields Revitalization Act (commonly referred to 
as the "Brownfields Amendments") 
Small Business Regulatory Enforcement Flexibility Act 
State Cooperative Agreement 
Superfund Comprehensive Accomplishments Plan 
Superfund Cost Organization and Recovery Enhancement System 
Safe Drinking Water Act 
Senior Environmental Employee 
Supplemental Environmental Projects 
Superfund Enforcement Support Service 
Superfund Enforcement Tracking System 
Superfund 
Site Inspection 
State Memorandum of Agreement 
Special Notice Letter 
Statute of Limitations 
Standard Operating Procedure 
Scope of Work 
Statement of Work 
Superfund Recycling Equity Act 
Superfund State Contract 
Screening Site Investigation 
Strategic Targeting Activities Reporting System 
Superfund Technical Assessment and Response Team 
Solid Waste Disposal Act 

TAG Technical Assistance Grant 
TAT Technical Assistance Team 

TBC To Be Considered (Material) 
TBD To Be Determined 
TC Time-Critical (Removal) 
TCLP Toxicity Characteristic Leaching Procedure 
TDD Technical Directive Document 
TDD Telecommunications Device for the Deaf 
TOM Technical Direction Memorandum 
TIO Technology Innovation Office (OSWER) (now known as TIP) 
TIP Technology Innovation Program (OSWER) (formerly know as TIO) 
TRI Toxic Release Inventory 
TSCA Toxic Substances Control Act 
TSDF Treatment, Storage and Disposal Facility 



u 
UAO 
ucc 
USACE 
USC 
USCG 
USDA 
USFWS 
USGS 
UST 

w 
WA 
WACR 
WAF 
WAM 
Waste LAN 

Unilateral Administrative Order 
Uniform Commercial Code 
U.S. Army Corps of Engineers 
U.S. Code 
U.S. Coast Guard 
U.S. Department of Agriculture 
U.S. Fish and Wildlife Service 
U.S. Geological Survey 
Underground Storage Tank 

Work Assignment 
Work Assignment Completion Report 
Work Assignment Form 
Work Assignment Manager 
Waste Local Area Network 
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Glossary 

Administrative Order on Consent (AOC): A legal agreement signed by EPA and an individual, 
business, or other entity through which the entity agrees to take an action, refrain from an activity, 
or pay certain costs. It describes the actions to be taken, may be subject to a public comment period, 
applies to civil actions, and can be enforced in court. AOCs are most commonly used for removal 
actions and Rl/FSs, but may be used for de minimis and cost recovery settlements. 

Administrative Record (AR): The body of documents that "fonns the basis" for the selection of 
a particular response at a site. For example, the AR for remedy selection includes all documents that 
were "considered or relied upon" to select the response action. An AR must be available at or near 
every site to pennit interested individuals to review the documents and to allow meaningful public 
participation in the remedy selection process. This requirement does not apply to other ARs, such 
as those for deletion. 

Administrative Subpoena: A command issued by EPA requiring testimony and, if necessary, the 
production of documents deemed necessary to the administrative investigation of a site. CERCLA 
section 122(e)(3)(B) authorizes the issuance of administrative subpoenas as is "necessary and 
appropriate" to gather information to perform a non-binding preliminary allocation of responsibility 
or "for otherwise implementing CERCLA section 122." No legal mandate prohibits the use of an 
administrative subpoena as an initial infonnation gathering tool; however, the Agency prefers using 
104(e) requests before issuing administrative subpoenas. 

All Appropriate Inquiries: The inquiries that a landowner must make into the previous ownership 
and uses ofa facility in order to claim the innocent landowner, contiguous landowner, or bona fide 
prospective purchaser defense to CERCLA liability. Standards and practices for conducting all 
appropriate inquiries were published in the Federal Register (70 Fed. Reg. 66069-66113) on 
November 5, 2005 as 40 CFR Part 312. These standards and practices also apply to persons 
conducting site characterization and assessments with the use of grants awarded under CERCLA 
section I 04(k)(2)(B). 

Alternative Dispute Resolution (ADR): A process that allows parties to resolve their disputes 
without litigating them in court. ADR involves the use of neutral third parties to aid in the resolution 
of disputes through methods that include arbitration, mediation, mini-trials, and fact finding. 

Arbitrary and Capricious: Characterization of a decision or action taken by an administrative 
agency or inferior court meaning willful and unreasonable action without consideration or in 
disregard of facts or without determining principle. Under CERCLA section I 30U)(2), a court ruling 
on a challenge to a response action decision will apply the arbitrary and capricious standard of 
review. 

Arbitration: An alternative dispute resolution technique that involves the use of a neutral third 
party to hear stipulated issues pursuant to procedures specified by the parties. Depending upon the 
agreement of the parties and any legal constraints against entering into binding arbitration, the 
decision of the arbitrator may or may not be binding. 



Brownfields: CERCLA section 101(39), as amended by the Small Business Liability Relief and 
Brownfields Revitalization Act, defines "brownfield site" in general as "real property, the expansion, 
redevelopment, or reuse of which may be complicated by the presence or potential presence of a 
hazardous substance, pollutant, or contaminant." The term does not include: 

• a facility that is the subject of a planned or ongoing removal action under CERCLA; 

• a facility that is listed or proposed for listing on the National Priorities List (NPL); 

• a facility that is the subject of a unilateral administrative order, a court order, an order of 
consent or judicial consent decree that has been issued to or entered into by the parties under 
CERCLA, the Solid Waste Disposal Act (SWDA), the Federal Water Pollution Control Act 
(FWPCA), the Toxic Substances Control Act (TSCA), or the Safe Drinking Water Act 
(SOWA); 

• a facility that is subject to corrective action under SWDA section 3004(u) or 3008(h), and to 
which a corrective action permit or order has been issued or modified to require the 
implementation of corrective measures; 

• a facility that is a land disposal unit with respect to which a closure notification under Subtitle 
C of the SWDA has been submitted, and closure requirements have been specified in a closure 
plan or permit; 

• a facility that is subject to the jurisdiction, custody, or control of a department, agency, or 
instrumentality of the United States for an Indian tribe; 

• a portion of a facility at which there has been a release of polychlorinated biphenyls (PCBs), 
and that is subject to remediation under the TSCA; or 

• a portion of a facility, for which portion, assistance for response activity has been obtained 
under Subtitle I of SWDA from the Lea.king Underground Storage Tanlc Trust Fund 
established under section 9508 of the Internal Revenue Code of 1986. 

Cash Out: A settlement that requires PRPs to provide up-front financing for a portion of the 
response action, rather than performing the work themselves. There are several types of cash-out 
settlement. A mixed-funding cash-out settlement requires the settling PRP to provide a substantial 
portion of the total response costs whereas a de minimis cash-out settlement requires a minor portion 
of the response costs to be paid by the settling PRPs. 

CERCLA 106(b) Reimbursement Petition: Petition by an entity, which has complied with a 
unilateral administrative order, requesting reimbursement from EPA for reasonable costs plus 
interest of conducting a response action. A person may be entitled to reimbursement ifthe person 
can establish that he or she is not liable for response costs under CERCLA section I 07(a) or if the 
person can demonstrate that the Agency's selection of the response action was arbitrary and 
capricious or was otherwise not in accordance with law. 

CERCLIS: The acronym for the Comprehensive Enforcement Response, Compensation, and 
Liability Information System; a national information management system for the CERCLA program. 
CERCLIS inventories and tracks releases, accomplishments, expenditures, and planned actions at 
potential and actual Superfund sites. 



Cleanup Activities: Actions taken to deal with a release or threatened release of a hazardous 
substance that could affect humans or the environment. The tenn "cleanup" is sometimes used 
interchangeably with the tenns remedial action, removal action, response, or corrective action. 

Comment Period: Period provided for public to review and comment on a proposed EPA action, 
rulemaking, or settlement. 

Community Relations (Involvement): EPA's program to infonn and encourage public 
participation in the Superfund process and to respond to community concerns and incorporate them 
into the Agency decision-making process. 

Community Relations (Involvement) Coordinator (CRC or CIC): Lead Agency staff who works 
to involve and inform the public about the Superfund process and cleanup actions. 

Community Relations Plan (CRP): A document that identifies techniques used by EPA to 
communicate effectively with the public during the Superfund cleanup process at a specific site. 
This plan describes the site history, the nature and history of community involvement, and concerns 
expressed during community interviews. Additionally, the plan outlines methodologies and timing 
for continued interaction between the Agency and the public at the site. 

Consent Decree (CD): A legal document, approved by a judge, that formalizes an agreement 
reached between EPA and one or more potentially responsible parties (PRPs) outlining the tenns 
under which that PRP( s) will conduct all or part of a response action, pay past costs, cease or correct 
actions or processes that are polluting the environment, or comply with regulations where failure to 
comply caused EPA to initiate regulatory enforcement actions. The CD describes the actions PRPs 
will take, is subject to a public comment period prior to its approval by a judge, and is enforceable 
as a final judgment by a court. 

Contribution: A legal principle according to which an entity can seek to recover some of the 
response costs for which it has already resolved liability with the United States. For example, when 
several PRPs are liable for a hazardous substance release, EPA is not required to pursue all of the 
PRPs. If EPA settles with or wins its case against a subset of PRPs, then the right of contribution 
enables the PRPs (i.e., the settling PRPs or those against whom a judgment is rendered) to seek 
recovery of a proportional share from other PRPs who were not named as defendants in EPA's suit 
or settlement, but who nonetheless contributed to the release. 

Contribution Protection: A statutory provision that provides that any PRP who resolved its 
liability to the United States in an administrative or judicially approved settlement is not liable to 
other PRPs for claims of contribution regarding matters addressed in the settlement. 

Cooperative Agreement (CA): Mechanism used by EPA to provide Fund money to States, 
political subdivisions, or Indian tribes to conduct or support the conduct of response activities. 
Subpart 0 of the NCP, 40 CAR Part 35, outlines specific response actions that may be conducted 
using CA funds. 

Cost Recovery: A process by which the U.S. government seeks to recover money previously 
expended in performing any response action from parties liable under CERCLA section 107(a). 
Recoverable response costs include both direct and indirect costs. 



Covenants Not to Sue: A contractual agreement, such as those authorized by CERCLA section 
122(f) and embodied in a consent decree or administrative order on consent, in which the Agency 
agrees not to sue settling PRPs for matters addressed in the settlement. EPA 's covenant not to sue 
is given in exchange for the PRPs' agreement to perform the response action or to pay for cleanup 
by the Agency, and does not take effect until PRPs have completed aJI actions required by the 
consent decree and administrative order on consent. 

Covenants not to sue are generally given in either consent decrees or administrative orders. Under 
CERCLA, the use of covenants not to sue is discretionary. In effect, the Agency is authorized to 
agree to such a release of future liability only ifthe terms of the covenant include "reopeners." 

Declaratory Judgment: A binding adjudication of rights and status of litigants. Within the context 
of CERCLA, the United States may file a claim seeking declaratory judgment on liability for past 
and future response costs at the site. If declaratory judgment on liability is granted, the United States 
does not have to prove liability in any future action with the defendant. 

Defendant: A person against whom a claim or charge is brought in a court of law. 

Demand Letter: A written demand for recovery of costs incurred under CERCLA. The primary 
purposes of written demands are to formalize the demand for payment of incurred costs plus future 
expenditures, inform potential defendants of the dollar amount of those costs, and establish that 
interest begins to accrue on expenditures. A demand letter may be incorporated into the special 
notice letter. 

I 
De Micromis Exemption: CERCLA section 107(0), as amended by the Small Business Liability 
Relief and Brownfields Revitalization Act, provides that in general, a party shall not be liable under 
CERCLA section 107 if it can demonstrate that the total amount of the material containing 
hazardous substances that it generated and arranged for disposal at, or accepted for transport to, an 
NPL site was less than 110 gallons of liquid materials or less than 200 pounds of solid materials, 
unless those substances contributed significantly to the cost of the response action or natural resource 
restoration with respect to the facility; or the party has been uncooperative with EPA's response 
actions at the site; or the party has been convicted of a criminal violation for the conduct to which 
the exemption would apply. 

De Minimis Contributor: PRPs who are deemed by the settlement agreement to be responsible for 
only a minor portion of the response costs at a particular facility. A determination of a PRP's 
responsibility is made based on the volume, toxicity, or other hazardous effects in comparison with 
other wastes at the facility. CERCLA section 122(g)(l)(A) expressly defines de minimis 
contributor. 

De Minimis Landowner: PRPs who are deemed by the settlement agreement to be past or present 
owners of the real property at which the facility is located who did not conduct or permit the 
generation, transportation, storage, treatment or disposal of any hazardous substance at the facility, 
did not contribute to the release or threat of release of a hazardous substance at the facility through 
any act or omission, and had no actual or constructive knowledge that the property was used for the 
generation, transportation, storage, treatment, or disposal of any hazardous substance at the time of 
purchase. CERCLA section 122(g)(l)(B) expressly defines de minimis landowner. 



De Minimis Settlement: An agreement, either administrative or judicial, authorized by CERCLA 
section l 22(g), between EPA and PRPs for a minor portion of response costs. 

De Novo: Generally, a new hearing or a hearing for the second time. At a de novo hearing, the 
court hears the case as the court of original and not appellate jurisdiction. Under CERCLA, for 
example, a judge may hear a case de novo ifthe administrative record is found to be incomplete or 
inaccurate. Such a hearing would allow judicial review that is not limited to the administrative 
record. A potential result of a de novo trial could be the court selecting the remedy. 

Discovery: A pre-trial procedure that enables parties to learn the relevant facts about the case. The 
Federal Rules of Evidence provide for extremely broad discovery. The basic tools of discovery are 
depositions, interrogatories, and requests for production of documents. One of the few limitations 
on the scope of discovery is that the material sought must be relevant to the subject matter of the 
pending suit, or likely to lead to the production of relevant material. 

Easement: A right afforded to an entity to make limited use of another's real property. An easement 
is one form of institutional control that may be required at a Superfund site if all the hazardous 
substances cannot be removed from the site. Easements may include limiting access or control of 
surface activities. 

Eminent Domain: The power to take private property for public use. Under the U.S. Constitution, 
there must be just compensation paid to the owners of this property. EPA exercises its power of 
eminent domain through the process of condemnation. 

Enforcement Actions: EPA, state, or local legal actions to obtain compliance with environmental 
laws, rules, regulations, or agreements, or to obtain penalties or criminal sanctions for violations. 

Environmental Justice (EJ): The fair treatment of people of all races, incomes, and cultures with 
respect to the development, implementation, and enforcement of environmental laws, regulations, 
and policies. Fair treatment implies that no person or group should shoulder a disproportionate share 
of negative environmental impacts resulting from the execution of environmental programs. 

Explanation of Significant Difference (ESD): A document regarding a significant change to the 
record of decision when new information is discovered about a site or difficulties are encountered 
during the remedial design/remedial action phase of cleanup. An ESD is appended to the 
administrative record to infonn the public of any significant changes that are being made to the 
selected remedy. 

Extraordinary Circumstances: Situations that justify the deletion of a standard reopener in a 
consent decree. This release is granted infrequently and is given in response to unusual conditions 
related to liability, viability, or physical circumstances. 

Federal Lien: A lien in favor of the United States authorized by CERCLA section 107(1) that may 
be imposed upon a PRP's property subject to a response action. The lien arises when the PRP 
receives written notice of its potential liability for response costs under CERCLA, or the Agency 
actually incurs response costs at a particular site. The lien continues until the PRP's liability is fully 
satisfied or the claim becomes unenforceable by operation of the statue of limitations. 



Federal Register: A federal government publication that includes proposed regulations, responses 
to public comments received regarding proposed regu)ations, and final regulations. The Federal 
Register is pubJished every working day by the Office of Federal Register, National Archives and 
Records Administration, Washington, DC 20408. The Federal Register publishes regulations and 
legal notices issued by federal agencies. These include presidential proclamations and executive 
orders, federal agency documents required by Congress to be published, and other federal agency 
documents of public interest. The Federal Register is available to the public through public libraries 
that are federal depositories, law libraries, and large university libraries. 

Force Majeure: A clause common to construction contracts which protects the parties in the event 
that a portion of the contract cannot be performed due to causes that are outside of the parties' control 
(i.e., problems that could not be avoided by the exercise of due care, such as an act of God). These 
causes are known as force majeure events. Force majeure provisions are included in administrative 
orders on consent and consent decrees. These provisions stipulate that the PRPs shalJ notify EPA 
of any event that occurs that may delay or prevent work and that is due to force majeure. Two 
examples of force majeure may be raised as defenses to liability. CERCLA section I 07(b) releases 
from liability any person who can establish by a preponderance of the evidence that the release or 
threat of release of a hazardous substance was caused solely by an act of God or an act of war (i.e., 
force majeure.) 

Full Release: An agreement by EPA to release a PRP from any further liability for response costs. 
Under CERCLA section 122(j)(2), naturaJ resource trustees may grant full reJeases of liability for 
damages to natural resources. 

Fund (Hazardous Substance Superfund or Superfund Trust Fund): A fund set up under 
CERCLA to help pay for cleanup of hazardous waste sites and for legal action to force cJeanup 
actions on those responsible for the sites. The fund is financed primarily with a tax on crude oil and 
specified commercially used chemicals. 

General Notice Letter (GNL): A notice to inform PRPs of their potential liability for past and 
future response costs and the possible future use of CERCLA section 122(e) special notice 
procedures and the subsequent moratorium and forma) negotiation period. 

Generator: Any person who by contract, agreement, or otherwise arranged for disposal or 
treatment, or arranged with a transporter for disposal or treatment of hawdous substances owned 
or possessed by such a person, by any other party or entity, at any faciJity or incineration vesse) 
owned or operated by another party or entity and containing such hazardous substances. 

Good Faith Offer (GFO): A written proposa) submitted by a PRP to the EPA to perform or pay 
for a response action. PRPs are given 60 days from the special notice to provide EPA a written 
GFO. The GFO must be specific, consistent with the ROD or proposed plan, and indicate the PRPs' 
technical, financial, and management ability to implement the remedy. 

Hazard Ranking System (HRS): The principal screening tool used by EPA to evaluate risks to 
pubJic health and the environment associated with abandoned or uncontrolled hazardous waste sites. 
The HRS calculates a score based on the potential for hazardous substances spreading from the site 
through the air, surface water, or ground water, and on other factors such as nearby popuJation. This 
score is the primary factor in deciding if the site should be on the NPL and, if so, what ranking it 



should have compared to other sites on the list. A site must score 28.5 or higher to be placed on the 
NPL. 

Indian Tribe: As defined by CERCLA section 101(36), any Indian tribe, band, nation, or other 
organized group or community, including any Alaska Native village, but not including any Alaska 
Native regional or village corporation, which is recognized as eligible for the special programs and 
services provided by the ~nited States to Indians because of their status as Indians. 

Information Repository: Where the administrative record, current information, technical reports, 
and reference materials regarding a Superfund site are stored. EPA or the State establishes the 
repository in the community as soon as a site is discovered. It provides the public with easily 
accessible information. Repositories are established for all sites where cleanup activities are 
expected to last for more than 45 days. Typical community repository locations include public 
libraries and municipal offices. 

Information Request Letter: Formal written requests for information, authorized by CERCLA 
section I 04(e)(2)(A) through (C), issued during an administrative investigation. EPA is authorized 
to request information from any person who has or may have information relevant to any of the 
following: 

• the kind and quantity of materials that have been or are being generated, treated, disposed of, 
stored at, or transported to a vessel or facility; 

• the nature or extent of a release or threatened release of a hazardous substance, pollutant, or 
contaminant at or from a vessel or facility; and 

• the ability of a person to pay for or perform a cleanup. 

Failure to respond to or incomplete response to an informational request is subject to statutory 
penalties. 

Innocent Landowner: A person who purchased or acquired real property without actual or 
constructive knowledge that the property was used for the generation, transportation, storage, 
treatment, or disposal of any hazardous substances. PRPs may assert this claim as part of their 
defense, but only the court may make this determination based on CERCLA sections I07(b) and 
101(35). 

Institutional Controls: Non-engineered instruments such as administrative or legal controls that 
minimize the potential for human exposure to contamination or protect the integrity of a remedy by 
limiting land or resource use or providing information that helps modify or guide human behavior. 
I Cs are generally used in conjunction with rather than in lieu of engineering measures such as waste 
treatment or containment. Some common examples of ICs are zoning restrictions, building or 
excavation permits, well drilling prohibitions, easements and covenants. 

Joint and Several Liability: A legal doctrine defining the scope of a defendant's liability. When 
more than one PRP is involved at a site and the harm is indivisible, the court may impose joint and 
several liability upon all parties involved at the site. In this instance, each PRP involved at the site 
may be held individually liable for the cost of the entire response action. 



Judicial Review: The court's review of a decision rendered by a federal agency or department or 
a court's review of an appeal challenging either a finding of fact or finding oflaw. Under CERCLA, 
for example, the court provides judicial review prior to entry of the consent decree. In addition, the 
court would provide judicial review of an EPA decision if a PRP submitted a "petition to review" 
to a federal court of appeals. The jurisdiction of the court and the scope of its review are defined by 
CERCLA section l 13(h) and the Judicial Review Act, 28 U.S.C. §§2341-2351. 

Lead Agency: The agency that primarily plans and implements cleanup actions. This could be 
EPA, State, or political subdivisions, other federal agencies, or Indian tribes. Other agencies may 
be extensively involved in the process, but the lead agency directs and facilitates activities related 
to a site, often including enforcement actions. 

Mixed Funding: Settlements whereby EPA settles with fewer than all PRPs for less than 100 
percent of the response costs. The settlement must provide a substantial portion, greater that 50 
percent of the total response costs, and there must be viable non-settlers from which remaining 
response costs may be pursued. The three types of mixed funding settlement are preauthorization, 
cash-out, and mixed work. 

Mixed Work: A type of mixed funding settlement whereby EPA and the PRPs agree to conduct 
discrete portions of the response action. Often EPA's portion of the work is paid for or performed 
by other PRPs as a result of subsequent settlements or unilateral administrative orders. 

Moratorium: The period of time after special notice letters are issued during which the Fund will 
not be used to begin work at the site on the Rl/FS or RA. EPA also will not seek to compel PRP 
action at the site during the moratorium. 

Municipal Solid Waste (MSW): CERCLA section 107(p), as amended by the Small Business 
Liability Relief and Brown fields Revitalization Act, defines MSW as waste material generated by 
a household; and waste material generated by a commercial, industrial, or institutional entity, to the 
extent that the waste material: 

• is essentially the same as waste normally generated by a household; 

• is collected and disposed of with other MSW as part of normal MSW collection; and 

• contains a relative quantity of hai.ardous substances no greater than the relative quantity of 
hazardous substances contained in waste generated by a typical single family household. 

National Oil and Hazardous Substances Pollution Contingency Plan (NCP): The NCP is the 
major framework regulation for the federal hazardous substances response program. The NCP sets 
forth procedures and standards for how EPA, other federal agencies, States, and private parties 
respond under CERCLA to releases or threats of releases of hazardous substances, and under Clean 
Water Act section 311, as amended by the Oil Pollution Act of 1990, to discharges of oil. 

Natural Resources: Land, fish, wildlife, air, water, ground water, drinking water supplies, and 
other such resources belonging to, managed by, or controlled by the United States, state or local 
government, any foreign government, any Indian tribe, or any member of an Indian tribe. 



Natural Resource Damages: Damages for injury or loss of natural resources as set forth in 
CERCLA sections 107(1) and 11 l(b) and NCP section 300.615. 

Non-Binding Preliminary Allocation of Responsibility (NBAR): An allocation of the total cost 
of response among PRPs at a facility. CERCLA section 122(e)(3) allows EPA to provide NBARs 
to PRPs to facilitate settlement. An NBAR is not binding on the United States or the PRPs and 
cannot be admitted as evidence in court. 

Orphan Share: A portion of cleanup costs that cannot be assessed to a PRP as a result of either the 
PRP's insolvency or EPA's inability to identify PRP(s). 

Owner or Operator: Any person owning or operating a vessel or facility, or in the case of a 
hazardous substance being accepted for transportation, the common or contract carrier. It does not 
include a unit of state or local government that acquired ownership or control involuntarily through 
bankruptcy, tax delinquency, or abandonment. 

Performance Bond: A guarantee given by a contractor that a work assignment will be completed 
according to its terms and within the agreed time. 

Performance Standards: Provisions in consent decrees and administrative orders specifying 
specific levels of performance that site activities must achieve; often incorporated by reference into 
the record decision. The inclusion of such performance standards enables the Agency to assure 
measurable levels of cleanup that provide the protection desired. 

Person: An individual, firm, corporation, association, partnersh~p,joint venture, commercial entity, 
U.S. government, State, municipality, or any interstate body. 

Plaintiff: A party who brings a legal action; the party who complains or sues in a civil action and 
is so named on the record. 

Potentially Responsible Party (PRP): Any individual or entity including owners, operators, 
transporters, or generators who may be liable under CERCLA section 107(a). 

Preauthorization: A type of mixed funding settlement whereby EPA preauthorizes a claim against 
the Fund by the PRPs for a portion of costs of conducting a response action. Once the 
preauthorization agreement is finalized, the PRPs conduct the response action, as outlined in 
settlement agreement, petition non-settling PRPs for reimbursement, and, if necessary, seek 
reimbursement from the Fund for the preauthorized amount not received from non-settling PRPs. 

Premium: A sum paid or agreed to be paid by a PRP to cover risks associated with settlement. This 
sum represents an amount in addition to the cost of the response action. For example, a premium 
may be part of an early de minimis settlement due to potential inaccuracy of total response cost 
estimates or remedy failure. 

Record of Decision (ROD): The official Agency document that explains which remedial cleanup 
alternatives have been considered, the selected remedy, technical background relative to the decision, 
and how the decision complies with the law. 



Recalcitrant: A PRP that is persistently uninterested in or refuses to reach settlement or that fails 
to comply with a settlement or order. 

Recusal: The voluntary or involuntary removal of a government official from any involvement in 
a specific matter. Recusal is used to preserve the ethical standards of public service. Recusal 
generally occurs when there is an appearance of a conflict between governmental responsibilities and 
private interest. Once a person is removed through recusal, she cannot participate in any activity 
relating to the matter; specrfically, she cannot see any correspondence or participate in any meetings 
or negotiations related to the issue. 

Remand: A legal tenn used when a court sends a case back to either a lower court or an 
administrative agency for further action. For example, under CERCLA, if an administrative record 
is found to be incomplete or inaccurate, one option of the reviewing court is to remand the case to 
EPA with instructions to compile an accurate and complete administrative record. 

Remedial: CERCLA section 101(24) defines a remedial action as one that is "consistent with 
permanent remedy taken instead of or in addition to removal actions in the event of a release or 
threatened release of a hazardous substance into the environment." Generally, response actions that 
take longer than a non-time-critical removal and are more complex than removals. 

Removal: CERCLA section 101(23) defines a removal as ''the cleanup or removal of released 
hazardous substances from the environment, such actions as may be necessary taken in the event of 
the threat of release ... [ and] such actions as may be necessary to monitor, assess, and evaluate the 
release or threat of release of hazardous substances ... " Such evaluations include RI/FS. Removals 
are classified according to urgency as "emergency," for those requiring immediate response; "time
critical," for those that take no more than six months; and "non-time-critical" for removals that need 
up to a year or more. 

Reopeners: Contractual provisions that preserve the Agency's right to compel the PRPs to 
undertake additional response actions or to pay costs for Agency response actions in addition to 
those agreed to in the settlement. Reopeners to liability are triggered when previously unknown 
conditions at the site are discovered, or information previously unknown to EPA is received, that 
indicates the remedial action is not sufficiently protective. Reopenerprovisions restrict the covenant 
not to sue by defining the conditions under which the settlement may be re-examined. 

Remedial Investigation/Feasibility Study (Rl/FS): The remedial investigation and feasibility study 
are conducted at an NPL site by EPA, or a PRP acting under an administrative order on consent 
(AOC) or (rarely) a unilateral administrative order (UAO), to assess site conditions and evaluate 
alternatives to the extent necessary to select a remedy, described in the record of decision (ROD), 
that will clean up the site in accordance with CERCLA section 121. 

Remedial Design/Remedial Action (RD/RA): The remedial design and remedial action are 
conducted at an NPL site by EPA or a PRP under a consent decree (CD) approved and entered by 
a federal court. RD is the engineered design of the selected remedy; RA is the construction and 
continuing operation and maintenance of the remedy. 



Settlement: Resolution of a claim. Settlement occurs when a federal or state agency has a written 
agreement with PRPs regarding payment for and conduct of specified response actions. Settlements 
may be achieved administratively through an administrative order on consent or judicially through 
a consent decree. 

Special Account: A sub-account of the Fund in which cash-out settlement funds may be deposited 
to segregate the funds and ensure that they are readily accessible for work at the site covered by the 
settlement. 

Special Master: A court-appointed individual who oversees the progress ofa complex case before 
it goes to trial. The scope of the special master's authority is set forth in an order of reference. 
Special masters are appointed only under exceptional conditions. For example, special masters may 
be appointed in cases requiring the interpretation of complicated technical data or voluminous 
information. 

Special Notice Letter (SNL): A written notice to a PRP providing information on potential 
liability, conditions of the negotiation moratorium, future response actions, and demand for past 
costs. The SNL is authorized under CERCLA section 122( e )( 1) and triggers the start of the nego
tiation moratorium. 

Statute of Limitations (SOL): The statutorily defined period of time within which the United 
States, on behalf of EPA, must file a claim for cost recovery. If the United States does not file a case 
within the SOL, it may not be able to recover its costs from the PRPs. 

Stipulated Penalties: Fixed sums of money that a defendant agrees to pay for violating the terms 
of a settlement. Procedures for invoking and appealing stipulated penalties and penalty amounts are 
agreed to in the administrative order on consent or the consent decrees. 

Strict Liability: Legal responsibility for damages without regard to fault or diligence. The strict 
liability concept in CERCLA means that the federal government can hold PRPs liable without regard 
to a PRP's fault, diligence, negligence, or motive. 

Transporter: CERCLA section I 07(a) defines a transporter as a person who "accepts or accepted 
any hazardous substances for transport for disposal" to any site selected by such person, "from which 
there is a release or threatened release which causes the incurrence of response costs, of a hazardous 
substance ... " 

WasteLAN: The acronym for Waste Local Area Network. For historical reasons, EPA 's Regions 
use it when referring to CERCLIS. 


