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UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON, D.C . .Z0460 

OCT 2 4 1986 
OFFICE OF 

SOLID WASTE AND EMl!R·~ENCV RESPONSE 

SUBJECT: 1encva1 completion cnte ne f iniuio 
11 

A 
Timothy Fields. Jr. , Director ' ~ 1 ~ 
Emergenc-1 'Response Division 

FRCJll: 

TO: OHM c.oominators 
Regioos I - X 

Durin;i the recent FY 86 SC.AP t"eview, in-=ons.l~tend-!.s •er'! noted cimcn~ 
Pegion!; in determining CEP.CI..I\ rt!ICNal action clni:;ing dates:. 'this menr.r..ano:!un 
is intended to clarify how the caq>letioo dates cJf reaoval actions are ti) 
he dete?mi.ned when tenporacy storage cf hamrdcus substam::-s is involved. 
"nle c!ecei:mination of removal c~l~tions was originally dEHcribed in 
9.Jperfund Renova! Procedl.c:":!s - Revision Nunt'cr ':."wo, dace~ :\u;;ust 20, l~R i, 
and sub-;equently has been discussed in the various ~~s card sc.r..p t"'1ethoc1olygies. 

Tem:x>ra-~ denobilizc1ticn and tCl'ITOOJ:':!!: i::t:or e cr.!:itc.· are not consid-a'red 
cann!et1ons, cnles,:; t~.p.)rar1 stm.·3·~e is tne only acc:wn 1dent1 
.~tion Menorandun to mi ":igatt! threats to puh!ic health, ~lfare 
~nvi:onnent. r.ikewisa, tenporary off-site storage of hazardous substa~.!.s 
at a sto:.-age, t=eatr.ent, and disposal (TSO) facility cthe~ than the facil1ty of 
ulti"ftate c!isposal is a ~cntinu3tion of the r~al action, not a c:anpletion. 

A renoval action would not be conside~f!Ci conplete if: "" -
0 

II 

Haz3r'dous substan..:es stored onsita are bt!ing rr.onitorE"·, by the ERCS 
c~tractor O'C' if any ariditional FR.CS expenditures !:"e anti~ipated, or 

Hazardous i:;uhl=ltanceR a::-e heing storect at an off-~i.ta ~acili:y, othe?: 
than the ultimate TSD facility. 

A remQ\1'31 actior. ~ld be conside?:'ed CO'l'plete if: 

II 1'le scope of ..:>~l< for the :.-C!".C."-'dl ac~ion d0t1s not spt ;ify fir.al o~f-site 
disposal of ha:o.P.r·1ous subs tan.::..!!;, the sutistances !°'.'!vr: r..at!n stabilized 
Anrl are stored on:;ite and nu additional Cr:RCLA !'€!'l!C>Vr.t p~mn fund!; 
.:ire anticipatt!"t to be e~nded at the sitie. In this .;ase, hazardous 
suhstances may ~ expe.:ted to undergo long-term st~:.-~"'t;I! onsite due to 
cir.:::unstan.::t-"S s~h n:; the unavailability of a fin.il tt"~aanent/dispcsal 
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remedy (e.g., M!sswri dioxin site!l). 1n this in:~ta.,cu, no Cl:."FCf.J\ 
ranc:Nal prcgran funds will be expended for h')ng-t~rm ~ite operAt ten 
and maintenance. Any long-tem (greatet.· than 6 1r.>nt.,,s) site qx:ration 
and maintenance will be perfoc:ned by the respcrn..<;i"ll" party oc.· anoth•!r 
agency (e.g., State). 

Raza..~ substances ace being stored off-site at tl"e ltJCat ion of 
final disposal, and no additional OCS expenditut-as are anticipated. 

If artf further clarification of how to deter.nine the closiR1 date of 
a project is required, please contact Ji."':l Jowett or Mz1!"k Mjoness at 
FTS 382-2188. 

cc: ~ 
Hans crunp 
~rry Qlverson 
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1. INTRODUCTION 

OSWER Directive 

GU[DANCE ON [MPLEMENTATION OF THE 

"CONTRIBUTE TO REMEDIAL PERFORMANCE" PROVISION 

Section 104(b) of the Superfund Amendments and Reauthor;zation Act of 
1986 (SARA) amends section 104(a) of CERCLA to ;nclude the statement that any 
removal action undertaken by the President, or by any other person referred to 
in section 122• of the new law, should, to the extent practicable, contribute 
to the P.fficient performance of any long-term remedial action with respect to 
the release or threatened release concerned. This guidance document explains 
how to ;mplement this provision, and includes gu;delines on the applicab111ty 
of the requirements, the definition of "contribute to efficient performance,• 
exceptions, documentation and coordination. This document should be used in 
conjunction with the general removal procedures described fn the Superfund 
Removal Procedures -- Revision Number Two, August 20, 1984, or, as may be 
amended. 

2. APPLICABILITY 

This provision will be applicable to removal actions at all sites -
ffnal National Priorities List (NPL), proposed NPL. and non-NPL. The term 
"long-tenn remedial action" as used in this prov;sion will therefore refer 
to a remedial action to be taken by the EPA, State, or a private party. 

3. DEFINITION OF "CONTRIBUTE TO EFFICIENT PERFORMANCE" 

3.1 Purpose 

This prov;sion promotes the performance of removal actions that address 
threats more efficiently by consider;ng the overall s;te cleanup before the 
start of the act;on. To the max;mum extent practicable, removal act;ons 
should be des;gned to avoid wasteful, repetitive, short-tenn actions that do 
not contr;bute to the efficient, cost-effective perforr.tance of long-term 
remedial act;ons to be taken by the EPA, State, or other party. The major 
objective of this requirement is to provide ~aximum protection of publfc 
health and the environment at m;nimal cost by avo;dance of removal restarts. 
The focus of this provision f s on avoidance of restarts that are due to recur
r;ng threats that were not adequately abated in t~e original removal action. 
and threats from deteriorating sit~ conditions that should have been foreseen. 

There are other circumstances. however, where removal restarts may be 
necessary to meet program goals. For example, a removal action may be a phased 
response. The first removal action mig~t involve site stab;lfzation and waste 

•SP.ction 122 refers to potentially responsible parties (PRPs) who have ~ntered 
intQ settlements with E?A. 
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char~cterization. The site may then be demobilized and closed out to allow 
remava1 perso"nel to prepare an analysis of waste treatment/disposal options. 
Once an option is selected, a removal restart would be implemented to complete 
the waste d1sposition phase. [n this case, the removal restart would actually 
contribute to achieving a more efficient cleanup. Removal restarts may also 
occur in an attempt to meet other program goals. such as pursuing responsible 
party (RP) cleanups or State assumption of removal action operation and main
tenance requirements. An RP may take over a removal action from EPA. but EPA 
may have to initiate a restart if the RP is not performing an adequate clP.anup. 
The "contribute to efficient performance" provision was not Intended ta canf1 ict 
with these other program goals. As stated above, the provision was intended 
to reduce removal restarts due to inadequate planning at the start of the 
action. 

3.2 Implementation 

To meet the goal of avoiding removal restarts, response personnel must 
adequately assess the threats posed by the hazardous substances on a s1te and. 
consider now the removal act1cn would most effective1y contribute to the long
term remedy. The follo~1ng questions should be considered: 

l. What is the long-tenri cleanup plan for the site? 

Th;s provision requires removal actions to contribute to the 
perfonnance of the ·1on9-term remedial action." At an NPL s1te, 
if the Record of Decision has already been signP.d, then comparing 
the removal action to the remedial cleanup plan is a stratght
~orward task. However, for proposed NPL sites and for many final 
NPL sites, the remedial action may not have been selected when the 
removal action is implemented. In these cases, response personnel 
will be limited to identifying a range of feasible remedial 
alternatives. Response personnel need only review existing site 
infonnatf on and use their best professional judgment. Removal and 
remedial personnel in the Region must coord1n~te with each other in 
this effort. It fs the responsi~ility of the Region to establish 
appropriate coordination mechanisms. 

At non-NPL sites, response personnel should, where practicable, 
consult with the party performing the long-tenn response action at 
the site (e.g., State, RP) to determine the proposed approach for 
the long-tenn cleanup. (t·is recognized that it may be mare d1fffcutt 
to ascertain the remedial action at non-NPL ~ttes. Response personnel 
should use their best efforts to coord1natP with the party perfonntng 
the long-term remedy. At many non-NPL sf tes, there may be no plans 
for another party to conduct a remPdf al action. 

2. Whic~ threats ~ill requ1r~ attention prior to the start of the 
long-term ac:ion? 

The February. 1986 National Contingency Plan (NCP) broadened 
rE!'lloval authority by allowing re~oval dctions to be taken in response 
to "threats" rather than just "immediate and s19nific.ant" threats. 
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ThJs expanded authority will allow a removal ac:1on to address any 
n~ar-term threats that may arise pr1or to the start of the long-term 
action, provided the threats meet the rP.moval criteria established 1n 
sect;on 300.55 of the current NCP. Potential threats should be tdent;
fied when the ffrst removal actfon at a site is implemented to avotd 
the need for future removal restarts. Therefore9 in addftfon to 
identifying fnmed;ate threats, response personnel should also identify 
potential near-term threats from contaminant migration, detertorattng 
site conditions, etc. This assessment is particularly important ff a 
decision is made to leave surface hazardous substances on site after 
the removal action is completed. 

Response personnel must identify threats that may arise prior to 
the start of long-term actions, but the length of time before long
term actions will begin will vary from site to site. For example. fo~ 
NPL sites where a ROD has been signed, the time frame that response 
personnel must consider will be shorter than for NPL sites where the 
Remedial Investigation/Feasibility Study (RI/FS) has just been 
1nitiated. Of course, at some NPL sites, the remedial program may 
plan to conduc~ an operable un1t during the RI/FS if time penn1ts. 
In this case, the time period to consider would again be shorter. 
Response personnel should consult with the party perfonaing long-
term action at the site to determine when such action will begin, 
and use their best professional judgment. 

At non-NPL sites where there are no plans for another party to 
undertake a long-term c1eanup, all threats and potential threats that 
meet the removal criteria in the current NCP should be identified. 

3. How far should the removal action go to ass~re that the threats are 
adequately abated? 

The expanded authority in the 1986 NCP will allow more complete 
removal actions ta to be taken. Removal actions no longer have to 
stop when emergency situations are mitigated, but can continue, or be 
initiated, where needed to ensure that near-term threats are adequately 
abated. Measures that providP. only temporary protection, insufficient 
to last until long-tenn actions begin, should be avoided to the extent 
possible. However. as noted above, consideration must also be given to 
the availability of other response mechanisms (~.g., State action, 
remedial operable unit) to fnitiate long-term action in a timely manner. 

Whether or not the removal action should-address all surface 
hazardous substances must be decided on a site-by-site basis. 
A removal action would be appropriate whenever surface hazardous 
substances may present a threat (as established in section 300.65 of 
the current NCP) before the start of long-term action. How the 
removal ac:ion should address the surface hazaroous substances will 
also depend on site-specific conditions and the long-term cleanup plan. 
With the increased emphasis on using alternative technologies and new 
restrictions on land disposal, remedial actions may often include on
site treatment if surface contamination is extensive. In this case, 
the removal ac~icn may consist of consolidating and stabilizing the 
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substances on s1te to awa1t tr~atment. rt 1s 1mportant to design the 
re!lloval action to ensure that the materials are adequately stab1lized. 
At other s;tes. surface hazardous substances may constitute only a 
small part of the problem; may not be safely stabilized for a long 
per1od of time; or may be more efficiently addressed as one unit by 
immediate treatment or disposal. In these situations. it may be more 
appropriate for a removal action to include final df sposf tfon of all 
surface hazardous substances. The conditions at the site and the long
term cleanup plan will detennine the appropr;ate scope of the removal 
response. 

At non-NPL sites where there are no plans for another party to 
perfonn long-term remedial actfon, the threats that meet the removal 
criteria in the current NCP should be completely cleaned up, if possible. 
The avoidance of removal restarts due to recurring threats is the ultfmate 
goal. If mitigation of the threats that meet the HCP removal cr1ter1a 
results in complete s1te cleanup (f.e. 1 no further Federal response 
required}, the "contr1bute to efffc1ent performance" provision 1s fully 
sat1sfied. 

In considering all of the factors described above, the major 
determinant of how far the removal action should go to assure threats 
are adequately abated will be the statutory limits on removal actions. 
Removal act1ons should contribute to the eff1c1ent perfonnance of 
remedial act;ons to the maximum extent pract;cable given the .$2 mfllfon/ 
lZ month limits on removal actions. (An exemption to the 11m1ts may 
be granted where the site qualifies under the "emergency• or 
"consist ency" waivers.) 

With regard to cleanup standards, this provision does not compel 
the removal program to lower its cleanup standards. Rather, the pur
pose of this provision 1s to improve the design of removal actions 
such that after cleanup standards are established for a removal site. 
the chosen removal action will address those substances targeted for 
cleanup in a manner that avoids the need for removal restarts. 
For example, the removal program has historically used 50 ppm as a 
benchmark in detennining the appropriate extent of cleanup of PCB
contami nated .soil. The "contribute to efficient performance" 
provision would not affect this number, but would direct that the 
method chosen ti address soil contaminated above SO ppm should be 
designed to avoid the need for removal restarts to the extent 
practicable. 

4. Is the proposed removal action consistent with the long-term remedy? 

ihe removal action that is chosen should be consistent with 
long-term ac:ions at those sites where further cleanup will be taken. 
"Cons1stent" 1s defined in its broadest sense and may be characterized 
as a range of poss;ble approaches. At one end of the spectrum, removal 
actions may be found consistent if they do not hinder or interfere with 
the remedial action to be taken. At the other end of the spectrum. rP.moval 
act1ons may be found consistent because th~y contr;bute in a positive way 
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to the_ long-tenn cleanup plan. For example, a removal action to 
p~vide carbon filters to homes with contaminated dr1nking water as 
an interim •easure would not interfere with a lonq-terrn remedial plan 
to clean up the contaminated aquifer. A removal action to solidffy 
sludge could, however, hinder a long-tenn plan to incinerate the waste 
dnd shout~. therefore, be avoided tf other approaches are feasible. 
A removal actfOtl ta remove surface drums fram a ~anafii~ could ccntribute 
1n a positive ~ay to a r~medial ~lan tn c1ean up tne site. 

Removal actions may be found consistent ff they fall anywhere wtthfn 
this range; the most appropriate appl"'Oacn will depend on site-specific 
factors. It is recognized that fn some cases. the removal action may 
create add1tional work for the remedial action and yet st111 be the most 
appropriate approach for the site. For example, a co1111on removal actf on 
is capping contaminated sail to prevent migration and human contact fn 
the time period before remedial actions begin. Although the cap would 
have to be removed to implernent a long-teMn p1an to excavate and treat 
the soil, it may still be the most effec:ive method to mitigate the threat· 
in the short-term. Protection of public health and the environment, as 
well as technical feasibility, must a1~ays be consider~d. !f such an ~ 
action is selected, the rationale for selection should be explained in the 
Action Memorandum. (See Section 5.) 

The answers to these four questions will help determine what type of 
l"elllOval action is needed and how it can be designed to contribute to the 
efficient perfor:nance of long-tenn remedial actions. These questions are 
pro~id~d as general guidelines t~ indicate the ~arious factors that sho~ld 
be consfdered in implementing this provision of SARA. A written analysis of 
the answers to each of these questions is not require1. The conclusions 
should be documented in the Action Memorandum. (See Section S.) 

4. EXCEPT!ON 

The only situation where it may not be feasible to consider how the 
proposed removal action relates ta the long-tenn remedy 1s 1n an emergency. 
In such cases, response personnel may need to ta~e whatever inmediate 
measures are required to protect the publ;c health, welfare, and the 
environment. 

S. DOCUMENTATION AND COORDINATION 

The Action Memorandum shou1d specifically cite the "contribute to 
efffcient performance" requirement and br;eflt df scuss how the proposed 
~moval action relates to long-term remedial actions~ to the extent 
practicable. [See the Su~erfund ~enaval ?rocedures for infor.natton on t~e 
preparaticn of Action ~emoranda.} If the praposea removal action completes 
the cleanup and no further action is required, this should be so noted. tf 
only minimal infannation is available about long-term actions, this should 
also be explained. {f an emergency existed that precluded an analysis of how 
the removal related to long-tenn actions, this should be noted. Finally, ff 
camplfance with this provision would conflict with other program goals {e.g., 
pursuit of RP cleanup), this shoud be explained. 
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Campltance wfth this requirement does not require special approval; the 
Actfon_Memorandum should be approved by the established concurrence chain fn 
the Region or tn Headquarters, ff approprfatP.. In making the detenninatfon, 
however, ft w111 be the responsfbflfty of the OSC to coordtnate with the party 
that will undertake the long-tenn remedy {for those sftes where addftfonal 
cleanup measures will be taken). 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, DC. 20460 

OFFICE OF 
SOLJO WASTE ANO EMERGENCY RESPONSE 

MEMORANDUM 

SUBJECT: OUTLINE OF EE/CA GUIDANCE 

FROM: Timothy Fields, Jr., Director 
Emergency Response Division 

TO: Superfund Branch Chiefs, Regions 1-X 
OHM Coordinators, Regions I-X 

In June 1987, the Emergency Response Division {ERO) issued the first 
draft guidance on Engineering Evaluations/Cost Analyses (EE/CA) for 
non-time-critical removal actions. The goals of the EE/CA are to: 
l} satisfy environmental review requirements for removal actions; 2) satisfy 
administrative record requirements for improved documentation of removal 
action selection; and 3) provide a framework for evaluating and selecting 
alternative technologies. 

ERO delayed issuance of a second draft EE/CA guidance pending the outcome 
of several issues related to the upcoming National Contingency Plan (NCP) 
revisions. Most of these issues have now been resolved and ERO is preparing 
a new draft EE/CA guidance for Regional review this spring. 

Attached is an outline of the EE/CA guidance ERO is developing. Because 
there have been a number of questions from the Regions on EE/CAs, we thought 
it would be helpful to provide an outline at this time to assist the Regions 
in preparing EE/CAs until the new draft is available. Note that the EE/CA 
process no longer includes an initial screening of the alternatives and that 
the selection criteria have changed somewhat. 

If you have questions on the attached outline, please call Jean Schumann 
of 11\Y staff at'f';'S 382-4671. 

Attachment 

cc: Hans Crump 
Paul Nadeau 
Bill Hanson 
Don White 
Lloyd Guerci 
Frank Russo 
John Cross 

Earl Salo 
Lee Tyner 
Joe LaFornara 
Bruce Engelbert 
John Riley 
Cristina Griffin 
Jean Schumann 
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ENGINEERING EVALUATION/COST ANALYSIS GUIDANCE OUTLINE 

INTRODUCTION 

EE/CAs a~e required only for non-time-critical re~oval actions/Expedited 
Response Actions {ERAs). The Regions may choose to prepare an EE/CA for 
other actio'1S. 

- Uon-time-cri ti cal removal action: Those rel eases or threats of 
releases not requiring initiation of on-site activity withi'1 6 months 
after the lP.ad agency determines, based on the site evaluation, that 
a removal action is appropriate. (In other words, based on threat, 
there is at least a 6 month lead-time available before cleanup action 
must begin.} 

Steps in the EE/CA process (apply only ta actions that are detennined 
dt the outset to be non-time-critical): 

A. Site evaluation. Removal ?A/SI results indicate that the site meets 
the criteria for initiating a removal action and that the threat is 
non-time-critical. (At an NPL site, RPMs should continually evaluate 
site conditions to determine if a removal action is appropriate.) 

B. Issue PRP notice. General notice required; special notice 
discretionary. 

c. EE/CA Approval Memorandum. Documents that the site meets the criteria 
for initiating a removal action and secures management approval to 
conduct the EE/CA. (To be resolved: Format and approving official) 

0 OSC/RPM should notify the community relations staff of the upcoming 
EE/CA. 

0 Designate site spokesperson. 

0 Open Administrative Record (AR) and publish notice of availability. 

0 Begin community interviews and preparation of Coinnunity Relations 
Plan (CRP). 

' . 
o. Contract for EE/CA preparation. TAT, REAC, REM, site-specific. 

E. EE/CA study and report preparation. See II below for more detail. 
May 1nc1ude on-s1te act1v1t1es to better define site and characterize 
waste {104(b) activities), but may not include cleanup measures. 

F. EE/CA completed. 

0 Place EE/CA in AR and publish notice of EE/CA availability plus 
brief su11111ary of EE/CA. 

° CRP should be completed by this time. 
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F. Th;rty-day publ;c comment period. On EE/CA and other documents in AR. 

G. Action Memorandum, attaching responsiveness surmnary. Describes proposed 
removal action and secures management approval to conduct the action. 
Responsiveness sunnnary is a sunmary of significant public coR111ents 
and EPA's response to these comments •. 

0 AR closes when Action Memorandum is included. At this point, all 
information relat;ng to the selection of the removal action must be 
included in the AR. EPA may add documents generated after the 
Action Memorandum is signed only if they concern issues which were 
specifically reserved for future action or if they support an 
amended Action Memorandum. 

H. Implementation of removal action. $2 million/12 month statutory limits 
apply only to the implementation of the removal action, not to previous 
104(b) activities. 

Note that an EE/CA and public comment period are not required if a removal 
action will be used to implement a signed ROD. In that case, the RI/FS 
and remedial public participation procedures fulfill the EE/CA requirements. 

EE/CA REPORT 

The EE/CA report should follow the format below. 

A. Site Characterization 

1. Site Description 

Location, facility type, surrounding land use, hydrology, nature and 
extent of contamination, etc. 

2. Site Background 

Prior site use, operational history, regulatory involvement, etc. 
(Confidential information must be placed in confidential portion 
of AR.) 

3. Analytical Data 

Sunmary of results of analytical data (considering the quality of 
that data). 

4. Site Conditions That Justify a Removal Action 

Information contained in the EE/CA Approval Memorandum should be 
used here. 
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B. Identification of Removal Action Objectives 

1. Statutory Limits on Removal Actions 

Brief explanation for the public of the S2 million/12 month limits 
on removal actions and two types of statutory exemptions available 
(

11 emergency 11 and 11 consistency 11
}. Stated objective should be to 

remain within these limits, unless site qualifies for one of the 
statutory exemptions. 

2. Removal Action Sco~e 

Description of the scope of the project, e.g., total site cleanup, 
site stabilization, completion of operable unit (NPL sites), 
surface cleanup only. Include description of principal threats to 
be addressed. Particularly important to clearly define scope if 
removal action will not address the entire universe of threats at 
the site. 

3. Removal Action Schedule 

General scheduling objectives for the removal action, identifying 
any time constraints (e.g., must complete action prior to winter, 
threat requires initiation of action within 1 year). 

4. Applicable or Relevant and Appropriate Requirements (ARARs) 

Identification of chemical-specific and location-specific Federal 
and State ARARs for the site. (Compliance with identified ARARs 
will be discussed in the analysis of removal alternatives in 
section D below.) States are required to identify promulgated 
State ARARs in a timely manner. 

Removal actions should attain ARARs to the extent practicable. 

c. Identification of Removal Action Alternatives 

Description of appropriate removal action alternatives for sfte 
(includi~g description of necessary equipment, personnel, etc.). 
Based on OSC/RPM experience and best professional judgment. 

A "no action" alternative is not required. 

Additf onal resources available to assist in identifying appropriate 
technologies: ERT, SITf program, Superfund Regional Technology 
Transfer contacts, industry publications, best demonstrated 
available technologies {BDATs) identified in the land disposal 
restriction rules. 
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O. Analysis of Removal Alternatives 

Each alternative should be evaluated individually based on the 
criteria below. 

1. Effectiveness 

a. Protectiveness 

0 Protection of the community during the removal action 

Description of threats that may result from implemen~ing the 
removal action, such as air quality impacts from an 
incinerator that may affect human health, and mitigative 
measures that can be taken. 

0 Protection of workers during the removal action 

0 

Description of threats that may result from implementing the 
removal action, such as dust from excavation, and mitigative 
measures that can be taken. 

Threat reduction 

Evaluation of the extent to which the completed action will 
reduce risk or mitigate the threats identified in the 
description of removal scope (9.2). Measured qualitatively 
or quantitatively {e.g., cleanup levels or cancer risk 
levels achieved}, as appropriate. 

0 Time until protection achieved 

Detennination of the time until protection is achieved for 
the principal threats at the site, compared to the removal 
action schedule (B.3) where appropriate. 

° Compliance with chemical- and location-specific ARARs 

Determination of whether ARARs identified in section 8.4 
ca~ "be met or whether a waiver may be appropriate. 

° Compliance with criteria, advisories, guidances 

0 

Description of compliance with other criteria, advisories or 
guidances that are not ARAR, but could appropriately be 
applied to the site. For example, if PCB-contaminated soil 
will be excavated in the alternative, EE/CA may compare the 
cleanup level the alternative will achieve (the level 
described under "threat reduction" above) to the appropriate 
cleanup levels in the EPA PCB Spill Cleanup Policy. 

Env;ronmental impacts 

Oescr;pt;on of the potential adverse environmental impacts 
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that may result from implementing the removal action and 
mitigative measures that can be taken. (If overlap with 
ARARs evaluation occurs, simply refer reader to the 
appropriate ARARs discussion in the EE/CA report.} 

0 Potential exposure to remaining risks 

0 

Assessment of potential for future exposure to residuals 
remaining on-site. 

Long~term reliability for providing continued protection 

Assessment of potential for failure of the alternative and 
need for replacement, and description of potential threats 
from such failure or replacement. Should address the 
reliability of engineered components of the alternative 
(cap, treatment system}, non-engineered components 
(fences), and any institutional controls (deed notices), as 
appropriate. 

b. Use of Alternatives to Land Disposal 

Description of the degree to which the alternative utilizes 
treatment or recycling. Removal program policy encourages the 
use of alternatives to land disposal where practicable. 

2. Implementability 

a. Technical Feasibility 

0 Ability to construct and operate technology 

Description of the ability to construct the technology and 
to keep it running during operation, considering difficulties 
and unknowns that may lead to schedule delays. Compare to 
removal action schedule (8.3) where appropriate. 

° Compliance with action-specific ARARs 

Idenj;1fication of Federal and State action-specific ARARs 
and determination of whether ARARs can be met or whether a 
waiver is appropriate. 

0 Ability to meet process efficiencies or performance goals 

If overlap with ARARs evaluation occurs, simply refer reader 
to appropriate ARARs discussion in the EE/CA report. 

0 Demonstrated performance 

Evaluation of maturity of technology and whether it has been 
used under similar conditions for similar wastes. 
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Environmental conditions 

Evaluation of i~pact of environmental conditions, such as 
terrain and climate. For example, a generally reliable 
oil/water separator may be inoperable in freezing temperatures 
without the use of heaters. A site located in a valley may 
pose a problem for a technology if surrounding air currents 
provide insufficient dispersion of particulates. 

Co~pliance with SARA requirement that removal actions should 
contribute to the efficient performance of long-term remedial 
action to the extent practicable 

Is the action designed to prevent the need for removal restarts 
to address the same threats? Is the action consistent with the 
long-term remedy for the site? 

b. Availability 

0 Availability of necessary equipment, materials, and personnel 

Compare to removal action schedule (8.3) where appropriate. 

0 Availability of adequate offsite treatment, storage, and 
disposal capacity, if appropriate 

Compare to removal action schedule (8.3) where appropriate. 

0 Post-removal site control (PRSC) 

Description of any PRSC measures that will be required at 
completion of the action. including monitoring. and availability 
of another party to assume these activities at the end of the 
removal action. 

c. Administrative Feasibility 

0 Likelihood of public acceptance of the alternative, including 
State and local concerns 

0 Activities needed to coordinate with other agencies 

0 Ability to obtain any necessary approvals or penn;ts (pennits 
are not required for actions conducted on-site) 

J. Cost 

a. Total Cost (Present Worth) of the Alternative 

Include direct capital costs, indirect capital costs, and any 
post-removal site control costs. The draft NCP recommends use 
of discount rate of 5 percent before taxes and after inflation. 
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b. Statutory Limits 

Comparison of total cost to the $2 million statutory limits on 
removal actions. 

E. Comparative Analysis 

Qualitative assessment of strengths and weaknesses of each 
alternative relative to the others. Summary tables would be 
helpful, with alternatives along one axis and evaluation 
criteria along the other axis. (Include post-removal site control 
costs when comparing costs of alternatives.) 

F. Proposed Removal Action 

Identification of the proposed removal action. If proposed action 
will exceed S2 million, include justification of need to exceed 
the statutory limits. 

3.0 CONTRACTING CONSIDERATIONS 

To avoid potential conflict-of-interest, the contractor who conducts 
the EE/CA may not be used to perform the site cleanup. 

4.0 COST MANAGEMENT 

5.0 EE/CA FUNDING 

6.0 ENFORCEMENT-LEAD ACTIONS 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0.C. Z0460 

MAR 3 I 1988 

OFFICE OF 
SOLID WASTE ANO EMEFIGENCY Fll!SPONSE 

MEMORANDUM OSWER Directive No. 9360.0-18 

SUBJECT: 

FROM: 

TO: 

ATTN: 

PURPOSE 

Remo~l. Pr~iorities 

J. ~~~ter 
Assistant Administrator 

Regional Administrators, Regions I-X 

Director, Waste Management Division, Regions I, IV, V, 
VII, VIII 

Director, Emergency & Remedfal Response Oivisfon, Region It 
Director, Hazardous Waste Management Division, Regions III, 

VI 
Director, Toxics and Waste Management Division, Region IX 
Director, Hazardous Waste Division, Region X 
Director, Environmental Services Division~ Regions I, VI, VII 

The purpose of this memorandum is to confinn general policy regarding 
removal program priorities. 

BACKGROUND 

The enactment of the Superfund Amendments and Reauthorization Act of 
1986 (SARA) and other recent developments have expanded the potential scope 
of the removal program. Removal resource leve1s, however, require us to set 
priorities for the removal program~ which address health and environmental 
threats to the maximum extent possible within the confines of our resource 
limitations. Funding leve1s and SCAP targets for FY 88 were contained in a 
memorandum of August 31, 1987, entitled Final 1987 SCAP, from Henry L. Longest 
and Gene Lucero to the Regions. 

The national extramural cleanup budget for removals 1n FY 88 is about 
$90 million: this will fund approximately 190 remova1 actions. All of the 
$90 million 1s befng distributed to the Regions; Headquarters is not keeping 
any contingency reserve. The rate of removal obligations in the first and 
second quarters of FY 88 suggests that there may not be enough removal funds 
to last through the entire year ff the current pace of program activity is 
conti-nued. Each Region 1s responsible for planning and conducting a removal 
program consistent with its annual resource allocation. 
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. 
REMOVAL PRIORITY POLICY 

Removal resources must be used to address the most serious public health 
and environmental threats. In all cases, Regions should aggressively pursue 
cleanup ~Y the responsible party (RP), if time permits, before initiating any 
Fund-lead removals. Tap priority for removal resources should be given to 
time-critical actions as follows· 

° Classic emergencies involving incidents (e.g •• threats of 
f1re or explosion) where response is generally necessary 
within a matter of hours. 

a Time-critical removals at sites on the National Priorities 
List (NPL). Regions should always give due consideration to 
the fact that removals at NPL sites may result fn a loss of 
the 10 percent State cost-share; and 

0 Time-critical removals at non-NPl sites posing major health 
and environmental threats, which cannot be addressed by other 
authorities. 

These three categories cf time-critical removals should be the primary focus 
for the S90 million allocated to the removal program for cleanup contractor 
support. 

As resources pennit, there are other non-time-critical removals at NPL 
sites which we may be able to conduct. These removals will usually be at 
sites already funded in the remedial SCAP to: 

° Completely cleanup MPL sites, resulting in deletion; or 

° Conduct interim actions at NPL sites. 

Generally, we intend to use remedial funds to pay for non-time-critical 
actions at NPL sites. The principal source of these remedial funds w111 be 
proceeds from RP settlements and funds allocated for remedial projects in the 
SCAP. My staff is examining ways to create additional funding f1ex1b111ty 
in the Superfund SCAP and budget pn>cesses to facilitate this new direction. 

Regions should strive to maintain consistency with remedial actions, but 
actions taken should remain within the scope of a removal. Stabilization at 
NPL sites is usually the most appropriate removal action, unless complete 
cleanup can be done within the Region's resource a11ocat1on. 

States should be strongly encouraged to conduct non-time-critical removals 
at sites which will not score high enough to be on the NPL. Preference should 
be given to response alternatives which ccnt~fn and control the source of 
contamination and prevent off-site migration. Removal personnel should also 
continue to provide fuli cooperation with the enforcement program in pursuing 
potential RP cleanup at these sites. 
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OTHER RESPONSE MECHANISMS 

Regions should actively pursue response by States and potential 
responsible parties (PRPs). Enforcement authorities should be vigorously 
applied to encou~age PAP response. This means conducting a complete PRP 
search, fssufng general notices or special notice letters (ff time pennits), 
negotfatfng with PRPs, and using administrative orders on consent to fonnalfze 
settlements. Unilateral administrative orders should be considered in every 
case where voluntary settlement fs not achieved. 

Regions should also pursue response under other authorities, and give 
priority to those incidents posing threats which can only be addressed by 

- Federal removal authority. For example. installation of new water supply 
systems should generally be a State or local responsibility. The new drink
ing water action levels are only one of many site-specific factors to be 
considered in deciding whether Federally-funded removal action is appropriate. 
More specific guidance in this area is under development. In the interim, 
Regions should contact the appropriate Regional coordinator in the E11ergenc:y 
Response Division whenever there are questions about removal priorities. 

CONCLUSION 

The importance of managing the removal program within the boundaries 
of its resources cannot be overemphasized. We have provided these national 
guidelines on removal priorities to assist Regions in this effort; howeve~. 
Regions maintain the discretion to conduct other types of removals within 
program authorities, if site-specific conditions necessitate such action and 
if Regional resource levels permit. We recognize that the intrinsic nature 
of the removal program is such that even with the most careful planning, 
unanticipated events may occur. 

I hope this memorandum is helpful as we all attempt to use our Superfund 
resources to address the most significant environmental priorities. 

cc: Superfund Branch Chiefs, Regions I-X 
Oil and Hazardous Materials Coordinators, Regions I-X 
Jack McGraw 
Henry Longest 
Gene Lucero 
Tfm Fields 
Paul Nadeau 
Lloyd Guercf 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

JUL I 8 1988 
'JH'•CE ::F 

50L1::l '/VAS ·e ~NO ::MEllGE 'lC, "'~::.: • •• ~ ~ 

MEMORANDUM 

SUBJECT: Guidance for Conducting Federal-Lead UST Corrective 
Actions on Indian Lands 

FROM: Ron Brand, Director ~ ;(J. -· -'! 
Off ice of Underground Storage Tanks -

TO: Hazardous Waste Division Directors, Regions l-3, 5-9 
Water Division Directors, Reqions 4 and 10 
Superfund Branch Chiefs, Regions l-10 
OHM Coordinators, Regions l-10 
Timothy Fields Jr., Emergency Response Division, 

OERR (WH-548B) 
Lisa Friedman, Office of General Counsel (LE-1325) 

I have enclosed a copy of our draft guidance for conducting 
Federal-lead underground storage tank corrective actions in 
response to petroleum releases on Indian Lands. The guidance 
discusses the procedures and documentation that are necessary for 
approving and carrying out Federal response to UST releases on 
Indian Lands. The guidance supplements the soon to be 
distributed final guidance on Federal-lead UST corrective actions 
for States (OSWER directives 9360.0-16A), which does not address 
Indian Land releases. 

Please submit your comments on the enclosed draft to 
Mark Waiwada (WH-562A) of my staff. We would appreciate 
receiving all comments by August 15, 1988. Should you have any 
questions, please call Mark at FTS-475-9727. 

cc: US'l.-'99ional Program Managers 

~
ley, ERO (WH-548B) 

Bnqlebert, ERO (WH-5488) 
B• . "Zeller, ERD (WH-5488) 
Carr • Wehling, OGC (LE-1325) 
Mark Waiwada, OUST 
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DRAFI' INTER.IM GUIDANCE ON CONDUCTING FEDERAL-LEAD 
UNDER.GROUND STORAGE TANK CORRECTIVE ACTIONS 

FOR PETROLEUM RELEASES ON INDIAN LANDS 

1.0 IH'lRODUCTION 

1.1 Purpose 

This guidance docwnent is designed to provide direction to On-Scene 
Coordinators, UST Regional Program Managers, and other Regional personnel for 
the initiation and coordination of Federal-lead corrective actions on Indian 
Lands in response to petroleum releases from underground storage tank (UST) 
systems. The guidance discusses the procedures to be followed, including how 
to determine whether Federal-lead corrective action is justified, and what 
documentation is necessary for undertaking Federal-lead UST corrective actions 
on Indian Lands. 

This interim document supplements the .guidance on Federal-lead corrective 
action for States (OSWER directive 9360.0-16A) which does not address releases 
on Indian Lands. The final guidance document on Federal-lead UST corrective 
action on Indian Lands will be issued in FY 1989, following the completion of 
Indian Lands pilot projects being conducted in Regions 8 and 9. The pilot 
projects will gather information about USTs on Indian Lands to assess the 
extent of the UST problem and the capacity of Indian Tribes to address the 
problem. EPA will assess the information gathered through the pilot projects, 
and other information gathered in responses initiated under this interim 
guidance, to develop the final guidance document. 

1.2 Background 

The Superfund Amendments and Reauthorization Act (SARA) contains 
provisions in section 205 amending Subtitle I of the Solid Waste Disposal Act 
(SWDA) which gives EPA and States under cooperative agreement the authority to 
conduct corrective actions in response to petroleum releases from USTs, using 
monies from the $500 million Leaking Underground Storage Tank (LUST) Trust 
Fund. SARA does not provide EPA the authority to enter into LUST Trust Fund 
cooperative agreements with Indian Tribes. 

EPA expects Federal-lead corrective actions on Indian Lands to occur only 
in a limited number of instances. Preliminary assessments indicate that the 
total number of underground storage tanks on Indian Lands is small (0.2 
percent of the regulated universe). Further assessments, including those 
based on the information gathered during the Indian Lands pilot projects, will 
generate a more accurate estimate of the total number of USTs on Indian Lands. 
While this document is limited to "time-critical" responses on Indian Lands 
(i.e., releases that require response within six months), guidance for longer· 
term corrective actions will be issued when the extent of the problem on 

* * * DRAFT * * * 
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Indian Lands is more fully understood. 

1.3 Policy 

The EPA LUST Trust Fund Program is State implemented. States under 
cooperative agreement carry out Fund-financed responses to releases from 
leaking USTs, except in rare instances. EPA's role is to provide guidance and 
support to the States in their development of State LUST programs. EPA will 
lead a Fund-financed response in a State only in limited instances when there 
is a major public health or enviromnental emergency, the owner or operator is 
unwilling or unable to respond, and the State is unable to respond. 

Because of the State emphasis of the program, Indian Lands present a 
unique situation for the EPA LUST program. EPA does not have the statutory 
authority to enter directly into LUST Trust Fund cooperative agreements with 
Indian Tribes, and most States do not have the authority to run environmental 
programs on Indian Lands. EPA's goal is to treat Indian Lands as States, 
allowing Indian Tribes to implement programs similar to those carried out by 
States. A legal mechanism for allowing Indian Tribes to establish cleanup 
programs and directly access the LUST Trust Fund is being sought, and the 
willingness and capability of Indian Tribes to develop and implement such 
programs is being examined. During this period EPA is prepared to respond to 
emergency LUST releases on Indian Lands. 

To trigger Federal-lead action, an Indian Lands site must pose a time
critical, either immediate or near-term, substantial threat to human health 
and the environment, the Indian Tribe is unable to respond, and the owner or 
operator must be unable or unwilling to provide adequate and timely response. 
Considering that many Indian Tribes may lack the capability to oversee or 
conduct corrective actions, the criteria for initiating· a Federal response to 
releases on Indian Lands has been expanded from the Federal-lead corrective 
accion guidance for States. Federal response in States is limited to classic 
emergencies (i.e., the release immediately threatens human health and the 
environment and requires response within hours or days), while Federal 
response on Indian Lands may occur in situations where immediate action is not 
necessary but the release is considered time-critical and will require 
response within six months. 

Federal-lead UST corrective actions will be performed by the same EPA 
emergency response and contractor personnel that conduct oil and hazardous 
substance removal actions under the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCIA) and section 311 of the Clean Water 
Act. Removal actions appropriate to a Federal response to an UST release on 
Indian Lands include, but are not limited to, the following: 

• Site investigations or exposure assessments to determine potential 
health effects of a leak and to establish corrective action 
priorities; 

* * * DRAFT * * * 
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• Ventilation of fumes from a residence or other building; 

• Construction of fences, warning signs, or other security or site 
control precautions; 

• Emptying of a leaking UST or removal of contaminated soils; 

• Construction of an intercepting ditch; 

• Provision of alternative water supplies; and 

• Temporary relocation of affected residents. 

Federal-lead corrective action on an Indian Lands site will be terminated when 
the threat to human health and the environment has been mitigated. Release 
situations for which longer-term corrective actions are necessary, such as 
groundwater cleanup, may require remedial actions that are beyond the 
capabilities of EPA's removal program. OUST will address long-term corrective 
action under separate guidance when the need for such action is established. 

Efforts will be made to involve Indian Tribal authorities in cleanup 
decisions. On-Scene Coordinators and UST Regional personnel should rely on 
Indian Tribal authorities to gather as much information as possible about the 
site and owners and operators prior to initiating a Federal response action. 

2.0 CR.l'I'EllIA FOR FEDEBAL-LF.AD RESPONSE 

To qualify for Federal-lead response, an Indian Lands site must meet the 
legislative criteria specified in Section 9003(h) of Subtitle I of the SYDA 
for the periods before and after the effective date of the final regulations, 
and the site must pose a time-critical (i.e., an immediate or near-term 
substantial threat to human health and the environment). More specifically, 
the site must meet at least one of t~e following criteria: 

• The release poses a time-critical, either immediate or 
near-term, substantial threat of direct human, animal, or 
food chain exposure to petroleum; 

• The release poses a time-critical, either immediate or 
near-term, threat of fire or explosion; 

• The release poses a time-critical, either immediate or 
near-term, substantial threat to public drinking water 
supplies; or 

• The release poses a time-critical, either immediate or 
near-term, threat to a significant population or 
substantial amounts of property, or poses substantial 
threats to natural resources. 

* * * DRAFT * * * 
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These criteria have been expanded from those requiring a "major" 
emergency for Federal-lead response in States. This allows EPA to respond to 
a wider range of releases on Indian Lands. Specifically, near-term has been 
added to the criteria to allow for Federal-lead response on sites that pose a 
less immediate, but still substantial threat. Immediate and near-term threats 
are defined as follows: 

• Imaediate threat: A release requires response within hours or days 
of discovery. Examples include potential or actual UST explosions 
or fires, or a release that is contaminating a public well. 

• Rear-teca threat: The release is time-critical, and requires 
response within six months. An example includes a slow release of 
petroleum spreading at a rate which will contaminate residences 
within 6 months. 

Since the OSC must give priority to responding to "classical" emergencies, 
both in the removal program under CERCLA as well as the LUST program, response 
to less urgent UST removals will depend on the availability of staff and 
resources. 

3.0 DELEGATIONS 

The procedures for initiating Federal-lead corrective actions on Indian 
Lands are covered by the delegations specified in the Federal-lead guidance on 
UST corrective actions in States. Federal UST corrective actions that 
initially cost over $250,000, require approval of the Assistant Administrator 
(AA), Office of Solid Waste and Emergency Response (OSWER). The Office 
Director (OD) of the Office of Emergency and Remedial Response (OERR.) will 
approve actions that initially cost up to $250,000 and ceiling increases that 
bring the cost of an action up to $250,000, with concurrence from the OD, 
Office of Underground Storage Tanks (OUST). 

In addition, Regional Administrators (RAs) may approve actions costing up 
to $50,000 in acute, life-threatening situations where response must be 
initiated before Headquarters can be contacted. This authority may be 
redelegated to Division Direccors and On-Scene Coordinators. 

4. 0 Al'PllOVAL PllOCESS 

The approval process for Federal-lead corrective actions on Indian Lands 
is essentially the same as that for Federal-lead UST corrective actions taken 
in Scates. However, on Indian Lands EPA's Regional personnel are also 
responsible for assisting in the initial evaluation of the site and gathering 
of information necessary to support a request for Federal action. To qualify 
for Federal-lead action a site must pose an immediate or near-term substantial 
threat to human health or the environment, the Indian Tribe is unable to 
respond, and the owner or operator must be unwilling or unable to carry out 
corrective action properly and in a timely manner. Adherence to the 

* * * DRAFT * * * 
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procedures set forth in this approval process ensures that Federal-lead 
corrective actions on Indian Lands will be limited to sites that meet the 
criteria in section 2.0 of this guidance. 

To request Federal-lead corrective action, an individual designated by 
Tribal authorities must notify the Regional Oil and Hazardous Materials (OHM) 
Coordinator, or other designated Regional management official, that a release 
has occurred. The UST Regional Program Manager will gather information about 
the site through Indian Tribes and other Federal agencies, such as the Bureau 
of Indian Affairs and the Indian Health Services, and will evaluate all 
attempts made by Indian Tribes to locate the responsible party. The assigned 
On-Scene Coordinator (OSC) and the UST Regional Program Manager will determine 
whether the site qualifies for Federal response. If insufficient information 
about the site is available from outside sources, the OSC, in coordination 
with the UST Regional Program Manager, may conduct a site assessment if 
available information provides sufficient reason to warrant such a visit. 
To use the Technical Assistance Team (TAT) on a site assessment, the OSC must 
obtain Headquarters approval as prescribed in OSWER directive 9360.0-16A 
(Appendix A. section 6.2.1). 

Requests for Federal-lead corrective action can either be oral, for sites 
requiring action within hours or days, or written, for chose sites that do not 
require immediate action. 

4.1 Oral Request 

Oral requests should be used in case of an emergency in which there 
exists an immediate threat of death, injury, or catastrophic environmental 
damage due to a petroleum release from an UST. The OSC may take immediate 
action to address the situation, utilizing the RA's authority to approve 
emergency obligations of up to $50,000. 

The OSC, in coordination with the UST Regional Program Manager, when 
possible, will get approval from the RA or the RA's representative to request 
approval from Headquarters as prescribed in OSWER directive 9360.0-16A. The 
OSC provides oral request information to Headquarters (see Appendix A). This 
information is similar to that required for an oral request for Federal-lead 
corrective action in States, except that additional information is required on 
the Tribal authority reporting the release and having jurisdiction over the 
site. If the request is approved, the UST Regional Program Manager, in 
conjunction with the OSC, prepares an action memorandum within 10 days of 
initiating a response, which contains more detailed information about the site 
(see Appendix 8). 

4.2 Vritten Request 

The UST Regional Program Manager, in conjunction with the OSC, will 
gather all information necessary to support a request for Federal-lead 

* * * DRAFT * * * 
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corrective action and will prepare an action memorandum (see Appendix B). 
This action memorandum is similar to that required for a written request for 
Federal-lead corrective action in States except that it includes sections 
requiring information on th~ Indian Tribe's capacity to oversee or conduct 
corrective actions and information on why the site meets the criteria for 
Federal response on Indian Lands. The action memorandum is reviewed by the 
Emergency Response Division (ERD) Regional Coordinator and other appropriate 
Headquarters official(s) prior to approval as prescribed in the Federal-lead 
UST corrective action guidance document for States. The ERD Regional 
Coordinator will communicate to the Region as quickly as possible the decision 
to approve or deny the action. 

5.0 ENFORCEMENT ACTIONS 

Enforcement actions may be required prior to the initiation of Federal· 
lead corrective actions to ensure that every ~ttempt is made to compel the 
owner or operator to respond to the release. Potential responsible party 
(PRP) searches and negotiations to secure owner or operator action should be 
undertaken in most instances by Indian Tribes. Depending on the availability 
of time and resources, the OSC shall undertake initial PRP searches and 
preliminary discussions with PRPs, if necessary, to secure owner or operator 
action. 

Subsequent enforcement actions against owners or operators, including 
cost recovery, should be coordinated by Regional UST personnel in conjunction 
with other responsible EPA Offices. Due to the limited number of releases 
expected to occur on Indian Lands, and the requirements for encouraging owners 
or operators to respond to such releases prior to using Trust Fund monies, 
cost recovery by Regional personnel will be necessary only in limited 
instances. 

6.0 IRITIATIRG AND KARAGIHG FEDEBAL-LF.AD UST CORRECrIVE ACTION 

The procedures to be followed for initiating and managing Federal-lead 
corrective action on Indian Lands (including information required) are the 
same as those specified in OSWER directive 9360.0-16A. 

Procedures for initiating Federal-lead corrective action are outlined in 
section 6.0 of OSWER directive 9360.0-16A. These include procedures for 
accounting information, procuring EPA contractor and other services, and 
obtaining assistance from other agencies. 

Procedures for managing Federal-lead UST corrective actions are outlined 
in section 7.0 of OSWER directive 9360.0·16A. These include information and 
procedures for allowable costs, stabilization standards, ceiling increases, 
reporting requirements, and operation and maintenance. 

* * * DRAFT * * * 
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APPERDIX A: ORAL UQUEST INFOIUIATIOR 

l. What Indian Tribal authority has jurisdiction over the site? 

2. Is the person requesting Federal-response an official representative 
of the Indian Tribe? If so, in what capacity does he or she serve? 

3 Does the Indian Tribe have its own legislative authority that covers 
this release? 

4. Does the Indian Tribe have any formal agreement/relationship with 
the State regarding UST cleanups or UST related programs? 

5. Is the release from a leaking underground storage tank (see 
definition in 9001(1) of SWDA)? 

6. Is the released material a petroleum substance (see definition in 
Section 9001(8) of SlJDA)? 

7. Location of release. 

8. Time and date release was discovered. 

9. Name, description, and general condition of facility. 

10. Is the release a long-term or chronic problem? 

11. Type and estimated amount of petroleum released to the environment. 

12. Which of the criteria for Federal-lead response on Indian Lands in 
section 2.0 does the release meet? 

13. Number and proximity of persons potentially affected. 

14. Increased threat to human health or the environment if response is 
delayed or denied? 

15. Ongoing efforts to respond to release? 

16. Tribal authority's ability and willingness to provide response, with 
specific reasons for inability to respond (e.g., lack of authority, 
technical expertise, qualified staff, or funding). 

17. Efforts undertaken to locate owner/operator and pursue an 
owner/operator-financed cleanup. 

18. Type of action needed to mitigate or stabilize emergency (if known) 

* * * DRAFT * * * 
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APPERDIX B: ACTION MEMORANDUM. 

The Regional USt Manager, in conjunction with the OSC, must submit an 
action memorandum to initiate approval of a written request for Federal action 
on Indian Lands and within 10 days of an oral request. The action memorandum 
should address all of the topics outlined in Appendix C of OSWER Directive 
9360.0-16A, "State Request Letter Format," in addition to the topics specified 
below. References to a State or local implementing agency in Appendix C of 
OSWER Directive 9360.0-16A should be changed to Indian Tribal authority. 

The Regional UST Manager and the OSC should attempt to gather the 
necessary information through Indian Tribal authorities and other sources. If 
the information necessary to substantially complete the action memorandum is 
unavailable from these sources, an on-site evaluation/investigation may be 
undertaken if resources permit. 

I. HEADING 

DATE: [Month/Day/Year] 

SUBJECT: Request for Emergency Federal-Lead UST Corrective Action on 
Indian Lands 
[Site] 
ACTION MEMORANDUM 

FROM: [Regional Administrator) 

TO: [Director, OERR] 

II. BACKGROUND 

The background section should contain information on the location of the 
site, the nature of the incident (including the history of the site, general 
character of the site, and issues relevant to petroleum management), quantity 
and types of petroleum substances present, Indian tribal authority's role, the 
cleanup tiae frame, and actions to date, including previous and current 
actions to abate the threat. For specific instructions on these sections see 
OSWER Directive 9360.0-16A, Appendix C 

A. Location Description 

B. Site and Incident Characteristics 

* * * DRAFT * * * 
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C. Quantity and Types of Petroleum Substances Present 

D. Indian Tribal Authority Capacitv 

1. Describe the capacity of the appropriate Indian Tribal authority to 
oversee/conduct corrective actions. 

• Discuss the appropriate Tribal authority's past experience with UST 
corrective actions. Has the Tribal authority ever 
overseen/conducted an UST cleanup or petroleum spill? If so, 
describe the incident and cleanup activities undertaken. 

• Discuss the Indian Tribal authorit~'s experience with other EPA, 
State, or local environmental programs 

• Discuss the Indian Tribal authority's experience in overseeing 
contractors. 

E. Actions to Date 

IV. CRITERIA MET FOR TIME-CRITICAL FEDERAL-LEAD CORRECTIVE ACTION ON INDIAN 
LANDS 

Strict criteria must be met to justify Federal response to a petroleum 
release from an underground storage tank on Indian Lands. The Indian Tribe 
must be unable to respond, the owner or operator must be unable or unwilling 
to provide adequate response, and, i~ addition, the release must pose an 
immediate or near-term (within six months) substantial threat to ~•.unan health 
and the environment, thus indicating a time-critical situation. l time
critical situation exists if: 

• The release poses an immediate or near-term substantial threat of 
direct human, animal, or food chain exposure to petroleum; 

• The release poses an immediate or near-term threat of fire or 
explosion; 

• The release poses an immediate or near-term substantial threat to 
public drinking-water supplies; or 

• The release poses and immediate or near-term threat to a significant 
population or substantial amounts of property, or poses substantial 
threats to natural resources. 

* * * DRAFT * * * 
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Specific reasons why the site meets the above criteria should be 
discussed in this section. 

V. ATTEMPTS MADE AT SECURING OWNER/OPERATOR CLEANUP 

See OSWER Directive 9360.0-16A, Appendix C. 

VI. EXPECTED CHANGE IN THE SITUATION SHOULD NO ACTION BE TAKEN OR SHOULD 
ACTIONS BE DELAYED. 

See OSWER Directive 9360.0-16A, Appendix C. 

VII. TYPE OF ACTION REQUESTED 

See OSWER Directive 9360.0-16A, Appendix C. 

* * * DRAFT * * * 
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PART 260 SUBPART 8 - DEFt~ITIONS 

~ey Words: Waste Analysis, Liquid Wasce, Free Liquids 

Regulations: 40 CFR 260.10(a)(25), 261.21 

Subject: 

Addressee: 

Originator: 

Sourc~ Doc: 

Date: 

Summary: 

Definition of "Liquid Waste·· 

Chris Howell, Chemical Processors, Inc, 
5501 Airport Way south Seattle, WA. 

David Friedman, Manager, Waste Analysis Program, 
Hazardous and Industiral Wast~'Division 

19432.01(81) 

6-28-81 

A liquid is any material that will pass through a o.~5 micron filter at a 
pressure differential of 75 psi. If the material to be evaluated consists of 
two or more phases, then the phases should be separated by centrifugation or 
other means prior to evaluating whether any of the phases meet the above defini
tion. Free liquids as defined in §260.10 (a)(25) are defined as any liquid 
which passes through the Paint Filter Test (method 9095). 



UNITEC SiAT~ ENVIRONMENTAL. PRO'i'i::TION AGE:N::Y 
· WASHINGTON. C.:::. 20460 

OP'!'IC! O: SOLID ;.;AS'!':: 

94 3 2. 0 l ( 81) 

OP',.IC:E O" WATER 
AND WASTE MANAGEMENT 

~:-. Chris Howell 
Chem~cal Processors, Inc. 
5 501 Airport Way south 
Seat:le, WA 98108 

Dear Mr. Bowell: 

I am in receipt of your letter of June l, 1981 to Mr. 
Ken Scbuster regarding your request for a working defini~ion 

. of a •1iquid• waste. 

As you are aware, the Agency is ac~ively workin; to 
develop improved laboratory procedures for def inin; both· 
•ignitable• and •1iquid.• In the interim you may employ ~e 
following working definition of a •liquid• wben 
evaluatin9 wastes: 

. . 
A liquid is any material that will pass through a 0.45 
micron filter at a pressure di!ferential of 75 psi. I~ 
the material to be evaluated consists of 2 or more phases 
then the phases sbould be separated by centrifugation or 
other means prior to evaluating wbether any of.the phases 
meet the above definition. •Free liquids• as defined in 
52~0.l0(a)(2S) are a subset of this broader class of liquids • 

... 

.. 
Any waste on phases of a waste found to meet the above 

definition of a •1iqutd• should then be evaluated for ~gnitability 
using the procedures in S261.2l. All such wastes which contain 
or consist of liquids wbicb have a flash point below &o•c are 
tc be considered as ignitable wastes. 

I bope tbis response serves tc answer your question. If 
you would like farther information please feel free to give 
me a call at (202) 755-9187. 

Sincerely, 

~~~ 
David Friedman 

Manager 
Waste Analysis Proqram 

Hazardous and Industrial Waste Division (WB-565) 



Determining If the Soils from Missouri 
Dioxin Sites are Hazardous 



P.l\..~T 261 SUBPART A - GENERAL DOC: 9441.01(84) 

!Cey Wo r::ls : Contaminated Soil, Dioxin 

Regulations: 

Subject: _Deter.nining if the Soils from Missouri Dioxin Sites are Hazardous 

AC:idressee: David Wagoner, Director, Air and ~asce Management Division, 
. Region VII 

.Originator: John R. Skinner, Director, Office of Solid Wasce 

Source Doc: 19441.01(84) 

Dace: 1-6-84 

Summary: 

To deter:lline if a soil, in which toxic compounds are presenc, is a RCRA 
hazardous waste, the origin of the toxicants must be kno~"tl. !£ the exact origin 
of che toxicancs is unknown, Che soil is noc considered RCRA hazardous unless 
it exhibits one or more of c~e characteristics of RCRA hazardous waste. 



JAN - 6 

SUBJECT: ~oils f=om ~issou=i Dioxin Sites 

~~Q~: Jonn ~- S~i~ner, Oi=~c~or 
:>i! ice of Solid ~·i.aste 

=o: Cavi~ Wa~oner, ~irectoC" 
~i= and ~~sta Management ~ivisicn, ~~~ion VII 

9441. Ol (at. 

;i~ nave revie~ed t~e resul~s of th~ an~lycical ~ro~r~~ tor 
solls t=~T Mi~scuri dio~~~ sites, in ~~apcnse t~ 1ouc ~e~u~s: 
;::::e an l:ii:.:r-;:-'=!~-'t:.on ~.s ;:.o "'net.:.ec CC' net t:~-ese sc1l:: ac-e a~:tA 
~aza==ous uastes. 

T~e analyses incicace ::ne ~resence of a nu~be: of toxic com
;oun~s in many o; =~e soll samples taken f~== v~rious sicas. 
~cwaver, th~ ~resenc~ cf t~ese toxic3nCs in t~e· soil ~ces not 
au tcmetic3lli :::a~e c:ie scil a rte?_'\. ha:.ar~ous ·.1;:is ::e. ·r!'\.e o:i; in 
oE t..~e toxicanes ~use ~e k~o~n in order to d~Cer?:Sine cha~ ~~ey 
a:e de:iv~a crom a lis~ec nazardous was~e(s). It thP. exac: 
o~igih oE the toxican~s is noc ~nown, che soils car.nee oe co~
siae~ed ~C3A nazar~oµs wastes unless ~hey exhibit onP. or mo~e o: 
c~e characteristics of ha:ar~ous waste (i.e., i;nitability, co:
rosivity, reac~i?icy, or ex~raction procedure toxicity). 

If there are any questions, please contact ~att St:aus in 
the Waste Icencification B~anc~ (PTS 382-~770). 

DFagan:r1::f :l/5/84:cisk ~agan 6 



Befinition of "Treatment" 



2~0 SUBPART B - DEFINITION DOC: 9432.01(85) 

.. ey words: Treatment, Containers, Authorized Staces 

Regulations: 40 CFR 260.10 

Subjecc: ~efinit1on of Treacmenc 

Acdressee: Roberc F. Walter, Office of Environmental Health and Safety, 
Virginia Commonwealth Universi~y, B~x 112, Richmond, VA 23298 

Originator: John H. Skinner, Director, Office of Solid Waste 

Source Doc:· U94J2.0l(85) 

Dace: 6-26-85 

Summary: 

The letter clarifies the definition of "creacmenc" under RCRA. In light 
of chac definition, the punccur!ng, crushing, or shredding of containers holding 
hazardous wasce does noc constitute creacment as defined under RCRA. 



9432.0l (8~ 

J.U N . 2 .6 isas·· . 

•'-' -. 
··•~ »c1il1n •~ walur . . 
· •nca·d DL~. bal.th and Sdft7 
:Y~ cc rw••l~ ~ity . 
...rll%'::. . 
'• 1 rat, V~ 232M 
~: ... - ,,; .. " . •• 
.111. r •• ··aic.n-"I 
~ ... ,. ..·•. · .... 

. .... . • • . . . - . . .• .. ~. .... • . ...0 

11-·r······. ftia 1a la reapaaae t:.o yoar~·oe-.Jime~7..-1MS,..1a~·~ . . . 
!'"• :.-· ~ Wllafther 8hred4ia9 o~~~-~'i'!i."~••r-" 
~-~a.n· ~ ·~·tmdaa.:--.~.-· .··· ., .. ~ . 
' . . . . . . . : ~~~ .•. 

~: :·> -..;~ ~--&9-ar·,-..>-~Mr:••• ... ~· 
·•••i«f"pno~~ pmcearilMJr ~.- oc- .u.1'•119 d 1.mn-taera 
~-..= tMK. ra=nsu._..·u.aa-t •. A.a ~tnoi' :1111119• ~ -...~ 
~llji-•1• vi.G .,...,._._tu au-ce of ~--~~.-~·~f.ata'9-0.•rati.W_; 
<W•!J••.~ J*Y'!~ ~·d .. t.M.: a~msri~.-..=~~e;. · ·· -
~£S..~iilt.Umr 18-~ apl••=ac·.iza.·e..t:;mer,..~~er · 
•!•-·alerJela. ca eel.~ aate .. ~poift&U~~...UMilil 
·lill'Ucd.eSe nmpi:m•H .. ~ qa .. ttcwc ais .. ~.·~ riliij~:· ·0e,.~·==-, 
.... , •. ~--..u .. Cllll.J!. to- ...... ·••t-.......... \Isa· ,..,_al. 
il&:a& 'repl1..diQl'C applre I~ u. ilsUilded ~ the. ft&._ t.Ue.· - -· 
~~uat.·d:.~~ --~~pDlnl!lt -...n a ·.-..~_-jeogx_.- i.. 
· ,..~.. ntt•• ~ ~ .. aeat.a•a nt.- ...- ngala:tJ.aa. ps'rlll1J. ta~· u .... 
~~ 11111~·--.·1ep1tMi. ,·!lftl~a~ .... ~«t•1·· ~u.oa 
r,61; ... ~ aa • w --~·th g. tses. 1"4t ~. i.~ 18' tJMir r111-
.1dlf4·. ctE~~•• -.u.._ · .... · .... , ~.·_ ·-·~.:~ · •· - - · 
··--~Sf!~~. . .... ~ · ... ___ ·- .. .· --

~ 
i 

~ .......... w.,... 
~-~ 

·= 0 
. ?II. 

l 
. "" \Q. 

• . ., 
• . ,. 
...... .. 
a 



lnter.im~ReRAJeERCLA Guidance on 
NOn~~o.nt(QJJ.~US Sites and an-Site 

Manftg)ment of Waste and 
Treatment R~sidue 



UNITEC STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0 C. Z0460 

tJAA 2 7 1986 

OFFICE OF 
S0'-10 WAST& ANO IMEACENCY llllllSPONSE 

9347 .0-1 

MEMORANDUM 

SUBJECT: Interim RCRA/CERCLA Guidance on 
and Op-~~]e Maq~ement of Waste 

,J ! .. / .. /./- . )·-~ 

Non-Contiguous Sites 
and Treatment Residue 

FROM: Jt-"Winston PoC'teC' 

TO: 

Assistant Administrator 

Regional Ac~inistrators 
Regions I - X 

R4gion VI has recently raised several RCRA/CERCLA interface 
issues that have broad implications for remedial actions at 
many other Superfund sites. The purpose of this memorandum is 
to lay out EPA policy on several of these issues, including: 

1. Combined treatment of CERCLA waste from non-contiguous 
locations; 

2. On-site disposal of treatment residue; 

J. Limitations on the construction of hazardous waste 
incinerators for on-site CERCLA use; and 

4. Off-site treatment of waste and redisposal on-sit'e. 

This memorandum and attachment represent interim guidance 
which should be used now, but will be refined following regional 
review. Please submit your ~omments on this interim guidance to 
Betsy Shaw (FTS 382-3304) of the Hazardous Site Control Division, 
Office of Emergency and Remedial Response by April 28, 1986. We 
are particularly interested in comments which address the impli
cations of this guidance for Superfund removal actions at both 
NPL and non-N'Pt. sites. 



9347 .0-l 

-2-

Select RCRA/CERCLA Issues: 

1. Combi~ed treatment and/or disoosal of CERCtA waste from 
non-contiguous NPt sites 

NPL sites may be c~mbined for remedial action if the 
following statutory critaria are met: the sites must be 
geographically close or pose similar threats to public 
health and the environment (CERCLA §104 (d)(4)). If combined 
r~medial actions will invol'lf! the transport of waste from 
one site to another site, the wastes ~ust be compatible for 
the selected treatment or 11isposal_rnethod and managed in a 
mannar that i$ part of the highly reliable long-ter:n r~medy 
selected for that site or grou~ of sites. Combined remedies 
must be cost-..effec~ive and should not result in any signiticant 
additional short-t~rm impacts on public health and tne 
environment at the receiving site. As in every case, CERCLA 
waste which is transported must be manifested. The Record 
of Decision {ROD) for a remedial ~ction that involves more 
than one site should state that several sites are being 
treated as one and that tneir combin~d treatment constitutes 
on-s i ~a act ion. ( S-ee attachment.) 

2. On-site managemenc of waste and treatment residue 

EPA interprets CERCLA to require that off-site treatment, 
storage and disposal of hazardous wastes comply with all RCRA 
requirements, including permitting. With respect to on-site 
disposal, the ~ational Contingency Plan (5~ FR 47912, 
November 20, 1985) requires that CERCLA activities meet the 
technical requirements of RCRA (and other Federal environmental 
requirements) that are applicable or relevant and appropriatel 
while the procedural requirements, such as permitting, need 
not ?::>e met. 

Waste and treatment residues may be managed on-site 
in several ways. The approach selected will depend on the 
cost-effectiveness analysis at each site. One approach is 
to remove the waste (and treat if desired) and dispose of 
the waste and/or trea~~ent residue in a new on-site land 
disposal unit. This unit would meet the technical RCRA 
Subtitle C land dis~osal raquir~ments of 40 CFR Part 264 
(e.g. S264.30l design and"operating requirements, and land 
disposal closure and post closure care requirements in 
5264.310). 

l "Applicable requirements" are those Federal requirements that 
would be legally applicable if the response actions were not 
undertaken pursuant to CERCL~ §104 and Sl06. •Relevant and 
appropriat~ requi~e~ents" are those Federal requirements that, 
while not applicable, are designed to a~ply to problems 
sufficiently similar to those encountered at CERCLA sites that 
their a?plication is appr~~riate. 
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The second a~proach allows wast~ t~ bP. removed, treated 
and the residuals to be replaced in the ar~a from which they 
originated. The ar~a would then be ca,ped and monitored 
c~nsistent ~ith the technical requirements of land disposal 
closure ($264.310). Undsr this approach, a double liner/ 
leachate coll~ction system would not be required if the 
wastes ara removed during closure for the purpose of treating 
them to enhance the effectiveness of the closure. 

A third approach requir~s no furthar management of waste 
or traatment rP.sicue if the waste can be e•.raluated, deter
mined to be non-hazar1:1ou~ and delisted. This would normally 
entail preparing a dP.li~r.ing analysis using the Vartical and 
Horizontal S~read (VHS) model (50 FR 48886, November 27, 1985) 
or other simil!r ge~eric mod~l~ that do not consider site 
specieic f~ctors. A delisting petition is not required for 
on-site CERCLA actions. 

Finally, the National Contingency Plan (40 FR 47947 -
47948) provides for selection of a remedy that does not 
attain applic~ble or relevant and a9propriate requirements 
i:: 1) the alte~native is only an interim remedy; 2) the 
need to use t~e Fund at other sites out~eighs the need to 
implement a remedy that fully attains all re~uirements; 
3) it is technically impractical to implement a remedy that 
mP.ets all applicable or relevant and appropriate requirements1 
4) meeting all such requicements will result in an unacceptable 
envirorunP.ntal impact; or 5) there is an overriding public 
interest related to enforcement. 

The deter:nination that RCRA requirements for treatment, 
storage and disposal will be met should be made during the 
Remedial Investigation and Feasibility Study (RI/FS). In 
the case of incinerator residue, a waste analysis should 
be conducteu during the RI to provide the necessary data. 
Subsequent analyses, including a test burn, may be conducted 
during Remedial Design (RO) as appropriate on a case by case 
basis. Assurance of the consistency of the remedy with 
RCRA and other applicable or relevant and appropriate 
Federal requirements should be presented in the ROD, and, 
if appropriate, reviewed again during RD. 

3. Limitations on the construction of hazardous waste incinerators 
for on-site CERCLA use 

If an incinerator is to be constructed for on-site 
remedial action, there should be a clear intent to dismantle 
or remove the unit after the CERCLA action is completed. 
Dismantling or removal should be a part of the remedy presented 
in the ROD and funcs should be included in the financial or 
contractual documents. Should there be plans to accept 
commercial waste at the facility after thd CERCLA wastes have 
been treated or destroyed, it is EPA policy that a RCRA 
permit be obtained before the unit is const~ucted. (See 
attachment.) 
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4. off-site treatment of waste and rediscosal on-site 

On-site disposal may involve transport of waste off-site 
for treatment o: storage if the CERCt.A waste or treatment 
residue. is ultimately disposed of at the site of waste origin. 
For this activity, the CERCI.A waste -is manifested to and from 
the site and maintained separately throughout all off-site 
activities. 

If you have any questions regarding this memorandum or 
attachment, please call Betsy Shaw or Bill Hanson (FTS 382-2345). 

Attachment 
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Attachment: tnte~im RCRA/CERCLA Guidance on Non-Contiguous'sites 
and On-Site Managemenc of Waste and Tceatment Residue 

Combinina Hazardous waste Sites foe Remedial Action 

aackground: 

several situations have arisen whe:e it may be advantageous 
to combine several NPL sites together for the pur~ose of conducting 
a more effective remedial action. Subject to the requirements in 
CER~LA §104 (d)(4), sites in pcoximity to one another, sites with 
similar wastes, and sites with the sarne PRPs may be good candidates 
for combined remedial actions. A t~eatment system or incinerator, 
for example, may be more efficient treating wastes from several 
sites. Expected economies of scale would lower the unit costs 
and favor oore reliable technologies. ave:all, protection of 
public health and the environment may increase if the waste of 
seve:al smaller sites are combined at a central treatment or 
disposal location. 

LeQislative Authoritv: Section l04(d)(4) of CERCLA states that 
non-contiguous sites may be treated as one site when the separate 
sites are reasonably related on the basis of: 

. , 
1) Geography: or 
2) Threat or potential threat to public health and the 

environment. 

Cost-Ef fe~tive Reasons for Combining NPt Sites for Remedial Action 

Several different circumstances may occur that favor combining 
site remedial actions. 

Example 1: Incineration is effective for destroying wastes 
at several closely arrayed sites. One alternative 
is to use a mobile incinerator at each site. 
~nether alternative that may be cost effective is 
to incinerate the wastes of several sites at one 
location. The residue could be disposed at the 
original site but, again, it would probably be 
more cost-effective to dispose of all ash at the 
same location~ 

Example 2: Construction of a new on-site land disposal facility 
has been found to be cost effective at site A. 
Wastes at nearby site B are similar in character 
and a small quantity needs to be managed. 

Site B wastes could be managed on-site but it 
could be less expensive and more effective to 
dis~ose of the waste at Site A. 
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Example 3: Site A and Site B have similar wastes and are 
close to one another. RCRA closure with a cap 
has been found to be cost effective at both 
sites. It may be cost effective to design and 
remediate both sites at the same time. Therefore, 
the State or Region would like to contract with 
one design firm and one construction company to 
undertake both remedies. 

Regions should identify opportunities to combine RI/FSs 
for several NPL sites in the Site Management Plan or other pre
remedial activities. Combining RI/FSs m~y improve the timing 
and effectiveness of remedial actions and should be shown in the 
Superfund Comprehensive Accomplishments Plan (SCAP). 

C:iteria for Treating Non-Contiguous Sites as One 

The September 21, 1984 NPL listing (40 FR 37076) provides 
the flexibility to res~ond to several sites listed separately on 
the ~PL with a single response if the statutory factors are met 
and it a~pears c~st-~f Eective to do so. 

The following criteria would be used to treat n~n-contiguous 
sites as one when t:ansportation of the waste is involved: 

l. Sites are reasonably close to one another: 

2. wastes must be compatible for the selected treatment or 
disposal approach: 

3. wastes that are transported to another site need to be 
managed in a manner that is part of a highly reliable, 
long-term remedy:l and 

4. Incremental short-term impacts (e.g. sudden releases, 
fugitive dust and fumes) to public health and the 
environment at the receiving site will be .minimal. 
(This factor is important when the receiving site is 
located near a residential community.) 

Of course, the remedy must also be cost-effective by either 
costing less or by providing increased or more reliable protection 
of public health and envi:on~ent than two separate remedies. -

·~ When short-term impacts are found to be significant, combining 
sites may be determined to be inappropriate and the remedy may 
be reconfigured. Options include but are not limited to: 

l This ty?e of remedy generally is defined as: 
a. Requi:ing little or no long-term active O/M; 
b. Relatively low probability of release to the environment; 
c. If a release die ~ccur, it would not endanger public 

health or the environment. 
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l. Use anot~er hazar=ous waste site whe~e there would oe 
fever impacts: 

2. ?retreat wastes at the original sit~ locations 
(e.g., metal extraction) or improve materials handling 
procedur~s; 

J. Dispose of treated residuals (e.g., incineration ash) 
at originating sites. 

tf incremental short-term impacts a~P. significant and cannot be 
mitigated, then non-c~ntiguous sites should noc be treated as one 
for the purpo::;e oE c")mbined treat."11ent or dist>osal c-1~gardlt!ss of 
cost-effectiveness. 

CERCLA Comoliance with Other Environmental Laws 

Under response action~ ~ccuring at non-contiguous sites which 
are treatt!.:1 as on-site act ions, Superfund or PRPs under an EPA 
approved enforc~ment action would: 

l. Mani!est hazardous wastes transported to another 
site: 

2. Me~t the applicabie or relevant and appropriate technical 
r~quirem~nts Qf RCRA TSO facilities but would not be 
reauired ~o obtain RCRA permits. 

Limitation:· The c~st of dismantling or removing a treatment or 
storac;e unit constructe'i as part of an on-site 
remedy should be factored into the determination of 
th~ cost-effectiveness of that remedy. If that 

· alte·rnative is selected, funds for the dismantling of 
the unit should be included in the remedy obligation. 
Sho~ld there.be plans for a treatment or storage 
unit ·~onstructed as part of an on-site remedy to 
accept con\11'9rcial wastes af t~r the CERCI-~ waste has 
be~n .Processed, it is EPA policy that a RCRA permit 
be ~btained b~fore the unit is constructed. The 
cost and sch~duling implications of obtaining a 
permit s~ould also be factored into the analysis of 
cos.t-efrecti~en~!iS •. 

Prooosed Imcfementation Process: 

1. Initial evaluation of NPL sites to determine if the 
RI/FSs of several sites should be combined. Show 
combined RI/FSs on SCAP. 

2. Feasibility Study recommends that a combined site action 
would bP. cost-effective. Further, the Feasibility Study 
shows that the selected remt!~Y meets the necessary criteria 
of this policy. (The NPL need not be amended.) 
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J. A joint public comment period is held to seek comment 
from all interested parties on the proposed consolidation 
of sites and a responsiveness summary is written. 

4. Regional Administrator or Assistant Administrator signs 
Record of Decision for non~oniiguous site action. 

s. A new Record of Decision, public comment period and 
responsiveness summary would be required if additional 
sites are added to the response plan aft~r the first 
~ecord of Decision. 



Responsibilities of Regional RCRA Off-Site 
Disposal Contacts 



UNITE'.C STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D C. %0460 

OFFICE OF 
SOI.ID WASTE AND EMERGENCY RESPONSE 

MEMORANDUM 

SUBJ~CT: Responsibilities of ~egional RCRA Off-Site Disposal 
Contacts 

FROM: Jerry Kotas, Chief 
Compliance & Implementation Branch 

TO: RCRA Enforcement Branch Chiefs 
Regions I-X 

It has come to our attention that CERCLA personnel have 
experienced some difficulty in obtaining timely facility compliance 
status information from Regional RCRA Off-Site Disposal Contacts 
(RROCs). CERCLA off-site disposal decisions related to emergency 

,cleanups were delayed because the RROC was on travel, on vacation, 
or otheswise unavailable, and no other person in that Region 
had been designated to act as a substitute for the RROC. On 
one occasion, it took a CERCLA On-Scene Coordinator several 
cays to make contact with an RROC. In light of this, please 
designate an alternate RROC and provide me with the names, 
addresses, and phone num~ers of both your lead and alternate 
RROCs within 2 weeks. Please note that, as the names of 
designated RROCs or their alternates change, you should notify 
this office as soon as possible. 

Please be reminded that each Region is responsible for 
providing timely facility compliance status information to 
CERCLA response personnel. If the designated RROC is unavailable, 
the alternate should be available to respond to such requests 
for information. Secretarial staff should be informed that 
such requests should be addressed to the alternate. This will 
assure that off-site disposal of CERCLA wastes will proceed as 
quickly as possible, especially in the case of emergency actions, 
and in keeping with the mandates of the CERCLA and RCRA programs. 

In addition to the above, an upcoming initiative related 
to the adoption of the •procedure for Plannin~ and Implementing 
Off-Site Response Actions• (Off-Site Policy) by other Federal 
agencies is ex~ected to increase the frequency of inquiries 
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that RROCs will receive regarding facility com~liance status. 
This will make the designation of an alternat~, t~ respond in 
the absence of the RROC, even more critical. As many of you 
know, GAO recommended in a recent report that EPA encourage 
other Federal agencies to adopt the Off-Site Policy for disposal 
of response~related and other hazardous wastes. That recommendation 
is based upon the premise that no Federal wastes should be 
sent to facilities which may pose current or future threats to 
health or the environment. 

The Assistant Administrator for OSWER has endorsed that 
recommendation, and discussions ~ith other agencies are underway 
on this topic. Representatives from oth~r agencies will be 
given the names of the RROCs and alternates as the source of 
information on •eligibility• of facilities within the Region. 
It is important that the RROC or the alternate be available 
for representatives from other Federal agencies, as well as 
for EPA personnel managing CERCLA response actions. 

There are several other activities related to the Off-Site 
Policy in progress, and I would like to briefly summarize them 
for you. In the very near term, interim guidance will likely 
be issued from the Assistant Administrator on whether and how 
to provide notice, and an opportunity to confer, to facilities 
which are deemed ineligible under the Policy. Final revisions 
to the policy (including any changes to the notice procedures) 
will be issued in May, 1986 or therabouts. OSWER will also 
prepare guidance and forms for maintaining and reporting 
information related to both facility status and disposal 
location for CERCLA wastes. 

We will try to kee~ you informed as to the status of each 
of these efforts. If you need any further information on the 
new initiatives mentioned above, please contact Mike Kilpatrick 
at (FTS) 382-4812. 

Thank you for your cooperation in this matter. 

cc: Regional RCRA Off-Site Contacts, Regions I-X 
Lee Herwig, OFA 
Mike Kilpatrick, Ow?E 
Tim Fields, ERO 
Superfund Branch Chiefs, Regions I-X 
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UNIT::::> 57 ATC:3 ENVIR lNMENTAL. Pl=!OTECTION AGENCY 

WASHINGTON, C.C. %0460 

:APR 2 1 19e5 

OlflFIC! OF 
501.10 'NAST& AND EM&AQENCY RESPONSE 

OSWER POLICY DIRECTIVE 'J9487.00-lA 

ME~ORANDUM 

suaJ'ECT: 

FROM: 

Use of Liquids for WiAd Dispe=sal Cont=ol at 
Haza=dous Waste Landfills 

Ma=cia Williams, Director ~~~A... 
Off ice of Solid Waste (WH-562) 

Rober: L. Dup:ey, Di:ector 
E?A Region V!I! 
Waste Manage~ent Division (8-EWM) 

This is in response to your request received in November 
1985 for guidance conce=ning the question of under what 
conditions, if any, it is acce~table to use water or other 
li~uid chemical stabilizers to control wind dispersal of waste 
in a landfill cell. We believe that the use of nonhazardous 
liquids for wind dis9e=sal control at haza~dous waste landfills 
should not be subject to the restrictions under Section 3004(c)(3) 
of HSWA. This use must, of course, be limited to amounts necessary 
to comply with wind dispe=sal cont=ol requirements. Such amounts 
should be determined by regulatory authorities on a case-by-case 
basis. 

As stated in your memorandum, Sections 264.JOl(f) and 
265.302(d) require the owner or operator of a landfill 
containing hazardous waste that is subject to wind dispersal 
to cover or otherwise manage the landfill to control such 
cisoe=sal. -Since the licuids that are.used to cont~ol wind 
cispersal are usually nonhazardous (e.g., water), ·a response 
to your question is contained in a guidance we 9ave drafted ' 
concerning Section 3004(c)(3) (which addresses the placement -
of rionhaza:dous liquids in hazardous waste landfills) of the 
1984 Hazardous and Solid Waste Amendments (HSWA) to RCRA. · 

· This draft guidance will be sent to the regional offices in 
the near future. 
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OSWER PO~IC~ DIRECTIVE 19487.00-lA 

We believe that the language and legislative history·of 
S~c:1on 3004(c)(J) specifically, and of Section 3004(c) generally, 
indic3te that Congress' primary conce~n in banning liquids was to 
c~nt=ol the placement of liquids in landfills for t=eatment, 
storage, and disposal. We believe, fu:ther, t~at Cong=ess 
did not intend to re~uire owners and operators to apply for 
an exemption for uses of nonhazardous.~iquids in or near a 

· landfill that a:e necessary in order t~ comply wit~ the 
technical requirements of the RCRA regulations. 

You also inquired in your memorandum how wind dispersal 
cont=ol, including t~~ .use of liquid agents, was being managed 
at other sites nationally, and under what conditions. It is 
unfortunate that we have littte information concerning the 
national management of wind dispersal. We do know, however, 
t~at the use of wate= appea=s to be a common management practice 
fo: control of wind dispersal for dust and particulate matter. 
Other methods include waste containerization, use of cover 
material (soil and other waste), and waste t=eatment before 
cisposal (e.g., c~e~ical fixation, car~on adsorption). 

We hope t~is res~cnse clarifies t~e issue. If you should 
have any acditional comments or conce=ns, please contact 
Paul Cassidy, of my staff, at FTS-382-4682. 

Let me say finally that we were very impressed wfth your 
full and perceptive analysis of the issue of the limited use of 
liquids for controlling wind dispersal. 

cc: E~A Re9ions I - V!! and IX - x 



Con~ld,ration of RCRA Requirements 
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at Mining Waste Sites 



MEMORANDUM 

SUBJECT: 

F~OM: 

TO: 

WASMINGTON 0 c: zo.:&:i 

•I:. '\" • - - • - • 

Consideration of RCRA Requirements 1n Performing 
CERCLA Responses at Mining Wa~te Sites _ 

Henry L. Longest II. Direc:tor 'lifa.J:t:;:))})/-~ 
Office of Emergenc:y and Remedial fe"sponse ~..i,,_ -7£ 
Was~e Manage~ent Division Oirec~ors 1- -
Regia~s I - X 

As you know, on July 3, 1986, the Age"'lc:y issued a final 
deter~1nation on whetner mining was:e would be regulated under 
Subtitle C of RCRA (copy attached). This determination was 
based on a repor: to Congress mandated by RCRA Sec:ion 300l(b) 
(3}(C} and subsequen: public comments. The deter~ination 1s 
that mining wastes will not be regulated under Subtitle Cat 
this time. This conclusion is ~ased on the belief that several 
aspects of EPA's current hazardous waste management standards 
if applied universally to mining sites, ar~ likely to be environ
mentally unnec:2ssary 1 technically infeasible, or economically 
imprac~ical. 

Howeve~·. give"'I the concern about actual and potential mining 
waste problems, the Agency intends to develop a program for 
regulating mining waste under Subtitle D. The current Subtitle 0 
program esta~lishes criteria principally aimed at municipal and 
industrial solid waste which focus on standards related to surface 
water discharges, groundwater contamination and endangered species. 
Modifications to this program will focus on identifying environ
mental problems, setting priorities for applying controls at 
s\tes with a high potential for risk. and employing a risk manage
ment approac:h in the development of appropriate standards to 
protect human health and the environmen:, as necessary. including 
closure options, tailored controls, pretreatment of wastes prior 
to disposal. and cleanup options. Revisions·to Subtitle D criteria 
are expected to be proposed in mid-1988; however, EPA has reserved 
t~e option to reexamine a modified Subtitle C in the future 1f 
this approach is unworkable or insuffic1e~t. 
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In the interim, Superfund will con:inue to address m1n1ng 
was:e problem-s through tne RI/FS and ROO/EDO processes taking 
1nto account current Subtitle D requirements as well as options 
for addressing risks not addressed by Subtitle 0 requirements. 
To address such remaining risks, you may wish to consider the 
technical requirements of Subtitle C regulations during the 
initial review of remedial alternatives. If these· requirements 
seem to be technically infeasible, they may be rejected early 1n 
the ~creen1ng process. If Subtitle C approaches appear to satisfy 
-:he" criteria found 1n Sec:1on 300.68 (g), Initial Screening of 
Alternatives, of the HC?. they should be considered in the detailed 
analysis. Other remedial alter~atives should be evaluated in a 
risk management analysis. In some cases, a combination of Subtitle 
C and risk analysis approaches may be used to address a discrete 
phase of response. All data generated during remedial planning, 
including the basis for selection of specific remedies, should 
be forwarded to my office as it becomes available so that the 
information can be transmitted to OS~ to assist that off1ce fn 
i~s development of s-:andards far mlning wastes. 

A::achr.1ent 

cc: Marcia Williams, OS~ 
Gene Lucero. OWPE 
Dan Berry, OGC 
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ENVIRONMENTAL PPOTE~ON 
AGENCY 

.io CFR Part 26 t 

I FRL 303:3-7) 

Regulatory Detenn1nal1on tor Wastes 
lram cne Eztracuan and Benef1c:iaban 
of Ores and Minerals 

.a.cater. E.'lvtronmen1al Protecuo~ :· -
A1ency- :. -
AC'T10IC Re"1ia1ory cie1erm1na11on. · -

SUMllAll'r. This 1s the re!lJ!atory • 
de1enn1nauon iar solid was1e from the 
e.x1rac11an and benef1cat1on ai ares ana 
m1nerais required by secuon 
JOOl(bl(Jl(C} of I.he Resource 
Conservation and Recovery Act 
(RCRAJ. nus secuan af RCRA reawres 
tne Adm1rus1ra1or 10 determine wnemer 
to promwlJale fe!Ulauons under Suauue 
C of the Ac: for :nese wastes or 
ce1emune tha1 suc.'l reguiauons are 
unwa~n1ea: the Aamanistraior :::-::sr 
maKe mis de1e:-:ninauon no later t.'lan 
six monlhs ai1er comp1eung a Re~ort :o 
Congress on these was1es ano ai1er 
;:ublac neanngs and the oppar.un1ry to 
comment on uie repor-After c:Jmpaeting 
Lhese acuvuaes and reviewing tl:!.e 
iniormauon available. the Agency bas 
de1enmned that regulauon ai the wastes 
studied UI the Repan 10 CangresL a..e.. 
wastes from the e.xiracuan and 
beneiicza11on of ares and mmerais. 
unaer Suouue C 11 no1warran1eaac1h1s 
time. 
ADDRESS: The address for the • · 
Heaciquaners docxe1 1s: Unued Stales 
E..'lv1ranmen1al Pnnecuon Asency. =:PA 
RCRA docket (Sub-basement), 401 M 
street. SW" Wash1ng1o.a DC. 20460. (ZOZJ 
.f7S-9327. For further details on what the · 
EPA RCRA docket canu11ns. see Sec:uaa 
V1L of this preamble. UUed -EPA RCRA_. 
Docket" under "SUPPUMENTAlllll"I' -
INPOllllAT10N..". 

l'OR l'UWTHER INl'ORMAT10N CONTACT: 
RCRA/Superfund Houine at (8001 4Z4-
9348 or (ZDZI 382-3000 or Dan Deriacs at 
(2021 l8Z-Z191.. 
SU"'-IMl!NT ARY INl'OllllllllATION: 

PraamaleOulU.. 
L S11111111ary ol C-1aa 
IL Bad&graud 
m. I.Ital Aumanry 
IV. Repan ro Con1n1H 
V. Aapltcanan of S11b111le C ta M1n1:i9 W aa1e 
'1.1 •• ~oabcanon ai Sub111le D 10 M1n1n, w 111e 
VI! .. £ilA ROA Oocir.e1 

Suppiementary la.iormauaa 

l Su::::nr:::-1 
Basea an tne Re:Jo~ !o C::ngress. 

comments an tne re;:io:-:. ar.:c a1ne:-

a• a11ao1e 1niormauan.. E?.-\ has -:ana .:ao:inaaned 1uriace and undersround 
ae1erm1ned :11a1 re11u1auon of muunSJ . manes on Ille env1ronmen1. 1nclud111g. but nae 
waste uncer Suomle C of the Resource i11:111ed 1a. the effects or such wa11e1 aa 
C::inservauon and Recovery Act (RCAAJ numans. wa1er. air. :ieal1h. wellare. and 
IS nor warran1ea at 1n1s ume. naiural resaun:es. cna an 1he aaequacv af 

Tins conC1us1on 1s oasea on E?A s means and m11sures c:IUT'enny emplav~d by 
oeuef lhat several asoec1s of EPA s the m1n1n, 1ndu111"Y. Cavemmen1 a1encaea. 
c:-.irrent hazaraous was1e management _ ana auien 10 disaase oC and uuhze 1ucb 1ahd 
s1aoaarcs are like1y to be :::--· ·:::-· --:.. was1e1 1a pl'l!Yen1 or 1ua1waually ma111a1e 
env1rorunen1aily unnecessazy. • __ :..:=... s11c:a aavene eilccu. 
lechrucaily 1nieas1ble. or ecoaonucally-::~;:=; _ :- : - · · 
1moracucal wnen appiied 10 llllDUIL: .. --:.- The study was 10 ine1uda an ~aJy~11 

was1e. Whde unaerexis11ng law EP.~- ::.~f: · . · .· r-
wouid have some fieiubhty to modify Ill · · L The Sources and volume or · • -

- stanaards ior nazaraous waste · ·-= . : . dlscaraed ma1enai generated per year-· 
management as appued 10 these wastes. from nwung: 
there are subsianuai quesuons about· - -· · %. Present d.isposai prac::ces: 
wnetber the fiexib1bty znaerent an lhe -:--_ ·' · 3. Polenuai dan11er 10 buman healtfi' 
s1a1u1e c::iuaied with the A1ency'a -=:,; _: and :he environment from surface runoff 
cun"e.DI aaia on these wastes provide a . oi leacna1e md aar aoUuaon by duat 
sufficzen1 oasis for EPA 10 develop a __ 4. Aitemauves 10°cureot disposal 
nunmg waste proSJ?a!ft unaer Subtiue C methods: 
that aaaresses the nsu pnsen1ed by - -
:n1ning waste wnile remainan; sensiav~- J. The co11 of those 1llema11ves ui 
to the unioue ;>rac:ical demands of terms of the impact on mme product _. 
:n1n11:g aoerat1ons. Given inese costs: and 
u.-:certainues. £PA aoes no1 1niend 10 15. Po1ent1al for use of discarded 
:m:::iose Suamle C cont.""OIS on minang :na1enai as a secondary source of the 
was1e 11 1l:is u:ne. - c:.ine ;iroaucL 

-:'he .-\@encl"· nowever. 1s concerned • On May 19. 1980. EPA promulgated 
aoou1 ceMaan actuai ana po1enua! regulauans unaer Subulie C of RCRA 
m::ung waste ;iroo1ems. and therefore •.. · wn1ci covered. amon1 other thmp. 
p1ao1 ID deveiop a program for llWWll ~-: "solid waste from the e.xtraCUoa. -
was1e unaer Subuue 0 of RCRA. The ·· - beneiic:sauan. and processm1 of om 
Ions-term effecuveness of dm program and mmerals." LL manmg wastL On _ . 
depenas on avaaiable Stale resources for October Z1. 1980. just before these · 
des1gmng and unaiemenan1 a propm Subnlie C replauam became effective 
tailored 10 me neeas oi eacn State. and · Consress enacted the Salad Was1e • 
on F!'A"s ability to oversee and eniorce Cisvosal Act of 1980 (Pub. L 96-48ZJ 
the arovam.. As no1eci below m sec:ion wi11c..:.i. added secuon JODl(b)(Jl(A)(ii) la 
VL _CPA wdl be wo~g wtth lhe States RC.'V.. Thas section proiub1ll F.PA from 
to aeter.mne the soecwc nature of their reSJUiaung ""salad waste from the 
current mmmg waste acuviaes and their e.xmacuon. beneiicauon. and pracess1111 
fumre plans 10 admzms1er suc:i ~ oi ores and mmera11. mc.ludmg 
Prop'UIL The Admuusirauon wdl work paospoaie roc:X and overburden fram the 
With Coll!Jl"llss to develop elqlanded m.uung oi W'BDIWD are" as bazardoua -
Subtid~ D autho~ry (i.e" Federal . _ . waste under Subade C of RCRA until ai 
overs1gn1 and enrarcementl ta support least six months after the Agency 
an eifec:ive Sta1e-amp1emen1ed prapm completes and submus 10 Congress the 
for ~I waste. EP .. , has already made studies reqwred by secuao 8002(0 and 
prelimmary caat;ac:s with. Congress and by secuan BOOZ(p) (whach was all~ 
intends la hold ae1alied discuasaam aa added to ROA by lhe 1980 
the speafics of the S.uoUUe D pra!Jnlm m - amendments). 
the canung year. ln me in1enm. EP., will !:"Cl 
use ROA ucuon 7003 and CERCLA -; S~uan IOOZ(p) .nrqwnd- ~ 10 
secuons 104 and 106 10 protect aiamac _ f!~narm a comp~nensave 1niay on the 
suo11anaal threats and ummnent .- · cus~atal and uulizacian of.the wa.sle 
hazards. UEPAis unable lo dnelop an exc::ud~d &om replaaon. a.a.. 1alid . 
effecuve llWllDI waste propm under waste rram the ex1r11cnon. beufic:saaoa. 
SubuUe D. the Agenc:-1 may find it · an~ praces~mg f!l ores and mmeraJa. 
necessary to use SuociUe c aulbonty in uic.:~dmSJ pn!:'spna1e rock and 
t."'ie funue. ove:::iuraen t:'Dm the nunang of uranium 

ere. This new s1ucy. 10 be conduc1ec an 
c::irm.anc:1on wnh t.'ie sec:ion 8002(0 
stuc-.·. :nanaa1ed an ana1y11s oi: 

[!. Sacitground 

Secuon aoo:(O of !he Resource 
C:>:iservauar. anc i\ec:iivery .~c: oi !978 
c1:-ec:eci E:? .-\ to c:>nc::=:: 

A de1a11ed 1na ::rmol"l!nen11ve uuav an Ille 
1averse eiiec:s 01 sn11d wa11es !ram 1c:1ve 

1. The source ana volumes of such 
::i.a1eria1s genera1ec ;:ier year: 

:.. P:eser.: d1spasa1 anci ut;h.z.auon 
;::ac:1ces: 
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: Porenual danc;er. 1( any. 10 human 
iedilh and :ne env1ranment fram lhe 
a1soosal ana reuse of suc.'I ma1enais: 

.; :Jocu:ne:nea c:ises 111 wnic.'I danger 
10 :iurnan :iealth or rne env1ranmen1 nas 
oeen oraved: 

S. Altemauves 10 c:::rent ci1sposal 
rnerhods: 

&. The cosrs oi suc.i altemauves: 
7. The 1mpac:1 oi lhese altemaaves on 

the use oi pnospnare rack and aramum 
ore. and artier narural resources: and ·' 

a. The c-.iZTent and potenaal uulizauon 
oi suc.'I mare:iaas. ·-· • 

:"lie 1980 amena.-nenu aiso added 
..;e:::1on J00'1(b)(:JJ(Cl. wn1c.'1 requires the 
Ac.·run1Straror !O maxe a '"regularory 
C:ererminauon" ~ara1n1J the wasre 
exc:Juaea from Suanue C ren!atJon. 
Saec:fically w11h1n SIX months after 
suamrlt1n1J the Re:>ort ta CongresL and 
aiter natdln!I puohc heannp and tabng 
;:iuauc commenr on use reoan. the 
.-\dm1nas1nuor :nusr '"dere:mrne 10 
::-::imu111a1e regu1auons·· under Subntle 
C ci RCRA ior :::1n1n1J wasce or 
~e1erm1ne 1na1 sue te!Ularians are 

U!1Wal'T8nled." 
E::?A was reau1reci :o comoiete the 

srucy and suomu at 10 Cansress oy 
Oc:ooer 16. 1983. in 1984. tile Cance."Ued 
C:t:zem of Adamstown and the 
E:.'IVU"Dnmenta.I Deiense Fuad sud EPA 
far fauing 10 complete the ICCDOll aaaz 
stua1es and the ~tory derezmmaaoD 
:,y t:ie sra1111ary aeadlines. The Disrnct 
C;:iurt for the Oas:nc:: of Columbia 
oraered EPA 10 c~:Jaete the sruaaes by 
lJece:noer 31. l98S. and ta publish the 
:-e!U1a1ory derer::unaaoa oy June JO. 
!986. 

EPA submitted us Report to Congress 
on mtru.ng wesre on Dec:emOer 31.. 1985. 
.o\ Deuce rumoum:mg me lftllability of 
the report. and &be dates and locauam 
oi public: bea~s. wa1 puhlilftad 
January 8. 1988 (51 FR i":'7) • .EPA held 
j)uouc neann1s an the reoon iD Tucaan. 
.~r.:ona on Marc:s 8. '1988: Wa1iung1aa. 
DC on Mara 11. !9811: and Denver. 
C::iiorada on Marc:i 13. 191111. The 
c::i1:1.-nent ;ienod on the report cloMd 
~tarc:i 31. 1986. Th11 Doace c:muatutes 
:::e Asency's l'elJ'.Liatory detennmauan 
!or the wasres covered by the Repan to 
Coagresa. i.e.. wa1ta &am th9 . 
exuac:ioa and beneii=aaoD of ores and 
c:uneral1. 

On October:. 19116. E?A propa1ed to 
::arTOw the scooe of the awung wa1te 
exci.usran m RCRA sec:-.ian 
:ca.(bl(JJ(AJ(nl. as 11 aoaues to 
;=:ocess1n!I wastes (SO f'R .;a:zs::. t.:::cer 
::::s ;:iraposal. wastes urar woutc :io 
::r:~er ::ie c::ive:ea by Ute cuninlJ waste 
ex::us1on wautd oe suo1ec: 10 Suourle C 
: ::iev are na::arcoua. These 

· :-:::ter:iretec"" wastes were a.01 
l::..::.ec .:: 1::e :::1mn; wasre Rc;:ior. 10 

C.:>r.cress and !hereiare. are narcovered 
:>y 1n1s re;u1atory derc::::rnauon. 

III. Le!:al Authonry 

E?.-\ bas conc:uaed :hat its dec:s1on 
wnetner 10 re1Julate m1nin1J waate unaer 
Suolltle C snould ae aasea not 1ut an 
whetner :nin::ilJ waste 1s !ia:ardaus (as 
c-.il'T'l!ndy aeiineQ by EPA resulauoas) 
our also snowd consider the other 
factors that secuon 8002 reqwred EPA ta 
.11uay. The basis of th.rs conclus1aa ... me 
lan1ua1e oi HCUOD JOOl(bJ(JJ(AJ WIUQ • 
stares U1a1 t.'le re1ula1ory deren:una:ion 
::iusr be '"basea on 1nio::nauon -
ceve1ooeci or ac::-.unwared ;iursuant ta 
i:he secuon 8002 stuC11esj. public 
::eannss. and c::imment. .•. "Clearly. 
C;:ingress enV1s1aned that U:e 
aetemuna11on would be based on all !.."ie 
!ac:ors enumerated m sections 800% (0 
and (p). Conrress already knew thal 
some nun1n11 waste was hazardous. 
si.::ce the RCRA Subntle C re!JU1a11on1 
wn1c.i were promu11Jated on May ':9. 
:980 were 10 a::11p1y ro hazaraous (bot!! 
::::arac:ensttc and hstedl r:zmmlJ waste. 
C::in:zress aoaarenuy aeueved. howeve:. 
:.-:at SJ>.'\ saouia oaram and consider 
aaCJUoaal miorma11on. not 1ust data on 
wnu:::i types oi llWWl!I waste 11r11 
hazaraous. before rmpos1ns Subut.le C 
re!JWauon OD these wastes. Accardingiy, 
t."i&a rquiatary de1ermmaaan 1S based 
on cansrderaaan of the faczar:s listed iD 
sec:ions 8002 IO and (pJ. 

In rev1ew1ng the iac:ors to be stuciied 
wr.1cli are listed ID sec:ions 800% 10 and. 
(;> 1. and the lepslaave n1story oi these 
and. ouier :nanans waste praY1s1ans. ~A 
!:as co:u:luaed that Congress believed 
tnat cenam iactors are panzculany 
1rnoonant ta consider ID makmg the 
SuonUe C resulatory cierenmnatJaa. 
F1rsL Conpu rnstr'llcred EPA lo study 
the porenual dangers 10 human health 
and the eaVU'Onmenc from llWWll waste. 
i..•uucaung thal the deasaon to regulate 
unaer SubuUe C muse be based on a 
fi.•uiing oi suc!i a danger. Second. aecnon 
BOOZ(;>) reqwnd .EP,'\ to reY1ew the 
ac:ions of other Feaeral and Stare 
a1ences wnac:n deal with mmms wasre 
"wtth a View toward avo1chn11 

as weal as :he 1:noac: of thaae 
aue~auves on tne u.5e of na1ural 
•esour:es. 7here1ore. E?I\ must cons1oer 
be:!': :!:e cosl ana 1maac: of any Subutle 
C ~e;u1auons in aec1ain' wnether they 
a:-e wam1n1ed. Clearly. Cansress 
beueved that II was unpanant to 
r:::aan1a1a a viable m1mng mciusuy. 
T'nereiore. any Subulle C repauam 
wruc.'I wowd cause w1ciespread do1ures 
ID the rnausiry would b~ unwammtec:I.. 

IV. Report to Cangnis1 

:::?.·:li."s Repon to Congre11 proV1dn 
1nian:tauoa oa sources and volumes or 
wasre. a.isposal anci uuhzauoa prac:nces. 
po&£n:ial aaager 10 numan health aod 
:.'le envtronmen1 from muung prac:.u:es. 
a:ui eV1ae."1ce af aama1es. F!'A nc.e.ived 
mare Illa.a 60 wnnea commenr. oa the 
re;:ion and .aeani resumoay at tha 
hean::gs from more than 30 mda'Vlduals. 
A co:::ocere summary of ail th11t 
co::--":'leats presented al the heanngs a.ad 
suc::-::::ea 1D wnung 1s avaliabie (ICF. 
!SBlla see VU No. SJ: (see ··E!'.I\ RCRA 
;:;oc"'er"j. Tlus sec11oa summanzes the 
1r:ior::auon contamea 1n the Report to 
C;:inr.ess. ?uai..sc comments receJved OD 
:..-:e :e:>ar .. and EPA's response ta the 
com:neau. 

A. Summary of !14port :a CDngre~ 

l. St.-.ic::ure aad Locauoa of Mina · - -

::?A focused oa sepentl producing 
anc ;once:ziranns metallic ores. 
::inasonate rock. and asbestos. 101alliD1 e 
iewe: :::an 500 acuve sues dunnlJ 1985. 
T.iese sites. wnacb are pred01D1Dandy 
!ocared :.n sparseiy populated areas 
wes:-oi the M1ss1ss1pp1 River. vary 
w1ae1y ID ter:ns of size. product value. 
ana volumes of matenal handled. 
Severa.I segments are concmurated. 
pr--:zanly in oae stale: The i:aD se;meac 
1s mainiy concen1r111ed m MlnDesoca. ... 
lead ui Missoun. copper in AnzDna. 
asoes101 &n C:alifomrL and pho1pnate iD 
Fiend a. 
%. Waste Quanucies 

~e Report ta Congress estunated that 
!.J and% billion :netnc tons per year af 
.::or.!uei mwn11 waste were seaera1ed m dupucauon of ei!on." Fram th1I 

pravwaa. E?A cancluaes that Congrua 
believed Subcide C regwaciaa mapr not 
be nece11ary tf othe: Feaeral or State 
prolJrams conC'OI any nsks associated 
w:ui r:u:iuur waste. Tl:1:ci. ConlJn!ss 
ex::iected E?.'\ to anal~-:e fuUy the 
::1soosal pra~1ces oi tr.e rn1r.11111ncusc:-1 
... ·::1;::. woe:: :-esc :n ;::1::1u:1c:ion with 
:.::e lesns1a r:ve :i:sto:""1 oi rh:s oro'l.'IS1on. 
1.::::1ca1es c::ir:ce::: aoau1 tne ieas1oa111y 
of Suburle C con:rars ior :::1n1n11 wasre. 
F.r.ally. Con~:-ess 1nst:uc:e~ E?.~ to loait 
a: :::e cosu oi various a11ema11ve 
":":e·::ocs for ~:::m~g wasre ::nana1Je:ne.:::. 

• 198Z and 1980. respecavely. The -
acc:.miulated waste volume •mce 19'10 
f:ooci nanfuel m111m1 11 esmnated to be 
aopl'OXlmarely 50 b11lioa metnc roaL 
The large voiwne oi annual and 
ac:-.:::ulated naaiuei m1rw11 was1e 
r:suiu i:c:: the iu11n waste-to-araduc: 
:at.:os assoc:a1ea w1:..'l ::uru.ns. The fact 
:::a: :osr oi the marenai handled in 
::::..-:.::::g 1s waste and nor :narxetaoie 
;i:-oc::c: ci1sun1JWsnes mtnUllj from many 
ot.'le:- o:ocess 1ncustnes wnere waste 
::1a:e~a1s r::aace up a reiauvely small 
?Or::o:i oi ::ie marenaas used 10 produce 
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a f1na1 produc:. Consequentlv. some af 
the 1arser m1n1n11 operauons 'nanc.ie 
:nore :na1enal and senera1e more waste 
::ian ::iany entire 1naus1nes. 

dumo. and a uranium mine waler pone!. 
The £P 1ait1c :netals ai concern. 
however. did not appear ta have 
m1~raiea aunng the 6- to !J..mantn 

::. Was1e Manag~:nent P:-ac:ices t.:on11onn1 penod. Other sraund-wa1er 
manuanng s1ua1es. nowever .. ae1ec1ed 

The rt1;to" 1nd1ca1ed that sue 
seiec:ion iar r:unes. as well as sulfates. c-,;an1des. and other 
anociaced beneiic:auon and waste · • • contaminants from mine runoff. 1ad1n1s . 
C:isaosal faciit1es. is the single most . - pond aeepage. and leac:.lung operauans. 
um1an1un factor affec:tng en'VU'Onmental T.ie actual human health and ·- ••.. ~. . 
qualary in the nun1111 industry. Mast· - -· env1roamentai threat posed by any of··· 
mine waste 1a disposed of m puas. and·~; these re1eases 11 largely dependent upoa 
:nast 1a1llll!S 1n impaundmenu. Mine :me•saeoiic factors. tncludang a sue's _ .. 
water 1s aften rec-1c:Jed lbrougn the null proxmury to bwnan popuianona or • · · 
and used far other pW'Doses onsue. Ofr· se::ismve ecosvstems. Sites well · 
slle uulazanon oi mine waste anc! :m!l :-emoved !ram ·paaulauon centers. 
1a1lan1Js 11 limned (1.e_ Z ra 4 aerce:it oi C:.,lUWll water supphes. and surface 
all muun!I was1e generated}. Same waters are not liludy ID poae mgn nsks. 
waste managemen1 measures (e.g_ lnClaents oi aama1e (e.g.. 
source separanon. ireaiment oi acds or c:mtamuzauaa of ciruUan1 water 
cyanides. and waste 11abilizauonJ now aqw.iers. Cl!lflldalSon of aquaac 
usea at 1ome facaiit1es with111 a nar."Ow ecosystems. fiah lulls. and related ·· 
seiment oi the muung inausay cowd be· 
more wideiy used. Other measu:res cevraaauan oi enY1ranmental quaJ1tyJ 

:lave a1so been documented 1n the 
aaphea to nazarcous waste in pnosona1e. gold. s1iver. caape:. leac!. anci nonnuning 1naustnes may not be 
aooroonate. Far examaae. sou cove?" l!l"an11:.::i sei;ments. As of Seaiemoer 
· :gas. :here were 39 extrac:1an. ::"om sum:iunaing te~m :nay c.-eate 
aaamonal rt1ciamauan prooiems ui ar:d :>eneiiciauon. and :>rocess1n!I sues 
regions. 1nc:uaed ar praaosed for 1nc:!us1on on . . 

t..'le National Pnonties lat under· • 
-4. Patenllal Hazard Charactensucs Q:RCIA (Suaerfund). including five -: • 

Of t.'ie 1.3 b1lban :netnc tam of gold/saver. three cappe:. three asbestos. 
noniue1 auning waste senenued by and rwo lead/ZUJc manes. The asbestos 
ex:racnoa and beaeiic:;auon in 1985. Supemmd sues differ from other sites m 
aoout 61 million memc tons (S percenr) that these wastes pose a hazard YJa 
exn:bat the C."laracienshcs of cor:as1vary airaome exposure. 
and/or EP (Extracuon .Proceaure) 
:ox1c1ty. as aerined by 40 ~""a zs1.:: 
and ~l..%4. respecuve1y. Anodier :::J 
m.1ilian metnc tons (:? pe.-centl a:re 
c::ntammated wu.'i cyanide (sreate;:-than 
10 mg/lJ. Fu."'lher. there are 18.~ million 
ciec."'IC tons (14 percent) oi copper leac: 
dump marenal and 95 millioa metnc 
tons (7 percent) of copper mill tadiass 
with the porennal for release of acd.ac 
and 1oxac hqwd. 1.e.. acid formauan. 
There are 443 mdlioa metnc ton. (34 
~ercenr) of wasre iram the phosphate 
and uraauwn sesments wuh 
raa1aacuvtry cantent greater than S . 
p1coc-.ines per gram: a total of 93 million 
metnc tons (7 percent) bas radioac:zvny 
content sreater than :0 p1cacunes per 
gram. Finally. asoestos mmes 1enerated 
aoout 5 mallioa memc tons (less Lban 1 
percent! oi wa11e with a crysoule 
=ntent p'9ater than S pen:enL 

s. E:vadence of Damases 
Ta cieie:::une wnar ciamaire r:ugh: :>e 

c3use:i by muunlJ was1e. £."OA conauc:ed 
groi:.-:a-wate: man1tanng ana exam:nec. 
coc::r::e:itea damage cases. Du."'l."llJ 
s::on-•er::i ::ionnanng s1uci1es at ei~: 
sues. ::?A detectec see;ia9e !ram 
1a1iu:~s u::::iaunarne:its. a coaoe: leac:: 

6. Pocennal Casts of ReJUlauon 

T.1e Reoon to Congress presented far 
five metal muuns segments. total 
aMuahzea costs ranpng-fram,;; mall.ion 
per year (for a scenano that empnasazes 
pnmanly basic maanumaace and . . 
moaucana1 far wastes that are 
hazardous under !be c:mrent RCRA 
c.-:tena) ta over 5800 million per year 
(for an unlikely scenano that 
approxzmates a iull RCRA Subtitle C 
reguiatary approach. empnasaz1111 cap 
and iiner caatauuneat for all wasces 
c::ins1dered hazardous under Lbe c-.zrrent 
c::cena. pius wanade and acad farmauon 
waa1es). About llO pen:eat of tbe total 
pro1ected annualized cast at active 
facahties can be atrnbuted lo Lbe 
mana,ement oi waste accumulated &am 
pall praducllon. Those sesments With 
no nazaraaus waste (e.1-uon) would 
1::.::-.:: :ia casts. W1thm a segment. 
:nc.-emental =sis wou1d vary greatly 
f:-:::n iac:!!ty to iac:iuy. depenaa.-:1 on 
c:.ir.e::11 requirements oi .1tace 1aws. ore 
a:'aae. seagrapn~·. ;iasl wasre 
ac:::mu&auon. ::ierce::itaae oi waste 
wnzc:: 1s nazarcou1. anci othe: iac:ars. 

-8 C.imments Rece1vea an Ule R.epan ta 
Con;."'!!ss and EP.1 s Resaanse 

'l. ?::uenual Hazara C:1arac1ensug 

E:?.o\ received several comments 
aacress1ng 1he ma!"uuae of the wa11es 
generated by the m1n1ng 1ndu1try. and 
:ne amount that 1s hazardous. Many 
a1reed with the repon·s canciu:11on Lbal 
tnere are subscanuai volumes of waste. 
but ques11oned .EPA'.1 e1umara of tbe ·~ ·. 
amounr of ·hazardous'" w11te.' ::-:;. 4.,.. d ... ' 

Many cammenters noted thal tbey ~: ·. 
believed the .EP rExrracuon Proceduret .:; : 
test 1s 1napprapnate for m1nin1 waare -
because the mun1cpal landfill . . • • •. 
m1smangemenr scenano on whach tbe- .-· -
test 11 based 1s nor relevant to a11nin1 . _a -
waste. They further aoted that Lbe -
corro:11vtty c.'tarac1en1uc tS not 
aaproanate because it aoes not addraa 
tne auifenn1 capacty of tbe ... - . --.. -
e!iv1ronmenr at cena1n muung sates. · -
F1:ially. several cammenters noted Lbat 
ieac.·un1 operations are processes. 
:-at."':e:- 1nan wasres and are thus outside 
!.'?e ::1urv1ew of RCRA. 

7he .-\,ency 'agrees that dump and 
neaa 1eacn pdes are not wastes: rather . 
:.::.eir are ~w marenals used m the 
proauC"JOn process. Simalariy. Lbe leach • 
liquor that as captured and procased ta .. 
recover metal values 1s s product. aad • 
not a waste. Only the leach liquor winch 
escaaes from the praductaan prac:eu -~
and abandoned heap aad dwnp leach : 1 

;mes are wastes. Since die repon -
:aenwied SO million mecnc tons at heap 
ana dump leach matenals as RCRA 
c::11TOs1ve wastes. £PA has accordan1ly 
rt1auced 11s esumate of m1n1111 waste 
volw:ies whu::s meet the C'.znoenl 
cie:1.-imon of hazardous waste. The 
Agency currendy esnmates that our of 
1.a,e 81 million metnc tom per year at ·-. 
muung waste idenbfied as hazardous ia 
the Repon to Congress. only l1 mdlion · 
metric tons of m1nui1 waste 1enerated 
annually are.hazardous because they 
exiub1t EP toxacty. and an unknown .. -
amount of escaped leach liquor 1a . 
c::immve. EPA has also concluded that · 
pote:n1al problems from substanual . • 
quanucies of aunm1 waste which have 
other properties. a.L radioacuvny. 
asoestas. cy1UUde. or acad 1enerauoa 
porenual wdl aat be 1denafied by the • 
C'.irrent RCRA charactenaucs. EPA. 
therefore. believes that entirely differenr 
c.-:ter1a Cl.ay more appropna1ely identify 
the m1n&n! wastes mast hkeiy to be of 
cor:ce:::--

:. :.-r.ce::.ce oi Damqes 

:S:?A received manv comments on 
wnetne:- tne Reoon 10 Con~ss 
ce:::anst:a1es 1ha1 m1n1n1 waste pose a 
:.-:.:eat :o ::u:nan neal:,!i anc :ne 
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e:'I\ 1ror-ncn1 ~.1.;in~· c::mr:'le::1ers ailes:ec c:os1s would be i:rea1er rh;in the proi1u. ge.,er::ired !.iv 01ne• inai:stne.s c::i~n1ly 
lhJI :he repor1 aoes no1 acmansl1':2le ieaa1nsi ro ion:ea c:1osures. si:o1c.:c:: to n;i:;ircou.s was1e c:on1ro1.s. 
conclus1ve1y 1h;ir sucn wusres ao pose d !\Ian\' c:ommen1ers aaso po1n1ed oul The :mmn!! inaus1rv aaone 3enera1es 
1::rl!dl They c:;i1med thac EPA aid not 1n:u :here are ci:m::11 Feaer;il and S1a1e over one 01lhon me1nc ions ai wasce per 
;Ja1::qud1c1~· c:ons11uer 1ne sue-spec:fic r!.:::i1;J11ons wmc.:i ;i1:eaav ;ippiy 10 vear con::iarea 10 ::so m1ihon metnc tons 
ndture oi minin11.was1e mana11emen1 r:umn::. wn1c:: 1moase costs. They no1ed ~e::era1eu annuallr cy all 01her 
proalems. They 

0

pa1n1ea ~ul :na11ne tn;Jt ::?.~ neecs 10 review cne ex1s11n11 na::i:aous was1e inaus1nes. The 
env1ronmen1a1 set11n11s 01 sues v:iry Feaeral ana S1a1e re!ula1ary s1ruc1ure avera~e m1n1n11 waste iac:1hty manases 
w1aelv. as do mana11ei::ent prac:1ces. before aac1n1110 11. tnereoy 1rnoas1ng aoou1 tnree million mecnc Ions of was1e 
ana 1ha1 all these iac:ors 1n1iuence nsii;.. adc:uonal cos1s. Olhers did no1 agree. annually wn1le lhe typical Cac1hty .. 
Also. severai comme:uen no1ed 1ha1 1ne commen11n1 :hat ex1snn1 Federal and suo1ect 10 Suo111le C controls manases 

• re;>on iaals 10 a1snngu1sh between the Stare re1ulauans are inadequate. and aaaut so thousand memc tons of waa1e 
thfeal from past pracuces and the that adamanal EPA resulallon IS per year. . 
threat. 1f an~·. from cur:-ent pracuces. necessal"ll. • In general m1n1n11 wasre dispoaaJ 
Based on lhese ooserva11ons. many of - EP.~ 1s"sens1t1ve 10 lhe potential costs facdit1es are ccns1aeraciy larger than· 

· tl'tese commen1ers urged EPA 10 10 lhe inaus1ry assoc1a1ea w11h m1.nin11 mcus1nal hazardous waste a1spoa.a! 
posrpone re;u1a11ans aena1ng add1llonai wasre re!ulauons under Suomle C. The Cac:hues: most oi the largest industnal 
-ana1ys1s. However. orner commenters A11ency is a1so cogniz:anl lhat man1• EPA haz:araous wasre lana d.ispoaal faahues 
noted rnac they beueved there is programs a&ready aifect tne muung are (tens oi aC"esl 1n sa:z:e. wnue lyllu:al 
suific1en1 ev1aence 1nat minsnlJ wasre incusrry sucn as the Clean Warer Act . mininlJ waste d~posat iac:Wues .,.. 
poses a. threat ra numan heann and the wnic~. 1mang other t.'lmgs. conrrol (huna.-ecis ai ac.-esl U1 sl%e. Agency 
en\•1ranmen1 ana asxed for 1mmea1a1e surface waier d1scnanre via nauanal stucies 1ndica1e mar :nuun1 wHre ·-
relJulatary acuon. nonng tnal the ume Poilu1ant Dasc.:O:arse E!im1nauon system 1ailmp unpounamen11 averase about 1 

far :11uay was ave:-. . (!'IP!lES) permits. Other Federal soo ac:-es: the 1araesr 11 over SOOD aC'l!L 
The Agency a9rees rhar adve~e a11enc:es. 1nciud1n11 1he Bureau of I.and Mining waste plies average i:a acres: . 

effecrs 10 rne :>uouc and t.'le Managemenr. the Forest Sel'Vlce. and the the iar;esr exceeas 500 aC'l!L · · ,, ... · 
en,·1ronmen1 fr:im :he disoos:il oi :::unu:!J !llauonal Parx Se1"'11ce. also exercise Haz:arcous wasre rmpaunaments. :-:': 
wasre 1s not iuc:e!~' ar sues weil·re:::ovea over.s1gnr and 1moose re1Jula1ary however. averalJe oniy aoout 6 aaes 
from ooou1a11ar. ce::ters. c::nxu:g wa:e- c:ir.1ro1s iCRA. 1986b see VU nc. 3). The anc :iaz:araous wasre landfills averaire 
suppues. su:-i'ace water. or other F!aer:u wasre d1scosal reau1remenrs oniv aooul 10 acres. Consequently. EPA. 

· reccp1crs. However. ior ot:te:- sites. ~e::e.rally cail for orac:1ces 1ha1 wdl bei;eves tnal many traaiuonal ·:- _ . 
a.:ia1yses oi con1;i::unant p1umes prevent uMecessary and wiaue ha:z:arcous waste ccntro11 may be ··:.: 
reieased by ieac::1ng aaerauans and • ces:-adanan. Federal rec1ama11an · rec.::rucaily inieasible or eccnamically · 
releases oi acne: canraminanu (e.s- gwaeunes are same~ilat mare detailed. . imcracucal 10 unplement at muw:sg · 
aads. merals. dusts. :adiaac11vuy) :equ1nn11 approval 01 a land . . : .. wasre sues because oi theu slZL .. • _;.. 
demonstrate adve~e eifects. Mareove:. · . management operaung plan and an ·•·· . • . . ..... J~ • ..: _ 
the Asenc-; recogruz:es. as evtdenced by em.-rranme1ual a1:se1:smenL Also these · Waste Manasement ~ctie&1 :._: ..... -
the m1n1ng wasce sues on the Nanonai ·· agenc:es generally requ&re ccmpliance • • E.?A estimates indicate thac mast · .:: 
P:"lonnes List. the ;:ia1en11ai ior probiea:s wuh ai~ apchcable sraie and lac.al laws ha:ar:ia.u wasre generata~ (about 70 
from :n1nin1 sites. It 1s apaarenl that ana ora1nance;i. pe:ce:::t) srup ail ai theu wu1e aff·slle. 
same oi the ?rao1ems ar Suoeri'::.'la ar A numoer 01 states have their own however. na aunes smp ail oi I.hell' ;· 
other aoanaonea sues are attnbu1ab1e • ~:ar.11es ana unpaemenung regulauons waste oiT·sale. In addittan. neatly &Jl • 
la waste a1saosal prac::ces not czr.oenr.I~· :or :n1n1ng waste. Some States have :::1rung waste 19 lana d1sposea. wnue • 
used by :ne 1:11cin11 indmt.'j". Haweve:. :: c:ia::irenens1ve and well-integrated less Ulan baU oi all inamcnal 11.uaniaus 
1s not c!ear from 1ne analysis of aamage pro.,.ms: other States have newer. waste 1.s land msposea. ·-· - · •: .·· • · 
cases and Superiuna sues. wbether pJan1aily davelaped programs (OA. 
C".:rrent wasce management practices ·· 1988c see VU no. 4). AlUlaagil there is .... Evidence of Damase - ' ~-.... ·==-~-; ~'!:~ 
can prevent damage irom seepa1e ar • -gr'9at vanaaan in pragraDIL many staces • ln :;e.aeraL enYU"Onmental . ::: .. -
suddi!n mleases. EP., is concemed that • nave sums and per:mtllnl requirements. candrnons and exposure pa1enaai - · 
a larse exposure parenual exisc.s at . • - · and require finanaal assurance. sround· assoc:ated wnh muung waste are .:.z.:-. 
some sates 1enera11n1 m1nms waste. · --· wacer and surface water protec:uon. a.ad . different l.han those asaocauid W1th .:·~ ~~ 
panu:ulariy the sues that are close ta · ·closure standards. EPA agrees that any : inausc..'1al ha%11rdous waare sueama. .'l C::: 
pooulat1on ante.rs or in locatiom- · · . · •. reau1rements necessary to protect • AJrency studies sugest that minm1 •"::%. 
cor.auave 10 h1sn expoaure and n.sk 10 • hum~n ileal~ aad lbe envi.romn~nt - waste streams senera.Lly b.ve lower "':<a' 
hu~an nealU1 and them~~~~:.-·.:::. snau1d cans1aer the masung Feaeral ~n~- !exposure and nsk potenual {or aneral·....:: 
3. Potential Costs ofRegaiauon ·: ::· :·: · State mining.waste pragnun1 W1th • -::. :reasons. ~~~·:.:;.:-_;.; :.; ,:.;:~=-

. ... • . , ___ , _View cawara ava1mn1 dupl.acauaa of ., ... ; -Fi L muuD" waste maaapaiat: ..: 
. E?A recesved a Iara• number of ........... e1lon..- --=· ; .:· •:· · :· ·· •·.·- . ·. . U'S '" ~ 
c:.anunents pertalDIDI tO dMI cast Of ,._ .,.· • . • · · ' • : ·• ·, : . . . . ' . _ •. fa~lllles are senerally ID dnB • 1• • ..;. -•_; 
complyins with resulaliana far muwsg -= C .1V11mn1 Wasta ConcltU1ons • ·•·: • ·~. ·climates thu h~rdaua wute ~~~-
waste. and the effects these camplllUlce . . Saseci on the avat.lable iniarmauon • -:: : management fac:d1bn.. the"by • - -: -c : 
c:ists would ilave on the m1rung ar.c ?uohc commenrs. the Agency draws reauc:n; the leac!ung pormtial. °"'.! . 
1nausrry. ~any cammenters claimed :.-ie ioilow1n9 concus1ons about muun1 BO percent oi ~e m~g sues ant 
1na1 regu1aiin!J t.ie =:iuig 1nciustr/ wasies. (BAL 1986 see VU Na.1) loca1ea west ~r the M1111ss1pp1 Rive~· .... · 
wou1c unoose c::ists i::uc.-: greater than wn1c.-: generally nas oner c:i.ma1es. 
rhos,. E.~A esm:iaiec :n ns "aepart 10 Soi:r.:e and Voiui:ie wnereas 1nausmai ha::araaus.waue 
Ci>ng:-ess. i!:ev aiso nored 1na1 tne • 7~e wasre vo1ur.1e generated bv lar.c!fiils are more even1y d&stnbuted 
m1n1n11 1naustl"/ wu aepressed. ancs 1!:a1 --nu..,1r.g a:id :ienefic:auon IS cons1oerablv nauonally. ln add1t1cn. the Agency 
ior :n;i.:iy ::unes. inc:-easea compuance :a~e:-.::ian :!le voiume ai waste · esui:iares t.hal mare rhan u.iuy percent 
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al all manes have auual net rech11rae 
between 0-Z lllCDeL .and only sen 
percent have aet rec:narp rrea1er lhan 
:en 1nc.,es. However. abou1 80 perc::nl 
o! the nazardoU1 waste iand disposal 
iac1ii11es nave act recaarge greater 
tnan five inches. aad aver oae-tbi.rd 
exceed 15 incaes. 
-s~ond. EPA 1Ndies 1ndica1e lhat 
hazardous wa1&e Land di1pasal . · . 
rac:l&lzes are ciasef' to puund water •. 
than awuni wute sates. Over 10 .. -. · 
percent of hazardaa wute sarn have . 
a d~lll to B"JWld water of 30 feet or ~ 
less. while aaaur 7U percenr al mi.mas 
s11e:1 nave ground wacer depm. 
gn:ater than JO feet. -··· 

• 7h1rd. Suotatle C faalibes lend to be 
1oca1ed en mare d~ POl>W•ted · 
areas. .EP.i\ estunates that mmsng 
wu1e sues have B'Ve'l"Bp populaaons 
ai lea dian 2DD WIUun one male a! the 
s1 te. Wilde ilazaniam waste sites 
average aver ?.ODO peoDle at the same 
dastance. W1dun five llllles of tbe 
mining waste s11es. the avera1e 
population 1s aima!I 3.000. wiule 
nazaraous waste 11tes l\•erage nearly 
60.000 people. 

.:-nurui. .~,,ency srudies suggest thaL 
compared to llWWl!J wute sues. 
l"lazaraous waste sues rend 10 be 
loc:ared daler to clnmang water 
receptarS and RrYe larpr· .. · -: 
popu.tauons. AJmast 10 percml al che 
hazardous wu1e sates are located 
w1Uun five males of a dnnkin; water 
receptor ftl"V1ll8 an average · 
poowabon oi over 1a.ooo and as many 
as 400.000 peao1e. Aimost ~alf as 
many IDIND!J 11ses ani located W\Uun 
1h1s same GIStaDCZ. aad they serve 
c:onsaaeraoly smaller populabaas 
(a ver.111121 lJlDO bur nD8JD1 as b1giJ as 
m.000.1 . 
• Although the Apacy believes lbat 

the human exposure and nak pacenaa.l 
appean lO be iawer far mJmlll Walle 
sues than for mcimtnal bazardaus 
was re sues. many auaes are localed m 
sensu1ve ertYll'DamenraJ senmp. EPA 
es11mates that abcnst 50 percmt al the 
muies are localed ia areas that have 
resident populanom of dlftacmed or 
endaa1ereci s-pec1es orspeaes of other 
speaal caacmL. (often die CIH far 
mcusinal 11te1J, ln additica. mm1111 sites 
are 1ypacally local.ed in relauvely remote 
and otberwr1e rmdilnzrbed a.anzral 
envtram:encs. . 

C:as1 and Economic l.mJJaC".s 

• E?A aebeves thar many cnciibonai 
""•ste i:iana11emenc con.L"Dis aest:nea 
=~nc::iauy iar 1naus1nal hazaraous 
waste mana11ement iac:bues may oe 
ec:onOJ1Uca1ly unorac::cal to un;i1e:nen1 
a1 m:r.ing sues anc cauid 1maase 
~:z;,scan11ai costs 10 1ne 1naus:.-y 

n::suh1n11 1n po1en11al m,ne closures. Full ~e1:11e 10 uau1as 1n landfills. proh1b111on1 
Suu1111eC con1ra1s ior m1nin11 sues couid --.in land a1saosal. minimum 
1moo3e as muc:i as .iaSO m1iiaon per year 1ec::::io101111c:il requirements. c:onunu1ng 
1n compuance CDSl3. Suen casts could be re:eases at permu1ea fac1ht1es. and 
!?re.:uer :nan proius resulung m aune ret~ci11un2 1nienm status surface 
c1osures. 1m::>ounamen1s wuh hnen. In mod1fv1ng 

• Many Feaeral and State a1ences tnese requirements. £PA may cons1aer 
aireaoy nave re1u1atory Pl"01f'8alS ior srte·speciic cnaracrensucs u well H 
:nanaams muung waste. New aaz:ardoua the ~racncal difficuU1es assactaled with 
was1e_coaua1s ior m1nu111 wu1e could umnementan~ suc.'i requ1remen11. In ... 
be dl!ucull ta i.nte"llle with elLlscm1 ·· ·. · add1bon. EPA has general audlontr "' . 
Feaerai and State program&.=::..:,...: j •• •• uncer RCRA section :J004(al ta modify":" · 
v. AppW:aQaa al SubUde c ea Mlaiat ~ • remaan1ng Subt1Ue C requ1remf:!1tl. sucli __ :,. 
Waste • 4 • 1 • ~: as adaum1irahve standards. financial ; '., 

i:-u . . • - · • · reawremezu:s. and closure and cappcnr 
- .o. aeueves that it need1 maxunum requirements. iI a was1e po1es different 

!1exaod1Cl'. co aeve1op an appropnate - ns.:1 or the exisnng srandards are 
?rDSJ:UD ror :rwwll waste wnu:a cec:m1caily 1afeas1ble. However. m 
aac.-esses the. tec.:maca1 feas1bdity. tile · modifytni such requirements. 1ecaaa ": 
env1ranmenta1 ne~es11~. and the • 3004(al aoe:s not provide EPA the 9ame 
econanuc oract1cau1y 01 muun1 waate a~ oi 8eX1bihty ta consider che 
can~o&a. The P.rosram snauld conaist of ecanomtc impact of regulauon that la · 
a rauored ns.:-oaaed appni~c.b wa1ch !ou:ui m section 3004(:it). • . . . 
aaa~ues the a1~ersscy ana unique As descnbed earlier rn tJus nouce. · 
c:iaracrensua or maning waate E:PA believes that the dec::is1on wnelher 
;:rooiems. . 1 C to regwate n11.run11 waste unaer SubbtJe. 

':'!'le c-~-ren: Suauue ?tagr&m 15 C ::i.ust consuier !he factors h:sted 1n 
.:es1;ne!1 ;innc:pallv for cancroll.uig 
::roa1e:::s C.'"l!illtCl ay 1naus~al wastes. R::::RA secuoru 8002 CO and (pl. 
Basea on iniormauoa avadaoie. che .::.c:u:::::.g the nsks assocatea wilh 
Agenc-1 oeueves that :aany cantnus :n1mng wasre. I.he cast of siu:.los 
reo~r.rea unaer 1ne c:-.urenr Suautle c regwauan. and the efiec: rqulauoa 
program. if appb~ci universally co mmmg m1gnt nave 011 the use oi naNral 
snes. would oe either wmecHsary ta resources. EPA has coacluded ~r .m -·# 
protect auman healtb and the oraer to meet tbat ob1ecave. 1t wauJ.d . ~ 
enYlranmenL tecmuc:ally miea1&ble. or want ta develop a pragnm mac Du __ . 
ecananuca.ily 1maracucal ta uainement. max.unum flexability ta deve1ap an . . 
For IDStanc:e. cenam. Subtute c efiec:ive caaaol strate1Y rcr tndiV1dua.l 
reauireme:us sucn as sang.le and double faciliUes based aa sue-specific . . . • 
hner sy:1tem requiremenis wnu:h pravtcie c:anciluons. The eJUStmS S11bt11le C -
hqu1a r:usnagemenL ana. ctosure arui re;ularory prapm waulci prooably -
capp1111 stanaara.s to uwwmze nave ta oe changed suostanually for 
miutrauon. :nay be ieC1UUcally ::u:ur.; waste to provide chat l)"JJ• of ~ 
mieas10Je or econamacally unpnctacal to fiexib1iu:y. 
u:unement for llWllDI wastes oecause of C~ven these 1enerai condus1ons abaul 
the quanaty and aaaare of wuce 'Nna t would be needed to make the •. 
i.nvo1ved. In addition. far many aunm1 SubutJe C system appropnale for IZWUDI 
sites locared m remote area&. such "'asce. then are s11bscuibal 
contrais may be neceuary to protect uncena&abes abour wbetner thal 
human hulth and the enVU'OnmeaL For pro;ram .is tbe ngJu mec:narusm lO 
examplL iaqwd reieues 10 the srowid acidrcss lllllUftl waste. Fine. 11 1a uadear 
water can be m1ntm•zed and co111rOlled wnecner the legal audlonaes under • • 
using cuiaff walls or U11erCep1or wells which EPA would be actmg (Mr.. . 
(i.e., c:ontralled release) as well aa sec:ions .1004(al and 3004(x1J 11ve EPA • 
U-.. -ausn imer syscemL aad allemace suffiaent fiexab1lity la C"aft a Pl"Oll'&ID 
capping l"l!q'IW'ements des1gaed to for '"bazarciaus" mining waste 11vm the 
aacress s1le•speciic aincems 111ch as stacurary and regulalory a11praach 
direct human c:oncact or W1Z1d erasaaa. • establisaed for other hazardo111 waste&. 
are ilimy lo be feasible and pracuca1. Second. aad cla1eiy rei.11.ed. !here are •• 
thus prov1ciin1 better 10111-tem s11b11anual questions about whether lhe 
crotecuon ai bumau health and the Agency's current data an muung waste 
env1ranment. m.ana,ement proY'lae 1 bas11 for 
S~:1on 3004(x) oi ROA does arov1cie suostanual mod1fica11oru lo the ex111uag 

:iex:~1ilcy for re;u1a11ng aurun1 waste. S110111le C regu1ataro1 pnigr:i::. With the 
7:::s sec::or: gives ::?.o\ U!e aucnonry co ::u::1r:: waste siuav and :.ne 
moc::"y ce:uin Suimtle C rcq111rements sc.:::p1eme:uary iniar::iauon coilecuan 
=~~ :':\1r.1n11 waste wnic.'1 were 1maosed e!iar:s assoc1a1eci wrth 1ooay s nauc:e. 
ov ::ie Ha:arcous :ind Sohd Waste :=:.?A has ;ready exaancea 11.1 
~ • .:::e::crr.::::ts ai 'l9M (HSWAI wn1c."1 \!.,cerslanaing oi m1r.1r:r w•ste 
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rr.Jr:Olj?Pmrnt pr;:rcllc:cs. Al the same 
time. o1ud111onal data collecuon and 
an.1h·s1s would probabl\· be m:cessarr 
to support specific mod1fica11ons of 
mul11p1e pro\•1s1ons sn lhe ex1slmJ!! 
haz.:rdous waste regulations before 
tho~e re:;uldllor.s would pro\•1ae the 1~·pe 
of ne:oui>1hl~· we cur:endi· behe\•e m1gn1 
be necessar". These uncerta1n11es have 
led us 10 1he conclusion 1ha1 Subutle C 
does not provide an appropruue 
lemplale for a mining wasle 
m:inagemenl program. 

VI. Applic:Jllon of SubliUe D lo Mining 
\\"aste 

· Solid waste that 1s not hazardous 
waste 1s sub1ec: to regulauon under 
Subtitle 0. Thereiore. mmm11 waste. 
w::1ch is included in tne RCR:\ 
dci1mt1on of solid waste 1s currenth· 
covered ov Subtitle 0. CPA beiieves that 
11 can des;sn and implement a prosram 
soec:f1c to m1n1ng waste under Suburle 
D lhal addresses the risks assoc1a1ec 
w11h sucn ""astc. The c:.irrenl Subtlllc 0 
prcpram es1aoi1shes c:ilena wruch arc. 
ior the mos: par1. em;1ror:mental 
performance s1andaras that are used br 
States to 1den11iy un:ic::ep1ai>le soiid 
waste d:sposal pr:icuces or fdc:!111es 
(See 40 CFR Part :?S::'.J These crtter1a 
include. among other 1hm1,1s. standards 
related 10 surface water a1sc.":arges. 
ground-water contamination. and 
endangered species. Because the 
progr:im s cr1tena are aimed pnnc1pall)• 
at municipal anc! 1naus1nal solid waste. 
E?-\ believes they do nol now fully 
address m1n1n2 waste concerns. In 
adc!:uon. many of these c.-::ena. such as 
cont:-ol of disease vectors and bird 
hazaras. are no1 appropna1e ior mining 
\VilSle. 

The Agency 1s currently re\'ISlng these 
C::"lleria for fac:hues lha1 mav receive 
hazardous household wasre "and small 
quan111y tzenerator hazardous waste: 
these re\"1s1ons will not apply 10 mining 
waste which are generally not _ 
cad1sposed w11h such wastes. However. 
the Agency intends to further augment 
the Subtttle D program by developing 
appropriate sianaarm and taking other 
acuons appropnale for mm1ns waste . 
problems. EPA will focus on 1den11f~·1ng 
environmental problems and setting 
pnonues for apply1ns conuola at mining 
11tes with sue.Ii potenual problems as 
high ac1d-genera11on po1enttal, 
rad1aacuv1l)'· asbestos and C:!ramde 
wastes. EP . .),. will aiso deveioo a nsk· 
r::ana!!ement frameworx 10 deve100 

:ioprcprrnre s1andards as necessar:· ro 
protect human health and the 
em·1ronmer.1. EP.4\ will consider 
requirements such as: (1 I A range of 
closure op11on3 10 accommodate 
\'ilr1abic probiems sucn as inf1llrauon 10 
ground ..,,·ater and exposure from fug111ve 
dust: (::J options to define 1a1lored 
controls. including those established by 
the Clean Water Act. 10 address 
problems from runoff 10 surface waler: 
(31 opuons for hqu1d management 
con1rols such as pretreatment of wastes 
pnor 10 disposal. controlled release. or 
liner sys1ems: (4) ground-water 
mon11onn11 options that accom.-nodale 
s11e-spec1!1c vanab1ht}·: and (SJ a range 
of clean-uo options. 

In developing sucn a orograrn. EPA 
\'I.ill use 115 RCRA Secuon 3007 au1hon1y 
10 collect add111onal 1nformanon on the 
nature of m1mng waste. mining waste 
management practices. and mining 
wasre exposure potenual. E!>A believes 
this iluthonty does not hm11 miorma11on 
coliec::on 10 "hazardous·· waste 
1cenuf1ed under Subutle C bul also 
au1nor1zes the coiiecuon of miormauon 
on any sohd waste I.hat the AgenCl' 
reasonab1y beheves may pose a hazard 
wncn 1mprooeri)• managed. (EPA may 
also use this au1hont)' in prepar.ng 
enforcement actions.) Initially. EPA will 
use 1h1s 1niorma1ton to develop a 
program under Subu1le 0. The 
informauon. however. may 1nchca1e the 
need lo recons1de:- Subtitle C for certain 

rr.:r:1n:: sues pose s1:os1an11al lhreau or 
1mm1n-en1 hazaras 10 human health ana 
:~e env1ronmen1. M1ninl!I! waste 
proo1ems c:in also be addressed under 
RCRA Sec:1on iOOZ wh1cn authonzes 
c:uze:i lawsuus for v1ola11ons of SubuUe 
D requirements 1n -10 CFR Part :Si. 

As Eil.'\ develops 1h1s program for 
re~ulaung human health and 
environmental nsks associated with 
mining waste. the Asency may find lhal 
the Subude D approach IS unworkable. 
pernaos because there IS insufficient 
au1honly lo 1mplemen1 an effective 
program (1.e .. the Agency does not 
obt:im oversight and enforcement 
authonl)' under Subutle DJ. or that 
S1a1es lack aaequa1e resources to 
develoo and 1mplemenl I.he program. ln 
suc:i an event. EPA may find 11 
necessarv 10 reexamine use oi Subulle C 
authcnt:!i wuh modified rruning waste 
standards 1n I.lie future. 

EPA has already made prelim1na:i· 
contac:s with Congress 10 discuss I.he 
best aporoach for an eifec:zve m1mns 
waste program. The A!!enCj' intenc!s 10 
1r.:med1a1el)· begin collecung add.:1onal 
recnmc:al. economic. and other rele\·anl 
iniormauon needed for program 
aeveiopmenL and 10 compiete 115 dala 
anal\·s1s by late 1987. EPA hopes to 
propose rev1s1ons 10 the Subutle D 
c::tena that are specific to mining waste 
by mid-1988. 

VU. EP .'\ RCRA Dacie.et . 
mining wasies. The EPA RCRA docicel 1s located a:. 

In spec1i~·mg the approonale Unued States Env1ror.mental 
standards. EPA also will further anal}-ze P:'otection A1.1ency. 
n1sting Feaeral and Stale authonlles E?A RCRA Docket (Sui>-oasemenl). 
and programs and detenmne iuture olOl M SlreeL sw.. -
plans for adr.mustenng thetr m1amg \'vasi:ungton. DC 20460. 
waste programs. Addi11onally. EPA will The docket 11 open &om 9-..30 to 3:JO 
perform anal}'Ses of costs. impacts. and Monaay through Fnday. except for 
benefits and wdl comply fully with Federal holidays. The public must malc.c 
~-ecut1ve Orden 1""'" and 12498. the ~ ....... u an appointment to review docket 
Regulatory Flexibility AcL and the maienals. Call Mia Z."nud at (2021 4i5-
Paoerwork Reducuon AcL 

EPA zs concemed that the laclc. of 9JZi or Kale Blow al (ZDZJ 382-1615 for 
apoo1ntrnenu. • ·· - ' 

Federal oversight and enforcement Copies of I.he rollowans documents arc 
au1hon1y over mining waste controls availabie far vreivmg only in the EP:\ 
unde:- Subutle D of RCRA and · . doclc.el room: 
inadequate.Slate resources 10 develop . · 
and 1mpiemenr m1rung waste prorrams _ 1. Bue & AS1aci11e1 lnC:. 1988. Loc::auan of ._ 
may 1eopard1ze lhe efiecuveness of the ·: Mines and Fac:1an Alfec:nn1 ~pa1ure. 

.Z. C.'tarles River A110ca1es. lllllBi. Esumaied 
program. The Adm1rustrauon lhereiore : . Cosu ta lhe U.S. Uranium and Phaspna1e 
will work with Congress to develop the Muuni lnduscry far Manigemenr of 
necessary authonty. In the intenm. EPA Radioacuve Solid Yla11es. 
w1!l use section :i003 of RCRA and 3. C.'iarles River Anac:a1e1. 1988b. Federal -
sections lCH and 106 of CERCL.'\ 10 see:i\ Nan·EP:\ Rr1ulauan1 Adaressan1 M.1n1ng 
rehef 1n those cases wnere wastes from \\"as1e Prac:ic:es. 
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o:::.ce c: Solle wasce (~-.::-562)/--· :/ l 

Ra.zarC.ous ~asce Divis:.on 
Rec;ior:.s I-X 

. ( 

Ci.rec~ors 

~s ycu ~~cw, !?~ a~~oc~ce~ l~ t~e Feee:a! Re~iste: c~ 
~~ly 3, 1986 (5~ =~ 2450~) t~a: i~ c~C.e: co cccai~ ar.C. mai~tain 
au:~o~iza:io~ t~ aC~!~is:e~ a~C e~:o~:e a RCRA Subtitle C 
hazar:cus was:e ~:og:a~. Sta:es mus: ap?lY fo: au:~crl.zation 
to rec;ulate t~e ~azar=ous c=mpo~en:s a: racioac:ive :ixed waste. 
St:ates whic~ rece~ved final aut~orlza:ion p:ior to July 3 must 
revise t~ei= p:cc;:a~ cy July l, 1988 (or July l, 1989 if a 
st:atutory a~enc~ent is required) to demonst=~te authority to 
regulate t~e haza=:ous components o: radioactive mixed waste. 
Scates initially ap?lying for fi~a! authoriza~ion af~e= July 3, 
1987 must incor:c~a~e t~is provision i~ t~eir application for 
final act~o~iza::.on. To da~e. only one State (Colorado) has 
been authorizec :er ~ixed waste. 

Followi~q p~~lication of the July 3 notice and subsequent 
dialogue wit:~ t~e ~uclear Regulatory Commission (NRC) and others 
regarding t~e uni·rerse of affectee-wastes, it. becaine apparent 
t~at generatcrs of commercial low-level radioactive waste (LLW) 
needed guidance to facilitate delineation o: ~hether their I.LW 
contai~ed a haza=~cus waste su~Ject to RC~ regulation. h~cordingly 
NRC ar.d EPA joinc~y ceveloped the attached guidance to (l) clarify 
t:he definition of commercial mixed low-level radioactive and 
hazardous waste (~ixed LLW} (2) assist generators of commercial 
low-level radioactive waste (LLW) in deter~ining if t~eir LLW are 
radioactive mixed wastes, and (J} answer anticipated questions 
about mixed low-level wastes. 

You s~ould :eel f:ee to consult with the contacts identified 
in the gu~ca:ice =egardi~; specific technical considerations or 
vou: ~av c:~:act 2etty Shac~le:or:, OS~ Mixed ~as:e Coordinator 
cc (FTS) 4i5-95o5. 

Attac~ment -·-



TO ALL NRC LICE~SE~S: 

SUBJECi: GUIDANCE ON THE DE~rNI7i0~ ANO IOENTiFiCATION OF COMME~C!AL MIXED 
LOW-LEVEL RAO[QACTI'IE ANO HAZ.~P.COUS WASTE ANO ANSWERS TO ANTICIPATED 
QUESTIONS 

Under the Resource Conser'lation and Recovery Act (?.CN'i), the U.S. Environmental 
Prctection Agency (E?A) has jur1sd1ct1on ove~ the disposal of solid wastes wit~ 
the exception of source, byproduct, and special nuclear material, which are 
re~ulated by the U.S. Nuclear Requlatory Commission (NRC) under the Atomic 
Energy Act (AE . .\). Lo"w-Levei Radioac-:ive 'Nastes (LL~) contain source, 
byprccuc-:, or s~ec~al nuclear mate~ials, b~t they may also c~ntain chemical 
constituents which are ha:arcous under E?A requlations in 40 CFR Part 261. 
Such wastes are c:mmonly referred to as Mixed Low-Level Radioactive and 
~azardous Waste (Mixed LL~). 

NRC re9ulations exist to control the byproduct, source, and special nuclear 
material components of the Hixed LLW; E?A has the authority and continues 
to develop re9ulaticns to control the hazarcous compor.ent of the Mixed LLW. 
Thus, all of the individual constituents of Mixed LL~ are subject to either 
NRC or E?A regulations. However, when the components are combined to become 
Mixed LLW, r.either agency has exclusive jurisdiction u~~er current Federal 
law. This had led to a situation of dual regulation where both agencies, 
NRC and EPA, regulate the same waste. • 

The enclosed document, aGuidance er. the Definition and tdentificaticr. of 

Commercial Mixed Lo'fl-Level Rad;oactive ancJ Hazardous Waste," was developed 
jointly by the NRC and EPA to aid conur.ercial LLW generators in assessing 
whether they are currently generating Mixed LLW. This guidance is based an NRC 
and E?A re~ulations in effect er. December 1, 1986. In addition to the 



' j ·.;. :..: 2 . {I 0 ~ 2 
2 

def;nition and the methcdclogy for identify1ng M~~e~ LL~, whicn we hereby 
endorse, the staff has prepared answers to anticipated questions fram 

generators which are also included. 

Enclosures: 
As Stated 

Sincerely, 

---=>~·~ 1 
\\ 2- \ )~~---~ -=, I~ 

Jann G. Davis, Oirec~or ~ 
Offic! of Nuclear Material 

Safety and Safeguards 
U. S. Nuciear Re9ulatory Ccirmission 

1 ///- /--:!--
/'.~- ::L/ .A:::_ t)/t?"~ 
v J. ;.:; ns ton Porter 

Assistant A~m1nistratcr 
Office of Solid Waste 

and ~~er;ency Response 
U.S. Environmental 

Protection Agency 
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Gu::~~CE c~ THE oE=!N[TiCN ~~o !JE~T!~!c~r:cN 
CF c::-!ME~C:AL 1'1C:<:~ LCW-LEVE!. RAO rcricE 1/E i'-NO HAZ . .!iROOUS WASTE 

(37 /0l/OS) 

Definition 

Mi.ced Lcw-L2vel Racioac-:~ve and Hazarccus 'Has:e (Mixeo;:: LL~) is defined as waste 
:~a: sa:~sf~es :he defini:icn of low-levei racioac:~ve was:e (LLW) in the Low
Level Rad1cac::ive 1.i/as:e Poiicy Amenc~e.,:s Ac-:. of 1SE5 (LL~'NPAA) and contains 
ha:1r~ous was:e t~at e1:her (l) 1s listed as a ha:a~ccus was:e in Subpar~ 0 of 
40 CF~ Par~ 251 or (Z) causas the LLW :: exn101: any of the ha?ar~ous waste 
charac:e~is:1cs ide~:if1ed in Succar: c of !G c~~ Car~ 251. 

The ~cl1c:, :r::v1ced in t:iis guicance is ceveic:ec fJr c:~me~:1al LL~ jointly by 
:~e U.S. ~uc:lear Re~ula:::ry C::~m1ss1on (NRC) anc :~e U.S. ~~v1ronmental 
P:-o:ei::1on .:.~e'lc:y (:.::~). LL'.i/ ::ia: c:n:.ains :iazar:::us ..-as:es aefined under t!ie · 
Rescu:-:e C:::isar"1at.1cn ana ~ei:::·1e!"", Ac:: (ROA) 1s ,"11xed LL'ill. Under curl""ent 
Fece~al law, sue~ was:a is subJe~: to re~ula:~on :y NRC under the Atomic Energy 
Ac: (AE~). as amence~. anc by E?A under t~e A~~ anc ~C:.t.\, as amended. In the 
acsence of legislaticn t: the cont~ary, management ar.= discosal of this waste 
mus: be concuc~a~ in c:mpliance with NRC anc ~?A or e~uivalent st.ate 
reg:.iiat~ons. 

This guidance p~esan:s a me~hocoloqy (Figu~e 1) t~a: may be used by generators 
of c:mme!""c1a1 L~W t: identify Mixed LLW.· r~:iemen:a~icn of the methodology 
shcula icen:~fy Mixe~ LLW anc aid gene!""atcrs in assassing wnether they are 
c~rl""ently qene!""ating Mixea LLW. Generators are caut~cned, however, that 
ap?licatian cf :he methocology does not affac-: the nee~ to c:mply with 
aaplfc:aoie NRC and E?A regulations. aecausa E?A's reg~ta:ions for hazardous 
waste are c~r:""ently c:~anging, generat~rs should use aocticable regulations 
that are f n affect at ~he time of fmalemen:a:~on of :~e methodology. This 
guidance has ceen pre~ared based on NRC and E?A regula:ions fn effect on 
Oecemoer l, 1986. 

Ao~ltcation of t~is methocoiogy to lcent~fy Mixec LL~ will reveal the 
c:mptexities of the cefinttian of Mixed LLW. If ge'le!""a:ors have specific 
questions acou: whet~e!"" LLW is Mlxed LLW, t~ey shouic ~r:mctly c:~ntact the 
agencies by writing to t~e persons l;stac beiow. 
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For ques:1cns acou: whet~e~ :he 
waste is low-ievei racioac:ive 
was:e, c::int.ac:: 

Or. Sher Bahadur 
01v1sion of ~aste Management 
Ma1l S:=c 623-SS 

2 

U. S. Nuclear Requia::ry Commission 
Wasn1ng:=n, OC 20555 

Met!icd::ilos:1 

For ~~es:1ons aocut whe~her the 
waste is hazardous waste, 
ccntac:: 

Mr. Alan Corson 
Oepu:y Director 
Characterization and 

Assessment Ofvf sion 
Mail Code WH-5628 
U. S. E~v1ronmental 

Protec:ion Agency 
401 M Street, S.W. 
Washing:on, OC 20460 

Steo 1 in :~e me:~cc:lc;y r~qu1res t~at :~e ge~e~a::r cetarmine whether the 
·..tas:e 1s L!..'11 as cef'fned in t:O:e LL.1WPAA. ih1s Ac: cefines L!.W as radicac:ive 
material t~a: (A) is not hign-level radioac:ive waste. spent nuclear fuel, or 
byproduc: material as defined fn sec:ion lle.(Z)·of :ne A~~ (1.e., uranium or 
thorium mill tailir.gs) and (8) the NRC classifies as LLW consistent with 
existing law and fn ac:::irdance with (A). If the generator determines that tl. 
waste 1 s L!..'ill. the generator should proceed to ste!2 2. If the deter:ninatfon 1s 
nega:ive. t~en the waste cannot be Mixed L~~ be~ause it f s not LLW. However, 
the was:e may be anc:her radioactive or hazar~ous was:e regulated under AEA, 
RC~. er bc:n s:at~tes. 

Steo 2. r=an~ify Lis~ed Hazardous Waste 

In s:ap 2, t~e generator deter::iines whether the LLW c:ntafns any hazardous 
wastes listed in Sucoart 0 of 40 C~ Part 251. Subpart 0 of Part 261 is 
reproduced in Appencix I of this guidance. LLW is Mixed LLW if ft contains any 
hazardous wastes scecifically listed fn Subpar~ 0 of 40 CF~ Part 261. Listed 
hazardous wastes fncluce hazardous waste streams from soecific and non~specific 
sources 11stad fn 40 CF~ Parts 261.31 and 261.32 and discarded commercial 
chemical prcduc:s 11sted 1n 40 CF~ Part 251.33. The generator fs responsible 
for deter:nining whet~er LLW c::intains listed hazardous wastes. The 
ceter~ina:ion snould be based on knowledge of the process that generates the 
waste. For examcle, if a process produces LLW that contains spent solvents 
t~at are s~ecifically listed in the tables of Subpar~ 0 of Part 261, the 
generator should suspect that the waste is Mixed LLW. 



S1 4 :j 2 • 0 0 - 2 

2 

material, and (2) t:ie tailings or wdstes pr:c~ce~ by the ext:-ac:1on or 
- c::icent:-a:icn of uranium or thorium fr:~ an:t ore processed primar1 ly far 

its sour:e ma:2rial content. 

Source, special nuclear, and byproduc: materials, however, may be mixed with 
other radioac:ive or non-radioac:1ve mater1als that are not source, special 
nuclear, or byproduc: mater1als. For example, tritium may be contained in 
toluene, a nonnalogenated arcma:ic solve~t. Consistent with the deffnft1on of 
byproduc: materiai, t~e t:-1~1um may be ::~sidere~ a byproduc: material, while 
t~e :oluene t~at c:n:a1ns the ::-1:1um would no: be byprccuc: material. 
Mixt~res of toluene and tritium could satisfy the definition of Mixed LL~ 
be~ause they c:nta1n listed ha:ar:ous waste (spen: t:luene) and tritium that 
may qual1fy as LL~ if it has been produced by ac:~vi:fes regulated by NRC under 
t!ie AEA. 

2. What are some exampies of Mixed LLW? 

A prel :m1na:-y s;.ir'le:t ;:e .. fcr~ea for :::e Ni\C 1cen:: :=;e':! :·.,o potential types of 
Mi xei: U .. 'tl: 

0 LLW c:ntaining organic liquids, sue~ as scintillation liquids and 
vials; organic lab liquids; sludges; and cleaning, 
de~reasing, and miscellaneous solvents. 

0 LLW c~ntaining heavy metals, such as discar:ed lead shielding, 
disca:-~ed lined containers, and lead oxide drass containing 
uran~um oxide; light watar reac::r (LWR) process wastes 
con~a1ning chrcmate ana LWR cec~ntamination resins containing 
chrcrn1um; and merc~rJ amalgam in :~ash. 

The prelfminar1 survey concluded that potential Mixed LLW comprises a small 
percentage cf all LL~. For example, LLW containing organic liquids accounted 
for aporoximately 2.J: by volume of LLW reoar:ed fn t~e preliminary survey 
(Bowerman, e~ al., !985). 

An eariier survey identified a more diverse universe af potential Mixed LLW 
including wastes that contained aldehydes, aliphatic halogenated hydrocarbons, 
al~anes, alkenes, amino acids, aromatic hydrocaroons, chelating agents, esters, 
ethers, ketones, ni::-osamines, nucleotides, pesticides, phenalfc compounds, 
purines, resins, steroids, and vitamins (General Research Corporation, 1980). 
HRC also anticipates that additional LLW may be identified as Mixed LLW 1n the 
future, as generators implement the definition of Mixed LLW and as E?A revises 
the definition of hazardous waste. 



... .... I : •• -:: .. :;: ;E ::~ . 

9432. uo::.2 
] 
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.. as::s :e c:::s;ce .. ec :-tued L! . .'.¥? 

A deter:tnnation that radioac:ive wastes ar'! betc.,., rei;rJlatory c:nce:-:'I (BRC) fer 
radioac:iv1:y may affec: ho.,., tne wastes are managed or aisclrded, but ft daes 
nat affec: tne legal s:a:us of the wastes. Scecif~cally, their status with 
respec: ta the cefin1tion af Mixed LLW dces nat c~ange. BRC was:e is still LLW 
because it satisfies the definition of LL~ in the LL~~PAA and is withfn the 
NRC's jurisc1c:ic:'lal au:~ort:y under :he A~~-

When rad1oac::ve waste c:nta1ns suffic!e~:!y Jc.,., c:::ce~:ra:1ons or quantities 
of radionuclices, NRC may find t~at t~ey c: net nee~:: be managed or disposed 
of as racioac:tve was:es. For NRC t: make sue~ a f1nc~ng, managemen~ and 
dis~osal of :he was:e mus: not posa an uncue rac1oicgical risk to the publfc 
and :he env1ronmen:. However, NRC's de~er~1r.at1cn :~a: the radfoac:ive content 
of the wastes is below NRC requla:~ry c:r.ce .. ;-; coes not relieve licensees from 
c:mcliance ~it~ a::licaole rules cf o:her a;e":::1es ;cve .. n1n9 non-radiologtcal 
hazarcs (e.;., re~ula:~ons of c?A er :~e Oe:ar~~en: :f Transoortation). 

ihe .. eF:re, s::~e :~c . .,castes may s::11 ::e :::::isiC::!'":!C :-!:xed LLW if they c::ntatn 
ha=ar::us ~astes ~~a: nave been lis:ec 1n Su::ar: a cf 40 CF~ Par: 251 or that 
cause t~e LL~ :~ ~xr.i~i: any of t~e hazar:cus c~arac::!rist:cs cescribed fn 
Suopar: C of ~O CF~ Par~ 261. SRC Mixed LLW may be managed without regard to 
tts radioac~ivity (~u: i: mus: st.~11 be managed as a nazar~ous waste fn 
c:moliance with E?A' s regulat.ions for hazarc:cus wa.s:e generation, storaqe, 
transpcr~aticn, trea:::ent, and discosal (cf. 40 Cr~ Pa.r~s Z6Z throuqh Z56)). 

4. If! use c~e~icals in my process that are icen:~fied by E?A as hazarcous 
cons:it:.:ents, Si1ouic:! I assume that my LLW is Mixed LL'N? 

No. Lew-level rac1oac:ive waste t~a: c~ntains hazar:::us constituents may not 
necessarily be ~ixed LL~. As defined above, Mixed L~N is LLW that contafns a 
known hazarcous waste (i.e., a lis:ed hazarcous wast.a) or that exhibits one or 
more of the ha?!r:=us c~arac~eristics because it c~n:ains non-AEA materials. 
For wastes that are not listed in Succar~ 0 of 40 C~~ ?art 261, testing fs not 
necessarily required to 11 determine 11 whetner t!':e LL'N exhibits any of the 
hazardous c~arac~eristics. A qenerator may be aole to determine whether the 
LL'.rl is Mtxed LL'# based on knowledge of the . .,as:e c~arac:erist.ics or the process 
that generates the LLW. 

Fur:her::'lore, ff the generator normally sesrega:es LLW fr:m hazardous and other 
types of wastes, :~e:-e is no need :~ assume tnat hazardous wastes may have been 
inadvertently mixed with LLW or to inspect eac~ container or receptacle ta 
ensure tha~ inacver~ent mixing has not oc:ur~ed. Alt~ough the generator 1s 
subject to RC?.A inspec:ions and m~s: foilo.,., the manifest, pre-transport, and 
ot~er requirements of 40 CF~ Par: 252, the ge~e:-at~r is nc: re~uired to 
cemc~s:~a~e t~at eve .. y LLW c:n~line'" dces nc: c:n:ain hazardous waste. 

-
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::. ',oJha:. are:=~ a!'!C .'IRC c~rr!!"l:!y :::c1ng ::: accres:i ':~e :·H:cec L~W 1ssue, and 
wnat-s~ould genera:::rs do in tne in:er1m before a regulat::ry ?rogram for Mixed 
U .. .'.il is esuolished? 

An 1ncentive ex1st~ for generators ta mln1mize the generat~on of Mfxed LL~ 
because Mixed LLW must currently be managed and diS?OSed of in compliance with 
:~e regulator/ controls of both E?A and NRC. These dual regulatory controls 
c:mplicate management and disposal of the waste. NRC and E?A are presently 
wor~1ng :=;ether t: develop guidance for generators and disoosal site operators 
on :::e manage'llent, t:-ea:::ient, ana disposal of Mixed LLW. In the fnt.erim, 
ge~era:ors are e~c::uraged to m1n1m1:e tne generation of Mixed LLW through 
manage'llen~ prac:1ces such as was:e segregation and materials trackfng. 
Generators and waste handlers are also encouraged :o consider trea~rnent 
tec~niques to reduce the amc~nt and hazards of Mixed LLW requiring licensed 
land cis~osal. Kemcf et al (1986) pre~ared a preliminary evaluation of current 
prac-:1::es anc pc:e'l:ulmanage'Tle'lt oot1o:is for Mixed LLW. Current discosal 
s~:e cce~a:ors mus: ceve:oo ar.c operate fac~lities to disease of Mfxed LLW fn 
c:~:i:ance ~~:~ oc:~ NRC anc E?A re~u1re'1lents or ce!se dis?osing cf Mixed LLW. 
L~:;'lse~s s~::ulc r!~:;~1ze :~a: all of :.~ese ac-:1v~ties mus~ be performed in 
c:~:i1ar.ce w;:~ =~~i1~aoie NRC requ1r!ments in 10 C~~ Par~s 20, 30, 40, Su, 61, 
a~c·10, ar.c a~~l;cl:ie :?A r!~uirements in 40 C~~ ?ar~s 124, and 250 t~rough 

. 270, or a~;::lic.?oie S:ate re~u1rements. 

6. What shculd I cc if I believe that the RC~ regulations are inconsistent 
with t~e A~~ regulations? 

Se~:~on 1006 of RCM s:a.:es t!":at, "Nothing in t~is Ac-: shall be c:::instrued t~ 
a~:ly to (or t::i aut~orize any stlte, interstate, or local authority to regulate 
any ac:ivi:y or suos:ance wnic~ is subjec~ to .•. the Atomic Energy Act of 
lSS4 (42 U. S. C. 2011 and following) except to t~e extent that such 
aooiicaticn (er regulation) is not inc:nsistent wit~ the requirements of sue~ 
(Ac~]. 11 This provision allows the modification of the RCaA reauirements when 
they are found to be inconsistent with the AEA re~uirements. "Inconsistent" 
incluces sit~ations where satisfying bot~ sets of regulations (RCRA and AEA 
re~ulations) would inc~ease the radiation hazard, wouid be tec~nically 
infeasible, or would violate na:ional security in:eres:s. Variances from the 
RC~ requirements may be granted to generators, t~ansporters, and facilities. 
toa~ t~eat, store, or dispose of Mixed LLW. 

NRC license!s may petition for variances frcm RCN\ requirements when they 
believe that application of one or more of these ~equirements would be 
inconsistent with the AEA. NRC licensees should first discuss the 
inconsistency with NRC prior to preparing the petition. NRC's review 

-will ensure tha: t~e licensees' inte~?reta:ions of the A~~ requirements 
are correc-: and tha~ t!':e reasons for the variance petition are tec~nically 
sound. 

-. 
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7. Hew can [ c::a:~ ~!~rese~:J:·~e samoles or ~e~a~~;eneous t:-1sn included in 
LL'.il ·::::: perfcr::i t:ie na:a:-:::::::us c::arac:.er1 s::cs :.as:.s? 

Sefore disc~ss1ng t!':e c::::llec:1cn or rep:-esentati 1e samcles of waste, generators 
are reminded t!':at :!':ey are nc:. required to test 111 LLW to detenn;ne ff the 
was:e c::::n:a1ns hazarcous was:es that cause t~e LL~ to exh1bit the hazardous 
waste cnarac:er1st1cs. Suen comprenensive test1ng of all LLW would likely 
violate the principle of kee~ing radiological exposures ~s low as f s reasonably 
ach1evacle. Genera::rs snould sele~: testing as a basis for deter:n;ning. 
wnet~er the LL~ exn1bits any of the ha:arcous waste c!':arac:eristics ff they 
cannot ~ake t::e ce:erm1na:1cn based on t~e1r ~nowled;e of the process that 
generates the LL~. 

Representative samcles of waste snould be c::::llec~ed for test;ng fn accordance 
witn E?A 1 s regulations 1n 40 CF~ Par: 251.ZO(c), whic~ state that waste samples 
c:ile~:ac us;ng ac~iic1ole me:~cds scec~fied in Appendix I of Part 261 will be 
c:ns:cered as re~resent~:1ve samcies for ha:arcous characteristics testing. 
This aocencix has bee~ inclucea 1n its e~:ire:y fn Appendix II of this 
su1cance. Tr.e sa=:iin; :e~::n1aues cesc~:ced in A:oe~cix I of Par~ 251 apply to 
ex::-emeiy ~7sc:us i:~uids, f1y asn-ii~e matep~al, c:n:ainer1zed liquid wastes, 
and lfqu1d was:es fn p1:s, pcncs, lagccns, and st~ilar reservoirs. In the 
aosenca of guidance aoou: samcling heter~;ene~us was:.es, generators should use 
aoprc~ria:e por:ions of the sampl1ng met!':ods desc~ioea in Appendix I of Part 
251 in c:mcir.ation witn ot~el"' met~cds to ccl1ec:, t~ the maximum extent 
prac~icaole, re~resentative samples of the was:e to be tested. 

8cwer~an, a. S., Ke~of, C. R., Mac~enzie, 0. R., Sisk:nd, 8. and P. L. 
Pfc:~ulo, !SSS, 11 An Analysis cf Low-Level Was:es: Review of Hazardous 
Waste Regula:icns and Iaent.~fication of Racioac-:ive Mixed Wastes, 11 

NURE~/CR-~~06, U. S. Nuclear Regulatory Cc:::.~issicn. 

General Resear::h Ccri'oration, 1980, 11 St1.:C:y of Chemical Toxic:;ty of Low-Level 
Wastes, 11 NURE·'.;/C:l-179j, U. S. Nuclear" Regulatory Commission. 

Kempf, C.R., Mac:l<enzie, 0. R., and B. S. Bowerman, 1936, "Management a·f 
Radioac:-:.fve Mixed 'Nas:es in C::mme:""cial Low-Level '.ilastas, 11 NUREG/CR-4450, 
U. S. Nuclear Regulatory Ccmmission. 

--
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UNITEC STATES ENVIRONMENTAL PROTEC'710N AGC:NCY 

WASHINGTON, CC. ZOAllO 

Ol'lllCI! Oii 
.~UG 7 ICg? 

• J SQLIO WAST! ANO EM .. •OINCY "ISPC"' 

MEMORANDUM 

SUBJECT: Land Disposal Restr1ctions 

FROM: Timot!'ly Fie 1 ds, Jr._, Of rector 
-~--r ~~ergency Response Div1s1on 

TO: Suoerfund Branen Chiefs, Regions I-X 
OHM Coordinators, Re91ons I-X 

The Office of E~ergency and Remedial Response has prepared the attached 
sumndry of the land disposal restric:ions mandated under the 1984 amendments 
to the Resource Conservation and Recovery Ac: (RCRA). Th1s summary is still 
be~na reviewe~ w1th1n Headauarters, but I am sending :ne Regions an advance 
cooy.of tne document because this information ts critical to the ongoing opera
tions of the Suoerfund program, espec1ally for removal ac:ions. In particular. 
r want to bring your ac:ention to page 15 of tne summa,..J. EPA expects that 
the Federal Register notice discussed on that page will be published next week. 
and it 1s 1mcortant that the Regions revil!'llf the notice and provide cormients ta 
Headquarters. We will be contacting the Regions next week to notify them of 
the exact publication date. 

The final 1 signed summary of the land disposal restrictions should be 
sent to the Regions shortly. I do not expec: it to contain major changes from 
this advance draft. 

Attachment 

cc: Clem Rastatter 
Russ Wyer 
John Riley 
Ha ~ Gref!nwaod 
L 1 oyd Gue ref 
Elaine Stanley 
John Cunn1 ngham 
Frank Russo 
Jean Schumann 



UNITED ST A TES ENVIRONMENTAL PROTECTION AGENCY 

W ASHINGTO.N, 0 C %0460 

OFFICE OF 
SOI.ID W ... STE AND l!'lolEAGENCY RESPONSE 

MEMORANDUM 

SUBJECT: Land Disposal Restrictions ( ~ 
FROM: Henry L. Longest I I, Di rector Cf7, ~ 

Office of Emergency and Remedial ./e~panse 
Gene Lucero, Director ~~PJA I, / '·~ n r'O 
Office of Waste Programs t':f7irce~ 1 

TO: Waste Management Division Directors, Regions I-X 
Environmental Ser~ices Division Directors, Regions I, VI, and VII 

As you know, in Novemoer 1986, E?A promulgated regulations restrictinq the 
land disposal of certain solvent and dioxin wastes pursuant to the 1984 amend
ments of the Resource Conservation and Recovery Act (RCRA). The effective date 
of these regulations far Superfund response action wastes, however, was extended 
until November 1988. On July 8, 1987, EPA published the second set of land 
disposal restriction (LOR) regulations, which addresses the •california list" 
wastes. The California list wastes include liquid and non-liquid wastes 
containing halogenated organic compounds (HOCs), and liquid wastes containing 
polychlorinated biphenyls (PC8s) 1 corrosives, free cyanides, and certain metals. 
As of July 8, 1987, land disoasal prohibitions took effect for Suoerfund for the 
following California list wastes: d1lute HOC wastewaters, PCBs, corros1ves, free 
cyanides and the metals. An extension of the effect1ve date has been granted for 
the remain1ng HOC wastes. 

The purpose of this memorandum is to summarize the LOR prov1s1ons that 
took effect on that date, and to inform you of the issues that are still being 
resolved in Headquarters regarding Superfund implementation of LDR requirements. 
More explicit guidance on Superfund compliance with the solvent, dioxin, 
California list, and other LOR provisions is forthcoming. Separate guidance will 
also be provided on LOR issues encountered in PRP negotiations. Until that time, 
the Regions should contact Headquarters if questions arise regarding compliance 
with the restrictions on land disposal of the California list wastes. In addition. 
this memorandum requests that the Regions review and co11111ent on a Notice of Data 
Availability and Request for Comment which will be published in the Federal 
Register in the near future, and will address free cyanide and metal wastes. 
Due to the significant impact LOR will have on the Superfund program, the Regions 
should give high priority to this review. 
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Section I of Attachment A summar1zes· the major LOR prov1s1ons and 
indicates issues that must st1ll be resolved regarding Superfund implementa
tion of those provisions. Section II of Attachment A descr1bes the specific 
prohibitions on the California list wastes. Attachment Bis a copy of the 
November 1986 Federal Re91ster that promulgates the overall LOR framework and 
the solvent and d1ox1n land dlsposal restrictions. Attachment C f s a copy of 
a Federal Register correction notice published 1n June 1987 1 which modifies the 
1986 rule. Attachment 0 is a copy of the July 1987 California list regulations. 

Questions regarding removal program compliance with the land disposal 
restrictions should be directed to Jean Schumann of the Emergency Response 
Division (FTS 382-4671). Questions regarding remedial program compliance 
should be directed to John Cunningham of the Hazardous Site Control D1v1s1on 
(FTS 382-2446), and enforcement-related questions should be directed to 
Frank Russo of the CERCLA Enforcement D1vision (FTS 382-4838). 

Attachments: A - Summary of Major LOR Provisions and California List 
Prohibitions 

8 - November 7, 1986 Federal Register 
(LOR Framework and Solvent/Oiox1n Regulations) 

C - June 4, 1987 Federal Register 
(Correction Not1ce) 

D - July 8, 1987 Federal Re ister 
(California Ltst Regu at1ons 

cc: (without Attachments B, C, and D): 

Marcia Williams 
Superfund Branch Chiefs, Regions I-X 
OHM Coordinators, Regions I-X 
Clem Rastatter 
Russ Wyer 
T;mothy Fields 
Mark Greenwood 
L 1 oyd Gue ref 
Elaine Stanley 
Sylvia Lowrance 
Joe Carra 
Arthur Wehsman 
Phil Jalbert 
Steve 511 verman 
Gary Jones1 
John Cunningham 
Frank Russo 
.Jean Schumann 
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I. SUMMARY OF MAJOR LOR PROV[SIONS 

A. [ntraduction 

The Hazardous and Solid Waste Amendments ta the Resource Conservation 
and Recovery Act (RCRA) were enacted on November 8, 1984. Among other 
things, these amendments require EPA to evaluate all hazardous wastes 
according to a strict schedule to determine whether land disposal of these 
wastes is protective of human health and the environment. For wastes that 
are restricted from land disposal. the amendments require EPA to set levels 
or methods of treatment which substantially diminish a waste's toxicity or 
reduce the 11kelihood that a waste's hazardous constituents will migrate. 
Beyond specified dates, restricted wastes which do not meet these treatment 
standards are prohibited from land disposal (unless the waste fs subject to 
an exemption or variance. discussed later in this document). In accordance 
with the amendments, 1f EPA fails to set treatment standards for a particular 
waste by the scheduled deadline, that waste is automat1cally prohibited from 
land disposal. 

On Novemoer 7, 1986, EPA promulgated the f1rs: set of land disposal 
restriction (LDR) regulations. This rule es:acl ishes the framework for 
implementing the LOR program. Sec:ion I of this cocument summarizes the 
major provisions of the RCRA amendments and t~e Novemoer 1986 regulations. 

B. Applicability 

The land disposal regulations apply to hazardous wastes placed in land 
disposal units. ~Land disposal" is defined as placement in or on the land 
and includes, but is not limited to: placement ;n a landfill, surface 
impoundment, was:e pile, land treatment facility, salt dome or salt bed 
formation, underground cave or mine. Also included is placement in a 
concrete vault or bunker intended for disposal purposes (40 CFR Section 
268.2(a)). For the purposes of this definition, open detonation and open 
burning are not considered uland disposal~~ but rather, are methods of 
thennal treatment. At a later date. prohibitions will also be imposed on 
the disposal of hazardous wastes in injection wells. 

LOR applies only to h~zardous wastes placed in land disposal units after 
the effective dates of the prohibitions. Wastes placed fn the land prior to 
the effective dates of the prohibitions (and not removed) are not covered by 
the regulations. For example, if wastes placed in the land prior to the 
effective date are later treated in-situ, they are not subject to the require
ments of LOR. However, if wastes are removed from land disposal after the 
effective date, the wastes must meet the applicable treatment standards 
before subsequent new placement in the land. 
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To date, Headquarters has determined that the fol lawing scenarios 
do not constitute new •placement," and therefore, that the land disposal 
restrictions are not applicable: 

0 Waste is consol1dated within a unit or area of contamination. 

0 Waste is capped in place, including grading prior to capping. 

0 Waste is treated in-situ. 

Other scenarios have been identified that do constitute placement, and 
therefore, trigger the lana disposal restrictions: 

0 

0 

Waste from dlfferent un1ts or areas of contamination is 
consolidated into one un1t or area of contamination. 

Waste is treated outside a un1t or area of contamination, and 
rede~osited into the same unit or area of contam1nation. 

(Note that in many casas tnere are no defined "units~ at Superfund sites, 
but rather, areas of contamination which could be considered units under 
RCRA.) Future guidance will provide more detail on the definition of 
placement. 

The land disposal prohibitions apply to was~~s placed in the land as 
well as to waste treatment residues placed in tne land. Therefore, ff the 
recycling or other treatment of a restricted waste includes land disposal 
of treatment residues, these residuals must meet applicable treatment 
standards. 

Wastes which are placed into storage before the prohibition effect;ve 
date are not subject to the LOR restrictions on storage. However, wastes 
taken out of storage after the effective date must meet applicable treat
ment standards prior to land disposal. 

The land disposal restrictions apply to both interim status and 
permitted facilities. 

C. Schedule for Land Disposal Restrictions 

The effective dates for the land disposal restrictions under the 1984 
RCRA amendments are set forth in Table 1 (page 3). The listed wastes are 
banned from land disposal on the effective dates unless the waste stream 
or residuP. from treatment of the waste stream meets specified treatment 
standards. (Exemptions from this schedule are discussed 1n Section I.D. 
and alternatives to meeting treatment standards are explained in Section 
I.H.) 

0. Exemptions from LOR Schedule 

The 1984 RC~A amendments and the LOR regulations p~ovide exempt;ons 
and variances from the LOR schedule as set forth in Table 2 (page 4). 
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TABLE 1 

LOR Schedu 1 e 

WASTE 

Spent solvent wastes 
(FOOl, F002, F003, F004, FOOS) 

Dioxin-containing wastes 
(F020, F02l, F022, F023, F026, 
F027, F028) 

California list wastes 

First third of all ranked and 
listed RCRA hazardous wastes 

Second third of all ranked and 
listed RCRA hazardous wastes 

All remaining ranked and listed 
RCRA hazardous waste and all 
RCRA characteristic hazardous 
wastes 

Any RCRA hazardous waste listed or 
identified under RCRA 3001 after 
November 8, 1984 

BAN EFFECTIVE DATE 

November 8, 1986 

November 8, 1986 

July a, 1987 

August 8, 1988 

June a' 1989 

May 8, 1990 

Within six months of 
listing or 
identification 



-4-

TABLE 2 

Exemptions from LOR Schedule 

WASTE 

All soil and deoris wastes from 
from CERCLA response• and RCRA 
corrective actions 

All ~CRA-listed dioxin wastes 

All RCRA-listed solvent wastes from 
CERCLA response and RCRA correct1ve 
actions (non-soil and debris) 

Smal 1-quantity generators (100 kg -
1000 kg per month) of RC~A solvent 
was:es 

Solvent-water mixtures, solvent
contain1ng sludges, or solvent
contaminated soil or solids 
(non-CERCLA or RCRA corrective 
action) containing less than 
1 percent total FOOl-FOOS 
solvent constituents as initially 
generated 

Liquid and non-liquid hazardous 
wastes containing HOCs in total 
concentration greater than or 
equal to 1,000 mg/1, or 1,000 
mg/kg, respectively (except for 
dilute HOC wastewaters, defined 
in Section II) 

EXE~PTION/VARIANCE 

Statutory two-year exemp
tion from effective date 
until November 8, 1988 

Re9ulatory two-year 
national variance until 
November 8, 1988 

Regulatory two-year 
national variance until 
November 8, 1988 

Regulatory two-year 
national variance unt11 
November 8, 1988 

Re9ulatory two-year 
national variance until 
November 8, 1988 

Regulatory two-year 
national variance until 
July 8, 1989 

•Soil and debris have been defined to include soil, dirt, and rock as well 
as natural and manufactured materials, such as contaminated wood, stumps, 
clothing, equipment, building materials, storage containers, and liners. 
The definition does not include bulk wastes that are not contaminated soil 
or debris. Only soil and debris resulting from CERCLA 104 and 106 (enforce
ment) actions are included in this exemption. State-ordered, State-funded, 
or private-par:y funded response wastes are not entitled to this exemption 
if CERCLA sec:ion 104 or 106 authority is not utilized, even if section 107 
is usea for purposes of invoking liability. 
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E. Treatment ·Standards 

LOR proh1bits land dlsposal of restr1cte1 wastes after the effect1ve 
date unless spec1fied treatment standards are me!. (Alternatives to 
meetin~ the treatment standards are discussed in Section I.H.) Treatment 
standards may be expressed as: 1) concentration-based performance standards 
{concentrations in t~e total waste or in a waste extract), or 2) specified 
methods of treatment. Treatment standards are generally based on the best 
demonstrated available technology (BOAT) for treatment of that waste. 

If the treatment standard is expressed as a waste concentration or a 
concentration in a waste extract, any treatment technology that meets this 
performance standard may be used to treat the waste pr1or to land disposal. 
If the standard is expressed as a specific technology, that technology must 
generally be used to treat the waste prior to land dlsposal. 

In the November 7, 1986 LOR regulations, treatment standards were 
establ fshed for the RCRA-lfsted solvent and dioxin wastes (see Table 3 
on the next page). These treatment standards are expressed as concentra
tions in a waste extrac~ {40 CFR Section 268.41). The July 8, 1987 rule 
estaolishes treatment standards for the California list PCB and HOC wastes 
(except for dilute HOC wastewaters). These treat~e~t standards, discussed 
1n more deta1l 1n Section II of this document, are expressed as specific 
technologies (e.g., t~ermal treatment). Treatment standards for the remain
ing wastes will be evaluated according to the schedule set for-th in Table 1. 

Treatment standards are to be used only for disposal purposes, not 
as cleanup standards. In fact, sites may be cle!ned to levels lower than 
the treatment standards. 

F. Single vs. Multiple Constituent LOR Wastes 

Single constituent LOR wastes must meet the treatment standard 
specified for that waste. For example, a wastewater containing 6 percent 
solvents by weight, with chlorobenzene the only LOR constituent at a 
concentration of 1.63 milligrams per liter (mg/l}, must be treated with 
a·technology capable of achieving a chlorobenzene concentration of less 
than 0.15 mg/1, the chlorobenzene treatment standard (see Table 3}. 

Multiple constituent LOR wastes must meet the treatment standards 
for each restricted waste. For example, assume a spent solvent waste 
contained the following: 

LOR Constituent 

(l} acetone 

(2) methylene chloride 

(3) trichloroethylene {TCE} 

Concentration 

0.75 mg/l 

1.20 mg/1 

0.87 mg/1 

Treatment Standard 

0.59 mg/1 

0.96 mg/1 

0.091 mg/1 
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Table J 

Solvent and 01ox1n Treatment Standards 

FOOl - FOOS 
Solvent 
Constituents 

Acetone 
n-Butyl alcohol 
earoon disulfide 
Carbon tetrachloride 
Chlorobenzene 
Cresols (and cresylic acid) 
Cyclohexanone 
l,2-0ichlorobenzene 
Ethyl acetate 
Ethyl benzene 
Ethyl ether 
Isobutanol 
Methanol 
Methylene chloride 
Methylene chloride (from 

pharmaceutical ;ndustry) 
Methyl ethyl ketone 
Methyl isobutyl ketone 
Nitrobenzene 
Pyridine 
Tetrachloroethylene 
Toluene 
1,1,l-Trichloroethane 
l,l,2-Trichloro-1,2,2-

tri fl uoroethane 
Trichloroethylene 
Trichlorofluoromethane 
Xylene 

LOR Dioxins 

Hexachlorodibenzo-p-dioxins 
Hexachlorodibenzofurans 
Pentachlorod1benzo-p-dioxins 
Pentachlorodibenzofurans 
Tetrachlorodibenzo-p-dioxins 
Tetrachlorodibenzofurans 

LOR Chloroohenols 

2,4,5-Trichlorophenol 
2,4,6-Trichlorophenol 
2,3,4,6-Tetrachlorophenol 
Pe~tachlorophenol 

Extract Concentrations (mg/1) 

Wastewater 

0.05 
s.o 
1.05 
a.as 
a.15 
2.82 
a.125 
0.65 
a.as 
a.as 
a.as 
s.a 
a.2s 
0.20 

12.7 
a.as 
a.OS 
0.66 
1.12 
0.079 
1.12 
l.as 
1.05 
0.062 
a.as 
a.as 

Ex tr-act 
Concentration (ppb) 

< 1.0 
< 1.0 
< 1.0 
< 1.0 
< 1.0 
< 1.0 

Extract 
Concentration (porn) 

< 0.05 
< a.as 
< 0.10 
< 0.01 

Other 

O.S9 
s.o 
4.81 
0.96 
0.05 
0.75 
a.75 
0.12S 
0.75 
O.OS3 
0.75 
5.0 
0.75 
0.96 

0.96 
0.75 
0.33 
0.125 
0.33 
0.05 
0.33 
0.41 

0.96 
0.091 
0.96 
0.15 



-7-

The waste mus~ then be treated usi~g a treat~e~t te~hnolo9y capable of 
meeting the treatment standards for acetone, methyle~e chloride, and TCE. 
Similarly, if a hazardous waste conta1ned proh1bite~ levels of HOCs and 
a California list me~at, the waste would be proh1bited from land disposal 
until it was in compliance with LOR requirements for both HOCs and the 
restricted metal. 

Note, however, that for multiple constituent wastes the prohibition 
effective date for each individual constituent would also be applicable. 
Thus. for a mixed non-liquid HOC/California list metal waste, the statutory 
prohibit1on on the metal is effective in 1987, but the HOC restriction is 
not effective until 1989. Until 1989, therefore, the only applicable 
restr1ct1on 1s the metal proh1b1tion. 

G. Single Constituent Addressed Under Multiple Rulemakings 

Where a single constituent is addressed under more than one rulemaking, 
the applicable treatment standard is that for the more specific waste 
stream. For example, an HOC-containing waste that~also covered by the 
FOO[ spent solvent listing is prohibited from land disposal according to 
the effective date for the solvent regulation and must be treated to the 
level spec1fied in t~at rule for FOOl waste. 

H. Alternatives to Meeting the Treatment Standard 

If the treatment standard for an LOR waste cannot be met. several 
alternatives are available: 

(i) Obtain a Treatability Variance (§ 268.44) 

In some cases, it may not be possible to treat a waste to the speci
fied level, or a specified technology may not be appropriate for a waste. 
A treatability variance allows the re9ulatory standard to be modified on 
a waste-specific basis for wastes that are significantly different from 
the wastes evaluated by EPA in setting the treatment standards and. 
therefore, cannot be treated to the applicable standard. Table 4 lists 
the major information requirements required in a petition for a variance 
from a treatment standard. Headquarters is currently developing treat
abil ity variance procedures specifically for Superfund wastes. 

(ii) Obtain an Eauivalent Treatment Method Petition (§ 268.42(b)) 

This alternative is available for LOR wastes where the treatment 
standard is expressed as a specific technology. Section 268.42(b) pro
vides that any person may submit a petition to EPA demonstrating that 
an alternative treatment method can achieve a measure of performance 
equivalent to that achieved by the specified treatment technology. 
Headquarters is currently developing petition procedures specifically 
for Superfund wastes. 
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Tab~e 4 

Major Information Requirements for a Pe~1tion 

for a Variance from a Tre!tment Standard 

A detailed description of the petitioner's waste (including data 
and information on the physical and chemical characteristics of 
the waste) that EPA can use to compare the petitioner's waste to 
the wastes considered by EPA in developing BOAT. 

If the waste has been treated, a description of the treatment 
system, including the process design, operating cond1t1ons, and 
an explanation of why the treatment standard cannot be achieved 
using the treatment system, or an explanation of why the specified 
treatment technology is inappropriate for the petitioner's waste. 

If the waste has not been treated, an explanation of why the 
petit1oner bel1eves the waste w1ll react to treatment differently 
from the wastes evaluated by EPA in developing the treatment 
standard. 

A description of any alternative treatment systems examined by 
the petitioner, and, as appropriate, the concentrations that 
can be achieved by applying such treatment to the waste. 

The dates of the sampling and testing. 

A description of the methodologies and equipment used to obtain 
representative samples. 

A description of the sample handling and preparation techniques. 

A description of the tests performed (including results). 
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(111) Obta1n a Case-by-Case Exten~1on (§ 26a.S) 

In cases where the treatment or disposal capacity cannot reasonably be 
made available by the effective date of the lana a1sposal proh1b1t1ons. the 
the effective date can be extended for up to one year. Th1s extension may 
be renewed one time, for a total possible extension of two years. The 
petition for the extension must demonstrate, among other th1ngs 1 that the 
generator has made a good faith effort to locate adequate treatment. 
recovery, or disposal capacity and that he has entered into a binding con
tract to provide such capacity at""a future time. During the extension 
period, wastes may be disposed in a landfill or surface impoundment 1f the 
facility meets minimum specified technological requirements. 

Headquarters is currently evaluating whether use of such extensions is 
appropriate for Superfund wastes. 

(iv) Obtain a No Migration Petition (§ 268.6) 

EPA will consider allowing land disposal of restricted wastes if a 
petitioner can demons~rate, to a reasonable degree of certainty, that such 
disposal will not allow migration of hazardous cons:1tuents from the dis
posal unit or inJection zone for as long as the wastes remain hazardous. 
In general, a successful "no migration" petition will allow land disposal 
only of a specific waste at a specific facility. Table 5 lists the major 
1nformation requirements for a ''no migration" petition. Headquarters is 
currently developing petition procedures specifically for Superfund wastes. 

(v) Oelist the Waste (Sections 260.20, 260.22) 

A hazardous waste under RCRA can be formally delfsted, however, this 
process may be too time-consuming for Superfund response act;ons, 
espec;ally for removal actions. The current delisting process may take 
from six to t~enty-four months, depending on the type of material and the 
completeness of data on the material. 

I: Storage of Restr;cted Wastes 

The 1984 RCRA amendments prov;de that LDR waste cannot be stored 
unless such storage is solely for the purpose of accumulatfng sufficient 
quant;ties for proper treatment, recovery, or disposal. Although no time 
l;mit has been established on such storage, in the event of an enforcement 
action, the storage facility bears the burden of demonstrat;ng compliance 
with this purpose where storage of LOR wastes exceeds one year. For periods 
less than one year, EPA has the burden of proving that such storage is not 
in compliance with this purpose. The regulation also provides that a 
transporter of restricted wastes may only store such wastes at a transfer 
facility for ten days. 

Headquar:ers is currently working on the issue of temporary storage 
of restricted Superfund wastes while awaiting implementat1on of on-site 
treatment/dis?osal or procurement of off-si:e treatment/disposal. 
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Tabl-e 5 

~aJor Informat1on Requirements for a 

"No Migration~ Petition 

The identification and a full character1zation of the specific 
waste, including a comprehensive chemical and physical 
characterization. 

The identificat1on and a comprehensive characterization of the 
disposal unit, including background air, soil, and water quality. 

A demonstration that all waste and environmental sampling, test, 
and analysis data are accurate and reproducible. 

A demonstration that EPA-approved sampling, testing, and estimation 
techniques were used. 

A demonstrat1on that all simulat1on models for the specific waste 
and dlsposal site c~nditions were calibrated, and that the models 
were verified by actual measurements. 

Analyses performed to identify and quantify any aspects that could 
contribute significantly to uncertainty regarding the suitability 
of the site, including the potential for damage from earthquakes, 
floods, severe s~onns, droughts, or other natural phenomena. 

A quality assurance and quality control plan that addresses all 
aspects of the "no migration" demonstratfon. 
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J. Exemption for Tredtment in a Surface Impoundme~t 

Tredtme~t of LDR-subJect wastes in surface impoundments 1s allowed 
under specific prov1sions 1n 40 CFR Section 25a.4. These provisions state 
that t~eatment of the restr1cted waste must occur in the impoundment; 
representative samples of sludge and supernatent must be analyzed 
separately to determine if they meet the applicable treatment standards 
in Section 268.41 {or prohibition levels, where treatment standards have 
not been established}; treatment residues not meeting applicable standards 
or levels must be removed annually and not placed in any other surface 
impoundment; the impoundment must meet the operation and design requirements 
of Section 264.221 or 265.221, or be exempted under those Sections; and the 
owner or operator must submit to the Reg1onal Administrator a certification 
that these requirements have been met, wtth a copy of the waste analysis 
plan. 

K. Dilution and Mlxing Prohibited 

Dilution of rest~icted wastes wit~ liquids or non-liquid agents (e.g., 
flyash, sawdust) to reach the desire~ conce~tration levels is prohibited 
under 40 CFR s~ction 26a.3. Such dilution may not be used as a substitute 
for adequate treatme~t. (Note that sol id1fication may be appropriate 
treatment for some Cal 1fornia list wastes at this time. See Section II 
of th1s document.} Dilution as a part of proper treatment (e.g., addition 
of fixing agents, addition of lime to neutralize) is allowed. Addition of 
such substances produces physical or chemical changes and does not merely 
dilute the hazardous constituent into a larger volume of waste so as to 
lower the constituent concentration. 

The prohibition on dilution also applies to residuals after treatment. 
In particular, wastes meeting Subpart D treatment standards must not be 
mixed with wastes that do not meet such standards in order to achieve the 
treatment standard (or prohibition level} for the mixture. 

Restricted wastes may not be mixed unless they are mixed with wastes 
that require treatment or facilitate treatment. Where wastes are mixed in 
accordance with this principle, the lowest treatment standard (or prohibi
tion level) must be achieved for the constituent of concern. 

L. Disposal of Lab Packs Containing Restricted Wastes 

If a lab pack contains restricted wastes, the entire lab pack is 
subject to LOR. The lab pack may not be land disposed unless the 
restricted wastes are removed prior to land disposal, the restricted 
wastes in the lab pack meet the treatment standards (or prohibition 
levels), or a successful "no migration" petition has been made. 

M. Testing and Recordkeeping 

Generator reau1re~ents. Generators are responsible for detennining 
whether tne1r wastes are restricted from land disposal. Such detennina
tions can be made based on knowledge of the waste, testing, or both. 
When the determination is based solely on knowled;e, the generator must 
kee~ all supporting documentation in his files. 
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A gene,-ator- who detennines that. a waste 1'"!!'.lUl r~s tredtrnent prio,- ta 
land discosal must not1fy the tredtment facil 1t1 tn wr1t1ng or t~e appro
priate tl'"eatment standard (o,- proh1b1tion le·1el) fo,- the waste. The 
not1f1cation must spe~1fy the EPA Hazardous Was:a Numoer, the applicable 
treatment standar-d (or- prohib1tion level), the man1 fest number associated 
with the shipment of waste, and include the waste analys1s data (if 
available). 

A generator who determ1nes that a waste can be land disposed without 
treatment must submit to the disposal facility a noc1ce wn1cn conta1ns 
tne EPA Hazardous Waste Number, the man;fest number, the applicable treat
ment standard (or proh1bition level), and the waste analysis data (;f 
ava1lable) or cross references to relevant data submitted at an earlfer 
tlme, plus a certification statement. See Section 268.7(a)(2)(ii) for the 
appropriate wording for the cer"'tification. 

If a generator's waste is subject to a case-by-case extens1on, a 
"no migration" petition, or a nationwide variance from the effective date, 
he must submit a notice to the land disposal facility receiving the waste, 
stating that the waste 1s exempt from the land disposal restrictions. 

For CERCLA ac:1ons where the waste has be~n granted an exemption or 
variance specific to CERCLA waste (e.g., soil and deoris, RCRA-listed 
solve~ts) and the waste does not meet LOR treatment standards, the OSC/RPM 
must provide to the land disposal facility a notice that the waste is a 
CERCLA waste and exempt from LOR, along with any waste analysis data 
available. The notice may read: 

"I notify (facility) that the waste 
transported under this manifest number is a waste generated 
from a (remedial or) removal action taken under the Compre
hensive Environmental Response, Compensation. and Liability 
Act of 1980 (CE~CLA) and is exempt from prohibitions on 
land disposal under 40 CFR Part 268. 11 

Treatment facility reauirements. An off-site treatment facility must 
obtain the required data from the generator prior to treatment and place 
that data in the operating record. TrP.atment residues must be tested 
prior to land disposal according to the frequency specified in the treat
ment facility's waste analysis plan to determine if treatment has achieved 
the required levels. For example, if the waste analysis plan calls for 
testing of each batch of waste from an incineration process, these data 
must be submitted to the land disposal facility. 

Each waste shipment to a disposal facility must be accompanied by a 
certification statement including cross references to any relevant data 
submitted at an earlier time, and a notice which ;ncludes the EPA 
Hazardous Waste Number, the manifest number. the applicable treatment 
standard (or prohibition level), and the waste analysis data {if available). 
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Where the treat:nent standard rs perfor.nance-base1, the cert 1 f i cation 
must be worded according to Section 268.7(b)(2)(i ). Where the tredtment 
standard for an applicable waste is a S?ecifie1 me~~od of treatment, the 
last facility to tredt the wdste must cert1fy to t:le land disposal fac1l1ty 
that t~e waste hds be~n treated using the spec1fie1 technology. See Section 
268.7(b)(2)(ii) for the appropriate wording. 

Land discosal facility reauirements. The disposal facility, which is 
ultimately responsible for ver1fy1n9 that only was:es meeting the treatment 
standards (or prohibition levels) are land disposed, must maintain all docu
mentation that the waste has been treated in accordance with the standards. 
Land d1s~osal facilities must test their wastes to determine compliance 
with trea:ment standards as frequently as specified in the facility's waste 
analysis plan. If generation, treatment, and disposal all occur at the 
same site, all testing records must be placed in the operating record. 

II. CALIFORNIA LIST PROHIBITIONS 

A. Overview 

The Cal1fornia 11st wastes include five categories of waste: free 
cyanides, metals, corros1ves, polychlorinated biphenyls (PCBs), and 
halogenated organic compounds (HOCs). With the exception of HOCs, the 
California list addresses only liquid wastes; HOCs are regulated under 
LOR in both liquid and non-liquid forms. Land disposal prohibitions went 
into effect on July 8, 1987, for the free cyanides, metals, corrosives, 
PCBs, and dilute HOC wastewaters. The effectiv~ date for the other HOC 
wastes was extended. 

The 1984 RCRA amendments {section 3004{d)) established prohibition 
levels for the land disposal of California list wastes that would go 1nto 
eirec~ on July 8, 1987, unless EPA promulgated more protective treatment 
levels by that date. In the July 8 California 1 ist rule, EPA does not set 
treatment levels for the free cyanides and metals, but instead allows the 
statutory prohibitions to take effect at this time. (More stringent levels 
may be established, however, in the coming months.) For corrosive wastes, 
the Cdlifornia list rule codifies the statutory prohibition levels. For 
PCSs and HOCs (except dilute HOC wastewaters), the California list rule 
establishes treatment standards. 

Note that the California list addresses fairly broad categories of 
waste. Many of these wastes have been, or will be, covered by other LOR 
rulemakings, such as the spent solvent restrictions. BP.cause the other 
regulations address more specific waste streams, where a California list 
waste is also covered by another rul~~aking, the restrictions in the other 
regulation will take precedence over the California list prohibitions. 

In order to be subjec: to the California list land disposal prohibi
tions, a given waste must me2t four criteria: 1) the waste must contain 
a constituent specified in the California list provisions or have a pH 
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less than or ~qual to 2 (RCRA sect1on 3004(d}): 2) the pnys1cd1 for.:'I of 
the waste must be a 11qu1d (except for HOCs); 3) the wdstes conta1n1ng 
the Californ1d list constituent must be listed or 1de~c1f1ed dS hazardous 
under RCRA sect1on 3001 (ds implemented in 40 CF~ Part 261); and 4) the 
waste ~ust contain a concentration of one or more Cat 1forn1a list 
constituents at or above the proh1bition levels spec1fied in RCRA section 
3004(d), or more stringent levels that may be specified by EPA in the LOR 
regulations. 

With regard to criterion two, (the waste must be a liquid), note 
that the rule generally requires use of the Paint Filter Liquids Test to 
detenn1ne if a given waste is a liquid (Method 9095 in EPA Publication 
SW-846). Once a waste is determined to be a liquid and ta exceed the 
applicable prohibition levels, however, the entire waste is restricted 
from land disposal, not just the liquid portion. 

With regard to criterion three (the waste must be a RC~A hazardous 
waste), in some cases it may not be possible to determine if a Superfund 
hazardous waste is also a RCRA hazardous waste. For example, it may be 
poss1~te to detennine that a given waste contains trichloroethylene, but 
it may not be possible to determine whether t~e source of the trichtaro
ethyle~e 1s one of the processes regulated under RC~A. Headquarters is 
cont1nuing to work on developing a policy far Superfund compliance with 
LOR for such "unknowns." 

These four criteria are discussed in greater detail below far each of 
the California list wastes. 

B. Free Cyanides and Metals 

Definition. To determine if a given waste contains free cyanides for 
purposes of RC~A section 3004(d), the rule requires that the filtrate from 
the Paint Filter Liquids Test be analyzed far free cyanides. The rule 
does not require use of a particular analytical test, but recommends use 
of the Cyanides Amenable to Chlorination test in Method 9010 (EPA Publica
tjon SW-846) for determining free cyanide concentrations. 

The California list metals are: arsenic, cadmium, chromium VI, lead, 
mercury, nickel, selenium, and thallium. These metals are defined with 
reference to the periodic table of elements. The LOR provisions apply 
both to individual constituents and to the relevant metal portion of any 
compounds containing such metals. 

Physical Form Reauirement. To determine if a given free cyanide or 
metal waste is a liquid for the purposes of RCRA section 3004{d), the rule 
requires use of the Paint Filter Liquids Test. 

Hazardous Waste Reauirement. To be subject to LOR provisions, the 
waste mus~ be regula:ed as hazardous under RCRA. Thus, a given waste must 
conta;n the specified cyanides or metals, and also be either listed as 
hazardous under 40 CF~ Part 251 or exhibit one or more characteristics of 
hazardous waste identified in Part 261 (i.e., ignitability, corrosivity, 
reactivity, or E? toxicity). 
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Proh1b1te~ Levels. The rule does not establ 1sh treatment standards foi 
cyan1des and metals at this t1me. Instead, E?A 1s allow1ng the statutory 
"hammer" under RCrtA se-:t1on 3004(d) to fall on Juiy a. The statute pro
hibits land dis~osal of the following: 

a 

a 

. 
"Liquid hazardous wastes, 1ncluding free liquids associated with 
any solid or sludge, contain1ng free cyanides at concentrations 
greater than or equal to l,000 mg/l." 

"Liquid hazardous wastes, includ1ng free liquids associated with 
any solid or sludge, contain1ng the following metals (or elements) 
or compounds of these metals (or elements) at concentrations 
greater than or equal to those specifieo below: 

( i ) 

( i i ) 

( i 1 i ) 
(iv) 
(v) 
( v 1 ) 

(vi i ) 
(v1i1) 

arsenic and/or compounds (as As) 500 mg/l; 
cadmium and/or compounds (as Cd) 100 mg/l; 
chromium VI and/or compounds {as Cr VI) 500 mg/l; 
lead and/or compounds {as Pb) 500 mg/1; 
mercury and/or compounds {as Hg) 20 mg/l; 
nickel and/or compounds {as Ni) 134 mg/l; 
sele~ium and/or compounds (as Se) 100 mg/l; and 
thallium and/or compounds (as Th} 130 mg/1.u 

To determ1 ne if a .,.,aste cont a 1 ns free cyanides or metals that exceed 
these statutory prohibit1ons, a generator may use knowledge of his waste 
or must test the filtrate from the Paint Filter Liquids Test. The rule 
recommends use of the applicable methods in EPA Publication No. SW-846 to 
test the filtrate. 

Although E?A is not promulgating treatment s:andards for these wastes 
at this time, the Agency is planning to publish in the near future a 
Notice of Data Availabil;ty and Request for Conunent. This notice will 
outline the Agency's approach to substituting more stringent prohibition 
levels for the cyanide and metal wastes. Because this notice had not 
been written at the time of this memorandum, we are not able ta provide 
you with a draft for review in advance of the publication date. Instead, 
we will telephone the Regions when the publication date is known. and 
request that each Region obtain a copy of that Federal Register to review 
the proposed approach. Comments should then be provided to Headquarters 
at least one week orior to the close of the oublic comnent period for this 
notice to allow adequate ttme for us to comp1le ~egional conments. Removal 
personnel should submit comments to Jean Schumann by telephone (FTS 382-4671), 
E-Mail. or in writing (WH-548/8, Emergency Response Division). Remedial 
personnel should submit co11111ents to John Cunningham (FTS 382-2446, WH-548/E, 
Hazardous Site Control Division). 

Treatment of Restricted Metals. Section IV.D of the preamble to the 
California l1st rule states that legitimate solidification technologies 
are appropriate for use on California list metal-bearing wastes, at least 
until treatment standards are established for such wastes. The preamble 
also notes that the 1 iquids in landfills prohibitions set forth in Sections 
264.314 and 265.314, which place cer:ain prohibitions on the use of 
absorbents, remain applicable. 



C. Corrosives 

Defin1tion. The Cal1forn1d list corrosive was!es dre def1ned as having 
a pH less than or equal to 2. 

Physical Form and Hazardous Waste ReQuirement. The statute applies to 
liqu1d (ac1d1c) corros1ve wastes. The rule requires the use of the Paint 
Filter Liquids Test to deter.n1ne if the given waste is a liquid. Acidic 
wastes are defined as hazardous based on the characteristic of corrosivity 
found at 40 CFR Section 261.22(a)(l) when the pH is less than or equal to 2. 
If these wastes are treated to a pH greater than 2. they are no longer 
characterist1c hazardous wastes and may be land disposed in a Subtitle D 
facil1ty. In addition, because the regulation does not establish a 
technology-based treatment standard, corrosive wastes may be rendered non-
1 iquid by chemical fixation or other treatment methods and be eligible for 
land dlsposal. If a waste 1s hazardous solely because of the characteristic 
of corros1vity, render1ng it non-liquid also renders it nonhazardous because 
the character1st1c of corrosiv1ty based on low pH applies only ta aqueous 
wastes. 

Proh1bition Levels. The rule codifies the statutory prohibition level 
(pH less than or equal to 2), but does not establ isn a treatment standard 
for corrosive wastes. The Agency plans to address the issue of appropriate 
treat~ent standards for corros1ve wastes when it promulgates regulations 
for the rema1ning listed wastes. 

To determine if a waste has a pH which exceeds the prohibition level, 
a generator may use knowledge of his waste. or must test the total waste 
(not an extract or filtrate) using the existing method for corrosivity 
specified in 40 CFR Section 261.22{a)(l). 

0. Polychlor1nated Biphenyls (PCBs) 

Definition. PCSs are defined in accordance with the Toxic Substances 
Control Act (TSCA) regulations as "any chemical substance that 1s limited 
to the biphenyl molecule that has been chorinated to varying degrees or 
any combination of substances which contain such substance." In addition, 
inadvertently generated non-Aroclor PCSs are defined as •the total PCBs 
calculated following division of the quantity of monochlorinated b1phenyls 
by 50 and dichlorinated biphenyls by 5." (40 CF~ Section 761.l) 

Physical Fann Reauirement. To determine if a given waste is a liquid 
for purposes of th1s rule, the Paint Filter Liquids Test is required. 

Hazardous Waste ReQuirement. Liquid PCB-containing wastes are subject 
to the Cal1forn1a list proh1b1tions only if they are mixed with or other
wise contained in wastes which are listed as hazardous under 40 CFR Part 
261, or if the mixture exhibits one or more of the characteristics of 
hazardous waste identified in that Part. 
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Proh1b1tidn Levels. The rule cod1fies tMe 50 ppm pron1b1t1on level in 
sect1on 3004(d) of tne RC~A amendments. Therefore, l1qu1d hazardous wastes 
containing greater tnan or equal to SO ppm may not be land dlsposed. The 
rule requires t~at once a waste is determined to be a hazardous liquid, 
then the total waste (not an extract or filtrate) must be analyzed to 
determine if the 50 ppm PCS level is exce~ded. 

Treatment Standards. The rule requires thermal destruction (i.e •• 
treatment 1n 1nc1nerators or hlgh efficiency bo1 lers) of restr1cted PCB 
wastes pursuant to the operat1ng standards set for~n in 40 CFR Sections 
761.60 and 761.70. 

The T5CA regulations state that where there is an inconsistency between 
TSCA and RCRA standards, the more str1ngent regulations govern. Therefore, 
although TSCA allows land disposal in certain cases of wastes containing 
between 50 and 500 ppm PCSs, such land disposal would not be allowed if the 
PCS waste is also restricted under the California list rule. Additionally, 
because TSCA does not allow any land disposal of 11qu1d PCB wastes at 
concentrations greater than or equal to 500 ppm, such wastes that are 
also covered by the California list rule are not eligible for a •no 
migration" petition under LOR (see Section I of this document). 

The LOR framewor< provides that where a treatment standard is expressed 
as a specific technology, any person may submit a petition demonstrating 
that an alternative technology can achieve an equivalent measure of 
perfonnance. Headquarters is currently developing such petition procedures 
specifically for Superfund wastes. 

Effective Date. The effective date of the California list prohibitions 
for liqu1d PCB wastes is July 8, 1987. 

E. Halogenated Organic Compounds (HOCs} 

Definition. HOCs are defined as those compounds having a carbon-
hal ogen bona which are listed under Appendix III to Part 268 (added by the 
July 8 rule). 

Physical Form Recuirement. The rule regulates HOC wastes in both liquid 
and non-liquid form. (However, soil and debris from CERCLA response actions 
are exempted from LOR until November 1988.) The Paint Filter Liquids Test 
is required to determine ff the waste is a liquid. With regard to liquid 
HOCs, the rule also establishes dilute HOC wastewater as a separate treat
ability group. Dilute HOC wastewaters are defined as liquid hazardous 
wastes that are primarily water and contain HOCs in total concentration 
greater than or equal to 1,000 mg/1 and less than 10,000 mg/1. 

Hazardous Waste Reauirement. Wastes containing HOCs are only subject 
to the Cal1rorn1a list proh1b1tions if the waste is listed as hazardous 
under 40 CF~ Part 261 or exhibits one or more of the characteristics of 
hazar:ous was:e iden:ifie~ in that Part. 
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Proh1b1t1on Levels. The ldnd dlsposdl ~ron1b1t1an 1n t~e Cdl 1forn1d 
1 ist rule appl 1es aniy to hazardous wastes contd1n1ng HOCs 1n totJl 
concentrat1on gredter than or equal t~ 1,000 mg/1 (11qu1ds) or l,000 mg/kg 
(non-liquids). In det2rmin1ng whether a was:e contains HOCs above these 
proh1bition levels, only those HOCs which are 11ste1 ln Part 25a Appendix 
III must be cons1dered. The generator may use knowledge of his waste or 
must tes: the total waste (not an extract or filtrate) to detenn1ne HOC 
concentration. The rule does not require use of a specific test. 

Relationship to PCS Restriction. PCSs are also HOCs, but because PCBs 
are the more spec1f1c waste stream, the Pea prohibition level {SO ppm) 
would apply for liquid hazardous wastes containing PCSs. Therefore. a 
11quid HOC waste that contains greater than or equal to 50 ppm PCBs may 
not be land d1sposed, even 1f total HOCs are below 1,000 mg/1. However. a 
non-l1quid HOC waste that contains greater than or equal to 50 ppm PCBs may 
be land disposed under this rule as long as total HOCs are below 1,000 
mg/kg. If total HOCs in a liquid or non-li~uid hazardous waste are greater 
than or equal to 1,000 mg/kg, the waste may not be land disposed even 1f 
PCS concentrations are below 50 ppm. 

Treatment Standards. The rule establis~es incineration (in accordance 
w1th 40 CF~ Par~ 25~ Subpart 0 or 40 C~ Pa~ 255 Suopart 0) as the treat
ment s:andard for al 1 hazardous wastes conta1ning HOCs in total concentra
t1on greater than or equal to 1,000 mg/kg (non-liquids) or 1,000 mg/1 
(l1qu1ds) except dllute HOC wastewaters. However, as noted earlier, 1f 
an HOC-containing waste is already subject to a treatment standard for a 
specific HOC (e.g., FOOl spent solvent), the tre~tment standard for the 
more specific HOC waste would take precedence. Thus, the waste would have 
to meet the treatment standard for the solvent waste, but need not be 
incinerated. 

The LOR framework provides that where a treatment standard is expressed 
as a specific technology. any person may submit a petition demonstrating 
that an alternative technology can achieve an equivalent level of performance. 
Headquarters is currently developing such petition procedures specifically 
for Superfund wastes. 

With regard to dilute HOC wastewaters, these wastes must be treated 
below the 1,000 mg/1 proh1b1t1on level prior to land disposal, but no 
particular technology is required under this rule. 

Effective Dates. Due to a lack of incineration capacity, the rule 
provides a 2-year nationwide variance from the statutory effective date 
for most HOC wastes until July 8, 1989. However, the prohibitions on land 
disposal of dilute HOC wastewaters take effect on July 8, 1987. 

Note again, that if an HOC waste is also covered under a more waste
specific rulemaking, the treatment standard and effective date for the more 
waste-specific rule are applicable. ----

F. Summary of California List Prohibition Levels 

The following table summarizes the prohibition levels for the 
California lis~ wastes. 
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Tabl-e 6 

California List Prohib1t1on Levels 

Waste 

- Free cyanides 

Metals: 

Arsenic 
Cadmiwn 
Chromium VI 
Lead 
Mercury 
Nickel 
Selenium 
Thal11um 

Corrosives 

PCSs 

HOCs 

Non-liquids 
Liquids 
Dilute Wastewaters 

Proh1bition Level 

1000 mg/1 

500 mg/1 
100 mg/1 
500 mg/1 
500 mg/1 

20 mg/1 
134 mg/1 
100 mg/1 
130 mg/1 

phi 2 

50 ppm 

1000 mg/kg 
1000 mg/1 
1000 mg/1 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20480 

November 13, 1987 

OFFICI OF 

00-4· ~..,;j .I 

SOLID WASTI AND IMl"GENCY "llltONSE 

MEMORANDUM 

SUBJECT: 

FROM: 

~evised Procedures for Planning and Implementing 
\Of f:Si~e R'P).'!'s~ Act~• 

)f.~n(tfcnf /~;"'R''"'?'7--
-~ss 1st ant Administrator 

TO: Regional Administrators 
Regions I-X 

I 

With this memo I am transmitting the revised procedures 
for planning and implementing off-site response actions (th• 
•off-site policy"). These procedures should be observed when 
a response action under the Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA) or Section 7003 of the 
Resource Conservation and Recovery Act (RCRA) involves off-site 
treatment, storage or disposal of CERCLA waste • 

. 
This pol1cy incorporates all of the mandates of CERCLA as 

amended by the Superfund Amendments and Reauthorization Act 
(SARA) and expands several of the more strinqent requirements 
when applying them to wastes resulting from CBRCLA decision 
documents signed, and RCRA section 7003 actions initiated, 
after the enactment of SARA. This revised policy also 
reinterprets the original off-site policy, issued in May 1985, 
as it applies to CERCLA wastes resulting from decision 
documents signed, and RCRA section 7003 actions initiated, 
before the enactment of SARA. 

Thia revised policy is effective immediately upon issuance. 
It is conaidered to be an interim final policy as key elements 
of the policy will be incorporated in a proposed rule to be 
published in the Federal Register. As part of that rulemaking, 
the policy will be subJect to public comment. Comments received 
during that period may cause additional revisions to the policy. 
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If you have comments regarding this revised policy, 
please contact Gene Lucero, Director, Office of Waste Programs 
Enforcement. 

cc: Waste Management Division Directors 
Regions I-X 
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REVISED PROCEDURES FOR IMPLEMENTING OFF-SITE RESPONSE ACTIONS 

I. INTRQDUCTION 

The off-site policy describes procedures that should be 
observed when a response action under the Comprehensive 
Environmental Response, Compensation and Liability Act (CERCLA.) 
or Section 7003 of RCRA involves off-site storage, treatment or 
disposal of CERCLA waste. The procedures also apply to actions 
taken jointly under CERCLA and another statute. 

The purpose of the off-site policy is to avoid havinq 
CERCLA wastes contribute to present or future environmental 
problems by directinq these wastes to facilities determined to 
be environmentally sound. It is EPA's responsibility to ensure 
that the criteria for governing off-site transfer of CERCLA 
waste result in decisions that are environmentally sensible and 
that reflect sound public policy. Therefore, in developinq 
acceptability criteria, the Aqency has applied environmental\ 
standards and other sound management practices to ensure that 
CERCLA waste will be appropriately managed. 

EPA issued the oriqinal off-site policy in May 1985. See 
"Procedures for Planning and Implementing Off-Site Response 
Actions", memorandum from Jack w. McGraw to the Regional 
Administrators. That policy was published in the Federal 
Register on November 5, 1985. The 1986 amendments to CERCLA, 
the superfund Amendments and Reauthorization Act (SARA), 
adopted EPA's policy for off-site transfer of CERCLA wastes, 
with some modifications. CERCLA §12l(d)(3) requires that 
hazardous substances, pollutants or contaminants transferred 
off-site for treatment, storage or disposal during a CERCLA 
response action be transferred to a facility operating in 
compliance with §§3004 and 3005 of RCRA and other applicable 
laws or requlations. The statute also requires that receiving 
units at land disposal facilities have no releases of hazardous 
wastes or hazardous constituents. Any releases from other 
units at a land disposal facility must also be controlled by a 
RCRA or equivalent corrective action program. While the 
original policy required compliance with RCRA and other 
applicable laws, SARA goes beyond the original policy, 
primarily by prohibiting disposal at units at a land disposal 
facility with releases, rather than allowing the Aqency to 
judge whether the releases constituted environmental conditions 
that affected the satisfactory operation of a facility. 

The off-site policy has been revised in light of tbe 
mandates of SARA. This revised policy also extends the SARA 
concepts to certain situations not specifically covered by the 
statute. These requirements apply to CBRCLA decision documents 
signed, and RCRA §7003 actions taken, after enactment of SARA. 
Specifically, this policy covers: 
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o Extendinq SARA's "no release" requirement to all RCRA 
units receivinq CERCLA waste, not just units at RCRA 
land disposal facilities; 

o Expandinq SARA's release prohibition to include 
releases of CERCLA hazardous substances, in addition 
to releases of RCRA hazardous waste and hazardous 
constituents; 

o Addressinq releases from other units at RCRA treatment 
and storaqe facilities; and 

o Addressinq off-site transfer to non-RCRA facilities. 

The revised policy also reinterprets the May 1985 policy as it 
now applies to CERCLA decision documents siqned, and RCRA §7003 
actions taken, prior to the enactment of SARA. 

The revised off-site policy is effective immediately upbn 
issuance. It is considered to be an interim policy as key 
elements of the policy will be incorporated in a proposed rule 
to be published in the Federal Register. As part of that 
rulemakinq, the policy will be subject to public comment. 
comments received durinq that period may cause additional 
revisions to the policy. The final rule will reflect the final 
policy under CERCLA §121(d)(3) and EPA will issue a revised 
implementation policy memorandum 1f necessary. 

II. APPLICABILITY 

There are a number of variables which will determine 
whether and how the off-site policy applies: waste type, 
authority, funding source, and whether the decision document or 
order supporting the clean-up was siqned before or after the 
enactment of SARA (i.e., before or after October 17, 1986). In 
order to determine which elements of the policy apply to a 
specific CBRCLA cleanup each factor must be considered. 

'1'11• first factor to consider is the type of waste to be 
transferred. The revised policy applies to the off-site 
treatment, storage or disposal of all CERCLA waste. CERCLA 
wastes include RCRA hazardous wastes and other CERCLA hazardous 
substances, pollutants and contaminants. RCRA hazardous wastes 

·are either listed or defined by characteristic in 40 CFR Part 
261. CERCLA hazardous substances are defined in 40 CFR 300.6. 

Because RCRA permits and interim status apply to specific 
wastes and specific storage, treatment or disposal processes, 
the Remedial Project Manaqer (RPM) or On-Scene Coordinator 
(OSC) must determine that the facility's permit or interim 
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status authorizes receipt of the wastes that would be 
transported to the facility and the type of process 
contemplated for the wastes. Th~refore, it is important that 
facility selection be coordinated with RCRA personnel. 

A CERCLA hazardous substance that is not a RCRA hazardous 
waste or hazardous constituent (i.e., non-RCRA waste) may be 
taken to a RCRA facility if it is not otherwise incompatible 
with the RCRA waste, even thouqh receipt of that waste is not 
expressly authorized under interim status or in the permit. 
Non-RCRA wastes can also be manaqed at non-RCRA facilities. 
criteria applicable to CERCLA wastes that can be disposed of at 
non-Subtitle C facilities are discussed later in this revised 
policy. 

The second factor to consider in determininq whether this 
revised policy applies is the statutory authority for the 
action. This revised off-site policy applies to any remedial 
or removal action involvinq the off-site transfer of any 
hazardous substance, pollutant, or contaminant under any CERCLA 
authority or under RCRA §7003. This policy also applies to 
response actions taken under §311 of the Clean water Act, 
except for cleanups of petroleum products. The policy also 
covers cleanups at Federal facilities under §120 of SARA. 

The third factor to assess is the source of fundinq. The 
revised policy applies to all Fund-financed response actions, 
whether EPA or the State is the lead agency. The policy does 
not apply to State-lead enforcement actions (even at NPL sites) 
if no CERCLA funds are involved. It does apply to State-lead 
enforcement actions where EPA provides any site-specific 
fundinq through a Cooperative Agreement or Multi-Site 
Cooperative Agreement, even though the State may be using its 
own enforcement authorities to compel the cleanup. Similarly, 
non-NPL sites are covered by this policy only where there is an 
expenditure of Fund money or where the cleanup is undertaken 
under CBRCIA authority. 

Th• final factor that affects how this revised policy 
applie• i• the date of the decision document. As noted 
earlier, there are two classes of actions subject to slightly 
different: procedures governing off-site transfer: first, those 
actions resulting froa pre-SARA decision doCUllents or RCRA 
§7003 orders issued prior to October 17, 1986, are subject to 

.the May 1985 policy as updated by this revised policy: and 
second, those actions resulting froa post-SARA decision 
documents or RCRA 17003 orders issued after October 17, 1986, 
are subject to the requirements of SAaA as interpreted and 
expanded by this revised policy. Althou9h the procedures in 
this policy are similar for these two classes of actions, there 
are important differences (e.q., the requirements pertaininq to 
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releases from other units at a facility) that will be 
hiqhlighted throuqhout this document. 
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compliance with the revised procedures is mandatory for 
removal and remedial actions. However, there is an emerqency 
exemption for removals if the osc determines that the 
exiqencies of the situation require off-site treatment, storaqe 
or disposal without followinq the requirements. This exception 
may be used when the osc believes that the threat posed by the 
substances makes it imperative to remove the substances 
immediately and there is insufficient time to observe these 
procedures without endanqerinq public health, welfare or the 
environment. In such cases, the osc should consider temporary 
solutions (e.q., interim storaqe) to allow time to locate an 
acceptable facility. The osc must provide a written 
explanation of his or her decision to use this emergency 
exemption to the Reqional Administrator within 60 days of 
takinq the action. In Reqions in which authority to make 
removal decisions has not been fully deleqated by the Reqiona11 
Administrator to the osc, the decisions discussed above must be 
made by the Regional official to whom removal authority has 
been delegated. This emerqency exemption is also available to 
OSC's takinq response actions under §311 of the Clean Water 
Act. 

III. QEFINITIONS 

A. Release 

For the purposes of this policy, the term •release" is 
defined here as it is defined by 1101(22) of CERCLA, which is 
repeated in 40 CPR 300.6 of the NCP, and the RCRA §3008(h) 
quidance ("Interpretation of Section 3008(b) of tbe Solid Waste 
Disposal Act•, memorandum from J. Winston Porter and Courtney 
M. Price to the ReCJional Administrators, Jlli Al, December 16, 
1985). To summarize, a release is any spilling, leaking, 
pumpin9, pourin9, emitting, emptying, discharqinq, injection, 
escaping, leachin9, dumpinq or disposing to tbe environment. 
Thia inolude• releases to surface water, qround water, land 
surfacer soil and air. 

A release also includes a substantial threat of a release. 
In determining whether a substantial threat of release exists, 

·both the imminence of the threat and the potential magnitude of 
the release should be considered. Examples of situations where 
a substantial threat of a release may exist include a weakened 
or inadequately engineered dike wall at a surface impoundment, 
or a severely rusted treatment or storage tank. 

129 minimis releases from recaivin9 units are exempt: that 
is, they are not considered to be releases under the off-site 
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policy. J2g, minimis releases are those that do not adversely 
affect public health or the environment, such as releases to 
the air from temporary openinq and closinq of bunqs, releases 
between landfill liners of 1 qallon/acre/day or less, or stack 
emissions from incinerators not otherwise subject to Clean Air 
Act permits. Releases that need to be addressed by 
implementinq a continqency plan would not normally be 
considered ~ minimis releases. 

Federally-permitted releases, as defined by CERCLA 
§101(10) and 40 CFR 300.6, are also exempt. These include 
discharqes or releases in compliance with applicable permits 
under RCRA, the Clean Water Act, Clean Air Act. Safe Drinkinq 
Water Act, Marine Protection, Research and Sanc~uaries Act, and 
Atomic Enerqy Act or analoqous State authorities. 

For purposes of this policy, an interim status unit in 
RCRA ground-water assessment monitorinq (under 40 CPR 265.93) 
or a permitted unit in compliance monitoring (under 40 CFR , 
264.99) is not presmaed to have a release. EPA will evaluate 
available information, including the data which led to a 
determination of the need for assessment or compliance 
monitorinq, data gathered during assessment monitorinq, and any 
other relevant data, includinq that qathered from applicable 
compliance inspections. A determination of unacceptability 
should be made when information will support the conclusion 
that there is a probable release ~o qround water from the 
receivinq unit. Findinq a release can happen at any time 
before, durinq or after an assessment or compliance monitorinq 
proqram. 

on the other hand, it is not necessary to have actual 
samplinq data to determine that there is a release. An 
inspector may find other evidence that a release has occurred, 
such as a broken dike or feed line at a surface impoundment. 
Less obvious indications of a release mi9ht also be adequate to 
make the determination. For example, EPA could have sufficient 
information on the contents of a land disposal unit, the design 
and operating characteristics of the unit, or the hydroqeoloqy 
of the area in which the unit is located to conclude that there 
is or baa been a release to the environment. 

B. Receiving Unit 

The recaivinq unit is any unit that receives off-site 
·cERCLi\ waste: 

(1) for treatment usinq BDAT, including any pre
treatment or storaqe units used prior to treatment; 

(2) for treatment to substantially reduce its mobility, 
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toxicity or persistence in the absence of a defined 
BDAT; or 

(3) for storaqe or ultimate disposal of waste not treated 
to the previous criteria. 

Note that the acceptability criteria may vary from unit to 
unit, and that the receivinq unit may vary from transfer to 
transfer. 

c. Other Units 

Other units are all other requlated units and solid waste 
manaqement units (SWMU's) at a facility that are not receivinq 
units. 

o. controlled Release 

In order to be considered a controlled release, the 
release must be addressed by a RCRA corrective action proqran\ 
(incorporated in a permit or order) or a corrective action 
proqram approved and enforceable under another applicable 
Federal or deleqated State authority. 

E. Relevant Violations 

Relevant violations include Class I violations as defined 
by the RCRA Enforcement Response Policy (December 21, 1984, and 
subsequent revisions) at or affectinq a receivinq unit. A 
Class I violation is a siqnificant deviation from requlations, 
compliance order provisions or permit conditions desiqned to: 

o Ensure that hazardous waste is destined for and 
delivered to authorized facilitiesi 

o Prevent releases of hazardous waste or constituents 
to the environment; 

o Bnaure early detection of such releases: or 

o Cmapel corrective action for releases. 

Recordkeepinq and reportinq requirements (such as failure to 
submit the biennial report or failure to maintain a copy of the 

.closure plan at the facility) are qenerally not considered to 
be Class I violations. 

Violations affectinq a receivinq unit include all 
qround-water monitorinq violations unless the receivinq unit is 
outside the waste management area which the ground-water 
monitoring system was desiqned to monitor. Facility-wide Class 
I violations (such as failure to comply with financial 
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responaibility requirements, inadequate closure plan, 
inadequate waste analysis plan, inadequate inspection plan, 
etc.) that affect the receivinq unit are also relevant 
violations. 
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Violations of State or other Federal laws should also be 
examined for relevance, considerinq the significance of the 
requirement that is bein9 violatedr the extent of deviation 
from the requirement; and the potential or actual threat to 
human health or the environment. 

F. Relevant Release 

A relevant release under this revised policy includes: 

o Any release or siqnif icant threat of release of a 
hazardous substance (defined in 40 CFR 300.6) not 
previously excluded (i.e., s1a minimis releases or 
permitted releases) at all units of a RCRA Subtitle c 
land disposal facility and at receivinq units of a' 
RCRA Subtitle c treatment or storaqe facility: and 

o Environmentally si911if icant releases of any hazardous 
substance not previously excluded at non-receivinq 
units at RCRA Subtitle c treatment and storage 
facilities and at all units at other facilities. 

G. Relevant Conditions 

Relevant conditions include any environmental conditions 
(besides a relevant violation) at a facility that pose a 
significant threat to public health, welfare or the environment 
or that otherwise affect the satisfactory operation of the 
facility. 

H. Respgnsible Agency 

Determinations of acceptability to receive an off-site 
tranaf er of CERCIA waste will be made by EPA or by States 
authorised for corrective action under §3004(u) of RCRA. 
Ref erenc:aa in this document to the •responsible Aqency" ref er 
only to BPA Regions or to States with this authority. 

I. Besponsible qqyarmgent Official 

The responsible 9overnment official is that person 
authorized in the responsible A9•ncy to make acceptability 
determinations under this revised policy. 
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IV. ACCEPTABILITY CRITERIA 

A. Acceptability Criteria for Wastes Generated Under Pre-SABA 
Decision Docwnents 

CERCLA wastes from actions resultin9 from pre-SARA 
decision documents and pre-SARA RCRA §7003 orders may 90 to a 
facility meetin9 the followin9 criteria: 

o There are no relevant violations at or af fectin9 the 
receiving unit; and 

o There are no relevant conditions at the facility 
(i.e., other environmental conditions that pose a 
si9nificant threat to pUblic health, welfare or the 
environment or otherwise affect the satisfactory 
operation of the facility). • 

In order to determine if there is a relevant violation, 1 

an appropriate compliance inspection must be conducted no more 
than six months before the expected date of receipt of CERCLA 
waste. This inspection, at a minimum, must address all 
regulated units. This inspection may be conducted by EPA, a 
state or an authorized representative. When a State conducts 
the inspection, it should determine the facility's compliance 
status. Where a violation or potential violation comes to 
EPA's attention (e.q., throuqh a citizen complaint or a 
facility visit by permit staff), the RecJion or State is 
expected to investiqate whether a violation occurred as soon as 
is reasonably possible. 

The May 1985 policy does not refer specifically to 
releases. Rather, a corrective action plan is required for 
relevant conditions. Therefore, in some cases, a facility 
receivinq CERCLA wastes from an action subject to a pre-SARA 
decision document may not need to institute a program to 
control releases. Releases will be evaluated by the 
responsible Agency to determine whether such releases 
constitute relevant conditions under this policy. 

Tbe activities related to determining acceptability, 
providincJ notice to facilities, regaining accepta))ility and 
implementation procedures are discussed in the "Implementation" 
section of this dOCWllent, and apply to off-site transfers of 
waste qenerated under pre-SARA and post-SARA decision 

·documents. 
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B. Acceptability criteria for Wastes Generated Under Post-SABA 
Decision Documents 

Under this revised policy, there are three basic criteria 
that are used to determine the acceptability of a facility to 
receive off-site transfers of CERCLA waste 9enerated under a 
post-SARA decision document or post-SARA RCRA §7003 cleanup. 
The criteria are: 

o There must be no relevant violations at or af fectin9 
the receivin9 unit: 

o There must be ng releases from receivinq units and 
contamination from prior releases at receivinq units 
must be addressed as appropriate: and 

o Releases at other units must be addressed as 
appropriate. 

The last two criteria are applied somewhat differently, 
dependinq on the type of facility. These differences are 
described below. 

1. criteria Applicable to All RCBA Sul:>title c Treatment. 
Storage and Disposal Facilities. The first criterion that 
applies to all Subtitle c facilities is that there can be no 
relevant violations at or affectinq the receivinq unit. As 
discussed earlier, this determination must be based on an 
inspection conducted no more than six months prior to receipt 
of CERCLA waste. 

A second element that applies to all Subtitle c facilities 
is that there must be DQ releases at receivinq units. Releases 
from receivinq units, except for sill minim,is releases and State
and Federally-permitted releases, must be eliminated and any 
prior contamination from the release must be controlled by a 
corrective action permit or order under Subtitle c, as 
described in tba next section. 

Tile final criterion that applies to all Subtitle c 
facilities, is that tile facility must have underqone a RC&\ 
Facility Aaaeasmant (RFA) or equivalent facility-wide 
investigation. Thia inveatiqation addresses EPA's affirmative 
duty under CERC~ 1121(d)(3) to determine that there are no 

.releases at the facility. 

Releases of RCRA hazardous waste or hazardous 
constituents and CERCLA hazardous substances are all included 
under the policy. While the RFA need not focus on identifying 
releases of hazardous substances that are not RCRA hazardous 
wastes or hazardous constituents, to the extent such releases 
are discovered in an RFA or through other means, they will be 
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considered the same as a release of hazardous waste or 
hazardous constituents. 
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o Ad,ditional Criteria Applicable to RCBA Sul:?title c Land 
Disposal Facilities. Land disposal facilities must meet 
additional requirements imposed by SARA and this policy. The 
term "land disposal facility" means any RCRA facility at which 
a land disposal unit is located, reqardless of whether the land 
disposal unit is the receivinq unit. Land disposal units 
include surface impoundments, landfills, land treatment units 
and waste piles. 

As stated earlier, there must be no releases at or from 
receivinq units. In addition, releases from other units at a 
land disposal facility must be controlled under a corrective 
action proqram. The RFA will help determine whether there is a 
release. In addition, land disposal facilities must have 
received a comprehensive qround-water monitorinq evaluation 
(CME) or an operation and maintenance (O&M) inspection within 
the last year. 

Units at RCRA Subtitle c land disposal facilities 
receivinq CERCLA waste that is also RCRA hazardous waste must 
meet the RCRA minimum technolaqy requirements of RCRA §3004(0). 
Only where a facility has been qranted a waiver can a land 
disposal unit not meetinq the minimum technaloqy requirements 
be considered acceptable far off-site disposal of CERCLA waste 
that is RCRA hazardous waste. 

o Criteria Applicable to Sµbtitle c Treatment and Storage 
Facilities. The criterion for controllinq releases from other 
units does not apply to all releases at treatment and storaqe 
facilities, as it does at land disposal facilities. Releases 
from other units at treatment and atoraqe facilities must be 
evaluated for environmental significance and their effect on 
the satisfactory operation of the facility. If determined by 
the responsible Aqency to be environmentally significant, 
release• muat be controlled by a corrective action proqram 
under an applica):)le authority. Releases from other units at 
treatamit and storage facilities determined not to be 
environ11entally significant do not affect the acceptability of 
the facility for receipt of CERCLA waste. 

2. eriteria Applical2le tp Rc:RA Permit-by-Bula Facilities • 
. Thia revised policy is also applicable to facilities subject to 
the RCRA permit-by-rule provisions in 40 CFR 270.60. These 
include ocean disposal barcJes or vessels, injection wells and 
publicly owned treatment works (PO'l'Ws). Par11it-by-rule 
facilities receivinq RCRA hazardous waste must have a RCRA 
permit or RCRA interim status. RCRA permit-by-rule facilities 
must also receive an inspection for compliance with applicable 
RCRA permit or interim status requirements. In addition, these 
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facilities (and other non-RCRA facilities) should be inspected 
by the appropriate inspectors for other applicable laws. 

In qeneral, except for POTWs (discussed below), these 
facilities will be suJ:>ject to the same requirements as RCRA 
treatment and storaqe facilities. That is, there can be no 
releases of hazardous waste, hazardous constituents or 
hazardous substances from receivinq units. There also can be 
no relevant violations at or affectinq the receivinq unit, as 
confirmed by an inspection conducted no more than six months 
prior to the receipt of CERCLA waste. Releases from other 
units determined by the responsible Aqency to be 
environmentally siqnif icant must be controlled by an 
enforceable aqreement under the applicable authority. 

Criteria for discharqe of wastewater from CERCLA sites to 
POTWs can be found in a memorandum titled, "Discharqe of 
Wastewater from CERCLA Sites into POTWs," dated April 15, 1986. 
That memorandum requires an evaluation durinq the RI/FS process 
for the CERCLA site to consider such points as: 1 

o the quantity and quality of the CERCLA wastewater and 
its compatibility with the POTW' 

o the ability of the POTW to ensure compliance with 
applicable pretreatment standards; 

o the POTWs record of compliance with its NPDES permit: 
and 

o the potential for qround-watar contamination from 
transport to or impoundment of CERCLA wastewater at 
the POTW. 

Based on a consideration of these and other points listed in 
the memorandum, the P0'1'W may be deemed appropriate or 
inappropriate for receipt of CERCLA waste. 

3. criteria Applicllhle to Non-Sul>title C Facilities. In 
some inatances, it may be appropriate to use a non-suJ:>title c 
facility for off-sita transfer: for example, PCB disposal is 
regula1:84 under tha Toxic SuJ:>stances control Act (TSCA) ' 
nonhazardous waste disposal is rec;ulated under Subtitle D of 
RCRA and applicable State laws; and disposal of radionuclides 
is requlated under the Atomic Energy Act. At such facilities, 

·all releases are treated in the same manner as releases from 
other units at Subtitle c treatment and storaqe facilities. 
That is, the responsible Aqency should make a determination as 
to whether the release is environmentally siqnif icant and, if 
so, the release should be controlled by a corrective action 
proqram under the applicable Federal or State authority. 
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Requirements for the disposal of PCBs are established in 
40 CFR 761.60. Generally, these requlations require that 
whenever disposal of PCBs is undertaken, they must be 
incinerated, unless the concentrations are less than so ppm. 
If the concentrations are between 50 and 500 ppm, the rule 
provides for certain exceptions that provide alternatives to 
the incineration requirements. The principal alternative is 
disposal in a TSCA-permitted landfill for PCBs. If a TSCA 
landfill is the receiving unit for PCBs, then that facility is 
subject to the same criteria applicable if a RCRA land disposal 
unit is the receivinq unit; i.e., no relevant violations, no 
releases at the receivinq unit and controlled releases at other 
units. PCBs at levels less than so ppm may be transported to 
acceptable Subtitle D facilities as discussed previously. 

V, IMPIJ;MENtATION 

A. Determining Acceptlbilitv 

Acceptability determinations under the off-site policy 
will be made by EPA or by States authorized for corrective 
action under §3004(u) of RCRA. Where States have such 
authority, the State may make acceptability determinations for 
facilities in the State in consultation with EPA. Regardless 
of a State's authorization status, the Region and States should 
establish, in the Superfund Memorandum of Agreement, mechanisms 
to ensure timely exchange of information, notification of 
facilities and coordination of activities related to the 
acceptability of facilities and potential selection of 
facilities for off-site transfer. The Reqions and States also 
need to establish or enhance coordination mechanisms with their 
respective RCRA program staffs in order to ensure timely 
receipt of information on inspections, violations and releases. 
These agreements can be embodied in State authorization 
Memoranda of Agreement, State grant agreements, or state-EPA 
enforcement acaraements. 

The responsible government official in the Region or State 
in whicb a hazardous waste facility is located will determine 
whether tbe facility baa relevant violations or releases which 
may preclude its use for off-site transfer of CERCLA wastes. 
Each Reqion and State should have a desiqnated off-site 
coordinator responsible for ensurinq effective COJlllunication 

.between CERCLA response program staff and RCRA enforcement 
staff within the Raqional Offices, with states, and with other 
Regions and States. 

The off-site coordinator should maintain a file of all 
information on the compliance and release status of each 
commercial facility in the Region or State. This information 
should be updated based on the results of State- or 
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EPA-conducted compliance inspections or other information on 
these facilities. 

CERCLA response proqram staff should identify potential 
off-site facilities early in the removal action or the remedial 
desiqn process and check with the appropriate Regional and/or 
State off-site coordinator(s) reqardinq the acceptability 
status of the facilities. If one or more facilities is 
identified that has not received an inspection within the last 
six months, the Reqional off-site coordinator(s) should arranqe 
to have such inspection(s) conducted within a timeframe 
dictated by the project schedule. The CERCLA REM/FIT 
contractor may conduct the inspection under the direction of 
the Deputy Project Officer. If contractor personnel are used, 
the Reqion should ensure that such personnel are adequately 
trained to conduct the inspections. 

Responsible Aqencies should base their acceptability 
determinations on an evaluation of a facility's compliance 
status and, as appropriate, whether the facility has releases 
or other environmental conditions that affect the satisfactory 
operation of the facility. States not authorized for HSWA 
corrective action may assist EPA in makinq the acceptability 
determination by determininq a facility's compliance status 
(based on a State inspection) and providinq this information to 
EPA. Reqions and states should use the followinq types of 
information to make acceptability determinations: 

o State- or EPA-conducted inspections. EPA will 
continue to assiqn hiqh priority to conductinq 
inspections at commercial land disposal, treatment 
and storaqe facilities. Facilities desiqnated to 
receive CERCLA waste must be inspected within six 
months of the planned receipt ot the waste. In 
addition, land disposal facilities must have received 
a comprehensive ground-water monitoring inspection 
(CMB) or an operation and maintenance (O•M> 
inllpaction within the last year, in accordance with 
the timaframea specified in the RCRA Implementation 
Plan (RIP). 

o BCBA Facility Assessments <RPAa>. To be eliqible 
under this policy, a RCRA Subtitle c facility must 
have had an RFA or equivalent facility-wide 
investigation. The RFA or its equivalent must be 
desiqned to identify axistinq and potential releases 
ot hazardous waste and hazardous constituents from 
solid waste management units at the facility. 

o Other data sources. Other documents such as the 
facility's permit application, permit, Ground Water 
Task Force report, qround-water aonitorinq data or 
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qround-water assessment report can contain 
information on violations, releases or other 
conditions. Relevant information from these 
documents should also be used to determine a 
facility's acceptability to receive waste under the 
off-site policy. 

B. Notice Procedures 

EPA expects that Reqions and States will take timely and 
appropriate enforcement action on determining that a violation 
has occurred. Where a responsible Aqency performs an 
inspection that identifies a releyant violation at a commercial 
facility likely to accept CERCLA wastes, within five workinq 
days of the violation determination, the responsible Agency 
must provide written notice to the facility of the violation 
and the effects of applying this policy. States not authorized 
for HSWA corrective action should inform EPA of the violation 
so that EPA can notify the facility of the effect of the , 
violation under this policy. (See RCRA Enforcement Response 
Policy for a discussion of appropriate enforcement responses 
and timeframes for Class I violations.) 

When the responsible Agency determines that a relevant 
release has occurred, or that relevant conditions exist, the 
responsible Aqency must notify the facility in writinq within 
five working days of that determination. The notice must also 
state the effect of the determination under this policy. A 
copy of any notice must also be provided to the non-issuinq 
Reqion or State in which the facility is located. States not 
authorized for HSWA corrective action should provide EPA with 
information on releases so that EPA can determine whether a 
relevant release has occurred. 

Private parties conducting a response action subject to 
this policy will need to obtain information on the 
acceptability of cOJ1JDercial facilities. The responsible Agency 
must respond with respect to l:zgth pre-SARA and post-SARA 
waste•. In addition, the responsible Agency should indicate 
whether tile facility is currently underqoing a review of 
acceptal»ility and the data the review is expected to be 
complet..S. Ro enforcement sensitive or predecisional 
information should be released. 

A facility may submit a bid for 
during a period of unacceptability. 
be acceptable in order to be awarded 

· CERCLA waste. 

receipt of CERCLA waste 
However, a facility must 
a contract for receipt of 

Scape and Contents of tb• Notice. 'l'he responsible Agency 
must send the notice to the facility owner/operator by 
certified and first-class mail, return receipt requested. The 
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certified notice, if not acknowledqed by the receipt return 
card, will be considered to have been received by the addressee 
if properly sent by first-class mail to the last address known 
to the responsible Aqency. The notice should contain the 
followinq: 

o A findinq that the facility may have conditions that 
render it unacceptable for re~eipt of off-site waste, 
based upon available information from an RFA, an 
inspection, or other data sources: 

o A description of the specific acts, omissions or 
conditions that form the basis of the findings: 

o Notice that the facility owner/operator has the 
opportunity to request an informal conference with 
the responsible qovernment official to discuss the 
basis for the facility's unacceptability 
determination under this revised policy,- provided 
that such a request is made within 10 calendar day• 
from the date of the notice. The owner/operator may 
submit written comments within 30 calendar days from 
the date of the notice in lieu of holding the 
conference. 

o Notice that failure to request an informal meetinq or 
submit written comments. will result in no further 
consideration of the determination by the responsible 
Aqency durinq the 60 calendar days after issuance of 
the notice. The responsible Aqency will cease any 
transport of CERCLA waste to the facility on the 60th 
calendar day after issuance of the notice. 

o Notice that the owner/operator may request, within 10 
calendar days of hearinq from the responsible 
qovernaent official after the informal conference or 
the submittal of written comments, a reconsideration 
of th• determination by the Reqional Administrator or 
appropriate State official. The Regional 
Administrator or State official may aqree to review 
the determination at his or her discretion; and 

o Notice that such a review by the Regional 
Adainistrator or appropriate State official, if 
aqreed to, will be conducted within 60 calendar days 
of the initial notice, if possible, but that the 
review will not stay the determination. 

The facility may continue to receive CERCLA waste for 60 
calendar days after issuance of the initial notice. As 
indicated above, facility owners or operators may request an 
informal conference with the responsible government off ic1al 
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within 10 calendar days from the date of issuance of the 
notice, to discuss the basis for a violation or release 
determination and its relevance to the facility's acceptability 
to receive CERCLA wastes. Any such meeting should take place 
within 30 calendar days of the date the initial notice is 
issued. If unacceptability is based on a State inspection or 
enforcement action, a representative of the State should attend 
the meeting. If the State does not attend, EPA will notify the 
State of the outcome of the meeting. The owner/opeator may 
submit written comments within 30 calendar days from the date 
of the notice in lieu of holding the conference. If the 
responsible Agency does not find that the information submitted 
at the informal conference or in comments is sufficient to 
support a finding of acceptability to receive CERCLA wastes, it 
should so inform the facility orally or in writing. 

Within 10 calendar days of hearing from the responsible 
government official after the informal conference or the 
submittal of written collJllents, the facility owner or operate~ 
may request a reconsideration of the determination by the 
Reqional Administrator or appropriate State official. The 
Regional Administrator or appropriate State official may use 
his or her discretion in deciding whether to conduct a review 
of the determination. Such a review, if granted, should be 
conducted within the 60 day period (originating with the 
notice) to the extent possible. The review will not stay the 
determination. 

The RPM, osc or equivalent site manager must stop transfer 
of waste to a facility on the 60th calendar day after issuance 
of a notice. The facility then remains unacceptal:>le until such 
time as the responsible Aqency notifies the owner or operator 
otherwise. The oft-site coordinator and the OSC/RPK should 
maintain close coordination throuqhout the 60-day period. 

In limited cases, the responsible Agency may use its 
discretion to extend the 60 day period if it requires more time 
to review a subaission. The facility should be notified of any 
extension, and it remains acceptable durinq any extension. 

'1'119 responsible Aqency may also use its discretion to 
determine that a facility's unacceptability is immediately 
effective upon receipt of a notice to that effect. This may 
occur in situations such as, but not limited to, emerqencies 
(e.g., fire or explosion) or egregious violations (e.g., 
criminal violations or chronic recalcitrance) or other 
situations that render the facility incapable of safely 
handlinq CERCLA waste. 

Implementation of this notice provision does not relieve 
the Regions or states from taking appropriate enforcement 
action under RCRA or CERCLA. 
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c. Procedures for Facilities with outstanding unacceptability 
Determinations 

Under the original May 1985 off-site policy, facilities 
determined to be unacceptable to receive CERCLA wastes were 
provided with written notice and were qenerally afforded 
informal opportunities to comment on the determination (the 
latter step was not required by the policy). Although the 
Aqency believes that these steps represented adequate 
procedural safeguards for facilities seeking to receive CERCLA 
wastes, EPA has decided to provide an additional opportunity 
for review, in light of this revised policy, for facilities 
with unacceptability determinations already in place on the 
effective date of the revised policy. 

Any such facility that wishes to meet with the responsible 
Agency to discuss the basis for a violation or release 
determination and its relevance-to the facility's ability to 
receive CERCLA wastes, may request an informal conference with 
or submit written comments to the responsible Agency at any 
point up to the 60th day after the publication of the proposed 
rule on the off-site policy in the Federal Register. Such a 
meetinq should take place within 30 calendar days of the 
request. If the responsible government Agency does not find 
the information presented to be sufficient to support a f indinq 
of acceptability to receive CERCLA wastes, then it should 
inform the facility orally or in'Writinq that the 
unacceptability determination will continue to be in force. 
The facility may, within 10 calendar days of hearing from the 
responsible government official after the informal conference 
or submittal of written comments, petition the EPA Regional 
Administrator or appropriate State otf icial for 
reconsideration. The Regional Administrator or State official 
may use his or her discretion in decidinq whether to ;rant 
reconsideration. 

These procedures for review of unacceptability 
determinations that were already in place on the effective date 
of thi• revised policy will not act to stay the effect of the 
underlying unacceptability determinations durinq the period of 
review. 

o. Ra-eyaluatinq Unacceptability 

An unacceptable facility can be reconsidered for 
management of CERCLA wastes whenever the responsible Aqency 
finds that the facility meets the criteria described in the 
"Acceptability Criteria• section of this policy. 

For the purposes of this policy, releases will be 
considered controlled upon issuance of an order or permit that 
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initiates and requires completion of one or more of the 
followinq: a facility-wide RCRA Facility Investiqation (RFI); 
a corrective Measures Study (CMS); or Corrective Measures 
Implementation (CMI). The facility must comply with the permit 
or order to remain acceptable to receive CERCLA waste. At the 
completion of any such phase of the corrective action process, 
the responsible Aqency should aqain review the facility for 
acceptability under the off-site policy usinq the criteria 
listed in this document, and as necessary and appropriate, make 
new acceptability determinations, and issue additional orders 
or modify permit conditions to control identified releases. 
Releases that require a determination of environmental 
siqnif icance will be considered controlled upon issuance of an 
order or permit to conduct an RFI, CMS or CMI, or upon 
completion of an RFI which concludes that the release is not 
environmentally siqnificant. Aqain, the facility must comply 
with the permit or order to remain acceptable to receive CERCLA 
waste. 

If the facility is determined to be unacceptable as a 
result of relevant violations at or affectinq the receivinq 
unit, the state (if it made the initial determination) or EPA 
must determine that the receivinq unit is in full physical 
compliance with all applicable requireaents. Where a State no1 
authorized for HSWA corrective action makes this determination, 
it should notify EPA immediately of the facility's return to 
compliance, so that the Aqency can expeditiously inform the 
facility that it is once aqain acceptable to receive CERCLA 
wastes. 

The responsible Aqency will notify the facility of its 
return to acceptability by certified and first-class mail, 
return receipt requested. 

E. Implementatipn 2rpcedµrea 

All remedial decision docmaents must discuss compliance 
with thi• policy for alternatives involvinq off-site manaqement 
of CER~ wastes. Decision documents for removal actions also 
should include such a discussion. 

Provisions requirinq compliance with this policy should be 
included in all contracts for response action, cooperative 
Aqreements with States undertaking Supertund response actions, 

.and enforcement agreements. For ongoing projects, these 
provisions will be implemented as follows, taking into 
consideration the differences in applicable requirements for 

. pre- and post-SARA decision documents: 

o RI/FS: The Regions shall immediately notify Agency 
contractors and States that alternatives for off-site 
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manaqement of wastes must be evaluated aqainst the 
provisions of this policy. 

o Remedial Design: The Reqions shall immediately 
notify Aqency contractors, the states, and the U.S. 
Army Corps of Enqineers that all remedies that 
include off-site disposal of CERCLA waste must comply 
with the provisions of this policy. 

o Remedial Action: The Reqions shall immediately 
assess the status of compliance, releases and other 
environmental conditions at facilities receivinq 
CERCLA waste from onqoinq projects. If a facility is 
found not to be acceptable, the responsible Aqency 
should notify the facility of its unacceptability. 

o Enforcement: Cleanups by responsible parties under 
enforcement actions currently under neqotiation and 
all future actions must comply with this policy. 
Existing agreements need not be amended. However, 
EPA reserves the right to apply these procedures to 
existinq agreements, to the extent it is consistent 
with the release and reopener clauses in the 
settlement aqreement. 

If the response action is proceedinq under a Federal lead, 
the Reqions should work with the Corps of Enqineers or EPA 
contracts Officer ta neqotiate a contracts modif icatian to an 
existinq contract, if necessary. If the response action is 
praceedinq under a State lead, the Regions should amend the 
cooperative Aqreement. 
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DISCJeAIMEB 

'l'he policies and procedures established in this 
document are intended solely for the guidance of 
government personnel. They are not intended, and cannot 
be relied upon to create any rights, substantive or 
procedural, enforceable by any party in litigation with 
the United States. The Agency reserves the ri9ht to act 
at variance with these policies and procedures and to 
change them at any time without public notice. 
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1.0 INTRODUCTION 

1.1 purpose 

This quidance document is desiqned to provide direction to 
On-Scene Coordinators (OSCs), other removal proqram personnel, 
and Reqional Underqround storaqe Tank (UST) Coordinators for the 
initiation and continuation of Federal-lead corrective actions in 
response to petroleum releases from leaking underqround storaqe 
tanks. The quidance presents procedures to be followed, 
includinq required justifications and the documentation necessary 
for undertakinq a Federal-lead UST corrective action. A separate 
quidance document is beinq developed for corrective actions on 
Indian lands. 

1.2 Backqround 

The Superfund Amendments and Reauthorization Act of 1986 
(SARA) amends Subtitle I of the Solid Waste Disposal Act (SWDA) 
to provide the authority for Federal response to petroleum 
releases from leakinq USTs. The amendments also establish a $500 
million Leaking Underqround Storaqe Tank (LUST) Trust Fund to 
finance both Federal and State UST proqram activities. Federal
lead UST corrective actions will be performed by the same EPA 
emerqency response and contractor personnel that conduct oil and 
hazardous substance removal actions. 

Note: As used in this quidance, "SWOA" refers to the Solid Waste 
Disposal Act as amended by any other leqislation, includinq 
SARA, the Resource Conservation and Recovery Act of 1976 
(RCRA), and the H~zardous and Solid Waste Amendments of 1984 
(HSWA) • 

• 
1.3 Policy 

It is EPA's policy that LUST Trust Fund-financed responses 
at petroleum releases from underqround storaqe tanks will be 
conducted by States under cooperative aqreement with EPA, except 
in rare circumstances. Most States will have broad cooperative 
aqreements to address emergency response and to perform cleanupsi 
in the absence of such aqreements, the Reqion and State are 
encouraged to develop site-specific cooperative agreements, under 
which the State will conduct corrective actions at individual 
sites. EPA will undertake a corrective action only in instances 
where there is a major public health or environmental emerqency, 
and the State is unable to respond. In addition, the State must 
demonstrate that it has contacted or attempted to contact owners 
or operators, and the State is convinced that owners or operators 
are unable or unwilling to provide adequate, timely response. 
Federal-lead corrective action will be limited to stabilization 
of the immediate situation, with the expectation that further 
cleanup will be performed by the State under an appropriate 
cooperative agreement. 

• 
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1.4 Definitions 

Fo~ the purposes of this quidance, the followinq definitions 
apply: 

Exposure Assessment - As defined in Section 9003(h)(l0) of SWDA, 
"the term ·exposure assessment' means an assessment to determine 
tbe extent of exposure of, or potential for exposure of, 
individuals to petroleum from a release from an underground 
storaqe tank based on such factors as the nature and extent of 
contamination and tbe existence of or potential for pathways of 
human exposure (includinq qround or surface water contamination, 
air emissions, and food chain contamination), the size of the 
community within the likely pathways of exposure, and the 
comparison of expected human exposure levels to the short-term 
and long-term health effects associated with identified 
contaminants and any available recommended exposure or tolerance 
limits for such contaminants. Such assessment shall not delay 
corrective action to abate immediate hazards or reduce exposure." 

Ma1or pyblic Health or Enyironmental Emergency - To qualify for 
Federal response action, an UST site must be deemed a major 
public health or environmental emergency. (This definition is 
more strict than that for current hazardous substance removal 
actions and is intended to siqnificantly limit the number of 
Federal-lead UST responses, so that only health or environmental 
emerqencies are addressed). such an emerqency exists if tbe 
following criteria are met: 

o The release poses an immediate and substantial threat 
of direct hWJlan, animal, or food chain exposure to 
petroleum; or 

• 
o The release poses an immediate threat of fire and/or 

explosion; or 

o The release poses an immediate and substantial threat 
to public drinking water supplies: or 

o The release poses an immediate threat to human health 
or substantial amounts of property, or poses an 
immediate and substantial threat to natural resources. 

Petroleum - As defined in Section 9001(8) of SWDA, "the term 
•petroleum' means petroleum, including crude oil or any fraction 
thereof which is liquid at standard conditions of temperature and 
pressure (60 degrees Fahrenheit and 14.7 pounds per square inch 
absolute)." This term includes, but is not limited to, gasoline, 
diesel fuel, and jet fuel. 
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Underground Storage Tank - A~ defined in Section 9001(1) of SWOA, 
"the term ·underqround storaqe tank' means any one or combination 
of tank& (including underqround pipes connected thereto) which is 
used to contain an accumulation of regulated substances, and the 
volume of which (includinq the volume of the underground pipes 
connected thereto) is 10 per centum or more beneath the surface 
of the ground. Such term does not include any: 

A) Farm or residential tank of 1,100 gallons or less 
capacity used for storing motor fuel for noncommercial 
purposes, 

B) Tank used for storing heating oil for consumptive use 
on the premises where stored, 

C) Septic tank, 

D) Pipeline facility (includinq qatherinq lines) re«JUlated 

E) 

F) 

G) 

H) 

I) 

under - .• 

i) the Natural Gas Pipeline Safety Act of 1968 
(49 u.s.c. App. 1671, et seq.), 

ii) the Hazardous Liquid Pipeline Safety Ac~ of 
1979 (49 u.s.c. App. 2001, et seq.), or 

iii) which is an intrastate pipeline facility 
regulated under State laws comparable to the 
provisions of law referred to in clause (i) 
or (ii) of this subparagraph, 

surface impoundment, pit, pond, or lagoon, 
• 

Storm water or waste water collection system, 

Flow-through process tank, 

Liquid trap or associated gathering lines directly 
related to oil or gas production and gathering 
operations, or 

Storage tank situated in an underground area (such as a 
basement, cellar, mineworking, drift, shaft, or tunnel) 
if the storage tank is situated upon or above the 
surface of the floor. ·. 

The term ·underground storage tank' shall not include any 
pipes connected to any tank which is described in subparagraphs 
(A) through (I)." 

Final clarification of these terms and definitions will be 
found in the requ.lations (and preamble) for underground storage 
tanks, scheduled for publication later in 1988 • 

• 
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2.0 CRITERIA FOR CORRECTIVE ACTION 

2.1 Legislative Standards and Criteria 

'l'hi• 911idance is desiqned to provide direction for 
undertakincJ Federal-lead corrective action at petroleum leaks 
from underground storaqe tanks. The basic criteria for a Federal 
response are found in Section 9003 of the amended SWDA: 
Subsection (c) specifies the release detection, prevention, and 
correction requirements for USTs to be promulqated by EPA, and 
Subsection (h) provides two sets of criteria for Federal-lead UST 
responses. -

Before the effective date of the requlations promulqated 
under section 9003(c) of SWDA, a corrective action may be 
undertaken if the Administrator (or State under cooperative 
aqreement) deems it necessary to protect human health and the 
environment, as authorized in section 9003(h)(l) of SWDA. The 
EPA (or the respondinq State) must qive priority to sites where 
no owner or operator is able to undertake proper corrective 
action, and to UST releases posing the greatest threat to human 
health and the environment. 

After the requlations become effective, a response may be 
conducted only if corrective action is necessary to protect human 
health and the environment and one or more of the following 
criteria, presented in Section 9003(h) (2) of SWDA, are met: 

o No financially solvent tank owner or operator, capable 
of carrying out proper corrective action, is found: 

o The situation requires prompt action to protect hwaan 
he~lth and the environment: 

o Corrective action costs exceed the ·financial 
responsibility requirements established for the tank, 
and expenditures from the LUST Trust Fund are necessary 
to ensure effective action; or 

o The tank owner or operator has failed, or refused, to 
comply with an administrative order to perform 
corrective action. 

Priority must be qiven to releases posing the greatest threat to 
human health and the environment . 

• 
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2.2 EPA Criteria 

~n·addition to the basic policy guidelines discussed in 
section 1.3, and the leqislative restrictions presented in 
section 2.1, EPA will undertake corrective action only it a major 
public health or environmental emerqency exists, as defined in 
section 1.4. 

EPA will take only those corrective actions that stabilize 
the emerqency situation, allowing State or other responders to 
implement permanent cleanup remedies. It EPA's mitiqative 
measures require continuing post-corrective action control 
(operations and maintenance), the affected State will be 
responsible for these measures as soon as possible • 

• 
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J.O FUND UTILIZATION 

In· accordance with SWDA Section 900J(h), the statute that 
describes Federal response under the LUST Trust Fund, and in 
compliance with EPA policy for Federal-lead actions, the qeneral 
activities listed in Section 3.1 may be conducted with Fund 
monies. See Sections 7.2 and 7.3 for more detail on allowable 
and non-allowable costs related to performing corrective actions. 

3.1 Eliqible Activities 

o Site investiqations or exj>osure assessments (see 
Section 1.4) to determine potential health effects of a 
leak, and to establish corrective action priorities. 

o Corrective actions such as stabilization of the site, 
temporary relocation of affected residents, or 
provision of alternate household water supplies. 

o Enforcement activities (see Section 4.4) includinq 
development, implementation, and oversiqht of 
enforcement orders directed to responsible tank 
owners/operators. 

o Cost recovery activities to seek reimbursement of LUST 
Trust Fund expenditures from liable parties. 

3.2 State Cost Share 

Until EPA's final regulations for release detection, 
prevention, and corre~tion become effective later in 1988, there 
is no requirement for States to cost share or match Trust Fund 
monies. Af~er the effective date of the regulations, States must 
pay a 10 percent share of the cost of LOST Trust Fund corrective 
actions, as required by Section 900J(h) (7)(B) of SWDA. However, 
failure to pay this required cost share will not prevent EPA from 
conducting a response if immediate action is necessary to 
mitiqate an imminent and substantial endangerment to human health 
or the environment. 
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4.0 APPROVAL PROCESS 

Federal-lead UST corrective actions may be approved only if 
the definitions and criteria outlined in Sections 1.0 and 2.0 are 
met. In particular, the site must pose a major public health or 
environmental emergency to which the owner or operator or the 
State is unable to respond in an adequate and timely manner. In 
addition, no Federal-lead corrective action will be conducted 
unless an appropriate request is received from a State. 

The Federal-lead UST delegations of authority, as well as 
two approval processes (based on response time considerations), 
are presented below. 

4.1 Delegation of Authorities 

All obligations for Federal-lead UST corrective actions 
(with limited exceptions for emergency situations, as noted below 
in section 4.1.1) must be approved by the Assistant Administrator 
(AA), Office of Solid Waste and Emergency Response (OSWER), as 
provided by Delegation 8-33 (see Appendix A). This authority may 
be redelegated to the Office Director (OD), Office of Emerqency 
and Remedial Response (OERR). If redelegated, the OD, OERR, must 
obtain the concurrence of the OD, Office of Underground Storage 
Tanks (OUST). 

4.1.1 In accordance with Delegation 8-33, Regional 
Administrators (RAs) may approve emergency obligations for 
Federal-lead UST corrective actions of up to $50,000 per 
site. This authority may be be used only 

~ 

l) durinq non-duty hours (after 5:00 p.m. EST [local time 
in Washington, D.C.] on weekdays, or on Saturday, Sunday, or 
federal holidays), or if the situation precludes contactinq 
Headquarters prior to initiating necessary response actions, 
and 

2) if there is risk of death, injury, or catastrophic 
environmental damage, due to a petroleum release from an 
UST. Such an emergency would be posed by imminent or actual 
events such as: 

o Fire and/or explosion: or 

o Substantial or irreversible damage to a 
sensitive ecosystem or significant natural resource. 

RAs may redeleqate this limited authority to the Division 
Director and osc level, as provided in Delegation 8-33. If 
redeleqated, the osc•s $50,000 authority is included in the RA's 
$50,000 authority: it is not in addition to that authority. This 
authority may be used to initiate response, and may be used to 
initiate project restarts should new and unforeseen emergency 
conditions occur which meet the above criteria. This authority 
cannot be used for continuations of work in progress. The costs 

• 
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that are applied toward the RA's authority to obligate funds up 
to $50,000, and the costs that are excluded from this limit, are 
aimilar0 to those defined in EPA's Syperfund Removal Procedures -
Reyigign Hwpber Three. 

4.2 Oral Request from State 

When the response time demands of the situation preclude 
implementing the formal written approval process described below 
in section 4.3, the following oral approval process may be 
implemented. 

4.2.1 The state evaluates the site and gathers all 
the necessary information to support an oral request (see 
Appendix B). The State UST Coordinator orally transmits the 
request and information to the Regional Oil and Hazardous 
Materials (OHM) Coordinator, or other designated Regional 
manaqement official. 

4.2.2 The assiqned osc consults with the Reqional UST 
Coordinator, where possible (see Section 4.4). 

4.2.3 The osc (jointly with the Regional UST 
Coordinator, where possible) determines if the criteria for 
corrective action discussed in Section 2.0 are met, and if 
an immediate response (within hours or days) is necessary. 
If so, the following approval process is implemented. 

4.2.4 Approval process for corrective action 

4.2.4.1 

• a) 

b) 

C) 

d) 

DQ.ring regular working hours: 

The osc or other Reqional official, after 
consultation with the Regional UST 
Coordinator, notifies the appropriate 
Headquarters Emerqency Response Division 
(ERD) Regional Coordinator of the Region's 
intent to request oral approval from 
Headquarters to initiate an UST corrective 
action (phone I 8-382-2188, Magnafax t 755-
2155, TWX # 710-822-9269, 
E-mail# EPA 5511). 

The osc gets oral approval from the RA 
or delegatee. 

The osc or other Regional official 
provides the information set forth in 
Appendix B to Headquarters. 

The ERD Regional Coordinator reviews and 
processes the request, and relays the request 
and a recommendation for approval/denial to 
the appropriate Headquarters official • 

• 
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e) 

f) 

The ERO Reqional coordinator communicates 
the decision and the appropriate accounting 
information (see Section 5.0) to the·OSC or 
other Regional official as quickly as 
possible, and confirms the decision in 
writing by the end of the next work day. The 
osc must notify the Regional UST Coordinator 
of the decision. 

The RA transmits a formal action memorandum 
(see Appendix D), along with a formal State 
request letter fsee Appendix C) to ERD within 
10 days. 

4.2.4.2 During non-duty hour& (after 5:00 p.m. EST on 
weekdays, on Saturday, Sunday, and holidays), or if the 
situation precludes contacting Headquarters prior to 
initiating necessary response actions: 

a) The OSC obtains oral approval from the RA, or 
from his/her delegatee (see section 4.1, or 
Appendix A). This authority may only be used 
to obligate funds up to $50,000, for 
corrective actions which meet the criteria in 
section 4.1.1. 

b) The osc notifies the Regional UST coordinator 
(see Section 4.4) and ERO Regional 
Coordinator of this action as soon as 
possible. 

c) The RA transmits a formal action memorandum 
(see Appendix D), along with a State request 
letter (see Appendix C) to ERD within 10 
working days. A ceiling increase request 
(see Appendix E) may be incorporated within 
this memorandum, if needed. 

4.2.4.3 During non-duty hours, if a ceiling greater 
than $SOK is needed: 

a) 

b) 

C) 

The osc telephones the National Response 
center (NRC), 800-424-8802, identifies himself/ 
herself, and asks to be put in contact with 
the ERO Duty Officer. 

The NRC contacts the ERO Duty Officer. 

The ERO Duty Officer contacts the osc and 
asks for the information contained in Appendix 
E. The ERO Duty Officer notifies the 
supervisory duty officer, the 00/0ERR, the 
OD/OUST, and the AA/OSWER (if appropriate), 
who approves or denies the request. 
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d) 

•) 

The ERO Duty Officer communicates the 
decision to the osc as quickly as possible, 
and confirms the decision in writinq by 
the end of the next work day. 

The RA sends a formal action memorandum 
(see Appendix D) alonq with the State request 
letter (see Appendix C) to ERO within 10 days. 

4.3 Written Request from State 

This approval process must be used whenever response time 
demands allow. Typically, this will mean that Federal response 
can be delayed for several days. 

Receive written request from state 

The affected State shall perform a thorouqh site 
evaluation to clearly determine the extent of release, 
source, substance(&) released, and threats posed by the 
release. The State shall also make every reasonable attempt 
to locate owners or operators and compel corrective actions. 
The State must then prepare a formal written request for 
Federal-lead UST corrective action that presents all of the 
pertinent site information, usiriq the State request letter 
format in Appendix c. The request letter should be sent to 
the Regional OHM Coordinator, or other designated Regional 
management official, from the Director of the State OST 
agency designated by the Governor of the affected State. 

Notify Regional UST Coordinator 
~ 

Wb~n a letter requesting UST corrective action is 
received from the State, the Reqional UST Coordinator must 
be consulted and provided a copy of the le~ter (see Section 4.4). 

4.3.3 Evaluate State request 

The osc and Regional UST coordinator jointly 
evaluate the State request to determine whether: 

o Additional information is required. If the 
request letter (see Appendix C) is deficient, the 
Region should contact the State and obtain 
additional information, or instruct the State to 
resubmit the request letter incorporating the 
Region's comments. If necessary, the osc may 
perform a perfunctory site inspection to gather 
needed data. 

o Federal~lead UST corrective action is not 
justified. If the situation does not meet the 
criteria discussed in Section 2.0, the osc and tHe 
Regional UST Coordinator must recommend to the OHM 
Coordinator that the request be denied • 

• 
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4.3.4 

Federal-lead UST corrective action is justified. 
If the situation appears to meet the criteria 
discussed in Section 2.0, the followinq approval 
procedures should be implemented. 

Re9ional role 

The osc noti£ies the appropriate ERD Re9ional 
coordinator of the Reqion•s intent to request Headquarters• 
approval to initiate a Federal-lead UST corrective action 
(phone # 8-382-2188, Maqnatax t 755-2155, E-mail t EPA 5511, 
'l'WX t 710-822-9269). The OSC should also forward a copy of 
the State request letter, or a draft copy of the action 
memorandum to allow the ERD Reqiona~ Coordinator to expedite 
the Headquarters approval process. 

The osc should provide the information set forth in the 
State request letter (see Appendix C) by submitting an 
action memorandum, using the format presented in Appendix D. 
The action memorandum must be siqned by the RA and addressed 
to the AA, OSWER through the OD, OERR, to the attention of 
the Director, ERO. 

4.J.5 Headquarters role 

The ERO Reqional Coordinator reviews the action 
memorandum, qets concurrences from other offices as 
necessary (e.g., OUST, OGC), and sends it with a 
recommendation for approval/denial to the appropriate 
Headquarters official for final determination and aiqnature. 

~ 

The ERD Reqional Coordinator then communicates the 
OSWER tiecision to the Region as quickly as possible, along 
with the appropriate accounting information (see Section 
s.o). Written confirmation of the decision is forwarded to 
the osc and the Regional UST Coordinator as soon as 
practicable. 

4.4 Regional UST Coordinator/Enforcement 

The Regional UST coordinator is a Regionally-designated 
employee who acts as a liaison between emerqency response 
personnel and Regional UST proqram management. The Re9ional UST 
Coordinator may have information about a specific site, the 
status of a State's UST proqram, and the State's eligibility for 
a cooperative agreement under the LUST Trust FUnd, that could 
prove useful in weighing the State's response capabilities 
against the characteristics and magnitude of an UST emergency. 
The Regional UST Coordinator should be informed as soon as 
possible whenever the Region receives a State request for 
Federal-lead UST corrective action1 whenever practicable, the 
Regional UST Coordinator, together with the osc, should evaluate 
the appropriateness of Federal-lead corrective action prior to 

• 
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seeking approval. The osc should keep the Regional UST 
coordinator informed of all significant events during Federal
lead UST corrective actions. 

states, under cooperative agreements, will be expected to 
initiate and pursue enforcement action. The Regional UST 
coordinator is responsible for coordinating with affected 
state agencies, particularly in identifying owners or operators 
and pursuing enforcement actions. EPA has the authority to issue 
several different types of administrative orders under SWDA: 
Section 9005 warning letters can be_issued to compel tank testing 
and investigation to detect suspected leaks: Section 9003(h) 
orders can be issued to require site assessment, development of a 
response plan, and implementation of corrective action pursuant 
to the EPA-approved plan; and Section 9006(a) orders can be 
issued to enforce compliance with a previous order. States are 
expected to have or develop similar enforcement authorities. 
Enforcement efforts to secure response from owners or operators 
must not delay Federal-lead corrective action if site conditions 
meet the criteria in Section 4.1.1 of this quidance • 

• 
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5.0 ACCOUNTING INFORMATION 

Th~ LUST Trust Fund appropriation number is 68-20X8153; the 
proqram element is FPYV2B. For all actions qiven prior 
Headquarters approval, account and Document Control nUJD!:>ers will 
be issued to the ERD Reqional Coordinator by the Headquarters 
Financial and Administrative Management Support Staff (FAMS). 
The ERD Regional coordinator will then inform the osc of the 
assigned numbers. 

Each Reqion has approval authority up to $50,000 per site to 
use in responding to certain UST emergencies (see Section 4.1.1 
for more detail). For actions initiated by the Region using its 
$50,000 authority, account and Document Control numbers should be 
issued by the Regional Financial Management Officer. 

Detailed information describing Trust Fund appropriation, 
account number structure, activity codes, and other relevant 
matters has been issued by the Comptroller General to 
all Financial Management Officers in Comptroller Policy 
Announcement Number 87-13, "Interim Financial Policies and 
Procedures Governing Use of the Leakinq Underqround Storaqe Tank 
(LUST) Trust Fund" (see Appendix I). 

The Policy Announcement establishes policies and procedures 
for use of the Fund by EPA and State governments. Each site will 
be assiqned a ten-diqit account number in the Financial 
Manaqement System (FMS), which enables tracking of site-specific 
costs for cost manaqement and cost recovery purposes. The Policy 
Announcement details methods of charqinq time and other direct 
costs to the.Fund • . 
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6.0 INITIATION OF ON-SITE ACTIONS 

¥edhanisms available to the osc for initiating an UST 
response include: 

o Procurement of cleanup services; 
o Procurement of technical assistance: and 
o Assistance through other agencies. 

6.1 Procuring Cleanup Services 

For site tracking purposes, the Agency has defined the 
•start" of the action to be the date on which a cleanup 
contractor (e.g., ERCS) mobilizes on the site, not the date on 
which a site assessment is performed, the action is approved, or 
the first obligation occurs. 

6.1.1 Emergency Response Cleanup Services (ERCS) 
contracts 

The ERCS zone contracts, supplemented by the Regional 
ERCS contracts, form the core of EPA's emergency response 
resources. These contracts provide 24-hour, immediate 
delivery of cleanup contractor personnel, services, and 
material for response to CERCLA hazardous substance 
releases. The contracts also include provisions for UST 
response. Procedures to mobilize ERCS contractors are 
identical to current removal program procedures, as outlined 
in Syperfund Removal Procedures -- Bevisign Nwpber Tbree, 
ERCS psers• Manual, and EPA Syperfund £merqency 
contracting Procedyres. An Ordering Officer should fill out 
a Delivery Order (DO) and Procurement Request (PR) usinq the 
accoun~ing information provided by the ERO Regional 
Coordinator or the Region's Financial Management Officer. 
Instructions for completing and processinq DOS can be found 
in Appendix G. 

6.1.2 Other commercial contracts 

When use of the ERCS contractor is inappropriate due to 
conflict of interest, response time considerations, or other 
unusual or unforeseen circumstances, other contractors may 
be used. For information and procedures on procuring other 
contractor services, oscs should contact the appropriate 
Headquarters Procurement and Contracts Management Division 
(PCMD) Contracting Officer (CO). 

6.2 Procuring Technical Assistance 

6.2.l Technical Assistance Team (TAT) contracts 

The TAT contracts provide technical and management 
assistance to oscs. TAT services include sampling, cleanup 
monitoring, documentation of site conditions and activities, 
project planning, health and safety planning, cost tracking, 

• 
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quality assurance, and related tasks. The two TAT zone 
contracts include provisions for UST response. Procedures 
fat implementing these contracts are similar to current 
removal program procedures as outlined by superfund Remoyal 
Erocld»re• -- Reyision NuJllber Tbree and the TAT Cgntract 
User•• Manual, except that the Project Officer must give 
approval. The Region's Deputy Project Officer (DPO) should 
complete a Technical Direction Document (TDD) form, being 
sure to specify that the source of funding is the LUST Trust 
Fund (instructions for completinq and processinq TDDs can be 
found in Appendix H). The DPO •ust obtain the Headquarters 
Project Officer's (PO) approval of the TDD; the PO will 
contact the contractor Zone Program Manager (ZPM) as soon as 
possible to confirm approval. The ZPM will then communicate 
the PO's approval to the appropriate TAT Leader, who may 
only then implement the task requested by the TDD. Appendix 
H provides a detailed description of the process for 
activating TAT. . ..... 

6.2.2 Environmental Response Team (ERT) 

The EPA Environmental Response Team (ERT) provides a 
wide range of technical, analytical, investigative, and 
planning services. To obtain ERT assistance, contact the 
ERD Regional coordinator. 

6.3 Assistance from Other Agencies 

Other Federal agencies may have personnel with specific 
expertise and experience that could be useful to osca in 
performing Federal-lead UST corrective actions. EPA has a 
Memorandum ~ Understandinq (MOU) or site-specific Interagency 
Agreements {IAGs) with each of several agencies to facilitate 
their direct participation in hazardous substance responses using 
CERCLA monies. Although there is no provision·for their 
participation in Federal-lead UST corrective actions, which are 
funded under SWDA, OSCs may contact other agencies to seek 
informal advice or assistance as appropriate. The following 
agencies may be particularly helpful. 

6.3.l Federal Emergency Management Agency (FEMA) 

FEMA is often used to provide' assistance with temporary 
and permanent relocation of affected residents and 
businesses during removal actions • 
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6.3.2 Agency tor Toxic Substances and Disease 
Reqistry (ATSDR) 

ATSDR can provide advice concerninq exposure etfects o~ 
certain substances, calculate risks to the public and the 
environment from releases and issue health advisories where 
appropriate, and can recommend cleanup levels. ATSDR may be 
al:>le to provide assistance or guidance in performinq 
exposure assessments (as defined in Section 1.4) at Federal
lead UST corrective action sites. 

-
6.3.3 United states Coast Guard (USCG) 

USCG is experienced in respondinq to a wide ranqe of 
release incidents involvinq petroleum. USCG may have aite
specific information concerninq UST releases in coastal 
zones or aftectinq surface waters, and should be notified 
whenever Federal-lead UST corrective action is considered at 
such a release to determine whether response is more 
appropriate under the Clean Water Act (CWA). 

6.4 Stabilization Standards 

Federal-lead UST corrective action will qenerally be 
limited to stabilization of the emerqency conditions that 
justified the initiation of the response; occasionally, however, 
more complete cleanup may be appropriate. Whenever possible, 
further cleanup after stabilization should be conducted, as 
needed, by the State under an appropriate cooperative aqreement 
with EPA. 

When conductinq stabilization actions, oscs should consider 
relevant state standards and other applicable guidelines, as may 
be provided by the Reqional UST Coordinator. The osc should 
stabilize the site to a level that protects human health and the 
environment by mitiqatinq the immediate threats • 
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7.0 MANAGING FEDERAL-LEAD UST CORRECTIVE ACTIONS . . 
This section provides quidance on the roles and 

responsibilities of oscs when manaqinq OST response projects. 
A variety of topics is addressed, including oversight of 
contractors, allowable costs, cost management, ceiling increases 
and scope modifications, access aqreements, health and safety, 
community relations, reportinq requirements, and post-corrective 
action site control considerations. 

oscs have complete responsibil~ty for directing response 
operations. This means that they must ensure that all on-site 
activities are consistent with Subtitle I of SWDA, as amended by 
Section 205 of SARA, and proqram policies and procedures; that 
all expenditures of funds are appropriate and reasonable; and 
that subsequent cost recovery actions will be supportable. 

7.1 oversight of Contractors 

A major osc role is oversight of the contractors performing 
response activities. Examples of oversight activities include: 

• Preparation of the work report; 

• Review and certification of the Contractor Cost Report 
(EPA Form 1900-55), which lists daily contractor 
costs; 

• Daily monitoring of contractor personnel and equipment 
to verify s•tisfactory completion at the work; 

• Determination of the overall project status. 

In conducting these oversight activities, oscs may request 
support from the TAT. Examples of such support are maintaining 
entry/exit logs of all contractor personnel and equipment, 
communicating oral or written messages from the osc to the 
cleanup contractor, and maintaininq loqs related to project 
costs. The TAT staff may not, however, assume the OSC's 
responsibilities for directing site activity, verifying 
satisfactory completion of work, or approving 1900-55 forms. 

compelling circumstances, such as another response incident, 
may require the osc to leave the site for more than 24 hours. 
The osc may designate capable persons from Federal, State, and 
local aqencies to act as osc representatives to supervise 
response operations. TAT staff, because of their non
governmental status, may not be designated osc representatives. 

Response program policy dictates the following quidelines 
for, and limitations on, the designation and activities of OSC 
representatives: 

• 
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• Federal employees - The preferred desi9nee would be 
another Federal employee because such a designee would 
have authority to direct, not merely oversee, 
contractors; to initiate activities involving 
expenditures of money; and to certify completion of 
work and costs. 

Examples of appropriate Federal employees are 
another osc, a non-osc superfund employee, or a non
superfund employee from within the Region; an osc or 
other employee from another Region: or Headquarters 
personnel or employees from another Federal agency such 
as USCG. 

As a practical matter, reassignment of staff from 
other duties may be difficult, particularly with 
respect to personnel outside the program, Region, or 
Agency. Moreover, desiqnation of a Federal employee 
who does not have adequate training in program 
procedures and response operations could endanger the 
response. 

• State/local staff - State and local officials are 
precluded from taking any actions involving 
expenditures of LUST Trust Fund monies, unless an 
appropriate cooperative agreement has been executed. 
In practice, this means that State and local 
representatives may transmit and supervise the 
implementation of the OSC's work orders but may not 
provide new instructions. 

• :r6:t - TAT personnel may not serve as osc desiqnees: 
they may, however, continue to provide support services 
at the site and monitor cleanup contractor performance 
in the absence of the osc. 

Because of the practical difficulties in desiqnating an osc 
representative who can assume full on-site responsibilities, oscs 
are discouraged from leaving the site except in very limited 
circumstances. Examples of such circumstances are when EPA has 
an agreement with a State or local government to provide water 
hookups, or when the site clearly has "insignificant" activity 
(e.g., a pump running). 

7.2 Allowable Costs 

In general, EPA will expend LOST Trust Fund monies at a 
Federal-lead UST corrective action only to stabilize the 
situation and mitigate those problems that are directly 
responsible for creating the major public health or environmental 
emergency. Because of limitations on funds, long-term 
remediation and post-corrective action site control (operation 
and maintenance) activities must be performed by the State • 
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Du~ing an UST corrective action, the osc is authorized to 
incur· only those costs that quality as appropriate uses of the 
LUST Trust Fund. These costs must be directly allocable to a 
particular response, reasonable, and necessary to accomplish the 
response. 

This section summarizes both extramural and intramural costs 
that are allowable. To assist oscs in tracking indirect costs, 
the Financial Management Division issues provisional EPA indirect 
cost rates. These rates should be _used to estimate indirect 
costs incurred during the action. 

In addition to the items specified below, an exposure 
assessment, as defined in Section 1.4 of this guidance, may also 
be performed at a Federal-lead UST corrective action. This 
assessment is a brief version of the detailed and complex risk 
assessment often performed to estimate exposure potential near 
RCRA and CERCLA hazardous substance sites. Although the exposure 
assessment is an allowable cost, it may rarely be appropriate due 
to time and financial restrictions imposed by the ~esponse 
criteria presented in Section 2.0 of this guidance. The ERD 
Regional coordinator should be notified if an exposure assessment 
is being considered. 

7.2.l 

7.2.2 

• 

• 

Extramural costs 

Cleanup contractor and consulting costs, including 
waste transportation and disposal, now provided 
principally under the ERCS contractor system and 
supplemented as needed by non-ERCS commercial 
contractors • 

• support contractor costs, including TAT. 

• Subcontractqr costs. 

• Other costs, such as EPA leasing or rental of 
equipmenti incremental costs for EPA-owned 
equipment; supplies, materials, and equipment 
(including transportation costs) procured for the 
specific corrective action and fully expended 
during the corrective action; and utilities. 

• 

• 

lSt contingency allowance, for unforeseen 
extramural costs. 

Intramural costs 

EPA direct costs, including the salaries, 
overtime, travel, and per diem of on-site EPA 
personnel. 

• pirect costs incurred by ERT • 
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• Direct costs incurred by Headquarters and Regional 
technical and leqal staff. 

• EEA Regional laboratory costs. 

• Indirect cqsts, includinq EPA Reqional and 
Headquarters management and administrative costs 
and frinqe benefits. 

7.3 Non-Allowable Costs 

corrective action costs not allowed under the LUST Trust 
Fund include (but are not limited to): 

• State and local costs for which prior authorization was 
not specifically qiven by the osc or addressed in a 
cooperative aqreement (e.q., municipal services such as 
use of police or fire departments and State personnel 
who are on-scene pertorminq tasks not specifically 
requested by the OSC). 

• costs for the research and development of equipment and 
response technoloqies use~ in conjunction with an UST 
corrective action (e.q., emerqinq alternative disposal 
technoloqies). Fundinq may be available, however, 
through other sources: contact the ERO Regional 
Coordinator for more information. 

• Costs incurred by a contractor to provide response 
measures, for which that contractor is later found to 
be liable. · 
• 

7.4 Cost Manaqement 

Purinq Federal-lead UST corrective actions, all Reqions must 
implement an effective system for manaqinq response costs. This 
manaqement system must ensure the efficient use of public monies, 
enable all response costs to be tracked aqainst dollar ceilinqs, 
and provide the necessary information to support cost recovery 
actions. 

Ultimate responsibility for cost manaqement rests with the 
osc. Detailed quidelines for the osc are in the Removal Cost 
Management Manual. That manual identifies four components of 
cost manaqement (i.e., cost projection, cost control, cost 
documentation, and cost recovery) which are applicable to 
Federal-lead UST corrective actions, and are summarized briefly 
below. 

7.4.1 Cost projection 

The key to effective cost manaqement is through cost 
projection prior to the start of a response, as well as 
durinq a response. Pre-response estimates of costs form the 
basis for establishing a tttal project ceiling recorded in 
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the action memorandum; cost projection during a response 
~llows the osc to anticipate the need for increases in the 
project ceilinq. To estimate indirect costs, oscs should 
use the provisional rates provided by the Headquarters 
Financial Manaqement Division through the Region's Financial 
Management Officer. 

cost control 

cost control consists of cost planning and monitoring 
as well as verification of costs. OSCs are in the most 
advantaqeous position to control response costs it they stay 
informed on the availability of cost-effective resources. 
Thus, oscs should: identify non-commercial support services 
and response equipment available to the Reqion; familiarize 
themselves with cost-effective cleanup services in the event 
contractinq outside the ERCS network is required; maintain 
information on the cost of obtaining, operating, and 
maintaininq safety equipment; and review final UST response 
reports of costs at past responses. 

In addition, oscs are responsible tor monitoring site 
work and verifying that the contractor has provided the 
personnel, equipment, expendabies, and subcontractors tor 
which it has charged the government. oscs should note the 
strict limitations under the EPA contract management 
policies tor delegating these responsibilities to non
Federal personnel such as TAT, or to State officials not 
operating under a cooperative aqreement (see Section 7.1). 

7.4.3 cost documentation 
• 

cost documentation refers to the specific set of 
procedures that oscs use to maintain a record of all on-site 
activities and associated costs. The method of cost 
documentation should be consistent from day to day at a 
specific response but may vary from site to site and Region 
to Region. The method an OSC selects must ensure thorouqh 
record-keeping on the following six information items: 

• Chronology of events and decisions; 

• Site conditions; 

• Movement of personnel and equipment (e.g., site 
entry and exit); 

• contractor planned and authorized work compared to 
actual accomplishments; 

• contractor costs (e.q., commercial cleanup 
contracts); and 

• 
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• Other costs (e.q., TAT, ERT, Regional laboratory 
services, direct Headquarters and Reqional 
intramural obliqations, site access/acquisition). 

The Beipgyal Cgst Management Manual provides applicable 
guidance on methods oscs can use to determine each category 
of direct cost, and includes examples of the various types 
of documents oscs can use to record information (e.g., 
POLREPs, entry/exit log, incident obligation log). 

Cost recovery 

Because of the possibility of a cost recovery action 
for any case involving the expenditure of LUST funds, oscs 
have a responsibility to observe, document, and preserve 
critical evidence relating to the response and its coats. 
The cost documentation efforts described above are designed 
to ensure that facts concerning the release and owners or 
operators are recorded before response activity or the 
passage of time obscures or eliminates the evidence: that 
physical evidence essential for a trial is collected and 
preserved in a manner that will withstand judicial scrutiny1 
and that the government has maintained sufficient evidence 
of actual costs and substantiation of the need to incur 
those costs. 

The essential elements of a cost recovery action are: 

• Evidence of a release or threat of release of 
petroleum from an UST; 

•• . 

• 

• 

Evidence that the defendant(s) is owner or 
operator of the UST: 

Evidence that the corrective action taken was 
necessary to protect human health and the 
environment1 and 

Proof of incurred costs • 

7.5 Ceiling Increases/Scope Modifications 

oscs should anticipate the need for ceiling increases or 
scope changes as early in the corrective action as possible so 
that the approval process does not interrupt tHe continuity of a 
project. The osc should notify the appropriate ERO Regional 
Coordinator of such changes prior to submitting a formal request 
for approval: oscs are encouraged to send a draft of the 
impending formal request to the ERO Regional coordinator, to 
expedite concurrence and approval. 

7.5.1 Ceiling increases 

The initial action memorandum approving the corrective 
action establishes a project ceiling. This ceiling 

• 
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represents the total funding approved for the corrective 
action. oscs cannot incur costs in excess of the initial 
project ceiling unless a ceiling increase is approved. 

The request for a ceiling increase should contain the 
information shown in Appendix E. The level of detail 
required will vary according to site-specific circumstances. 
In general, the request should include information on the 
current site conditions, actions taken to date, costs to 
date, and the reasons why the ceiling increase is required 
(e.g., changed site conditiona·or increased disposal costs). 
It is important to explain whether the increase is 1) to 
p•rform more work to mitigate the threat in the original 
scope of work, or 2) to respond to an additional threat to 
human health, welfare or the environment, not previously 
documented, requiring additional corrective measures. If 
the ceiling increase is needed to complete actions 
previously approved, the request should detail the reasons 
why additional funds are required for those actions. If the 
ceiling increase is needed to address additional threats, 
the request should contain a new finding that the threats 
pose a major public health or environmental emergency. 
Ceiling increase requests must be submitted to Headquarters 
under the signature of the RA and must include the 
information outlined in Appendix E. 

The RA should send the request for a ceiling increase 
to the the AA, OSWER. In order to ensure an expeditious, 
smooth processing of the request, a final copy should also 
be sent to the ERD Regional Coordinator who is responsible 
for coordinating

0

tha Headquarters concurrence process • 
• 

7.5.2 Change in scope - no ceiling increase 

UST corrective actions are approved by the AA, OSWER 
with a complete scope of work. In order to expand this 
scope (e.g., to address an additional threat), a formal 
change of scope request, specifying the additional 
corrective actions to be performed, must be approved by the 
official who approved the initial request. 

The request should include information on current site 
conditions, actions taken to date, costs to date, and the 
additional proposed corrective actions as ~ell as the 
additional threat. · 

• 
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7.6 Ac~ess A9reements 
• 
Gaininq access to sites, where response actions require the 

use of adjoininq property or property within the site boundaries 
owned by parties who are not owners or operators of the UST, may 
require obtainin9 access aqreements or neqotiatinq for ri9hts-of
way with the property owners. Such aqreements may be needed in 
order to establish a new road, to allow for the use of a private 
road, or to establish a command post. 

Obtaininq access 

Primary responsibility for arranqinq for site access 
rests with the State. However, the OSC is ultimately 
responsible for obtaininq site access aqreements. The osc 
may need to work with the State to ensure that arranqements 
are executed. Typically, the State will approach the 
property owner and the final access aqreement will be drawn 
up either between the landowner and the State, or directly 
between the landowner and the OSC or the response 
contractor. Property access a9reements must cover the 
duration of the response action and any associated post
corrective action control measures. The osc is responsible 
for overseeinq all site access ne9otiations and aqreements, 
reqardless of whether they are obtained throu9h Federal or 
State channels. If qainin9 access voluntarily is a problem, 
the osc should consult the Office of Reqional Counsel. The 
osc should also consult the Reqional Counsel to obtain leqal 
advice on qaininq access to property for which the State haF 
no authority, such as rights-of-way for public utilities, 
railroads, and Federal lands • 

• 
7.6.2 Payments for property 

The Aqency will not, as a rule, pay property owners for 
riqhts-of-way or easements for property adjacent to the site 
or within the site boundaries. cases where payment becomes 
an issue in arranginq for site access should be referred to 
the Regional Counsel or the ERO Reqional Coordinator for 
assistance. 

A written aqreement si9ned by the osc or EPA contractor 
with an owner/operator of an UST or a property owner who is 
not an owner/operator but whose property is contaminated or 
threatened cannot promise to compensate the owner for use of 
the property, to indemnify the owner for potential third 
party liability, or to pay for dama9es. Any written 
agreements offered by any property owner must be reviewed by 
Regional Counsel. 

Generally, the OSC should attempt to restore the 
property, to the extent practicable, to its pre-response 
condition (e.g., reqradinq and reseedin9 a temporary site 
access road). The osc may recommend fair payment to the 
owner as compensation, or assess the extent of any • 
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co~tamination and arrange for disposal, if necessary. In 
cases where the amount or type of compensation becomes an 
issue, the osc should consult with the Regional counsel or 
ERD Regional Coordinator. 

1.1 Worker and Visitor Health and Site Safety 

Response actions are subject to all applicable Federal, 
state, and local occupational Safety and Health (OSH) laws. 
standards of the Occupational Safety and Health Administration 
(OSHA) form the basis for the safety and health protection ot 
workers involved in Federal UST corrective actions. Where state 
OSR laws exist, these laws may also apply to response actions. 
The safety and health requirements of other Federal agencies may 
also apply. 

For LUST Trust Fund-financed corrective actions, all 
Federal, State, and contractor personnel involved are required to 
comply with the lead agency's overall occupational safety and 
health policies and with a site-specific safety plan. All 
visitors to the site are also subject to the same health and 
safety requirements. 

Because response activities associated with each specific 
incident are unique, standard procedures will often have to be 
adapted or modified to meet the incident-specific requirements. 
For this reason, a written safety plan must be prepared for each 
incident, distributed, and posted in the command post. This 
should be done before response operations begin on the site, or 
as soon as possible thereafter. The plan must cover all phases 
of incident operations and identify key personnel and must be 
updated or itodified as needed or as conditions change. As a 
minimum requirement, the safety plan should address the 
following: 

• Establishment of the number of personnel permitted to 
enter the contamination zones. 

• Establishment of entry and escape routes. 

• Establishment of procedures to identify, locate, 
and alert off-site medical p4rsonnel. 

• Determination of physical, chemical, and biological 
properties of known contaminants. 

• Establishment of decontamination protocol. 

• Establishment of levels of protection. 

• Establishment of air-monitoring protocol. 

• Establishment of general safety rules and 
equipment. 

• 
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• Scheduling of daily safety meetings. 

• Postinq of key aqency and emergency contacts. 

oscs are responsible for ensurinq that workers and visitors 
are informed of on-site hazards and the provisions of the site 
health and safety plan. The osc shall ensure that all 
individuals enterinq the site (e.q., EPA, TAT, contractors, 
press) have read the plan and understand its contents. 

Throuqhout the response action~ the osc may call upon OSHA 
to advise on worker health and safety issues. When needed, the 
osc may request that the National Institute of Occupational 
Safety and Health (NIOSH) provide assistance to OSHA in testinq 
worker protection equipment and qatherinq information for 
quidance on safety issues. The osc must be coqnizant of on-site 
health and safety activities and is responsible for monitorinq 
Federal and contractor compliance with EPA and site safety 
requirements and applicable Federal and State laws and 
requlations. However, oscs are directly responsible only for 
their own staff; each qovernment aqency and private employer is 
responsible for the health and safety of its own employees and 
for ensuring compliance with OSHA requirements, applicable state 
OSH laws, and Aqency health.and safety proqrams. The Agency will 
not assume responsibility for other government or contractor 
personnel. 

OSHA has authority for enforcing compliance with Federal OSH 
requlations. Response actions are subject to OSHA inspections. 
Where State OSH laws exist, State inspections may take place. If 
the osc discovers an infraction of safety requirements, the osc 
must remind.all site personnel and visitors of the requirements. 
Should the infraction continue, the osc may call in OSHA or State 
OSH inspectors to review practices to ensure compliance. 

7.8 comm.unity Relations and Public Information 

community relations is a communication network between 
response officials and the community. The objectives of 
comm.unity relations are: to identify comm.unity concerns about 
the site; to encourage citizens to express concerns and provide 
information; to provide information to the community on health 
and environmental effects of the release and proposed response 
action; and to incorporate citizen comments and concerns 
(includinq those of the owners or operators) into the decision
makinq process. 

community relations activities will be important at Federal
lead UST corrective action sites because a major public health or 
environmental emergency exists. However, the time and extent of 
Federal involvement may not warrant complex community relations 
plans. The EPA's Cornmunitv Relations Policy (May 1983) and 
community Relations in Superfund: A Handbook (March 1986) can be 
used as applicable guidance for developinq and implementing 
community relations activities .• Although no specific activities ~ 
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currently required at Federal-lead UST corrective actions, a 
community relations protile should be prepared for any action 
that lasts lonqer than tive days. The profile should provide 
notice to owners/operators that the record is available for 
review. The profile explains how program and community relations 
staff intend to plan for and implement community relations 
activities at the site. It should contain a brief outline of the 
nature of community concerns, the key site issues, the objectives 
of community relations activities, and the communications 
activities considered for the site •. 

Some petroleum releases may require short-term corrective 
action lastinq no lonqer than a few days.. These kinds of actions 
may not involve substantial community relations planninq because 
of the nature of the emergency and the quick response time 
required. At these sites, the focus of community relations is to 
provide information about the site and its risks to the 
community: information can be channelled throuqh the media and 
local officials. 

7.9 Record-Keepinq Requirements 

oscs must ensure that they document and record all decisions 
and determinations they make prior to and durinq responses. 
oscs must also include in the files any siqnif icant comments 
received from the owners/operators and their response to these 
comments. Structured site and Reqional files are the sole 
repositories for site records. care must be taken to ensure 
their completeness and lonq-term security. Both site manaqement 
and financial manaqement records are critical when cost recovery 
is involved~ complete and precise osc records of oral and 
written communication with owners and operators, contractors, and 
participatinq Federal, State, and local aqencies must be 
maintained should litiqation arise at some later time. 

7.9.1 Pre-response records 

Prior to the initiation of an UST response (when time 
allows), the osc must maintain documentation reqardinq 
decisions and determinations relatinq to issues such as: 

• The appropriateness of a Federal-lead UST 
corrective action; 

• Contact with, and comments received from, 
owner or operator; 

• Contact with, and comments received from, 

• Planninq response actions; 

• Developinq contractual arran9ements: and 

the 

the State; 

• Complyinq with relevant environmental statutes • • 
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7.9.2 UST response records . . 
Durinq the course of a LUST Trust Fund-financed 

corrective action, the osc is responsible for generatinq and 
maintaining site-specific documents such as action memoranda 
and daily and periodic cost control reports. It is critical 
that the osc maintain a log of on-site activities and record 
all communications with the contractor, the owners or 
operators, and participating Federal, State, and local 
agencies. The RIJDoyal Cost Management Manual outlines the 
OSC's cost control record-keeplnq responsibilities. The 
ERCS Contract users' Manual and the TAT Contract user's 
Manual prescribe guidance tor contractor-related record
keepinq. Any cost control record-keeping requirements in 
conjunction with Federal, State, and local aqencies may be 
prescribed as necessary. 

7.10 Reporting Requirements 

. The osc is responsible for documenting and reporting all 
response activities taken at a site. Reporting requirements 
include preparing and submitting to ERD a series of POLREPs and a 
final UST response report. POI.REPS consist of initial, progress, 
and final reports. This section provides quidance on when the 
various reports should be submitted and the types of information 
each report should contain. All site information developed by 
the OSC must be made available to the Regional UST Coordinator, 
who will coordinate with the State to ensure that an effective, 
final resolution to a release will be accomplished by the State. 

~ 

7.10.1. Pollution reports (POLREPs) 

POLREPs provide factual operational data surrounding 
the incident and a current accountinq of the total funds 
allocated in an incident. POLREPs should also detail 
measures to ensure that the affected community is properly 
and fully informed of all response activities. The Reqions 
should bear in mind that POLREPs are a method of alertinq 
Headquarters that critical events may be pending and that 
requests/action are about to be initiated. However, all 
requests for Headquarters decisions must be formally 
submitted in accordance with Section 4.0 of this guidance. 
To properly assist Headquarters management, routine POLREPs 
are sent to ERD at (202) 755-2155 (Telefa¥), 710-822-9269 
('l'WX), or EPA 5511 (E-Mail). 

7.10.l.l Initial POI.REP 

The OSC should prepare and send to Headquarters 
and the Reqional UST coordinator an initial POLREP for 
each new Federal-lead UST corrective action. This 
report should give the start date, describe the 
incident (including the outcome of any site 
evaluation), qive the status of actions (including 
enforcement), and des:ribe future plans. 
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. . 

Extramural 

7.10.1.2 Progress reports 

Routine progress reports should be submitted to 
ERD and the Regional UST Coordinator a minimum ot once 
a week and daily, where practicable, when events are 
rapidly occurring. Progress POLREPs should identify 
the following: 

a) Situation -- present status of ongoing 
response activ~ties; 

b) Actions Taken -- activities undertaken since 
the last POI.REP; 

c) Future Plans -- planned actions by the OSC; 

d) Project costs -- estimated funds obligated 
thus far, includinq a breakdown of the cost 
categories as noted in the followinq example: 

current Ceiling Obligatipns Tp Date 

Cleanup contractors 
TAT 

$20,000 
5,000 
3,750 

$10,000 
2,000 

N/A 1st continqency 

Intramural (both HQ and Reqion) 

Direct 3,000 
Indirect (estimate based on 6,000 

.provisional rates) 

TOTAL PROJECT CBILIHG $37 1 750 

1,500 
3,000 

$11,500 

e) Any other pertinent information such as 
status of efforts to obtain cleanup by 
responsible parties. 

Also, POI.REPS should be provided to ERO and the 
Regional UST coordinator on all major unanticipated 
developments of interest at approved corrective actions 
(e.g., fires, explosions, and all accidents even if no 
damaqe or injury has been caused) not included in other 
progress reports. In addition to reportinq accidents 
to ERO via POLREPs, a corrective action accident report 
(see Appendix F) should also be completed and submitted 
to ERD. This form was developed to provide more 
detailed documentation of circumstances surroundinq 
accidents during the course of response actions. The 
information it contains is vital should litigation occur. 
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. . 7.10.1.J Final POI.REP 

When a Federal-lead UST corrective action has beert\ 
completed, a final POI.REP (a.g., POI.REP 115 and FINAL) 
should be submitted that describes the final actions 
taken at the release, results achieved, detailed final 
costs and date of completion, the demobilization date, 
and future actions planned and who will perform them. 

7.10.2 Final UST reports 

Within 60 days after the conclusion of a Federal-lead 
UST corrective action, the osc should prepare and submit to 
ERO a final UST report. It is necessary that ERD have these 
final UST reports on hand to respond to inquiries from the 
public, Congress, the Office of the Inspector General, and 
the General Accounting Off ice. 

The final UST response report is a complete report on 
the response operation and the action taken. It should 
include a summary of events, an analysis of the 
effectiveness of corrective actions, a list of problems 
affecting the response, if applicable, and osc 
recommendations. The completion date is the date on which 
any wastes are shipped for ultimate disposal or the site is 
demobilized, whichever is later. Temporary demobilization 
and temporary on-site storage are not considered completions 
unless they are the final actions approved (i.e., off-site 
disposal is not approved). 

~ 

7.11 Post-corrective Action Site Control 

The State or local government must assume responsibility for 
operations and maintenance performance and costs after the system 
is proven to be operational. Examples of operations and 
maintenance at a corrective action include running pumps or 
operating a ventilation system. 

If the State recommends response options involving 
operations and maintenance in the oral request (see Appendix B) 
or State request letter (see Appendix C), the State must explain 
how it intends to assume resource and !inancial responsibility 
for these options. Some States may have cooperative agreements 
that provide for operations and maintenance: the Regional UST 
coordinator should be contacted for this information, as detailed 
in Section 4.4. 

Some situations may require operations and maintenance as 
part of all response options. If no owner or operator agrees to 
assume responsibility, the State must take over these actions 
under an UST cooperative agreement • 

• 
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APPENDIX A: Delegations 

SOLrp WASTE DISPOSAL ACT CSWQAl 

8-33. Selection and Performance of Federal Corrective Actions 
at I.,eaking Underground Storage Tanks 

1. AQTHORITY. Pursuant to Subtitl~ I of the Solid Waste 
Disposal Act (SWDA), to determine the necessity of and to select 
Federal corrective actions at leakinq underqround stor~ge tanks 
containinq petroleum, to enter property and to perform such 
corrective actions. 

2. TO W80M DELEGATED. Assistant Administrator for Solid Waste 
and Emerqency Response and Regional Administrators. 

3. LIMITATIONS. 

a. Regional Administrators or their delegatees may exercise 
this authority only for requests for obligations not exceeding 
$50,000, and must comply with Federal-lead UST corrective action 
guidance issued by the Assistant Administrator for Solid Waste 
and Emergency Response (AA/OSWER). 

b. If this authority is redelegated, the Director, Off ice of 
Emergency and Remedial Response, must obtain the advance 
concurrence of the Director, Office of Underqround Storage Tanks. 

4. REPELEGATION AUTHORITY. 

a. This authority may be redelegated by the Assistant 
Administrator for Solid Waste and Emerqency Response to the 
Director, Office of Emergency and Remedial Response. 

b. Regional Administrators may redeleqate this authority to 
Division Directors, who may then redeleqate to on-Scene 
Coordinators. 

5. APPITIONAL REFERENCES. 

a. Superfund Removal directives. 

b. Section 900S(a) of SWDA. 

c. Section 900J(h) of SWOA. 

d. UST corrective action procedures . 

• 
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APPENDIX B: oral Request Information outline 

1. State official requesting assistance (should be authorized 
by Director of State UST agency designated by Governor). 

2. Is the release from a leaking underqround storage tank? 
(see Section 1.4 of this quidance for definition) 

J. Is the released substance petroleum? 
(see Section 1.4 of this quidapce for definition) 

4. Location of release. 

s. Time and date of release. 

6. Name, description, and qeneral condition of facility. 

7. Is the release a long-term or chronic problem? 

a. Types and amounts of petroleum substances involved, and 
quantities released to environment. 

9. Major public health or environmental emerqency conditions. 
(see Sections 1.4 and 2.2 of this quidance for detail) 

10. Number and proximity of persons potentially affected. 

11. Increased threat to human health or the environment if 
response is delayed or denied. 

~ 

12. Ongoin9 efforts to respond to release. 

13. State/local/owner-operator ability and willingness to 
provide response, with specific reasons for inability to 
respond (e.g., lack of authority, technical expertise, 
qualified staff, or funding). 

14. Specific enforcement actions undertaken by the state. 

15. Type of action needed to mitigate or stabilize emergency 
(if known). 

• 
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APPENDIX C: State Request Letter Format 

Federal-lead UST corrective action will not be initiated 
unless apecif ically requested by the appropriate State via the 
state UST Coordinator. A letter requestinq Federal-lead 
corrective action should be siqned by the Director of the State 
UST aqency desiqnated by the Governor and addressed to the 
Regional OHM Coordinator, or other designated Regional management 
official. 

Below is a recommended format ~or the State to follow in 
preparing an UST corrective action request letter. While use of 
this model format is not mandatory, the letter should address all 
of the topics presented in the model in order to demonstrate that 
the incident meets the Federal-lead UST response criteria 
(particularly that it poses a major public health or 
environmental emergeney.~nd that neither the State, nor the owner 
or operator can provide adequate response) and that all actions 
in the scope of work are consistent with SWDA. Because this 
letter will provide much of the source material to be used by the 
Region in preparing an action memorandum (see Appendix D), 
adherence to this format is strongly encouraged. 

I. HEADING 

DATE: 

SUBJECT: 

• FROM:· 

TO: 

II. BACKGROUND 

(Month/Day/Year) 

Request for Federal-lead UST corrective Action 
[Site, City, State] 
STA~E REQUEST LETTER 

[Director of Designated State UST Aqency] 

[Regional OHM Coordinator] 

The background section should contain information on the 
location of the site, the nature of the incident (including the 
history of the site, general character of the site, and issues 
relevant to petroleum manaqement), quantity and types of 
petroleum substances present, State and local authorities' role, 
the cleanup time frame, and actions to date, including previous 
and current actions to abate the threat. 

A. Lgcation Description 

1. Describe the site's physical location. 

Give distances from nearest populations and points of 
reference, as appropriate. Also state the population size. 
For example, "A school is within 1/4 of a mile and there are 
1,000 residences within a mile of the site: the area is 
mainly suburban residential with some industrial areas." 

• 
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Describe the areas adjacent to the incidents or site in 
terms of nearby vulnerable or sensitive populations, 
llabitats, and natural resources. For example, "The site is 
adjacent to wetlands and a tributary to the river flows 
nearby. The area's primary drinking water aquifer underlies 
the site." 

Describe any areas protected by statute, such as parks, 
historic sites, and sensitive ecosystems. This may include 
areas such as the New Jersey Pinelands, wetlands areas, or 
wild and scenic rivers. 

2. Provide supporting documentation. 

Providing pictures, diagrams, maps, and/or sketches is 
encouraged. They may be included as attachments or 
incorporated into the text. This documentation may help to 
substantiate the threat at the site. 

B. Site and Incident Characteristics 

1. Discuss the history of the incident or situation that 
poses the major public health or environmental emergency. 

Describe the type of incident that has occurred (e.g., 
a classic release) and why it occurred. For example, "A 
corroded storage tank failed during refilling." Be sure to 
list all of the site's key problem areas (e.g., tanks, 
associated pipe lines, free product on ground water, or 
contaminated soils). \ 

~ 

Describe the exact location of the incident at the 
site •. •For example, "The release occurred at a corroded tank 
in the south corner of the site." Include the time and date 
(if known) of the incident. State whether- the release is 
new, just recently discovered, or a chronic problem that has 
deteriorated. Also describe when and how the incident was 
discovered; for example, "The town fire marshal received 
complaints from residents of strong gasoline fumes in their 
basements." 

2. Discuss the general character of the site; show that it 
meets the definition of "underground storage tank" (see 
Section 1.4 of this guidance). 

Describe the current use of the site (e.g., active 
facility, vacant lot, recreational area). Describe the 
previous nature and type of the facility, as well as the 
activities historically undertaken at the site: for example, 
a tank farm used for storing aviation fuels, or an oil 
refinery with numerous underground tanks and pipelines. 
State the site characteristics that qualify it as an 
"underground storage tank" site • 

• 
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Include any pertinent information on the site owners or 
operators, past and present. This information should 
re~lect whether the current or previous owners or operators 
~ontributed to the conditions on the site. 

3. Present all findinqs on the extent of the release to 
date. 

First, note all pathways of release (e.q., surface 
water, qround water, air emissions/vapors, soil). Then, 
indicate whether the release is confined to the site or has 
miqrated off the site. Where possible, present the results 
of any on-site or off-site monitorinq. With respect to 
drinkinq water contamination, note the number of municipal 
or private wells contaminated or t~reatened. 

4. Discuss the relevant issues relatinq to current 
petroleum management practices. 

Describe any existinq structures, measures, or 
conditions that would either mitiqate or accelerate the 
release of any materials on site (e.g., an unstable dike, 
a temporary containment system, adverse weather conditions, 
site security, fencing, condition of containers and similar 
situations). State whether the release is widespread and/or 
is migrating rapidly. 

Indicate the extent to which the petroleum wastes can 
be treated or are amenable to alternatives to land disposal. 
State whether the site is to be stabilized or cleaned up~ if 
known. 

c. Qµanti.ty and Types of Petroleum Substances Present 

1. List all petroleum substances known to be on site at the 
time of the approval request. 

Describe briefly the results of the sampling (e.g., 
"most affected residences exceed the lower·explosive limit 
for gasoline vapors in their basements") and give estimates 
of quantities of the classes of petroleum substances if they 
are available (for example, "four inches of diesel fuel was 
found floating on the underlyinq 9round water"). 

2. Describe the samplinq methodoloqy. 

Briefly describe the samplinq methodology as well as 
methods for maintaininq consistency, reliability, and 
quality control. Mention who performed the data collection 
and the lab analysis (e.q., EPA, contractor, local health 
authorities). 

• 
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D. State Role 

Discuss the State request for Federal-lead UST 
response. 

List and describe the reasons why the State cannot 
provide adequate response to mitigate the major public 
health or environmental emergency posed by this UST 
petroleum release. Be detailed; indicate whether the state 
cannot respond due to a lack of authority, expertise, or 
resources. Estimate the resources required for response and 
specify which resources the St~te lacks, and why. Discuss 
why a site-specific cooperative agreement under the LUST 
Trust Fund would be an inappropriate response mechanism for 
this site or incident. 

E. Actions to Date 

1. Discuss any previous actions to abate the threat. 

Describe any Federal, State, local, owner or operator, 
or privately sponsored activities that have been performed. 
Give the dates, costs, and effectiveness of such actions. 
Actions to abate the threat may include issuance of an 
advisory from the locality advising residents not to drink 
their water, or the provision of bottled water. 

2. Discuss any current actions to abate the threat. 

Any Federal, State, local, owner or operator, or 
privately-sponsored activities that are currently being 
conducted should be described. This information should 
include estimated costs and completion dates of these 
activfties. 

III. MAJOR PUBLIC HEALTH OR ENVIRONMENTAL EMERGENCY 

Strict criteria must be met to justify Federal response to a 
petroleum release from an underground storage tank. These 
criteria require that neither the State nor the owner or operator 
be able to provide adequate response. In addition, the release 
must pose a major public health or environmental emergency, as 
indicated by: 

o An immediate and substantial threat of direct human, 
animal, or food chain exposure to petroleum: or 

o An immediate threat of fire and/or explosion: or 

o An immediate and substantial threat to public drinking 
water supplies: or 

o An immediate threat to human health or substantial 
amounts of property, or an i~.mediate and substantial 
threat to natural resources • 

• 
C-4 



The State should ensure that their request letter discusses 
how the release meets these criteria. Sections A and S below 
provid~ some specific examples of the types of material to 
include that demonstrate a major public health or environmental 
emergency. 

A. Tbreats to Pul?lic Health and Welfare 

Describe the threats to pul>lic health and welfare. 

List all of the threats, starting with the most 
serious, that adversely affect human health or welfare 
(e.g., drinking water contamination, fire/explosion). 
Identify any human exposure that already has occurred, the 
kind of exposure (e.g., inhalation,. ingestion, dermal 
contact) and the exposure pathway (e.g., water supply, 
indoor air pollution). Describe any reports of illness, 
injury, or death that appear to be linked to the exposure. 
Be as specific as possible about the number of individuals 
exposed, the proximity of sensitive populations (e.g., 
hospitals, schools), the qeoqraphic area affected, and 
whether exposure was acute or chronic. Also, describe any 
anticipated exposure and whether it is imminent, especially 
with regard to public drinking water supplies. 

compare the amounts or concentrations of substances 
shown to background levels or health standards as 
appropriate. If a health advisory is given, or if an 
exposure assessment has been performed, include it as an 
attachment to the letter, and reference it in the 
discussion. 

B. Tbreat:'15 to the Environment 

Describe threats to the environment. 

List all the threats, startinq with the most serious, 
that adversely affect the environment (e.g., damage to 
sensitive ecosystem, animals, qround water). Identify any 
natural resource or environmental damage that already has 
occurred and the extent of exposure (e.g., acute or 
chronic). Indicate whether there have been reports of 
deaths of flora or fauna (e.q., fish kills). If so, state 
how much environmental damage has occurred (e.g., 20,000 
acres of wetland contaminated, one million fish killed). 

Discuss all actual and potential impacts on the 
affected area. Describe any anticipated exposure and 
whether it is imminent. Indicate whether the release 
threatens endangered species, critical wetlands, or other 
resources protected under law • 

• 
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IV. ENFORCEMENT 

~he purpose of this section is to meet the statutory 
requirement that priority be given to cases where the owner or 
operator is unable or unwilling to undertake necessary action. 
This information should be referenced here as "see attachment" 
and placed on a separate page entitled "Enforcement Sensitive." 
This section includes information on the enforcement strategy 
(summarized), the status of notice letters and/or negotiations, 
the available enforcement authority, owners or operators, 
previous enforcement actions, the probability of recovering 
costs, and the recommended enforcement strategy. This section 
also should contain information on the potential for a non
Federal response. This information is required before Federal 
corrective action is started, unless the release meets the 
conditions in Section 4.1.1. 

A. Enforcement Strategy 

l. Briefly summarize the enforc~ment strateqy. 

Summarize the enforcement strategy for notifying, 
neqotiating with, and litigating aqainst owners or 
operators. Indicate whether the State or Federal 
enforcement attorneys are actively pursuing informal 
negotiations, are actively pursuinq litiqation, or have 
decided to postpone or not pursue litiqation. For example, 
"no enforcement actions currently underway," or "the owner 
or operator has aqreed to conduct a cleanup." Describe what 
actions are planned (e.q., neqotiations or administrative 
orders). 4 

2. Briefly summarize the enforcement actions. 

Indicate if litiqation is proceedinq or is 
contemplated. Cite under what statutory authority the 
action will be or is being taken (e.g., SWDA Section 
9003(h)). 

B. Status of Enforcement Actions 

1. Owners or operators 

Note the names of owners or operators. Indicate 
whether the owner or operator has taken action: if so, 
describe the action and explain why it was inadequate. 

Describe any efforts being undertaken to obtain 
additional owner/operator response. Describe the attempts 
that have been made to locate owners or operators (e.g., 
oral inquiries both on and off site). Include whether the 
owner or operator has been notified (e.g., contacted in 
person or by telephone, written follow-up). 
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Give the dates that notice letters were sent and a 
summary of the responses of the recipients (e.g., the owner 
agreed to clean up the site, or denied involvement at the 
•ite). If negotiations are underway, describe the 
activities under discussion. 

2. Provide information on the status of notice letters 
and/or negotiati~ns. 

Describe any previous State or Federal enforcement 
actions taken to date. These actions may include notice 
letters or demand letters. 

3. State the probability of recovering costs. 

Estimate the solvency of the owner or operator. 
Evaluate the ability to obtain the necessary actions in a 
timely fashion through litigation. This should be included 
if it explains why'actions are being requested of EPA when 
owners and operators are financially able to undertake these 
actions. 

V. EXPECTED CHANGE IN THE SITUATION SHOULD NO ACTION BE TAKEN 
OR SHOULD ACTION BE DELAYED 

Describe any expected changes in the situation should no 
action be taken or should action be delayed. Include a 
description of the worst case that could possibly occur should no 
action be taken. These changes may include: 

o Spread of contamination. For example, the ground water 
contaminant.plume may spread through a larger area • 
• o Change in nature of contamination. For example, 

gasoline vapors may seep into structures, producing the 
added threat of fire/explosion. " 

o Increased threat to human health and the environment if 
action is delayed or denied. For example, the 
contaminant plume may soon reach drinking water wells. 

o Impact on future response actions if action is delayed 
or denied. For example, the tanks will deteriorate 
further, leaking additional petroleum into the ground. 

VI. IMPORTANT POLICY ISSUES (only as necessary and applicable) 

Include a separate section on important policy issues that 
are significant to this request. These issues may include: 

o cost sharing (State cost sharing is applicable after 
regulations promulgated under SWDA Section 900J(c) 
become effective). 

• 
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o The division of responsibilities among Federal and/or 
State agencies. 

o Owners and operators. 

o Off-site disposal availability. 

o Special coordination and similar issues. 

o Concurrent CERCLA action or the presence of hazardous 
materials on site. 

o contiguous sites (if multiple locations are recommended 
for consideration as one site, give justification for 
such consideration). 

Issues should be fully explained, including a discussion on 
the efforts being made to resolve the issue and/or decisions that 
must be made before a resolution is reached. 

VII. STATE REQUEST FOR EPA ACTION 

The State should specify the corrective actions it is 
requesting that EPA perform. These ~ight include 

o Recovery of free material: 

o Temporary water supply; or 

o Temporary relocation of residents . 

• 
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APPENDIX D: Action Memorandum Pormat 

. 
The Region should prepare an action memorandum based on the 

state letter requesting Federal-lead UST corrective action (see 
Appendix C). The action memorandum should address all gf the 
tgpics putlined in Appendix C. along With the additional items 
presented below. If the State request letter adequately follows 
the format suggested in Appendix c, then the Region's action 
memorandum may simply consist of the following sections with a 
copy of the State letter referenced and attached. If the state 
letter is deficient, the Region must ensure that the action 
memorandum addresses and corrects all of the deficiencies, 
including all of the information requested in Appendix c and in 
the additional sections described below.· In any case, a copy of 
the State request letter should always be attached to the action 
memorandum for reference. 

I. HEADING 

DATE: [Month/Day/Year] 

SUBJECT: Request for Federal-Lead UST Corrective Action 
[Site, City, State] 
ACTION MEMORANDUM 

FROM: [Regional Administrator] 

TO: [see Appendix A] 

II. PROPOSED ACTIONS.AND COSTS 

oscs should consider cost as one of many factors when 
proposinq UST corrective actions. However, there are no 
statutory or regulatory requirements for cost-effectiveness. The 
purpose of this section is to provide quidelines for presenting 
information on proposed and alternative actions, estimated costs, 
and the project schedule. 

A. Proposed Actions 

1. Describe the proposed actions. 

Describe the specific tasks involved and the results 
souqht by the corrective actions as they pertain to the 
threat(s) discussed in Appendix c. For example, "The 
primary objective of the proposed action is the mitigation 
of the threat to public health by provision of alternate 
potable water supplies to the affected homes." 

Indicate whether any further information is needed 
before all response actions can be identified (e.q., 

• 
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sampling to address ground water or drinking water 
contamination). 

State why the proposed actions are appropriate for thi1 
situation and explain the rationale for choosing the 
proposed option. Describe the technical feasibility and 
probable effectiveness of the proposed action. Address 
response time requirements, intermedia relationships, 
temporary versus long-term solutions, institutional 
considerations, and environmental impacts. 

Describe the procedures to be undertaken in the 
proposed actions. For example, "Corrective action will 
include ventilation of affected structures and provision of 
bottled water to impacted residents." Describe any 
impediments to the proposed action (e.g., lack of public 
acceptance or problems with access). 

2. Describe the project schedule. 

Give the time frame needed to stabilize or clean up the 
site and include how quickly response can begin. Give the 
estimated period of performance. Indicate whether post
corrective action site control (operation and maintenance) will 
be required, and how the State intends to perform it. 

3. State the estimated costs. 

Estimate the total project ceiling with an itemized 
breakout of the following cost categories that comprise that 
ceiling: extram~ral costs, which include cleanup contractoz 
costs, TAT costs, and a lSt contingency allowance; and EPA 
intramural costs, both direct and indirect. For example: 

Extramural 

Cleanup contractors 
TAT 
15t Contingency 

Intramural (both HQ and Region) 

Direct 

Estimated Costs 

$20,000 
5,000 
3,750 

Indirect (estimate based on provisional rates) 
3,000 
6,000 

$37,750 

If LUST Trust Fund monies have been obligated for past 
actions, then indicate the obligations (in both Procurement 
Requests and Delivery Orders). 
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B. Alternative Actions 

• Briefly describe the alternative actions, explaining 
the decision rationale used to select the proposed 
corrective action plan. 

Describe what other actions were considered (e.g., 
providing hookups to city water instead of providing bottled 
water). Briefly describe tbe technical feasibility and 
probable effectiveness of each option. Address response 
time requirements, intermedia relationships, temporary vs. 
long-term solutions, institutional considerations, 
environmental impacts, and estimated costs of each option. 
state any impediments to the options {e.g., public 
acceptance or access to the site).· State why the selected 
alternative was chosen. 

III. RECOMMENDATION 

The purpose of this section is to briefly present the 
Region's recommendations, rationale, and projected costs for the 
action. For example, "Because conditions at (site name] meet the 
criteria for Federal-lead UST response, I recommend your approval 
of the proposed UST corrective action. The estimated total 
project costs are $37,750 of which $20,000 are for extramural 
cleanup contractor costs. This site meets the criteria for a 
major public health (and/or environmental) emergency, and no 
State, local, or other agency, owner or operator, or other party 
can or will provide adequate and timely response." 

Approve: CName and Titlel Date: 

Disapprove: CName and Titlel Date: 

concur: CName and Titlel Date: 

Attachment[s] 

• 
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APPENDIX E: Ceilinq Increase R•fiU••t Format 

The following action memorandum format is recommended for 
requestinq approval for ceiling increases. The purpose of this 
format is to provide the osc with a blueprint that can be easily 
followed when substantiating the need for exceeding the current 
ceiling on Federal-lead UST corrective action costs. 

I. HEADING 

DATE: 

SUBJECT: 

FROM: 

TO: 

II. ISSUE 

[Month/Day/Year] 

Request for a Ceilinq Increase 
[Site, City, State] 
ACTION MEMORANDUM 

[Regional Administrator] 

[see Appendix A] 

Briefly explain why the ceiling increase is being requested. 
Indicate what the new project ceiling will be if the ceiling 
increase is approved. For example, "A ceiling increase of 
$16,000 for a new total of $54,550 is being requested to continue 
a Federal-lead UST corrective action at this site." 

III. BACKGROUND 

The p~mary purpose of this section is to identify the key 
characteristics of the release in order to lay the foundation for 
demonstrating that a major public health or e~vironmental 
emergency exists. These characteristics include site location 
and pre-release use, the type of release, and its scope. In 
compiling this information, the osc should consider the 
availability of pictures, diagrams, maps, and/or sketches that 
may assist in describing the site. 

A. Incident/Response History 
' Discuss the background/history of the site, including the 

following: current conditions at the site; who initiated actions 
and whenr the date Federal-lead UST corrective actions were 
approved and by whom: approved actions: and actions taken to date 
(e.g., ventilation of structures, provision of bottled water). 

B. Site Conditions 

Briefly describe the site conditions and the reasons for a 
ceiling increase request. State whether the additional funds are 
needed due to increased costs for previously approved actions, or 
to expand the scope of work beyond that approved in the original 
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action memorandum. If the ceilinq increase is needed to complete 
previously approved actions, explain the need for additional 
funding (e.g., disposal costs higher than anticipated). If the 
ceiling increase is needed to expand the scope of work, discuss 
how the site conditions meet the criterion of presenting a maJor 
public health or environmental emergency; also explain why 
neither the owner nor operator is able to conduct the corrective 
action. Include a description of a worst-case scenario should 
the ceiling increase not be granted. 

Discuss the present status of the UST corrective action 
(e.q., qasoline release contained and soil awaitinq excavation). 

Include any information that may help substantiate the need 
for a ceiling increase. Attach any enforcement status 
information, ATSDR health advice memoranda, and other pertinent 
information such as pictures, drawings, and other materials to 
the back cf this action memorandum • . -.-
IV. PROPOSED ACTIONS 

Describe the proposed actions to be undertaken if a ceiling 
increase is approved. Briefly describe the actions that are 
required to complete the response: for example, "Bottled water 
will be provided until water main hdokups are completed." 
Indicate the objective of the proposed actions or the threats 
these actions are to abate, minimize, or limit. 

V. SUMMARY OF COSTS 

Provide a summary cf costs, including a breakdown of costs 
for both the current eeiling and the proposed ceilinq. Detail 
the estimated total project ceilinq with an itemized breakdown of 
the following cost categories that comprise the ceiling: 
extramural costs, including cleanup contractor costs, TAT costs, 
and a lSt contingency allowance; and EPA intramural costs, both 
direct and indirect. For example, the total project ceiling 
should be broken down as follows: 

Extramural current Ceiling 

Cleanup contractors 
TAT 
15t contingency 

Intramural (both HQ and Region) 

Direct 
Indirect (estimate based on 

provisional rates) 

TOTAL PROJECT CEILING 

• 
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$20,000 
5,000 
3,750 

3,000 
6,000 

$37,750 

Proposed Ceiling 

$30,000 
7,000 
5,550 

4,000 
8,000 

$54,550 



VI. RECOMMENDATION 

~he purpose of this section is to briefly present the 
Region's recommendations, rationale, and the project costs. For 
example, •To eliminate the major health emergency posed to the 
nearby public and the environment consistent with the Federal
lead UST response criteria, I recommend you approve this $16,800 
ceilinq increase request." Briefly summarize what the additional 
funds will be used for. Briefly state bow the approval would 
increase the current total project ceilinq. For example, "Your 
approval would raise the extramural cleanup contractor ceiling to 
$30,000 and brinq the total project·ceilinq from $37,750 to 
$54,550. You may indicate your approval or disapproval by 
sic;ninq below." 

Approve: CName and Titlel Date: 

Disapprove: CName and Titlel Date: 

Concur: f Name and Titlel Date: 

Attachment[s] 

.. 
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APPENDIX F: Federal-Lead UST Corrective Action 
Accident Report Format 

1. Date and Time of Incident: Date of Report: 

2. Sita Name and Location: Prepared By: 

3. osc: Preparer's Phone #: 

4. Description of Incident: 

5. Factors Leadinq Up to Incident: 

6. Site Work Related to Incident (OSC Orders, TAT oversight, 
Foreman's Orders): 

7. Weather Conditions During Incident (Temperature, Humidity, 
Wind Direction and Speed, Precipitation): 

Sa. Injuries (Person, Role of Person on Site, Description of 
Injury): • 

• 

Sb. Exposure (Person Exposed, Substances Involved, Type of 
Exposure - Inhalation, Inqestion, Dermal): 

Sc. Medical Treatment (Paramedic, Physician, Hospital, Length of 
Stay, Estimated Cost): 

9. Property Damage (Owner, Location, Descript~on of Damages, 
Estimated Cost): 

lOa. Other Persons On Site: 

F-1 

lOb. Other Person's Roles/ 
Activities On Site on 
Day of Incident: 



APPENDIX G: Delivery Order Preparation and Processing 

To activate the ERCS contractor and initiate cleanup at a 
Federal-lead UST corrective action, a Delivery Order (DO) must be 
prepared and issued. All DOs will be issued by Ordering Officers 
(e.g., Regional Deputy Project Officers (DPOs), Headquarters 
contracting Officers (COs), or EPA on-scene Coordinators (OSCs): 
new warrants are being issued enabling OSCs to order services at 
UST cleanups) for individual correc~ive actions. These DOs will 
be issued on a fixed rate, indefinite quantity basis, with time 
and material provisions. 

This appendix on DO preparation and processing describes 
procedures which address: 

o oral Delivery Orders; 
o Delivery Order completion and processing: and 
o Delivery Order modification•· 

The procedures described in this appendix are applicable to both 
the ERCS zone contracts and the separate ERCS Regional contracts. 

A. Oral pelivery Orders 

As indicated, Dos can be issued orally to the ERCS 
contractors. This flexibility is designed to enhance response 
capabilities under the ERCS contract network. However, any oral 
order must be confirmed by a written DO within 48 hours. 

When t~e ERCS contractor is contacted by telephone for 
purposes of orally issuing a DO, the ordering Officer should 
simultaneously complete a Delivery Order form (see Exhibit G-1) 
noting: 

o Date and time of the order (all references to time 
specified in the DO should reflect the local time of 
the location where services are to be provided) ; 

o Contractor representative contacted (should be a person 
authorized to commit the contractor) and telephone 
number; 

o Response location; 

o Date and time the contractor is required on site; 

o Date and time the contractor agrees to be on site; and 

o Brief narrative of the services (e.g., personnel, 
equipment, and materials) and level of protection 
(e.g., health and safety) required. 
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Some of these items can be completed before the call is made 
to the contractor. Fer example, the response location or the 
level.at safety protection required may be known ahead cf time 
and could be completed in advance. 

By completinq the Delivery Order form durinq (or for some 
items directly before) the discussion with the contractor, the 
Orderinq Officer will: 

o Provide the contractor clear direction on the services 
needed; 

o Document personnel, equipment, and materials expected 
on site: 

o Establish the osc-Response Manaqer site manaqement 
relationship, and 

c Facilitate completion of the written DO issued to the 
contractor at the site. 

The information recorded durinq issuance of the oral Delivery 
Order will be important should there be any dispute concerning 
the contractor's ability to provide the services within the 
required response times. 

B. Delivery Order Completion and Processina Instructions 

To formally initiate services performed by the ERCS 
contractor to conduct UST corrective actions, Orderinq Officers 
must prepare written Delivery Orders. The DO specifies the 
services to.be performed by the ERCS contractor in executinq a 
specific corrective action. Each DO establishes a ceiling amount 
that constitutes the maximum amount for which the qovernment 
shall be liable. Instructions for the completion and processing 
of DOs are outlined below. 

1. Delivery Order completion. 

Delivery Order preparation is the responsibility of the 
Federal Orderinq Officer. A standard format is used for the DO: 
all items in the DO should be completed as explained below and 
illustrated by the sample in Exhibit G~l. 

o Date gf Order CBox ll: Enter the date of issuance of 
the DO to the contractor. 

o Contract Number CBox 21: Enter the contract number 
(e.q., 68-01-~) of the ERCS contract under which 
services are being ordered. The final four digits of 
this number vary: call the co to obtain the current 
contract number. 

• 
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Ol/06/87 

E:CHIBIT C- L 

CELN&.qv QACIR l'QA l.l\llERGINCY RESPONSE Q.V.Nup SIJWICZS 
ITlt• 0...,., 0,._ • ,.,.,.., 19 Ml~· .,_ ..,..,,_. •I ,,,. •-lrHI ,_,_ _, .... ,,,.. ZI 

I 
z. CQNrMC:' NO. 

68-01- J 
l. °"°"' NQ. 

03 - • • ••• .a flMI O' INll'Y4 Cl'GIR S. OILNIRY Ol'OM ~ AMOUNT .. 
Cl AM 

I zo.ooo 
8 00 10llllf91W~ll 

CI _,,, I. ~ING MD ~"IA1'1Qft OAT .. 

EST ........ ..,,. a--... , c-,,., • .. ....... -ih• .,._. -
O.-r 
·er.a 

68 -ZOX8153 ------ ---------- 2S.3 
7& ISSUID TQ CCNTIUC'OR ,,,,.__ .. ..._MW & C-1 I& IUUID rt: QllOlllNG QfllllC:llt ,,..,.,,,_ .t•w .-AC... 

UST Cl•anups, Inc. 
Z200 Mudcrack Lan• 
llochescer, NY 14609 

711. ~~IN.,,.._,,,,,,.,.. N .. 1 

Joseo;,h Davidson (716~ 6.82-2811 -
I 

;~ .-UllCNSI ~ii' 1N•tr1• •- ,,,,_. .vo.1 

Fred Davidson (716) !22-3093 

ABC Service Scacion 
2927 Nore~ Znd Scre•c 
Arlingcan, VA 22201 

• 

Vinc•nc Bradford 
!avironmencal rrac•~cian 
841 Ch•scn~t Scr••c 

Aa•ncy 

Philad•lphia, rA 19107 

I a. Pa RaQiQN"'5~ o-·-· 
03 II&~ 

-
'

•I&. ~SCl."41 C:C .. CINA1CR1,.._..,,._...,..,,._, 

Jan•c Smich (ZlS) 597-0807 

01 I 13 I 81 ---

2) Drain cvo 10,000-sallon canks o1 diesel oil and cransparc co a 
recycling facilicy in compliance vich lCL\. 

3) E.~cavac• grossly cancamiAaced soil and securely scar• on sice. 

4) Provide and inscall nan-sparking vencilacion equipmenc far •nclosed 
scruc:ures, as necessary. --------· 

3) Callee: samples of soil and diesel oil as direcced by OSC • 

.. • 
~2. CRClil'ftG Q'lllCIR 

Vince~c Bradford, OSC \ ) , · - 01/06/87 
\ I 
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OSWER Direc~ive 9360.0-l6A 

• Order Number CBox 31: Enter a nine (9) diqit 00 number 
which sequentially consists of: 

Last four digits of the contract number (see Box 2 
above); 

EPA Region (e.g., 01, 02, ••• 10); and 

Three digit number representinq the sequence of 
the DO beinq issued in the Region or Agency. 

• Time pf Initial Order CBOx 4>: Enter the time of 
issuance ot the DO. All references to time on the DO 
should reflect the local time at the site where the 
services are to be provided. 

• Deliyery Order Ceiling Amount CBqx 5>: Enter the total 
estimated cos~ of contractor personnel, equipment, and 
materials for which the order is being placed. The 
ceiling amount represents the amount obligated by the 
government for the corrective action. The OSC's/ 
Ordering Officer's authority to obliqate the government 
for UST response is limited to $50,000. All initial 
cos or Order modifications for amounts greater than the 
initial $50,000 must be obligated by the co. under no 
circumstances aay tbe BRCS contractor develop tbe cost 
estimate used bere. This is the sole responsibility of 
the Federal Ordering Officer who may, however, with 
Project Officer approval, seek the assistance of the 
Technical Assistance Team (TAT) contractor or EPA's 
Environmental Response Team (ERT) in developing the 
e:;timate • . 

• Accounting and Appropriation Data <Box 61: Accounting 
and appropriation data consist of four numbers, which 
should be entered as follows for UST actions: 

Apprgpriatipn Nwpber: 18•20Z8153 (does not 
change). 

Account Number and QocUlllent Control Number CDCNl: 
Represented by ten (10) and six (6) character 
numbers, respectively. These numbers will be 
obtained by the ERO Regional Coordinator from the 
Headquarters Financial and Administrative 
Management Support Staff (FAHS) for all actions 
given prior Headquarters approval. If the 
Region's $50,000 allocation is being used (i.e., 
the emergency criteria in section 4.1.1 have been 
met), the Region should use its own numbering 
system developed by the Regional Financial 
Management Officer. 

-
Obiect Class code: 25.35 (for all EPA proqram 
contracts: does not change) • 

• 
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OSWER Directive 9360.0-16A 

• Issued To; Contractor CBox 7Al: Self-explanatory. . . 
e Erpqram Manager CBox 7Bl; Enter the name and phone 

number of the contractor representative authorized to 
r•c•ive the DO and commit contractor resources to 
provide the services and supplies required to complete 
the Statement of Wark. 

• Response Manager CBox 7C>: Enter the name and phone 
number ot the contractor fepresentative desiqnated by 
the Proqram Manaqer as the sinqle point of contact for 
on-scene coordination and responsible for manaqament 
and execution of cleanup activities as specified by the 
osc or other desiqnated Federal officials. 

• Issued By; Ordering Officer CBgx &Al; Self
explanatory. 

• EEA Reqign/USc;G Qistrict CBgx SB>: Enter the number 
for the EPA Region; the USCG District does not apply 
for Federal-lead UST corrective action. 

• Zone CBox SC>: Enter the number of the ERCS zone where 
the site is located: 

• 

Zone 1 - Regions I-III 

Zone 2 - Reqion IV 

zone 3 - Region v 

zone 4 - Regions VI - X 

• on-Scene Cgordinatpr CBox BP>: Self-explanatory. 

• Respgnse Lgcatign <Box 9>: Enter the location of the 
release or site where services are to be performed by 
the contractor. 

• Contractgr Required on Site CBgx 10>: Enter the date 
and time contractor personnel, equipment, and materials 
are required on site to implement the corrective action. 

: 

• Required Work Completion pate CBox lll: Enter the _ 
anticipated date by which contractor services are to be 
completed. Estimates are acceptable and dates may be 
revised through modifications issued by the co • 

• 
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OSWER Directive 9360.~-16A 

Statement of Work <Box 12): This block contains the 
description of the services to be performed by the ERCS 
contractor. The Statement of Work should not be so 
narrow as to restrict the contractor's effort nor so 
broad as to permit the contractor to explore areas 
havinq little relationship to the desired work. The 
block should either contain, or refer to attachments 
that contain: 

--

Statement of Work, includinq a task breakdown and 
schedule; 

Site-specific institutional requirements or 
clearances that must be obtained by the contractor 
(e.q., permits for transportation and disposal of 
wastes or riqht-of-way clearances); and 

Any plans, includinq a site operations plan, 
health and safety plan, or quality assurance plan 
developed for the specific corrective action. 

• ordering Officer <Box 131: Self-explanatory. 

2. Delivery Order processinq. 

The completed DO is siqned by the Orderinq Officer and 
issued to the contractor Proqram Manaqer or desiqnee (e.g., on
site Response Manager). 'l'he contractor is required to 
acknowledqe receipt of the DO in writinq within one week or one 
half of the time specified for performance of the order, 
whichever i~ less, followinq receipt. The acknowledgment of 
receipt of the DO must be submitted to the Orderinq Officer, with 
a copy forwarded to the co. 

It is the Orderinq Officer's responsibility to make sure 
that the contractor sul>mits an acknowledgment of receipt each 
time a DO is issued. The acknowledgment of receipt will help 
preclude misunderstandings between the Orderinq Officer and the 
ERCS contractor over the terms and conditions of the DO. It will 
also serve as documented evidence when potential contractual 
actions are required to enforce the terms of a work order. 

c. Deliyery Order Modificatigns 

During the course of an UST corrective action, it may become 
necessary to modify the Statement of work, completion date, or 
ceiling amount specified in the DO. All such chanqes must be 
authorized in a written amendment of the DO using Standard Form 
30 (see Exhibit G-2). If increased funding is required for a 
project, the existing DO should be amended1 a new DO should not 
be issued. 
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Requests for amendments should be prepared by the ordering 
Officer or the osc and forwarded to the co for approval. In most 
cases~ Tequests and approvals can be handled over the telephone. 
The co will prepare and sign the amendment and issue it to the 
contractor. Minor changes, such as adjustments in quantities of 
labor and equipment which will not result in an increase to the 
DO ceiling, can be provided directly to the contractor by the osc. 
such changes, however, should be noted in the written site 
documentation kept by the osc, and should be forwarded in writing 
to the contractor and the co. 
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APPEllDIX H: Technical Direction Document Preparation 
and •rocessinq 

When the need arises for technical services during a 
Federal-lead UST corrective action, a Technical Direction 
Document (TDD) should be issued to activate the Technical 
Assistance Team (TAT) contractor. This appendix presents a 
detailed description of the process, includinq an explanation of 
the TDD form used to document the initiation of services and a 
description of EPA and contractor roles and responsibilities in 
manaqinq and implementinq the process. The following are 
addressed: 

o TDD completion and processing: 
o TDD amendments: and 
o Special Project TDDs. 

The procedures described in this appendix apply to both TAT 
zone contracts: however, the specific instructions on completing 
the TDD form directly relate to the sample TDD forms used in TAT 
zone 1 (EPA Regions I-V) and in TAT zone 2 (EPA Regions VI-X). 

A. TDP Completion and Processing Instructions 

When a need for TAT contractor services arises, the 
Headquarters Project Officer (PO), or Regional Deputy Project 
Officer (DPO) with PO concurrence, prepares and issues a written 
TDD, which serves as the principal mechanism for initiating thes• 
services. Where practicable, the DPO should confer with the 
Regional U~~ Coordinator prior to issuance of the TDD. An oral 
TDD may be issued, but must always be followed by a written TDD 
vitbin five (5) calendar days. The TDD includes background data, 
the scope of work to be performed, a schedule of deliverables, an 
estimate of time and costs required to perform the work, and 
other related information. 

Only the DPO or PO is authorized to prepare and issue TDDs 
to the contractor TAT Leader. The TAT may not act on an UST 
corrective action without the specific concurrence of the PO. 
Each DPO can issue TDDs only to the TAT Leader assigned to that 
particular DPO's Region. For example, the Region I DPO can issue 
TDDs only to the TAT Leader assigned to Region I. TDDs can also 
be issued by the PO to the appropriate TAT contractor Zone 
Program Manager (ZPM) for special ZPM efforts within the contract 
Statement of Work (SOW). 

1. TDD completion. 

A sample TDD form that has been used in TAT zone 1 is shown 
in Exhibit H-1: Exhibit H-2 shows a TDD form used in TAT zone 2. 
Each.of the elements on the TDD should be completed by the DPO 
as explained below. 
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EXHIBIT H-1 
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EXHIBIT H-2 
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. . 
Cost center CBox lAl: Enter the number of the TAT 
Region that is being issued the TDD; in the sample, 01 
is entered to indicate Region VII. 

o Accgunt Nu1Pber <Box lBl: Leave blank; to be filled in 
by the TAT contractor. 

o TDD Nwpber CBgx 2): Enter this serial number which 
identifies the TAT Reqion in which the TDD is issued, 
the calendar year and month, and the sequence number of 
the TDD issued that month~ For example, the number 07-
8701-03 is interpreted as follows: 07 refers to the TAT 
location in Reqion VII; 87 refers to the calendar year 
in which the TDD is issued; 01 is the month the TDD is 
issued; and 03 indicates that this is the third TDD 
issued in the month of January. If the TDD amends an 
earlier TDD, check the "Amendment" blank. 

o Priority CBox 3AJ: Check the box corresponding to the 
priority of the request. The priority should reflect 
whether an immediate action is required (hiqh 
priority), an action is to be taken within a definite 
time period (medium priority), or an action is to be 
taken within a flexible time period (low priority). 

o Kev EPA Contact CBox 3Bl: Enter the name and telephone 
number of the EPA person directly involved with 
overseeing and managing contractor performance of the 
task. This will typically be the osc. 

o Estimate of Total Hours <Box 4Al: Enter an estimate of 
~e technical labor hours needed to accomplish the TDD 
assiqnment. The estimate should be based on best 
engineering judgment considering kn9wledge of the 
project or task requirements, data needs, and previous 
experience on similar projects. 

o Estimate of Total Costs CBox 4Al: Enter an estimate of 
the total cost including direct labor, travel, 
expenses, and subcontracting. 

o Oyertime Approyed CBox 4Bl:. The DPO must specify 
whether overtime hours are allowable for the task 
outlined in the TDD by checking the appropriate box. 

o EfA Site Name CBox 5Al: Self-explanatory; if not 
applicable enter N/A. 

o SSID No. CBox 5Bl: UST sites must be numbered to allow 
cost recovery; see page 2 of Attachment I to the 
Comptroller's Policy Announcement No. 87-13 (Appendix I 
of this guidance). Contact the Regional Financial 
Management Officer and ERO Regional Coordinator for 
more information on assigning a site-specific ID 
number. • 
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o City/County/State CBox SC>: Enter the location of the 
UST sitei if not known, this can be entered by the 
contractor. If not applicable enter N/A. 

0 Source pf fµnds CBgx 61: Check the UST box. 

o eompletion Date CBgx 71: Enter the date specified by 
the DPO for the TAT contractor submittal of the 
completed TDD assignment. Completion 4atea must not ~· 
left open. 

o Reference Infg CBox Sl: This item allows the DPO to 
provide the TAT contractor with any reference materials 
or supplemental information necessary to expedite TDD 
completion. At the same time, accountable control of 
such information is maintained. Check the most 
applicable box. 

o Type of Activity CBox 9l: Check the UST box. 

o General Task Description CBox 101: In this section, 
enter a description of the task requirements that 
indicates the following: 

~ 

The type of support desired; 

The level of intensity required (the depth to 
which certain issues should be pursued); and 

Any other pertinent information • 
• 

':Ole task description must clearly delineate the goals 
and objectives of the activity and the desired products 
and/or deliverables. Ambiguous phrases such as 
"assist OSC" are not sufficient. Where no interim task 
objectives are present, continuation of the general 
task description can be made into Box 12. Where 
interim task objectives are present, continuation of 
the general task description should be made on a 
separate sheet of paper that can be attached to the 
TDD. 

o pesired Report Form CBox 111: The DPO should indicate 
the type of end product desired for the TDD assignment. 
Additional information can be provided in Box 12 or by 
attaching additional sheets to the TOD. 

o Specific Elements (Box 121: In this section, elaborate 
on the general task description and define interim task 
objectives. This section should provide the TAT Leader 
with a clear understanding of the objectives, expected 
results, and required deliverables and/or reports. If 
more space is needed, the continuation of the descrip
tion of specific task elements should be made on a 
separate sheet of paper that can be attached to the TDD . 

• 
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o Interim Deadlines <Box 131: Denote completion dates, 
where applicable, for the interim task objectives that 
are specified on corresponding lines in Box 12. 

o Signatures and Dates <Boxes 14-171: These sections are 
self-explanatory. The TDDs are to be issued and signed 
by the PO (or DPO with PO concurrence) and received and 
aiqned by the contractor TAT Leader. If the TAT Leader 
judges the TDD to be out of scope, or for other reasons 
unacceptable, the appropriate box must be checked to 
show the action. This i~ necessary to bring the matter 
to the attention of the DPO, PO, Reqional UST 
Coordinator, and Headquarters Contracting Officer (CO). 
An appropriate explanation can be noted on the right
hand margin of the form. 

o Distribution: Copies of the TDD should be distributed 
as specified on the bottom of the form, plus an 
additional copy to the Regional UST Coordinator. 

The DPO should keep in mind three important points while 
preparing a TDD. First, the DPO must be as specific as possible 
in describing the scope of work to be performed by the TAT. 
Second, the DPO must clearly indicate contractor reporting 
requirements. And, finally, it is extremely important that the 
DPO include in the TDD estimates for technical hours and costs 
needed to accomplish the assignment. 

Althouqh exact tasks and response activities, particularly 
those involving emergency situations, may be somewhat difficult 
to define, it is very. important to the extent possible to provide 
specific ~idance to the contractor on the expected work scope 
(see Exhibit H-1, Boxes 4A and 10 - 13). The task description 
should be as detailed as available information permits so that 
there is a clear understanding by the TAT contractor of the 
activity objective, yet allow some flexibility for alternative 
and innovative actions by the contractor as conditions warrant. 
Examples of candidate tasks which could be performed for 
different types of response, corrective action, or prevention 
work can be extracted directly from the TAT contract Statement of 
Work (SOW). 

care must be taken by the CPO and TAT Leader to ensure that 
all tasks requested and performed are within the bounds of the 
TAT contract sow. Particular attention must be given to ensure 
that TAT TDDs do not involve personal services. For example, the 
DPO must not direct the TAT to provide clerical support, travel 
arrangements, or other personal services for EPA staff. The DPO 
is also forbidden from specifying an individual TAT member to 
perform a task. Specific TAT staffing decisions are the 
responsibility of the TAT contractor. 

The tasks included in any one activity will depend upon the 
project-specific conditions. It may prove useful for the Region 
to develop standardized work scopes for an activity and to use 
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this scope (modified as necessary for a specific situation) as an 
attachment to the TDD. 

In addition, the TDD reporting requirements (Box 11) must b, 
spelled out such that the work product provides the degree of 
detail desired by the DPO and therefore facilitates 
accomplishment of the activity objectives. The DPO may wish to 
develop standard report outlines for various types of activities 
(i.e., facility inspection reports) and to attach these to the 
TDD as appropriate. . 

Finally, the DPO is responsible for ensuring that an 
estimate of technical hours and costs needed to accomplish the 
TDD assignment is included _in the TDD •. These estimates may be 
used in three important ways to ensure that the TAT performs 
efficiently. First, these estimates can serve as the basis for 
individual TDDs. The actual hours and coats can then be compared 
with the estimates. Any large differences between the figures 
may be indicative of problems and should be reviewed by the DPO. 
Second, the estimated hours, used in combination with the 
estimated completion date, can help to identify the need for 
overtime to complete the task. Since the contract limits the 
overtime which may be charged, overtime must be monitored. 

The third use for the estimate of technical hours is to 
provide the basis for comparison of total estimated hours for all 
active TDDs with the total technical hours available. Total 
technical hours available can be computed from the information in 
the contract. The difference between the two figures will tell 
the DPO to what extent available contractor resources are being 
utilized. The TAT contractor can also provide this information 
on a regu~ar basis (e.g., biweekly). 

2. TDD processing. 

After the TDD is completed, it is signed by the DPO or the 
DPO's designee and forwarded to the contractor TAT Leader. (When 
the DPO plans to be out of the off ice and unavailable to perform 
contract management functions, the DPO must submit a written 
request, or telephone the PO and co, for approval to appoint a 
temporary assistant DPO; this request must be for a discrete 
period of time.) The PO must also be notified by the DPO for 
concurrence with the TDD. The PO will convey concurrence to the 
ZPM, Who will communicate this concurrence to the TAT Leader as 
soon as possible. The contractor TAT Leader ean take one of 
three actions on the TDD: 

o If the TDD is acceptable to the contractor TAT Leader 
as issued by the DPO, the TAT Leader signs the TDD and 
proceeds with performance of the assigned activities. 
In general, the TAT contractor should be willing to 
accept any assignment within the bounds of the TAT 
contract sow. However, as stated earlier, conducting 
personal services for EPA staff is not allowed • 
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o The TAT leader can accept the TDD with exceptions. In 
this case, the exceptions are to be noted on the form 
and a copy is returned to the DPO. The DPO and· TAT 
Leader are to resolve these exceptions prior to the 
contractor commencing work. If necessary, a revised 
TDD should be issued reflecting resolution of any 
exceptions. If the issue cannot be resolved on this 
level, the DPO should consult with the PO in 
Headquarters for guidance. If necessary, the PO will 
consult with the contractor ZPM to try to resolve the 
situation. If it is resolved, the DPO may issue a 
revised TDD reflecting the issue resolution and the 
contractor will proceed with task performance. If the 
PO and contractor ZPM cannot resolve the issue, the 
matter is referred to the co for final resolution. 
Where possible, and with concurrence of the DPO, the 
contractor should begin work on the acceptable work 
elements of the TDD, pending resolution of the points 
at issue. ·• ·• 

o If the contractor TAT Leader rejects the TDD, it is 
returned to the DPO with an explanation of the reasons 
for rejection. The DPO and TAT Leader are to confer to 
resolve the situation. If a resolution is· reached, a 
revised TDD can be issued, if necessary, and the 
contractor proceeds with the task. If the DPO and the 
TAT Leader cannot resolve the problem, the DPO should 
contact the PO for guidance as explained above. 

When the TDD is acceptable to both the TAT Leader and the 
DPO, it should be signed and dated. Appropriate copies should be 
placed in the contractor's and EPA's central TDD files. The DPO 
should then send copies of the TDD to the PO, CO, and the 
Regional UST Coordinator. 

B. TPD Amendments 

In the event that an issued TDD needs rev1s1on, the DPO must 
issue a TDD amendment containing the appropriate changes. Events 
that require TDD amendments may include, for example, an original 
underestimation of a project's magnitude or an acceleration of a 
project's period of performance. The original TDD's number will 
be used, with a check in the "Amendment" blank (Box 2). The 
revised TDD should include the material contained in the original 
TDD and the revised information so as to be capable of standing 
alone. Amendments are to be processed in the same manner as 
described above. 

c. Special Proiect TDDs 

Funding has been obligated for the performance of special 
projects under the TAT contracts. All TAT Special Projects TOOs 
for Federal-lead UST corrective actions must be signed and issued 
by the appropriate PO, after conferring with the Regional UST 
Coordinator. If a special pro~ect is required, the PO may 
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request that the ZPM prepare and submit a work plan and cost 
estimate for completing the TOO. The TAT contractor's work plan 
should include a detailed technical approach, schedule for 
compl,tion, and cost breakdown. It should be sufficiently 
detailed to provide a base for guiding work, measuring progress, 
and controlling budgets. The contractor work plan should address 
the el ... nts specified below: 

o Objectives and scope of the propoaed activity and its 
relationship to other ongoing or planned activities. 

o Technical approach for the activity, anticipated 
problems, and proposed solutions. 

o Detailed breakdown of tasks to.be performed. 

o Description of work to be performed under each task, 
including objectives and scope, information sources, 
and methods to be used. 

o Analysis of resources (level) expected for each task. 

o Anticipated total labor cost for each task. 

o Identification and tabulation of total direct costs for 
each major work element. 

o Schedule, including critical path and milestones. 

o Listing and schedule of deliverables. 

o Safety and contingency measures • 
• Upon review· of the plan, the PO will approve and issue the TDD • 
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P.oli<;y for Superfund Compliance with 
the ReRA Land Disposal Restrictions 



SUBJECT: 

FROM: 

TO: 

Purpose 

UNITED STA ,·es ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

APR I 1 1989 

OSWER Directive 9347.1-0; 

Policy for Superfund Compliance With the RCRA Land Disposal 

Re~F1~'11;7,,: d-i/JJ 1 
Jor;;,.:~/i1'.,J. ~~vi 
Ac~ing As2istant Administrator 

I . 
Regional Administrators, Regions I-X 

To transmit the Superfund policy for complying with the RCRA land 
disposal restrictions (LDRs) at Superfund sites. 

Baclrgrrnmd 

CERCLA section 12l(d) requires on-site Superfund remedial actions to 
comply with Federal, and more stringent State, environmental requirements that 
are determined to be applicable or relevant and appropriate requirements 
(ARARs). Section 121 also identifies six ARAR waivers: 1) interim remedy; 
2) greater risk to human health and the environment; 3) technical 
impracticability; 4) equivalent standard of performance; 5) inconsistent 
application of State standard; and 6) Fund-balancing. 

With regard to Superfund removal actions, the current NCP requires on-site 
removal actions to comply with Federal ARARs to the extent practicable, 
considering the exigencies of the situation. The preamble to the proposed NCP 
contains guidance on how to determine whether compliance is "practicable." 

On-site removal and remedial actions must comply with substantive aspects 
of both applicab1e and re1evant and appropriate requirements. Off-site removal 
and remedial actions must comply with both substantive and ad,ministratiye 
aspects of app1icable requirements only. 

The RCRA land disposal restrictions are a potential ARAR for Superfund 
actions. As you may know, OERR. is developing a guidance document to assist the 
Regions in complying with the LDRs. Although several issues must be resolved 
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before this guidance is issued, this memorandum will summari-e one of the major 
issues that has been decided, namely, how to determine whether the LDRs are 
"applicable" to a Superfund response action. This policy will be discussed in 
greater detail in the guidance document. 

Obiectiye 

In order to assist Regional removal and remedial staff in making current 
site decisions about the LDRs, this memorandum will explain: 1) how to 
determine when the LDRs are "applicable" to a Superfund removal or remedial 
action, and 2) the Superfund approach for complying with the LDRs when they are 
determined to be applicable. (This memorandum does not address hew to make 
"relevant and appropriate" determinations.) 

Implementation 

Section A below explains how site managers (OSCs, RPMs) should determine 
whether the LDRs are "applicable" to a Superfund response action. Section B 
explains how Superfund intends to comply with the LDRs when they are 
determined to be applicable. 

A. Application of the LD:Ra t.o CERCI.A response act.ions 

To determine if the LDRs are applicable to a given response action at a 
Superfund site, the site manager must answer three questions. The answer to 
each question must be "yes" for the LDRs to be applicable. 

1. Does the CER,CLA action constitute "placement"? 

The LDRs are triggered as applicable requirements by "placement" of 
restricted RCRA hazardous wastes in land-based units.I· Placement occurs when 
wastes are land disposed (or placed) in land-based RCRA units, such as 
landfills, surface impoundments, waste piles, and land treatment facilities. 
Placement does not occur if wastes are moved within a unit or are left in place 
(e.g., capping, in-situ treatment, consolidation within a unit). Placement 
does occur when wastes are moved from one unit and placed in another unit. For 
example, if wastes from a CERCLA site are disposed at an off-site landfill, 
this action constitutes placement. 

However, the concept of a RCRA unit may be less useful for uncontrolled 
hazardous waste sites, which often involve widespread and dispersed 
contamination. Therefore, to assist in defining when placement occurs for on
site disposal at Superfund sites, the Agency has developed the concept of an 

1 Several LDR requirements (the storage restrictions, dilution prohibitio~. 
and off-site notification requirements, in particul~r) are triggered when 
restricted wastes are generated, or picked up, rather than when the wastes 
are "placed." However, the major LDR restrictions discussed in the 
remainder of this memorandum are triggered only if wastes are "placed." 
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"area of contamination" (AOC). An AOC is delineated by the extent of 
continuous contamination. although one AOC may contain varying types and 
concentrations of contamination. For example, a waste pit with the surroWlding 
contaminated soil is one AOC and may be viewed as a single "unit," e.g., a 
single landfill. For the purposes of the LDRs. therefore, AOCs are equivalent 
to RCRA units. 

Movement of waste within the AOC does not constitute placement, but 
movement of waste out of the AOC into another unit will trigger placement. 
Placement would occur if wastes from different AOCs are consolidated into one 
AOC or if wastes are removed and treated outside the AOC and returned to the 
same or a different AOC. Placement would also occur if wastes are excavated 
from the AOC, placed in an incinerator or tank located within the AOC, and then 
redeposited into the AOC, because the incinerator and tank are considered 
separate units from the AOC. 

2. Is the CERCLA waste also a RCRA hazardous washe? 

The LDRs are applicable only to RCRA hazardous wastes (i.e •• listed and 
characteristic wastes identified under §261). However. not all wastes at 
Superfund sites are RCRA hazardous wastes. Tharefore, the site manager must 
decide if it is reasonably ascertainable, within the scope of the Superfund 
site investigation, that the CERCLA waste is also a RCRA hazardous waste. 
Reasonable efforts must be used to collect the information needed to determine 
if a waste is a RCRA listed or characteristic waste. (It is expected that 
current data collection efforts at Superfund sites should be sufficient for 
this purpose.) ThP site manager should have affirmative evidence (e.g., 
manifests, records, knowledge of process) to demonstrate that the Superfund 
waste is a RCRA hazardous waste for the LDRs to be potentially applicable. 

To determine whether a CERCLA waste is a RCRA characteristic waste, site 
managers may test the waste or use their knowledge of the properties of the 
waste. To determine if a waste is a listed waste. sampling alone will not be 
sufficient. The RCRA listing descriptions will generally require that the site 
manager have knowledge about the source of the waste (for example, did the 
sludge on site result from a wastewater treatment operation?) or its prior use 
(e.gL, was the waste unused when it was discarded?). 

If the site manager determines that the site waste is a RCRA hazardous 
waste, he/she must also determine if that waste is a "California list" waste. 
The California list wastes are a distinct category of RCRA hazardous wastes 
regulated under the LDRs. The I.DR regulations describe the California list 
wastes and they will be discussed in the forthcoming guidance document. 

3. Is the RCRA waste restricted uncier the LDRs at the time of placement 1 

The land disposal restrictions are being phased in for the RCRA hazardous 
wastes over a period of time. Attachment 1 presents the LDR statutory 
deadlines established by section 3004 of the 1984 RCRA amendmP.nts. A RCRA 
waste becomes a restricted waste under the LDRs on its statutory deadline, or 
earlier if EPA chooses to promulgate treatment standards for a waste prior to 
this deadline. Note that after May 1990, all RCRA hazardous wastes (that were 
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listed or characteristic a~ of the 1984 RCRA amendments) will be restricted 
under the LDRs. 

To determine if the LDRs are applicable, site managers should determine if 
the RCRA waste will be restricted under the LDRs at the time the waste is to be 
placed. 

To summarize Section A, the LDRs are applicable when three conditions are 
met: 1) the CER.CLA action constitutes placement, 2) the CER.CLA waste is a RCRA 
hazardous waste, and 3) the RCRA waste is restricted at the time of placement. 
If these conditions are met, the CERCLA action must comply with the LDRs, 
unless an ARAR waiver is granted (remedial actions) or compliance with the LDRs 
is determined not. to be "practicable" (removal actions). 

B. Superfund compliance with t.lie LDRs 

Section B briefly describes the different types of LDR requirements and 
provides an overview of the Superfund approach for complying with these LDR 
requirements when they are determined to be "applicable." Section B describes 
only the major LDR restrictions; the upcoming guidance document will give a 
complete description of all LDR provisions. 

1. Summary of the major LDR requirements 

When a waste becomes "restricted" on its statutory deadline (or possibly 
earlier), one of four types of restrictions will take effect: 

Treatment stanciard (§268.40-43) - The RCRA amendments direct EPA to 
promulgate treatment standards for all RCRA hazardous wastes by the 
statutory deadlines. To date, most of the standards set by EPA are 
concentration levels that must be achieved prior to land disposal. (The 
regulations specify whether a total waste analysis or the Toxicity 
Characteristic Leaching Procedure (TCLP) must be used to measure the 
concentration levels.) For concentration-based treatment standards, any 
technology may be used to achieve these standards. However, in limited 
cases, EPA has also promulgated a specific technology as a treatment 
standard, or has established a "no land disposal" t!'eatment standard where 
a waste was no longer generated, no longer being land disposed, or was 
capable of being totally recycled. 

National capacity extension (§268.30-33) - When EPA sets a treatment 
standard for a waste, it must also determine if there is sufficient 
capacity available nationwide to treat the waste to that standard. If 
not, EPA may grant a nationwide capacity extension for the waste for up to 
two years. During the extension, the waste does not have to meet the 
treatment standard. However, if waste that does not meet the standard is 
disposed in a landfill or surface impoundment, the receiving unit must 
meet the RCRA §3004(0) minimum technology requirements (e.g .• ~ouble 
liner. leachate collection system, ground water monitoring). Recause of 
these limitations on disposal. wastes are still considered "restricted" 
during national capacity extensions. 
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Attachment z highlights the national capacity extensions that EPA has 
granted to date for CERCLA soil and debris wastes that are contaminated 
with RCRA restricted wastes. 

Soft hammer (§268.8) - If EPA fails to set a treatment standard for a 
First or Second Third waste on the statutory deadline, the soft hammer 
goes into effect autom~tically. The soft hammer places two requirements 
on the disposal of wastes in landfills and surface impoundments: 1) the 
receiving unit must meet the RCRA minimum technology requirements, and 
2) the generator must demonstrate and certify that he has investigated 
treatment options for the waste, and, where treatment is practically 
available, that the waste has been treated using the best practically 
available treatment method. The soft hammer remains in effect until EPA 
sets a treatment standard for the waste, or until the hard hammer falls in 
May 1990, whichever comes first. 

Hard hammer (RCRA §3004(g)(6)(C)) - If EPA fails to set a treatment 
standard for a solvent, dioxin, or California list waste by the statutory 
deadlines for these wastes, or for any ''Third" waste by May 1990. the hard 
hammer falls. The hard hammer prohibits all land disposal of the affected 
waste. 

Compliance with RCRA and the LDRs may also be obtained through several 
options other than meeting the restrictions above. It is important to note 
that these optiona constitute compliance with RCBA; they do not require an A.RAil 
waiver under CERC'f.A. 

A Treatability Variance (§268.44) is available when a treatment standard 
has been set for a waste. The variance can be used where, because the 
site manager's waste is significantly different from the waste used by EPA 
to set the treatment standard, the standard cannot be met or the BDAI 
technology is inappropriate. Ihe variance can be granted either 
administratively, for a particular waste at a particular site. or through 
a rule-making procedure, which establishes a new nationwide waste category 
and associated treatment standard. 

An Equivalent Treatment Method Petition (§268.42) can be used where a 
treatment standard is a specified technology, but the site manager can 
demonstrate that another technology can achieve an equivalent measure of 
performance. 

A No-Migration Petition (§268.6) can be used as an alternative to any of 
the four restrictions above. Ihe site manager must demonstrate that there 
will be no migration of hazardous constituents above health-based levels 
from the disposal unit or injection zone for as long as the waste remains 
hazardous. 

Delisting (§260.20 and §260.22) can be used as an alternative to any of 
the four restrictions above, when the RCRA hazardous waste is a listed 
waste. Ihe site manager must demonstrate that: 1) the waste does not meet 
any of the criteria under which the waste was listed, and 2) other factors 
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(including additional constituents) would not cause the waste to be 
hazardous. 

2. Suoerfund approac~l for complying with the LDR requirements 

The present Superfund approach for complying with the LDRs when they are 
applicable requirements is illustrated below: 

CASE A: CER.CLA liquid or sludge wastes that are also RCRA restricted 
hazardous wastes 

CERCLA liquid + RCRA restricted + Placement 
or sludge hazardous waste 

= LDR is applicable. Must 
comply (unless CERCLA 
ARAR waiver is granted). 
If the LOR restriction is 
a treatment standard. 
evaluate whether it can 
be met. If not, 
determine if a 
Treatability Variance or 
other RCRA option is 
appropriate. 

CASE B: CERCLA soil or debris wastes that contain RCRA restricted 
hazardous wastes 

CERCLA soil 
or debris 

+ RCRA restricted + 
hazardous waste 

Placement = LDR is applicable. Must 
comply (unless CERCLA 
ARAR waiver is granted). 
If LDR restriction is a 
treatment standard, will 
generally be appropriate 
to seek a Treatability 
Variance. Other RCRA 
options may also be 
appropriate. 

CER.CLA response actions often address waste matrices, such as contaminated 
soil and debris, that are different from the RCRA industrial wastes used to set 
the LDR treatment standards. Therefore, the Agency is undertaking a rulemaking 
that will set LDR treatment standards specifically for contaminated soil and 
debris. Until that rulemaking is completed, site managers should use the data 
collected during the removal and remedial site investigations to support a 
Treatability Variance for soil and debris where necessary. As part of this 
interim approach, the Agency is developing specific guidance for obtaining a 
Treatability Variance for soil and debris, which establishes alternate 
treatment levels or methods for soil and debris. 
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If you have further questions, you may call the Headquarters Superfund 
Regional Coordinators, Carolyn Offutt of the CERCLA program (FTS 475-9760), or 
Michaelle Wilson of the RCRA land disposal restrictions program (FTS 382-4770). 

Attachments 

cc: Regional Counsel, Regions I-X 
Director, Waste Management Division, Regions I, IV, V, VII, and VIII 
Director, Emergency and Remedial Response Division, Region II 
Director, Hazardous Waste Management Division, Regions III and VI 
Director, Toxics and Waste Management Division, Region IX 
Director, Hazardous Waste Division, Region X 
Environmental Services Division Directors, Regions I, VI, and VII 
Henry Longest 
Sylvia Lowrance 
Bruce Diamond 
Lisa Friedman 
Superfund Branch Chiefs, Regions I-X 
Oil and Hazardous Materials Coordinators, Regions I-X 
Bettie Van Epps, OERR Document Coordinator 



Attachment 1 

I.DR STATUTORY DEADLINES 

RCRA HAZARDOUS WASTE 

Spent solvent wastes (FOOl-FOOS) 

Dioxin wastes (F020-F023 and F026-F028) 

California list wastes 
- Any RCRA hazardous waste; and 
- Liquid (except for HOCs); and 
- Exceeds statutory prohibition level for 

certain cyanides, metals, corrosives, 
PCBs or HOCs 

CERCIA/RCRA corrective action soil and debris 
(Solvent-containing, dioxin-containing, and 
California list wastes only) 

First Third wastes (listed RCRA hazardous wastes) 

Second Third wastes (listed RCRA hazardous wastes) 

Third Third wastes (listed and characteristic 
RCRA hazardous wastes) 

New RCRA wastes (any RCRA hazardous waste listed 
or identified under RCRA 3001 after 
November 8, 1984) 

STATUTORY DEADLINE* 

November 8, 1986 

November 8, 1986 

July 8, 1987 

November 8, 1988 

August 8, 1988 

June 8, 1989 

May 8, 1990 

Yithin 6 months 
of listing or 
identification** 

* These dates are statutory deadlines in HSYA. On this date, some type 
of I.DR restriction will apply (i.e., treatment standard, minimum 
requirement during national capacity extension, soft hammer, hard 
hammer). However, the Agency also has the authority to restrict a waste 
earlier than its statutory deadline. Currently, the Agency is planning 
to restrict certain Third Third wastes in the June 1989 Second Third rule, 
so individual regulations must be checked. 

** If EPA misses the 6 month deadline, the waste will not be restricted under 
the LDRs because HSWA contained no hammer provisions for newly identified 
wastes. 



Attachment 2 

I.DK NATIONAL CAPACITY EXTENSIONS FOR CERCI..A SOIL AND DEBRIS 

Waste Category 

Solvent (F001-F005) 

Dioxin (F020-F023 and F026-F028) 

California list (HOCs) 

First Third: 

Wastes where BOAT is incineration 

Wastes where BOAT is other than incineration 

Soft hammer wastes - treatment sta11dard not 
set; must meet soft hammer restrictions as of 
8/8/88 

Statutory 
Deadline 

November 8, 1988 

November 8, 1988 

November 8, 1988 

August 8, 1988 

August 8, 1988 

August. 8, 1988 

Treatment Standard 
Effective Date 

November 8, 1990* 

November 8, 1990* 

November 8, 1990* 

August 8, 1990* 

August 8, 1988** 

N/A 

* The effective date is based on the granting of a national capacity extension. During the capacity 
extension, the soil and debris do not have to meet the promulgated treatment standards. However, if soil 
or debris that does not meet the standard is disposed in a landfill or surface impoundment, the receiving 
unit must meet the RCRA minimum technology requirements (double linrr, leachate collection !:.ystem, ground 
water monitoring). 

** Except for K048-K052 and K071, which were granted capacity extensions until August 8, 1990. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

OFFICE OF 
SOLID WASTE ~1110 EMERGENCY RESPONSE 

OSWER Directive NO. 9347.2-91 

MEMORANDUM 

SUBJECT: Land Disposal Restrictions as Relevant and Appropriate 
Requirements for CERCLA contaminated so1l'FiY-d Debr"s 

FROM: Henry L. Longest II, Director 1-4'~ 
Off ice of Emergency and Remedial Response -(4' 
Bruce M. Diamond, Director~ 
Off ice of waste Programs ~~ment 

TO: Directors, Waste Management Division 

PURPOSE 

Regions I, IV, v, VII, VIII 
Director, Emergency and Remedial Response Division 

Region II 
Directors, Hazardous Waste Management Division 

Regions III, VI 
Director, Toxic and waste Management Division 

Region IX 
Director, Hazardous waste Division 

Region X 

To transmit OSWER policy on the relevance and appropriateness 
of the Land Disposal Restrictions (LDRs) to CERCLA responses 
involving contaminated soil and debris. 

BACKGROUND · 

As clarified in OSWER Directive 9347.1-92 (see attachment), 
the LDRs are applicable to CERCLA responses only when such actions 
constitute placement of a restricted RCRA waste. Therefore, if no 
restricted RCRA wastes are identified in a superfund waste that is 
being placed, the LDRs would not be applicable. Site-specific 
questions have arisen, however, as to the relevance and 
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appropriateness of the LDRs to soil and debris that do not contain 
RCRA restricted wastes. In particular, Region II (having 
determined that the contaminated soil and debris to be treated and 
"placed" at the 93rd Street site did not contain RCRA hazardous 
wastes) sought consultation with Headquarters on whether LDRs 
should be considered relevant and appropriate given that the 
Agency is in the process of developing treatment standards for soil 
and debris wastes separate from the treatment standards developed 
for industrial process wastes. 

OSWER POLICY 

OSWER has concluded that until a rulemaking is completed that 
establishes treatment standards for soil and debris, the LDRs 
generally should not be considered as relevant and appropriate for 
soil or debris that does not contain restricted RCRA wastes. The 
following language should be incorporated into feasibility study 
ARAR discussions, proposed plans, and the "Compliance with ARARs" 
section of future RODs for situations similar to the above example: 

The Agency is undertaking a rulemaking that will 
specifically apply to soil and debris. Since that 
rulemaking is not yet complete, EPA does not consider LOR 
to be relevant and appropriate at this site to soil and 
debris that does not contain RCRA restricted wastes. 

Should you have any questions regarding this policy, please 
contact your Regional Coordinators in the Hazardous Site Control 
Division, the CERCLA Enforcement Division, or Steve Golian (FTS 
475-9759) in the Site Policy and Guidance Branch. 

Attachment 

cc: Sylvia Lowrance, OSW 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0.C 20460 

SEP I 4 Jam 

O"'ICE 0111 
SOLID WASTE ANO EMERGENCY RESPONSI 

OSWER Directive 9330.2-07 

MEMORNf QtJM 

SUBJECT: Notification o~ Out-of-State Shipments of Superfund Site 
• Wast;IJs ~ • 

~·' ~ t~ . . ... _ .. 3 a arinori; Act•nq Assistant A"""inistrator 
Of ice of "Solid Waste and Emerqency Response 

Reqional Administrators 

FROM: 

TO: 
Reqions I- x 

PUBPQSE 

The purpose ot this memorandum is to implement EPA's policy 
that prior to the off-sita shipment of superfund wastes to an 
out-of-State waste management facility, EPA Reqional personnel 
will provide notice_ to that State's environmental officials. 

BACKGROUND 

A number of States and localities have expressed the concern 
that they are not formally notified before unusually large 
amounts of Superfund wastes are transferred to permitted 
facilities within their States for treatment, storage or 
disposal. The Agency believes that such notice may be 
appropriate, and that indeed, such notice may be helptul in 
facilitating the safe and timely accomplishment of superfund 
waste shipments. Thus, EPA has decided to adopt a policy of 
providinq States with prior notification of off-site shipments of 
Superfund wastes. (Because the State in which the site is 
located participates in the remedy selection process, and thus is 
already aware of Superfund remedies within that State, this 
policy will apply only to out-of-State waste shipments.) 

OBJECTIVES 

The objectives of this policy are to alert States to 
shipments of wastes from out-of-State Supertund sites, so that 
the State may take any steps necessary to facilitate the safe 
transfer of waste, and to respond to any public inquiries 
concerning the waste movements. · 

-... 
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IMpLgMENTATION 

Effective immediately, the Reqion should implement the 
notification of Superfund waste shipments. The Aqency intends 
that notice under this policy should be routinely provided to 
State environmental officials for all remedial actions and "non
tima critical• removal actions invclvinq the off-site shipment 
of Superfund wastes that are known to Regional officials, 
includinq waste shipments arisinq from Fund-lead responses, 
State-lead responses, Federal facility responses, and responses 
conducted by PRPs (emerc;ency and time-critical removals are not 
covered by this policy). This policy pertains to all such off
site shipments. not merely response ac:t:1ons involvinq "unusually 
larc;e11 shipments: however, you may, in your discretion, decide 
that notice is unnecessary for shipments of small amounts of 
wastes (e.q., 10 c\1Dic yards). 

Tha notification should be in writing, and should set out 
the follawinq information, where availal>le: (1) the name and 
location of the facility to which the wastes are to be snipped:' 
(2) the type and quantity ot waste to be shipped: (3) the 
expected schedule for the waste shipments: and (4) tha method of 
transportation. In addition, the Reqion should notify the State 
of major chanqes in tha shipment plan, such as a decision to ship 
tha wastes to another facility within the same State, or to a 
racilit.y in another State. 

·The identity of the recaivinq facility and State will be 
determined by the lead agency tollowinq the award of the response 
action contract. The Region should provide relevant information 
on the off-site shipments as soon as practicaale after tlle 
information becomes available to the Reqicn: unless the 
information is unavailable, it should be provided before the 
wastes are actually shipped. 

· Because CERCLA actions may be carried out under a...nwnber of 
mechanisms and by a number of parties (e.q., lead State aqencies, 
other Federal agencies, PRPs), OSWER plans ta issue additional 
quidance to help Reqions to implement this notification policy. 
That additional quidanc:e will address: modification of 
contractinq procedures and contract terms in order to provide for 
routine notification under FUnd-lead response actions: 
maditication to cooperative aqreements in order to provide for 
routine notification under State-lead response actions: model 
provisions for orders and settlement agreements with PRPs in 
order to provide for routine notification under PRP response 
actions: and model provisions for Interagency Aqreements to 
provide for notification in Federal facility response actions. 
'l'he quidancu may also attempt to establish levels ~elaw which 
such notice would not be necessary. OSWER will minimize the 
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burden on the Reqions by plac!ng t~e responsibility fer prior 
notification on the response act!cn contractor where appropriate. 

Should you have any questions concerninq this policy or its 
implementation, please contact William o. Ross of my staff at FTS 
382-4645. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 204&0 

NOV aa • 
o~~ICI o~ 

SOLID WAST! AND IMIRGINCY RHPONSI! 

OSWER Directive 9380.3-04 

SUB.l'EC'l': Analysis of Traatability Data for Soil and Debris: 

FROM: 

TO: 

PYr;gse 
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Addressees 

The purpose of this mama is ta transmit an analysis of the 
effectiveness at treatment technologies tor contaminated soil and 
debris in response to the recommendation in the Superfund 
Manaqement Review to "carefully evaluate impact of RCRA land ban 
and other rules on use of' alternative technologies." This 
analysis will provide support to Regional decisions to employ 
treatability variances for complying with the RCRA Land Disposal 
Restrictions as applicable or relevant and appropriate 
requirements for Superfund actions involving contaminated soil 
and dBris. 

Background 

The Supertund Manaqement Review aclcnowledqed that Supertund 
response actions may not be able to meet treatment standards 
based on "best demonstrated availal:lle technoloqy" (BOAT) under 
the Land Disposal Restrictions (LOR). This may limit the 
potential treatment technologies available for Superfund clean
ups, with technoloqies such as soil washinq, stabilization, and 
bioloqical treatment being precluded because they may not meet 
the highest level of performance required by LDRs. In contrast, 
the study encouraged the qreater use of innovative technologies 
and urged the reduction of non-technical barriers, such as 
regulatory and policy constraints, that inhil:lit use of treatment 
technologies, while preserving the intent and spirit of 
applical:lle RCRA requlations. 
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OSWER proqram off ices recoqnized the potential limitation ' 
treatment technoloqies tor Superfund actions and developed a 
process ~o use LDR treatability variances for soil and debris. 
Guidance was issued to the Reqions in July 1989 throuqh the 
superfund LOR Guida 6A, "Obtaininq a Soil and Debris Treatability 
Variance tor Remedial Actions• (OSWER Directive 9347.3-06FS). 
Superfund LOR Guida 68, "Obtaininq a Soil and Debris Treatability 
Variance tor Removal Actions,• is scheduled ta be issued in 
December 1989. These quides describe the treatability variance 
process, include alternate treatment levels ta be obtained under 
treatability variances, and identify treatment technoloqies which 
have achieved the recommdnded l.Vels. OSWER recoqnizes that the • 
use of treatability variances represents an interim approach and 
is currently in the process of acquiring additional data for 
developinq a requlation on treatment standards for contaminated 
soil and debris. 

The· following analysis summarizes the effectiveness of 
treatment technoloqies applied to soils and other environmental 
wastes and provides support for decisions by the Reqions to use 
treatability variances, when appropriate. The analysis 
identities soma of the key technical considerations to be 
evaluated in obtaininq a treatability variance when there is a 
reasonable doubt that a tachnoloqy operated at full scale cannot 
consistently meet the BDAT treatment standards for the soil and 
debris to be treated. 

Analysis ot Treatment Ettes;tiveness 

An extensive effort was undertaken durinq 1987 and 1988 to 
collect existinq data on treatment of sail, sludqe, debris, and 
related environmental media. The results from several hundred 
studies were collected and reviewed. All applicable treatment 
information from 67 studies was extracted, loaded into a data 
base, and analyzed to determine the etfectivene~s of technoloqies 
to treat different chemical qroups (Summary of Treatment 
Technoloqy Effectiveness for Contaminated Soil, U.S. EPA, 
EPA/540/2-89/053). 

Althouqh some of the data on which the analysis is based 
have limited quality assurance information, the data, 
nevertheless, do indicate potential effectiveness (at least 90t 
to 99t reduction of concentration or mobility or hazardous 
constituents) of treatment technoloqies to treat Superfund 
wastes. Some reductions in orqanic concentrations or orqanic 
mobility of more volatile compounds may actually represent the 
removal of those compounds as a direct result of volatilization 
durinq dechlorination, bioremediation, soil washinq, or 
immobilization, which requires consideration or appropriate 
emission controls. Percentaqe removal reductions are not always 
a qood measure of effectiveness, especially when hiqh 
concentrations remain in the residuals. Some of the performanc 
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summarized below is based upon a relatively small number at data 
points and may not extrapolate well to the broad array of soils 
requirinq treatment • 

.. 
Based on this analysis, a number of tachnalaqies commonly 

used in the Superfund praqram provide substantial reduction in 
mobility and toxicity of wastes as required in Section 121 of the 
Superfund Reauthorization and Amendments Act of 1986. Far 
example: 

- Thermal destruction has been proven effective on all 
orqanics compounds, usually accomplisbinq well aver 99' 
reduction of arqanics. 

- Althduqh the data indicate that PCBs, dioxins: furans, 
and other aromatic compounds have been dachlarinated to 
approximately sot, more recent data indicatinq that 
removal efficiencies may approach 99.9t. 

- Bioremediatian successfully treats many haloqenated 
aliphatic compounds, non-baloqenated aromatics, 
heterocyclics, and other polar compounds with reduction 
efficiencies in excess of 99t. 

- Removal eff iciancies for law temperature thermal 
desorption have been demonstrated with avaraqes up to 
99' far nan-polar halaqanatad aromatics and with 
treatment often exceedinq 90t far other polar orqanics. 

- Sail washinq data on orqanic compounds indicate averaqe 
removal efficiencies of approximately 90t far polar non
haloqenated orqanics and 99' for haloqenated aromatics, 
with treatment often exceedinq 90' for palynuclear 
aromatics. The chemical extraction process, with 
optimized solvent selection, has demonstrated removal 
efficiencies af;en exceedinq 90t for volatile and non
volatile metals. 

- Immobilization processes, while not actually destroyinq 
the orqanic compounds, reduce the mobility of 
contaminants an averaqe of 99t tor polynuclear aromatic 
compounds. Immobilization may not effectively 
stabilize some orqanic compounds, such as volatile 
arqanics, and the lonq-term effectiveness of 
immobilization of arqanics is under evaluation. 
Immobilization can achieve averaqe reductions in 
mobility of 93' for volatile metals, with reductions in 
mobility often exceedinq 90% for non-volatile metals. 

The attachment contains a more detailed summary of the data 
which is extracted from the "Summary of Treatment Technaloqy 
Effectiveness for Contaminated Sail.• 

Technolgqy Limitations to be considered 

The data available suqqest that treatment of soil and debris 
with orqanic contamination by technoloqies other than thermal 
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destruction will not be able to consistently achieve BDAT 
standards. Therefore, other technologies should be used tor 
those wastes, only if approved under a treatability variance. 

The residual concentrations in contaminated soil treated by 
technoloqies other than thermal destruction is highly dependent 
upon the concentrations in the untreated soil. Therefore, when 
eval.uatinq technalaqies other than thermal destruction, the 
ability at those technologies ta treat high concentrations of 
organics should ba considered. 

The Raqians need to carefully review the site conditions and 
characteristics in desiqninq and operatinq materials handlinq, 
pretreatment, and treatment requirements. High variability in 
contaminant concentrations of untreated soil may have an adverse 
effect on the aDility to achieve treatment levels at higher 
concentrations using technologies other than thermal destruction. 
Consideration should be given to the need for blendinq wastes. 

In selectinq technoloqies for contaminated soils and 
sludges, the number and types of contaminants must be carefully 
.screened, and, in some cases, different technoloqies may be 
necessary tor soils and sludges. 

Implementation 

The data indicate potential limitations of treatment 
technoloqies to meet BOAT standards for Superfund wastes. 
Superfund LOR Guide 6A outlines the traatability variance proceaa 
for superfund soil and debris and identifies alternate treatment 
levels. Guide 6A should be followed, when appropriate, until 
OSWER completes a requlation vith treatment standards tor 
contaminated soil and deDris. The limitations on technoloqies 
identified in this memorandum should be taken into account when 
evaluating, selectinq, desiqninq, and implementing Superfund 
response actions. 

Attachment 

Addressees: 
Sylvia·Lowrance, Director 
Off ice of Solid Waste 

Bruce Diamond, Director 
Off ice of Waste Proqrams Enforcement 

Directors, waste Management Division 
Regions I, 'IV, V, VII, VIII 

Director, Emerqency and Remedial Response Division 
Region II 

Directors, Hazardous Waste Management Division 
Regions III, VI 
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Directer, Toxic and Wasta Management Division 
Reqian IX 

Director, Hazardous Waste Division 
Reqian X 
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Attadlllent 

DCBNOLOGT CONCWSIORS OR SOIL TBUTlllNT 

Extracted from •sWlllary of Treatment Technology 
Efrectiveness for Conta•inatecl Soil" EPA 1540/2-891053 

For each treatability group, the effectiveness of various technolcgies vas 
evaluated and is su11111arized in Figure 1. The follovtns rattnss vere used: . 

o Demonstrated Effectiveness: A sisnificant percenta1e of the data, 
20%. are from pilot or full seal• operations. tbe averace removal 
efficiency for all of the data exceeds 90%. and there are at least 
ten data pairs. 

. 
o Potential Effectiveness: The average removal efficiency for all af 

the data exceeds 70%. 

• 

o No Expected Effectiveness: The average removal efficiency for all 
of the data ts less than 70% and no interference is expected to this 
process as a result of this 1roup. 

No Expected Effectiveness: Potential adverse effects to the 
environment or the tr•atment process may occur. For example, high 
concentrations of •etals may interfere vtth biological treatment. 

In some cases, a different rating vas selected vhen additional qualitative 
information and engineering judgment varranted. 

Tvo symbols vere used if the compounds vtthin a treatabillty group vere so 
variable that a range of conclusions could be dravn far a particular 
technology. 

cv2004 



TICllNOLOGT CONCWSIONS ON SOIL TIU."nmrl' 

Extracted from •SWllllllry of Treatment Technology 
lffectiveness for Contaminated Sot1• EPA 1540/2-891053 

Thenal De41.tructiaa (See Figure 2) 

Principle of Operation 

11/29/89 

o Th•rmal destruction uses hi1h temperatures to incinerate and destroy 
hazardous vastes, usually by converting the contaainants to carbon • dioxide, vater, and other combustion products in the presence of 
OXJIU• 

· Eff•ctiveness on Or1anics 
o This technolo17 has been proven effective on all organic co•,ounds, 

usually acco•plishin1 vell over 99% re110Val. 
o Tbermal destruction tec:hnolo1ies are equally effective on halogenated, 

non-halosenated, nitrated, aliphatic, aromatic, and polynucl•ar 
co•pounds. 

o Incineration of nitrated compounds such as trinitrotoluene (TNT) .. y 
renerate lar1e quantities of nitrous oxides. 

Effectiveness on Inorganics 
o 't'hecmal destruction is not an effective technology for treating soils 

contaainated vttb hi1h concentrations af so•• metals. 
o Bish concentrations of volatile ••tal co•pounds (lead) present a • 

sicnificant .. tssions probl .. , vhich cannot be effectively contained 
by conventional scrubbers or electrostatic precipitators due to the 
s .. 11 particle size of metal-containtnr particulates. 

o Non-volatile metals (copper) tend to re .. in in the soil vhen exposed 
ta thermal destruction; hovever, they may sla; and foul the equipment 

Decblorimtioa (See Fipre J) 

Principle of Operation 
o Decblorlnaticm ls a destruction process tbat uses a chemical reaction 

to replace chlorine atoms ln the chlorinated aroaatic molecules vith 
an ether or hydroxyl 1roup. This reaction converts th• 110re toxic 
compounds into less toxic, more vater-solubl• produces. The 
transformation of cont .. inants vithin the soil produces compounds that 
are aore readily removed fro• the soil. AD evaluation of the end 
products ls necessary ta determine whether further treatment is 
requi~ed. 

Ef fectivenes• on Organics 
o PCls, dioxins; furans, and other aromatic compounds (such as 

pencac:hlorophenol) have been dechlorinated to approximately 80% 
re110Yal, vtth aare recent data indicating that removal efficiencies 
may approach 99.9%. 

a Other ll•ltecl laboratory data suggest potential applicability to other 
halorenaced compounds iacludin1 straight-chain aliphatics (such as 
1,2-dichloroethane). The ret10val indicated by the data ••Y be due in 
pare to volatilization. 

o Althoush no data vere available for halogenated cyclic allphatics 
(such as dieldrtn), it is expected that dechlorination vill be 
effective on these co.,ounds as vell. 

o Vhen non-halogenated compounds are subjected ta this process, 
volatilization may occur. 

cv2004 



Effectiveness on Inorranics 
o Dechlorination ts not effective on metals, and high cancentration.s of 

reactive metals (such as aluminum), under very alkaline conditions, 
hinder the dechlorination process. 

lloremediatioa (See Figure 4) 

Principle of Operation 
o Bloremedlation ts a destruction process that uses soil microorganisms 

including bacteria, fungi, and yeasts to dle•ically desrade organic 
• caac .. tnants. 

Effectiveness on Or;anics 
o Bloreaediation appears to successfully treat many halogenated 

aliphatic compounds (1,1-dichloroethane), non-halogenated aromatics 
(benzene), heterocyclics (pyridine), and other polar coapounds 
(phenol) vtth re110val efficiencies in excess of 99%; hovever, the high 
removal implied by the available data may be a result of 
volatilization tn addition to bioremediation. 

o "ore complex halogenated (4-4'0DT), nitrated (triazine), and 
polynuclear aromatic (phenanthrene) compounds exhibited lover removal 
efficiencies, ranging fro• approximately 50% to 87%. 

o Poly-halogenated coapounds aay be toxic to many •icroorganisms. 
Effectiveness on Inorganics 

o liore•ediation is not effective on metals. 
o "•tal salts may b• inhibitory or toxic to many microorganisms. 

Low T..,.rature ?1aerul Desorption (See Figure 5) 

Principle of Operation 
o Lov temperature ther111al desorption is a physical transfer process that 

uses air, heac, and/or mechanical agitation to volatilize contaminants 
inco a gas stream. vhere the contaminants are then subjected to 
further treatment. The degree of volatility of th- compound rather 
than th• type of substituted 1roup ts th• li•itiac factor in this 
process. 

Effectiveness an Organics 
o Removal efficiencies have been de11anstrated by these units at bench, 

pilot, and full scales, ranging fraa approximately 65% for polynuclear 
aromatics (naphthalene), to 82% far other polar organics (acetone) and 
99% for nan-polar halogenated aromatics (chlorobenzene). 

Effectiveness on Inorganics 
o Lov t••peracure thermal desorption is not effective on metals. 
o Only .. rcury has th• potential ta be volatilized at the operating 

temperatures·of this technolo1Y. 

Cbeaical lxtractioa and Soil Vasldq (See Fipre 6) 

Principle of Operation 
o Chemical extraction and soil vashinr are physical transfer processes 

in vhidl contaainaats are disassociated from the soil, becoming 
dissolved or suspended in a liquid solvent. this liquid vaste strea• 
then undergoes subsequent treatment to re•ove the contaminants and the 
solvent is recycled, if possible. 
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o Soil vashing uses vater as the solvent to separate the clay particles. 
vbic:h contain the majority of the contaminants, from the sand 
fraction. · 

o Ch .. ical extraction processes use a solvent vhtch separates the 
contaainants fro• the soil particles and dissolves the coniaainant i 
the solvent. 

Effectiven~ss on Organics 
o The majority of the available soil vashing data on organic compounds 

indicates re110val efficiencies of approximately 90% for polar 
non-halogenated organics (phenol) to 99% for halogenated aro .. tics 

•• (cblorobenzene), vith lover values of approximately 71% for PCls to 
82% for polynuclear aromatics (anthracene). 

o The reported effectiveness for these co•pounds could be due In part to 
volatilization for compounds vith hi1her vapor pressures (such as 
acetone). 

o This process ls least effective for so .. of the less volatile and less 
vater soluble aro .. tic compounds. 

Effectiveness on Inor1antcs 
o The chemical extraction process, vtth optimized solvent selection, has 

demonstrated removal efficiencies of 8'% to 89% for volatile metals 
(lead) and non-volatile ••tals (copper), resl"ft:tively. 

1 ... btlizatiaa (See Fleur• 7) 

Principle of Operation . • 
o I1111ctbilization processes reduce the 110bility of conta•inants by 

stabiliztn1 th .. vtthln the soil .. trix, vithout causin1 significant 
contaatnant destruction or transfer to another mecltwa. 

o Volatile organics vill often volatilize durin1 treatment, therefore a· 
effort should be made to drive off these compounds in conjunction vit 
an emission control system. 

Effectiveness on Or1anics 
o Reductions in mobility for orrantcs ran1e fro• 61% for halo1enated 

ph•nols (pentac:hloropb•nol) to 99% for polynuclear aro .. clc compounds 
(anthracene). · 

o I111110btlization is also effective (84% reduction) on halogenated 
aliphattcs (1,2-dlc:hloroetban•>· 

o So•• orranic 110bilitJ reduccions of more volatile compounds may 
actually be re110vals as a direct result of volatilization durin1 the 
exothermic mlxin1 process and throu1hout the curin1 period. 

o The lm110bllizatton of or1anlcs ls currently und•r lnvesti1ation, 
includln1 an evaluation of the applicability of analytical protocols 
(!P, TCLP, total analysis) for predictin1 lon1-ter11 effectiveness of 
immobilization of or1anics. The preliminary available data indicate 
that sicnificant bonding takes place betveen some organic contaminants 
and certain orranophilic species in the binding matrix; hovever, 
i11110btlizatian ••Y not effectively stabilize so•• or1anlc compounds, 
such as volatile orranlcs. 

Effectiveness on Inorsaaics 
o I1111ctbilization can accomplish reductions in mobility of 81% for 

non-volatile metals (nickel) to 93% for volatile metals (lead). 
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FIGURE 1: PREDICTED TREATMENT EFFECTIVENESS 
FOR C ~MINATED SOIL 
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FIGURE 2: FINAL CONCLUSIONS BY TREATMENT TECHNOLOGY 
THERMAL DESTRUCTION 
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FIGURE 2: FINAL CONCLUSIONS BY TREATMENT TECHNOLOGY 
THERMAL DESTRUCTION (CONT.) 
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FIGURE 4: FINAL CONCLUSIONS BY TREATMENT TECHNOLOGY 
BIO REMEDIATION 
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FIGURE 5: FINAL CONCLUSIONS BY TREATMENT TECHNOLOGY 
LOW TEMPERATURE THERMAL DESORPTION 
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FIGURE 5: FINAL CONCLUSIONS BY TREATMENT TECHNOLOGY 
L TE ow MPERATURE THERMAL DESORPTION (CONT.) 
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FIGUHE &: FINAL CONCLUSIONS BY TREATMENT TECHNOLOGY 
CHEMICAL EXTRACTION AND SOIL WASHING 
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FIGURE 6: FINAL CONCLUSIONS BY TREATMENT TECHNOLOGY 
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The attached document provides draft guidance ta removal field personnel 
to differentiate among alternative technologies. identifying them as available, 
innovative, or emerging. 

The guidance describes criteria used for detennining the developmental 
status of a particular technology. Among the topics addressed are: definitions 
of alternative technology and the tenns - available, innovative, and emerging; 
identification of Alternative Technologies; and a Sunmary of Alternative 
Technology Contracts Procurement. It f s expected that this guidance will 
become part of the forthcoming Alternative Technology Guidance. 

Please review the document and provide conments by~~ 25, 1987, to 
Elizabeth Zeller of my staff. If you have any questions, Elizabeth may be 
reached at. FTS 382-2190. 
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Attactnent 

cc: Russ Weyer, HSCD 
Art Weissman, PAS 
Lee Tyner. OGC 
Joe F reedlllan , OGC 
Lloyd Guercf, OWPE 
Frank Biros, OWPE 
Alan Corson, OSWER 
John Kf ngscott. OERR 

George Turner, USCG 
Hans Crump, ERO 

~L f nCfa· Garczynski. ROB~ 
-colleen Carruthers~ EDs-4 

Mark Mjoness, WOS 
Dick Mueller, PCMO 
Tom Sullivan, PCMD 
Joe Lafornara. ERT 
Royal Nadeau, ERT 
John Riley, RSCB 



oEPA 
N.- flll Cone.a ,.__,. 

Elizabeth Zeller 
l. fill• 

Untl911 SIMft lrww__.at ~--~ w ....... n. DC W 

OSWEA Directive Initiation Re 

Mell Cada Ofllca 

WH-548/B OERRiERD 

Guidance on Differenciatinq Alternative Technologies 

9380 .2-05 

Tet..,.,..Nun-.r 

382-2190 

• s..,._.,. of D-.:IMI ,,,__. /11ret • .,.,_,, "'_.,,..., The purpose of thl.s document i.s to provide 
removal proqram field personnel wi.th guidance on identify:i.nq alternative technoloqies as 
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GUIDANCE ON DIFFERENTIATING ALTER!'IATIVE T'ECHNOLOCIES 

FOR THE REMOVAL PROGRAM 

I. PfJR POS'E 

The purpose of this document is to provide remov:il progr:im field personnel with 

guid:ince on identifying altern::nive technologies :is either av:iil:ible, innov:itive. or 

emerging. This document presents gener:il criteri:i based on developmencil satus. 

Use of the classific:ition criteri:i will assist field personnel in technology selection 

·and procurement. In :iddition, this document wiU direct field personnel on how to 

obc:iin the necessary concurre:ices :ind :ipprov:ils for the use of :in altern:u:ive 

technology. 

II. BACKGROUND 

There is concern in the sc:encific communicy :ind che gener:il public over the long

term reliabilicy of cont:iinmenc technologies (e.g., landfills. conciinmenc lagoons) 

used as disposill options at Supe:fund removal sites. Because these and similar 

disposal options do not rende: the waste non-haz:irdous, they are not permanent 

cle:mup solutions. In response to these concerns, the Superfund Amendments and 

Re:iuthorization Act of 1986 (SARA) explicitly addresses, promotes, and sponsors the 

use of alternative technologies to effect permanent cle:inups. 

An effort is under w:iy by EPA to m:iximize the use of alternative technologies at 

Superfund removal sites through amendments to the National Contingency Plan (NCP); 

development of policies and documents such as the Alternative Technology Guidance, 

Land Disposal Restriction Guidance, and the Engineering Evaluation/Cost Analysis 

Guidance; compliance with the Resource Conservation and Recovery Act (RCRA) and the 

Toxic Substances Control Act (TSCA); and implementation of the Superfund Technology 

Tr.insfer program. The altern:itive technology provisions in these policies and 

programs were developed to encourage permanent cleanups in a safe, cost-effective -· 

manner. 
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The: Superfund Amendments :ind Re:iuthoriz:uion A.ct of 1986 (SARA) defines :in 

:iltern:itive technology :is :i "series of unit oper:itions or :iny unit oper:ition th:it 

perm:inent!t alters the composition of h:iz:irdous w:iste through chemic:il. biologic:iJ. 

or physic::il me:ins so as to signific:indy reduce toxicity, mobility, and/or volume of 

the h3%:1rdous w:iste or conciminated m:irerials being treated." For the PUl'l'OSe of 

this document. alternative technologies are defined by their development sc:itus. The 

Superfund Innovative Technology Evaluation (SITE) Strategy and Progr:un Pt:in 

·identifies three levels of developmenc 

{I) A vazlable Allernazive Technology - A technology, such as several farms of 

inciner:ition. that is fully proven and in routine commercial or private use; 

(2) Innovative A.lternazive Technology - Any fully developed technology for which 

cost or perform:ince information is incomplete, thus hindering routine use at CERCLA 

haz::irdous w:iste sites. An innovative alternative technology requires full-sc:ile 

field testing before it is considered proven and available for routine use; and 

(3) Emerging A.llernmive Technology - An alternative technology in an e:11'ly stage of 

development; rese:irch has not yet successfully passed laboratory- or pilot-sc::ile 

testing. 

IV. CRITERIA FOR PIFFERE;:-."TTATTNG ALTERNATIVE T'ECffi'i'OLQGIES 

The criteria for classifying a technology as ~~{innovative, or emerging are 

based on the development:il status (including performance evaluation of the process, 

i.e., types of tests performed and the results). The criteria listed in this section 

are subjective; all technologies may not meet all of the criteria in a particular 

category based on the performance evaluation. However, by incorponting good 

engineering foresight and past performance records (particularly from ocher CERCLA-::: 
funded sites), one should be able to decide which category is most appropriate for_ __ 

that technology. The number of uncertainties will ultimately be the deciding factor 

between available and innovative or innovative and emerging. Since emerging 

technologies are usually in the early st:iges of development, it will not be difficult 

to distinguish between available and emerging technologies. In general, any dat:i 

available for emerging technologies are based on bench- or pilot-sc:ile tests, where3S 

2 
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performance :ind reli:ibilicy records for :iv:ial:ible technologies :it the full-sc:ile 

st:ige :ire obt:iin:ible for revie•.v. 

The OSC should be fully cogniz:inc of the following inform:it1on prior to determining 

the c:uegorY. of the alternative technology: 

I. The types of tests required before full-sc:ile implement:i.tion; 

2. Modific:icions co the process or technology necessary before 

implemenmtion; and 

3. The performance record of the technology. 

It should be noted that although :i technology may be classified as available or 

innov:itive, some modific:ition of standard or past oper:iting configur:ition is usually 

required to achieve suc::essful results. There will be a different set of concerns 

with e:ich technology, depending on site conditions and the conc:iminant present. The 

att:iinability of the technology (e.g .• in :i p:micul:ir Region or St:i.te) has no 

be:i.ring on its classific:ition as av:J.ilable, innovative, or emerging. The provision 

of various levels of cost data, however. may allow for the upscale of innovative and 

emerging technologies. 

Generally. available technologies should meet all the criteria listed below; 

innovative technologies would meet most of the criteria, in whole or in part, while 

emerging technologies would fail to meet any of the criteria sufficiently. 

Applic::ition of the criteria is shown in Exhibit 1. Good engineering foresight and 

professional judgment in conjunction with the criteria will be required to make an 

effective determination of the appropriate c::itegory. 

The criteria for differentiating alternative technologies are: 

1) The technology has successfully passed bench-sc::ile testing. 

2) The technology has successfully passed pilot-sc::ile testing. 

3) The technology has 3c:omplished full-scale waste tre:itment under 

sice conditions which did not differ signific:intly from site conditions of 

previous applications. 

3 
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4) The technology h:is been used successfully to tre:it the s:ime concentr:icion of 

cont:imin:inrs under site conditions which did not differ s1gnific:intly from site 

conditions for previous :ipplic:itions. 

S) T!ie technology is routinely used :it CERCLA h:i:ardous w:iste sites. 

6) Oper:ition and m:tlntenance records :ire :ivailable for review prior to 

implementing the technology. 

7) The technology is gener:illy :1.vail:ible in the commercial/industrial market. 

8) The technology will produce emissions/effluents th:it are e:isy to manage from 

environmental. cost. and he:ilch standpoints. 

9) The technology is :i valid comparison to previous methods of disposal in terms 

of providing better tre:itment or destruction of h:iz:irdous waste. 

10) Demonstration and performance d:im are available for review. 

V. IDENTTFTCATION OF ALTERNATIVE TECHNQLOGJ'ES 

Information on potential alternative technologies for removals may be obtained from 

v:irious sources. such as: the Removal Alternative Technology List; ORD Public:itions 

Announcement and Technology Tran.sf er Newsletter; ERT Technology Bulletins; the 

Superfund Regional Technology Transfer Conmci; the Superfund Technology Tran.sf er 

Program; the Superfund Innovative Technology Evaluation Program; various industry · 

public:itions (trade journals); or discussions with OSCs. 

Alternative Technologv List 

An initial compilation of known technologies developed by ORD is shown in Exhibit 2. 

The technologies are identified by their tre:itment process and development status, 

and were constructed by interpreting scientific d:i.t:i and inf orm:ition currently 

available. These tables are presented in draft form and will be replaced with a 

fin:il version as soon as they become available. 

4 



••••oRAf"T9••• 
Sc:ptember 4, 1987 

T~chnologies :ire :ilw~ys evolving :is developmi::nt continues :ind improvements :ire '!l:ide. 

Bec::iuse the development:il st:itus of ::i p:irticul:ir technology may ch:inge, the 

technology's original cl:i.ssific:icion may :ilso ch:inge. For example, technologies 

origin:illy cl::issified :is emerging may continue to develop through pilot- :ind full-

sc:ile testing. If further cesrs :ire successful, the technology m:iy be classified as 

innov:itive. It is import:int to note that although a technology may be cl:i.ssified as 

avail:ible for the treatment of a particul:ir w:iste stre:im or media: it may, however, 

be classified :is innov:itive for another waste stre:im since irs performance for tre:iting 

the latter may not be fully proven. As technology development and improvement occur, 

"the inform:icion in Exhibit 2 will be updated and periodic:illy disuibuced to all 

Regions. 

VI. SUM~ARY OF ~l TER='1ATTYE TECHNOLOGY CONTRACTS PROCUREMENT 

The approval. procurement, and use of an alcern:itive technology is dependent upon the 

technology's development st:mJs. This section describes contr:ic: procurement 

procedures for av:iilable, innovative, and emerging technologies. Exhibit 3 

summarizes the concurrence procedures for all of the technologies. 

A. Available Technologies 

Generally, the use of available technologies is supported by He:idquarters and 

procurement/impleme:it:ition is str:lightforward. The majority of removal 

actions involving available alternative technologies are conducted through 

cle:mup contracts (ERCS, Regional, and Site-Specific). Non-competitive 

subcontractS, fully documented by the contractor to justify sole source 

procurement and to verify reasonable costs, may be used. 

B. Innovative Technologies 

To use innovative technologies, (or a technology for which the development 

status is uncertain), Regions must consult with ERD and obtain Headquarters 

concurrence. The Regions are required to send a memorandum to the Director of 

ERD, outlining the technology. The memorandum should contain as much relevant ... 

technic:il and site information as possible. Technical information necessary to 

fully review a technology may include, but is not limited to: performance 

ev:iluation of full-sc:ile testing; results from past us:ige at CERCLA-funded 

remov:ils (if applic:ible); bench- or pilot-sc:ile test results specific to the 

site conditions and cont3min:ints; and potential and/or known modific:itions 
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necess:iry before implement:u.ion. Copies of the memorandum should be forwarded 

to the Chief of the Environment:il Response Team (ERT). the P:-ocurement :ind 

Contr:icts M:in:igement Division (PCMD). the Regional Coordin:itor. :ind the ERCS 

Project Officer. The ER T will review :ind ev:ilu:ite the technology before 

:ipprov:il is given for its use. Re:ison:ible costs must be established for the -proposed innovative technology. When the cost of the technology exceeds 

S.S00.000. consent by PCMD will be required. and an audit of the vendor's 

proposal must be performed by the Office of the Inspector Gener:il. 

C. Emerging Technology 

It is import:int to note thac ERD-and PCMD must be consulted before deciding to 

use an emerging tec?inology as an option. The Superfund program generally does 

not sponsor emerging technologies with the possible exception of demonstration 

projects and performance-based conu:icts. These contracts require specific cleanup 

and/or tre:icment achievements as a basis for payment (performance-based contraets 

may also be considered for available and innovative technologies.) Only where 

st:ited goals are met do contr:ictors receive payment. 

An engineering evaluation/cost analysis (EE/CA) is required for non-time-critic:ll 

removal actions (actions wtiic?t allow at le:ist a 6-month planning period before on

sice action must be initiated) regardless of the technology's stacus. Procedures 

for drafting and submitting such an analysis are described in the upcoming 'EE/CA 

Guidance f'or Non-Time-Criric:ir Removal Actions. 

Procurement and concr:icting consider:itions are detailed in the forthcoming 

Alternative Technologv Guidance. 

6 



I. BIOLOGICAL rr ;NT TECHNOLOGIES -
TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE' MOBILE 1 REFERENCE 

Activated Sludge Soluble organics in dilute aqueous waste DOD < 11,000 ppm. Re- A x 7,8,10 
streams (< 1% suspended solids). quires low concentra 4 

tions of heavy metals, 
PCDs, pesticides, oil 

• and grease . 
Output sludge contains 
heavy metals and 
refractory organics 
which require further 

\ treatment. 

Aerated Lagoons Industrial wastewater, organics with slow Requires large area. A 7,8 
biodegradation potential, soluble organics Unsuitable for solids. 
in dilute aqueous wasre streams. 

I 
Requires a temperate 
climate. Output sludse 
contains heavy metals 
and refractory organics 
which require further 

I treatment. 

Aerobic Trea1menr Aqueous waste with low levels (DOD < 10,000 Requires consistent, A,I x l,I0, 1 s (sequential b:Uch ppm) of nonhalogenated organics and certain stable operaling 
reaclor, fluitlized halogenated organics (i.e., phenols, conditions. 
bed, fixed film formaldehyde, PCP). 
fluidized bed 
with/without 
activated carbon, 
aerated biofilm 
reactor, membrane 
reactor) 

Anaerobic Aqueous slurry wirh low ro moderate levels Requires consistent A,I x 1,2,8, IO Treatment of non-chlorinared organic compounds con- stable operating 
(fluidized bed, taining less than 7% solids. conditions. Unsuitable 
fixed film for oil and grease, 
fluidized bed aromatics and long chain 
with/without hydrocarbons. Output activated carbon) sludge requires inciner-

at ion 
'PllASE • PhH• of O.velopmenl. A • AH1l1ble. I • Innovative, E • Emerging "MOBllE • Tren1porl1ble 



I. BIOLOGICAL Tl 'NT TECHNOLOGIES ORA I 
TECHNOLOGY APPUCABLE CONTAMINANTS QUALIFYING FACTORS PHASE' MOBILE 1 REFERENCE . 

I 

Compos ling Aqueous sludse with less than SO% solids, Requires nutrient A x 7,8 
non-chlorinated hydrocarbons, hish organic supplementalion. Oulpul 
wasles including oils, lars. and industrial sludge contains heavy 
processing sludges. metals. 

I 

Enzyme Trea1rnen1 Soluble organics in dilute aqueous waste Requires stable influent E 
streams. concen1ra1ion. 

Generically Requires pretreatment 
Enaineercd removal of heavy metals, 
Organisms: oil, grease and voes. 
- Mycorrhizal Soil-enlrained hazardous waste constituents. E 2 

- Oraano- Organomercurial-conlaminated water, soil, E 2,12 
mercurial and secure burial sites. 
Deloxif yins 
Dacleria . 

- PCD Degraders PCB-contaminated soils. E 2 

.: Soil Detoxif yins Various organic compounds in soils. E 2 
Microorganisms 

- Yeast Strain Halogenated orsanics. E s 
- While Rot Toxic or refraclory halosenated organics E 2,4,12 

Fungus in soil (i.e., 2,3,7,8-TCDD, DDT, mirex., 
( Phtmerochaete lindane, hexachlorobenzene). 
Clrrysosporiuni) 

'PllASE • ol Development. A • Awa1lalde, I • lnnov11lv1, E • fm1rg1ng 'MOBILE • J11n1po111bl1 -



I. BIOLOGICAL TJ\ "T TECHNOLOGIES -
TECHNOLOGY APPt..ICABLE CONTAMINANTS QUALIFYING FACTORS PHASE• MOBILE' REFERENCE 

Rouuing Biologic Biodegradable dilute aqueous organic waste Limited to low A x 8,10 
Con1ac1or including solvents and halogenated organics. concentrations or 

heavy melals and 
concentrated rerraclory 

• organics. Unsuitable 
for sludges or solids. 

Trickling filler Soluble organics in dilute aqueous waste DOD < .SOOO ppm. A x 8,10 
slreams with less than 1% suspended solids Ourpul sludge conlains 
including solvenls and halogenated prganics. heavy metals and 

refractory organics 
which require furlher 
lreatment. 

Waste S1abiliza- Soluble organics in dilute aqueous waste I Not known. A 
lion Pond slreams with less than O.Jllb solids. 

: 
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II. CHEMICAL TREK I II. t TECHNOLOGIES 

TECHNOLOGY APPLICABLE CONTAMINANTS QUAUFYlNG FACTORS PHASE' MOBILE I REFERENCE 

Chlorinolysis Concenlraled liquid chlorinated organic waste Unsuitable for solids I I 8 
screams wilh low conlrations of sulfur and and lars. 
oxygen. Unsuitable for benzene 

and aromatics. I 

I 

Oucput carbon . 
' 
I telrachloride can be 

recovered. 
•' 

Dehalogenalion Jlalogenaled organics in soils and sludges i Requires heal and u- I x 1,2,4,S,IO . 
that are partially dehydrated (i.e., PCDs, : cess reagent. 
dioxins). 

I 

Electrochemical Halogenated organics (i.e., PCDs). Not known. E 13 
Dehalogenalion 

I .. 
Elec1roly1ic High concentrations cyanide (10%) and Suitable for low solid A I, 10 
Oxidation metals wastes.· content waste. 

Hydrolysis Solids, soils, sludges, slurries, or liquids Requires careful handlin ~ A x 1,10 
conlaminated wich organic compounds. of strong acids and 

•. alkalines. 
Reaction is performed a 
high lemperalures and 
pressures requirins close 
monitoring. 

I ton Exchange Aqueous organic or inorganic waste slreams, Suitable for liquid A x 1,7,8,10 
principally metals. waste only. · 

1.ignin Adsorplio Aqueous organic or inorganic waste streams. Nol known. E 2,5 

Microwave Organic liquids or vapors. Suicable for small E s 
lleating Process quantities of highly 

toxic waste and malerial 
recovery . 

.. 
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II. CHEMICAL TRf r TECHNOLOGIES - . 
TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE• MOBlLE I REFERENCE 

Neulralizalion Corrosive liquid wasles both acids and Unsuilable for sludges A x 1,7,8,10 
bases. and solids. 

Requires corrosion 
resistant equipment. 

Oxid:11ion Dilu1e aqueous was1e (< 1% wasle) con1ainin1 Requires controlled A x 1,7,8,10 
(chlorination, organic/inorganic compounds. reaction condilions. 
ozonalion, Sui1able for liquids 
hydrogen and sludges only. 
peroxide, \ 
potassium 
permangnnale, 
chlorine dioxide, 
l1ypochlorilcs} 

I 

Photoox idat ion Organics and inorsanics present in leachates Not known. E 2,S 
using irradiated and industrial sludges. 
semiconductor ' 
oxides 

Polymerizalion Organic compounds such as aromatics, Application is limited I 1, 10 
aliphalics, and oxygenated monomers. 10 spills. 

Precipital ion Aqueous organic and inorganic wasle Requires optimizalion of A x 1,7,8,10 
containing metals. the reaction pll for lhe 

specific mix of metals 
present. Output sludge 
requires further treat-
menl. 
Cross-reaclivily may 
occur for mixed-melals 
con1cn1 was1e. 
Unsuitable for sludges, 
lars, and slurries . 

. 
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II. CHEMICAL THE ..... -.-•• l TECHNOLOGIES 

TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE• MOBILE I REFERENCE 

Reduction Dilute aqueous waste stream containing Applicable to inorganic I x 1,7,8,10 
(sulfur dioxide, inorganic compounds especially metals (<1% waste only. 
sodium heavy metal concentration). Suitable for liquid 
borohydride, waste only. I 

I 

sulfite salts, 
ruthenium 
te1raoxide) 

UV /Photolysis Liquid waste containing dioxins. Suitable for liquids E l,4,S,10,12 
only. 

Ultrasonic I lalogenated organics. Requires controlled E ·x 14 
Dechlorination temperature conditions. 

. 

.. 
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Ill. PHYSICAL TREATMENT TECh" ,es (COMPONENT SEPARATION) - -
TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE' MOBILE I REFERENCE 

Air Flotation Liquid waste con1ainins oils or lisht Liquid effluent may A x 8 
(dissolved or suspended solids. require furlher treal-
induced) I men I. 

Dell Filler Diologlcol and induslrial sludses. Filter cake may require A x 1,8 
Press further treatment 

Cen1rifuga1ion Organic/inorsanic liquids, slurries, !'Rd Unsuilable for lars, A x 1,8,10 
(bowl, baskel, sludses conlainins suspended or dissolved solids, dry powders, or 
disk) solids or liquids where one componqnt is gases. Nol applicable 

nonvolatile. For example, waslewaler for small size or low 
sludge, wastes containing immiscible liquids, density parlicles. 
or wasles containing three distinct phases. 

Chamber Pressure Wastewater sludses, or sludses with a I Dewatering lechnology. A x 7,8,10 
Fillration flocculaled or adhesive nature. Unsuitable for sticky or 
(pressure leaf, gelalinous sludges. 
lube elemenl, 
plate and frame, 
horizontal plale) ' 

Granular Media Liquid waste containing suspended solids Requires pretreatment fo A x 1,8,10 
Fillralion and/or oil. suspended solids concen-

lration < 100 mg/I. Re-
quires frequent back-
washing. I 

Gravily Liquids containing sellleable suspended Liquid effluent may A x 8 
Separation solids, oil. grease. require further treat-
(coagulation, ment. 
floccula1ion 1 ~ Unsuilable for heavy 
sedimentalion) slurries, sludges, or 

tars. 
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Ill. PHYSICAL TREATMENT TECHNOL- -.ilES (COMPONENT SEPARATION) 

TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE' MOBILE a REFERENCE 

lligh Oradienl Masnelic or paramagnelic parlicles in slurry. Requires low concen- E x 10 
Magnetic trat ion or magnetic 
Separation materials. Limited 10 . 

a I 5% maximum lotal 
I solid content. 

In situ Soil Soils with low levels or organics or Unsuitable for dry or E x I ,2 
Extraction inorganics/metals contamination. orsanic-rich soits. 

Oil Separation Immiscible oily liquids in water that form Not known. A x 
an emulsion. 

Vacuum Filtratio1 Organic or inorganic chemical sludges, Dewatering technology. A x 1,8,10 
(rixed media, metals and cyanides bound up in hydroxide 

I 
Unsuitable for sticky or 

rotary drum) sludges. gelatinous sludses. 

. 

. 
, 
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Ill. PHYSICAL TREATMENT TEC1 JGIES (PHASE SEPARATION) 
-

TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE• MOBILE 3 REFERENCE 

Air Stripping Aqueous and adsorbed organic and inorganic Limited lo voe concen- A x 1,2,7,8,10 
wastes with relatively high volatility and low tralion < JOO ppm. 
waler solubility such as chlorinated organics, Suspended solids may 
aromatics, and ammonia. 

I 
clog tower. 

Artificial Sludges and soils contaminated with organics Nol known. I x 2 
Freezing or me1als. 

Carbon Aqueous organic wastes (containing <1% 101al Unsuilable for melals. A x 1,7,8,10 
Adsorplion organics and < SO ppm solids) with 'high 

molecular weight and boiling point, and low 
waler solubility, polarity and ionization. 

Colloidal Gas Soils contaminated with phenols, phthalale I I lydraulic conductivity E 2 
Aphrons (CGAs) esters, aromatic hydrocarbons, aliphatic of the soil must be 
(enhances air hydrocarbons, chlorinated hydrocarbons, > I o-4 cm/sec. 
stripping and amines and alcohols. 
biodegradation) 

' 
Distillation Liquid organic mixtures with low viscosity Unsuitable for thick A x 1,8,10 

that can be separated due to molecular weight/ polymeric materials, 
volatility differences. slurries, sludges, or 

tars. 
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Ill. PHYSICAL TREATMENT TEL ••• 

TECHNOLOGY APPLICABLE CONTAMINANTS 

Elecrrokinelics Soils conlaminaled wilh organic or inorsanic 
was re. 

Evaporation Organil:/inorganic liquid solvents contaminated 
with nonvolatile impurities (i.e .• oil, grease, 
painl solids, polymeric resins). 

\ 
Freeze Dilute aqueous organic/inorganic waste 
Crys1alliza1 ion solutions containins < IOIJL lolal dis-

solved solids. 

Mechanical Soil Volatile organics in sludge and soil. I 
Aeration 

Melal Dinding Metal-contaminaled aqueous waste streams, 
leachate or groundwater. 

' . 
l~esin Adsorplion Aqueous waste streams containing soluble 

organics parlicularly phenols and explosive 
malerials. 

Reverse Osmosis Aqueous waste streams containing <400 ppm 
heavy melals, high molecular weight 
organics, and dissolved gases. 

- . 
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JGIES (PHASE SEPARATION) 

QUALIFYING FACTORS PHASE• 

Soil matrix must be I 
relatively permeable 
and salurated. 

Liquids must be vola1ile. A 
Unsuitable for tars, 
solid, dry powders, or 
gases. 
Energy-intensive process 

Unsuitable for foamy, E 
viscous or high solid 
content waste streams. 

Effluent may require A 
rurlher lrea1men1. 

Limited lo metal con- E 
cen1ra1ions between 
S00-1000 ppm. 

Limited 10 low concen- A 
trations of organics 
( <8%) and suspended 
solids (<SO ppm). 

Unsuitable for oxidants. I 
Requires controlled pll, 
tow concentration of sus 
pended solids, and no 
strong 01idan1s . 

MOBILE I 

x 

x 

x 

-"' 
'lll• 

REFERENCE 

2 

1,8,10 

2 

7 

2 

8 

2,S,8 

-



Ill PHYSICAL TREATMENT TE . -
TECHNOLOGY APPLICABLE CONTAMINANTS 

Solvent Ex1rac1ion Aqueous stream contaminated with single or 
mulli-component dissolved organic wastes. 
Sludse contaminated wilh oil, toxic organics, 
and heavy metals. 

I 

Steam Stripping \ 
Aqueous solu1ions of volatile orgnics. 

I 

Supercritical Sludges, solids, or liquids contaminated with 
E11rac1ion organics. 

Ultrafil1ra1ion Removes oils, me la ls and proteins from aqueous 
solutions wi1h dissolved organics, emulsions, 
and colloidal parlicles. 

'f'llASE • Phase ol Deve1011m•nl, A • Anrlable. I • lnnovau .... E • Em••olng 'MOBILE • Transpallabl• 

lGIES (PHASE SEPARATION) 

QUALIFYING FACTORS PHASE• 

Extrac1ing solvent must I, 
be immiscible in lhe A 
liquid and di ff er in 
density so gravily 
separaHon is possible. 
Suitable for sludses 
containing < 20 wt % 
oil/organics and < 20 wt 
% solids. 

Effluen1 may require A 
further lreatmenc. 
Suitable for waste 
s1reams whh low metal 
concenlration. 

Effluent may require E 
further treatment. 

Limiled 10 low concen- A 
tralions of suspended 
soils. 

Dir' . -
' ~··' P.\ ..1\f--\. -

MOBILE' REFERENCE 

x 8,I0,12,IS 

x 1,2,7,8,10 

x 2,10,IS 

x 8 



IV. S TABI LIZATION/SOLIDIFICATION/!n~. 
[t... ) ,..,. 

JLATION TREATMENT TECHNOLOGIES J~ 
TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE' MOBILE I REFERENCE 

Cement-based Treated sludges and soils containing melal Long term stabilily/ A x 1,6,10,1 s 
1~ix1nion cations, radioaclive wastes, and solid organics leachabilily is unknown. 

(i.e., plas1ics, resins, la rs). Lignile, silt or clay 
increase selling lime. 

• Dissolved sulfate 
salts, borates, and 
arsenates must be 
limiled. 

Macro- Chemically or mechanically stabilized Encapsulating matrix A x 1,6,10 Encapsula1ion, organic, inorganic, and radioactive ' musl be campatible with 
Overpacking, wasles. was le. Long lerm leach-
Thermoplasl ic abilily unknown, there-
and Thermose1- fore, waste storage musl 
ling Techniques I be considered. Requires 

specialized equipment. 

Pozzolanic- Treated sludges and soils containing heavy Borates, sulfates, and A x 1,6, I 0 based Fixation metals waste oils, solvents, and low level . carbohydrales interfere 
(flyash, lime- radioactive waste. with 1he process. 
based) Long lerm stability/ 

leachability is unknown. 

Sorplive Clays I lalogenated organic compounds and heavy metals. Long term leaching is a I x 2,S,6 (treated, problem, lherefore, 
chemically waste storage must be 
modified). considered. 

Vitrification Soils contamina1ed with organic, inorganic, and Limi1ed to soils wilh 
radioactive wastes. high silica content. 

A/I x i ,2,4, IO 

. . -'PllASE · , ol Pev11apment. A• Av1dallle, I• lnnav111va, E • Em11glng 'MOBILE • Jransponabla 



V. THERMAL TRll r TECHNOLOGIES ---- -
TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE' MOBILE 1 REFERENCE 

I -Eleclric l~eaclor Soils con1amina1ed wirh solids and liquid . Conlaminated soil musl be I 
I x 1,2,4,10,11, ' . 
i' organics and inorganics. 

' finely divided and dry. 
' IS ' 

~ ~ Eleclric Viscous liquids, sludges, solids, high ash \ Requires homogeneous I 

I x 1,10,l s I ryrolysis marerinls, sails and metals and halogenaled I· was1e input 
was re. Me1als and sails in the 

j. residue can be leachable. ~ 
I ,. ;, . Fixed I learlh Dulky solids, liquids and sludges. .. 

Parlicle size muu be A 8 I 
I large enough nol lo fall \ I .. 
I! through srale. i1 . 

fluidized IJed Organic solids, liquids, and sludges. Requires low waler and A x 1,2,4,8,10,12,IS 
inerl solid conlenr. I 

I 
lndusrrial Granulaled solids, liquids, and sludges. Requires low chlorine and A ' 1,8, 10 Doiler 

sulfur content 
Ash content clogs syslem. 
Parlicle size. 

Industrial Kilns Spent pot lining, nonhalogenated oils and Chlorine and sulfur contenl A 1,8,10,12 PCIJ-conlaminaled liquids and sludge. musl be limited. 
Par1iclc size. 

Infrared Soils, solids, and sludges conraminated wilh Primarily for solid organic A x 1,4,10,15 lncinera1ion chlorinated organic compounds (i.e., PCIJs, was le. lleavy metals are diollins, explosives). not fixed in ash. 

'PllASE • Phase ol Dev•lopm1n1, A • Av1ll1bl1, I • lnnov111v1, E • Emerging 'MOBILE • T11n1porl1bl1 



V, THERMAL TREAT TECHNOLOGIES 
pz· t " , \, r ":""'. r "'• 

l \ I •o :.' ~ ·~ 
' •• • ..1:..-_ ·' • u ,, J • __.., 

TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE I MOBILE I REFERENCE 

l.iquid lnjeclion Pumpable liquid organic waste. High inorganic content ant A x l,S,8,10,12 
heavy metal content must . be limited . 

I Chlorinated solvenls cause I 

accelerated corrosion rates 

Microwave PCDs 
Not known. I Plasma 

Molten Glass Organic solids, liquids, aases, sludaes (i.e., Sodium sulf ales must be I 1,2,IO,l I (i.e., plastics, PCDs, asphalt, pesticides). limited to <1% content. 
Inappropriate for soils 
and high ash waste. 

Molten Sall Low ash, low water content liquid or solld I Corrosion problems. I x 1,7,10 waste. 
Requires frequent bed re-
placement. 

Multiple llearlh Granulated solids, sludses, tar, liquid, and Water, salt and metal A 1,7,8,10,12 and gaseous combustible waste. content must be limited. . Parlicle size must be 
small enough to pass 
through injector nozzles. 
Not recommended for 
hazardous wastes. 

Plasma Systems Liquid oraanic wastes Liquids only, I x 1,2,7,10,IS (i.e., pesticides. dioxins, 
PCDs, halogenaled organics). 

rure Oxygen Liquid wastes which require high 1emperatures Requires specially I x IS Durner for destruction or have tow heal ins values. engineered nozzles 
to atomize the liquid 
waste. 

L-

• • rr "" ••• "' Ouv9lapman1. A • Ava1labl8, I• lnnofallwa. E • Ematglng 'MOBILE• Tranlpol 



V THERMAL TREA" TECHNOLOGIES r .... r-'l, !S\ e.-f \. . r ft ' • .... 
~ 

TECHNOLOGY APPLICABLE CONTAMINANTS QUALIFYING FACTORS PHASE' MOBILE a REFEREI\ 

. 
Radio Frequency Volatile, low boiling point. or easily de- Nol known. l x 1,10 Thermal Healing composed organic compounds in soil. 

' Rotary Kiln Solid, liquid, or gaseous orsanic wasle. Containerized wastes are A x \ 
1,2,4,7,8,10, • 

difficult to handle . 12,IS 
lligh inorganic sau or 
heavy metal content wastes 
require special consider-
at ion. 
Fine particulate matter 
must be limited. 

Supercritical Aqueous organic solution/slurry or mixed "Not known. I x 1,4,10,11,12 Water Oxidation organic/inorsanic waste. 
I 

Wet Air Aqueous waste streams ( d%) with dissolved or Unsuitable for solids, A x 1,7,10,11 Oxidation suspended volatile organic substances. viscous liquids, or highly 
halogena1ed organic 
compounds. Nor economi-
cal for dilute or concen-
lrated waste. 

'PllASE • Ph1se of Oe1telopmenl, A • Av1Habl1, I • lnno~Uve. E • Emer9lng 'MOBILE • f11n1po111tr11 
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UNITED STATES ENVIRONMENTAL PROTECT!ON AGENCY 

WASHINGTON, 0 C. 20460 
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OFFICE OF 
SOL10 W4STE ~NO EME"GENCV RESPONSE 

SUBJECT: Superfund Innovative Technology Evaluation (SITE) 
,.. . ProgrJ.~ ~i~nts 

\,. I II t 1 ·.:.r.)\. 
FROM: .'~. ~i @on p;;tief-

~ssistant Jldmirlistrator .. 
TO: Addressees 

PURPOSE 

The purpose of this memorand\lt\ is to describe the regulatory requirements 
and procedures for implementing treatment technology demonstration projects 
in the SITE program. 

The SITE program was established under section 209(b) of the Superfund 
Amendments and Reauthorization ~ (SARA) (section 3ll(b) of CERCLA, as 
amended) to evaluate technologies for the treatment of hazardous waste. The 
purpose of the program is to expedite the develoEXUellt and comnercialization 
of technologies to fulfill the cleanup requirer..a.1ta under section Ul of 
SARA. This is primarily accatlplished by cond\X:ting technology demonstrations. 
These demonstrations provide performance, cost and reliability data so that 
potential futui:e users have sufficient information to make sound jlX!gements 
as to the applicability of the technology for a specific site or to compare 
it to other altematives. Demonstrations will take place under conditions 
that either duplicate or closely simulate actual wastes and conditions 
found at SUperfund sites. The de:nonstrations will simulate a comnercial 
scale application and will be of sufficient size to generate data applicable 
to full-scale operation. The reqult~ of these demonstrations will be broadly 
applicable to all hazardous waste cleanup efforts. 

The program is focused on cond\X:ting technology evaluations as partner
ships between EPA and devPlop.!rs. After acceptance into the program, the 
technology developers_are responsible for ~oviding and operating their 
equipnent, while the 1'.gency is responsible for monitorinq and evaluating 
perfoanance. New technologies are accepted into the program based on 
resp:>nses to a Request for Proposal (RFP), which is distributed annually. 

• 
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Once a developer is accepted, a Superfund waste is chosen for treatment 
demonstration based on site nominations provided by the Regions. At the 
present time, there are 20 developers participating in the program with 
projects at various stages of completion. Several field demonstrations are 
taking place for the first group of tec~u..ll.>gles; Regions are considering 
Superfund site nominations for the second group; and a third RFP will be 
distributed in January. 

In the course of implementing these pi:ojects, several issues have 
arisen concei:ning t.~e relationship to Superfund and RCRA requiranents. 
Specifically, issues concerning pe:cmitting, ARARs (applicable or relevant 
and appropriate requirements), conrnmity relations, and cost recovery are 
addressed below. 

DISCXJSSION 

Section 311 of CERCrA authorizes EPA to carry out the SITE program and 
sets forth detailed standards goveming the ptogram. Ptojects taken under 
the SITE program are not remedial actions and are not govemed by the pro
visions of section 121 of .~.:C;..A. Rather, section 311 (b) (4) requires that 
SITE projects be carried out: 

9380.2-06 

under such tetms and corXlitions as the ~inistrator shall requite to 
assure the protection of human health and the environnent and to assure 
adequate control by the Administrator of the reseatch, testing, evalua
tion, developnent, and demonstration activities at the site. 

In addition, section Jll(b) (7) provides that in selecting technologies 
to be demonstrated, EPA "shall, consistent with the protection of human 
health and t..'le environnent, consider ••• " sevetal enumerated critetia. 

EPA believes that section 311 qives the Agency authority to detemine 
what is necessary to protect 1unan health and the enviromnent, and that SITE 
program activities are not subject to envirornental permitting requirenents 
under other Federal and State laws. However, in order to assure protection 
of human health and the enviromient, SITE demonstration projects takinq 
place at Supei:fum sites should canply with the substantive requirements 
of all applicable or relevant and appropriate State and Federal environ
mental laws, except where a waiver similar to one of those provided in 
section 12l(d)(4) is appropriate. t"or the same reason, off-site demonstra
tion projects should be limited to facilities having all appropriate State 
and Federal pemrits. 

Occasionally, it will be necessary t"' ro"-dl"'::t laboratory bench-scale 
treatability tests prior to the actual technol09Y demonstration. Bench-scale 
tests are primarily required to assess the effectiveness of and establish 
operating parameters for biological and solidification technologies. In 
order to assure protection of human health and the enviromtent, EPA will 
prefer to use permitted facilities to condlX:t bench-scale treatabi li ty 
tests. Jfo~ver, if this is not practicable, the tests may be performed at 
non-permitted off-site facilitie11. It is anticipated that unpermitted 
facilities would only be used in a limited number of circ1.111Stances. 'Any 
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usee of off-site facilities should be restricted to wastes in limited quantities 
necessary to perform the tests (e.g., SO kg). Laboratories conducting treatabi
lity tests should be required to submit a test plan and to have a health and 
safety plan. NO public comnent period is necessary for the small-scale labora
tory testing. r.Jnused samples, treated residues, and by-products should be 
returned to the original site or disposed of at permitted facilities. Manifests 
should be used for shipment of waste to Subtitle C facilities. However, 
shipnents fran a Superfund site to a laboratory for study and then back to 
tne Superfund site need not be manifested. Materials should be transported 
in accordance with relevant IX>T or postal service regulations and all shipping 
receipts should be kept in the project files. In addition, sample handling 
requirements in 40 CFR 261.4(d) should be met. 

With respect to camaunity relations, CERCLA section 3ll(b) (S)(e) 
requires t."iat the Agency give notice and opportunity foi: public conment on 
SITE demonstrations. The primary purpose of this provision is to solicit 
carments on the proposed matching of technologies with sites for the pur~~e 
of conducting field demonstrations. The SITE program will use the catmunity 
relations procedures established for CERCLA remedial actions when carrying 
out demonstrations at Superfund sites. Off-site demonstrations should 
canply with relevant permit requirenents, and the associated public c:omnent 
process will satisfy the SITE program requirements. 

Finally, since the SITE demonstrations are not part of the Superfund 
response action, the costs are not recoverable fran responsible parties. 

Attachment 

Addressees: 

Director, Office of Emergency & Remedial Response, Region II 
Director, Hazardous Waste Managenent Division, Regions III & VI 
Director, Air and Waste Manaqenent Division, Region II 
Director, waste Ma.nagenent Division, Regions I, IV, v, VII & VIII 
Director, 'l'Oxics and waste Management Division, Region IX 
Director, Hazardous waste Division, Region x 
Director, Envirol"l'DeDtal Services Division, Region I-X 

cc: Director, ORD/OEETD 
Director, QRD/llft:RL 
Director, OERR 
Regional SITE Coordinators 



F.actQrs to Consider When Selecting 
Incinerators as Alternative Technology for 

Superfund Cleanups 



I"ITRn ocrcT !ON 

The Fnvironmental Protection ~qency's nf!ice nf Researc~ and 
Development CORDI, joining wit~ the Off ice of ~olid Waste and 
Emergency Response CO~~F?l, has init..iateti the .2_uperf.un11 .Innovative 
TP.chnoloqy Evaluation CSTTF.) ?rogra~. The SITF Progra~ will help 
EPA finn, tP.st, ~nd encourage the use of new ways to destroy, 
stabilize or otherwise treat hazardous waste$, r~ther than ju~t 
hurying the~ in the ground. 

The overall qoal of the SITE Program is to ~axi~ize the use of 
alterna~ives to land riispo~~l and containment at Superfund site~. 
To accomplish this goal, the program will provi~e reliable cost 
and performance infot""lation on technologies that offer an alternative 
to land disposal. T~is infor'l'l\ation will be generated hy conducting 
pilot-scale or full-~cale rle1nonstrations of ~lternative technologies 
at ~uperfund sites. 

~~CKr.ROUND 

EPA'~ superfund progra~ is desiQneti to cte~n Yp ha7ardous w~ste 
sites arounri the country. It has heen underway fo~ ~ix years 
with action ta~en at over 4~0 ~uper~und AitP.s to address long-teriot 
problems createrl hy hazardous wastes. ~ore than half of these 
sites have involved burying the hazardous w~~tes in specially 
preparerl landfills -- a process called land rliscosal. White land 
disposal can be a good way to handle wastes, in soMe instancP.s it 
does not provide a pe~anent solution to the pro~le~. T~e wastes 
in the landF.iLl may still be dangerouA, and may potentially leak 
through the confines of the huri~l site. 

Recently, memberq of the ~cientific community, the public, and 
Congress expressed concern that it was time to ~ove away from 
reliance on land disposal for handling hazardous wastes. These 
views are reflected in the Hazardous anrl Solid Waste ~mendlttents 
of 1985 f RSWA) and the Superfund Amendments and Reauthorization 
Act of 1986 (SARA). The Agency responded by altering certain 
policies and developing regulations regarding ~azar~ous waste 
disposal in landfills and the expanded use of alternative tech
nologies. 

"ore specifically, the Land Disposal Restriction prov1s1ons 
of HSWA stipulate that certain wastes cannot he land disposed 
unless they meet specific concentration-based treatment standards 
that represent best demonstrated available technology. Similarly, 
the new SARA sets a clear preference for the use of. cost-effective 
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tt"e~t!"'lent.. C"e·"'i:!dies '""hlch r'l~:-:n.=.nP.,,tty ~,..rl •nc..pitftcd-itly t"Prl11ce 
ttie toxicity, rnoh1lit/ rJr vci.u•.,e 0F wc:.c;l",..c; di: ::uoeC'e1Jnri c;1t:,.;oc:. 

In arlrlition to these provisions, S~PA d1reccs F.?~ r:o cat"ry out ~ 
program of research, ~valuation, testin~, rlP.velop~en~ ~nd rleMon
stration of ~lteC"native Ot" innovat1ve tec~nologies to ~cliieve 
more pe::manPnt pt"otection ~f human health an~ wP.lfare ~nd the 
environment. These l~wc;, re~ulations, anrl policie~ cleat"ly 
provide the impetus towarri the •Jse of tre.:it"1ent alternatives For 
the manaqement of hazarrlou~ wastec;. Technical anrl policy gui~ance 
on the use and avail~bility oF alternative technologies in both 
the ~uperfund removal and remedial programs is expected soon. 

The faur phases of the ~ITE Progra~ listed below are heing conducted 
simultaneously. They will be integraterl so that information fro~ 
one phase can he used in another. F.ach phase is designed to meet 
a particular objective of the SITF Program. The SITE program 
~ill be periodically reviewed to detetTnine how information generated 
from all phases may be used to encourage the selection of new 
technologies at Suoerfund sites. 

o Phase I: Inentifv ann ~e~ove Imoediments 

Trained engineer~, economists and policy analysts will 
identify the obstacles to the orne~ly development anri 
use of alternative technologie~ to manage hazardous 
wastes. Resolving issues d4aling with permit requirements 
treatment residue disposal, liahilities, procurement 
requirements, and public interest will help pave· the way 
to increaserl use of treatment alternatives. Fecommendations 
on how EP~ can re~ove or limit ohstacles to the use of 
alternative technologies will be complete by mid lq87. 

o Phase II: Conduct a Demonstration Proaram 

EP~ will conduct a demonstration program for innovative 
technologies at selected Superfund sites. From these 
demonstrations, EPA will provide perfor1T1ance and .cost 
information for the new technologies. This information 
will help EP~ decine when, ~nd under what circumstances, 
to use the technology at other hazardous waste sites. 

The demonstration progaJ11 will be an ongoing effort. 
EPA plans to start several demonstrations as soon as 
possible to obtain infortnation on the mast advanced 
technologies. Demonstrations will then occur on a 
yearly schedule. An annual SITE demonstration plan will 
be published for public comment and will rliscuss the 
proposed technologies to be de~onstrated and the Superfund 
sites identified for u~e that year. 
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o Phase III: ~oolica~1on~ ~n~tv~PS 

Applications ~naly~P.s ~ill ne cnnrluctP.~ For technolo~ie~ 
_ th~t w~rrant further inve~~ig~~ion aEter co~pletion cf 
t~~ ~e~on~t~ation. Such analy~es ~ill examine the 
applicAbility of t~e tec~noloqy to other. ~uperfunrl sites ' 
and include factors such 35 cost, appropriate site 
conriitio"s, efficiency characteristics, and waste typ~q. 
Policies and procedures that neerl to be taken into account 
in applying pro~ising new t~chnolngies to Superfund sitP.s 
will he examineo. 

o Phase IV: r~ercina Technolocies nevelocment 

O~D will estahlish a research program to continually 
evaluate and encourage the ~evelocment of e~erging 
alternative technoloqies through pitnt testing to full 
scale ~e~onstrations. T~is pha~e will be i"itiaterl in 
the s~ring of lqA7 an~ wilt ~e ongoing thereafter. 

TH~ OFMONST~~TION paASE: A ~UM~ARY 

Phas~ II, the OeMonstr~tion Phase, will be the most cublicly 
visible of the four phases. Actual work will hegin at Superfund 
sites during the demonstration phase and new technologies will be 
evaluated. Key events in the rle~onstration ~hase ~re summarized: 

o Advertise in CorrtTnerce Bu~iness Oailv 

A notice requesting proposals will he placed in the 
Commerce Business Oaily.(C~O) on or hefore January 15, 
1987, and annually thereafter. Developers of new and 
innovative tec~nologies are askerl to obtain from FPA the 
infot"1'1ation necessary to submit proposals for demonstrating 
their technology. Proposals submitterl i~ response to the 
CSO announcement can be ~ade through ~ehruary. Informa
tion about the Request for ~roposals CPFP) can be obtained 
from ~r. Steve James COPO) hy calling 513-56Q-7A77 
(commercial) or 684-7877 CFTS). 

In addition to choosing technologies based on the c~n 
advertisement, EPA has set up a second mechanism where 
innovative technologies may also he demonstrated as part 
of routine response actions. Superfund or ot~er cleanup 
sites on which F.PA is planning to use treatment tech- · 
nologies as part of the response action may he adapted 
for ~ITE demonstrations. 
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o ~elect TachnnloaiP.s 

Potential ne• technologies wilt ~e c~rP.Fully ~creen~d by 
OSWER and ORQ. The screaning proces~ •ill he competitivP 

_ and must he completed wit~in QO days of rP.ceiving the 
co~pleted application. In $electing technologies to be 
~emonstr~t~d, gp' must consirler, at a mini~um, the 
following criteria: 

1. T~e potential for contributing to solutions to tho~e 
wa~te proble~s which pose the greatest threat to 
human hP.alth, which cannot be adequately controllerl 
under present technologies, or which otherwise pose 
significant management riifficulties. 

2. The availahility of technolngies which have been 
sufficiently ~eveloped for field rlemonstration and 
which are li~ely to be co~t-~fF.ective and reliable. 

3. The availability and suitability of sites for demon
stratinq such technologies, and the capahility to 
conduct rlemonstration projects in such a manner as 
to assure the protection of human health and the 
environment. 

4. The li~elihood that the data to be generated from 
the demonstration project at the site will be 
applicable to other sites. 

o ~atch Technologies to Sites 

Many of the new technologies may only be suited for 
specific kinds of wastes at a specific site. Using the 
expertise and knowledge in EPA Headquarters, laboratories, 
and the EPA ~egions, technologies will be matched with 
wastes at available Superfund sites. T~e new Superfund 
law requires ~PA to conduct a minim\11'1\ of ten technology 
nemonstrations each year. While most demnnstrations 
will take place at Superfund sites, some technologies 
may be tested at coJ1U11ercial hazardous waste sites or at 
special test and evaluation facilities operated by EPA 
or the developer. Factors such 4S risk, public interest, 
expense, disposal of residues and involvement of 
potentially responsible parties will be considered when 
matching sites and wastes with technologies. 
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o Oeveloo Annual SITF Oem~nstr~tion Pla" 

The annual ~ITE demon~tr~tion plan ~ill ~iscuss the 
technology de~onstr3tLon projects planned, how and when 
the proJects will he carried out, the tP.ntativP. sites 
~elected, the resource requirem~nts ear conrlucting the 
ciP.•nonst:ratiori~, t'lrid t:he mP.ans ft>r puhlic involvP.ment 
and input. This plan will he puhlished for public 
review and comment. 

o Imolement Site-Soecif ic Co~~unity ~elations ~rogra~s 

Once a site and technology have heen tentatively 
selactP.d, E9A will develop and iMplement a community 
rP.lations plan to seek the i~eas and suggestions of 
local residents. In accordance wit~ the plan, P.PA will 
introduce the community to the ~ITE ~rogram and its role 
at t~eir local site, and will provide infot1ftation on t~e 
specific technologies. Public comment will he sought 
throughout the demonstration project and community 
rela~ions activities will continue for the duration of 
the n~monstration. 

o Conduct Demonstration 

After reviewing and incorporating cn~ments on the SITE 
demonstration plan, EPA will entP.r into a contract, 
letter agree~ent, or cooperative aqreement with the 
developer of the technology. The demonstration will 
begin ~~d probably last several months, depending upon 
the time reauired to gather infor-nation on the effective
ness and reliability of the tecnnology. T~e developer 
will provide the equipment ann he responsible f.or set-up 
and operation at the demonstration site. The technology 
will treat Superfund wastes during the test, but since 
it is only a demonstration, it will not be expected to 
clean up all of the wastes at the Superfund site. If 
necessary, another standard technology will be used to 
handle the remaining wastes. EPA's role will be to ensure 
credible results hy providing the testing protocols ~nd 
procedures and preparing the analytical and quality 
assurance/quality control work plans so the performance 
data can be consistently and accurately interpreted. 

o Comolete P.valu~tion and Distribute Information 

At the close of each de~onstration, EPA will evaluate 
the results of all tests. If the results are positive~ 
the technology could be applied at other similar Ruperfund 
sites. EP~ will modify Agency policies and procedures 
to encourage the use of these and other alternative 
technologies. 
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EP~ ~ill ~~~e ~vail~hle the resul~~ ~F the ev~lJatinn 
of each new t:f:!ctviology t:o thd ht'lz.:tr~ous wa.:;t~ cleanuo 
industry, regulatory agenciP.s an1 ~h~ puhlic. The · 
~gency is devetopinq a technology tran~fe~ ~roar~m to 
ensure the rlistrihuti~n ~f accuratP. information a~ 

- quickly as possible. 

THE PROGRAM Tn DATF. 

The Superfund reauthorization c~lls for a minimum of ten f ielrl 
demonstrations per year through 1qan. Congress authorized S20 
million per year for the de~onstr~tinn progra~, inclurting demon-

. strations of. innovative •11onit:oring equiplllertt. The alternative 
technology rtemonstrAtion program is li~iterl to SlO ~illion per 
year, with a SJ ~illion cap for a single demonstration. 

In anticipation of. reauthorizatinn, E?A hegan setting up the SITE 
Program in 19R~. In March of 19~~, the first notice requesting 
proposals was placed in the Commerce Business Daily. In response 
to RFP SIT~-001, twenty propnsals were received representing the 
following technologie~: 

10 Incineration/Thermal 
3 ~iological Treatment 
2 Containerization 
1 Solirlif ication/~tabilization 
1 In-Situ vapor F.xtraction 
1 Chemical t'etoxif.ication 
1 Robotics 
1 Vapor Condensation 

The proposals were evaluated and ran~ed according to the specified 
criteria. In addition, EPA identified several potential demon
strations t~rough the second mechanism -- routine response actions. 
A listing of firms, tentative sites (where determined), and a 
brief description of the technologies which are potentially 
proposed for de~onstration rluring 19R7 is attached. 

CONTACT~ 

• OSWER: 

• ORD: -

Don White 202-475-A~OO (commercial) or 
475-8fi00 (Fn;) 
For information on Superfund wastes and 
sites and other general information. 
Ron Rill 513-56Q-7R~l (commercial) or 
684-7861 (FTS) or ~teve JaJ11es 
513-5~9-7877 (commercial) or 684-7877 CFTSl 
For information related to applications 
of treatment technologie~, the Coml"'erce 
Business Daily announce~ent, anrl the 
Request for Proposals. 

• ~uoerfund/RCRA Hotline 800-.424-9346 
202-382-3000 
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PR:> POSED Dfl"10~q"PATIO'I PROJECTS p.:;:. OF ~\JF.'lo1BF"R ? c:; , l <HHi 

Main Track CC?O) 

Developer 

waste-Tech Services, Inc. 
18400 West 10th Avenue 
Q:>lcien, Colorado 80401 
Contact: Eliot Cooper 

303-279-9712 

Advanceci CaTlbustion 
Technologies Ire. 

P.O. Pox 940498 
Atlanta, Georgia 30340 
Contact: 1'x:xnas Mc:Q:>wan 

404-662-5360 

Shirco tnfrarec1 Systel'ts, Inc. 
llqs Eh'lpire Central 
Dallas, Texas 75247 
Contact: Scott BP.rd ine 

214-630-7511 

Razcon,. Inc. 
P.O. Box 947 
Katy, Texas 7'7492 
Contact: Ray FUnderburlc. 

713-Jql-1085 

Westinghouse Electric Corp. 
Waste Technology Services 

Division 
P.O. aox 286 
~ison, Pennsylvania 15663 
Contact: carrie Peman 

412-722-57Qq 

COntact: William Reed 
412-722-5303 

Terra Vac, Inc. 
P.O. Box 550 
Dorado, Puerto Rico 00646 
Contact: J'Cl'l"es Malet 

809-723-9171 

Technology 

l"Obile ther::m;1l conbus~nr
fluidized bee'! 

?Ure oxygen tiurner 

Electric infrared 
incinerator 

Solidification/ 
stabilizatiort process 

( 1 ) PyroplaS"n systeM 

I 
( 2 > Electric pyrolyzer 

In-situ vacuun extractiorl 

Tentative 
Location of 

t:::err'Onstrat1on 

Coors COnpany 
Goltjen, Colorado 

F."l'A ORD Test 
and Evaluation 
Facility 

'To be <1etet:mined 

'lb be detetrnined 

'To l"e detecnined 

'tb be rleteanined 

To be detemined 



nirouch ~esconse Actions 

, eevelocer 

New 'tor'< !itate Cepart""lent 
of EnvirorinentaL · 
C.Onser1ation 

(Plasma ~ystens, Inc. l 
so ~lf Road 
Albany, New Yort 12233 
COntact: Norman "bsenchuck 

518-262-lJJR 

Cir' Technologies, Inc. 
P.O. Box 85608 
San Diego, Califo'CT'lia ~2139 
C.Ontact: Harold Oi.ctt 

619-455-2383 

Resources Cc:nservation 
cmpany 

:nn1 N. E. Northup Way 
Bellevue, washingtcn 98004 
C".ontact: Paul Mc:Go\1:4h 

20~28-2455 

General Electric 
one River RoAd 
Schenectady, New York 12345 
Contact: John Marrsen 

51R-38S-0045 
and 

International ~te 
Technologies 

807 North Waco, suite 31 
Wichita, Kansas 67203 
Contact: Jeff Newton 

316-262-lJJR 

Technoloay 

Pl~sma pyrolysi5 thermal 
unit 

Circulating hed c:cri:>ustor 

Rasic Extraction ~ludge 
Treatment CB~) : solvent 
extraction technology 

In-situ solidification/ 
f ixatim process 

2 

Tentative 
Location of. 

Oe!Tlon~trat1on 

r..ove r.anal 
Miagara Falls, New Yori< 

C"~ Technologies' 
facility: test at 
waste f.ran McColl, 
Fullerton, CA 
C retledial action> 

General Refinery, Inc. 
Savannah, Georgia 
C removal action) 

General Electric: 
Raileah, Florida 
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FACTORS TO CONSIDER WHEN SELECTING INCINERATORS 
AS ALTERNATIVE TECHNOLOGY FOR SUPERFUNO CLEANUPS 

Facility Capacity - Many incinerators are no longer accepting 
Superfund wastes because they are not in compliance with the 
RCRA Offsite Disposal Policy. Since the number of incinerators 
available to accept wastes is limited, it 1s critical to 
consider the chemical and physical characteristics of the 
waste before selecting a disposal option. Otherwise, because 
of limited incinerator capacity, hazardous wastes that must 
be incinerated (e.g., high level PCBs, pesticides, cyanide 
wastes, etc.) will have to be stored in a temporary storage 
facility, or staged onsite until a RCRA approved incinerator 
has the capacity to receive the waste. 

Mobility of the Hazardous Material - Certain hazardous 
materials will tend to leach more quickly than others. This 
should be considered prior to landfilling. 

Incinerable Characteristics - Some wastes, particularly 
liquids with a high flash point, must be incinerated. Other 
wastes, especially bulk soils and sludges, or materials with 
high water or ash contents because they require a high energy 
input, are difficult and much more expensive to incinerate. 

Hazardous Constituent Concentration - Highly contaminated 
wastes are generally better candidates for incineration than 
low level materials, because of the higher long term public 
health and environmental risks associated with landfilling 
this material instead of destroying it. 

Cost - According to the Offsite Disposal Policy, alternative 
technology can be eliminated only if the cost of the alterna
tive far exceeds the cost of others (e.g., by an order of 
magnitude) and does not provide substantially greater public 
health and environmental benefit. 

Other Alternatives 

Reuse or recycle 

Onsite treatment or pretreatment (e.g., neutralize acids, 
remove lead from so11) 

Encapsulation 

Treat at commercial or public waste treatment facilities 

Incinerate in a cement kiln or other industrial 
boilers/furnaces 
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UNITE:D STATES ENVIRONMENTAL PROT~CTION AGENCY 

WASHINGTON, C.C. %0460 

JAJ~ 2 3 !SSS 

OFFICE OF 
SOL.ID WASTE ANO EMUIGEfllCY RESPONSE 

C...~ :aenoval Actions at Meth~ne~1 e Sites 

Henry L. Longest II, Director 
Off ice of e:ner;enc:y and Remedi nse 

Basil G. Constantelos, Director 
waste Manai;ement Division 
~ion V 

. 'l1lis menoranduIT\ clarifies Of:ice of EmergenC"/ and ~edial Response 
polic-; on the a~r::;priateness of reroval ac~ions at met.~ne gas release 
sites unc:!er aut.":ority of t..":e Cc::::rr.prehensive Environnental Response, Ccmpen
sation, and Liability :..c::. of 1980 (C.~~l. This issue was recently 
brought to cur attenticn as a result of r.!spcnse actions whic.11 were being 
considered at t.'i.e Indust=ial ~ss Landfill (IE!.) site in Lake Township. 
Ohio. 

Because met.1.ane gas is not listed or designated unc!er any of the 
statutorv provisions in section 101(14) of a:RC!.:\, it is not a "hazardo..is 
substance.• Hcwever, res;:onse actions under CERCtA sect.ion 104 are not 
limited to hazardo.is substances. Section 104(a) (1) aut.~orizes resconses 
to actual or potential releases of "'pollutants or contaninants." The 
definition of hazareous substance in section 101(14) and pollutant or 
contaminant in section l04Cal (2) excludes certain types of natural gas and 
petroleum. Naturally occ-.irrinq methane gas found in or associated with 
pet..""Oleun deposits is a type of natural gas and is t.'i.erefore exempted fron 
a=RaA coverage. However, methane gas emanating frcm a landfill is not 
considered to be •natural gas" and such releases may t.'i.erefore be eligible 
for response uncer section l04(a) (l) if irethane gas ot."ler.,ise meets the 
definition. of pollutant or contaminant under section 104(a)(2). 

Wit."l rescect to the response authority for pollutants or contaminants, 
response action under section 104(a) (1) is authorized only if there is a 
threatened or actual release of such s-..:.bstances whic..""1 may present an 
•iJmtinent and substantial daf19!r to the public heaolt."1 or "Welfare." 'nle 
potentially explosive gas levels, detected during daily monitoring at the 
perimeter of t.'le "landfill and nearby hanes and busirresses, appear to meet 
the criterion of ilmdnent and substantial danger. therefore, because the 
met.~e gas is not exclueed as a "natural gas,• if it is detecnined to 
be a "pollutant or c::nc:!minant:" as cefined in section 104(a) (2) and to 

-pose an •iJrmi.r.ent and S'..:bstar.tial daru;er to the public health and welfare," 
res90nse under ~ is authorized. 
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Alt.'"l.aigh the proposed r==noval action is aut.'iorized uncer CERC!>. sec:.ion 
lC4(a)(l), th'! responsible party may not be liable w:der section 107 for 
renoval action costs since liability uncer that section is limited to 
releases of hazardous substances. 

As a matter of poliC"/, ~ respenses to methane gas releases should 
be carefully evaluated on a case-by-case basis. ·.Approval of the reteval 
ac:ion at IEL should not be considered as setting a general precedent for 
future actions involving methane gas. Methane gas is produced in mst 
landfills, and response authorized under CEPCt.A section 104(a)(l) for 
release of a "pollutant or contaminant" 1?1.lSt be carefully evaluated and 
dOC"..imented for the presence of an •imminent and substantial danger to the 
public health or \.elf are." 

In a related issue, please note that methane control Jreasures may be 
taken as part of a rest;XJnse action that controls a release of. a hazardous 
substance. These measures \roOUld be taken to protect public health and the 
envirorment and to ensure the integrity of the renedy. 

cc: W'aste Managenent Division Directors, Regions I-IV and VI-X 
Enviror:n!ntal Ser..,ices Division Directors, Regions I,VI and VII 
Rec;ional Sranc.1'1 \_"'l,iets 
Regional OHM-C.oordinators 
Gene Lucero 
~s Wyer 
Steve Lingle 
Jim Lo.msbu.ty 
Tim Fields 
Hans Ct'Ut1P 
Sherr,- Hawkin:; 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

OFFICE OF 
SOLID WASTE AND EMERGENCY RESPONSE 
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Inplementation Strategy for Reauthorir.ed SUperfuni: Shor T_enn P(J.~es for Action 

J.~~r 
Assistant Amlinistrator 

Regional Adninistrator, Regions I - X 
Regional Counsel, Regions I - x 
Director, waste Management Division 
Regions I, IV, V, VII, and VIII 
Director, &nergency and Remedial Respanse Division 
Region II 
Director, Hazardous waste Management Division 
Regions III and VI 
Director, Toxics and waste Management Division 
Region IX 
Director, Hazardous 'Waste Division 
Region X 
Environnental Services Division Directors 
Reg ions I, VI, and VII 

On October 17, 1986, the Pmsident aionad the SUparfum Ammdnents am 
Reauthorization Act of 1986 (MM) ... ming the current •&uperfund• law am 
enacting certain additional pmvisions. The attached transition guidance 
provides basic inteq>mtations and instructicns with respect to SARA. 

SARA continues the pi:ocess and pa:Jgram that was put in place with the 
mviaad National Cantingency Plan (NCP) in NcMlnber 1985. It contains a 
rudler of new prcwisiona, hawever, that give atatut=y ~is to acme 
aspects of the existing piggnm, or that add inportant naw cansiderations. 
II\ addition, the nev law requinta the lqercy to met mandatoq acbadules for 
initiating and CC111>leting various remedial activities, and challenges us to 
efficiently manage a pragnn that 18 nuc:h larger: in size and acape. 

As w nove ahead with the naw Superfund pmgmn, I want us to pracaed 
along two tracks. n. f int involves at.cang eap.sia en finishing work 
currently in the pipeline, particularly thoae pmjecta in the final ~lmen
tation phases. Coeq)letion of this and other ongoing WDr'k mst inc:mparate 
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careful CXJnSideration of the impact of SARA in a manner designed to mini
mize prcgram disruption. The other track will involve initiating new work, 
as well as further refinement of our umerstanding of the SARA provisions. 

This is the first in a series of lllBdDS that will provide direction for 
inplementing the- new SUperfum program. Many of you will encounter policy 
issues in advance of guidance. ()Jestions you face in the field will help 
drive our priorities for providing such quidance. I ask that you DDVe for-
ward aggressively to ~lanent the new program and not wait until all the 
questions have been answered. 

then you encounter an unresolved issue that may have national policy 
illl>licatians, please consult with the Headquarters contact appropriate to 
that issue. I have attached a list of contacts to assist in key areas. 

The new Superfund will be a gmat challenge for all of us. It will 
require clcae working relationships within EPA, as well as with other Federal 
agencies, State and local gcwerrments, citizens groups, contractors, and 
irdustry. It will be ~~\itive that we stat major results with the program 
and funds enuusted to us. I look fonard very 1111Ch to wortdng with all of 
you on this very inp)rtant endeavor. 

Attactnent 

cc: .Adninistrator . 
Deputy Mninistrator 
Associate Al:hinistrator for 

International Activities 
Associate Amiinistrator for 

Regional Operations 
Assistant Aaninistrator for 

.Mninistration ' Resources Managaaent 
Assistant Amiinistrator fer 

Enforcement & Cmpliance Monitoring 
General Counsel 
Assistant Al:hinistrator for 

Policy, Planning ' Evaluation 
Assistant Mldnistrator for 

Ext.emal Affairs 
Inspector Gemral 
Assistant Aministrator for 

water 
Assistant Aministrator for 

Air 6 Radiation 
Assistant ldninistrator fer 

Pesticides & Toxic SUbat.ances 
Assistant Aministrator for 

Ra9aHch 6 Dnelcpnent 
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CERCLA REAUTHORIZATION TRANSITION GUIDANCE 

I. SCOPE OF GUIDANCE 

"'. 

This guidance specifically addresses the management of on
going response actions (remedial and removal, Fund and enforcement) 
affected by the SARA. Although SARA includes a number of other 
new authorities (such as Emergency Planning and Community Right 
to Know) that are effective immediately, these provisions will be 
largely addressed in separate memoranda and guidance documents. 

This document paraphrases some sections of the new law. Such 
paraphrasing is not meant to be interpretive of legislative language 
nor does it summarize complete sections of the law that may them
selves be very lengthy. Please carefully review the attached 
summary and the actual provisions in order to understand fully the 
legislation. 

This guidance is organized as follows: 

I. Scope of Guidance 
II. Effective Date of Provisions 
III. Removal Program Provisions and Priorities 
IV. Remedial Program Provisions and Priorities 
v. Enforcement Program Provisions and Priorities 
VI. Cross Cutting Provisions 
VII. Impact on Delegations 

EFFECTIVE DATE OF PROVISIONS 

All provisions of the new statute took effect on the date 
of enactment (October 17, 1986) unless otherwise sp•cified by law. 
One area, however, where previous Agency decisions are •grand
fathered• is with respect to records of decision (RODS) and consent 
decrees [S12l(b)(l)J. 

A. Signed RODs and.consent.Decrees·~·Prior to.and.within JO Days 
of SARA 

RODs signed or consent decrees lodged yrior to the date of 
enactment are not required to meet new requ rements of Sl21 
(Clean-up Standards) unless the record of decision is reopened 
after the date of enactment to modify the remedy [Sl2l(b)(l)J. 
An Enforcement Decision Document (EDD) is the functional equivalent 
of a RODJ therefore the effective date provision applies to all 
signed EDDS, as well as RODS, where public participation was equiv
alent to that provided for RODs. (Where the EDD resulted in a 
consent degree, the grandfathering provision, of course, applies.) 
In the future, all selections of remedies for fund and enforcement 
lead sites will follow the ROD process. 
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For RODs signed or consent decrees lodged within 30 days of 
date of enactment, EPA must certify in writing that the portion of 
the remedial action covered by the ROD or consent decree complies 
to the maximum extent practicable with §121 of the new law (5121 
(b)(2)]. The-certification responsibility is given by statute 
to the Administrator. Regions should consult with their Head
quarters' contacts and take active measu~es to ensure that this 
certification can occur at the time of ROD signature. 

B. RODs signed or Consent Decrees Lodged 30 days after SARA 

RODs not signed within 30 days of enactment are required to 
comply fully with all new SARA provisions. In considering the 
new provisions, Regions should recognize that while cost effective 
remedies which protect human health and the environment continue 
to be required, the statute places a greater emphasis on the per
fo.r:mance, long-term protectiveness and reliability of remedial 
actions. (See Section IV; · "ial Program Provisions.) 

c. Implementation Considerations: Signed RODs for Operable Units 

Projects in the design and construction phase at the time of 
enactment are the highest priority for Agency actions (see Section 
IVJ Remedial Program). However, before proceeding, Regions should 
examine whether additional RODs are planned and assess the overall 
r~medial strategy to ensure that future operable units are consis
tent with the new SARA requirements. 

III. REMOVAL PROGRAM CONSIDERATIONS AND PRIORITIES 

A. New Provisions 

Three significant provisions of the new law are effective 
immediately and may have an impact on on-going and future removal 
operations. 

1. Time and Dollar Limits 

The new law raises the time and doll•~ limits for ~emoval 
operations from six months and $1 million to twelve months and 
$2 million (Sl04(e)(l)J. Although new time and dollar limits 
are effective immediately, the Regions aEe not cu~rently delegated 
the authority to sign Action Memoranda above $1 million. Until 
delegation to the Regions of additional authority, Headquarters' 
approval of ceiling increases and exemption requests above 
$1 million will be required. Regions are already delegated the 
authority to approve extensions of any time limits. Any findings 
by the Region that an extension of time is needed must be made as 
early aa practicable, and at least before expiration of the new 
statutory time limit of 12 months. 
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Headquarters' review of non-delegated dollar limit extensions 
will be expeditious and will focus on consistency with criteria 
for removal actions and, in this immediate post-enactment period, 
on the availability of limited dollars to complete emergency actions. 
Regions have ~he discretion to re-evaluate on-going removals to 
determine if the scope should be changed under the new limits. 
At some sites, it is possible that a more efficient approach could 
be designed given the additional fund/time limits available. 

2. Consistency Waiver 

The new statute provides for an additional waiver to statutory 
limits which allows EPA to continue a removal action beyond 
$2 million and 12 months where such action.is •appropriate and 
consistent• with future remedial actions [Sl04Ce)(2)]. This 
waiver is available at both proposed and final NPL sites. our 
current position is that it will not be used at non-NPL sites. 

3. Contribution to Efficient Perfo.rmancb 

Removal actions that take place after SARA are to be con
ducted in such a manner as to •contribute to the efficient perfor
mance• of long-term remedial measures •to the extent the President 
deems practicable• [Sl04(b)(2)]. Thia provision promotes the 
performance of removal actions that more efficiently address 
threats by considering the overall site clean-up before the start 
of the action. The goal of this requirement is to reduce the 
need for removal restarts. The responsibility under this provision 
is effective itnmediately. 

The Action ~emorandum must include a specific discussion on 
how the proposed removal action meets this criterion. One situa
tion where it may not he feasible to consider how the removal 
action contributes to the performance of the remedial action is in 
an emergency involving an immediate threat. In such cases, response 
personnel may need to take whatever immediate measures are required 
to protect the public health, welfare and the environment, and should 
document the reasons for taking the action without having first 
considered this criterion. 

For on-going removals, response personnel should keep in mind 
the requirement that removals contribute to the efficient perfor
mance of long-term remedial measures, and take whatever steps are 
practicable under site-specific field circumstances to meet this 
requirement. Changes to on-going removal actions that take place 
in the course of exercising this responsibility should be documented 
in an amended Action Memorandum. This documentation should occur 
as soon as possiblel. 

1/ As it is existing policy to ensure that removal actions contribute 
to the efficient performance of long-term measures to the extent 
practicable, this provision may have very little practical impact 
on signed Action Memoranda or on-going actions. 
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If an Action Memorandum has been signed, the removal is 
on-going, and a new Action Memorandum is necessary to go 
beyond statutory limits. The new memo should address the 
degree to which this requirement has been addressed. 

If an Action Memorandum has been signed but a removal 
action not yet initiated, consideration should be given 
to amending the Action Memorandum, if this requirement is 
not already addressed prior to initiating the response 
action. 

If an Action ~emorandwn has not been signed, it must 
address this requirement. 

B. Removal Program Priorities 

Until SARA funding is available, we must continue to con
serve funding for removal actions. ~~ plan to provide S2 million 
per month nationally to respond to the most serious emergency 
situations. 

Regions should use this period to carry out preliminary 
activities that will allow on-site work to begin promptly when new 
CERCLA funding becomes available. Such activities include: 

• 

• 

• 

• 

Continue to conduct preliminary assessments under CERCLA 
section 104(b) authority at sites where removal action may 
be necessary. 

Coordinate and prepare Action Memoranda and secure the 
Regional Administrator's informal approval (not signature) 
for potential removal actions of less than $1 million so 
that on-site activities can begin promptly when SARA 
funding becomes available. 

Prepare and submit to Headquarters draft ceiling increase 
requests (between $1 million and $2 million) and exemption 
requests (above $2 million), so that coordination and infor
mal approval can take place during the period of restricted 
funding. Review of draft requests will ensure that on-site 
actions can be initiated promptly and will be particularly 
important in obtaining timely Headquarters' approval of 
exemption requests baaed on the new •remedial consistency• 
waiver. 

Refer sites needing action and having responsible parties to 
Regional enforcement programs. 

During fiscal year 1986, aany removal actions were not initi
ated, others were demobilized and some actions were conducted at a 
reduced pace. As the removal program gears up with SARA funds, 
removal site priorities will have to be established by each Region. 
Available personnel and funding resources will have to be considered 
in setting the~e priorities. 
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IV. REMEDIAL PROGRAM PROVISIONS ANO PRIORITIES 

Bi~~ted below are some of the considerations that you 
will want to keep in mind ai""YOu proceed to incorporate the SARA 
requirements into on-going work. Paraphrasing of the statutory 
language -- particularly the cleanup standards section -- was 
necessary due to length. The statutory language and the Regional 
Counsel should be consulted for a more complete description of 
SARA's impact on the program. 

A. Major Provisions 

Clearly, the most important section of the law relating to 
the remedial program is Sl21, cleanup standards. This section 
codifies many of the existing requirements under the National 
Contingency Plan (NCPJ but also adds new requirements, addi-
tional detail and direction. Some of the areas addressed include 
emphasis on treatment technologies in selection of remedies, meeting 
State standards, and formalizing the role of State£ ; ~he cleanup 
process. The following discussion highlights the ar&~s that should 
receive particular attention and consideration during the conduct 
of RI/FSs and development of RODs. 

1. Applicable, Relevant and Appropriate Federal and State 
Requirements. 

Section 12l(a) and (d) establish the requirements for the 
degree of cleanup for remedial actions. The new amendments require 
that remedial actions conducted on-site shall meet the •applicable 
or relevant and appropriate standards, limitations, criteria, and 
requirements• (ARAR) of State and Federal environmental laws. 
Specific Federal environmental laws including, but not limited to, 
TSCA, SOWA, CWA, RCRA or MPRSA, are listed as potentially applicable 
to on-site clean ups. In addition, remedial actions are required 
to attain specifically identified standards, such as maximum 
contaminant level goals or MCLGs, formerly known as recommended 
maximum contaminant levels (RMCLs), established under the Safe 
Drinking Water Act and water quality criteria established under 
the Clean Water Act, when relevant and appropriate under the cir
cumstances. (See statutory language, Section 121(d), for a more 
definitive description.) 

The new law basically builds upon EPA'a site-specific approach 
to cleanup standards (found in the NCP and in the CERCLA Compliance 
Policy) which requires remedial actions to meet the applicable or 
relevant and appropriate requirements of other Federal environmental 
statutes. Additional RCRA regulations that become effective both 
before and after reauthorization will themselves expand the speeif ic 
requirements that SARA clean-up& have to meet. Some of the moat 
si9nificant requirements which can be applicable or relevant and 
appropriate to Superfund t:eftedial actions are the land disposal 
ban provisions of HSWA. The land ban requirements coul4 potential: 1 
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have significant impacts on the cleanup levels, treatment techno
logies and the decisionmaking processes Superfund uses in remediating 
sites. Many substantive issues pertaining to these regulations 
and their impact on Superfund remedial actions and RCRA corrective 
actions remain to be resolved. It is clear, however, that these 
regulations c•n affect all projects in every stage of the remedial 
process. Headquarters will keep the Regions closely informed on 
policy development in this area. 

The new law expands the list of potentially applicable or 
relevant and appropriate requirements to include promulgated State 
standards, requirements, criteria, or limitations. These State 
requirements should be addressed in the same manner that Federal 
requirements are currently. Under certain circumstances State 
ARARs need not be met [S12l(d)(2)(c)(ii), and (d)(4)(E)]. These 
circumstances include inconsistent application of State require
ments, lack of formal promulgation of the requirement, and require
ments that would effectively result in a statewide prohibition of 
land disposal. 

The addition of State requirements, criteria, standards, and 
limitations as applicable, relevant and appropriate requirements 
requires EPA to obtain a complete picture of State requirements 
early in the RI/FS process. The Regions should develop their own 
process for obtaining information from the States on applicable, 
relevant and appropriate requirements. However, it is recommended 
that this include: 

• 

• 

• 

A request to the State to notify EPA of the specific re
quirements that they think will be applicable or relevant 
and appropriate to each alternative under examination in 
the feasibility study. 

The above request made in writing, as early as possible, 
but not later than the time when the remedial investigation 
is 25 percent complete. 

Give the State a fixed time period for review of alternatives 
for which they are to identify ARARs and ask for an off ical 
documented response. 

2. Preference for Permanent Solutions and Alternative 
Treatment Technologies. 

While the new provisions continue to require coat-effective 
remedies which protect human health and the environment, the statute 
places a greater emphasis on the long-term protection and reliability 
of remedial actions. 
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The language calls for remedial actions which utilize permanent 
solutions and alternative treatment or resource recovery technolog~es 
to the maximum extent practicable. It establishes a preference for 
remedies in which treatment which permanently and significantly 
reduces tlt'f'lilobility, toxicity, or volume of waste comprises the 
principal ele~ent. If a remedy in accordance with the preference 
for treatment and permanent solutions is not selected, an explanation 
must be published [Section 121(b)(l)(G)J. 

Regions should collect sufficient data during the RI/FS to 
assess and compare treatment performance, reliability, and other 
operating parameters. As a goal, information should also be 
collected sufficient to attain an accuracy on costs of +50/-30 
percent at the time of the ROD. Treatability studies frequently 
will be necessary prior to the ROD to properly evaluate treatment 
technologies and estimate costs. As appropriate, this would entail 
pilot scale testing (e.g., confirmation burns) or, in some situa
tions, bench scale testing (e.g., for fixation). 

In evaluating alternatives, Regions should closely examifi .. 
l) ho~ effectively and significantly each alternative reduces the 
toxicity, mobility, and volume of the wastei 2) the degree of 
protectiveness and long-term reliability each alternative affords 
(including the uncertainties associated with land disposal): 
3) the effect of applicable or relevant and appropriate land ban 
requirements on performance targets1 4) short-term impacts posed 
by each option1 and 5) short-term and long-term costs of the 

.•lternatives, including capital, operation and maintenance, and 
replacement costs over the life of the remedial action [Sl2l(b)J. 
Present worth costs would then be calculated, as currently 
practiced. 

3. State Involvement 

SARA provides broad authority and an extensive list of require
ments for State involvement in every phase of the Superfund program 
[S12l(f)J. over the long term the Agency will develop and issue 
regulations concerning State involvement which could go beyond 
current Agency policy. In the interim, Regions should proceed to 
work with the States to inform them of new requirements and priori
ties as outlined in this memo. 

The amended law generally does not alter State cost-sharing 
provisiona.2 Given the preference for treatment established in 
the new law, and the likely increase in the coat of remedies, the 
value of the State cost share of the remedial response action is 
likely to increase in many cases. Regions should begin discussions 
with their States now to alert them to the likely impact of the 
new law so that the States may begin to consider how to raise the 
additional funds that are likely to be necessary. 

21 Section 104(f) has the effact of requiring a 50 percent State 
match for State operate~ facilities. 
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States should be made aware that pre-emption by the original 
CERCLA on State creation of trust funds similar to •superfund• has 
been removed in the new law [Sll4(a)]. 

4. iilvers 

The new law adopts many of the waivers contained in the existing 
NCP, but also adds some new ones. Compliance with ARARs can be 
waived when: 

• 

• 

• 
• 

• 

• 

The remedial action is an interim measure where the final 
remedy will attain the ARAR upon completion1 

Compliance will result in greater risk to human health and 
the environment than other optionsr 

Compliance is technically impracticabler 

Other remedial actions will attain •an equivalent standard 
of performance to that required under the otherwise applicable 
requirement, through use of another method or approach•r 

For State requirements, the State has not consistently 
applied the State requirement, or demonstrated the intent 
to apply such requirements, at similar remedial actionsi 
or 

For 5104 remedial actions where compliance will not provide 
a balance between the need to protect human health and the 
environment at a facility and the availability of Fund 
money for response at other facilities (5121 (d)(4)J. 

The waivers for fund balancing, technical impracticality, and 
interim remedies remain essentially the same as in the NCP, while 
the waiver for enforcement cases with strong public interest has 
been eliminated. The waiver for unacceptable environmental impacts 
has been expanded and redefined as a waiver where compliance would 
result in •greater risk to human health and the environment.• A 
new waiver is added for actions whose •standard of performance• is 
•equivalent• to a requirement through use of another method or 
approach.3 And another new waiver la added for State requirements 
that have not been consistently applied. 

5. Health Assessments 

Under the new law, a health assessment must be conducted by 
the Agency for Toxic Substances and Disease Registry (ATSDR) for 
every site on the National Priorities List (NPL) on the following 
schedule: 

• By 12/10/88 for facilities proposed for the NPL prior to 
SARAJ and 

3/ The Conference Report states that this waiver allows •flexibility 
in the choice of technology, but does not allow any lesser stan~ 
or other basis such as risk-based calculation• ••• unless •the 
origi.nal standard is risk based.• 
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• Within one year after proposal for facilities proposed for 
the NPL after SARA [SllOJ. 

These assesssments will assist EPA and ATSDR in determining 
whether aC'f:IOn is required to be taken to reduce human exposure to 
hazardous sub@tances, and whether additional information on human 
exposure and associated health risks (i.e. epidemiological studies 
by ATSDR) is needed. The assessments will evaluate the current 
and potential risk to human health posed by individual sites and 
facilities [§llO(J)(G)). 

While ATSDR will provide an assessment of whether existing 
exposure provides a risk to public health, EPA will continue its 
risk assessment (public health evaluation and endangerment assess
ment) activities as part of its risk management responsibilities -
determining and selecting the remedy. 

Health assessments are not required to be completed before a 
project moves forward. However, ATSDR is required to complete 
health assessments •to the maximum extent practicable• before the 
RI/FS is completed. The highest priority for completion of 
health assessments should be any RODs the Region expects to sign 
within the next several months. Regions should coordinate with 
ATSDR to establish overall priorities and schedules for health 
assessments as well as work closely with ATSDR during the RI 
phases and development of alternatives • 

.a. Remedial Program Priorities 

As previously mentioned in Section II (C) of this guidance, 
projects in the construction phase and design projects at the time 
of enactment should proceed on schedule to the degree possible. 
One of the Regions' highest priority activities should be to examine 
these projects and assess their consistency with subsequent operable 
units given that these subsequent units will have to comply fully 
with the new law. 

In addition, priorities for funding remedial projects will be 
determined according to the phase that the projects were in when 
SARA was passed. Priorities for remedial work should focus on 
the need to fund the construction pipeline. Projects nearest 
completion (remedial actions) will receive funding and staffing 
first, followed by remedial designs, and on-going RI/PSs. Although 
we recognize that some Regions will have a need to start new RI/FSs, 
for the time being the backlog of work to be done in ensuring that 
on-going projects meet or exceed the SARA requirements may cause 
new starts to receive a lower priority. 

V. ENFORCEMENT PROGRAM PROVISIONS AND PRIORITIES 

SARA includes a number of changes to the existing enforcement
related provisions and adds a new section (Sl22) on settlement 
procedures. In general, the enforcement-related amendments adopt 
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many of the provisions of the Interim CERCLA Settlement Policy and 
other existing enforcement program activities. The purpose of 
this section is to outline the significant new enforcement 'proce
dures and-reQuirements and how these procedures will affect ongoing 
CERCLA activi~ies. 

A. SETTLEMENT P'OCEDURES 

1. Rl/FS Special Notice Procedures 

Section 122(e) establishes a new negotiation procedure for 
RI/FSs and RD/RAs which EPA may in its discretion choose to follow. 
This procedure involves issuance of •special notice• to PRPs followed 
by a moratorium on EPA action for a set time period. Although EPA 
may continue past notice and negotiation practices, it is expected 
that in most instances the negotiation procedure under Sl22(e) will 
be followed. 

EPA may issue •special notice• if it determines that negotia
tions would facilitate an agreement with potentially responsible 
parties (PRPs) to either undertake or finance an Rl/FS. Special 
notice is required to include the following information, to the 
extent it is available: 

o Names and addresses of PRPsr 

o Volume and nature of substances; and 

o Ranking by volume of substances [Sl22(e)(l)]. 

EPA must also provide notice to the State of negotiations with 
PRPs and provide an opportunity for State participation in the 
negotiations [S121(f)(l)(F)]. If the release or threat of release 
at the site in question may have resulted in damages to natural 
resources, EPA must notify the Federal Trustee and provide an oppor
tunity for the Trustee to participate in the negotiations 
[S122(j)(l)]. To simplify the notification of Federal Trustees, 
the Agency plans to provide a list of projects in the SCAP to the 
Trustees as notice to participate in negotiations. Additional 
guidance on coordination with Federal Trustees will be developed. 

The PRPs who receive special notice have 60 days to submit a 
proposal to undertake or finance the RI/FS [Sl22(e)(2)(B)]. During 
this 60 day period, EPA may not initiate the RJ/FS [Sl22(e)(2)(A)]. 
Additional studies or investigations authorized under Sl04(b) may 
be initiated and nothing precludes EPA'• authority to underta~ 
response or enforcement activity regarding a significant threat to 
the public health or the environment [Sl22(e)(5)J. The Regions 
may, under forward planning, initiate a scope of work or a 
negotiations support document4. The scope of work or negotiations 

4/ Under forward planning, using TES or REM contractors, at a cost 
of up to $SOK per site and estimating a work period of approxi
mately one month, the Regions may develop a site specific •negot• 
tions support document.• In general, this work would include 
collecting background information, conducting a site visit and 
developing a scope of work. More detailed guidance on the 
scope and use of these documents will be forthcoming. 
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support document should be provided to PRPs when notice is given 
so they can prepare an adequate proposal. Initiating the scope 
of work oc negotiations support document will not constitute 
starting "'£Jie" RI/FS under the moratorium. 

If a good faith proposals is submitted within 60 days of notice, 
the moratorium limiting initiation of the RI/FS continues for a 
total of 90 days from the date of notice. 

If settlement is achieved, the agreement for the conduct or 
financing of the RI/PS must be in the form of an Administrative 
Order on Consent or a Consent Decree [Sl22(d)(3)). Administrative 
Orders on Consent are the preferred format for RI/FS agreements, 
except where an action has been filed in court. 

The agreement may authorize the PRPs to conduct the RI/FS only 
when the following conditions are met: 

o EPA determines that the PRPs are qualified to do the RI/FS: 

o EPA arranges or contracts for a qualified person to assist 
in overseeing the conduct of the RI/Fs61 and 

o The PRPs agree to reimburse EPA for the coat of such 
oversight [Sl04(a)J. 

The settlement agreement for the RI/FS need not contain a find
ing of imminent and substantial endangerment to the public health 
or the environment [Sl22(d)(l)(A)]. 

If a good faith proposal is not submitted within sixty days 
of notice, or negotiations fail after submittal of a proposal, EPA 
may initiate the Rl/FS [Sl22(e)(4)J. 

5/ In general, a •good faith• proposal is a proposal in writing, 
in which the PRPs make a showing of their qualifications and 
willingness to conduct or finance the RI/PS which, and at least, 
addresses the major elements of the workplan or statement of wor~. 

6/ The Statement of Managers refers to a •qualified person• as 
•someone with the professional qualifications, expertise and 
experience necessary to provide additional assurance that the 
President is conducting meaningful oversight.• Thia person 
could be a State employee, employee of another Federal agency 
or any other •qualified person• EPA may contract with to perform 
the oversight. This provision does not replace the need for 
in-house EPA oversight, but rather supplements it, much like the 
current use of TES/REM contractors or the COE for oversight. 
Moreover, it is still EPA policy to require reimbursement 
for the cost of its oversight. 
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2. Ongoing RI/FS Activities 

If notice letters have already been sent for RI/FS negotiation' 
and Region.a-are prepared to negotiate or have inititiated negotia
tions, parties do not have to receive another notification regarding 
their liability for the conduct of the RI/FS unless the Regions 
desire to use the moratorium procedures in Sl22(e). The Regions 
must bear in mind, however, that the remedy eventually selected 
for these sites must comply with 1121, cleanup standards. 

a. Ongoing Negotiations for RI/FS 

In ongoing negotiations for RI/FSs, PRPs should be informed 
of the requirements of 5121 for cleanup standards. In particular 
these include, but are not limited to, consideration of alternatives 
that meet ARAR reguirements, the statutory preference for permanent 
remedies, and notification and involvement of States in determining 
ARARs and concurring on remedy selection. EPA must also arrange 
for a qualified person to assist with the oversight of the RI/FS 
and the PRPs must agree to reimburse EPA for that oversight. 

b. Ongoing RI/FS 

An RI/FS currently being conducted by PRPs should be reviewed 
to assure that alternatives evaluated include those that comply 
with Sl21. This review will be similar to the evaluation that 
will be conducted for ongoing fund-financed RI/FSs. (See section 
on cleanup standards.) Sections of Administrative Orders on Consent 
or Consent Decrees may need to be revised to reflect that the 
final remedy must meet the requirements of 5121. A letter should 
be sent to the PRPs informing them of the new provisions and pro
viding them with an opportunity to discuss the changes to the 
Administrative Order or Consent Decree. (A sample letter is being 
developed and will be sent to the Reoions shortly.) 

c. New Negotiations for Rl/FS 

As EPA'& current policy suggests, all notice letters should 
be issued to the PRPs as early as possible. Responsible party 
searches should be conducted concurrently with the expanded site 
inspections (ESI) and notice letters should generally follow shortly 
after proposal on the HPL. If the Region chooses to invoke the 
S122(e) •special notice• and negotiation procedure, the notice 
letter should specifically reference that fact and explain that 
the 60-day tlmeframe in which the PRP must make an offer begins 
vith receipt of the notice letter. Using the notice letter 
as the vehicle to begin the moratorium on initiation of the RI/PS 
should avoid any potential delays when EPA is actually ready to 
commence the RI/PS. A model administrative order on consent and a 
detailed scope of work for the RI/PS should be sent to the PRPa at 
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the time notice is given. If the Region chooses not to invoke the 
Sl22(e) procedure, the notice letter should state the reasons why 
the procedure is inappropriate [Sl22(a)J. 

3. -iuf/RA Procedures 

If EPA decides to invoke the negotiation procedures in Sl22Ce) 
for the remedial action, EPA must again provide special notice to 
the PRPs and provide information on volume, nature and ranking of 
wastes. The Statement of Managers indicates that this information 
•should be routinely made available at this time•. This is a 
separate notice and information release from the RI/FS notice. 
State and Federal Natural Resource Trustees must also be notified 
and provided an opportunity to participate in the negotiations. 
Notice for RD/RA negotiations should generally be given as early as 
possible, but no later than when EPA has identified a •preferred• 
remedy. 

Again, as with the RI/FS procedures, the PRPs have sixty days 
to make a good faith proposal to conduct or finance the remedial 
action. A good faith proposal is a proposal in writing, in which 
the PRPs make a showing of their qualifications and willingness to 
conduct or finance the major elements of the ROD. During these 
sixty days, EPA may not initiate remedial action under S104(a) or 
under 5106. Additional studies authorized under Sl04(b), however, 
including remedial design may be initiated during the negotiation 
period. 

If a good faith proposal is submitted, the moratorium on 
initiation of a Sl04(a) response action or the issuance of S106 
Administrative Order or the filing of a S106 civil action continues 
for 120 days from the date of notice. 

An agreement with PRPs for remedial action must be in the 
form of a consent decree. Several sections of the new statute 
affect the terms which can be included in such a decree. First, 
Sl21(e)(2) requires that the decree contain stipulated penalties. 
These penalties are in addition to the penalties which can be 
collected under S122(e). Second, because Sl13(j)(2) establishes 
that EPA decisions relating to remedial •easures are to be judged 
under the arbitrary and capricious standard, all dispute resolution 
provisions must provide that in any dispute concerning the response 
action the court will uphold the EPA response decision unless the 
objecting party can demonstrate on the administrative record that 
the decision was arbitrary and capricious or otherwise not in 
accordance with law. Finally, in Sl22(f) Congress has established 
the conditions upon which a covenant not to sue can be granted. A 
separate section below explains how this statutory provision affects 
settlement terms. 

The proposed agreement must be filed with the Court at least 
30-days before final approval is sought from the Court and persons 
not party to the agreement must have an opportunity to comment 
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before final judgment. [Sl22(d)(2)(B)]. This requirement is con
sistent with current Department of Justice (DOJ) practice (2e CFR 
50.7] 

It is important to note here that under the new statute, EPA 
retains its authority to issue unilateral administrative orders 
for RD/RAs, if the settlement fails or EPA has decided not to pursue 
a settlement. 

a. Application to Ongoing Negotiations 

Except for the RODs/EDDs which are subject to the •grand
father• provision, any remedies which are the subject of ongoing 
negotiations for RD/RA must also be evaluated for compliance with 
1121. Particular attention should be paid to the application of 
State standards, preference for permanent remedy, use of alternate 
concentration limits (ACLs) and cost effectiveness. 

Any ongoing negotiations for RD/RA that were proceeding in 
the form of an Administrative Order on Consent must be redirected 
to a Consent Decree. These Consent Decrees must incorporate the 
new statute's provisions on covenants not to sue, stipulated penal
ties, and deference to Agency decisionmaking. The Department of 
Justice should be notified of these cases and brought into the 
negotiations. 

b. Application to New Negotiations 

If •special notice• is given to provide the PRPs an opportunitl 
to undertake the RD/RA, EPA anticipates that initiation of the 
remedial design during the first 60-day period will only occur 
in exceptional circumstances. Initiation of remedial design during 
this period must have advance concurrence from Headquarters. If 
the PRPs submit a good faith proposal, initiation of the design 
during the second 60-day period should again be the exception and 
requires concurrence from Headquarters. 

4. Releases or Covenants not to Sue 

Section 122(f) authorizes EPA to provide to PRPs, in certain 
circumstances, covenants not to sue for any liability, including 
future liability, under CERCLA for a release or a threatened release 
of a hazardous substance addressed by a remedial action. Thia pro
vision adopts with only a few changes, the guidance on this subject 
set forth in the Interim CERCLA Settlement Policy. Releases from 
liability are to be in the form of a covenant not to sue. 

The appropriateness of providing a covenant not to sue from 
liability ia, according to S122(f)(l), to be baaed on the considera
tion of such factors as: 
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l) Effectiveness and reliability of remedyr 

2) Na.t.ure of risks remaining1 

3) Extent performance standards are in decreer 

4) Extent action provides complete remedyJ 

5) Extent technology used is demonstrated to be effective: 

6) Whether source of funding would be available for any 
additional remedial actions; and 

7) Whether action will be carried out in whole or significant 
part by PRPs. 

Section 122(£)(2) makes it mandatory that covenants not to sue for 
future liability be provided under certain circumstances for redis
posal liability and for the portion of the remedial action which 
involves the permanent destruction or treatment of the hazardous 
waste. No covenants not to sue for future liability, however, may 
take effect until EPA certifies that the remedial action has been 
completed and any covenant issued under Sl22(f) is conditioned 
upon satisfactory performance of the remedial action. 

. If a covenant not to sue for future liability is not 
·mandated under Sl22(f)(2), the covenant must include a reopener 
clause which allows EPA to pursue PRPs concerning a release or 
threat of release that arises out of conditions which were unknown 
at the time EPA certified that the remedial action was completed 
[Sl22(f)(6)(A)). The reopener should not be conditioned on the 
presence of an imminent and substantial endangerment. EPA is also 
authorized to include any other terms in the reopener necessary to 
protect public health, welfare, and the environment [S122(f)(6)(C)]. 
In •extraordinary circumstances,• the reopener clause may be omitted 
if the terms of the agreement are sufficient to provide assurance 
that public health and the environment will be protected from 
future releases [Sl22(f)(6)(B)J. Regions should still include the 
second reopener for •new scientific information• contained in the 
Interim Settlement Policy. 

The new language on covenants not to sue is effective i111111ediately 
and should be included in all consent decrees involving remedial 
action. At a minimum, consent decrees must specify that any covenant 
not to sue for future liability does not take effect until the 
remedial action has been completed, that the covenant not to i'Ue 
is predicated upon satisfactory performance of the remedial work, 
and that the reopener is not limited to imminent and substantial 
endangerment situations. 
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Additional guidance on covenants not to sue is being developed. 
Until such guidance is available, Regions must consult with Head
quarters in advance of any agreement that will provide a mandatory 
covenant nc.t-to sue under Sl22(f)(2) or contain a no reopener 
clause on the basis of the •e~traordinary circumstances• provision. 

s. Additional Parties 

If during the course of •special notice• negotiations, addi
tional PRPs are identified, EPA may bring those parties into the 
negotiations (Sl22(e)(2)(C)J. However, the addition of new parties 
does not affect the original date of notice and commencement of 
the moratorium provision. (This applies to RI/FS negotiations as 
well.) 

B. Additional Enforcement Related Amendments 

1. Contribution Protection 

Section 113 of CERCLA has been amended to provide contri
bution protection statutorily to PRPs for matters addressed in an 
administrative or judicially approved settlement. The settlement 
reduces the potential liablity of other PRPs by the amount of the 
settlement. Since contribution protection is now provided by law, 
it is no longer appropriate to include such a provision in the 
consent decree. 

2. Pre-enforcement Review 

Section lll(h) has been amended to include language on pre
enforcement review. The amendments state that Federal court 
jurisdiction to review challenges to removal and remedial actions 
is limited to the following cases: 

o Actions under Sl07J 

o Actions to enforce an order under Sl06(a)J 

o Action for reimbursement under S106(b)(2)7r 

o Action under S106 where u.s. has moved to compel 
remedial actions and 

o Action under 5310 (Citizen Suits) that alleges the response 
action was in violation of CBRCLA. 

1/ Any person who receives and complies with an Administrative Order 
aay petition the Agency for reimbursement within 60 days after 
completion of the required action. Reimbursement may be obtained 
if a party shows by a preponderance of the evidence that it is 
not liable under S107 or if the party can de~onstrate that the 
action ordered was arbitrary and capricious. 
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With the exception of the new citizen suit prov1s1on and the 
new provision on reimbursement, this new language confirms the 
Agency's current position that parties may not take any action 
challengiAg-the Agency's selection of remedy before an enforcement 
action is taken. If the parties challenge the selection of remedy 
following an enforcement action, that challenge is limited to 
judicial review of the administrative record. 

3. Judicial Review/Administrative Record: Sll3(j) 

SARA limits the judicial review of adequacy of any response 
action taken to the administrative record. Judicial review, including 
review of RODs signed before the date of enactment, will be on the 
administrative record. EPA is required to establish an administrativA 
record which is to be the basis for the selection of any respon•e 
action. An administrative record is required for all response 
actions: removal and remedial, fund-financed and i'ii'lorcement. The 
record must also be available for public review. 

Until regulations on the administrative record are promulgated 
under Slll(j), the administrative record consists of all items con
sidered by the Agency in selecting the response actions and includes 
items developed and received under the current procedures for 
selection of the response action including public participation 
procedures. These existing procedures are set out in the June 
1985 RI/FS Guidance and the February 1985 Draft ROD Guidance. 

The Agency will be developing detailed guidance on what 
documents need to be ~aintained in the record and deYelop, where 
necessary, a process for organizing the record for sites where the 
response action has been selected. 

Because the record is the only basis for review of the selec-
t ion of the response action by PRPs or citizen suits, it is extremely 
important that the Agency properly document and maintain all the 
information it uses for making the selection of response action. 
The Regions must closely adhere to the procedures outlined in the 
RI/FS and ROD Guidance. 

c. Priorities for Enforcement Activities 

The Regions, in consultation with Headquarters, will need to 
re-evaluate ongoing enforcement activities and develop priorities 
for assuring compliance with the new amendments. The following 
should be the first priorities for Regions in re-evaluating 
their enforcement activities: 

l. Review of sites scheduled for RI/FS and RD funding in the 
first and second quarters of FY 87. Regions must make sure 
that proper notice and information exchange with PRPs has 
occurred. (This should be consistent with SCAP targets.) 
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2. Review draft settlement documents to ensure incorporation 
o~e provisions discussed in v.A.3. 

3. Review Agency position in ongoing negotiations for RD/RA 
(where consent decree has not been lodged or ROD/EDD has not 
been signed) and assure consistency with new requirements. 

4. Review of PRP conducted RI/FSs that a~e nearing completion. 
PRPs must be informed of the new statutory requirements and 
Regions must assure that selection of remedy will be consis
tent with 5121. 

S. Review all other RI/FS being conducted by PRPs under adminis
trative Orders or Consent Decrees. PRPs must be notified 
of new requirements and appropriate revisions to the Order 
or Decree to reflect new requirements should be made. 

o. Additional Enforcement Provisions 

SARA includes several other provisions that affect enforcement 
activities. In general, however, these additional provisions will 
not be employed by the Agency until they have been delegated from 
the President to the Agency and the Agency has developed policies 
and guidelines for their use. A brief description of these provi
s.ions has been provided. 

I. Response Action Contractor (RAC) Indemnification 

Section 119 gives EPA discretionary authority to indemnify 
RACs against liability (including the expenses of litigation or 
settlement) for negligence arising out of the RAC's performance in 
carrying out response action activities under CERCLA [Sll9(c)(l)J. 
The amendment does not allow EPA to indemnify RACs whose conduct 
or activities are deemed to involve gross negligence, intentional 
misconduct, or for conduct for which they are strictly liabla 
under State law (Sll9(c)(l)]. RCRA facility owners and operator$ 
and publicly owned treatment works (POTWs) are also precluded from 
EPA indemnification (Sll9(c)(5)(D)J. 

2. Non-Binding Preliminary Allocation of Reaponsiblity 

section 122(e)(3) of SARA requires the Agency to develop 
guidelines for preparing non-binding preliminary allocations of 
responsiblity (NBARs) for PRPs. Theae guidelines may include 
such factors as volume, toxicity, mobility, strength of evidence, 
ability to pay, litigative risk, etc. The Agency, in its discretion, 
may, after the RI/FS, provide an RBAR to the PRPs. RBARs are not 
admissable as evidence, are not subject to judicial review and do 
not constitute an apportionment or other statement on the divisibility 
of harm or causation. 
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Working with the Regions, Headquarters is currently developing 
the guidelines for NBARs and plans to develop several pilo~ projects 
beginning early next year. 

3. De Minimis Settlements 

Section l22(g) of SARA authorizes EPA to reach final settle
ments with PRPs if the settlement involves a minor portion of the 
response costs and the waste sent to the site by the PRP is minimal 
in comparison to the other hazardous substance at the facility in 
terms of amount and toxicity. Final settlements also may be entered 
with landowner PRPs if the landowner did not conduct or permit 
the disposal of hazardous waste at the site, did not contribute to 
the release of hazardous substances by an act or omission, and did 
not buy the property with the knowl•dge that waste had been disposed 
of at the site. PRPs claiming a defense to liability as opposed 
to being less culpable than other PRPs must meet the new requirements 
of S10l(f) to establish that defense. 

These •de minimis• settlements may be in the form of an 
Administrative Order or a Consent Decree. Administrative Orders 
for facilities where total response costs exceed $500,000 must 
have the written approval of DOJ. 

The Agency has several •de minimis• pilot projects underway 
and is concurrently developing Agency-wide guidance for •de minimis• 
settlements. 

4. Cost Recovery Settlements 

Section l22(h) authorizes any agency with authority to respond, 
to compromise and settle claims under S107, if the claim has not 
been referred to DOJ. DOJ must give written approval of any claim 
compromised where the total response costs exceed $500,000. 

Procedures and guidance on compromising claims are under 
development. 

VI. CROSS-CUTTING PROVISIONS 

A. Scope of Response Action 

SARA contains three prohibitions on response actions that 
generally reflect existing agency policy. Fund-eligible response 
actions are generally prohibited with respect to1 

• 
• 

• 

Releases of naturally occurring substances1 

Releases from products which are part of buildings or 
structures and result in exposure therein1 and 

Contamination of drinking water supplies due to normal 
detecioration of the system. 
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The Agency may respond to the$e situations in cases of emergency 
where no other party can respond in a timely manner [Sl04(c)]. 

B. Off-Site Policy 

The new statute reflects the current off-site policy in 
~ost respects. The existing off-site policy remains in place as 
is, except as altered by the Statute. lf aspects of the off-site 
policy are more stringent than statutory requirements, these pro
visions remain in effect. 

The statute requires that hazardous substances, pollutants 
and contaminants be disposed of off-site only at facilities in 
compliance with (i.e. having no significant violations) RCRA 
Subtitle C or TSCA or other applicable Federal laws where appro
priate, and applicable State requirements [Sl2l(d)(3)]. 

Disposal at off-site land disposal facilities is further 
restricted in that: 

• 

• 

The unit receiving the waste must have no release into 
ground water, surface water, or soil (other than de 
minimus releases into soil)J 8 and 

Any releases from other units must be controlled under an 
approved corrective action program (either through a per
mit or administrative order). 

With respect to the above statutory conditions, Regions will 
need to examine commercial facilities to determine if there are 
significant violations of State standards, or if there are releases 
from the proposed receiving unit, in order to determine whether the 
off-site facility is eligible to receive CERCLA waste. (Please 
note, as per previous guidance, the fact that the facility is in 
assessment monitoring does not mean that the facility is ineligible. 
Evidence of a release determines eligibility/ineligibility.) In 
addition, Regions must examine whether there are releases from other 
units (regulated units or solid waste management units). If such 
releases are present, the facility must be under an order or permit 
schedule of compliance to correct such releases in order to be 
eligible to receive CERCLA waste. 

The statute also requires that notice of ineligibility determina
tions made under the Off-Site Policy be given to facilities. Until 
regulations are developed, notice •ust be given per the statutory 
requirements. Those requirements are met by following the notice 
procedures aet forth in OSWER Directive Number 9330.2-05 (CERCLA 
Off-Site Policy: Providing Notice to Facilities; May 12, 1986). 

8/ The Conference Report states that this language·•ia intended to 
preclude transfer or disposal of hazardous waste or constitue"ts 
thereof into unlined units and lined units with releases other 
than de minimis releases into soil.• 
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c. Technical Assistance Grants 

The new~mendments provide autho~ity to issue technical assis
tance grants of up to $50,000 to •any group of individuals which 
may be affected by a release or threatened release at any facility 
which is listed on the NPL ••• • [Section 117(e)J. SARA requires 
that rules be issued governing these grants. These rules are 
under development and we plan to issue them as interim final regu
lations. Information on how citizens can apply for the grants 
will also be issued at that time. 

D. Leaking Underground Storage Tank Trust Fund 

SARA also contains a section amending Subtitle I of RCRA to 
establish a Leaking Underground Storage Tank Trust Fund which is 
to pay costs incurred f~r corrective action and enforcement action 
resulting from respons&~ to leaking underground petroleum storage 
tanks. These amendments also require establishment of financial 
responsibility by private parties for purposes of corrective action 
and compensation resulting from accidental tank releases [S20SJ. 

In general, responsible parties will provide the first line of 
response action for releases from leaking tanks. When responsible 
~arties are not available to conduct the response, States, acting 

-under cooperative agreements will determine the need for and type 
of response actions. The Federal government will conduct responses 
only where the release constitutes a major public health emergency 
and no State authority or responsible party is able to respond in 
a timely manner. we anticipate that a Federal response will be 
minimal. In addition to responding to emergencies, a major priority 
for the Regions will be to negotiate cooperative agreements with 
the States. 

Because the removal contracts and program personnel are 
experienced in conducting response actions, responsibility to under
take these few Federal actions will be assigned to them. The new 
Emergency Response Clean-up Services contracts and Technical Assistance 
Team contracts have been modified to include responses under Subtitle 
I of RCRA using UST Trust Fund appropriations. These contracts will 
be available for use later this fall. 

UST program authorities are new authorities that are currently 
not delegated to the Regions. These provisions [Section 205 of 
SARA] amend the Solid waste Disposal Act and are given, by statute, 
to the Administrator. Headquarters' sign-off will therefore be 
required on response actions in this area. 
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VII. IMPACT ON DELEGATIONS 

A. "'Eiecutive Delegations 

Like CERCLA, the new law provides direct authority, in most 
cases, to the President rather than directly to EPA or another 
Federal agency. Some authorities in the new law will, therefore, 
have to be delegated to EPA and other Federal agencies through a 
revision to Executive Order 12316 before they can be implemented. 

The new law affects current delegation of authority as well as 
future delegations of new authority. A list of authorities that 
have bee" delegated, as well as those that are new or changed, will 
be provided shortly. 

B. Internal Delegations 

Existing internal delegations also remain in effect unless 
they are in conflict with the new law, and/or are unavailable for 
delegation until the Execuiive Order is revised. The language of 
each existing internal delegation will be evaluated. 

If an existing internal delegation is very specific, and a 
new provision is beyond the scope of the delegation, it is not 
automatically delegated to the Region and must be delegated. 
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1. INTRODUCTION 

GUIDANCE O~ IMPLEMENTATION OF THE 

"CONTRIBUTE TO REMEDIAL PERFORMANCE" PROVISION 

Sect;on 104(b) of the Superfund Amendments and Reauthorization Act of 
1986 {SARA) arnends section 104(a) of CERCLA to include the statement that any 
removal action undertaken by the. President, or by any other person referred to 
in section 122• of the new law. should. to the extent practicable, contribute 
to the P.fficient performance of any long-term remedial action with respect tc 
t~e release or threatened release concerned~ Th\s guidance document explains 
how to implement th1s provision, and includes gu1delines on the appli.cabil1ty 
of the requirements, the defin1tion of "contribute to efficient performance," 
exceptions, documentation and coordination. This document should be used in 
conjunction with the general removal procedures described in the Superfund 
Removal Procedures -- Revision Number Two, August 20, 1984, or, as may be 
amended. 

2. APPLICABILITY 

This provision will be applicable to removal actions at all sites -
final National Priorities List {NPL), proposed NPL, and non-NPL: The term 

-;'long-term rer.tedial action'' as used in this provision will therefore refer 
·' a rP.rnedial act inn to be taken by the EPA, State, or a private party. 

J. DEFINITION OF·"CONTRIBUTE TO EFFICIENT PERFORMANCE" 

3.1 Purpose 

This provis;on promotes the performance of removal actions that address 
threats more efficiently by considering the overall site cleanup before the 
start of the action. To the maximum extent practicable, removal actions 
should be designed to avoid wasteful, repetitive, short-term actions that do 
not contribute to the efficient, cost-effective perfol"l"lance of long-term 
remedial actions to be taken by the EPA, State, or other party. The major 
objective of this requirement is to provide maximum orotection of public 
health and the env;ronment at minimal cost by avoidance of rP.moval restarts. 
The focus of this provision is on avoidance of restarts that are due to recur
ring threats that were not adequately abated in the original removal action, 
and threats from deteriorating sit~ conditions that should have been foreseen. 

There are other circumstances, however, where removal restarts may be 
necessary to meet program goals. For example, a removal action may be a phased 
response. The first removal action might involve site stabilization and waste 

~ection 122 refers to potentially responsible parties (PRPs) who have entered 
nto settlements with EPA. 



-c.. -

characterization. The site may then be demob1lized and closed out to allow 
removal personnel to prepare an analysis of waste treatment/disposal options. 
Once an option is selected, a removal restart would be implemented to complete 
the waste disposition phase. In this case, the removal restart would actually 
contribute to achieving a more efficient cleanup. Removal restarts may also 
occur in an attempt to meet other program goals, such as pursuing responsible 
party (RP) cleanups or State assumption of removal action operation and main
tenance requirements. An RP may take over a removal action from EPA, but EPA 
may have to initiate a restart if the RP fs not perfonning an adequate c1P.anup. 
The "contribute to eff1 cient performance•• provision was not intended to conflict 
with these other program goals. As stated above, the provision was intended 
to reduce removal restarts due to inadequate planning at the start of the 
action. 

3.Z Implementation 

To meet the goal of avoiding removal restarts, response personnel must 
adequately assess the threats posed by the hazardous substances on a site and 
consider how the removal action would most effectively contribute to the long
term remedy. The following questions should be considered: 

1. What is the long-tenn cleanup plan for the site? 

This provision requires removal actions to contribute to the 
perfonnance of the •tong·tenn remedial action." At an NPL ·site, · 
if the Record of Decision has already been signed, then comparing 
the removal action to the remedial cleanup plan is a str~ight
forward task. However,. fnr proposed NPL sites and for many final 
NPl sites, the remedial action may not have been selected when the 
removal action is implemented. In these cases, response personnel 
will be limited to identifying a range of feasible remedial 
alternatives. ~esponse personnel need only review existing site 
infonnation and use their best professional judgment. Removal and 
remedial personnel in the Region must coordinate with each other in 
this effort. It is the responsibility of the Region to establish 
appropriate coordination mechanisms. 

At non-NPL sites, response personnel should, where practicable, 
consult with the party performing the long-term response action at 
the site (e.g., State, RP) to determine the proposed approach for 
the long-term cleanup. It is recognized that it may be more difficult 
to ascertain the remedhl acti an at non-r~PL sites. Response personnel 
should use their best efforts to coordinate with the party performing 
the long-term remedy. At many non-NPL sites, there may be no plans 
for another party ta conduct a remPdial action. 

2. Which threats will require attention prior ta the start of the 
long-term action? 

The February, 1986 National Contingency Plan (NCP) broadened 
removal authority by allowing removal actions to be taken in response 
ta "threats" rather than just "immediate and significant" threats. 
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This expanded authority will allow a removal action to address any 
near-tenn threats that ~ay ar;se prior to the start of the long-term 
act;on, provided the threats ~eet the rP.moval criteria established in 
section 300.65 of the current ~CP. Potential threats should ~e identi
fied when the first removal action at a site is imple"ented to avoid 
the need for future removal restarts. Therefore, in addition to 
identifying immediate threats, response personnel should also identify 
potential near-tenn threats from contaminant migration, deteriorating 
site conditions, etc. This assessment is particularly important if a 
decision ;s made to leave surface hazardous substances on site after 
the removal action is completed. 

~esponse personnel must identify threats that may arise prior to 
the start of long-tenn actions, ~ut the lenqth of time before long
term actions will begin w1ll vary from site to s1te. For example, for 
NPL sites where a ROD has been s1gned. the time frame that response 
personnel must cons1der will be shorter than for NPL sites where the 
Remedial Investigation/Feas1b1lity Study (RI/FS) has just been 
initiated. Of course, at some NPL sites, the remedial program may 
plan to conduct an operable un1t during the RI/FS if time permits. 
In this case, the time period to consider would again be shorter. 
Response personnel should consult with the party performing long-
term action at the site to determine when such action will begin, 
and use their best professional judgment. • 

At non-NPL sites wherP. there are no plans for another party to 
undertake a long-term cleanup, all threats and potential threats that 
mP.et the removal cr1ter;a in the current NCP should be identified. 

3. How far should the removal action go to assure that the threats are 
adequately abated? 

The expanded authority in the 1986 NCP will allow more complete 
removal actions to to be taken. Removal actions no longer have to 
stop when emergency situations are mitigated, but can continue, or be 
initiated, where needed to ~nsure that near-tenn threats are adequately 
abated. Measures that provid~ only temporary protection, insufficient 
to last until long-term actions begin, should be avoided to the extent 
possible. However. as noted ~bove, consideration must also be given to 
the availability of other response mechanisms (e.g., State action, 
remedial operable unit) to initiate long-term action in a timely manner. 

Whether or not the removal action should address all surface 
hazardous substances must be decided on a site-by-site basis. 
A removal action would be appropriate whenever surface hazardous 
substances may present a threat (as established in section 300.65 of 
the current NCP) before the start of long-tenn action. How the 
removal action should address the surface hazardous substances will 
also depend on site-specific conditions and the long-tenn cleanup plan. 
With the increased emphasis on using alternative technologies and new 
restrictions on land disposal, remedial actions may often include on
site treatment if surface contamination is extensive. In this case, 
tl\e removal action may consist of consolidating and stabilizing the 
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substances on site to await treatment. It is i~portant to des1gn the 
removal action to ensure that the ~aterials are adequately stab1lized. 
At other sites, surface hazardous ·substances r.iay constitute only a 
small part of the problem: ~ay n~t be safely stabilized for a long 
period of time; or may be more efficiently addressed as one unit by 
immediate treatment or disposal. In these situations, it may be more 
appropriate for a removal action to include final disposition of all 
surface hazardous substances. The conditions at the site and the long
tenn cleanup plan will determine the appropriate scope of the removal 
response. 

At non-NPL sites where there are no plans for another party to 
perfonn long-tenn remedial action, the threats that meet the removal 
criteria in the current ~CP should be completely cleaned up, if possible. 
The avoidance of removal r~starts due to recurring threats is the ultimate 
goal. If mitigation of the threats that meet the NCP removal criteria 
results in complete s1te cleanup (i.e •• no further Federal response 
required), the "contribute to efficient performance" provision is fully 
satisfied. 

In considering all of the factors described above, the major 
detenninant of how far the removal actf on should go to assure threats 
are adequately abated will be the statutory limits on removal actions. 
Removal actions should contribute to the efficient performance of 
remedial actions to the maximum P.xtent practicable given the $2 million/ 
12 month limits on removal actions. (An exemption to the limits may 
be granted where the site qualifies under the "emergency" or 
''consistency" waive,.s.) 

With regard to cleanup standards, this provision does not compel 
the removal program to lower its cleanup standards. Rather, the pur
pose of this provision is to improve the dP.sign of removal actions 
such that after cleanup standards are established for a removal site9 
the chosen removal action will address those substances targeted fo,. 
cleanup in a manner that avoids the need for removal restarts. 
For example, the removal program has historically used SO ppm as a 
benchmark in determining the appropriate extent of cleanup of PCB
contami nated soi 1. The "contribute to efficient performance'' 
provision would not affect this number. but would direct that the 
method chosen to add,.ess soil contaminated above SO ppm should be 
designed.to avoid the need for removal restarts to the extent 
practicable. 

4. Is the proposed removal action consistent with the long-term remedy? 

The removal action that is chosen should be consistent with 
long-tenn actions at those sites where further cleanup will be taken. 
MConsistent" is defined in its broadest sense and may be cha,.acterized 
as a range of possible approaches. At one end of the spectrum, removal 
actions may be found consistent if they do not hinder or interfere with 
the remedial action to be taken. At the other end of the spectrum, ,.emoval 
actions may be found consistent because they contribute in a positive way 
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to the long-term cleanup plan. For example, a removal action to 
provide carbon filters to homes with contaminated drinking water as 
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an interim measur·e would not interfere with a long-term remedial plan 
to clean up the contaminated aquifer. A removal action to solidify 
sludge could, however, hinder a long-term plan to incinerate the waste 
and should, therefore, be avoided if other approaches are feasible. 
A removal action to remove surface drums from a landfill could contribute 
f n a p~sitfve way to a remedial plan to clean up the site. 

Removal actions may be found consistent if they fall anywhere within 
this range; the most appropriate approach will depend on site-specific 
factors. It is recognized that in some cases, the removal action may 
create additional work for the remedial action and yet still be the most 
appropriate approach for the site. For example, a common removal action 
is capping contaminated soil to prevent migration anu human contact in 
the time period before remedial actions begin. Although the cap would 
have to be removed to imple1nent a long-term plan to excavate and treat 
the soil, it may still be the mos~ effective method to mitigate the threat 

. in the short-term. Protection of public health and the environment, as 
well as technical feasibility, must always be considered. If such an 
action is selected, the rationale for selection should be explained in the 
Action Memorandum. (See Section 5.) 

The answers to these four questions will help determine what· type of 
removal action is needed and how it can be designed to contribute to the 
~fficient performance of long-term remedial actions. These questions are 
' •ided as general guidelines to indicate the various factors that should 

~onsidered in implementing this provision of SARA. A written analysis of 
tne answers to each of these questions is not requ;red. The conclusions 
should be. documented in the Action Memorandum. (See Section 5.) 

4. EXCEPTION 
' The only situatfon where it may not be feasible to consider how the 

proposed removal action rel~tes to the long-tenn remedy 1s 1n an emergency. 
In s~ch cases, response personnel may need to take whatever ;rmnediate 
measures are required to protect the public health. welfare. and the 
environment. 

5. :DOCUMENTATION AND'tOORDINATION . ' 

The Action Memorandum should specifically cite the "contribute to 
efficient performance" requirement and briefly discuss how the proposed 
removal action relates to long-term remedial actions. to the extent 
practicable. (See the Superfund Removal Procedures for information on the 
preparation of Action Memoranda.) If the proposed removal action completes 
the cleanup and no further action is required. this should be so noted. If 
only minimal information is available about long-term actions, this should 
also be explained. If an emergency existed that precluded an analysis of how 
the removal related to long-term actions. this should be noted. Finally, if 

~pliance with this provision would conflict with other program goals (e.g •• 
suit of RP cleanup). this shoud be explained. 
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Compliance w1th th1s requirement does not require special approval; the 
Action Memorandum shguld be approved by the established concurrence cha;n in 
the Region or in Headquarters, if appropriate. In making the determination, 
however, it will be the responsibility of the OSC to coordinate with the party 
that will undertake the long-term remedy (for those sites where additional 
cleanup measures will be taken). 



SCQQe of•the CEBCLA Petroleum Exclusion 
l!Jnder Sections 101 (14) and 104{a){2) 



MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON 0 C 20460 

JUL 3 I 1987 

SUBJECT: CERCLA Petroleum Exclus;on 

FROM: Lisa K. Friedman~~v..--
Associate Genera~~unsel 
Solid Waste & Emergency Response Division 

TO: Addressees 

0""'CIE 01" 
GCN•RAll. COUNS•L 

Attached is OGC's long-awaited memo on the scope of 

the petroleum exclusion under CERCLA. If you have any 

questions about it, please call me (382-7706), Mark Greenwood 

(382-7703), or Carrie Wehl;ng (382-7706). 

Attachment 

Addressees: Gene Lucero (WH-527) 
Lloyd Guerci (WH-527) · 
Tom Adams (LE-133) 

• Steve Leifer (LE-134SO 
~<.tlf-"T4a:r / 

Reg1onal Counsels, Regions 1-X 
Dave Buente,. DOJ 
Peggy Strand,. DOJ 



MEMORANDUM 

SUBJECT: 

FROM: 

UNITED STATES EN'v IRONME"ITAL PROTECTION AGENCY 

W.O.Sl-llNGTON 0 C 20.a45u 

JUL 311987 

Scope of the CERCLA Petroleum Exclusion Under 
Sections 101(14) and 104(a)(2) 

Francis S. Blalc-e~~ 
General Counsel (LE-130) 

TO: J. Winston Porter 
Assistant Administrator 

Qll'll'•CC 011' 

-E"'CCA•'- .::>u-.s1:t.. 

for Sa11d Waste and Emergency Response (WH-562A) 

One cr1t1cal and recurring 1ssue arising tn the context of f 
Superfund response act1v1t1es has been the scope of the petrolea• 
exclusion under CERCLA. Speciftcally, you have asked whether used 
oil which 1s contaminated by hazardous substances is considered 
Mpetroleum• under CERCLA and thus excluded fro• CERCLA response 
authority and liability unless spec1ftca11y listed under RCRA or 
some other statute. For the reasons discussed below, we believe 
that the contaminants present tn used 011 or any other petroleu• 
substance are not wtth1n the petroleu• exclusion. •contaminants•, 
as discussed below, are substances not nar•ally found in refined 
petroleum fractions or present at levels which exceed those 
nor•ally found in such fractions. If these conta•tnants are 
CERCLA hazardous substances, they are subject to CERCLA response 
authority and 11abt11ty. 

Background 
'1.. 

Under t~e Ca•pre•enstve Environmental Response, Compensation 
and Liab11~7 Act of 1980 as amended (CERCLA), governmental 
response atrt.•or1t7, ?elease nottftcation requtrements, and 
l;ab1ltt1 il"~largely tied to a release of a •hazardous sub
stance.• Section 104 authorizes govern•ent response to releases 
or threatened releases of hazardous substances, or •pollutants or 
contaminants.• Sf•11arly, ltabflity for response costs and damages 
under Sect;on 107 attaches to persons who generate, transport or 
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dispose of hazardous substances at a site from which there 
is a release or threatened release of such substances. Under 
Section 103, a release of a reportable quantity of a hazardous 
substance triggers notification to the National Response 
Center. 

The term "hazardous substance• is defined under CERCLA 
Section 101(14) to include approximately 714 tox1c substances 
listed under four other environmental statutes, including RCRA. 
Both the definition of hazardous substance and the defin1t1on 
of "pollutant or contaminant• under Section 104(a){2) exclude 
"petroleum, including crude oil or any fraction thereof•, 
unless specifically 11sted under those statutes. 1/ Accord1ngly, 
no petroleum substance, including used of 1, can be a •hazardous 
substance• except to the extent it 1s listed as a hazardous waste 
under RCRA or under one of the other statutes. Thus two critical 
issues 1n assessing whether a substance 1s subject to CERCLA 1s 
whether or not, and to what extent, a substance is •petroleum.• 

· This memorandum d1scusses the second type of petroleum exclusion 
issue. The question, therefore, ts not whether used 011 is 
•petroleum• an~ thus exempted from CERCLA jurisd1ction, but·to 
what extent substances found in used oil whfch are not found 1~ 
crude oil or ref1ned p~troleu• fractions are also •petroleu•• •. 
If such substances are not •petroleum• then a release of used 
o;l containing such substances may trigger CERCLA response 
actions, not to the release of used otl, but to the contaminants 
present in the oil. 

!/ The full texts of these provisions are as follows: 

Section 101(14) 
• • • • 

The term (hazardous substance] does not include petroleum, 
including crude oil or any fraction thereof whfch is not other
wise spec1f1ca11y listed or designated as a hazardous substance 
under subparagraphs (A) through (F) of this paragraph, and 
the tera do•s not tRclade natural gas, natural gas liquids, 
liquefied ••tural g11, or synthetic gas usable for fuel (or 
mixtures of wat•ral gas and such synthetic gas). 

Section 104-(1)(2) 

The ter; [pollutant or contaminant] does not include 
petroleu~. including crude oil and any fraction thereof which 
is not otherwise specfftcally listed or designated as hazardous 
substances under section l0l{l4)(A) through (F) of th1s title, 
nor does tt 1nclude natural gas, liquefied natural gas. or 
synthetic gas of pipeline quality (or mixtures of natural gas 
and such synthetic gas). 
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Although the term Mhazardous substance• is defined by statu 
there 1s no CERCLA definition of "petroleum" and very little dire~c 
leg1slat1ve history explaining the purpose or intended scope of 
this exclusion. None of the four early Superfund bills originally 
excluded responses to oil, although the apparent precursor to 
Section 101(14). found in S. 1480, excluded Hpetroleum" without 
explanation in all versions except that introduced. The legisla
tive debates on the final compromise indicate only that Congress 
intended to enact later, separate superfund-type legislation to 
cover •oil spills." See generally 126 Cong. Rec. Hll793-11802 
(December 3, 1980). 

Since the enactment of CERCLA, the Agency has provided some 
interpretations of the nature and scope of the petroleum exclusion. 
In providing guidance in 1981 on the notification required under 
Section 103 for non-RCRA hazardous waste sites the Agency stated 
that petroleum wastes, including waste oil. which are not speci
fically listed under RCRA are excluded from the definition of 
"hazardous substance 11 under 101(14). 46 Fed. !!.9.· 22145 
(April 15, 1981). !/ 

In 1982 and in 1983, the General Counsel issued two op1ntons 
on the CERClA petroleum exclus1on. In the first opinion, the ·· 
General Counsel distinguished under the petroleum exclusion 
between hazardous substances wh1ch are inherent fn petroleum, 
such as benzene, and hazardous substances which are added to or 
mixed with petroleum products. The General Counsel concluded 
that the petroleum exclusion includes those hazardous substances 
which are inherent 1n petroleum but not those added to or mixed 
with petroleum products. Thus, the exclusion of diesel oil as 
"petroleum" includes its hazardous substance constituents, such 
as benzene and toulene, but PCB's m1xed with 011 would not be 
excluded. Moreover. 1f the petroleum product and an added 
hazardous substance are so commingled that, as a practical matter, 
they cannot be separated, then the entire 011 spill 1s subject to 
CERCLA response authority. 

In the second.op1nion 1 the General Counsel concluded that 
the petroleum exclu"s1an as applied to crude 011 "fractions• 
includes b\eaded gAso11ne as well as raw gasoline, even though 
refined or-~lended gasoline contains higher levels of hazardous 

£! In the notice the Agency used the term •waste 011• 
without stating whether it was intended to include all 

waste oil or only unadu1terated waste 011. The Agency has 
subsequently interpreted the reference to •waste 011• in this 
notice to include only unadulterated waste oil. 50 f.!.!t· !!i· 
13460 (April 4, 1985). 
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substances. The increased level of hazardous substances results 
from the blending of raw gasoline with other petroleum fractions 
to increase its octane levels. Because virtually all gasoline 
which leaves the refinery i~ blended gasoline, the petroleum 
exclusion would include virtually none of this fraction if the 
increa~ed concentration of hazardous substances due only to its 
processing made it subject to CERCLA. 

Finally, the Agency has interpreted the petroleum exclusion 
in two recent Federal Register notices. In the April 4, 1985 
final rule adjusting reportable quantities under Section 102, 
the Agency provided fts general interpretation of the exclusion: 

~PA interprets the petroleum exclusion to 
apply to materials such as crude 011, petro
leum feedstocks, and refined petroleum 
products, even if a specifically listed or 
d es i g n at e d ha z a rd o us s u b st an c e 1 s p res e.n.t 
in such products. However, EPA does no~ 
consider materials such as waste oil to which 
listed CERCLA substances have been added to 
be within the petroleum exclus1on. S1m11arly, 
pest1cides are not within the petroleum ~ 
exclusion, even though the active 1ngredtent~ 
of the pesticide may be contained in a petro-
1 eum distillate: when an RQ of a listed 
pest1c1de 1s released, the release must be 
reported. 

50 f.!i· !!i· 13460 (April 4. 1985). 

In March 10, 1986, the Agency published a notice af data 
availability and request for com•ents an the proposed ~sed 011 
listing under RCRA. 51 f.!!· !!.!· 8206. In that notice, the 
Agency responded to ca••enters who had argued that the RCRA 
listing would discourage used 011 recycling because 1t would 
subject generators, transporters, processors, and users ta 
Superfund lt1btl1t7 •. The Agency stated that used otl which 
contains hazardous substances at levels which exceed those 
normally fe .. • 1n petroleum are currently subject to CERCLA. 
51 Fed • .!.!I~ 8206 (March 10, 1986). Although the fact that 
the-uied otf 1s canta•inated does not remove it from the pro
tection of the petroleum exclusion, the contam1nants 1n the 
used oil are subject to CERCLA response authority if they are 
hazardous substances. Accordingly, most used oil, even without 
a specific 11st1ng, would not be fully within the petroleum 
excluston, irrespective of tne listing. 
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Discussion 

Because there ts no definition of "petroleum• in CERCLA 
or any legislative history which clearly expresses the intended 
scope of this exclusion, there are several poss1ble interpre
tat1ons which could be given to this provision. However, we 
believe that our current interpretation, under which •petroleum• 
includes hazardous substances normally found in refined petroleum 
fract1ons but does not include either hazardous substances found 
at levels which exceed those normally found 1n such fractions 
or substances not normally found in such fractions, is most 
consistent wfth the statute and the relevant leg1slat1ve history. 
Under this fnterpretat1on, the source of the contam1nat1on, 
whether 1ntent1ona1 addition of hazardous substances to the 
petroleum or addition of hazardous substances by use of the 
petroleum, 1s not relevant to the applicability of the petroleum 
exclusion. The remainder of th1s memorandum explains 1n greater 
detail this interpretation and its legal bas1s, and responds to 
arguments raised fn opposft1on to this interpretation. 

The following 1s our interpretation of •petroleum• under 
CERCLA 101(14) and l04(a)(2), whfch we believe to be cons1steBt 
w1th Congressional intent and the pos1tion which the Agency has 
taken on the scope of the petroleum exclusion thus far. First, 
we interpret this provision to exclude from CERCLA response and 
liability crude oil and fractions of crude oil, including the 
hazardous substances, such as benzene, which are indigenous in 
those petroleum substances. Because these hazardous substances 
are found naturally in all crude oil and its fractions, they must 
be included 1n the term •petroleum,• for that provision to have 
any meaning. 

Secondly, •petroleum• under CERCLA also includes hazardous 
substances which are normally m1xed wfth or added to crude oil 
or crude oil fractions during the refining process. This includes 
hazardous substances the levels of which are increased during 
ref1ning.: These substances are also part of •petroleum• since 
their a~t1t1oR 11· p•rt of the normal 011 separation and processing 
oper1t1~a~ a reftnery 1n order to produce the product commonly 
underst'l!=t• be •petroleum.• 

~~ 
Ft...,!7, ~·~•rdous substances which are added to petroleum 

or wh1ch fncrease 1n concentration solely as a result of con
tam1 nat1an of the petroleum during use are .!!21 part of the 
•petroleum• and thus are not excluded from CERCLA under the 
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exclusion. 3/ In such cases, EPA may respond ta releases of the 
added hazardous substance, but not the oil itself. 

We believe that an interpretation of •petroleum• to fnclude 
only indigenous, reffnery-added hazardous substances is the 
interpretation of this provision which 1s most consistent w1th 
Congressional intent. The language ·of the provfsfon, its 
explanation in the legislative history, and the Congressional 
debates on the ffnal Superfund bill clearly indicate that Congress 
had no intention of shielding from Superfund response and lfabflity 
hazardous substances merely because they are added, fntent1onally 
or by use, to petroleum products. 

The language of the petroleum exclusion describes •petroleum• 
principally in terms of crude oil and crude afl fractions. Thfs 
language is virtually fdentfcal to the language used in an earlier 
Superfund bill to deffne •oit.• 4/ There is no 1ndicatfan fn the 
statute or legislative history that the term •petroleum• was to 
be given any meaning other than its ordinary, everyday meaning. 
See Malat v. Riddell, 383 U.S. 569, 571 (1966} (words of a stat~te 
should be interpreted where possible in their ordinary, everyday 
sense). Petroleum is defined fn a standard dictionary as 

ll The mix1ng of two or more excluded petroleum substances, 
such as blending of fuels, would not be considered con

tamination by use, and the mfxture.would thus also be an 
excluded substance. 

~I See H.R. 85, 96th Cong., 2d Sess. §lOl(s) (as passsed by 
the House, Septe•ber 1980) (••011• means petroleum, 

including crude 011 or any fraction or residue therefroa•). 
H.R. 85 was designed principally to provide co•pensation and 
assess 11ab11ity for 011 tanker spills fn navigable waters. 
As discussed below, the omission of th1s •oil spill• coverage 
under the petrolea•· exclusion was believed to be the most 
s1gnificarrt: o•1ss1ow tn terms of response ta environmental 
releases ....,._,the final Superfund bill • • "·' Alth .. th the b111 containing the precursor to Section 
101(14), S.·1480, does not have a definition of •petroleu••, 
its accompanying report did explain the term •petroleu• oil• 
in the context of the taxing provisions: 

The term •petroleum 011• as used 1n subsection 5 means 
petroleum, including crude petroleum and any of its 
fractions or res1dues other than carbon black. 

s. Rep. No. 96-848, 96th Cong., 2d Sess. 70 (1980). 
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an a11y fla•mable bituminous 11qu1d that 
may vary from almost colorless to black, 
occurs 1n many places in the upper strata 
of the earth, is a complex mixture of 
·hydrocarbons with small amounts of other 
substances, and is prepared for use as 
gasoline, naphtha, or other products by 
various refining processes. 

Webster's Ninth New Collegiate Dictionary 880 (1985). Thus an 
interpretation of the phrase •petroleum, including crude oil or 
any fraction thereof• to include only crude oil, crude ofl 
fractions, and refined petroleum fractions is consistent with 
the plain language of th~ statute. !/ 

The only legislative history which specifically discusses 
this provision states that 

petroleum, including crude of 1 and 1nclud1ng 
fractions of crude oil whtch are not otherwise 
spec1f1cally listed or designated as hazardous 
substances under subparagraphs (A} through {F) 
of the definftfon, is excluded from the def1ni
t1on of a hazardous substance. The reported 
bill does not cover sp111s or other releases 
strictly of 011. 

S. Rep. No. 96-848, 96th Cong., 2d Sess. 29-30 (1980) (emphasis 
added). Thus, the petroleum exclusion is explained as an 
exclusion from CERCLA for spills or releases !!!..!.l. of ofl. 
The legislative history clearly contemplates that the petroleum 

!/ This distinction under the exclusion in Title I of 
CERCLA ,between petroleum as the substance that leaves 

the refinery and the hazardous substances which are added to 
it prior to. dar1nt·or after use was also •ade by Congress in 
Title II, t)e reYen•• provisions or CERCLA. In Title II, 
Congress •&4e • dfst1nct1on between •chemicals•, petrochemical 
feedstocks ••d 1norgaa1c substances, taxed fn Subchapter B of 
Chapter 38 of Intern&l Revenue Code, and •petroleum•, crude 
oil and petrol••• products, taxed 1n Subchapter A. Section 
211 of CERCLA. The 11st of ~axed chemicals includes many of 
the contaminant hazardous substances typically found fn used 
ofl: arsenic, cadmium, chromium, lead oxide, and mercury. 
The term •petroleum products• was explained in the legislative 
history as fncludfng essentially crude oil and 1ts refined 
fractions. H. Rep. No. 96-172, Part III, 96th Cong., 2d 
Sess. 5 (1980) (to accompany H.R. 85). 
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exclusion •ill not apply to m;xtures of petroleum and other 
toxic materials since these would not be releases "str1ctly 
of oil". 

The Congressional debates on the final compromise Superfund 
legislatfon provides further clarification of Congress;onal 
intent concerning the scope of the petroleum exclusion, both in 
terms of what this provision deleted from the bill and what it 
did not. First, the major concern expressed with respect to the 
final compromise bill was the omission of its oil spill juris
diction due to the petroleum exclusion. See~· 126 Cong. Rec. 
Hll787 {Rep. Florio) (daily ed. December r,-1""9lfO); id. at Hl1790 
{Rep. Broyhill); id. at Hll792 (Rep. Madigan); id.at Hl1793 
(Rep. Studds); id:-at Hll795 (Rep. Biagg1); id. --'it Hll796 (Rep. 
Snyder). This omission was of concern because it was believed 
to leave coastal areas and fisheries vunerable to tanker spills 
of crude and refined oil, such as the wreck of the Argo Merchant, 
and offshore oil well accidents. 126 Cong. Rec. Hll7 3 (Rep. 
Studds) (dany ed. December 3, 1980). See also 126 Cong. Rec. 
510578 (proposed amendment to 51480 by sen. Magnuson) (da11y ~d. 
August 1, 1980); .!..&· at Sl0845 (proposed amendment to Sl480 by 
Sen. Gravel) (da; ly ed. August 5, 1980}. The omitted coverage 
of oil spills was believed to include approximately 500 spills 
per year, 126 Cong. Rec. Hll796 {Rep. Snyder) (daily ed. 
December 3, 1980), far less than the number of contaminated 011 
releases each year. 

However, it was clear that the omission of 011 coverage was 
intended ta include spills of oil' only, and there was no intent 
to exclude from the bill mixtures of oil and hazardous substances. 
The remarks of Rep. Mikulski are typical of the general under
standing of the effect of the petroleum exclusion 1n the final 
b; l 1 : 

The Senate bill is substantially similar to the Hause 
measure, with the exception that there is no oil title. 

I.realize that it 1s dfsappo1nt1ng to see no 011-
related prov1s1on 1n the bill. but we must also realize 
that this ts our only chance to get hazardous waste dump 
site 'leanup legislation enacted •••• 

Moreover, there is already a mechanism in place that 
is designed ta deal wfth spills in navigable waterways. 
There f s not. however, any provision currently 1n our law 
that addresses the potentially ruinous situation of 
abandoned toxic dump sites. 

I, therefore, believe that it is 1mperative that we 
~ass the Senate bill as a very important beginning in our 
attempt to defuse the ticking environmental time bomb of 
abandoned toxic waste sites. 

Id. at Hll796. -
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In addition, several speakers specifically identified su~ 
m;xtures as releases not only covered by the legislation but 
releases to which the bill was addressed. 

Mr. Edgar ••• 
In my State, hazardous substances problems have been 

discovered at an alarming rate in recent years. In the 
summer of 1979, an oil slick appeared on the Susquehanna 
River near Pittston, Pa. When EPA officials responded 
under section 311 of the Clean Water Act, they learned 
that the slick contained a variety of highly poisonous 
chemicals 1n addition to the oil. 

Officials estimate that more than 300,000 gallons 
of acids~ cyanide compounds, industrial solvents, waste 
oil and other chemicals remain at this site where they 
could be washed to the surface anywhere in a 10-square -
mile surface. 

Id. at Hll798. See also 126 Cong. Rec. 514963 (daily ed. 
November 24, 1980J(Sin:" Randolph) (contaminated oil slick) .• · 
Other petroleum products containing hazardous substance · 
additives intended to be addressed by the legislation in~lude 
PCB's in transformer fluid, (d. ·at 514963 (Sen. Randolph) and 
514967 (Sen. Stafford), dioxTn in motor fuel used as a dust 
suppressant, id. at S14974 (Sen. Mitchell), PCB's in waste 
oil, ;d. (Sen:--M1tche11) 6/ and contaminated waste oil, fd. 
at 514980 (Sen. Cohen). Accordingly, Congress understoocr
the petroleum exclusion to remove from CERCLA jurisdiction 
spills only of 011, not releases of hazardous substances 
mixed with the oil. 

There are two pr1nc1pa1 arguments which have been raised 
in opposit;on to th1s 1nterpretat1on. F1rst, the argument 
has been made that this 1nterpretat1on narrows the petroleum 
exclusion to the extent that it has became virtually meaning
less. As we have noted 1n previous opinions on this issue, 
an interpretation which e•asculates a provision of a statute 
is strongly d1sfavared. Marsano v. Laird, 412 F.Zd 65, 70 
{2d Cir. 1969). H•wever, this interpretation leaves a 
signific&at nu•b•r of petroleum spills outstde the reach of 
CERCLA. Spills or releases of gasoline ~emain excluded from 
CERCLA under the petroleum exclusion. As indicated by the 
legislative htstor1 for the 1984 underground storage tank 

!I The illegal disposal of PCB's 1n North Caroltna described 
by Senator Mitchell was a result of the spraying of 131,000 

gallons of PCB-contaminated waste oil along a roadway. 1!! 
126 Cong. Rec. H9448 (daily ed. September 23, 1980). 
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1eg1slat1on, leakage of gasoline from underground tanks 
appears to be the greatest source of groundwater contamf nation 
fn the United States. 130 Cong. Rec. 52027, 2028 (daily ed. 
February 29, 1984) (Sen. Ourenberger). In add1t1on, spills 
of crude or refined petroleum are not subject to Superfund, 
as was frequently noted prior to fts passage. See generally 
126 Cong. Rec. Hll786-Hll802 (daily ed. December-5', 1980). 
Moreover, under thf s interpretation not all releases of used 
oil will be subject to CERCLA sfnce used oil does not neces
sarily contain non-indigenous hazardous substances or hazardous 
substances in elevated levels. 7/ Although used oil is 
generally •contaminated• by defTnition, ..!.!.! .!.:..i:..• RCRA Section 
1005 (36), t~e impurities added by use may not be CERCLA 
hazardous substances. 

A second argument which has been made opposing this 
interpretation 1s that Congress intended to include in the 
term •petroleum• a11 hazardous substances added through 
normal use of the petroleum substance. However, even if it 
were possible to determine in a response sftuatfon whether~ -
hazardous substance was added intentionally or only through 
normal use or to determine what additions are •1ntent1ona1•. 
the legislative h;story 1s contrary to such a distinction. 
As noted above. the Senate Report explaining this provis1on 
states that it excludes releases or spills strictly of oil. 
This explanation expresses Congressional intent that releases 
of mixtures of oil and toxic chemicals. 1.e. releases which 
are not strfctly of 011 1 would be subject-ri CERCLA response 
authority. Releases of contaminated 011 even if contaminated 
due to •normal use• are not releases strictly of 011. 

Furthermore. the Congress1onal debates prior to passage 
clearly indicate an intent that contaminated oil would be 
subject to Superfund as several such releases were discussed 

as the focus of the legislation. Congress was concerned 
with the environ•ental and health effect of abandoned toxic 
waste sites, not whether the presence of such hazards was 
1ntent1e1&l er d•• to normal practices. In fact. one of the 
petrole....,11.&zardous substance mixtures most often mentioned 
during•'- debates was that of PCB contaminated ofl, which 
is a ty.;·of contaa1natfon arguably resulting from the •normal 
use• of the 011 tn transformers. Accordingly, an interpretation 
of the petroleu• exclusion which includes as •petroleum• 
hazardous substances added during use of the petroleum would 
not be consistent with Congressional intent. 

11 Data submitted to EPA by the Utility Solid Waste 
Activities Group et al. 1n Append1x C of their comments 

on the RCRA Used 011 lTStTng, February 11, 1986. 
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Ftnally, although the Superfund Amendments and Reauthoriza\ 
Act of 1986 (SARA) contains several provistons related to oil 
and oil releases. ft did not amend the petroleum exclusion under 
CERCLA. Moreover, the new provisions concerning oil and oil 
releases and their legislative history do not indicate a 
Conqressional intent inconsistent with this opinion. 

The only discussion of •petroleum• in the Conference 
Report for SARA is in the context of deffntng the scope of the 
new petroleum response fund for leaking underground storage 
tanks under Subtitle I of the Resource Conservation and Recovery 
Act (RCRA). Subtitle I defines •petroleum• in a manner nearly 
identical t~ CERCLA. The Conference Report specifies that 
used oil would be subject to the response fund notwithstanding 
its contamination with hazardous substances. H. Rep. No. 99-962, 
99th Cong., 2d Sess. 228 (1986). The Conference Report ts 
not inconsistent with the Agency's position on •petroleum• 
under CERCLA since ft merely specifies that the leaking under
ground storage tank (UST) response fund is applicable to tanks 
containing certain mixtures of oil and hazardous substances. -
a s we 11 as to tank s cont a i n i n g u n cont am 1 n ate d pet r o 1 e um • ·z n · 
fact, the Report further states that the UST response fund 
must cover releases of used ofl fro111 tanks since •releases :. 
from tanks containing used otl would not rfse to the Jrfority 
necessary ••• for CERCLA response•, 1d. (emphasis added , not 
because such releases would be entirely excluded fro• CERCLA 
jurisdiction. See also 132 Cong. Rec. 514928 (daily ed. October 
3, 1986) (Senator-Chaffee) (Nothing in Section 114, pertaining 
to liability for releases of recycled 011. •shall affect or 
impair the authority of the President to take a response action 
pursuant to Section 104 or 106 of CERCLA with respect to any 
release ••• of used 011 or recycled 011•); 132 Cong. Rec. H9611 
(daily ed. October 8, 1986) (Rep. Schneider) (• ••• the 011 
companies are rightfully assessed a sfgnfffcant share of the 
Superfund tax ••• Waste oils laced wfth contaminants have been 
identified at at least 153 Superfund sites in 3Z States.•). 
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Purpose: 

Regions I, IV, V, VII, VIII 
Director, Hazardous Waste Management Division 

Reg ions II I, VI 
Director, Emergency and Remedial Response Division 

Region II 
Director, Toxics and ~te Management Division 

Region IX , ~ 
Director, Hazardous Was~e Division, Region X 
Director, Environmental Services Division 

Regions I, VI, VII L__ 

This memorandum transmits guidance for identifying non-NPL removal actions 
that may be nationally significant or precedent-setting and establishes 
procedures for requesting Headquarters (HQ) concurrence. The guidance also 
outlines procedural requirements for five categories of removals which are of 
special interest from a national perspective, but which are not subject to the 
HQ concurrence requirement for nationally significant or precedent-setting 
removals. 

Background: 

Delegation 14-1-A (February 1987) and OSWER Directive 9360.0-12 
(April 1987) require the concurrence of the Assistant Administrator for Solid 
Waste and Emergency Response (AA, OSWER) prior to initiation of removal actions 
taken at non-NPL sites where the proposed action is of national significance 
or precedent-setting. Redelegation R-14-1-A transfers authority to concur to 
the Director of the Office of Emergency and Remedial Response (OD, DERR); 
authority to non-concur remains with the AA, OSWER. The purpose of the 
concurrence requirement is to promote national consistency in the implementa
tion of the Superfund removal program. 

It is not anticipated that a large number of removal actions will pose 
issues requiring HQ concurrence. Assessment of the potential long-term 
impli.cations of initiating certain removal actions is largely interpretive, 
however, and Regional personnel should consult this guidance whenever 
considering a removal action at a non-NPL site. 
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Objective: 

The objective of this guidance is to ensure Regional compliance with HQ 
concurrence requirement for non-NPL removal actions involving nationally 
significant or precedent-setting issues. This document identifies categories 
of potential removal situations which have been determined to be of national 
significance or precedent-setting and specifies procedures for requesting HQ 
concurrence on these actions. The guidance also identifies categories of 
removals subject to special procedural requirements but not to the HQ 
concurrence requirement. 

The types of removals subject to the concurrence requirement are not 
limited to those categories identified in the guidance. These categories are 
to be used by the Regions as a guide for screening proposed removals at non-NPL 
sites that may require HQ concurrence. Since evaluation of these sites is 
largely interpretive, final detenninations regarding removals of a nationally 
significant or precedent-setting nature should· involve consultation with 
Emergency Response Division (ERO) Regional Coordinators. 

This interim final guidance is effective inmediately. Additional revisions 
to the guidance will be considered as experience is gained and/or further 
policies are established that may affect the established categories and the HQ 
concurrence mechanisms. 

Implementation: 

I. NATIONALLY SIGNIFICANT OR PRECEDENT-SETTING CATEGORIES 

Six categories of removals have been designated as nationally significant 
or precedent-setting. The list is not exhaustive and early consultation with 
the Emergency Response Division (ERO) is reconmended where there are questions. 
In making the detennination, the key considerations are: 

(a) whether Fund-financed response to a particular incident will establish 
a precedent for when or how future response actions must be taken; or 

(b) whether a response will conmit EPA to a course of action that could 
have a significant impact on future resources, due to the widespread 
occurrence of a particular problem. 

The categories identified and the rationale for identification are as 
follows: 

1. Removal actions at sites within the United States or its territories 
involving contamination or response actions that llilJ affect other sovereign 
nations, including Indian tribes. 
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Rationale: HQ concurrence will facilitate the execution of proper 
d1p1omatic protocol by the Department of State, and proper coordination 
with Indian tribes, the Bureau of Indian Affairs, the Indian Health 
Service, and other appropriate organizations, where applicable. 

2. Reamvals involving pesticide contamination arising fran: 

- improper storage of pesticide products awaiting indemnification 

- lawful application of pesticides, including special local use 
pesticides 

- grain f1m11gation operations. 

Rationale: HQ concurrence will ensure that the Agency avoids C011111itment 
to cleanup of widespread contamination beyond the intended scope of 
CERCLA. 

J. Removal actions at sites involving any form of dioxin when it is one of 
the principal contaminants of concern. 

Rationale: HQ concurrence will ensure national consistency in dioxin 
cleanup. The Dioxin Disposal Advisory Group (DDAG) in HQ must review all 
dioxin removal actions to verify that the proposed action will provide an 
acceptable level of protection from dioxin exposure. 

4. Ramval actions at sites involving releases fraa consumer products in 
consumer use (e.g •• lead-contaminated soil resulting fran peeling lead
based paint on houses). 

Rationale: HQ concurrence will ensure that the Agency avoids a conmitment 
to the cleanup of widespread non-point source contamination that is beyond 
the intended scope of CERCLA. 

5. Removals involving asbestos when it is the pr)ncipal contaminant of 
concern. 

Rationale~ HQ concurrence remains necessary because action levels for 
response have not yet been set and these determinations are being made on 
a case-by-case basis. 

6. RaaDval actions involving substances or releases which may be subject to 
statutory exclusions or limitations in CERCLA. These include: 
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substances excluded fran Fund-financed response under the SARA 
section 101(14) definition of •hazardous substance• (e.g •• 
petrole1111 products including crude oil. and natural gas or 
synthetic gas usable for fuel)i 

releases excluded fran Fund-financed response under the SARA 
section 101(22) definition of •release• (e.g •• emissions fram the 
engine exhaust of motor vehiclesi releases of radioactive material 
fran a nuclear incidenti and releases caused by normally applied 
fertilizer); 

releases excluded fran Fund-financed response under SARA section 
104(a)(3) including releases of a naturally occurring substances; 
releases fran products that are part of a structure and result in 
exposures within the structurei and releases in public or private 
drinking water supplies due to syste11 deterioration fraa ordinary 
use. 

Specific examples of substances or releases that have raised statutory 
interpretation or related policy issues with respect to their eligibility 
for CERCLA removal action include radon contamination in building 
structures. pentachlorophenol (PCP) contamination in log cabins, releases 
from coal gasification facilities, methane gas releases, and asbestos in 
building materials in homes. 

Rationale: HQ concurrence will ensure that statutory exclusions and 
l1m1tat1ons are interpreted in a consistent manner. HQ concurrence will 
also ensure consistent application of EPA's authority under CERCLA section 
104(a)(4) to respond to any release or threat of release if it constitutes 
a public health or environmental emergency and no other person will 
respond in a timely manner. 

Concurrence Procedures 

Early screening for issues of a nationally significant or precedent
setting nature is essential to ensure timely HQ concurrence when necessary. 
OSCs should contact the appropriate ERO Regional Coordinator when a possible 
nationally significant or precedent-setting removal action ~s first identified, 
to alert the Regional Coordinator that a request for HQ concurrence will be 
forthcoming. OSCs should also call the Regional Coordinator for advice on 
actions that are not specifically listed in the guidance, but which may be 
nationally significant or precedent-setting. Some nationally significant 
removal actions may require special coordination and oversight by the National 
Incident Coordination Team (NICT). These types of removal actions are 
discussed in a November 10, 1986, memorandum from the AA, OSWER entitled 
"Relationship between Preparedness Staff and Office of Emergency and Remedial 
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Response dur;ng a Nat;onally s;gnificant Incident," which states that OSCs 
should inform the Reg;onal Coordinator when these types of inc;dents occur. 

For those removal actions where HQ concurrence ;s required, written 
concurrence must be received pdior to the Reg;onal Admin;strator's (RA) formal 
approval of the Action Memoran um, except in cases of emergencies (i.e., 
situations where a response must be initiated w;thin hours after complet;on of 
a site evaluation). HQ concurrence procedures for non-emergency removal 
actions at dioxin sites have been modified to streamline procedures. These 
non-emergency, emergency, and special dioxin concurrence procedures are 
discussed below. 

Non-Emergency Raaoval Concurrence Procedures 

All non-emergency concurrences must be requested through an Action 
Memorandum with a Request for Concurrence form attached. The Act;on Memorandum 
should be in final draft form, except that it should not be signed by the RA. 
The request form must be addressed from the RA to the""""'lm', DERR and should 
describe the nat;onally significant or precedent-setting issue. This form has 
been developed in an effort to minimize the additional paperwork associated 
w;th obtaining HQ concurrence. A copy of the form is attached. 

The RA may approve the Action Memorandum for a nationally significant or 
precedent-setting removal action once the action has been concurred upon by HQ. 
Additional HQ concurrence is required only if the scope of work described 
within the Action Memorandum changes significantly. In this case, HQ 
concurrence on the amended Action Memorandum is required, as d;scussed above, 
prior to any additional act;ons at the site. HQ concurrence is not required 
on requests for ceiling increases or t;me exemptions, unless the scope of work 
changes s;gn;ficantly. Most $2 mill;on exempt;on requests require approval by 
the AA, OSWER, unless the consistency exemption authority for that site has 
been delegated to the RA. 

Emergency Removal Concurrence Procedures 

In cases where emergency removal actions, as defined above, involve 
nationally significant or precedent-setting issues, Reg;ons may init;ate a 
removal action without HQ concurrence. In these cases, however, OSCs must take 
only those actions necessary to mitigate the emergency or stabilize the site, 
and then inform the appropr;ate ERO Regional Coordinator on the next working 
day after the removal act;on was initiated. 

If the response is determined to be nationally significant or precedent
setting but no further actions are required beyond the emergency mitigation, 
the Regions must send to the Director, OERR a copy of the Action Memorandum 
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submitted to the RA for that removal. The Action Memorandum should clearly 
describe the nationally significant or precedent-setting issues involved. A 
request for HQ concurrence is not necessary when the incident does not require 
actions beyond the initial emergency measures. 

For those nationally significant or precedent-setting sites where further 
response is required beyond the emergency measures. HQ concurrence must be 
obtained before taking any further action. These concurrence requests are 
subject to the non-emergency procedural requirements described above. HQ will 
expedite the review of these requests to avoid delaying on-going removal 
actions. 

Special Dioxin Concurrence Procedures 

To reduce the administrative burden that the HQ concurrence procedures 
place on Regions with large numbers of dioxin sites. the non-emergency 
concurrence procedures have been modified. This modification permits the 
concurrence on a single dioxin site Action Memorandum to be used for multiple 
dioxin sites in the same Region. To qualify for this special concurrence 
procedure, the additional dioxin sites must have identical forms of dioxin 
present. and identical cleanup measures must be employed to achieve identical 
cleanup goals. Regions with multiple dioxin sites meeting these criteria may 
obtain concurrence for them all on a single Action Memorandum if supplementary 
information is supplied as described below. 

The additional sites should be listed on the concurrence form if they are 
known at the time the original Action Menorandum is submitted. It should be 
specifically stated that the sites are identical in nature. and that identical 
cleanup measures will be employed. If additional dioxin sites meeting the 
above criteria are discovered after receipt of the original HQ concurrence, the 
Regions are required to inform the appropriate ERO Regional Coordinator of the 
location of the additional removal actions. The Regions must also note within 
the Action Memorandum that previous concurrence on the cleanup approach has 
been provided. 

II. RElllYAL ACTIONS SUBJECT TO SPECIAL PROCEDURAL REQUIREIENTS 

The requirements established below apply to five removal categories that 
do not present nationally significant or precedent-setting issues requiring HQ 
concurrence, but instead involve issues that require special Regional 
procedures. 
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The five categories of removal actions and the policy for handling each 
are as follows: 

1. Removals involving mining sites. 

Procedures: OSCs must consult with their ERO Regional Coordinator and 
demonstrate within the Action Memorandum that they have investigated other 
potential cleanup authorities (e.g., the Surface Mining Act) but found 
that a response could not be initiated under such authorities within the 
time frame required to protect human health, welfare, or the environment, 
or that these authorities do not apply to the particular response 
situation. 

2. Removals involving Federal facilities. 

Procedures: Guidance on conducting removals at Federal facilities is 
under development. Until this guidance is effective, OSCs must confer 
with the ERO Regional Coordinators to ensure that the roles and responsi
bilities of the various agencies are assigned appropriately. 

3. Removals involving site-specific contracts. 

Procedures: OSCs must coordinate with the HQ Procurement and Contracts 
Management Division (PCMD) to confirm that the contract Statement of Work 
(SOW) is consistent with the Action Memorandum and the SOW conforms with 
CERCLA and the NCP. 

4. Removals involving radiation sites. 

Procedures: OSCs must contact the HQ Office of Radiation Programs for 
gu1dance on health and safety in conducting radiation cleanup activities. 

5. Removals involving business relocations. 

Procedures: Action Memoranda for removals involving business relocations 
may be approved by the Regional Administrators, and other response 
activities comprising the removal may be initiated; however, until 
specific guidance is developed, OSCs must confer with ERO Regional 
Coordinators on business relocations prior to initiating the specific 
business relocation activities. This is to ensure national consistency in 
the criteria used to determine the need for business relocations, and the 
specific expenses incurred. 
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Conunents and questions on this guidance should be directed to Betty Zeller 
in the Emergency Response Division, FTS 382-7735. 

Attachment 

cc: Superfund Branch Chiefs, Regions I-X 
OHM Coordinators, Regions 1-X 
Betti Van Epps 
Tim Fields 
Betty Zeller 



Subject: Request for Concurrence on Proposed Nationally Significant or 
Precedent-Setting Removal 

From: Regional Administrator 

To: Director 
Office of Emergency and Remedial Response 

The purpose of this memorandum is to request your concurrence on the proposed removal 
action at the site in . Redelegation of 
Authority R-14-1-A sives you the authority to concur on nationally significant or precedent
setting removals. 

The OSC has discussed this proposed removal with staff of the HQ Emergency Response 
Division. ERD has advised the OSC that this removal is considered nationally significant or 
precedent-setting because 

~----------------------------------------------------------------------------

The action memorandum is attached for your review. My approval awaits your concurrence. 

Concur 

Director, Office of Emergency and Remedial Response Date 

According to the redelegation, authority to non-concur remains with the Assistant Administrator. 
If you choose not to concur on this action, please forward this memo to the Assistant 
Administrator. 

Non-Concur: 

Assistant Admin1Strator for Solid Waste 
and Emergency Response 

Concur: 

Assistant Administrator for Solid Waste 
and Emergency Response 

Date 

Date 



F.in,lt~!-Ji.d~nce on Implementation of the 
"Gonsi$tency" Exemption to the Statutory 

l.:.imits on Removal Actions 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

JUN I 2 1989 
JF••CE :: 

SOL·~ ·~AS•E ANO e'\.IEllGE'•C' =: ;;: : ·.;;: 

MEMORANDUM 

SU&JECT: Final Guidance on Implementation of the •consistency" Exemption 
to the Statutory Limits on Removal Actions 
(OSWER Directive 9360.0:J.2AJ7 

FROM: ,/Jonathan Z. CannotJI~/~~ 
~Acting Assistant Administrat2t/ ~ 

TO: Director. Waste Management Division 

Purpose: 

Regions I. IV. V. VII. VIII 
Director. Hazardous Waste Management Division 

Regions III, VI 
Director, Emergency and ~edial Response Division 

Region II 
Director. Toxic and Waste Management Division 

Region IX 
Director, Hazardous Waste Division, Region X 
Superfund Branch Chiefs. Regions I-X 
Oil and Hazardous Materials Coordinators, Regions I-X 

The purpose of this memorandum is to transmit final guidance on use of 
the exemption from the statutory limits on removals for actions that are 
otherwise appropriate and consistent with the remedial action to be taken. 

Background: 

On April 6, 1987, interim final guidance was issued on implementation of 
the revised statutory limits on removal actions which discussed procedures for 
using the new exemption contained in the Superfund Amendments and Reauthoriza
tion Act of 1986 (SARA). This exemption allows removals to exceed the 
statutory time and money limits of one year and $2 million where necessary to 
achieve consistency with the remedial action to be taken. This gu1dance is 
final and supersedes the interim final version of April 1987. 



OSWER Directive 9360.0·lZA 

-2-

Objective: 

The final guidance elaborates on the approach adopted in the proposed 
National Contingency Plan. Except in limited circumstances, use of the 
exemption from the statutory limits will be restricted to sites on the 
National Priorities List. Justification for use of the exemption will require 
that the removal action be •consistent• with the remedial action as defined in 
the guidance, and fall into at least one of the·four categories of activities 
that are listed as •appropriate.• Included with the guidance is a sample 
action manorandum danonstrating proper documentation of the justification. 

Implementation: 

1.0 Introduction 

Section 104(e) of the Superfund Amendments and Reauthorization Act of 1986 
(SARA) amends section 104(c) of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (CERCLA) to raise the statutory limits 
on removal actions and establish a new exanption from those limits. Under 
SARA, the limits on removals increase fran $1 million and six months to $2 
million and 12 months. 

The new exemption may be used if •continued response action is otherwise 
appropriate and consistent with the remedial action to be taken.• It applies 
to any Fund-financed removal and thus encompasses State-lead as well as EPA
lead responses. Actions where the Agency has the lead, but is to be reimbursed 
by private parties or other Federal agencies, are still subject to the 
statutory limits and provisions for exemption. 

Regional Administrators (RAs) are authorized to approve requests for 
exemption from the 12-month limit. The Assistant Administrator (AA), Office of 
Solid Waste and Emergency Response (OSWER) retains authority to approve 
requests for exemption from the $2 million limit, but ~ay delegate that 
authority to RAs on a case-by-case basis. 

z.o Purpose of the Emlptton 

The •consistency• exemption in CERCLA 104(c) supports the new provision in 
CERCLA 104(a)(2) requiring ranoval actions to •contribute to the efficient 
performance of any long-term remedial action• (see OSWER Directive 9360.0-
13). Together, the new CERCLA 104(a) provision and the •consistency• exemption 
in 104(c) are intended to pranote and enhance efficiency and continuity in the 
Superfund progran as a whole. 

The 104(a) provision does this by ensuring that the removal program 
attempts to anticipate remedial action that will be needed and avoids taking 
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response actions that will impede the remedial action or result in wasteful 
restarts. The •consistency• exemption promotes efficiency by allowing removals 
to exceed the statutory limits for time and cost when to do so will result in 
lower overall cleanup cost as well as enhanced protection of public health and 
the environment. 

3.0 Appltcattan of the •consistency• Ex11111Pt1on 

J.l Criteria for Eligible Activities 

As stated above, removal actions should take into account efficiency of 
the Superfund program as a whole. If there is no efficiency to be gained from 
continuing a removal action beyond the statutory limits, then the •consistency" 
exemption should not be used. In addition, in order to show that a proposed 
removal is •appropriate and consistent with the remedial action to be taken• it 
must be shown to meet the criteria for consistency in !a) and for appropriate-
ness in (b) below: · 

(a) Consistency: At a minimum, the removal does not foreclose the remedial 
action. 

This criterion is necessary to ensure that planned or expected remedies 
are not precluded by the ranoval. The •remedial action to be taken• is the 
remedial action that, prior to the start of the removal action, was planned or 
could reasonably have been expected'"""fii""D'e taken. Certainly, the actual 
performance of the activities that are part of a planned or expected remedial 
action are consistent with that action. It may turn out that after a removal 
done under a •consistency• exemption, the Agency will decide not to take any 
further response action. 

(b) Appropriateness: The activity is necessary for any !!!!!_ of the four 
following reasons: 

1. To avoid a foreseeable threat. 

This is an action that permanently abates a threat, as opposed to a 
temporary measure that, of necessity, will have to be repeated periodically, 
until the permanent remedy is performed. 

2. To prevent further migration of contaminants. 

This is an action taken to minimize the scope of the cleanup and the 
potential for harm to human health and the environment. 
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3. To use an alternative to land disposal.I 

This criterion recognizes that procurement of alternative technology is 
more time-consuming and expensive than that of land disposal. CERCLA expresses 
preference for alternative technologies over land disposal. 

4. To CCJlllPlJ with the Off-site Policy. 
I 

This criterion recognizes that the standards required of facilities at 
which Superfund wastes may be disposed of may limit the number of available 
facilities. This in turn may cause delay in, or increase the cost of, 
disposing of site wastes. 

J.Z Extension of Statutory Limits 

For eligible activities, use of the •consistency• ex~tion to exceed the 
statutory limits of $2 million and 12 months will be considered in the 
following manner: 

(a) Cost: Only reasonable increases will be granted. Generally, this 
means notliiiire than $1 to $2 million above the statutory limits. 

(b) Time: Limits on duration will be decided, based on the particular 
circumstances at the site. 

3.3 Sites at Which Use of the Exemption is Appropriate 

This exemption will be used primarily at sites listed on the National 
Priorities List (NPL). However, there may be limited circumstances when use 
of this exemption will be appropriate for non-NPL sites. Those instances are 
expected to occur only rarely, and will be detennined by the AA, OSWER, on a 
case-by-case basis. In addition to the above criteria, the AA will generally 
consider the following factors when making that detennination: 

(a) the magnitude of the contamination and the threat to human health and 
the environment; 

(b) the status of negotiations with potentially responsible parties; 

1 Procedures far analysis, justification, and documentation for 
emergency and time-critical actions can be found in the •Adminis
trative Guidance for Removal Program Use of Alternatives to Land 
Disposal,• August 1988, OSWER Directive 9380.2-1; for non-time
critical actions use the EE/CA Guidance memo from Tim Fields, March 
30, 1988. 
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(c) the opportunity f'or widespread technology transfer; and 

(d} whether the site is likely to be proposed for the NPL. 

4.0 Approval Procedures 

4.1 Documentation 

The act;on memo requesting approval of the •consistency• exemption should 
document that the proposed activities meet the requirements under section 3.0, 
above. 

4.2 Concurrences 

In addition to any concurrences ordinarily obtained, where the site in 
question is proposed for or listed on the NPl., the appropriate official in the 
Region's remedial program must concur. 

4.3 Approval 

Regional Administrators (RAs) are authorized to approve requests for 
exemption from the lZ-month limit for both NPL and non-NPL sites. The 
Assistant Administrator (AA), Office of Solid Waste and Emergency Response 
(OSWER) retains authority to approve all requests for exemption from the $2 
million limit, but may delegate that authority to RAs on a case-by-case basis. 

cc: Henry Longest 
Bruce Diamond 
Tim Fields 
Russ Wyer 
Lloyd Guerci 



Clar.ifi~J;ttiQn of ·Eligibility and Approval for 
lil~~~dous Buty Pay {Office of the 
eorilptroller Transmittal No. 85-05) 



UNITEO STATES ENVIRONMENTAL PROTECTION AC~Nc

1
:

1 
~ 

WASHINGTON, O.C. ZOJ60 cc: Jl.lziy~ ~m.J/ 

--·· -- f/£-e-'U 
~ 

SUBJECT: 

FR~: 

TO: 

The attached Of rice ct cr.e Comp:rol~er Transmi::al Number 85-5 

provi~es proc~dures for duthori:ing h~zardous duty ~ay aod recordin~ 

hazardous duty hours. Please ensure c~ac the appropriate persoanel are 

:l:3de aware of these policies and procedures. If you have any questions, 

p!.ease see me. Thank. you • 

• \.c cachG:lent 

cc: Jack !'!cGrav 
Bruce Engelbert 
Tina Parker 
Dave Chamberlin 
Rachel Hughes 



_,, .. o•·~ .. 
... A~ 
f .... ~~ ..... :a \ ~ UNITED STATES ENVIRONMENTAL PROTECTION AGcr'CY 

4, _,, .. r. WASHINGTON. 0 C. 20460 

SEP 16 1985 

OFF!CE OF TSE COMPTROLLER 
TRANSMITTAL NUMBER 85-5 

OFFICE '.J,. 
AOMINISTR.jt, TION 
.:.."'40 AESO\JAC~S 
MAN~GEMENT 

SUBJ'ECT: Clarification of Eligibility and Approval for 
Bazardo»s Cuf.y Pay 
c...~ (.,... JA/' 

FROM: Johryf• Saq.d , Ac:@ng Director 
Fin.rrrcial Management Division 

TO: Financial Management Officers 

Recently, a n~mber of questions have been received 
~oncarning the ~azardous duty pay cifferential. This 
~rans~it:al ~larifies: 1) proced~res for authorizing hazardous 
cucy pay and 2) recording of hazardous duty pay on the Time 
and Atcencance Report. 

PP.OC~DURES ~~?. AC~RORI2!NG P.AZ~RDO~S DUTY PAY 

The following ~rocedures guide ~he ~uthorization of 
hazardous du~y pay: 

• 

• 

• 

• 

Supervisors •ho believe that an employee h3S performed or 
~ill perf orc hazardous duty (as defined in the EPA Pay 
~dministration Manual) are required to submit a written 
recommendation for hazardous duty pay to the operating 
~ersonr.el ~tficer. 

Suce~visors must ensure that work for which a hazardous 
duty oremium 1s reauested falls stricclv w~thin the criteria 
of the EPA ?av Adm1nistra:ion Manual before reccmmending 
at)oroval. 

The personnel officer will coordinate the recommendation 
with ~h9 local safety officer and the Director, Personnel-
Management Division, where necessary. 

!f the hazardous duty pay differential is determined to be-· 
a~propriace, the personnel officer will indicate approval 
by sigr.i~g t~e ~eco~.mendation and returning it to the 
supe~· .. · isor. 
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A hazardous dutv oremit.an may not ~e oaid until an aooroved 
recommencat1~n 1s r~cei~ed fro~ th~ personnel off:cer. 

Oetai!ed procedures for the authorizatior. cf hazardous 
duty payments are contained in C~apter 9, Se~~ion 5 of the 
EPA Pay ~dm1nistration Manual. 

RECO~OING HAZARDOUS DUTY HOURS 

The ~allowing procedures ap~ly to the recording of 
hazardous duty hours: 

0 

0 

0 

Only aoployees for which a hazardous d~ty p3y differential 
has been a~thori•ed are eligicle for hazardo~s duty pay. 

The Time and Attend3nce Reoort must reflect total hours 
for wn!r.~ ~r.e ~~zardous pay differential is authorized. 
T~e differential is payable for the total hours during 
which t~a emp:cyee is in pay status on a calendar day, 
including overtime hours. When the tour of duty extends 
into another calendar day, the hazardous duty pay is 
charged to the day work began. 

:ia::ar':ious duty p3~· should be listed on the T"llT'e and 
At=endance Re~o~~ as •Hours in Pay Stat~s" unde~ the 
he ad i ni; •HAZ •. 

Chapters 3 and 4 of the EPA Timekeeping Manual provide 
additional information on t~e recording o~ hazardous duty 
hours. 

INQUIRIES 

If you have any questions please ccntact Joe Nemarqut of 
the Fiscal Policies and Procedures Branch or. FTS 382-5113. 

cc: Kvm Davis (?~ 212) 
Hana.gemen: Di•1 is ion Di:-ectors 
Senior Bu~gec Officers 



Arlc:-essees: 
Chris O'Connor, Fin~ncial Management Officer, Region I 
R~n Ghe;ardi, Financial Management Officer, Region tI 
Bill Hoff~an, Financial Management Of~icer, Region III 
Conny Char.dler, Financial Management Officer, Regi~n IV 
Richard Walker, Financial Management Officer, Region v 
Ricnard Kenyon, Financial Management Officer, Region VI 
~ary Jo Wallerstedt, Acting Financial Management Officer, 

Region VII 
Al~red Vigil, Financial Management Officer, Region VIII 
William Anning, Financial .Management Officer, Region IX 
~ildred Martin, Financial Management Officer, Region X 
Alan Lewis, Financial Management Officer, Las Vegas 
Rich Ruhe, Financial Management Officer, Cincinnati 
Bill Laxton, Financial Management Officer, RTP-Durham 
Vi~cette L. Goer!, HO Accounting Operations Branch 



SJ.Jsiemund•lndirect Cost Manual for Cost 
Recover.y Purposes (FY 1983 - FY 1986) 



SUE'~tt:'U~t'O I:-Jn !~E:CT COS7 MA.'.:ltTA.Z. 

FOR COST RSCOVER~ ?ORPCS~S 

~v !9~3 t~rough rY l9a6 

OFFICE OF TEE COMPTRC~LER 

OFFICE: OF A.O~!~:!~'r::t.~ TIO~t A?~O RE:SOORC:::S Mi\~ti\GE~ENT 

Ma:-ch 1996 



Su~ject: Recove~y of Superfund Indirect Costs 

Recoverinc the costs of Superfund site clean-up from parties 
responsible· for the contamination will be one of the major sources 
of replenish~ent of the Razardous Substance Resoonse Trust Fund 
(the Superfund) in the years ahead. In that regard, it is critical 
that E?A seek to recover all costs associated with clean-up. These 
costs should include all Cf'i"rect and indirec: costs related to site 
clean-up. 

Indirec: costs are the costs necess~ry to ocerate the orogram 
but which cannot be attributed directly to soecif ic sites. Examples 
include orocram manaaement, indirect salaries and frinae benefits, 
administrative support, rent, and utilities. E?A has developed 
an indirect cost allocation svstem which allocates these indirect 
?ersonnel and orogram overhead costs down E?A's or~anizational 
st~ucture to Suoe~f~nc sites. netet"Tnininc the a~crooriate charaes 
f~r eac~ site is the ulti~ate objective for cost allocation. 

While indirect costs are aenerally unce~stooc and acceoted 
in the business com~unity, they are not nor:nally used in the 
~overnment environment. Accordin~ly, I have direc:ed that this 
manual be prepared t~ Cl) provide an ex~lanation of what indirect 
costs are and how E?A allocated them, and (2) to provide instructions 
to regional financial management personnel for calculatina the amount 
of indirect costs which should be clai~ed in cost recovery actions. 

The Suoerf~nd Accountin9 Branch, Financial Mana9ement Division, 
at EPA P.eadauarters will calculata indirect cost rates for each 
region for each fiscal year, beginnina with fiscal year 1983. As 
rates for succeecing years are calculated, the Financial Hanage~ent 
Division will issue transmittals to keep this ~anual up to date. 

This manual has been provided to regional Financial HanaQe~ent 
Officers, Regional Counsels, Beadauarters Legal Offices (OE'CM and 

·OGC) and all Headquarters and regional Superfund Program Division 
Directors. 

su~gestions for im~rovement or com~ents should be referred 
to George Alaoas, Chief, Suoerfund Accountin~ Branch at FTS 
382-2268. The address is: 

EPA Headauarters 
Superfund Accountin9 Branch, PM-226 
401 M Street, s.w. 
Washington, o.c. 2~460 
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Introduction 

The cur~ose of this ~anual is t~ofold: 

(1) To crovide an exclanation of how EPA's indirect cost 
rates were develoned, an~ 

(2) To exclain how those rates should be used to calculate 
indirect costs allocable to individual Sucerfund sites. 

The f i~st section includes an exclanation of what indirect 
costs are, and why and how they are allocated so that an indirect 
cost rate can be develooed. The curpose of the section is to 
provide an understandinq of how this oc:urs so that Aqency 
recresentatives can become comfortable enouqh with the conceots 
to defend them in ne~otiations and/or litiqation. 

The second section ~rovides t~ose rates that have been 
calculated for each re9ion and an exclanation of how they should 
be apolied to derive indirect costs allocable to a given site. 
These c~sts shoulc be cursued in cos: recovery ac:ions with the 
same intensity as di~~ct costs. 

iii 



Alloc3tion Methodolocv 

T~e pur~ose of this section is to oresent E?A's methodology 
for indirect cost allocation to Superfund sites in an understand
able for::1at for non-accountants. It is intended to assure the 
reader that the indirect costs claimed in cost recovery actions 
have been derived from the most accurate and defensible ~ethodology 
available usin; generally accected accounting crincicles. As such 
c~ese indirec: costs are valid and should be recognized as part of 
t~e total recove~able costs incurred bv the Government in clean-uc 
ac:ions unde~ the co~orehensive Environmental Resconse, Compensation, 
and Liability Ac: CC~RCLA). 

This section ans~e~s relevant auestions a=out Sucerfund site 
indirect costs. The soecific auestions this section addresses 
are as follows: 

• Whac is cos: allocation? 

• Uhy an~ how cic E?A develop an indire~t cost allocation 
methocolo;y for Superfund sites? 

• Uhat cos:s a:e allocated? 

• What is t~e c=nce~taal for:n of EPA's methodology? 

• F.ow does E?~ a~plv the methodolo9y to deter~ine indirect 
cost rates fo~ sucerfund sites? 

• what does a~ i~direct cost rate recresent? 

The answers to these cuestions should provide a sufficient under
.standing of the indirect costs of a Supereund sitP- that the reader 
will accept their validity as recoverable costs. 

What are indirect costs? 

Indirect cos:s are those costs which are necessary to the 
ooeration of t~e pro~ram and suDcort of site clean-up efforts, but 
which cannot be directly identified to the efforts at any one site. 

They range f=o~ costs closely related to site work -- pay 
earned bv on-scene-coordinators while in training or awaiting 
the next clean-up assiqnment -- to costs not so closely related 
to site work -- a por:ion of the Ac~inist=ator's ti~e. ~hile 
these costs are very diffe~ent in their relationship to any 
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oarticular site, both are necessary and are incurred in suooort 
of the site clean-uc oroar3~. 

-
Other examples of indirect costs are: 

- costs of site clean-uo personnel while they are not cleaning 
soecific sites, e.g., training, vacation, sick and holiday pay. 

- all costs of non-site cersonnel, e.q., orograrn manaqers: clerical 
suocort: and personnel, f.inance, contracts and other administra
tive suoport staff. 

- office space costs such as rent and utilities for both site and 
non-sit~ staf:. 

I~ summary, indirect costs are all costs attributable to the 
Suoerfunc oroqraM that cannot be directly ide~ti~ied to a specific 
site. 

What is cost allocation? 

Cos: allocation is the ~ethod by which indirect costs are 
assiqnec to one or more cost objectives. A cost objective is anv 
activitv for which a se~arate measurement of costs is desired. 
Examcles include de~artrnents or services, such as the elean-uo of 
Superfund sites. Cost allocation is done to develo~ the full 
cost of a cost obiec:ive includina direct and indirect costs 
for any nu~be~ cf reasons -- for EPA the reason is cost rei~hurse~ent. 

Whv did EPA develo~ an indirect cost allocation methodoloav for 
Suoerfund s:.tes? 

It is universally acknowledQed by tne business world that 
indirect costs are a real cart of the total costs of any product 
or service. In that context E?A is concerned with indirect costs 

· because they are a real cart of the total cost of resconse at 
hazardous was~e si:es. As such, it is EPA policy to seek recovery 
of •a!l costs ••• incurred bv the Onited States Government.• as 
stated in Section 107 (a)(4)(A) of CERCLA. 

Bow was that methodolocy develooed? 

To orovide a sound and defensible basis for determininQ 
indirect costs, E?A decided to develoc a for:nal indirect cost 
allocation methodoloay. To ensure that the ~ethodologv would 
be based on aoprooriate accountina orinci~les, E?A contracted 
with the international a::ountin~ f ir:n of Ernst and Whinney. 
E:nst and Whinnev was tasked with develooinq an indirect cost 
allocation methocoloqy whicn would most ac:uratelv reflect the 
level of indire:t su~~ort provided to Su~erfunc sites by EPA 
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organizations. This section desc~ibes t~e deci~ion ~akinq crocess 
~?A and E:nst and ~hinney went throuah to dec!de ucon the most 
a~pr~oriate methocolo~y. 

Development of a cost allocation methodolo~y requires l) 
selecting a method .. 2) selecting h.ow to ·accumulate costs, and 3) 
selectinq the allocation bases that lin~ the cost ohjec:ives to 
the costs themselves. An allocation base is that which defines 
t~e various recicients of the suooort provided by an organization 
as well as the procortionate amount of that oraanization's costs 
•hich should be allocated to each of those various recicients. 

Selectina the method 

Selection of a particular ~ethod of allocation is dictated 
hy conce~ns about ac:uracy and practicality. The various levels 
of accuracy provided by each of the qene~ally ac:eoted alternative 
methods is dic:ated ~y the dec~ee to which each method recoqnizes 
t~e conce~t of su~Do~: cenartment interde~endency. The following 
is an illust~ation of this concect. · 

OF:"ICE: 
OF THC: 

COM~T~OLti!:R 

AA FOR SOLID 
WJ\STE AND 
EMERGENCY 

RES'PONSC: 

"", 
OFFICE OF 

EMERGENCY ANO 
REMEDIAL 
lt!:SPONSE 
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:n this ex3~cle, the Comctroller crovides succor: to Data Processina, 
but the suppor: is mut~al -- in reality each su~oor:s the other. 
aoth sucpcrt deoar:~ents, in t~rn, succort the Assistant Admin
istrator for OSWE~ anc OERR, seoaraeely. 

Only t~e c=oss allocation ~ethod adequately recognizes the 
tyoe of suooort deoar:~ent interdependency disolayed in this example. 
The cross allocation mechod is defined as explicitly recognizing 
the ~utual services rendered a~ong all de?ar~~ents. For this 
reason, the cross allocation method is universally considered 
the most aceurate and defensible of all methods. EPA's need for 
just such a ~ethod led to the adootion of this method over less 
ac:urate methods. 

Selectina how to accu~ulate costs 

E?~'s Financial Manaaement Svstem (FMS) is desianed to 
ac:umulate costs by allowance holder. Allowance holders (Ans) 
are resoonsiole for t~e day to day manaqenent of E?A resourees. 
~!lowance holders are ~enerallv identif ie~ wi:h the Assistant 
Acministrat~r CAA) or:anizational level. Resoonsioility for 
control of resour:es is !urther delecated to anc aceounted for 
~Y resoonsibility cen:ers CRCs). Resoonsioility centers are 
usually assianed to division level organizations. This AR/RC • 
design allows identification of costs to oraanization units down 
to division level. The aoility to accumulate costs bv division 
enable~ Erns: and Whinney and EPA to study EPA's organizational 
units at the civision level for suooort relationships to other 
organizational units: to the Superfund oroq=arn: and to Su~erfund 
sites, the fina! c~s= o=jectives. 

Selec:inc t~e allocation bases 

Cos: accounting literature crovides ~uidance and princioles 
governing the seleetion of bases used for distri~utinq suoport 
costs. The guidance and orincioles are auite technical and are 
not presented here. However, Ernst and Whinney adhered to those 

·crinciples in selectinc the allocation bases that best reflect 
the sucDort crovidec by each of those or;aniza:ions which are 
allocable within :he orincioles of cost atlocation. 

What costs are allocated? 

EPA's funcinq generally falls into accrocriations for 
Salaries and Ex~enses, Research and Oeveloo~ent, Abatement and 
Control, Construc:ion Grants, Buildincs and Facilities, and 
Suoerfund. !ncirec: costs that are allowable for allocation -
i.e., costs that suo~or: Su~erfund -- are ex~ended fro~ E?A's 
aoprooriations for Salaries and Ex~enses and for Suner:unrl. 
T~erefore, only cos:s ~aid from those two ao~rocriations were 
reviewed for possi~le allocation. 
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Wit~in those accropriations, costs scec!f 1cally excluded 
:?'~~ alloc3tion are l) cacital costs. which are considererj 
inves:~ents rather than oper3ting e~=enses relate~ to a given 
!iscal year, and 2) costs charged direc:ly to Sucerfund sites, 
i.e., direct costs. Scecifically, the indirect costs which are 
alloc3tec are as follows: 

• salaries anc fringe benefits 
• EPA travel and trans~ortation 
• rent, co~munications, and utilities 
• crinting and reororiuction 
• sucnlies and materials 
• other eontraetual services. 

What is the conce~tual fo~ of E?A.'s me~~ocolocv? 

E?~'s cos: allocation ~ethodolocy is a three staae crocess 
~~ich allocates the incirec: costs fro~ hiqhe?' level oraaniza
:i~ns cowr. ~?A'S orqanizational St?'uc:ure t~rouch t~o inte?:"rnec
iate leve~s to t~e final cost obiectives -- Suoer:~nd sites. 
:-~~ firs: inte:-:ne-=iac.e le'.rel is t!"le Assistant Ad:ninist?"ator 
o=;aniza:ional level, and the second in:er~eciac.e level is the 
recional oro~ram division or:anizational level -- that whic~ 
works most closely with the Suoerfund sites themselves. 

Stace t 

T~e firs: Stace's basic function is to allocate Headauarters 
suopor: cos:s to the Acency's major •Assistant Ac~inistrator (AA)• 
or;anizational level, i.e. ~eadauarter's Progra~ A~s -- Pesticides 
and Toxic Suostances: Air, Noise and Radiation: Water; Research and 
Oevelocment: and Solid Waste and Emercency Res~onse COSWER} -- and 
Regional AC.~inis:rators CRAs). An organization chart for EPA 
Headauarters is present~d at the end of this section (~aqe I-~) 
to aid this discussion. Temcorary cost cools are created to 
receive the allocation to t~e •AA• level. Dollars allocated to 
the cos: pools for the Headauarters cro~ra~ AAs for Pesticides 
and Toxics: Air, Noise and Radiation: Water: and Research and 
Oevelocment are not brouaht forward to S~ace 2 for allocation to 
lower organizational levels because they are non-allocable. 

They are considered non-allocable to Sucerfund because with 
the excection of· Research and Oevelocment, they do not sucport 
Suoe~fund. While Researc~ and Develoc~ent does suoport Superfund, 
t~e beneficial relationshiD to actual site work is often tenuous. 
Accordingly, we did not allocate it. The cost pools formed in 
Staqe l to acc':Jmulate costs that are allocated to the AA for 
os~~R and the Recional Ac~inis:=ators are broucht for~ard to 
s~a~e 2 for further allocation because 05~~~ suonor~s Suoerfund 
anc the Re~ional Ac~inist?"ators succor~ their regions. 
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Stace 2 

The second s:age's basic functions are Cl) co allocate the 
allocable-cost pools formed in Stage 1 (OS~ER and the Regional 
Administrators) to lower oraanizational levels (division level) 
within OSWC:R and the Reqions, (2) to allocate OSWER administrative 
support organizations to lower level OSWER organizations and (3) 
to allocate Regional administrative office costs (the Regional 
Administrator, Regional Counsel, Policy and Management, etc.) 
suoport costs to regional croqram divisions (Air Management, 
Waste Management, Water Mana~e~ent, and Environmental Services). 
~he authorized re~ional organization chart is presented at the 
end of this section (cage I-9) to provide a visual representation 
of regional organizations. 

~tace 3 

The third Stace's basic functions are l) to allocate lower 
level OS>1ER organizations to three final cost cools -- Suoerfund 
sites, Suoe~:unc in ~ene~al, and non-Su~erfund: and 2) to allocate 
re~ional prog~a~ division costs to those same three final cost 
pools. Re;ional indirect cost rates can be calculated after 
c~sts have been alloca:ed in the third and final stage of the 
allocation. 

Automatina the allocation of costs 

E?A chose to auto~ate the allocation because the cross
allocat ion methccologv adocted by EPA involves many recetitive 
calculations. ~?~ chose to use Erns: and Whinney's cross-allo
cation software (~OVCOS7). This software is also used by several 
State and local qoverrunents to perform their indirect cost allo
cations. In that context, t~e GovcnsT software has been apnroved 
by several Federal ~overnment agencies for use by State and local 
governments in determining indirect costs that are allocable to 
Federal programs and allowable for reimbursement. 

now does ErA a~olv the methodoloav to determine indirect cost rates 
for Suoer:und sites? 

The basis on which costs are allocated from regional crogram 
divisions to Superfund sites, Superfund in general, and non
Superfund cost pools is accordin9 to the proportion of regional 
progra~ division emoloyee hours charged to each of those categories. 
This allocation basis is used because Ernst and Whinney and E~A 
studied regional oro~r~~ divisions and determined that where the 
employees of those divisions char9ed their time was the best 
measure o: support provided to each of those categories by those 
civisions. Once costs have been allocate~ to the final three 
cost cools mentioned above, ErA calculates an indirect cost rate 
for each reqion. Using their individually derived rate, each 
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reqion can applv incirec: costs to eac~ oe its inrlividual Suoer
fund sites. 

The r3te for any reaion is calculated by di~idina the costs 
allocated to that region's Suoerfund site cost pool by the number 
of regional Drogram division hours charaed to sites. For example, 
if the total cos: allocated down EPA's oraanizational structure 
to a region's Superfund site cost pool is Sl,500,000, and the 
total regional prcgra~ division hours charged to that region's 
sites is 21,000 hours, t~e indirect cost rate for that region is 
571 per hour of regional crogram division labor. 

51.soo.ooo = 571.43, or 571 rounded to the nearest doltar. 
21,oon 

what does the indirec: cost rate recresent? 

Using t~e a~ove examole. assume that t~e re~ion had only 
:hree sites, anc t~e 21,noo reaional pr~qran division hours were 
c~arged to sites as follows: 

Sica ~ = l,nno hours 
Site s = 15,000 hours 
Site C = S,000 hours 

Total = 21,~oo hours. 

Indirect cos:s fo: those sites woulrl be as follows: 

Site A i~direc= costs = S71 x l,Oon hours = s 71,000 
Site 8 indirect costs = S71 x l~,000 hours = Sl,065,000 
Site C indirect costs = S7l x s,noo hours = s 355,000 

Total s1,soo,ooo. 

"The rate is merely a means of determining an individual site's 
share of the indirect cos:s allocated to the Sucerfund sites cost 
pool. 
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E~A I~cir~c: Cost Rat~s and Exolanaticn of use 

This section has f~ur our~oses: 

1) provice rules to follow in acolving regional 
indirec: rates to individual Supe~fund sites: 

2) issue instructions for includinq indirect costs 
in a site's cosc documentation packaqe: 

3) crovide t~e regional indirec: cost rates for 
eac~ rec;~on and fiscal year: 

4) crovide a worksheet to calculate the indirect 
cos:s to be claimed in a Sucerfunc site's cost 
rec::Jve:-v ac:ion. 

~ules for ~oolvinc t~e Ra:e~ 

:Rule I l 

A recion's incirec: c=st rate ~us: onlv be acolied to hours 
char::?ed co a s1ce o., recional croaram d1v1s1on ce.:"sonnel. This 
is because tnat r~ce has heen derived by d1v1c1na the indirect 
c::Jsts allocated to a re~ion's Superfund site cost ~ool by only 
the nu~ber ~f hours char~ed to sites by reqional nrogram division 
~ersonne!. Fo~ exarncle, ex~anding the exa~cle used in Section I, 
assume the tota~ nu~be= of hours charqed to sites is as follows: 

Reqional ? ?:' 0 c; ?:'.a r.t Reqional Ac?'tinistra:ive Readqua rte:::-s 
Divisions Divisions Off ices 

Site A 1,000 200 sn 
Site B 15,000 3,500 2,onn 
Site c 5,000 1,500 500 

Total 21,nnn 5, 2110 2,ssn. 

If the S71 rate was acplied to all regional hours c:narqed 
to sites in the i::eg ion, t!'le total calculateti indirect costs 
for sites would be: 

Site A: ( 1,000 hours + 200 hours) x Sil = s 85,200 
Site B: (15,000 hours • J,snn hours) x 571 = Sl,313,500 
Site C: ( 5, nno· hours • l,St)O hours) x S7l = s 461,500 

Total: c21,onn hou::-s + s,2on hours) x Sil = s 1, e 6 n, 200. 
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This calculation of indi=ect costs is obviously incorrect 
because the total indirect costs allocated to t~e region's 
c~st pool for Su~e=fund sites was only Sl,500,000 as develoced 
in s~ction I. T~is examcle reflects the c=itical importance of 
this rule.-

Exceotion to Rule 11 

There is one and only one excection to rule tl. The 
exceotion acclies onlv to reqions 3 and 4. The exception is 
reauired because the accounting structure of re~ions 3 and 4 do 
net permit distinction between program division and administrative 
division hours. Therefore, the total regional division hour 
c~a=;es was the allocation basis used to allocate costs from 
regions 3 and 4 croaram divisions to the Suoe~fund site. Sucerfund 
in general, and non-Suoerfund cost pools. 

Adcitionally, the indirect cost rates for re~ions 3 and 4 
were derived hy dividinq costs allocated to the Suoerfund site 
cos: pool oy the nu~~er of hours charqed to sites by all regional 
divisions (progran and administ=ative). Therefore, regions 
3 and 4 ~ust aooly t~ei= indirect cost rates to all reqional 
hours charged to a si:e in order to calculate the correct amount 
of indirect costs for that site. 

Rule 12 

The indirec: cos: rate for a fiscal vear must onlv be 
aoclied to hours t~at relate to that fiscal vear. Cost accounting 
pr1nc1~les dictate t~at 1nd1rect cost rates snould be calculated 
for a s~ecif ic period of ti~e, gene=ally a fiscal vear. EPA 
calculates incirect cos: rates for each fiscal yea=. E?A uses t~e 
latest calculated rates as crovisional rates until the next 
fiscal year's rates can be calculated. 

Inci~ect costs and the cost documentation cackace 

This manual is in~ended to suoport and defe~d the indirect 
costs that are ~eing claimed in cost recovery actions. It has 
been written for the non-accountant to best serve that role. 
Therefore, the indirect cost oortion of the cost documentation 
package should consist of a cocy of this manual with only the 
applicable regional rate reference sheet and calculation work
sheet. Any reauirements for a more detailed discussion of EPA's 
indirect costs clai~ed should be directed to the Superfund Accoun
ting Branch. 
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Indirect cost rate refe~ence sheet and worksheet 

The remainder of this section crovides, by reqion, the 
indirect cost rates for each fiscal vear and a worksheet that 
will displ~y the apclication of a region's indirect cost rates 
which oroduces the amount of indirect costs claimed in cost 
recovery for a Sucerfund site. The comoleted worksheet and a 
copy of this manual should serve as the support and documentation 
of the amount of indirect costs claimed. The tullv documented 
regional croqram division hours on which a site's indirect 
costs are calculated are, and will continue to be, oart of the 
documentation for direct site costs. 
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UPDATED REGIONAL llEP'EllENCE AND WOlUtSHEETS FOR. CALCULATING 

INDIRECT COSTS FOR. COST. RECOVDY PlJlU'OSES ARE ATTACHED 

TO THE SUPERFUND Im>IREC'I COST UPDATE MEMORANDUM ISSUED 

BY VINCETTE L. GOElU., DIREC'IOR. OF FINANCIAL MANAGEME?rr 

DIVISION ('r.!-226) 



Superfund Indirect Cost Update 



..;'fd~. 

(·Ai 
~ ~ UNITED STATES ENVIRONMENTAL PROTECTJON AGENCY 

..,..,.L ,,_,..F-'~ WASHINGTON. O.C. 20460 

MEMORANDUM 

SUBJEC~: Superfund Indirect Cost Update 

FROM: 

TO: 

Vincette L. Goerl, Director 
Financial Mana9ement Division (PM-226) 

Assistant Regional Administrators 
Regional Management Division Directors 

Gene Lucero, Director 
Office of Waste Programs Enforcement 

Edward E. Reic~ 
Associate Enforcement Counsel 

For Hazardous Waste Enforcement 

OFFICE OF 
AOMINISTRA TION 
ANO RESOURCES 

MANAGEMENT 

In Ma:ch, 1986, the Comptroller issued the Superfund Indirect 
Cost Manual for Fiscal Years (FY) 1983, 1984, 1985, and 1986 which 
provided indirect cost rates to be used in Superfund cost recovery 
actions. The manual also furnished guid~nce on t.~e application 
of the rates alon9 with an explanation of the methodology employed. 

The purpose of this memorandum is to update information con
tained in the manual by (l) providing new rates for FYs 1983-86 and 
a provisional rate for FY 1987, (2) clarifying the distinctions 
between provisional rates and final rates, and (3) apprising you of 
our plans regarding indirect costs during FY 1987. 

Attached are revised pages to the Manual providing the new 
rates which should be usec by the regional financial management 
offices in computing indirect costs for cost recovery actions. 
The rates should be applied in the same manner as explained in 
Section II of the Manual. You will note that the rates for FYs 
1983 and 1984 are labelled "Final" while the FY 1985-87 rat.es are 
ter.ned "?rovisional." The general distinction is that final rates 
are based on the actual costs incurred during the year, whereas 
provisional rates are interim, temporary rates to be used until 
actual costs are known and final rates can be computed. EPA's 
policy for determining provisional rates is to use the rates from 
the latest fiscal year for which rates based on actual costs have 
been computed. Since FY 1984 is the latest such year, the FY 1984 
rates are used as provisional rates for 1985-87. 



In addition to beinq based on the actual incurred costs for 
the year, final rates also reflect adjustments recommended by 
auditors f:om the Office of the Inspector General (OIG). The OIG 
has completed most of the fieldwork on audits of FY 1983 and 
1984. They have recently bequn the FY 1985 and FY 1986 audit. 

Ideally, final rates should be the basis for determining the 
indirect costs allocable to a site since they are based on actual 
costs. In reality, many cost recovery actions are scheduled for 
completion before final rates are known. In such cases, it is 
acceptable to use the provisional rates. EPA's policy of provisional 
rate deter.nination based on latest known final rates is a common 
and accepted prac:.ice utilized by numerous government contractors 
and grantees. ' 

our goals regarding indirect costs for FY 1987 include the 
following: 

l. Computa~ion and issuance of FY 1985 and 1986 final rates. 

2. Analysis of t~e rate computation methodology for possible 
revisions. 

J. Evaluation of t~e existing indirect cost documentation with 
an eye towards revision (e.g. t.~e Manual) and/or issuance 
of new material. 

4. Conduc~ing t=aining courses or workshops on indirect costs 
for Regional and Headquarters personnel. 

s. Examining tne feasibility of incorporating indirect costs 
into the Super:und accounting and financial reporting process. 

The at~ached pages shou1d be substituted for the corresponding 
pages in the Manual. Please direct any questions or comments to 
William Cooke of the Superfund Accounting Branch on (202) 382-2880. 

Attachments 

ec: David P. Ryan 
Budget Division 
Regional Comptrollers 



ROOION I 

Reference Sheet For CalculaUng Indirect Coste For Cost Reoovery 

neglm I's In•Jlrect Cost Rate 
rer Ol rect labor llour 1 

Final 

FY 1983 
$ 62 

FY 1984 
$ 60 

Provisional 

FY 1985 FY 1986 FY 1987 
-$ 60 $ ro $ ro 

l\llCMBnce llohler/Responslbl'llty Centers To Wh.lc11 The Inc.llrect Rate Should Ile l\(l>Uecla 

COde Title Year AIJ>llcable (X) 

FY 1983 FY 1984 FY 1985 FY 1986 FY 1987 

OlC l\lr Dlvlelm x x x x x 

OlL Water Divlslm x x x x x 

OlN Enviroomental Service Divisim x x x x x 
I 

OlR Waste Management Division x x x x x 



F'( 1903 

f'Y 1904 

FY 1905 

FY 1986 

FY 1907 

tbrkeheet For calculating Indirect Costa For Cost Recovery Purposes 

Direct lloors (i.e., Total Regional llrura) 

me· OlL OlN OlR 

Total Jlrura X Jlate 111 Subtotal 

$62 

$60 

$60 

$60 

$60 

'IUrl\L INDI REX:'r C05'IS 'IU 
ClAIM IN a:sr REXX>Vm.Y 

---=-::a.. 'II •• 



RFDIClll I I 

Reference Sheet For calculating Indirect Costs For Cost Reoovery 

ne<Jlm ll'a Irrllrect Cost !late 
rer Direct Laoor Hairs 

Final 

FY 1983 
$ 60 

FY 198'1 
$ 60 

l\llCMance flolder/Responslbllity Centers To Which '111e Incllrect !late Shool<l De l\wlied: 

Code Title Year l\pplicable (X) 

I 
Provisional 

FY 1985 FY 1906 
$ 60 $ 68 

FY 1983 FY 1984 FY 1985 FY 1906 FY 1997 

02C carlbbean Field Office x x x x x 

02D 0ne~ge~!=f and Remedial Response Division x x x x x 

02M l\.lr and Waste Mana9e1mnt Division x x x x x 

02N Water Mangen~nt Division x x x x x 
. 

02P Envirmmental Services Oivlslm x x x x x 

FY' 1987 
$ GB 



l1EGION III 

\iorksheet For calculating lnllrect Coste For Coat Recovery l"urposes 

Direct ltoors (Le., Total neqional llcA.1re) 

FY 1903 (Final) 

FY 1984 (Final) 

F'l 1985 (Provisional} 

FY 1986 (Provisional) 

FY 1987 (Provisional) 

'l'otal llous X Rate = Subtotal 

$52 

$52 

$52 

$52 

$52 

rorl\L J.NDI RErr coom 10 
ClAIH IN <nrl' RfXXJVERY 



F'{ 1903 

F'l 1984 

FY 1905 

FY 1906 

FY 1987 

tbrkeheet For Calculating Indirect Costs For Cost Recovery Purposes 

Direct lb.Ira (i.e., Total lleglonal llours) 

02C ·020 02N 02P 

Total lb.Ire X llate • Subtotal 

$60 

$68 

$60 

$60 

$68 

'IUrl\L INDI~ costs 'ID 
CIAIM IN ca;T REXX>vmY 



IU!XUOO IV 

\obrkelleet For Calculating Indirect Coete For 0:'9t Recovery Purposes 

Direct lb.Ire (i.e., Total Regional llours) 

FY 1983 (Final) 

' 
FY 1904 (Final) 

FY 1985 (Provisiaial) 

FY 1996 (Provisional) 

FY 1907 (Provlalonal) 

'l'otal Jlours X nate -= Subtotal 

$59 

$54 

$54 

$54 

$54 

rorAL INDimrr cans ro 
ClAIH IN CDn' RBDVmY 



Reference Sheet For calculating 1001.rect Costs For Cost Recovery 

Reglai V's I~Jlrect Cost Rate 
rer Direct IAloor llour: 

Final 

FY 1903 
$ 71 

FY 1994 
$ 61 

l\l lownnce llol<ler/Respa1slbllity Centers To Whlc11 111e lrwJlrect Rate Shallll De l\ppliech 

C..b.le 1'ltle Year Applicable (X) 

fY 1903 FY 1904 FY 1905 

OSE Dir. Office Waste Mc}nt/anerg. Respaise x x x 

OSF* Waste Management Dlvlslm - Superfuncl x x x 

OSG llazardoua Waste Enforcement 8rAnc11 x x x 

0511 Great Lakes Coordinator x x x 

05L Air Division x x x 

OSP Water Dlvisim x x x 

osa Waste Manage111!Jlt Division - Non-Superfund x x x 

OSR Ebviraimental Services Division x x x 
i 

05W Central: Regional Lab x x x 

OSY Eastern Office x x x 

osz S&/\ Central District Office x x x 

Provisimal 

FY 1995 FY 19B6 FY 1987 
$ 61 $ 61 . $ 61 

FY 1906 FY 1987 

x x 

x x 

x x 

x x 

x x 

x x 

x x 

x x 

x x 

x x 

x x 

* -OSF wns nnergency zmd Reme<'Ual Response nnmc11 ln FYs 1903-06 but 1tc~1eU1eless sho.1ld he used ln ca la.1 l Ctt i nrJ 
t mll rer.t ~tR for thooe yen rs. 



FY 1983 

FY 1984 

FY 1985 

FY' 1906 

Fr 1907 

Page 1 of 2 

Sl'l'E t I SITE NN-1E1 

Wor'ksheet For calculating Indirect Costs For Cost Recovery Purposes 

Direct lb.Ire (i.e., Total Re<jlooal Ito.ire) 

OSE OSF 05G 0511 OSL 

Total lloors X Rate = Subtotal 

$71 

$61 

$61 

$61 

$61 

SUD-'IUl'AL INDl REX!r COOTS 'IO 
Cl.AIM IN aE'l' REXXJVERY 
(transfer to page 2) ·. a:l::a a 



FY' 1903 

FY 1994 

FY' 1985 

F'Y 1900 

FY 1907 

Page 2 of 2 

mGIOO V 

'*>r'ksheet For Calculating Indirect Costs For Cost Recovery PUrposes 

Direct lb.1rs (Le., Total Regional lloors) 

05P oso· 05R osw 05Y osz 

Total Hours X llate ... Subtotal 

$71 

$61 

$61 

$61 

$61 

Subtotal this page 

'IUrl\L INDIRErl' COO'IS 'ro 
CLIUM IN Clli'l' REXDVmY 



REGIOO VI 

Reference Sheet For calculating Indirect Costs For Cost Recovery 

Reglm Vl'e Incllrect Cost Rate 
rer Direct 1.abJr llourr 

Final 

FY 1983 
$ 66 

FY 1904 
$ 60 

' l\llCMBnce llolder/nespcnsibllity Centers To Which 111e In<Jlrect Rate Should De l\wllec11 

Code Title Year l\pplicable (X) 

FY 1983 FY 1984 FY 1985 

0611" lloustm Lab x 

06J l\lr, Peetlcldes ' Toxics Dlvlelon 

06K Water Management Dlvlelm x x x 
i 

06LH llar.ardous Waste Management Dlvlslm x x x 

OOH Ehviraimental Services Divlslcn x x x 

f Provisional 

FY 1985 
$ 60 

FY' 1986 

x 

x 

x 

x 

x 

FY 1986 
$ 60 

FY' 1987 

x 

x 

x 

x 

* 0611 was Management Divlsioo in FYe 1983 ard 1984 and shoold not be used to calculate indirect costs 
those years. 

*" 06L was l\lr & Waste Management Divislm in FYe 19Bl-1995r but, l'Oltheless, shoold be used in 
calculating indirect ex>sts for those years. 

FY 1987 
$ 60 

for 



FY 1983 

FY 1904 

FY 1985 

FY 190G 

FY 1907 

llOOION VI 

Worksheet For O!lculatill<J Indirect Costs For Cost Recovery Purposes 

Direct llrure (Le., Total Regional llrure) 

0611 06J 06K 06L OCiM 

'l'otal llours X llate = Subtotal 

$66 

$60 

$60 

$60 

$GO 

'IUl'AL INDIR.ECl' CCBl'S 'IO 
CI.AIM IN CCBr RBDVERY' 



IU!XUOO Vil 

Reference Sheet For Calculating Indirect Costs For Cost Recovery 

neglm Vlt 'a ln.llrect Cost Rate 
rer Direct Labor lb.lrs 

Final 

FY 1903 
$ 69 

FY 1994 
$ 65 

l\.llowance lblder/Respcnsiblllty Centers To Whlc11 111e Indirect llate Shouhl De l\ppllec11 

Cocle Title Year J\JFlicable (X) 

FY 1903 FY 1904 FY 1905 

07C 1\.i r and Water Management x x x 

07K Water Management Dlvlalon x x x 

07L Air and Toxics Dlvialal x 

07H Envlra11111!ntal Services Dlvlslal x x x 

07W Waste Management Dlvlalm x 

f Provisional 

FY 1995 FY 1996 
$ 65 $ 65 

FY 1986 FY 1987 

x x 

x x 

x x 

x x 

x x 

FY 1987 
$ 65 



FY 1983 

FY 198'1 

FY 1985 

F'Y 1900 

FY' 1987 

REXJION VII 

Wor'keheet For calculating IOOJ.rect Costs For Cost Recovery Purposes 

Dlrect Ilaire (i.e., Total Regional ltrurs) 

07C 07K 011 .. 07M 07W 

Total llrurs X nate = Subtotal 

$68 

$65 

$65 

$65 

$65 

rorl\L INDIREa' COSTS 'l'O 
CI.AIM IN cxsr REXDVmY 



RmlON Vlll 

Reference Sheet For Calculating Indirect Costs For Cost Recoverx_ 

neglci1 VIII 'a lnrJlrect Co9t Rate 
rer Direct l..abor lloor: 

Final 

F'l 1983 
$ 60 

F'l 1904 
$ 62 

l\llowance llolder/rtespcnslblllty Centers To Which "n1e Indirect rtate Shool<l ne l\rt>lled1 

Cc:xle Title Year l\ppllcable (X) 

FY 1983 FY 1984 FY 1985 

Water Divlalm x x x 

OOL Air and llazardooa Material Divlalm x x x 

091• Envirmmental Services Dlvlalcn x x x 

00R Mcntana x x x 

oes Air and llazardous Material Branch x x x 

Provisioncil 

FY 1985 
$ 62 

FY 1986 

x 

x 

x. 

x 

x 

FY 1986 
$ 62 

"1987 

. x 

x 

x 

x 

Survelllrmce nn<l l\nalysis Olvlslon in FYs 1983-1906: rut, nontheless, should be used in 
mlc\llating indirect costs for those y~i· 

FY 1907 
$ 62 



FY 1903 

FY' 1984 

FY' 1985 

FY 1906 

FY 1907 

ltOOION VIII 

Worksheet For calculating Imirect Costs For Cost Recovery Purposes 

Direct lb.Ira (i.e., Total Regional llours) 

OOK OOL OCM OOR oos 

1'otal llours X Rate = Subtotal 

$60 

$62 

$62 

$62 

$62 

TOrAL DIDIRF.X:'r COOTS TO 
CIAIM IN coor RfXD'IERY 



RmION IX 

Reference &11eet For calculating Indirect Costs For Cost Recovery 

neglcn IX'e Inrllrect Cost Rate 
l'er Dl rect Labor llours 

F'{ 1983 
$ 65 

Final 

FY 1984 
$ 63 

l\ll<Mnnce llolc.1er/Responsibllity Centers To Which The InrUrect llate Sha.lld De l\pplied1 

C.ocle Title Year l\pplicable (X) 

I 
Provisional 

FY 1985 
. $ 63 

F'{ 1986 
$ 63 

FY 1987 
$ 63 

FY 1983 FY 1984 FY 1985 FY 1986 FY 1987 

09K Toxics and Waste Management Divisla1 x x x x ·x 

09L Water Ma!189en1!1lt Dlvielon x x x x x 

09H l\ir Manigement Dlvlaia1 x x x x x 



FY 1983 

FY 1984 

FY 1905 

FY 1906 

FY 1997 

RmION IX 

Worksheet For Calculating Indirect Coste For Cost Recovery Purposes 

Direct llo.1rs. (i.e. , Tot.al Regional lloora) 
I 

09K 09L 09M 

Total lb.Ira X rtate • SUbtotal 

$65 

$63 

$63 

$63 

$63 

rorl\L INDI~ C001S 'ro 
CIAIM IN OOST Rl!XDVERY 



RmION X 

Reference Sheet For Calculating Indirect Costa For Cost Recovery 

Reqlm X'e Inc.llrect Cost Rate 
rer Olrect ls,b:>r Ito.tr: 

FY' 1983 
$ 611 

Final 

FY 1984 
$ 61 

l\l l<Mance llolder/nespooaiblllty Centers To Which 111e In<llrect llate Should Be l\pplied1 

Ccx1e Title Year l\Eplicable (X) 

Provisional 

FY 1905 
$ 61 

FY 1986 
$ 61 

FY 1907 
$ 61 

FY 1983 FY 1984 FY' 1985 FY 1986 FY 1987 

100 

lON 

lOR 

tor 

UM 

"lOC was 

1\1.r and Toxics Dlvleim 

l\laska Operations Off ice 

Water Divieim 

llazardoos Waste Division 

F.nviraunent.al Services Divisim 

Orepl Operatioos Of flce 

Idaho Operations Off ice 

Wasl1ington Operations Off ice 

x 

x 

x 

x 

x 

x 

x 

x 

x x 

x x 

x x 

x x 

x x 

x x 

x x 

x x 

anergency Response in FY'a 1903 and 19B4r but, nonetheless, shoold be used in 
calculating indirect costs for those years. 

x x 

x x 

x ·x 

x x 

x x 

x x 

x x 

x x 

1\.lr aml Water Prograne Olvlelon in FYe 1903 m-1 1904i b.at, tlCA'letheless, sha.llcl be used in 
calculating indlrect costs Cor those yearF 

r.11rvPI 11 Anr.P. nn1l "'""'1ynl!1 nl vlnlnn in f'Y!1 1901 ;ul<l 190'1: hut, 110nP.thP.lP.c;s, shoulrl he. used in 



Page 1 of 2 

Worksheet For Calculating Indirect Costs For Cost. Recavely .Purposes 

Direct lloors (i.~., Total Regional lloors) Total Ila.Ire X Rate = Subtotal 

l~ 100 .1Q1 .100 ·lOP 

FY 1983 $64 

FY' 1984 $61 

FY' 1985 $61 

FY 19~ $61 

FY 1987 $61 

SUD-'IUrAL INDI RB:'l' COO'IS 'IU 
CIAIH IN asr REXDVERY -™--=-=-=•:a• 
(transfer to page 2) 



FY 1981 

FY 1984 

FY' 1905 

FY 1996 

FV 1997 

Page 2 of 2 

REGICN X 

Worksheet For calculating Indirect Costs For Coat Recovery Purposes 

Direct lloura (l..e., Total Regional llours) 

lOR IOT lOW 

Total Ila.Ira X nate = Subtotal 

$64 

$61 

$61 

$61 

$61 

Subtotal this page 

'IUrAL INDIRECI' COOl'S 'JO 
aAIH IN ~r RlmVmY 



S4perfund Site Allowances 
(eomptroller Policy Announcement 

Number 87-07) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20480 

I 
I I~""\ 

'!.I JI ... -,N~ ~.// ,,/.- COMPTROLLER POUCY ANNOUNC£~E~T 
I~ No. 97-1)7 

ME'~RANDUM 

SUBJECT: 

F~OM: 

TO: 

David P. 
Comptrol 

Assistant Regional •dmin1 
Managellll!nt Oiv;sion Dire 
Senior Budget Off1cers 
Regional Comptrollers 

CF=•-:; OF 
.:.o~.1111:1sr~.i. rrc:11 
.vie ~!:SOUACSS 
MA~ • .:.GaMe~r 

Thh policy announcement introduc:es a separate Adv;ce of Allowance for 
C:!'"ta1n Superfund ext:""!lmlral s1te activit1es and describes the policies and 
,rcce~~res necessary to implernent this new allowance. Because the Regions are 
tie only current recipients of site-specific response extramural funding. 
these new Site Allowances will be issued only to t.,e -Regional Of'fic:es. They 
will provide a separate extramural dollar allowanca for Superfund Removals. 
Remedial Oesigns (RO) and Remedial Actions (RA). and will d1stribute the Design 
and Action allowances by site. 

BACICGROUNO 

This poHcy announcement is one of a continuing series of improvements 
be1ng implemented to n:-engthen the Agency's funds control procedures. .The 
new Site Allowances w; 11 c:antribute ta improved funds control in a number of 
ways: {l) they provide a fiscal management str-ucture that ensures the Superfund 
program is executed accorcUng ta Congressional and Agency plans. (Z) they 
separate the do 11 ars into reHonab 1 e 1111nagement uni ts without the 1 oss of 
flexibility afforded by the large site response program element. and (3) they 
augment tracking and planning activi~ies conducted through the Superfund 
Comprehensive Accomplishlnen~s Plan fSCAP) by imposing fonnal Agency funds 
control requirements on key activities. • 

POLICY 

In the past. each Region recehed a 11 of its Superfund dol 1 an f n one 
allowance. Effective with implementation of this policy. each Region wtl_t 
receive two separate Superfund allowances: a Site Allowance and a Regular"' 
Superfund Allowance. 



_,_ 

The 1!!!, Allowance w1ll be d1v1ded 1ntc three categor1es: 

1) Removal Actions - Extramural Only. Th1s por:ion of the allowance w1ll 
prov1de funding for emergen::y as well as non-.emergency removals, and will not 
be issued s1te specifically. 

2) Remedial Design - Extramural Only. This portion of the allowance will 
be issued site soecifically, listing the funding provided for each design by 
site name, stte ID number and dollar amount. 

3) Remedial Action ·Extramural Only. Thh portion of the allowance wfll 
also be issued site SDecifically, listing the funding provided for each remedial 
action by site name, site ID number and dollar amount. 

The Reoular Suoerfund Allowance wnl contain all of the remaining Super
fund dollars for tne qe<non. fhu includes all intramural dollars and all 
other Sugerfund extramural funds (e.g., s1te 1nspec:tions, investigations and 
feasibtHty studies, c°'""'un1ty r-elations, management assistance, etc.). This 
allowance will not be issued site specifically. 

IDENTIFICATION OF THE SITE ~LLOWANCE 

The Site Allowance will be r-efer-r-ed to as the 0 Alpna" allowance since 
it will include an •A" in tne Allowance Holder field. For example, Region V's 
regular Super-fund allowance 1s 1ssued to Allowance Holder •os•, while the Site . 
Allowance wHl be 1ssued to Allowance Holder "SA". Region X's Site Allowance 
will be identified as •oA" (zero, A). In tMs way, tne allowance and the 
ac=:ount numbers estab11sned from it will be uniquely identified as intended 
for site-specific purposes only. This will allow obligating officials to ensure 
that funds issued flor RD/RA and Removal activities 1n the Alpha allowance are 

• not used for other act1vit1es. 

REPllOG~AMMtNGS 

The in1tiat quarter~y Su~erfund Site Allowance will De developed ~ased an 
the'program's SC~D. Any modifications to that initial plan would be submitted 
through bath the SCAP adjusuient/amendment process and through the standard 
change reauest process, thus revising the next allowance to be issued. Change 
requests will :>e reauired ta reprogram dollars among Superfund acthities on 
the Stte Allowance (even H the site remains the same), betwen sites under 
the same Superfund activity, and between· any portion of the Stte Allowance and 
the regular Superfund allowance. Each change request should equal a net 
change of zero dollars and should grovide a detailed explanation as •to why 
resources are being snifted among activit1es and/or sites. Requests for 
additional resources should he submitted directly to the Office of Solid Waste 
and Emergency Response (OSWE~). 

SUBMISSION OF CHANGE ~EOUESiS 

Chanae reouests from tne ~ec1ons s~ould be suomitted to tne Budge~ D1vision 
with a coav to OSwE~'s Resource ~3n~ae~ent St!ff. OSWE~ w;11 rev1ew the reauests 
t:> ertsure ·that :ne cnanc;e "''!:ues~ ·is c::ins 1 'i~e": wit~ :ne SCAP and wi 11 tnen 
for-ware: the request to t!te Bu:19et :>1 ... 1s1or. for fin?~ acproval. ~ot1fi.:at1on 
of apor"ova 1 wi11 !>e par: o., :ne nol"l:lc! · c~an9e rec!Jes: ana SC~P uodate process. 



-3-

In Or"der" to r"educe paper"wcr"k:, electron; c systems for your" use t n trans
m1tti n9 SCAP adJuStllll!nts/amendments and cnange r-equens will be established. 
Instructions on these systems will be issued in the near future. 

MONITORING COMPLIANCE 

The Budget Division will monitor obligations against the Site Allowance on 
a mantnly basis. If an Allowance Holder exceeds the Removal allocation or any 
one of the Remed1a1 Design or Remedi a 1 Act i ~n s 1 te a 11 ocat i ans, the Budget 
Division w111 nat1fy the Allowance Holder and request resalut1an of the over
ob11gat1on. If the Allowance· Holder does not sODm"lt a change request, decann1t 
or deabligate funds, or effect corrections tn the Financial Management System 
as necessar"Y, the Budget Division will initiate reprogranan1ng frOll the Allowance 
Holder's r"egular Superfund allowance. Repeated violations of site or activity 
allocations may result in partial or total withdr"awal of the Allowance Holder's 
Stte Allowance. As is standar"d Agency policy, if an Allowance Holdel"' exceeds 
eitner the Regular" or Site Allowance, the Budget Division will vfthdl"'aw 
obligat;onal authority in accordance with existing procedures. 

During the last quarter of the year, the Budget Division will t110rk directly 
with tne Allo.ance Holders and OSWER as necessar"Y ta ensure that all allowances 
and obligations are aligned pr"ior to year-end closing. 

EFFECTIVE DATE 

Th1S policy 1s effective January l, 1987 and wnl affect all Regional 
Super"f~nd allowances issued ther"eafter. 

QUESTIONS 

If you have any quest 1 ans about the po 1i cy and change request procedures 
outlinea above. please call Ron Bachand on 382-4165 or Becky Kennedy on 

• 382-2995. Questions concerning the SCAP should ~e addressed to Terry Ouverson 
on 382-2447. 

c~: J. w;nston Porter 
Hen '"Y Longest 
Thad Juszczak 
Terry Ouverson 



lntercim eoncurrence Procedures for 
Ref.l!&!~tt_ct1:ens Under Del~g~ted Regional 

KutHorityJRegMiring EPA Headquarters 
eoncurrence 



Interim Concurrence Procedures for Removal Actions Under 
Delegated Re1Jional Authority Requiring EPA Headquar-tel'"! Concurrence 

At the present t;me, there are three types of removal actions under the 
delegated Regional Authority which require EPA Headquarters concurrence. 
They are: 

• removals using the consistency waiver: 
• removals with a ceiling of Sl million to 52 million; and 
• re"!Ovals tnat are nationally significant or precedent-sett1ng. 

Outlined below are interim concurrence procedures to be used by the 
OSCs and RAs to obtain this concurrence. Attached to these interim 
concurrence procedures are examples of nationally significant or 
precedent-setting removal scenarios that require EPA Headquarters 
concurrence. For a Rl!'noval Ac:ion under delegated Re9ional Authority 
requiring Headquarters concurrence, the OSC shall prepare an Action 
Memorandum that follows the appropriate guidance for the type of action 
planned (e.g., compliance w;tn the consistency waiver guidance). 

The OSC shall notify the appropriate Regional Coordinator in the 
Guidance and Monitoring Section, ERO. of the Region's intent to request HQ 
concurrence to initiate a removal (phone: FTS 8-382-2118. Magnatax: 
202-755-2155. T'~X: 710-822-9269). 

The OSC should contact his or her designated Regional Coordinator as 
soon as possible to alert ERO that an Ac:ion Memorandum 1s being sent for 
concurrence. Advance notice of a request is important because the Regional 
Coordinator must send the Action Memorandum through several additional 
offices for concurrence. 

The OSC shall then provide the required information in the Action 
Memorandum. with a cover memorandum detailing why the Removal Action under 
delegated Regional authority requires HO concurrence. The request must be 
signed by the RA. and addressed to the AA/OSWE.~ through the Director/OERR to 
the attention of the Director/ERO. 

OSCs are encouraged ta submit draft Action Memoranda and cover 
memoranda to their designated Regional Coordinator to ensure that all 
requests requiring HQ concurrence are complete. tn addition. OSCs should 
send all final Action Memoranda requiring HQ concurrence to their designated 
Regional Coordinator who will tnmediately begin the concurrence process. 

The Guidance and Monitoring Section, ERO, will review the Action _ 
Memorandum. coordinate and gain concurrence from other divisions and offices 
as necessary (e.g •• the Office of Waste Programs Enforcement. Office of 
G.!neral Counsel, and Hazardous Site Control Division). and relay the request 
and a reconmendation for approval/denial to the Director, OERR. The 
Oirectar/OERR will review the request and forward it with a reco11111endation 
to the AA/OSWER tor final concurrence. 



ERO w;11 communicate OSWER's decision to the OSC as quickly as 
possible. Written confirmation of the decision will be foni.arded to the O' 
by ERO as soon as practicable. 

[n an emergency, requests may be made verbally. w;thin 24 hours. the 
OSC should follow up with an Action Memorandum and cover memorandum signed 
by the RA. 
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MEMORANDUM 

..Jlt I 5 1987 

COMPTROLLER POLICY ANNOUNCEMENT 
No. 87-15 · 

OFFICE OF 
AOMINISTRA TION 
AND RESOURCES 

MANAGEMENT 

SUBJECT: New Method for Determination of Indirect Costs in 
~o~ Ceilings 

FROM: avid P. Ryan 
omptroller 

TO: Assistant Regional Administrators 
Management Division Directors 
Senior Budget Officers 
Regional Comptrollers 
Waste Management Division Directors 
Environmental Services Division Directors 

Regions I, VI and VII 
Director, Office of Emergency and 

Remedial Response 
Director, Office of Waste Programs 

Enforcement 
Financial Management Officers 

This memorandum announces Agency policy regarding determination 
of indirect costs in Superfund removal project ceilings. 

BACKGROUND 

Except in emergency situations, the On-Scene Coordinator (OSC) 
must prepare a Removal Action Memorandum before initiating removal 
cleanup action. This memorandum must be signed by the Regional 
Administrator (RA) or his/her designee. In the event of an emergency 
action of $50,000 or less, the OSC, when delegated the authority, 
may initiate the removal first, and then may prepare an Action 
Memorandum to be signed by.the RA or his/her designee to document 
that the removal has been approved. · -- - -- - ----

The estimated project cost of the removal must be included .in 
the Removal Action Memorandum and this estimate becomes the 
project ceiling. Under the Superfund Amendments and Reauthorization 
Act (SARA), this project ceiling cannot exceed S2 million or have 
a duration of more than 12 months unless an exemption is granted. 
Prior to SARA, the statutory limits were $1 million and six months,---
respectively. With the exception of certain legal and site 
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investigatory costs, which are covered under Section 104(b) of CERCLA 
the estimated project ceiling covers all direct and indirect costs · 
of work to be performed tor the removal project. Indirect costs are 
those costs necessary to operate the program, but which cannot be 
attributed directly to specific sites. Examples include program 
management; indirect salaries and fringe benefits, administrative 
support, rent and utilities. 

In March 1986, the Office of the Comptroller distrfbuted the 
Superfund Indirect Cost Manual, which provided instructions for 
calculating the amount of indirect costs to be claimed in cost 
recovery actions. It also established provisional rates (dollars 
per hour of Regional direct labor hours) for estimating indirect 
costs allocable to a specific site. However, the Indirect Cost 
Manual did not specifically address the use of provisional indirect 
cost rates in the development of estimated project costs for 
removal actions. Therefore, On-Scene Coordinators continued to 
use the methodology contained in the January 1985 EPA Removal 
Cost Management Manual to project both indirect and direct costs 
for Superfund removal projects. 

POLICY 

To allow a uniform recording method, the application of the 
provisional rates contained in the Indirect Cost Manual should 
also be used in determining indirect rates for removal costs, 
rather than the method described in the January 1985 Removal Cost 
Management Manual, which is currently under revision, and will 
incorporate this new policy. Accordingly, we are establishing 
the following policy. For clarification purposes, it restates 
our existing policy concerning intramural and extramural direct 
costs, as well as provides the new policy for indirect cost 
projection. 

Extramural Costs 

• Project ceilings for CERCLA removal actions will 
include an estimated cost unit for anticipated 
direct extramural costs at the site. These direct 
costs include, but are not limited to, cleanup 
contractor costs (ERCS), subcontractors, letter 
contracts with State and local governments, order -
for services, notice to proceed contracts, 
alternative technology contracts, and interagency 
agreements (IAGs) with other Federal agencies. 
The "Extramural Cleanup Contractor" costs include a 
contingency factor that is determined by the OSC, 
normally 10-20%, as discussed in the Removal Cost 
Management Manual. 
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• Other extramural items can include the projected 
costs for the Technical Assistance Teams (TAT), 
Contract Laboratory Program (CLP) analytical 
costs, and the Environmental Response Team (ERT) 
contracts. 

• After reviewing the projected total extramur~l 
costs, the OSC will utilize a 15% contingency 
factor, (again as discussed in the Removal Cost 
Management Manual). This 15% contingency allows 
for unforeseen or unanticipated contractor 
expenses -- which can include delays resulting 
from poor weather conditions, or equipment 
failure. Therefore, the total projected direct 
extramural costs should be increased by this 15% 
contingency factor. Attachment I, "Removal 
Project Ceiling Estimate" illustrates this 
guidance. 

Intramural Costs 

• The OSC will estimate the cost of EPA personnel, 
Regional as well as Headquarters, who wtll charge 
hours to the site. 

• While the OSC can estimate the number of Regional 
hours planned for the site, it is difficult to 
project the number of Headquarters hours planned.· 
Therefore, it has been determined that a percent
age (10%) of the planned Regional hours be used 
to estimate Headquarters hours. For instance, if 
there are 300 Regional hours projected - there 
would be 30 hours (10% of 300) planned for 
Headquarters. 

• Tracking of actual hours can be accomplished 
throug~ FMS reports obtained through the Financial 
Manageme~t Office. 

• Project ceilings for removal actions at Superfund~ 
sites will include an estimate for Agency indirect 
costs allocable to the site. IndirP.ct costs will 
be estimated by multiplying the latest available ~ 
provisional indirect cost rates by the estimated 
EPA intramural Regional direct labor hours. (Note 
that only Regional direct labor hours are used to 
calculate indirect costs -- not Headquarters). 
Attachment I illustrates this. 
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~. Attachment II provides the latest provisional 
indirect cost rates for FY 1987. Any changes to 
these rates will be provided to the OSCs by the 
Regional Financial Management Officer (FMO). The 

"FMO is also available to provide assistance to 
the OSC in the calculation of the indirect costs. 
In addition, the Financial Management Division 
will notify the Emergency Response Division (ERO), 
Off ice of Emergency and Remedial Response, when 
changes in the provisional rates occur, so that 
ERO can modify the software package currently 
being used by the OSCs. 

EFFECTIVE DATE 

This policy is effective for all current removal projects that 
have not had a Removal Action Memorandum approved as of the date of 
this policy and for all future site-specific removal activity. 

SUNSET DATE 

This policy will be incorporated in a forthcoming section of 
the Resources Management Directives System. When that section is 
issued in final, you will be notified that this policy announcement 
is superseded by that document. The next update of the EPA Removal 
Cost Management Manual will also be revised to reflect this policy. 

INQUIRIES 

If you have any questions concerning this announcement, please 
contact Liz Milstead, Fiscal Policies and Procedures Branch, on 
382-4205. Questions regarding the EPA Removal Cost Management 
Manual should be addressed to Jean Wright, OERR, ERO, on 382-2342. 

A~tachments 

cc: J. Richard Bashar 
Alvin Pesachowitz 
John J. Sandy 
Tony Musick 
Carole Ansheles 

FMD Branch Chiefs 
Tim Fields 
OHM Coordinators, Regions I-X 
TAT/ERCS DPO's, Regions I-X 
ERT 
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5 A M P L E 

REMOVAL PROJECT CEILING ESTIMATE 

EXTRAMURAI.r COSTS 

Extramural Cleanup Contractor •..........•••••• 
(This cost category includes 
OSCs estimates for: ERCS, 
Mini-ERCS, subcontractors, 
Letter Contracts, Alternative 
Technology Contracts, IAGs with 
other Federal agencies, etc. 
Also includes 10-20% contingency) 

TAT Costs ...........•.................. ·~~---

CLP Analytical Costs .......................••. 

ERT Contract ( EERU) .......................... . 

$862,500 

SS0,000 

$100,000 

$100,000 

Subtotal, Extramural Direct Costs .••••. $1,112,500 

15% Contingency of Above Costs 
(round to nearest thousand) 

. . . . . . . . 
TOTAL, EXTRAMURAL COSTS ......•.•... 

INTRAMURAL COSTS 

$167,000 

Intramural Direct Costs . . . . . . . . . . . . . . . • . . • . . • . $9, 900 
($30 X 330 Labor Hours (300 - Region/30 Hdqtrs) 

Intramural Indirect Costs •...........•••••.••. $18,000 
(See instructions below) ----------

TOTAL, INTRAMURAL COSTS ........•... 

TOTAL REMOVAL PROJECT CEILING ESTIMATE 
====================================== 

Formula for Calculating Indirect Costs: 

$1,279,500 

$27,900 

$1,307,400 
=========== 

Region Specific 
Indirect Cost Rate X 

Estimated Regional 
Direct Labor Hours = Indirect Costs 

$60 300 $18,000 
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Attachment II 

PROVISIONAL' FY 1987 INDIRECT COST RATES 

Organizations to Which the Rates Apply 

Air, Water, Environmental Services, 
and Waste Management Division 

Caribbean Field Off ice; Emergency 
and Response, Air and Waste 
Management, Water Management, and 
Environmental Services Divisions 

All Regional Organizations 
All Regional Organizations 
Directors Off ice - Waste Management/ 

Emergency Response; Hazardous Waste 
Enforcement Branch, Great Lakes 
Coordinator: Central Regional Lab: 
Eastern and S&A Central District 
Offices; and Waste Management, Air, 
Water, and Environmental Services 
Divisions 

Houston Lab: and Air, Pesticides and 
Toxics, Water Management, Hazardous 
Waste Management, and Environmental 
Services Divisions 

Water Management, Air and Toxics, 
Environmental Services, and 
Waste Management Divisions 

Air and Hazardous Material Branch; 
Montana Office; and Water, Air 
and Hazardous Material, and 
Environmental Services Divisions 

Toxics and Waste Management, Water 
Management, and Air Management 
Divisions 

Alaska, Oregon, Idaho, and Washington 
Operations Offices; and Air and 
Toxics, Water, Hazardous Waste, and 
Environmental Services Divisions 

FY 87 Provisional Rates 

~60 per hour 

$68 per hour 
$52 per hour 
$54 per hour 

$61 per hour 

$60 per hour 

$65 per hour 

$62 per hour 

$63 per hour 

$61 per hour 

-------
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. Z0460 

APR 4 1988 

OFFICE OF 
SOLID WASTE AND EMERGENCY RESPONSE 

.... . 
MEMORANDUfJI 

SUBJECT: 

FR01'4: 

TO: 

PURPOSE: 

Timing of $2 Million Exemption~eque Submissions 

Henry L. Longest II, Director 
Office of Emergency and Remedial se 

Addressees 

This memorandum is to inform you of the requirements for submitting removal 
$2 million exemption or ceiling increase requests to Headquarters for 
approval. 

BACK~ROUNO: 

Over the past six months, Regions have been submitting removal exemption 
anrl CPiling increase requests that have not provided Headquarters with 
adequate time for review. Several of these requests have been received 
only a matter of ~ays before Headquarters approval is needed to avoid 
hringing the work to a stop. The review process at Headquarters involves 
several offices, including the Office of General Counsel and Office of 
Waste Programs Enforce~ent. We need at least three weeks to process a 
complete, well-justified request. 

PROCEDURES: 

The procedures outlined in this memorandum apply to planned and ongoing 
removal actions that may require exemptions from the $2 million statutory 
ceiling. You must prepare a $2 million exemption request as soon as you 
estimate that a project ceiling will exceed $2 million. If you estimate 
the project cost will exceed $2 million before you start an action, 
Headquarters approval must be rece1ved before the re~oval action can begin 
if it is practical to do so. Exemption requests for ongoing sites where 
additional funds will make the project ceiling exceed $2 million or ceiling 
increase requests for sites that have already received exemptions to the 
$2 million statutory criteria must be submitted three weeks before 
Headquarters approval is needed. 
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CONCLIJSION: 

Exemption requP.sts signed by the Regional Administrator that are incomplete 
or insufficiently justified will be returned to the Regions to be rewritten. 
This will probably result in a substantial delay in obtaining Headquarters 
approval. Jou can avoid this delay by starting as early as possible and 
working closely with the appropriate Headquarters Regional Coordinator 
th;coughout the justification and review process. I think your personal 
attention to these types of requests is critical to their quality and 
timelinP.ss and will appreciate your help on future submissions. Superfund 
Rranch and Section Chiefs were provided with guirlance on October 22, 
1QR7, on the preparation of $2 million exemption requests that you should 
find useful. 

Addressees: 

Director, Environmental Services Division 
Regions I, VI, and VII 

Oirector, Waste Management Division, 
Regions I, IV, V, Vil, and VIII 

Director, Emergency and Remedial Response Oivision, 
Region II 

Oirector, Hazardous Waste Management Division, 
Regions III and VI 

Director, Hazardous Waste Division 
Region X 

Director, Toxics and Waste Management Division, 
Region IX 

cc: Earl Salo, OGC 
Timothy Fields Jr., ERO 
OHM Coordinators, Regions 1-X 
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~OTICE 

Development of this document ·•a:1 f:.inded, '"'holly or i.n part, by 
the Uni~e-j States E~vironmental ?rotection Agency under contract 
~-lo. 68-01-7281 to American ~anagement Systems, Inc. It. has been· 
sub]ected to the Agen~1·s review process and approved for publi
cation as an E?A document. 
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Overview 

MOOEL ?AOGRAM FOR 
REMOVAL SITE FILE MANAGEMENT 

Effective file management in the Superfund Emergency Ren,oval 
Program requires performance of several important functions, particularly: 

• Securing necessary fife management supplies (e.g., site file kit) 

• Transporting fife materials to the site 

• Setting up the site file 
• Completing appropriate documentation 1n a timely manner 
• Filing documentation 1n the site tile 
• Oistnbuting (copies of) appropnate documentation to the regional 

office 
• Replenishing file management supplies 
• Periodically reviewing the site file (while action is on-going) for 

campleteness and accuracy 
• Determining whether site file documents belong in the administrative 

racard 
• Clstributing (ccpies of) appropriate documentation to the administra· 

ttve racard. 

These fundions have typically been th9 !"&sponsibiUty of the On-Scana 
Coordinator (OSC), with assistance tram ~ther EPA Ragional staff, contractors 
(e.g •• TAT) and the USCG Strike Teams. It j:a critit;al that each Begjgn clearw 

as1ign cgsggnsjbility fgc each gt these OSC tun<::jcns. 

The Modal Fite Management Program described in this document was 
prepared ta guide the OSCs, Regional administrative support staff, and other 
responsible personnel in performance of good site records management. The 

Model Program consists of four pans: 

• Site File Structure - A model fnr c:assifying all the documentary 

material generated in the course of a removal adion. 
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• Site File Kit - A recommended kit containing ;tems necessary :o 

support structured collect1on and storage of 1nformat1on at the site. 

• File Management Procsssss - A step-by-step review of 'he stages 

of file management for a site. 

• Supporting th• Administratlv• Record - A recommended approach 

to ensuring that appropriate site files are placed in the administrative 

record • 
• 

The remam~er of this document presents more information on each of 

these four areas. 



2. Site File Structure 

One of the osc·s important respons1b1lities dunng a removal action IS to 
establish ·and ma1nta1n site files. These files include documentation of all 
aspects of the removal -- technical, contractual, and financial. Good 
documentation is vital for proper management of the ongoing removal action 
and subsequent cost recovery. 

Individual Regions currently use varied site file structures. Some of the 
vanety stems from the different levels of ccmplex1ty involved in removal 
actions. The individuality of emergency response organizations in the 
Regions. and of the OSCs within them, alsa ccntnbutes to the variety of site file 
structures. 

Thara are two important guiding principJes for the site file structure: 

• Each Region should have a site file structure that can be used 
consistently. 

• All sit• fll• structures in use in th• Regions should lnctuda the same 
minimum sat of information. 

The minimum sat of information· ta be included in a.JI site file structures 
consists of the following: 

• Chronology ct events and dadsicns 
• Entry and exit of personnel and equipment 
• Contractor work planned/authorized• and contractor work 

ac:camplished 

• Cantradar costs 

• Sita conditions, such as weather 

• Cumulative intramural and extramural projed costs. 

• Remgyat Cg$f Manaoemem Manual. Chapier 5, Exhibit 5-1. 
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This min1~um set of 1nformat1on is generally documented using ~he fellowing 

~om:s: 

• OSC Log 

• POLREPS 

• Sita Entry/Exit Log 

• Hot Zone Entry/Exit Log 

• Wor1< Reports 

• 1900-SSs 
• • Incident Obligation Log . 

s;nce certain Regions already have site file structures that satisfy the 

m1namum requirements, we do not believe rhat au Regions should be required to 

use the same detailed site file strudure. However, each Region must ensure 

that: 

• rt adopts a comprehensive, wcrkabJe site file stn.ictura 

• Its Regional OSCs use the stn.icura consistently. 

Exhibit 1 presents the modal sita fila strudUra which meets the mini mum 

requirements outlined above and combines aspects of several Regional site file 

strudUras currently in use. Tili:s mgdgl shgyld be sne basis fgc a file structure in 

Regjgns which havt ngt already deve•gge; a Salisfac;:orv file structure. The 

model structure consists of five ma;or groupi,,gs ct documentation, each of 

which contains a number of specific do::~rrenr ~;;es, as follows: 

(1 >. Operational documents are those used in general management of 

the removal project. These documents are mainly type-written or computer

ganarated and are generally on ratter-size (8.5 by 11 inch) paper. Documents 

in this category incfude: 

• POLREPS 

• Action Memos 

• Site Safety Plan 

• Contractor Workpfans 
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• Contractor Progress Aepc~s 

• OSC Leg Books 
• Performance Summanes 
• Performance Evaluation Reports 

• Notice Letters 

• Section 106 Orders or Other Enforcement Orders 

(2) Lsgal documents include those issued by a court of law as well 

as other binding documents. These documents are mainly type-written and are 

generally on letter-size (8.5 by 11 inch) or legal-size (8.5 by 14 inch) paper. 

Examples of legal documents include: 

• Administrative Orders 
• • Access Agreem~nts 

• Warranty Oeed 
• Release of Liability 

• Consent Agreement 

(3) Financial documents include 1900·55s. timesheets, travel vouchers, 

-. and other items used ta document EPA casts far potential recovery actions. 

These documents may be forms filled out by hand or by computer and may 

include carbon or tissue copies. as backup (e.g •• hotel bills). The farms are 

generally letter-size, and the backup documentation may be any size. A full list 

of financiat documents indudes: 

• Procurement Requests 

• Oelivery Orders 

• 1900·55s 

• Timesheets 

• Travel Vouchers 

• Contract Invoices 

• PersonneVEquipment Logs 

• Daily Work Reports 

• IG Audit 

• IAGs Between EPA and Other Federal Agencies 
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• SubcOntraC!mg Just1ficat1on Documentation 
• Order for Services ContraC!s 
• State Letter Contracts 

Many of these onganals (e.g .• timesheets. travel vouchers. contract invoices) 
should be regularty forwarded to the appropriate finance office for processing. 
OSCs may wish to include copies of these documents in the site files. 

(4) Publlc relations documents caver interactions with the local 
community. the media. public officials. and the public at large. They include 
such items as media articles. records of communication. and community 
relations plans. These documents· may be typewntten or computer-generated 
reports on various size paper or they may be originals or copies of newspaper 
articles or handwritten notes. 

(5) Technical documents are mare sdentifi.c in nature and may include 
sampling and analysis data, investigations, and waste prcfiles. These docu
ments may be typewritten or computer-generated and are generally an· letter
size paper. Technical "documents also include photographs and maps. 
Photographs may be black and white or cclar, any size from snapshot ta 
enlargement. Maps may be originals or copies on, usually, oversize stock. 

Separate, oversize binders may be needed ta stare such items. 
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3. Sits Flis Kit 

Use of Site File Kits will rr.ake 1t easier for OSCs and Regional 

adm1mstrat1ve support staff to establish and maintain :he necessary site files. In 

the Modal Program, the Regional offica would distnbute Site File Kits to OSCs 

to maintain for use when they initiate new removal actions. Alternatively. 

OSCs may delegate responsibility for the Sita File Kits to the Regional 

administrative support person or the TAT. 

Components of the Sita File Kit should be expendable, with each new 

site receiving a new, complete kit. The Kit should be streamlined and light, 

making 1t easy for the OSC (or des1gr:ee) to hand-carry 1t, along with personal 
luggage. to tne new site. There should be a sangle inventory central point in 

eacn Region tor the site file kits. 

Exhibit 2 illustrates the contents ot a sample Sita Fila Kit It consists of a 
sample case (or other sturdy •. ponacta c=ntainer) which can be .outfitted with 
pre-labelled folders. blank forms. and basic office Sl;pplies. The pre-labelled 

folders and blank forms conform to the site file structure established in the 

Region or the modal site file struc:rure outlined above. In this example, the Kit 
cantains six folders with the fallowing labels: 

• Operational Documents 

• Legal Documents 

• Financial Documents 

• Public Relations Documents 

• Technic:ai Documents 

• Photographs/Maps 

Blank forms include timesheets. travel vouchers. and personneVequipment 
logs. 

The Kit also contains office supplies -.:ce!:sary to "begin business" at 

the removal site. Such office supplies may .. ~c:ucP.: 
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Personal Computer 
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• Stapler. staples. and stacle-puller 

• Vanety of pencils and pencil sharpener 

• Variety of pens (incfuding felt-tip markers) 

• Paper clips 

• Push pins 

• Masking and transparent tape 

• Scissors 
• lnkless stamps (e.g •• ORIGINAL. CRAFT) 

• Post-it notes 

• Opaquing fluid 
• Calendar 
• Oocumant-numbenng stamp. 

A logical supplement to the Kit is a portable personal computer and a 

copy of the Removal Cost Management System software which can be used to 
produce reports and anaJyza data. With a modem, the camputer cauld be used 

· t_o transmit computer-generated reports (e.g., POLREPs) t~ the Regional office 

and headquarters. The computer can also be used to access reference 
materials stored on diskette. Such reference materials might include: 

• Statement of Work 
• Users' manuals 

• Oiractory of ERCS contractors 

• Applicable sections of ERCS ccntract 

• Guidance/procedures on invoices, daalies, etc. 
• EPA phone book (both HO and Region). 

While the sample Sita Fila Kit is fairfy inclusive, the OSC may require 

soma bulky items which would be better purchased near the site. Such items 

might include a bulletin board. graphics supplies. 3-nng binders. and blank 

video tape. 
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4. Fils Management Processes 

OSCs have ·the pnmary respons1b1lity for maintaining sate files wh1I~ the 
removaJ site is active. OSCs may be assisted 1n this responsabdity by Regional 
administrative support staff. TAT and other cantractors. and USCG Strike Team 
personnel. The OSC (or hiSlher delegate) must complete the appropriate forms 

and reports in a timely fashion and file them according to the site file structure 

endorsed by the Region. 

Physical location of the vanous site file components depends on both 

-the nature of the removal project and the organization of the Regional offi!=&. In 

general, the OSC must have direct access to complete documentation (either 
originals or capaes) from the time that a removaJ action is initiated until the final 

OSC report is published. 

The maier steps involved in site file management follow the life-cycle of 

the site-specific removal action: 

• Project initiation 
• Short-term adions with na command past 
• Lang-t._rm actions with command post 

• Preparation of tha final OSC ·report. 

each of these steps is described in greater detail below. 

a Project Initiation 

When a prajed begins, the OSC (or delegated person) should 

bring a new site file kit to the site when he/she first visits it. The Regional 

administrative support parson may later bring additional site filing and office 

supplies. It is mast important. however, that some form of site file kit, even 

abbreviated, be available on site at proiad start. 
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5. Supponlng the Administrative Record 

Detailed agency policy and procedures on handling the adm1n1strat1ve 

record requirements of SARA are issued separately by OWPE. It is 

recammended that the Regions establish a regular process for reviewing active 

site documents against the current criteria for inclusion in the administrative 

record. 

The suggested steps in this process are: 

• The QSC (or designated person) brings all new srte documents to the 

Regional office on a regular basis for copying and/or storage in 

Regional files. , 

• At the same time, the OSC or other Regional staff responsible for file 

management reviews the removal action materials for possible 
inclusion in the administrative record. 

• The OSC or other designated Regional staff (or camractors) prepares 

c:cpies of seleaed items for U1a Region's administrative record and, if 
appropriate, the local administrative record maintained on or near the 

site. 

A flow chart summarizing this process is in Exhibit 3. 
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WASHINGTON. O.C 20460 

APR I 0 1989 
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OSUER Direccive •9242.2-02 

MEHOBANDUH 

SUBJECT: 

FROM: \·:' . 

Site-Specific Contracting for Removals 
. /.';I I ! J_l" . 

Henry L. Longest II. Di.reccor' LL·.\ ... · 
Office of Er.:ergency and Remedi 'Response. . 

David J. O'Connor. Oireccor . )}//lt,,t.t./ :J 
Procurement and Concraccs Management Division .;r 

• 

TO: Environmental Services Division Direccars 

Purpose: 

Regions I, VI, VII 
Uasce Management Division Directors 

Regions I, IV, V, VI, VIII 
Emergency and Remedial Response Division Director 

Region II 
Hazardous Vasca Management Division Directors 

Regions III, VI 
Toxics and ~asce Management Division Director 

Region IX 
Hazardous Vasce Division Director 

Region X 

This memorandum provides direction on the use of site-specific concraccs 
far removal actions. 

Background: 

A key component of che removal response strategy is site-specific 
contracting. Site-specific contracts are desirable because they promote 
competition, which lead~ co getting che best cleanup price possible for 
removal actions. The removal program has made minimal use of site-specific 
contracts. In FY'88, no site-specific contracting was done. In FY''87, only 4 
of the 256 removals started used chis approach. 
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In Fi"'86, af~er an Inspector General audit of the Emergency Response 
Cleanup Services (£RCS) concraccs and congressional hearings, a new removal 
concraccing strategy was developed. The plan called for: 

• Large zone ER.CS. These concraccs would ensure adequate capabilicy 
to respond to emergency and time-cricical releases. 

• Regional ERCS (mini·ERCS). These concracts would supplement the 
zone ER.CS, but would not have such strict minimum response times. 
The smaller size of these concrac:s would help to open up competition 
and gee more companies involved in the program. 

- Site-specific conc~ac:s. :?:ese contracts would gee the government 
the best cost in those situations •here the time for competition 
is available. In order to help reduce the necessary lead time, 
a strategy of technically pre-qualifying contractors CPQOPS) is 
being established. Again, che small and well defined nacure of 
site-specific concraccs will help co. increase the number of companies 
participating in the ?rogram. 

Ob1eccive: 

This memorandum is intended co encourage the use of site-specific 
contracting in as many removal actions as che circumstances allow. Right now, 
many good opportunities for site·s?ecific contracting are being overlooked. 
In each of these cases, we could be saving valuable funds, as well as ER.CS 
capacity, chat could be used for ocher removal actions. In non-emergency 
sicuacions, a Region should always consider whether there vill be time and 
resources to do a sice•specific contract. The Regional removal program should 
work with its contracting officer (CO) to decide the best contracting approach. 

Si;e-Specifis Cricerja: 

Site-specific concraccs are contracts, competed through an EPA CO, to 
obcain carefully defined cleanup services. Regions should consider the 
following factors when deciding whether or not co do a site-specific contract. 

l. Lead Time •• Generally, a site·specific contract will take about four 
months to compete. Many Temoval acticns are emergencies or muse be started 
in less than four months. Bue lS co 20 percent of removal actions, 
including most of those involving an alternative technology, have a 
sufficienc planning horizon or will lase long enough so that some portion of 
the work can be done through a site-specific contract. During the update of 
the removal Superfund Comprehensive Accomplishments Plan CSCAP) each 
quarter, you should give serious consideration to possible site-specific 
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contracting candidates. ~e understand that not all sites in the SCAP, with 
a scheduled start dace beyond four months, are good candidates, since they 
may be low priority projects that are likely to be deferred or not.done at 
all. ln some cases, it will make sense to do site-specific contracts at 
actions chat scare out as emergencies. If the cleanup work will cake a 
substantial amount of time, as is often the situation when a $2 million 
exemption is ~ranted, perhaps i"t. will be practical to do the latter stages 
of the work site-specifically. Excepc in very unusual circumstances, any 
removal whexe an Engineering Evaluation/Cost Analysis is necessary should be 
done through a site-specific contract. 

2. ~ -- The larger the action, the greater the potential for savings if a 
site-specific contract is used. Actions that will cost less than $500 
thousand are pr.obably not good candidates for site-specific competition. 
Actions costir.; over S2 ~illion should generally have so~e co~ponent of the 
work that is done on a s1:e-spec1!~c basis. 

3. Co~ple~i~v -- Actions, or paxes of large act.ions, that are relatively 
straightforward and unco=plicated, •re the best candidates for site-specific 
contracting. Since sice specific contracting requires being able co write a 
clear scacemenc of work, unusual or poorly defined situations should be 
handled chrough the ERCS mechanisms. For example. a site chac has a lot of 
unidancified macerials should probably be done chrough EllCS, ac lease up co 
the cransporcacion and disposal phase of the work. On cha ocher hand, if 
cha accion is basically excavacion and disposal or !ncineracion, and the 
concaminacion type and amounc is well underscood, a site-specific cor.cract 
may make sense. 

4. Hanage~enc •• Sice•specific concrac: preparacion and management will require 
CO assiscance and a small amounc of program FTE beyond vhac an ERCS accion 
would require. Consequently. cha projected dollar savings should outweigh 
the excra scaff time chat muse be invested. This decerminacion should be 
made in consultation with the appropriate CO, who should always be in on 
major concraccing choices in non-emerger.cy situations. In FY'90, Regions 
will gee a small incremenc of fTt jusc for site-specific contracting. Also, 
the Environmental Response Team (E.~T) and ics Response Engineering and 
Analycical Concracc are usually available co provide supporc in developing 
the stacemenc of work for a sice·specific contract. 

Implemencacion: 

In non-emergency situacions, Regions should stare with the assumption 
chat a site-specific concract is the ~ay co proceed. Site conditions, 
resource conscraints or ocher factors may quickly convince che On-Scene 
Coordinacor (OSC) thac a zone or Regional ERCS contractox is che beccer 
response route. ~'here there is a sice·specific pocencial, an early discussion 
with a CO is important. The CO can help sort through the schedule and steps to 
see if the approach is feasible. All of the Regions already have or soon will 
have their own CO, so this consultation will be relacively easy. 
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If the response will be done through a site-specific con:ract, t.he OSC is 
responsible for ~ri:ing :he sco?e of work, organizing any necessary technical 
evaluation of the offerers, and serving as project officer on the contract. 
The CO will take care of managing the advertisement, bid review, negotiations 
and actual award of the contract. Clearly, the process will cake some 
additional OSC time (a rough estimate is 40 to 120 hours beyond what the 
project would probably take under ERCS). Tile ERT is often available to 
provide assistance in preparing the scope of work. And once the PQOPS pools of 
technically qualified contractors for incineration and fixation are in place 
lacer this summer, there will be time savings in the technical review precess. 
In many cases, particularly those involving alternative technologies, the small 
incremental OSC time commitment is well worth the overall cost savings on the 
project. 

Conr.lusion: 

Site-specific contracts, under the righ: circwnscances, can save 
considerable funds that can be used for other removal actions. There are no 
mandatory requirements or quotas for site-specific cmntracts. This approach 
should only be used where Regions believe that the removal action schedule and 
work requirements can be mec. There are many instances where this will be the 
case, so the removal program needs co make a greater coa:micment to using sice
specific contracts in the future. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCV 
WASHINGTON. D.C. 20460 

OS:F1CE OF 
Al.6 9 1989 SOLID WAS,.!:. Al'llO E'l.•ERGENCv RESPONSE 

OERR Directive No. 9242.6-03 

MEMOBANDYM 

SUBJECT: Need for Contract Officers Authorizat'on Before 
contractor Activation 

FROM: Henry L. Longest II, Director 
Off ice of Emet'9ency and Remedia:JklRB.a•nse 

TO: All OERR Staff 

Puroose 

This memo is to remind all OERR Staff that contractor 
performed work must ngt be initiated until the contracting officer 
has given formal authorization. 

Backqrgund 

As you know, the issue of Superfund contracts management has 
been intensely analyzed by congressional staff, GAO, the IG, and 
others. We must assure strict adherence to All contract 
procedures to avoid any appearance or occasion of mismanagement or 
conflict or interest. Furthermore, a contractor is at risk for 
any work performed before the authorization date. 

Implementation 

Until the contract is approved by the contracting officer, 
discussions concerning the project with the firm or potential firm 
must be related to preliminary scoping matters only: no work may 
commence before authorization from PCMD. To speed the procurement 
process, specify a date by which PCMD approval is needed. PCMD 
will always strive to accommodate specific data requirements: 
"ASAP• requeltts are processed after data specific requests. 

cc: cannon (OSWER 
O'Connor (PCMD) 
Harper (PCMD) 
Dietrich (CORAS) 
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MEMORANDUM SOI.IC WASTE AND EMEACl!NCY A!SPONSE 

Relationship of the Removal and Re1,ed" 1 
Rev; sed NCP ~ 

Henry L. Lo,..gest I I, Di rector&J '/ J 
Office of EITl!rgency and Remedi/1 Response 

SUBJECT: Programs Under the 

FROM: 

TO: Environme'ltal Ser•1ices.Oivision Oirec:ors, Re9ions I, VI, and VII 
Waste Manage!Tlent Division Directors, Re9ions I, IV, V, V[, VII and VIII 
Emergency and Remedial Respol"lse Division Director, Regiol"I II 
Hazardous Waste Management Division Director, Region III 
Toxics and ~as:! ManagP.ment Division Director, Region IX 
Hazardous Waste Division Director, Region X 

At!ached is t~e final issue paper entitled "Rela:ionship of the Re~oval 
and Re-ne1ia1 Programs Under t!ie Re•1ised NCP". This pape,. has been revised 
to reflec: comments al"ld sugges:ions submitted by the Regions during the 
review of the draft paper. The comments also raised several additional 
issues, which we will defer for incorporation into future procedural guidance. 
Among these issues are program specific requirements for decision documenta
tion, community relations activities, State involvement, public review al"ld 
NEPA compliance, deletion activities, enforcement, and contract execution. 

As I indicated in my previous me~o on the topic, there are other policy 
issues, e.g •• operation and mat"tenance, whic!i we are examining as a result 
of this change i" r~movai criteria. We intend to involve the Regions as 
w~ make decisions on all of these issues. 

Attachment 

cc: J. Winsto" Porter, OSWE~ 
Jack McGraw, OSw~~ 
Gene Lucero, 0WP£ 
Walt Kovalick, OERR 
Russ Wyer, HSCO 
Tim Fields, ERO 
Steve Lingle, HRSD 
Sherry Hawkins, ERO 
Margie Russel 1, OSWER. 
Dan Berry, OGC 
Pam John, PCMO 
Jim Lounsbury, PAS 



PURPOSE: 

Relationship of t~e ~e~oval and Reme11al Pro~rams Under 
the Rev1sed National Contingency Plan 

Revisions to the National Contingency Plan (NCP) redefine the response 
categories of "removal actions" and "rP.medial actions" so that removals now 
include all activities fornerly consid~red immediate removals. planned removals. 
and initial rP.medial measures (lRHs). While these c~ang!s fn response categories 
will expedite 1nany cle.:inup activHies by avoiding P'"!vious remedial requfrl!ments 
for remedial investigations/f!asfbility studies (Rl/FSs) and full cost P.ffect1ve· 
ness analyses. this expanded definition of removal ac:ions may.raise questions 
regarding the relationship between the two programs in ~ot~ Headquarters and 
the Regions. This m!mo addresses some of these questions and provides overall 
infonnatian on the interface of the removal and remt!d1al programs under the 
new NCP. 

BACKGROUND: 

Earlier CE~CLA program implementation teided to clearly differentiate 
certain activities as re~oval or rem~dial, an~ those activities fP.11 accord· 
1n~ly into the removal or remedial pr~gram org!iizations. Subsequent 
ex~erience in CERCLA program implementation and new program directions being 
implemented via the revised NCP indicate that a higher degree of program 
fnt~gr!tion and flexibility will enable us to stabilize or cleanup a gre4ter 
number of sit!S in a more expedited manner. In th! case of cleanups. this 
will allow us to delece more sites from the National Priorities List (NPL). 
While this goal is seen as highly desira~le. it creates some •gray• areas 
with regard to managing ac:ions that were termed "initial remedial measures.• 
but that are now defined as removals. 

DP.~pite the NCP changes, c~rtafn typ~s of response actions continue to 
fall into discrete progra111:natic areas. In the view of OERR, the followf ng 
actions are still logically located 1n the removal and remedial programs. 
respe;::t i ve ly. 

Removals are taken to abatP. or mitigate threats to public health, welfare, 
or the environme'1t and are generally surfac! cleanups. Actions consfder~d 
to bP. wit~in the area of removal program responsi~ility are: 

all ~esponse actions at non·NPL sites and releases 

stabilization actions at HPL sites prior to fnftiating remedial 
activities 

classic emergencies ar1s1ng at ongoing remedial actions that 
require On-Sce~e Coordinator (OSC) exper:ise and fast-track 
contractor activatio~ 

emP.rgency provision of an alternate water 1upply 
"'• 

- completP. cleanup of NPL sites, where consistent with remedial 
program scheduling/activities, the public interest, and within· 
the piJr•1iew of a defensible removal actio'1. 
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Remedial actions are generally complete site cl~anups that address 
ground water impacts, where necessary. Actions within the area of remedial 
program responsibility are: 

- traditional, pre-planned remedial activities 

removal actions determined to be necessary during the course of 
a remedial action, within the expertise of the remedial project 
manager (RPM), and for which sufficie~t time exists for competitive 
contracting procedures. 

Certain activities or phases of a response action, however, 
may not lend themselves to classification into these specific pro~ra~ areas, 
but rather require effective program integration and management flexibility 
to implement successfully. Examples of these situations are: 

- A ~assive dnim removal at an NPL site resulting in nearly 
complete site cleanup which creates a question of whether 
the removal or remedial program should complete the cleanup. 

- A completed removal at an NPL site ~ni:~ raises the question of 
whether the removal or remedial program should continue action 
and perform the remedial investigation under the CERCLA 104(b) 
authority to document that the removal action has cleaned up th~ 
site, in accordance with the N?L site deletion guidance and the 
NCP. 

In situations such as these, there appears to be a need for a manage
ment prerogative to assign program responsibility on a case-by-case basis. 
A manager may determine that an IRM-type removal is necessary and that it 
should be handled by the remedial program for the sake of continuity 1n an 
on-going remedial action, or the manager may determine that the action should 
be performed by the removal program to expedite a time-sensitive response 
act ion. 

DISCUSSION: 

OERR supports the concept of organizatianal flexibility fn this area so 
that IRH-type removals or certai" other removal activities may be undertaken 
ustng eft~er remedial or removal program resources. It seems reasonable to 
deal with these prograinrnatic overlaps on a case-by-case basts that allows 
flexibility to 1) use appropriate program expertise. 2) use the most advan
tageous contract mechanism, 3) use realistic time and urgency factors whe~ 
planning a response, and 4) assure consistencx of removals with longer term 
remedial actions. The implementation of this concept would be the responsi
bility of Regional program managers who, when making actual response decisions, 
need the flexibility to assign av~ilable and appropriate expertise (OSC or 
RPM) and dollar resources to specific cleanup situations that may overlap 
traditional definitions of removal and remedial. · · 

., . 
Since the gaal of the program 1s to clean up sites as quickly as 

possible in the most cost effective manner. Fund expenditures 1111st con- · 
tinue to be carefully controlled to assure expeditious cleanup or mitiga
tion at reasonable cost to the public. Therefore, it is essential that 
the most appropriate contracting mechanisms are used to assure maximum 
return for expenditures. The remedial constniction program. through the 
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Corps of Engineers (COE) and ::!1e RE:1 contracts, uso?s th'!! invit1tfon for 
bid procedures to secur~ lump sum or fixed unit price contracts. The 
removal program uses Emer~ency Res;>onse Cleanup Ser·1ic~s (E:~CS) contracts 
to allow quick response on a pre-negotiated and pre-como!~~1 time and 
~aterials basis. In addition, the removal program may pr~cure fixed 
price c~ntracts on a case-~y-cas2 basis, if necessary, and if time permits. 

IRM-type response activities may lend themselves, depending upon the 
circumstances, to any of these procurement mechanisms. The ERCS contract 
system provides expedite1 and knowle1geable resporis~ c!pability. REH c~n
tr1cts and COE contracts provide cleanup capability when time allows for 
ful 1 comp~tition. E~CS should g!nerally be reserve1 for removal and · 
IR~-type situations requiring rapi1 response sue~ as drum removals or lagoon 
dr~wdowns. Other IRM-t1pe removals with 4-5 ~oriths lead time have probably 
be~n identified in the FY 86 SCA? and c~uld be pursued through REM or re~!dial 
constrJction contracts. Thus, it may often be desirable to pursue fixed-price 
contracts to address certain removal ac~ions where urge~cy is not a cr;tical 
factor. Where urgenc1 is a Factor, ERCS is the preferred contract mode. It 
mus: be note~. however, that a contrac:ing warrant and appropriate training 
is a pr~~e~uisite to an OSC or RP~ using the E~CS contracts. 

A test program is oe;ng developed by HSCO to facili::at~ removals at 
NPL sites where remedial ac:ions are undP.r~ay and time exists for competi
:ive fixed pric~ con~rac~ing. Removal actions tak~n under this pilot 
program will be perfor:ne1 by remedial contractors to ensure continuity 
with RI/FS activities and schedules as well as consistency with the 
final remedial alternative. The approach will entail the use of an 
Engineer;ng Evaluation/Cost Analysis (EE/CA) procedure, plans and specifi
cations development, ccmpetftive bidding and construc~ion management to 
plan, de~ign, and impleme~t the project. Initial pilot cases will include 
c~rrections to a landfill and provision of alternate water supplies. 
Guidance for performing E~/CAs is under development. 

Further, for certain "non-urgent" removals, it may be desira~le to 
perform a limited cost analysis that is consistent with the Guidance 
Document for Cleanup of Surface Tank. and Orum Sites and draft guidance on 
EE/CAs. Where tirne allows, such an analysis could help assure selection 
of the best technical option at the best price. Such an analysis would 
not be appropriate for an urgent removal si~uation. 

ResponsP. personnel are also reminded that it is E?A policy to provide 
potentially responsible parties (?RPs) the opportunity to perform the 
response actions described in this.memo pursuant to a CERCLA §106 Adminis
trative Order on cons~nt. Where PRPs have been ide~tified and do not take 
appropriate or timely actions, EPA will issue a unila~aral order where 
appropriate. Where the decision is made to initiate a Fund-financed 
action because of the exigencies of the situation, the Agency will also 
pursue cost recovery for all costs incurr~d in conducting the removal 
action. EPA will also pursuP. treblP. d!mages where PRPs fail to comply with 
an administrative order without suff1cient cause. More specifically, once 
a site has been identified for removal action the Region must detennine 
the immediacy and s~riousnas_s of the release situation. 
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At sites presenting an extremely urgent situat1on (~.g., d~ldy of start-up 
of on-site work cannot e.'(ceed one week follo"'ing det:!r:nination of the need 
for a removal), the Region should :nake a reasonablP. ~ffort to identify PRPs 
and notify the parties verbally as to their pote11tial liability followed by 
a notice letter as soon as possi!>le. The parties should also be ghen a 
limited time t~ respond to the request for conductin9 t~e removal action. 
In the e•1ent the negotiations are successful and PRPs agree to undertake the 
removal ..action, the agreement should be embodied in an Administrative Order 
under §106 of CERCLA. It is also EPA policy: to proce'!1 with" a unilateral 
administrative order if PRPs fail to respond appropriately to the request 
provided necessar1 criteria are met. For non-ur;ent removals, prQcedures 
for obt1ining PRP response should be essentially the same as those for 
remedial actions. Notice letters should ~e issued to ?RPs, negotia:ions 
should be scheduled quickly in order to secure private party cleanup 
within an established timeframe consistent witn the conditions presented 
by the site. After negotiations, the procedures for issuing administra
tive orders are the same as those describ~d a~ove. 

CONCLUSIONS 

Experience has de~onstrated that all removals are not necessarily 
urgent and that all remedial actions are not necessarily deferrable. 
Having prograrn flt!d~ility to allow cer:ain IRM-typ'! measures to be per
formed under t"le super·tision of remedial staff and be deferred {because 
of lo~ger contr1cting procedures) or to have these actions performed by 
removal staff on an expedited schedule, gives managers a means of real
istic and justifiable scheduling of response actio~s. This flexibility 
also allows for management continuity and accountability within programs, 
and for the use of appropriate expertise. · 
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UNITED STATES ENVIRONMENTAL PROTECTIO~N<:,! 

WASHINGTON, D.C. Z0460 

_FEB -7 9f1 

I. OFlllC& 011 
SOl.10 WASTE ANO !Mf:FIG&NCY "l.SPOlllSi 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

::~~::~=::::~tR~~·::,:::::rlty to~~NPL and Proposed 
Office of Emergency and Remedial Res~~ 
Waste Management Division Directors, Regions I-X 
Environmental Services Division Directors, Regions I, VI, and VI[ 

The Superfund Amendments and Reautnorization Act of 1986 (SARA) and 
'the recent Na:ional Contingency Plan (NCP) revisions expand removal authority~ 
in several ways. The Office of Solid Waste and Emergency Response (OSWER) 
is exploring methods to use this increased authority innovatively to enhance 
efforts to clean up sites on the proposed and final National Priorities List 
(NPL). 

A number of provisions in SARA broaden removal authority. First, the 
amendments revise the statutory limits on removal actions from Sl million and 
6 months to S2 million ana 12 months. The new law also provides for a waiver 
of these limits where •continued response action is other~ise appropriate and 
consistent with the remedial action to be taken.• The three •emergency 
criteria• contained in the prior law still exist. The new waiver, however. 
is independent of the original three exemption criteria. This means that an 
exemption may be granted 1f the proposed removal action meets the ortgtnal 
three criteria. or the fourth criterion alone. Another new provision in 
SARA requ;res removal actions to •contribute to tne effic;ent performance of 
any long-ten11 remedial action" to tne eitent practicable. Finally, SARA 
establ;shes a preference for using alternative technologies and resource 
recovery techniques to achieve more permanent solutions. 

· In a4d1tion, the NCP revisions expanded removal authority by authorizing 
removal altions to be taken in response to threats. rather than just immediate 
and significant threats. This increased authority allows remedial operable 
units, e.g., the fonner initial remedial measures, to be implemented under 

11ova 1 authority. 
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OSWER would lite to examine whether these new legislative and 
regulatory removal authorities can be used to clean up, or substantially 
clean up, any of the ffnal or proposed NPL ~1tes • .It.may be possible to 
delete certain sftes from the NPL. or to -achteve..substant1al cleanup, by 
performing a re11edtal operable unit under the expandedTemoval authority. 
Each Region is, therefore, requested to ·evaluate -fts f.tnal :-and proposed NPL 
sites and to fdent1fy those s1tes that may be appropriately addressed using 
removal authority. Such s1tes must •eet the crfterfa for 1nftfat1on of a 
removal action 1n Section 300:65 of "the NCP. -and -the -potential response 
actfan should generally remain wfthfn the new $2 mfllfon/12 month removal 
limtts. OSWER will coAstder approval of act1ons·that exceed the $2 mtllfon 
ltmtt by a reasonable amount ff the add1ttona1 funds arecneeded ta conduct 
an efftc1ent response. Complicated response actions that require extensive 
study, such as the cleanup of a conta•fnated aquifer. would·more properly 
be addressed using re111edta1 authority. 

Each Regio" ts requested to provide us with the following infonnation: 

0 Lf st of potential NPL sites for removal action. 

0 For each sfte, a brief description of 

- Sf te background 
- Threat 
- Proposed removal action 
- Estimated cleanup cost. 

The appropriate removal, remedial, and enforcement personnel tn the Region 
should coord;nate w;th each other 1n thfs effort. Please submit this 
1nformation to Tfm Fields, Director, Emergency Response Division. no later 
than February 27, 1987. 

cc: J. Winston Parter 
Jack W. McGraw 
Tim Fields 
Russ Wyer 
Superfund Branch Chiefs, Regions I-X 



Unaddressed NPL Sites 
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MEHORANJ)UK 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O C Z0460 

,, ,, ; 1g::we .. -

Unadd:essed NPL Sites 

~ -~'~ .;;,..n..-
B.tUc:e A. Enge~bert. Chief 
Response Operations Branch 

OH.~ Coordinators 
Regions I-X 

·------ ... __ .,Jr• 

I have ateached the memorandum from Henry Longest, which requests that 
informacion be supplled regarding unaddressed NPL sites. As we discussed in 
Kansas Cicy, you need co develop realistic schedules for conducting the removal 
site assessments and provide this schedule and any ocher correc~ions or 
information regarding these sites to us by July 21, 1989. CEllCLIS will be 
used co crack the completion of removal site assessments and this information 
should be encered into the new CERCLIS field so that we can accuracely,cr~ck 
progress in this area. For die Federal facilities included in the attached 
listing, CD.Cl.A fund money may not be used to conduct the removal site 
assessments. Ocher government agencies are responsible for Federal facili:ies. 
If you have any additional questions, please feel free co call me on 382-2188. 

,...::ach:nent 

cc: !im Fields, ERD 
ROS Staff 
John Riley, RSCS 
Chriseina Griffin, RSCB 



UNITED STATES ENVIRONMENTAL PROTECTION AGWCV K ,, 
WASHINGTON. D.C. 20460 &*'+4-~ 'I 

JUL ... 
0 /989 :='·CE ci= 

MEMORANDUM :CL•= .-..;.s-:-=: .:.-...;::> e·.,:RGE··C' ;::1:;:5i'Q 

SUBJECT: 

FROM: 

TO: 

Unaddressed HPL sites ~rl OS~~ !:)i.=e~t::.-e = gzoo · Z

Henry L. Longest II, Director 
Office of Emergency and Remedia e _onse (OS-200) 

Director, Waste Management Division 
Regions I, IV, V, VII, VIII 

·Director, Emergency and aemedial Response Division 
Region II 

Director, Hazardous Waste Management Division 
Regions III, VI 

Director, Toxics and Waste Management Division 
Region IX 

Director, Hazardous Waste Division, Region X 
Director, Environmental Services Division 

Regions I, VI, VII 

Purpose: The purpose of this memo is to request submission, by 
July 21st, 1989, of a status report on unaddressed NPL sites, an~ 
to reiterate our intention ~o complete re~oval assess=ents at all 
unaddressed si~es by September JO, ~989. 

Backa=o~~d: T~=ough ~he =e=en~!y released Superfund ~anage~ent 
Review, ~he Ad~inist=a~or has ~i=ec~ed us ~o quickly assess U?L 
sites ~o deterriine whethe= ac~ions ~~und-lead or enfor:enen~) a-~ 
neede~ ~~ rende= sites safe f=om i::=:edia~e hazarcs t~ pW:>lic 
healtt and the envi==n~ent. !n ir.plementing this initia~ive, "e 
have set a goal to conduc~ removal assessmen~s at all ~nad~ressed 
N'PL s:..tes by the end of FY 1SS9 (unaddressed sites a=e sites w;n=..c::. 
have had nei~her =emoval nor =emedial ac~ivity). 

As you may be aware, I have =ecen~ly instruc~ed :y s~a:: ~o 
beqi~ an investigation of these unaddressed NPL sites. This 
ef:ort was initiated wi~h a March 5th memo to the Division 
D~=e=~o=s requesting a sta~~s =epo=~ on all unaddressed, :inal r~?L 
s:..tes. Your =esponses to ~hat ~em~ provided much insight in't:o ~~e 
~a~u=e of these sites. Perhaps ~=s~ ~=portan't:ly, your =eplies 
indi::a~ed that nany of these sites have received some substa~-=.:.·;e 
ac~ion e~~her ~hrough State e=forts or ~he efforts of ether 
goverr.~en~ agencies (as ~n ~~e case of Federal facili~ies). 

!rn"Cle::ent:ation: To immedia't:ely ir::plement the reco:tr.menda~ions of 
the Management Review, I am expanding our investigation ~o inclur
sites proposed for ajdi~ion to the NPL as well as those added t= 
~he f :nal lis't: since ~he Mar::h memo and ! am including ~~e 
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requirement that removal assessments be conducted at these 
unaddressed NPL sites. Since the removal assessment requiremen~ 
was not part of the original March exercise, I have attached the 
March 6th list of unaddressed, final NPL sites (Attachment A) for 
your review. The attachment listing the new group of sites 
(Attachment B) is broken into two categories: those sites which 
were proposed to the NPL prior to Update 7 (June 1988) and those 
sites proposed in Updates 7 and 8. 

As with the Ma~ch exercise, I am requesting that you review 
your site lists (Attachment B only) and determine if the CERCLIS 
data showing no removal, remedial, or enforcement activity is 
correct. Please pay particular attention to whether State 
enforcement lead or Federal facility activity has or should be 

__ indicated. If the data is correct, provide me with your planned 
course of action for the site in question including current site 
status and plans for any upcoming RI/FS or removal activity or 
associated enforcement activity. 

You will need ~o use both Attachmen~s A and 3 for the =emoval 
assessment exercise. Sites which we believe have received an 
adequate removal assessment are marked with an * beside the E?A 
I.D. on the attachments. As removal assessments are completed at 
the remaining sites, enter this data into CERCLIS. To allow for 
this, we have created a new event in the database for you to 
record the completion of the removal assessment. We will monitor 
progress towards our September 30th goal through ~he database. :r. 
conducting the remcval assessment, Regions should be sure to d=aw 
on the wealth of data gathered during the course of the listing 
process. ~his data can also be used in determini~q if a removal 
assessment ~as al=eady been conduc~ed :or the si~e in questi=n. 

If you have any questions =eqar=inq ~he si~e status =ep==~s 
or ~he a~~ache~ lis~s, please =ontact T=m Sheckells at 
a-382-2466. Quest~=~s concerninq ~he removal assessments 
should be ~efe==ed ~o Bruce E~gelbert at 8-382-21S8. A recao o: 
the i~ple~en~a~ion s=hedule :=r tr.~s r.eco :ollows: 

Action 

Review a~tached list ~f unaddressed 
sites (Attachmen~ B). Correct CERCL!S 
if data is inco==ec~. submit site 
status =eport ~o H~ o~ !eqitima~e 
unadd=essed s~~es. 

Conduct 
dressed 
and B). 
CERCL!S. 

~e~oval assessments at unad
?X?L s l tes ( .;-:tachmen~s A 

Code comple-:ion dates into 

Tirnef:-ar.ie 

Sta~us ~epor~s/CERCL:s 
co:::-=ec~:.ons :iue c;:,a 7,·21 

Sep~ember 30, ~989 
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Attachments 

cc: Superfund Branch Chiefs, Reqions I-X 
J'on cannon 
OERR Division Directors 
Bruce Enqelbert 
Penny Hansen 



Region 

l 

2 

3 

4 

5 

Attachment A 
(For use in removal assessment analysis only) 

Sitename 

Davis (GSR) Landfill 
Haverhill Municipal LF 
Revere Textile Prints 
Shpack Landfill 

Anchor Chemicals 
Griff iss Air Force Base 
Jones Sanitation 
Naval Air Enqineerinq 
Rocket Fuel Site 
Vestal Water supply 4-2 

Follandsbee Site 
Metal Banks 
Stanley Kessler 

Koppers co. Inc. 
Leonard Chem Co. 
Olin corp/Mcintosh Plant 
Palmetto Recyclinq Inc. 

Boise cascade/Onan/Medtro 
Delevan Muni Well #4 
East Bethel Demolition 
Freeway Sanitary Landfill 
Joliet Army Ammo Plant Mfq 
Joslyn Mfq and Supply 
Kent City Mobile Home 
Koppers Co/Galesburg 
Koppers Coke 
Lauer I San Landfill 
McGraw-Edison Company 
Nutting Truck & caster co. 
Olmsted county San Ldfl 
Perham Arsenic 
SCA Independent Landfill 
Scrap Processing Inc. 
southwest Ottawa county 
Sparta Landfill 
Spartan Chem co. 
St. Augusta Ldfl Engen. 
st. Regis Paper co. 
Tomah Armory 
Tomah Fairground Area 
Waite Park Wells 

EPA I.O. 

RID980731459* 
MAD980523336* 
CTD004532610 
MAD9-80503973 

NYD001485226 
NY4571924451 
NY0980534SS6 
NJ7170023744 
NYD980535124 
NY0980652267 

WVD004336749 
PAD046557096 
PA001426997l 

SC0003353026 
SC0991279324 
AL0008l88708 
SCD037398120 

MND0534l7515 
WID980820062 
MN0981088180 
MND038384004 
IL7213820460 
MND044799B56 
MID981089915 
I·LD990817991 
MN00008l9359 
WID058735994 
MID005339676 
MND0061540l7 
MN0000874354 
MN0980609572 
MI0000724930 
WID046536785 
MI0980608780 
MID000268l36 
MI0079300l25 
MN098l002256 
MND057597940 
WID980610299* 
WI098061684l* 
MND981002249 



Region Sitename EPA I.O. 

s Waste Mgmt. of Michigan MID060179587 
Waste Research and Reclam. WID990829475 
Windom Muni Dump MND980034516 

6 None 

7 Obee Road Site KSD980631766 

8 Mouat Industries MTD021997689* 

9 Mather AFB (AC ' w Disp.) CA8570024143 
McClellan AFB (36 Areas) CA4570024337 

10 Bangor Ordinance Disposal WA7l70027265 
Kaiser Aluminum Mead Wor~ WAD000065508 
McChord AFB WA8570024200 
Pesticide Lab - Yakima WAD120513957 
Umatilla Army Depot OR6213820917 



Attachment B 

Unaddressed Pre-Update 7 Sites 

Final Sites 

Rl Nutmeg Valley Road 

R2 W.R. Grace/Wayne Interim Storage 

RJ USA Letterkenny Southeast 

RS Douglas Road Uniroyal Inc. 
Joliet Army Ammo Plant LAP 
omega Hills North Landfill 
Savanna Army Depot 
Southside Sanitary Landfill 
Tomah Municipal sanitary Lanfill 
TRW Inc. Minerva Plant 

R6 Lone Star Army Ammunition 
Castle Air Force Base 
Moffett Naval Air Station 
Morton Air Force Base (LF ~2) 

Proposed Sites 

R2 Naval Weapons Sta. Earle-Site A 

RJ Suckinqham County Landfill 
Culpepper Wood Preservers 
Dover Gas Light Co. 
!3M Corp. (Manassas Plan~) 
M::>!::>ay, tlew Martinsville 
?igeon Point Landfill 
River Road Landfill 
Rohe and Haas Landfill 
'!'ransicoil Inc. 
Tyler Re~riqeration Pit 
USA Aberdeen - Ed9ewood 
~SA Aberdeen, Michaelsvill 
USN Naval Air Development Cen~er 

R4 ~~a~ond Shamrock Corp 
Olin Chemical GrouD 
Piper kircraft Corp. 
Rochester Property 

R5 3ar:::els rnc. 
Firestone Industrial ?~oducts 
H O D Landfill 
Rooker Montague Plant 
Ke~:-McGee Kress Creek 

CT0980669261* 

N.Jl891837980 

PA6213820503 

IN0980607881 
IL0210090049 
WID000808568 
IL3210020803 
IND980607360 
WID9806l0307* 
OHD004l79339 

TX72l3B2183l9 
CA357002455l 
CA217009007S 
CA4570024245 

NJ"0170022l72 

VAD08902i973 
VAD059l65282 
o=:o;aossJsso• 
VAD064872575 
WVD056866312 
DE09804S4603 
PA0000439083 
PA0091637975 
PAD05il52365 
DE09807C5545 
M02210020CJ6* 
M0321002l355* 
PA6l70C2.;545* 

GAD99074l092* 
GA0040690737 
FLD004054284* 
SCD98084069B* 

M:IDOl7168673 
IND980605877 
ILD980605836 
MID0060l4906 
!LC98082399l 



unaddressed Pre-Update 7 Sites 

Proposed Sites 

RS Kysar Industrial Corp. MID043681840 
Lacks Industries Inc. MID006014666 
Stauffer Chem co. Chicaqo ILD005ll0143 

R6 Air Force Plant #4 TX7572024605* 

R7 Frit Industries IAD04ll03193 
US Nameplate IAD054758958* 

RS Midvale Slag UTD081834277* 

R9 Kunia Wells I HID980894943 
Kunia Wells II HI0980895049 
Marley Coolinq Tower Co. CAD009140120 
Mililani Wells HID980895031 
Waiwa Shaft HI71700900l6 
Waipahu Wells HID980S95023 
Waipio Heights Wells II HID980895015 

RlO Naval Air station Ault Fld WA5170090059 
Naval Air Station Seaplane Base WA6170090058 
Naval Undersea Warf are WA1170023419 
Old Inland Pit WAD980982557* 



Unaddressed NPL Sites (Updates 7 and S) 

Final Sites 

Rl Bennington Landfill 
Burgess Brothers Landfill 
Holton Circle 

R2 Action Anodizinq & Plating 
Global Landfill 
Sydney Landfill 

RJ Berkley Prod Co Dump 
Boarhead Farms 
Bush Valley Landfill 
Elizabethtown Landfill 

R4 ABC One Hour Cleaners 
Cedartown Municipal Landfill 
Elmore Waste Disposal 
New Hanover County Airport 
Red-Penn sanitation co. 
T.H. Aqriculture and Nutrition 
Wilson Concepts of Florida 

RS Carter Lee Lumber Co. 
continental steel co:-p. 
Hechimovich Land~ill 
Interstate Pollution Control 
Parsons Chemical works 
SE Rock=o~d ~rcundwa~er 
Yeoman =reek Landfill 

rt6 cal West Metals (SBA) 
Clevelan:l Mill 

?.7 

Fourth Street Abandoned Ref i~ery 
Gulf Coast vacuum Service 
PAB Oil and Chemical Service 

Hyd::-o-Flex Inc. 
Mid-America Tanning 
Pester Refinery 

,.. ... _ .... 

RS Old Minot Land!:11 

R9 Hodesto Groundwater :ontar..:.:la-:.:.;:n 
Newmark Wellf ield 
Valley Wood Preservi~q 

RlO Fairchild Air Force Sase 
Joseph Forest Produc~s 
Yakima Plating co. 

VTD981064223* 
VTD003965415* 
NHD981063860 

NYD072366453 
NJD063l60667 
NYD980507677 

PAD980538649 
PAD04772616l* 
MOD980504l9S• 
PAD980539712 

NCD024644494* 
GAD980495402* 
SCD980839542 
NCD9Sl021157 
KY098l469794 
GAD042101261 
FLD041184383 

IND016395899 
IND001213503 
WI00529060BS 
ILT1B0011975 
MID9B0,76907* 
ILD981000417 
IL09805001C2 

NM009796027~* 
NMD9Sll55930* 
01<0980696470* 
LA0980750l37* 
LA0980749i39-*-

KSD007l354i29 
IAD085S2~688* 
KSDOOOS29846* 

NDD9BOS595'8* 

CAD981997752 
CAD98!.43~517 
CAD063020l43 

WA9571924647 
OR0068782820* 
WAoc.-.01a1s90• 



Unaddressed KPL Sites (Updates 7 and 8) 

Prooosed Sites 

Rl Atlas Tack co. 
Barkhamsted-New Hartford 
BFI/Rockinqham 
Cheshire Associates Property 
Darlinq Hill Dump 
Durham Meadows 
Gallup's Quarry 
Parker Landfill 
Precision Platinq 
Rose Hill Reqional La.ndf ill 
Saco Municipal Landfill 
Tansitor Electronics Inc. 

R2 Hiqqins Disposal Service Inc. 
Jones Chemical Inc. 
Naval Security Group 
Niagara Mohawk/Operations HQ 
Tri-City Barrel 
Witco Chemical Corp. 

RJ AIW Frank 
Anne Arundel co. Landfill 
Bell Landfill 
Berks Landfill 
Jack's creek/Sitkin smelt 
Kent City Landfill 
occidental Chem/Firestone 
Recticon/Allied Steel 
Saegertown Industrial Area 
Suffolk City Landfill 
Sussex co. Landfill ;s 

R4 Agrico Chemical Site 
Anodyne, Inc. 
Beaunit corp./Circular Knit 
Benfield Industries, Inc. 
Beulah Landfill 
BMI Textron 
Brantley Landfill 
Caldwell Lace Leather co. 
carrier Air Conditioning 
Cedartown Industries Inc. 
Chem-Form Inc. 
Firestone Tire and Rubber 
Fort Hartford Coal Stone 
Genral Tire and Rubber Company 
Green River Disposal Land 
Hevi-Duty Electric Co. 

MAD001026319* 
CT0980732333* 
VTD980520092 
CTD981067317 
VTD980520118 
CT0001452093 
CTD108960972* 
VT098l06244l 
CTD051316313 
RID980521025 
ME0980504393!t_ 
VT0000509174 

NJ0053102232 
NY0000813428 
PR4170027383 
NYD98066436l 
NYD9B0509285 
NJD045653854 

PAD004351003 
MDD9B0705057• 
PAD9B070Sl07• 
PAD000651810* 
PAD980829493 
DED980705727 
PAD980229298 
PAD002353969 
PAD980692487 
VAD9809179B3 
DE0980494637 

FL0980221857 
FL098l0l4368 

·scooo044-12sa 
NCD98l026479 
FL0980494660 
FLD052172954 
KY09805010l9 
KY004573B29l 
TND044062222 
GA0095840674* 
FLDOSOl74402* 
GAD990855074 
KYD980844625* 
KY000637l074 
KYD98050l076 
NC0039l02959 



Unaddressed NPL Sites (Updates 7 and 8) 

Proposed Sites 

R4 JFD Electronics/Channel Master 
Lexington County Landfill 
Madison county Sanitary Landfill 
Murray Ohio Manufacturing 
Redwinq carriers Inc. 
T. H. Aqriculture Nutrition co. 
Townsend saw Chain co. 
USMC camp Lejuene 
Winqate Road Municipal Incineration 
Woodbury Chemical co. 
Woolfolk Chemical Works 

RS Adams county Quincy Landfill 
Albion Sheridan Township Landfill 
Allied Paper/Portaqe Creek 
Amoco Chemical corp. 
Beloit Corp. 
central Illinois Public Service co. 
Dupaqe County Landfill 
Fort Howard Paper co. 
Himco Dump 
Kaydon corp. 
Lenz Oil Service Inc. 
Madison Metro Sewage Sludge 
Muskegon Chem co. 
Sauk county Landfill 
State Disposal Landfill 
Tippecanoe sanitary Landfill 
USAF Wriqht Patterson Base 
Warner Electric Brake and Clutch 
Waste Mgmt. of Wis-Brookfield 
Whiteford Sales and Serv Nat Lease 
Woodstock Municipal Landfill 

R6 o. L. Mud Inc. 
Lee Acres Landfill (USDOI) 
Mosley Road Sanitary Landfill 
Pagano Salvage 
Prewitt Abandoned Refinery 
Rio Grande Oil co. Refinery 
Sunray Oil co. Refinery 
Tex-Tin Corp. 

R7 E. I. Dupont De Nemours 
Electro-coatings Inc. 
John Deere (Ottumwa Works) 
Lehigh Portland cement Co. 
Northwestern States Portland Cement 

NCDl22263825 
SCD980559043 
FLD9810192J5 
TND991014954 
ALD980844385* 
ALD007454085* 
SCD980558050 
NC6170022580 
FI..0981021470 
FLD004146346* 
GAD003269578* 

ILD980607055 
MID980504450 
MID006007306 
ILD002994259 
ILD02l440375 
ILD981781065 
ILD980606305 
WID006136659 
IND980500292 
MID00601670J 
ILD0054517ll 
WID078934403 
MID072569510 
WID980610141 
MID980609341 
IN0980997639 
OH7571724312 
ILD00611415l 
WID980901235 

. IND980999791 
ILD980605943 

LAD981058019* 
NMl>980750020* 
OKD980620868* 
NMD980749980* 
NMD98062277J• 
TXD980795736* 
01<0000764357* 
TX0062113329* 

IAD9B0685804 
IAD005279039 
IAD005291182 
IAD005288634 
IAD980852461 



Unaddressed NPL Sites (Update 7 and 8) 

Proposed Sites 

R7 oronoqo-Duenwig Mining 
Peoples Natural Gas co. 
Sheller-Globe corp. Disposal 
st. Louis Airport/HIS/Futura 
29th and Mead Groundwater 

RS Comet Oil Co. 

R9 Advanced Micro Devices ~9 
Brown & Bryant Inc. 
Concord Naval Weapons Station 
crazy Horse sanitary Landfill 
CTS Printex 
El Toro Marine corps Air Station 
Fresno Sanitary Landfill 
GBF & Pittsburg Dumps 
Hewlett Packard I Palo Alto 
Hexcel Corp. 
Intersil 
Kaiser steel corp. 
Kearney KPF 
Pacific Coast Pipe Lines 
Riverbank Army Ammunition 
Sola Optical USA Inc. 
Solvent service Inc. 
Sulphur Bank Mercury Mine 
Synertek # (Bldq l) 
TRW Microwave 
Yuma Marine Corps Station 

RlO Centralia Municipal Landfill 
Eastern Michaud Flats contamination 
Hanford 100-Area (DOE) 
Hanford 1100-Area (DOE) 
Hanford 200-Area (DOE) 
Hanford 300-Area (DOE) 
Kerr-Mcgee Chem Corp. 
Monsanto Soda Springs Plant 
Northwest Trans. (S. Harkness st.) 
Pacific car & Foundry co. 
Pasco Sanitary Landfill 

MOD980686281 
IAD980852578* 
IAD980630750 
M00980633l76 
KS000724l656 

MTD980403554* 

CAT080034234 
CAD052J84021* 
CA7170024528 
CAD980498455 
CAD009212838 
CA6170023208 
CAD980636914 
CAD980498562* 
CAD980884209 
CAD058783952 
CAD04147234l 
CADOOB274938* 
CAD98l429715 
CAD980636781 
CA7210020759 
CAD98ll71523 
CAD059494310 
CAD980893275* 
CA099083Z735 
CA0009l59088 
AZ097l390062 

WA0980836662 
IDD9846666l0 

. WA3890090076 
WA48900S0075 
WA1890090078 
WA2890090077 
IOD04l3l0707 
IDD08l6:30994 
WAD0273:562l* 
WAD0092.;92l0 
WAD99l2Sl874 



Use:of•~!U'P~J~~49pr':>aches ~o Speed Up 
F.lemed1a1;.~Act1on Pro1ects 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O C 20460 ~-----$ 

JUL 6 f9B9 

OFl'ICE OF 
SOLID 111..:.STE AND EMERGENCY RESPQ11,, 

OSYER Directive No. 9355.0·25A 

MEMORANDUM 

SUBJECT: 

FRO~: 

TO: 

Purpose: 

Use of ,,movay~pproaches to Speed Up Remedial Action Projects 

J 11~Ai? -t JllrI&~A~ 
ing Assfstant Administrator 

E vironmental Services Division Directors 
Regions I, VI, VII 

Yaste Management Division Directors 
Regions I, IV, V, VI, VII, VIII 

Emergency and Remedial Response Division Director 
Region II 

Hazardous waste Management Division Directors 
Regions III, VI 

Toxics and Yaste Management Division Director 
Region IX 

Hazardous Waste Division Director 
Region X 

This memorandum defines the basic requirements to be met when a Region 
chooses to use removal authorities and contracting methods to speed up 
remedial projects. 

Background: 

Several Regions have expressed in:erest in :he use of re~o•a~ au:hori:i~s 
and contracting methods to speed up remedial actions on ~ational Priori:ies 
List (NPL) sites where surface cleanups may result in a :o:al si:e clear.~p or 
completion of a major portion of the site. Memoranda containing conditions 
for this approach were forwarded to Region IV on March 18, 1988, and July 11, 
1988. (OSYER Directive No. 9355.0-25). Region IV has used this a?proach on 
eight sites. Three of these sites are now scheduled to be deleted from the 
NPL this fiscal year. Region III has also used this approach at ~•o NPL 
sites. 
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Several issues arose in defining and implementing this approach, which 
required coordination of policies and procedures between both the remedial ai 
removal programs. This coordination resulted in a unique set of requirements 
which each Region must meet when undertaking the use of removal authorities to 
achieve early action at NPL sites. 

Objective: 

This policy is aimed at speeding up response at some NPL sites. The 
purpose is not to establish an alternative to remedial contracting methods but 
to provide an additional response option until such time as rapid remedial 
contracting alternatives are fully developed. This document supersedes 
previous memoranda on this topic. This memorandum describes the criteria and 
other considerations for effective utilization of this approach. The 
requirements outlined in this memorandum do not apply to the usual 40 to SO 
emergency and time-critical removal actions conducted by the removal program 
at NPL sites each year. 

Implementation: 

The following are the key requirements which must be met before removal 
authorities or removal contractors can be used to perform remedial actions at 
NPL sites. 

1) All sites must have a signed Record of Decision (ROD). Should the 
proposed response activities entail a substantive change from the 
remedy specified in the ROD, the Region must either amend the ROD or 
publish an explanation of significant differences, whichever is 
appropriate, prior to commencing the cleanup. 

2) Sufficient time and enforcement resources must be allocated to the 
extent feasible to conduct a potential responsible party (PRP) search 
and obtain information about PIU>'s through Section 104(e) actions. 
Follow-up PRP Search activities should be conducted where necessary. 
If PRP's are identified during this process, the Region should send a 
notice letter, and, consistent with CERCIA Section 122(a) and (e), 
issue special notice or advise the PRP that such procedures will not 
be utilized. If site exigencies require early response, the Region 
may chose to issue notice orally and follow up in writing. Assuming 
that there is sufficient ~ime, the Region should conclude Section 106 
negotiations with the PRP prior to initiation of any response action. 

3) These cases draw upon removal authori~ies, bu~ are considered 
remedial actions. Consequently, if the Region ~akes an enforcement 
action, it must utilize a consent decree or issue a Unilateral 
Administrative Order. If compliance is not achieved and time is 
critical (typical of many removals) the Region should take over ~he 
response and pursue cost recovery, seeking treble damages and/or other 
penalties. 

4) All activities must be well documented for cost recovery. 
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5) A signed State Superfund Contract must be obtained from the State, 
prior to the start of the action, providing the Section l04(c) 
assurances for cost sharing, operation and maintenance, off-site 
disposal and, when applicable, 20-year waste capacity. 

6) The proposed response action at the site must meet the National 
Contingency Plan (NCP) criteria for removal actions in section 
300.65. 

7) All proposed response acti~ities must be described in a sig~ec re:o~al 
action memorandum. If the response should exceed the statutory limits 
of 12 months or $2 million, it will be necessary for the Region to 
prepare an exemption request. In the-case where site costs are 
expected to exceed the $2 million limit, Headquarters approval must 
be obtained prior to commencing the removal action. These exemption 
requests must be prepared as early as possible in the process. Only 
Regional approval is required for exemption requests where activities 
are expected to exceed the 12-month limit. 

8) All funding, activity codes, account numbers, SCAP and CERCLIS data 
will use remedial codes. This will ensure that these activities are 
reported on and tracked as remedial actions. Funds will come from 
the remedial portion of the Region's Advice of Allowance (AOA). All 
projected starts should be entered into CERCLIS with their projected 
obligations data for the appropriate quarter of the fiscal year. 

9) Community relations requirements must be met and an administrative 
record must be established for each site. The public comment pe~iod 
must be observed in accordance with NCP requirements for bo:~ the 
remedial and removal prog:ams. 

:o. Gene=slly at ~he completion of this cleanup work, the site sho~ld be 
ready for deletion. OSwER Directive 9320.2-3A procedures ~~s: be 
followed to delete the site from the NPL. ~'hen a :ajor portion 
(significant operable unit) of vork is undertaken usi~g :hese 
procedures a~d :he site does not qualify for delet:cn. u~us.,;al 

circumstances (e.-g,, emergency) must preclude the use of re~edia: 
contrac~ing mechanisms. 

Fu:ure ?lans 

The remedial p=og=am has two initiatives unde~ay to pro~ice th~ 
co~trac:ual mechanis~s and cons:ruc:ion managet.ent sy=:ems neecec :o ax?ec~:e 
?=oJects within :he reoedial process and au:hori:ies. One is :~a Co:~s o: 
Engineers new rapid response contracts used :o expedi:e smaller ~ieces of so~a 
large site cleanups they manage. The second is the subccntrac:i~g p:~vision 
of :he Alternative Remedial Contracts Strategy (ARCS). ARCS ~i~l mo:e 
typically be used for smaller construction projects such as those anticipated 
for coverage under this policy. With the inclusion of experienced en;inee~i~g 
and construction management contractors in the ARCS prograre, opportur.ities 
open up for the use of more expeditious cnns:ruction subcontracts for some 
sices with plans for early initiation of construction based on ~imitec design. 
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Alternatively, other subcontracting vehicles such as basic ordering agreement 
and other methods of bidder prequalification might be used to reduce 
procurement lead time. More guidance on che use of these mechanisms will be 
issued. It is expected that as the Regions gain experience with the ARCS 
program and these subcontracting mechanisms, the use of removal authorities and 
program mechanisms to speed up remedial projects will be phased out. 

Other Considerations: 

If removal authorities are going to be used, careful consideration must 
be given to the type of contract that is selected for the work. Obtaining the 
best p~ce and maximizing competition are always major goals, as in using 
competitive contracting mechanisms to the maximum extent practicable. The 
Emergency Response Cleanup Services (ERCS) contracts may be the most 
appropriate vehicle where rapid response is necessary under emergency and time
critical circumstances. However, a Region should always consider using the 
Prequalified Offerors Procurement Strategy {PQOPS) or other site-specific 
contracting mechanisms. This is especially true if the project is a non
emergency situation where the consistency waiver to the $2 million limit is 
used. 

When use of alternative technologies is specified in the ROD, PQOPS 
should be considered. The use of this arrangement is most appropriate when a 
3 to 5 month lead time is available. This procurement strategy is about to be 
implemented for mobile incineration. PQOPS for other technologies will 
follow. When the lead time is approximately 4 months and PQOPS is unavail
able, use of site-specific subcontracts under the ERCS contracts may be 
feasible. This approach may be used only where the prime contractor has not 
proposed rates for the site's particular cleanup activity. In adcition, many 
Regions have Regional ERCS contracts with 24 to 72 hour response times ~hicr 
cay be more cos:-effective than the Zone ERCS contract$. !n all cases, :he 
Region should keep in mind that achieving the maximum competition is a p=ima=y 
goal of both the removal and remedial programs, taking into account :he need 
for ra?id response and the mag~itude of :he =isks posed. 

A final factor to consider is =emoval con:racts capacity. Gene=ally, 
this policy should not be used :o do expensive remedial work. !: is ir.:encec 
to help expedite deletion f=om :he NPL o: prcjec:s of codes: scope. !his 
approach cannot be used where the adequacy of.removal cor.t=acts capaci:y is 
j~opdrdized. Being able to always p=omptly and fully respond to the normal 
removal workload is a higher pr~o=i:y than doin& :he =emedial work :hat is :he 
subject of this policy. 

In summary, use of removal authorities or removal (e.g., ERCS) con:=ac:s 
to take early action at NPL sites is an alternative in cer:ain limi:ed 
situations. The site must meet the c=ite=ia for a removal action as well as 
fulfill all the regular remedial requirements. This stra:egy will enable the 
Regions to complete cleanup at certain NPL sites in a more expeditious and 
efficient way and to start the necessary deletion process. 



5 

cc: Superfund Branch Chiefs, Regions I-X 
OHM Coordinators, Regions I-X 
Henry Longest, OERR 
Bruce Diamond, OWPE 
Timothy Fields, ERD 
Russel Wyer, HSCD 
Clem Rastatter,OPM 
Sally Mansbach, OWPE 
Frank Russo, OYPE 
Linda Boornazian. OWPE 
Earl Salo, OGC 
Kirsten Engel, OGC 
Karen Clark, OGC 
Arthur Ueissman, OPM 
Betti Van Epps, PAS 
Bruce Engelbert, ERD 
John Riley, ERD 
Mark Mjoness, ERD 
Linda Garczynski, ERD 
Dave O'Connor, PCHD 
Sallyanne Harper, PCMD 
Pat Patterson, PCMD 
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UNITED STATES ENVIRONME:\ITAL PROTECTION AGENCY 
WASHINGTON. 0 C 20460 

DEC I 5 1989 OSWER Directive No. 9200.2-02 
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SOL.•= .·.-s·r_ .:..":- :·.:;c::-:.:· .. c" .p-:,5 .. ..,· .. s: 

MEMORANDUM 

SUBJECT: Accelerated Response at NPL Sites Guidance 
(Superfund Management Review: Reconunendation Nu. 22) 

~·~,.;. -~r-
FROM: Don R. Clay 

~sistant Administrator 

TO: J Direct.or, Waste Management Division 

PURPOSE 

Regions I, IV, V, VII, VllI 
Director, Emergency and Remedial Response Division 

Region II 
Director, Hazardous Waste Management Division 

Regions Ill, VI 
Director, Toxic and Hazardous Waste Management Division 

Region IX 
Director, Hazardous Waste Division 

Fegion X 
Director, Environmental Services Division 

Regions I, VI, VII 
Regional Counsels, Regions I-X 

The purpose of this memorandum is to transmit Agency guidance on 
accelerating responses at National Priorities List (NPL) sites. 

BACKGROUND 

Pursuant to the Superfund Management Review, a workgroup was formed to 
develop guidance to assist the Regions in taking expedited approaches to site 
cleanups and in making NPL sites "safP.r." After evaluation of Regional 
comments, the guidance was split into two separate documents. The attached 
guidance, the first of the two documents, describes available procedures and 
contract mechanisms to allow the Regions to take action at NPL sites more 
quickly under both removal and remedial authority. 

IMPLEMENTATTON 

Specifically, the attached guidance requires that you: 

o Ensure that ~11 pre-remedial, removal, remerlial, Rnd erforcement staff 
are fanllliar with the need to accelerate responses at NPL sitPs; 

. 
Pr1111cd on Recycled Poper 
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o Use Superfund removal and remedial authority. as appropriate. to take 
accelerated actions at those NPL sites where feasible and prudent; 

o Employ enforcement authority promptly at NPL sites to encourage 
increased PRP involvement in site cleanup; 

o Establish mechanisms to ensure proper coordination and funding of 
accelerated responses within the Regions; and 

o Promote the operation of Superfund as "one program" through use of 
elements such as improved interoffice conununication and cross-training 
of Agency personnel. 

If you have any questions on this guidance. please contact Hans Crump
Wiesner, Acting Director. Emergency Response Division, at FIS 475-8720, or 
Scott Maid at FTS 382-4671. 

Attachment 

cc: Henry Longest II, OERR 
Lloyd Guerci, OWPE 
Lisa Friedman. OGC 
Hans Crump-Wiesner, ERD 
Clem Rastatter. OPM 
Larry Reed. HSED 
Russ Wyer, HSCD 
Superfund Branch Chiefs, Regions I-X 
OHM Coordinators, Regions I-X 



OSw'ER Directive #9200.2-02 

Accelerated Response at 
National Priorities List Site~ 

1.0 INTRQDUGTION 

1. 1 Barkqound 

In June 1989, the Environmental Protection Agency (EPA) completed a study 
entitled "A Management Review of the Superfund Program" (Superfund Management 
Review). This document outlined a new long-term strategy for management of 
Superfund and described the need for EPA guidance on expediting response at 
National Priorities List (NPL) sites. The report also emphasized elimination 
of immediate risk to public health and safety and the minimization of long-term 
risk from hazardous substances at NPL sites as new measures of program success. 

The Superfund Management Review specifically recommended th.at EPA "take 
expedited approaches to site cleanup whenever possible" (p. 3-13). The report 
also emphasized the need for creative or alternative approaches for improving 
the effectiveness and timeliness of remediation at NPL sites. Recommendations 
from the Superfund Management Review were further discussed in a September 18, 
1989, memorandum from F. Henry Habicht to the Regional Administrators, entitled 
"Immediate Actions to Implement the Superfund Management Review." 

1.2 Purpose 

This document focuses on accelerating responses at NPL sites and 
coordinating available removal, remedial, and enforcement procedures and 
contract mechanisms in order to accomplish this. This guidance is intended for 
Regional site managers, including On-Scene Coordinators (OSCs), Site Assessment 
Managers (SAMs), and Remedial Project Managers (RPMs), enforcement staff, and 
other Regional and Headquarters Superfund personnel. By implementing these 
procedures, we may accelerate all types of response actions, and encourage 
management of NPL sites under "one program." 

1.3 ~ 

l 

Specifically, this guidance addresses the following areas: 

o What is an accelerated response? (Section 2.1) 

The policies and procedures established in this document are 
intended solely for the guidance of EPA personnel. They are not 
intended, and cannot be relied upon to create any righ.ts, 
substantive or procedural, enforceable by any party in litigation 
with the United States. EPA reserves the right to act at variance 
with these policies and procedures and to change them at any time 

·Without public notice. 
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o What are the available mechanisms to accelerate responses at NPL 
sites? (Section 2.2) 

o What are the enforcement aspects of accelerated response? 
(Section 3.0) 

o What additional factors should be considered in an accelerated 
response? (Section 4.0) 

o How may the various Superfund program offices wo!· .: as "one program" to 
accelerate responses? (Section 5.0) 

2. 0 ACC'lq,WTEI) R.ESPONSE 

Accelerated responses may be used in many situations where site managers 
want to act on sites quickly. Site managers have access to a variety of 
mechanisms for accelerating responses to threats at NPL sites. In most cases, 
the tools are modifications of established response options that have been in 
common use in the Superfund program. Regions should follow the provisions, 
described below, whenever practicable to expedite cleanups at NPL sites. 

2.1 What Is An Accelerated Response? 

An accelerated response is an action taken at an NPL site using stream
lined response mechanisms, with the purpose of acting quickly to reduce acute 
risk to human health and the environment. Accelerated responses can help 
Regions reduce risk from these sites, and can allow for more efficient use of 
EPA resources. 

If evaluation of a site indicates that an accelerated response is 
warranted, then appropriate action should be taken, by: 

o Conducting a removal action in accordance with section 300.65 
of the National Oil and Hazardous Substances Pollution 
Contingency Plan (NCP)2 (proposed NCP section 300.415); or 

o Preparing and executing an early action operable unit Record of 
Decision (ROD) based on existing data or a limited data gathering 
effort; or 

2 For ease of use, references to both the old (1985) NCP and the 
proposed (1988) NCP sections are provided in the text. It is 
important to note, however, that the 1985 NCP remains in full 
effect until a revised NCP is promulgated. The revised NCP, which 
was proposed on December 21, 1988 (53 FR 51394) is expected to be 
finalized in 1990, at which point the revised section numbers will 
become effective. 
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o Implementing techniques to expedite the planning and design process 
prior to remedial construction. 

2.2 Wllat Are The Available "echanisms? 

Removal Actions 

Removal actions are used to prevent, abate, min1m1ze, stabilize, or 
mitigate releases or threats of releases of hazardous substances, pollutants, 
or contaminants that pose a threat to public health or the environment. 
Section 300.65 of the NCP (proposed NCP section 300.415) describes factors for 
determining that a removal action is appropriate (t:....&.a., contamination of 
drinking water, threat of fire or explosion, potential for migration) and the 
types of removal actions that are appropriate in certain situations. Removal 
actions are performed at NPL and non-NPL sites. Approximately 40 removal 
actions have been conducted annually at NPL sites. 

A site manager may, in certain situations, choose to use removal 
authorities and contracting methods to accelerate response at NPL sites. 
Actions with a planning period of less than six months are generally (but not 
always) performed prior to the development of the ROD. If a removal action is 
indicated at an NPL site, and adequate planning time (~, greater than six 
months) is available before the start of the removal, an engineering 
evaluation/cost analysis (EE/CA) should be conducted as part of the non-time
critical removal. Alternatively, a remedial investigation/feasibility study 
(RI/FS) can be conducted. EE/CAs contain evaluations of possible alternative 
technologies, selection of the response, and document the decisionmaking 
process. Ihe EE/CA must be made available for public conunent as part of the 
administrative record, in compliance with the public participation procedures 
for non-time-critical removal actions described in §300.820 of the proposed 
NCP. 

For any category of removal action, the appropriateness of the action is 
not limited to the factors explicitly described in section 300.65 of the NCP. 
nor does the NCP limit the responses EPA may take to the examples given in the 
NCP. Action Memoranda must be completed for all removal actions and must 
include all information described in the "Superfund Removal Procedures Manual." 
Chapter III-C.8. Expedited enforcement activities, such as expedited PRP 
searches and use of model administrative orders, are appropriate for these 
actions. 

Continuation Of Removal Action. As an acute threat at an NPL site is 
being addressed by a removal action, it may be possible that an incremental 
expansion in the scope of the removal action would help to further protect 
human health and the environment and lead to expediting overall cleanup of the 
site. Regions may determine on a case-by-case basis whether this is 
appropriate at a site. The following factors should be considered in such 
case-by-case evaluations: 
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Scope of Continued Action 

o After an acute threat at an NPL site is addressed by a removal action, 
Regions should consider whether there is any appropriate action that 
would allow further protection of human health and the environment. 
This may require employing a removal or remedial action to complete an 
operable \Ulit. The aim of the accelerated response is to reduce risk 
to human health and the environment at the site. 

Concurrence 

o The decision to accelerate response through use of removal authority 
must be made in consultation with pre-remedial, remedial, removal, and 
enforcement program managers. The State should also be involved 
whenever the State is expected to play a role in the action. If the 
action does not meet removal criteria, however, the accelerated 
response option chosen must be performed as a remedial action. 

o The Region must weigh the loss of cost-share against the need for, and 
efficiency of, accelerating the response at a site on a case-by-case 
basis. Regions should attempt to obtain agreement from States on the 
proposed course of action before proceeding with any accelerated 
response option. 

o If the cleanup will exceed the $2 million statutory limit for a 
removal action, then Headquarters approval of an emergency or 
consistency exemption is necessary. If no exemption applies, the 
accelerated response option chosen must be performed as a remedial 
action. 

o If the removal response will be nationally significant (~. 
involving dioxins or Indian lands), Headquarters concurrence will be 
necessary. Headquarters concurrence will also be necessary if the 
action employs innovative or emerging alternative technology. 

o The public's interest and concern in the site should be taken into 
account when deciding what the response should be. 

o The State~ remedial program, PRP, or other authority must be willing 
to conduct post-removal site control (PRSC) where needed following a 
Fund-financed removal action (see section 4.4). The Region may pursue 
unilateral enforcement action, including judicial action if needed, to 
obtain PRSC. If arrangements for PRSC cannot be made. the accelerated 
response must be performed as a remedial action. 

o If the action will requi~e extensive, long-term response, such as 
restoration of a contaminated aquifer, the response should be 
performed as a remedial action. 
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Contract Resources 

o Regional resources (including resources that may be transferred from 
the remedial program) must be adequate to meet the requirements for 
an accelerated removal response at the site without compromising 
emergency response capability in the Region. If resources for 
accelerated responses at NPL sites cannot be provided without 
compromising emergency and time-critical response capabilities in the 
Region, the accelerated response must be performed and funded as a 
remedial action. 

o An assessment of removal and remedial contract capacity should be 
performed in order to determine the capacity, availability, and 
suitability of response contractors to the site in question. Regions 
must evaluate relative contract capacity before an accelerated 
response can be continued at the site. 

Removal Approaches To Remedial Actions. Remedial action may be conducted 
using removal contracting methods where the action complies with all removal 
as well as remedial requirements. In these circumstances, remedial funding is 
used to implement a ROD at an accelerated rate. Guidance on this response 
option was issued to the Regions on July 6, 1989 (see "Use of Removal 
Approaches to Speed Up Remedial Action Projects,• OSWER Directive •93SS.0-25A). 
These actions are remedial actions. The term •removial,• which has been used 
informally to characterize these actions, should not be used. 

The response must meet both remedial and removal program requirements. 
Time is saved by using removal contractors, and through the use of an abbre
viated and less formal design procedure. Remedial funding is provided through 
a ROD and a state cost-share is provided through a Superfund state contract. 
For all purposes, including enforcement, these actions are remedial actions. 
All agreements ~ith PRPs must be embodied in a consent decree. Since this 
response approach uses large amounts of limited Emergency Response Cleanup 
Services (ERCS) capacity, it should only be used in unusual emergency or time· 
critical circumstances. New and streamlined remedial alternatives should 
obviate the need for this course of action in most cases. 

Remedial Actions 

The purpose of the remedial action process is to implement remedies that 
reduce, control, or eliminate risks to human health and the envirorunent. Onlv 
those sites included on the NPL are eligible for Fund-financed remedial act10~ 
(NCP section 300.68). The remedial process generally includes an RI/FS, a 
proposed plan, a ROD, engineering design, and implementation of the remedial 
action. All remedial actions must comply with the requirements of §300.68 of 
the NCP (§§300.430 and 300.435 of the proposed NCP). 

A site manager may, in certain situations, choose to use remedial 
authorities and contracting methods to accelerate response at an NPL site. 
This may be accomplished through the implementation of an early action operable 
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unit ROD (for example, to remove drums) and the use of streamlined remedial 
contracts. Early actions may make it possible to provide earlier protection of 
public health and the environment, and the actions may also help provide 
information that may be used to improve the phasing and design of later 
remedial stages. 

Site managers can break actions into distinct portions, which are known as 
"operable units," to achieve quicker response. An operable unit is "a discrete 
part of the entire response action that decreases a release, threat of release, 
or pathway of exposure" (NCP section 300.6; see also proposed NCP Subpart A). 
Operable units can be designated to accelerate remediation for portions of the 
site, but all operable units conducted as remedial actions must have RODs. 
Separate enforcement agreements may be reached for individual operable units. 

Expediting Remedial Actions. After signing a ROD, accelerated responses 
may be implemented under remedial authority. The most obvious method to 
accelerate remedial action is to initiate construction sooner, i........JL.., speed up 
the plalUling and design process. Once this is achieved, contracting and 
construction options can be explored to best enhance site remediation. This 
section briefly describes techniques for expediting remedial construction. 
(The techniques are covered in greater detail in OSWER Directive 19355.5-02/FS, 
"Expediting Remedial Construction.") These techniques are applicable to all 
Superfund projects; however, they are geared toward small (less than $5 
million), well defined projects using proven technologies. 

ltemedial Management Strategy. The remedial management strategy (RMS) is a 
systematic approach used to identify and establish the preferred contracting 
strategies to be used in the implementation of a remedial action. The 
objective is to look at each of the operable units that are part of the remedy 
described in the ROD and lay out a strategy for construction that meets all of 
the constraints imposed on the project. The RMS establishes the overall course 
of action for the project. It is at this point that decisions are made about 
phasing portions of the project, fast-tracking design and construction, 
employing limited designs for specific elements, or utilizing alternative 
procurement methods. 

Phasing Remedial. Design and Construction. An analysis of remedial 
design/remedial action (RD/RA) project elements results in the determination 
that some can be effectively phased or time-sequenced to accelerate them 
through the design and remediation process. Phasing may achieve an overall 
fast-track schedule and thereby mitigate the continuing threat of the site to 
the environment and public safety. Large, complex projects (or operable units) 
may be broken down into smaller, more manageable response elements. Elements 
may be worked in unison, but each individual element has its own schedule and 
moves at its own rate through the remediation process. 

Past-Tracking RD/RA. Fast-tracking might be considered a subset of 
phasing. Where phasing breaks large complex projects into smaller more 
manageable units, fast-tracking is a method to accelerate the implementation of 
those individual elements. There are several techniques that can be used to 
fast-track IUJ/RA: 
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o Expedite RD Discretionary steps in the RD process may be eliminated 
or shortened. Si~e managers must realize, however, that short
cutting the process involves some risk. For example, deciding to use 
only data collected during the RI/FS for design is one method of 
expediting. However, the design risks being delayed if the RI/FS 
data turns out to be marginal or incomplete. 

o Use of Removal Authority. As mentioned in the section on Removal 
Approaches to Remedial Actions, removal contracting methods and 
remedial funding can be used to implement RD/RA on an accelerated 
basis. 

o Optimize RD Optimization is the rearrangement of the sequence in 
which RD elements are performed to enhance the overall schedule. For 
example, the site access portion of a design could be completed and 
construction initiated while the rest of the design is still on
going. 

o Fast-Track Construction. Many large projects can be divided into 
separate stages of construction. This is generally accomplished by 
awarding each stage of work for construction as soon as the design 
effort on that particular stage of work has been completed. This 
approach has the advantage that the project will be started and 
completed sooner than would be possible if it were necessary to wait 
until all design work had been completed. Another aspect of fast
track construction is ordering items that require long lead-times in 
advance of the time they will be needed on the job. 

Preplaced and Pre-Qualified Contracts. One method to expedite initiation 
of remedial construction is to use preplaced contracts or pre-qualified 
contractors. There are several options currently available for use. These 
methods require approximately 30-60 days to initiate construction activities by 
eliminating the solicitation and audit requirements of site-specific contracts, 
thus reducing the time from design completion to construction initiation. 

The U.S. Army Corps of Engineers (USACE) has developed methods to 
expedite the initiation of remedial action at Superfund sites by implementing 
two innovative contracting strategies: Preplaced Remedial Action (PRA) and 
Rapid Response (RR) contracts. Both may be used for projects when delaying the 
remedial action for normal procurement actions may result in detrimental 
effects on human health or the environment. PRA contracts are structured to 
implement full-scale remedial actions. RR contracts are for demolition 
actions, closures, point source contamination control, and site stabilization. 
They are limited to $2 million per delivery order and may be used for projects 
where it is necessary to abate, stabilize, mitigate, or eliminate hazardous or 
contaminated materials or structures. 

The Pre-qualified Offerors Procurement Strategy (PQOPS), when completely 
in· place, will provide a list of prequalified contractors that have the 
capability of performing a specified technology(~. incineration, fixation). 
All contractors on the list will have been technically evaluated and deemed 
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qualified to perform the specified work. However, they are limited to 
providing the equipment for a specific technology and do not include broad 
response support (~. site access, excavation, site closure) to fully imple
ment the remedy. The transportable incineration system (TIS) PQOP is in place 
and the fixation/solidification system (FSS) PQOP will be in place during 
FY 90. 

3.0 WHAT ARE THE ENFORCEMENT ASPECTS OF ACCELERATED RESPONSE? 

The Superfund Management Review placed great emphasis on the prompt use 
of enforcement authority at NPL sites. At sites where there is accelerated 
response, enforcement and program staff must anticipate each other's needs. 
Good communications are essential. For example, those evaluating a ~PL site, 
~ho discover the probable need for accelerated action, need to contact 
enforcement personnel promptly so that this change can be incorporated into the 
enforcement strategy for the site. Conversely, enforcement staff must appre
ciate how delays in performing enforcement activities may affect timing of site 
response. 

Site managers must take advantage of enforcement authorities whenever 
possible. The enforcement authorities that are available to EPA include st~ong 
liability provisi~ns, administrative order authority, judicial enforcement 
authority, and the authority and funding to take direct action to clean up 
sites and subsequently recover costs. ~'hen developing an accelerated respor.se 
action, the following enforcement activities should be taken into account. 

Enforcement Strategv 

Enforcement personnel should take a site-specific approach when 
developing enforcement strategy. the approach should generally cover the i:e•s 
discussed here (£_&_, PRP search, notice to PRPs and States). If enforcemen: 
authority is not used, site managers must document why. 

PRP Search 

If the site is on the NPL, an expedited PRP search can be conducted by 
focusing on owners and operators that are known and generators that are readi 1:-· 
identifiable. PRP searches are discussed in detail in the "Enforcement ProJec: 
Management Handbook," OSYER Directive #9837.2 (July 1989); see also the "PRP 
Search Manual," OSWER Directive #9834.3-lA and the "PRP Search Supplemental 
Guidance for Sites in the Remedial Program," OSWER Directive •9834.3-2A. 

Notice to PRPs 

t.lhere possible, it is usually advantageous to notify PRPs of their 
potential liability before transmitting to the PRPs a draft administrative 
order on consent. Moreover, except for emergencies, PRPs should be notified 
prior to issuance of a unilateral administrative order. If PRPs have not been 
notified, a notice letter should be issued. For additional information on 
enforcement activities, see Section 6.0, Bibliography, for a listing of 
applicable OS~ER Directives. 
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Notification of the State 

Prior to issuing an administrative order. EPA must notify the State. In 
situations where there is little time available before initiation of site 
activity, the State may be notified by telephone, followed by written 
confirmation. 

AdD!inistratiye Order on Consent CAOC> 

If the response is an accelerated removal action and PRPs are willing to 
perform the action. the PRPs' conduct of an accelerated response should be 
pursuant to an AOC (CERCLA §106). If the accelerated response follows a ROD 
and is a remedial action, PRP conduct of the action should be pursuant to a 
consent decree (CERCLA §122). Moreover. settlements that include owners must 
include an agreement for access to the site. If, during negotiations, site 
conditions dictate the need for immediate response, the site manager should 
discontinue negotiations and initiate on-site response. Whenever appropriate, 
a unilateral order should be issued to allow EPA to seek treble damages and/or 
possibly convince the PRPs to take over the response etfort. 

Unilateral Administrative Order CAOUl 

Generally, when negotiations become protracted or in critical situations 
(including some emergencies where time allows), EPA policy is to proceed with a 
CERCLA §106(a) AOU to viable PRPs before Fund activation. There are excep
tions, such as: sites where there is an immediate need to respond; where PRP 
liability is very uncertain; where there are wiique technical problems; or 
where there are problems with the technical capability of the PRP to conduct 
the removal action. 

4.0 WHAT .ADDITIONAL FACTORS SHOULD BE CONSIDEREIJ? 

4.1 ~ 

The Superfund Amendments and Reauthorization Act of 1986 (SARA) required 
that on-site remedial actions comply with applicable or relevant and appro
priate requirements (ARARs) of ·other federal and state environmental laws. 
Although CERCLA only requires compliance with ARARs for remedial actions, the 
current NCP requires removals to comply with Federal ARARs to the extent 
practicable. EPA policy under the proposed NCP (§300.415) requires removal 
actions to comply w:f.th State and Federal ARARs to the extent practicable. 
Until this policy is prolD\llgated by regulation, compliance with State ARARs 
during removal actions must be justified based upon protectiveness. Factors 
used in determining whether removal compliance with ARARs is practicable 
include: (1) the urgency of the situation, and (2) the scope of the removal 
action to be conducted, which includes consideration of the statutory limits 
for removals. Off-site actions must always comply with applicable require
ments. (For a statement of EPA's off-site policy, see 50 fR 45933, November 5, 
1985, as revised November 13, 1986 in OSWER Directive #9834.11.) Remedial 
actions, including those discussed in the section on p. S, Removal Approaches 
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to Remedial Actions, must comply with all ARARs identified in the ROD, unless 
an ARAR is waived. 

Waivers of ARARs (CERCLA section 12l(d)(4)) also may be used for removal 
as well as remedial actions where they apply. See the document "CERCLA 
Compliance With Other Laws Manual" (OSWER Directive #9234.1-01) for additional 
information. 

4.2 Public Participation 

Informed public involvement in the decision~aking process is a key 
element in the Superfund program. The Superfund Management Review identified 
that the public wants greater and earlier involvement in the process. As a 
steward of the environment, EPA must be fully responsive to the concerns of the 
public if it wishes to retain the public's confidence. 

Before a ROD can be signed for an early remedial action, a proposed plan 
must be circulated, and a Jo-day public comment period must be held. An 
opportunity for public hearing must also be provided. The current NCP 
provides for a 21-day comment period. However, the proposed NCP provides for a 
minimum of 30 days for public comment. Adequate information on the proposed 
action and a limited number of alternatives must also be available to the 
public along with the proposed plan. This information may, however, be 
presented in any type of document, including but not limited to an RI/FS or a 
focused feasibility study. 

Public participation requirements for removal actions are set forth in the 
proposed NCP sections 300.415 and 300.820, and the "Superfund Removal 
Procedures Manual," Chapter III-F.6. Remedial action requirements are set 
forth in the proposed NCP sections 300.430 and 300.435, and the Community 
Relations Handbook. 

4.3 Alternative Technologies 

As noted in the Superfund Management Review, EPA should continue to 
encourage the employment of alternative technologies to treat hazardous 
substances, pollutants, or contaminants at Superfund sites. It is important 
that technologies selected for removal actions at NPL sites be consistent with 
planned remedial work and contribute to permanent remedies. OSWER Directive 
#9355.0-26 (February 1989) reaffirms the use of treatment technologies at 
Superfund sites and summarizes guidance documents and activities that encourage 
and support the use of innovative treatment technologies • 

• 
Also, OSWER Directive #9380.3-01 (July 12, 1989) describes a treatability 

data base which is being developed by the Office of Research and Development 
(ORD) to aid in expediting technology selection on a site-specific basis for 
the removal and remedial programs. 

4.4 Post-llemoyal Site Control <PilSC) 

Provisions for PRSC must be made before removal action initiation. PRSC 
may be a removal or remedial response under the statute. For remedial actions 
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a state contract or Superfund cooperative agreement must be in place prior to 
remedial action initiation in order to assure any State operation and main
tenance responsibilities. Information and guidelines on PRSC may be found in" 
the proposed NCP section 300.415 and the "Superfund Removal Procedures 
Manual," Chapter III-H.2. 

4.5 Pocumentation 

The various offices responsible for NPL sites in the Regions should work 
together to ensure that documentation for sites is adequate to support 
decision-making and, if appropriate, cost recovery. This is very important at 
every Superfund site, but it will be especially important if a site is selected 
for accelerated response. The response action must be sufficiently documented 
in order to fully justify the rationale for the Region's actions; that is, to 
explain why a certain activity at an NPL site is being conducted on an 
accelerated basis and to specify the authority under which the response is 
being conducted. See NCP section 300.69, and "Interim Guidance on Adminis
trative Records for Selection of CERCLA Response Actions," OSWER Directive 
#9833.3A. 

It is EPA's policy to develop decision documents for responses at sites in 
order to support the decision and remedy selection and to completely document 
costs to support cost recovery. Documentation of cleanups must also show that 
human health and the environment have been protected along all possible path
ways of exposure. If a remov&l response cannot provide sufficient. docwnen
tat.ion to support the eventual deletion of the site from the NPL, then the site 
may be completed as a remedial action. Every removal action must demonstrate 
how it will contribute to any long-term remedial action to be taken at the 
given site. 

5.0 BOW M.lY SVPERFQND WQll AS noo PllQGIW1?" 

S. 1 Promoting Cm!ll!mi cation 

In order to foster the development of Superfund as "one program," EPA must 
encourage an increased level of cooperation among the various program offices 
that administer and support Superfund. The Superfund Management. Review states 
that many of the difficulties Superfund has encountered in the past may be 
traced to the lack of proper communication between programs. We must institute 
procedures to improve coordination of site activities among the different 
Superfund program offices, i.a.Jta., pre-remedial, remedial, removal, and enforce
ment, to provide the internal support necessary for implementing Superfund as 
"one program." It is also important to ensure that EPA coordination with 
appropriate authorities located outside the Superfund program (e....&.... Agency for 
Toxic Substances and Disease Registry (ATSDRJ) takes place in a consistent 
manner. 

Information on sites should be shared freely among programs, and changes 
in site status likewise should be communicated to all affected offices. For 
example, the removal staff may be asked by the remedial staff to conduct a 
removal site evaluation whenever a new site is proposed for inclusion on the 
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NPL, and enforcement staff may work with pre-remedial staff on identification 
of PRPs. Pre-remedial reviewers should share with remedial and removal staff 
any PA/SI or Hazard Ranking System (HRS) information that would indicate a need 
for early action. It is important for accelerated responses that technical and 
professional concerns of all four program offices about NPL sites be identified 
and addressed early in the response process. 

Superfund managers should encourage cross-training for pre-remedial, 
remedial, enforcement, and removal staff to allow SAMs, RPMs, and OSCs to learn 
how the entire Superfund response system works. It is important for site 
personnel to have a working knowledge of all programs. For example, pre
remedial and remedial staff should understand the capabilities of the removal 
program so that they can help ensure that removal action is taken where 
appropriate, and removal staff should know what remedial criteria will be 
considered before sites can be deleted from the NPL. Regional managers should 
encourage rotational assignments. 
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This memorandum incorporates into the "Procedures for 
Completion and Deletion of National Priorities List Sites" 
guidance document (OSWER Directive 9320.2-JA) EPA's policy to 
conduct at least one Five-Year Review prior to deleting sites from 
the National Priorities List (NPL). This memorandum: (1) 
implements Recommendation No. 2 contained in the Administrator's 
Management Review; (2) is a necessary follow-up to the October 30, 
1989 Jonathan Cannon, Acting Assistant Administrator, policy 
directive ta EPA Regional Administrators which explains which 
sites will require five-year reviews, and how the policy will 
affect deletions; and (3) identifies how EPA will administratively 
amend the deletion process to account for this policy directive. 

BACKGROUND 

on October JO, 1989, the Acting Assistant Administrator for 
the Off ice of Solid Waste and Emergency Response (OSWER) issued a 
policy directive concerning the performance of CERCLA 12l(c) Five
year reviews and the relationship of such reviews to the deletion 
of sites from the NPL. This policy directive noted that EPA will 
ensure that five-year reviews are conducted for all remedial 
actions which result in hazardous substances, pollutants, or 
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contaminants remaining at the site above levels that allow for 
unlimited use and unrestricted exposure. This means that EPA will 
conduct reviews of a remedial action unless the site has been 
cleaned to at least health-protective levels Ami such levels allow 
for unlimited use and unrestricted exposure. Consequently, EPA 
will conduct five-year reviews of all remedies requiring any access 
or land-use restrictions or control, including remedies that attain 
health-protective levels for the current use, but which include 
restrictions on activities due to limits on exposure. Reviews will 
begin no more than five years after the initiation of a remedial 
action. The directive set out the policy that a site subject to 
five-year reviews should generally not be deleted from the NPL 
until at least one such review has been conducted following 
completion of all remedial actions at a site (except operation and 
maintenance). 

Although SARA provides that CERCLA Section 121 (including 121 
(c)) applies only to actions resulting from RODs signed post
SARA, the policy directive also notes that EPA believes as a 
matter of policy that it would be inappropriate to distinquish 
between pre- and post-SARA RODs in determining whether to conduct 
five-year reviews. Furthermore, also as a matter of policy, EPA 
will examine previously deleted sites to assess the 
appropriateness of conducting five-year reviews for those remedial 
actions which result in hazardous substances, pollutants, or 
contaminants remaining above .levels that allow for unlimited use 
and unrestricted exposure. The purpose of such an examination 
would be to determine whether such remedies remain protective. 

EPA is also currently developing quidance on the nature and 
extent of five-year reviews. EPA will revise and reissue the 
quidance on deletion/completion of NPL sites upon the issuance of 
the quidance on five-year reviews, which is expected in 1990. 

DfW.gEN'l'AUOll 

The following update of tbe April 1989 OSWER Directive 
9320.2-lA, "Procedures for completion and Deletion of NPL Sites", 
provides the administrative requirements which should be followed 
prior to deletion of sites from the NPL as a result of EPA's 
October 30, 1989 Five-Year Review policy directive. Effective 
immediately, these procedures should be followed for all sites 
affected by the Five-Year Review policy. Any questions regarding 
the attached update may be directed to Ed Hanlon of OSWER's 
Hazardous Site control Division (HSCD) at F'l'S: 475-9753. Until 
the completion/deletion guidance is fully revised and reissued, 
please contact Allen Dotson, HSCD, at FTS: 382-5755, to determine 
the current policy on five-year reviews. 

Attachment 

CC: Regional Superfund Branch Chiefs 
Off ices of Regional Counsel - Regional Branch Chiefs 



AttachJlent 

12/29/89 Amendment to tbe April 1989 OSWER. Directive 9320.2-JA. 
•Procedures for Cmgpletion and Deletion of 

Rational Priorities List Sites ClfPL>• 

1. Disclaimer. •Notice.• J.mendJ!lent; 

a) Paqe ii. Add the followinq as the second paraqraph: 

"The policies set out in this memorandum are intended 
solely for the guidance of Government personnel. They 
are not intended, nor can they be relied upon, to create 
any riqhts enforceable by any party in litiqation with 
the United States. EPA officials may decide to follow 
the guidance provided in this memorandum, or to act at 
variance with the guidance, based on an analysis of 
specific site circumstances. The Aqency also reserves 
the riqht to change this quidance at any time without 
public notice." 

2. Chapter 1. •xntr9duction.• A.JDendment; 

a) Paqe 2. Add the followinq as the fifth paraqraph under 
Introduction: 

"EPA will ensure that five-year reviews are conducted at 
all sites at which a selected remedial action results in 
hazardous substances, pollutants, or contaminants 
remaining at a site above levels that allow for unlimited 
use and unrestricted exposure. EPA will qenerally not 
delete a site for which five-year reviews are required 
until one such review has been conducted followinq 
completion of· all remedial actions at a site (except 
operation and maintenance). EPA Headquarters also 
intends to revise and reissue this quidance (OSWER 
Directive 9320.2-JA, as amended December 29, 1989) when 
the final policy on when and how to conduct five-year 
reviews is released. Until the reissuance of this 
completion/deletion quidance, EPA Reqions should consult 
with EPA Headquarter•s Hazardous Site Control Division to 
determine when and how the five-year reviews should be 
considered and conducted." 

3. Chapter 2. •site Completion.• Amendments: 

a) Paqe 3. Add the followinq as the second paraqraph under 
the sub-headinq: "Final Operable Unit Remedial Actions": 
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"For Fund-financed remedial actions, the lead and 
support agencies should conduct a joint inspection at 
the conclusion of construction of the remedial action 
and concur through a joint memorandum that (a) the 
remedy has been constructed in accordance with the ROD 
and with the remedial design, and (b) a period for 
evaluating the operation of the remedy commences at that 
time, and should continue until the completion of any 
activities necessary to ensure that the remedy is fully 
operational and functional. Once the remedy is 
considered operational and functional by the party 
contracting for construction, a Remedial Action Report 
should be prepared by the party contracting for 
construction to officially provide its assurance that 
the work was performed within desired specifications, 
and is considered operational and functional. The lead 
and support agencies should then conduct a joint 
inspection and execute a joint memorandum accepting the 
Remedial Action Report." 

b) Page 3. Change the second sentence under the subheading 
"No Action Sites" as follows: 

"It does not include sites with RODS requiring only 
monitoring or institutional controls; these types of 
sites will be considered "Limited Action Sites" which 
will require five-year reviews to ensure protection of 
human health and the environment". 

c) Page 3. Add the following to the third sentence under 
the subheading "No Action Sites": 

• ••• have been addressed (e.g., O&M assurances, need for 
five-year reviews, and institutional controls)." 

d) Page s. The following new text will supersede the old 
text of the "LTBA Sites" subsection: 

"I,gng Term Response Aqtion CLTBA> Sites 

An "Interim Close out Report for L'l'RA Sites", 
prepared by the Region and approved by the RA, will be 
required of all LTRA sites. This report will contain 
final information for all completed operable units at 
the site and describe the LTRA activities to be 
performed, the cleanup levels to be achieved for the 
L'l'RA portion of the site, and any five-year review 
responsibilities (as discussed in the next section). 
This report will act as the determining factor for 
designating sites as L'l'RAs on the NPL and for internal 
superfund tracking. In addition, once a ground or 
surface water restoration LTRA operable unit is operating 
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as desiqned, States may assume responsibility for 
operation of the LTRA. 

The "Interim Close out Report for LTRA Sites" will 
be amended when cleanup levels are achieved to include 
final information for the LTRA operable units of the 
site in order to satisfy completion requirements. The 
"Interim Close out Report for LTRA Sites" and the 
amendment together will constitute the final Close out 
Report for the site. The LTRA site will then be 
recateqorized on the NPL as either a "Site Awaiting 
Deletion" or a "Five-Year Review Site"" 

e) Page s. The following new text will be added as a 
separate subsection after the "LTBA Sites" subsection: 

"Five-Year Reyiew Sites 

An "Interim Close OUt Report for Five-Year Review 
Sites•, prepared by the Region and approved by the RA, 
will be required of all Five-Year Review sites (this may 
incorporate by reference interim or final Close out 
Reports already prepared). This report will contain 
final information for all completed operable units at the 
site and describe the Five-Year Review activities to be 
performed. This report will also act as the determining 
factor for desiqnating sites as Five-Year Review sites on 
the NPL and for internal Superfund tracking. This report 
will be amended when at least one five-year review has 
been conducted following the completion of the remedial 
action (except operation and maintenance), and any 
appropriate actions have been taken to ensure that the 
site remains protective of human health and the 

. environment. The "Interim Close out Report for Five-Year 
Review Sites•, and the amendment, together will 
constitute the final Close Out Report for the site. 
States may conduct five-year reviews under/pursuant to 
Cooperative Aqreements or Superfund State Contracts with 
EPA, and submit five-year review reports to EPA. 

For LTRA's such as bioremediation, flushing, and 
qroundvater pump and treat where health-based levels may 
not be achieved on site for an extended period of time 
durinq and/or after site remediation, EPA will conduct 
five-year reviews from the date on which the first 
contract is awarded for work to install, construct, or 
implement the LTRA operable unit. Even at sites that 
are expected to achieve health-based levels at the 
completion of remedial action, EPA will, as a matter of 
policy, assure the conduct of five-year reviews when the 
remedial action will require more than five years to 
complete. 
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An Interim Close Out Report for Five Year Review 
sites would be required, for example, for a landfill 
closure site which is not an LTRA site. However, one 
Interim Close out Report may be prepared for those sites 
which are desiqnated both as an LTRA as well as a five
year review site. In these cases, the Interim Close out 
Report will be amended twice, as follows: (a) when at 
least one five-year review has been conducted followinq 
the completion of the remedial action (except operation 
and maintenance), and any appropriate actions have been 
taken to ensure that the site remains protective of human 
health and the environment: and (b) when the LTRA cleanup 
levels are achieved, to include final information for the 
LTRA operable units of the site in order to satisfy 
completion requirements." 

4. Chapter 3. "'l'he Close out Report,• Amendment;s: 

a) Paqe 7. Add the followinq separate cateqory (as 
component 6) to the listed components which are 
necessary to be addressed in the Close Out Report: 

"6) Five-Year Review 

o statement explaininq: (a) that at least one 
five-year review has been conducted followinq 
completion of all remedial actions at the site 
(except operation and maintenance), and that any 
appropriate actions have been taken to ensure 
that the site remains protective of human health 
and the environment: or (b) why no five-year 
review was required. (EPA Headquarters will 
revise and reissue this completion/deletion 
quidance when the final policy on when and how to 
conduct five-year reviews is released. Until the 
reissuance of this quidance, EPA Regions should 
consult with EPA Headquarter•s Hazardous Site 
control Division to identify when and how the 
five-year reviews should be considered and 
conducted.) 

o Assurance that, where appropriate, an acceptable 
and detailed workplan is in place for the 
performance of future five-year reviews, and is 
sufficient to determine whether the 
protectiveness of the remedy(&) for each operabl~ 
unit, and of the site as a whole, is maintained. 
(A five-year review workplan may be incorporated 
into the operation and maintenance assurance 
agreements and workplans.) 
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b) Paqe 8, Exhibit 2. Add the followinq item to the 
"Contribution to Close-out Report" section across from 
the "Remedial Action" cleanup activity: 

11 0 Five-year review plan, where appropriate" 

5. Chapter 4. "lfPL Deletion criteria.• Amendment; 

a) Paqe 10. Add the followinq paraqraphs after the third 
deletion criteria: 

"In addition to the above, for all remedial actions 
which result in hazardous substances, pollutants, or 
contaminants remaininq at the site above levels that 
allow for unlimited use and unrestricted exposure, it is 
EPA's policy that sites should qenerally not be deleted 
from the NPL until at least one five-year review has been 
conducted followinq completion of all remedial actions at 
a site (except operation and maintenance), any 
appropriate actions have been taken to ensure that the 
site remains protective of public health and the 
environment, and the site meets EPA's deletion criteria 
as outlined above. EPA must also assure that five-year 
reviews will continue to be conducted at the site until 
no hazardous substances, pollutants, or contaminants 
remain above levels that allow for unlimited use and 
unrestricted exposure. States may conduct five-year 
reviews under/pursuant to Cooperative Aqreements or 
Superfund state Contracts with EPA, and submit five-year 
review reports to EPA. 

An exception to this requirement involves situations 
where a Consent Decree contained lanquaqe specifically 
committinq EPA to delete a site from the NPL upon 
completion of certain response activities. In such 
cases, EPA Reqions must consult with EPA Headquarters 
prior to initiation of any deletion activities. However, 
such an exception would apply only to the qeneral policy 
of not deletinq sites before completion of the first 
five-year review, not to the requirement to conduct 
reviews. EPA would still need to assure that five-year 
reviinnl will be conducted at the site. Given the October 
30, 1989 policy directive from the Actinq Assistant 
Administrator for OSWER reqardinq the performance of 
five-year reviews and their relationship to the deletion 
process, Consent Decrees should now require one five-year 
review followinq the completion of the remedial action 
(except operation and maintenance) before deletion." 

6. Chapter 5. •ne Deletion Process.• Mendment@; 

a) Paqe 10. Revise the first sentence of the first 
paraqraph as follows: 



- 6 -

"The deletion process may beqin after approval of the 
Close out Report by the RA, and after RA and/or the 
state's approval of at least one five-year review at 
those sites which require five-year reviews." 

b) Paqe 11, Exhibit 3. Add the followinq step immediately 
under the "Approved Close out Report" step: 

"Where Appropriate, Conduct At Least One Five-Year 
Review" 

c) Paqe 12. Add the followinq immediately under "Close out 
Report" in the suqqested list of documents for the 
deletion docket: 

"Initial Five-Year Review report, where appropriate" 

d) Paqe 13. Add the followinq separate bullet item to the 
"Supplementary Information: Item IV - Basis for Intended 
Site Deletion(s)" section, immediately under the 
description of O&M procedures: 

"Description of the results of the initial five-year 
review, where appropriate, as well as reasoninq for the 
need for future five-year reviews, and plans for 
performance of such reviews, in accordance with EPA's 
requirements for protectiveness at the time of each 
future review." 

7. Appendix A. •completion Process Diagrams.• Am@ndment: 

a) Paqes A-1 throuqh A-4. Add the followinq immediately 
above the "NPL Deletion" item in the "Completion 
Scenario" charts for Remedial Sites, LTRA Sites, No 
Action Sites, and Removal Sites: 

"Where Appropriate, conduct At Least One Five-Year 
Review• 

8. Appendix B. •sample Close out Report.• J\mendment; 

a) Page B-6. Add the following separate chapter, as the 
new Chapter v, prior to the n n Chapter, to 
provide a summary of the Five-Year Review which, if 
appropriate, was conducted, and what actions, if any, 
were taken as a result of that Review, as follows: 

"V. SJJMMARY OP PtvE YEAR UYXEW STA'l'QS 

Consistent with the requirements of the October 30, 
1989 policy directive from the Acting Assistant 
Administrator for OSWER which describes EPA's qeneral 
policy of not deleting sites before completion of the 
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first five year review following completion of all 
remedial actions at a site (except operation and 
maintenance), a five year review was completed and 
signed by the EPA Region IX Off ice on • Based 
on the findings of this five year review, EPA and the 
State of California have determined that all remedial 
actions conducted at the site remain protective of 
public health, welfare, and the environment. 

EPA Region IX entered into a superfund State 
contract with the State of California on to 
assure the performance of future five-year reviews at 
this site by the state. An acceptable and detailed 
workplan is in place for the performance of fUture five
year reviews. This workplan has been incorporated into 
the operation and maintenance plan already in place. If 
necessary, it will be revised at the time of each five
year review." 

9. Appendix C. •sample Notice of Intent To Qelete.• amendments; 

a) Paqe C-3. Add the followinq paragraphs after the third 
deletion criteria under Chapter II; 

"In addition to the above, for all remedial actions 
which result in hazardous substances, pollutants, or 
contaminants remaining at the site above levels that 
allow for unlimited use and unrestricted exposure, it is 
EPA's policy that sites should qenerally not be deleted 
from the NPL until at least one five-year review has been 
conducted following completion of all remedial actions at 
a site (except operation and maintenance), any 
appropriate actions have been taken to ensure that the 
site remains protective of public health and the 
environment, and the site meets EPA's deletion criteria 
as outlined above. EPA must also assure that five-year 
reviews will continue to be conducted at the site until 
no hazardous substances, pollutants, or contaminants 
remain above levels that allow for unlimited use and 
unrestricted exposure. States may conduct five-year 
reviews under/pursuant to Cooperative Aqreements or 
suparfund state contracts witb EPA, and submit fiv~ -year 
review reports to EPA. 

An exception to this requirement involves situations 
where a Consent Decree contained lanquaqe specifically 
committinq EPA to delete a site from tbe NPL upon 
completion of certain response activities. Jn such 
cases, EPA Reqions must consult with EPA Headquarters 
prior to initiation of any deletion activities. However, 
such an exception would apply only to the qeneral policy 
of not deleting sites before completion of the first 
five-year review, not to the requirement to conduct 
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reviews. EPA would still need to assure that five-year 
reviews will be conducted at the site. Given the October 
30, 1989 policy directive from the Acting Assistant 
Administrator for OSWER regarding the performance of 
five-year reviews and their relationship to the deletion 
process, Consent Decrees should now require one five-year 
review following completion of the remedial action 
(except operation and maintenance) before deletion." 

b) Paqe c-3. Add the followinq as the new procedure 1. 
under Chapter III: 

"1. EPA Reqion II entered into a superfund State 
Contract with the State of New Jersey to conduct five
year reviews at this site. New Jersey conducted the 
first five-year review on • EPA and the State 
find that the remedy continues to provide adequate 
protection of human health and the environment. 

c) Paqe c-s. Add the followinq after the sentence 
beqinninq with "A five year ••• " in the paraqraph 
beqinninq with "The institutional controls ••• ", and 
delete the existing last sentence which beqins "That 
Program ••• ": 

"EPA Reqion II entered into a Superfund State Contract 
with the state of New Jersey to conduct five-year 
reviews at this site. New Jersey conducted the first 
five-year review on • EPA and the State find 
that the remedy continues to provide adequate protection 
of human health and the environment. 

An acceptable and detailed workplan is in place for 
the performance of future five-year reviews. This 
workplan has been incorporated into the operation and 
maintenance plan already in place, and has been 
sufficiently prepared to allow the EPA and the state of 
New Jersey to determine whether the protectiveness of 
the remedy for the site will be maintained over time. 
If necessary, it will be revised at the time of each 
five-year review.• 

10. Appendix B. •sample Notice of Deletion.• Amendment: 

a) Paqe E-1. Change the last sentence of the SOllllARY 
section as follows: 

"Moreover, EPA and the State of have determined 
that remedial actions conducted at the site to date 
remain protective of public health, welfare, and the 
environment." 
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MEMORANDUM 

SUBJECT: 

FROM: 

Interim Guidance on Addressing 
(Superfund Ma~m~t Review: 

Don R. Clay ~~~ 
Assistant Administrator 

Immediate Threats at NPL Sites 
ecommendation No. 22) 

TO: Director, Waste Management Division 

PURPOSE 

Regions I, IV, V, VII, VIII 
Director, Emergency and Remedial Response Division 

Region II 
Director Hazardous Waste Management Division 

Regions I II , VI 
Director, Toxic and Hazardous Waste Management Division 

Region IX 
Director, Hazardous Waste Division 

Region X 
Director, Environmental Services Division 

Regions I, VI, VII 
Regional Counsel, Regions I-X 

The purpose of this memorandum is to transmit Agency guidance on 
addressing immediate threats at National Priorities List (NPL) sites. 

BACKGROUND 

As a result of the Superfund Management Review, the Administrato~ 
committed that by September 30, 1990, all NPL sites would be free from 
immediate threats. Subsequently, this commitment became a Presidential-level 
•Management-By-Objective.• The Office of Solid Waste and Emergency Response 
(OSWEil) formed a workgroup to develop guidance to assist the Regions in taking 
expedited approaches to site cleanups and in making NPL sites •safer." On 
December 15, 1989, EPA issued the guidance "Accelerated Response at National 
Priorities List Sites" (OSWER Directive •9200.2-02) to address expediting 
cleanup. The question of making NPL sites "safer• is being addressed by the 
following directive, which provides procedures to help the Regions identify, 
document, and eliminate to the extent possible, immediate threats at proposed 
and final NPL sites. This document on addressing immediate threats and the 
previ~us OSWER Directive #9200.2-02 on accelerated response should be used 
together as companion pieces. 
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IMPLEMENTATION 

Specifically, the attached OSYER directive requires that you: 

o Establish Region-wide procedures to routinely review all NPL sites 
(the guidance outlines examples of procedures); 

o By September 30, 1990, review all final NPL sites for the presence of 
immediate threats, document the findings of the review, and take 
action at all NPL sites that have immediate threats (the guidance 
provides documentation statements); 

o Thereafter, review and document the status of every final NPL site at 
least once every cwo years, at minimum reviewing half of the final 
NPL sites one year, the other half the next. The documentation 
memorandum will be due on January l of each year starting with 
January 1, 1992; 

o Conduct an initial removal site evaluation at each newly proposed NPL 
site within three months of the date of proposal (the guidance 
explains some exceptions); 

o Take action at all proposed and final NPL sites that have immediate 
threats; and 

o Complete an environmental indicator form for all removal actions 
completed at NPL sites this fiscal year. 

This directive is effective immediately and Regions should begin 
developing procedures and reviewing their sites. However, this is being issued 
as interim guidance to consider any comments you may have. For example, you 
may wish to suggest a due date different than January 1 (see third bullet 
above). Please send your comments to: Hans Crump, Acting Director, Emergency 
Response Division (OS-210), EPA, 401 M Street SV, Vashington, D.C. 20460 by 
March l, 1990. 

If you have any questions Hans Crump may be reached at ITS 475-8720, or 
you may call Scott Kaid at ITS 382-4671. 

Attachment 

cc: Henry Longest II , OERR 
Lloyd Guerci, OVPE 
Lisa Friedman, OGC 
Hans Crump, ERD 
Clem Rastatter, OPM 

Larry Reed, HSED 
Russ \Iyer, HSCD 
Superfund Branch Chiefs, Regions I·X 
OHM Coordinators, Regions I-X 
Pre-Remedial Section Chiefs, Regions I-X 



Addressing Immediate Threats 
At National Priorities List Sitesl 

1.0 IRTRQPUCTION 

1.1 lacksrmmd 

Two major recommendations of the study commissioned by the Environmental 
Protection Agency (EPA) in June 1989, entitled •A Management Review of the 
Superfund Program• (Superfund Management Review), were to expedite response at 
National Priorities List (NPL) sites and to make these sites safer. On December 
15, 1989, EPA issued the guidance •Accelerated Response at National Priorities 
List Sites• (OS\lER Directive •9200.2-02) to address the first recommendation. 
The directive described removal, remedial, and enforcement procedures and 
contract mechanisms for use by the Regions to accelerate CERCIA response actions 
at NPL sites. The following directive addresses the recommendation to make NPL 
sites safer. Because it refers to some sections of the accelerated response 
guidance, it should be used as a companion piece to that guidance. 

1.2 Purpose 

This document provides detailed procedures and guidance for evaluating and 
addressing immediate threats at NPL sites this year and in the following years. 
It provides that proposed new additions to the NPL undergo a removal site 
evaluation to identify the presence of immediate threats. It also provides that 
final NPL sites be reviewed at least once every two years to ensure, to the 
extent possible, that all NPL sites are free from immediate threats. This 
guidance is intended for Regional site managers, including On-Scene Coordinators, 
Site Assessment Managers, Remedial Project Managers, enforcement staff, and other 
Regional and Headquarters Superfund personnel and managers.2 

1 The policies and procedures established in this document are intended 
solely for the guidance of EPA personnel. They are not intended, and 
cannot be relied upon to create any rights, substantive or procedural, 
enforceable by any party in litigation with the United States. EPA 
reserves the right to act at variance with these policies and procedures 
and to change them at any time without public notice. 

2 Federal agencies with facilities listed on the NPL are encouraged to 
follow this guidance. Federal agencies with facilities on the NPL have 
primary responsibility for evaluating and documenting threats at their 
sites. (EPA may respond to emergencies at some Federal facilities; for 
more information see E.O. 12580.) 
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1.3 Scope Of Cyidanc:e 

Specifically, the guidance will discuss the following topics: 

(1) Identifying and addressing immediate threats at NPL sites (Section 
2.0); and 

(2) Procedures for reviewing and documenting that NPL sites do not pose 
immediate threats (Section 3.0). 

2.0 IDEHTJMRC Nm ADDRESSING IMMEDIATE THRF.ATS AT 1PI. SITES 

The Agency's goal is to protect public health and the environment as much as 
possible from the risks posed by NPL sites, both short-term and long-term. 
Public health and the environment can be protected from short-term risks at NPL 
sites by stabilizing or mitigating immediate threats. Immediate threats to 
human health and the environment that result from deterioration of NPL site 
conditions before the completion of remedial action must be addressed as soon as 
possible. 

The sections below discuss how the Agency will work to identify and address 
immediate threats. Section 2.1 explains what we mean by immediate threat and 
gives examples of problems that the Regions should be looking for. Sections 2.2 
and 2.3 explain the evaluation and review process. Section 2.4 briefly discusses 
the mechanisms available for addressing immediate threats identified at NPL 
sites. 

2.1 Consiclerations During 1be Reyiew And Evaluation Process 

The goal of the review and evaluation process discussed below (in sections 
2.2 and 2.3) is to identify, document. and eliminate to the extent possible 
immediate threats that may be posed by NPL sites.l For example, the review and 
evaluation process should attempt to identify threats of fire or explosion, 
direct contact threats, significant threats of near-term migration, and other 
relatively predictable threats. Direct contact threats might include (but are 
not limited to) situations such as uncontrolled waste piles, overflowing lagoons, 

3 Documentation that there are no immediate threats at an NPL site is not 
related to evidence of possible imminent and substantial endangerment. 
An endangerment is a threatened or potential harm. An endangerment is 
imminent if the conditions that give rise to it are present, even though 
the harm might not be realized for years. An endangerment ls 
substantial if there is reasonable cause to believe chat someone or 
something may be exposed to a risk of harm from a release or threatened 
release. The mere threat of harm or potential harm to public health, 
public welfare, or the environment is sufficient. The endangerment need 
not be immediate to be imminent. 
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contaminated drinking water, and uncontrolled access to sites where conditions on 
the surface pose health threats. Significant threats of near-term migration 
might include extensive contamination on the soil surface that would be spread by 
a heavy rain or snow. Generally, these situations should be addressed as quickly 
as possible to alleviate the threat. In addition, NPL sites should not have, on 
the surface, tanks and drums containing hazardous substances. In most cases, 
such waste on NPL sites should be addressed by a removal or remedial action (see 
section 2.4 below on mechanisms for addressing immediate threats). The reviewer 
should also consider whether conditions might have worsened at the site 
subsequent to the initial site evaluation as a result of weather, physical plant 
deterioration, vandalism, or other causes that would indicate the need for 
additional evaluations or a response action. 

It is important that all Superfund site managers (including remedial project 
managers and site assessment managers), staff, and site contractors (such as the 
Field Investigation Team) be knowledgeable about the capabilities of the removal 
program, including the factors in §300.65 of the NCP '(section 300.415 of the 
proposed NCP).4 The removal criteria in the NCP should be considered whenever a 
site is investigated at the Preliminary Assessment and/or Site Inspection (PA/SI) 
stage and when NPL sites are reviewed or evaluated for immediate threats. In 
addition, information collected as part of the PA/SI and removal site evaluations 
at NPL sites should be used, as appropriate, to develop long-term plans for 
remedial action for the sites. 

The reviews and evaluations of NPL sites can generally be based on easily 
obtainable information for each site. as judged by the Region. In past 
discussions, Regions have asked to what extent they will be expected to sample 
ground water as part of the review process. If sampling wells exist, it may be 
sppropriate to sample the water. However, drilling new sampling wells is 
generally not appropriate (i.e., usually it should be done as part of the 
Remedial Investigation/Feasibility Study (Rl/FS) process, not during an NPL site 
review or removal site evaluation). 

2.2 Eyaluating Newly Pfoposed l!PL Sites 

Because conditions at sites newly proposed for inclusion on the NPL may pose 
immediate threats to human health or the environment, it is important that a 
removal site evaluation be routinely conducted within a short period after a 
site has been proposed (if the site has not been evaluated recently before 
proposal). A removal site evaluation helps ascertain the current condition of 

4 For ease of use, references to both the old (1985) NCP and the proposed 
(1988) NCP sections are provided in the text. It is important to note, 
however, that the 1985 NCP remains in full effect until a revised NCP is 
promulgated. The revised NCP, which was proposed on December 21, 1988 
(53 fl 51394), is expected to be finalized in 1990. The revised section 
numbers will become effective on the effective date of the regulation. 
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the site and whether there are any illla8dlate threats such as fire, explosion, or 
direct contact (see section 2.1 above) that should be addressed. 

Therefore, effective immediately, all Regions gust complete a removal site 
evaluation at each newly proposed NPL site wicbin three months of the ciate the 
site is officially proposed for inclusion on the NPL (unless it is not 
appropriate; see next paragraph). The components of a removal site evaluation 
are described in section 300.410 of the proposed NCP. This evaluation should 
include review of any available PA/SI information and, except in extenuating 
circumstances, a site visit. \1hen the evaluation is completed, the information 
should be entered into CERCLIS (see section 3.3 below) and a meaorandum 
containing the statements in section 3.3 below should be sent from the 
appropriate Regional Division Director to the Regional Administrator, with a 
copy to the Director of the Emergency Response Division, Headquarters (ERD). 
Regions may choose to issue just one memorandum for all of the sites in the 
Region listed in a proposed update or may issue a separate memorandum for each 
site. 

In some situations, Regional staff may believe that a removal site 
evaluation is not appropriate or cannot be completed within three months of the 
date of proposal. For example, if the Region has recently (e.g., in the cwelve 
month period before proposal) conducted a removal site evaluation or a removal 
action and believes another site evaluation is not needed, it may not be 
appropriate to conduct another one. As another example, if a particular proposed 
NPL update includes a large number of sites in one Region, the Region may need 
more than three months to complete all the evaluations. In such situations, the 
Region should contact the Regional Coordinator in ERD. .Then the appropriate 
Regional Division Director should send a memorandum to the Regional Aci:Dinistrator 
with a copy to the Director of ERD. The memo should briefly explain the reason 
that a removal site evaluation is not being conducted or is being delayed. For 
those that are delayed, the memo should explain when they will be completed. 

2.3 Reviewing Tbe Scatµs Of Final NPL Sites 

Because NPL sites can deteriorate while awaiting final remedial action, it 
is important to review all NPL sites periodically to ensure that there are no 
immediate threats. Such a periodic review also assists Regions in ensuring that 
the worst sites are addressed first. 

Therefore, in keeping with commitments aade to implement the Superfund 
Management Review, all Regions must. by September 30. 1990. document that there 
are presently no ipunediate threats. or that they are taking action. at all sites 
on the final NPL (see section 3.3 for information on documentation). 

After this initial review and documentation, subsequent documentation 
memoranda will be due on January 1 of each year starting with January 1. 1992. 
Regions must review and document the staeus of every final NPL site at least once 
everv two years, reviewing half the final NPL sites each year (using the 
proced~res developed under section 3.1 and the statements in 3.3). This means 
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that after the initial review of all of the final NPL sites in·l990, Regions will 
review and document the status of half the final NPL sites again by January l, 
1992, the other half by January l, 1993, and so on. This requirement recognizes 
that while sites must be reviewed routinely to achieve Agency goals, the reviews 
should not be so frequent that they create an excessive resource burden for the 
Regions. In addition, reviewing half of the sites one year and the other half 
the next should assist Regions in planning their workload and budget cycle. In 
keeping with the principle of addressing •worst sites first,• Regions should 
consider the results of the 1990 review in deciding which half of the final NPL 
sites to review in 1991 (in order to document the results in 1992). If a 
proposed site makes the final NPL, generally it should be reviewed two years 
after the removal site evaluation (see section 2.2 above) or after it becomes 
final, whichever is later (unless a problem is suspected or an earlier review is 
deemed approFriate). 

All documentation memoranda must be signed by a Regional Division Director 
and sent to the Regional Administrator with a copy to the Director of ERD. 
Section 3.0 describes procedures for accomplishing the review/documentation 
process. 

Note: The purpose of the review and doc:waentation is not to mandate that 
sites be visited but instead to ensure chat site circ1111&tances are considered at 
least every two years. Thus, specific site circumstances should dictate how each 
site will be reviewed for immediate threats. For example, some sites .. y be free 
from surface contamination, known to be very stable, or have extensive existing 
data. In these cases, there may be no concern in documenting the site as free 
from i.mlediate threats without a recent site visit because weather, vandalism, 
etc., could not cause further harm. Regions may need to visit or use other 
methods to review other sites more frequently. 

2.4 Mecbanisms For Addressing Immediate Threats 

Once the immediate threats have been identified, they should be addressed in 
a timely manner. The December 15, 1989, directive on accelerated response at NPL 
sites (OSWER Directive #9200.2-02) describes the removal and remedial mechanisms 
available for addressing NPL sites. Any of the mechanisms described there may be 
used for addressing immediate threats as well as for accelerating response. The 
type of threat found, the amount of time available before the threat lllUSt be 
addressed, and the resources available (e.g., personnel and contractor) will 
dictate whether remedial or removal authority should be used to address immediate 
threats. Generally, the removal program will be used to respond to immediate 
threats that must be addressed quickly (see the accelerated response directive 
for more information on the removal and remedial programs: e.g., the guidance 
explains the requirement for issuing an action memo for removal actions, etc.). 
The remedial program may be used to respond to some threats identified during the 
review process, especially when found during an on-going Rl/FS and there is 
sufficient time to complete a Record of Decision and conduct an accelerated 
remedial action. As discussed in the directive on accelerated response, site 
manage~s must take advantage of enforcement authorities whenever possible. 
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3.0 PIQCEQPRES FOR REVIEYINC 6lfD DOCUMENTING DIA.I NPL SITES DO NOT PQSE 
llplEDIAD JHRF.ATS 

The following sections describe the types of procedures that Regions may use 
to review their NPL sites and document the findings. Section 3.1 describes 
optional procedures that the Regions may consider to review final NPL sites for 
immediate threats (the procedures do not apply to proposed NPL sites because 
l.egions generally will conduct a formal removal site evaluation on proposed 
sites). Section 3.2 discusses options for structuring the review. Section 3.3 
presents statements which all Regions must use to document that final NPL sites 
do not present an immediate threat or that action is being taken. Section 3.4 
gives information on environmental indicators. 

3.1 Beyiev frocedures For Final NrL Sites 

The Regions must develop internal procedures specifying how they will 
accomplish the review/documentation process. The procedures must explain which 
offices will be responsible for the initial review, how sltes will be handled if 
further evaluation is needed, and who will sign the documentation memorandum (in 
some Regions, more than one Division Director may be involved). The Regions 
should establish their procedures for review of NPL sites as soon as possible, in 
order to allow sufficient time to complete the necessary work involved in meeting 
the September 30, 1990, deadline. 

The Regions have wide latitude in the formulation of a review/documentation 
process. For example, some Regions may choose to have site managers (i.e., staff 
responsible for NPL sites on a day-to-day basis) conduct the initial review, 
referring questionable sites for further evaluation by the removal program, or 
the Regions may choose to have the removal program perform the entire evaluation. 
Alternatively, a Region may choose to establish a task force of staff from all 
Superfund programs to coordinate Regional reviews of NPL sites. 

The Regions may choose to adopt any of the abovementioned options, or use 
any combination of approaches as appropriate, or may instead develop different 
procedures to accomplish the review. Flexibility is necessary in order to 
accommodate Regions with a small number of final NPL sites that may want to 
organize the review process differently from Regions with a large number of final 
NPL sites. In all cases, however, the final documentation consists of the 
statements and CEllCLIS report discussed in section 3.3. 

3.2 Struc;t;urin1 Jbe Reyiev Of Final NPL SlC@s 

Regardless of the approach chosen and depending on the number of final NPL 
sites, the Regions may wish to conduct their reviews throughout the year. For 
example, if a Region has 200 final NPL sites (not counting Federal facilities; 
see footnote 2) the Region may wish to structure the review process so that 25 
sites are reviewed each quarter (because the status of half of the sites will be 
review~d and documented each year). In this case, the Region may wish to issue a 
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documentatlon memo on a quarterly basis for each group of sites or may choose to 
wait and document all of the site revlews once a year, noting that the actual 
reviews were done on a quarterly basis and will continue on this basis in the 
coming year. Regional plans should also take into account the fact that 
additional sites will be finalized and/or proposed for the NPL during the two· 
year review period. Regions will have to conduct removal site evaluations at 
these sites wichln three months of proposal (see section 2.2). In any case, the 
review (and findings if additional evaluation/action is needed) should be entered 
into CEllCLIS when the review is completed. 

3.3 Doc\alentlng the R@sults Of th• Reyievs 6nd lya1uatipps (Final and Proposed 
NPL Sites) 

Regions must use the following statements, as appropriate, to document that 
they have reviewed all final NPL sites (except Federal facilities; see footnote 
2). The statements should also be used to document findings of the removal site 
evaluations conducted at newly proposed sites (see section 2.2). 

Within the next several months Headquarters will add a new event type to 
CERCLIS and write new reports to assist the Regions in tracking their reviews and 
documenting the results. Headquarters will send guidance on the new event and 
reports to Regional offices in the near future. The CER.CLIS reports will be the 
attachments indicated in the statements below. 

Documentation for sites where a response (remedial or removal} is ongoing or 
planned (for planned actions, statement generally should be used only where 
response action is planned to be taken within ~elve months of the date of the 
memorandum): 

"The following sites have response action ongoing or are scheduled for response 
action to alleviate immediate threats at these sites. The attachment [CERCLIS 
report] shows the quarter and year when the work is scheduled to begin (for 
planned actions) or when work started (for ongoing actions)." 

Documenta,ion that sites do npt have immediate tbreats: 

•1 have reviewed the available information on the sites listed in attachment 
(CERCLIS report] and, based on this information, there are presently no 
immediate threats at these sites. The Agency, at its discretion, may take 
further action at these sites under CERCIA section 104, 106, or 122.• 

For final NPL sites, each Region is required to issue only one documentation 
memorandum per year (but may issue more than one as described in section 3.2 
above). The memo must contain the statements and attachments described above and 
cover all of the final NPL sites in the Region that are being reviewed/documented 
that year. For proposed NPL sites, a Region may issue one memo for each site or 
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may group the sites. A Regional Division Director must sign the memorandum 
containing the appropriate statements and send it to the Regional Administrator 
with a copy to the Director, Emergency Response Division. As mentioned earlier, 
the first documentation memo (with the attachments) is due September 30, 1990, 
for all final NPL sites (except Federal facilities). Subsequent memos are due 
for half of the final NPL sites every year, starting on January l, 1992. 
Memoranda for proposed NPL sites are due 3 months after proposal. 

3.4 lnyi,rPDl!eJltal Indicators 

legions must complete an environmental indicator fopn for all removal 
actions completed at proposed or final NPL sites this fiscal year. i.e .. FX 90. 
This will support the documentation and public explanation of what has been done 
to fulfill the Administrator's commitment on this Presidential objective. The 
environmental indicator forms ~nd instructions will be sent to the Oil and 
Hazardous Material Coordinator in each Region in the near future. 
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HEMORAHOUH 

SUBJECT: 

FROM: 

Addendum to the Manual: State Participation tn 
-- Appendix W, "Guidance for Sttllt ze Removal 

Henry L. Longest II, Director 
Office of Emergency and Remedial ~se 

the Superlund Program 
Actions• 

TO: Waste Management Division Directors, Regions I-X 
Environmental Services Division Directors, Regions I, VI, and VII 

Attached is interim final guidance on State-lead removal actions, issued as 
Appendix w to the State Part;cipation in the Superfund Program manual. Thfs 
guidance sets forth the pol1cy and procedures for execut1ng Cooperative Agreenents 
with States for non-time-critical removal actions. The guidance is intended to 
provide the Regions with a new management tool for handling your workload and 
further delegating program responsfbflfties to States. 

Appendix w has been developed by the Emergency Response Division fn 
cooperation with the Hazardous Sfte Control Division, as well as Regional and 
State personnel who served on the workgroup. Two prior versions of this guidance 
document have been issued for Regional review and camnent. This interi~ final 
guidance, issued as OSWER Directive 9375.1-4-W, has been revised to incorporate 
Regional camnents where appropriate. 

The final guidance ts divided into four major sections: 

• Section I: 
• Section II: 

• Section I II: 
• Section IV 

Scope of State-Lead Removal Actions 
Development of Cooperative Agreement 
Application Packages 
Administering Cooperative Agreements 
Closeout of Response Agreements 

In addition, where applicable to removals, the ftnal guidance incorporates 
existing procedures and requirements for executing Cooperative Agreements tar 
remedial actions as contained fn Chapters I-X of the State Participation in 
the Superfund Program manual. In order to streamline the gu1dince development 
process, sect1ons of the manual relevant to the removal program have been cross
referenced f n the State-lead removals guidance. ~esponse personnel, therefore, 
must have access to the manual in order to execute Cooperative Agreements with 
States for removal act;ons. 
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Questfans ar ccm.nts cancerntng tmplenentation of this new progr• should 
be directed ta Dan Kraft. Special Assistant ta the Director of the Emergency 
Response Division at (202) 382-2452. 

--Attachment 

cc: OHM Coordfnators. EPA Regions 1-X 
Tfm Fields 
Dan Kraft 
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PREFACE 

Thi•·guidance secs eorth th• policy and proceaures eor awardin9 to 
States the autllority and funds necessary to lead a CEJCLA-funded removal 
action. _It is intended to provide R99ions vith a new management tool !or 
handlin9 their workload and as a mechanism for further dele9ating program 
responsibilities to States. Under this prograa. States may lead 
non-time-critical. removal actions at NPL and non-HPL sit••· Aut!lority to 
enter into a Cooperative A9reement with interested State• rests vit.b t.b• 
Regional Administrator aa set forth in DelegaUon 1'-l-8 (Super!uad SUC. 
Contracts and Coopera&ive A9reements !or Removal Actions). 

Provisions of this guidance may be subject to revision giTen CZR:l.A 
Reauthorization. proposed revision• to the National ContiftfJ•DC7 Plan ana 
removal program policy/guidance develop .. nt activities. In addition. it is 
anticipated that revisions to the operatin9 procedure• set Cort.b in tbe 
guidance may be necessary once Regions have obtained experience la 
implementin9 Cooperative Agreemants vith States. 

This guidance has been developed by OSllER's Emergency Response Division 
(ERDJ in cooperation with tbe Hazardous Site Control Division. Regional 
staff participatin9 in t.~e illplementation of State-lead removal action. 
should contact their appropriate Regional grant personnel or BQ EBO a~lonal 
Coordinator i! questions or problems arise when executin9 a Cooperative 
Agreement. 
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APPENDIX W 

GUIDANCE FOR STATE-LEAD REMOVM. Ac.rIONS 

I. SCOPE OF STATE-c.EAJl REMOVAL ACrIOMS 

A. Tvpes of Cooperative Agreements 

A State must enter into a Coop•rati9W Aqr• ... nt with BPA ~or• 
b•qinninq a response action usi.nq CERCtA funds. A Coop9nti,,. ~~t 
is th• mechanism establish•d by th8 Federal Grw ..&lld4':oo'•AU9W 
Aqraement Act that a Federal aq•ncy uses to pC"OVid• Stat•• or Jl'Olitical 
subdivisions with fundinq assistanc• vhil• rataini!MJ •i~iaant 
involvement in the project. The Cooe•rative Aqr•-Dt doc:.-Bt. th8 
respective responsibilities of the r•cipient of P•d8ral fuadm and th8 
aqency providinq the assistance. Cooperative Aqr•ement• ar• ..u.•d ta: 

Transfer funds for specific project(s) 

Document the State's statutory and regulatory r••ponsibiliti•• 
and assurances 

Approve project-specific budq•ts and scop•• of work 

Identify any special proqraa requirements r•lat•d to th• 
project 

Document the Federal aqency' s role and responsibilities .m&rinq 
the project.. 

There are two types of Cooperative Aqreements: 1) a site-specific 
Cooperative Aqreement: and 2) a multi-site Cooperative Aqra ... nt 
(MSCA). Stata-laad removal actions may ba executed via a site-specific 
or multi-site Cooaerative Agreement. 

l. Sita-specific Cooperative Aqre9118nts are appropriate mecballism. 
to fund response activities required at a single sita. 'rh9•• 
aqre .... nts cover one removal action at one site and can be ... aded 
to include subsequent removal activities and to pro•ide funds 
nece•sary to complete tha action at that site. 

2. A multi-site Cooperative Aqreement is an "umbrella" Cooperati9W 
Aqre911lent that. under one fundiaq document. may include several 
response activities at more than one site within a State. MSCAa 
should be used in situations where sites are within clo•• 
proximity. States requastinq to lead removal actions at more than 
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ace sita may choose to develop a MSCA or an axistinq HSCA may be 
amend9d to include a Stace-lead removal. If tha State aqency 
""Identified to lead Superfund response actions is different from the 
aqency cartif ied Wider an axistinq aqraement with EPA. tha State 
must submit to EPA a latter (siqned by the Governor or Attorney 
General) indlcatinq it has the authority to accept Federal funds 
.and make the raquirad assurances. 

a. Types of Actions 

l. State-lead removal actions initially will be limited to 
non-time-critical removals at NPt. and non-NPL sit••· All 
time-critical removal actions will ba redaral-laad. includiaq 
actions that are initially cataqorizad as non-t.im9-critical. but 
du• to extanuatinq circ:umstancH. the Reqianal Administrator (RAJ 
bas determined to be more appropriate for a Federal-lead response 
(e.g •• a time-critical response becomes necessary, required 
response is more extensive than anticipated and exceeds State 
capabilities). Cooperative Aqreements must contain a spacial 
condition ta this affect. 

(a) Non-time-critical removals appropriate for State-lead are 
actions where initiation of cleanup or stabilization efforts 
may be delayed for approximately six months or more from tJw 
time the threat is discovered. 

(b) Non-time-critical removals include all activities 
formerly cateqorized as initial remedial measures CIRMs) under 
the remedial proqram and lonqer term removals that can ba 
planned in advance. 

Cc) To date. State experience in laadinc; non-time-critical 
actions has bean limited to IRH-typa activities previously 
conducted under the remedial program. Examples of State-lead 
IRM-typa responses include fence construction. erosion control 
and off-site disposal of hazardous vasta. Additional examples 
are provided in Exhibit 1. 

2. Th• Superfund Comprehensive Accomplishments Plan <SCAP> process 
will ba us•d as a planninq/manaqemant tool for idantifyinq removal 
actions appropriate for State-lead. Only removals that are listed 
an th• approved or revised ~ can be Stata-laad. 

(a) Funds may not be obliqated for State-lead removal actions 
that do not appear on th• approved ~. Removal actions 
under consideration for State-lead must be listed an th• SCAP 
at least one quarter in advance. However. these actions may 
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EXHIBIT 1 

EXAMP!.ES OF STATE-LEAD IRM PROJECTS CONDUCTED UNDER ntE REMEDIAL 
PROGRAM 

• &cavadoa and off-site disposal of surface and buried waste mareriaJs and 
conauninara:l soil 

• Fence consiructioa 

• Bank scabilizllioa 

• War supply lr'e3lmml of municipal well 

• Ins1allaDon of carbon fJ.ltas on private wells 

• ConsU'U.Ction of lagoon perimeter dike 

• Temporary cap for lagoons 

• Posting of cautionary sips along creeJc 

• Storm war.er conerol 
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b• projected on th• SCAP for more than on• quarter in advance 
since. by definition. non-tim•-critical removals are actioft9 
where initiation of cleanup or stabilization efforts may be 
delayed for approximately six months or more from the time th• 
threat is discovered. 

Cb) R•moval acticmm identified for State-lead must be on th• 
SCAP before th• Ac:tion Memoraadum and Cooperative ~raement 
can be approved. Preparation ~ tha Action Memorandum and 
Cooperative ~reement application can be9in. hovavar. befor• 
the reaJval action is placed OD tha .sc:AP. 

(c) Revisions to th8 approved SCAP require coordination with 
EPA Headquarters. R•9ional Oil and Hazardous Materials (C»lll) 
Coordinators are resvansible for initiati119 any necessa.ry !CAP 
updates/revisions to ensure that sites identified for 
State-lead are placed on the SCAP. as required. OHM 
Coordinators should contact their desiqnated Emerqency 
Response Division. (ERD) Ra9ional Coordinator in EPA 
Headquarters when updates/revisions to th• SCAP are required. 

C. Scoae of Activities 

l. All CERCLA-funded preliminary assessment and section 104(b) 
activities undertaken to assess the extant of contamination and to 
determine whether the incident .. ets the HCP and CERCtA criteria 
for removal action will be Fadaral-l•ad. This does not preclude 
States from leadinq pre-remedial activities under a remedial 
Cooperative Aqreemant. 

2. All Enqinearinq Evaluations/Cost Analyses CEE/CAs) necessary to 
meet the requirements of th• National Environmen~al Policy Act 
(HEPA> will be Federal-l•ad. 

3. All enforcement activities. includinq Potentially Responsible 
Party CPRP> search. and aotification and negotiation with PRPs will 
be Federal-lead. State-lead enforcement activities for removal 
actions may be considered once the proqram has been implemented. 

4. Only those activities authorized in the initial or amended 
Action Memorandum will be State-lead.. includinq any post removal 
sit• control (formerly operation and maintananca or o&MJ t:Jlat is 
a:RCLA-funded. 

(a) States will procure and lead all contractor cleanup and 
stabilization activities. includinq op•ration and maintenance 
activities authorized in the Action Memorandum. 
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(b) Once response beqins. no part7 other than the State may 
direct the response activities bainq performed either by th• 
State or its contractor(s). Hovavar. at the discretion of th• 
RA. a response may be datenninad to be more appropriate foC' 
Federal-lead (sea section I.B.l of this quidance). 

D. Appro911l of State-Lead Removals 

1. The RA will detennine. on a case-bv-case basis. removal actions 
appropriate for State-lead. Factors th• RA should consider vtlen 
9V&luating a State's request to lead a CFRCI-A-funded removal 
include. but are not limited to: 

State experience in leadinq activities conducted uad8r 
the remedial proqram (e.q •• IRM-typa actions) that are 
similar to the response actions required to clean up OC' 
to stabilize the release at the site under evaluation for 
State-lead. 

State experience in respondinq to hazardous substance 
spills/incidents independent of Federal involvemant/funda. 

Existence of a State Continqency Plan for hau.rdoua 
substance release response. 

2. A Removal Action Memorandum and Cooper~ti_y~ "'J.r!.•!!'•nt are 
required for all State-lead removal actions. The Action Memorandim 
will be an inteqral part of the Cooperative Aqreemant and must be 
approved before an Aqreement can be awarded to the State. A copy 
of the approved Action Memorandum will ba made available to th• 
State and will be provided when the Aqreemer~ is awarded. if not 
before. All Cooperative Aqraemants. and amendments to the 
Aqreemant. will be neqotiatad at the Reqional level and appra.ad by 
the Reqional Administrator. OSCs or RPMs. as appropriate. will be 
the State's primary EPA contact far devalap~nq and na9otiatinq 
Cooperative Aqreements. 

(a) EPA will prepare the Action Memoranda in accordance with 
currant proqram procedures. and in close cooperation/ 
consultation with the State. EPA will always salact the 
response/activities ta ba taken at the site in consultation 
with the State. The Action Memorandum mu.st document that the 
removal will be State-lead and identify what cleanup or 
stabilization actions must be taJcen within a specified cast 
and duration. Tha Action Memorandum mu.st also identify 
activities that will be Federal-lead (a.q •• enforcement 
activities). 
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In accacdanca with pcOCJram policy and pracedur••· 
the AA. OSWER must appcave all Action Memoranda faC' 
removal actions initially OC' ultimat•ly •ze•ct•d to 
exceed the statutory limitation on ea•t: othervi•e. 
the RA will approve the Action Memoranda .. laclwlinq 
exemptJ.ons ta th• limitation on tilu., with OSWEil 
concurranc• required on propos•d praced•nt-sattiaq 
non-NPL removals. 

Chanqas in project scape and axemptiOIW to tJla 
statutory limitations on co•t and duration muat: IM 
documented and aVProvwd ia accordance wttll cmc•t 
removal proCJram prac:adw:as befaC"a th9 Cooverati,,. 
Agreement is amaadad. In order to ezpedite th8 
approval proc•••· State Proj•et Of~icen (Sl'09) 
should contact the assi911ad OSC/RPM as 800ll as lt: 1• 
lcnowft that an amendment ta the Action Mamorandwa is 
necessary. 

These pcocadures are discussed briefly in Sact~an I!I of thi• 
guidance and in mare detail in th• Superfund ~-el!'Ov~~ 
Procedure~ manual. 

(b) States ara responsible far preparinq th• Cooperative 
Aq~eement package. which must include a Cooperative ~r•.-.nt 
Application. EPA Fann 5700-33. and th• attachments discussed 
in sact,on II (Development of Cooperative Agreement 
Application Paclcaqes) of this quidance. 

E. Funding Machan 1 sm 

l. State-lead removal actions vill be funded via a Latter of 
Credit. 

(a) Under this method. CERCLA funds are provided ta a State 
throuqh an ezistinq Letter of Credit established at a Federal 
Reserve BanJc chosen by the Stata. The State uses -- or •draws 
down" -- funds from the credit account ta caver its iamediata 
cash needs. 

(b) Under a Latter of Credit. funds are abliqated vhan th• RA 
siCJDS the Cooperative Aqraemant and sends it as an off er ol 
award to the Stat•: funds become accessible to the State on an 
as-needed basis upon execution of the Cooperative Aqre•ment. 

The Stata Participation Manual provides additional information on 
the Letter of Cradit funding method. 
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F. Procurement Methods/Conditions 

Under a removal Cooperative Aqreament. States must award a fixed 
price su.baqraement (lump sum. unit price or a combination of the tvo) 
when procurinq contractor support. reqardless of the procurement method 
selected. unless it receives the Award Official's prior written approval. 

l. Methods of procuremeat that StatH may uae include ... 11 
purchase. formal advertist1111ent .. campatitive a.qoci.ation .. or 
non-<:ampetitive negotiation. as appropriate. 

2. All proc:uramant su.baqrewnts lllWlt adhere to aay J:n9i na•d PCJ 
Evaluations/Cost Analyses that •Y have been conducted by BPA for 
the project covered in th• Cooperative Aqreament. A spaci.al 
condition to this affect should be included in the Coaparati99 
Aqreement. 

3. To conduct procurement activities under the Superfluul prooqram. 
a State must either have an internal procurement system that 
complies with the requirements of 40 CFR Part 33 (Procurem.nt under 
Assistance Aqreements) or lllUSt use Part 33 as its procurement 
re9Ulation and allow EPA preaward review of proposed proc:ucem.nt 
actions. Additional infoC111&tion on this raquiC'uaent is prowided in 
section II.2(a) of thu guidance and Volume II of the State 
Participation Manual. 

G. State Assurances 

In ordeC' to enter into a Cooperative Agreement for a removal 
action. EPA policy requires States to provide assurances for (1) sharinq 
in the cost of cleanup at publicly operated sites. (2) pro~6dinq a 
facility in compliance with the Resource Conservation and R•cuvery Act 
for off-site treatment .. stoC'aqe. or disposal of substances taken from a 
sita. and (3) assuminq responsibility for post removal site control 
(formerly tanned operation and maintenance or o&M). OSCslRPMs are 
responsible for monitorinq State compliance with these requJrements. 

1. States are not required to share in the cost of a ramaval 
action .. unless that removal is conducted at an NPI. site that was 
publicly operated (either by a State or a political subdivision 
thereof) at the time of a release and a remedial action is 
ultimately undertaken at the sita.---Xn these situations. States are 
required to pay 50 percent of all removal costs. A State is not 
required to pay its cost share for the removal until the remedial 
action is funded by EPA. 

~--6 
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2. States are statutorily required to ensure th• availability of a 
hazardous waste treatment. storaqe or disposal facility. if a 
remedial action requires off-sita treatment. storaqe. or disposal 
of hazardous substances. Such facilities must be in compliance 
with Subtitle C of RCRA and a RCRA ccmpliaaca inspection -...t have 
bean completed at tha facility within th• six-month period prio~ ta 
th• receipt of wastes. Accordlnq to currant EPA policy on off-site 
disposal COSWER Directive 19330.2-3). nan-time-critical removal 
actions are subject to thasa raquiramants. SPOs sho"i:i contact 
their EPA-dasiqnated OSC/RPM or Raqional ACRA Off-sit• Contact 
(RROC) for assistance in idantifyinq disposal facillt1as and 
rasolvinq issues partaininq to off-site disposal. 

3. Removal pc-oqram policy allows for payment of post removal sit• 
control within the tvelve months time limit for the entire 
removal. The State must assume responsibility for post removal 
site control at the cnnc:lusion of the removal action. BPA may 
include funds for post removal site control for the pC'Oject period 
covec-ed in the Ac~1on Memorandum. However. a State lllWlt assume 
responsibilit7 for post removal site control after tha ccmplation 
of the CERCLA-financad action. The Cooperative Aqre91Dant 
Application or a special condition 111\lSt provide an assurance that 
the State will assume responsibility for all post removal site 
control as lonq as necessary once th• action is complete. 

II. DEVELOPMEN'r OE' COOPERATIVE AGREEMENT APPLICATION PACIC.MZS 

The State is rasDOnsibile for developing the Coooerative Agreement 
!e,elication package. While the OSC/RPM will be the State's pC'i.mary BPA 
contact for davelopinq and neqotiatinq Cooperative Aqraamants for removals. 
Reqions may alee: to assign administrative responsibilities to Reqional 
staff other than the OSC/RPM. State officials responsible for response 
aqraements. usually State Project Officers (SPOs)•. should work closely with 
an EPA-desiqnated OSC/RPH when developinq the Cooperative Aqraament. 
Adclltional suppor~ to tha OSC/RPM will be available throuqh the ERO Raqional 
Coordinators in EPA Headquarters. OSC.s/RPMs and OHM CoordinatOC'S are 
C'asponsibla for raviawinq tha Cooperative Aqraement Application for accuracy 
and ccmplatenass. 

A. 'rha Coooerative
0

Aqreement_!e.e,!!cation 

"rha Cooperative Aqreamant Application packaqa must include EPA Form 
5700-33 and several attachments. the application form and the required 
attachments are briefly disc:ussed balov. Additional infonnation is 
pC"Ovidad in EPA's manual entitled State Participation in the Suparfund 
Program. 
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1. Nhen applyinq for CERCLA funds. a State !!!!:!!,!: complete EPA For:m 
5700-33. Application for Federal Assistance -- State and Local 
N'onconstruction Proqr:ams. This form consists of five parts: 

Part I - General Sumnary Information 
Part II - Project Approval Information 
Part III - Budqet Information 
Part IV - Project Narrative Statement 
Part V - Assurances. 

General instructions for completinq each part are included in th• 
application form. The State should ensure that co•ts included in 
th• application are allovabl_e for payment under c.EACA. To be 
allowable, proposed costs aust be consistent with section 111 of 
CERCt.\ and with Federal cost principles outlined in th• OH8 
Circular A-87, "Cost Principles for State and Local Gov.rnments.'" 
The State may seek assistance from the OSC/RPM in determininq which 
costs may be allowable. Final determination of the reasonablen••• 
of the cost estimates in the application will be made by th• EPA 
Avard Official. Exhibit 2 presents the content and Exhibit 3 th• 
appropriate level of detail required for completinq Cooperativ• 
Aqre81Dent budqat information. 

2. Attachments to the Cooperative Agreement Appli_cat~on 

A Cooperative Aqraement Application for ramova l ac.-' ••>ns must 
include the followinq attachments: 

State certification latter 
Procurement System Certification. EPA Form 5700-4! 
Inter;o•1ec-nmental review c011111ents 
Co111111un1~y relations plan. if applicable 
Quality assurance/quality control CQAIQC> plan 
Site safety plan 

These attachments are briefly discussed below. Mora detailed 
information is provided in the State Participation Manual. 

• While the term State Project Officer is used throuqhout the guidance to 
denote a State's counterpart ta an EPA OSC/RPM. it is recognized that 
different terminoloqy may be used amonq the States. 

~-8 



-=EXHIBrT 2 
O&IE'Cra.ASS CATEGORIES CONTENT REQUIRED FOR COMP'-ETING 

COOPERATlV& AGREEMENT BUDGET SHEETS 

CATEGORY CONTENT - THE ST A TE MAY INCLUDE: 

frinp Bcnefill 

Tnvel 

f.quipmmn 

Marmials md Sapplles 

CClllr'ICIUal Sen ices 

Ocher Dincc Casis 

ladinlcc Cal1I 

• Cam of waps paid io Swe employees wbo .. 
... - in response cdWies. (0'"''!Md ...... 
a peac:euaae ot lime or level of e«an (LOI!) b..a.) 

• fringe benefi11 far Sm. euqi&o,--. ca'cll_. a 
a mm pm:map of salary or bf smm acblr' 
41iiid-upm...mad 

• C:0.11 iuaared by S... emploJW fmaa..I 
na::emry rar nspaase acrivilies. 

Plln:base price Of "CR3P'! equipn-M dlll lbe 
Sam fillllisbes. Jess ill residml ..a. ai'2r pniec& 
compledm. If eqaipmmc ca111 aw._... 
on asqe 1111e1o die CCBIS 119 c:alcalwcl ., a 
saarbrd clernciadm as119 IDBlbad •ii 
accadm wida OMB Crc1lbr A·ICIZ. AD:ll. N. 

• Purchasepdce of my rnz:ssr ~ 
11111.....- die Sme furnisbeL 

Cm11 anocimd wilb nimbanin1 CDDIDCIDr 
senices. i:acludinl dil9Ct nl indim:ICXllW 
CDS11 md1....,...le pro8c far.,._." 
saW:es md ftOllCDlllllUCdaa Wdlacll. (See 
40 a=R Pan 33 llld OMB Chaalar A-17.)• 

• Com lllCll a eqaipmem renal. ... praplftJ 
pan:lme (see 40 a:R Pm JO>. and 
mirell_.... CGllL 

• 1be Sam may iDcJude indirect cm11. 

• la ICCadlace widl lbe Prompc Payment Al:r. (PL 97-177). fedaal funds 
may DIX be aed tar paymeac of imlmsc penalties ID CQllll'rm whea 
billl .. plirl .... 



EXHIBIT3 
--OBJECT CLASS CA~GORIE9 

A#PRQPRIATE LEVEL OF DETAIL FOR rTEMIZED 
COOPERA11VE AGREEMENT APPLICATION BUDGET 

CATEGORY INFORMATION 

Pelsonnel • Posicions of staff' 
• Number of houn 
• Salary of staff (11111ual or hourly rare) 
• Eslimall:S of penonne1 costs. by pctidon 

Fringe Bcnef"m • Basis (pezccntage or ocher) upon which 
fringe benefits ae catcn•8"'d 

• Eslimares of mnge beuefk com. by posilioa 

Tnwel • Pmpose and esciJnaled number of nip 
• Staning point and desdmdon 
• Transponalion medlod 
• Per Diem while oa travel 
• Number of persons traveling 
• Eslimalrd cost of trips 

Equipment • Number and type(s) of equipment ID 

• 
be purchased 
Price of each pia:e 

Materials and Supplies • Type(s) of mar.erials md supplies ID be 
furnished 

• Toral prices 

Contt3Ctual Sc:mces • Estimar&:d number of p:rsonal scniccs 
or aoaconsaucdon contraca 

• NalUl'e of c:aall'aet sc:rric:a 
• Esrimarrd total cost fer each contract* 

• Esrimatrs shoald .allow fer bid and activity contingencies. 



(a) A certification latter must be included in the 
Cooperative Aqreement Application packaqa. This latter lllWlt 
ba siqnad by the Governor or Attorney General and muat 
indicate that the aqency entarinq into the aqreament ha• bath 
the authority to do so and to make the assurances required by 
EPA as discussed in section I.G of this guidance. nus latter 
may ba a generic. ona-tima statement that covers all sites 
within the State. or it may ba site-specific. If a State 
chaoses to submit certification letters on a site-specific 
basis. a certification latter lllU.lt be provided far aac:h •it• 
covered under a multi-site Cooperative Aqra ... nt. 

(b) In order to conduct procura111ant activities Ulldar th8 
Superfund proqram. a State either must have an internal 
procurement system that meats the intent of EPA's r8CJUlAtiorui. 
Procurement Under Assistance Aqreamants (40 CFR Part 33). or 
it must follow Part 33 vhen it conducts procurement and allow 
EPA pra-avard review. Tha procurement certif icatian form. EPA 
Form 5700-48 (Procurement System Certification). demonstrates 
whether or not the State's procurement system is equivalent to 
EPA requirements. Tha certification is valid for two }'9&1."s or 
fol." the lenqth of tha project period established in the 
assistance aqreament. which aver is greater. Ii the State has 
previously provided this certification to EPA. the Stat• naad9 
only to indicate in Part A of the focm the date the 
certification vas oriqinally submitted. 

(c) In accordance with Executive Order 12372. State· "e1t 
removal proposals are subject to interqovernmental reva•~ 
before EPA will obligate funds. Intergovermaental rev,av is 
implemented under 40 CFR Part 29. Intergovernmental Re~1ev of 
EPA Proqrams and Activities. Under this r89Ulation. if the 
State has an established review process that includes the 
project in question. an applicant lllWlt formally notify its 
desiqnated sinqle point of contact. as well as any dil."ectly 
affected governmental entities and areawide or raqional 
pla.nninq aqancias that it is saekinq Federal assistance and 
comply with the State's review process. A copy of tha 
notification should be sent to the appropriate EPA Reqional 
office. Any coaaents received in response to this 
notification must be attached to the Cooperative Aqraemant 
Application. Funds will not be obligated to the State witil 
representatives of the State have had an opportunity to 
comment on the proposed project(s). The interqovernmental 
review process should be initiated at least one quarter prior 
to obliqation of funds for response at a site. This lead time 
is nacessar-1 to meat the required 60-day State review period 
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and to allow time for EPA to respond to State and local 
caaaents. EPA must acconnodate. or ezt»lain why it cannot 
acconnodate. any comment received durinq the formal proc:••• 
before it can award funds to the State. 

(d) Section 300.67(b) af th• National Continqenc:y Plan (HCP) 
requires a formal coaaunity relatioaa plan CCRP> for all 
removal actions that last lanqer than •5 days (Not•: prat11J09ed 
revisions to the NCP chaaqa this nquir-ent to 120 days). 
States are therefore required to d8velop and impl...at: a CRP 
for all removal ac:tiona that are ezpected to extend be10Dd 
this desiqnated time frame. Additioa.al informatioa on CllP• 
and quidance for developing th••• pl~ is provid8d in the 
Superfund Removal Procedures manual and in EPA's manual 
entitled Community Relations in Superfund: A Handbook. 
States may submit the CRP separately frcm th• Cooperative 
Aqreement Application paclcaqe. In that event, either th• 
Cooperative Aqreement Application or a special conditioo must 
provide that the State will submit the CRP prior to beqinninq 
on-site ac~ivities. The CRP is subject to EPA review and 
approval. 

(e) As required by 40 C!'R Part 30.302(d)(2), a State must 
submit within 30 days of raceivinq its Cooperative Aqre..-nt 
the QA/QC procedures it intends to use in enva.ironnen~al 
monitorinq. These include any sample collect i.on and aaialysi• 
activities that may be necessary durinq the res~~n~~- On~ 
qeneric QA/QC plan is sufficient for an MSCA. In addatL~n. 
however, States are required to develop a site-specJfir 
Quality Assurance Project Plan (QAPP) to desctibe the 
measurement systems it intends to usa on a site. ""hen 
preparinq the QA/QC plan and QAPP. States must meet Superfund 
program data requirements. i.ncludinq the follovinq: 

Data produced must be able to withstand the scrutiny 
of liti9ative proceedinqs. thus requirin9 
appropriate chain-of-custody. document control and 
QA/QC documentation. 

Data collection must be cost-effective. Costs of 
qenaratinCJ the data cannot sifJDificantly exceed 
costs associated with similar analyses provided by 
the EPA Contract Laboratory Proqram (CLP). 

Data turnaround times must meet project aaeds. 

w-10 
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The QA/QC plan must be reviewed by th.a EPA Reqional QA Off icH· 
and the RPM/OSC and must be approved by the Award Official 
before any sa.asplinq can baqin for a project. 

Cf) States are required to have a site safety plan in place 
before field activities can c011111anca. A site-specific plan 
must ba davalopad for each removal action. Each s~aty plan 
must provide for t:ha protection of on-site personnel and area 
residents. Plans must ba consistent with site cond~t4ons and 
must cover all phases of incident operations. Sita s~aty 
plans must also comply with all applicable Fed8ral. State and 
local Occupational Safety and Health COSIO lan and 
Occupational Safety and Health Administration (OSHA) 
standards. Each sita-spacific safety plan must be submitted 
to the OSC/RPM for review to ensure removal proqram 
requirements ara mat. Additional information on site safety 
plans u provided in the Suparfund Removal Pl'OCadures manual. 
Sita safet7 plans may be submitted to EPA after the 
Cooperative Agreement has bean siqnad providinq that the 
application or a spacial condition provides that th• plan vill 
be su.blllit~ad for EPA review before on-sita activities b99in. 

III. ADMINISTERDIG COOPERATIVE AGREEMENTS 

OSCs/RPMs and SPOs are responsible for ansurinq that response activiths 
are conducted accordinq to th.a aqread-upoa scope of work. budget. and 
schedule included in the Cooperative Aqraemant and Action Memorandum. The 
State official responsible for diractinq response activities. usually the 
SPO. must ensure that all on-site activities are consistent with CERCLA. th• 
HCP and removal proqram policies and procedures. Daily on-site presence by 
SPOs is therefore required when response activities are undacway. The 
OSC/RPM and SPO should maintain close communication at all times to monitor 
proqrass effectively. This can include maetinqs. phone calls. written 
correspondence. and review of contractor monthly proqress reports. In 
addition. the OSC/RPM and SPO lllWlt notify each other immadiat.ely of an~· 
unscheduled or unant~cipatad events (e.q •• a fire or explos~on on site that 
may require an amerqancy rasponse by EPA) that may have a direct impa.:t on 
the project and/or on the terms of the response aqreement. 

This sactioa briefly discusses State reporting and cost documentation 
requirements. monitorinq State financial commitments and procedures for 
aqreamant adjustments. Additional information on response aqraament 
administration and raportinq and cost documentation requirements is provided 
in th• State Participation Manual. 

W-ll 
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A. Reporting Requirements 

When enterinq into a Cooperative Aqreement. States are subject ta a 
number of reportinq requirements. includinq submittal of technical 
praqress reports. financial status reports and other reports as required 
in th• Cooperative Aqraement. these reportinq requirements ara 
discussed briefly balov. 

l. For removal act1ons. States must submit quarterly technical 
praqress reports within 30 days of tha end of each Federal fiscal 
quarter and at the end of each response. These reports are 
submitted to the Raqion and present information on activities 
performed durinq the quarter and on total work ta data. £zhibit 4i 
lists the minimum elements that State technical proqress reports 
should contain for removal actions. 

(a) the OSC/RPM is responsible for revievinq technical 
proqress reports and providinq any necessary direction or 
assistance to the State. as required. Th• cantent of State 
reports should be tailored to specific requirements of tha 
response ac:i?ities as cavarad in th• Action MamarandUllll and 
tha provis1ons af the Cooperative AqremDaat. All infaC'ID&tion 
should be site-specific and th• OSC/RPK and SPO should reach 
an initial aqreament on tha content and faC111at of these 
reports durinq neqotiatioa of th• Cooperative Aqreemant. For 
certain removal actions. EPA may require daily coaaunic:ation 
from the State. includinq submission of contractor proqress 
reports. A special condition to this affect should ba 
included in the Cooperative Aqraement at the time the 
aqreement is neqotiated and may include a provision that the 
State require from its contractor subniss1on o! daily and/or 
weekly praqress reports. 

(b) In addition. the State must prepare and submit a final 
technical proqress report to the OSC/RPK within 9C days after 
the completion of tha removal action. Removal actions ara 
complete when the scope of work in the Action Memocandum has 
bean compleced and tha State has demobilized. the Cooperative 
Aqreemant is closed out when all administrative/f 1nancial 
raportinq requirements are completed. Sae section IV of this 
guidance. 

2. Once a removal action has bean completed. States must submit a 
final Financial Status Report CFSR), Standard Form 269. and any 
ancillary reports. Ancillary reports include statistical or 
manitorinq data. operation and maintananca manuals and other 
reports as requi~ed in tha Cooperative Aqreement. The State should 
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EX1181T4 
CONTENT OF STATE TECHNICAL PROGRESS REPORTS .. 

• Description of acrivitia :md tasks coaiplemd ro dale, by si&e 

• Estimates (paa:nages) of WGk compleuid b each acdvity. by site. 
includin1 a basis for 1be enimates 

• Itemization of experidicmes by object c:Jass far each response included in the 
Caapeaaive Agmenrenc. jncl•ytinl hcMh • 1 1+ ,,., I far die qus11!r and the 
cumuWiw: expendiDlres ID dale 

• Narmive exp.lazwion of any aends obsc:rved 

• Description of any actions taken or planned to n:solve pn>blam er delays 
encounll:red 
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•ubmit a final FSR and all ancillary reports to the OSC/RPM within 
90 calendar days after completion of the removal action. 

(a) The State must provide EPA with the opportunity to verify 
that the removal has been successfully campleted. At the 
conclusion of the rmnoval. joint EPA/State final inspection 
may be required to confirm that th• removal action has been 
implemented properly a.ad that all outstandinq action italll9 are 
resolved. n. State .Alld EPA will jointly inspect th• project 
to confirm that all outstanding action it ... are resolved. 
The State shall preear• a final iiwpection report describing 
any outstandinq it8111:1 and their r:esolutiou. A copy of this 
report shall b• submitted to the EPA OSC/RPM. 

(b) In addition. a Final OSC Report mu.st b• prepared by th• 
State at the conclusion of each removal action in accordance 
with the NCP and removal proqram policy and procedures. This 
repor~ will be prepared by the SPO. in couultation with th• 
OSC/RPM. and must be siqned by the SPO. The Final OSC Report 
is subject to the approval of the OSC/RPM and therefore must 
be si911ed by the OSC/RPK. 

B. Cost Documentation Reguiramants 

Whan enterinq into a Cooperative Aqreement. States must also adhere 
to certain cost documentation requirements as set forth in 40 CFR 
Parts 30 and 33 and all additional Superfund-specif ic requirements or 
procedures for documentinq State expenditure of ~ fW1ds. 

l. For removal actions. State accountinq and racordkeepinq 
activities must be detailed on a site-specific basis to ensu~e 
effective cost recovery. States must also track and report 
expenditures by object class cataqory. Suparfund procedures 
include documentation and recordkeepinq measures intended to 
protect the inteqrity of site data. such as: 

(a) Notifyinq EPA of archive research by third parties unless 
authorized in vritinq by EPA 

Cb) Raquirinq all microform copyinq of oriqinal documentation 
to be done in accordance vith. or in a manner equivalent 
to. the technical requirements for copyinq Federal 
qovarnmant records (36 CFR section 1230 at seq.). 

2. In addition. the Superfund proqram adheres to the qeneral 
Aqency-vida policy that. when requested by EPA. States must 
provide doc~antacion to support cost recovery litiqation and 
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related efforts. Documentation must ba available for: use as 
evidence to ansvar questions such as vhat work was authorixad. 
what work was completed. what charqes were incurred for the 
work. and what payments were made for Cha work. 

c. Monitoring Financial Conaitmants 

OSC:S/RPMs are responsible for ensurinq that State •Xi•nditure of 
CJ:RCLA funds corresponds to technical pC'OC)rass at th• site and is vithla 
tha cost cailinq in tha Action Memorandum and Cooperativ• Aqra ... nt. 
Costs incurred by th• State may not axcaad th• amaunt obliqated for th9 
response in tha Cooperative Aqreament. 

l. -:ha OSC/RPM should review State dravdovns on a monthly ba9i•. 
using drawdovn information availabl.a from th• Raqional financial 
manaqement off ica. Kay documents for this reviav include the 
Financial Hanaqement System (FMS) Outlay Report and tha Stat•'• 
quarterly reports. 

2. Funds awarded under a Cooperative Aqraemant ara assigned an 
activity (e.q •• removal action) and sita code. Th• OSC/RPH shau.14 
ensure that the State is drawing funds from the proper accoun~ for 
tha sita and for tha action funded. The account from vhic:h -
drawdowns ara made. identified in the FHS Outlay Report and the 
State quarterly reports. must match the action bainq conducted. 

3. Under a multi-site Cooperative Aqreement. when a removal at a 
particular site has been completed. ramaininq funds may be used to 
fund removal activities at another sita covered by the same 
Aqreement. Such funds. however. must be officially transferred to 
the appropriate account. A transfer of funds between si~es under a 
MSc.A requires a fonnal amendment to tha Cooperative Aqreement to 
move the funds from one account to anothar. Funds remaininq in a 
site account at tha completion of a removal should be d•ob1iqated 
and r:etuz:ned to EPA unless th• State requires additional funds to 
support other removal actions covered in tha same Coopera~ive 
Aqreament •. ~11 amendments to Cooperative Aqreements vill be 
neqotiatad at th• Reqional level. this requirement will ensure 
that the statutory limitation on cost is adhered to when there is a 
n••d to transfer funds. 

D. Agreement ~justmants 

Aqreament adjustments consist of alterations in the amount, terms, 
conditions. project period. project scope or soma other administrative. 
technical. or financial aspect of tha Action MamorandWD or Cooperativ• 
Aqraemenc. Dependinq upon the siqnificance of the chanqe. adjustments 
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to th• Aqr•••nt can be made. either thrauqh formal amendments or in 
wdtl,nq .. between the OSC/RPM and the SPO. Modifications to Action 
K•moranda are subject to current removal procedures and policy. All 
modifications ta the initial Action Memorandum (e.q ... cailinq incraa.e• .. 
exemptions to th• statutory limits on cost and duration) mumt be 
documented in an amended Cooperative Aqre .. ant .. but only after th9 
Action Memorandum requestinq th• modification ha• been approved. 
Circumstances where a Cooperative Aqre•ent and Action Mmaarandam mamt 
ba formally amended are presented below. 

1. A Cooperative Aqreement must be amended when it r9C1Uires a 
significant c:hanqe. These occur when: 

Objectives and/or scope of th• project. as funded. are 
al tared 

Funds abliqatad under one accountinq cod• will ba used 
for a different activity or a different site 

There is any increase or substantial decrease in th• 
project period or budget 

A rabudqatinq of funds occurs. such as a transfer batvaan 
contractural services and another object class e&tecJOET 
or a chanqa in the amaunt of indirect ca•ts 

Chanqas to spacial conditions to tha Cooperative 
Aqreement award document. 

(a) Formal amendments are not required for minor project 
chanqes that are consistent with the project"• objectives. 
Minor chanqes include shifts between object class cateqories 
(except as indicated above) and adjustments to th• work plan 
within the scope and objectives of the funded project. Minor 
project chanqes should be approved in writiftll by the OSC/RPM 
or the Ra9ional Administrator. as appropriate. 

(b) Responsibility for raquestinq and obtaiainq appcvval of 
modifications to the Cooperative Aqra9111ent rests with the SPO 
and OSC/RPM. The SPO or the OSC/RPM identifies tha need for 
an adjustment and the SPO initiates the approval proc:••• by 
submittinq a request to the R99ion. Th• OSC/RRI then 
determines whathar a formal am.adment is needed. and if sa .. 
transmits the request to th• R119ional ~nistrator. If th• 
RA siqns the amendment. it is sent to the State for acceptance 
and is axacutad upon signature by an authori:ed State official. 
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. 
2. Acconlinq to standard removal proqram policy and procedures. 

_special requests. in th• form of Action Memoranda. must ba prepared 
when the follovinq are required after approval of th• initial 
Action Memorandum: 

An increase ln th• project's established cost ceillnq 

Exemptions to the statutory limitations on coat and 
duration 

Chanqes in scope of worlc 

Chanqes amonq cost cataqorias where no cha.nqe in total 
project ceilinq is rllCl'Jired. 

Guidance on the procedures for raquestinq and obtaininq approval 
for th••• c:Aanqes is set forth in tha Superfund Reamval Procedure• 
manual. OSCs/RPMs are responsible for preparinq these requests and 
obtaininc; the necessary concurrence. as wall as ensurinq that the 
Cooperative Aqreement is amended accordinqly. 

IV. a.osEOU'1' OF RESPOHSE AGREEMENTS 

In order to close out a Cooperative Agreement, EPA must determine that 
th• State has completed the removal action and complied with a!l applicable 
administrative raquiraments under the aqraemant. The qaneral closeout 
responsibilities of the State and the OSC/RPM are briefly discus9•i below. 

A. State Responsibilities 

1. A State must complete the work specified in tha Cooperative 
Aqraement and the Action Memoraadum and produce the required 
reports (e.9 •• final FSR and technical proqress report). manuals. 
plans and other information. Th• State is responsible for ensurinq 
that all products and reports necessary for closeout are submitted 
to EPA, as required. · 

2. ?ha SPO is responsible for the completion of the final report 
as ct.scribed in the Cooperative Aqraemant includinq tha reports and 
acti•iti•• as follows: 

Draft and final technical report 
Final FSR 
Ancillary products such as O&H manuals 
Property/equipment report 
Other required reports. 

W-L6 
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B. EPA OSC R•spon.sibilities 

-1. OSC.S/RPMs are nsponsibla for ensudnq that th• State has 
provided all required reports and is in compliance with the 
provisions of th• Cooperative Aqra ... nt and Action Memorandum. 

2. Specific OSC/RPM raspon.sibiliti•• ara as follows: 

Ravlavs/inspacts work in th• project and arranq•• far 
acceptance or corraction 

Follows throuqh on delinquencies or cS.f ici.acia• 

Ensures that all disputes and audit exceptions are 
resolved 

Transmits final determinations on any outstandinq issues 

Documents the closure in tha official file 

Maintains th• official records. 

nta Stat• Participation Manual provides datailad guidance 01. cloaing 1.1ut 
response aqreements. OSCa/RPMs should refer to the State Part1~lpat1on 
Manual for additional information on the raquiremants/procedurH ;for ::-los1nq 
out Cooperative Aqreements. ., 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

OSWER DIRECTIVE 9375.1-13 

CFFICE -:=;: 
SOLID WAS':'E .:.No E'lllei'IGE'llC"f i'IESi»ON! 

MEMORANDUM 

SUBJECT: Cl adfication on Allowabil itJ of Management 
Assistance to States for ERAs ~and iem vals 

F R 0 M : H en ry L • Lon g e s t I I , D i recto r 
Office of Emergency and Remedi ~ nse 

TO: Waste Management Division Directors 
Regions I - X 

PURPOSE 

This memorandum is intended to clarify Agency policy on 
the allowabil ity of providing funds to States for manaqement 
assistance activities for expedited response actions (ERAs) 
conducted during Federal -1 ead response actions and for Federal -
1 ead removals. 

BACKGROUND 

Current guidance does not specifically address the allow-
, ability of funding management assistance for State participation 
: i n Fed er a 1 -1 e ad ER As o r re mo v a 1 s • Sever a 1 R e g i on s have rec e i v ed 

requests from States for funding management assistance to 
support ERAs, and Regions have asked for clarification from 

,Headquarters on this issue. In addition, some States have 
.requested funding to support removal actions, and OERR believes 
that clarification is required on the allowability of funding 

.State involvement in Federal -1 ead removals as wel 1. 

:POLICY ON AL LOWA BI LI TY 

• If an existing management assistance cooperative agreement 
~oes not·'appear to have sufficient funds to cover a State's 
role in supporting an ERA being conducted during Federal -1 ead 
remedial response, the Region and State can amend the cooperative 
agreement to include the unexpected increase in State support. 
l f the State is not al ready receiving management assistance for 
a F~deral-lead activity when an EilA becomes necessary, the 
~eg1on can provide management assistance via a cooperative 
lgreement if the State feels its role in the ERA warrants such 
'inancial assistance. 
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States may not receive funds for management assistance on 
Federal-lead time-critical removals due to their emergency nature 
and related time constraints. These constraints do not all ow 
suffi c 1 ent ti me to negofn"t:-e and award funding of State support. 
F u rt h e r , ma n a gem e n t a s s i s t a n c e w i l 1 g e n e r a 1 1 y n o t be p r o v id ed f o r 
FederJl-1 ead non-time-critical removals. However, funding may 
be cf.Psidered on a case-by-case basis sub~ect to availability of 
funcnt when removal actions are complex and State support is 
expected to be extensive. Prior to consideration of funding 
management assistance for State involvement in any removals, 
Regions must consult with Headquarters. 

I MPLEME NTA TI ON 

Funding for ERA assistance must be shown on the budget sheet 
for the management assistance cooperative agreement as a separate 
activity and tasks associated with this activity should be 
described i~ the Statement of Work for the agreement. Require
ment.s for State cost-share depend on the phase of the remedial 
project during which the ERA is conducted. State cost share is 
not requi red-·.:for management assistance if the ERA is conducted 
during the Rl/FS at publicly operated sites but cost share is 
recfuired if the ERA is conducted after a ROD has been signed. 
Management assistance provided for the remedial action phase of 
response must be cost shared by the State at the same percentage 
as th e rem ed i al act i on • 

Management assistance for Federal-1 ead removal activities 
will be funded via site-specific cooperative agreements only and 
should not be incorporated into Multi-site/activity Cooperative 
Agreements. 

CONTACTS 

lf you have any questions on funding management assistance 
for ERAs, please contact Jan Wine on 382-2443. Questions on 
removals should be directed to Cristina Griffin on 382-2307. 

cc: Harvey Pippen, GAO 
Lisa Karpf, OIG 
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W~SHINGTON, C.C. Z0.160 

F~3 2 I 1984 
Ol'l'IC"I 01' 

SOl.10 W.AS':"I! A,..0 EME,.Cl!,.,CY "ESPONSE 

-SUBJECT: Issuance of Administrative Orders for Immediate Removal 
· _{§j;tions 

FROM: -kt-e~ 
Assistant Administrator 

TO: Regional Administrators; Regions I-X 
Ai~ & Waste Management Division Direc:ors 
Regions III, IV, VI, VII,. VIII, X 
Waste Manac;e~ent Division Directors, Regions I, V 
Director, Office of E~ergency and Reme~ial Response, Re~jon II 
Toxics and Waste Hanage~ent Division Director, Region IX 
E~vironrnental Services Division Direc:crs, Regions I - x 
Re;ional Counsel, Regions I - X 

This me:norandum s.ets fort.h c;.uidance en issi.:ing Administrative 
o~ders for immediate removal actions under C£RCL.A. This guidance 
should be.used in conjunc:~ion with the .. rece·ntly issued Gui~anc:e. 
Memorandum on Use and Issuance of Administrative Order~ under 
saction 106(a) of C~RCLA dated Seotember 8, 1983. . -

Since becoming the Assistant Administrator, OSWER, I have 
sought to implement a ·~alanced" CERCLA program which uses both 
t:.he administrative anc! civil ju_d.ic:ial enforcement:. provisions of 
the Act--as well as the Fund--to secure clean up of hazardous 
waste sites. One of my p=imary enforcement goal~ is to increase 
the ~se of Administ=ative Orders for immediate removals. Orders 
are particularly useful in immediate removal situations, since 
they can be issued quickly, can require discrete segments of work 
(e.g., surface cleanup) and carry the threat of additional damages 
and penalties in the event of non-compliance. 

We estimate that Adm.in.istrative Orders may be appropriate for 
a significant percenta~e of inunediate removal situations. Increased 
resources will ·be provided to the Regions, and I expect the Regions 
to devote resources to accomplishing this goal ~f increased 
Administrative Orders for removals • 

. In addition, the Regions must develop a sa~isfac:tory 
organizational structure if the Admini3trative Order program is to 

'succeed. The organization of enforcement personnel varies among 
the Regions. The"majority of the Regions keep their •remedial• 
2nd •removal~ personnel in different divisions. Since CERCLA 
enforcement has (until now) concentrated heavily on remed"ial 
sites, most regional technical enforcement personnel have been 
assigned to the re~edia! response units C;enerally, the Air and 
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Hazardous Material Divisions). Personnel res~onsible for immediate 
and planned removals have usually been assi;ne~ to the Environmental 
sarvices Di~ision which, as a general rule, has not been assigned 
enforcement personnel. 

Obviously, the a~illty of a Region to i~~lement this new 
policy requires both close coordination among the immediate 
response staff and their colleagues in the technical enforcement 
and regional counsel offices and an organizational structure 
capable of developing and issuing quality orde?s. Regions that 
do not currently dedicate tec~nical enfor:ement staff to their 
immediate re~oval pro~ram should assure that appropriate personnel 
ate in place in the technical enforcement office to implement this 
policy and to handle the workload. 

I. BACKGROUND 

CERCLA identifies t~o types of response ac:ions for which the 
Fund can be use~: •re~cval ac:ions and re~edial ac:ions. The 
Na:ional Contin~ency ?!a~ (NCPJ fu:the: refines the former cate9cry 
into •im~edia:e· and ·~1anned• cemovals and desc:i~es the process 
and proceduces foe pr~ceeding with these focms of .respo~se. (See 
Federal Regis~er 31180: July 16, 1982). Please refer to the attached 
appendix foe ~~ outline of the relevant C~RCLA and NC? provisions · 
regarding re~Jval activity, Administrative Orde:s and enforcement. 

Because of the lar;e number of sites whic~ pose a health hazard, 
the Office of E~ergenc1 and Remedial Response (OE~R) defines the 
categocy of immediate removals according to the immediacy and 
severity of t" e hazard to the public hea~th or environment. These 
categories es:a~lish a guide for the purpose of assessing the 
length of time within which the Agency must res~ond to the event. 
Agency response to situations which require immediate response 
(e.g., threats of fire, explosion or spills) normally takes· place 
in a matter of hours or one or two days at the most: Agency response 
to other situations (e.g., rusting barrels that have not yet 
begun to leak, holding ponds that may overflow with the advent of 
~he rainy season) normally takes place during a period which may 
range from a week to a month. • 

This guidance is most applicable to the latter situation: i.e., 
the Regions should consider issuing Administrative Orders in situations 
vhen there is at least one.veek between the time the on-Scene . 
Coordinator COSC) determines that an 1mmed1ate,removal 1s warranted 
and the time that actual on-site response must be91n. 

Administrative Orders a:e a useful enforce~ent tool in these 
types of immediate re~cvals situations, for the following reasons. 
First, they encourage p:ivate party response, p~rticularly ~ince it 
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is cs~~~ policy to meet, i! at all possi~le, with responsible parties 
after the Orde: is issued i! a meeting is re~ue~ted. The results 
of an Ow7E analysi~ o! 49 com~leted immediate removals indicate 
that the elapsed time between the request for funds and the start 
of site response ranged from eight daY.S to more than three veeks 
for 24 of the sites. This clearly indicates that there is time to 
issue Administrative Orders in appropriate situa:ions, and the 
process described in this memorandum can be implemented in as 
little time as a week, if necessary. Second, removals requi~e 
discrete units of work (e.g., ba:rel or conta~inated soil removal) 
which makes respcnsible party compliance and Agency compliance 
monitoring easie:. T~ir~, the costs of inL~ediate removals are 
generally moderate; this increases the probability of private 
party compliance. 

In the event of non-compliance with an Administrative Order, 
the Agency is prepared to quickly initiate a Fund-financed response 
and seek fines/treble damages from the responsi~le parties. Since 
the treble carnages will be based on the Fund dollars expended, these 
situa:ions a=e pa:t.ic~!a:ly amenable to esca~lishing treble dama;e 
.claims, which the Age~cy will seek to rec~ve: in its Sl07 
cost re~ove:y actions. (The ave~age obli;at~on·for 110 prior 
i.mmed i ate re=ioval s under taken by the Agency was approximately 
$275,000). ·· Issuahce of ·Administrative Orders for these situations 
also may improve the e~uitable position of the Agency in subsequent 
cost recove:y cases. 

II. CRIT~~!A FOR ISSUING AD~!NISTRATIV£ OR~£~S 

F1rst, of course, the Agency must meet the legal threshold 
that an im.~inent and su~seantial endanc;er~ent to public health or the 
environment may exist.I Information which can be used and evaluated 
by the osc or his su~e:visor to make this determination include: 

1. Notification in accordance with CERCLA SlOJ (a), (b) or (c) 
2. Investigations by government authorities conducted 

pursuant to CERCLA Sl04 (e) or othe: statutory authority. 

lTne Agency must be aole to properly doc~ment anc justify both its 
assertion that an immediate and signi~icant risk of harm to.h~man 
life or health or to the environment" exists and its choice of the 
ultimate response action at a site in order to be able to ~ppose a 
challenge to the order and to successfully litigate any subsequent 
cost recovery act ion. Adequate documentation"'consists of photographs, 
sam;:>les, monitoring or other documented ·site analysis. The .Agency 
should follow c~ain of custody procedures to maintain the integrity 
of samples taken at the site. Please refer to the Cost Recovery· 
Guidance, issued August 26, 1983 for more detailed guidance. The 
Revised superfund Removal Guidance to be issued in late February· 
1984 will also provide additional guidance on im.~ediate removal 
assessments. 
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J. Notification o! a rel~~se by a fe~e:a! or state pe:~it 
holder when re~uired by the perMit. 

4. Inventory e!forts or random/incicen:a! observation by 
government agencies or the public. 

If the facts reach the legal thresholds o~ C!RCLA Sl06, 
several policy c::iteria for deciding whether to issu·e an Oeder 
for an immediate removal should be considered. The first of 
these is the amount of time available before site response must 
begin. This deter~ination will usually be made by the OSC. An 
Order may be appropriate if there is a minimum of one week available 
for issuing the Order and meeting with the recipients (see 
further below) between the time of the decision to seek funds 
for the immediate removal and the initiation of on-site response. 
(Of course if an order can be issued·in less than a week the • 
Regions are not bound by the •one week minimum•. However, the 
Regions should always attempt to have 48 - 72 hours available 
foe the recipients ·co request and conduct a confe:ence.) 

• 
A second policy c:iterion is the num~e: of potential reci-

;:ients of the Creer anc their· financial viaoility. There should 
ce a •manageable• number of responsible pa:ties and they should 
be collec:ively ca~a~le of undertaking.sLte res?onse. The Regions 

·will use their best judgement to decide ·•hat constitutes .a . 
•manageable• number of responsible parties and assess the capability 
of the parties to undertake the response for any individual 
ir.:media:e removal situation. (For a more leng~hy discussion of 
c:ite:ia to conside: when issuing an Administra~ive O~der, please 
refer to the Adrninistra:ive Order guidance.) w~en there is a 
large number of potentially responsible parties, Orders need not 
be issued to all of the parties. In this type of situation the 
Region should issue the Orders only to those par~ies most likely 
to comply. The Region, however, is hot precludec from issuing 
orders to all the partJes if it so desires. 

. These criteria are to be used as general guidelines for deter
mining whether an Administrative Order should be issued for an 
immediate removal. The varying factual circumstances presented 

"in any pote~tial removal action mandate that eac~ Region conduct 
this necessary factual analysis to decide the appropriateness of 
an Order. 

III. PROCESS FOR ISStJ-!NG ADMINISTRATIVE ORDERS 

The timely developmen~ and issuance of Ad:ninistrative orders 
for im.~ediate removals will require effective coordination among 
t~e OSC, technical enforcement personnel and the legal counsel · · 
in both the Regions and Head~uarters. osw::R vill not dictate how 
the Regions must organize o: adjust personnel in order to 
accomplish this task, but it will e~~ect the Re;ior.s to have a 
system in place which is capable of imp~ementing an administrative 
o~der program for im!!ledl!._te removals. .· 
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The proce~~res !er developing and issuing orders follow: 

The ceci~ion by t~e OSC or his su?erior to request funds for 
an immediate remov .. l also triggers the proce!:s for deciding whether 
to issue a_n Acmini~trative Order. 

The OSC will inform the technical enforcement branch (or other 
appropriate enforcement personnel if no separate branch exists) 
and the Regional Counsel that a request for a Fund-financed llllllledi
ate removal is being ceveloped. Appropriate personnel in OERR and 
OWP~ should also be informed of this ac:ion. ~'"hile the OSC and his 
staff prepare the 10-point documenc,2 technical enforcement personnel 
and the Re9ional Counsel should begin to identify responsible 
parties· and assess their financial ability to conduct site cleanup. 

The OSC or the Regional Counsel will attempt to orally contact 
(with written follow-u;> potentially res~onsible parties in order 
to secure private-party res?ons~ in lieu of the Fund. While previous 
Agency policy was to proceed with Fund-tinanced response if the 
res9onsible parties re!use~ to act, the Agency will now issue 
2c~inis~rative c=~e:s in a~propriate circumstances before initiating 
:und action, so long as the site does not pose an unreasonable 
~isk of harm to ~he public heal~h, welfare or the envi~onment. . . . 

Regardless of whether a responsible party a~rees o"r not t
0

0 
undertake the removal, cevelopment of the 10-point document should 
proceed as usual. How•ver, the osc and technical enforcement staff 
(in consultation with the Regional Counsel) shall apply the criteria 
cutlined in Part A (a~ove) to recommend to the Re;ional Administrator 
whether to issue an A~~inistrative Order. The decision to issue 
the order rests with the Regional Administrator, subject to the 
current delegations. 

If the Regional Ad~inistrator decides to issue an Administra
tive Order, the Order will be drafted by technical enforcement . · 
personnel with the advice of the Regional Counsel. The technical 
information contained in the 10-point document will normallY. 
provide the basis for the Order's •rindings of Fact• while the 
Agency• s i nte.nded response actions wi 1.1 serve as the remedy the 
recipient is. required to implement. 

~Requests for less than S250,000 can be approved by the ·Regional 
Administrator while requests for more than $250,000 require the 
approval of OERR. (It is anticipated that within the month,· the 
Regional Administrators will be delegated the authority to obligate 
up to $1 million for removal actions.) The ten point document 
itself must justify its cost estimates and be consistent with the 
NC?. With the issuance of the Revised Superfund Removal Guidance, 
the 10 point document will become an Action Me~orandum. 
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Since Ac~inist:a:ive Orde:s will nor~all'l be issued in situa
tions in which site response is not required for at least one 
week, OS~ER policy is to provide recipients when possible an 
opportunity to meet with Agenc1 personnel to discuss the terms of 
the Orde:-and the means for compliance~ The:efore, the Order 
should include the following provision~:~ 

1. A statement of the imminent and substantial danger 
pursuant to Sl06 of CERCLA and the risk of harm under 
SJ00.65 of the NC:. 

2. A statement of the authority of the issuing official 
(normally the Regional Administrator) to issue the 
Orde: anc why the recipient is lia~le under Sl07. 

J. The ste~s the recipient must take to comply with the 
order, (following the provisions of the 
ten-point document in order to be as specific as 
;>o s s i ~ 1 e ) • 

4. A manda~ory timetable for perfor=ing and completing 
t~e :es~onse. (The timeca~le should include at least 
one shor: te:m inte:im dea~line so.the Agency will have 
the abili:y if necessa:y, to de~ons:rate non-com~liance 
bef~re the ~roject completion date.) . 

s .. A provis~on.informing .the recipient that- his duty to obey 
the ter~s of the order takes.effect 72 hours ~fter he 
receives the order. 

6. A provision informing the recipient that he may orally 
contac: the Agency to request a conference on the 
Oeder. T~e recipient must follow up his oral request 
in w:itinc;. 

;. A provision specifying a date certain by which responses 
teithe: oral or written~ to the Order must be received. 

a. A provision which states that E?A reserves the right 
to undertake the action if emergency circumstances 
dictate such action and that such action in no way 
relieves the parties of responsibility for the costs 
of such· actions. 

9. A provision which requires: propei chain of custody 
procedu:es to be followed for any testing and sampling, 
adequate recordkeeping of activities (so records may be 
used as evidence in any future enforcement case), 
cooperation from employees of any contractor who engages 
in site activity, and availability of such employees 
to the u.s. in preparation and trial of a subsequent 
enforcement case. · 

3Refer to tne general A2~1n1strat1ve order Gu1aance for examples 
of model o:de:s and conference procedures. 
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unce: a se~arate delegations memorandum to the Regions, the 
c~ncurrence r~~uir~~en: will be waived for all Administrative · 
orders for immediate re~ovals with obligations of Sl,000,000 or 
less. Within two wee~3 of issuanc~ of the o:~e:, the Regions are 
to send a copy of the final Order to OW?E. · 

As a m~tter of policy, in order to inc:ease the likelihood of 
compliancer the Agency encourages the convening of a conference 
with the recipients of an Administrative Order. Sin~e 
Administrative Orders will generally be issued for immedi.ate removal 
situations which do net require response in less than one week, 
the Agency will normally attempt ta hold a meeting with the recipient, 
if requested by the recipient. The conference should be 
c~nvened on an expedited basis (e.g., within 72 hours after the 
order is issued) if the recipient· orally requests the conference. 
However, the Agency re~ains t~e right to •waive• a conference 
if immediate response is warranted because of deteriorating conditions 
at the site. The Re~ional Administrator shall have the authority 
to.decide whether to eliminate the conference prior to or following 
the issuance of the Ac::ninist.rative Order. If the· Regional Administrator 
waives th~ opportunity for a personal conference, a regional· 
:e~rese~tative, mus: a: least give the par:ies an opportunity to 
~e heard cy tele~hone ~e~ore the effec:ive date of the order. In 
;ene:al, confe:ences c:nce:ning removal ac:ions should be used to 
cla:ify the :e~~iremen:s of the Order rather th~n as an opoortunity 
•to rie;otiate the require:nents. . . r • . . . . 

The Agency must c:eate a good administrative record of its 
meetings with the recipient of an Order for eithe: enforcement of 
the Order or cost recovery after a Fund-financed cleanup. The 
A;ency participants should prepare a written sum.~a:y of the 
conference containing: 

1. The date an~ par~icipants. 
2. A summary of the significant issues raised and arguments/ 

data used by the recipient to contest the Order. . 
J. The result of the conference (e.g. agreements reached 

with the recipient, indication from the recipient of 
an unwillin~ness to comply with the Order) 

The presiding official, (designated by the Regional 
A~ministrator) must also prepare a sta;ement which addresses any 
significant arguments raised by the recipient and recommends whether 
any modifications to the Order are warranted. (See the September 
8, 1983 Administrative order Guidance· for a complete discussion of 
the procedures and •;round rules• for conducting the conferenc~ 
and the time frames for holding them.) · 
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If the recipient agrees to undertake the s:i~ulated response 

measures, the agree~en: may be in the foe~ o~ a Consent Order. Tha 
osc will monitor compliance with the Order anc rec~end additional 
enforcement ac~ion i! the ter~s cf the Cor.se~: o:~er are breached. 
If the recipient does not agree to uncertake the measures contained 
in the Order, the A;enc: will generally not refe: a case to the 
cepartmen: of Justice to force compliance because of the time 
constraints presented by the emergency. Rathe:, the Fund will be 
used for site response and the recipient(s) will be sued for cost 
recovery--including punitive damages in appropriate cases. 

IV. USE o: TSE FUND WHILE THE ADMINISTRATIVE ORDER IS BEING ISSUED 

Normally, once an Orqer has been deeme~ a~propriate for an 
immediate removal situation, the CERCLA Fund s~all not be.used to 
undertake a federally-funded immediate removal during-the time 
period in which the A~ency develops the Order, issues it to the 
responsible par:y, anc conducts the conferen~e. 

However, if site con~itions dete:iora:e-- presenting a corre
sponding increase in the threat that the sit~ ~resents-- the Fund can 
~e use~ for res9onse w~ile the Acminis~ra:ive Or~e: process continues. 
In such ins=ances, the Regional A~ministra:or can approve the use 
o: f~n~s belo~ S250K an~ re~uest the Assistant A~~inistratot, "oswEa, 
to release fur.ds if the response work will be ~:eater than S2SOK.4 
The AdministL-tive Order process should continue since the parties 
may undertake site res~onse at the next convenient break in activity. 

Thus, if the:e are deteriorating conditions at the site, the 
dSC should continue all steps necessary foe unce::aking a Fund
financed resr·~se while the Order is bein~ developed. The 10-point 
~ocument sho~!d be pre?ared and receive the concurrence of all 
officials up through the Regional Acminis:rator or the Dicector, 
0£~R. 

However, no actual obligation of Funds for site response will 
normally occur until a!ter the Order has been issued and the con
ference has-been held. Since the Order will only be issued in 
situations where an im.~ediate response can be delayed, there will 
normally be.time to see the Administrative or~er process through 
to conclusion. The conEerence must be held within the time period 
specified in the Order (which will correspond to the time the 
Agency has .before the response activity needs to begin). Since 

·.~If deteriorating conditions require tne Fund to respond wn1Ie 
the Order is still being issued, OSw~R assumes that the Fund will 
take all response actions necessary at the site (e.g., remove all 
barrels, not merely those that may be about to leak). 
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the timing of t~e obligation will vary accord!n~ to the estimated 
time needed to mobili:e equipment and pP.rscnnel, t~e OSC should 
worx closely with the technical enforce~ent ar.d R~~ional Counsel 
~t~ff during the d:a~ting of the Order to assu:e that the time 
~~riod established for issuing the Orde: is synchronized vith the 
tim~ requirements for site response. 

If the conference does not result in private party response--or 
if changing conditions at the site require accelerated response--the 
Fund-financed immediate removal will take place. If Fund-financed 
ac:ivity does begin, the Order may be written to require the potentially 
responsible pa:ties to undertake site ac:ivitz at the next convenient 
break point in activity. If the parties s:ill fail to undertake 
:he site response activity, enforcement efforts will emphasize cost 
rec~very with the additional imposition of f ines/~enalties as 
a~propriate. 

V. COST RECOVERY 

The Agency will nor~ally.nct initiate ·a civil ac~ion in the 
event of non-com~liance with an Order but. instea~ vill seek to 
=ecover costs anc dama~es after a Fund-financed response. Therefore, 
~hile enforce~ent personn~l are car:ying out the Acministrative 
Order process, they should also be awace of the re~uirements for a 
success~ul cost Tecovery action. They must be aole to document 
the following factors (some of which are the same ones necessary 
for the issuance of the Adminis~rative Orde: itself). 

1. The need for the immediate removal (evidence of an imminent 
and substan:ia! endangerment or threat of endangerment 
to public health, welfare or the envi:onrnent) 

2. Liability of the responsible parties (evidence to support 
the contention that the parties meet the liability standard 
of 5107) 

J. Proof that the Fund-financed response ac:ivity was •not 
inconsistent• with the requirements of the NCP. 

4. Documentation of all eligible costs for site-specific Fund 
expenditures. 

Enforcement personnel must assure sufficient documentation of 
these factors.from the period in which the 10-point document is 
developed and Fµnds are obligated through the ~c:ual clean up of 
the site. These cost recovery requirements must be met regardl4ss_ 
of whether there will be a simple cost recovery action (if no 
A~ministrative Order is issued) or an action for response costs plus 
damages (if the Order is not complied with). The Agency must 
·assure that evidence is preserved for any subsequent enforcement 
action. Proper chain of custody procedures must be used for any · 
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sampling or testing, and adequate records of site activity must be 
ke~c. E:nploye•s of any contractor used for site activity must 
cooperate with and be made available to the u.s. in preparation 
and t:ial of any subsequent enforcement action. 'Enforcement, 
program and legal off ices should wock together throughout the 
case devel2pment. 

VI. FOLLOW-UP 

This guidance represents a substantial departure from prior 
practice, and I expect that it vill take some time t~ implement. 
For these reasons, I vill be reviewing all i111111ediate removals 
referred to Headquarters for com?liance with this guidance. In 
addition, for immediace removals under $250,000, I will ask the 
of rectors, OwPE and OERR to review the com~liance with this guida~ce 
quarterly, and to advise me accordingly. 

Appendix 

c:: Gene Luce:o, Cw7~ 
William Hede~an, OE~~ 
Kirk Sniff,· OEC~ · 
can Berry, OGC 



A!?P!:NDIX 

Authority/Requirements/Enforcement of Aeminis:rative Orders 
for Removal Actions under CERCI.A 

ender Sl06(a) of CE?.C~A: 

If, EV.\, ac:ing on behalf of the President: 
. . 

deter:nines that there may be an imminent and substantial 
endangerment to the public health or welfare or the 
environment because of 

an actual or threatened release of a hazardous substance 
from a cacilit.y 

may, after notice to the affected state, 

issue such orde~s as may be necessary to protect 
public health and welfare and the environment. 

Unde ?' 5'106 ( b) of CE:~CU: 

EPA may ta~e action in the a~propriate u.s. district 
.coµrt, against any person who ~illfully violates or 
fails or re:use~ to comply with any Order issued under · 
Sl06(a)·, to enforce such order and 

may fine such person not more than SS,000 for each day 
such violations occur or such failure to comply continues. 

Under Sl07(c)(J) of CERCLA: 

Any person who is liable for a release or threat of release 
of a hazardous suos:ance that: 

fails without sufficient cause to properly provide 
removal ac:1on upon order of the President pu~suant to 
5106 

may be liable to the United States for punitive damages in 
an amount at least eaual to and not more than· three times, 
the amo~nt of any costs incurred by the Fund as a result 
of such failure to take proper action. - . -- . - - . -- - ____ , _____ _ . . 
Civil action ~ay be commenced against any such person to · 
recover the punitive damages. These punitive damages .shall -- --·
be in addition to any costs recovered from'·such person -
pursuant to Sll2(c). 

Any monies received in punitive damages shalL be deposited 
in the Fund. 



Hacional Contin;ency Plan Re~uiremen~s for Imme~iate Removals 

Under SJ00.65 of the NC?: 

Immediate Removal ac:.ion is appropriate ·~hen the lead agency 
dete:-:nines that: 

·the initiation of the removal action.will prevent or 
mitigace immediate and siqnif icant risk of har~ to 
human life or health or to the environment from such 
situations as: 

1. Human, animal, or food chain ex~osure to 
acutely toxic substances 

2. Contarnina:ion of drinking •ate~ su~~ly 

3. Fire and/c~ ex~losion 

4. Simila~ly acute situations 

Imm~diate removal ac:.ior. may include but are not limited to: 

l.·Colle~:in; anc analyzing sam~les to ~eter:nine 
... ·the source and dispe~sion of the hazardous 

sues ta.nee 

2. Providing alternative·water supplies 
. 

3. Installing security fencing.or other measures 
to limit access 

4. Controlling the source of the release 

S. Measuring and sampling 

6. Movin~ ha%ardous substances off-site for storage, 
dest~uc~ion, treatment or disposal 

7. Placing.physical barriers to deter.the spread 
of tne release 

8 .·.Controlling the water discharge from an upstream 
impoundment 

. --- ·- ---
9. Recommending to the appropriate authorities·. 

the evacuation of threatened individuals ___ _ 
"'• 

10. Using chemicals. and other materials in accordanc~ 
with Supa~t H to restrain the spread of the 
substance and mitigate its effects 

- - . 
11. Executing damage control or salva~e operations 

, 
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for eivil·Search Warrants Under CERCLA 



Memorandum 

SubJICI Date 

To 

Procedures for Authorizinq Application 
for Civil Search Warrants Under CERCLA 

All EES Attorneys 

April 3, 1987 

• Buente, Jr. 
vironmental 
ment Section 

Under I 104(e) of CERCLA, as amended by SARA, the 
united states may seek access by warrant, administrative order, 
or court order. Xf access is obtained by administrative order, 
the appropriate documents are issued by relevant client agencies. 
If access is to be obtained by court order, then the Assistant 
Attorney General of the Land and Natural Resources Division mu~t 
approve the complaint, upon referral from the relevant client 
aqency accordinq to ordinary procedures. For access to be sought 
throuqh application on a civil CERCLA warrant,l the instant 
memorandum will confirm the procedures to be used by the 
Department of Justice. 

Under ,5.320-A-2 of the u.s. Attorney's Manual, 
application for warrant under CERCLA may not be handled 
unilaterally by the U.S. Attorneys. Applications for such 
warrants must be coordinated through the Environmental 
Enforcement Section. 

Clearance through the Environmental Enforcement Section 
is important for a variety of reasons. First, the nature of the 
governmental activities involved under CERCLA civil warrants may 
be much broader and last considerably longer than an inspection 
under the other federal environmental regulatory statutes. 
Typically tbe latter require only a few days or weeks to conduct 
routine environmental sampling. Under CERCLA, access may be 
sought under a warrant for not only sampling, but even simple 

• 

1 The memorandum does not cover procedures for seekin9 a 
criminal search warrant where a CERCLA violation may be 
involved. All such matters are to be referred to the Director, 
Environmental Crimes Unit, EES. 
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removal-type activity, e.q., security/fencinq, limited drum 
removal. The greater relative complexity of the governmental 
activity involved can be expected to provoke more challenges to 
CERCLA civil warrants than those under other statutes and the 
issues raised ~Y CERCLA warrants may be much more complex. 
Second, this is a relatively new and vital area of the law. We 
must ensure that maximum efforts are aade to develop this 
critical area of the law in an excellent manner. EES lawyers 
must aake all reasonable efforts to ensure that exercises of the 
civil warrant authority under CERCLA will be vindicated by the 
federal courts, throuqh proper presentation of facts and legal 
arguments by Departmental attorneys with experience in this area. 
Finally, since our experience has shown that judicial challenqes 
to civil CERCLA. warrants tend to move very rapidly, sometimes on 
an emerqency motion basis, EES needs to work closely with client 
aqencies on these matters so that the Division's Appellate 
Section is advised and prepared with sufficient lead time to 
expeditiously address appellate proceedings. 

Coordinatinq these warrant applications through EES 
must be done on an expedited basis so that client agencies' 
proqram objectives are achieved. Moreover, our resources must 
not be consumed by duplicative work. Balancing the needs for 
careful warrant application preparations with that for 
expeditious handlinq of these matters, we will use the following 
procedures: 

1. The client agency will telephonically notify the 
relevant EES Assistant Chief or Senior Lawyer when the Aqency 
plans to seek a civil warrant. 

. 
2. The client aqency will follow-up the request by 

expeditiously transmitting a short memorandum concisely 
explaininq why the warrant is needed with a draft copy of the 
warrant application and supporting affidavits. 

3. Upon receipt of the telephonic notification or 
written request, whichever first occurs, the EES Assistant Chief 
or Sr. Lawyer will arrange for either an EES staff attorney or an 
AUSA to bandle the review and prosecution of the application. 
Unless •.dispute develops between EES/AUSA personnel and the 
client agency, the EES Assistant Chief or Sr. Lawyer may approve 
the application. If such· a dispute develops, it must be brought 
to the attention of the Chief or Deputy Chief, EES for 
resolution. 
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4. Handling of these matters is to be afforded 
priority on our docket. Moreover, the Chief or Assistant Chief 
of the ~ppellate Section shall be advised of each application 
request by the EES Assistant Chief or Sr. Lawyer as soon as 
possible after notification by the client agency, so that 
Appellate can be-prepared to handle expeditiously appeal matters. 

s. All civil actions to enforce civil CERCLA warrants, 
by way of application for civil contempt or other judicial 
orders, shall be authorized in writing by the Assistant Attorney 
General. Such actions shall be afforded highest priority on the 
docket. 

For general advice/guidance on handling CERCLA civil 
warrant matters, contact John Fleuchaus, ORCM-Waste, 382-3109. 

Attachment 
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MEMORANDUM 

SUBJECT: Entry and Continued Access Under CERCLA 

FROM: Thomas L. Adams, Jr. \ l\ \_ \ n 
Ass is tant Administrator~ Y"'\ • '-" ~t::!I • ~ 

TO: ~egional Administrators I-X 
Regional Counsels I-X 

I. INTRODUCTION 

This memorandum sets forth EPA's policy on entry and 
continued ac~ess to facilities by EPA officers, employees, and 
representatives for the purposes of response and civil enforce
ment activities under CERCLA. 1/ In short, the policy recommends 
that EPA should, in the first Instance, seek to obtain access 
through consent. Entry on consent is preferable across the full 
range of onsite activities. If consent is denied, EPA should 
use judicial process or an administrative order to gain access. 
The appropriate type of judicial process varies depending on 
the nature of the onslte activity. When entry ls needed for 
short-term and non-intrusive activities, an ex larte, judicial 
warrant should be sought. In situations invOTv ng long-term or 
intrusive access, EPA should generally file suit to obtain a 
court order. 

The memorandum's first section addresses the recently amended 
access provision in CERCLA. The memorandum then sets forth EPA 
policy on obtaining entry and the procedures which should be 
used to implement this policy, including separate discussions on 
consent, warrants, court orders, and administrative orders. 

!/ This policy does not address information requests under 
Section l04(e)(2). 
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II. STATUTORY AUTHORITY 

EPA needs access to private property to conduct investiga
tions, studies, and cleanups. The Superfund Amendments and 
Reauthorization Act of 1986 (SARA) explicitly grants EPA 2/ the 
authority to enter property for each of these purposes. Section 
104(e) (1) provides that entry is permitted for "determining the 
need for response, or choosing or taking any response action 
under this title, or otherwise enforcing the provisions of this 
title." 

SARA also establishes a standard for when access may be 
sought and defines what property may be entered. EPA may exercise 
its entry authority "if there is a reasonable basis to believe 
there may be a release or threat of a release of a hazardous 
substance or pollutant or contaminant." S 104(e)(1). SARA. 
however, does not require that there be a release or threatened 
release on the property to be entered. 3/ Places and properties 
subject to entry under Section 104(e) include any place any • 
hazardous substance may be or has been generated, stored, treated. 
disposed of, or transported from; any place a hazardous substance 
has or may have been released; any place which is or may be 
threatened by the release of a hazardous substance; or any place 
where entry is needed to determine the need for response or the 
appropriate response, or to effectuate a response action under 
CERCLA. S 104(e)(3). EPA is also authorized to enter any place 
or property adjacent to the places and properties described in 
the previous sentence. S 104(e)(1). 

EPA is granted explicit power to enforce its entry authority 
in Section 104(e)(5). Under that provision EPA may either issue 
an adminlstrative order directing compliance with an entry request 
or proceed immediately to federal district court for injunctive 
relief. Orders may be issued where consent to entry is denied. 
Prior to the effective date of the order, EPA must provide such 
notice and opportunity for consultation as is reasonably appro
priate under the circumstances. If EPA issues an order, the 
order can be enforced in court. Where there is a "reasonable 
basis to believe there may be a release or threat of a release of _ 
a hazardouaa,.aubstance or pollutant or contaminant," courts are 
instructed ·~~·- e~force an EPA. request or order unless the EPA 

2/ Although CERCLA and SARA confer authority upon the President 
that authority has been delegated to the EPA Administrator. 

Exec. Order No. 12580, I 2(g) and (l), 52 Fed. Reg. 1923 (1987). 

3/ The House Energy and Commerce bill at one polnt contalned 
this limitation. H.R. Rep. No. 99-253 Part 1, 99th Cong,. 1st 

Sess., 158 (1985). This limitation, however, was dropped prlor to 
introduction of the bill for floor debate. See R.R. 2817, 99th 
Cong., 1st Sess., 131 Cong. Rec. H10857 (December 4, 1985). 
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"demand for entry or inspection is arbitrary and capricious, an 
abuse of discretion, or otherwise not in accordance with law." 
§ 104(e)(5). The legislative history makes clear that courts 
should enforce an ~PA demand or order for entry if EPA's finding 
that there ls a reasonable basis to believe there may be a release 
or threat of release is not arbitrary and capricious. 132 Cong. 
Rec. S14929 (October 3, 1986) (Statement of Sen. Thurmond); 132 
Cong. Rec. H9582 (October 8, 1986) (Statement of Rep. Glickman). 
See United States v. Standard E~uiement, Inc., No. C83-252M (W.D. 
Wash. November 3, 1986). In ad it1on, a penalty not to exceed 
$25,000/day may be assessed by the court for failure to comply 
with an EPA order or the provisions of subsection (e). 

Finally, Section 104(e)(6) contains a savings provision 
which presei-Ves EPA's power to secure access in "any lawful 
manner." This broad savings provision is significant coming 
in the wake of the Supreme Court's holding that: 

When Congress invests an agency with enforce
ment and investigatory authority, it is not 
necessary to identify explicitly each and every 
technique that may be used in the course of 
executing the statutory mission. 

• • • Regulatory or enforcement authority 
generally carries with it all the modes of 
inquiry and investigation traditionally employed 
or useful to execute the authority granted. 

Dow Chemical Co. v. United States, 
One lawful means of ga1n1ng access 
use of judicially-issued warrants. 
Cong. 1st Sess. 26 (1985). 

90 L.Ed. 2d 226, 234 (1986). 4/ 
covered by this paragraph is 

See S. Rep. No. 99-11, 99th 

In numerous instances prior to the passage of SARA, EPA 
obtained court rulings affirming its authority to enter property 
to conduct CERCLA activities. ~/ Following enactment of SARA, 

4/ See also; Mobil Oil Cora. v. EPA, 716 F.2d 1187, 1189 (7th-· 
- ~.-i-Jl3), cert. denle •• 466-U:-S. 980 (1984) (EPA authority 
to sample effluent under Section 308 of the Clean Water Act 
broadly construed); CEDs, Inc. v. EPA, 745 F.2d 1092 (7th Cir. 
1984), cert. denied, 471 U.S. 1015---rT"985). 

51 United States v. Pe8per Steel and Allol, Inc., No. 83-1717-
- CIV-EPS (S.D. Fla.ctober Io, 1986);unker Limited Partnership 
v. United States, No. 85-3133 (D. Idaho October 21, 1985); United 
States· v. Coleman Evans Wood Preserving Co., No. 85-211-CIV-J-16 
(M.D. Fla. June Io, 1985); United States v. Baird & McGuire 
Co. No. 83-3002-Y (D. Mass. May 2, 1985); United States v. United· 
RU'Clear Corp •• 22 ERC 1791, 15 ELR 20443 (D.N.H. April 18, 1985). 
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several courts have ordered siteowners to permit EPA access. 
United States v. Lone, No. C-1-87-167 (S.D. Ohio May 13, 1987); 
United States v. Die erson, No. 84-76-VAL (M.D. Ga. May 4, 1987); 
United States v. Standard Equipment, Inc., No. C83-252M (W.D. 
Wash. Nov. 3, 1986). Further, the one adverse ruling on EPA's 
right of access has been vacated by the Supreme Court. Outboard 
Marine Cor2. v. Thomas, 773 F.2d 883 (7th Cir. 1985), vacated, 
93 L. Ed. d 695 (1986). 

III. EPA ACCESS POLICY 

EPA needs access to sites for several types of activities, 
including: 

a preliminary site investigations; 

0 removal actions; 

0 RI/FSs; and 

0 remedial actions. 

Within each of these categories, the scope of the work and the 
time needed to complete that work may vary substantially. This 
memorandum sets Agency policy on what means should be used to 
gain access over the range of these various activities. 

EPA may seek access through consent, warrant, administrative 
order, or court order. Consent is the preferred means of gaining 
access for all activities because it is consistent with EPA policy 
of seeking voluntary cooperation from responsible parties and 
the public. In certain circumstances, however, the Region should 
consider obtaining judicial authorization or issuing an admini
strative order in addition to obtaining consent. For example, 
where uncertainty exists whether a siteowner will continue to 
permit access over an extended period, reliance on consent alone 
may result in a substantial delay if that consent is withdrawn. 

When consent is denied, EPA should seek judicial authori
zation or should issue an administrative order. If the judicial-
route ls chosen, EPA may seek an .!.!. parte warrant or a court 
order. Warrants are traditionally granted for abort-term entries. 
Generally, warrants should not be used when the EPA access will 
involve long-term occupation or highly intrusive activities. 
Clearly, warrants are appropriate for preliminary site investiga
tions. On the other hand, because of the long, involved nature 
of remedial actions, access for such projects should be sought 
through a request for a court order. Neither removals nor RI/FSs, 
however, can be rigidly matched with a given judicial access 
procedure. Depending on the actlvitles to be undertaken and the 
circumstances at the site, either a warrant or a court order may 
be appropriate. 
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In deciding whether to use a warrant or a court order when 
access is needed for a removal or to conduct a RI/FS, the follow
ing general principles should be considered. First, lf the 
activity will take longer than 60 days a court order normally is 
appropriate. Second, even if the activity will take less than 60 
days, when the entry involves removal of large quantities of soil 
or destruction of permanent fixtures, a court order may again be 
appropriate. Finally, warrants should not be used if EPA action 
will substantially interfere with the operation of onsite business 
activities. These issues must be resolved on a case-by-case basis. 

If EPA needs to gain access for a responsible party who has 
agreed to undertake cleanup activities under an administrative 
order or judicial decree, EPA may, in appropriate circumstances, 
designate ~he responsible party as EPA's authorized representative 
solely for the purpose of access, and exercise the authorities 
contained in Section 104(e) on behalf of the responsible party. 
Such a procedure may only be used where the responsible party 
demonstrates to EPA's satisfaction that it has made best efforts 
to obtain access. A further condition on the use of this procedur~ 
ls that the responsible party agree to indemnify and hold harmless 
EPA and the United States for all claims related to injuries and 
damages caused by acts or omissions of the responsible party. 
The responsible party should also be advised that the expenses 
incurred by the government in gaining access for the responsible 
party are response costs for which the responsible party is liable. 
Before designating any responsible party as an authorized repre
sentative, the Region should consult with the Office of Enforcement 
and Compliance Monitoring. 

IV. ACCESS PROCEDURES 

A. Entry on Consent 

l. General Procedures 

The following procedures should be observed in seeking 
consent: 

§.I 

Initial Contact. Prior to visiting a site, EPA personnel ~/ 
should cpaslder contacting the siteowner to determine if 
consent will be forthcoming. EPA personnel should use this 
opportunity to explain EPA's access authority, the purpose 
for which entry is needed, and the activities which will be 
conducted. 

As used in this guidance, the term "EPA personnel" includes 
contractors acting as EPA's authorized representatives. 
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Arrival. EPA personnel should arrive at the site at a 
reasonable time of day under the circumstances. In most 
instances this will mean during normal working hours. When 
there is a demonstrable need to enter a site at other times, 
however, arrival need not be limited to this timeframe. 
Entry must be reasonable given the exigencies of the situation. 

Identification. EPA personn~l should show proper identifi
cation upon arrival. 

Request for Entry. In asking for consent, EPA personnel 
should state the purpose for which entry is sought and 
describe the activities to be conducted. EPA personnel 
should also present a date-stamped written request to the 
owner or person-in-charge. A copy of this request should 
be retained by EPA. Consent to entry must be sought 
from the owner II or the person-in-charge at that time. 

If practicable under the circumstances, consent to entry 
should be memorialized in writing. A sample consent form is 
attached. Although oral consents are routinely approved by the 
courts, a signed consent form protects the Agency by serving as 
a permanent record of a transaction which may be raised as a 
defense or in a claim for damages many years later. If a site
owner is unwilling to sign a consent form but nonetheless orally 
agrees to allow access, EPA should document this oral consent by 
a follow-up letter confirming the consent. 

Since EPA contractors often are involved in gaining access 
in the first instance, the Regions should ensure that their 
contractors are acquainted with these procedures. 

2. Denial of Entry 

If consent ls denied, EPA personnel or contractors, before 
leaving, should attempt to determine the grounds for the denial. 
EPA personnel, however, should not threaten the siteowner with 
penalties or other monetary liability or make any other remarks 
which could be construed as threatening. EPA personnel may 
explain EPA'a statutory access authority, the grounds upon which 
this authorl~y may be exercised, and that the authority may be 
enforced in court. 

• 

II If EPA's planned site activities will not have a physical 
effect on the property, EPA generally need not seek consent 

from the owner of leased property where the lessee is in pos
session. The proper person in those circumstances is the lessee. 
But where EPA entry will have a substantial physical effect on 
the property, both the lessee and the property-owner should be 
contacted since in this instance interests of both will be 
involved. 
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3. Conditions Upon Entry 

Persons on whose property EPA wishes to enter often attempt 
to place condition~ upon entry. EPA personnel should not agree 
to conditions which restrict or impede the manner or extent of an 
inspection or response action, impose indemnity or compensatory 
obligations on EPA, or operate as a release of liability. The 
imposition of conditions of this nature on entry should be treated 
as denial of consent and a warrant or order should be obtained. 
See U.S. EPA, General Counsel Opinions, "Visitors' Release and 
Hold Harmless Agreements as a Condition to Entry of EPA Employees 
on Industrial Facilities," Gen'l and Admin. at 125 (11/8/72). 
If persons are concerned about confidentiality, they should be 
made awar~ that business secrets are protected by the statute 
and Agency regulations. 42 U.S.C. § 9604(e); 40 C.F.R. S 2.203(b). 
EPA personnel should enter into no further agreements regarding 
confidentiality. 

B. Warrants 

1. General Procedures 

To secure a warrant, the following procedures should be 
observed: 

Contact Regional Counsel. EPA personnel should discuss 
with Regional Counsel the facts regarding the denial of 
consent or other factors justifying a warrant and the 
circumstances which give rise to the need for entry. 

Contact Department of Justice. If after consultation with 
Regional Counsel a decision is made to seek a warrant, the 
Regional Counsel must contact directly the Environmental 
Enforcement Section in the Land and Natural Resources Division 
at the Department of Justice. 8/ The person to call at 
the Department ls the Assistant Chief ln the Environmental 
Enforcement Section assigned to the Region. The Assistant 
Chief will then arrange, in a timely manner, for the matter 
to be handled by either an Environmental Enforcement Section 
attorn~y or a U.S. Attorney. The Region must send to the
Environmental Enforcement Section, by Magnafax or other • 

81 This procedure ls necessary to comply with internal 
Department of Justice delegations of authority. Referral 

to a local U.S. Attorney's office ls not sufficient for CERCLA 
warrants. The Environmental Enforcement Section of the Department 
of Justice must approve all warrant applications. (See Memorandum 
from David T. Buente, Jr. to All Environmental Enforcement 
Attorneys, "Procedures for Authorizing Applications for Civil 
Search Warrants Under CERCLA" (4/3/87) attached). 
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expedited means, a draft warrant application and a short 
memorandum concisely stating why t~e warrant is needed. 

Prepare Warrant Apelication. The warrant application must 
contain the follow1ng: 

1) a statement of EPA's authority to inspect; 
(see S II, supra) 

2) a clear identification of the name and location 
of the site and, if known, the name(s) of the 
owner and operator of the site; 

3) a statement explaining the grounds for a finding 
of a reasonable basis for entry (i.e., a reasonable 
basis to believe that there may be a release or 
threatened release of a hazardous substance or 
pollutant or contaminant) and the purpose for entry 
(i.e., determining the need for response, or cbooaini 
or taking any response action, or otherwise enforcing 
CERCLA); 

4) affidavits supporting the asserted reasonable basis 
for entry and describing any attempts to gain access 
on consent, if applicable; and 

5) a specific description of the extent, nature, and 
timing of the inspection; 

Following preparation of the warrant application, the 
Justice Department attorney will file the application with 
the local U.S. Magistrate. 

EPA may ask the Justice Department attorney to seek the 
assistance of the United States Marshals Service in executing the 
warrant where EPA perceives a danger to the personnel executing 
the warrant or where there is the possibility that evidence will 
be destroyed. 

2 •. Reaaonable Basis for Entry 
;~~ ·~ I • 

A warrant' for access on a civil matter may be obtained upon 
a showing of a reasonable basis for entry. This reasonable 
basis may be established either by presenting specific evidence 
relating to the facility to be entered or by demonstrating that 
the entry is part of a neutral administrative inspection plan. 

A specific evidence standard ts incorporated in SARA as a 
condition on EPA's exercise of its access authority: EPA must 
have "·a reasonable basis to believe there may be a release or 
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threat of a release of a hazardous substance or pollutant or 
contaminan~." § 104(e) (1). SARA' s express specific evidence 
standard is consistent with how courts h_ave formulated the 
specific evidence test in the absence of statutory guidance. E.,., West Point-Pe&perell, Inc. v. Donovan, 689 F. 2d 950, 958 
(1 th Cir. 1982) (t ere must be a "showing of specific evidence 
sufficient to support a reasonable suspicion of a violation"). 

In drafting a warrant application, conclusory allegations 
regarding the specific evidence standard under subsection 104(e) 
will not suffice. Courts generally have refused to approve 
warrants where the application contains mere boilerplate asser
tions of statutory violations. Warrant applications have been 
granted, on the other hand, where the application contained 
detailed a·ttestations by government officials or third-party 
complaints which have some indicia of reliability. Ideally, 
EPA warrant applications should contain an affidavit of a person 
who has personally observed conditions which indicate that there 
may be a release or threat of a release of a hazardous substance. 
If they are available, sampling results, although not required, 
should also be attached. Warrant applications based on citizen, 
employee, or competitor complaints should include details that 
establish the complainant's credibility. !/ 

C. Court Orders 

The provisions in CERCLA authorizing EPA access may be 
enforced by court order. To obtain a court order for entry, the 
Region should follow the normal referral process. If only access 
is required, the referral package can obviously be much abbrev
iated. If timing is critical, EPA HQ will move expeditiously 
and will refer the case orally if necessary. The Regions, how
ever, should attempt to anticipate the sites at which access may 
prove problematic and should allow sufficient lead time for the 
referral process and the operation of the courts. The Regions 
should also not enter lengthy negotiations with landowners over 
access. EPA and DOJ are prepared to litigate aggressively to 
establish EPA's right of access. 

!I If information gathered•in a civil investigation suggests 
that a criminal violation may have occurred, EPA personnel 

should consult the guidance on parallel proceedings. (Memorandum 
from Courtney Price to Assistant Administrators et al., "Polley 
and Procedures on Parallel Proceedings at the Environmental 
Protection Agency" (1/23/84)). Use of CERCLA's information
gathering authority in criminal investigations is addressed in 
separ~te guidance. (Memorandum from Courtney M. Price to Assistant 
Administrators et al., "The Use of Administrative Discovery 
Devices ln the Development of Cases Assigned to the Office of 
Criminal Investigations" (2/16/84)). 
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Prior to seeking a court order, EPA should request access, 
generally in writing, and assemble the record related to access. 
The showing necessary to obtain a court.order is the same as for 
obtaining a warrant: EPA must show a reasonable basis to believe 
that there may be a release or a threat of a release of a hazardous 
substance or pollutant or contaminant. An EPA finding on whether 
there is reason to believe a release has occurred or is about to 
occur must be reviewed on the arbitrary and capricious standard. 
§ 104(e)(5) (B)(i). If the matter is not already in court, EPA 
must file a complaint seeking injunctive and declaratory relief. 
Simultaneous to filing the complaint, EPA may, if necessary, 
file a motion, supported by affidavits documenting the release 
or threatened release, requesting an immediate order in aid of 
access. If the matter ls already in litigation, EPA may proceed 
by motion to seek an order granting access. 10/ 

In a memorandum supporting EPA's request for relief it 
should be made clear that by invoking judicial process, EPA is 
not inviting judicial review of its decision to undertake response. 
action or of any administrative determinations with regard to the 
response action. Section 113(h) of SARA bars judicial review 
of removal or remedial action except in five enumerated circum
stances. A judicial action to compel access ls not one of the 
exceptions. Statements on the floor of the House and the Senate 
confirm that EPA enforcement of its access authority does not 
provide an opportunity for judicial review of response decisions. 
Senator Thurmond, chairman of the Judiciary Committee, remarked 
that when EPA requests a court to compel access "there is no 
jurisdiction at that time to review any response action ••• 

10/ Parenthetically, it should be noted that the broad equitable 
power granted to courts in Section 106 can also be relied 

on to obtain a court order. An additional source of authority 
for courts in this regard is the All Writs Act, 28 u.s.c. I 1651. 
The Act authorizes federal courts to "issue all writs necessary 
or appropriate in aid of their respective jurisdictions •••• " 
28 U.S.C. I 1651. This authority "extends under appropriate 
circumstances, to persona who, though not parties to the original .. 
action or ~aged in wrongdoing are in a position to frustrate 
the implementation of a cour~ order •••• " United States v. New 
York Telephone Co., 434 U.S. 159, 174 (1977). Thus, the All wrrts 
Act may prove useful as a means of compelling persons not a party 
to a consent decree to cooperate with EPA and other settling 
parties in execution of the decree. The use of the All Writs 
Act, however, may be limited in light of the Supreme Court's 
interpretation of the Act in Pennstlvania Bureau of Correction v. 
United States Marshal Service, 88 . Ed. 2d 189 (1985). 
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(T]he court may only review whether the Agency's conclusion that 
there is a release or threatened release of hazardous substances 
is arbitrary or capricious." 132 Cong. Rec. 514929 (October 3, 
1986) (Statement of Sen. Thurmond); 132 Cong. Rec. 119582 
(October 8, 1986) (Statement of Rep. Glickman); see United States 
v. Standard Equipment, Inc., No. C83-252M (W.D. Wash. Nov. 3, 1986). 

D. Administrative Orders 

If a siteowner denies an EPA request for access, EPA may 
issue an adminstrative order directing compliance with the 
request. § 104(e)(5)(A). Each administrative order must include 
a finding-by the Regional Administrator that there exists a 
reasonable belief that there may be a release or threat of release 
of a hazardous substance and a description of the purpose for the 
entry and of the activities to be conducted and their probable 
duration. The order should indicate the nature of the prior 
request for access. Further, the order should advise the re
spondent that the administrative record upon which the order was 
issued ls available for review and that an EPA officer or employee 
will be available to confer with respondent prior to the effective 
date of the order. The length of the time period during which 
such a conferences may be requested should be reasonable under 
the circumstances. In deciding what is a reasonable time period, 
consideration should be given to the interference access will cause 
with onsite operations, the threat to human health and the environ
ment posed by the site, and the extent of prior contacts with the 
respondent. The order should advise the respondent that penalties 
of up to $25,000 per day may be assessed by a court against any 
party who unreasonably fails to comply with an order. S 104(e)(5). 
Following the time period for the conference and any conference, 
the issuing official should send a document to the respondent 
summarizing any conference, EPA's resolution of any objections, 
and stating the effective date of the order. 

If, following issuance of an administrative order, the site
owner continues to refuse access to EPA, the order may be enforced 
in federal court. EPA should not use self-help to execute orders. 
Courts are required to enforce administrative orders where there 
ls a reasonable basis to belJeve that there may be a release or 
threat of a release of a hazardous substance. EPA's determination 
in this regard must be upheld unless it is arbitrary and capricious. 
§ 104(e)(5)(B)(i). EPA will seek penalties from those parties who 
unreasonably fail to comply with orders. 

All administrative orders for access must be concurred on by 
the Office of Enforcement and Compliance Monitoring prior to 
issuance. 
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DISCLAIMER 

The policies and procedures established in this document are 
intended solely for the guidance of government personnel. They 
are not intended, and cannot be relied upon to create any rights, 
substantive or procedural, enforceable by any party in litigation 
with the United States. The Agency reserves the right to act at 
variance with these policies and procedures and to change them at 
any time without public notice. 

Attachments 



CONSENT FOR ACCESS TO PROPERTY 

Name: 

Address of Property: 

I consent to officers, employees, and authorized 
representatives of the United States Environme~cal Protection 
Age~cy (EPA) entering and having continued access to my 
property jor the following purposes: 

[the taking of such soil, water, and air samples as may 
be determined to be necessary;] 

[the sampling of any solids or liquids stored or disposed 
of o~ site;] 

[the drilling of holes and installation of monitoring wells 
for subsurface investigation;] 

(other actions related to the investigation of surface or 
subsurface contamination;] 

[the taking of a response action including •••• ] 

I realize that these actions by EPA are undertaken pursuant 
to its response and e~forcement responsibilities under the 
Comprehe~sive Environmental Response, Compensation and Liability 
Act (Superfund), 42 U.S.C. S 9601 et seq. 

This written permission is given by me voluntarily with 
k~owlege of my right to refuse and without threats or promises 
of any kind. 

Date • Signature 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: Regional Administrators 

I. INTRODUCTION 

The Superfund Amendments and Reauthorization Act of 1986 
(SARA). which amends the Comprehensive Environmental Response. 
Compensation. and Liability Act of 1980 CCBRCLA), maintains the 
importance of a strong Superfund enforcement program.' tn 
particular. SARA emphasizes the importance of entering into 
negotiations and reaching s•ttlements with potentially 
responsible parties <PRPs> to allow PRPs to conduct or finance 
response actions. SARA generally codified the A;ency•s Interim 
CERCLA Settlement Policy but also established some new 
authorities and procedures that were designed to facilitate 
settlements. 

A fundamental goal of the CIRCLA enforcement program is to 
facilitate voluntary settlements. EPA believes that such 
settlements are most likely to occur when IPA interacts 
frequently with PRPs. Frequent interaction is important because 
it provides tbe opportunity to share information about a site and 
may reduce delays in conducting response actions caused by the 
lack of co111111nication. Important mechanisms for promoting 
interaction and facilitating communication between IPA and PRPs 
include issuing notice letters, entering into negotiations, and 
exchan;in; information with PRPs. 

1 CIRCLA of 1980 a• amended by SARA of 1986 is referred to 
in this ;uidance as CERCLA. 
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Thi• guidance replaces the October 12, 1984 guidance on 
"Procedure• for Issuing Notice Letters" and the October 9i 1985 
;uidance on "Timely Initiation of Responsible Party Searches, 
Issuance of Notice Letters, and Release of Information.• • 
Although certain procedures and the timing of various actiYities 
have been modified, this guidance retains many fundamental 
aspects of the October 12, 1984 and October 9, 1985 guidances. 
In particular, this guidance re-emphasizes the importance of 
timely issuance of notice letters and the exchange of information 
between IPA and PIPs. In addition, tbi• guidance incorporate• a 
moratorium and "formal" period of negotiation <referred to as a 
negotiation moratorium) into the ••ttlement process. SPA'• 
co1111itment to carrying out th••• acti~iti•• i• crucial for 
supporting our fundamental goal of facilitating negotiated 
settlements. 

II. PURPOSE AND SCOPE or GUIDABCI 

The purpose of this guidance i• to assist the legions in 
establishing procedures for th• i•suance of notice letters to 
PIP•. for the conduct of negotiations between IPA and PIPs. and 
for the exchange of information between IPA and PIPs. 

This guidance addresse• the u•e of both •general" and 
"special" notice letters for removal and remedial actions. 
Special notice letters differ from general notice letters because 
special notices trigger the negotiation moratorium. The 
negotiation moratorium is thl period of time where a moratorium 
is imposed on certain IPA actions and a period of "formal" 
negotiations i• established between IPA and PIP•. 

Use of both general and special notice letters are 
discretionary. However, the Region• are expected to i••u• 
general and special notices for the vast majority of remedial 
actions. Such notice letters will be is•u•d for remedial 
investigations/fea•ibility studies <RI/FS•> and remedial 
designs/remedial actions (RD/R.As). Although it i• generally 
appropriate to i••u• a •removal notice• for all removal action•, 
tb• legioDa are Dot expected to invoke tb• 1122(•) special notice 
procedure• lor mo•t removals. 

Thi• guidance also addr••••• th• timing, duration, and 
conclusioD of tbe negotiation moratorium. FiDally, this guidance 
diacu•••• the proc••• of in!ormation exchange between SPA and 
PRPa, including reque•t• for and rel••••• of •ite-apecific 
information. 

• Tb••• guidance• were i1sued under OSVIR Directive Numbers 
9834.1 and 9834.2. respectively. 
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III. STATUTORY AUTHORITY 

A. SETTLEMENTS 
. 

Sections 104(aJ, 122CaJ, and 122Ce> (6) authorize ••ttiement1 
and establish certain conditions for allowing PRP• to conduct or 
finance response actions. Section 10•Ca) authorizes IPA to enter 
into an agreement with PRP• to allow PRP• to conduct or finance 
re1pon1e actions in accordance with 1122 if IPA determine• that 
the PRP• will conduct th• re1pon•• action properly and promptly. 
Under 1104~a), PRP• cannot conduct the RI/PS unl••• IPA 
determines that the PRP i• qualified to perform tbe 1%/FS, SPA 
contract• with or arranges for a qualified per•on other than the 
PRP to assist BPA in overseeing and reviewing the RI/PS, and the 
PRP agr••• to reimburse the Fund for the coats IPA incurs in 
overseeing and reviewing the PRP'• RI/FS. 

Section 122(aJ •imilarly authorizes IPA to enter into 
agreement• with PRP• to perform response actions if IPA 
determines the action will be conducted properly. Section 122(a) 
also provides for IPA, when practicable and in th• public 
interest, to facilitate settlement• with PRP• to expedite 
effec~!ye ~•••dial actions and to minimize litigation • 

. 
Section 122Ce> C6J provides that n~ PRP may undertake any 

remedial action at a facility where IPA or a PRP pursuant to an 
administrative order or consent decree under CIRCLA has initiated 
an RI/rs unl••• the remedial: action has been authorized by IPA. 

B. SPECIAL NOTICE PROCEDtJa!S AlfD INFORMATION RILIASI 

Sections 122Ce> and 122(a) contain provisions relating to 
the special notice procedure• and tbe rel•••• of information to 
PRP•. Section 122(•) provide• for IPA to utilize th• •pecial 
notice procedure• if BPA determine• that a period of negotiation 
would facilitate an agreement with PRP• and would expedite 
remedial action•. Section 122(•) alao provide• for IPA to 
rel•••• certain inforaation to PRPa. Sucb information include•. 
to the extent available, the naae1 and addr••••• o! other PRP1, 
the volwae and nature of 1ubstanc•• contributed by eacb PRP, and 
a ranking ~ volume o! th• 1ub•tanc•• at th• facility.• In 

' congr••• recognized that there may be limitations to the 
availability of information at early phaa•• of th• response 
action. In particular, Congr••• noted that tb• RI/rs •pecial 
notice need not b• accompanied by information on volume and 
nature o! wa•t• and ranking if this information i• not available 
at the start of th• RI/rs. A separate notice and information 
rel•••• should be provided for private parties who actually 
conduct the remedial action and information on volume, nature and 
ranking of wastes should be made available routinely at thi• 
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' 
addition, tbia 1ection provides for EPA to make 1uch information 
available in advance of the special notice upon request by a PRP 
in accordance with procedures provided by IPA. 

Is•uance of a special notice trigger• a moratorium on ·the 
commencement of certain actions by IPA under 110' or 1101. Tb• 
purpo•e of the moratorium i1 to provide for a period of 
negotiation between IPA and PRP1. Tb• moratorium prohibit• IPA 
from commencing any re1pon1e action under 110,(a), and an RI/PS 
under 110C(b), or an action under 1106 for 10 daya after receipt 
of the notice. If IPA determines that a •good faith offer• has 
been submitted by the PRP within 60 daya after receipt of the 
~•pecial notice, IPA shall not commenc~ an action under l10C(a) or 
take any action against any person under 1101 for an additional 
60 days or commence an RI/FS under 110,(b) for an additional 30 
days. 

Under 1122Ce> (2) Ca), IPA may commence any additional other 
1tudie1 or inve1tigation1 authorized under llOCCb), including tbe 
remedial design, during the negotiation period. Under 
1122Ce> (2)(C), if an additional PRP i1 identified during th• 
negotiation period or after an agreement ha1 been entered into, 
EPA may bring the Jdditional party into tbe negotiation or may 
enter into a 1ep4ra~~ agreement with the PIP. Under 1122(•) (5), 
IPA is not prohibjted from undertaking a·re1ponae or enforcement 
action during the negotiation period when there ia a aignif icant 
threat to public health or t~e enviromnent. 

Section 122Ca> provide• that if SPA decide• not to use the 
special notice procedures e1tabliahed under 1122(e), IPA ii 
required to notify PRP1 in writing of this deciaion along with an 
explanation why it i1 inappropriate to u•• •ucb procedure1. 
The decision by IPA to uae or not to u•• the •Pecial notice 
procedures i• not subject to judicial review. 

IV. INFORMATION EXCHANGE 

Th• exchange of information between IPA and PRP• i• crucial 
for facilitating aettlement1. Information exchange ahould be an 
ongoing proc••• of communication. BPA u••• information obtained 
from PIP• to determine potential liability, to determine th• need 
for re1pon•e, and to aupport the •election of tbe remed7. PIP• 
u•• information obtained from EPA to organize among themaelve1 
and to develop a •good faith offer" to conduct or finance 
response action1. 

time. See the conference Report on the Superfund Amendment• and 
Reauthorization Act of 1986, 99 Cong., 2d Se••· Report 99-962 
pp • 2 5 3 ( 19 8 6) . 
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A. INFORMATION REQUESTS 

EPA may request information from PRP• about varioua 
activiti•• and condition• under 1104(e) of C&RCLA and under 
ll007(a) of the Resource Conaervation and Recovery Act (RCL\). 
In addition, EPA may iasue admini•trative •ubpoena• under 
1122<•> (3) Cb) of CEICLA. Information commonlf reque•t•d include• 
details concerning va•t• operation• and •a•te management 
practices. th• type and amount of •\ll)•tance• contributed bf each 
PRP. as well •• the name of other PRP• that contributed 
subatances to the •ite. 

Information request• •hould b• i••ued as early a• 
practicable and may be i••u•d •• a ••Parat• letter during the PRP 
search proce••· a• part of the general notice letter, or through 
an administrative •ubpoena. A detailed di1cu11ion about the uae 
of information request letters and administrative subpoenas 
i• con~ained in the forthcoming "Cuidance on U•e and ln!orcement 
of Information Request• and Admini•trative Subpoena• under CmtCLA 
11104(e) and 122(e)." 

The Region• have the discretion to decide whether to i••u• 
an in~ormation requeat·•• • ••parate letter during tbe PRP ••arch 
or as a component of a gener•~ notice letter. l••uing a ••parate 
information reque•t l•~t•r·in advance of th• general notice may 
be advantageous in situation• where information from PRP• i• 
needed to determine whether it i• appropriate to ia1ue a notice 
letter to such parties. : 

Information requests should be developed in accordance with 
the forthcoming guidance on information request• and 
administrative subpoena• as mentioned above. An information 
request should al•o indicate that IPA plan• to vigorou•lf enforce 
information request• with the new enforcement tool• authorized 
under SAIA which include issuing order• under 1104<•><5>. 
Finally, the information reque•t •hould indicate that it i• the 
PRP• re•pon•ibility to inform IPA whether inforaation they 
provide to If A i• confidential and •ub3ect to protection under 
1104(e) of Cl&CLA. 

I. INFORMA,TION llLIASI 

It ia iaportant to gather and r•l•a•• •ite-specif ic 
information to PlP• a• soon a• reasonably practicable. Cathering 
and relea•ing •uch information early in the procea1 will not only 
expedite re•pon•e and enforcement activiti•• but will help PRP• 
organize and negotiate among them•elve• a• ••11. 

A• indicated, 1122Ce> Cl> provide• for tbe relea•e of certain 
information to PRP• to tbe extent •uch information i• available. 
Such information include• th• name• and addre•••• of other PIP•. 
the volume and nature of 1ubstance1 contributed by eacb PIP. and 
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a ranking by volume of the •ub•tance• at the facility. Thi• 
information i• to be provided to PIP• in advance of th• •P•cial 
notice in accordance with procedures developed by IPA. 

d 

Congr••• recognized the limitation• to IPA'• ability to aake 
certain information available to PRP•, ••p•cially early in tbe 
response process. Therefore, thi• information can be rele•••d 
only to the extent such information i• available. If tb• legion• 
have information on volume, the legions •bould develop volumetric 
rankings and •hould make such information available to PRP• •• 
•oon as practicable. However, due to their preliminary and 
aummary nature. EPA will not expend r••ourc•• to explain or 
defend any list or ranking. Lists or rankings relea•ed to fRPs 
and others should always contain appropriate disclaimers. 

The Regions are encouraged to release information to fRP• •• 
•oon as reasonably possible. The legions ma1 respond directly to 
individual PIP request• for information, may uae the notice 
letters as vehicles to rel•••• such information to PIPa, or aay 
establi•h alternative mechanisms in some situations as discussed 
below. The legions are strongly encouraged to u•• the notice 
letters to release site-specific information. In particular, u•• 
of the general notice may provide a convenient opportunity to 
release information in advance of 'the special notice pursuant to 
the statutory provision that IPA release •uch information in 
advance of the special notice in accordance with procedure• 
developed by EPA. 

Although it is generally preferable to rel•••• information 
to individual PRPs through notice letters, alternative mechanisms 
may be used in unusual circumstances. ror example, in instance• 
where there are many PRP• and/or wbere there ia a substantial 
amount of information to be released, the legions ••f con•ider 
making the information available throu9b a central mechani•• 
(e.9. through a PRP ateering committee if one baa been formed and 
if the committee ha• agreed to be a clearinghouse for 
di•tributing information to other PIPs). An alternative would be 
to indicate in the notice letter that th• Region ha• •it•-
specif ic information tbat will be aad• available to th• PIPs in a 
manner •P•eified in th• letter. 

v. NOT%CI LITTIBS AND NEGOTIATION HOBATOBIYM rog RI/PS AND RP/RA 

Thia guidance creates a •Y•tematic proc••• tor is•uing three 
separate notice letter• for remedial actiona. Th• three notice 
letters are 1) th• general notice, 2) the II/PS •pecial notice, 
and 3) th• RD/RA special notice. Sven tbough th• II/PS and llD/IA 
special notice letter• are ••Parat• letter•, tb•Y are discu•••d 
in th• •ame section below since tb• content of th••• letter• i• 
ba•ically the •ame. In in•tance• where the content of the RI/PS 
and·RD/RA •pecial notice• differ, separate section• are 
presented. 
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Also. this guidance is written with the •••wnption that each 
notice letter will be is1ued in 1equence. Con•equently, the 
guidance ha1 been structured so that certain information provided 
or requested in one letter i• not repeated in a •ub•equent 
letter. The content of actual letter• may, however. need to be 
modified in situation• where thi1 proce•• i• not followed. 

For example, there may be a aituation where •it• activiti•• 
are already underway and where the Region i• ready to i••u• the 
RI/FS special notice but has not i••ued • general notice. In 
thi• in•cane•, it would not be nec•••ary to wait to ••nd the 
special notice until after a gener•l notice i• i••ued. However, 
it may be appropriate to include certain aspects of the general 
notice into the 1pecial notice. 

A. PURPOSE or NOTICE LITTERS 

Th• purpo•• of the general notice i• to inform PIP• of their 
potential liability for future re•pon•• co•ts, to begin or 
continue the process of information exchange, and to initiate the 
proc••• of "informal" negotiation•. In addition, the general 
notice inform• PRPs about the poa•ible uae of the 1122(•) 1pecial 
notice procedures and the sub•equent moratorium and "formal" 
negotiation period. 1 .!~~ · 

The purpo1e of the •P•cial notice is 1imilar to th• general 
notice, except that the •pectal notice is •l•o used to invoke the 
statutory moratorium on certain IPA action• and to initiate the 
proc••• of "formal" negotiations. Although the general notice 
doe• not tri;;er a moratorium on any IPA action and doe1 not 
invoke a '"formal" period of negotiation, the general notice is 
expected to initiate a dialogue between IPA and PRP•. Issuance 
of a general notice •hould be viewed a• a mecbani•m for 
initiating negotiations whereas i••uance of a •P•cial notice 
should be viewed a1 a mecbani•m for concluding negotiation•. 

The tera "informal" negotiation• do•• not aean that •uch 
negotiation• are not ••riou1 efforts to reach a •ettleaent. 
Rather "iDfor11a1• ne9otiationa refers to any negotiation• that 
are not coDducted as part of the negotiation aoratoriua triggered 
by i1auance of a •P•cial notice under 1122Ca). The terms 
"informal• and •formal" negotiation• are used to draw a 
di•tinction between negotiation• which are and are not covered by 
the 1122<•> moratorium. 

8. CINlllL NOTICE Lmlg 

Ageney notification procedures 1hould provide PRP• with 
sufficient time to organize and develop a r•aaonable offer to 
conduct or finance the re1ponse action. Toward this end, the 
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Region• •hould contact PlP• prior to i••uing a 1122<•> •pecial 
notice by i••uin; a general notice letter. 

1. Whether to Is•u• Ceneral Notice 

A general notice letter •hould be i••ued at the va•t 
majority of •ite1 that are propo•ed for or listed on th• National 
Priorities Li•t CNPLI where negotiations for the II/PS and JU>/lt.A 
have not yet been initiated. Circua•tanc•• where it may not be 
appropriate to i••u• th• general notice include •it•• 
where a notice pursu~nt to previou• guidance wa• i••u•d prior to 
the reauthorization of CIRCLA or where tbe legion i• ready to 
i••ue a special notice at the •ite. Th••• exceptions are 
important for minimizing any possible di•ruption to ongoing 
activities. 

2. Timing of Ceneral Notice 

The general notice letter •hould be ••nt to PIP• as early 
in the proces• a• po••ible, preferably once th• site ba• been 
proposed for inclusion on th• N1L. larly receipt of tbe general 
notice.will ensure that PIPs have adequate knowledge of their 
potential liability as well as a realistic oppo~tunity to 
participate in settlement negotiations. Wben•a.aeparate 
information request letter bas been sent to PIP• prior to the 
general notice. the information request •hould be ••nt a• early 
as po•sible to avoid any del~y in is•uing the general notice. 

3. Recipients of General Notice 

Ceneral notice letter• should be sent to all parti•• where 
there i• •uf ficient evidence to make a preliminary determination 
of potential liability under 1107 of CllCLA. If there i• doubt 
about whether available information supports issuance of the 
general notice. separate information reque•t letter• may be sent 
to •ucb parties prior to issuing the notice. If a Federal agency 
ha• been identified as a generator at a facility not 
owned/operated by tile rederal agency, auch agency abould be 
routinely no~ifi•d like other PIP•. 

tf additional PIP• are identified after th• general notice 
but before the II/PS special notice i• issued, the legions •hould 
provide a general notice to tho•• additional PRPa. If additional 
PRP• are identified after general and special notice• are i••ued. 
the additional •RP• need not receive a general notice before 
receiving th• appropriate special notice. However, relevant 
aapecta of the general notice abould b• incorporated into th• 
special notice. 

. Copie• of the general notice 1hould be provided to th• 
Kegional administrative record coordinator, th• appropriate State 
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repreaentative, the State or Federal tru•t•• if a tru•t•• for 
natural reaourcea has been designated, and to IPA headquarter• at 
the same time notices are 1ent to PRP1. The copie• of notice• to 
headquarter• should be sent to th• Information Management Section 
within the Program Management and Support Office of tb• Office of 
Waate Program• Enforcement (OWPI). 

Providing copies to the administrative record coordinator i• 
important for ensuring that th• notice i• placed in the 
administrative record.• Providing copies to the State 
representative and th• State or Federal trustee is important for 
en•uring that States are appropriately informed about poaaibl• 
future negotiation•·' Providing copi•• to OVPB i• ••••ntial for 
permitting entry into the Superfund lnforceaent Tracking Sr•t•• 
<SETS>. Entry into sets will facilitate our efforts to track 
site activities and to respond to Congresaional and other 
inquiries. Direct Regional input of data into SITS on notice 
letter recipient• i• planned for FY 1988. 

It is not neces•ary to provide copi•• of eacb general notic• 
to the administrative record coordinator, State representative, 
State or.Federal trustee, or headquarters in instances where 
identicai notices are provided to multiple PRPs. Where there are 
multiple PRPs at a site, a copy of one general notice with a li•t 
of other parties who have received the letter would au!fice. 

4. Content• of Ceneral Notice 

The general notice letter should contain the following 
components: a> a notification of potential liability for 
reapon1e co1t1, b) a di1cu1aion about future notice• and the 
posaible future u1e of special notice procedures, c) • general 
discu••ion about 1i~e reaponse activitie1, d) a request for 
information about the site (if appropriate), e) tbe rel•••• of 
certain 1it•-•pecific information <•b•r• available), f) a 
di1cussion about th• merit• of forming a PRP 1teerin9 committee, 
g) a notice regarding tb• development of an adainistrative 
record, and b) a deadline for reapon•• to tb• letter and 
information on the IPA repr•••ntative to contact. 

• A di1eussion about placing notice letters in tbe 
adminiatrative record i• covered in the fortbcoming "Guidance on 
the Administrative Record for Selectin9 a l••Pon•• Action Under 
CERCLA" and in th• preamble to tb• fortbcoaing revi1ion• to tbe 
National Contingency Plan. 

1 State participation in negotiation• i• covered in the 
forthcoming "Interim Guidance on IPA-State lelation• in CIRCLA 
Enforcement." 
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a. Potential liability: Tht letter •hould inform parties 
that they are potentially liable for r••pon•• coats under 1107 of 
CERCLA. including the costs of conducting th• RI/PS and RD/RA. 
Th• letter should define the scope of potential liability and 
should briefly explain why the parti11 have b11n identified as 
PRPs. 

b. Future notice under 1122(a) or 1122(1): The letter 
should indicate that EPA will notify the party at an appropriate 
point in the future. The letter should specify that tbi• notice 
will either be a 1122Ca) notice or a 1122<•> special notice and 
should explain what th••• notices·are. 

The letter should indicate that tbe 1122Ca> notice i1 a 
notice which informs parti11 that IPA will not use th• 1122(1) 
special notice procedures. Th• letter •bould indicate tbat tbe 
notice will provide an explanation for tbe decision not to uae 
the special notice procedures. 

The letter ahould alao indicate that a 1122Ce> 1pecial 
notice will invoke the negotiation moratoriua. Tb• letter abould 
make clear that ia1uanc1 of a 1122(e) •pecial notice letter is 
discretionary and may be used if IPA determines that use of •uch 
procedures would facilitate an agreement and expedite remedial 
action. The letter •hould also explain tbe purpo•• of the 
special notice and the •ub11quent negotiation moratorium. 
Informing PRP• about tbe special notice procedure• and the 
negotiation moratorium will ilert PRP• to po••ible future 
negotiations and increa•• their awar•n••• of their opportunities 
for participation in such negotiationa. 

c. Site re1pon1e activitiea: Tb• letter abould generally 
discuss the activiti11 IPA plan• to undertake at tbe •ite. Where 
appropriate, such activities should include 1chedul1d 1tart or 
completion dates for tb• RI/FS or RD/RA. !n•tance• wbere it may 
not be appropriate to provide •tart or completion date• include 
•ituation• where th• general notiee i• i••ued •er7 early in th• 
process and wber• specific date• bave not 71t been ••t, or where 
it i• expected that target date• are 1ik•17 to change 
•ignificuat17. 

d. I1fo111ation r1que•t: Th• letter ahould reque•t 
information on 1ub1tance• ••nt to or preaent at th• •it• and the 
names of other PIP• pur1uant to 1104(•) of CB&CLA and/or 13007(a) 
of RCllA if a ••P•rate information requ11t ha• not alread7 been 
i11ued. Th• content of tbe information requeat •hould be 
con•i•t•nt witb tb• fortbcoaing •cuidanee on V•• and lnforcement 
of Information Reque•t• and Admini•trati•• Subpoena• Under CIRCLA 
S104Ce) and 1122(e)." 
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e. Information release: At a minimum, the letter •hould 
release th• names and addresses of other PRP• who have received 
the general notice letter. In addition, to the extent auch 
information i• available. the letter ahould include th• volume 
and nature of substances contributed by each Pit and a ranling by 
volwne of the substance• at th• facility if auch information ha• 
not been previously released. 

f. PRP •teerinq collllftittee: The letter ahould requeat tbat 
the PRPs identify a member of their organization who will 
represent their interests. In addition, the letter should 
recommend that PRPs form a •t•ering committee to represent tbe 
group'• interests in po••ible futur• r.egotiation•. Tb• letter 
should indicate that e•tablishing a steering committee is 
important for facilitating negotiations with BPA. 

g. Administrative record: The letter ahould be uaed a• a 
vehicle for informing PRfs of th• availability of an adain
iatrative record that will contain document• which form th• ba•i• 
for the Agency'• deci•ion on the ••lection of remedy. Tb• letter 
should indicate that the record will be open to the public for 
inspection and comment. Th• letter abould alao provide 
information regarding the opening of the record and where it will 
be located. 

h. PRP response and EPA contact: The letter should 
encourage PRPs to notify EPA by a apecified date of their 
interest to participate in fvture negotiation•. The letter 
should indicate that PRP• may re•pond as a group through a 
steering committee if one has been formed. The letter should 
also provide a cut off date for voluntary compliance with 
information requeat• (if a requeat for information i• contained 
in the general notice). An appropriate time frame for th• PRP 
re1ponae to an information requeat i• generally thirty daya from 
receipt of the letter. Finally, tbe letter abould provide the 
name. phone number. and addre•• o! the SPA repreaentative to 
contact. 

C. 1%/PS apd RD/RA SPECIAL lfOTICI LITTIRS 

Prior to BPA'• conduct of th• 11/PS· and ID/RA, the Region• 
should either iaaue the apecial notice to PIP• or provide PRP• 
with an explanation why it waa not appropriate to uae th• apecial 
notice procedure•. Iaauance of tbe •P•cial notice trigger• • 
moratorium on EPA'• conduct of the 11/PS and remedial action. 
While the •tatute doe• not impo•• a moratorium on IPA'• conduct 
of th• remedial deaign, th• Agency will not generally eonduct 
1uch activiti•• during tbe moratorium. Th• purpo•• of th• 
moratorium i• to provide for a formal period of negotiation 
between EPA and PRP• where the PIP• will be encouraged to conduct 
or fi·nance response activi tie•. 
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Th• negotiation moratorium may last • total of 90 daya for 
the RI/PS and 120 days for the RD/llA if IPA receive1 a "good 
faith offer" from PRP• within th• first 60 days of the 
moratorium. Th• negotiation moratorium would conclude after 10 
days if the PRPs do not provide IPA with a •good faith offer.• 

The initial 60 day moratoriwn begin• on the date th• PRP• 
receive the 1pecial notice via certified mail. In in1tancea 
where there i• more than one PIP and PIP• are likely to receive 
the special notice on different day1, th• date the moratoriua 
begin• should b• ••v•n day• from the date th• letter• are mailed 
to th• PIP•. In either ca••, th• •P•cial notice mu•t aak• clear 
when the negotiation moratorium b•=ina and enda. 

1. Whether to Isaue BI/PS and ID/IA Special Notice 

IPA ha• th• di•cretion to uae th• •P•cial notice procedure• 
when IPA determine• that • period of negotiation would facilitate 
an agreement with PRP• and would expedite remedial action•. 
The Agency believe• entering into 1uch negotiation• would 
generally facilitate aettlementa and plan• to utilize th• RI/PS 
and RD/IA •pecial notice procedures in th• vaat majority of 
ca•••·· 

There are. however. aome circwn•tance• where it would 
generally not be appropriate to u•e •uch procedure•. Such 
circum•tance• include 1) where pa•t dealing• with th• PRP• 
atrongly indicate they are unlikely to negotiate a ••ttlement, 
2> where EPA believe• the PIP• have not been negotiating in good 
faith. 3) where no PRPs have been identified at the conclusion of 
the PRP search, 4) where PRP• lack the reaourc•• to conduct 
response activitie•, 5) where there are ongoing negotiation•. or 
&> where notice letter• were already aent prior to th• 
reauthorization of CIRCLA and onging negotiation• would not 
benefit by i11uance of a 1pecial notice. 

Special notice• may be iaaued for operable unit• of remedial 
action•. Tb• te•t for determining whether to i11ue a 1pecial 
notice for an opera):)le unit i• generally tb• aaae a• for full
•cale reaedlal action•. Th• general expectation i• that ••parate 
apecial no~ic•• will b• i••u•d for each ••parate operable unit aa 
long a• i••uing the notice would facilitate an agreement and 
would expedite th• remedial action. However, apecial notice• ••Y 
alao be i1aued for only major operable unit• or may cover a 
aeries of operable unit• il appropriate under tbe circwa•tance• 
at th• site. 

For example, if aeveral operable unit• will be conducted at 
a •it• a1 relatively ••parate and diatinct reapon•• action•. it 
may be appropriate to conaider u•ing aeparate apecial notice• 
which would trigger aeparate negotiation moratorium•. If a •eries 
of operable units will make up a remedial action it may be 
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appropriate to issue the special notice to cover only the major 
operable unit<•> or to cover several operable unit•. 

2. Notifxinq PRPs When Not Appropriate to Ia1ue 
RI/FS and RD/RA Special Notice 

In instances where EPA decide• it i• inappropriate to i••ue 
the special notice, 1122<a> provide• for IPA to notify PRP1 in 
writing of that decision. The notice mu•t indicate the reaaon• 
why the Region determined that i••uing the •P•cial notice and 
entering into "formal" negotiation• wa• not appropriate. 
The notice •hould be provided to all ~RP• that have been 
identified to date as well as to the Regional adainiatrative 
record coordinator for placement in the record. Such notices 
•hould be provided a1 soon as practicable. In instances where 
the RI/FS or RD/RA have not yet been initiated, the notice ahould 
be ••nt prior to the initiation of such activitie• if possible. 

In addition, the 1122Ca> notice should be uaed as a vehicle 
for inf ormin; PRP• that the Agency will ••tabli•h or has 
••tablished an admini•trative record containing technical 
document• 1upportin; the Agency'• deci•ion on tbe •election of 
remedy. The notice 1hould indicate that ~he record i• open for 
public inspection and conunent and ahou14 1pecif7 where the record 
will be or has been located. 

3. DOJ Role in RIIFS and RD/RA Negotiation• 

The Regions should notify the Chief of the Environmental 
Enforcement Section in th• Department of Juatic• (DOJ) prior to 
issuing special notice letters where ••ttlement by a consent 
decree is contemplated. A copy of tbia memorandum •bould also be 
provided to the Of fic• of Wa•t• Program• lnforcement and the 
Office of Enforcement and Compliance Monitoring in Headquarters. 

The memorandum to DOJ •hould indicate when the Region 
intend• to iaaue tb• apecial notice. lecauae aost II/PS 
negotiation• invol•• conaent order•, notice to DOJ on the RI/rs 
i• not ordlnarilf neceaaary. However, where a ait• is in 
litigation or wber• aettlement by conaent decree i• expected, DOJ 
should be notified at leaat 30 days prior to isauing the RI/FS 
special notice. In addition, where the resolution of th• matter 
by an admini•trative order i• expected to involve a compromi•• of 
paat or future reaponse co•t• and the total respon•• coat• 
•111 exceed S!00,000, DOJ i• to be notified. DOJ'• role will be 
to review the compromi•• of th• claim pursuant to section 
122(h)(1) but not to review the adminiatrative order for th• 
lI/FS. For ID/L\ negotiations. the notice ahould be sent to DOJ 
at least 60 day• prior to ia•uin; the llD/llA special notice. The 
memorandum should also identify the IPA Regional representative 
DOJ should contact. 
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In addition. the Regions should con•ult with the Chief of 
the Environmental Enforcement Section prior to •ending a copy of 
any draft con•ent decree or any outline of a draft eon•ent decree 
to PRP•. Th• Regions are encouraged to include a draft coa•ent 
decree with the RD/RA •P•cial notice or •oon thereafter a• 
discussed below. 

4. Timing of RI/rs Special Notice 

It is important that PRP• receive tbe II/rs •p•cial notice 
letter •• soon as practicable. Of greater importance, th• letter 
mu•t be sent sufficiently in advance of obligation• for tbe 1%/PS 
so that negotiation• do not delay the initiation of tbe 1%/FS b7 
the Fund in the event the negotiation• do not result in an 
agreement providing for the PRPs to conduct or finance the II/PS. 
Timely receipt of the special notice will have a significant 
effect on the PRPs ability for meaningful participation in formal 
negotiation•. 

The RI/PS special notice letter •bould be •ent to PIP• no 
later than 90 days prior to the scheduled date for initiating tbe 
II/FS. .Th• scheduled date for initiating th• II/rs refers to th• 
date funds will be obligated to commence r••pon•• activiti••· 
A minimum of 90 days is important for •n•uring that th• 
negotiation moratorium does not delay initiation of th• II/FS in 
the event negotiations do not result in a ••ttlement. The time 
for service by mail ahould b• taken into account. 

5. Timing of RP/RA Special Notice 

The timing of the RD/RA special notice letter will have a 
significant impact on both the success of negotiation• and on 
EPA'• ability to move forward with implementing a remedy without 
delay. A• indicated earlier, "formal" negotiation• pursuant to 
special notice are not tbe sole vehicle for reaching settlements. 
"Informal" negotiation• must occur tbroughout tbe proc••• and in 
advance of the special notice. To a•aure that •formal" 
negotiatioll9 are productive, IPA muat initiate PIP ••arch and 
information excbange activitie• a• well a• •informal" 
negotiationa a• early a• poa•ible. 

Tb• priaar7 purpo•e of the •pecial notice procedure• i• to 
facilitate ••ttlementa through negotiation. A primar7 concern in 
determining wben to i••u• an RD/IA •P•cial notice i• whether 
there i• a likelihood that meaningful negotiation• can be 
conducted at a given atage in tbe proc•••· ADotber concern i• 
that. to th• extent practicable, th• negotiations au•t be 
•cheduled to minimize any delay in th• remedial d••ign and 
remedial action. A final concern i• that negotiation• be carried 
out in a way that doe• not undermine or have the appearance of 
und•rmining the pu~lic participation proce••· 
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Thi• guidance establi•hes an approach wbicb identifi•• when 
the Region• mu•t generally issue the RD/L\ •P•cial notice letter. 
The Region• may, however, adopt an alternative approach under 
appropriate circumstances. Appendix A contain• illu•tratien• of 
the three approaches di•cu•••d below. • 

•· General Approach: I••u• •P•cial notice when r•l•••• 
draft rs and propo••d plan for public comment. Th• Region• 
generally mu•t i••u• the RD/L\ •P•cial notice wben th• draft 
fea•ibility •tudy CPS) and propo••d plan ' are r•l••••d to th• 
public for comment. A• •bovn in Appendix A, i••uance of the 
•P•eial notice with the relea•• of tbe draft PS and propoeed plan 
triggers the initial &O day negotiation moratoriWI. Th• initial 
60 day negotiation moratorium begin• at tbe •tart of tb• 30 da7 
public comment period and, in conjunction witb th• first 30 day• 
of the 60 day extended negotiation moratorium, is concurrent with 
the Record of Decision CROD> review and approval proc•••· The 
remaining JO day• of the extended negotiation moratorium i• 
concurrent with the initial ph•••• of tbe remedial de•ign. lfA'• 
ability to •ign the ROD is not affected b7 the duration of the 
negotiation moratoriu~. Th• ROD may be •igned at an7 point after 
th• close of th• public co111111ent period and the preparation of th• 
respon•iven••• •wmnary for the public. 

In mo•t ca•••· commencing formal negotiations at th• same 
time that the draft rs and propo•ed plan are released will 
properly balance the conaidefations stated earlier relating to 
EPA'• ability to conduct meaftingful negotiation•. to minimize 
delay in implementing the RD/RA, end to maintain the integrity of 
the public participation process. Under this approach, formal 
opportunity for PRf involvement would be9in at an earlf J•t 
concrete stage in the process. larly participation may be 
especially advantageous in situation• •b•r• •••• have not been 
previou•lY or sub•tantially involved in RI/PS activiti••· In 
addition, PR•• and th• public would have knowled9e of the 
possible range of alternative• through th• draft rs and proposed 

• Tile till• periods depicted in th• following diacussion and 
illu•tratecl in Appendix A reflect •best ca••• scenario• where 
various reaponse and enforcement activities are expected to be 
carried out without delay. For exaaple, tbe public comment 
period laat• 30 da7a and doe• not take into account • po••ible 
exten•ion. 

' The propoaed plan refer• to tb• public participation 
document developed pursuant to 1117Ca). Thi• i• a non-legal, 
non-technical document that describe• th• alternatives in th• rs. 
and apecifi•• and provide• a brief analysia of IPA'• preferred 
alternative. A more detailed discussion of th• proposed plan 
will be contained in the forthcoming "Guidance on Documenting 
Decisions at Superfund Sit••" <referred to •• th• llOD Guidance). 
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plan prior to "formal" neootiations. This information is 
important for assisting the PRPs in developing a meaningful "good 
faith offer" for conducting or financing the RD/RA. 

.. 
b. Alternative Approach: Issue •pecial notice prior.to 

rel•••• of draft rs and proposed plan for public comment. 
Although the Regions generally will i••ue the RD/IA •pecial 
notice when the draft rs and propo••d plan are relea•ed to the 
public for comment, the Regions are encouraged to isaue the 
special notice earlier in the proc••• if this action would 
facilitate the proapects for reaching a ••ttlement. If a Region 
choo••• to follow this approach, the Region should include with 
the apecial notice a awnmary or fact aheet of the alternative• 
BPA ha• screened and the alternati••• the Agenc7 i• currently 
conaidering. • 

A• shown in Appendix A, the RD/RA special notice may be 
issued prior to EPA's release of the draft Fl and propoaed plan. 
Issuance of the special notice trigger• tbe initial &O day 
negotiation moratorium. The initial negotiation moratorium i• 
concurrent with the review and releaae of the draft rs and 
propoaed plan. Th• initial negotiation moratorium i• completed 
prior to tb~ iqi!ia~~on of the public comment period. Tbe public 
comment period 'i!". .. ~n~rurrent with the first JO da7s of the 
extended negotiati'on" ·moratorium. Tb• remaining JO day• of the 
extended negotiation moratoriwn is concurrent with the ROD review 
and approval proc•••· The ROD could be •igned and the 
negotiation moratorium coulcf·be concluded at about the aame time. 
EPA'• ability to sign the ROD i• not affected by the negotiation 
moratorium. The ROD may be signed at any point after the close 
of the public comment period and the preparation of the 
responsiven••• swnmary for the public. 

In many ca•••· providing apecial notice at thi• early stage 
may be inappropriate becauae too much uncertainty would exist. 
about the remedy to allow for meaningful negotiation•. However, 
under other circumatanc•• it may be appropriate· to i••u• th• 

• Rele••• of a swnmary or fact •beet on the alternative• 
that have Ileen acreened and the alternati••• tbat are being 
considered i• iaportant for facilitating negotiation• at thi• 
••rly •tage in tbe remedial proc•••· Thi• information •ill be 
uaeful to •&•• in developing their "good f aitb ofter• for 
conducting or financing a response action and will be iaportant 
!or informing PRP• about the alternative• th• Agency i• 
conaidering at the aite. Tb• Region• •bould include the aW111ary 
of alternatives or fact sheet in the admini•tr•tive record tor 
each site. 
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special notice early in the process, especially in situations 
where there i• a relatively small group of PRPs, it is clear what 
the remedy is likely to be. and the remedy is not likely t~ be 
controversial. 

Where circumstances permit i•suance of the special notice at 
thi1 early stage, an advantage to this approach i1 that th• ROD 
review and approval process and th• negotiation moratorium could 
be concluded at about the same time. Thi• would belp a••ure that 
cleanup occurs •• soon •• possible whether through a ne9otiated 
settlement or Fund-financed action. In addition, there would be 
an early opportunity to inform PRf~ of variou• remedial 
alternatives under con•ideration by IPA prior to IPA'• 
identification of the proposed plan. larly participation may be 
advantageous where fRPs have not been previou•lY or substantially 
involved in RI/FS activities. 

c. Alternative Approach: I••u• 1pecial notice when the ROD 
is 1iqned. Although th• Region• generally will i••u• th• RD/RA 
1pecial notice letter when the draft rs and proposed plan are 
released to the public for comment. there may be some limited 
circwnstances where it is ~ppropriat• to i•sue tb• notice later 
in the process Ci.e. when the· ROD is 1igned). Thi• approach may 
be followed, however. only where tbe Region can provide adequate 
ju1tif ication and where the Region has obtained prior approval 
from Headquarters. Approval must be obtained in writing from the 
Directors of the Off ice of Waste Pro9rama Bnf orcement and the 
Office of Emergency and Remedial Respon••· 

As shown in Appendix A, under this approach the RD/RA 
special notice would not be i11ued until the ROD i• 1igned. 
Thus, the entire 60 to 120 day n99otiation moratoriwn would not 
occur until the remedial design phase. 

An advantage to this approach is that 1ince the ROD would be 
signed and th• remedy would be ••lected at th• start o! the RD/RA 
negotiation aoratorium, th• PRP• would know preci••lY which 
remedy the •good faith offer• and th• ne9otiation• 1bould focus 
on. In addition, •inc• the negotiation• would begin after the 
clo•e of tb• public comment period, the PRf1 and IPA would have 
th• benefit of knowing th• public comment•. 

Th• major disadvantage to this approach i• that th• 
negotiation moratorium would not occur until th• end of the 
proc••• (i.e. not until the be9inning of tb• remedial deaign 
pha•e). Isauing the special notice at thi• point would create 
the greatest potential for a •ub•equent delay in implementing 
th• remedy. 
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In•tanc•• where it may, however. be appropriate to i••ue tbe 
special notice later in the proce•• (i.e. not until the IOD i• 
signed) may be where more time i• needed to conduct informal 
negotiations, where the site is particularly complex. or waere 
there is an extraordinarily large nWlber of PIP• (e.g. hundred• 
of PIP•>· Another example may be where there i• little 
expectation that a Fund-financed remedial action will occur in 
the near future at an enforcement-lead •ite. If Fund-financed 
activities are not expected to occur and a later moratorium would 
facilitate cleanup, it may be l••• important to initiate and 
conclude negotiation• early in the proc•••· 

6. Recipients of BI/rs an4 IP/RA Special Notice 

The RI/FS and RD/RA apecial notice letter• ahould be sent to 
all parties where there i• sufficient evidence to make a 
preliminary determination of potential liability under 1107 of 
CIRCLA. If there i• doubt about whether available inforaation 
•upport• i••uance of th• Bl/PS and ID/IA •P•cial notices. 
aeparate information request letters may be ••nt to •uch parti•• 
prior to issuing such notice. If a Federal agency baa been 
identified as a generator at a facility not owned/operated by th• 
Federal agency, •uch agency should be routinely notified like 
other PltPs. ~ .... · . " · 

- :J • 'a ' 

Section 122(•) (2) (C) authorize• SPA to bring additional 
parties into negotiation• or to enter into a aeparate agreement 
with parties when additional'PRP• are identified during tbe 
negotiation period or after an agreement ha• been entered into. 
The Region• may provide a special notice to additional parties if 
they are identified after i••uance of tb• RI/PS apecial notice. 
letter. However, iaauance of a •P•cial notice to additional 
parties would not change the duration of the negotiation 
moratoriwn. Tb• special notice may invite PIP• to participate in 
remaining negotiations, but would not extend tb• pre-exiating 
negotiation moratorium. 

Copies of th• apeeial notice• ahould be provided to th• 
Regional acllliniatrati•• record coordinator, tb• appropriate State 
repreaentati••· tb• State or federal tru•t•• if a tru•tee for 
natural reeourcea baa been d••ignated, and to IPA headquareer1 at 
the same till• notice• are sent to PIP•. Tb• copie• of notices to 
headquarter• •bould be sent to th• Information Management Section 
within tbe Program Management and Support Office of th• Office of 
Wa•te Programs lnforceaent COWPI). 

Providing copi•• to the administrative record coordinator i• 
important for enauring that the notice to b• placed in the 
record. Providing copiea to tb• State representative and tbe 
State or Federal truatee i• important for enauring that States 
are appropriately informed about po••ibl• future negotiation•. 
Providing copies to OWPE is ••••ntial for permitting entry into 
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th• Superfund Enforcement Tracking System (SITS>. lntry into 
sets will facilitate our efforts to track 1ite activitie1 and to 
respond to Congressional and other inquiries. Direct Regional 
input of data into SETS on notice letter recipients i• plaaned 
for FY 1988. 

It is not necessary to provide copie1 of each special notice 
to the administrative record coordinator, State repre1entative, 
State or Federal trustee, or headquarter• in in1tance1 where 
identical notices are provided to multiple PRP1. Wbere there are 
multiple Plfs a~ a site, a copy of one 1pecial notice with a liat 
~f other parties who have received th• letter would 1u!fice. 

7. Content• of RI/FS and RD/llA Special Notice 

The RI/FS and RD/RA 1pecial notice letter• should contain 
the following components: a> a notification of potential 
liability, b) a di1cu11ion about tb• 1pecial notice and 
1ubaequent negotiation moratorium, c) a diacu11ion about the 
response activities to be conducted, d) a copy of a 1tatement of 
work or workplan and a draft administrative order on consent for 
th• RI/rs. e) a copy of a draft conaent decree for th• ID/RA Cif 
possible), f) a discussion about what constitutes a •good faith 
offer" for the RI/FS, g) a di1cuasion about what con1titutes a 
"good faith offer" for the RD/RA, h) a rel•••• of certain 1it•-
1pecific information (where available and appropriate), i) a 
demand for payment of IPA costs incurred to date, j) a 
notification about the adminl1trative record, and k) a deadline 
for response to the letter and th• name of the IPA repre1entative 
to contact. 

a. Potential liability: Th• letter should 1pecify that 
PRPs are potentially liable for th• co1t1 of conducting the RI/FS 
or the RD/RA. A detailed discusaion about potential liability is 
not necessary particularly if th• RI/PS or RD/RA apecial notice 
references the general notice. 

b. spesial noSiS• and formal neqotiaSiopa: Tb• letter 
should 4i•cua• th• purpo•• of th• special notice and the 
•ubaequent Degotiation moratoriwn. Th• level of detail •ill 
depend upoD wbether the PRP baa received th• general notice and 
whether tbe general notice provided an adequate di1cua1ion. At 
a minimum, the letter 1bould make clear tbat IPA i• inviting PRPs 
t.o participate in "formal" negotiation• for PRP conduct of the 
RI/PS or RD/RA and that thi• letter automatically trigger• the 
formal negotiation period. In addition, it i• iaportant tbat tbe 
•P•cial notice indicate th• date th• negotiation moratorium •ill 
conclude in the ab1ence of and in the event of a "good faith 
offer." Finally, th• letter •hould explain that a con1ent order 
or conaent deer•• 1hould be finalized by the end of th• 
moratorium. 
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c. 111ponse actions to be conducted: 
identify th• response activities EPA plans 
and provide scheduled dates for initiating 
appropriate. 

9 8 3 4.1 0 

The letter should 
to conduct at the site 
such activities if .. 

d. Statement of work or workplan and draft adminiatrative 
order on consent for RI/FS apecial notice: The letter ahould 
provide a statement of work or workplan and draft administrative 
order CAO) on consent. Such information is crucial to PRfa in 
their development of a "good faith offer• to IPA for conducting 
or financing the II/FS and for ultim~tely facilitating 
settlements. The Regions are encouraged to provide th• draft AO 
on con•ent with the notice letter 1f practicable. At a ainimua, 
the letter should contain a copy of the atateaent of work with 
the expectation that the draft AO will follow aa soon •• 
practicable. 

e4 Draft consent decree for RD/IA special potice: Th• 
letter should contain a copy of th• draft conaent decree if 
poaaible. It i• important that PIP• have the draft conaent 
decree at the atart of negotiations or 1oon thereafter 1inc1 th• 
decree contain• important information which will •••i•t PIP• in 
developing their "good faith offer" to IPA. 

f. "Good faith offer" for gI/FS: The letter ahould 
indicate that a "good faith offer• i• a written propo1al which 
demonstrate• the PIP'• quali#icationa and willingn••• to conduct 
or finance the II/FS. A "godd faith offer" for the 1%/FS 1hould 
include the following: 

o a statement of the PIP• willingness to conduct or finance 
the 1%/FS which is generally con1iatent with IPA'• 
statement of work or work plan and draft administrative 
order on conaent or provide• a auff icient basi• for 
further negotiation•: 

o a paragraph-by-paragraph respon11 to lfA'• 1tat1m1nt of 
work or workplan and draft adminiatrativ• order on 
conaent; 

o a detailed 1tatem1nt of work or workplan identifying how 
the PIP• plan to proceed with the work; 

o a demonatration of the PIP• technical capability to 
undertake the II/rs. Thi• abould include a requirement 
that PRP• identify the firm th•y expect will conduct 
the work or that PIP• identify th• proce•• they will 
undertake to select a firm: 

o a demonstration of the PIP• financial capability to 
finance the II/FS: 
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o a •tatement of the PRPs willingn••• to reimbur•• IPA for 
the costs EPA incurs in over•eeing the PRP conduct of th• 
RI/PS aa required by 110C(a) (1); and 

. ~ 

o the name. address, and phone nwnber of the party or 
steering committee who •ill repr•••nt the PIP• in 
negotiations. 

g. "Good faith offer" for RD/RA: The letter should 
indicate that a "good faith of fer" is a written proposal wbic:b 
demon•trate• the PRP• qualification• and willingn••• to conduct 
or finance the RD/RA. A "good faith offer• for tbe llD/llA ahould 
include the following: 

o a statement of the PRP• willin;n••• to conduc:t or finance 
tbe RD/RA which i• generally con•i•tent with IPA'• 
propo••d plan or which provides a •u!ficient ba•i• 
for further negotiation• in light of IPA'• propo••d 
plan: 

o a paragraph-by-paragraph re•pon•• to IPA'• draft con•ent 
decree, including a re•pon•• to other docwnent• that may 
have been attached to the decree such •• a technical 
scope of work for the propo•ed plan or ace••• or 
preauthorization agreements; 

o a detailed "statement of work" or "workplan• identifying 
how PRPs plan to proeeed with th• work: 

o a demonstration of the PRPs technical capability to 
undertake the RD/RA. Thi• should include a requirement 
that PRPs identify the firm they expect will conduct 
the work or that PRP• identify the proce•• they will 
uDdertake to ••l•ct a firm: 

o a demon•tration of tbe PRP• capability to finance the 
ID/RA; 

o a atateaent of the PRP• willingn••• to reimbur•• IPA for 
paat re•pon•• and over•ight c:o•t•: 

o a diac:u••ion about the PRP• po•ition on rel••••• from 
liability and reopen•r• to liability; and 

o the name. addr•••· and phone nuaber of th• party or 
•t••ring committee who will repr•••nt tbe PRP• in 
negot1ation•. 

h. Information rel••••: To th• extent •uch information i• 
available and to th• extent 1uch information ha• not been 
previou•lY relea•ed, th• letter •hould contain information on the 
name• and addr••••• of other PRP•, the volume and n•ture of 
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substances contributed by ••ch PRP, and a ranking by volwn• of 
the substances at the facility. Note that the release of 
information with the RI/FS and RD/RA apecial notice• i• not 
intended to require the release of information previoualy ~ 
provided to PRP•. 

i. Demand for paY!l\ent: The letter ahould include a demand 
that PRPs reimburse IPA for th• costs th• Agency haa incurred in 
conducting response activities at the site pursuant to 11071a). 
The letter ahould identify tbe action IPA undertook and the coat 
of conducting the action •. Tb• letter •bould alao indicate that 
the Agency anticipate• expending additional fund• on activiti•• 
covered by thi• notice and other apec1fied future activitiea. 
Finally, th• letter should demand payment of int•r••t for pa•t 
and future response coats incurred by IPA purauant to 1107(a). 
Notice letters should not be delayed to obtain coat information 
where auch information has not been previously collected. 

j. Administrative record: The letter should be u•ed a• a 
vehicle for informing PRP• of the availability of an admin
iatrativ• record containing document• that form the ba•is for tbe 
Agency'• deciaion on the ••lection of remedy. Tb• letter should 
indicate that the record i• open to tb• public for inapection and 
comment. The letter •hould also indicate where tbe record will 
be or ha• been located. 

k. PRP responae and IPA contact veraon: Tb• letter ahould 
encourage PRP• to notify IPA~of their intereat to participate in 
negotiations. The letter ahould indicate that PRP• may respond 
as a group through a ateering committee if a committee has been 
formed. In addition, tbe letter •hould provide tb• name. phone 
number, and addr••• of tb• IPA repreaentativ• to contact. 

D. CONCLUSIQN or NEGOTIATION MORATORIQM AND DEADLINE 
MANAGIMINT FOR RI/FS AlfD ID/gA 

At the conclu•ion of the 1122<•> negotiation moratorium, the 
Region• should bave a fully negotiated adaini•trati•• order on 
conaent for tb• RI/PS and a fully negotiated con••nt deer•• for 
th• RD/RA wlaleb bas been •igned by tbe PRP•. A aigned document 
i• n•e•••azT to •bow that an agreement haa, in fact, been 
reached. • 

• Pre-SARA guidance for drafting an administrative order i• 
provided in "Superfund Adminiatrativ• Order: Vorksbop and 
Guidance Material•" (1985) and for drafting a conaent deer•• in 
"Guidance on Drafting Conaent Deer••• in Hazardoua Vast• Ca•••" 
(Hay 1, 1985). Tb••• guidances are being revised to include 
SARA'• requirement•. 
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At the conclusion of the 120 day moratorium for the RD/RA a 
determination must b• made on whether to continue settlement 
activitioa, whether th• site ahould be cleaned up uaing Superfund 
money, or whether to initiate a 1106 enforcement action. ~ 
continuation of settlement activiti•• may include •••king an 
extenaion to the 120 day negotiation moratorium aa diacu•••d 
below, or sending a consent decree to the Department o! Juatice 
for lodging in th• appropriate diatrict court. 

In instance• where an agreement bas been reached and fully 
negotiated but PRfs have not yet Qbtained signature•, it may be 
neceaaary to obtain an extenaion to the negotiation aoratoriua. 
Extension• may also be neceasary w~er• th• agreement h•• not been 
fully negotiated but all major i••u•• are resolved and 
outstanding issues are well defined and !inal language i• 
imminent. Extensions to the negotiation moratorium can be 
obtained only in certain circumstances as discussed in the 
February 12, 1987 "Interim Guidance: Streamlining tbe CIRCLA 
Settlement Decision Process." •• 

The timing of apecial notice letters will bave a aignif icant 
affect on our ability to aucceaafully conclude negotiations at 
the end.of the moratorium period. Tbe Streamlined Settlement 
Policy provide• for two different proc••••• for obtaining 
extension• for the RI/PS and RD/L\ mora~oriuma. Tb• policy 
indicates that the Regional Adminiatrator ha• the diacretion to 
terminate or extend negotiations for the RI/FS after 90 daya. 
However, extension of negotittiona beyond an additional 30 days 
ahould be authorized by th• Regional Administrator only in 
limited cases. 

Relating to th• RD/RA moratoriwa. th• Streamlined Settlement 
Policy provide• for either Regional or Headquarters approval of 
an extenaion under certain circumstance•. An extension to the 
120 day RD/RA moratorium may be granted for an additional 30 days 
by the Regional Adminiatrator wben settlement is likely and 
imminent. An additional extension beyond the 30 daya may be 
approved only by tbe Aa•i•t•nt Adminiatrator for tbe Of!ice of 
Solid Va•~• uad Bllergency aespon•• coswsa> and only in rar• and 
extraordiDasT circuaatances. 

Thi• guidance re-emphasize• th• importance of meeting the 
90 day moratorium for tbe RI/PS and the 120 day moratorium for 
the RD/RA. To aid that policy, tbis guidance identifies three 
circumstance• wbere the Recrional Administrator and Assi1tant 
Administrator for OSVla may consider granting aucb extenaion• for 
the RD/RA moratorium. 

10 Thi• ;uidance wa• issued under OSWIR Directive 19832.9. 



Pir•t, it may be appropriate for the Regional Admini•trator 
or the A••i•tant Administrator to extend the 120 day moratorium 
for the RD/RA if EPA selects a remedy in the ROD which i• 
aignificantly different from the Agency'• 1tated preference in 
the proposed plan. Thi• could mean that the focu• of 
negotiations could change aignificantly, requiring additional 
time to reach agreement with PIP•. 

The aecond example appli•• to Fund-lead •it••· It aay be 
appropriate for th• Regional Adminiatrator or tb• Aaaiatant 
Adminiatrator to extend the 120 day negotiation moratorium for 
the RD/RA if non-enforcement activiti•• at tb• •it• (e.g. an 
extended pu~lic conunent period or en •xtended ROD review and 
approval proce••> cau1e a aignificant delay in tb• Agency'• 
ability to move forward in implementing a Fund-financed remedy. 
An extenaion to the negotiation moratorium may be eapecially 
appropriate if there is rea1on to believe a negotiated ••ttlement 
i• imminent. In other word•, if tb• Fund i• not ready to move 
forward in implementing th• remedy at th• end of the 120 day 
negotiation moratoriwn there i• no r•a•on to conclude 
negotiation• if there i• reaaon to believe an agreement can be 
reached.-. 

The third example appliea to ~nforcement-lead sit••· It may 
be appropriate for th• Regional Adminiacrator or tb• A••i•tant 
Administrator to extend th• 120 day negotiation moratorium for 
the RD/RA after a 1106 litigation referral ha• been prepared and 
referred to the Department o! Ju•tic• CDOJ) for action. In fact, 
the preparation and referral of a case to DOJ may be an important 
mechani•m for providing the nece••ary impetu• for reaching a 
voluntary ••ttlement. In many ca•e• it may be appropriate to 
issue a unilateral administrative order concurrent with th• 
referral. 

VI. NQTICI LETTERS Alf!) NEGOTIATION NORATQRIYM rog RIMOVAL 
ACTIONS 

Th• notice letter proc••• for reaoval action• differ• fro• 
th• notification proc••• for remedial action•. A• di•eu•••d 
above, th• Dotification proc••• for remedial action• invol••• 
i1auanc• ot tbr•• notice letter•. The notification proc••• for 
removal• will involve only one notice letter which may or may not 
invoke th• 1122(•) 1pecial notice procedure• aa di•cu•aed below. 

A. NOTICI LmlgS 

1. Vb•ther to I••»• l1moval lotict 

The Region• •hould attempt to contact PRP• prior to 
initiating a Fund-financed removal action to inform PIP• of their 
potential liability where IPA will incur re•pon•• co1t• or 
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to ••cure a private party respon•e. Thi• guidance encourages the 
Regions ~•••k PRP respon•• through a written notice letter but 
th• Regions may contact PlP• verbally (with a written follow-up 
notice>. Thi• i• con•i•t•nt with tb• guidance on "l••uance of 
Administrative Orders for Immediate leaoval Actions" (2/21/IC). 

The Regions should i••u• notice letter• to readily 
identifiable PRPs for removal action• in tb• va1t majority of 
caae1. The content of th• notice •ill vary depending whether the 
notice will be u•ed simply to notify Pit• of their potential 
liability for an action IPA ha• alreadr taken or i• about to 
take, whether the notice will be u•ed to encourage a private 
party response through "informal" negotiation• (i.e. negotiations 
not triggered by th• 1122(•) •P•cial notice procedure•), or 
whether the notice will be u•ed a• a mecbani•m for invoking the 
1122<•> special notice procedure• which provide for "formal" 
negotiations between IPA and PIP•. 

2. When to Use Special Notice Procedure• for lemoval• 

The Regions should con•ider u1ing the 1122(•) 1pecial notice 
procedure• only for tho•• removal• where tbe threat i• of a 
nature that it i1 not n•c•••ary to initiate an on1it• removal 
action for at l•a•t 1ix month•. Th• "•ix •ootb planning time 
period" begin• once th• site evaluation ii completed. Thi• means 
that for the va•t majority of removal action• the legion• •ill 
not be required to utilize t~e 1pecial notice procedure•. It i• 
not appropriate to utilize 1pecial notice• for mo1t removal 
actions because the sub1equent moratorium may interfere with the 
Agency's ability to implement the remedy in a timely manner. In 
addition. it may not be worth expending th• time and re•ourc•• to 
enter into formal negotiation• when a removal will be a 
relatively •hort term and inexpenaive reaponae action. 

The Region• ahould include the following factor• in their 
determination of whether it i• appropriate to utilize the •P•cial 
notice procedure• for removal• with a •ix aonth planning lead 
time: 1) wbetber viable flP• bave been identified, 2) wbether 
the PRP• are expected to re•pond favorably to the invitation to 
participate in negotiation• and to conduct or finance tbe removal 
action, 3) wbether i11uance of the •P•cial notice could dela7 
implementation of tbe removal action, and C) whether it ••~ be 
more appropriate to enter into "informal" negotiation• in lieu of 
"formal" negotiation• under 1122<•>· 

In determininv th• P&P• viability, tb• ••vion 1bould inquire 
about the PIP• financial and technical capability for conducting 
and/or financing the removal action in an effective and tiaely 
manaer. In determining tbe fRf1 willingn••• to undertake or 
finance the removal action, the Region abould, at a minimum, 
obtain a verbal agreement from the Pit• prior to i1auance of the 
•pecial notice. In determining whether the •pecial notice may 
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delay implementation of the remedy or in determining whether to 
enter into "informal" rather than "formal" negotiations. the 
Regions should consider whether the 1122(e) negotiation 
moratorium would interfere with other activitie• at the •i••· 

3. Hotifxinq PRPs When Not Appropriate to Utilize 
Special Notice Procedures for Removal• 

IPA'• decision on whether to use th• special notice 
procedures for any re•ponse action i• clearly discretionary. 
However, 1122(a) requires the Agency to notify PIP• in writing 
when the Agency decides not to utilize •uch procedures. Tb• 
removal notice provide• a convenient vehicle for informing PIP• 
of IPA'• decision not to utilize the •P•cial notice procedure•. 
Th• notice should, therefore, inform PIP• of IPA'• decision not 
to utilize such procedures when this determination ha• been made 
and should provide an explanation for that decision. 

4. DOJ Role in Removal Negotiations 

The Regions should consult with the Chief of tbe 
ln~i_ronmental Bnforcament Section of DOJ prior to i••uing a 
special notice letter for removal action• where settlement b7 
consent decree is contemplated, or where the ••ttleaent is 
expected to involve a compromise of past or future response costs 
and the total response costs will exceed $500,000. The Regions 
should consult with DOJ priQ.r to relea•ing a draft consent decree 
to PRPs. • 

5. Timing of Removal Notice 

A removal notice that doe• not invoke the •P•cial notice 
procedures should be provided to PRPs a• •oon a• practicable. 
For removal notice• that invoke th• •pecial notice procedures. 
the notice should be is•u•d •• early aa possible but no later 
than 120 days before the scheduled date for initiating the 
removal action. Tb• scheduled date for initiating the removal 
action i• the date removal extramural cleanup contractor funds 
will be obligated and on•ite cleanup will begin. 

Th• tiaing of a notice which invoke• tbe •pecial notice 
procedure• i• critical because i•suance of tbe notice trigger• 
th• •ubsequent 60 to 120 day moratorium on IPA conduct of tbe 
removal action. (The moratoriwn would la•t only 60 day• in 
in•tanc•• where the PRP• do not provide IPA with a •good faith 
offer"). I••uing tb• •P•cial notice at l•a•t 120 day• before IPA 
will begin the removal •n•ur•• that th• •ub•equent 120 d•7 
moratorium do•• not affect EPA'• abilit7 to implement th• removal 
action in the event negotiation• do not re•ult in an agreement 
for .PIP conduct of t~• removal action. 
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6. gecipients of Removal Notice 

The removal notice should be sent to all parties where there 
is •ufficient evidence to make a preliminary determination-of 
potential liability under 1107 of CIRCLA. If a Federal agency 
ha• been identified as a generator at a facility not 
owned/operated by the Federal agency, 1uch agency 1hould be 
routinely notified like other PRP1. 

Copies of removal notice• •hould b• provided to the Regional 
administrative record coordinator, the appropriate State 
representative, and to headquarter•. Providing copie• to the 
administrative record coordinator i• important for enauring tbat 
the notice to be placed in the record. Providing copi•• to tbe 
State representative i• important for ensuring that States are 
appropriately informed about po••ible future negotiation•. 

Providing copie1 to the Information Management Section 
within the Program Management and Support Office of the Office o! 
Waite Pro;rams Bnf orcement for entry into the Superfund 
Enforcement Tracking Sy1tem (SITS). Copie1 abould be 1ent to 
OWPE at the 1ame time they are ••nt to PRP1. Providing copies to 
OWPE is e11ential for facilitating our effort• to track 1it• 
activities and~to re1pond to Congr•••ional and other inquiries. 

It is not nece1sary to provide copi•• of each removal notice 
to th• administrative record.coordinator, State repr•••ntative, 
State or Federal trustee, or"beadquarter• in in1tance1 where 
identical notices are provided to multiple PRP1. Wbere there are 
multiple PRP1 at a site, a copy of one removal notice witb a li•t 
of other parti•• who have received tbe letter would 1uffice. 

7. Contents of Removal Notice 

As indicated, tbe content of the removal notice •ill vary 
depending upon wbetber th• purpose of the letter ii to •imply 
inform PRP• of their potential liability or whether the letter 
will al10 be uaed to provide an opportunity for PRP in•ol••••nt 
in negotiation• eitber through "informal" or "formal" 
negotiatioD9. Tb• following highlight• tb• component• that 
•hould be ineluded in the three different types of removal 
notices. Tb• 1pecific content of each component of the removal 
notice 1bould be e11entially the 1ame as de•cribed earlier for 
RI/rs and RD/RA general and 1pecial notice•, except •b•r• 
other•i•• 1pecified. 

a. Notice of potential liabilitx: If the purpoae of the 
removal notice i• simply to inform PRP• of their potential 
liability and to provide notice that tbe Agency ha• or i• about 
to take a re•pon•• action, the notice ahould contain the 
following components: a notice of potential liability: a 
di•cu••ion about site respon•• activitie• that have been or will 
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be conducted at th• •it•: • notice on the availability of an 
administrac.j.v• record: and a notice pur•uant 1122<a> that th• 
special notice procedure• vill not be used. .. 

The notification under 1122(a) ahould inform PIP• that the 
Agency will not (or did not) use th• 1122(•) apecial notice 
procedures for this particular reapon•• action and should provide 
an explanation for that decision. Tb• letter should indicate 
that it is th• Agency'• policy not to use the •P•cial notice 
procedures for removal• unl••• there i• a •ix aontb planning lead 
time prior to tb• initiation of th• reaponae action. If th• 
respon•• action doe• involve a removal with a •ix aontb pluming 
lead time but the Agency made a case-specific determination not 
to use the special notice procedures, the letter sbould provide 
an explanation why the use of such procedures was determined to 
be inappropriate for that particular r••pon•• action. 

b. Notice of potential liability and opportunity to •nt•r 
into •informal• negotiations: If tbe purpo•• of the removal 
notice i• to inform PIP• of their potential liability and to 
provide PIP• with an opportunity to enter into negotiation• with 
IPA without invoking the 1122<•> •P•cial notice procedure•, the 
notice should conta~n,.th• following component•: a notice of 
potential liabilityr a·diacuaaion about •it• respon•• activities 
that will be conducted at th• •it•: a copy of tb• •tatement of 
work or workplan and draft admini•trative order on consent: a 
notification pursuant to 1122(a) that tb• special notice 
procedures will not be used;· a request tbat PIP• notify IPA 
vitbin a specified period of time of their interest to 
participate in negotiation•: a notice on tb• availability of the 
administrative record: and information on the IPA representative 
to contact. The 1122(a) notification •hould contain the •ame 
information discu•••d in the proceeding paragraph. 

c. Notice of potential liabilitY 1Ad opvortunitY to enter 
into •formal" negotiation• pur•yapt to 1122<•> •p•cial notice 
procec1ur1s: If tbe purpo•• of th• r1moval notice i• to inform 
PRPs of their potential liability and to provide PIP• with an 
opportunit~ to enter into negotiation• witb IPA u•ing tbe 1122(•> 
•P•cial notice procedures, th• notice should contain th• 
following eoaponents: a notice of potential liability: a 
diacu••ion about •it• r••pon•• activiti•• that will be conducted 
at the •it•: a di•cu••ion about tbe •P•cial notice procedure• and 
th• n1gotiation moratorium: a copy of th• •tatement of work or 
workplan and draft adaini•trati•• order on conaent; a diacus•ion 
about wbat con•titut•• a •good faitb offer•: a requ••t that PIP• 
notify IPA within a apecified period of ti•• indicating their 
intere•t to participate in negotiation•; a notice on tb• 
availability of th• administrative record: and information on th• 
IPA.repr•••ntativ• to contact. Tb• "good faith offer" should 
contain ••••ntially the •am• component• •• de•cribed above for 
the RD/JtA. 
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.. 
At th• conclusion of the 1122<•> negotiation moratori\lll for 

removal actions. the Region• •hould have a fully negotiated 
admini•trative order on con•ent wbicb ba• been •igned by tbe 
PIP•· (Where appropriate, a •igned con•ent deer•• •hould be 
provided). A •igned adminiatrative order on conaent (or a 
con•ent decree> will •how that tbe negotiation• bave been 
•ucc•••fully completed. 

Th• expectation ia that the negotiation• will be concluded 
at th• end of th• 120 day moratori\lll and the Region• are atronglf 
encouraged to conclude the negotiation• witbin thi• period of 
time. In in•tance• where the negotiation• do not reault in an 
agreement, the Regions may •••k an extenaion to tbe 120 day 
moratorium, i••ue an admini•trative order, or proceed with a 
Fund-financed removal. Note that the Regional Administrator may 
grant an ext•n•ion to th• 120 day moratori\lll only in liaited and 
appropriate circumstance•. 

C. ADMINISTgATIVE ORDERS AND NEGOTIATION MOgATQRIYM 
FOR REMOVALS 

In mo•t instances, u•e of th• special notice procedure• for 
removal action• will not af ffct exi•ting policf on i••uing 
adminiatrative order• for removal• since the apecial notice 
procedures will be i•sued for only a •mall portion of removal•. 
For details on the Agency'• policy on adminiatrative order• refer 
to the guidance on "I••uance of Admini•trative Order• for 
Immediate Removals" (2/21/84). 

It i• nece••ary, however, to modify exiating policy in one 
reapect. In in•tanc•• where Region• use the •pecial notice 
procedures for a removal action and where i••uance of an 
adainiatrative order i• neceaaary and appropriate, th• Region• 
ahould not iaaue th• order until th• end of tbe negotiation 
moratoriua. Tbi• enaure• that th• negotiation moratorium will be 
used to negotiate voluntary •ettlement•. 

VII. p:tSCH?llll 

Th• policies and procedure• ••tablished in thi• document 
are intended aolely for the guidance of Government peraonnel. 
They are not intended and can not be relied upon to create any 
right•, •ub•tantive or procedural, enforceable by any party in 
litigation with the United Stat••· Th• Agency reaerv•• th• right 
to act at varianee with th••• polici•• and procedure• and to 
change them at any time without public notice. 
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VIII. rog PURTHER INFORMATION 

For further information or que•tions concernin9 this 
guidance. pl•••• contact Kathy MacKinnon in the Office of Maate 
Programs Enforcement at FTS-•75-6770. 
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Appendix A 

Timing of RD/RA Special Notice Letter 
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B. Alternative Approach: Issue RD I RA Special Notice Prior to 
_Release of Draft FS and Proposed Plan 
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C. Alternative Approach: Issue RD I RA Special Notice Once ROD 
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Appendix B 

PRP Settlement Process for Rl/FS and 
RD/RA 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

JUN l 9 1989 

OFFICE OF 
SOLID WASTE AND EMERGENCY RESPONSE 

MEMO BAN OUM 

SUBJECT: Draft Guidance on CERCLA §106(a) Administrative Orders 
for Removal Actions 

FROM: John Cross J<... 
Off ice of Waste Proqrams Enforcement 

TO: Oil and Hazardous Materials Coordinators 
Regions I-X . 

We are circulating an early draft of the Guidance on CERCLA 
§106(a) Administrative Orders for Removal Actions at this time to 
facilitate your discussion of §106 orders at the upcoming Removal 
Managers• meeting. The guidance is in preliminary form., and will 
be subsequently circulated for comment to Regional Enforcement 
Branch Chiefs and Regional Counsel. 

The guidance is designed to reflect statutory changes 
implemented by SARA and changes in Agency policy due to Agency 
experience. The guidance is also consistent with the Agency's 90 
Day Review Report and concepts endorsed by the Settleaent 
Incentives and Disincentives Work Group. An endorsed draft 
guidance is expected to be distributed form.ally by the end of 
this sUJ111Der jointly by OWPE and OECM. 

If you wish to submit written comments on the draft 
guidance, please send them by pouch mail to Kathryn Nolan at EPA 
Headquarters, OWPE, OS-510. If you have any questions concerning 
this guidance, she can be reached at (FTS) 382-2034. Thank you 
for your assistance in the review of this document. 



MBMORAllDUM 

SUBJECT: Guidance on Issuance of CERCLA §106(a) 
Administrative Orders for Removal Actions 

PROK: Jonathan z. cannon, Acting Assistant Administrator 
Solid Waste and Emergency Response 

Edward E. Reich, Acting Assistant Administrator 
Enforcement and Compliance Monitoring 

TO: Regional Administrators, 
Regions I-X 

.l.a. Xntroduction 

This memorandum sets forth procedures regarding issuance o 
§106(a) administrative orders for removal actions under the 
comprehensive Environmental Response, Compensation, and Liability 
Act of 1980, as amended by the Superfund tmendments and 
Reauthorization Act of 1986 (CERCIA or Superfund). This quidance 
applies to unilateral enforcement actions and settlement agreements 
for potentially responsiblz party (PRP) conduct of removal actions 
based on § 106 of CERCLA. It is designed for use by on-scene 
Coordinators (OSC), Office of Regional counsel (ORC), and Removal 
Program Managers. For additional quidance on legal issues related 

1 For guidance on the general purposes and principles of 
the Agency's administrative order authority under §106(a) of 
CERCLA, and more detailed procedures on implementation of that 
authority, see the (date) memorandum, "Guidance on CERCLA §106(a) 
Administrative Orders for Remedial Actions" (OSWER Directive number 
XXX). These memoranda together supersede the September 8, 1983 
"Guidance Memorandum on Use and Issuance of Administrative Orders 
Under §106(a) of CERCLA" (OSWER Directive number 9833.0) and the 
February 21, 1984 guidance on "Issuance of Administrative Orders 
for Immediate Removal Actions" (OSWER Directive number 9833.lA). 
Changes to the guidances are the result of statutory amendments and 
Agency experience. 

2 For a discussion of general principles governir 
settlement agreements, see the Interim CERCLA Settlement Polic1 
dated December 5, 1984 (OSWER Directive number 9835.0). 



to §106 administrative orders, see the memorandum entitled 
"Guidance on CERCLA §106(a) Administrative Orders for Remedial 
Actions" (OSWER Directive number XXX). 

In order to successfully conduct the larqest number of 
removals, the Aqency must secure private party response actions. 
To accomplish this, in appropriate circumstances, the Aqency 
neqotiates settlement aqreements embodied in §106(a) consent 
administrative orders (consent orders) with parties willinq to do 
the work. The Aqency issues §106 (a) unilateral administrative 
orders (unilateral orders) when private pa:z:_fies are not willing to 
undertake work as part of a consent order. 

Private party removals serve an important function in the 
superfund response and enforcement process. Private party removals 
can free up the Fund for additional removal actions at sites 
without financially viable PRPs. PRPs are also introduced to the 
superfund enforcement and settlement process, and therefore are 
more likely to cooperate if subsequent response actions are 
necessary. Finally, when private parties conduct the removal 
action, it eliminates the need for subsequent cost recovery 
actions, which frequently demand considerable time from Regional 
technical and legal staff, and frequently occur under statute of 
limitations deadlines. 

%%. aaneral Procaduras for Enforcement Removal Actions 

civil investiqators working toqether with the osc should 
conduct a PRP search immediately after the osc determines the need 
for a removal action. While the OSC determines the scope of the 
removal, the osc and/or ORC should develop an enforcement strategy. 
The exiqencies of the circumstances, particularly in an emerqency 
removal context, will affect the enforcement approach. 

PBP Notification 

Once PRPs have been identified, oscs should notify them in 
writinq that EPA is planning to conduct a response action at the 
site and that they are potentially liable. The notice should state 
that PRPs may agree to conduct the response action through a 

3 Appendix A of this document defines the two types of § 106 
administrative orders and distinquishes them from their judicial 
counterpartJr. For quidance on the role of 1106 judicial actions 
and procedures to follow for their implementation, see the 
memorandum, "Guidance on CERCLA section 106 Judicial Actions," 
(Reich/Porter, 2/24/89) (OSWER Directive Number 9835. 7). For 
information on issuinq §106 unilateral administrative orders to 
Federal facilities, see "Enforcement Actions under RCRA and CER.CLA 
at Federal Facilities," .dated January 25, 1988 (OSWER Directive 
number XXX). 

2 



settlement aqreement with the Aqency. Althouqh time may not permit 
settlement neqotiations at sites where a true emerqency exists, the 
Aqency should attempt to notify all known PRPs prior to conducting 
any response action. OSCs may send this notice prior to fully 
delineatinq the scope of the removal. Advance notice to PRPs is 
particularly important at sites with multiple PRPs. To expedite 
the settlement process in time-critical situations, oscs may 
initially contact PRPs orally. Oral notification should be 
followed by written confirmation. Written notice to PRPs at time
critical removal sites may take the form of a qeneral notice letter 
or a CERCLA § 122 (a) letter. There is no need for oral notification 
at non-time-critical removal sites. At non-time-critical removal 
sites, oscs should notify PRPs throuqh special notice letters or 
CERCLA §122(a) letters. The Aqency should issue CERCLA §122(a) 
letters when a decision is made not to issue special notice at a 
site. For examples of all three letters, see Appendix c of this 
guidance. For further information concerninq special notice 
procedures, see the "Interim Guidance on Notice Letters, 
Neqotiations and Information Exchanqe" (Adams/Porter _/ _/ _) (OSWER 
directive number 9834.10), SJ Fed. Req. 5298 (1988). 

Action Memorandum 

Followinq PRP notice, oscs should finalize the scope of the 
removal, determine whether to enhance the PRP search, and beqin PRP 
neqotiations. At the start of neqotiations, oscs should providr 
PRPs with a document which summarizes the work required at the sit 
(a statement of work) and establish a neqotiations deadline. The 
statement of work should be accompanied by a draft consent order 
prepared by the Superfund Enforcement personnel and reviewed and 
approved by ORC. 

A siqned Action Memorandum should be prepared during 
negotiations. An Action Memorandum. serves several purposes in 
addition to its traditional function of authorizinq Fund financing 
at sites. During negotiations, it notifies PRPs that the Agency 
has the finances to conduct the removal with the FUnd, and sue for 
treble damages. A siqned Action Memorandum also constitutes an 
important part of the administrative record for the removal action 
response decision, and will be critical in any enforcement case 
initiated to enforce a unilateral order, in the event that an order 
is issued.w A confidential addendum. to the Action Memorandum. sets 
forth the enforcement strateqy. 

Unilateral"QX'd,ers/Consent Orders 

If PRPs agree by the neqotiation deadline to conduct the 
removal, a consent order should be signed. If PRPs do not agree 
by the neqotiation deadline to conduct the removal, the 
neqotiations team should stronqly consider issuing a unilateral 
order. Unilateral orders.should routinely be issued in cases which 
meet the criteria set forth in Part V of this guidance. Issuanc~ 
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of a unilateral order should be ionsidered prior to either Fund 
financing or a judicial referral. Unilateral orders give PRPs a 
final opportunity to participate in the cleanup process before a 
court compels them to do so. Under unilateral orders, PRPs incur 
liability for the cleanup, penalties and damages. Moreover, 
issuing a unilateral order prior to judicial referral should 
further support record review of the Agency's response action in 
any subsequent court proceeding. 

If PRPs ask to settle with the Agency as they prepare the 
first deliverable under the unilateral order, OSCs and ORC may 
attempt to negotiate a consent order with the PRPs. Consent orders 
are beneficial to the A%8ncy because EPA may recover past costs 
through a consent order. However, in most situations, PRPs have 
already been qiven an opportunity to settle with the Agency prior 
to this point. Therefore, if PRPs do not readily agree to sign a 
consent order during these neqotiations, 6 negotiations should be 
terminated and PRP conduct of the response action should continue 
under the unilateral order. 

If PRPs aqree to conduct the removal but not to sign a consent 
order, and the case does not meet the criteria for a unilateral 
order (i.e. no imminent and substantial endangerment), the Agency 
may conduct the removal with Fund finances. Where there are 
special circumstances, and where Fund financing is not available, 
PRPs may proceed with conduct of the removal under Agency 
oversight. At the outset of such PRP action, ORC must provide 
written notice to these PRPs. The written notice should notify 
PRPs that they will continue to be liable in the event that a 
subsequent response action is required at the site. This written 
notification protects the interests of the Agency in the event that 
the response action is not fully or adequately executed. 

aversiqht 

Under both consent and unilateral orders, oversight should be 
conducted routinely to ensure PRP compliance with the terms of the 
order. OSCs must immediately bring work corrections and missed 
milestones to the PRPs' attention. Under a consent order, PRPs 

4 s- Appendix A, Part II for an explanation of a judicial 
referral. ·-

5Undar-a unilateral order, past costs may be obtained through 
a demand letter or a cost recovery action. 

6 Any compromise of past costs must be conducted under the 
authority of CERCLA §122(h) (1). If a past cost is compromised and 
total past additional response costs at the site (i.e. work and 
money) exceed $300,000 . excluding prejudgment interest, prior 
written approval of the compromise must be obtained from DOJ. 
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will be liable for stipulated penalties for noncompliance. Th~ 
Agency should be prepared to obligate the Fund and/or refer the 
case to the Department of Justice (DOJ) should it be determined 
that the PRP does not intend to comply with the order. Through a 
judicial referral, the Agency may obtain stipulated penalties, §106 
daily penalties, and/or PRP compliance with the order. 

III. statutory Requirements for Issuing SlO&<a> consent and 
Unilateral Administrative orders 

section 106(a) administrative orders for removal actions must 
meet several statutory requirements. These statutory requirements 
apply to both removal consent and unilateral administrative orders. 
The Action Memorandum should already contain the information needed 
to support these statutory requirements. oscs should ensure that 
this information is adequately contained in the Action Memorandum. 
Superfund Enforcement Personnel and/or ORC should consult the 
Action Memorandum when drafting the removal consent and/or 
unilateral order. 

The statutory requirements which apply to both consent and 
unilateral orders are described in numbers l - 4 below. The fifth 
statutory requirement set forth below applies only to unilateral 
orders. 

1 > Evidence of a Release or Threatened Release of a Hasardo1· 
SU!>stance 

A removal action may be funded by the Agency when there is 
information regarding release or threat of a release of a hazardous 
substance. Similarly, a unilateral order may be issued under 
section 106 where thEafe is a release or a threatened release of a 
hazardous substance. The nature of the determination of the 
release or threat of release should be identified in the order. 

The hazardous substances that are the subject of the release 
or threat of release should be documented in the Action Memorandum. 
At least some of the hazardous substances should be referenced in 
the order as well. 

2 > Bvidenae that the Release or 'rhreatened Release is rroa a 
l'acility 

The order should specify the physical location of the release 
or threatened release. This establishes that the release or 
threatened release is from a facility as defined in CERCLA §101(9). 

7 see CERCLA section 101(22) for the definition of a release. 
CERCLA section 101(14) defines hazardous substances: see also 40 
C.F.R. § 302.4. . 
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DRAfT 
3) Evidence of Xmminent and SU))stantial Endanqerment 

The term imminent and substantial endangerment has a 
particular meaning in environmental statutes. An endangerment is 
a threatened or potential harm: actual harm need not be shown. An 
endangerment may be imminent if the conditions which qive rise to 
it are present, even though they may not be realized for years. 
When §106(a) administrative orders are issued for removals, the 
data base available to support an endangerment finding may be 
limited. It will most likely consist of information from the 
inspection and preliminary sampling data. This information should 
be documented in the Action Memorandum and referenced in the 
unilateral order. 

4) Botice to Affected state 

Regions must notify the state prior to issuing a unilateral 
order. The affected state is interpreted to be the state where the 
facility with the release or threatened release is located. 
Written notification to the state should precede Federal action, 
if possible. When rapid response at a site is necessary, notice 
may be provided in a telephone call from the EPA Division Director 
to the director of the state lead agency responsible for the CER.CLA 
program. Written confirmation of oral notice always must fallow. 

5) Persona who may Receive unilateral orders 

The classes of persons who may receive unilateral orders 
include, at a minimum, the four classes of parties who are liable 
under section 107 of CERCLA. These classes generally are (1) 
present owners and operators, (2) past owners and operators at the 
time of disposal, (3) persons who arranqed for treatment or 
disposal, and (4) transporters who selected the site. In addition, 
other persons may receive unilateral orders to assure relief. For 
example, unilateral orders may be issued to obtain the necessary 
cooperation of parties indispensible ta completion of a response 
action. 

See the previously mentioned guidance on §106 remedial 
administrative orders if greater detail is needed concerning these 
statutory requirements. 

XV. Bl .. ent;s of unilateral Administrative Orders 

In addition to statutory prerequisites that must be satisfied 
before unilateral orders may be issued, other substantive elements 
are usually included in unilateral orders. These elements are 
necessary for the unilateral orders to be both enforceable and 
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effectivea 
sections: 

A unilateral order should contain the followin~ 

o Introduction and Jurisdiction: 

o Parties Bound: 

o Findings of Fact: 

o Conclusions of Law and Determinations: 

o Notice to the State: 

o Work to be Performed: 

o Quality Assurance: 

o Modification of the Work Required: 

o Compliance with Other Applicable Laws: 

o Designated Project Coordinators and osc Authority: 

o Progress Report~, Notice of Delay: 

o Access and Data/Document Availability: 

o Administrative Record, Record Preservation: 

o Reimbursement of oversight Costs: 

o Further Enforcement, Reservations, and Disclaimers: 

o Effec~ive Date/Subsequent Modification: 

o Opportunity to Confer: and 

o Termination and Satisfaction. 

The guidance on §106 remedial administrative orders contains 
a discussion of the followinq provisions: Findinqs of Fact: 
Conclusion. of Law and Determinations: Work to be Performed: 
Effective Data: and Opportunity to Confer. See also the Model 
Unilateral Order for Removals, dated XXX (OSWER Directive number 
XXX). 

8 Although a unilateral order for a removal action should 
include an assertion t~at the removal action is consistent with the 
NCP, it is recognized that the NCP expressly exempts from certain 
provisions of its covera~e removals conducted by PRPs pursuant to 
§106 of CERCLA. See 40 C.F.R. Part 300.65(h). 
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~ Pactors for Issuinq Unilateral Orders in Removal Actions 

The following factors should be considered when issuing 
unilateral orders for removal actions. These factors differ from 
§106 judicial action factors because unilateral orders serve many 
different purposes. For a discussion of the policy criteria 
relevant to §106 judicial actions, see the Guidance on CERCLA 
section 106 Judicial Actions, mentioned previously. 

A) Immediacy of the Heed to Respond 

Generally, it will not be possible to issue unilateral orders 
for true emerqency removals. At time-critical removal sites, if 
there is sufficient time (e.g., two weeks) before on-site activity 
must begin, a unilateral order may be issued. Alternatively, the 
Regional office may wish to stabilize site conditions and issue a 
unilateral order for the remainder of the removal action. 

There is sufficient time at non-time-critical removals to 
issue a unilateral order before on-site activity must begin. By 
definition, non-time-critical removals have a planning period of 
more than six months before on-site activity must begin. 

B) PRPs are Lial:»le and Ho Indication that they are not 
Pinancially ViaJ:>le 

Unilateral orders should only be issued to PRPs for whom the 
Agency has sufficient evidence as to their liability. Information 
documenting PRP liability should have been secured through PRP 
searches, including §104 information requests. Unless there is 
information to the contrary, the Regions should assume that PRPs 
have the financial capability to conduct the removal. 

C) The Response Action should be apaaifiaally Defined 

The unilateral order should define the removal response action 
with enough specificity to instruct the PRPs as to what is expected 
of them. A clearly defined response action is also necessary for 
the Agency to determine whether the PRPs have complied with the 
order. Where possible, this information may be directly 
incorporated into the unilateral order from the Action Memorandum. 
Where site conditions necessitate a "decide as proceed" approach 
and the removal action cannot be specifically defined, a unilateral 
order generally should not be issued. 

D) UDique TaabDical Problems/OVersiqht 

Where a removal action presents unusual implementation 
difficulties for the PRPs, or unique technical problems which may 
present unusual oversight difficulties for the Agency, the site may 
be inappropriate for a unilateral order. 

8 



E) PRP Technical Xnability/Lack of Trustworthiness 

Due to the technical inability of the PRPs, and/or their lack 
of trustworthiness, the Aqency•s oversight of nonsettling PRPs may 
differ from that of settling PRPs, despite the fact that PRPs 
operating under unilateral orders are subject to daily penalties 
for failure to comply with the terms of the order. Therefore, 
Reqional offices should consider the technical ability of the PRPs 
and/or their trustworthiness prior to issuing a unilateral order. 

P) Very Low cost/Low Priority 

Removal actions estimated to cost relatively little to 
conduct, and/or removal actions which are low in priority, may not 
be appropriate for unilateral orders. 

G) Resources 

If critical leqal staff are not available to assist in a 
removal enforcement action, oscs may conduct the cleanup through 
Fund financing, or stabilize the site and postpone enforcement 
action until enforcement resources are available. 

VJ:. Follow-Up Procedures for unilateral Orders 

Aqency policy is to provide PRPs an opportunity to discus 
implementation of a unilateral order with the Agency. The 
conference is not an adversarial hearing and does not constitute 
part of a proceeding to challenqe the order. Instead, the 
conference is designed to ensure that the order is based on 
complete and accurate information, and to facilitate 
implementation. see the guidance on §106 remedial administrative 
orders for further information on the conference. In the case of 
removals without much lead time, the Agency may provide less formal 
conference procedures than that described in the § 106 remedial 
administrative order guidance. 

In the event of noncompliance with the unilateral order, 
Regions have flexibility to take one of the following actions: 
seek penalties to compel compliance with the order, takeover the 
project and utilize Fund financing, or seek a court order 
compelling PRP conduct of the removal action. Where the osc 
decides that site specific circumstances require an immediate 
response, o~the ORC assesses our likelihood of success at court 
to be minimal, Regions should utilize Fund financing. Therefore, 

9 
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site circumstances may dictate the proper course of action. 9 The 
Agency may need first to stabilize the site before referring a case 
to DOJ. For further information, see the guidances on § 106 
remedial administrative orders and §106 judicial actions. 

VII. Note on Purpose and Use of this Memorandum 

The policy and procedures set forth herein, and internal 
office procedures adopted pursuant hereto, are intended solely for 
the guidance of attorneys and employees of the U.S. Environmental 
Protection Agency. They are not intended to, nor do they 
constitute rulemaking by the Agency, and may not be relied upon to 
create a right or benefit, substantive or procedural, enforceable 
at law or in equity by any person. The Agency may take any action 
which is at variance with the policies or procedures contained in 
this memorandum, or which is not in compliance with internal office 
procedures that may be adopted pursuant to these materials. 

If you have any questions concerning any material contained 
herein, please call Kathryn Nolan (FTS) 202-382-2034 of the Office 
of Waste Programs Enforcement. 

9 Under Agency policy, Regions have discretion to determine 
the proper course of action in the event of PRP noncompliance with 
unilateral orders. Regions have discretion to take courses of 
action other than Fund ffnancing followed by cost recovery. 
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APPENDIX A 

AmllBXSTUTIVB UD JUDXC%AL SETTLEMENT UD EBPORCEMBNT TOOLS 

x. Administrative Enforcement 

settlement: §106 Consent Administrative Orders 

The Aqency bases its removal settlement agreements on section 
106 of CERCLA. Removal settlement agreements may be encompassed 
in §106 consent administrative orders or consent decrees. If PRPs 
do not adequately comply with §106 consent orders, the Agency may 
pursue stipulated penal ties, § 109 monetary penal ties, and § 106 
daily penalties through a referral to DOJ (see below). 

Bo settlement: §10& Unilateral Administrative Orders 

Where there is no settlement agreement, unilateral orders may 
be used to compel PRPs to conduct removals. Upon receipt of 
unilateral orders, PRPs may comply with the terms of the orders and 
conduct the removal, or they may decide to settle with the Agency. · 
If PRPs decide to settle, the unilateral orders may be replaced 
with a consent order. 

If PRPs do not comply with the unilateral order, a court mav 
impose daily fines under §106(b) (1), and/or punitive damages in 
amount up to three times that expended from the Fund. Puniti\ 
damages may be obtained only in the event of a cleanup financed by 
the Fund. Therefore, if a settlement agreement cannot be reached, 
Regions should consider issuing a unilateral order. This 
facilitates Agency collection of penalties or punitive damages for 
noncompliance. 

xx. Judicial Bnforceaent 

Boncompliance with the Order: §106 Judicial Actions 

Administrative orders are not self-enforcing, nor can the 
Agency enforce them without assistance from the pertinent Federal 
District Court. The Agency seeks enforcement of its administrative 
orders in court through the assistance of the Department of Justice 
(DOJ). If PRPa refUse to comply with a unilateral order directing 
them to ccmdact a removal, and circumstances at the site do not 
require i~iate site cleanup with Fund finances, the Agency 
should refer-the case to DOJ. DOJ will file the case in court for 
judicial enforcement. Even if the Agency cleans up the site with 
Fund finances, the Agency may refer a case to DOJ for the 
collection of penalties or damages, along with a cost recovery 
action for Fund expenditures, from recalcitrant PRPs. Referrals 
to DOJ are necessary whether the Agency seeks compliance with the 
order or penalties. Ref~rrals to DOJ are made through a section 
106 judicial action. 
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APPENDIX B 

Removal Actions--scope of Response 

Section 101 ( 23) of CERCLA defines the term "removal" to 
include a variety of activities. Removal activities include, among 
others: monitoring, assessing and evaluating the release or threat 
of release of hazardous substances: disposal of removed material: 
measures to limit access: provision of alternative water supplies: 
and temporary evacuation and housing of threatened individuals not 
otherwise provided for. The National Continqency Plan and the 
February 1988 "Superfund Removal Procedures, Revision Number Three" 
(OSWER Directive number 9360.0-0JB) divide the statutory concept 
of removals into Classic Emerqencies, Time-Critical, and Non-Time
critical removal actions. These determinations are based upon the 
site evaluation which examines the immediacy and the severity of 
the hazard to public health and the environment. The cateqories 
establish a scale for assessing the lenqth of time within which the 
Aqency must respond to an event. Once a site has been cateqorized, 
it does not change cateqories. 

Classic emerqency removal actions are undertaken if a release 
or threat of release requires response within hours of the lead 
aqency' s determination that a removal action is necessary. In 
classic emergency removal actions, on-site activity often lasts 
less than JO days. Durinq classic emerqencies, response personnel 
may need to base their decisions on relatively limited data and act 
quickly. As a result, it is often difficult to ensure an adequate 
PRP response. Common examples of classic emerqency removal actions 
include road accidents and spills, or fencinq of a contaminated 
area. 

Time-critical removal actions are those where, based on the 
site evaluation, the lead agency determines that a removal action 
is appropriate and that less than six months is available before 
cleanup activities beqin on-site. Examples of time-critical 
removal actions include removal and transport of drums, barrels, 
tanks, or other bulk containers that contain or may contain 
hazardous substances to a RCRA-approved facility, or containment 
of wastes until a more in-depth study of the site can be conducted. 
Once site activity has been bequn within six months and a site has 
been categorized as time critical, it does not chanqe category to 
non-time-critical regardless of when the response is completed. 

Non-time-critical removal actions are those where, based on 
the site evaluation, the lead agency determines that a removal 
action is appropriate and that a planning period of more than six 
months is available before on-site activities must begin. For non
time-critical removals, extensive data collection and analysis is 
conducted to more compl~tely document the actual or potential 
health and environmental threat. The lead aqency for non-time
critical removals will undertake an engineering evaluation/cost 
analysis (EE/CA) or its equivalent. EE/CAs contain evaluations of 



possible alternative technologies, selection of the response, an~ 
documentation of the decision-making process. EE/CAs use a 
screening process and analysis of removal options based upon such 
factors as technical feasibility, institutional considerations, 
reasonableness of cost, timeliness of the option with respect to 
threat mitigation, environmental impacts, and the protectiveness 
of the option. This information will be subject to review and 
comment by the public prior to initiation of the affected removal. 
Non-time-critical removal actions include activities such as 
containment, treatment, disposal, or incineration of hazardous 
materials, or stabilization of berms, dikes, or impoundments. 
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REMOVAL ACTION LEVELS FOR CONTAMINATED DRINKING WATER SITES 

Introduction 

The purpose of this guidance is to establish "action levels" for providing 
alternate-water supplies under Superfund remoyal authority at contam;nated 
drinking water sites. The action level ts the primary criterion that must be 
met for a site to qualify for removal response. The actfon levels establfshed 
in thfs guidance must generally be satisfied before removal authority can be 
used at either National Priorities List (NPL) sites or non-NPL sites. 

Under the 1982 National Contingency Plan (NCP), removal actions were taken 
in response to "immediate and significant" threats to human health or the 
environment. The removal program used the 10-0ay Health Advisory as the principal 
benchmark to identify those drinking water contamination incidents that posed 
the most acute threats to human health. The November 1985 NCP broadened removal 
authority by authorizing response in situations that present a "threat" to 
human health or the environment. Therefore, removal actions may now be taken 
in less urgent situations than under the 1982 HCP. 

ln response to this expansion of removal authority, the Office of Emergency 
and Remedial Response (OERR) is revising removal program action levels for 
contaminated drinking water sites. This guidance expands the previous policy 
in a number of ways. First, the numeric action levels are now based on levels 
that are protective for a lifetime exposure rather than a 10-day exposure. 
Second, both carcinogenic and non-carcinogenic health effects are considered. 
Third, a reduction factor is used for volatiles to account for exposure due to 
inhalation. Finally, additional guidance fs provided on the use of site-specific 
factors to trigger removal actions. 

The action levels established in this guidance allow a site to qualify for 
removal response if either: 1) the numeric trigger ts exceeded at the tap, or 
2) site-specific factors otherwise indicate that a significant health threat 
exists. The guidance also discusses information sources on health threats from 
drinking water contamination, factors to consider fn determining the extent of 
action, action levels vs. cleanup standards, prioritizing removal sites, and 
obtafning exemptions to the statutory limits for alternate water supply sites. 

Action Level Based on Numeric Trigger 

The.numeric trigger 1s calculated usfng a model that establishes four 
different action levels, depending on whether the substance is also a potential 
human carcinogen and/or volatile. The model is explained below and summarized 
in Exhibit l. Based on this model. Exhibit 2 lists the numeric action level 
for var1ous substances that may be found 1n drinking water at Superfund sites. 
A site may qualify for removal response if the numeric trigger for the drinking 
water contaminant is exceeded at the tap of at least one residence ("residence• 
includes schools, businesses, etc.). (Note that the decision to initiate a 
removal action is based on other factors as well, such as the availability of 
other response mechanisms to initiate action in a timely manner.) 
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The first step in calculating the numeric trigger is detennining whether 
the substance of concern is also a potential human carcinogen and/or volatile. 
For purposes of this guidance, a substance 1s a carcinogen if it falls into 
categories A, a. or C of EPA's carcinogen classif1cat1on guidelines. (A sub
stance should be considered a non-carcinogen if it is in categories Dor E.) 
Volatile organic chemicals (VOCs) are generally of low molecular weight, high 
vapor pressure, and low solubility. For purposes of this guidance, VOCs include 
those chemicals identified as volatiles in the following documents: Test 
Methods for Evaluating Solid Waste, Vol. lA, SW-846, 3rd ed., November 1986 
(Chapter 2): Contract Lab Pro~ram Statement of Work, October 1986 (Exhibit C); 
Methods for the Determination of Organic Compounds tn Finished Drinking Water 
and Raw Source Water, September 1986 (available from Regional water program 
offices): and 40 CFR Part 264, Appendix IX (analytical methods 8010 and 8240 
designate volatiles). 

With the substance thus classified, the second step ts to determine the 
appropriate action level in accordance with the categories below: 

-1. Non-volatile non-carcinoyens -- Action level equals the Drinking Water 
Equivalent Level (DWEL). 

2. Volatile non-carcinogens -- Action level equals 50 percent of the DWEL. 

3. Non-volatile carcinogens -- Action level is determined by comparing the 
OWE[ to the io-4 [1fet1me Upperbound Cancer Risk Level, and choosing the 
lower of the two. 

4. Volatile carcinogens -- Action level is determined by comparing 50 percent 
of the DWEL to the lo-4 Lifetime Upperbound Cancer Risk Level, and choosing 
the lower of the two. 

The action level for methylene chloride, for example, ts calculated as 
follows. Methylene chloride ts a volatile and a potential human carcinogen 
(classified as a "82" under EPA guidelines). The OWEL for methylene chloride 
equals 1750 ppb and the io-4 Cancer Risk Level equals 48 ppb. The action 
level is determined by comparing 50 percent of the OWEL, or 875 ppb, to the 
lQ-4 Cancer Risk Level, or 48 ppb 1 and choosing the lower of the two, which 
is 48 ppb. If at least one residence has methylene chloride levels that exceed 
48 ppb at the tap, the site may qualify for removal response. 

This model will provide an action level for many of the substances comnonly 
encountered in drinking water at Superfund sites, including many solvents. 
However, OERR fs still working on establishing an appropriate action level for 
certain substances in the two situations described below. Until action levels 
are developed, most decisions regarding these substances w111 be made tn OERR. 
The modifications discussed below have been incorporated into Exhibits 1 and 2. 

*OWEL = Reference Dose (RfD) x 70 kg 
2 hters/day 
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the lfmited scope of the removal program, it may not be appropriate for 
the removal program to trigger removal action at levels equal to or below 
the MCL. Therefore, OERR is currently examining whether ft would be 
appropriate to establish an alternate action level for these substances 
that ~s above the MCL. Until an action level is established for these 
substances,.removal action may be initiated tf contaminant levels exceed 
the 10-0ay Health Advisory. However, if contaminant levels are between 
the calculated action level and the 10-Day Health Advisory, OERR will review 
individual site conditions to determine if removal action should be taken. 

The calculated action level ts based on the DWEL. but the 10-Day Health 
Advisory is lower than the OWEL. For most substances, the 10-Day Health 
Adv1sory is higher than the OWEL. [n some cases, however, the 10-day 
advisory is lower than the OWEL. (This situation occurs primarily where 
10-day exposure data were not available, so the 10-Day Health Advisories 
were based on other studies.) For example, the action level for barium (a 
non-volatile non-carcinogen) is based on the DWEL of 1800 ppb, but the 10-
Day Health Advisory for barium is 1500 ppb. DERR is currently examining 
whether ft would be appropriate to use the lower 10-day advisories as the 
removal actfon level. Until DERR determines if an alternate action level 
is appropriate for these substances, removal action may be initiated ff 
contaminant levels exceed the DWEL. However, if contaminant levels are 
between the (lower) 10-0ay Health Advisory and the OWEL, OERR will review 
individual site conditions to determine if removal action should be taken. 

Action Level Based on Site-Specific Factors 

A significant health threat may exist even though the numeric action level 
has not been exceeded. A removal action may be initiated if the health risk at 
a site has been analyzed in detail and the analysis indicates that a serious 
health risk is present due to site-specific factors. Examples of such factors 
f nclude evidence that a contaminated groundwater plume is moving, contaminant 
levels will likely increase (e.g., increased pumping from an aquifer anticipated 
during summer months), people have been drinking contaminated water for a Jong 
period of time, multiple contaminants are likely to result in synergistic 
effects, there are sensitive members in the population at risk, etc. 

With regard to a threat based on future contamination, as a general rul~. 
removal action may be warranted where it can be projected that the numeric 
action level will be exceeded within 6 months. It ts important to note that 
this 6 month period 1s not related to the definition of time-crttical/non-time
critical removal actionS:- For example, where contaminant levels will likely 
exceed the DWEL by a significant amount within 6 months, a time-critical removal 
action would be appropriate. However, if contaminant levels will only exceed 
the DWEL by a minimal amount withfn 6 months, a non-time-critical removal 
action may be more appropriate. Future threat may therefore warrant either a 
tfme-critical or non-time-critical removal action. 
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When conditions such as those described above are present, the site may 
qualify for remova~ action even though a numeric indicator has not been 
exceeded. Decisions will be made on a case-by-case basis. OERR concurrence 
must be obtained before approving Actfon Memoranda for contaminated drinking 
water sites where the removal action decision fs based solely on site-specific 
factors, even where site cost or time project"fons do not exceed the statutory 
limits on removal actions. However, ff an emer,enc' exists based on site
specf fic factors, action may be initfated hnmed ate y and OERR should be 
contacted as soon as possible. 

[nfonnation Sources 

DWELS, as well as RfDs and other relevant standards and advisories, are 
available to the Reg;ons through the lntegrated Risk lnformation System (lRlS). 
CRIS can be accessed on-line through E-mail; type fn •tRIS" at the prompt 
rather than "mail." The EPA Office of Drinking Water has also established a 
Safe Drinking Water Hotline, which can provide information about relevant 
standards and criteria, and treatment techniques tor contaminated drinking 
water. The Hotline telephone number fs 800-426-4791 (in the Washington D.C. 
area. 382-5533). 

Additional advice and information on health assessments at drinking water 
contamination sites may be obtained from the Agency for Toxic Substances and 
Disease Registry (ATSDR) and the Superfund Public Health Evaluation Manual (OSWER 
Directive 19285.4-01). ATSDR may be particularly helpful in providing advice 
on threats posed by site-specific factors. 

OERR should be contacted if a substance of concern does not have a OWEL, 
RfO, and/or cancer risk level. 

Oetenni~ing the Extent of Action 

Once it has been determined that a site qualifies for removal response 
based on a numeric trigger or sfte-specf fic factors. the Region must determine 
how many residences (including businesses, schools, etc.) w;11 receive alternate 
water supplies. Ftrst, the area of impact should be estimated (both extent 
and magnitude of the threat) by considering factors such as the hydrogeology 
of the site, plume movement, and the likelihood of contaminant levels increasing. 
For sites where removal action is warranted because the numeric trigger has been 
exceeded at certain residences, the area of impact may be defined to include 
neighboring residences which are at risk, but do not exceed the numeric trigger. 

After the area of impact is defined, the number of residences to be 
provided with alternate water supplies must be determined by considering cost 
vs. benefits received, the statutory limits on removal actions, and the avail
ability of other response mechanisms. For example, response t~ widespread 
low-level contamination may be too extensive for removal action, and therefore, 
may be addressed more appropriately by the remedial program. In another case, 
a contaminated aquifer may affect a public water supply system and private 
wells, but Superfund resources may only be needed to address the private wells. 

Determining the appropriate extent of action therefore involves analysis 
of both the area of impact and programmatic fa~tors. 
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Action Levels vs. Cleanup Standards 

The numeric action levels established in this guidance are not intended to 
be used as cfeanup standards. The HCL, ff available, will generally be the 
appropriate cleanup standard. (For guidance on the use of MCLs and MCLGs as 
cleanup standards, see "Interim Guidance on Compliance with Applicable or 
Relevant and Appropriate Requf rements," July 9, 1987, OSWER Direct fve 9234 .0-05. 
Final guidance will be issued in the CERCLA Compliance with ARARs Manual.) 
This means that for any residence provided with an alternate water supply, the 
goal will generally be to meet MCLs. For example, if carbon filter units 
wtll be provided to treat drinking water contaminated with trichloroethylene 
(TCE), treated water should achieve 5 ppb TCE, the MCL. 

Prioritizing Removal Sites 

Sites may qualify for removal action under either the numeric indicator or 
site-specific factor approaches. For the purpose of prioritizing those sites 
that qualify for removal action, response should be init1ated as soon as possible 
if contaminant levels exceed the 10-Day Health Advisory or site-specific factors 
otherwise indicate that an emergency exists. 

Exemption to the Statutory Limits 

To obtain an exemption to the SZ mfllion/12 month limits on removal actions 
based on a continuing emergency, it will generally not be adequate to show that 
contaminant levels exceed the numeric action level by some minimal amount. An 
exemption ~ay be justified ff contaminant levels exceed the 10-Day Health 
Advisory, significantly exceed the numeric action level, or an emergency exists 
based on site-specific factors. A finding that contaminant levels exceed the 
numeric action level by a minimal amount may be appropriate, however, in 
"non-emergency" situations where an exemption is based on the new consistency 
waiver. 

Sunmary of Policy 

A contaminated drinking water site may qualify for removal response if: 
1) the numeric action level (based pn the DWEL and/or the l0-4 Lifetime 
Upperbound Cancer Risk Level) is exceeded, or 2) site-specific factors 
otherwise indicate the presence of a serious health threat. tn prioritizing 
those sites that qualify for response under this model, Regions should 
give priority to sites where contaminant levels exceed the 10-Day Health 
Advisory or site-specific factors otherwise indicate that an emergency 
exists. 
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~fb1t" l: Summary of Action L!vel Oecfsfon Model 
~· ..... 

Oo contaminant levels exceed the NUMERIC action level? 

Is the substance a volatile and/or potential human carcinogen? 

• tlon-vol a ti le rton-carci no gens -- Action 1 evel equals the DWEL • 

• Volatile non-carcinogens -- Action level equals 5<>" of the OWEL. 

• Non-volatile carcinogens -- 4ctfon level f s detennined by comparing the 
OWEL to the io-4 Lifetime Upperbound Cancer Risk Level. and choosing the 
lower of the two. 

• Volatile carcinogens -- Action level is detennined by comparing 5<>" of the 
OWEL to the io-4 Lifetime Upper-bound Cancer Risk Level. and choosing the 
1 ower of the two. 

Qo either of the two modifications to the numeric action level apply? 

Is the nu.neric action level lower than or equal to the MCL, ff available? If yes: 

• 

• 

If contaminant levels are between the numeric action level and the 10-0ay 
Health Advisory, contact OER~ to deterT.11ne appropriate action. 

If contaminant levels exceed the 10-Day Health Advisory, action may be taken 
ff the site otherwise qualifies for re'llOval response. 

If the action level is based on the DWEL, f s the 10-Day Health Advisory lower 
than the OWEL? If yes: 

• 

0 

If contaminant levels are between the (lower) 10-0ay Health Advisory and the 
OWEL. contact OERR to detennine appropriate actfon. 

If contaminant levels exceed the DWEL, action may be taken ff the sfte 
otherwise qualifies for removal response. 

If contaminant levels do not exceed the numeric trigger, can the sfte qualify for 
removal response based on SITE-SPECIFIC FACTORS? 
A site can qualify for removal response ff the health rfsk at a site has been 
analyzed fn detail and the analysts indicates t~at a serious health rf sk is present 
due to site-specific factors. 

• ATsoq may be particularly helpful in provfdfng advice on health risk due to 
site-specific factors. 

0 OERR concurrence must be obtained before approving Actfon Memoranda based on 
sfte-spec1ffc factors, even where the site wfll not exceed the statutory 
limits on removal actions. 
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Volatile 
Chemical ( Y/N) 

Alachlor N 

Barium N 

Benzene y 

Cadmium N 
. 

Carbof uran N 

Carbon tetrachloride y 

Chlordane N 

Chlorobenzene y 

Chromium (total) N 

Cyanide N 

o-D1chlorobenzene y 

p-Dtchlorobenzene y 

1,2-Dtchloroethane y 

1,1-Dtchloroethylene y 

Cis-1,2-Dtchloroethylene y 

Trans-1,2-Dtchloroethylene y 

Dtchlora tne/Methylene y 
chlor1 

REMOVAL NUMERl ION LEVELS 

FOR CONTAMINATEO DRINKING WATER SITES 

(U!J/L) 

EPA 10-0ay 
Carctnogen 
Group a 

MCL . HA 

02 None 100 

D 1000 1500C 

A 5 235 

D 10 43c 

E None soc . 
82 5 160 

02 None 63 

D None 4JOOC 

D 50 1400 

D None 22oc 

D None • 89JQC 

c 75 Ui70QC 

82 5 74oc 

c 7 1oooc 

D None lOOQC 

D None 1430C 

82 None 1500 

"1/87 

10-4 Removal 
DWELb Cancer R1sk I Action 

Level I 

Leve1 
? ,,lf~!'"t 

I 

350 15 15 
I 

1800 NA 1aood 

NA 120 120 

17 NA 17 

175 NA 175d 

24 27 12 

1.6 2.7 1.6 

1505 NA 753 

168 NA 168 

770 NA nod 

3115 NA 1558 

3500 175 175 

None 38 38 

350 None 175 

350 NA 175 

350 NA 175 

1750 I 48 I 48 
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Yolattle 
Chemfcal (Y/N) 

Endrin N 

Ethyl benzene y 

Heptachlor N 

Lfndane N 

Mercury (fnorganfc) Ne 

Methoxychlor N 

Methyl ethyl ketone (MEK) y 

Nickel N 

Pentachlorophenol (PCP) y 

Styrene y 

Tetrachloroethylene (PCE) y 

Toulene y 

Toxaphene N 

1,1,1-Trfchloroethane y 

Trtchloroethylene y 

Vinyl chloride y 

Xylenes (total) I y I 

REMOVAL NUMERla. •·-.ION LEVELS 

FOR CONTAMINATED DRINKING WATER SITES 

(ug/L) 

EPA 10-Day 
Carcinogen MCL HA 
Groupa 

E 0.2 5 

D None J2QOC 

82 None 10 

c 4 1200 

. D 2 l .6C . 
n 100 2000 

D None 1sooc . 
D None 1000 

D None Jooc 

c None 2oooc 

82/C None 2000 

D None 346QC 

82 5 40 

0 200 3500QC 

R2 5 None 

A 2 2600 

D I None 7800c 

~1a1 

lo-4 Removal 
DWELb Cancer Risk t Act ton 

Level Level 
. ·~··~ . "f'" . \\• I ' 

1.6 NA 1.6 
I 

3395 NA 1698d 

17 7.6 7.6 

10 None 10 . 
5.i; NA 5.sf 

1750 NA 1750 

864 NA 432 

350 NA 350 

1050 NA s25d 

7000 None Jsood 

500 66 66 

12100 NA 6050d 

None 3.1 409 

1000 NA 500 

257 280 128 

None 1.5 lJOOh 

2157 NA 1078 



Exhibit 2 

Volatile 
Chemical (Y/N) 

REMOVAL NUMERIC ALllON LEVELS 

FOR CONTAMINATED DRINKING WATER SITES 

( ug/L) 

EPA 10-nay 
Carcinogen MCL HA 
Group1 

9/fJ/ 

lo-4 

' 
Removal 

ownb Cancer Risk Action 
Level Lt.Vil .,,,.. .. 

a Carcinogen group designation ts fran EPA carcinogen classification guidelines for effects frcm ingestion. 

b DWEL = RfD x 70 kJ • (Note that the OWEL in health advisory documents produced by EPA's Dffice of Ortnktng Water 
2 1/ ay may be slightly different due to rounding.) 

c Because no suitable studies of appropriate duration were available, these lD-Oay Health Advisories were based on 
Heal th Advi sort es of greater or lesser duration, e.g •• 1-0ay. Longer-tenn. and L f fet11ne Heal th Advt sories. 

d Removal action level ts an interim value. DERR ts examfntng whether it would be appropriate to use the lower 10-0ay 
Health Advisory (50'I for volatiles) as the action level. Until that ttine, 1f contaminant levels levels exceed the 
action level sho~ in the table, removal action may be taken. If contamtnant levels exceed the 10-day advisory 
(50'I for volatiles), but not the OWEL (SOI for volatiles), consult DERR. 

e Not soluble tn water. 

f Removal action may be initiated if mercury levtls exceed the OWEL of 5.5 ug/L. If mercury levels exceed the 10-day 
advisory of 1.6 ug/L. but not 5.5 ug/L. consult DERR. 

9 Removal action may be initiated immediately if toxaphene levels exceed the 10-Day Health Advisory of 40 ug/L. 
If toxaphene levels exceed the 10-4 Cancer Risk Level of J.l ug/L, but not 40 ug/L, consult OERR. 

h Removal action may be tnf ttated immediately if vinyl chloride levels exceed 130D ug/L, .-1ch ts 50'£ of the 10-0ay 
Health Advisory. If vinyl chloride levels exceed the lD-4 Cancer Risk Level of 1.5 ug/1, but not 13DD ug/L, 
consult DERR. 

NA • Not appropriate. 
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UNITED SI A IC:S C:N VIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. ZH&O 

APR I 9 :9Pc 
OFFICE OF 

SOLID WASTE AND EMERGENCY RESPONSE 

MEMORANDUM 

SUBJECT: Information on Drinking Water~ A
1 

n L Y )s 

FROM: 

TO: 

Timothy Fields, Jr., Director ~7l.4.r,.;,f:;d~~'IJJ. 
Emergency Response Division 

Superfund Branch Chiefs, Regions I-X 
OHM Coordinators, Regions I-X 

The purpose of this memorandum is to to provide you with updated 
infonnation on removal program drf nkfng water action levels, as described 
in OSWER Directive 9360.1~10. The OSWER Dfrectfve wfll eventually be amended 
to include this information, but ft fs being sent to you now to ensure that 
you receive the data as soon as possible. It fs important to note that the 
drinking water action level is only one of several factor~ to consider f n 
decfdfng whether a removal action is appropriate. • 
0 Dichloromethane - Change the 10-4 Cancer Rfsk Level to 480 ppb (not 48), 

and the removal action level to 480 ppb. 
0 Alachlor - Change the 10-4 Cancer Rfsk Level to 44 ppb (not 15), and the 

removal action level to 44 ppb. 
0 Arsenic - ERO has had several requests about arsenic actf on levels. At 

the moment, there f s considerable controversy wf thfn EPA and the scfentf ff c 
connunity about the carcf nogenfcfty of arsenic. For now, rather than 
establishing an official actfon level, the removal program may consider 
taking action when arsenic levels exceed 50 ppb (the current MCL), but the 
Regions should always consult Headquarters for arsenic sites. (You must 
also consider whether the arsenic fs naturally occurring, since SARA 
prohfbfts Superfund response to such releases unless ft ~s an emergency 
and no .one else .can... respond.) 

- ...=..-~ ...... 
0 DBCP - The 10-4 Cancer Risk Level for DBCP fs 2.5 ppb and the 10-Day Health 

lClifsory is SO ppb. The Agency fs currently working on a proposed MCL for 
DBCP. The removal action level at this time will be 2.5 ppb, based on the 
cancer risk value, but ft is important to keep in mind that Superfund should 
not be used to respond to releases that result from the lawful application 
of pesticides (unless an emergency exists). Many farming areas may show 
elevated levels of DBCP, but thfs may have been caused by normal use of the 
pesticide. Two iteins related to this are attached: 1) a July 1985 memo 
that addresses releases from lawfully applied pesticides and 2) a recent 
meap written by an OSC in Region 9, after consultation with Headquarters, 
regarding DBCP contamination. 
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0 Vin~l chloride - Many OSCs have been concerned because the action level 
gu1 ance provides that the ~egions shou1d not fmplement action for vinyl 
chloride unless concentrations exceed 1300 ppb (501 of the 10-Day Hea1th 
Advisory). Thfs does not 1nean, however, that alternate water supplies 
cannot be provf ded at lower levels for vinyl chloride. To clarify the 
current policy for vinyl chloride, the action level for immedtate Regional 
response is 1300 ppb, but Head~uarters may authorize action at lower levels. 
Specf ffcally, Headquarters wi1 consider response if levels exceed 2 ppb, 
the MCL. In determining whether !ct1on is appropriate, Headquarters will 
consider factors such as the source of the contamination, the scope of the 
response needed, and the availability of other response mechanisms. 

Headquarters consultation is required for these actions because the action 
level calculated under the general model (which would equal 1.5 ppb, the 
10-4 Cancer ~isk Level) is lower than the MCL of 2 ppb. T~e removal 
program needs to be careful about setting precedents for taking actions at 
or below the MCL, because any public water supply system fn the country 
could then potentially qualify for removal response 1f contaminant 
concentrations exceeded the "1CL. In general, public water supply systems 
are responsible for ensuring that thefr systems comply with MCLs. 

• Chlorofona - The DWEL is 350 ppb, the 1o-4 Cancer Risk Level 1s 600 ppb, 
and the removal action level fs 175 ppb (SOI of the OWEL). 

0 List of removal alternate water su~ly sites - ERO recently sent the Regions 
a table prepared by TAT 11st1ng st s where the removal program has provided 
alternate water supplies in the past. Please change the following informa
tion on the Region 5 Main Street We11field site: the number of residences 
affected is 301, not 40,000, and the methods used include bottled water, 
carbon filtration, and water matn connection t~ addition to air stripping. 

• Risk additivi~ - At the recent •Removal Program Managers• meeting in 
Washingtan, b~ •• ERO was requested to send the Regions infonaation about 
adding rfsks from multiple chemicals fn drfnkf ng water. In trying to 
collect this f nformatf on frOID E?A sources. we found that there was some 
fnconsfstency in rtst additivity policy within the Agency. The Superfund 
Toxics Integration Branch (TIB) wf 11 address this issue when they revise 
the Superfund Public Health Evaluation ~anual this year. In the interim, 
risks from multiple contaminants f n the drtnkf ng water should not be 
routinely SUlllld in establishing action levels. However, ff the Region is 
particula.r~ed about possible synergistic effects or effects on the 
same target orgaa-from the contaminants present, the Regions may contact 
the Superfund TIB for further assistance (FTS 475-9486). Information on 
health effects frOll various chemicals is available from the Integrated Risk 
Infonnatfon System (IRIS). 

If you have any questions regarding this information, you may contact 
Jean Schumann of my staff at FTS 382-4671. 

Attachments 



cc: Mark ~cClannahan. ATSDR 
Hans Crump 
Paul Nadeau 
Dave Bennett 
Jahn-Riley· 

~ruce. Engelber-t- -
JoeiaFornara 
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OJ/19/87 Unn.d Star• Envirannwnt.11 PrDr.cdOrl Ag.,cy 1. CINCltwe NUITllMf 
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EPA OSWER Directiv' Initiation Request 9280.0-02 
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NmTte of Conl8CI,..,... MdCode Otllce y • .,_....,,.., 
SMITH OERR/PAS 382-llOO 

1 'T1Ue 
POLICY OH FLOOD PLAINS AND WE'l'LAHDS ASSESSMENTS 

4. Sumrmry of Dlrec:IM ~-- br•t Wmomnt al pwpw) 

Discusses situations that require preparation of a 
flood plains or wetlands assessment, and th• 
tactora which should be considered in preparing an 
assessment for response actions undertaken 
pursuant to section 104 or 106 of CERCLA. 

(8/85, 12 pp) . 
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MEMO RANDOM 

SUBJECT: 

FROM: 

TO: 

UNITEC STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C:. Z04IO 

•••• 
0""•CI O" 

SOLID wASTI ANO IUl•C:INC., RIS"ONel 

OSWER Directive 9280.0-02 

Policy on Floodplains and Wetland Assessments ) 
for CERCLA Actions 

Willi- N. Hedeman, Jr., Direc~1,t1rl I 1 •L 
o~';Y.Z7.~ and a .. edial ll/s'Hb~ 
G4';~t':icero, Di~or 
Off ice of Waste Proorams Enforcement 

Toxic and Waste Management Division Directors 
Regions I-X 

Response to releases of hazardous substances is of ten 
affected by floodplain and wetland issues. Under this policy 
Superfund actions must meet the substantive requirements of 
the Floodplain Management Executive Order (E.O. 11988), and 
the Protection of Wetlands Executive Order (E.O. 11990) (see 
attached),.and Appendix A of 40 CFR Part 6, entitled Statement 
of Procedures on Floodplain Management and Wetland Protection. 
The purpose of Appendix A of 40 CFR Part 6 is to set forth EPA's 
policy and guidance for carrying out the provisions of Executive 
Orders 11988 and 11990. This memo discusses situations that 
require preparation of a floodplains or wetlands assessment, 
and the factors which should be considered in preparing an 
assessment, for response actions undertaken pursuant to section 
104 or 106 of CERCLA. 

For removal actions, the on-scene coordinator (OSC) must 
consider, to the extent practicable, taking into account the 
exigencies of the situation, the effect the response action 
will have on floodplains and wetlands. For remedial actions, a 
floodplain/wetlands assessment must be incorporated into the 
analyaia conducted during ~he planning of the remedial action. 

I. BACJCGROOND 

A. Floodplains 

Floodplains are relatively flat areas or lowlands adjoining 
the channel o! a river, stream or water course which have been or 
may be covere~ by floodwater. A flood is a general and temporary 
condition of par:ial or complete inundation of normally dry land 
areas from the over!low of inland and/o~ tidal waters and/or 
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the unusual and rapid accumulation or runoff of surface vaters 
from any sourc•. A reference to a floodplain should be 
accompanied by a modifier indicating the level of flooding, 
••Q•• 100-year floodplain (one percent chance of flooding in 
any year). 

Executive Order 11988 - Floodplain Management 

Executive Order 11988 requires Federal agencies carrying 
out their responsibilities to take action ta reduce th• risk 
of flood loss. to minimize the impact of floods on human safety, 
health and welfare, and to restore and preserve the natural 
and beneficial values served by floodplains. To do this, 
Federal agencies must evaluate the potential effects of any 
actions they may take in a floodplain to ensure that their 
plannin9 pro9rams and budget requests reflect con•ideration 
of flood hazards and floodplain management, including the 
restoration and preservation of such land area• as natural 
undeveloped floodplains. This order emphasizes the importance 
of evaluating alternatives to avoid effects and incompatible 
development in the floodplains. of minimizing the potential 
harm to floodplains if the only practicable alternative 
reguires siting an action in a floodplain and providing early 
and adequate opportunities for public review of plans and 
proposals involving actions in floodplains. 

B. Wetlands 

. Wetlands are land areas which, because of their frequent 
inundation by surface or ground water, can support vegetative 
or aquatic life that requires saturated soil conditions. 
Wetlands generally include but are not limited to swamps. 
marshes, bogs and similar areas such as sloughs, pot holes. 
vet meadows, river overflows. mud flats and natural ponds. 

Executive Order 11990 - Protection of Wetlands 

Executive Order 11990 requires federal agencies in 
carryin; out their responsibilities to take action to minimize 
the destruction, loss or degradation of wetlands, and to 
preserve and enhance the natural and beneficial values of 
wetlands. The order emphasizes the importance of avoiding 
undertaking new construction located in wetlands unless there 
is no practicable alternative to that conftruction, minimizing 
the harm to wetlands if the only practicable alternative 
requires construction in the wetland, an~ providing early and 
adequate opportunities for public reviev of plans and proposals 
involving nev construction in wetlands. 

C. Statement o~ Procedures on Floodplain Management· and 
Wetlands Protection - Appendix A to 40 CFR Part 6 

EPA has promulgated regulations implementing procedures 
on the National Environmental Policy Act (NEPA) at 40 CFR 
Part 6. Appen~ix A of Part 6 (Appendix Al deals with procedures 
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on Floodplain Management and Wetland Protection. The purpose 
of Appendix A ls to set forth Agency· policy and guidance for 
carryin9 out the provisions of Executive Orders 11988 and 
11990. 

Appendix A provides that it ls the intent of these 
Executive orders that, wherever possible, Federal agencies 
implement the floodplains/wetlands requirements through 
exi•ting procedures, such as those internal procedures 
established to implement NEPA. In those instance• where the 
e~vironmental impacts of a proposed action are not significant 
enough to require an environmental impact statement CEIS) 
pursuant to section 102(2)(C) of NEPA, or where pr09r ... are 
not subject to the requirements of NEPA •. alternative but 
equivalent floodplain/wetlands evaluation· and public comment 
and notice procedures must be established. Furthecmore, 
Appendix A prescribes the requirements for floodplain/wetlands 
review of proposed EPA actions. 

II. POLICY 

A. Removal Actions 

Removal actions are exempt from compliance vith section 
102(2)(C) of NEPA because there is a fundamental conflict in 
statutory purpose between EIS requirements and EPA'• removal 
authority. This conflict arises from the fact that it would 
be virtually impossible for EPA to follow the lengthy EIS 
process and at the same time expeditiously undertake removal 
actions. 

1. Floodplain/Wetland Assessment 

However, a floodplains/wetlands evaluation required by 
Appendix A would not be as lengthy as the EIS process. There
fore, the osc or lead Agency should attempt to incorporate a 
floodplains/wetlands assessment into the preliminary assess
ment for the removal action. The floodplains/vetlanda assess
ment must consider the following: whether or not the action 
vill be located in or affect a floodplain or wetlandr the 
impact of the action on the floodplain or vetlandr the altern
atives availabler and measures to minimize potential harm to 
the floodplain or wetland if there is no"Practicable alternative 
to locating in or affectinq the floodplain or wetland [for a more 
detailed explanation of these factors see Section III, Remedial 
Actions, of this policy). However, because removal actions 
often involve situations requiring expeditious action to 
protect public health, welfare or the environment, it may 
not always be feasible to perform a floodplains/wetlands 
assessment. In those circumstances where a floodplain/wetland 
assessment cannot be performed, the OSC report or other 
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document• •hould specify th• reasons. At the OSC's discretion, 
con•idering the exi9encies of the situation, the osc should 
con•ult with the Re9ional 404 Sta!f where wetlands/floodplains 
are involved or suspected to be involved. 

For all lead a;ency removal actions where a floodplain/wetland 
a•••••ment is performed and is proposed to be in or affecting a 
floodplain/wetland the osc shall document the decision in the 
osc report. The decision shall be accompanied by a Statement 
of Pindings, not to exceed three pages that includes (iJ the 
reaaona why th• propoaed action must be located in or affects 
the floodplain/wetlandsr (ii) a description of significant 
facts considered in making the decision to locate in or to 
affect the floodplain or wetland including alternative •ltes 
and actionsr (iii) a statement indic.tin9 whether the propo•ed 
action conforms to applicable State or local floodplain/wetland 
protection standards: (iv) a description of the steps taken 
to design or modify the proposed action to minimize potential 
harm to or within the floodplain or wetlandi and (v) a statement 
indicating how the proposed action affects the natural or 
beneficial values of the floodplain or wetland. 

2. Opportunity for Citizen Comment 

Appendix A has two public notice requirements. One is 
public notice when it is apparent that a proposed or potential 
agency action is likely to impact a floo~plain or wetland and 
the other i~ public notice of the selected decision. 

Because of the expeditious nature of removal actions extend
ing 45 days or less, no formal community relations plan must be 
developed. Instead, a spokesperson will be designated by the 
lead agency to inform the community of actions being taken, 
to respond to inquiries and to provide information concerning 
the release. If the exigencies of the situation pel:Dlit the 
perfoEmance of a floodplain/wetland assessment, the assessment 
muat be included in the spokesperson'• presentation. This 
vi11 pra•ide early public notice as required by Appendix A. 

Th• OSC report, whic~ contains the selected decision or the 
reaaona why a floodplain/wetland assessment cannot be performed, 
must alao be made available to the public. The OSC report will 
provide public notice of the selected decision as required by_ 
Appendix A. 

If the reauired removal action extends over 45 days, a formal 
community relations plan must be developed. If the exigencies 
of the situation allow for a floodplain/wetland assessment, 
this assessment must be made available for a three week puolic 
comment period. This will provide early public notice and an 
opportunity for participation in the decisionmakin9 process 
as required by Append1~ A. 
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If it is known that a floodplain/wetland assessment vill be 
conducted at the time of the preparation of the C0111111unity Relations 
Plan than the public comment period must be noted in the plan. 
The osc report, which contains the selected decision or the 
reasons vhy a floodplain/wetland assessment cannot be done, is 

~ al•o required for the •1onqer• removals and must be made available 
to the puDlic. This vill provide public notice of the selected 
decision as raauired by Appendix A. 

B. Remedial Actions 

An EIS is unnecessary for remedial actions provided in that 
EPA meets the standards for a functional equivalent exception to 
the EIS reauirements of section 102(2)(C) of NEPA. To comply 
with the functional eauivalent exception, the agency must have 

• expertise in environmental matters and meet the follovin; criteria. 
First, the aqency's authorizing statute must provide substantive 
and procedural standards that ensure full and adequate consideration 
of environmental issues. Second, the a9ency must afford an 
opportunity for public participation in the evaluation of environ
mental factors prior to arriving at a final decision. 

1. Consideration of Environmental Issues 

Remedial actions satisfy the first criterion for a functional 
equivalent exception because of the mandate for environmental 
assessment contained in section 104 of CERCLA and the procedural 
safe~uards developed by EPA for the remedial plannino process. 
The language in section 104, that directs that remedial actions 
be necessary to protect public health, welfare, and the environment, 
estaDlishes a standard mandating consideration of environmental 
effects. Moreover, the procedures set forth in the National 
Contingency Plan CNCP) estaDlish a process for conducting an 
analysis during the planning of remedial actions that is similar 
in content to the evaluation underlying an EIS. Thia analysis 
ia contained in the remedial investi;ation/feasibility study 
(RI/FS). Therefore, for a remedial a~tion to comply vith the 
alternative but equivalent floodplain/wetland evaluation 
contained in Appendix A of 40 CFR Part 6, a floodplain/wetlands 
assessment must be incorporated into the analysis conducted 
during tbe planning of remedial actions which is established 
by the NCP. 

• 
During the scoping of remedial response actions, the Remedial 

Project Manager (RPM> or the lead Agency in conjunction with 
Regional 404 staf~, should identify any floodDlain or wetlands 
located within the site area or that could be affected bY the 
response action. I! the area is predominantly privately owned, 
the RPM or the lea~ agency shall consult with the Federal Insurance 
Administration of :he Federal EJnergency Management Agency which 

.has tvo maps that will be useful in ~dentifying floodplains. 
The Flood Insurance Rate Map shows the boundaries and elevations 
of the 100 and SOC years floodplains. The other map, Flood 
Hazard Boundary Ha?, shows the appropriate area of the 100 years 
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zon•• -A copy.of these maps can be obtained by callino 
1-800-638-6620. For areas predominately Stace or Federally 
owned. conault with the eontrollinq Federal or Seate a9ency. 
Map• are aYailable for some wetland areas from the Fish and 
Wildlife Ser-vice (National Wetlands Inventory Maps) or from 
local and State plannino agencies. Also, the Regional 404 
staff ha• access to the most up to date wetlands area 
information. 

If there are no floodplains/wetlands located within the 
sit• area or that could De a~fected by a response action. the 
feasibility study should so state. and the response action may 
proceed without further consideration of the procedures set 
forth below. However. if the site is located within a flood
plain/wetland or if the proposed remedial action would affect 
a floodplain/wetland. the RPM or the lead agency auat conduct 
a floodplain/wetland assessment which vill be integrated into 
the feasibility study. In the RPM's discretion, the RPM should 
consult with the Regional 404 staff in cases that require a 
floodplains/wetlands assessment. Floodplain/Wetland a•sessmen~s 
shall consist of a description of the proposed action. a discuiaion 
of its effect on the floodplain/wetlands, a description o! . 
tint alternatives considered and their effects on tbe floodplains 
and wetlands. and measures to minimize potential harm to tb• 
floodplain/ wetland if there is no practicable alternative 
to locating in or af fectino floodplain/wetlands. 

a. Floodplain Assessment Of Alternatives 

In assessing the alternatives and their effects on the 
floodplain and floodplain protection, the RPM or lead aQency 
should consider such factors as environmental effects, community 
welfare. coat and technology. All possible alternatives must 
be considered, including the no action alternative. If on• 
or more of the alternatives will oe located in a floodplain. 
tboae alternatives may not be selected unless a determination 
is made that no practicable alternatives exists outside the 
floodplain. 

If no practicable al~ernatives exist outside the floodplain, 
and the RPM or lead a9aney has determined or proposes to allow a 
remedial action to be located in a flood.plain, then the RPll or 
lead agency shall act to minimize potential harm or avoid adverse 
effects to the floodplain. This includes actin9 to restore and 
preserve the natural and beneficial values of floodplains. The 
benefits of preservin9 floodplains in their natural or relatively 
undisturbed state include not only reduction of flocd hazards, 
but maintenance of water auality standards, replenishment of 
ground water, soil conservation, the fostering of fish. wildlife 
and plant resources and the provision of recreational areas. 

The followin; are possible methods for minimizing potenti 
harm to floodplains. This 11Str however, does not preclude th~ 
RPM er lead a9ency from usin9 other measures that minimize 
potencial harm or avoid adverse e!fee:s to floodplains. 
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1. Use minimum grading requirements. 
2. Return the site to natural contours. 
J. Maintain floodplain veqecation co reduce sedimentation. 
4. ~egulate methods used for grading, filling, soil removal 

and replacement to reduce sedimentation. 
s. ReQuire topsoil protection program. 
6. Raise the site above the floodplain. 
7. Construct new structures or facilities in floodplains in 

accordance vith accepted floodoroofing and other flood 
protection measures and elevate structures above the base 
flood level rather than filling inland, wherever practicable. 

b. Wetland Assessment Of Alternatives 

In assessing the alternatives and their effects on wetlands, 
the RPM or lead agency in conjunction with the Regional 404 staff, 
should consider such factors as environmental effects, c0111111unity 
welfare, cost and technology. All possible alternatives must be 
considered, including the no action alternative If one or more of 
the alternatives will be located in a wetland, those alternatives 
may not be selected unless a determination is made that no 
practicable alternative exists outside the wetlands. 

If no practicable alternative exists outside the wetlands, 
and the RPM or lead agency has determined or proposes to allow a 
remedial action to be located in a wetlands, then the RPM or 
lead agency shall act to minimize potential harm or to avoid 
adverse effects to the wetlands. This includes action to allow 
restoration and preservation of the natural and beneficial 
values of the wetlands. The benefits of preserving wetlands 
in their natural or relatively undisturbed state include the 
control of flood and storm hazards, maintenance of water 
quality standards and water supply, maintenance of natural 
systems, natural pollution abatement, conservation and long 
term productivity of existing flora and fauna, species and 
habltat diversity and stability, hydrologic utility, fish, 
wildlife, timber and food resources, and other uses of wetlands 
in the public interest including recreational, scientific 
and cultural uses. All impacts caused by an action occurring 
in a wetland must be evaluated and mitigated accordin9 co the 
EPA m1t1;ation policy (under authority of the Clean Water Act 
section 404) in effect at the time of the proposed action, 
including the effects on the wetlands naeural or beneficial 
value. 

c. Documentation of Decision 

Fo~ all leac agency response actions proposed to be in or 
affec:ing a floodplain/wetland the RPK or lead agency.shall 
document their decision in the Record of Decision (ROD). The 
decision shall be accompanied by a Statement of Findin9s which 
may be included in the ROD support document or attached as a 
separate appendix. This statement will not exceed three pages 
and will include: (i) The reasons why tne proposed action must be 
located in or a!fec: tne floodplain or wetlands: (ii) a description 
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of si9nificant fac:s considered in making the decision to 
locate-in or affect the floodplain or wetlands including 
alternative sites and actions: (iii) ·a statement indicating 
whether the proposed action conforms to applicable State or 
local floodplain/wetland protection standards1 (iv) a description 
of the steps taken to design or modify the proposed act to 
minimize potential harm to or within the floodplain or wetlands1 
and (v) a statement indicatinQ how the proposed action affects 
the natural or beneficial values of the floodplain or wetlands. 

2. Opportunity for Response to Citizen Concerns 

Remedial actions satisfy the second criterion for a functional 
equivalent exception because current Agency procedures for public 
coaanent on remedial actions and the proposed amendments to the 
NCP afford the public an ample opportunity for participation in 
the evaluation of environmental factors prior to arriving at a 
final decision. The proposed amendments to the NCP and the 
current Superfund Community Relations Policy provide for a minimum 
21-day comment period on the feasibility study which outlines 
alternative remedial measures prior to selection of the final· • 
remedial response. This public involvement in the remedial 
planning process would enable remedial actions to meet the 
public participation requirement for the functional equivalent 
exception to NEPA. 

Appendix A, however, appears to require two further public 
notice requirements. One is any early pu~lic notice when it is 
apparent that a proposed or potential agency action is likely to 
impact a floodplain or wetlands and the other is public notice of 
the selected decision. 

Current Agency policy suggests that a fact sheet summarizing 
the feasibility study response alternatives and other issues, be 
provided to the DUblic 2 weeks prior to the minimum 3 week DUblic 
comment period for the feasibility study. The fact sheet will 
include a statement explainin~ whether a proposed or potential 
remedial action is likely to impact a floodplain or wetlands. 
Thi• will provide early public notice as reauired by Appendix A. 

Concernin; the public·notice of a selected decision, the 
AQency auooests that a public notice and updated fact sheet ---- -
sulllllarizino the ROD be provided to the public. In addition, when 
the ROD is signed, it becomes a public document. The public _ 
notice, fac: sheet and the availability of the signed ROD 
in the information repositories will provide public notice of 
the selected decision as required by Appendix A. The updated 
fact sheet will contain the alternative selected, any effects 
the response will have on floodplain/wetlands, and the State
ment of Findings described in the Documentation of Decision 
Section above. 

In ad~i:1on. the Agency suggests that public meetings and 
other community relations activities be held as specified in the 
community relations plan. 
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o. SW11111ary 
.... 
1. Removal Actions 

For removal actions, EPA's policy is to pursue actions 
that will meet applicable or relevant standards, and criteria of 
the other Federal environmental laws that deal vith floodplains/ 
wetlands to the maximum extent practicable, considering the 
exigencies of the situation. 

2. Remedial Actions 

For remedial actions, EPA's policy is to pursue remedies 
that attain or exceed applicable and relevant standards of other 
Federal environmental lavs that deal vith floodplains/wetlands, 
unless specific circumstances exist as referenced in section 
300.68(i)(5) of the NCP. CERCtA procedural and administrative 
requirements vill be modified to provide safeguards similar 
to those provided under other laws. Applications for and 
receipt of permits is not reauired for on-site response 
actions taken under the Fund-financed or enforcement authorities 
of C&RCLA (i.e., Clean Water Act 404 permi:s are not required): 

III. COMPLIANCE WITH OTHER FLOODPLAIN/WETLAND LAWS 

The Agency has concluded that cleanups pursuant to section• 
104 and 106 of CERCLA should comply with other Federal environ
mental standards, as a matter of policy, but not as a matter of 
law, except in a limited set of circwastances. For example, 
Section 10 of the Rivers and Harbors Act of 1899 and section 
404 of the Clean Water Act apply to dredge and fill activities 
and must be complied with except in very limi~ed circumstances 
such as fund balancing. (See •cERCLA Compliance with other 
Environmental Statutes• SO FR 5928). However, permits are . 
not required for these actiona. This policy has also been 
proposed in amendments to the HCP (50 FR 5862). In addition, 
Federal public health and environmental criteria and advisories 
and State standards shall be considered. with appropriate 
adjustment, in determining the appropriate response action. 
Therefore, the Agency should alao consider State and local 
floodplain/wetland protection standards and other Federal 
guidance. If the Agency does not use applicable State and 
local standards, the reason why should be documented in the 
Record of Decision or the Statement of Findings prepared by 
the osc. 
IV. IMPLEMENTATION 

This policy will apply to all removals and remedial 
investigations an~ feasibility stu~ies that are initiate~ 
after August 1, 1985. 
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WASHINGTON, D.C. 20.uo 
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OF••C! OF 
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OSWER DI~ECTIVE 9234.0-2 
MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

CERCLA ComplJence With Other Environmental Statutes 

A~~'~ 
~sistant Administrator 

Regional Administrator 
Regions I-X 

This memorandum sets forth the Environmental Protection 
Agency (EPA) policy on the applicability of the standards, 
criteria, advisories, and guidance of other State and Federal 
environmental and public health statutes to actions taken 
pursuant to sections 104 and 106 of the Comprehensive Environ
mental Response, Compensation, and Liability Act of 1980 
(CERCLA). This policy addresses considerations for on-site 
and off-site actions taken under CERCIA. 

I. Discussion 

The National Oil and Hazardous Substances ?ollution 
Contingency Plan (NCPl establishes the process for determining 
appropriate removal and/or remedial actions at Superfund 
sites. In the course of this process, EPA will give prima=y 
consideration to the selection of those response actions that 
are effective in preventing or, where prevention is not 
practicable, minimizing the release of hazardous substances 
so that they do not migrate to cause substantial danger t~ 
present or future public health, welfare, or the envi=onment. 
As a general rule, this can be accomplished by pursuing 
remedies that attain or exceed the requirements of appl1ca~!e 
or relevant and appropriate Federal public health or envi=~n
mental laws. However, because of unique circumstances at 
particular sites, there may be alternatives that do not ~eet 
the standards of other laws, but that still provide protec:!=n 
of public health, welfare, and the environment. 

Although response actions that prevent hazardous sub
stances from migrating into the environment are seen as the 
most effective under CERCLA, actions which minimize migration 
must also be considered since CERCLA primarily addresses 
inadequate past disposal practices and resulting unique site 
conditions. At certain sites, it may be technically imp=ac:l~
environmentally unacceptable, or excessively costly to im?lern 
a response action that prevents migration or restores the 
~ite to its original, uncontaminated condition. 
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II. Policy 

Section 104 of CERCLA requires that for off-site remedial 
actions, storage, destruction, treatment or secure disposition, 
be in compliance with subtitle C of the Resource Conservation 
and Recovery Act (RCRA). CERCLA is silent, however, concerning 
the requirements of other laws with regard to all other 
response actions taken pursuant to sections 104 and 106. 

As a general rule, the Agency's policy is to attain or 
exceed applicable or relevant and appropriate Federal environ
mental and public health requirements in CERCLA response actions 
unless one of the specifically enumerated situations is present. 
Where such a situation is present and a requirement is not 
followed, the Agency must document and explain the reasons in 
the decision documents. Other Federal criteria, advisories, 
guidances, and State standards also will be considered and may 
be used in developing remedial alternatives, with adjustments 
for site-specific circumstances. If EPA does not use, or uses 
and adjusts any pertinent standards in this category, EPA will 
fully document the reasons why in the decision documents. 

A. On-site Response Actions 

Cl) For removal actions, EPA's policy is to pursue 
actions that will meet applicable or relevant and appropriate 
requirements of other Federal environmental and public health 
laws to the maximum extent practicable, considering the 
exigencies of the situation. 

(2) For remedial actions, EPA's policy is to pursue 
remedies that attain or exceed applicable or relevant and 
appropriate requirements of other Federal public health and 
environmental laws, unless the specific circumstances identi
fied below exist. 

CERCLA procedural and administrative requirements will 
be modified to provide safeguards similar to those provide~ 
under other laws. Application for and receipt of permits 1s 
not required for on-site response actions taken under the 
Fund-financed or enforcement authorities of CERCLA. 

B. Off-Site Response Actions 

CERCLA removal and remedial activities that involve the 
removal of hazardous substances from a CERCLA site to off
aite facilities for proper storage, treatment or disposal must 
be in compliance with all applicable or relevant standards 
of Federal environmental and public health statutes. 
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Off-site facilities that are used for storage, treatment, 
or disposal of Superfund wastes must have all appropriate 
permits or authorizations. 

If the facility or process that is being considered for 
receipt of the Superfund wastes has not been permitted or 
authorized, the State or responsible party will be required 
to obtain all appropriate permits. Furthermore, as stated in 
th.e Agency's off-site policy memorandum, •procedures for 
Planning and Implementing Off-Site Response Actions•, May 6, 
1985, barring several exceptions enumerated in that memorandum, 
no CERCLA hazardous substances shall be taken off-site to a 
unit in a RCRA facility if the receiving Region's Administrator 
determines that the unit has significant RCRA violations or 
other environmental conditions that affect the satisfactory 
operation of the facility. A State's responsibility for 
obtaining any appropriate Federal, State or local permits 
(e.g., RCRA, TSCA, NPDES, UIC, Clean Air, etc.) will be specified 
in a contract or cooperative agreement with the State as 
part of its assurances required under section 104(c) of CERCLA. 

III. Other Laws or Guidances That May Be Used to Determine 
the Appropriate Extent of Response Actions 

Federal and State environmental and public health requirements, 
criteria, guidance and advisories fall into two categories: 

• 

• 

Federal requirements that are applicable or relevant 
and appropriate, 

Other Federal criteria, advisories, guidances, and 
State standards to be considered. 

An initial list of both categories is attached. 

A. Applicable or Relevant and Appropriate Federal Requirement~ 

•Applicable• requirements are those Federal requirements 
that would be legally applicable, whether directly, or as 
incorporated by a federally authorized State program, if 
the response actions were not undertaken pursuant to CERCLA 
section 104 or 106. 

•Relevant and Appropriate• requirements are those Federal 
requirements that, while not •applicable", are designed to 
apply to problems sufficiently similar to those encountered 
at CERCLA sites that their application is appropriate. 
Requirements may be relevant and appropriate if they 
would be •applicable• but for jurisdictional restrictions 
associated with the requirement. 

For example, the RCRA 40 CFR Part 264 Subpart F Ground
water Protection Standards would be applicable to the 
management or cleanup of hazardous wastes in ground water 
from hazardous waste management facilities if such actions 
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were not taken pursuant to CERCLA sections 104 or 106. 
Yet RCRA Subtitle C regulations, while not applicable to 
hazardous wastes disposed of prior to the November 19, 1980, 
effective date of those regulations, could be relevant to 
CERCLA response actions regardless of when the wastes were 
disposed of or managed. 

e. Other Federal Criteria, Advisories, Guidances and State 
Standards to Be Considered 

This category includes other standards, criteria, advisories 
and guidance that may be useful in developing Superfund remedies. 
These criteria, advisories and guidances were developed by EPA, 
other Federal agencies and the States. The concepts and data 
underlying these requirements may be used at Superfund sites 
in an appropriate way. 

IV. Implementation 

A. Removal Actions 

For both on and off-site Fund-financed removal actions, 
the lead agency should consult with the Regional Response Team 
within the framework of the Regional Contingency Plan to deter
mine the most effective action. 

(1) On-site 

For on-site removal actions, the lead agency shall, as 
appropriate, attempt to attain or exceed all Federal applicable 
or relevant and appropriate public health or environmental 
requirements. The lead agency also shall, as appropriate, 
consider other Federal criteria, guid~nces, and advisories as 
well as State standards in formulating the removal action. 
However, because removal actions often involve situations 
requiring expeditious action to protect public health, welfare, 
or the environment, it may not always be feasible to fully 
meet them. In those circumstances where they cannot be 
attained, the decision documents, OSC reports, or other documents 
should specify the reasons. 

(2) Off-site 

Off-site facilities that are used for storage, treatment, 
or disposal of Superfund wastes must have all appropriate 
permits or authorizations and, barring certain exceptions, 
enumerated in the off-site policy, no hazardous substance 
shall be taken off-site to a unit in a RCRA facility if the 
Region determines that the unit has significant RCRA violations 
or other environmental conditions that affect the satisfactory 
operation of the facility. 
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B. Remedial Actions 

1. Presentation and Analysis of Alternatives 

To the extent that it is both possible and appropriate, 
at least one remedial alternative shall be developed as part of 
the feasibility study (FS) in each of the following categories: 

(a) Alternatives for treatment or disposal in an off
site facility, as appropriaterl 

(b) Alternatives that attain applicable and relevant and 
appropriate Federal public health or environmental requirements: 

(c) As appropriate, alternatives that exceed applicable 
and relevant and appropriate public health or environmental 
requirements2r 

(d) As appropriate, alternatives that do not attain 
applicable or relevant and appropriate public health or 
environmental requirements but will reduce-- the likelihood of 
present or future threat from the hazardous substances and 
that provide significant protection to public health, welfare 
and environment. This must include an alternative that closely 
approaches "the level of protection provided by the applicable 
or relevant and appropriate requirementsr 

(e) A no action alternative. 

2. Selection of Remedy 

The decisionmaker will consider all of the alternatives 
arrayed in the feasibility study and will give primary considera
tion to remedies that attain or exceed applicable or relevant and 
appropriate Federal public health and environmental requirements. 
Where the selected remedy involves an EPA standard, criterion, 
or advisory, the decisionmaker will ensure appropriate coord1n3t1on 
with affected EPA programs. 

In appropriate cases, the decisionmaker may select a 
remedial action that includes both on- and off-site components. 

1 These alternatives must be consistent with EPA's May 6, 1985 
off-site policy, •procedures for Planning and Implementing 
Off-Site Response Actions•. In some cases, off-site disposal 
or treatment may not be feasible and this alternative may be 
eliminated during initial screening of alternatives. The 
decision documents should reflect this screening. 

2 For instance, the Agency might choose incineration as an 
alternative that exceeds what would be required by applicable 
standards because it is a more permanent and reliable solution 
than RCRA closure standards for land disposal facilities. 
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The decisionmaker may select an alternative that does 
not attain applicable or relevant standards in one of the five 
following circumstances: 

(a) Interim Remedy - Where the selected alternative 
is not the final remedy and will become part of a more 
comprehensive remedy, the lead agency may select an interim 
remedy: 

(b) Fund-Balancing - For Fund-financed responses only, the 
need for protection of public health, welfare and the environment 
at the facility under consideration for all of the alternatives 
that attain or exceed applicable or relevant and appropriate 
Federal requirements is, considering the amount of money available 
in the Fund, outweighed by the need for action at other sites 
that may present a threat to public health or welfare or the envi
ronment. In the event of Fund balancing, the lead agency shall 
select the alternative which most closely approaches the level 
of protection provided by applicable or relevant and appropriate 
Federal requirements, considering the specific Fund-balanced 
sum of money available for the immediate facility. Fund-balancing 
is not a consideration in determining the appropriate extent of 
remedy when the response will be performed by a potentially 
responsible party: 

(c) Technical Impracticality - Where no alternative that 
attains or exceeds applicable or relevant and appropriate Federal 
public health or environmental requirements is technically prac
tical to implement, the lead agency shall select the alternative 
that most closely approaches the level of protection provided by 
the applicable or relevant and appropriate requirements, and 
which is reasonable to implement from an engineering perspective; 

(d) Unacceptable Environmental Impacts - Where all the 
alternatives that attain or exceed Federal public health or 
environmental requirements, if implemented, will result in 
significant adverse environmental impacts, the lead agency shall 
select the alternative that most closely approaches the level cf 
protection provided by applicable or relevant and appropriate 
requirements, without resulting in significant adverse environ
mental impacts: or 

(e) Overriding Public Interest Related to Enforcement -
Where the remedy is to be carried out pursuant to CERCLA 
section 106, the Fund is unavailable, there is a strong 
public interest in expedited cleanup, and the litigation 
probably would not result in the desired remedy, the lead 
agency will select the alternative that most closely approaches 
applicable or relevant and appropriate Federal public health and 
environmental statutes in light of the need to invoke the 
exception. 
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Where one of these situations is present, the decision
maker may select an alternative which does not attain or 
exceed applicable or relevant and appropriate Federal public 
health or environmental requirements, yet still provides 
protection of the public health and welfare and the environment. 
The basis for not meeting the requirements must be fully 
documented and explained in the appropriate decision documents. 
The Agency anticipates that mos~ final CERCLA remedial actions 
will attain or exceed applicable or relevant and appropriate 
public health or environmental requirements. 

Other Federal criteria, advisories, guidances, and State 
standards also will be considered and may be used in developing 
remedial alternatives, with appropriate adjustments for site 
specific circumstances. If EPA does not use, or uses and adjusts 
any pertinent standards in this category, EPA will fully document 
the reasons why in the decision documents. 

For Fund-financed actions, where State standards are 
part of the cost-effective remedy, the Fund will pay to attain 
those standards. Where the cost-effective remedy does not 
include those State standards, the State may pay the difference 
to attain them. 

3. Administrative and Procedural Aspects 

The following modifications will be made to the Superfund 
community relations program to ensure that it provides a 
similar level of public involvement to that provided by the 
permitting programs of other environmental laws: 

0 A fact sheet should be included with the public 
notice and feasibility study which is provided to the public 
2 weeks before the 3 week public comment period. The fact 
sheet will clearly summarize the feasibility study response 
alternatives and other issues, including which alternatives 
attain or exceed Federal public health and environmental re
quirements. For those alternatives that do not attain 
applicable or relevant and appropriate requirements of other 
public health and environmental laws, the fact sheet shall 
identify how they do not attain the requirements and explain 
how they nonetheless meet the goals of CERCLA. The public 
notice should include a timetable in which a decision will b~ 
reached, any tentative determinations which the Agency has 
made, the location where relevant documents can be obtained, 
identification of community involvement opportunities, the name 
of an Agency contact, and other appropriate information. 

• A public notice and updated fact sheet should be 
prepared upon (1) Agency selection of the final response 
action and (2) completion of the final engineering 
design. Prior to selecting the final engineering design, 
the Agency may hold a public meeting to inform the public of 

·the design alternatives and to solicit comments. 
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• If a remedy is identified that is materially 
different from those proposed during the feasibility study 
public comment period, a new 3 week public comment period may 
be required prior to amending the Record of Decision, taking 
into consideration the features of the alternatives addressed 
in the public comment period. 

The CERCLA enforcement community relations program will 
also be modified to provide for an enhanced public partici
pation program for both consent decrees and administrative 
orders. This program will be substantially equivalent to the 
revised program for Fund-financed actions. Furthermore, 
consent decrees and administrative orders will incorporate 
administrative requirements (i. e. recordkeeping, monitoring) 
similar to those mandated by other environmental programs. 

v. Applicability of Policy 

This policy applies to two situations: 

• 

• 

a site-specific FS has not yet been initiated: 
the FS must fully comply with this policy. 

the FS has been initiated, but the remedy has 
not yet been selected: the requirements of this 
policy shall be incorporated into the FS and 
Record of Decision (ROD) as practicable. 

This policy does not apply to RODs signed before February 12, 
1985, the date of proposal of this policy. 

If you have any questions or comments, please contact 
James Lounsbury, Director, Policy Analysis Staff (202 382-2182) 
or Stephen M. Smith of his staff (202 382-2200). 

Attachment 



POTENTIALLY APPLICABLE OR RELEVANT ANO APPROPRIATE REQUIREMENT~ 

1. EPA's Office of Solid Waste administers, inter alia, the 

Resource Conservation and Recovery Act of 1976, as amended 

(Pub. L. 94-580, 90 Stat 95, 42 U.S.C. 6901 ~ !.!,9.•>· 

Potentially applicable or relevant requirements pursuant to 

that Act are: 

a. Open Dump Criteria - Pursuant to RCRA Subtitle D 

criteria for classification of solid waste disposal 

facilities (40 CFR Part 257). 

Note: Only relevant to nonhazardous wastes. 

b. In most situations Superfund wastes will be handled 

in accordance with RCRA Subtitle C requirements 

governing standards for owners and operators of 

hazardous waste treatment, storage, and disposal 

facilities: 40 CFR Part 264, for permitted 

facilities, and 40 CFR Part 265, for interim status 

facilities. 

0 Ground Water Protection (40 CFR 264.90-264.109). 

0 

0 

0 

0 

0 

0 

Ground-Water Monitoring (40 CFR 265.90-265.94). 

Closure and Post Closure (40 CFR 264.110-264.120, 

265.110-265.112). 

Containers (40 CFR 264.170-264.178, 265.170-265.177). 

Tanks (40 CFR 264.190-264.200, 265.190-265.199). 

Surface Impoundments (40 CFR 264.220-264.249, 

265.220-265.230). 

Waste Piles (40 CFR 264.250-264.269, 265.250-265.258) 



• 
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• 
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Land Treatment (40 CFR 264.270-264.299, 265.270-

265.282). 

Landfills (40 CFR 264.300-264.339, 265.300-265.316) • 

Incinerators (40 CFR 264.340-264.999, 265.340-

265.369). 

Dioxin-containing Wastes, (50 FR 1978). Includes 

the the final rule for the listing of dioxin 

containing waste. 

2. EPA's Office of Water administers several potentially 

applicable or relevant and appropriate statutes and 

regulations issued thereunder: 

a. Section 14.2 of the Public Health Service Act as 

amended by the Safe Drinking Water Act as amended 

(Pub. L. 93-523, 88 Stat 1660, 42 u.s.c. 300£ ~ !,!g·) 

• 

• 

Maximum Contaminant Levels (for !l! sources of 

drinking water exposure). (40 CFR 141.11-141.16) 

Underground Injection·control Regulations. (40 

CFR Parts 144, 145, 146, and 147) 

b. Clean Water Act as amended (Pub. L. 92-500, 86 Stat 

816, 33 u.s.c. 1251 !!· seg.} 

• Requirements established pursuant to sections 

301, 302, 303 (including State water quality 

standards), 306, 307, (including Federal pretreat

ment requirements for discharge into a publicly 

owned treatment works), and 403 of the Clean 

Water Act. (40 CFR Parts 131, 400-469) 
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c. Marine Protection, Research, and Sanctuaries Act (33 

u.s.c. 1401). 

0 Incineration at sea requirements. (40 CFR Part 

220-225, 227, 228. See also 40 CFR 125.120-125.124) 

3. EPA's Office of Pesticides and Toxic Substances 

Toxic Substances Control Act (15 u.s.c. 2601). 

0 PCB Requirements Generally: 40 CFR Part 761: 

0 

Manufacturing Processing, Distribution in Commerce, 

and Use of PCBs and PCB Items (40 CFR 761.20-761.30): 

Markings of PCBs and PCB Items (40 CFR 761.40-761.45); 

Storage and Disposal (40 CFR 761.60-761.79). Records 

and Reports (40 CFR 761.180-761.185). See also 40 CFR 

129.105, 750. 

Disposal of Waste Material Containing TCDD. (40 

CFR Part 775.180-775.197). 

4. EPA's Office of External Affairs 

0 Section 404(b)(l) Guidelines for Specification of 

0 

Disposal Sites for Dredged or Fill Material 

(40 CFR Part 230). 

Procedures for denial or Restriction of Disposal 

Sites for Dredged Material (§494(c) Procedures, 40 

CFR Part 231). 

s. EPA's Office of Air and Radiation administers several 

potentially applicable or relevant and appropriate statutes 

and regulations issued thereunder: 

a. The Uranium Mill Tailings Radiation Control Act of 

1978 (42 u.s.c. 2022). 
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0 uranium mill tailing rules - Health and 

Environmental Protection Standards for Uranium 

and Thorium Mill Tailings, (40 CFR Part 192). 

b. Clean Air Act (42 u.s.c. 7401). 

0 

0 

0 

National Ambient Air Quality Standards for 

total suspended particulates (40 CFR Part 50.6-

50. 7) 

National Ambient Air Quality Standards for ozone 

(40 CFR 50.9). 

Standards for Protection Against Radiation - high 

and low level radioative waste rule, (10 CFR Part 

20). See also 10 CFR Parts 10, 40, 60, 61, 72, 

960, 961. 

0 National Emission Standard for Hazardous Air 

0 

Pollutants for Asbestos, (40 CFR 61.140-61.156l. 

See also 40 CFR 427.110-427.116, 763. 

National Emission Standard for Hazardous Air 

Pollutants for Radionuclides (40 CFR Part 61, lC 

CFR 20.101-20.108). 

6. Other Federal Requirements 

a. OSHA requirements for workers engaged in response 

activities are codified under the Occupational 

Safety and Health Act of 1970 (29 u.s.c. 651). The 

relevant regulatory requirements are included under: 

0 Occupational Safety and Health Standards (General 

0 

Industry Standards) (29 CFR PArt 1910). 

The Safety and Health Standards for Federal 

Service Contracts (29 CFR Part 1926). 
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The Shipyard and Longshore Standards (29 CFR 

Parts 1915, 1918). 

Recordkeeping, reporting, and related regulations 

(29 CFR Part 1904). 

b. Historic Sites, Buildings, and Antiquities Act (16 

u.s.c. 461). 

c. National Historic Preservation Act, 16 u.s.c. 470. 

Compliance with NEPA required pursuant to 7 CFR Part 

650. Protection of Archaelogical Resources: Uniform 

Regulations -- Department of Defense (32 CFR Part 

229, 229.4), Department of the Interior (43 CFR Part 

7, 7.4). 

D.O.T. Rules for the Transportation of Hazardous 

Materials, 49 CFR Parts 107, 171.1-171.500. 

Regulation of activities in or affecting waters of the 

United States pursuant to 33 CFR Parts 320-329. 

The following requirements are also triggered by Fund

f inanced actions: 

• 

• 

• 

Endangered Species Act of 1973, 16 u.s.c. 1531. 

(Generally, 50 CFR Parts 81, 225, 402). 

Wild and Scenic Rivers Act, 16 u.s.c. 1271. 

Compliance with NEPA required pursuant to 36 CFR 

Part 297. 

Fish and Wildlife Coordination Act, 16 u.s.c. 661 

note. 

Fish and Wildlife Improvement Act of 1978, and 

Fish and Wildlife Act of 1956, 16 u.s.c. 742a not 
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° Fish and Wildlife Conservation Act of 1980, 16 

u.s.c. 2901. (Generally, 50 CFR Part 83). 

• Coastal Zone Management Act of 1972, 16 u.s.c. 

1451. (Generally, 15 CFR Part 930 and 15 CFR 923.45 

for Air and Water Pollution Control Requirements). 

OTHER FEDERAL CRITERIA, ADVISORIES, GUIDANCES, 
AND STATE STANDARDS TO BE CONSIDERED 

1. Federal Criteria, Advisories and Procedures 

0 

0 

• 

0 

0 

0 

• 

Health Effects Assessments (HEAs) 

Recommended Maximum Concentration Limits (RHCLs) 

Federal Water Quality Criteria (1976, 1980, 1984) • 

Note: Federal Water Quality Criteria are not legally 

enforceable. State water quality standards are legally 

enforceable, developed using appropriate aspects of 

Federal Water Quality Criteria. In many cases, State 

water quality standards do not include specific numerical 

limitations on a large number of priority pollutants. 

When neither State standards nor MCLs exist for a 

given pollutant, Federal Water Quality Criteria are 

pertinent and therefore are to be considered. 

Pesticide registrations. 

Pesticide and food additive tolerances and action levels. 

Note: Germane portions of tolerances and action levels 

may be pertinent and therefore are to be considered in 

certain situations. 

Waste load allocation procedures, EPA Off ice of Water . 

Federal sole source aquifer requirements. 
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• Public health basis for the decision to list pollutants 

as hazardous under section 112 of the Clean Air Act. 

• 

• 

0 

• 

• 

0 

0 

0 

0 

0 

EPA's Ground-water Protection Strategy • 

New Source Performance Standards for Storage Vessels 

for Petroleum Liquids. 

TSCA health data. 

Pesticide registration data • 

TSCA chemical advisories (2 or 3 issued to date) • 

Advisories issued by FWS and NWFS under the Fish and 

Wildlife Coordination Act. 

Executive Orders related to Floodplains (11988) and 

Wetlands (11990) as implemented by EPA's August 6, 1985, 

Policy on Floodplains and Wetlands Assessments for 

CERCLA Actions. 

TSCA Compliance Program Policy. 

OSHA health and safety standards that may be used to 

protect public health (non-workplace). 

Health Advisories, EPA Office of Water 

2. State Standards 

• 

• 

0 

• 

State Requirements on Disposal and Transport of 

Radioactive wastes. 

State Approval of Water Supply System Additions or 

Developments. 

State Ground Water Withdrawal Approvals. 

Requirements of authorized (Subtitle C of RCRA) State 



• 

• 

• 

0 
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hazardous waste programs. 

State Implementation Plans and Delegated Programs 

Under Clean Air Act. 

All other State requirements, not delegated through 

EPA authority. 

Approved State NPDES programs under the Clean Water Act . 

Approved State UIC programs under the Safe Drinking 

Water Act. 

Note: Many other State and local requirements could 

be pertinent. Forthcoming guidance will include a 

more comprehensive list. 

J. USEPA RCRA Guidance Documents 

• Draft Alternate Concentration Limits (ACL) Guidance 

A. EPA's RCRA Design Guidelines 

l. Surface Impoundments, Liners Systems, Final Cover and 

Freeboard Control. 

2. Waste Pile Design - Liner Systems. 

J. Land Treatment Units. 

4. Landfill Design - Liner Systems and Final Cover. 

B. Permitting Guidance Manuals 

l. Permit Applicant's Guidance Manual for Hazardous waste 

Land Treatment, Storage, Disposal Facilities. 

2. Permit Writer's Guidance Manual for Hazardous Waste 

Land Treatment, Storage, and Disposal Facilities. 

3. Permit Writer's Guidance Manual for Subpart F. 

4. Permit Applicants Guidance Manual for the General 

Facility Standards. 
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s. Waste Analysis Plan Guidance Manual. 

6. Permit Writer's Guidance Manual for Hazardous Waste 

Tanks. 

1. Model Permit Application for Existing Incinerators. 

8. Guidance Manual for Evaluating Permit Applications 

for the Operation of Hazardous Waste Incinerator Units. 

9. A guide for Preparing RCRA Permit Applications for 

Existing Storage Facilities. 

10. Guidance Manual on closure and post-closure Interim 

Status Standards. 

c. Technical Resource Documents (TRDs) 

1) Evaluating Cover Systems for Solid and Hazardous Waste. 

2) Hydrologic Simulation of Solid Waste Disposal Sites. 

3) Landfill and Surface Impoundment Performance Evaluation 

4) Lining of Water Impoundment and Disposal Facilities. 

5) Management of Hazardous Waste Leachate. 

6) Guide to the Disposa~ of Chemically Stabilized and 

Solidified Waste. 

7) Closure of Hazardous Waste Surface Impoundments. 

8) Hazardous waste Land Treatment. 

9) Soil Properties, Classification, and Hydraulic 

Conductivity Testing. 

o. Test Methods for Evaluating solid waste 

1) Solid Waste Leaching Procedure Manual. 

2) Methods for the Prediction of Leachate Plume Higrat1on 

and Mixing. 
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l) Hydrologic Evaluation of Landfill Performance (HELP) 

Model Hydrologic Simulation on Solid Waste Disposal 

Sites. 

4) Procedures for Modeling Flow Through Clay Liners to 

Determine Required Liner Thickness 

5) Test Methods for Evaluating Solid Wastes 

6) A Method for Determining the Compatibility of Hazardous 

wastes 

7) Guidance Manual on Hazardous Waste Compatibility 

4. USEPA Office of water Guidance Documents 

A. Pretreatment Guidance Documents 

l) 304(g) Guidance Document Revised Pretreatment Guidelines 

(3) Volumes) 

B. Water Quality Guidance Documents 

1) Ecological Evaluation of Proposed Discharge of Dredged 

Material into Ocean Waters (1977) 

2) Technical Support Manual: Waterbody Surveys and 

Assessments for Conducting Use Attainability Analyses 

(1983) 

3) Water-Related Environmental Fate of 129 Priority 

Pollutants (1979) 

4) water Quality Standards Handbook (1983) 

5) Technical Support Document for Water Quality-based 

Toxics Control. 
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c. NPDES Guidance Documents 

1) NPDES Best Management Practices Guidance Manual (June 

1981) 

2) Case studies on toxicity reduction evaluation (May 1983). 

o. Ground Water/UIC Guidance Document 

1) Designation of a USDW 

2) Elements of Aquifer Identification 

3) Interim guidance for public participation 

4) Definition of major facilities 

5) Corrective action requirements 

6) Requirements applicable to wells injecting into, 

through or above an aquifer which has been exempted 

pursuant to Sl46.104(b)(4). 

7) Guidance for UIC implementation on Indian lands. 

s. USEPA Manuals from the Off ice of Research and Development 

1) EW 846 methods - laboratory analytic methods 

2) Lab protocols developed pursuant to Clean Water Act 

S304(h). 



Bischar.ge of Wastewater from CERCLA 
Sites into POTWs 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. zo•so 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Discharge of Wastewater from C~RC les into POTWS 

Henry L. Longest II, Director 
Off ice of Emergency and Remedi a lnse 

Rebecca Hanmer, Director ~ l~~ 
Off ice of Water Enforceme~t and Permits 

Gene A. Lucero, Director~ A, Luctz.ro 
Off ice of Waste Programs Enforcement 

Waste Management Division Directors 
Regions I - X 

Water Management Division Directors 
Regions I - X 

A number of emergency removals and remedial cleanup actions 
under CERCLA will involve consideration of publicly owned treat
ment works (POTWs) for discharge of wastewater. The currant 
off-site policy (issued on May 6, 1985) does not address the set 
of concerns and issues unique to POTWs that must be evaluated 
during the Remedial Investigation and Feasibility Study (RI/FS) 
for discharge of CERCLA wastewater to POTWs. 

Recently, we have had meetings with representatives of the 
Association of Metropolitan Sewerage Authorities (AMSA) to discuss 
technical and policy concerns related to the POTW/CERCLA issue. 
This memorandum is to highlight some of the major points under 
consideration which were shared with AMSA at their recent Winter 
Technical Conference. The Agency intends to develop policy on 
the use and selection of POTWa for CERCLA wastewater. Your 
comments are sought on the proposed criteria aet forth herein. 
These criteria may be useful in evaluation of PO'TWs for response 
actions (fund financed or responsible party financed) to be taken 
in the interim. 

our position ia that no CERCLA discharges to a POTW should 
occur unless handled in a manner demonstrated to be protective 
of human health and the environment. Full compliance with all 
applicable requirements of the Clean Water Act (CWA), the 
Resource Conservation and Recovery Act (RCRA), and any other 
relevant or appropriate environmental statutes will be necessary • 
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The national pretreatment program, under the Clean Water Act, 
requires an analysis to determine whether the discharge of an 
industrial user of a POTW may pass through the POTW to cause 
receiving water quality problems or may interfere with POTW 
operations (including sludge disposal). If the analysis suggests 
that limits on the industrial user's discharge are needed to pre
vent pass through or interference, local limits or other safe
guards, as necessary, must be established by the POTW and/or the 
NPDES permitting authority. The national pretreatment program 
requirements apply to the introduction of all non-domestic 
wastewater into any POTW, and include, among other things, the 
following elements: 

o Prohibited discharge standards - prohibit the intro
duction of pollutants to the POTW which are ignitable, 
corrosive, excessively high in temperature, or which 
may cause interference or pass through at the POTW. 

o Categorical discharge standards - include specific pre
treatment standards which are established by EPA for the 
purpose of regulating industrial discharges in specific 
industrial categories. 

o Local limits - where no categorical standards have been 
promulgated or where more stringent controls are necessary. 

PO'I'Ws under consideration as potential receptors of CERCLA 
wastewaters may include those POTWs either with or without an 
approved pretreatment program. POTWs with an approved pretreat
ment program are required to have the iiie"Ciianisms necessary to 
ensure compliance by industrial users with applicable pretreatment 
standards and requirements.* POTWs without an approved pretreat
ment program must be evaluated to determine whether auff icient 
mechanisms exist to allow the POTW to meet the requirements of 
the national pretreatment program in accepting CERCLA. wastewaters. 
As noted above, pass through and interference are always prohibited, 
regardless of whether a POTW has an approved pretreatment program. 
POTWs without an approved pretreatment program must therefore 
have mechaniSllls which are adequate to apply the requirements of 
the national pretreatment program to specific situations. 

*POTWs with approved pretreatment programs must, among other 
things, establish procedures to notify industrial users (IUs) of 
applicable pretreatment standards and requirements, receive and 
analyze self-monitoring reports from IUs, sample and analyze 
.industrial affluents, investigate noncompliance, and comply with 
public participation requirements. 
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Determination of a POTW's ability to accept CERCLA wastewater 
as an_altarnative to on-site treatment and direct discharge to 
receiving waters must be made during the Remedial Investigation/ 
Feasibility Study (RI/FS) process. During the remedial alternatives 
analysis, the appropriateness of using a POTW must be carefully 
evaluated. Water Division officials and their state counterparts 
should participate in the evaluation of any remedial alternatives 
recommending the use of a POTW, and should concur on the selection 
of the POTW. 

If an alternative considers the discharge of wastewater from 
a CERCLA site into a POTW, the following points should be evaluated 
in the RI/rs prior to the selection of the remedy for the site: 

o The quantity and quality of the CERCLA wastewater and its 
compatibility with the POTW (The constituents in the 
CERCLA wastewater must not cause pass through or inter
ference, including unacceptable sludge contamination or 
a hazard to employees at the POTW1 in some cases, control 
equipment at the CERCLA site may be appropriate in order 
to pretreat the CERCLA discharge prior to introduction to 
the POTW). . 

o The ability (i.e., legal authority, enforceable mechanisms, 
etc.) of the POTW to ensure compliance with applicable 
pretreatment standards and requirements, including monitor
ing and reporting requirements. 

o The POTW's record of compliance with its NPDES permit 
and pretreatment program requirements to determine if 
the POTW is a suitable disposal site for the CERCLA waste
water. 

o The potential for volatilization of the wastewater at the 
CERCLA site and POTW and its impact upon air _quality. 

o The potential for groundwater contamination from trans
port of CERCLA wastewater or im.poundment at the POTW, and 
the need for groundwater monitoring. 

o The potential effect of the CERCLA vastewaters upon the 
POTW's discharge as evaluated by maintenance of water 
quality standards in the POTW's receiving waters, 
including the narrative standard of •no toxics in toxic 
amounts•. 



- 4 -

o The POTW's knowledge of and compliance with any applicable 
- RCRA requirements or requirements of other environmental 

statutes (RCRA permit-by-rule requirements may be trig
gered if the POTW receives CERCLA wastewaters that are 
classified as •hazardous wastes• without prior mixing 
with domestic sewage, i.e., direct delivery to the POTW 
by truck, rail, or dedicated pipe: CERCLA vastewaters are 
not all necessarily considered hazardous wastes: case by 
case determinations have to be made). 

o The various costs of managing CERCLA wastewater, including 
all risks, liabilities, permit fees, etc. (It may be 
appropriate to reflect these costs in the POTW's connection 
fees and user charge system). 

Based upon consideration of the above elements, the discharge 
of CERCLA wastewater to a POTW should be deemed inappropriate if 
the evaluation indicates that: 

o The constituents in the CERCLA discharge are not com
patible with the POTW and will cause pass through, inter
ference, toxic pollutants in toxic amounts in the POTW's 
receiving waters, unacceptable sludge contamination, or a 
hazard to employees of the POTW. 

o The impact of the transport mechanism and/or discharging of 
CERCLA wastewater into a POTW would result in unacceptable 
impacts upon any environmental media. 

o The POTW is determined to be an unacceptable receptor 
of CERCLA vastewaters based upon a review of the POTW's 
compliance history. 

o The use of the POTW is not cost-effective. 

If consideration of the various elements indicates that the 
discharge of CERCLA wastewater to a POTW is deemed appropriate: 

o There should be early public involvement, including 
contact with POTW officials and users, in accordance 
vith the CERCLA community relations plan and public 
participation requirements. 

o The NPDES permit and fact sheet may need to be modified 
to reflect the conditions of acceptance of CBRCLA vaste
watersr permit modification may be necessitated by the 
need to incorporate specific pretreatment requirements, 
local limits, monitoring requirements and/or limitations 
on additional pollutants of concern in the POTW's dis
charge or other factors. 
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P~licy to be developed in the future vill apply to all 
removal, remedial, and enforcement actions taken pursuant to 
CERCLA and Section 7003 of RCRA. We would appreciate your feed
back on this memorandum and any experience in the use of PO'rWs 
for CERCLA removal or remedial actions that you have to offer. 

If you have any co11111lents or questions on this issue, please 
aul:nit written comments to the vorkgroup co-chairs: Shirley Ross 
(FTS-382-5755) from the Office of Emergency and Remedial Response, 
or Victoria Price (PTS-382-5681) from the Office of Water. 

cc: Ed Johnson 
Russ Wyer 
Tim Fields 
Steve Lingle 
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DEPAA'TllEHT OF l.A80A 

QccupadONt s.tety Ind H..nn 
Admln .. tndan 

29 CFA Part 1910 

(Dodi .. No. S-710I 

Hmrdaua Wat• Openllona Ind 
Em.,.,.ency AftPGftM 

AGEIC'r. Occupational Safety 111d 
Health .Adm1m1tnlioa: Labor. 
.acnaec lntenm final nala. 

SUllllAllT: Thi1 intanm linal nde 
amend• the Occupadonal Satecy and 
Hnllh Adnwu11radoa (OSHAI 
standanb for bazardou1 matenala in 
Subpan H of Z9 CFR Put 1910 by addlq 
a new t l9t0.l2D caataaniq employ" 
pratactioa reqwnmeau for warker9 
en1alf8d in hazardous wait• operadDDS 
indudlq emerpm:y rl!l'"911M to 
hazardau1 1ub1taace iacideata. 

Coverap mdude1 employaea 
involved in rnpoun covered by the 
Comprehena1vtr EDVU'OameataJ 
Responae. Campeuadoa aad UabWty 
A.ct of 1980 ae amended (CERa.A ar 
'"Superfund" ActJ [Pub. L. 91-110. 4Z 
U.S.C. 9601.et 8t1q. M Stat 2717'1 ncla u 
clean-up of buardau wa1te atn. 
certain bllZal'dou ••••• a,endau 
conducted under the Resourc:e 
CamerYadon aad Recovery Act of 1978 
u amended CRCKAJ (Pllb. L M-Ua. a 
U.S.C. 8901 et uq. 90.Stat 2"111. aad 
eme"leacy rapoue to lacidml8 
involYUlf lhe budlillf..prnceuin1 aad 
1ra111,anadaa of huudaaa lab1tallceL 

The issaance of tbia latenm 8m1 rule 
i1 mandated by eac:don 1211(•1 al the 
··superfuad Ameadmmta and 
Reauthorization Act of 1911"' (SARA) 
(Pub. L. .... ,. lh larutm 8aa1 Nie 
w;JI rqu.lale employee Mf•IF' aad bilaldl 
at hazardau wa1te 01*8dau llld 
during emerpacy NSpDDM to 
hazardous sub1t111ce incidents aatll a 
ftnal standard. abo maadarad by MCtlaa 
1Zll of SARA. ia luaad by OSHA and 
becomn eifec:Uve. 111e Bal OSHA 
standard al10 mandated by Medan 121 
of SAM ia lha nbiec:t of a Nodca of 
Propoeed RulemaJdas wllida will .. 
pubU.hed shonly. 
DATU: ln18rim ftlle eft'ICllft 0.:..IMr 
19. 1988: YUtou ltart-ap dac.. lln9· 
beaa e1tabll1bad la pananpla (p) of tbe 
standard. The lacarpondaa by 
reference of cenaia pahllcadDDS listed 
in the repladana la ap1'f0Yed by th• 
Olnctor of the Fedaral R8p.lter u of 
Oec11111ber 19, 19811. 
"°" llUnMmll ......... "°"ca.TACT: 
Mr. fames F. Fo1ter. U.S. Oepanmeat of 
Labor. Occupadonal Safety md Health 
Admmi1craaoa. Dlvtaioa of Co1L1111Der 

.Alfa1n. Room S-4220. ZOO Con1111ucian 
Avenue. NW .• Wuhm!Jton. DC :o210. 
~z-523-11151. 

Thia 1nlenm nnal rule Wal prepared 
by .Michael 8. Moore and Chappell D. 
Pierce. Directorate of Safery S1and1rd1. 
Office of Fire Protection En1meenn1 and 
Sy111m1 Safaty Standards. (Z02J 5%3-
7225. 
SU"'8111UfTUY INPORllAnate 

I. Backpou.ad 
On October 17. 11188. Iha President 

s11p1ed into law lhe ··superfund 
Amendments and Reaulhonzalian Act 
of 19118°0 (SARAI (Pub. L. 99-o199f. Aa 
pan of SARA the Secretary of Labar 
(""Secretary'"J ia directed to i••u• an 
intenm final nda within eo daye after 
Iha dale af enacmnmt. whic:b ls ta 
provtda no In• pratacdan far warken 
en1a11ed ua cavend oparadona than th• 
pro1ecdon1 contained in the 
Eavtronmental Protacdoa Apacy'1 
(EPAJ, '"Health and Salecy Raquintmenta 
for Employeee Eaaaaed in Field 
Acavtbes" manual (EPA Order H4CU) 
dated 1981 a.ad the exi1dq OSHA 
staadarda under Subpan C of 21 CPR 
Pan 19211. SARA abo directs die 
Secntary to i11ua. Wlthm aaa year. a 
final standard uadar Hedaa e(bt of the 
Occupaaaaal S.Cetp and Heallb Act of · 
1970 for the health and safetp of 
employees e111a1ed la hazardau wail• 
openlioa&. SA1tA further indicate• that 
certain speciftc anaa of employee 
protacdaa (Le. medical surveillaace. 
pananal protective aquipmear. ll'liain&o 
and otben) contained in Medon 128(b} 
are nilevaar ta protact empJoy ... 
eqapd la huardou wa11e opaad0a&. 

The latenm 8aa1 nde luaad today 
bacamn effacUYe lmmediafaly and wtll 
remaia in effact until oaa year after · 
luuaace of die 8nal OSHA. standard. 
wmcb wdl be paopoted lbonly. 
Calll)n81 baa clauly dlractad la uc:daa 
t28(e) that lhne latarim 8aal naln 
became effectin apaa ilnance ud the 
slaadard providn th!a. lmplamaatadaa 
is to commence lmmadiatel:y. bowner. 
various 11an-up datn an Mt fonb ID 
panppb (pJ of the 1taadard wldcb 
recapma that full lmplementadaa 
caaaot be completed immadfataJ:r Cur 
1G1De provil1oaa. la addition OSHA wtlL 
of c:aurH, nicapm pwater leaibWt:r 
coaacniata la Iha ftnt three maatb8 of 
the standard and tab tboM coulniam 
into accouat ilr eaforcemmL 

This iatenm ftnal nde ha• baea 
adopted from Iha laquqa of the EPA 
manual mdtlad NHeallh ad Safety 
Reqwntmaau for Emplo:r ... Eq.qed In 
Fteld .AcdV1tia1'" (11181J and the laapqa 
of OSHA.'s 1afety and healtb standards 
in Subpan C of Z9 CFR Put 1aza. Th• 
in1enm ftaal nale alao coataJu laapqe 

-
laken from vanou1 docwaen11 • 
ellher 101ndy or solely by lhe EPA. 
OSHA. lhe U.S. Coa1t Cuard. and Iha 
Nauonal ln1111u1e for OccupatJonal 
Safety and Health (NIOSH). OSHA haa 
speafically used Iha 1aint OSHA/F:PA/ 
USCC/NIOSH dacumant entitled. 
'"Occupational Safety and Hnllh 
Guidance Manual far Hazan/au Wcut• 
Site A.ctmtie8 ··(Preamble Refenmce 8). 
as an oudine in prepanna this Interim 
rule. Thi• four a1ency maaual bu baaa 
developed as a result af the 
collaboralive effort• of profn1ional9 
repre1en1U19 1he four apndeL The• · 
profe111onal1. who an kaowlqaable 
1n hazardou1 waste operations. worked 
with aver 100 experts and orpaiadcma 
ua Ille development of tile criteria 
contained in lhls maauaL The manua.l 
WH published in October 1915 and la 
public Ulformadoa. The maaaal la a 
1111danc:e document far maaaaen 
respan11bla for occupational safety and 
health propu11 al inacdve buardoa 
waste sales. The manual ia lateaded tor 
use by aovemment ofBdals at all lavel9 
and conaacton uavolved widl 
hazardous wa1te oparadam. Th• 
manual proV1de1 aan•ral pidance and 
i1 intended ta be ued a1 a prallminuy 
bHaa for developtq a 1paci8c baalth 
aad safety propam tar huardaw ., 
oparaaaaa. Funlrer the major sar 
area• U.tad in SAJlA secdaa t.za.. 
nearly ideadcal to th••• major cball'...n 
lbted la the manual. 

Canare11 indicated that niaaaaably 
campreheaaive·pratactiaa waa intended 
Car employees at hazardou wute 
opendom. as dlsc:u.ssad below. c:averiq 
more than the minimum reqainmenll 
spaafied in lhe EPA manual (EPA Order 
1440.ZJ md Subpart C of Z1 CPR Put 
19%8. In llpt of the short pariad of tlm9 
CalllJl'ft• dlrec:tad for ia1uaace of tldl 
standard. OSHA'• utillzadoa of 
recopazed soun:u of pidaac:e whicla 
have bean created by uperi. la die an• 
and uUllzuq the resaarcea of relevant 
a1eacie1 la appropriate. · 

ID view of the bnefperiad pvaa for 
the Issuance of tbia dacumaaL it lllSIJ be 
11eca11ary ta l11ue mmar carrec:dom in 
the aaar future. 

a. summarr aad Elqllaaadmi o1 die 
Slalldard 

Parrlll'flph (a}-Scof». Applimtion. anti 
D•;imuon8 

ID paral)nph (al(tJ. St:ap•. OSHA hu 
defined the scope of the standard la 
include: 

(I) Hazardous sub1taaca ru,aue · 
operaltom under the Campnihamiv• 
Envuunmental Response. 
Compaasa11on. and U.billty Act c 



Federal R.,,Paler I Vol. 51. No :?-1-4 I Friday. December 19. 1988 I Rules and RefJU!alians 

.., amended rCERCLAI including inillal 
1nves1111111ons at CERCLA silea before 
1he presence or absence of hazardou 
subS111nces has been ascena1ned: 

Iii I Ma1or corrective ac1lons taken 1n 
c!c:an·up opPranons under lhe Resource 
Conservanon and Recovery Act of 1978 
as amended IRC..~I: 

(Iii! Operations involving hezardou1 
waste s1ora9e. disposal aad treetmenl 
fac1h1tes r~llued under 40 CFR Parts 
Z«M and Z85 pursuant to RCRA except 
for small quanuly generaton and lho1e 
employers wuh leu than 90 daya 
accumulanon of hazardou1 wastes aa 
defined 1n 40 CfR Z&Z.34: 

(1vl Hazardous wHte operations 11tes 
thal have been designated for clean-up 
by state or local sovemmenral 
aulhontles: and 

(vi Emerpncy responsw opentiam for 
releases of or 1ub11annal lhreara of 
releases of hazardou 1ub11ancn and 
post-emef!ency response operadona to 
such releases. 

Thus 1h11 standard will caver 
hazardous waate dean-up operaliom at 
CERCIJ\ Illes. RCRA 11le1. emerpncy 
response sites and tho1e sales 
desipaled by Stale or local 
sovemmenla. It W1ll also cover other 
hazardous waste operabona. sucb H 

storage. disposal or treatment of 
hazardou1 waste at RCRA facillUn. 

OSHA believes that CanareH 
intended the interim rule ta have e 
broad scope and appllcadoa. Tbi1 i• 
1ndlca1ed by the lepslative intent aa 
rc:ilected in tbe language of SARA. The 
language of section 1Z8(e) expUdtly 
stares thal the Secretary ·shall isaue 
1nrenm final regulatlam under lhia 
sectJon ..... (emphasis supplied). ·uar 
1h11 section"' refen ta the entin aactioa 
128 uf SARA. And. u previously noted. 
sect1on. l28(at mandates aafety aad 
health standanls far lhe pratlClloa.af 
employees enpged la hazardau waal• 
operarlan1. Thus. OSHA beUn• 
ConwreH intended lhe interim ftnal ruJa 
to mirror section 128 and prcmda 
protective provi11ona ta employen 
en1a11ed in hazardou1 wait• apendona. 

The argument Is buttretHd fanber by 
the fact that sec:dan 1Zll(•t alal89 dull 
the 1ntenm Rnal rule sball praYida no 
11111 ( empha11a added) psollClloa for 
workel'9 employed by c:aalnCIGD ud 
emel'lenc:y l'lllponae worken Iha tbe 
protecbon con1ained In lba 
EnY1ronmental Pra1ect1on ApncJ 
Manual ·Health and Safety 
Requuements for Employ ... En1a1ad la 
Field Activutes"' and exntns sraadarda 
under Subpan C of 29 CFR Pan 18211. 
The two scnarce• cled in 1ecdon 1211(et 
are not a limatadon on the ICOpe of the 
inrenm ruJe. Rather. thi• languap 
establishes the m1n1mwn amount or 

prolec11vl! provmon1. with Iha broad 
parameren or employee protection 
dehnea1ed by 1he remainder of tectlon 
1:?8. 

11111mterprerauon11 reinforced 
because SARA 11 a free11andln1. 
statutory provu11on and nor an 
amendment lo CERCIA lhe dear 
Conip11111onal intent lhen is to provide 
procecuon 10 employees whenever they 
deal w11h hazardous wastes. 

The hazards an employee races al a 
RCRA. CERCLA. or emel'lency responM 
site are Iha same hazards. The nslc of 
exposure is to 1he same typn of 
hazardoua substances. the scape of the 
re~atton fulfilla the Congres11onal 
mandate: to 1ffec11vely provide for 
employee health and safety at 
hazardou1 waste operaaoaa and 
ema11ency respon•• 111cidan1L 

A.t 1ndicnred in. the applicadoa 
provt11ona. dlfl'erenr provi1icma of lba 
standard apply to clean-up opandone. 
regular hazardoue we1te operadou and 
emef1t!ncy respon1e to take into accauat 
relevant difference•. 

Further the tena "hazardaua WHla 
operation" ia uaed in. section 128(•) of 
SARA. "Hazardou.1 wa11a· i• alla a 
term ued in RCRA and tban la aa 
1ndlca11oa from SARA or 118 1-pladYe 
history tbat RCRA fadlld• were to be 
excluded &om coYarap by tbia interim 
rule. lhl1 i• a further reuaa why OSHA 
baa included RCRA bazardau waata 
otJanliom under the CDYel'll .. af tbi1 
interim final nde. However, 1mall 
quantity geaenton: employers who 
have la• lhan 90 day1 of hazardau 
wa1te ac:cwnulation: aacl saUd waala 
d11p0Hl opamaona which do nat 
involve huardou wute ua.aot 
covered by thil latenm 8aa1 rule.. AJao. 
employea al bazardaua wa118 liln 
who W111 aat be expoHd ar do aat baYe 
tba potaalial lo be exposed to llaardau 
suba1ancn an aot canrecl by tide 
intenm final rule. 

Emarpacy rnpon.1e employaa who 
rnpoad or will rnpond to lnc:idaatl 
lnvolvins buardau 1ubat811Ce8 an 
covered by tbi1 interim ftnal rulL PabUc 
employee• of 11ata that baYe 
agreemenra wilh OSHA uadar Mc:Uaa 111 
of tba OSH Act m111t llaaa rapladau at 
leaat a• eff'ec:nve H tb8M ta protect 
public employen. 

Municipal or other sanitary leadftll• 
tbal handle damaadc wul89 an aat 
covered. Similar wa•t• papar or .:ap 
metal oparadom an geaenlly aat 
covered becau1e of lbe type of wutn 
lbay handle. But they could be COYend 
if they have dean-up• for or baadl• 
hazardous WHla meeaq Iha 1cape 
pn>Y11101U of Iha standard. 

Operaaon1 W1tb no expoaar9 to oa-
11 te hazardous sub11ancaa. La.. road 

building for 111e accas1. con1tnu:daa of 
on·s11e or the selllRJI up of temporary 
ractlit1es 1n the clean zone or the claaun 
of a RCRA sue 1nvolv1n11 the bwldlnt of 
a clay cap over hazard wa•1e1. an 
considered to ba con1trucdon acttvtlla• 
covered by the standard• i11 ZI CfR Pan 
1928. 

The scope and application pravt1iom 
carry our the intent of Canan•• aad an 
cons111ent with good occupedonal 
sarery and health policy. Employ ... 
perfonnin1 dean-up operationa under 
CEilCIJ\. RCRA (carrecdYe acdaaaJ aacl 
po11 emel'llllcy respon1e. pnenlly 
those employee• likely ta have the 
h11Ji1e11 expo1ure1 to hazardoua 
1ubarance1 over a lanpr period. an 
covered by virtually all the pravilfau al 
the rule. Emplayaea expaaed lo 
bazardou1 waataa la roada• RCRA 
bazardau.1 waate aparadoll-. who an 
regularly axpaaed la hazardau wu• 
but in a more caall'alled ea.U011111m1t. 
an covered by the man limited 
requuemen11 af puaarapb Cot of tba 
intenm ru181 nde. Emaqenq rnpaua 
workel'L expoMd uully for tbCllt 
penoda te often llllknown but polliblf 
bip level• of bazardaua 1Ub1•a!!CM 
have 1pec:dlc pravtaiau •NCtad 
tow..U dda silWldoll. 

ID pangrapb (a)(ZJ. AppDmdo~ 
OSHA dn1pa11a tbe reqainmata 
which apply ta th• apeclflc wade 
ac:Uvttia c:aYend by tlda latartm Baal 
rule. The requirement• set forda la 
parappb (lt af tbi• Medan sped.flcally 
apply ta tbe work coaducted bf 
emarpncy mpaue penoaael. lacla u 
&r. fipten. emerpncy medical 1J9181D 
(EMS) amplayea aad pollc& .... Ill., 
re1poad to bazardaUI 1ubatum 
lnddaau. 

The reqairemanla 1et fortb ID 
parappb (o) af tlU alCllml tped8cally 
apply to th• hazardaaa wut• operadam 
at RCRA tit• which an laYOJwed Ill 
dl1poaal. ll"eatmmt. 1torqe aad 
bandllq of huudou wHt& 'l1le 
exclmion of small qaaadty apantan 
and Ina tban 90-d.ay ac:cumulaton 
exclud .. &om cavanp by tile iatedm. 
ruJa operaton 1ucb u dry claaaen uu1 
pa •latiou which came witbla Ihm 
pumaw of RCRA baa an aatU-.... 
wait• a,enton ia Iba nanul manfnl 
af tbe tarm. 11ae apprmdmatalJ .um 
RCRA sitn wb ... reaacmably lup 
qu.andtln of hazardous waatll an 
rep.larly budled. traatad aad 1cond 
an covered by tbe rulL nm nflacta tbe 
19111ladva mtaat. meell tba anul 
m•8111111 of bazardou waala crp91'8dom 
and covar1 tbe type of aaf•tF and llealtb 
bazarda Iha& tbi• regulation la d..tpad 
ta canll"OL 
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Moat of the requanmen .. of the 
1n1enm nale apply 10 deaa-up acdY1tlee 
of hazardous subarancea or hazardoua 
wHtn at CERCU siles. corncnve 
action• at RCRA 11te:1. and cleaa-up 
opera non• of hazardous sub1cancaa at 
eme11ency 1ncadenta alter 1me1:1J911cy 
respon1e penoMel have concluded 
:heardubes. 
n. employer mull alao comply with 

the standards m Z9 CFR Pana 1910 ud 
19ZB. H well H with the requinmm .. 
specifically covered ia tbia tncerim rale. 
lf there 11 a condict or overlap. the mon 
protective praY1a1ana an ta apply. Slace 
tJu1 1ntenm rule do .. nol cover all of the 
hazards present al hazardous w .. 1e 
openaonL other OSHA slandarda ia 
Puts 1910 aad 19Zll apply al-. Other 
OSHA 11andarda cover many odler 
hazards. and OSHA wants to make 
clear that the other standards coadaue 
ta apply. Af10. hazardo111 waste 
opentan who arw not W1thin tha scape 
of tJua 11andard arw covered by ma Puu 
1910 and 19211 standards. 

ln panlJl'llph (•1(3J, Dt1Pn1dan& 
OSHA bH defined venou tenm. aed 
ia du• ndemafdnt- The deilnidom Car 
bazardam 1ubetaac1t&aad baardau 
wa11n bave been takm fram.tlle lT.S 
EaY1mn.man1el Pratacdan Apacy (EPAJ 
and U.S. Departmaal af TrllmpmtadOll' 
(0011 repialiaDL Thia bu a,_ c1aa9 
ta a1nnr caaaia1aacy and C01111MlibWtJ 
becweea tbfa iatanm nde aad tile nal.n 
and repdadcma of the !PA aacl DOT. 
The remauuq defillitlau bawe bean 
taken for the moat put Cram SARA. the 
£our •1ency manual (Rafanac:e IJ or 
exiadq OSHA atud.uda. 

The 1um .... cablilbad panaiuible 
expa1ura limit'" is da&aad la 1119• 
dinctiaa .. ta the apprapdate .__of 
pratectioa aaadad ta be ac:bined. bT 
penoaal protlldive eqaipmeataad atta.r 
siaufar purpueL 

Paragmph (bJ-Cdn•raJ &lqWnlaln• 
ln panlJl'llph (b J, Ctln•ral 

rwqu1twm•na. OSHA Ht1 (cmll Car lb 
most pan a swmaary 0f~ 
which an 11'9cilied ID detail ID lata' 
panlJl'llphs. 111• pnamble dllc:aNtaa Car 
later panlJl'llpha lets rardrthe reuaa 
far the van.au pl'GTtliaal. MaDJ of 
di••• requirements uw pert of~ 
mimmum requinm1111'8 wlllcls ~ 
dinlded OSHA to INue ID MClioa IZll(e) 
of SARA. Tba EPA mllllll81 (EPA Order 
1440.ZJ referenced in NCtlon 1211(e) 
requll'H extenaave trsiDill9 aad medical 
surveillance p~. Subpart C atZfl 
CFR Pan llZL afao refenmc:ed. raqaira. 
in addition. acadeat prnoentioa 
prol)nm1(I192B.20(bJ), UM of 
appropnate pcnonaJ prutecttve . 
eq111pna0t ( 11r..a.%8J, 1&111tadan-and. 
1Uwmnaaan requirementJ (It 19211.%8 

and 19211.27). prova11on1 on 1afe 
bandlilllJ of toxic sub1tance1 (I 1928.Zl 
(bl(SJJ, precauuans 1n confined spacea 
(I 1928.2l(bl(BIJ and sundar proV1s1ons. 
Conpsa also directed additional 
prov111on1 far the propo1ed resul•tion. 
wluch are cou1dered relevant ror the 
intenm relUladaa. 111ese include 
en11neenn1 con1ral1. maximum 
1xpo1ura lim.ata and monitorinl). 
handllnlJ raquil'l!mea.., decaaWDinadan 
procedures and emerpncy respoaaa. 
Bued on this camprehenmive stahltary 
direcaon OSHA betlllftl dlat the iahnlt 
of Coal)rl!H 11 ta have emplayeni 
Implement a saf•'J aad health prairam 
that wall eddreM tha NCOpmad senous 
hazards ta emplOJ8" iavalvad ID 
haiudau waata opentfODL Tberafarw. 
OSHA baa iacarpanted the more 
important elem.en .. of Hcllon Ul(b), 
alo1111 wadi lbe mandatory prtnfsiou ar 
secdoa 128(et of SARA. lata dlla rule. 
Each seneral requirement ia panppb 
(bJ calla for employer actfoa and dincta 
the employer ta the 1pecaftc parqrapb 
of du1 nda lbat coatauui lbe dudn aa 
sreater detail. 

OSHA believes tht the• 
requiNmmna an lllCllllHrY ta aaaan 
adequate employee pratec:Uaa. to the 
known hazards fac:ad by empfoyn1. ns. 
lanpage used ill these reqalremeatm flu 
beea adapllld from die Yutou 
dacameatl llatad la die Refereace 
section ar tbf1 preamble. 

Three of lbe aubpanl)IWpm la 
parappb (bJ do not reranmc:e other 
panpplu ia the repdatlcm. Parappb 
(bJ(lJ require• the employer to develop a 
1arery and bealtb Praanlll Car buardoua 
w .. ta opendoaa. Sucb prapams an 
put of die requinmmts mandated by 
SARA far die iat8dm nde. 111u. Subpart 
C of ZI alt Part 1821 requln9111Cb a 
PfalNlll ill I tlZIUIJ(b) aad !PA Ord• 
1440.Z req1lirn lnilliftl la "saCatr plu 
daYelapmear• (Pf. 5). OSHA"a 
axpenaaca also aatablllb" that a aafety 
and bealtb prosnam i. necuaary to 
pratect employee• '° that Uzardl are 
HIHaad and caaaol prap!U an 
1y1tamatfcally laid at. Prtor OSHA 
1acdoa B(bJ bnlth standarda requjn a 
compliance plaa ta set fartb a baalth 
prapua ta protect ampfoyeaa Cram the 
bazard. 

Puqrapb (bJ(HJ ntqailn camplluce 
wath Sabp.n P of Z1 CFR Put 1128 
wlUcb c:aYel9 excavadoa. OSHA 
con1iders that tho•• provt1iau already 
apply. bu1 they an lilqled oat became 
they an paniCl&larfy important to 
monitor smar mach n:cavatlaa acdvtty 
occun on hazardous waste liteL 

Paragraph (bl(t5J reqairn empl07en 
to naafy cana-acton •ad subc:murac:tors 
of cha bazardl adnaftad by the 
employer at hazardous waste 

-
opera11on1. Sections 1%8(bl(ZJ and (•) of 
SARA indicate Conp1a"1 specific 
intereu 111 pro1ectin9 emplaye11 of 
contracton and m involv1n1 contractoni 
in lhe safe opentaan of hazardo111 wa11e 
11te1. This provasioa Haist• the 
contractor ta became awU'lr of the risb 
so that tha contracror'• employees may 
be better protected. 

Paragraph (c/-Sit11 Chamctarizatian 
and Alla/ys1s 

For an efCecUva seCecy and heeltb 
pro..-am. which Con!lftU clearly lnteada 
Car employee•. lhe employer needs to 
know rhe hazards Faced by employeee la 
order ro develop end Implement 
effecuve control meHurel. SH• 
charactenzanon provide• the 
information needed to idaatlly site 
hazard• and ta 1efec:t employee 
protecnon methods. The mon accurate. 
detailed. and comprehelllin th• 
information available about a 1ita. the 
more tha protective meenras can be 
tailored ta the achlal buuds that the 
employees may encoua.ter. Coqreu 
clearly iateaded that 1w:b a nquinmmt 
be included. Sabp.n C of ZIJ'CFR Put 
19211 referenced in 1ecdaa.1:11(•J of 
SARA requires "l'requent aad reavi· 
lmpec:Uoaa or the job 1ita" (ZI Cfl. 
1928.ZIJ(bt(ZJJ. Alaa aecdaa 1Zl(bKtJ oc 
SARA provide• far 1ite anafylia. Alla 
item #9 of the EPA maaual (EPA Order 
1440.ZJ addntlaea tbia pnctlce. 

Sita cbancterizatfaa paerally 
proceeds la three pha .. a: 

1. Prior to •it• entry. 1ather 
informadoa away Cram lbe site. coacfiact 
reconaainaace fram the site perimeter 
and conduct offlite c:baracterizatloa. 

Z. Coadact cmaita nrY•YL Dmlaa tbf8 
pbHe. rastnct lite entry oaly ta 
reconaaiHaaca penoaaeL 

3. Once the site baa been de~ 
Hfe far cammaacameat or other 
activities. caaUnue moaitoria& la 
provide aa updated IOUIC8 al 
lnfannaUaa about 1ita caadlllou. 

It 11 important ta recapize that 1lte 
cbanctenzadan la a caatbmoa prac:eaa. 
Al eacb pbaae of "le chanctertzadaa. 
lnfarmatioa aball be abtaialacl aad 
evaluated to deftae die pof81ltlel 
buards of the site. Tbla a1aaaameat 
shall brusad to dlt"f91ap a 1aCatr aad 
health plan for the next phase or Walk. 
ln addiUaa to the Canul iaformatfoa 
pthenq that take• place dariq the 
phaHa.af site chancterizadoa 
de1cnbed bere. all site penarmal slaaald 
be conatandy alert for new lafanna•" 
about 11te condftlam. Otber 
requinmentl of tbia Hc:Uaa have b 
adopted from reference a. 
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Purarraph /d>-Sit11 Cuntrol. 
As part oi lhremployen' sila safely 

and health plan. this parapph requires 
1he employer to consider sue control lo 
m1n1m1ze po1en11al contamination or 
emplovees. Several items need lo be 
considered. such as establishing work 
zones. so that employees know the 
hazards 1n different arees and will keep 
OUI o( hazardous areal when lhe 
employees· presence is not requinid. Use 
or a buddy system and goad sile 
cammun1~1ions wdl assist in l'ftCUe of 
employees who become 1111can1C10U1. 
!rapped or 01herw11e Nnoualy dlMbled 
on Site. 

Sile canlrol is especially tmpananr in 
i=me"'ency snuanons. Paragraph (d) 
descnbes the basic components of a 
prolJl'am 10 control the ac:UV1dn and 
movements of employe .. and equipment 
at a haardaus waste site. 

Several sate control prac:eduna can be 
implemenred ta reduce employee 
e.icposare 10 chemical physical 
b1olo'1cal. and safety hazards. The 
detp"ees of 11te control necessary 
depends on suet cheractensdcs. sate size. 
and the sWn>undins cammumty. The 
me control protnm should be 
established in the plannin1 stqee of a 
protect and modified based on new 
infonnadon and site a1Ht1mea11 
developed during site cbanctlrizada1L 
The appropnate sequence Car 
implementing these meeauns should be 
detennlned on a site-specific ba1ia. In 
many cases. i&. will be necessary to 
implement several measures 
s1mul1aaeously. 

The text used In !his parasnpb hu 
been adapted Cram Reference e. Item I 
or the EPA manual (Order 1440.ZI 
indicates the need for this. la addition 
Subpan C of 29 CFR Part 19211 prawtdn 
for rqular inspctetion of Jab 8itn so 
hazards on lhe sile can be coatraUed. 

Paragraph (•J-Trainin1. 
The lntenm ftnal ntle lndudn 1peciftc 

provi11on1 for Initial and reriew traialq 
of employees before they ue permitted 
10 engage in hazardoua west• opentlou 
that could e"pose them to.safety aad 
hHith hazards. Salb lb• EPA lll8llH1 
and 29 CFR 1928.Zl and 1921UZ refemd 
10 in secuan 128(eJ or SAM ban
tratnm1 and lnfonnadoa reqainmewts. 
The EPA maaaal hH speciSc pnniltau 
for basic. intermecilate and advanced 
train1n1- It requires 40 hours trainiD1 for 
employees :nanagm1 unconavUctd 
!'lazardou1 w111e 1ite1. Zt houn for 
employees en1a1ed in routine actiV1das 
and lZ hoW'S for 1ntennedla1e actlvtdes. 
Addattonally. scteaon 128 senerally he1 
requ1remen11 for ex1ens1ve lnliniq 
pra1rams. Th,i clear conp-eS1ional lalenl 

o( lhe 1nlenm fanal rule lr&lnlDIJ 
prov111ons 1s lo pro1r1de employees w1 th 
1he knowled11e and slull.s necessary la 
perform hazardous wasce dean-up 
operallons w11h minimal nsk lo their 
safety and health. 

The praV111ons for employees indude 
a minimum of 40 hour.t of initial 
1n11n1ct1on off the sile. and a nwlilnum 
of 3 days of actual field expeneace 
under the direct supen1s1on of a trainctd 
and expenenced supemsar. at tha lime 
of job as11pment. Thi• amount of 
traimq 11 specaftcally dincled by 
Congress for the 1ntenm final rule by its 
reference to the EPA manual whlcb 
ba11cally reqwl'ft tJua amoual of 
tra1111111 for hazardous waste opentan 
and Can1JR91 ha1 spllClflcaUy imposed 
these hour and day reqmrementa under 
secuon 128(d) of SARA Car Iba propoMd 
final standard. Then are sllpt 
differeacn between the EPA manual 
and secdon 128(cl of SARA. But they are 
1uffie1endy sllpt so tha1 OSHA believes 
it appropnace to make the interim.Baal 
rule con111tent wilb what Canan .. 
directs for the propo1ed 8uJ ntJe IO that 
employers aeed not make manor 
modificadon1 ta theU' trainln& Pf'Oll'Ull8 
after .lWo years. 

In addition tbent an often many 
hazards at a waste sate. the employee 
aeed• to be lraUled to recapiz8 the 
bazardl and apprapnate wark pnc:ticn 
lo m1n1mjp those bazard&. The 
emplay88 aJaa aeeda ta be wall trained 
in the UH of rea.,U.tors ud otber fanu 
of PP!. Wltbaul traiaiq tho• may ao& 
be u.sed effectively aad will not provtde 
adequate protection. An extemive 
traaruq prosnm ia aec:euary to acbl1M1 
lhe•• objec:Uvu. lhe puappla 
specdies theae and the olber itama 
needed for effective tnudq ta avaid 
huarda. 

Managers aad 111peniaan dinctl7 
re!lpomible far hazardous wute •it• 
operations are lo rwceive the 1a111e 
traininl .. that or employeee aad al 
least eapr additional boun of 
specialized traiaiq oa mualial 
hazardous wa1te operadona. Since these 
people u. n11pon11ble Car dlncdaa 
othere. it is nec:e11ary to eabam:e tblrir 
abiUty to-pnmde guidaace md ta make 
iafonned dedlions. Both the EPA 
manual and secUaa 1Z8(e) of SARA 
direct eipt hours of addltlaaal tniaJa& 
for supervtaan aad maaapn. 

lbe provt1iaaa also state lb.at 
employ ... shall be nttnined oa ea 
.annual ba111 on relevant matters such 
as revtew of health hazards md use of 
personal proleclive eqwpment. 
Employee• at hazardou waste 
operatlom face senoua health end 
sefery risks. Remanders are needed of 
this and of work prectices 10 avoid 

hazards. Penonal protecdv• equipmem 
provides much of thell' prolecdon. U 
there 11 no retrauun111n the u.se. care 
and maintenance of s&1d equipmenL 
such equipment 11 unlikely to be udllzed 
1n a manner to provide adequate 
pro1ecnan. The reguladoa provtdn for 
e1.n1 haur.t of annual retralninlo lbe 
EPA manual for refresher trainmt (llem 
=101 reqwn1 tbl1 amount of lniaiq. 

In all areas of trainilq. whether It be 
for general site employeea. 01Hile 
supemaon or for lhe uae of .,.aftc 
equipment. the level of tnUaiq prcmded 
need• 10 be con1i1lent wtlll llle worker's 
job Function and re1pons1billtleL n.. 
tra1nan11 mfannadan 1hould. be prnented 
clearly and. a• a funher saf.epard. 
refresher 1rauua1J should be aappUed lo 
reemphe11ze tbe lllidal traillin& aad ta 
update employen oa any aw poUda 
or procedures. 

A le•• detaded traiafq plUYt1toa la 
prov1ded for employeea warkinf et 
routine opendoa on RCRA 1itea. thoee 
sues will have more stable worldas 
cand111ons and the huarcla wtU be 
belier 1dendfted md mare carefullJ 
controlled. lbenfan OSHA beUn• 
not .. extm111ve trauling ii needed ror 
thosct employen for the iatedm nle. 
OSHA 1pecifia Z4 haan far the 
nqwnd lraillln& based oa tbe EPA 
manual whlcb apecifl• dd9 ae lb. buic 
level of traiDial for mast roadne Beld 
acdVld.._ OSHA in lll•propaal 
document. will requat CDmllllllt wb•tber 
Ibis. or • greater •lllOUllt of trailda& .. 
appropriate for the penaaaeat rule. 
Paragraph flJ-i\l«lit:al Surn1iUtllft:lll 

The iaterim ftna1 rule bolb lacluda 
specific proYi1iau for basellae ad 
penadlc medical aamtaadam. 11ae EPA 
manual referred to ill secUcm 1211(eJ al · 
SAM bas '9qtlinmeat8 for bada bdllal 
or ba•llaa uni periodic: medical 
examilladom. The examiaatlona uw ta 
be provided to tboae rautlnel7 upoeed 
to hazardoua substances. lo tb .. wboae 
dudn are pbyslcally taxiq end tho• 
who routinely wear re1piratan. ID 
addition secuoa lZll(bJ proYiclu tbat 
rouane medical ex.umDadaa8 ant to be 
pravtded to worken eappd in 
buardaua waste opentloaa. Allbouala 
the laapep i• 11Jabdy dlffenat. the 
dear intent la lo provide a 
caminbeuin medical nrY9iUaaa 
prapm for emplQJ"9 qapd 111 
hazardoaa waste operatlau when It 18 
medically prudent. 

lbe parapwpb 1tata medical 
surveillance i1 ta be provtded to 
employee• who have been or ere 
•Xl'ected 10 be llX1'0Nd to baardoll8 
iub11ance1 or beelth hazards above 
est&bU1hed p1mu111ble exposure Umlt8 
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for 30 or more days in 1 t:-mon1h pertod 
or who wear re1p1n1on JO days dunn11 
the year. These are the employees who 
will be 11 grea1er health n1k and 
employees who wear re1p1ra1on need ro 
be examined ro de1enn1ne whedler dley 
c::an saiely do so as a rouune matter. 
5'1me div1din11 line 11 needed. becauH 
employees who nnl)h1 be present on a 
hazan:IOUI WHle Siie only I (ew days 8 

year or working IR ll"l!H such 81 omc11 
or the penphery whe~ upoaanrs are 
low would nol normally benefit from 
medical 1urvedlance aa th111r likely 
cwnulauve expoauns lo toxu: chamicala 
would be very low probably nal 
111JDdican1ly h1per dlan the paenl 
populauon. The EPA manual lndicahts 
some div1din9 line ia apprapnate 
becaus• 11 duecu medical sarndluce 
only ror employen "rouanaly'" 9Jq10led 

Weann9 respirators (or any part of 
each of lO daya wdlftq1111'9 medical 
surveillance because 1t mdicatn roudlle 
expaaun lo loxac chem1calL th .. 18 no 
requirement tbal tbent be 240 boun af 
respirator ue before medical 
survedlanai 11 reqwred. Simalarly bein1 
eicpo•d over established aafa lnel.a ID 
several chemicals each for leM lhaa :JO 
days but 101a1Un1 mora lhan 30 day1 pei 
year requires medical surveallaac& nu. 
indicales roubna expoaurea la 
hazardous sub1tances and alaa 
cambana11on1 of chemical.a may cau .. 
1ynerg11ac .a.cu creann1 sreatar 
health ha:r.ards than an individual 
chemical. 

OSHA baa based many of the detail.a 
of medical surveillance on its 
expenenca in i11wq health standards 
under section 8(bt of Iha OSH Act and 
as directed by sacuon 8(bl(7) of the Act. 
Conaress would be kaowladfable thal 
medical surveillance requirementa ill 
these standanl.s represent OSHA"a 
expen judgement of wbat 18 aa 
appropnala medical~ 
protnm. 

The appropriate medical lala aacl 
e:cammadons depend on the 1ab1lallee9 · 
an employee i1 expoaed to and wbetba 
the employee wean a rapintor. M 
employee• on hazardou waaht litn 
wtU be exposed lo cWl'ariq 1abataaca. 
the para&nph caa not speaftcally awi. 
the reqwnd lests. Conaequaady lhe 
para!lflpb 11a1es that the employar 
proV1da 10 the pb71lciaa illformadoa oa 
expoaurea. re1pan1ar UH. and datla cm 
the 111e. the pby1idan ia lhea to 
de1ennine the apprapnata medical 
surveillance pro1acal in 1enna of 1pac:Ulc 
test• and exanuaatiaas. By the employer 
1pecfy1n9 duties the phy1icaa al1a can 
judge whether the employee can budlr 
die arduoumeaa of lhe work. 

In 1it11adon1 whent mo1t of the 
employees 011 the nte have similar 

expo1ures the pro1ocal may be 11auJar 
for all employee1. Where different 
sroupa of employees on Iha 11t1 have 
!lub1ranlially different expoaurea. 
several differenl prorocola may be 
appropnare Car lhe sate s workers 
dependin11 on e:xpoaures. 

There are a nwnber of saun:es for 
guidance on speaflc medical 
exanunation protocols. Chapter S of 
Refel"l!nce ti pravidH sucb pidance by 
sroups of chem1cal1 Wcely to be praaant 
on a 111e. 11 refenncea other aamorttlaa. 
The manual should be supplied lo the 
physician. II i• al10 a ba1ia for die 
medical surveillance pralfl'am raquind 
by dl11 parelfl'llpb. la addition. thlli EPA 
medical man1tann9 Pl'IJll'IUll guidellaH 
referenced by the EPA manual pnmdaa 
guidance on 1paaftc pratocola. 

The p•r&IJl'llPh raquirn aa initial or 
baaaliaa medical aanunatioa aitbar 
pnor 10 the s1an up data for 9111ployeea 
who anr carrently warkiq at buardaa.a 
waata 11tes or pnor to initial a .. lflllllaDt 
10 an area where medical axamiaatioaa 
wtll be required. The purpoae ia lD take 
a detaded medical history and wbere 
poea1bla develop a health baaellae prior 
lo any expoaaree so aa lo be able la 
evaluate changes whicb may be 
connected lo hazardous 1ubataace 
1xpaaare1. In addition the initial 
examination will penmt avalaatfan ol 
whether the employn can appraprtataly 
wear respintora and whether the 
employee baa preaxistUIJ condldana 
which would malca expaaura to 
hazudou sabatancH inapprapriaht. All 
irudal exanunatian baa bnn required by 
odser OSHA health slalldarda and ia 
recommended in Refenmca a. 

na pbyeiciaa mut be informed of 
wbat type of respnton and persaaal 
pratectiYe equipmanr u employee la 
likely lo wear. the medical a•m«naUoa 
11 "to illdade appropriate te1t8 to 
"11laata dla employee"• ability' ta weu 
re111antora and PP!. 

The pbyeic:iaa wall alaa specify the 
protocol of the periodic: ... amtnadaaa. 
Tha1e may be different fram the initial 
aammadon. for example. only an 
updatlld medical biatory woald be 
required. the panodlc axami.udom an 
nqmad yearly. OSHA"Hxpariance ill 
other health studards ba1 ban that 
tbl1 i1 an apprapnata period and It la 
alao rammmeaded by Referaace a. 
EPA'• mlldical monitonq prasnm 
swdalinn era•• referenced In Iha EPA 
manual ncommenda baaellne annual 
1xam111abon generally and a termination 
exaaunauaa. II is reHonabla 10 
de1ernuna penodically whether 
n:poauna bave broqbt medical 
c:hanges1ndtoidennfycandldona 
cauaed by c!iem1cal1 11 an early stqa to 
penmt mare effective tnaanenL In same 

c1rcum11ance•. the phy11gan m. 
adv11e mare Crequenl exanunationa. 

-
Exam1net1on1 are al1a ro be prov.dad 

when Iha employee bn1UJ9 la die 
employer s anentlon lllJlll or 1ymptoma 
1ndica11n1 poea1ble 0Hrexpo1Ura ta 
hazardous sub11ancas. The employee la 
la be craanad in recopuzu11 what 
symp1om1 may indica1e 111bataacaa ta 
whacb the employee ia expaaad. 
Examples may be dlzztna .. or ralbn. 
Examaaationa ant also required. wbm 
medically 1pprapna1a. dunq 
emerpncia1 when 1xpaaan ta biabft' 
level1 ia po111ble. For example. a 
unnary phenol IHI is apprapna1e for 
employees axpoaed to hap levels of 
benzene an an emerpnc:y. 

Finally. a medical examinadoa la 
rwqwred for emplayen wba have baea 
raqwrad to have medical aamtnat1cma 
upon tarauaadon of employmaas or 
n1111ipmen.t to an ant• wban aadlcal 
axanuaadoaa an not requind. 11da la la 
decect candidom wlucb bave dll'Y81oped 
pnor lo d911anure and la l'9COllllll8lld 
by the EPA prolJl'&m. 

The medical exammadoa ia to b. 
proV1dad under die aupem111111 of a 
liceaaed phyucian. L•- the Pft9GD. lllll8t 
be qualified lo make madlcal 
judpmenta. Al provided by l8Clfar 
tl(b)(7t of the OSH Act. the emplO' 
'ta pay the co1t of the examinalior. 
addldan pro'Yi11aaa are indudad m _, 
Iha employee la aot d1acaan1ad from 
takiDlf the examaaadon. The exam la ta 
be pven at a reuoaable dma and plea. 
ll pven dtUUUJ zwplar workiq boun the 
emolayea shall rec:mve the employer's 
normal pay far that dme. If the exam 18 
pven ouwda replar worldq baan. the 
employee 1ball be pud bi.a replar 
wa1ea for the time apant takiq and 
wa1dq for tha axuailladaa. 

Tbe pbyeiclaa 11La11 make 1 nport to 
the employer of medical condltlou 
which may malce the employee at 
lncrealed risk ta work at the lite aad 
any recammaadatlau oa llmitadaaa oa 
u11 of resptraton and other PPE u • 
result of the medical condltiom. 1'b19 
wall provide pidaaca for the aafa 
employment of the employee at the site. 
the ph111cian shall not reveal dlapaae.1 
ar conditlom unnlmtad ta a1111tlormeat. 
but shall Inform th• employee dlncdy of 
tho1e condltlou and any and all 
occupationally related condldoaa. 

The medical panarapll raqulml that 
appropnata records be k81Jt ta usiat ill 
future evaluation of Iha employee'• 
bealtb. Secondanly. tbia infonnado11 
cay a1111t in naaarcb on occapatloa.al 
relaced.disHn. Racarda ahauld be kept 
pursuant to the provt11aa.a af 211 CFP 
1910.ZO. Full comldaradoa waa giYi 
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that standard to appropriate nrlendon 
penodL 

l'araslropb (g~UqJIWfllUI ConU'Dlc, 
Wor1r Pracucn.. and Pusoantd 
l'rDU!cUVlt Equ1pmt1111. 

.r\nf"n• e111enn1 • huardoua wasl9 
sne m11111 be- protected alJRUlst poteaaal 
hazards. The pullrGle af eftCUIHnDI 
conavla. _ ... pracdcn. a.ad PPE ia ta 
stueld or isolate 1ndmduala rrom Ill• 
c:heaucal. physacal and biolopc: llazards 
tllat mey btt encaantend er a ha8n!aus 
waate site. Care&! lefecdOD ad UM af 
adequ.re lllllJUleemlt caatral& wart 
prmcncet1 .ad PPE 1ilaaJd pracllCf any 
employ"' &ant healdl and m~ adnr 
heurda 111dudin1J he:&llrds to di• 
resp1ntary 1y11em. skin. eyec 1-=a 
hand-. reec. bead. body. and ..... . • 

Requaremenm af bodrSabput Cal Z9' 
CFR .Pan 1928 Uld tba.EPA llWlll.t 

· mudal9d to btt iDc:laded in m. ataclanf 
b7 Coiuire- amir ct. pauviliiaa act ... 
af penanal pntectift eqaipmmt. S.. 
for exaaqtle. Zll CFR t9'llL2ll ead la-
7(a S. 9f•lf7J and9(b)(ZJ afthEPA 
mumal. la addltta.m~OSHA 
~adou whim apply ID lwzudu• 
waa•• apenaoaa ill Zit CIR Part 1n11. 
Subpart Z ""lllirlt npoewe; to ftriau 
IOXIC: and llaardou ........ ta be 
cantraW wtdt enp1ee1mt eantrol8 iC 
feaa1bfa odhil NIM wrtJa PPlt n ... 
reqaanmeats applJ aaw tv ..,1GJ9ft 
and ..nc .. aa Superfimcl ntn 
puname 1o EPA repladeu ••aw 
Part 300. FlullJ', Conpww 1peci8ut la 
aec:aoa 1211Cb• that tbera liloald ba bod&. 
PPE aad lllllJlll~ c:aatral pnm.iau 
far Ille penaen•I final ICaaclatd. 

Para11"9pb (&J(1t b111iaJly c:anin ner 
the exi9aq reqmre111e111s al Sabpmt Z. 
OSHA rwplatad tmuc and l!rez due 
sub11aac.. .,. ,.,. btt c:eatreUm m tlul 
p91111Y11ble opaaaa lilllil II faMibl& II 
nat f .. 11bl• ch.,. 111'11' IO be caatrohtt 
W1th PPB. 

Para11"9pb (1J(ZJ pruvidn Illar tD 
acbi11¥& nrabll1hed permmaibht 
exp01Ul99 limaC. far nb..tuac:n nat 
rqulated by OSHA. die 111111IOJW ma)" 
Ulll Ill 8ppnrprial• CiOlllMa8tl• of 
enpaaenlll) c:oncrol& wart pracdcet1. 
and PPE. A• 111 ... 818' iatarim 
re~ preier!llC9 re. eqillaerilc 
callCl'OI• wherw not ainadf reqllind 
wauld not be appropnac.r.. .... al tb.
Umated dma frame af dU raplatlm 8Dd 
the frwqueat bl.abdilf la ina•ll 11116 
controle m • lbon period. In ..tdlel• If 
i• OSHA "1 Dl'llft1111C9 thitr dde ta 81t 
apprapnare •ppraach baMd cm ch• 
eme'!WftCJ temponl'7 11andanla it Ila. 
i11ued wiUch an abo iD etTKt far• 
!lDuted penod. OSHA wtU a1k for 
cammea1 in ch ... 1n111 m thtr prapasal 
dac:wnenr. 

Exampl111 af en1111ae"°' caatrola 
which may ba faaaabla anr pre11unzeci 
cab1 on matenala handling eqwpmant or 
pre11unzad control room IA matenaJ& 
handlinri uea1. However. iA maay cue• 
penional pracecuve eqwpmeat wdl be 
the anly fea11bla meau for praVldinc 
pratec11an to eaqdoyees eappd IA 
hazardoua waua operatloaa.-lhe 
1elecdon of penaa.al pmtacdv. 
eqwpmem (PPE) 1111111 be bued. an Iha 
information obtamad. dunq Iha l&ta 
cbaractanzauan and analy111. u la 
requared by pan11"9pb (1Jl3J(IJ af lbi1 
1tandanl Onc1t m aadmll• af lh• IJP89 
of huarda and lheu- patandal 
coacaauauon b-. t>..o abcamad. tb• . 
prapa ree,11111an ..a pnllletlve 
cla.dwuf ca b9 Mlecead ba ... aatb. 
perfarmllDll:B ~ af Illa PPB 
reladv• IG Ille .. ,......,. uui wad& 
caadUf-. aa ia ""IQlnd bJ ~ 
(11(3KUJ m ti.. 11aadud. 11Nla 
reqWNllllllMa.,. demwcl &am 
Refennca•aae ... .a..~b]'• 
NIOSK dammaa.. "Pa•ml l'!allla:lhe 
!qwpm8111 ra1 HazmdAlaa MMarieJa 
lnddenu: A s.1eci1m.c.-: n ... 
two doc:ame11t a&.......,ft lb. 
reqwnmama al pa.,..._ '8J(ZJ(lli) 
aad f1J(ZJ(lvJ wlucb nqulN palllliv• 
pnt111urw rftllU'Slan ..a~ 
provtaiam ta be aad ia IDIJt 
alma..._.. .mt tarall\"'4DCllp•dat1119 
cb9llllml pnn cdn llli&& ta be wt& 
Whl!ftocalllal aftlle alda.bp Ille 
nbawa waaJd ba aalDLH d&umla& 

Praper n11pll'9Clllr Mlecliaa.. -
required b, tbi• 1lmlclmd mut a CF1t 
191.ClJ:M. irlolvea Pl'O¥idlnt' e nillaent" 
pro1eca.. factor lhl'D9l)lt the r,,. af 
reapintor...t. rmpintar nnm,. work 
nl• ClllNlltiam. and rftllintor 1eiectfaa 
and u1• P"'P,.., Prap.r pnlae:ave 
dathiD1 Hlecdoa. aa nrquinci-by dd• 
11m1dard. la'VG&va cbaoailrc pmtacdv• 
dathiq mad• of matartala ad. 
camtracda wbicb wtD prneat 
b1111aklbruap al flazmdau• subatanc:n 
b7 permeaaoa anct peaetndaa. ar 
reducw tb• lavel al npomn to a ufe 
level duriq die employee'• cfuradoa. af 
caaract. lnfanaadan aa the pedarmance 
c:haractemdc:s af PPE 19 aveilable iD. 11.i 
repon. ud m.analac:tanE'• Utentun. 
Appendix B pra'ridaa llOll-maDdalmf 
l'Udelln• an claalfyiq sub1ruca 
baZllrd9 •• foar levall tA. a. C. Uld Di. 
and man:htaf roar hm1i. af apprapriete 
prolac:dOD pnmded' bJ diffenat 
protacdve tlllHlllbln. n ... pidelfna 
may be u..d as a balis far prutllcdve 
dathiq 1elac:doa. a.ad tb8 1alec:dan 
further niftnnt when mora llllarmatfaa i.I 
oinemed. H primdad far iD parqnph 
(IJ(ZJ(v) of tb• sauzdard.. (lD c:artam 
crcum1amc:as. du. 1tandard don 
1peafy tfre apprapnate teval at 

pro1ecllaa.. See paralJnpA (cl(41lWJI. 
Para!p'apb l1J(ll(v1) cra1arefanaca tbe 
ex1sll.DJJ reqwrements ta Mlac& ud UM 
PPE punuant lo Ille requ1reman1a al .za 
CFR una. Subpan I. 

Parapph (1)(4) requires 1a1ally
encap1ulattn1J 1w1 ma ten.al• uaed. far 
Level A pratecaon (Iha hip1tl level of 
prateclionJ 10 provtd.9 pracac:dml fram 
Iha 1peafic hazards whid& bav. been 
iden11ftad. u requiriq Iba& l8tel af 
pra1ecnan. lbe puq>oae al dlia 
reqwrem.al ia to b• cenam tbal DI 11111 
seledl!d i& COllDCJnaad af malariUa wllida 
wall provide Ille UCNIUJI pmllledoa.. 
llftC8.AIMllW lllalanU will lll"Md• 
pratecdon Cram au bzard&. ..... , ... 
(llf 4J(iil Uld (1)(41(liil """*9 toc..11r
encap.Wa11n1 swa. to be caJabl.of 
maanta~ poaldva air .,........1crb.tp. 
pre""' lllward r .. rr. .. af.._. __ 
subslallc:es.. uHl ID be ca,-.. al 
prneatmcinwmd.1JU l ..... af
tllan CU parceat. 1'118ae req,au •e 
wh1cb. 8C8 baaed aa. leada& allOCall,. 
encapau.latiq lllil& an iaclucled to 
Htablisb. a m1a1m11m laval. af mil. 
perfonaallClt so dial their i."1 al 
pratec:doa can be quand.Bad. fm PIGPG' 
sel..:aaa. Tha exampla a..c metbada la 
Appendix Afar 1ata11.y ... opalat1D& 
cheaucaJ. pratactiva nita WC'8 talr.aa 
from draft Amuicua Soca•tJ facT•llae 
and Materiala c:ammittn dncnm•• 

Puagr&llh (&J(S} requires a PPE. 
program IA btt eal&bUabad.. nia 
reqwramelll ia bue411pao refll'lllCC.,. 
Z9 CFR tszaza. EPA maaual llama' .-
7(1J. ad la induded.. 1im:&. ID mu& 
casea.. PPE wdl be the aaly pntacdoa 
raa11ble rar emplayee pralec:daa. ad. 
b..:aU1e Iha aaaaUll.l af pro&eetlcm 
afforded bJ PPE ii upeadea& gpan • 
many ractaa. ll&cb u •lecdaa. ftr. wade. 
duraaaa. and caaditlcms. ud 
decantam1nada11.. Th• PPE. prasnm la 
niquind ta. ialan that tile level of 
protecdaa. afforded b7 PPE la 1amdaa• 
and c:anliaus lo be euffl.deAt fm 
employ" safety during bualdoua 
WHle operaliaaa.. 

Paragraph /11}-MonilNin, 

It LI e11enllal tbar empJoJ111S be 
provtded wUb. accurate illlanudaa. cm 
employee expaauna ID order to 
lmplemenl Ill• camel PPE. lqlluMliaa 
coatroll. and wad& pracdc8L Allbama 
cantalllllWlll ca pnseat a etp••cnt 
t.brea t to emplayae •UKJ aml ll&ellb. 
Thua. ideadftcatiaa. aad quu""ca«fon. 
of these caata.minaal& thzau&ll aJr 
morutorma ii m euential campolldl al 
a 11i11y u.d health proanm a& a 
hazardoua wast.a 111& Reliable 
meuuremeau al airbama coa•amjnaN• 
are mamJ far Hltu:tiq penaaal 
pratecdva equipment. datermlaiq 
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whelher erupneen~ contral1 can 
achieve perm11•1ble expo1unt llmils and 
winch conavl1 10 u1e. d1llneadn• anas 
where pralecuon i1 needed. a1ae1aiarJ 
lhe po1enual health effecta or 1xpo111n1. 
and de1ennunn11 lhe need ror !peaftc 
medical mon1ton"'- As mentioned 
above. Hcaon 128(eJ of SARA 111uda1ee 
lhe use of PPE by it• dlncdon dial at a 
manunum die reqwnmenll of tbe EPA 
manual 1111d Subpart C be foUowed. 
Tho•• include requinmenr. for UH of 
PP!. Bui PPE cannot be eifecdvely ued 
unJes• momlonnt hH 1deadfted Iba type 
of PPE to be used. Tid1 i1 a funJ111r 
reHoa 10 mclude tbi1 provtmoa la tbe 
intenm final rule. 

The l81UJW1"8 or tbi1 paraanpla waa 
adapted from refenaca IL 

Panzgraplr (i}-lnfonnationa/ Pro,IWI•• 
[a puagrapla (IJ. ln(annational 

Programs. OSHA ia req'lllriq aaqtloyen. 
as pan of I.ball' 1arecy and healtll 
pro.,am. to dnelop aad lmpl8111811t a 
1111 specdic salary and health plan for 
each bazudoua w .. te opendoa 1ile. 

The 1111 safely aad healtb plan lhall 
be developed by I.be employer. udllzina 
lhe o111er pans of the orsamzedcma.I 
plan and I.be employer's safety and 
health prvpua. The sate safety ad 
bealtb plan wtll eddntu the andc:ipated 
safety and bealtll buarda of eacb work 
operation or acd'Vity and tbe means lo 
ellmmate tbe buarda or lo decttn[y 
conll'Ol them to prevent injury or illnelL 

This 11te safety and bealtll plan 11 lo 
Include: (ti The aamea of tboH 
responsible for a11ur1111 tbat safe and 
healthful practices and proc:eclun9 are 
followed an tbe wbole 11te: (ZJ riU: 
analysis or 1y111ms ana1,.te for .,.aflc 
work laska or operatiou OD tile lite: (3J 
employee lrainias a1aipmeaa. both off 
11te and oa-m .. fob-traiaiq oa lite: (4J 
the Ua1 of required penaaal protecllft 
eqwpmeal needed for eacb work talk 
and operation on 1itr. (SJ tile employer'1 
medical 1urv1illance PfOll'lllll far die 
snr. (BJ tbe metbom for ldelltdlcallall 
and charac:temadoa of l&fecy ud 
health bazmda an tbe site IDchadiq tbe 
momlomlf proc:edur9 diet will be cloae 
thrau1Jhout tbe work Oil lite: (7J lil9 
control meuun .. inc111cUq dutM lor 
establl1hiq work zaan aa die lite: (I) 
the nece11ary dec:cmtllllliudaa · 
procedurn wbicb an matched to tile 
lcinm of andclpated cant•mtneata lo be 
c!eaned from employee• ud equipmeal: 
(9J the 11andard operatfq proc:edune ID 
be 111ed by employee1 aa 11te: aad (10) 
the candnpacy plan rar em•rpllCln 
and conilned space entry prac:edans. 
Safely msellftlJI aad brteftap and lit.a 
in1pec:Uoa1 1h1ll aJao be mentioned ID 
the plan ai well a1 the prac:edunta to be 

fallowed in cha111JU11 or madlfytns 111e 
pl1n. 

The 11te S1fe1y and health plan i• 
nece11ary lo protect employee health. 
There are many hazard• al a hazardau 
wa1te operation which need la ba 
de1enruned ind addre1aed. The plan 
provtdes that thil will be done in a 
sy11emadc manner so thal hazardl wtU 
no1 be m11•ed and so that needed 
pro1ecuve 1cdan Will not be overlooked. 
The approach uaed ha1 be adapted from 
ref arence IL 

Paragraph UJ-Handlina Orum• and 
Contauren 

The handlln1 of dnuu ud can1aiaer1 
at bazardau1 WHta atn poMI one of 
the anata•t danpn 10 bazudoua wa1te 
sue employeea. Hazarde include 
datoaadOlll. an .. aplcnicma. npor 
pnendaa. and p1a,.ica1 IDtary rnall:lq 
from lllOVUll be197 contain .. by band 
and warldq uauad 1tacked drums. 
laaaYJ eqwpmeat. aad deterianted 
druma. While thne bazarda an alwaya 
prnent. proper work pracdcea can 
m1n1m•ze tbe riab to lite penoaneL 
Handliaa aad 1torap of bazardau 
1ub1wu:e1 ia addreaaed ill itam (•) of 
the EPA manual. 

Coataiaen an bandied dadq 
c:haractenzatloD and removal of tbeir 
cantata and duriftl alb• operadoas. 
Maay of tba buarda lllCOUlltand dariq 
tbe baadliq of drwm occur dmtq the 
hudllq of cantaiaen. n. reladve sizll 
of a caatailler wbea compared ta tbe 
s1ze of a drum ia aa lndlcatioa of the 
dqree of hazard pOled by die container. 
They 1bould be created ID ac:cordaace 
wttb tile level of baud poaed by their 
caaleata aat by tbeir liz& 11le laapqe 
ued ID dlia pananpb waa adapted 
&am Refenace a. 

. ~ph (k)-Deconflllnilralion 

As part of the cue of PPB Nqa!red br 
tlm 1tandard. decantamlaalloa Is • 
necnaary pncdce ta properly protect 
tho• employen wbo may be expoHCI 
ta buardau 1ub1taace .. 
Decoatamination provi1ioal protect aa 
employae from beiq expo1ed to 
hazardoua 111b1taaca1 wbicb would 
otherwlH be OD lbe emplofee'• PPE 
wbeD It ii remawed. The 1taad.ard 
requirn tbal • dec:aatamiaadoa plm be 
developed and Implemented befan aay 
employea or eqmpmea1 may eater 
uwu oa 1lte when polmdal for 
upo1an lo buudau mb1tancu 
IXlllL 

Aa required by tile standard. 
decoatammadoa prac:edwn and anaa 
•ball be developed la m•njmtz.e 
huardaus .eJq1Dture1 ta employ ... 
wba1e equipment and PPE an beiq 
decantam.mated. 11 well 11 10 

employees who are a11111ln1 in Iha -
decantam1n1Uon of worken and 
equ1pmenL These meHures are required 
since w11hou1 proper procedure• and 
decantam1nalian 1rea1. employees may 
be unknaw1111l1 exposed ta hazardous 
1ub11ances which have contacted. or 
ofherwis• adhered to equipmanl and 
clothina. The standard also requires 1hat 
all emplayee1o clodiinlJ. equipment and 
decon1aminadon Oulm and equipment 
be decan1amina1ed or dlspo1ed. of 
before le1vin1 a caalaminated area. 
These proviaaoftl are required so tbat 
contaminated persons and maleriall do 
not leave Iha "'hat zone·· and tbereby 
expose ofher 1mployee1 and penons IO 
hazardoua sub•tances. 

Oecaataaunaliaa malhod1 and 
cle1JUD8 Ouids must be ma1ched tcMbe 
partlcalar hazardou 1ub1taace al tbe 
1ile in order for tbe decoaramillation 
pracadun1 10 be effecdve in removiq 
tba hazardl from PPE aad other 
equipmenL No one decantamiaatioa 
Owd wdl be eflecdve for all huardou 
1ub11aaces. Al requind by 111• 1tandard 
the decontaminallaa prosnm 1111111 be 
effecUve and It mut be moaltond by 
tbe site saf1ty and bealtb officer lo 
maaataia ils effecdveaesL 1'11n• 
requinmantl an induded 1G tbat 
employee• an aol expa1ed lo bazan' 
subsllDCel by nlUliq PPE and otlle1 
equipmeat whicb an slill cantamiaat~ 

Tha lanaua1• ued ID tbi1 paraanpb 
w11 adapted from reference e. 
Paragraph (IJ-Emerrency RnpoMtt 

Secdoa 128(eJ of SARA speciflcaUy 
dlsc:us1es pratecdq ··emerpacy 
rnponH worlun. .. ID addition la tbe 
EPA manual under items 4 and 9 and la 
211 CFR 19211.23 and 1928.ZI caU far 
pnpuadom aact plaaaiq for 
emerpacln. Conpna made its Iatan& 
clear that emerpacy plumiq and 
responH la ID Important part of anr 
employer'• 1afa1y ud health prairnm 
aad [adJcated tbat It la to be addrnHCI 
ID the interim ft.a.al ralL 

In pan&raph (1)(1J, Earerrancy 
&•pons& C.nttmL OSHA la requlrias 
employen covered ID para!P'8pb 
(aJ(ZJ(U). who an lawlved in buardau 
w11ta opentioal. a1 part of tbalr oa-dte 
condnplu:y plalllllq la dnelop ud 
lmplemeat an amarpacy rnpaue p& 
The1e 1mployen are to inform aU"tbetr 
employee• oD tile w111a 1ite aboat tile 
emerpnc:y responH plan. 111• plu t. to 
be evadable far ue pnor ta Iba •tart of 
work on Ille 1ilL The plan will be a part 
of Iba 1111 safacy aad haaltll plan. The 
element• of lb• amerpacy rnpome 
plaa wtU ladudr. (11 Recapitloa of 
emersanczes: (ZJ malham or prac:ed11rr 
ror alert1n1 employee• oa site: (3) 
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evacuation procedun!I and raules lo 
places of nriu11e or 1ale di11ancea •way 
from 1he dan11er area: "Cl me.m and 
me1hod1 for enrel"llency medical 
1rea1ment and lin1 aui: (SJ lbut of 
au1honty for employees: and (SJ on-sue 
decon1am1na11on procedures: sue 
con1rol means and methods far 
evaluann11 dnl plan. 

Employen whose employees will be 
respondln11 1a hazardowi subs1anc• 
emef1ency 1nad11111.s fram thear felUI.,. 
work locauon or duly station. such H • 
fire depanmmr. rue b111ade or 
eme11eacy medical sense•. wiU alao b• 
required lo have an em911eacy l'WlllQllM 
plan. These emp!oyen which may IM 
called upon to respond lo bazacdaua 
1ub1tance emef1ency anddmua 
1nvolvin1 a railroad lank car. motor 
camer tank tzuclc ar to a plant lacadaa 
are considenict off-111• em.ers•llCJ 
respon1e actiV1tln ua.der tbia. .. cdaa. 
The emerpncy respome plaa ia la 
include tile inad.eat cammu.cl system 
reqwred 1n pansrapb (1)(3) of tilt. 
sec non. 

In paraljnph (l)(Z), Homrdaa~ wutir 
001trat1on$. on·11te emelJfMcy lflSpontt. 
OSHA is requirint th• D'llini.q of on .... te 
eme11enc:y rnpon1• personnel la haY• 
the nme baste ll'mHIUll •• for th• om. 
employees iDYalYed In OIHile buaidau 
waste.iJper•ttons plu daelniainl 
needed la de-elop aad rehlin-tb. 
nece1sary skills for andcipaced 
emergency rnpom• •cttritles. Allo. tbe 
procedures for handllnt haardau. 
subs1ance1 on-sitir eml!l'lency incidents . 
are 10 be ortented 10 lhe 91H!Clflc 1il• and. 
made a pan of th• emer1enCJ l"eS1IOGM 
plan. 

The requirement 0£ parqrapba fll(3J 
and (IJ(4J apply mare broadly la all 
employers whose emp1Qfft9 res,oad ID 
off·1ile emerpncy iaadentL In 
pangrapb (IJ(3J. Off-•1111 tunllrpnt:y 
respons11. OSHA ls maadatill& tbat 
employer1. such •• ftre depuanaaca. 
emergency medical ud llnt·Ud mquadll. 
fire bri1ade1. ere.. candact monthly 
uamin1 se111ou rar lbeir em11IOJ9ff 
totalling it boun ammallJ'. 

Nat--o&HA dae•ul ba" JlmMkdllD 
over 11a1e Uld.lacal ... - _,,,,,,._ 
OSHA atare plaa llalff-t i.a . 
rqui•dau u efrKl:lva -~re cner 
llale alld loca1 fOHIWllt ...,..,_la Illa 
1tate. 

Traiaias activities. 1acb a•bnatbms 
apparatu1 u-. crumq. hna hudlfns 
and preplamunFmaY IM ....ct a• lnmiDs 
subiecu for tbe moachly ••m. 
proVlded llaz.ndov9 nbecma lufdmr 
operaliana am IDduded ID tlw · 
?reHatadaa. diecgaeioa or drill. t'1se9e 
t:'aln1n1 1euaan.a and dnlla mur i:nvalY• 

11 least :!4 hours of tr11nUU1 on 1n 
annual ba11a. 

The 1nc1denr command syllem =ihail 
be estabUshed by chese employera for 
1he inc1den1s 1ha1 will be under their 
conuol and 1hall be interfaced witb the 
ocher Ol"llan1za11on.1 or a1encaea who 
may re.spond lo 1ucll an ancidenL The 
:-Sa11onal Tran1ponanoa Salecy Board. 
11 a result of ii.I mvesuaaaon of 
hazardous matenals madeatL baa 
camaatendy recammeaded tbat belier 
stale aad local em1111ency n1poue 
pl&DIWllJ be done to reduca lb• lou of 
life aad propeny and the& • 1y1111111 
u.smg a command polt and OD-ICme 
commaada be implem.ntad. (S.. 
Special /avempaon &port. On-«:en• 
CoordinollOll Amanr Arena• at 
Hazardau Ma11nal~ Ao:idenu. NTSB
HZM-79-3. September 13. 117!1: and 
Multiple Vehu:/11 Co//i$1ans and Fire. 
Coldet:ott Tunllfll n11t1r Oa/rland. 
Colifom10. llCl'SB/HAR-33/0l. Nadaul 
Tran1ponaaon Sefety Board. 
Wa1hml]ftm. 0C. Apnl 7. 191f.. far 
further mformadaa.t Wben1 available. 
state and local dblricc ••ft'lllllCJ" 
re1ponae plana 1balt be ullllzlld.iD 
develap1111 lhe inculent command 
system and tba emupacy rHfODM 
plu la as1ure cmap&labilltJ With. Iba 
alher emerpm:y re1poadiq qmc:i89 or 
1mployer1. 

ID pan11111pb (l)(4J, Homn/ou 
arotanab c.ams. OSHA ia reqU1N19 
employers. wbo wWza 1pecially tnul8d 
lea1m involved in intimal• caatact witb 
contralllna or band.Ii.at bazudou 
sub1&am:e& to prcmde 1pecia& tnilliq 
for th .. affected em11loy ... i1t audl areu 
•• can and UH al chemicaJ pratectlv .. 
clothiq. tec:lmiqu11 and procedarn for . 
llOPPIDI or caatrolllns lnJdas 
concamers uct decmltamblatlma af 
cloddq aad.eqaipum.for uatctpatad · 
bazardoaa mb1tanc:m iacidalL 111• 
emplayec la la mab av811able lo .. cf& 
leam mambu. ph191cal examjaelioa by 
a Ucemed phy1ic:iaa and. la implamlllll a 
medical 1urvealluce propam ill 
acc:onlaace wttb tba rwqwnmaala of 
paragrapla (fl of tbW uCliGD. 

ID p-..pb (IK5). OSHA la nqairiq 
em.,Joyera COY1!l'ld ID p_....... (al(ZJ 
(I) aad Iii) al tbia secdaa wbo wULba 
IDTolYed ID c:t.aama \qi lLamdaa wuaa 
after tbe lllMl'PDCY rm...- am.usu 
.,. concluded. ta campl' wida tba uma 
n!quirem1au di.at apply la odaen 
invotved wttb bazardoua - claUMap 
operaaou. Tilae bazardou.wnl9 
clHD·up openliom wdl b• typically 
done by 1pea9f COAlhdar'I uni not-by 
tho•• ... aaH Involved ID 1"89poadbla to-

. tba inlbal emergency inadeaL 

Paragraph (m)-{//um1na11on 

OSHA 11 requued by SARA in sec:don 
t:Blel 10 cover li~tm,of th• worbatL 
ln para91'aph (mf. lllum1nat1oa. OSHA 
requll'es cenam nwumum 11l111111aallon. 
levels for work anu that an occu111.id 
by employeeL Secdon 128(eJ of SAL\ 
requuea as a llWWllWD tba illduioa of 
the requirements of Subpart C of :!I all 
Pan 1928. Secttaa 19211.Z& of that 
Subpan requue1 the unoUDt of 
11lwmnadaa set forth la thia pananpb. 

Paragraph (n)-Sanitation for 
Temporary Worlu1teir 

lA panppb (aJ. Sonitotioa for 
tamporary worlraltn. OSHA Mia 
llWWllWD reqwremeal& [or potable ud. 
non-potable water suppH .. IOilet 
fac:Wa.e .. uul other areu relaaecl CD 
1uutaliaa at temporary wadqllaca. 
OSHA ia mandated by SARA la eecllGll 
128(eJ la iadude Ulliladoa ~ 
in tha ialenm ftaal nal• .me. It ,..U. 
tbe mcoriM1ralloa of prniuou of 
Subpart C. 

Parafrvp/I (aJ-Cp.ratio,,. Condut:tad 
Under r/111 &.avn:e Camenation ond 
RllcoW1ry Act of 19'1fl(RC11AJ 

OSHA ls pravtdlq a 1epuate 
paragraph for op•radoaa caadactad at 
worbat .. iavalvtq b.uudou wuta 
1torap. dbpo.U ad-cnatmmt 
opendal under die Raource 
Coaaenatloa and ltlrc::o•HJ Ac:I ol m& 
(Rc:aAJ. Thia 11pance panpapla of 
reqUU'llllleatl la approprtaca bacaaae 
Rc:aA 1ite opentiom. (aoa ladmffn1 
ma1or carnctiv• acUou and da.ir 
a11ociated hazard.I whicb u. Uke 
CERCL\ lite• and an covencl bf Ille 
m•in part of Iba 118Ddard) .-.a, am 
diffentlll &am tbe opaatlau aad 
bazarda found an • CillCLA c&.a.ap 
sate. For example..ACRA attn wwuecl 
by dlia pangraph tBllcl for ma maet part 
la be ftxed oa-sotat operatlaaa 
lavohriq the receiviq. Procneial. 
11on1e. treacmmc. and dlapo.U of 
bazardoua weal" Of'1.a.&ule8 fram 
ouwda saurcee. CERCIA utee CHI th• 
other bead are temporary e111.1,..acr 
clean-up opendoaa illvalvma oftea 
undeilaed and su.bataal:lal qauadtla of 
bazardoua sublwu:ea. . 

Cauequmdf baard9 .&a.Id be 
bauer caatralled and man raadll8 Uld. 
1tabl• !or tire RCRA lit.ea ca...& bf 
tha1 paragraph ud 10 1 ... ateuift 
requiremaata. ua •nrG11ri•lL 

Paragraph (p}-Slart-vp Da• 
Secdoa 128(e) of SAJlA dfnda·lbct 

tbeH mtmm 8nal rqaladau tab 
eifect oa u1uanc:a. Couequaadf. ltaa.& 
ref'liaaans do become ftfeclln oa 
inaaace. Howwver. compl•daa ol 
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1:nolP.men1auon for some provisions is 
no• re1111ble 1mmedia1el\·. For lhPse 
pro,·151ons. commencement or 
1mplernen1auon musl be91n immediately 
hul rompleuon or rull Compliance IS 

required dS soon as possible or reas1ble 
11111 1n no case laler lhan a specified 
•fate. which '' no lonser lhan three 
mon1hs. 

II is OSHA's jud9men1 1ha111ll 
pro,,rsron1 can be rully implemenled by 
•he penods specified. OSHA also 
bPlieves that the immediate 
errecu,,eneSI pra\"1SIOns Specifically 
,1pply 10 1he manda1ory requirements. 

OSHA does nor l::alieve th•I Con'"'sll 
1nlf'nded that work at current hazardous 
WdSle operauon1 stop 1.111111 
1mplemen1a1ion or all requirements can 
br feHs1bly compleled. This para!J'llph 
so indicates. However. for new sites. 
lhPse reqmremPnts c-.an he com11le1ed in 
ddvance. 1111 not OSHA'• intention 1ha1 
emcrgenc~· acl;ons necessary to protect 
•he public sarety and health bl!' 
prcvenred because in 111 panicular 
c1n:umstance ii is not rea.s1ble lo carry 
t'UI pltnlCUlar requirements or this 
s111rdurd 1n 1he ume needed 10 respond 
10 lhe P.mersency 

Ill. Relerences 

I. Superf11nd 1\mendmen11 and 
1Cca111honz:111on Act or 1• fSARAL Pub. L .......,. 

:. C.1mprehen11ve Envtranmenlld 
R1:n•on .... Cumpen1a11on and UaltllilJ Ac& of 
lflllll IC".F.RCL\ or ""Supenund"J. l'ab. L 9&
~:o. l>rcember n. 1980. !N SlaL z:w. 

3. RnourcP Cunsenauon nnd Rrcavery 
,\er oi 19:"8 fRCRAI. Pub. L ~October 
:1. 1!1:'8. 90 51111. ::iis. 

..... , !eallh Giid S.iely Requiremen11 rCll' 
t:mrlc.•'en F.rq1a"ed in Fleld Acdvitiea-. 
F:iuronmental Protection Aaency Order 
I"""':. U.S. EnV1ranmental Pro1ec:11on 
•\!lt'nry. lull>' 1:. 1981. 

5. Sutioan1 C and D of ::S CFR Pan 1921. 
8. -0ccupa11onal Safety and Heallb 

< :urdance Manual for tlazardoua Wuae Sile 
\c:11uue1.-. Occupa11onal Safery and Health 
. \drn1n1111nmon. Envtronmen1al Pro11Cdoa 
A,ency. U.S. Co1111 Cuanl. and Halloaal 
l111111111e for Occupallonal S.fery and Hnllb. 
Of ltlS (MOSHI Publica11on No. G-115. 
Uctont!r 11185. 

IV. Replatory Impact Aaal,.. 
Replarory Fle:'Cibillly Aaalym aad 
Enviraameatal Impact AaalJ91a 

OSHA andcipares that thla laterim 
final slandard wall have a sipdflc:aDt 
impact upon employe19 and their 
employees who work al CERCLA 1iln 
and al some RCRA sites: and wbo 
respond lo emersency dean-ups of 
hazardous substance 1pdlL OSHA bas 
had litlle lime sance Iha eaac:tJuat of 
SARA 10 collect Information concemin& 
these indusrnas. As a resulL the 
currenlly available information is 

rnsuffic1en1 for OSHA lo use lo esumare 
the ao1en11dl benefits and co111 1ha1 
'Mould occur a1 a consequence or 
compl.ance w11h th11 1n1enm finaJ ruJe 
OSH.4' 11 collec1m1 addillonal 
1niormauon 10 be used in con1unction 
w11h the 1nion::at1on from the comments 
that wdl be received in response 10 
pualica11on or lhe proposed ruJe 
covenn11 hazardou1 waste operalions. 
This rnronnauon wdl be 1uffidear for 
OSHA 10 provide a complete Reaulalory 
Impact Analy111 ror the final rule that 
will sovem hazardous waste operadoaL 

Rllfu/atory Flt1.T1bility Act Analy~1& 
The reqwremenrs of Iha Replatory 
Flexabdily Ac1 are nol applicable lo 1h1s 
in1enm final rule. under S U.S.C. 803(at. 
because nouce and comment propoaed 
rulemak1n1 under the Admmierralive 
Procedures Act. or any other statute. is 
nor required. 

Em·11vnmt1r.:al Impact Analysi& The 
National En\"1ronmenlal Policy Act 
(NEPAi of 1989 (4Z U.S.C. 43Z1 et •4Jtlt. 
as 1molemen1ed by the resuiadou (-IO 
CFR Pan 15001 ol the Council on 
Envtronmental Quality (CEQJ. requires 
lhar rederal agencies ...... thell' 
re1ula1ory actions la determine if there 
is a.po1en11al ror a siFilicant impact on 
rhe quality of the human environment 
and. 1f necessary. to prepare an 
envtronmental impact stalemeaL 

In accordance W1th these 
requirements and DOL NEPA 
Compliance Procedures (29 CFR Part 11. 
Subpan B. section 11.10(a)(4J), OSHA 
has determaned that due lo the 
compressed ruJemakins schedule 
imposed by the Conpaa in iuuiq the 
inlenm resuJalioa. ao environmental 
impact statement W1ll be prepared for 
th11 lntenm rule. 

In similar situalioDL far example. 
when a.a 1m1qeacy talllPGl'U1 1taadard 
(ETS) has been issued. the c:auna have 
held that NEPA does aat reqllin 
advance preparation of an 
envtranmenral statement for an ETS 
(Dry Ca/or Manufactunng Aaociation 
v. U.S. Dt1partment of Labar. 481 F. Zd 
98. 101 (3rd C"11. 19731). Tbis lntlrim final 
standard Is similar ia aaaure la an ETS 
issued for reladvelr brief pertacla for 
short node• pursuant lo section l(c) of 
the Oc:cupetioaal Safety and Health Act 
of 19i'O and sec:Uon 1Dl(b) of the FedenJ 
Mine Safety and Health Act of 1977'. The 
DOL NEPA repladou Ml fartb la Z9 
CFR Put 11. Subpan I. Mdfon 
11.10(al(4t. provtde that ID these 
111Uat1on1 the rep)ariou 1et fortb la .IQ 
CFR Pan1 1500 et •4Jtl may not be 1rrtctly 
obeervable. 

OSHA. however. wtll asana rbe 
eaYU"Onmeatal effects of tbe prapoMd 
permanent rep.la lion of hazardou 
waste sates. The poaeability that 

1nc~e11sed 1rainm1J related 10 empl1 
safrry and health prorecuon wdl al .. 
affect c1nd reduce 1nadvenenr 
em rronmental rele&1es of hazardou1 
suo11ances ar wasle sues will be 
analyzed. The resull1 of th1111udy will 
be 11\"a1lc1ble ror review and comment 
pnor lo the heann1 on the propoaed 
permanent standard and Wlll be an 
appropnale IHUe (or diaCUlliOft el fhe 
public heanns• scheduled ror the 
proceed Ina. 

In the intenm. OSHA welcamn any 
comments on any environmental eff'ecta 
that mapr occur aa a result of 
promulsanon of a nale on hazardous 
wasre sites. 

V. larenaadoaal Trade 

OSHA has prelimanarily conduded 
thar chis inrenm final rule will not 
s11p11ftcantly affect intemalional trade. 
The 6111111 dlat W111 be primarily aUected 
by 1h1• 1nrenm final nde deal walh 
hazardou waste praducr. and are not 
involved 1n inremattonal trade. In 
addnion. the hazardous wastn to be 
handled under lh11 inlenm 6nal nde are 
;>nmanly by. producll from previoaly 
manuiactured aood.s and c:omequendy. 
any potential coats would not b9 bome 
by dle pocle that are c:urready beiaa 
b'aded. Nevertbelese. the informadoa 
that OSHA is callec:ttna and the 
information rbat will be supplied In 
response to the publication of rbe 
proposed nde covenn1 Hazardous 
Wa11e Operalioru will be carefully 
reY1ewed and analyzed to establlab dnr 
porenrial impacts of tbe final nde upon 
inremartonal trade. 

VI. Stara Plaa Slataa 

Th11 Faderal ......_document adda 
aa inrenm ftaal nil• (sec:Uaa 1910.UD. 
"'Hazardous Waite Operadona aad 
Emeqeacy Rnpo11111"J to emtlna 
Subpart Hof Z9 CPR Part 1910. OSHA'1 
1eneral ladustry staadardll on 
hazardous material&. The ZS Sla181 wttb 
theu own OSHA approved oc:capallaaal 
safety end health plans mut develop • 
comparable standard applicable to botb 
dle pnvate and publlc (Slate and local 
pvernment employees) sectora wttbla 
six months of tbe publlcadan date of 
this larerim final nale or abaw OSHA 
why then ls ao need for action...,.. 
becaue aa emfinl 1ta1e standard 
c:ovenn1 du. ana i. alreadr '"at leut ae 
eff'ecdve"' as dle new FedenJ standard. 
These stares an Aluka. ArtzallL 
c:.llfomia. Canaec:tlcut (for state a.acl 
local pvenuunt employees oalJ). 
Hawaii. Indiana. Iowa. Kmtacky, 
Maryland. Mlcbi1an. Mlaanota. 
Nevada. New Mexico. New York (for 
11a1e and local pvemment amplaJle 
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1Jnly 1. ~lor:h C.arolina. Ore1on. Puerto 
Rica. Sau1h C.1rolina. Tennessee. U1ah. 
Vl!rmon1. Virg1naa. Vinpn Islands. 
Wash1n111on. and WyommlJ. Unnl such 
ume u a s1a1e 91andard 1s pramul11ated. 
F'!deral OSHA will provide 1n1enm 
O?niorcemen1 ass1s1ance. as appropnate. 
1n 1hcse slates. ·· 

w1 of Subjeca ill %9 CFR Part 1911 
Containers. Drums. Erner11ency 

response. Flammable and combusuble 
hquads. Hazardous ma1er.als. Hazardous 
substances. Hazardous was1es. 
lnco11Jorat1on by reference. Malerials 
handlin11 and stora11e. Personal 
pro1ec11ve equ1pmenL Slorage areas. 
Tra1nin11. Was1e disposal 

VII. lmmedial• El?ecliveaesa aad 
Absence of Notice aad Cammllld 

Secuon t28(el of SARA speaftcally 
provtdes lhal the ""Secretary of Labor 
shall issue 1a1enm Onal rqulalian• 
under chis secuon W1lhin ea days • • ... 
ailer dale of enacanenL Th• expnsa 11se 
of the phrase ··1ntenm 6nal replabons. .. 
which in lhe nalemalun9 context 
commonly descnbea a rule ls1ued 
without nobce and comment. ID 
conaecnon with lhe extremely Umated 
tune frame provtded by du. Hdioa. 
makes clear that Conl)rl!Sa mteaded this 
rule to be as1ued wtthout the dme
co11SWD1111 pracesa of notice aad 
commenL The Aaency. therefore. 
concludes that neuher the aalice and 
comment nalemakiq pravisioa.s of the 
OSH Act nor those of the 
Admini1ttadve Pracedures Act are 
aoplicabl• 10 the iHuaace of thia Interim 
final rule. The Aljency abo expresaly 
finds that ··1oad cause·· exists und• s 
U.S.C. 553(bl(BJ for not prcmdin1 aadca 
and comment because notice aad 
comment procedure1. under th ... 
csn:-.uns1ance1. would be impracdcal 
and contrary to the public Interest. 

Secdoa i.::&(eJ also expnuly prcmda 
that '"Sucb intenm rm.al rquladaaa lha11 
take effeci upon UllWlllCL • • ... OSHA 
finds this •pea.lie dlrectlaa of law 
requires the A1eac:y ta i111Ue thia nde 
with an immediate eil'ecuve dar. aad. 
further. consdhltes pod came not ta 
delay the eifecdve date af tllia rale antd 
30 day1 alter publicatioa muler 5 U.S.C. 
553(d). 

Authority 
This document bas bee pnpancl 

under the dlrecdon of John A. 
Pendeflll'Sll. .M1iata11t Sec:ret.uy of 
Labor for Occul'atioaal Safety uu1 
Health. U.S. Department of Labor. 2DIJ 
Consattadoa Avenue NW .. Wahiqtaa. 
DC. PursUIUll to secdoa 1.ze(et of the 
Superfuad Amendmenta and 
Reaulhom.adoa Act of 1988 (Pub. L 
99-4991. Sections I and 8 of die 
Occupational Safety and Health Act of 

t971J r~ U.S.C. 855. 85:'). Sections land 4 
ai lhe Adm1nas1rauve Procedures Act (5 
U.S.C. S52(al. 5531. and Secretary of 
l..abor s Order 9-8:1 ("8 FR 35i'381. :9 CFR 
P:m 1910 11 amended by addin11 a new 
§ 1910.1::?0. Hazardous Wasle 
Operanons. as set CorL'i below. effecuve 
December 19. 1988. 

Sic:ied 11 Wasi11n,ton. DC dlls 11111 day of 
Dec:emoer t984L 
Jaha A. P1111d...
.~ss1•tanr S«:n11ary of Labor. 

PART 1910-0CCUPATIONAL SAFETY 
AND HEALTii STANDARDS 

1. The Authonty Cl ta don for Subpan 
H or Part 1910 IS amended by adding the 
rullow1ns: 

Audsonry: • • • Secaon l!ftO.t:D i1ned 
under die •ulllanry of MCUDll IZlf•t of die 
Supftfund Am.adm.a11 ud Reaudlanuttaa 
Act of 1911 (Pub. L ..,...L Sec:aaas I and I 
af 1lle Oc:clapeuaaal Sef•IJ uul Heudl Act al 
1970 (:!I u.s.c. SSS.157). lllCllD118 3 aad 4 al 
Ille AdmWltnllft Procedure Act (S U.S.C. 
55Zlat. mt and SecncaryofLabal'"1 Order9-
13 f"8 FR 357311. 

%. Pan 1910 of Tiile :!9 of the Code of 
federal Rl!IJUlation1 la amended by 
addinlJ a new t 1910.120 to read as 
rollows: 
t 111a.1211 H ........ __. ... 
.,..._vewtCJ •• ,.,.., 

(a) St;ap.. appUcation. and 
definttion6.-{1J Scape. 1'h1I MClioa 
coven employen and employees 
engased ID the CoUowiq operations: 

(i) Hazardous substance response 
operatioaa under the Comprebemive 
Environmental Response. 
Compe11.1adoa. and UabWty Act of 19llO 
as amended (4Z U.S.C. 9801111 .req) 
(CEKCLAJ, lnclacllq ialtial 
invesd9atioaa at CERCLA 1ites before 
the preHllC8 or abMllC9 al buardoua 
sub1tancn baa beea alCllrlained: 

(Ii) Matar cornc:tive aclioaa taken la 
dean-up openlio111 uader the Racnua 
Conaervadon and Recav917 Act of 1978 
as ameaded (4Z U.S.C. 8ll0111C ..rqJ 
(RCRA): 

(Iii) 011eralioaa illvalviq lauardou 
wa1te 1tore1e. disposal aad lnaauat 
raalities regulated under 40 all Partl 
Z84 and Z8S pursuant 1o·RCRA. uC911t 
far small quantity paerators aad thoH 
employen With leH than Ill days 
accwnulaUon af lluudau wutn aa 
defined 11140 all 28Z.3'; 

(Iv) Hazardou wur. operatiau lit .. 
that have beea dnipated for cleUHp 
by ltate or local 1overnmeata1 
aulhontles: and 

M Emerpncy respoue operadoaa for 
releun of or 1ub1tutial lhnata of 
releases o{ hazardoua 1ab1taacn and 
pa11-.mer11ency respome operatlom (or 
such releases. 

(ZJ Application. (I) All requirements af 
Pan 1910 and Part 1928 of Tiile ~ of the 

Code of Fl!deral Re11Ula11on1 aoolv 
punuant 10 1heir 1enns 10 hazardoas 
was1e operanons (whe1ber coverPd by 
1h1s section or no11. In addilion the 
provmons of lhis section apply to 
operauons covered by 1b1s section. I!' 
•here 11 a conrlicr or overlap. the 
p:ov1s1on more protective af employee 
safecy and health shall apply. Z9 CFR 
1910.5(cl(tJ is not applicable. 

(ii) All parav--ph1 oC this section 
except paragraph (al apply lo hazardous 
1ubs1ance response operadons under 
CERCLA. major comicdve acdom taken 
in clean-up operations under RCRA. 
po1t-.mer1Jency response operations. 
and hazardous waste opendom that 
have been des1pa1ed !or clean-up by 
s1a1e or local 9ovemmental authortties. 

(iiiJ Only the requirements of 
parapph (ol of this MCtioa apply ta 
those opera 11on1 1nvolvm1 hazardawl 
waste 1tora3e. di1po11L and lnatment 
facilities replaced under olO all Parts 
284 and 285. excea1 ror smaU qaandty 
1enerators and those employers With 
leSI than 90 days accumula1loa of 
hazardous wasles as defined ID 40 OR 
282.34. 

(ivJ Paragraph (I) of this section 
applies to emergency response 
operauons ror releases of or 1ab1tandal 
threats of releases of hazardous 
substances. 

(3) Definition.-"Buddy 1yst11111'" 
means e qstem of 0111nlZin1 employees 
Into work arouP• in sacb a mamaer that 
each employee of the work group is 
destpatecl to ob1e"e lhe aclivilfes or at 
least one odler employee in the work 
sroup. The PIUl'Ole of the buddy system 
is to provtde qwck auistance to thoae 
olher employees in the event of an 
emerlJency. 

""Decontamination·· meam th• 
removal of hazardous subatancel from 
employen and their equipment to the 
extent necessary ta preclude the 
occurnnce of Foreseeable adverse 
beaith effects. 

""Emeriency rnpon111'" means 
response to any occurnnca which 
resulis. or Is likely ta result. ID a release 
of a hazardous subscance due to 1111 
unforeseen event. 

•£stab/is/red p11nniaib/11 etpt#lll'fl 
Umil .. means the lnhalatioa ar dlnnal 
permissible exponre Umit sp9Cillecl ID 
29 CFll Part 1910. Subpart %. ar If none 
la spedfled the expa1an limits la 
"NIOSH Recommendadoaa for 
Oc:cupatloaal Health Standard.a .. dated 
September 1988 Incorporated by 
reiereace. or iF neither of the above is 
speafied. the standard9 spec:illed by lh• 
Amencan Conference of Covemmeatal 
Industrial HYSienlsll ID their pubUcadoa 
""'Tbresbold Limit Valuea and Blolopcal 
Exposure Indices for 1986-C"" dated 
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1988 anCO'lJOl'llCed by reference. ar af 
nan• of 1he above 1• epeallad. a liaut 
ba:ted upon. a publiabed .seudy or 
manuiacturen' 1afecy dala 1bnt 
brou1pn to the employer'• anenaoa. the 
two docwuentt UICO'lJOrated by 
reierence ue avaalaole far pun:baae 
from I.he followalll): 
:-llOSK Publicauon• Dlaaeminatioa. 

Divasaon of Srandarde Development 
and Technaaov Transfer. Naaonal 
Institute for Occupadonal Safacy and 
Health. 4878 Columbia Parkway, 
Cincmnan. OH 452211. (51311Mt~281' 

Amencan Conference of CovnameataJ 
lndua1nal Hys:aenuc.. 8500 Clanway 
Ave .. Bwldln11 0-7, CinClllllad. OK 
4SZ11~(513J881-7881 

and are avealable For inspec:Uan and 
copyUUJ ar lhe OSHA Dackat OfBca. 
Dockal No. >i80. Raam H-.1871. 2DD 
Conadtulian Ave .. NW .. Wa•hinatoa. 
DC 20%10. 

"Hamrdow 1ubatam:t1 .. meau any 
subetaace deaa~ted or lleted ander (I) 
lhraup (ivt below. •Xl'OIUn to-which 
results or may raeult in advarse effecu 
on the health or 1aiety of employees: 

(i) any 1ubstanca defined under 
secnoa 101(141 of CERCA. 

(ii) any baolapcaJ apat aad other 
dlseaH-cauaUUJ a1ea1 ae defined in 
section 104(aJ(ZJ of CERCA. 

(Iii) any substanca lbted by the U.S. 
Department of Trampartaaaa and 
reflUlated u bazardau matenala ander 
49 CFR 17%.101 and appeadlcn. aad 

(ivt hazardous waeca. 
'"Hazardora wasta" meau (i) a wuta 

or cambanattoa of wa11ee u deilDed ill 
.4CJ CFR 281.3. or (ii) thoea suh•tmu:a• 
defined an 49 CFR 171.8. 

Hazardous waata oparation'" meau 
any operaaon involYUll emplafff 
expoaun la bazardou wutas. 
hazardou 1ub1tanc:aL or any 
combanatioa of hazardoua wucn aad 
hazardous substance• that an 
conducted Wltbm the 1cope of tbia 
11andard. 

"Hazardora wcuta 6illl .. or .. 6illl .. 
meam any facility or locadoa at wbicb 
hazardous wute operadoaa wttbia tba 
scope of I.hie standard lab place. 

··Health hazard" meaaa a c:bemic:al. 
mixtunt of cheaucaJs or a palbapa for 
which there 1s statistically 1lpiRc:ut 
eY1denca ba .. d oa al leaet oae study 
conducted fa ac:cardaace witla 
established tcienlific prmciplee that 
acute or.chrome health effec:u may 
oc:cur in expo1ed employeeL l'be term 
'"health hazard- in.dude• c:hemicaJa 
whic.11 an carcu101em. toxic or hiahJy 
loxzc agncs. reproducave IOXID.L 
Im tan ts. COITOll.VH. Hmitiz.ars. 
hepata1aXU11. aepbrotoXUIS. 
neu."'Qtoxm&. a1encs which act oa the 

hema1opo1enc system. and a11ente which 
dama119 th• lunq1. 1k1n. eye1. or mucous 
membranH. Funher definition of the 
1enn1 uHd above can be found in 
Appenduc .A la Z9 CFR 1910.1200. 

··rDLH'" or ··rmmt!diately daltfflt'OU8 to 
life or ht!Olth"' meens any candiUon that 
poses an 11nmedia1e threat to life. or 
wnacb aa likely to raeult in ai:uce or 
immediate severe health effaces. lbis 
includ111 oxYSen deficaency candlttona. 

··rmm«iiat• •• .,.,.,, h11Glth •fft1t:ts" 
meana any acute clinacaJ sip or 
symptom of a Hnaus. expoeure-related 
reacnon mamfesaed W1thla 7Z !lours 
aiter expo1W11 10 a hazardou 
1ub1taace. 

··oxygetr dt1fic1ency" meam that 
cancencranoa of oxy11111 by volume 
below wluch air 1upplyu1JJ n19pantary 
protec:Uoa mut be praYlded. It 8Xl8ta in 
aunoephene when the plll'Cllllta11 of 
axypa by volume i• lesa than 11.5 
percent OJCYlen. 

"Silll 1af11ty and hea/lll offic.,... means 
I.he individual located on a bazardou 
WHle sale who ia respomable to the 
employer aad haa the authonty and 
knowleds• aecesaary 10 implement the 
11te safety and health plan and venfy 
compliance wath applicable safety and 
health ~eat&. 

(bl ~•lJZU:mynmeni.-(1) Safety 
and htlalth orogrqm • .EaC& employer 
ihall develop and implement • safety 
aad health proanm for lb employ ... 
lavolnd in bazardaue waste opendoaa. 
Thepl'OlfSlll.a•amuumum.sball 
incorporate the requirements of tbia 
seceion end be prcmdad. a1 apprapriat•. 
ta any aubcoacractor or its 
reprenncative who wtll be Involved 
wath th• hazardous waele Q1tentioa. 
the prosram 1ball be desiped to 
identify, evalaal& and control safety 
and health bazarde aad pnntde Far 
emerpacy response ror bazudou 
waece operadoaa. 

(ZJ Sit• t:lraractarizalian and analysis. 
HazardOUI waele 1ite1 1ball be 
evaluated ID accordance with panpapb 
(cJ of tbi1 section 10 tdeadfy epec:iflc: •il• 
hazard& aad to determme the 
appropnate 1afety and health cantral 
procedmee needed lo prolect employne 
from the identified huanb. 

(3) Silll controL Site cautral 
procaci111"es 1balI be implemented in 
accordance With panppb (d) of tbia 
section before clean-up wade bepu la 
control employee exposure 10 bazardou 
1ubetanceL 

(41 Tmur1n1. Initial or refre1bar or 
revtew tn1aiDB meedn9 tbe 
requirements of pan!Jfapb (•J af lh1I 
1ection 1hall be provtded lo employees 
before I.hey an permitted to 1111&1• in 
haza:doua. waate operaboaa th.at could 

-.xpoH 1hem to hazardous substan1 
safety. ar health hazards. 

(SJ M•diml su~1//onca. Medical 
surveillance shall be provtded in 
accordance wath parapph (f} of this 
secnon for employees expoHd or 
poten11ally exposed to hazardous 
subs1anas or health hazards or who 
wear resparalors. 

(81 En11nunn1 control& work 
prat:t1c•• and pt1nona/ prot«:tlv• 
equ1pmant. Eal)lfteeriq control&. warlc 
practices. personal pro1ectiY1 
eqwpmenL or a combinadoa of the1e 
shall be implemented in accardaaa 
wath parappb (g) of lhia section la 
protect employee• from expoeun la 
hazardous suostances and health 
hazard-. 

(71 Monitonn1. Mamlonq shall be 
performed in accordance wttb 
parapph (bl of lhia 1ecdon la ueare 
proper .. 1ec:uon of 9ft1111Hft111 caatrala. 
work pncticee and personal protective 
equ1pmen1 10 that employea an not 
expo1ed lo le•vels whacb exceed 
esaabliehed pemus11ble exponn Umits 
for hazardous subetancn. 

(BJ lnformat1onal Pl'fllrmtl. Employees. 
concracton. and 1ubcaacractors or tllelr 
represeatalive shall be informed of the 
de!Jlft and naturlt of safety aad health 
hazard.a specific ta th• wade site by 
using tba safety and health plan outU 
in parappb (i) of lid• 1ectioa. 

(9) Matanal lrand/inr. Hazardous 
substaac:ee and cancaaunaced 10UL 
liquide. and other rnidun shall be 
haadlad. tranaponed. labeled. aad 
dispaeed of In accordance with 
parapph (iJ of this section. 

(101 D«ontammalion. Procedune rar 
all pha ... of dt1COalaminadoa shall be 
developed aad implemented ill 
accardance with paragraph (kJ af this 
section. 

(111 Elllttrpm:y re•pon••· Emerpacy 
re1poaee ca huudou wa•ta opentlaa 
inadenc. sball be conducted br 
accordance wt th pangrapb (1) al tlU 
HCtiOa. 

(1Z) l//U111ination. AreH acce•aibl• ta 
employees shall be llpted ill 
accordance with the requinaumb of 
paragraph (ml of this Hctioa. 

(131 Sanitation. Facilllln for aqdoyn 
1anitelioa 1ball be provided ill : 
accardaac:e With paragraph (a) of tbia 
1ec:tian. 

(HJ Site ut:arr11ion. Sit. acnadollll 
craaled dmin1 inatiaJ slla pnpantlaa or 
dunn1 hazardous waits operadam allall 
be 1hored or 1loped to prevent 
acadeataJ coU.pea and candacted ill 
accordance wnb Subpart P of 29 all 
Pan 18211. 

(UJ Cmwt:ton anti sub-t:on~ 
An employer who retaim contractor f 
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sub-concractor sel'Y1ces for work in 
hazardous w&11e opereuom 1ball infonn 
1hose conuactors. sub-cancnc1on. or 
their representatives al any po1en11al 
fire. exolosion. heallh or olher safety 
haz.ards of the hazardous w .. 1. 
1JPP.rauon tha1 !:ave been 1denufied by 
the employer. 

(cl Site charactenzauan and analysis. 
(II A preliminary evaluaUon of a site's 
charactensncs shall be perfonned pnor 
to sue entty by a trained penon 10 aid 
an 1he selecuon of appropnata employee 
pro1ecuon me1hods pnor to lite encry. 
Ounn11 t1le encry. a more delailed 
evaluauon of lhe sue·s specafic 
charactensucs shall be perfonned by a 
trained person 10 fur.her 1den1ify 
exasun11 sue hazards and lo funher aid 
1n the selecnon of the apprapnala 
en111neenn11 conll'Ola and personal 
procecnve equ1pmen1 for the tub lo be 
perfonned. 

(?J All suspected condiliom dlal may 
pose 1nhala11on or skin abaorpdon 
hazards that are immediately daqerau. 
to hfe or heallb (IDUi) or otber 
condi11ons that may cau1e death or 
senou1 harm shall be idenllfied durin• 
the preliminary survey and evuualed 
dunn11 the detailed survey. Examples of 
such hazanb include. but are na1 limited 
to. confined space entry. polendally 
explosive or Oammable situadoa&. 
v111ble vapor clouds. or areu wJaere 
biolasic:al indicators 1acb u dud 
animals or vewet.aboll' are localed. 

(31 The f0Uamn1 lll(ormadaa lo die 
extent available 1ball be obgmid bi 
the emp~et.Jmpr to allQWlftl 
emoloyees l!l..!!ller a 1itr. 

(ii Locabon and appro:xamaee 1ize of 
che !Ile. 

(ii) Description of die respoue 
actlVlly and/or the job tau ta be 
performed. 

(iii) Dura don of the planned employ" 
ac11v11y. 

(ivJ Sile IOP011'8Phy. 
(vJ Sile acce111bality by air aad.raada. 
(v1J Patbway1 Cor bazudou 

substance dl1persioa. 
(vii) Preseal 11atm and capabWll• of 

eme11ency respoRM rum.1 lb.al wauJd 
provide aH11lanca ta oa-•il• employees 
ac the tune of m emarpacy. 

(Viii) Hazardoua. ...O.taacea aad 
health hazarda invalv.d or apected al 
the site and their chemical and phyacal 
propenies. 

(41 PenoaaJ pralecliv• equipment 
(PPEl shall be provided and ued dunas 
in1tial 11te encry i.a ac:cardaac:e With die 
followin• reqwrement.t: 

(iJ Based upon che re1ulr. of tbe 
prelinunary site eveluaUoa. aa ememble 
or PPE sball be selected and ued dunq 
initial sue entry which wlll prDVlda 
pro1ec11on to a level of 1x1101ure below 

es1ablished penn1111ble 1xpo1un llaul1 
for known or suspected hazardoua 
sub11ance1 and health bazarda and wdl 
provide pro1ec11on a11ain11 other known 
and suspected hazard.I 1denhfied dunnlJ 
the preliminary 111e eveJuaUon. 

(iii An escaJ!e salC-contained 
breathan!l apparaculcil a1·lea11 five 
m""iiiu1el duration shill be camid by 
employee.ut.kUll.U•ilabl1 al theu 
11nmedia11 work 11adon 1r positive
~ sell-contained bnralblnl 
ap11aracua i1 nae u•d •• pan of 1he 
erit!%.!!_11m6Ji. · · · 
(iii) U th!!R..l'!Hm!!.&rJ site naluadaa 
does n~uJal.llliftdeat illformadcm 
to 1denafy th• huardl ar 1uapec11d 
nazards of th• 11i9Ui" ememble of lAvel 
B PPE 1hall be pnmded H muum-
protec:Uon and dlNct nr•dln1 
1nsuwnea11 shall be earned far 
idenllfyiq mut candlttana. (See 
Appendix B Car pidellna on level 8 
protective equipmeaLI 

(ivJ Once th• haarda of the Ille bave 
been po11dvely ldndflad. die 
appropnat• PPE ahall b1 selec1ed and 
u1ed in ac:cardance with para.-pb (I) 
or chis section. 

(5) The follawin& momlonn1 shall be 
conducted clurint 11le may wllaa the 
11te evaJualioa pradUC111 iaformadaa 
whicll sbcrw tbe paeealial ror illllizinl 
radladan or mut caadldoaa. or wb1111 
the site lafannadoa ii aat lllfBcieat lo 
rule Ollt dine poutble caadlltam: 

[i) Manitonq for buardaua levela of 
iaaaziq radlallon. 

(ii) Monatonna the air wttb 
apprapnate tell equipmeat for mw and 
other caadUf111111 that may caue death 
or 1eriC1111 bum (c:ambuadllle or 
ex1)lo11Y1 atm01phern. oxypa 
deficieac:y. toxic 1Ub1t&llCIL) 

(WJ Vlnally ob11n1 far 1igm of 
actual or poteatlal mut or atber 
daqeraua caadldana. 

(8J Once the pnllllCI and 
caaceatndoaa of specific bazardaua 
1ab1hllle89 aad bealtb hazarda bave 
been n1ablllhed. tbe rt.kl aalOCiated 
Wltb lheM 1ab11aacaa •ball be 
ldendfled. Em11layft1 who wtJI be 
workin1 on tbe lite 1ball be laformed of 
any n1ka that bave been ldeadfled. 

N.........al•kl to caaaiar ladud& bat are 
no1 U111111d to: 

Ex,nw •xai•dial dae •PPft111ria18 
Tbnlhold LlmH v.1 ... (TLV•" hnllilllble 
Expo1ve Umitl (PEI.al. ar R.co m•ded 
Exponnr Umitl ,~ .. 

mlJi Conaalrldau. 
Po11adu Sida AbMIJdoa ad fntllldaa 

Soaren. 
Po1na•I Ey• lmtadoa Soun:n. 
Explo•lllll S.U1dwtty ad FIU11111abtli1J 

R....-
(7) Any informadoa conc~lhe 

c:!leaucaL pby11caL and taxicolopc 

propente1 of each sub11anca known or 
expected to be present on Ille mac is 
available 10 the employer ind nrlevan1 
10 the duU11 an employ .. is expected ro 
perform shall be made evadable la all 
einployen pnor 10 the commencameal 
oi lhear work ecd'Vlli"' 

(81 An ogoin9 air monitarig ~ 
in accordance Wlih pananpll (bjO'i 
secuon shall be implemmted after 1ile 
characterizadon ba1 determined tbe 111• 
ia 1are far tbe •tan-up of oparadaaa. 

(dJ Sita cantroL (lJ A 1ile control 
pro!JrBDI ror 1)1"9Yendn, caalallliaadoa of 
employee1 1ball be developed dadq the 
pla1UW11 •ta1n of a bazardoaa wa11e 
operanon clean-up. 

(ZJ The 11l• ccmlral prapam 1hall. •• a 
mammum. illcludr. A 111e map: 1ile wark 
zones: the 1119 of a ~buddy 11111111"': •ii• 
commwuc:adona: the 11aadanl apenllnt 
praceduna or 1al1 wark pnctic:ec llld. 
idendftcaliaa of neU'lllt medical 
..... tance. 

(e) Tra1ninf. (lJ All employ ... (ndl 
aa eqwpmen1 openlan and paenl 
laborenJ expoHd la bazardoaa 
sub11aaces. health bazarda. or Mlety 
bazardl shall be tbol'OlllhJy lrllilled la 
tbe follawint: 

(i) Names of persoanel ud ulenlahttl 
respam1ble ror lit• Mlety ud baaltb: 

(iiJ Salety. beallh and other bazarU 
preHnl on tbe site: 

(ill) UM of PP!: 
(iv) Work practlc:n by wbicb the 

employ" can mmlmjze risb from 
hazard.I: 

(v) Sale use of enpaeering c:aatro&. 
and eqwpmeat aa the site: 

(YI) Medical l1U"leillance reqainmears 
lndudiq recopidoa of symptoma and 
11p wllicb mifbt indicate O'l'8I' 
exposun lo bazarda: aad 

(vilJ Panlf81'ba (CJ tbmqb (JCJ of tbe 
sile 1alecy aad bealtb plu 181 farda la 
paralfBpb (IJ(Z)(i) of dUa MClloa. 

(ZJ All employee• lball al tile dme of 
job aa1ipuaent receive a mint11111111 of .m 
houn of laitfal lnalnlcdaa al the iite. ,i 
..... ' amaliliiOOdi ol-r-"" field ex.DliJac• ag • dlr!ct .,,,... 
supems1oa of • trained. experteagd 
1upemaor. Worken wba may be 
expo1ed ta unique or 1pecial buarda 
shall be provided 1ddlt1oaaJ lrabdq. 
The level of trlfllinl provided lb.all b• 
cona111mt wttb Iba 1mployee'1 fob 
funcdon and rnpamibiUdn. 

(3) Oa-tit• manapmeat ud 
supervilon dlrec:dy rnpom1bl1 for or 
who 1uperviA employee• eappd la 
hazardau w11t1 o,.,aliom 1ball 
receive trainiq 11 provided In 
PVllP'IPb (•J(lJ aad (eJ(ZJ of tbl8 llcdaa 
and at 11&11 eipl additional boan of 
speaallzad training on maaalilll IUCb 
operations at lhe ame of Job 1111puae:ir. 
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(-41 Trainen shall have received a 
level of 1ra1nan11 h111her than and 
1ncludin11 the sub1ec1 mauer of the level 
of 1nscrucuon 1ha1 lhey are prov1din1J. 

(SI E."nployees shall nol puucipace 1a 
field acuvmes until Ibey have been 
trained 10 a level required by lhe1r 1ob 
funcuon and responsab11ity. 

(61 Employees and superv1son that 
have received and successfully 
completed lhot tra1nan11 and Reid 
exoenence specdied in paragraphs 
(el(ll. (el(ZI and (el(3J of this section 
shall be certified by lheu inslnlclor as 
hav1n1 completed the necesury 
1ra1n1n1J. Any person who has nol been 
so cendied or meets the reqmnmen~ of 
paral)raph (el(lJ of lhas section shall be 
proh1bned from en11apn9 m hazardoua 
was1e opera11ona after March 18. 1987. 

(iJ Employees who an responsible Car 
respondUlg to hazardoua emerpnc:y 
snuauons lhal may expoae them ta 
hazardou1 subs1ance1 shall be aained in 
how 10 respond to ex,ected 
eme1"3enc1es. 

(81 Employees specified in pan1Jf8ph 
(el(ll and manal)en specified in 
para!J'aph (el(3J oC lhia section shall 
receive 11111ht hours of refresher trainins 
annually on the 1tema specified in 
para!J'aph (el(1J of lh1a sec::dan and other 
relevant 1op1c:s. 

(9J Employers who can show by an 
employee's work expenence ud/or 
tra1nan1 that Iha employee baa bad 
initial trainiq equivalent to that trainiq 
required in pan!1'9pha (el(l). (eJ(ZJ. and 
(el(31 of lhis sacuon aball be camidend 
as mee11n1 Iha initial trainan1 
requirements of Iha• para!J'llpba. 
Equivalent traanina iadudea the trainiq 
that exullng employees mipt have 
already received Crom ac:tuaL an·sita 
expenenc:e. 

(0 Medical 1une1/lanm-(1J 
E:nplo~ covt1tfllL A medicd 
surveillance prop-am shall be iDldtuted 
by lhe employer for. 

(i) all employees who an or mar be 
exposed to hazardoua 1ub11&acn or 
heallh hazards at or above tba 
escablished permu11bla-aponn Umim 
far lhese 1ub11ances. without reaud lo 
1he use of respiraton. Car 30 day1 or 
mare a year. or 

(iiJ all employeea who wear a 
respirator Car 30 day1 or man• year. or 

(iiiJ HAZMAT employ ... 1pac:iflad ID 
panpph (11(41 of lhi• MCdaa while 
en1Ja1ed ia bazardoua wuca opendon.a 
covered by lhil secdoa. 

(ivJ The employer shall mab medlc:a1 
exam1na1iou or comultatiom anilable 
to all employee• who may have beea 
e:ocpo1ed ID aa emerpac:y 11tu.alioa ta 
hazardous 1ubatance1 at cancantraliona 
above the pemu111ble expo1UN llmi~ 

(:J Frequencyafm«lical 
etamma11an$ and con•ultat1on£ 
Medical exam1nat1ona and conaulLltlons 
shall abo be made available by Iha 
employer to 11ch employee covered 
under paratp"aph fn(ll of chis sec:uon an 
the foilowtnlJ scheduler. 

(•I Pnor 10 ass1snment or for 
employees covered aa lhe effecUva data 
of this slandard H specified in 
para!Jraph (pJ of this 1acliaa. 

(iii At least once every twelve months 
for each employee cavend. 

(iii I At termanacion of empla1111ent or 
reas11punen1 ta an ana where the 
employee would not be covered ii the 
employee baa not had an exaauaalioa 
w11han Iha laat sue months. 

(iv) Aa soon aa paaa1ble. upon 
no116ca11on by aa emplayaa eatbar tbat 
the emplayn baa developed sipa or 
symptoma Uldicatill1 pombla 
overe:xponn to bazardaua nb1tancee 
or heallh hazards 

(v) At man &equaat tima. ii tba 
exam1n1ng phy11cian dallll'llllllft that an 
increased fnquency of eunuaatlaa i1 
medically necessary. 

(31 Content of m«lical eJCt1111inauou 
and co1Uu/1auon£ (i) Medical 
examanation1 required by pangrapb 
(f)(ZI of this section shall illdude a 
medical and wark lmtory with special 
empha1il on symptoms related ta tba 
handliq of buardoua sab.taacn and 
to fitnesa for duty iadudlq the abWty to 
wear any nquind PPI aader caadltlaaa 
(Le.. tamperatun extremal that mar 1M 
expected at tba work sile. 

(iii The content of medical 
examinallona or cauultatiaaa made 
available to amployaaa punuaDt IO 
para!J'Bpb (Q shall be datenlliud by the 
exam1aiq phya1ciaa. 

(41 EJclllllinalion by a physician and 
cosu. All audic:al nam1aattaaa and 
procedures 1ball be parfonnad bF or 
under tba supeniaiaa of a l1c:auacl 
physician. ud shall ba praWled wttbaut 
co1t la tbe employ .. without lau of 
pay. and at a reuaaable lime and placL 

(5) lnformauon prowded to IM 
phy1it:1an. Tba employer sbaU pravtde 
tbe foUowina lafarmadoa to the 
e:xaminin& physician: 

(I) A capy of thi1 1tandard and ill 
appendices. 

(Ii) A description of tba am11la,..·s 
dutiu aa they Nlam ta tba amplayaa'a 
expo1urea. 

(iii) The employaa·1 a:xpaaun lnala or 
entidpated axpo1un lnela. 

(iv) A desc:npdoa of uy persoaal 
protec:uva eqwpmeat used or la be uecL 
and 

(vi Information from pravlaua medical 
e:xammatioaa of tba amplayea whic:b la 
not readily avealable ta tU 1,..•anin1 
physaaaa. 

(81 Phys1c1an·s wntten ap1mon. (iJ T 
emoloyer shall ob1a1n and Cum1sh the 
em:>loyea wuh a copy of a wnUen 
ooinaan from che examining physac:aan 
con1a1nan, 1he Callowtn!= 

(At The results of the medical 
exam1na11on and 1es1s. 

(BJ The phys1c1an s opinion as to 
whecher d:e employee has any detected 
medical condilions which would plac:a 
the employee al increased risk of 
matenal impainnenl of the employee"s 
health. 

(CJ The physician's recommended 
limuacions upon the employees aHipad 
work. 

(DJ A slatemenl tbal Iha emplayn haa 
been 1nfonned by 1h1 physician of Iha 
resulta of Iha medical axam1nallon and 
any medical conditions wnic:h raquin 
further exammalioa or treatmenL 

(ii) The wntten opinion obtained bJ 
the employer shall not reveal spac:iflc 
rmdinp or diagnoses unnlated to 
occupational exposun. 

(7) RM:atrlkftpmg. (iJ Aa ac:c:urate 
record of tba medical 1W"Va1llanca 
required by paraaraph (Q(t) of tbla. 
section lhall be retained. Thia record 
shall be retamed for the penod specified 
and meet tba c:ntena of Z9 CFR tna.za. 

(ii) The record requind in PUBll'llPh 
(f)(5J(i) of du. section shall include al 
least the fallawin1 information: 

(AJ Tbe name ud social sac:urily 
number of the em11layec 

(BJ Phy1ic:iam" writtaa opiniana: 
(CJ Aay employee medical complaiats 

related to exposun ta hazardoua 
subscanc:es: 

(OJ A copy of the inCarmadaa whic:b 
shall be pnmded ta Iha examjnin1 
physician by the employer. wilb the 
exception of Iha standard and Ill 
appancllcn. 

(iii) The employer shall ensure that 
thil rec:ard 11 retained Car the period 
specified la 21 CFR 19111.211. 

(1J Engmnnnr controla. '""' 
plTlt:lia .. and penanal prot«:tiN 
equipment for employee proteetlon-(1J 
E:r11nntinr control& worlt pror:lica 
and PPE. (l) Enatneertn1 controls and 
worlc prac:ttces shall be in1tttaled lo 
reduce and maintain amployn apo1an 
la or below tba permfu1bla axpoaan 
limits of tboM hazardaua sumtanca8 
replated bf 21 CFll Put 1na. Subl'&rt 
Z. exc:e11t to tbe extant that suc:b 
caatrals and pracdce1 an not ramble. 

Ncica.--Calll'"nlll caaaai. wllicll may be 
fH•tbla •n di• ue of pn.uwaed cabe or 
c:aaaal boom oa equapmeaL ud/m Iha .... 
ol nma1aly a,nacmd ma1enal hendH"I 
equapm1aL Wark pncttca whicb mar be 
fauabta .,. llWlllOYlllf all nan ..... ISal 
ampla,... flam po11n1tal .xpann durillt 
opeau11 al dnmL ••Hint dawtt dulY 
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.. p .. rat1un1 •nJ loc.uun111 employee• upwind of 
puu1ble h1z.ard1. 

Iii I Whenever en111neenn11 control• 
anl.I work pracuces are nol rea11ble. PPE 
sh .. 11 be used 10 pro1ec1 employees lo 
reduce exposure ro below es1abllshed 
perm1ss1ble exposun lim11s. 

l•iiJ The employer shall nol implemenl 
a schedule or employee ralalion •• a 
means or compliance w11h pemussible 
e"posure lim11s. 

IZI Engrnermng conUTJI•. worlc 
practices. and pt1nonal prollletllf• 
cqu1pmt1nt for sulntancn nOI IWflu/all!d 
tn Subpart Z. An appropnale 
comb1nauon or eng1neenn1J canlrols. 
work prai:11r.es. and personal pralectlve 
equ1pmen1 shall be eslablished lo 
reduce and maintain employee expaeure 
ro or below the eslabliahed pennaaa1ble 
exposure limit for hazardoua sun1anClt9 
nn1 regulated by Z9 CFR Part 1910. 
Subpart Z and health hazards. 

131 Penonal pro111t:un ft1Uipm11n1 
$elec11on. Iii Personal prolectiYe 
equipment IPPEI 1hall be 1elected and 
used which will protect employees rrom 
the hazards and porenllal hazarda they 
.are likely la encounter H identified 
l.lunnlJ the s11e charactenzalion and 
an11ly11s. 

(iii Personal prolecliYe equipment 
selection 1hall be beeed on an 
evaluation or the perfonnance 
characteristics or the PPE relaliY9 10 the 
requaremenll and llmitallona or die Sile, 
the 1ask-1peanc candilions and 
dur:uion. and the hazards and potenlial 
hazards idenlined 11 the 1ile. 

(iii) Po11live pressure selr-cantaiaed 
breathing apparatus. or po1illve 
pressure air-line resp1ra1ors equipped 
w11h an escape air supplf shall be 1lled 
in IDUf condlllona. 

(ivJ .To1ally-encapsulalin1 chemical 
pro1ectiYe suil6 (Level A protection) 
shall be used In conditions wh .. 
con1acl or the 1kin by lhe hazardous 
:cub11ance may result in an mUi 
11tualion. 

lvl The level or prolecllan pnmded b7 
PPE selecnon 1hall be increa .. d whea 
additional inCormallon or site coaditlana 
show 1h111 increased protec:don la 
nece11ary lo reduce employee expcnun 
below es1abllshed permiuible apaaurw 
lim1ls ror hazardou 1ub11ance aad 
health hazards. (See Appendix 8 Cor 
guidance on 1eleclin1 PPE enaembles.J 

No1e.-llle l11Vel of pra1ec1lon prawided 
m•!I' be decreHed when addilional 
1nlonna11on or 111e condlllona 111Gw 1ha1 
decreHed procec11an wtll nae re•all in 
h11zardou1 npC11urn la emplctJ..._ 

(vi1 Personal prolecllve equipmenl 
shall be selected and 111ed lo meel I.he 
requ1remen11 or ::9 CFR Pan 1910. 

Subparl I. and addillonal requirements 
specified 1n 1h11 HCllon. 

f 41 T otally·encapsu/aunr r:Jrem1cal 
protect1vt1 su1u. (ii To1ally
encapsulaun9 1u1l ma1enal1 used Car 
Level A pro1ec11on 1hall protect 
employees Crom the par11c:ular hazards 
which are 1denufied dunn1 sile 
characrenza11on and analysia. 

(iii Ta1ally-encap1ul11m1 1ui11 shall 
be capable of main1ain1111 pOlilive air' 
pressuni. (See Appendix A.J 

(iii) To1ally-encapaulatin1 suita sbaU 
be capable of pmrenting inward te111u 
leakap o( more 1hu 0.S percmL (See 
Appendix A.I 

151 Pt1nonal pro111t:Uvt1 equipm11n1 
f PPEJ Pl'Oftam. A personal protective 
equipment proanm shall be estabUahed 
for hazardou wa11e operadoa& The 
PPE pro11ram shall addrna tbe (alloWUll 
elements: 

(il Sile hazards. 
(iii PPE selecuoa. 
f iiil PPE use. 
(iv) Work auuion duration. 
(vi PPE mamlenanca and 1tara1e. 
(v1J PPE decantam1nadoa. 
(viii PPE trainin& and proper ftntns. 
(v1iil PP! donaift& and dofftn1 

procedures. 
(ixt PP! inspection. 
(xJ PPE in-ue lllOIUIOrinlo 
(x1J Evaluallon or the erfecdYenesa of 

1he PPE prosnm. aad 
(xii) UmitatiOllll durinl temperature 

extremes. 
(hJ Monitoring. (1J A!r man1larin1 

shall be used lo identify and quanlify 
airbome leYela or hazardoaa e11bs1ancn 
in order 10 determiae tbe appropnale 
level of emplOJee prolactloa needed an 
11te. 

(%) Aa a Ont 111p. air moniloriq 1hall 
be conducted lo ideadff UJ mUi and 
other danproua 1iluattoaa. 1uch aa tbe 
presence of llammable a1mo111heres. 
oxYBllMl•Rcienl ea'riranmenta. toxic 
level• of urbame coalamiuats. and 
radioactive ma1enala. 

(31 Aa a minimum. periodic monitorinl 
1hall be canclucted when: 

Iii Work begins on a different portion 
or lhe sile. 

(ii) Can1amiaanl8 other tbaa lho1e 
previously identtlled arw beiq bandied. 

(Iii) A diD'ennl 1J1t9 of opendon la 
inlllated (e.g.. drum opeaina aa oppoaed 
10 u1)lora1ory well drilllq.J 

(iv) Employ ... an haadHn1 l•aldaa 
cir.uni or cantainera or wortdna ia anas 
w1lh obV1oua liqwd coatamaaalioa (e .... 
a spill or la9oon.J 

(41 Hiah·nsk employees. ..... lho1e 
clo1es1 10·1.he 1aan:e of coa1aminan1 
1eneralioft. 1hall receive penaaal 
mon11onn' su.Cncient lo c:haractenze 
employee e:.po1ure. 

(i) lnformat1ana/ programs-{lJ 
C<!neroL As part of the safely and 
heallh pro11ram required 1n pan!ll'aph 
(blfll or thll secllon. the employer 1hall 
develop and implement a sue 1afety and 
health plan mee11n111h1 reqwremenls of 
para11raph (iJ(ZI of lhas sec11on for each 
hazardous wa111 aperauon. 

(Z) Sit• saf•tY and h.alth plan. The 
sue safety and health plan. which 1haU 
be available on I.he site for in1pectton b7 
employees. lhemr de1i1P1aled 
represen1a11vas. and OSHA penonneL 
1hall addnsa lhe safely and health 
hazards or eacb phaae of sit• operadon 
and indude 1he requirements and 
procedures for employee protecdon. 

(i) The 11111afe1y and healtb plan. aa 
a m1n1mum. shall addres• Iha following: 

IA.I Names oflr.ey personnel and 
allamalea responsible ror sit• safety aad 
health and appo1n1men1 of a 1118 safe!)' 
and health officar. 

(Bl A sa(ety and health ri1k analysis 
for each 11le task and operadoa. 

(Cl Employee tnuuna aseipmeata. 
(OJ Personal pro1ec11ve equipmaat ta 

be 11sed by employees for eacll or tbe 
11le 1a1ks and opera1tons beiD1 
canducled. 

(El Medical surveillance requi.reaumta. 
(F) frequency and type• of air 

monalonna. persoa.aeJ moailoria&o aad 
environmental samplin1 tec:lmiqu• aad 
in1trumentalion 10 be used. Metbacla of 
maintenaaca and calibradon of 
moaitonn1 and 1ampUn1 equipmnt ta 
beuaed. 

(CJ Sile canll'OI mea1urea. 
(H1 Deconlaminallon prac:edura. 
(I) Sile'1 staadard operada1 

procedures. 
U1 A conlin,ency plan mnlill1 Iba 

requirements or pansnpha (1J(1J and 
(ll(ZI of this 1ecdon (or 1afe and 
erreclive re1panaes lo emarseac:iea 
indudins lhe neceseary PPE and olber 
equipmenL 

(Kl Confined space entry procedurn. 
(iii Pre-en1r7 brierin1• shall be held 

pnor to inillallns any site activity aad al 
1uch other times as necessa11 lo eaaurw 
that employees are apprued of the Iii• 
salety and health plan and lbat It t. 
be1n11 followed. 

(iiil wpecuonl shall be caaduclad bJ 
I.he 111a safety and heallh omen or. ID 
I.he ab1ence of lhal lndivlduaL aaathft' 
individual aclin1 on bebalf of Iba 
employer 11 aeceHary 10 delermiae dw 
effectiven111 or lhe 1111 saCety and 
health plan. Any deficiendea la Iba 
eil'eclivene11 of I.he 11le 1alety and 
heallh plan shall be corncled br lh• 
employer. 

liJ Handlin1 dtVIM and conlain11n
(t I Cent!ra/. Ill Dnuns and containers 
und dunn1 1h1 dean-up 1hall mnt Iba 
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o.ppropna1e OOT. OSHA. and EPA 
re11ula11on' for lhe wa31H 1ha1 lhey 
r.on1:un. 

li1I Drum' and con1a1nen shall br. 
:nspec11=d and rhe1r 1n1e1n1y shall be 
.,:;sured pnor 10 be1n1 moved. Drums or 
i:onr;unPrs 1ha1 cannor be 1nspec1ed 
!'leiure be1n1 moved because or 
•nacce!ls1ble stora11e conditions shall be 
rnoved 10 an •ccessrble loca11on and 
in5riecteti pnor to funher handlln9. 

(hil Unlabeied drums and containers 
shad! be considered to conrain 
hazardous subsrances and handled 
accordin11ly until the contenls are 
po1111vely 1denufied and labeled. 

1:v1 Site operations shall be O'lanized 
10 m1nam1ze the amount of drum or 
c:onra1ner movemenL 

(vi Pnor to movement of drums or 
conra1nel"J. all employees exposed la 1he 
transfer operation shall be warned of 
the patP.ntaal hazards auacialed wilb 
the contents of the drums or containers. 

(v11 U.S. Department afTranspartadon 
specified salva5e drums or containen 
and suitable quantities of proper 
alJ,orbent shall be kept available and 
used 1n areas wnere spills. leaks. or 
:uo1ures mar or.cur. 

(vul Where ma1or spills may occur. a 
lllpill contarnmenr prosram shall be 
1mplemen1ed to contain and isolate the 
ennre volume of the hazardous 
suostance being lransferred. 

(viii) Drums and containers that 
cannot be moved wilhaat rupture. 
lea.ka9e. or spillage shall ba empded into 
a sound container usan1 a device · 
class1iied For the matenal bein1 
iransierred. 

,.. (i:cJ A 1raund-penettalln1 syslem or 
01her type of detecdon system or devica 
shall be used to estimate the location 

._and de~rh of drwns or cantaia8'9. 
(x.I Sod or covenn1 matenal shall be 

removed with caulton lo prevent drum 
or container rapture. 

("1 Fire e:ocllnguishin1 equipment 
meenn1 the requirements of Z9 alt Pan 
1910. Subpart L shall be on hand and 
readv for use to contral small ftrn. 

fZi 011~nrn1 drvrm and cantain•rs. 
The foiloW1nl procedurn shall be 
followed In areas where clnum or 
containers are being opened: 

(iJ Where an airtJae l"ISJliralDr 1ystem 
is used. cannecaou ta the baak of air 
cylinders 1hall be protected From 
contamination and the entire 1ystem 
shall be protected from physical 
dama9e. 

(Ii) Employees nal actually lavalved In 
openin1 drum• or containel'8 shall be 
kepi a safe distance fram the clnum or 
conrainers being opened. 

(iii) If employees mut work near or 
adjacenr to dnum or contaiaen beins 
opened. a suitable shield that does not 

m:er!ere wuh the work operetJon shall 
he plJced between 1he employee and 
rhe drum! or conra1ners b11n1 opened lo 
:Jro1ec1 •he employee 1n caae of 
ac:c1den1al e.:tplos1on. 

l•vl Cont:-ois for drum or container 
opem::~ equ1pme!!L mon1tonn1 
equ1pmen1. and fire !uppression 
equ1pmen1 sitall be located behind the 
e~plo11on-re11st:ant barrier. 

(vi "'atenal hanc!lin1 equipment and 
hand cools shall !Je of the type to 
prevent sources of igrudon. 

(vii Drums and containen shall be 
opened in sud: a manner that exceH 
in1enor pressure \vtll be safely relieved. 
If pressure cannot be relieved fram a 
remoce locauon. appropriate shieJdin1 
shall be placed berween tbe employee 
and the drums or canrainen ta redaca 
~he nsk of employee mi11r7. 

(vii) Employees shall aat stand upon 
or work fram drums or coataiaen. 

(:JJ E!«tncal mat•nal handlini • 
equ:pment. Electncal material ha.adlln1 
equipment used la transfer drums and 
containers shall: 

[iJ Be positioned and operated lo 
m1n1m1ze sources of iplidoa related IO 
1he equipment from ianidng vapon 
released &am naptured druma or 
containers. or 

(iii Meer the requirements of Z9 CFR 
1910.JD7 and be of lhe appl"OJlnate . 
electncal classiJlcatioa for the matarial1 
being hand!ed. 

(41 Radioaet1v• wuta. Drwu aad 
containers contaiaiq radioactive 
wastes shall not be handled until such 
lime ae their hazard to employees la 
properly as1essed. 

(SJ Shock ••n•1t1n wrutn. 
Caudaa: Sb1ppiq of sboclc Mlllitlve 

wa11e1 may b9 prohibltld ....._U.S. 
DeD1rtmea1 ofTl'Ul1'0ftadoa nsaiatlaaa. 
Employers ud lllatr llu"'8ft liundd cwfer IO 
41 CFR 1:'121 and L-:UO.. 

As a minimum. the foUowtq spec:la1 
precauaoaa sball be taba whaa drams 
and cantainen contaiaiDS or suspected 
of canraininl shoclc-te111Ulve wa1tee an 
handled: 

(i) All noa-e11eadal employees sball 
be evacua!ed f:'am the ana of traaarer. 

(ii) Matenal bandllq equipment sball 
be provided wtth explo1ive containment 
deVlces or pratecdve 1bfelds ta protact 
equipment operaton from explocliq 
can tamers.. 

(iii) AD employee alarm sptem 
capable of beins perceived abovw 
sunuundlq Upt ud aaile coadltlaaa 
sball be used to 1ipal the 
commencement and completion of 
explo11ve wa1te bandllaa acdvttln. 

(iv) Caaaauoua commuaicadom (Le .. 
ponable radio1. hand slpala. 
lelephones. as apprapriataJ shall be 

maintained berween the employee 
chaf"lle of the immediate handlln1 
and the site safety officer or comm .. 
post until such ume H the handlln1 
operauon 1s complered. Communication 
eou1pment or me1hod1 chat couJd cause 
!noc!c sens111ve marenals la explode 
snail not be used. 

(vJ Drums and containers under 
pressure. as evidenced by buJpa1 or 
swellins. shall not be moved untll IUdl 
lime 11 lhe cauae far exc:e11 pnt11ure i1 
dererm1ned and appropriate 
containment procedure• have been 
implemenred ta protect employees fram 
explo11ve relief of the drum. 

(v1) Drums and containers cuntainlnl 
po1c.ka1ed laboratory wastes shall be 
con11dered to contain shock-senaidve or 
explosive materiaJa unbl they have beea 
cbaractenzed. 

(81 Laboratory wa•t« pat:4. In 
addiltoa ta di8 requanments af 
panpph 0)(5) of this HCdaL the 
fallowin1 precaudona shall be taken. H 
a rnwmum. in handlin1 labontory 
wasce packs (leb pac:bJ: 

(ii Lab pac:b shell be opened only 
when necessary and then only by aa 
indivtdual knowledgeable Ill tbe 
inspecuon. clasadicatioa. and 
segreseaon of the containers wtthfn the 
pac.k according lhe bazardl or lbe 
wastes. 

(ii) U c:rystalllae material i. aated 
any container. the contents 1hall be 
handled a1 a shoclc·1emillve wa1te aa... 
the contents arw Identified. 

(':') Samo,ftn• drum• and contain«l'IL 
Samplin1 o canta111en and dnliDI 11iall 
be done in accotdaace wttb a aampllns 
procedure whicb ii pan or the site 
safety and health plan developed far 
and available to employen and othan 
at tbe specific warbite. 

(81 Sh1ppin1 and ll'tJMport. (I) Dnma 
and containers shall be ideallfled and 
clasaafted prior to packqiq rar 
shipment. 

(ii) Drum or container stalinl anu 
shall be kept to the minimum number 
nece11ary to safely ldendfy and cla11ify 
ma1enals and prepare them for 
transport. 

(iii) Sta11111 area• ahall be provided 
Mlh adequate access and 111'9•• raates. 

(ivJ Bulldq af hazardau wutee sball 
be permitted oaly after • tborautia 
cbanc:terizadan af tile materiala baa 
been completed. 

(91 Tank and rault prot:etlurn. (IJ 
Tanb and vault. caataialns buardou 
substances 1ball be bandlad ID a awmar 
similar to tbat for drwm and coatalmn. 
taki.at into consideradon the size of the 
tank or vauJL 

(ilJ Apprapnate tank or vault entry 
procedure• maettns paratnph 
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(11(:.!Jli)(Kl o( this .:iecdon shall be 
followed whenever employeea mu11 
11n1er a tank or vaulL 

(kl D«ontaminauon. (11 A 
deconianunalioa procedure 1hall be 
developed. communicated la employee• 
and IDlplemented ba(ore any employees 
1Jr eqwpmenl mav enter ueas aa 111e 
wnere po•enual for exposure la 
hazardou1 substances exists. 

(ZJ Standard oparadn• procedures 
shall be developed lo nunumze 
employee contact wub hazardaua 
subscanc:e1 or wttb eqwpmeat tbal baa 
contacted bazardoua sub11uu:n. 

(JI Decan1ammauon I.ball be 
performed aa 1reaa tbat wdl minimize 
the exposure of WICODbUIWlaled 
employees or eqwpmeal ta 
concamanated employeft or lqUipmeat. 

( 41 All employees leaWll a 
conuumnaced area ahall be 
appropnacely decaalUWlalad: all 
clodiiq 1111d equpmeat le•'Vllll a 
can1amma1ed 1r11• ahaU be 
appropna1aly dbpoaed of or 
decon1amanated. 

(SJ Dec:aa1ammalian pracedurn 1hall 
be momlored by t.ba 1118 ufetv aad 
bealt.b officer to delermllla t.bail' 
eifecdvenesa. When such pracedurn 
anr found to ba meffecdva. 1pprapnala 
step1 shall ba taken ta correct any 
deftc:senaes. 

(81 All eqai1H11ent aad solveats usm 
for deconwmaadaa lhall ba 
decontammated or dfaitaaed al prapedy. 

(7) Pro1ecdve clatbfDs 111d eqaip11181lt 
shall be decaataminaled. cleued. 
laundered. 11U11Dtamed or replacacl u 
aeeded lo maia.raia their effec:tmmeu. 

(BJ Impermeable protactlw c:lathiq 
which caatacu or ia Ubly ta bavw 
contacted bazardoU8 111batant:ll8 lhall 
be decontammalad before beiq 
removed by the employee. 

(91 Employee• whaae aan
lmpermeabla clothiat becam9e wettad 
with huudou 1111batmu:a lhall 
immediately remcmt that clotbiq aad 
proceed ta 1bawer. The clothiq lball be 
dlspased of or decoataminatacl befan It 
11 removed from Iha wade ma& 

(10) Uaauthomed employ .. lhall not 
remove prolecdn datldq ar eqaipmeat 
from c:!2aqe room&. 

(111 Cammm:W lanadrf• ar daaaiq 
establiahme.ata chat decaarammate 
pra1ecdve dathinc ar eqalpmaat IJWI 
be ialormed of Iha pataadally lwmfal 
eifecta of uponre1 la buardou 
subalalleeL 

(121 Whare the dac:aa••mjaaHoa 
procedure mdlcatn a ued for 1bcnnn 
a.ad chanp rooma. tlMy 1ball be 
provtded a.ad meal the requiremmta of 
:s CFR 1910.141. 

(I) E:nerreney nr.rponM-(1) C.nfU'Ol. 
( i I A.a emel'lency re1pan.1e plan 1ball be 

developed and implemented to handle 
1nuopa1ed on-11ta emaraendn pnar ta 
the commencement of hazardoua w&11e 
operauons. Emeraency nispaa1e 
1cuvtUea la all other hazardaua WHle 
operenons shall follow an emeqency 
response plan meeun1 Iha reqwrement.s 
of thas secuon. 

(ii) E/em11nt.1 of an emarg11ncy 
re.rpons. plan. The employer shall 
develop an emeraeacy respan.1a plan for 
on-tale and oif·11te emerpadaa wluch 
shall addresa. u a muumum. the 
(ollowm11= 

(Al Prlt-emerpnc:y plannillt-
(BJ Personnel rolea. Uan of authanty. 

lraanuur. and comm11111C8doa. 
(Cl Emarpacy recaanadaa and 

prevenaon. 
(Dl Safa dJalaac:n md plac:a of 

refu119. 
(El Sita sacanty and caatraJ. 
(F) Evacuadaa routea aad 

procedures. 
(CJ DeconramiDadaa. 
(HJ Emarpacy medical b'ntmaat 

and first aJCl. 
(I) £me1'1J9DCJ aleniq and lftPCJDH 

procedurn. 
(fl Cndqua of restJOn.18 aad follow

up. 
(IC) PP! and 1marpnc:r equipmaat. 
(ZJ On-•1111 llllllllJflllf:T ~i) 

Trauu.ng. Traimq for ala emeqam:y 
respome 1hall be c:oadm:ted Ill 
accard1U1ca with pareppJa (•) of thia 
1acdoa. 

(U) Procadura /or htu1d/q .;ta 
11m111111111q inad11111& (A) la addUlaa to 
t.ba elemaata for tha 9DUll'l911CJ reapama 
plan required ill parappla (1)(1)(11) 
above. t.be followtq aiemmta lh.aJl be 
Included far lila 9IDar'pllC1 rnpoaae 
plam: 

(Z) Site topoppby, layout. and 
pnrvaillq .. aduir c:amlltloaa. 

(2) Pnx:ednna for raporttac IDcidmta 
ta lacaL 1tata. and fedenl ao•awtal 
apacin. 

(BJ The 1ite llll8l18DCJ rea,_.. plan 
lh.aJl be • MPU8'9 l8Cdall al dae Sita 
Safetv ad Health Plan. 

(C) The lila 8Dlarpac:J rnpoaM plan 
1ball be caaq1adbla aad IDtaarar.ad with 
the dlautar. Bra ad/or emerpacy 
re1pama plaaa of loc:al. state. aad 
federal •&•acl•a. 

(DJ The 1118 emerpaqr rapoa... plan 
1ball be rehanad rap1arl7 u pan of 
lb ovanll lniJlial praanm for 1ite 
opendau. 

(El The lila 1111U1f1811Cr rapame piaa 
shall be rniew9CI periodically and. aa 
necauary, be amaded. ta keep it 
cwnat wtth aew or ch1nstn1 ala 
condidoaa or iDfarmadoa. 

(F) AD employee alarm 1111a1a lhall 
be ins1alled ill accardaaca with ZI CFR 
1vio.uss to aoufy employeea of an on-

~Ila emerqency 11tua1lan. lo uap work 
acuvules 1( necessary. la lower 
back~und noise in order 10 speed _ 
communacauon. and to belJln emer;ency 
:>rocedures. 

(CJ Based upon the infonnallon 
available at ume of the eme11ency. the 
employer shad evaluate the 111c:sden1 and 
the 'Ile re1panH capabwU11 and 
proceed with the 1ppropna11 s1ep1 ta 
amplem1n1 the on-tale emeraency 
response plan. 

(31 Off-11t1111merrency nrspons.-(1) 
Tra1n1ng. Trainan• for handliq 
emeniency responaes involvfq 
hazardous sub11ances shall ba 
conducted on a monthly basas and 1hall 
be al le11t 24 hours annually. The 
trawn• 1nall include .. a man1mum 
recalJIUbon of hazardl. salecdon. carw. 
and UH of personal pro1ec:dve 
eqwpment and 1afe aperada1 
procedure• co be 111ed al lhe uu:ident 
scene. 

(Iii Proctlduns for handling off-•1ta 
emerrency madent£ (A) The 1enior 
officer re1pondins 10 an inad1nt 
involvm; a bazardoua suba&aac:e or 
w&1te 1hall establisb aa incidenl 
Command Sy11em (ICSJ. All emerpacy 
respondera and thear cammuaicadaa.s 
shall be coordina1ed and controlled 
throWJh the iDdiVldual iD chup of th• 
ICS. 

(Bl The individual In charp of the ICS 
1hall ldendfy. ta lhe extent po11ibla. all 
bazardoua 1ub11a11Cea or caadidaaa 
present. 

(CJ Based on Iha huardoua 
substancn and/or caaditiom prneat. 
t.be mdividual lD chara• of the ICS shall 
implemeat appropnale emerpncy 
operada111. aad uaun th•I Iha personal 
pro1ecdva equipmaat wam ia 
appropnata far Iha bazazda ID be 
encauntmnl. Hawner. panoaal 
protecUYe eqmpmeat lha1I meet. at a 
DUIWD11111. the critma cantmmd Ill 29 
CFR 1910.158(•) wbm warn wbile 
perfanmq fin &plina apentloDI 
beyond th• lDcipiaat 1taae. 

(DJ Salf-cantaiaed breadlia1 
apparatu 1hall be wom at all tfmn 
dunn1 emersency operalloaa laYOlvfas 
exposure ta hazardou nbatancn or 
health hazards. Alter October 1& 19811 
only pa11dve prea111n 1elf-cantaiaed 
resaintora sball be uaad. 

(El 'Iha individual la chup af the ICS 
shall llmat Iha number of tmerpac:J' 
respame personnel at the amersmcy 
11t1 to thaH who an actiYely 
perfarmaq 1marpnCJ operadau. 
However. oparaliau iD hazardous areu 
shall be performed uiq the buddy 
1y11em lD sraup1 of two or mare. 

(Fl Back-up personnel 1ball be 
11anding by wtt.b eqwpmeal ready lo 
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.,rov1de as1u11ance or rescue. Qualified 
basic hCe support personneL H a 
minimum. shall also be sranding by wilh 
medical equ:pmenl and transponauon 
CRpab11ily. 

(GI The ind1v1duai in c.'la11e o( the ICS 
shall designate a saCety oificer. who i• 
knowledgeable 1n fire figlmn1 or rescue 
opera1ions and hazardous substance 
handling procedures. w1lh specific 
resuonsabdiry lo 1den11Cy and evaluate 
haz.:ards and 10 provide direction wnh 
respect 10 1he sare1y of operations for 
the emergency al hand. 

(HI When acuvmes are judged by the 
SHCety oCficer lo be unsafe and/or to 
1n,,olve an 1mm1nen1 dan11er condition. 
the saf~1y officer shall have lha 
au1hon1y to alter. suspend. or tenninaie 
those actavmes. The safery omcer shall 
immediately inform the individual in 
charse of lhe ICS of any actions taken to 
correct 1hese hazards at an emeqency 
sr:ene. 

(II After emergency oueraUons have 
temunated. lhe andivtdual in charae of 
the ICS shall implement appropnate 
decontamanauon procedures. 

(41 Hazatdou• mai.nal• Imm• 
(/IAZ.WAn. (i) Employees wbo an 
members of the HAZMAT team. 
employees des1111a1ed by the employer 
to plu!J. patch or otherwtH lempor:anly 
control or stop leaks &om can1amers 
which hold bazanfou subatances or 
health hazards shall be pven trainiag in 
accordance W1th pan"'8pb (1)(3) of tbia 
section that includes the care aad UH of 
c.'temacal protective clolhina and 
procedures to be followed when 
workin1 on lea.kiq drwm. caatainen. 
law. or built transpan vehicles. 

(ii) Members of HAZMAT taams allall 
receive an annual physical ex.wminadaa 
by a Uceased pbysic:iaa aad be pravtdecl 
medical sun111llam:e a1 required la 
para"'8pb (Q of tbia Hedon. 

(iii) Personal protecdve clotbfq llld 
equ1pmmu ta be 1lled by HAZMAT taam 
members shall meet the requiremeall of 
paragraph (SJ or lhia HCdoa. 

(iv) Approved Hlf-caataiaed 
comprws1ed BU' brwaddq appantua may 
be uaed with approved cylladen &om 
other approved aelf-coall.ined 
compresaed air breatbiq apparatu 
provided that 1ucb cyllact.n are of the 
1&m• capacity aad preuun radns- All 
campre1aed air cylladmw med witb Hll
conlained breathins apparatu lhall 
meet U.S. Depanmeat or Trampartadoa 
and Nadonal lmatute for Oc:c:upadaaal 
Safery and Health cnteriL 

(51 Post~m•raency rnporue 
1Jpt1ration•. Upoa campleliaa ar th• 
emef1ency re1pame. if It la detenain.ed 
that 11 ls necesauy ta remove bazardaua 
1ubs1ances. health hazard.a and 
matenal1 canaamanated W1th them such 

as con1amana1ed sod or other elements 
of the na1ural environment. then such 
operauons shall meet all the 
requ1remen1s of paragraphs (bl through 
(nl of 1h1s secuon. 

(ml lilummat1on. Work areas shall be 
ligh1ed 10 no1 leS1 rhan the minimum 
11l11mana11on antens11ies listed ia Table 
H-102.1 while any work is in progresa: 

TAeU! l'f•IOZ.1.-MINIMUM IUUMINAflON 
l111TEHSml!S 1N FOOToCANoU!s 

4CIOI cu-= I ---
9 ___ ,a.-..--
2 __ ;~------

1 ----..--
........... .._ ____ ..... 

s .. - ___ .,.,..,._. _ _.... .......... ·-! _:':" ............... .._. ........ '-----··· 
I - -·-·--' ._.. ......... -..--..... ..._ ____ ..,. _.,._,. ___ _ 
. _... •O _a-_...._ __ _ m---
' ---.----' .. _..,. ___ _ 
·--llll-- ___ ,.,,. _____ _ 

(nJ Sanitation at 111mporary 
1vorkp/ac116-{1J Potable wai.r. (I) An 
adequate su11ply af pat1ble water shall 
be pro..,;ded an the site. 

(ii) Ponable containers uaed to 
dispense drinldas water shall be 
capable or beans lfpdy doHd. and 
equipped with a tap. Water shall aot be 
dipped &om cantaiaen. 

(iii) Any container 1lled ta dislribule 
driakins water shall be clearly marked 
u to tbe aanan of ill conteall and aat 
llled far any atber purpaH. 

(Iv) Whent liqle sentce cupti (to be 
UHd but oaca) an aupplled. bath a 
MDituy caatabler ror the uaued cap• 
ud a receptacle far dlapoaiq of tbe 
ued cup1 lhall be pnmded. 

(Z) :Vonpotabl• water. (I) Otadell for 
naapot.able water. suc:b u water for 
lnduatrial or ftnflptlq purpo ... 1ball 
be ldeadfled to iadlcatl clearly that the 
water la 11111afe aad la not to be uecl far 
drinJciq. wa1hiq. or cookiq purpoHS. 

(ll) There sbaU be no croa .. 
coaaecdaa. opea or pateadaL becweea a 
sy111m famisbiq potable waler aad a 
syat11111 Cumiabiq aaapatable watlr. 

(3) Toil•i. /at:ditie& (I) Toilell aball 
be provided for emplofen accardla& to 
Table H-102.Z. 

---1--....... 
:Zit•- lo.. --·--1a...---·--:ao. .. _ 

r .. aLE 1'4-102.2.-TOILIT FACIUTI!~ 
Conh""8CI 

-·- : ...___al•-
- ..... zoo -· 

I 
_o... ___ • __ , ,.,_ 

(iii Under remparary field conditions. 
prov1S1ons shall be made to Haure not 
le11 than one lodel (acilJly ii availablL 

(iiiJ Hazardou waate sile1. not 
proV1ded wnb a sanitary sewer. sh11U be 
praVlded with the follawin1 toilet 
facdilies unles1 prohib11ed by lac:al 
codes: 

(Al Pnvies: 
(BJ Chemical toilets: 
(CJ Rec1rculatin1J toilets: or 
(DJ Co111bua11on todets. 
(i\") The requiremeau or thi• 

paraP'llph for 1anitanaa faclldes shall 
not apply to mobile CNW9 ha\1nt 
transpona11on readily avaiiable tu 
nearby toalat faciUUa. 

(41 Food handling. All employees· food 
servtce facilities and operations shall 
meet the applicable lawa. ordinuces. 
and repala11ons of the jun•dicdaaa ia 
wilich they are localed. 

(5) Temporary •lnpins quarters. 
When temporary sleepin1 quart1rs ant 
provided. they shall be heated. 
\"entilated. and llpted. 

(81 Wa•hing fat:zlitie9. The empla,, 
shall provide adequate washlq 
facilities for employees en1a1ecl iD 
operations where hazardau• suba1ances 
may be harmful lo employees. Such 
racilltie• shall be iJl near proximity la 
the work.site. W1tbia controlled access 
work zones and shall be sa equipped as 
to enable amplayeea to remove 
hazardoua substances. 

( o J Certain o,,.mtion• Contiut:ltJd 
under th• lla•oun:a Con••rvation and 
Racor11ry Act of zr.s (RCRAJ. 
Emplayen caaducdn& opendoaa 
specified iD PU"BP'llPh (SJ(ZJ(W) of this 
secdan shall: 

(1J Implement a hazard 
communication prosram meelln1 the 
requirement• of Z9 CFR 1910.1.ZDO: 

(ZJ Implement a medical suneillance 
prosram meetiq the reqalnmear. of 
parasraph (Q of tbla secdan: . 

(31 Develop and Implement a ..te1y 
aad health propam for 11m11layeae 
involved in bazudau.a waale openUaaa. 
The proP'llm shall be dniSDed to 
ldeaufy, evaluate ud control safety and 
health hazard.a aad provide far 
emef1ency rapome to their facilldn far 
the PUf1'0H of employee protection: 

(-IJ Develop aad lmplament a 
decontarmnadaa procedurw ii: 
accordance with puappb (k) or dus 
section. and 
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ISi Ocvelup and 1mplemen1a1ra1nin1J 
proqram for employees 1n\"olved Wllh 
haz01rduus wasie operauons lo enable 
•!JCh employee co periorm che1r assigned 
Juues and foncnons 1n a safe and 
hedllhful manner so as nol lo endanger 
1hemselves or oc!1er employees. The 
1n111c1I cra1nin1J shall be ror :1 hours and 
refresher 1ra1ning shall be ror eighl 
hnurs annudlly. 

Ip I Star: up Jates-'. t I Tro1n1ng and 
ml!d1ca/ prov1s1ons. lnaual 1ra1n1n11 and 
medical surveillance as speafied by 
;:t.aratJraph (el and fO of lhis section shall 
bi: commenced on 1he efrec11ve dace of 
1h1s slanJard. and be rully implemented 
as soon as possible bul no lacer than 
~larch Ill. 198i. Employees may 
connnue 1n rheir work assipunents unnl 
March 18. 1987 lhou!lh 1ra1n1n1 and 
medical exam1na11ou have no1 been 
completed so Iona as all feasible 
cram1n1J and exam1na11ons have been 
cum pieced. 

1:1 Sufery and health Pl'Ofl'Om. The 
emaloyer shall develop and implement a 
saie1y and health pro!Jfam as required 
by pc1ragraph (blll I or rhis sechon as 
suon as 11 ieas1ble and have 1t 
completed and implemen1ed no later 
chan March 18. 1987. 

(31 Engmeenng controls. warlc 
prac:ices. and personal prot11t:Uvt1 
equ1pmenL Iii The en11neerin1 canll'Ols. 
work practices and penonal protective 
equ1pmen1 required by parasraph (SJ(ZJ 
oi 1h1s section shall be implemented as 
soon as feasible and implementaHon 
shall be comple1ed no later than March 
18. 1987. 

(ii) The en111neenng conll'Ols. work 
pracuces and personal protective 
equipment required by parappb (SJ(lJ 
of 1h1s 1ecuon are exis1in1 requinmeab 
of other OSHA 11andardl and caadnun 
lo be required from the eifective dace of 
1his slandard. 

(·II S1~ •afety and healtlr plan. The 
sate safety and health plaa requind by 
paratJraph. (ll(ZJ of tbia Hcdoa shall be 
compie1ed as soon a• feeaible bat aa 
later than February 11. 1987. 

(5) C4rtam operatiom condru:• 
under RCRA. The requinmmui 
spectfied by panarapb (ol of tlala MC:daa 
shall be i.asntuled by March 18. 1987. 

(8) Other m,u1nmenu. Reqairemnt.1 
or •hi• standard which do not II.eve • 
separate slart·up dale and have aot 
been requared by odler OSHA 1tandards 
shail be camed out from the eff'ectiv• 
dare or rhas standard. 

(7) .Vew operat1on1. Operadou 
covered by 1his 1ecdoa whicb ant 
sraned after March 18. 1987. shall be in 
compliance wub lhis section from the 
scan of their operauon. 

Agpadicn Co 1 1910.l:D-ffazardou• w .. 1. 
01MRllon1 .ad Em•'19'1CJ R .. panM 

:"lole.- iltr fu/!11wrnf apornd1t:r1 1r1r.·r a1 
11an·manaatfJn" yu1urlin~1 to a11111 
,.mp1.,,.,,,,, and rtrola1·rn 1n can:;1ln::y •uth 
1!1r appropriatr ~u1rrm1mt1 of :m• l«:llon. 

Ap!Mftdix A-P-1 Plocecrave Eqv1pmea1 
Tnl Mee.bod• 

Th11 ;aopendi11 1ell (anh Iha non• 
m .. nd11ory eumpln of 1es1a which ma, be 
u1ed co e••lua1e compliance w1lh p•ni'"oh• 
1910.l:ut&ll41 llil incl llhL 01her 1n11 and 
01her challen,e ••mll m1y be used la 
evaluall campll•nce. 

.i. Fu1IJ··Encap1u1atrd Suit PrnsutW Tr11t 

I 0-SCope 
1 t Th11 prac11ce mea1un1 •II• 1b11liy of 1 

Id• 119h1 1a1aHy-enceltllda11111 cllmau:al 
pro1ec11ve 1u11 me1eneL 1e•ms. end doauns 
la ma1n1ain • fixed po11awe pree11111W. lh• 
ret111lt1 al 1h19 pncnce 1Haw •be 1•• 111)ht 
1n1qr11y of 1 101•l...ncapnM1in1 chenucal 
pro1ec11we su11 la be ewalue1ed.. 

1.Z Rn111.ance of die IUll marenel• co 
pl!nllra11on. penetra11on. uul d....-.S.11an by 
sgecafic haurdoue 1ub11•nce1 11 nol 
de1em11ned by 1h1s test method. 

:.~11cnp11on afTenu 
U Ta .. lly-enceosulaled chemical 

pro1ecllwe 1w1 ITECP IUllt-A fllll body 
1annen1 wbacll 11 COlllllllCled of prateclive 
clo1h1n9 m11enel1: c:awen lbe •• .,....., tano. 
he1d. 1111111. ind lep: me1 ca ..... the _ _., 
henu and feet wull Updy altacbed alone 
and booic camDletelr endolft die --by 
irself or 1a caaabuaadon With the wwver'1 
rnp1 ... 1ory equapmeaL pn. and bootL 

U Pro1ec11ve dallliq marenal-Aay 
macenel ar combinedoa of matenals ued la 
•n uean of clodain9 for tile pul1IOSe of 
11olann9 pens al the body fram cllnct contaci 
w11h a potena•llY heurdaul Uqllid or 
1•-dl_.cels. 

U °"C•• llp11• -1ar lbe .,_,.... of dUa 
pracUce Ille limaled llow of • 1u llllda 
praaun from die im&de af • TECP nut ht 
lllllalpll .. II I pnlCllbed prenve ud lime 
iiatenaL 

U -Slaall"'-na. 1nm lndlca1n a 
mancla1ary req111n11111nL • 

z.s -Shoald--Tiaia 111111 lndlc:atee • 
l'l!COlllllmlcladoa ar da11 whlcll ls advtaed but 
not required. 

u ""May·-Thia 11111111 ..... ID Ital•. 
pen111u1we UM or an alternadn aaelllacl 10 a 
1peaftc requanmeaL 

3.0-SWIUllUY of PracUc. 
11 The TECP 11111 Is Yllually iupecrecl 

and modlfted far tile tnL Tbe lat IPfU.hla 
la alllciled IO die 11111 IO penaal iaOadGD IO 
lb• pre-test nit aplllllOll pnuan for 
remcn.a of nat wnalr1el ud ae ..... T1ae 
pre11ww la lowend IO die Int prnllllW ud 
monatand far dine 111111a1ea. If dae pnuun 
drop 11 acn .. ..,._ dle TECP 1a11 faal.I die ce1ca 
and i1 removed fnnD MrYlce. Aft• leak 
locanon aad rwii•ar tile enc I.I repeeted.. 
4.o-fteqwred SuppUn 

4.1 Saurc• ol comprn1ed aar. 
4.Z T111 apparalUa (or auat lntlnl 

1ncl11din• a pn!llW'll mH1uremm1 device 

..,,,h a sen1111v11y of .. , leas• '" 1ndl •11;r 
11•1111e 

4 l Ven1 valve closure plu111ar1Hhn9 
Id De. 

4.4 Suapy wa1er saluuon 1nd 10(1 bnull. 
4 .S S1op wa1ch ar apprupna1e 11m1n11 

drv1ce. 

5.~S.fety Prec:1u11on1 

5.1 C.re 1h1ll be laken 10 proY1de •he 
carnc1 pre11ure s.Ce1y d11w1cn required for 
Ille source of compreued '" UMd. 
e.~Te11 Procedure 

1.1 Pnar 10 eacb !esL Ille 1a1er 111111 
perform a "81ual 1111pect1an of Ille 1wL ~ 
Ille sun far se1m 1Dll!'ll"IJ "7 Y1111elly 
exa111in1n9 1he seam• and 11•allr puJlln9 -
1h11 1e1ma. Ensure 111•1 all air supply Hn ... 
r.111n111. "''or. Zlppen. and w1lwft are IKUl'9 
and shaw na 111p1• af de111narwllan. 

1.1.1 Seal oir the •enl valwa alant w11b 
any 0111.r normal ml•• ar ubaut poinl• 
lsudl 11 umbilical 111' llne fitunp ar face 
purat open1n1JJ -di 11pe or 01llor 1ppropnae 
meene 1cap1. plu111. ruuure. e1c.1. Can 1bauld 
be exercised an 1lle 1ealan9 pl'CICel1 nor co 
damaise 111y a( Ill• sun caaapanea11. 

1.1 . .:: Co•• all closure ••Mmbli.., 
1.1.l Prepa111 lh• SWI Car lftll•doa by 

proY1dlnt an 1mprov118d canaecaaa poml or 
lhe sun for canaecun9 m ea.rtlne. Altacll Ill• 
pres1un 1n1 1ppuatU1 10 Ille 1111t ro penml 
1w1 1nila1tan from a campns1ed air aaurce 
equipped -111 • preuure indlcadq replaror. 
The leak 11pmeu of lbe Pl"ltRllr'll int 
appanNa 1hauld be 1n11d befon and alta' 
Hcll lnl bJ da11111 off die end of Ille hlbins 
a11aclled 10 die 1w1 uac1 ua1111111 • ,,..._ 
of Ihm inchn wa1er 1•ute far lbrn minutee 
can be maintained. II a campaaaat 19 
reaaOYed for lbe tesL lh11 componen1 lllall be 
replaced and a 1ecaad ce11 coachacted wub 
another component nn:iawld lo permal a 
complete IHUI of lb• enMmble. 

I.LI The pre-IHI expUllllDG ,,. ....... (Al 
aad Ill• IWI •••I pra•ure (BJ llWJ be 
supplied by die 1ua1 manalacnanr but in na 
ca1e 1laall dley be In• dlaa: A•l Inell• 
•••er pup uul B•Z indlai waw ....... 
Th• •nd&aa 11111 pnaun (CJ lllall be • lea 
tllaa 80'5 (~I of tlle 1n1 prnaun (8); La. IM 
pres1ure drop 11110 aot aaed zml (\WI of Ille 
Int pnllUN (81. 

1.1..S laftare die 1wt 1111al dae prnnre 
lnS1d• i• equal ca pna1ure "A-. lllepn-ceer 
•~panaaan 1ui1 praaun. Alla• 11 le11t one 
lllUIUlll 10 fill aal lh• wnnldn ID Ille llliL 
ReleaH aulflcaent arr 10 reduce tile Nit 
pres1ww 10 prnnn T. die IUll Int 
prnnn. Betm ltllUq. Al die end al dine 
mma1 ... record lbe 1Wt prnaara •• prwww 
'"C. - Ille aadiq 1uil pnu1119o Tile cllll'.
beawna Ille 1wt tnl prnave ud die eadlat 
IWI Int prnaure (I-CJ dWI be clabed .. 
tile 1aat prnnn drop. 

I.LI If die suil preanre drop la mmw dim 
:0 percaal (V.) of tll1 swl !Ht pl'WlltlN I 
dunq die dim manu1e IHI penod. &be nail 
f1al.I tile IHI and 1llall be raaaved hm 
••"'ce. 
7.o-RelHl Procedww 

T.1 If lh• IUll faila die IHI check far ...... 
by udlaaaa Ila• 1ua11a prH1urw A ud 
bru1h1nc or ""PUii Ill• •Daire IWI (lnc:ludln1 
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seams. daSUftS. lelUI ... kels. !lla¥•1o-tlee,,e 
101n1s. e1c.J w1d1 • mild 10•11 uid ••llr 
1olu11on. Ob1UT11 1h• 1w1 for die fonn11ion of 
1oap bubblH. wn1ch 11 an 1ndlca11on of a 
leallL. Rei:a1r o1ll 1den11fied le•lu. 
~: Retell 1he i'ECP sud H outlined 1n 

Tcs1 procedure 1.0. -

11.0-aeport 

a. t E.aah TECP 11111 •••ed bp dli9 pracdce 
snail hev• llM follow1n, 1nfarmauan 
recorded. 

11.1.t Unique 1den11ftca1lon number 
1denufytn' br1nd neme. dare of purdlHa. 
me1enai of cans-cliaa. and unaq• fil 
feenua: Lii- IJlllCl•I brwednat all!Mnhl&. 

a. t.Z The ae11111I vaiu.. far lnl ......---. 
A. B. and C 1haU be recanted •Ion' -111 dl8 
s11ec1ftc obMrnlllon a- U lbe ftUliat 
praeure (Cl 11 leu dwl .,. of di. I•• 
pnrHure 181 Ill• 11111 lh•ll be 1dmdfted H 
faaain• Ille lelL Wh ... po-bl& die 1pecaftc 
lea• laca11- .UU be 1d ... nfted iD die 1n1 
records. Rea ... ,..... .... da111 .au be 
recorded u an addlu-11..._ 

8.1.3 The - of die Ina appara&u 
used 1haU be 1den11fted aad the -11Uv117 of 
1he pn1111n1 .-u•• saaU b• nrcardad. 

a. t.4 Racanb shall be kepi for •c:h 
pre11unr lesl even 11 repaan uw beul1 m.de 
111he 1111 locauoa. 

C.udaa 
Vlsuallp impllel alt pan1 al the 1uit lo be 

sun rber al"9 poa1tloned c:orrecdy aad 
secured liprly before putrfnl die 11111 beck 
an10 111rvica. Spec:ilrl can lhould be laba la 
examine ••ch exhaaut ••IYe la make 1are ii 
.. nae blacked. 

ear.. 1haald alta IMr ftlll'dled to a1nre 
1ha11 ... lnnde and aat11de of die sait 11 
comple1el7 dry before It 19 pot Into ltanp. 

B. Fully-Enca,,.ulalMI Sult Quolitallre wu 
T1111 

1..0--SC:Ope 

1.1 Thi• pncdm ~bdnlJ lHll 
... 11t111 totmd)'-encapn!a1tq c:bemu:al 
pnnaamt 1a1t iateptty bJdel9Cdn9 lawud 
lealca"' of ammaaia Ylpar. Slam aa 
madiftcadan1 are made ta dut nit ta cmny 
oat th11 1n1. die mu.II• Inna dd9 pncUcie 
pnmda a reaU.lla ••• far tile latepttf of tt. 
enare1aal. 

1.% R1na1aaca of Iha mt matan•i. to 
penneadan. penetndan. Uld deindaUaa la 
na1 detwmined by dd• lnl medlod. 
%.~acnpllaa al Tena 

:.1 Ta1aU,..ncapnlaa.d c:hanaca.I 
pntllCllYI IWI (TECP •t""""' fall badJ 
1anaea1 wh1c:la ia cauaacted of PftllaCllft 
daduftl m....W.C COY9l9 die _ _., bllM. 
bead. uma. aad i.p; .. , caww die...,.,... 
band9 ud ,... Wida dabdJ •a.cllad ....... 
aad baa1&camplatalp ...._die weuw bf 
U1all ar la c:ambillaUoa Wiiia di. _ _., 
ratnr!lllllY ................... Uld boala. 

U Pratecuve dad!Jq ma111W--.\a7 
ma11nal or camblaadoa al malmlaJa uad Ila 
an llllD of cladllq far Iba P11111CNe of 
1soiaan1 pan• or die bady from direct caatact 
with a po1naally huudou Uqldd or 
, .. _ cllenucala. 

Z.3 -C.. stps•--lor tile ,..,._.a( IJlia 
pracue1 du! llau&ad flow of • p• under 
p,_ from die .... of• TECP sul ta 

a1mo,phere al o1 preKnbed pres1ur• o1nd !Ima 
1nterv•d. 

:.1 Shan··-Th1s lenn 1ndu:.3IH a 
m11nda1ory requiremenL 

::.S Shouid -This 1enn 1ndaca111 a 
recammendo111on or 1ha1 wn1ch 11 adv1Hd bul 
no1 required. 

:.11 "Mo1v · -Th11 lrnn 1:1 used la Slaltt a 
penn1911ve uae ar an al1ema11v• method lo a 
specific reqwremenL 

:.7 ln1n111on CoeiRc11nt-" number 
e"lpreu1n' :h1 level of pro11e11an pro¥1d1d by 
a 'IH 1111h1 1011lly-encap1ula11n, cham1cal 
pro11c11ve 1u11. The u11n111aa caeiDciant LI 
calcula1ed by div1din• 1h11111 room 
chailen•• a11en1 cancen1n11on by Iha 
cancancr111on of challen119 a••nl found 1ns1de 
lhe 1u11. The accuracy af lhe 1nuu11on 
coeific1en1 11 dependant an Iha challen•• 
a .. nt mam1on111111111had .. The la"lllr the 
1ntru11an coeifiaenl Iha .,_.tar the pratllCllon 
praYlded by lhe ll:CP SUIL 

l.G-S11111111ary af Rac:ammended Praclic:. 

l.1 The volume of U111110n1a solunan 
required 10 •marat• th• 1u1 umoapb.,. 1• 
detennuaed uain• the diracuona aa&laned 1a 
I.I. lbe 1w11a donaed by a penaa walUllllJ 
Iha appropna&e reapantary equ1pmen1 
(nonnaaly a seU-caaiamed bn1~ 
apparetual and wom 1n11de 1ha endo1ed IHI 
roam. The ammon1e salu11aa 11 taken by 1he 
suned 1ndaY1dual aato 1be 1n1 raam aad 
poured 1n1a ea ooen plHuc P•"' A 1-
nunu1e 9¥apon11oa penod 11 olnaned bafan 
1h• 1111 roam concaanuon 1a m .. 1and 
u11q • h11h l'U'9 •-oaaa l•n'1b of 11aaa 
d11ac1or habe. Whea th• ammanaa ructa. • 
concea111uaa of betweea UJDD Uld um ppm. 
lh1 sualad aadiY1dual 11uta • 11aadardiud 
extra• pralocol lo IU"IU and ftax die IUIL 
After 1lu.I pra1acal ii camplaled Iha 1111 rooaa 
cancen1r111on 11 mHlllntd •1•an. Th• waled 
individual exata Ill• -.11 roam and ha• 11a11d
by penoia IDHIUlft the •mm•m• 
cancentranaa lftlad1 die 1111111.11111 •law 
r•q• •11111111m• lmqda of slam d•tectar nabe 
or olller man 1uaaa,,. ammcnua detlClar. A 
111nd-bJ penoa 11 requand ta ob_,,. di• 
lell lndivadual dunat die 11•1 pracedun. ud 
lbe peraaa la daamac ud dalftq IJl. TECP 
1ua1 aad maautar the 1uat latenar. Tll• 
ln1r1111oa caafDdeal af Ill• 11al cua be 
calculated by diY1dlat Ille averqe tall uea 
cancmtradaa bp Iha aa1mar IUll 
cancaatraaaa. A calanmacnc ladlcator all'ip 
af bramaphenal blu. 11 placed aa th• laalde 
of lb -• faca p1t1C1 laaa so dial dw 1uitad 
ladiYldual la abla ta dalKI a calar cb1111• 
end know ii th• 1w1 ha1 • 11tmftcaal leak. If 
1 color cbanp 11 ab1erved die aadivtdu1 
should IHva the 1111 roam 1-edl•tely. 

4.0-Reqaand Suppll• 
4.1 A 1apply of caacaantad ammaai• (51 

perc8Dl UlllMlllllllD layd&ulu bJ WaPllo 
4.% A 1upply a( broampbeaallblaa 

lndicadal paper. .-live 1a ~to ppm 
ammanaa or puw av• a two-mmu .. ,.nod 
af Upalllft'. . 

4.l A 111pply af ~ ramia (CU-10. valama 
pen:entl aad. law raq• (~:oo ppml u1acror 
tuba far ammonia and 1111 conw1poadlaa 
1a.11111i.m. pump. More •-•ttft uamaai• 
da1ac1an caa bl .uoeahlled fOI' die low rut• 
detector hlbft Ill uapnw !be -•ll'lllJ of 
rh11 pr'ICllm. 

.. .. A plHllC pan (PVC) al lcHI 12· 1 .. 
and o1 half pan1 pla111c con1a1ner (PVCJ w11h 
1111h1!y cla111111 hd. 

".J Volume1nc mu1unn11 d1¥1ca a( al 
lee11 SO maiblilers 1n volume wllh o1n 
accuracy ai al leall = I m111ililers. 

S 0-Safecy Precau11an1 

5.1 Concen1n1ed ammonsa ii a carrasi•• 
volanla liquid 1"9qu1nn11 eye. .ski"' and 
resp1ra1arp pro11e11a1L 

s.z Sinca lh• lhre1bald lla111 Hlue far 
ammonia 11 ZS ppm. only persona •••rant the 
apprapn111 re1pU"ator pra1ec1lan shall be ua 
th1 cn1mber. Normally only th• penan 
weann9 lhe 101a1 .. ncap1ula1tn1 suit W1U be 
1n11da the chamber. A 11and-by penon shall 
ha•• • 1ell-con1111ned bna1hin• app•nta .. or 
equ1¥1len1 brealhin• 1ppanru .. aY11dable la 
en1er Iha Int area should the nated 
lndiY1dual need •-•lance. 

S.3 A melhad ta lllOftltar Iha suHad 
1ndiv1dual maul ba uud dllllftl dli1 tnL 
Viaual caa11e1 i. the -plnl but adler 
malhoda 1111a1 canuauaac:adoa deYaaa.,. 
accep1able. 

S.4 The 1111 room shall be larp enaqJa la 
o1llow 1he exera•• praaocal 10 be cuned oul 
and ven1tla1ed la allow far •••Y ailhaUll of 
Iha ammonaa 1111 a1aaa1111h•re •Iler the IHl(1) 
ant completed. 

S • .S lndiY1daal1 shall be medlcallF 
scnrened far ........ or rnpantarp pralecdan 
and checked far alle111n 10 111111101Ua before 
panlapauq ia llua 1111 pnxedun. 

a.~Tnt Proc:edun 
Ll.1 Me .... die tftl ar .. la da• UL 

foa1 1ad c:Ucalale 1la YGlume an cable re& 
Multiply di• lnt an• YGlume by CU 
a1111ill1en al uamana• per cubic fao& al le11 
ire• volume ta deu1nmae Iba 1ppl'OIWllala 
valwne or ammom• 1'9qwred la 111aan11 ICXIG 
PlllD ID .... 1111 ...... 

a.1.z Me1111re dlil •alum• from the 1u11plJ 
of concentnrted 1111111011i• lftcl plac. at lata • 
doHd pl .. ac caa111uwr. 

8.1.3 Place die jar. lllYll'll hip ra&l'9 
1mmcnu.a deU!Clm' nabee ud the pa11q1 aa .._ 
de- 1n111111 aad local• it near die IHI area 
IRllJ daar IO dial Iha IWled lncllwtdual bu 
a11y ecceu 10 di ... 1applln. 

11.z.1 In 1 nan-contaaunated aano111tan.. 
opm 1 pn1Hlad 1mmani• ladlca1ar 1lrip 
Ind fHtm one md or the 111'ip ID die inlade 
af 1ui1 fam lhteld lem when at cu be ..... 
by the wearer. Can 1baU be l•k ... aal la 
can1amia1111 die da1ec1ar pan of di• indlcalar 
piper by 1ouclun91L A .....U PMIC9 al 
ma1ki111J tapa or 1q111•alea1 should be aed IO 
a11ac:la Iba aadicaaor 1cnp ta lb• aalenm al di. 
1uil fKa sbiaW. 

aiz llprobl..., .,. aacaaat...d Wfda 
dd• medlocl of 1n.c:bm11111 Ilse ladlalW lllrip 
caa be 1naclaed ID tile aallide af lb• 
nl!IU'llal' ,_ lllllCI bema ...... d1lriaf lbe 
l..._ u-m1n9 lb f•m pa.a i8 WOlll Wltllla 
.... TECP IUIL. 

11.3 Don dl1 re1para1ary pralecdft dewtm 
nannally aMd wtdl die 1wt ind dam daa dae 
TECP 1w1 la b• tallld. Clack ta be nn 111 
apenaqa wllic:b an ialndad to be 111uad 
IZI01'en. 1iGY1111. etc.I , ... campla111)' ••Ir -
DO NOT. bawenr. plai off my veadq 
valv11. 
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II" Slep into 1he enclo111d 1111 room ,uch 
.u • closet. b•thraom. or IHI booth. equipped 
w11h o1n exnaus1 ran. ~o •ir Jhould be 
e•hausled rrom lhe chamber dunnc th• 1891 
b,.cause this will dilute the ammonia 
.:hall11nqe concentrauons. 

6.5 Open the container \wllh the pre
r.ieasured volume oJ ammonia w11h1n die 
'!nclo1ed 1111 room. •nd pour 1he liquid 1n10 
the 1tmp1y pla111c :e11 pan. \Vau 1wo m1nu1e:1 
la allow for adequ:lle volaulluuan or •h• 
•mmon1L A small muun11 ran can be u1ed 
ne•r the e••Por:mon pan to 1ncrea1e the 
evaparauon raae of ammonia. 

6.8 Afler two minutes a determ1nanon or 
the ammOt11a concen1n11on w11h1n the 
chamber should be made u1n1 die hi.is nn11e 
colonme1nc de1ec1or tube. A concen1ra11on of 
1000 ppm 1mmon1a or pwa1er shall be 
9enera1ed before 1he e:iiercasn are 11aned. 

8.7 To IHI the 1ntevi1y .,, die IWI the 
rallaw1n11 rour minute exercue protocol 
should be followed: 

8.7 1 Ra1s1r.111he ann1 ebo•e Illa head 
w11tr at leHt IS ra111n1 monon1 completed 1n 
one m1nu1e. 

8.7.:: Walkin11 In place for one mmu1e w11h 
at least IS rau11n• motlom of each lew 1n a 
one-minute penod. 

8.7.J Touch1n111he Ion wilh a 1 .. 1110 
comolete mollona oi the erma fram above 1he 
head 10 1oud11n9 of the ion 1n a one-minute 
penod. 

8.T.• Deep knee bends wnh at lea1t to 
complete 11andin11 and sque111n1 manana in a 
one-m1nu1e penod. 

8.8 Al any tame dann1 Ille ra1 1hould the 
calanmetnc 1nd1cann11 paper ch-. caloni 
the Int shollld be 11apped and sec:dan IUO 
and 1.1% inana1ed. 

U Aller camplelton of IM 1n1 exercise. 
die 1n1 area concenrndon sJlau.ld be 
me11ured acaan u11n1 1he lup ranp 
colanme1nc detacrar nabe. 

8.10 Eii.11 •he 1e11 ares. 
Ut Tlle opea1n1cna1edby111111111 

zaoper or other apprapnata suit peaeuaaan 
1hauld be used lo deterlftUla the ammonia 
cancennnan tn the IWI w1dl 1be low range 
lenl(h of 11a1n de1ec1or tube or 01her 
1mmon1• lllClntlar. Th• 1n1emal TECP nil IU' 
1naald be 1aaapled rar enOlllb hm die 
encla1ed rat area 10 ..,.,,en1 • l'alH 
ammon11 reodin1o 

8.lZ Aller compledon or the mea1111W1U111 
of 1he 1u1t 1ntenar allUllOnial COllClftlndOll 
•he lest 11 conduded aad lbe lllil la dolled 
and the re1p1ntor nrmoved. 

t.1J Tiie ven11lali111 ran ror Illa .... roGlll 
should be 1umed ao and •U-ed co nm ror 
enoup 11me 10 re1DOY• dla am•oala 1•a. 

l.H Any delectable 111111111111a ID die 11111 
1n11nor IS ppm NH. or -N far Iha leaam of 
1111n d11ec1or tubel iadlc:a1n die nit fula dla 
1e1L Wiien other allllllGllia det9Clan .,. 
Uled. a lower 1.,,el of delKlioD la pouibla 
and al ahauld be 1peafted u die peu Cail 
en Ima. 

IL.IS By fallaw1n1 1hi1 pncdm 111 
ln1n111on coeffiaenl or lpprDJWUtely 2DO or 
more can be m111arwd wnb the 11111 ID 1 
compl111ly opera11onaJ candJUoa. 
7 O-il11n1 Proc:edurn 

:r .1 If the su11 faila 11111 1e11 check rar le1ks 
by follow1n1 die preHlll'8 IHI ID Int A 
abo•e. · 

~ : Re1111 1he TECP '"11 u 011d1ned 1n 1be 
1111 procedure d.O. 

ll~Report 

8.1 Each IJH 1111h1 101ally-tncap111la11n, 
\.hem1cal pro11c11ve '"11 lelled by 1h11 
pracuce tnall have the follow1n1J 1nlarma11an 
recorded. 

a.1.1 Unique 1den11Rca1lan number 
1den11ry1n1J bnnd n1me. d1te of purchHe. 
m11en1I of con11nacnon. and un1qu1 su11 
re11ure1: e.q.. speaal brea1h1n11 apparanaa. 

.... ~ c.n.ral delCl'lpllOD of 1e11 raom 
used farlHL 

8.1.l Brand n1me ind pun:h:aae daae of 
•mman1a de1ec1ar slnpL 

a.1.• Brand name. 1U1plln1 rar.119.1nd 
np1n11on date of die lentlh of 1t11n 
1mmon1• detector hlbea. llle brend name 
•nd madet of 1he 111111plin1J pump should al• 
be recorded. If anodler type of anunon1a 
de1ec1or 11 uted. It 1hould be 1denaRed alon1 
wnh 111 mmamum detection 1111111 for 
1mman1L 

8.1.3 Ac111el 1n1 l"lllulll sbaU li11 lbe two 
Int INI c:anc:enlnlaon&. lh• ........ !he 
1ntenor tull cancea1n1doa. uul 1be calculeted 
1ntn111on co111lanL Re1n1 data shell be 
rwcarded u m addlllOllel lftl. 

a.z The ,,,.1uanon af Iba data 1haU be 
1pec:died H "11111 p1uec1• ar •11111 raa1ec1· and 
1he dare of Ille 1nL Aay detlClable unmoaaa 
IS pplll or 8''111181' ror Ille lenpb of ltaUI 
de1ec1or IUHI 1n the 11111 1Dlenor lacllcal• die 
SWI fad• 11111 teaL When other 8llllllOllUI 
de1ec1on are llled. a I-er level of detectiClla 
11 pau1bl• and 11111auld be speaOed .. Ill• 
p111 raal Cl'lllftL 

Caudall 

VlsueUy lnepecl 1U puu of die 11111 lo be 
SUft dl1y UW pa11tlaaad carrwc:dy and 
secured dpdy before IJUllllll lhe 1uil back 
into lftYle& Spec:aal c:arw thould be lair.ea to 
examme each ubauc waive IO make sun 11 
11 not blocked. 

<:.rw lhaalcl 1llo be e:un:aaad lO unn 
lha1 the 1narde uul 1111111U of die IUll Ill 
completely dry before 11 ia pal Into 11onwe. 

Appaadla BC al D ludoa ... 
DI.., a• of Ille....-ol PNl:rc:r!• mil 
Procllcdft a.. 

lllla •Pllllftdlx Mii fri lafonudoa aboul 
perMUI pratec:dn eqaa1'laftll (PP!'I 
pro1ec:doa lnm which may be aed 10 ..... 
employen in c:om,iylq wrdl lhe PPE 
requlnnllenll af dUI MCdoa. 

A1 reqllind by Iba 111aclud. PPE muc be 
selected wlucb wtU protect employ_ Inna 
die 1pec:aflc bazard8 which dlay an llk1ly lo 
encaunlll' dann1 lllear work cm-tilL 

SelecdoD of die appropnala PPE 11 a 
compt.a iu-a wlucb mua lake ialO 
camidendoa a •anllJ of laaon. X., faclaft 
inwolwecl la dlil pncaa uw ldaadllcactaa of 
die buardl. or 1...,.aad laaarda. !Mir 
roatn of pacndal buud 111 ampa.,... 
(lnllaladoa. skill ablar1tllaa. llilada&. uul 
••• or tlua c:ontac:&I. aad Iba paf'ormaace al 
th• PPE lllfltanal• (aad ....... la proyidlq a 
bamer 10 111- haurd&. Th• UllGQlll of 
pratllCDGll pnmded by PP! ia IUllftUo 
hazud 1.,.aBc. Tilat 11. prol8Cli•ire equapmeat 
ma1enal1 wiU protec:t w1U apinal IOlll• 
hazardou1 11101tallCft uad poorly. or DOI al 
11L 1c11n11 adlen. ID mmy 11111ancn. 

pr111er.11v-. .,qu1pm1n1 m111n1l1 cannot be 
round wluch wdl pro••d• con11nu11111 -
pra1ec11on from the panacular haardau1 
1uo11ance. In these ca111 1h1 bnalnhrau4ft 
llme .,, 1h11 pro1ec11ve m111nel 1hould 1:iiceed 
Iha work duranons. or 1ha expa1un after 
breaathrou11n muat nol pa111 • huardau1 
level. 

Oilier raclon lft llli• 1elect1on proce•• ID be 
C1Jn11dered are m1tch1n1J th• PP! 10 die 
employee 1 work requ1nment1 ind la1k· 
spealic candillon1. T111 dunlnlllJ of PPB 
ma11n1l1. 1uch H tear llNlllJ'h uul Nani 
11reni;th. •D nila11on 10 the employn 1 ca1kl 
1111111 be com1dered. Tlle efl'ec:ta of PPE la 
relataon 10 heat 1nu ind 1aak dunlloa an a 
ractor 1n MllCllftlJ •nd 1111n1 PP!. ID -· 
casn layers of PPE may be .._ .. ,, lO 
provtde 111iRa1nt pro1ec11on. or ID pl'Dlect 
expen11ve PPE inner 1annenaa. n111 or 
equaomenL 

Tlle mare that 11 known 1bou1 the haZIU'llb 
11 lhe sUL the ea11er Iha 1ob of PPI selec:don 
bec:ame1. Aa more mfonnaaoa aboal die 
ha:unil and condibaftl at die lite becomaa 
•••al•ble. 111• 1118 superwwlOI' caa make 
dec:a11ons ta lllJ"tnd• or dowa-pade the 1.,,.1 
of PPE protllCDon 10 maldl die 11U. aa laaad. 

Tlle (ollOW1nt are padellnn wldcla U1 
employer can u1• 10 b...- the MlllCdoa of Ille 
1ppropnace PPE. ~ noted 1boft. die •la 
anformanon may suan• the - al 
cama1n1non1 of PPE 1ellCllCI lram Illa 
dilfmm1 protlt:don 18ftla (L&. A. a. C. or DJ. 
aa ae1n11 ananr suuable ID die llauda of die 
work. ll 1bauld be ca11doaed dlal dae U1dq 
below don nal run, addren die performance 
of the spec:aftc PPE ma1enal la reladoa ID die 
1peaftc laaarda at die job Iii& uul dlat PPE 
1elecaaa. eveluedoa uul N-Mlecllall i. aa 
onwaanc prac:en unal aufftclan lalormedoa 
abauc Ille heurd8 and PPE perlarm.aace is 
ob1uned. 

Pin A. Penonal pro1ecan eqidpmeat bu 
beeD diY1ded inlO four ClllllllGftft baaed oa 
lhe delJIW of protec:doD aifordad uul ue •• 
foilow1 (See Part 8 of dais appadla for 
fllnber explaaaaoa of Lrffla A. 8. C. ud D 
hazards I: 

L IA'llfll A-To be Mlected wben die . 
11· .. 1n11 ... e1 or 1kia. re1pvahlrJ ...... .,. 
protllCDOO ii requand. 
Le•1I A equipment: uaad •• 1ppn111riala 

1. Pretnn-damaad. lall fac:.paece Mil'· 
contained bnr•lbiat appanraa ISCBAJ. or 
prn1ure-demand suppUICI Ill' nspiratar wltb 
escape SCBA. approYICI by lh9 ,..dClftal 
ln111tute Car Occupattonal S.f11y and Hnlda 
(NIOSHJ. 

z. Ta1aUy-encap1ulellftl cbamical-
pro1ec:d.,. llllL 

1 CaYerallL" 
"- Loni llllderwear. • 
S. Clown. ouier. cbemical-rnilaaat. 
8. CIOYel. IDDer. cbemu:al-nlu!IUL 
7. BootL chaaucal..-111a11t. 11..a 1ae aad 

1b1nk. 
a. Kud hal (uad• 11111!9 
9. Dl1po11bla protec:U•• nat. alons uul 

boa11 IDependlnc GD 11111 caulnlCllaa. may 
be worn ower 1otally-pnlltlnl 1uill. 

10. T-w•y ndloa (wons ilWda 
enc•p1ul1nn1 111111. 

"Opnan1L at applicable. 
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IL Lav•I S-111• hl1h11I l•••I of mp11"1IOry 
pro1ec:11on 1• n11e•1Ary bu• • 1•11 ... ln•I of 
skin pro1ec:11on 1• nMCled. 
Level 8 l!qu1pmen1: u1.d H appropnace 

1. Pr,11uni-demancl. ru11-r1ce,111c:e ••Ir· 
con111ned br111111n11 appancua (SCIAL or 
:iressure-demand 1uppiiad Ill' ntsp1n1or w1:h 
escape SCBA (NIOSH approvlldl. 

:. Hoodlld chem1cel-rn11tan1 dodllq 
(overaill and lon .. 1leend l•c:kec c:awnllc 
one or rwo-p1t1C11 chem1cal·•plHll 1u1t 
disposable chem1c:1t-rni111n1 OYel"llllt. 

1 Co,,.,.111 •. 
•· CloYft. oater. chem1celof9lis11nL 
S. CloYn. iMer. ch-cel-nm111nL 
a. Boo11. ou1n. ch-cal-rn1111n1 11•1 lae 

and sn•nk.. 
:' 8001-coYft'I. ou1n. chem1c:el-rena11n1 

(d11p0Able1•. 
8. Hard lleL 
9. Tw•••F redioe 1-m lmide 

encanallldn91w1t. 
10. Face 1l11eld. • 
·opuoaei. •• eppliable. 
IU. Lani c-n.. cancnlndon(et 11111 

l)"Pet•I of Ultxlme saballac:efSI le lmawa 
and •II• crnena for U8111f ur punfJml 
re9p1reian U9 met. 
Level C equ111men1: aled ae appropnate 

t. Full-race or belf-maek. eir panlylq. 
c2n111erwqu1pplld """'1WIClnl (NIOSH 
•opravecal. 

Z. Hoodlld dlemn:al-rwtilllat clathins 
(ovenllJ: c-pm:e c:lleauc:aJ-1plelll-1: 
d!1po11ble cllenucaloftlilfmlr OYenU.t. 

J. eo..,.u.·. 
t. CIOYft. oarer. chermcaJ.rn191eat. 
S. CloYe& Inns. chendml-NliellaL 
a Boo1a (oarart. cbemaakeeiet•• ..a I09 

and 1hlllk0
• 

7. Boor<Oftft. oater. c:lle11UC11Hni .... 1 
(disooublttt". 

a. Hard her 
9. Escape IDlek. 
ta. T_, Ndlae (-.a llllllerou ... 

prorecn•e dllllanfJ. 
11. F1e1t .m.td" 
•opttoneL n eppiie11ble. 
IV. l.aflfll D-A wotk anilarm donilas 

m1n1ma1 pratecdon: med far llUlllllC8 
canranunallall onlJ'. 
Level D eqaapmenc uad a1 approprtar. 

1.CovenU1o 
z.c:ova• 
3.Boonllhan.~ ...... 

and 1h1nJr. 
4. 8oo11S. ou1er.~ 

(dl.,.,.•blel". 
s. s.rerr aleH•• or c:llemic:al 1pluh 

aogles•. 
I.Hard UL 
7. Elc:lpe muk". 
LFae11sJueld0

• 

• OpdonaJ. a1 &1'Pflr:11ble. 
Patt .. n. """ al huarda rar wldc:li 

level• A. 8. C. and D prorecrfaa .,. 
1pprapna1e are dncnbad below: 

L Level A-Wvel A pralecrfaa Maald be 
UHd when: 

1. The hlzardaua 1abe1am:e lau beea 
ldenafted and nquirel Iba llfPee• 19"1 af 
prallCllOn (ar Ilda. e,... ud dll rncnnrary 
1y11em bHlld aa 11lllar di• me•nnd (or 
pa11nn1l tori blp CDllCllDll'llDGD al 

armosahmc vapon. 11&1•1. or pemcula1e1: or 
lhe .... opera11on1 and work runc:11an1 
involve a h1•n po11n11al for splHh. 
1mmen1on. or exposunr 10 unexpected 
v•pon. 1eses. or p1rt1cul11e1 of m11en1l1 
1h11 are nanniul ta 1km or capable of b•111• 
•bsarbed lhrou•h the intact 1k111. 

!. Sub111nc11 wuh e lulb dttrn of hazani 
ta rhe 1k1n are known or 1u1pec111d 10 be 
pr111n1. and 1il.1n conraca is po111ble. or 

J. Opera11on1 mull be canducted In 
confined. paorlr vm11le1.d .,. .. ead tile 
ab1enc:1 or cand1llone nqwna1 Level A have 
not y11 been de1emunecl. 

IL Level 8 pro1ecaan 1houJd b• 111.d when: 
t. 111e IJP• Hd aana1phmc coacannuon 

of 1ub11aaca bave bna 1denliftlld and 
requn a h11Jb level of nispiralOl'J pralecrfan. 
bur Ins siun pro111enaa. 

Not-nu. 1avolvu armoepi..n. Wida 
ID1Ji caaanasuou of 1pecdlc nberaacu 
11le1 do nol repnH11t 1..,,.. eluD bazud: or 
lhet do no1 meer Ille mien• for UM of aar
punfy1111 rmpiraian.. 

z. The eano....,. CDlllU19 leM dlaa 19.5 
perc:elll OXJ1911o or 

l. Th• pnrunm of lnmmple1e1, idenaftad 
111pan or l•He •• uulacalld by • cllnc:l
reae11111 ....-npor derecuo. 11111nmm1. 
bu1 vapors and , .... uw aor 1mpecrlld of 
canta~ "'- level• of cbemacall ... rmful 10 
1km or capaol• of be1119 abaort.d daausb Ille 
in11a skia. 

ID. Level C prorectma lhould be ued 
whea: 

L The a~c CDllWlllllD.._ Uqunl 
1pl1she1. or other direct: coal.Kl wdl aot 
adveraly affllCI or be ab1Grblld thraqll UIJ 
expoelld 1kla. 

z. The IJPft al •II' can1Um1111118 b" been 
idenUOed. c:oncenrndau mnlllnd. end a 
caa1e•• ....,_iar ta endable lbal can 
remove 1be comaammnu. and 

3. All enema f• Lile - of a .... panr,tns 
l'ellftl"ltan ere mel. 

IV. 1-1Dpnmclla1llGUI b. ued 
when: 

t. ne....,i.-cmnaiaa-lmowa 
huard.aad 

Z. Work twu:d11111 preclude .,luh-. 
lmm•nioa. or die poreadel rar anu"8Clld 
iahelettoa al or caacacr wttb buardou lnt1la 
of any c:beadcUa. 

NOW.-.U 1aued beforw c:ombinldDll8 al 
penanel prallc:llve eqaapmea1 otber dlaa 
lboH delc:nlMd for Lenl1 A. 8. C. aad D 
procllCdoll maJ be mon appr11111'ta .. and mar 
be ued lo pnmde die proper lft"ll of 
prah!Cdaa. 

A,....UXC-C Ill JC., l'nn 

L Ocr:rttlodonfll Safety tllfd HNllll 
/lroflrmr. Eeclt ........ --.... ...., 
uran wdl......,.. a •• .,.aac: ..... aaia1 
••flff1 and llnld& ptapal beaded by lb .... 
caardlmtarortt.wplu1w'1 acpacumtadft. 
Th• pnlp9lll wfJI - denped far lb 
prarec:tton al em~ •t dl9 lit& Th 
prapwm '"II nelld ID be dnaf11118d befon 
werir betnW on Ille nee llld laqtiemea1Bd •• 
work prDC'ffd& 111e prDll'alll is ta fecdil•I• 
coordlnadoll aad c:amnnuac:ad- •lllOlll 
Pil SGIDwl rnponnble for dltl ,,_ 
1nvnle1 wtricft wtU 11ke pi.m et die Iii& II 
will prDY1d1 Ille OVft'IU meens for plmmiftl 
and unplemennn1 die needlld ••terr ad 

h11l1h 1re1n1n11 and 1ab onen1111on of 
11moloyee•. wna wdl be work1n11 II lh• 11te. 
The pl'U1p'lm will proYlde rhe meens ror 
1aen11fy1n9 and can1rollin• -r1c111• h1ards 
•na 1he muns far mannonn11 pro.,am 
11ifec11vene11. The prvtp'lm wdl nelld ta c:Q•er 
ll'le resaon11bditl11 end aurhanlJ af Ille 111e 
caord1n11or far 1he 1afeiy and heellb of 
emplafHI 11 Ille 111e. and 1he nil11ton1hlp1 
\YUft canrncran or 1upporr 1e"1cn 11 ca 
wll11 Heh employer 1 11fery and bHldl 
rHpon11b1hnH are ror rheir 1mplorn1 oa Ille 
sue. Eacn connc:rar on Ille site needl to 
heve 111 own 11le1J and health prownm so 
srnacnarlld llla11t wdl 1mao1hlf ln1erlece w1dl 
rlle pralp'llm of 1he 111e coardlaelOr. 

Each 1111 11fe1y end heallb propm will 
nelld 10 1adude Ille rollaw1n11= (II Pallcr 
11aremenu of :be laae of aulhonlf and 
accoua11bdi1y ror unplemmraa11 Iba prapm. 
lhe ob1ecuvee of Ille proanm aad die rale of 
the 111e 1afll'!' and health ofDcar or manapr 
and 111ff: (ZJ meU11 or -dlada for die 
develapman of procedurn for ideadf'!'la1 
and canuallin1 warlcplece huard8 11 die 111c 
Ill meaaa or medloda for Ill• clnelopmea1 
and commuan:aaon 10 emplof ... of die 
v1nou1 plans. -rk rules. •l&lldard openllnl 
proceduns Ind pnCllC• lhel penalD to 
1ndmdual eraplofen and 1u,.m1G111: (41 lhe 
1ra1n1n1 of 1upe1Y1san and emplar- ro 
develop rile nelldlld 1lull1 ind lcnawllld .. to 
periann dlell' wark m e safe ud llealdalal 
maaaer. (SJ meaaa ra aaacrpate llld pnpere 
for emertencr 111111uaa1 llld: (IJ llllcnmaltoa 
feedbec:k ID ud In evaluauq Ill• PrDIR' 
and far llllJll'DYUll rbe effecliftllftll of d 
P"'91"111L The maupmant 1ad em....,._ 
1ilould b• 11J111f coaanuau, 10 lmpnwe 111• 
effec:nHn- of die P"'91"1m dlereby 
eMancm, the prorec:Uan be1111 affordad those 
wari11n1 oa Ille 111e. 

Ace1aen11 on the nte 1hauld be 
1nves1111111d ID provul• lnfarmadaa on how 
1uc.'i occammces cen be evaidlld la the 
fumnr. When inranee ar 111a ..... occar 1111 
the 111e. dlef wiU nelld co be bmrlrtpllld lo 
deremane wher nellds ID n doae ca prnwnt 
1h11 LftCldnl frans acmmq •pin. Sta:h 
lnfonaeaon win aelld to be alld .. r..abec:k 
an rbe eifec11-nnn1 or die PfDll'llll 11111 th 
lnformedon naralld Into po1lllY• 1181'1 ca 
preven1 enf reocaamtaC& Recnpt or 
employee nae1dan1 or campluala rel1da1 
la safely and health l1111ee lnvolvlld wtda 1lla 
acUvtlle1 is ello • feedback mecbaaflm lbal 
needs 10 be uad ef1'11etfvelf to improve tile 
prolfRlll and maf ••"" ia put H ea 
eveluauve roalC•l-

z. T1111nmr. The 1mplayer LI e11CG111"11ecl ro 
uuUD dlo1• ll'l.alda1 prosrama dial baY• II.a 
ncapaMd br dla Nallaaal lmdbala of 
EnVU'Oamearal Heal&b Sdeace9 tUoup Ila 
ll'UllllllPUlla,......... n-............ 
llduca11aul prapama ere be1111 UYelopecl 
ror Ille -piDfeH who -r1c dlncdJ' wtda 
bazudoua ll!bl"acu. Far fudler 
infonaedon 1boal the• pl'llp'Ula caalM:t: 
Ne11anal laaUlll!a of EaY1ftlllllllDlll Haalda 
Saence1. P.O. Bu l~ Rneen:b Trteatle 
Park. !llC zr.oa. . 

Tre1llJll!I praanm1 for emerpaq 1ervtc:e 
orgemnnon11rw H1d1ble ll'am the U.S. 
!11111onai fire Ac:ad9"1J', Emit11b.,... MD 
the vinous 11a1e lin 1ra1111n1 1cllaol1. 1?I 
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ln1ema11onal Sac1e1v or Fire Service 
lns1ruc1on. Ashland. ~ 11 ano1ner resoun:e. 

l O.cantamino11on. Decon11m11:111011 
procedures should be 1adored 10 1he specific 
ha::uds of lhe Siie and will vary 111 
compleiu1y, •nd numaer or S1ep1. dependln9 
on lhl! level or hazard and lhe employn • 
e•posure 10 1he h:iiurd. Decon1anuna11on 
pracedure1 mnd PPE decon1amuaa11on 
me1llad1 wdl vary depend1n9 upon 1he 
specific substance. 11nce one prac1dun or 
me1llod wdl not work Car 1ll 1ub111ncn. 
Evaluauan or deconl•lllUlallOn madlods and 
prar.edure1 should be perfonnad. 11 
nece1Hry. 10 •••1119 1ha1 employ ... an not 
exposed 10 hazud1 by rlUllnl PPE. 
Rererence• 1n Appendix D ma, be uaed for 
p1danca an e11abl11hU19 an effecave 
decan1am1na11on pra...-m. 

.f. Erne,.encv re1ponH planL StaleL alon9 
wuh des1911a1ed di11nc11 wslllia the 11a11L 
wul be de¥elop1a9 or have devela,ed 
emergellCJ response planL Tllne dUutCI and 
s1a11 plan• 11'1! 10 be ullllaed In die 
eme11ency respome plam called ror la IJlil 
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WASHINGTON, D.C. Z0460 

"- 9 \981 
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Interim Guidance on Conpliance with Applicable or Relevant and 
Appr)P:'~ate ~nts 

J.~~on~~ 
Assistant Administrator 

TO: Mdressees 

Executive Surrnary 

The guidance addresses the requirement in CERCLA, as amended by the 
SUperfund Amendments and Reauthorization kt of 1986, that remedial actions 
canply with applicable er relevant and apprqriate requirements (ARARs) of 
Federal laws and mere stringent, pranulgated State laws. The guidance 
describes how requirements are generally to be identified and applied, and 
discusses specifically canpliance with State requirements and certain 
surface water and groundwater standards. •Applicable• and •relevant and 
apprcpriate• are defined, and the three types of ARARs (chemical-, location-, 
and action-specific) are described. Guidance is given on how and at what 
points ARA.Rs are to be used in the remedial process. Eligible State require
ments are defined, with particular reference to •prarulgated,• and direction 
is given on evaluating siting laws and on using the waiver regarding 
consistency of applicatioo. Finally, the guidance disctisses the use of 
water standards specified in the law (fCu;s, EW(X:, ACis), and describes the 
use of K:Ls as cleanup standards fer surface water er groondwater that is 
er may be used fer drinking. 

Purpose 

This memerandun provides interim guidance ai canpliance with other 
Federal and State environnental laws in cooducting CERCtAremedial actions. 
The guidance is intended to help define the nature, scc:pe, and use of 
applicable er relevant and appr:qriate requirements. lbe guidance is not 
intended to be canprehensive er exhaustive. The Agency is currently 
developing a guidance manual that (lC'OVides detailed infa:mation on potential 
ARARs in the majer Federal environnental statutes. 
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Background 

Section 12l(d) of CERCLA, as amended by the Superfund Amendments and 
Reauthor:ization Act of 1986 (SARA), requires that f\Jnd-f inanced, enfarcenent, 
and Federal facility remedial actions canply with requirements er standards 
under Federal and State environnental laws. The requirements that nust be 
canplied with are those that are applicable or relevant and appropriate to 
the hazardoos substances, pollutants, er contaminants at a site er to the 
circumstances of the release. Conpliance is required at the canpletion of 
the remedial action fer hazardoos substances, pollutants, er contaminants 
that remain on-site. Any such requirements may be waived under six condi
tions provided that protection of human health and environnent is still 
assured. 

SARA essentially codified and expanded upon the .Agency's Canpliance 
Policy, which was included in the National Contingency Plan (revised 
November 20, 1985). The major difference between that policy and the new 
statutory requirement is that the latter includes mere stringent, pranul
gated State environmental standards as potentially applicable or relevant 
and appropriate requirements, and Maximum Contaminant Level Goals and 
Federal Water ()Jality Criteria as potentially relevant and apprc:priate 
requirements. 

GENEML GUIDAtCE 00 IDENl'IFYING AND USING ARARs 

This section defines what ARARs are, describes the different types 
of ARARs, and discusses ha..1 they are applied to the remedial ~cx:ess. 

Definition of ARARs 

A requirement under other envirormental laws may be either •applicable" 
er "relevant and appropriate" to a renedial action, rut not both. A two
tier test may be applied: first, to determine whether a given requirement 
is applicable1 then, if it is not applicable, to determine whether it is 
nevertheless relevant and appropriate. 

Applicable requirements means those cleanup standards, standards of 
control, and other substantive envirormental protection ;requirements, 
criteria, er limitatioos pranulgated under Federal or State law that 
specifically address a hazardous substance, pollutant, contaminant, remedial 
action, location, er other circunstance at a CERCIA site. 

".Applicability• implies that the remedial action er the circumstances 
at the site satisfy all of the jurisdictional prerequisites of a require
rrent. Fer example, the mini.nn.m technology-requirenent fer landfills under 
RCRA would apply if a new hazardous waste landfill unit (ar an expansion 
of an exigting unit) were to be l:uilt on a CERCtA site. 

Relevant and aeprqriate requirements means those cleanup standards, 
standards of control, and other substantive envirorrrental s;rotection 
requirements, criteria, or limitations ~anulgated under Federal or State 
law that, while not •applicable" to a hazard:::us substance, pollutant, 
contaminant, remedial act.ion, location, ar other circumstance at a CERCIA 
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site, address problems or situations sufficiently similar to those encoun
tered at the CERCCA site that their use is well suited to the particular 
site. 

The r-elevance and appropriateness of a requirement can be judged by 
canparing a number of factors, including the characteristics of the 
remedial action, the hazardous substances in question, or the physical 
circumstances of the site, with those addressed in the requirement. It 
is also helpful t~ look at the objective and origin of the requirement. 
For example, while RCRA regulations are not applicable to closing undis
turbed hazardous waste in place, the RCRA regulation for closure by 
capping may be deemed relevant and appropriate. 

A requirement that is judged to be relevant and appropriate must be 
canplied with t.:> the same degree as if it '#ere applicable. However, 
there is mare discretion in this determination: it is possible fer only 
~ of a requirement to be considered relevant and appc-c:priate, the 
rest being disnissed if judged not to be relevant and appropriate in a 
given case. 

Non-pr:::mulgated adviscries er guidance docunents issued by Federal 
or State governrents do not have the status of potential ARARs. However, 
as described belCM, they may be considered in dete.'"'11\ining the necessary 
level of cleanup fer protection of health or environnent. 

TypeS of ARARs 

There are several different types of requirements that Superfund 
actions may have t.:> canply with. The classification of ARARs below is 
offered far illustrative purposes. 

0 Ambient er chemical-specific requirements set health or risk
based concentration limits er ranges in various enviromental media for 
specific hazardous substances, pollutants, or contaminants. Examples: 
Maximun Contaminant Levels, National hnbient Air ()Jality Standards. 

These requirements may set protective cleanup levels far the chemicals 
of concern in the designated media, or else indicate an acceptable level of 
discharge (e.g., air emission er wastewater discharge taking into account 
water quality standards) where one occurs in a remedial activity. If a 
chemical has mere than one such requirement, the mere stringent ARAR 
should be canplied with. 

There are at pt"esent a limited nunber of actual anbient er chemical
specif ic requirements. In erder to achieve remedies that are protective 
of health and environnent, it may frequently be necessary to use chemical
specific advisory levels such as carcinogenic Potency Factors er Reference 
Doses. While not actually ARARs, these chemical-specific advis.x-y levels 
may factor significantly into the establishnent of protective cleanup 
levels. Guidance for establishing such chemical-specific, health-based 
cleanup levels is given ·in the &Jperfuncl Public Health Evaluation Manual 
(EPA 540/1-86/060, Oct. 1986). 
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0 Perfcrmance, design, or other action-specific requirements 
set controls er restrictions on particular kinds of activities related to 
management of hazardous substances, pollutants, er contaminants. Examples: 
RCRA regulatioos for closure of hazardous waste sto:age a.· disposal units: 
RCRA incineration standards: Clean Water Act pretreatment standards fer 
discharges to POIWs. 

These requirements are t:'iggered not by the specific chemicals 
present at a site but rather by the particular remedial activities that 
are selected to acconplish a remedy. Since there are usually several 
alternative actions for any remedial site, very different requirements 
can cane· into play. These action-specific requirements may specify 
particular perf.::a:mance levels, actions, or technologies, as well as 
specific levels (er a methodology f:ir setting specific levels) fer 
discharged er residual chemicals. 

0 Locational requirements set restrictions on activities depending 
on the characteristics of a site or its inmediate environs. Examples: 
Federal and State siting laws fer hazardous waste facilities: sites on 
National Register of Historic Places. 

These requirements function like action-specific requirements. 
Alternative remedial actions may be restricted or precluded depending on 
the lcx:ation er characteristics of the site and the requirements that 
apply to it. 

Using ARARs 

This section explains hew and where requirements may be applied in 
the remedial planning process. 

First, actual ARARs can be identified only on a site-specific basis. 
They depend on the specific chemicals at a site, the particular actions 
prcposed as a remedy, and the site characteristics. Guidance is being 
develcped on the potential ARARs under the major Federal environmental 
statutes fer various activities, locations, and chemicals. 

Where there are no specific ARARs for a chemical er situation, ar 
where such ARARs are not sufficient to be protective, one should identify 
pertinent health advisacy levels (such as Peference D::Jses or Carcinogenic 
Potency Factcrs) as described above in arder to ensure that a remedy is 
protective. 

The different ARARs that may apply to a site and its remedial action 
should be identified and considered at multiple points in the remedial 
planning process, namely: 

- During scoping of the RI/ts, chemical.,..specific and lcx:ation-specific 
ARARs may be identified on a preliminary basis. 

- During the site characterization-phase of the Remedial Investigatioo, 
when the public health evaluation is conducted to assess risks at a 
site, the chemical-specific ARARs and advisaries and lcx:ation-specific 
ARARs are identified mere ccnprehensively and used to help determine 
the cleanup goals. 
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- DJring developnent of remedial alternatives in the Feasibility Study, 
action-specific ARARs are identified for each of the proposed alterna
tives and considered along with other ~ and adviscries. 

- CX!rjng detailed analysis· of alternatives all the ARARs and advisories 
for: each alternative are examined as a.package to determine what is 
needed to canply with other laws and be protective. 

- When an alternative is selected it nust be able to attain all ARARs 
unless one of the six statutery waivers is invoked. 

- DJring remedial design the technical specifications of construction 
nrust ensure attainment of ARARs. 

Note that CERCIA §12l(e) exempts any on-site response action fran 
having to obtain a Federal, State, or local permit. 

In general, on-site actions need CC!!plY only with the substantive 
aspects of these requirements, not with the administrative aspects. That 
is, neither applications ncr other administrative procedures such as 
permitting er aaninistrative reviews are considered ARARs fer actions 
conducted entirely on-site, and therefere shoold not be pursued during 
the remedial planning or the remedial action. However, the RI/FS, Recc:rd 
of Decision, and design documents shoold danonstrate full canpliance with 
all substantive requirements that are ARARs. Also, other Federal and 
State program off ices should be consulted as appropriate to ensure that 
remedies are substantively canpliant with identified ARARs. 

GUIMNCE ON IDENrIFYING Sl'ATE ARARs 

This section describes the basic factors to be coosidered in identi
fying State requirements far SUperfund renedial actions. 

As mandated by CERCIA §12l(d) (2) (A), renedies nn.JSt canply with •any 
pranulgated standard, requirement, criteria, er limitation under a State 
environmental er facility siting law that is mere stringent than any 
Federal standard, requirement, criteria, er limitation• if the former is 
applicable er relevant and appropriate to the hazardous substance OC' 

release in question. 

States are required by CEICrA to identify State ARARs "in a timely 
manner," that is, in sufficient time to avoid incrdinate delay er duplica
tioo of effcrt in the remedial process. Regioos shOOld expect to wcrk 
closely with their States so that the appc-cpriate ARARs are identified 
at critical stages in the process. At a minimum, chemical-specific and 
location-specific ARARs shatl.d be identified after site characterization; -
and action-specific ARARs should be identified after initial screening 
of alternatives (prior to detailed analysis) fer alternatives that pass 
through the screening. To the extent possible, Regions and States shoold 
negotiate to try to resolve any differences of opinion abalt ARARs. 

Eligible Req!Jirements 

The statute specifically limits the scope of potential requirements 
to those that are pranulgated. •Pranulgated• requirements are laws 
imposed by State legislative bodies and regulations developed by State 
agencies that are of general applicability ~ are legally enforceable. 
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State advisories, guidance, ar other non-binding policies, as well 
as standards that are not of general applicationr cannot be treated as 
requirements under CERCLA. HONeverr as with their Federal counterparts, 
State advisories may still be considered in determining an appropriate, 
protective remedy. 

General State goals that are duly pranulgated (such as a non
degradati.:n law) have the same weight as explicitr numerical standardsr 
although the fcrmer have to be interpreted in teems of a site and 
therefcre may allow mare flexibility in approach. Similarly, State laws 
er regulations that prescribe methods far deriving numerical standards 
for specific cases may also be potential requirements. 

On-site actions need canply only with the substantive aspects of a 
State reguirementr not with the administrative aspects. Where the require
ment involves review by a State board based on explicit criteriar the 
best approach is to incoz::pcrate the substantive criteria into the Rl/FS 
and remedy selection process and to maintain close consultation with 
appropriate State representatives. 

Limitations on State Siting Laws 

CERClA Sl2l(d)(2)(C) puts special limitations on the applicability 
of State requirements or siting laws far hazardous waste facilities that 
could result in a State-wide prohibition of land disposal. Specificallyr 
in crder to be treated as potentially applicable ar relevant and appropriate 
=equirements, such laws must: 

1) be of general applicability and be fonnally adopted 
2) be based on technical (e.g., hydrogeologic) er other relevant 

considerations 
3) not be intended to preclude land disposal for reasons other than 

protection of health or environnent. 

In addition, the State must arrange and pay far additional costs fer oot
of-State er other disposal necessitated by' such a law. 

The first criterion is similar to the criterion that a requirement be 
pranulgated, as discussed above. lbe second criterion requires that such 
a law be based on sound scientific er technical considerations, such as 
groundwater flQt, surficial-geology, and engineering design. The third 
criterion requires sane evidence that health er envircnnental protection 
motivates the ~escribed restrictions: the introductory sections of a 
lawr the nature of the technical coosiderations, er the legislative histcry 
can be used to make this dete:cmi.nation. 

Consistency of Application 

CE!CIA Sl2l(d)(4)(E) allOis a State requirement to be waived if it 
has not been consistently applied by the Stat~ in similar circU11Stances 
at other remedial actions. The waiver cannot be used if the State has 
demonstrated the intention to consistently apply the requ~rement. 
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Consistency of application by a State may be determined by examining 
the follOiing: 

- Appj.ication of requirement at similar sites er in similar response 
circumstances (considering nature of contaminants er media affected, 
characteristics of waste and facility, degree of danger er risk, etc.) 

- Propar:tion of cases (including enforcement actions) in which require
ment was not applied out of total actions where it could have been 
applied 

- Reason fer non-application of requirement in past cases 
- Intention to consistently apply requirement in future as shCMn by 

policy statements, legislative history, site remedial planning 
documents, er State responses to Federal-lead sites: newly pranul
gated requirements shall be presumed to embody this intention 
unless there is contrary evidence. 

All previous actions by States since pJ:"anulgation that relate to similar 
remedial actions may be considered in evaluating consistency. 

GUIMNCE QI APPLYING SPECIFIED WATER SIANIWU:S 

CERCLA Sl2l(d) (2) (A) and (B) explicitly mention three kinds of surface 
water er groundwater standards with which canpliance is potentially 
required - Maximun Contaminant Isvel Goals (HCLGs), Federal Water- Quality 
Criteria (EW;JC), and alternate concentration limits (ACLs) where hunan 
exposure is to be l:imi.ted. This section describes these requirements 
and hOi they may be applied to Superfund remedial actions. The guidance 
is based on Federal requirements and policies1 mere stringent, pranulgated 
State requirements (such as a stricter classification scheme far ground
water} may result in application of even stricter standards than t;hose 
specified here. 

Background 

These three standards er criteria ea~ derive fran separate statutes 
and have different purposes and uses. 

HCIG; are developed under the Safe trinking Water Act as chemical
specific health goals used in setting enterceable drinking water standards, 
known as Maxinn.n Cootaninant Levels (fCLs}, fer public water supply systems. 
MCLGs are based entirely on health considerations and do not take cost er 
feasibility into account. Moreover, as health goals fCl:Gs are set at 
levels where no known er anticipated health effects may occur, including 
an adequate margin of safety. MCLs are required to be set as close as. 
feasible to the respective K::t.Gs, taking into consideraticxt the best tech
nology, t::'eabnent techniques, and other facters (includirg cost). However, 
as the standard fer public water supplies, HCis are fully protective of 
hunan health and (fer carcinogens) fall within the acceptable risk range of 
lo-4 to lo-7. Furthermore, fer non-carcinogens, which are the majority of 
contaninants, K:I.s will nearly always be set at the sane level as the 
respective MCU;s. Also, these standards assure that even sensitive 
popUlations will experience no adverse health effects. Thus, there will 
be no difference in the protectiveness of fCLGs and K:Ls fer most contami
nants, and, as discussed above, K:Ls provide a sufficient level of protec
tiveness even fer carcinogens. 
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fWOC are developed under the Clean Water Act as guidelines fran which 
States determine their water quality standards. Different fWQC are derived 
far protection of human health and p:-otection of aquatic life. 

ACLs are one of three possible standards available under the Subpart F 
Gr.:x.andwater Protection Standards of RCRA. Fer setting both a trigger and 
a cleanup level f;:r resnediating groundwater contamination, an ACL, the 
background concentration, or far a small grcup of chemicals the MCL can be 
selected far a given site. 

Statutacy Mandate 

CERCIA §12l(d)(2) states that remedial actions shall attain applicable 
or relevant and appropriate requirements under the Safe trinking Water 
Act, the Clean Water Act, and RCRA, and specifically shall attain foCLGs 
and fwtC where they are relevant and apprcpriate under the circumstances 
of the release er threatened release. It further states that far EWQC 
this detennination will be based on the designated or potential use of 
the water, the media affected, the purposes of the criteria, and current 
infor:mation. 

CERCIA §12l(d)(2)(B) (ii) limits the use of ACLs that are set above 
health-based levels based on projections that health-based levels will be 
achieved at a likely point of huna.n exposure. Such a point of exposure 
may not be beyond the Superfund facility boundary unless the groundwater 
discharges into surface water and does not cause a statistically signif i
cant increase of contaminants in the surface water. To apply such an 
ACL outside the facility, moreover, the remedial actiai must include 
enf.:rceable measures to prevent use of any caitaminated groundwater. 

Applicatiai 

In determining the applicable er relevant and appropriate requirements 
for remedial actions involving contaminated surface water or groundwater, 
the most inq;>c:rtant factors to consider are the uses and potential uses of 
the water and the purposes for which the potential requirements are 
intended. 

The actual er potential use of water, and the manner in which it is 
used, will detez:mine what kindS of requirements may be applicable er 
relevant and apprqriate. Fer Class III-type grou00water that is not 
suitable fer drinking because of high salinity er widespread contaminatiai 
and that does not affect drinkable gJ;'CA.mdwater, drinking water standards 
are neither applicable ncr relevant and apprq;riate. Far Class I- and 
Class II-type groundwater er surface water that is er may be used for 
drinking, drinking water standards are applicable er relevant and appro
priate, and the surfaee water er groundwater must ultimately be cleaned 
up to such·levels. 

Fer water that is er may be used fer drinking, the Maximum Contaminant 
Levels (MCLs) set under the Safe trinking Water Act are generally the 
applicable or relevant and appropriate standard. M:Ls are applicable at 
the tap where the water will be provided directly to 25 or mare people er 
will be supplied to 15 er mare service CCA'\nections. Otherwise, where 
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surface water er groundwater is er may be used fer drinking, MCI.s are 
generally relevant and appropriate as cleanup standards fee the surface 
water er the groundwater. 

A st!ndard for drinking water for a contaminant for which there is an 
HCL may be more stringent than the HCL to ensure adequate protection in 
special cirC\.D11Stances, such as where either multiple contaminants in ground
water or multiple pathways of exposure present extracrdinary risks. In 
setting a level more str-ingent than the HCL in such cases, a site-specific 
determination should be made by considering MCLGs,_the Agency's policy on the 
use of appropriate risk ranges fer carcinogens, levels of quantification, 
and other pertinent guidelines. Prier consultation with Headquarters is 
encouraged in such cases. 

When MCLs do not exist for contaminants identified at the site, cleanup 
levels should be set using chemical-specific advisory levels. Cleanup 
levels should be selected such that the total risk of all contaminants 
falls within the acceptable risk range of io-4 to lo-7. In cases where non
carcinogens are present, cleanup levels should be based on acceptable levels 
of exposure as determined by the Reference Dose, taking into account· the 
effects of other contaminants at the site. 

It should be noted that while MCLs are generally the cleanup standards, 
as described above, the treatment necessary to attain an MCL level for one 
chanical (er a protective level for a chemical without an MCL) may result in 
an actual level for another chemical that is belc:w its respective MCL (er 
protective level). · 

A more stringent ~ fer aquatic life may be found relevant and 
appropriate when there are environmental factcrs that are being considered 
at a site, such as protection of aquatic organisms. The Agency is still 
formulating a position with respect to the use of fWOC far protectioo of 
human health. 

G.lidance on the use of ACLs based on limitations oo exposure will be 
forthcaning. 

* * * 
E\lrther Infa:matioo . 

Far further information on the subject matter in this interim guidance, 
contact Steve Snith UTS-382-2200) or .Arthur Weissman (Fl'S-382-2182) of 
the Policy and Analysis Staff,· Office of Emergency and Remedi~l Response. 

-
Addressees 

Regional Administrators, Regions I-X 
Regional Counsel, Regions I-X 
Directer, Waste Management Division, Regions I, IV, V, VII, and VIII 
Directer> Emergency and Remedial Pesponse -Division, Region II · 
Directer, Hazardous Waste Management Division, Regions III and VI 
Director, Toxics and Waste Management Division, Region IX 
Director, Hazardous Waste Division, Region X 
Environnental services Div.ision Directcrs, Region I, VI, and VII 
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OFF1CF IJF 
:iOLI;) 'NA!:':': ANO e:.;;; PC ENCY AE!:~ONSE 
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SLlBJECT: rioti ficJtion of ~estrictions on ~e !rnbui!:ement: of Private Party 
Costs for Re!'!oval Actions / 1 

FRm,: Henry L. Longe!:t Il, Oirec:'lr C} ! 41

• 

-:- · -· ·· - -·orrit:!!·or cml!rgericy and ~em~".Ji~JV!!~·:..-nde CwH-s~a1 

TO: Su~eifund Bianch Chiefs, P.egicns I-X 
011 and Hazardous Material!: Caordinator~. ~cgions I-X 

fh!! purpose of th~s ~e~orandu~ is t' re~ue~: that you ensur~ ~hdt 
comr:iunitfas di.! infcr.r..ed cf the :-estricti·1e p:-ovi-:1cns or CERC: ... \ r2gardir.s 
reir.ibur:;a:;ier.t of 'riv3t'! pa:-ty res~on~~ costs in car:-yir:I} cut the r;c?. 
:\:ta.::nea 1s we statu,ory .u1a regulatory lan~ua-;:! govcrr.ing prha.:~ pc?rty 
reim~ur5e:nent. The requir~ment. for prior approvai con::t:rvP.s the F•Jnll and 
ensures that ac:ion~ by otners do not create further hea1th er en~iron~ental 
tnr2ats. 

!n !:P.'t'!:-~~ c:::r.:'Jn~ties, resirient!: paid the custs fer ~1ocking-Jp tht!ir 
hJrnes to th~ public w~t~r sup~1y ~han lccal w~ll water wa~ ~ound to be 
conta~inated. Sinc2 t~15 action wa~ taken riithout prior EPA ap~rova1, the 
residents cou~J nc= be reim~ur~ed frc~ the Fund, even thoug~ the action~ 
taken \'l'ere appr0'.''!1 in the tcopo! of work for that remo·1al. 

To avofJ ~uch :;ituati;>ns in the future, when a re:nova1 action that 
~fll afFect private resirlenc!s is a~orcv~d. tne G~C snal1 attempt to notify 

·ail residents invo1~ea tnat expe~ses incur:-ed by residents are incurred at 
their ;isk and excen~e, and are "ot r~imbursable ~Y the Feaeral ;~vcrnment. 
When tf~e is sufficient for consideratica of preauthorization reque!:ts, 
the OSC should advise reside:its of CEi~CLA and r;c? prov1sions regarding 
pr~vate party reimbur~ement. Such notificat!on might well invohe printed 
statement~ that only preauthori-z2d actions by private parties are ~ligible 
for reimbursement. further. the OSC ~hculd ~e ~autious i~ making statements 

·--that can be·-ccnstrue«I D ccrm:un i t;y mel'!cers as a :>ro.ni :;e C\' ti>A to rein:ourse 
nem ror c1eenuo cc5ts. 



., - .. -
Most Superfund cleanu? ~ctio~~ sn:ul~ be ~nd~~~~k~~ ~i th~ re~pon'.iible 

party, by a State under a d:.ily au~!l"r~ ?ed ~up •rf,mcl cr>,,:.:-act •>r cooocr.1t!v~ 
agr2ement. or by E?A contrdctor'.i. '/~ry few p;-:•1c!t:? ~.::-ty ~re!uthorizatfon~ 
are anticip!te~. and those that ar~ gran~~d ~iii ~c~~=- u~~er ;(traor~inary 
circumstances. Shou:d :te;ional rcs::o·~~c pe:-o;c11n~: :-~t::ei·1~ ~ rei:;ue~t for 
praautb.oriutfon from a pri'lat2 citiz~n to 1Jn~Jr~a~:e r:!~o·:;i1 ai:tfons, 
howe'ler, the request must he for..,arded t:J "4ea1~riart~rs wit!l.in five work!r.g 
days of rec~ipt. It should ~e sent to: 

Williai!I O. Ross 
Haz!rdcus Site Control Oivis!cn (~H-542~) 
U.S. £nvir~nmenta1 ProtP.ction Agency 
Washington, O.C. 20460 

If you have any questions regarding this ~emorandum. please contact 
Jackie Dziuban of the Emergency Response Di·lision at (202) 392-2452. 
Thank you for your cooperation in thi'.i matter. 



for: 

ATTAC:l:-4E'IT 

Section lll(a){2) of CERCLA pr'Jvidl!S tt:at !10ney ii ttie Fund rr1ay be used 

llji°a}'ll1ent of any claim for necessary respon~e c~sts in~urred by any 
other person as a result of carryin~_out the natfor.al contir.gen:y 
plan esta~lished under section 3ll(c) of the Clean ~~ter Act and 
amended by section 105 of this tit~~= Prn•1iderl, hcwe•1er, That such 
costs must be approved under said ,l.!;i a1:r: cercif:ed b,," the resp•Jnsible 
Federal offic~al." (Emphasis fn ori9inai) 

Section jQ0.25(d) of the National Contingency Plan provid~s: 

11 lf any person other than the Fe<feral govl!rnment or a Stat:! or pe:-son 
operating under contract or cocpcr~tive aqreem~nt with the U~it~d 
Statas takes re~pon~e action and int~nds to see~ reimbu:-s~ment frorn 
the Fund, such actions, to be fn conformity with this Plan for ~urpo~e~ 
of se~tion lll(a)(2) of C~RCLA, mav only b~ rei~oursea if such person 
notifies the Administ:-ator of EPA or his/her ~es1~n~e ~rior to ta~ing 
such action and receives prior lDDr~vJl to take s"cn action." 
(tmphasis su~piied 
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SUBJECT: 

UNITED STATES ENVIRONMENTAi. PROTECTION AGC:NCY 

WASHINGTON, D.C. Z0460 

Mii 20 ... 

OFFIC!! OF 
SOI.ID WASTE ANO !!MEACHENCY RESPONSE 

FROM: 

Analytical Support for Superfund ~ 

Henry L. Longest II, Director 
Off lce of V.mergency and Remedi~ nse 

TO: 

0 

0 

0 

Waste Management Division Directors 
Regions I - X 

Environmental Services'oivision Directors 
Region~ I, VI, and VII 

The purposes of this memorandum are: 

t~ review the alternative Superfund sample analysis resources 
that are available t~ you; 

to provide some general guidance regarding the use of these 
resources; and 

to request that each Region ~anage and monitor the use of 
these resources. 

The two principal sources of Superfund program analytical 
support have been the ~egional laboratories and the Contract 
Laboratory Program (CL?). Additional contractor sources are 
Remedial (R~M), Field Investigation Teams (FIT), Technical 
Assistance Teams (T~T) or Emergency Response Cleanup Services 
(ERCS) and their subcontractors, and the Environmental Services 
Assistance Teams (ESAT) Program. ES~T is currently being devel
oped to supplement the Regional laboratory staffing levels with 
contractor employees. We expect to have the E~~T contracts 
awarded and operational before the end of the first quarter in 
FY '87. 

As a general rule, the R~gional labs should be used to 
analyze samples where responsiveness and flexibility are para
mount requirements. Analyses requiring quiek response, methodo
logy fine-tuning, and close interaction between the analyst and 
the data user are best done in Regional labs. ~.rn FY 1 86, we are 
using a total of 109 E?A work years to a11alyze samples, review 
data, and manage sam~le workload in support of Superfund activi
ties. In FY '87, we will~supplement EPA resources with 100 ESAT 
worl< years. 

OS~ER Directive No. 9240.0-2 
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The CLP is th~ labQratory service that should be used for 
routine high volume sam~le analysis requiring consistency of 
~ethodolo9y, 30 to 40 da7 turn-around times, and data of known 
and documented qualit/. Faster turn-around time~ can be obtained 
~y using the Sp~cial Analytical Ser~ices (SAS) option of the 
CL?. ~AS -.can also be use~ to analyze unusual ~at~ices with 
non-standard methcdolo~y. In addition, .SAS has frequently been 
used to enhance routine CLP analyses by incor~orating a desired 
method or parameter change consistently across an anatytical 
case. In FY '85, the CLP analyzed 70,400 samples at a total 
analysis cost of S32,99~,143. The CLP will be able to analyze 
over 80,000 samples in FY '87. It should be viewed as your 
primary resource for the above described services. 

The analytical resources available from the remedial and 
r~moval contractors include bot~ fixed lahoratory support, and 
~obile laboratorie~ and portable instruments for use in the 
field. The amount of support available fro~ these sources is 
limited when compared to the CLP and must he effectively managed. 
~ttached are descri~tions of emergency res~onse remov~l, re~edial 
and enforcement ~rcgram needs ann some su~gestions on how the 
~emedial/removal ~pnt~actor resources can be used to supplement 
the CL? and ESD activities. 

The choice of wh:c, analytical sP.rvice to use should be 
driven by the data re~uirements of each program activity. The 
Regional laboratories and the CLP have well established and 
recognized Quality Assurance programs. However, whenever they 
cannot meet pro~ram require~ents, you may use the other contract
ing modes at yo1Jr dis;osal as long as you assure that basic 
raquire~ents are ~et. In particular, you should be sensitive to 
costs, to clear definition of work, to enforcement needs, and to 
quality assurance re~uire~ents. 

Careful ~anage~ent of analytical support ser~ices is import
ant because of the large commitment of both FTE and dollar re
~ources to this effort. T~e need for good Regional management and 
coordination was emphasized in the Hay 17, l~RS report of the 
Superfund Laboratory Sarvices Management Review Group e~tablished 
by the Administrator. ~!though several Regions have already 
taken important initiatives in this area, I want to emphasize the 
importance ~f including all analytical; services in this manage
ment system. Specif ic3lly, I believe that it is essential that 
each Region have an integrated management and tracking system 
that ~eets the following requirements as a minimum: 

1. Site project manager accountability for specifying project 
needs and acquiring appropriate analyticai'·services for the 
project. 
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2. ~point of interfac9 with the laboratory ser~ices of the ES~ 
and CL? that can inform the project manager of the avail
ability of these services and schedule sam~l9 analysis. 

3. A planning and scheduling function closel1 linked to the 
overall site planning process and that will provide ~ccurate 
projections of analytical needs and close week-to-week program 
contact on scheduled and actual sample shipments. 

4. Maintenance of a data base to monitor costs and scherlules for 
remedial, removal, and enforcement samples. At a minimum 
these data shoulrt include: 

0 records on wher9 samples were sent for analysis, i.e., F.~D 
lab, CLP, or other (e.g., remedial or removal) contractor 
lah; this should be-~eyed to the source of the samples. 

0 data on turn-around times, cost, and OA requirements for 
samples not analyzed through the CL~. 

5. Documented adh~tenc9 to appropriat~ quality assurance 
practices and procecures. 

I believe it ~noulrt be each Region's choice as to what 
organizational units should provide these integrated manageMent 
function~. ~y c~ncern is si~ply that the functions exist in each 
Region and that they have the ability to both manage the process 
and provide useful infor~ation to Regional and ~eadquarters 
managers. 

~~tachment 

cc: ~nvironmental ~P.rvices Division Directors 
Regions II, III, IV, v, VIII, I~, and x 

Carol Finch 
Office of ~egional Operations 

Gene Lucero 
Off ice of Waste Pr~grams and Enforcement 

OSWER Directive No. 9240.0-2 



The pri"ar'l reau1reMent for analytical suooor! und!r !he reMedial oroaraM 
ls the P.I/FS. 5ae~~f1c reQu1re"ents include a variety ~f analyt1c~l techniques 
and grotocols tsilore~ ~=wer~s site spec:f1c reauireMe~!s for auantlty. 
a~~lily. tiMe!iness an~ c:~~- Four key onases of analyl!ca! suoaort have been 
iaent1f1ed within the ~!/F; process: 

PH~S~ .!.= !N[iJrl c~~Pncr=~!?~iION-- The flrst phase is the ua-front 
field analysis to c!"lar~c!er!:e the probleMs at "the :ute and the probable extent 
of conta"1nation. ihe key requlre"ents of this phase are the ability to lake a 
fairly large nu"aer of sa"ales and perfor" the analyses quickly and 
1ne~pens1vely. This ""Y be acco"allshed through portable field lnstru"ents and 
~oblle leaoralaries aaersted by the re"edial contractors. The lnfor~atlan 
provided by thls process is used lo design the second pnase of sa"alino. 

P~ASc .z.:: o;TAI~~o S!T; S~M~~!~~-- The second ah113e entails a "ore 
focused saMpl1r.g to a::ur~~ely def 1ne the extent of conta"ination. This 
1nfor~ation is usea dur1nQ t~e feasibility study to support the develop~ent and 
evalua~ion of alternative re~ediel ec!lons, end during the ROD process to 
su~aort key decisions on the ap~ropr1ate extent of re~edy and selection of the 
cost erfe:!ive re~e='l· ir.e~efcrs, QA/QC require~ents are essential. The 
~riMary analy!!ca! rescur:~ for this phase is the CLP. w!~h judicious use of 
:=o or reMed1a! cont~a=~=r la=ora!ories to "eet special pro~~a~ require"ents. 

P~AS; 3- F!L~;~G !N C 47~ S~~s-- The th1r~ phasa is be=t characteri~ed 
as •fill!ng 1n· the c~ta :~~s ident~f1ed during the feasibility study. These 
are nor~ally hi~hly foc~se~ sa"oles des!gned t~ answer partic~lar questions 
regarding the analysis of alternat~ves or deter"inin~ the extent or re"edy. 
Quick turn-sround ls a key concern for these analyses to avoid delaying the 
co~alet1on of the proJec~; however, data quality "ust be co""ensurate with the 
intended use of the da~a i~ the dec1s1on-"ak1ng process. Scur:es available for 
these analyses !nc!ude t~e r~Me~iel c~n!ractar ln-hcuee !ecoratories, sgec1al 
analyt~cal ser~!ces uncer t~e CL?, and the ESD lab. 

PLIAS; 4- P0 0J:·:i E'Jt;!~E:~!~JG-- The fourth phase involves special 
analyse: to sucpor! ber.c~ e~d pllo~ scale teslin~ and trea:aQ1lity studies ta 
a1aess the technical ~e~f~r~ance of a partlculsr technolo:y or to provide 
engineering date for re"e=~al de:l~n. Nor"ally, this work is done by the 
re"edial contractors. 

Two efforts are c~rre~~!y underway which should better define these 
re~uire"ents. The first is the develop"enl of Data Quality Objectives COOOsJ 
for RI/FSs. Jhe OCOs will aefine an a slte soecific basis data Quality 
rsqu1reMents for the var~c~s dec1sions that ar: re~u1red during the RI/FS. The 
second is the RI/FS pilot ~roQra" which ls intended to l~arove the quality and 
t!~eliness of the R!/FS thrcugh closer inlsgratlon and phasing of data 
collection ac!ivities wtth the feasibility study co~'onents of reMedial 
alternative deve!ogMent. screening and eveluation. These efforts will provide 
~ore detailed crlterie on the various sources of analytical suggart, QA/QC 
re~ulre~ents, end the bes~ way of intecratlng these lnta the RI/FS process. 
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The emergency response program requires ana I yt 1 cal se r·n ces throughout the 
resprynse process. Phases of an emergency or removal act1on that may require 
analytical support include: 1) preliminary assess~nt to det~rm1ne 'tltlether an 
emergency response ts appropriate; 2) site ;nvesti~ation, including verification of 
t~e identity, concentration, and/or location of hazardous substances, including data 
t~ support selection of the aopropriate removal action; 3) proper disposal of 
contaminated materials; and 4} verification that the removal action was effective, 
including sit~· samples to detennine ful 1 cleanup and 1 ong-ter.n monitoring. Each of 
t:1ese actfvities requires that the Region specify_ the analytical needs consistent with 
t!le incident to be addressed. Considerations incfude analytical services, turnaround 
time, quality assurance (QA), and cost (see table below). These considerations can 
vary by the phase of the response, and whether the incident is a clear-cut, 
time-critical emergency or a removal action where timeliness is needed, but not 
critical. 

Generally, either TAT or ERCS obtains analytical services with the approval of 
the OSC. Use of CLP Routfne Analytical Services (RAS) is generally inappropriate if 
turnaround times of less than 30 days are required. Howe•1er 1 CLP Specf al Analyt kal 
Services (SAS) may be able to provide turnaround times of 14 days or less if special 
requests are sucmitted. Support from Regional or State laboratories also should be 
considered. Re~ional laboratories may be able to provide cost-erfectfve, rapid 
analyses through the ESAT program. When the CLP or Re~ional laboratory mechanisms are 
not utilize~. TAT obtains la~oratory support t~rough TAT Special Projects. ERCS 
contractors otten re11 on OSC or TAT rec001mendations, or in some cases, access private 
laooratories based on pre-existing verbal arrangements. 

Time 

QA 

Cost 

CONSIDERATIONS FOR REMOVAL PROGaAM ANALYTICAL NEEDS 
(!mportance of Time, QA, and Cost) 

I 
Preliminary 
Assessment For 
Emergency Resoonse 

High, particularly 
if acute threat of 
human exposure to 
high-hazard sub
stances. 

Med 1um. Need 
usable data, but 
not high QA at 
expense of timeli
ness. 

Low. Utner 
considerations are 
more impor:an: in 
a suspec:ed -.._ 
emergency. 

II 
Site 

Investigation 

Medium. Reason
able turnaround 
time needet;S for 
removal decision 
process. 

H.igh. Need ver
i fhb le data to 
make removal 
decisions, doc
ument for cost 
recovery. 

I II 
Disposal 
Screen 

Medium. 
Reasonable 
turnaround 
time needed 
to proceed 
with renova 1 
act ion and 
dispo.sal. 

Medium. 
Data quality 

· does not need 
t~ be h1gh 
"lor waste 
compat ibi 1 i ty 
and d; sposal. 

High. Stan
dard analyses 
and medium 
time frame 

u1rect1ve No. ~2~U.0-2 

Medium. Stan
dard analyses 
and medium ti me 
frame al low more 
cost cons idera
~ion. 

al 1 ow rrore 
cost cons id
erat ion. 

IV 
Ve r i f i cat ion/ ,, 
Monitoring 

Medium/Low. 
Verification of 
c lea oop during 
and after re
moval requires 
better turn
around time 
than does long
tenn l!'Dni tori ny. 

Medium. Need 
usable data, 
but not h;gh 
QA at expense 
of cost con
siderations. 

High. Stan
dard analysis 
and longer 
time frame 
allow nore 
cost consid
eration. 



E~FORCE~E~T ANALYTICAL REQUIREMENTS 

The enforcement analytical needs fall into t~o categories: 
1) RI/FS and 2) case support. The majority of the analytical 
needs for-enforcement are for RI/FS on enforcement lead sites. 
since these studies are being done by t~e same contractors who 
conduct RI/FS for Fund lead sites, the remedial program analytical 
requirements also apply to these studies. For the second category, 
civil case support, analytical needs can arise long after the 
RI/FS is completed and limited data are needed to support a file 
case. In this instance the preference is to utilize the Regional 
and other EPA laboraories. However, each Region should decide on 
a case-by-case basis how to manage its resources, and judicious 
use of CLP and other contractor analytical services may be neces
sary. For those sites where samples are taken for criminal case 
support, only EPA laboratories should be used. 

OSWER Directive No. 9240.0-2 
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QJIDELINES FOR PRJWCil.G SUP£RfUm OOQJHml'S 

I. ISSUE srATDtENr: The purpose of these guidelines is to provide writers 
of SuperfWd docunents with assistance in writing guidance doc\all!nts that 
are mre usable and accessible. Guidance doc\lnents which are well-written 
can be expected to result in greater program effectiveness. 

II. EXm1'rIVE SCM1AR! 

'1tlese guidelines address the need to iq>rove Superfund guidance docu
ments for the benefit of users. '11ley am designed ta assist writers of 
guidance ta ptoduce doc:unents that are readable, concise, well-referenced, 
and to the point. 

Quality in guidance is necessary because a significant rullber of 
guidance users are dacentralbed, receive quantities of infomation 
demanding their attenticn, and engage in a variety of tasks which require 
inmldiate access to infomation. 

this doc:\nent also addresses issues of availability, croae-referencing, 
indexing, and follow-up c:antacts. writing techniques .ire suggested that 
can result in streamllnad doalnants written in clear English, and that 
provide an appropriate leYal of detail. Fomatting suggestions are made 
ta facilitate ccndensaticn for use in field man.aals or electrcnic indexing 
or f.iling. 

Reauthorized Superfund will generate a considerable vol~ of additional 
guidance. Many SJparfunl guidance users are decentralized in Ragimal, State, 
or field offices an:I mat address cx.q»lex i- which require inrnadiate 
ansW11rs under field ccnditlons. '11ley need domlents organized for easy, 
quick ac=111 witb tmpbaais on readability and conciseness. '1'he reader shculd 
be Ible to -Rain are additicnal written infoanation can be found, and 
which indlvid!•'• within the lqerq can provide additional infomatian. 

'ft\-. prabl .. can in part be addressed by the way in which the 
guidance is written. 'Dlell8 guidelines suggest certain techniques which 
can assist the writer in obtaining the desired r.W.t. they also discuss 
erase-referencing, instmctions for entry in the OSWER Directives Systan, 
and contacts for securing additional infomation. the end result shculd 
be to assist the writer in preparing a rtDre usable doalnent. 
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A. fUIJ)C?!! Of Guidance 

superfund guidance is primarily intended to help users in;»lement the 
program effectively and consistently. Individual doc\nants may be designed 
to serve one or lll)re of the following purp:iaes: 

0 To provide information ard direction regarding pracedures, policies, 
ard technical developnants 111hich assist pra;r• peraannel in conducting 
daily business unifomly and consistently throughcut the country. this 
establishes'a pattern for solvin; specific types of problems. 

•1n lieu of regulation. Nlere regulations are silent, and foaaal 
policy doa.anents are inappropriate, guidance dacunenta can pawide 
general direct.ion to assist the user in 901.ving particular types 
of problems. 

•AS a response to requests for usistanC9 fnn persons lq»lemanting 
the program. 

In Superfund, the actual writing of guidance usually occurs in Head
quarters pro;rma off ices, developed by wRgraups W'lidl repNSent a c:rma
sec:tion of the users. However, it can originate fan tcp-down or bottan-up, 
depending upon who perceives the need for the guidance and who initiates 
the process. Much of the Superfund Guidance has been developed through a 
bottcn-up procedure, with significant contributions caning fEm Regions, 
States, and other user groups. 

Guidance should be used for the sme variety of reaaans that lt is 
written: to assure the consistent, effect.Ive implementation of tlw 
program. ttiile guidance is intended to be flexible, e.g., to be applied 
to a situation consistent with best professicnal judgement, it can alao be 
used to strengthen the manager's position in handling unfllldliar situations. 

a. 'l)?s of Qlidance 

Olrrently, four types of nan-1:9gUlato~ SUperfund doC'-nts an 
produced ard generically referred to as ·~idlnce•a 

e Qddance Docun9nts - ........ 1,,,1.;:L ~/'4 ~ £ · f--.P-t'~ 
• Ptoc.wdural Documlnts .. ~ ,.,;,,_,. ,..,...,._. l-- i .. r ... • -r;r
•Technical Daalnents -w.U.. wi~ !~;2.ul ,,....,.,.,.~ 
• •ruaJ.s - 6n£c- •i .u...c.l...1. .(,..J.·-.. -t- -r~ 

E:ach seEWS a dif fentnt function, as discussed below. Individual doo'9 
manta may stand alcne or make rafermc:e to othersr taken tagatber, they 
fem a body of infomaticn which establishes pattem and practice u the 
prcgrmn matures. 

• Cllidance COC\lnents explain what can be done to fulf 111 the wquire
ments of a regulation or policy. 

Generally, they cover a subject broadly and even ~rehenslvely, but 
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sho.Jld not spell out specific steps of _an approach. Instead, they explain 
ideas which might be considered rather than how a required analysis or 
test might be conducted: or they may describe an analytic precess, but do 
not discuss the mechanics of carryin; cut the process. 

EXAMPLE: Guidance on Remedial Investigations and Feasibility 
Studies Under CERCIA: Relationship of the Removal and 
Rer.edial Program Under the Revised Na 

• Procedural D:x:unents describe specifically hoil to ccnduct an analysis 
or act1v1ty: tfieY provide a sufficient level of detail to c:ar;>lete an action 
without need for additional guidelines. '!hey often provide a step-by-step 
procedure for c:cnducting an action, including hew to fill cut forms where 
appropriate. '!hey may also deal with the ccncmte mechanics or •thcds 
of an operation. 

EXAMPLE: ERCS c.cntracts users• Manuah Quality Assurance/Field 
Operations Methods Manal 

• 'n!chnical D:x:\.lnents provide scientific or engineering infomation 
relevant to program activities. ?hey act as reference ~nts for Wl8 
in ca11plying with requirements, but do not explicitly relate the technical 
information to requirements. '1'hey are often pteducts of scientific research 
or develcpn1nt conducted for prograa support. 

EXAMPLE: Remedial Action at waste Dispcaal Sitesr lt)bile Treatment 
Technologies for Superfund wastes 

• Manuals canbine features of all of the above categories, particularly 
guidance and procedural doa.mlnts. 'l'hey enable users to carry cut the 
program activities or requirenants discussed withcut need for other supporting 
program doc\ments. 

EXAMPLE: PUblic Health Evaluation Manuals ~iance MllSal 

IV. GUIDELINES roR WRITnG SUPERruND DOCll4EN1'S 

A. tceeeinp the user In Mind 

U•n of guidance represent a c:rou-secticn of individuals having a 
wide variety of nsp:xwibilities. Qddanee is used in Headquartttn to 
def im tlle piagru and to 1111asure the program's effect when •••••ing 
results. It is used by Regional and State administratiw offic:a to~ 
vide direction to office and field staff and to c:cntrac:ton and PRPs. 
sane of thCll8 in the latter categories 191 haw little or no knawledga of 
the inner workings of EPA or the SUperfund pcagnm. thus, the guidance, 
c:anbinad with directlcn or verbal infom11tion obtained fram lqency peraounel, 
may constitute the basis of their experience with the lqarc'f. 

In addition, field penonnel who are w.t fran their offices for 
long periods of time, with limited telephone access and limited storage 
and transporting capabilities, require docunents that are accessible 
as well as brief, transportable, and concise. 
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Insofar • possible, when creating a guidance document, writers 
should consider the audiences. n. bot.tan line is that if the guidance 
is not (1) accessible, (2) readable (3) brief and to the p:>int (4) clear 
and (5) transportable, it probably will not be read-and if it's not 
read, it will not be used. 

a. Structuring a Glidance D::>c'l.m'ent 

Field and p~ram personnel who work with a wide spectrum of pftlbleins 
need doa.nlnts that are easily and quickly consulted to provide inrnediate 
infomatlon. '1'My do not have time to search volmincus material to 
secure an answer to what appears to thm. to be a straightfocwrd question. 
A c:cnsistent fomat saves many hcurs of research time for the user. 

'1'he following propcsed structure allows the reader: to beca1W quickly 
oriented to the issues at hand, then proceed to in-depth material which 
can be absorbed as tine allows. 

• Issue Statement - 1be doc:unant should begin with a clear, concise 
statemant Of the Issue to be discussed. 

• Executive~ - 'this section serves two purp:=aas, and may also 
be serving severa.idifirent audiences. First, it shculd enable the 
reader to quickly determine if the doc:'Llnent is pertinent. It sketches 
the nast important points, and indicates where in the OOalaent nore 
in-depth infomaticn is ccntainad. Sec:andly, it can o:mvey a basic message 
ta the poliC'J manaoer wm may never read the entire docmant. In many 
doc:umants, it also acts as a briefing far upper level managers regarding 
the major policy issues embodied in the larger doc:ment. 

· • Intr:aduction and Bac:~round - 'l'his sectian introduces the material 
to be presented, may provi historical refer:ence, cites pertinent regula
tions, statutes or other existing doc\.mants and sam:es of related info~ 
mation. It can also provide lead-in for the pceacri;>tive material '*1ic:b 
fallows in the next ~nt • 

• Ptescriave Material. 'ftlts ~ provides any presc:riptlw 
material ijiU le to thi matter at hand, flagged or undlrUned. (Pre
scriptiw mt8rlal ls deflnad aa that which is mandated or raquimd by law 
or reguladml.) 

• ~Eainfomation. '1'he narrative that constitutes the actual 
ouidlnce8P hire, together with case studies, exmvl•, and other 
appropriate illustrative material. 'this provides the next levwl of 
detail for the reader ..._, has c:ancluded that this dcc:ualnt addresas the 
needs of the situation and new wishes in-depth infomatian. 

• Altferencing Section. 'this segment includes crms-referenci~ 
to other ac&iiilnts, ldintified by their OSWER identification nuar, if 
availableJ or by their date and source lllhere no OSIER ruaber has been 
assigned. In addition, it snculd include the nane of a cantact with 
phone n.nber for obtaining further: infotmation. Larger:, more canprehen
sive doo.nants might include glossaries ard indexes. 



OSWER DIRf:CTIVE 9 200 • 4-
-s-

c. Laf9US! and Stream! ining Techniques· 

'11\e choice of language affects the user's ability and/or willifYdMSS 
to implenent the guidance. Because •guidance,• by definition, is not 
prescriptive unless it cites specific regulatory or statutory requirements. 
the language style should be flexible rather than rigid. '11\e nast camDn 
illustration of flexibility is the use of •may,• which is flexible, rather 
than •nust• or •shall,• which connote inflexibility. 

~n guidance contains prescriptive material, it shculd be referenced 
back to the appropriate reQUlatory or statutory citation. It is then advisable 
to separate or set off the prescriptive material by means of starring, 
flagging, wmrlining, or paragraphing so that it stands aut. 

Streamlin11)9 means caning innediately to the point or heart of the 
matter with a nu.ninum of verbiage. It results fran visualizing the 
finished pl:Cduct and producing a final doanent that mirrors this concept. 

Below are a series of suggestions which can assist the writer in 
prcducing readable, usable guidance. 

• OJtline the docunent, and write frm the outline. OJtlines need 
not be fomai: they can take the fom of cancise bullets that 
bec:ane the organizing points for the dcx:umnt, and can even be 
develcped into tcpic sentences. Picture the user and the constraints 
under which that individual operates. Visualize the final docment 
and its intended purpose for the pio;rau and for the user. 

• Establish a style consistent with the ?1!Jl?&e of the doc\nent. 
Remain with that style until the dOCilnlnt 1s canpleted. Nltle style 
can be individual, it is also true that each of the faur dacwmlnt types 
has its own style, and that style hu an effect m the readllr. 

For example, technical doc:unents which inform the user Of new tech
nology or new infonution tend to be amt effective when the style is 
concise and direct. 

Procedural docunents often •t forth specific steps, tasks, or 
aparatlcnal steps "hid\ the reader is to follow. '1he99 doamllnts are 
aamdme the least flexible of the four types. ;p. Jtyle shalld be 
simpJe and str:aiQhtforward, with canplete, di.;i&1l48ntences. ~is 
shauld be en an orderly, clear presentati~: ~ •· · 

caatdance da:unents frequently offer an array of cptiana and case 
studies, to Which thli user may apply best professional j~nt in 
adapting to the situatim at hand, within the broad par ... ters of 
the guidance. The writing style can be &al8What nore flexible and 
expository. 

Manuals, in that they stand alone in ln;)lementing part of a 
program, frequently canbine elements of the other dcc:unlnts. 'D\ey 
may be the most lengthy of the four, and may include technical 
infomation with specific procedures and an array of options. Style 
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will therefore emer-~e as a canpos!te of the others. 

In selecting the appropriate style, it is useful to i:emember t.hat nouns 
and action verbs written in the active voice supply greater power and ~
sis than writing with adjectives and adverbs and in passive voice. FUrther, 
impersonal language increases the rigidity or inflexibility of the docunant. 
The language used in a regulation or directive is mre impersonal than 
that used in a siinple memorandum. 

For example: 

Rigid: •To ~ly with this provision, the owner/operator 
nust detemine whether a bulk hazardcus waste is a liquid 
or contains free liquid. EPA regulations define •tree 
liquids• as •uquids which i:eadily separate fran the solid 
portion of a waste under ambient t~rature or pressure.• 
(40 CFR 260.10) ••• EPA believes that the Paint Filter Liquids 
Test is the appropriate test to be used to detemine the 
absence or presence of free liquids in bulk and c:ontaineri.ct 
waste.• 

(NOte the prescriptive material quoted and referenced) 

Flexible: "This step is designed to facilitate responses to clear
cut, tune-critical emergencies for which only limited data are 
available. In those cases, OSCs may have to rely primarily on 
f irdings of the preliminary assessment, withOUt significant 
additional data collection •••• Wlere the asc t\-!9 deteanirmd that 
the incident is not timlM:ritical, a more thoraigh analysis ••• will 
be possible before teeaiiiending a ••• respcuse.• -

• Limit e!lanation. select simple words and anit needless words. 'l11e 
readlr has iim ted reading time. "Less is nore• ts often a useful c:cncept 
in govemnent writing. 

For exaq>le: 

Excessive tetaila •tq»lementing the notlficaticn pEOgr• vUl 
raqulm 60th staff tim and tha direct eJCpenditum of funds. You 
will find guidelines on typical costs of various activities thmugh
cut this handbook. 'l'he available funding and staffln; level will 
hMW an ~' for e~le, on hew extemlve the public education 
pcag&a can be and 11'hlch nathods of fom distributicn can be used. 
State budget allocations will also Impact the types of activities 
pauible. Sane states will find that they have adequate staffing 
but 1i ttle m:nty to pay for printing and travel, while other 
States may experience the appaslte.• 

Ccncise: '11'le sc:ope of the culemakin; will be limited to nunicipal 
landfills because, currently, reliable data on which to construct 
aR1 defend sound Criteria exist only for municipal waste landfills. 
Moreowr, by liml ting the rule, the lqenc'/ can expect to pran.llgate 
the revisions within the Statutory deadline of March 31, 1988. 
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•Avoid UNS?lained acrn, unexplained technical terms, and praqr~ 
if ic I net rt. o the neral e rience of the reader. 1.'he 

sta 1qerq practice o wr tir"ii a rase 1n u w1 &c:axtym in 
parentheseS at the beginning of the article is helpful. Even so, as~tions 
that the reader has the same working knowledge of the subject as the writer 
can be unwarranted. Many readers find thanlelves Intensely irritated at 
governnent writi~ which requires the constant translation of acronyms 
and jargon. In extensiw doc:\nents requlriny acronyms, lncluslcn of a glcssary 
can be helpful. 

For example: 

( 1 > •ycu should begin exploring machani ... to in'C)l818nt 
CA's with Of'A Jegional counterparts early in the n 
about sites in Jtegions taEgeted for CE1CtA action. 
?his should be ac:canplished by reviev of the NPL, 
the SMP, and the SCAP. '1'he SCAP CCllllli tnenta should 
be reflected, as apprcpr:iate, in the SEA'• far your 
Ragicn.• 

C 2) •ycu shculd begin exploring mc:hani .. to impl .. nt 
c:acperatlve arraf9!111!nts with Office of Federal 
Activities COFA) Regional counterparts •rly in the 
fiscal year. 'lbis should be ac:caaplishlld by review 
of the National Priorities List (NPL), the Site 
Management Plan (SMP) , and the SUperfund Ctqlt.
hensive Accclllplisl'lnents Plan, (SCAP). 1tw SCAP 
camlitments shculd be reflected, as apprcpriate, in 
tbe State/EPA AQreemtnts for yaur aa;icn. • 

•9m1narize when gi¥Yiiate. uae of sumaries depends upan the degtee 
of CGD;»lex1 ty of the materai biing pre98nted. 1IWl the material is lengthy 
and cm;»lex, it may be useful to IU'YPlze at the end of •ctlom or 
chapters, or it f11ri be u•ful to prwnt a final 8\1111\Hy at the end Of the 
docullmnt. Another effective technique is the uae of bullet points at the 
begiming of sections to h.iQhli;ht •in points. t;n additlcn, c:anful 
corwtNCticn of the EDCUtlve SUmlary -i•ts both writer and reader in 
keeping to the point • 

.._ nri•v rewrltlnp, lock for ndundancy, strive for clarity, 
and recaa cWiu pculbie. 1ben recheck the edt tinJ to m sure 
the -.nlng u.a•t been lost. Short., ccnplete ante~ placed in logical 
order with laglml paragraphing simplify the mrk of the readllr. All par.
graphs should have tcplc sentences at the begimlng or the end. '1'be final 
editing effort i• the ~risen of the finished sroctuct with the writer'• 
initial concept and the mntal pictum of the umer. Haw wll do they matdl? 
Will the ntadar be able and willing to undmltand the clter•s nmaage? 
only when the match is achieved, is it time for others to AVlew the~. 

D. CCntent. 

' · ~late tavel of DttaU. 'l'hent are two considerations with re- · 
gard ti;ail. ?he first ls thit the level of detail should be apprcpriat• 
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to the doc:Unent. As a rule, procedural doc:\lnents require t~e ITDSt. detail 
and spec:if icity, tec:bnical documents sanewhat less, and guidance documents 

·1east of the~. Manuals will be a t:anposite and should have a level 
of detail apprcpriate to the subject. 

secondly, consideration should be given to the amount of detail needed 
by the varicus users. N\ile the material may be applicable to a variety 
of situations, sane users may need less detail. N\ere nor:e detail is 
required, it should be presented and organimd so tl\at it does not distract 
such users. 

It is the writer's job to detemine the appropriate level of detail in 
planning and outlining the doc:\lnltnt. 

TechnicallfsaCoE'ect. n. writer ls responsible for presenting a 
final aoamnt t is technically c:m:nct and to ccnduct whatever reviews 
and checks are l18Q8UUy to assure that the dacmant ls in fact co~. 

Presc:r~ive ~ Nlen !!gUired. Qiidanc:e should be asamed to be 
•gutdaii:i1 eurwise stated. •Best professional j~nt• shauld 
be US\lllld unless the document specifically flags prescriptive (mandatOEy) 
material. N\en these flags are present, statutory or '9QU1atory wfemnces 
shauld be cited, as well as appropriate back-up palicy or pmc:edentlal 
material. Otherwise, flexibility should be US&lllld and langua;e shculd 
be constmcted accordingly. 

Filing, Indexirg, ancl fbllow-up Infmmation have been discussed in 
section a. Howewr, eadi aoc:umant should ena with a saction that provides 
assistance in obtaining additional data, and in filing and cross-r:eferencing. 

E. Classif icaticn. 

CCQmmnts have been classified for general UM in the SUper:funt 
Ptogrm. n. four classification types prev1cusly discussed are dlsl;nad 
to be bram and flexible, while giving users a clear idea of the kind 
of infomation preaanted in each. As the syatma ewlves, it ls anticipated 
that each kind Of doomwnt vill be ldentiHed by a characteristic cover 
which makes it easily identifiable. 

Ift addttlcn to the SUperfund classU:icatlon system, each """•nt 
vt.11, of c:cura, be -igned an ca.ER Dimctlws fbllber and be included 
in tbat lndmdng ayataa. Be11011d that, tnstltutlcnal users (Rlgianal 
or Stata arflme, ott.ra) may vi.ab to develop their own internal filing 
or refennm systaa. '1'he classif icaticn systllll, plus the Issue Statamnt 
and Emc:ut1V9 S&lllaliy at the beginning of each daaa9nt, will facilitate 
the design of au:h a aystaa. 

(Fl Qmsideratians in PUblishirg a Doc:\lnent. 

once a docalmnt text has been prepared and appL'OWld for pubUcaticn, 
a variety of publlcat1cn requiremnts and procech&L9s am tri;gend. Since 
these am ~t in assuring that all agency requimt11nts are •t, they1, 
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will be the subject of a subsequent procedural guidance. Coordination of 
plblic:aticm procedures is the responsibility of the Office of Progran 
Management, OERR. . 

f'OLU:M-UP INF01'4ATIOO OR <nn'ACl'S 

CU For general writing information - 'l1iE EL£MENTS tlF STn.£, by William 
Strunk, Jr. and E.B. lrhite, 1'\ird F.dition, Mac:Millan Publishing co., 
Inc., New York 1979. 

(2) For infomation about OSWER Directives System - cDntact Sherry Fielding, 
OSWER Directives Coordinator, Inmadiate Office, Assistant Administrator 
for solid waste and Emergency Plaming - FrS 382-4483 

(3) For information about the Guidance Review Project or CERR Qaidance, 
contact Arthur B. Weissman, Policy Analysis Staff, Superfund Prcgram, 
fTS 382-2182. 



C011JR.&rison of EPA and Commonwealth 
ofi~entucky Pee Cleanup Standards 



COMPARISON OF EPA ANO COMMONWEAL TH OF KE~HUCKY 
PCB CLEANUP STANDARDS 

The following paragraphs br;efly su11111ar;ze EPA and Canmonwealth of 
Kentucky statutes applicable to PCB cleanup standards. In the case of the 
EPA regulations, some of the contaminant levels are regulatory standards, 
while others are simply recanmended levels. ·EPA standards will soon change, 
as described below. The Kentucky cleanup standards for PCBs are based on 
general language in the Kentucky Hazardous Substances Statute as described 
below. 

EPA 

EPA has established var;ous PCB cleanup standards or recanmendations 
under the Toxic Substances Control Act (TSCA), the Clean Water Act (CWA). 
the Safe Drinking Water Act (SOWA), and the Canprehensive Environmental 
Response, Cleanup and Liability Act (CERCLA). While TSCA currently has the 
major role in PCB re~ulation, the EPA has announced its intent to further 
regulate PCB wastes under the Resource Conservation and Recovery Act 
(RCRA). 

TSCA 

Under Section 17 of TSCA, EPA considers sµil ls, leaks, or other 
uncontrolled discharges of PBCs in concentrations equal to or greater than 
SU ppm to be improper disposal of PCBs. TSCA Section 17 provides EPA with 
the authority to compel responsible parties to clean up spills at such 
levels of contamination. 

A recent "TSCA PCB Cleanup Policy• (signed 3/20/87 and effective thirty 
days after publication in the Federal Register) will establish PCB cleanup 
standards for the majority of PCB spil 1 situations. Certain spil 1 
situations described in that policy will not. however, be subject to these 
standards, based on site-specific conditions and the discretion of EPA 
Regional offices. 

Spills, leaks or other discharges occurring before this policy becanes 
effective have been or will be cleaned up to levels ranging betteen 
background and 50 ppm depending on Regional discretion and site 
characteristics. 

CWA 

Under the CWA, EPA set contaminant levels, based on toxicity and risk 
assessments, for adoption under state pro~rams. These are not regulatory 
levels by definiton, however, they will function as such under state 
authority. The states must set levels that are at least as strict or 
more strict. The C~A recanmended maximum levels are 2 ug/l (24-hour 
average) for freshwater, and 0.03 ug/l (24-hour average) for sgltwater based 
on acute toxicity to aquatic life; and 0.79 ng/1 (based on 10-
lifetime cancer risk), 0.079 ng/l (based on io-6 lifetime cancer 
risk), and 0.0079 ng/l (based on io-7 lifetime cancer risks). 



SOWA 

Under the SOWA, E?A has suggested le•1els of maximum allowable 
contamination. These healtn-based levels of maximum PC3 contamination 
include the 10-day health advisory levels of 100 ug/day (cnildren) and 
700 ug/day (adult); and for Aroclor, 100 ug/1 (child) and 350 ug/1 (adult). 
The Agency will recommend a cleanup level of 0.005 ug/l for PCBs in drinking 
water based on a io-5 1 i fet ime cancer ri sl< •. 

CERCLA 

CERCLA recommended cleanup levels are based on the consideration of 
soil/air partition coefficients and the potential for ingestion, and dermal 
and inhalation exposure. There is currently insufficient data to develop 
advisory levels for one-day and long-tenn, non-cancer effects. The 
non-cancer 10-day advisory level is 42 ug/g on site, and 47 ug/g, based on 
inhalation exgosure, at the perimeter of the site. The chronic intake 
advisory, iu- cancer risk (upper bound estimate) is 0.6 ug/g without 
cover, or 6 ug/g with 25 cm of clean soil cover (i.e., PCB< 0.1 ppm). on 
site; and 2 ug/g without cover, or 20 ug/g with 25 c~ clean soil cover. at 
the site perimeter. 

Site-specific factors, ARARs, and Regional discretion each play a role 
in CERCLA final cleanup levels. ARARs include TSCA, CWA, SOWA and the 
guidelines, standards and recommendations of the Food and Drug 
Administration. the American Conference of Governmental Industrial 
Hygienists, the National Institute of Occupational Safety and Health. the 
National Academy of Science, and the Occupational Safety and Health 
Administration. Current RCRA regulations pertain to PCB disposal 
requirements. 

The Regions have discretionary authority to set more stringent cleanup 
standards on a site-by-site basis. Region IV, which includes Kentucky, 
adheres to TSCA cleanup standards. 

Kentucky 

Kentucky cleans up hazardous substances to background levels wherever 
practicable. This standard is based on Kentucky Revised Statutes (KRS) 
224.877. "Defi ni ti ons-Regul at ions-Not i ff cation-Minimization-Emergency 
plan-Powers of department," paragraph (4) as follows: 

11 (4) Persons having possession of or control over a hazardous substance 
being discharged or who caused the discharge shall take the actions 
necessary to restore the environment to the extent practicable and minimize 
the harmful effects from any discharge into the air, lands or waters of the 
Commonweal th. 11 

As described by Alex Barber, Kentucky Department of Environnental 
Protection Division of Waste Management, Kentucky cleans up PCBs to 
background levels unless it is not practicable ta do so. Such a situation 
may arise when soil contaminated above background is removed down ta 
bedrock. Generally cleanup to background levels will result in lower 
cleanup levels than EPA's 50 ppm action level. 



Kentucky may allow contamination up to 10 ppm. if tne site is covered with a 
state-approved cap. 

PCB contamination in water is regulated by 401 Kentucky Administrative 
'Regulations 5:031 Section 4. The state standards are based on CWA Section 
304 criteria. The state standard for ambient wann water is .0014 ppb. For 
finished water the standard is .0013 ppb. based on SOWA. 

Sununary--

EPA' s specific standards and recanmendations provide for protection of 
human health and the environment at PCB cleanups part1culary as ARARs are 
incorporated. in CERCLA cleanups. The Kentucky cleanup to background may. f n 
some cases, exceed EP.A cleanup standards. Kentucky water standards for PCB 
contamination are based on the federal CWA and SOWA. 



Concurrence on Payment of Relocation 
Gosts for Business During Removal 



MEMORANDUM 

UNI TEO ST A TES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON 0 C. 20460 

JUN 15 IS81 

SUBJECT: Concurrence on Payment of Relocation 
Coats for Business During Remoia~ 

FRat1 Henry L. Lon9est II. Director 
Office of Emer9ency ;ind -~emedi fponse 

J. Daniel Berry~ Jl.f.>, '""/ 
Associate ~ener•l Counsel 
Grants. Con~racts. and General Lav Division 

TO: Stephen Lufti9. Director 
Emergency and Remedial Response Division 
Re9ion II 

Dou9las s. Blazey, Regional Counsel 
Reqion II 

Ol'••C• 01' 
a• .. •••1.cauN••1o 

You have asked for our concurrence in the use of the 
Hazardous Substance Superfund (the Superfund) to pay coats 
associated with the relocation of a business during the course 
of a removal action carried out under the Comprehensive Environ
mental Response. Compensation and Liability Act, as amended 
(CERCLA). Given the equities in this particular case, it ia 
our view that it is appropriate to reimburse the business for 
temporary relocation costs. Any costs related t.o business 
losses are, of course. not reimbursable frcm the Superfund. 

As we understand the facts, EPA took a removal action in a 
building at the Si9no/Mt. Vernon. New York site in vhic:h RPM. 
a laminating company. conducted business. EPA advised RPM ~at 
it could not safely operate its business while the removal team 
was working. Subsequently. the Occupational Safety and Health 
Administration posted a notice of Alleged I.mminent Bazara in 
the builaing and the county health department issued a Hotice · -
of Closure. The Agency for Toxic Substances and Disease Regiat!ry 
also rec:anmended that RPM be excluded from the building becau•• 
of 'Che potential threat to its employees. RPM moved its operations 
to another location and is seeking reimbursement for its coats. 

Section 1~1(23) of CERCLA defines "removal• to include such 
actions "as may be necessary to prevent, minimize, or mitigate 
damage to the public health or welfare or the environment, which 
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may otherwise result from a release or threat of release. The 
term includes, in addition, without being limited to ••• 
temporary eva~uation and housing of threatened individuals not 
otherwise provided for ••• •. You have suggested that this 
authority is sufficiently broad to include temporary relocation 
of businesses as well as.residents. We agree that the statute 
can be read to support suc:h an interpretation. 

We intend to address the temporary relocation of businesses 
during a removal action under the relocation functions delegated 
to the Federal Emergency Man&eJement Agency (FEMA). We are 
currently "'OrJti.n9 vi.th PEMA to determine the appropriate reim
bursement for RPM, and to develop guidance and regulations for 
any future temporary business relocation. 

We understand that FEHA's r119ional office will be working 
directly with you to develop the in~rmation necessary for 
RPM's reimbursement. If there are any questions on this matter, 
please contact Tim Fields or Lisa Guarneiri at FTS 475-8110. 

cc: Walt Kovalick 
TiCICthy Fields 
Hans Crump 
Linda Garczynski 
Mark Mjoness 
Lisa Guarneiri 
Michael Hirsch, FEMA 
Dennis w. Kwiatkowski, PEMA 
Charles Robinson, FEMA 
Fred Rubel, Region II 
Charles Fitzsimmons, Region II 



DATE: 

SUBJECT: 

MAR 2 3 1987 

UNITED STA TES ENVIRONMENT AL PROTECTION AGENCY 
REGION II 

Christopher l.llM..-~rz.(.~rdi~locacion Costs of a Busin••• 

FACM: Re9ia11al Ad• n lf"'V j 
TO: Francis S. Blake and Winston J. Porter 

General Counsel Assistant Administrator 
Solid Wasee and Emergency 
Response 

Enclosed is a copy of a memo that Doug Blazey and Steve Lufti; 
nave sent to tbeir colleagues in your off ices requ•stin; •••i•t• 
ance on a particularly novel question. I feel we need an answer 
quickly and wanted you to know that the principles in RPM ba•e · 
been in contact witn Lee's and my office regarding tneir pli;bt. • 

I feel we should assist them and am sympathetic to many of tne 
points they raise. It is likely that we will be sued 1! a f lnan
cial settlement is not reached. I believe tne general public 
expeets Superfund to support some reimbursement for a displaced 
business assuming ve are statutorily autnorized to mak~ such 
payments. ' 

Your interest in this matter would be appreciated. 



S.ECT: 

FROM: 

ro: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

."MAR 2 0 1987 REGION II 

Relc:ation Costs of Business 

Douglas R. 
Regionai CoUO~e-SS::~~V"'\ 

J. Daniel Berry, Acting 
Associate General Counsel 
for Grants and Ceneral Lav 

in Removal Ac~·on t_. c. :,_f,/.d:_a I 

and Seep en u :19, Oirecto~ 

and 

~Emergency and Remedial 
6 Response Division 

Henry L •. Longest. I I 
Director, Off ice of Emergency 
aad Remedial Response 

Tnis is to advise you tnat Region II would like to use Fund 
money to cover a Dusiness' relocation costs resulting from 
an EPA removal act.ion. It is our understanding tnac tne Agen:y 

.. 

nas never done t.nis oefore, tneretora, we would like your concurrenc• 
on tn1s action. 

I. oACKCROUND 

RP~ is a small fa~ily operated laminating com?any, wnicn employs 
22 ~eople and is located in ~c. Vernon, Wesccnescer County, N~v 
YorA. RP~ rents a po~~ion of tne 2nd floor and all of tne tirst 
floor of a Duilding located at 200-208 s. l4cn Avenue, Mc. 
Vernon, New York. EPA is undertaking a removal act.ion on a 
portion of tne second ~loor and tne en"1.re tn1r~ floor of t.ne 
same aullding. Tne removal action involves tne removal of various 
snoc~-sensitive explosives, flammaa1e:liquids, tlammaole solids, 
poisons, comauscibles, oxidizers and acids. 

E~A a~vised RPM tnat it could not operate ~ts cusiness wnile EPA 
was pnysi:ally conducting removal aetiviti9s ·inside tne build1ng. 
E?A was concerned noc only for RPH's safety during tne pnysical 
remov~l activities in tne building, but also tor tne removal 
team's safety wnile undertaking tne clean-up operation. EPA 
furtner advised RPM tnac it nad no oaject.ions i: RP3 worked 
during tna evening wnen the removal team was not actually vork1ng 
in tne ouilding.• Subsequent to tnis, tne Occupational Satecy 
and Healtn Administration (•OSHA•) posted a notice of •Alleged 
Im~1nent Hazard• and tne Westcnest.er County Department of Heftlth 
c•ooa•J issued a Notice of Closure. Tne basis for DOH's Not.ice 
of Closure vas tne naz•rd RPM's presence m1gnt nave on tne general 
puolic. In addition, tne Agency tor Toxic SuDstances and Disease 
~e;1stcy (•ATSDR•) recommended, initially in a January 1987 
letter and in at least two documents in• February 1987, tnat RPM 
oe excluded from tne building due to tne tnreat to RPM and tne 
surroundin9 communiey. Unable to conduct its business in tne 
building, R?~ made arrangements co move some o~ its ligncer 
e1~ip~ent to a temporary location vnere tne work tnat could ~e 
pertormed, i.e. cutting, was performe~ ~nd tn• remainin~ as~4cts 
ot cne work were subco~tracced out. 

•/From tne Deginnin;, cne OSC tnougnc ii would oe appropr1at~ t? 
compensate RPM, if possiDle, f~r its lo•ses and as~dd ORC to 
invescigace tnis matte~. As tne removal aecion progressed, 
nowevec, tne issue crystillized into wnetner RP~'S relocation 
coses could oe compensated. 

REGION II FOAM 1:1:0- 1 (8/85J 
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After being excluded f~om the builjing for 3everal weeks, KP~ 
purchased an option to buy the building, ~t a ~ost of alle~=~ly 
$50,000, vhe~e it nad temporarily lo:at.ed it~ cuttinQ operation. 
eefore RPM exerc~sed its option on 1tne ·new building, OSHA a·~scinded 
its Notice o~ Alle~e~ Imminent Danqer and the westcnestar County 
Department of Healtn rescinded its Noti:e of Clos~r~. Alt~ougn 
ATSOR did not rescind its recommendaci~n, RPM was permittec tl 
re-enter the building.• Under an agrvement reached witn tr• On 
Scene Coordinator, RrM is permitted to vor~ 1 day a weak a~= 
evenin?Sr when EPA is not in tne building working. 

T~e Region feels that ve can comp~nsate RPM, using money from the 
Hazardous Substance Trust Fund, for its re-location costs t~ the 
temporary premises.•• 

RPM has requested payment for relocation expenses to the temporary 
location as vell as expense~ it will incur in a complete and 
per~anenc mov~ to t~e •temporary• location. ~ne issue of wnat 
costs are eligible for reimbursement is a distinct topic from the 
"arrow question of vnether ve are authorized to pay any busi~ess 
relocaticn costs unde~ C£RCLA. As you may know, EPA has ir.teragency 
5greement ~icn tne Fe~eral Emergency ~anagement Agency (•FE~A•J to 
reimburse it for all relocation accivities undertaken by FEMA 
pursuant to C~RC~~ re•ponse actions. FEMA has detsiled accounting 
and eligibility requirements base~ at least, in part, upon the 

•/Pursuan; to ~PM's concurrence, EP~ is using a portion of RPM's 
lesse~ ?~•mises as a storage area for some gf the sagre~ate~ 
chemicals. i 

••/Since RP9 has already expended the money for the initial 
relocation and some of the rent, EPA would be reimbursin; k?~ for 
these expenses. We reco9nize tnat normally tnere needs to b• 
EPA praauthorization (40 c.F.R. Sl~0.25) before EPA reimburses a 
person incurring response costs. Me feel, however, that su:h a 
preauthorization is implied from tne eombination of tne actions 
of EPA, OSHA, ~OH and ATSDR. To require a more formal pre
authori:stion (su:n as an Order o: a written statement) vould ~ot 
be reasonable in ci~eumstanee~ li~e this. Specifically, r3:her 
than having parties voluntarily •gree to do that whicn is ~~~ueste~ 
by the federal and local govern~e~t~ in impl--menting a response 
ac:ion, parties will ~ait until t~•Y are r~quirpd to co-~perate, 
either tnrcugn the judicial or a~mini3trstive processes. All of 
tnis time and effort, in t~e lon9 run, will slow ~own ~u~ 
removal a:tions. 
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requiremenc3 of tne Uniform Relocstion Ac~. wnecnar all q~esti~ns 
that 5rise as to tne propriety of certain. expenses are answere~ · 

"by FEMA regulations an~ policies is an open question. However, 
we see little efficiency in pursuing these issues until the 
chresnold question of basic eligibility is resolved.• Tne Region 
has also_been asked to consider RPM's relocation expenses to t~~ 
new buildin; as.a response cost. The Region would welcome your 
opinion on this issue as well. · 

Th• pertinent dates of the events in lhis ease are as follows: 
. ' 

Decemaer 8-17, 1986 - EPA conducted a preliminary assessment a"~ 
inspection of the sice. EPA advised RPM ~at th• business can 
not be operated vben the removal team was ~nysically working 
inside the building. 

December 17 - January 7, 1987 - RPM continued to work normal 
hours. (Appropriate for holi~ay season) 

January 8, 1987 - EPA began removal activities inside the building. 
RPM advised by tne ~SC to stay out of the building because the 
ether ~•• being sampled. 

Januar7 9, 1387 - Etner still being sampled. OSC advised RP~ to 
sta~ out of the building. 

January 9, !987 - Agency for Toxic Substances and Disease Registry 
c•ATSoR•), based on a review of tne videotape of tne interior of 
the building and a partial list of the contents of the buildi~g, 
=ade an assessment tnac the building constituted an imminent fire 
and explosion hazar~. ATSDK recom•ended that RP~ be immediat1ly 
excluded from the building. 

•/For example, RPM contends that it was required co relocate 
Decause •permitted• nighc operations would not allow it to send 
~ut and receive shipments durino tne day. 

Furcnec, because tne heavy equipment could not be easily disman:led 
and relocated in a temporary facility, RPM utilized subcontractors 
for certain operations because of its disrupted work place. ~any 
financial issues arise from these •tangled• op•rations. 

To further complicate matters, RPM is likely to permanently relocate 
to it• •temporary• location and bas alladgedly paid $50,000 for• 
an option to ouy the new facility. The potential relocation 
costs are, therefore, significantly higner because heavy e~uipment 
now l:)cated at the response site, must be dismantled, moved end -
re-aligned by experts. One of RPM's estimates of this mov~ is 
SlSJ,O~O. Moreover, we understand that RPM's lease at t~a ra~ponse 
site expires in Sep~emoer 1987 and that • permanent relocati~n was 
c~ntemplated oy that time in any event. 
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january 12 - 14, 1987 - RPM worked evenings vnen the removal team 
was not in the building. EPA nirad a van ser~1ce to transpvrt 
t~e employees. £PA also accepted deliveries and made snipr.encs 
for RPK during tne day when RPM could not be in th• buildin;. 

januar-/ 14, 1987 - Occupational Safety and Healtn ldministration 
posted a notice of •Alleged Imminent Danger• (Tne notice is not a 
closure order. It serves as a warning to workers that tneta ls 
an alleged dangerous condition in ~he workplace.) 

January 15, 1987 - Dr. Anita Curran,~Commissioner of the W~stcnester 
County Department of Health issued anlNotice of Closure to RPM. 

January 15, 1987 - RPM excluded from the buildin~. 

January 22 and 29, 1987 - Hearing held oa the Notice of Closure. 
Agreement reached tnat RPM must stay out'of t~e building until 
all of the explosives that have been lidentified as of January 26, 
!987 are removed, provided, however, ~hat the order would b• 
reinstated if EPA disclosed the e~istence of additional explosives 
or materials that the Commissioner felt constituted an imminent 
hazard. Approximacelv 600 pounds of snoek sensitive material 
were found on 1/27/87. 

Ja~uary 30, 1987 - ATSDR strongly recommended to the Westchester 
Department of Bealtn tnat evacation of RPM be continued. (letter 
13 attached) 

Feoruary J, 1987 - ATSDR recommended tnac RP~ be excluded from 
the building until: The building is completely inventoried: all 
leaking containers are overpacked: all explosive or shock sensitive 
materials have been removedr incompatible substances nave been 
segregated: a Fire Marshall is on site a: all times: and EPA 
reviews and approves RPM's proposed activities in the building. 

Februar-1 10, 1987 - RPM locates anotner building in vnicn t~ 
temporarily operate. 

Fabruary 17 - 27, 1987 - RPM began moving some of its equipment 
out of the building between tne hours of 7 and 9 in the morning. 

EPA goes. in the building at 9. qpM continues to move macerial 
out eacn morning for subcontracting. They nave set up snop at . 
another temporary location. Tney do tneir own cutting, and chen 
subcontract the work out. . 
February, 1987 - RPM purchases an option to buy another building 
from wnich to operate its business. · 

February 27, 1987 - Dr. Curran, after ta~king to the OSC, ~~ve 
RPM permission to enter tne building on Febru~~y 28 and ~arc~ 1 
to manufacture some ;oods. E?A stopped ics ac~ivities ins!~e tne 

t building for those cwo days. 



Haren lQ, 19a7 - ~Sr.A lifted its Notice of Allege~ Imminent Danger. -
Wesccnester County Dep3r:~ent of H~alc~ lifted its Notice of 
Closure. 

Maren 11, 1987 - RPM begins working 1 day1and four nights in tt.e 
building. The day work is condicioned'on·wnetner EPA is removi~g 
explosives fr~m·tne building or sampli•g unknowns. 

II. WHETHER RPM'S RELOCATION EXPENSES CONSTITUTE A RESPONSE 
COST IN THE CONTEXT OF A REMOVAL ACTION 

Section 1~1(23) of tne Comprehensive Envitonmlntal Response, 
Compenstion and Liaoility Ace, as amended, 42 o.s.c. SS 9601 ~ ••1· (hereinafter ·=ERCLA•) defines a removal action aaa 

•tne clean up er removal of released hazardous 
substances from th'9 environment, sucn actions 
as may De necessary taken in tne event of a 
tnreat of release of hazardous substances into 
t~e environment, such actions as may be necessary 
t~ monitor, assess and evaluate the release 
jr threat of release of hazardous substances, 
tna disposal of removed materiali, or the 
t~king of sucn other action as nay be~ 
necessarv to orevent m1n1m1ze or mitigate 
dama9e to the oublic nealtn, welfare or the 
~nv1ronmenc, wni=n ma~ otnerwise result from 
a release or cnreacanea release ••• 
(-.tmphasis added) 

E?,'s initial basis for exluding RP~ from the building was due to 
the fear that the removal team might do sometning tba~ would 
cause • release and harm RP~ as well as EPA. ATSDR and the 
West=hester County Department of Healtn. nowever, made recommendations 
of •xclusian and excluded RPM from tne building at all times 
because RP~ might do so~etning that would cause a release in the 
removal area and thereby tnreaten the puolic health and welfare. 
Indeed, RP~I worked vith various chemicals, including %CB and heat 
in it~ laminating business. There is no fire wall between Ule 
RPM pre~ises and the premises where the removal actioll' i• caking 
place. The removal area contained, and to some extent •till does 
contain, many shock sensitive, flammable and other dangerous 
chemi=als•. Hence, excluding RP~\from tne building vas an action 
necessary to •prevent, minimize ot mitigate damage to tne publlc 
health or welfare or to the environment, which may otherwise 
result from a release or tnreat pf release•. 

tlives it ~as identified mos: of tne shock sensitive 
Ls and nas placed them eitne~ in magazines located on 
in a walk-in vault, a~so lccatad on site. 



, 
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. Con3equently, RPM's exclusiba• from the ouilding was • ~arc of 
~ne removal action being undertaker at the site, for vnicn RP~ 
incurred, amonq other costs <~·•· pusiness losfesJ, relocation 
costs. The onl issue remaini 18 wb ther tnose ralo · ) 
costs be c mpensated from tne ~n • 

II. h"llETHER RPK's RESPONSE COSTS ARE COMPE~SABLE u~.>ER C~l.CL4 . . . 
One of the many purposes of C!RCLA is cca11pensation of inno~ent 
victims of a release of hazardous substances or pollutants or 
contaminants which may affect the public:' health or wel6are. 
In that reqard, a person vnose water supply 1• contamlaate~, 
through no fault of nis own, ls often provided bottled drin~i~O 
water by EPA, paid for out of the 'und. In many instances, 
bu3inesses, such as restaurants,•••• provided boetled water by 
E~A. Renea, a legitimate use of the Pund is to compensate innocent 
victims of pollution. I 
Section 101(23), in defining (removal•, is silent•• to relocation 
of businesses without speclf itally excluding thfl possibility af 
compensation. Indeed, the closest the definition comes to 
addressing relocation at all is: 

The term includes, in addition, vitnout being limited to, 
••• temporary eva:uation and housing of chreatened in~ividuals 
not otherwise provided for ••• ' • 

Hence, a strong argument can be made that businesses can be 
cc~~ensated for their relocation coats.•* 

I 

*/We oelieve it is inconsequential tnat the County, rather tnan 
EPA, took the legal action to actually ex:lude RPM from the 
bull~ing. Tne National Contingency Plan, 40 c.r.R. SS 300.22 and 
.24 requires the federal government to vork together with sea.ca. 
an~ local governments to respond expeditiously to emergency 
•ituations. To argue that the County's closure order vas not 
intimately related to and a part of the total response action 
taking place at the site is inconr.istan~ wit~ the eooperative 
intent of CERCLA. • 

••; Moreover, if the instant action was a reme~lal action, RPM 
would be compensated for its relocation expenses. Section 101(24) 
in defining •remedial• action pr~vides in part: 

• ••• The term includes the costs of permanent relocation of 
residents and business ••• [vnicnJ tne Presldent det~rmine~ 
that alone or in combination with ot~er measure~, ••• 
may otnerwisa be necessary to protect tne publi: nealch 
or welfar~ ••• 
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_It is clea · · · · • • · ~ 
. OC 18 • t> S C:Oll en•a ti I._ 

a ocation costs. Tbe pnrase th• •taking 04 •u~h 9ther a~t!~n 
-aaGiiay be n•e••••ry to prevent, 11inimize or lnitigate damage t~ 
_tne_public..:hea.lth or welfare or to the environ .. nt• 42 a.s.c. S 
101(23), gives !PA very broad authority; to dater•ine vhat ac~iQns 
are necessary in any given situation. Further, the li•t of 
actions tbat conatitute removal acti.ons contained in Section 
101(23) i• preceded by tne term fwitnout being li•ited to•. 
Hence, just vbat constitutes a r••eval action lies vitnin tna 
sound discretion of EPA. 

/Without making 

co pensation. the s1te 
-was Decause of EPA's removal action. Renc:ia, any coats incurred 
by RP~ snould be considered a response crse and paid for by tne 
fund. I 

I. I 
IV. CONCLOSION I 

We nave tried to set forth, as clearly 

We also invite your opinion on now to treat tne re e es 
that RPM may incur, should it decide, to exercise its option to 
buy the new building.• ! 

Thank you for your cooperation on ~nis matter. 

cc: Timothy Fields 
William Ross 

i 

•JTne Region is in tne process of di.scus.ing vitn Region 7 tne 
procedures it uses during the relocatidn• it nas been involve:1 
with and to find out whether it has either temporarily or permanently 
reloeated businesses. We are also in·tne process of determir.in~ 
wnet~er tne ~E~A nas any regulations or procedures regarding 
wnicn relocation costs can fairly be paid, as vell as trying to 
deter~ine ourselves, what costs constitute relocation costs and 
whether they are compensable, and if so, wnac portion is 
compensable. 



Employee eccupational Health and Safety 



&EPA 
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OSWER Directive Initiation Re uest 285.3-02 

Fmployee Occupational Health & Safety 

• SwmiNry OI Oncsiv• (lflCIUGI Dnll 1Yllfl'l9"1 af pWrpn•• 

Provides instructions reminding EPA employees that they must canply with OSHA. 

ec•1 No. 
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8. Document to be distributed to State• by HeadquarttN? 

I. ,....,,. ot L•CI Qlllca Otrec:uv• CoarGINIOr 

Richard Hyde 

,a. NMN lftd Tille al AoP'OWlltl 1o1mc:mi 

Win Porter, Assistant Administrator 
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DIRECTIVE DIRECTIVE 
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VE DIRECTIVE 
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UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. ZOHO 

011111c• 011 
IOUD WA9ft AND l.MU•GU.C:'I •IU'• 

OSWER D~rective 9285.l-< 

MEM>RANDU 
I . 

SUBJECT: mp1o,,,~~cupal1ona1 Health and Safety 
. l. il1 · I'-.... le. 

FRCll: 
1 

• Wtnston Po~ei\ Assistant Adm1n1strator 
ff1ce of So19i Waste and Emergenc.y Response 

TO: Addressees 

As we tntt1ate our field acttvft1es under the Superfund lmendllents 
and Reauthar1zat1on Act of 1986 (SARA), I wtsh to remtnd everyone that all 
EPA employees are required to canply wtth the Federal Occupat1onal Health 
and Safety Act· (OSHA). In addttton to canplytng wtth sactl federal standards 
as 29 CFR 1910/1926, EPA employees must also adhere to the appropriate EPA 
orders, poltcies, and guideltnes pert1tntng to employee occupatton1l healt' 
and safety. For example, EPA Order 1440.3 requ.tres all EPA enployees 
ustng respiratory protection devices to parttcipate tn a medical mon1tor1ng 
prograa. I want to encourage all Regtons and OSWER offtces to continue to 
tmpl1111nt effective medical monttortng programs for tts emplo1ees. EPA 
Order 1440.2 requires all EPA emplo1ees en9a9ed tn routtne fteld act1v1t1es 
to be trained and to recetve tratn1ng cert1ffcatton levels caamensurate 
wtth the degree of anttctpated hazards. EPA Order 1440 spectfies the 
responstbiltttes of all Agency emplo1ees 1n thts area. 

More recently, sectton 126(a) of SARA requtres the Secretary of 
Labor. within one year of the date of enactment. ta praaulgate standards 
(29 CFR 1910.120) for h .. 1th and safety protectian of enployees engaged 
tn h111rdous waste operations. The Secretary ts also requtred tn Subsec
tion· 121(•) to issue interim ftnal regulations wtthtn 60 days after 
enactlllftt of SARA. The intertm ftnal rule was published fn the Federal 
Restster (Vo1. 51, No. 244, pages 45654 - 45675) on December 19, 1986. 
Thts tnterim ftnal rule took effect upon the date of tssuance (December 
19, 1981), and ft was OSHA's judgment that 111 provtstons could be fully 
tmp11111ented not later than 90 days after issuance (March 17, 1987). As 
with other OSHA Section I Standards, EPA 1s required to cDlllply wtth 29 
CFR 1910.120 per Executive Order 12196 (February 1980). 



(OSWER Directtve 9285.3-02) 

~-

(n addttton, sectton 126(f) of SARA requires the Administrator 
of EPA, wtthtn 90 days after the pramulgatfon of tfnal regulations under 
section 126(a), (January 17, 1988), to promulgate standards tdenttcal 
to 29 CFR 1910.120 (those promulgated by the Secretary of Labor under 
sectton 126(a)). EPA's Workgroup No. 2427 (Hazardous Waste Operations 
and Emergency Response Worke,.. Protectton Standards), chaired by Rod Turpin, 
Safety and Occupational Health Manager, Env1romnenta1 Response Team 
(ERT), Edtsan, NJ, has been establfshed and tnctudes representatives of 
ftve (5) EPA Regions, two (2) State,, and OSHA. In addttton, the following 
EPA tte.tquarters offtces are represented: Offtce of Poltcy, Planning and 
Evaluation, Office of Pesttctdes and Toxtc Substances, Office of General 
Counsel, Offtce of Research and Development, Office of Soltd Waste and 
Emergency Response, and the Occupattona1 Health and Safety Staff. The 
abjecttve of thts Workgroup ts to: 

1. Pranulgate EPA Worker Health and Safety Standards 
tdenttcal to OSHA's standards (29 CFR 1910.120)for those 27 
States which do nat have tn effeet an approved State Plan under 
the Occup1tton1T Safety and Health Act of 1970. 

2. Develop an 1mplementat1on/enforcement strategy for these EPA 
st1nctards. 

In order to better tmplement both EPA and OSHA Occupatton1l Health 
and Safety requirements, OSWER has established an Integrated Health and 
Safety Program for the sole purpose of asstst1ng OSVER in provtd1ng a 
safe and healthy work environment for tts fteld acttvtttes. Thts program 
ts managed by Rod Turptn, ERT, Edtson, NJ. Please feel free to call him 
at 201-321-6745 (FTS 340-6745) for an1 1ddttton1l tnfonnatf on. 

Thank you tn advance for your assistance and dedtcatton tn maktng 
our work env1ronment a safe and healthy one. 

Addressees: 

Regional Adllltntstrators, R19tons 
Henry L. Longest ll (VH-548) 
Marcta E. Wf11t1111 (WH-562) 
Ronald Brand (WH-562A) 
Gene A. Lucero (WH-527) 

cc: Davfd Wettzman (PM·273F) 

I • X 

Waste Management Otvtston Directors, EPA Regions I-X 
Environmental Services Dtvtston Dtrec:tors, EPA Regions 1-X 
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Q(,j' 6 1987 

llBllOUllDDll 

TO: Regional Administrator, Regions I•X 
Regional Counsel, Regions I•X 
Director, Waste Management Division 
Regions I, IV, v, VII, and ~III 

'8rro•• 

Director, Emergency and Remedial Response Division 
Region II 
Director, Hazardous Waste Management Division 
Region III and VI 
Director, Toxics and Waste Management Division 
Region IX 
Director, Hazardous Waste Division 
Region x 
Director, Environmental Services Division 
Regions I, VI, and VII 

Subject to certain restrictions, Section 119 of the 
Superfund Aaendaents and Reauthorization Act of 1986 (SARA> 
authorize• tbe Environmental Protection Agency (!PA)l to provide 
indemnlflcatlon2 to response action contractors (JlACa> working at 
Superfund sites for States, potentially responsible parties 
CPRPa>, and EPA <including RACs working for the o.s. Army corps). 

1 Under Executive Order 12580, the President baa also 
authorized other Federal agencies to indemnify RACs working for 
:hoae agencies. 

2 "Indemnification" is an agreement whereby one party 
agrees to reimburse a second party for losses (in this case 
liability losses> suffered by the second party. 
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of !n9in••li. at IPA•lead sitea)l. The purpose of this memo is t~ 
deacrib• llfli IPA •ay provide indemnification to RACs usin9 
Section 111 authority. 

1ack1roaad 

Response action contractors have traditionally relied on 
coaaercial liability insurance or indemnification to sufficiently 
off set tbeir potential liability ri1k1 from participation in the 
superfund program. During the Superfund reauthorization debate, 
tbe IAC co .. unity identified 1everal factor• which, the lllCs 
contended. impaired their ability to adequately offset risk. 
These factor• included: 

o Potential subjection to strict, joint and eeveral liability 
under Superfund and under some state lava: and 

o Inability of the commercial liability insurance market to 
provide liability insurance coverage to RAC• involved in the 
Superfund cleanup program that is both adequate and 
affordable. 

Prior to the reauthorization of C!RCLA, EPA provided 
indeanification to RAC• working for EPA through contract 
authority implementing C!RCLA. EPA took this step in ·order to 
retain qualified contractors, given the absence of pollution 
liability insurance coverage. Onder this old indemnification 
agreement. the Pederal government indemnified RAC• above an 
initial Sl million for tbird party liabilities and defense 
expenses. The inde•nification agreement was void in caaea of 
gross negligence or willful misconduct. 

3 SARA Section 119(e)C2> defines •response action 
contractor• as: 
a. any person who enters into a response action contract (which 

is defined in part as any written contract or agreement to 
provide any C2RCLA removal or remedial action at a facility 
listed on tbe IPL, or to provide any ancillary services 
relat•d to such response) with respect to any release or 
threatened release of a hazardous substance or pollutant or 
contaainant from a facility and is carrying out such a 
contract1 and 

b. any person retained or hired by the person who enters into a 
response action contract, to provide any service& related to 
a reaponae actions and 

c. any person, public or nonprofit private entity, conducting a 
field demonatration pursuant to SARA Section lll(b) (i.e., 
the wAlternative or Innovative Treataent Technology Research 
and Deaonatration Program">. 
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Sect'ltlit 119 oi SARA responds to many of the concerns of the 
llAC coaag~tf by: 

o Eatabliihing a standard of negligence for actions brought 
againat RA.Ca under Pederal lav,4 

o Authorizin9 IPA to provide to RACa, on • discretionary 
ba1i1, limited indemnification against pollution liability 
ari1ing from RAC negligence; and 

o Providing express statutory authority for indeanif ication 
and a funding mecbaniam. 

The approach taken in Section ll9 provisions is baaed on the 
following key points: 

o A rederal liability standard of negligence, co•bined with 
RAC indemnification which is subject to limits and 
deductibles, provides adequate performance incentives for 
RA.Ca working in the Superfund progr••• 

o I.AC indemnification provides an adequate substitute for 
insurance1 

o Discretionary indemnification is an interim vehicle that 
will keep the Superfund program operative until the 
insurance industry returns to the RAC liability insurance 
market1 and 

o niscretionary indemnification does not create a Federally 
intrusive inaurance program that interferes with private 
sector efforts to develop RAC liability insurance coverage. 

4 !be Pederal standard of negligence under Section 119 
applies only to rederal lav. It does not preclude States from 
applying their own statutory law or common law liability 
standards, which aay in some cases be strict liability. Response 
action contractors sued in rederal courts are under a •standard 
of care• defined by rederal law as negligence. However, if an 
action ia brought under state law, a strict liability standard 
could apply. 
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IPA T••k ..... OD a&C IDd••nlf tcatloa 

To avoid program delays, a Task Poree was established to 
determine how~PA will provide indemnification to RAC• working in 
the Superfund program. The Task Poree is composed of · 
representatives from EPA'• Office of Waste Programs Enforcement 
(OWPIJ, Office of Emergency and Remedial Response (OERRJ, Office 
of Solid Waste (OSWJ, Office of General counsel (OGCJ, Office of 
the Comptroller (OCJ, Office of Administration (OA), and the u.s. 
Army Corps of Engineers. The primary goals of tbe Task Poree are 
to: 

o !stablish an EPA RAC indemnification programr 

o Develop Section 119 RAC final indemnification guidelines and 
regulations; · • 

o Ensure a forum for adequate public comment on RAC 
indemnification: and 

o Promote private sector provision of RAC pollution liability 
insurance in the future by providing technical aasiatance to 
the insurance industry. 

The Task Poree will attempt to reach these goals by 
producing several work products that: Cl> carefully analyze and 
estimate the potential pollution liability risk to which RACa arl 
exposed by participating in the Superfund cleanup program, (2J 
determine what the final EPA indemnification terms and conditions 
will be: (JJ prepare the Agency for implementing an interim RAC 
indemnification program: and (4) develop the Section 119 
regulations. 

Interi• IPA Indeantf lcatlon Gald•lln•• 

SARA Section 119 now provides EPA's sole authority to extend 
indemnification to JtACa working in the Superfund program. 
Delegation of authority from the President authorizing IPA to use 
Section 119 provisions was issued through Bzecutive Order 12580 
on January 21, 1987. The delegation authorizes EPA to use 
Section 119 indemnification authority from the date of enactment 
(DOE) of SARA. Consequently, EPA must adhere to Section 119 
provisions from SARA DOB (October 17, 1981). 

Section 119Cc><7> requires that EPA promulgate regulations 
for carrying out indemntf ication provisions and, prior to 
promulgation of the regulations, develop guidelines to carry out 
use of Section 119 indemnification authority. Because of the 
complexity of the issues, EPA is proceeding deliberately in 
establishing these guidelines and ia seeking substantial public 
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. . 
comment. lltan•blle,· EPA i• providing contractors witb Section 
119 eoveratii· on an interim basis, using procedures outlined in 
tbia aeaoraadua. Ultimately, this coverage will be amended to 
reflect guid&Jlce and regulations that will be developed in 
conformance with Section 119 requirements. 

As further described in this memorandum, authorization to 
provide indemnification will be made by OSWIR with concurrence 
from the Office of the Comptroller COC>. Authorization to 
indemnify will be made upon receipt of a recoaaendation from the 
Task Poree. The oc will provide concurrence (or non-concurrence> 
with reco .. endationa to indemnify within aeven calendar days of 
receipt of a recoaaendation. Execution of indemnity agreeaenta 
will be aade by appropriate Agency admlniatrative offices • 

• Section 119(c)(4) mandates that RACa must ••et the following 
requirements before they can receive Pederal indeanif ication for 
potential pollution liability associated with Superfund response 
action activities: 

o The RAC must make diligent efforts to obtain insurance 
coverage from non-Federal sources to cover pollution 
liabilityr and 

o In tbe case of a RAC contract covering more than one 
facility, the RAC agrees to continue to make such diligent 
efforts each time the RAC begins work under the contract at 
a new facility. 

Section 119(c)(4) also requires that the following 
circumstances must ezist before a RAC can receive Federal 
indemnification for potential pollution liability associated with 
Superfund response action activities: 

o At the time tbe response action contract is entered into, 
insurance is not available, at a "fair and reasonable 
price•, in sufficient quantity to offset potential RAC 
pollution liability riaki and 

o Adequate inaurance to cover such liability is not generally 
available at tbe time the response action contract is 
entered into. 

In future guidance (i.e., the guidance which is to be 
published for public collllllent), EPA plans to include 9uidelines 
for determining whether insurance is •generally available" or is 
"fairly and reasonably priced". Por the purpose of this interim 
guidance, EPA baa determined, baaed on information currently 
available, that Superfund RACs are unable to obtain reasonably 
priced pollution liability insurance. Therefore, RACa are 
eligible to receive indemnification under Section 119 from DOE of 
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SARA. Bove.._c, IPA Will require that llACa see~ing Pederal 
indemnification aeet tbe following requirements: 

o Within 30-"days of signing an indemnification agreement with 
EPA, RACs must submit"' to EPA Cor to the appropriate State 
Contracting Officer) written documentation concerning the 
efforts they have made to date to aecure pollution liability 
insurance coverage (e.g., a It.AC could aubait a written 
statemept from an insurance broker stating that the RAC has 
atteapted to secure pollution liabi11ty coverage froa 
insurance carriers in the paat six aontha). 

o If the RAC baa secured pollution liability coverage, it muat 
submit to IPA (or to the State Contracting Officer) a copy 
of the policy and declaration page, and 

o Every twelve months Cor more frequently, if !PA determines 
that there has been a si;nificant chante in circuaatances 
concerning the availability of pollution liability 
insurance> the RAC must submit to IPA (or to tbe State 
contracting Officer) written docuaentation addressing the 
additional efforts the RAC has made to secure pollution 
liability insurance coverage including: 

Copies of applications submitted to three known 
underwriters of pollution liability insurance: 

If pollution liability coverage vaa denied by an 
underwriter, a summary of tbe reasons wby such coverage 
was denied; 

A status report of any pollution liability insurance 
obtained. Tbe report would include: 1) type of 
coverage, 2) preaiam chargedr 3) limits of coverage1 4) 
deductible levels, and any other major terms and 
conditions of tbe insurance coverage. A copy of the 
actual policy and declaration page could be provided in 
lieu of a written status reportr 

If pollution liability coverage was offered by an 
underwriter, but not accepted by the RAC, a report on 
tbe insurance offered Caucb as the •atatua report• 
required above>, and a summary of the reasons why such 
coverage was not accepted: and 

A status report concerning the alternative pollution 
liability risk transfer mecbaniama tbe RAC h&a pursued 
other than commercial pollution liability insurance 
(e.g., risk retention groups, purcbaslng troupe, 
association captives). 
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Thia iaforaation should be forwarded to the appropriate EPA 
official tis State Contracting Officer). ~bis information will 
be reviewed by tbe Task Poree as needed. 

As required under tbe interim guidelines listed above, EPA 
expects RACa to demonstrate the extent to which they have 
attempted to secure pollution liability in1urance coverage. ·EPA 
also ezpecta that RAC• will continue to monitor the market for 
pollution liability insurance, and continue to seek and secure 
such insurance coverage (however limited) from commercial 
insurance carriers or through alternative risk transfer 
aechaniaaa (e.g., self-insurance poola). 

tade111aificattoa of ll&C. Wor•ia1 for ••A 

Pre-SARA indemnification terma will apply to work performed 
at a site after the date of enactment (DOB> of SARA if response 
work at the aite vaa initiated under an EPA contract prior to the 
DOB of SAL\. 

EPA will enter into new indemnification agreeaenta (See 
Attachment AJ, aubjeet to Section 119 authority, with: 

o RACs whc are currently working under contract with EPA, for 
work they will initiate at a new site after DOE of SARA; and 

o RACs receivin9 new contracts <or new cooperative agreements, 
in the case of Site Demonstration projects) with EPA after 
DOE of SARA for Superfund response action activities. 

RACa currently under contract with EPA have been alerted to 
the changes tbat will be forthcoming to their indemnification 
agreements with IPA. EPA headquarters personnel in the 
Procurement and Contract• Management Division of the Off ice of 
Administration have been trained on the use of Section 119 and, 
with tbe aaaistance of the Task rorce, will administer Section 
119 indeanlfication interim procedures for EPA contractors. 
Requeata fot indeanification of EPA contractors will be subject 
to the approval of OSWER and concurrence of oc. 
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sectitli: 11t(c)(2) autborlzes tbe indemnlflcatlon of llACa 
vorkin9 for States or political subdivisions of States (pursuant 
to a Section ~04(d)(l) agreement with EPA) for new work initiated 
at Superfund sites from DOB of SARA. IPA ••Y inde•nify RACs 
performing response action activities for a State at a State-lead 
Superfund •ite after DOI of SAllA. IPA will offer lnde•nification 
to RA.Ca working for a State only if: 

o Tbe RAC'• response action l• part of new site work initiated 
at a Superfund aite after DOI of SARA and it la related 
directly t~ cleanup of tbe aite1 · 

o llACa working for a State muat meet all of tbe circu••tances 
and issuance requirements aet fortb by Section ~19(c)(4t, aa 
listed above; and 

o RACa working for a State must meet all of IPA'• interi• 
guideline requirements, as listed previously on pages five 
and six. 

EPA will not offer indemnification to RACa for site work they 
performed-ror States prior to DO! of SAllA. Any EPA 
indemnification provided to 1 RAC<•> workin9 for a State(&) will 
be subject to limits, deductibles, and other restrictions as 
required by Section 119(c)(5). 

Until EPA issues final guidance and requlations, all 
requests for EPA indemnification of a RAC working for a State at 
a Superfund site will be processed via the Task Poree. States 
should submit requests to both tbe Indemnification Taak Poree, 
c/o Director, Office of Emergency and Remedial Response COERRJ, 
and to the Regional Superfund Branch Cbief. Requests should 
identify the Regional Site Coordinator and State contact, and 
should include pertinent inforaation re9ardint Section 119(cJ(4) 
requirements as discussed previously. If the Task Poree 
recommend& approval of tbe indemnification request, tbe Office of 
the Comptroller will provide concurrence Cor non-concurrence) 
within aeven calendar days of receipt of tbe recommendation. 
Pinal appro•al for IPA indemnification of a State RAC will be 
••de by tbe Director of the Off ice of E•ergency and Remedial 
Response. If approval ia authorized, then the Grants 
Administration Division will implement the approval through a 
special condition to be included in tbe State/EPA cooperative 
agreement (See Attachment At. 
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Iadeaalf l~oa of aaca vortla1 for Otlae~ federal &genci•• ,.. 

section 119(c)(2) authorizes the indemnification of RACs 
working !or a.ther Federal agencies at Superfund sites from DOE of 
SARA. A delegation of au~bority from tbe President a~thorizing 
other Pederal Agencies to use Section llt provision• vaa issued 
on January 26, 1987. Other Federal agencies follow all !PA 
guidance and regulations vitb respect to Section 119. Other 
Federal agencies that uae Section 119 authority must provide 
tbeir ovn 1ource of funds (e.g.,their agency appropriation> to 
pay all indeanification coats <e.g., claiaa and legal defense 
coat•>. 

At some superfund sites, the o.s. Army Corps of Engineers 
manages response actions pursuant to an interagency agreeaent 
with IPA. For Section 119 indemnification purposes, any RAC 
working aa a contractor for the Corps of Engineers at aucb aitea 
<and where, for remedial actions, the aite ia listed on the HPL) 
is considered to be working for EPA rather than for some •other 
Federal agency•. EPA will offer the same indemnification to 
contractors procured by the Corps of Engineers that it offers to 
contract.ors procured by EPA. 

Indeanif icatlon of RAC• Workint for PRP• 

Under Section 119(cJ<2> authority, EPA can, in limited 
circumstances and subject to 1trict financial teats, indemnify 
RACs performing response action activities for PRPs subject to a 
consent order or decree at Superfund sites after DOE of SARA. 
EPA will use its authority to indemnify RACs working for PRPs 
only in extremely limited ca1e1, e.g., where EPA indemnification 
of the PRP RAC is the solution of last resort. EPA will offer 
indemnification to RACa working for PRPs only if: 

o The PRPs are unable to provide adequate indemnification, and 
as a result, are unable to obtain tbe services of a 
qualified RAC1 

o Tbe RAC'• response action is part of new site work initiated 
at a Superfund site after DOE of SARA, and the action is 
related specifically to the cleanup of the site; 

o RACs working for PRPs meet all of the issuance requirements 
set forth by Section 119(c)(4); 

o The circumstances set fortb in Section 119(c)C4)exist1 and 

o RAC• working for PRPs meet all of !PA's interim guideline 
requirements. 
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IPA t11a1 not off er indemnification to RAC• for work 
perforaed"llrr fli• prior to DOB of SARA, nor for any PRP ltAC 
reapona• .Bti•ity that ia not related specifically to a remedy at 
a Superfuncf aite. 

further, Section 119Cc>CS)(C) of SARA requires that, before 
!PA can enter into an indemnification agreement with a RAC 
perforain9 work under contract with a PRP(at at a Superfund 
aite(a), IPA auat determine the amount which tbe PRPCat i• able 
to indemnify tbe RAC. In making such a determination, IPA •ball 
take into account the total net aaaeta and reaourcea of tbe 
PRP(a) vitb reapect to the facility at the ti•• of aucb 
determination•. lf EPA determines that tbe aaount vbicb the 
PRPC•> la able to indemnify the RAC ia inadequate, tben IPA may 
enter into an indemnification agreeaent vitb the RAC to •••t the 
anticipated abortfall. EPA will consider tbe coabin•d 
capabilities of all the PRPa at a aite to deteraine wbetber, al a 
group, they are capable of providing adequate coverage. In 
general, the Agency expects to uae this provision only in caaea 
where PRPa are •••11 fir•• with few aaaeta. Therefore, Regions 
should not make requests for Pederal indeanif ication where PRPa 
are large corporations with substantial aaaeta or vbere the PRPa, 
as a group, have substantial aaaeta. Aa a result, EPA doea not 
expect requests for Pedecal indemnification to become an integral 
part of aettleaent negotiations. 

EPA plans to provide additional guidance in the future 
concerning tbe deterainationa that need to be made aa a 
prerequisite to indemnifying RACa working for PRP• <such as 
defining "net assets and resources• of th• PRPs, and vbetber the 
PRP• are •unable to provide adequate indemnification•). Until 
EPA distributes tbia guidance, all such determinations will be 
made by the Taak Poree. 

EPA inde11Dif ication of a RAC working for a PRP is a measure 
of last Teaort. If EPA does provide indemnification in tbese 
caaes, the consent decree Cor ordert should apecify terma and 
conditions, using the model EPA indeanif ication agreement for 
RACa working for PRPs abovn in Attachment A. If IPA enters into 
an indemnification agreement with a RAC working for a PRPCa), the 
RAC must: 

o Retain financial responsibility for a deductible amount if 
coaaercial pollution liability insurance 1• unavailable or 
unreasonably priced1 and 

o Exhaust all administrative, judicial, and comaon'lav claims 
for indemnification against all PRPs participating in the 
cleanup of the f 1cility before IPA can pay a claim. 
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If a aac ha• received partial indemnification from a PRP(s), 
EPA ••Y alilJ provide indemnification in caaes where the PRP 
indemniflc .. ion ii deemed insufficient, and in mized fundinq 
cases. IPA •!Y provide indemnification above the PIP 
indemnification. The con!ent decree ahould apecify the terms and 
conditions using the model EPA indemnification agreement shown in 
Attachment A. 

All requests for !PA indemnification of a RAC vorkin9 for a 
PRPC•> at a Superfund site should be aub•itted to both the 
Indemnification Task Poree, c/o ntrector, Office of Waste 
Proqrams Enforcement (OWPE), and to the Re9ional Superfund 
Enforceaent Branch Chief. Please identify tbe ae91onal Site 
Coordinator and the Regional Counsel's Site Representative. 
Include pertinent information regarding tbe number of PRPa, 
financial profile of the PRPs, type of work to be performed, 
etc., auch that the Task Poree can make determinations per 
Section 119(c)(4) and Section 119(c)(5). 

Opon determining that a RAC meets all of the circumstances 
and requirements set forth in Section 119 and in BPA interim 
guidelines, the Task Force will evaluate an amount to which the 
PRPCs> is able to indemnify the llAC and an amount to which EPA 
will indemnify the RAC in excess of the PIP indemnification 
amount. Any EPA indemnification provided to a RACCa> working for 
PRP(s) will be subject to limits, deductibles, and other 
limitations as required by Section 119(C)(5). If the Task Poree 
recommends approval of the indemnification request, the Office of 
the Comptroller will provide concurrence Cor non-concurrence) 
within seven calendar days of receipt of the recommendation. 
Final approval for EPA indemnification of a PIP RAC will be made 
by the Director of OWPE. 

JtACS •ortin9 for PKP• Wltboat ••& lnde1Ul1f1catioa 

Those RACa working for PRPs at Superfund sites who do not 
receive indemnification from EPA may either receive no 
indemnification at all, or ••Y receive indemnification from PRPs 
only. Por tboae RAC& vorkin9 with no indemnification, PRPa 
should deaonatrate tbat the RAC is qualified to perform the work 
adequately, baa aufficient financial capability to complete the 
projected work, and demonstrates financial responsibility for 
potential third party liability coats. This can be ensured 
through a combination of adequate competition in the contract 
procurement process and a demonstration of financial 
responsibility. such a demonstration can consist of purchase of 
performance bonds, letters of credit, insurance, maintenance of a 
trust fund, etc. A consent decree aho~ld specify the 
aforementioned. 
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ror tb)f9• IACa receiving indemnification from PRP1 only (and 
~where IPA ..... tbe indemnification to be adequate), RAC• should 
be qualifie•to perform vork adequately. This can be ensured 
througb a co•bination of adequate competition in the contract 
procurement process, and through a demonstration of financial 
responsibility. The PIP (ndemnif ic•tion is auff icient 
deaonatration of financial responsibilityr tberefore, performance 
bonds, letter• of credit, etc., are not required. The consent 
decree abould specifJ the aforementioned aa well as tbe 
indemnification teraa and conditions • 

.. bllclz o.naed Treat .. at Wort• 

Section ll9(c)(5)(D) specifically prohibits IPA from 
indemnifying an ovner or operator of a facility regulated under 
the Solid Waate Diapoaal Act. Therefore, publicly owned 
treatment works subject to permit-by-rule provisions cannot be 
indemnified (nor can any otber permit-by-rule facility, such aa 
an under9round injection facility). The intent of this provision 
is to prohibit IPA from offering indeanif ication to off-site 
treaters or disposers of Superfund hazardous vaate. Therefore, 
while POTW• not subject to RCRA re9ulation (i.e., POTWa without a 
permit-by-rule) are not ezplicitly prohibited from EPA 
indemnification authority under Section 119, the A9ency baa 
determined that an extension of indemnification authority to any 
POTW would not be consistent vith Con9re1aional intent in Section 
119. Therefore, EPA will not provide indemnification to POTWa 
under Section 119 authority. 

811 .. arr 

Thia memorandua describes the current Pederal 
indemnification provisions for response action contractors 
working in the Superfund program as provided in section 119 of 
SARA. The statute 9ivea the rederal government tbe discretionary 
authority to indemnify llACa for liability arising out of 
ne9li9ence. Acta of troaa negligence and willful misconduct are 
ezpreasly •zclad•d froa the indemnity provision. The Section 119 
indemnity provlaion does not preempt the rights of Statea to 
enforce a atandard of strict liability. 

Federal indemnification ia meant to be an interim vehicle 
whicb will keep tbe Superfund pro9ram operative until the 
insurance industry retarna to the aarket. It la not intended to 
create a federally intrusive pro9raa that will interfere with 
private sector efforts to develop RAC liability insurance 
coverage. 
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Ple1se direct all questions and comments to Robert Kason at 
FTS 382-4015 or Tom Gillis at PTS 382-4524 

Attachment• 
A. Model Indemnification A9reementa 
a. CBRCLA (aa amended) Section 119 

cc: Administrator 
Deputy Administrator 
General Counsel 
Reqional Grants Office, Regions I-X 
Regional Pinancial Manaqement Office, Reqions 1-X 
Regional Superfund Branch Chiefs, Regions I-X 



Attachment A 

MODEL INDEMNIFICATION AGREEMENTS 



Tbia at~b••nt contains model EPA indemnification 
agreement• f ... ••• by IPA, States, and PRPs when llACa seek 
indemnif icat"9& fro• IPA. Any deviation from the model langua9e 
must be approved by the EPA Indemnification Task rorce. Pour 
models are atta~ed: _ 

I. Model EPA/RAC Indemnification Agreement 
II. Model State Cooperative Agreement Indemnification Special 

Condition 
III. Model EPA/RAC Indemnification Agreement for RAC• under 

contract with PRPa 
IV. Model EPA/ SITES Program Technology Vendor lndemnif ication 

Agreement 
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MODEL EPA/RAC INDEMNIFICATION AGREEMENT 



lnauranc• -- Liability to Third Persons -
Commercial Organizations 
(EPAAR lSST.228-70) (ANt 1984) (with deviation) 

ca> Thia Clause B will be modified by the 
mutual agreement of the parties hereto within 180 days of the 
EPA'• promulgation of final guidelines for carrying out the 
provisions of Section 119 of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, as amended 
CCERCLA). 

(b) The Contractor shall procure and maintain auch 
insurance •• is required by law or regulation, including that 
required by PAR Part 28, in effect as of the date of execution of 
this contract, and any such insurance as the Contractln9 officer 
may, from tiae to time, require with respect to performance of 
this contract. 

(c) At a minimum, the Contractor shall procure and maintain 
the following types of insurance. 

<l> Workmen's compensation and occupational disease 
insurance in amounts to satisfy State law: 

(2) Employer's liability insurance in the minimum amount of 
s100,ooo per occurrence: 

(3) Comprehensive general liability insurance for bodily 
injury, death or loss of or damage to property of third persons 
in the minimum amount of $1,000,000 per oceurrencei 

(4) When veaaels are used in the performance of the 
contract, vessel collision liability and indemnity liability 
insurance in such amounts as the Contracting Officer may require 
or approve: provided, that tbe Contractor may, with the approval 
of the Contracting Officer, maintain a self-insurance program. 
All insurance required pursuant to the provisions of this 
paragraph aball be in auch form and for such periods of time as 
the Contractin9 Officer may,.from time to time, require or 
approve and vitb insurers approved by the Contracting Officer. 

Cd> The Contractor further agrees that it will make 
diligent efforts throughout contract performance in accordance 
with EPA guidelines to obtain adequate pollution liability 
insurance. · 

Ce> The Contractor agrees, to the extent and in the manner 
required by the Contracting Officer, to submit for the approval 
of the Contracting Officer all insurance maintained by the . 
Contractor in connection with the performance of this contract ~ 
and for which the Contractor seeks reimbaraement hereunder. The 
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Contractor'• 1ab•i•aion shall include documentation demonstrating 
its diligent eff_orts to obtain pollution liability insurance. 

(f) The Contractor shall be reimbursed, for the portion 
allocable to this contract, the reasonable coat of insurance 
(including reserves for self-insurance> as required or approved 
pursuant to tbe provisions of this contract clause. 

(9)(1) Pursuant to Section 119 of CERCLA, the EPA will hold 
harmless and indemnify the Contractor against any liability . 
(including tbe expenses of litigation or settlement> for 
negligence ariain9 out of the Contractor'• performance under this 
contract in carrying out response action activities. Such 
indemnification shall apply only to liability not compensated by 
insurance or otherwise and shall apply only to liability which 
results from a release of any hazardoua substance or pollutant or 
contaminant if such release arises out of tbe response action 
activities of this contract. Further, any liability within the 
deductible amounts of the Contractor's insurance will not be 
covered under this contract clause B ------------

(2) Por purposes of this clause (g), if the Contracting 
Officer has.determined that the insurance identified in paragraph 
Cd) is net available at a reasonable cost, the Government will 
hold harmless and indemnify the contractor for liability to the 
extent such liability exceeds s100,ooo.oo. 

(3) The Contractor shall not be reimbursed for liabilities 
as defined in (g) (including the expenses of litigation or 
settlement> that were caused by the conduct of the Contractor 
(including any conduct of its directors, managers, staff, 
representatives or employees> which was grossly negligent, 
constituted intentional misconduct, or demonstrated a lack of 
good faith. Further, the Contractor aball not be indemnified for 
liability arising under strict tort liability, or any other basis 
of liability other than negligence. 

Ch> Tbe Government may discharge its liability under this 
contract clau•e by aaking payments djrectly to the Contractor or 
directly to parties to whom the Contractor may be liable. 

(i) With prior written approval of the contracting Officer, 
the Contractor may include in any subcontract under this contract 
the same provisions in this clause whereby the Contractor shall 
indemnify the subcontractor. Such a subcontract shall vrovide 
the same rights and duties and the same provisions for notice, 
furnishings of evidence or proof, and the like, between the 
Contractor and the subcontractor as are established by this 
clause. Similar indemnification may be provided for 
subcontractors at any time upon the same terms and conditions. 
Subcontracts providing for indemnification within the purview o~ 
this contract clause shall provide for prompt notification to the 
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contractor vlilch is covered by this contract clause, and shall 
entitle the Go•ernment, at its election, to control, or assist in 
t~e settlement ~t defense o( any such claim or action. The 
Government will indemnify the Contractor with respect to his 
obligation to subcontractors under such subcontract provisions. 
The Government may discharge its obli9ationa under this paragraph 
by making payments directly to subcontractors or to parties to 
whom the subcontractors may be liable. 

(j) If insurance coverage required or approved by the 
contracting Officer is reduced without the contracting Officer's 
approval, the liability of the Government under this contract 
clause will not be increased by reason of such reduction. 

(k) The Contractor shall: 

(l) Promptly notify the Contracting Officer of any claim or 
action against the Contractor or any subcontractor which 
reasonably may be expected to involve indemnification under this 
contract clause; 

(2) Furnish evidence or proof of any claim covered by this 
contract clause in the manner and form required by the 
Government: and 

Cl> Immediately furnish the Government copies of all 
pertinent papers received by the Contractor. The Government may 
direct, control, or assist the settlement or defense of any such 
claim or action. The Contractor shall comply with the 
Government's directions, and execute any autborizations required 
in regard to such settlement or defense. 

fl> Reimbursement for any liabilities under this contract 
clause will not exceed appropriations available from CERCLA's 
Hazardous Substance Superfund (except to the extent that Congress 
may •ake appropriations to specifically fund any deficiencies> at 
the time such liabilities are represented by final jud9men-t.s or 
by settlement• appcoved in vciting by the Government. 



II 

MODEL STATE COOPERATIVE AGREEMENT 

INDEHNIPICATION SPECIAL CONDITION 
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EPA INDEMHIPlllaTIOH 

EPA will provide indemnification pursuant to Section 119 of 
CERCLA, as amended, to contractors carrying out response actions 
under this agreement provided that the State certifies to EPA 
that: 

1. The contracts awarded under this agreement are defined in 
section llt<el of CERCLA, as amended,· 

2. The contracts awarded under this agreement include the 
following clause that exclusively governs EPA 
indeanif ication: 

<see attached clause> 

3. At the end of each calendar year and at the end of each 
project period, all statements and materials related to 
pollution liability insurance •~bmitted by the Contractors 
to the State Contractin9 Officer will be transferred to EPA. 



.Attachment 

(lJ Pursuant to Section 119 of CERCLA, the EPA will hold 
harmless and inaemnify the Gontractor a9ainst any third party 
liability (including the expenses of liti9ation or settlement> 
for negligence arising out of the Contractor's performance unde~ 
this contract in carrying out response action activiti••· Such 
indemnification shall apply only to liability not compensated by 
insurance or otherwise and shall apply only to liability Which 
results from a release of any hazardous substance or pollutant or 
contaminant if such release arises out of the response actian 
activities of this contract. rurtber, any liability within the 
deductible amounts of the Contractor's insurance required by this 
contract will not be covered by this clause. Tbia Clause will be 
modified by the mutual agreement of the parties hereto within 180 
days of the EPA's promulgation of final guidelines for carrying 
out the provisions of Section 119 lCERCLA). 

<A> The Contractor sball submit to the State Contractin9 
Officer within 30 days of award a written statement 
from an ins~rance broker stating that tbe Contractor 
has attempted to secure pollution liability coverage 
from insurance carriers in the past six months; 

(8) If the Contractor has secured pollution liability 
coverage, it must submit a copy of the policy and 
declaration page to the State Contracting Officer; and 

CC> Every twelve nontbs, or as directed by the EPA, the 
Contractor shall submit to the State Contracting 
Officer written documentation of the additional efforts 
made by the contractor to secure pollution liability 
insurance coverage, including: 

o Copies of applications to three known underwriters 
of pollution liability insurance; 

o A status report of any pollution liability 
insurance obtained, to include type of coverage, 
premium charged, limits of coverage, deductibles 
and major terms and conditions of coverage (e.g., 
a copy of the actual declaration page could be 
provided in lieu of a status report); 

o If pollution liability coverage was offered by an 
underwriter, but not accepted by the RAC, a report 
on the insurance offered (such as the •status 
report• required above), and a summary of the 
reasons why such coverage was not accepted; 

o If pollution liability coverage was rejected by • 
the underwriter, a summary of the reasons why sueh 
coverage was denied; and 
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o A •tatus report on what alternative pollution 
Iiability ritk transfer mechanisms the contractor 
bas pursued other than commercial pollution 
liability insurance Ce.9., captives, letters of 
credit, group purchasing of in1urance, etc.). 

(2) Por purposes of this clause, the IPA will bold harmless 
and indemnify the Contractor for liability deecribed herein to 
the extent sucb liability exceeds s100,ooo.oo. 

<l> The Contractor shall not be reimbureed for liabilities 
as defined herein (including the expenses of litigation or 
settlement> that were caused by the conduct of the Contractor 
(including any conduct of ita directors, manager1, staff, 
repreeentativea or employees) which was grossly negligent, 
constituted intentional misconduct, or demonstrated a lack of 
good faith. Purther, the Contractor shall not be indemnified for 
liability arising under strict tort liability, or any other basis 
of liability other than negligence. 

(4) The EPA may discharge its liability under this contract 
clause by making payments directly to the Contractor or directly 
to parties to whom the Contractor may be liable. 

(SJ With prior written approval of the State Contracting 
Officer, the Contractor may include in any subcontract under this 
contract tbe same provisions in this clause whereby the 
Contractor shall indemnify the subcontractor. Such a subcontract 
shall provide the same rights and duties and the same provisions 
for notice, furnishings of evidence or proof, and the like, 
between tbe Contractor and the subcontractor as are established 
by this clause. Similar indemnification may be provided for 
subcontractors at any time upon the same terms and conditions. 
Subcontracts providing for indemnification within the purview of 
this contract clause •hall provide for prompt notification to the 
Contractor which is covered by this contract clause, and shall 
entitle tbe ltA, at its election, to control, or assist in the 
settlement or defense of any such claim or action. The EPA will 
indemnify tb• Contractor with respect to his obligation to 
subcontractors under such subcontract provisions. The EPA may 
discharge its obligations under this paragraph by making payments 
directly to subcontractors or to parties to whom the 
subcontractors may be liable. . 

(6) If insurance coverage required or approved by the State 
Contracting Officer is reduced without the State Contracting 
Officer's approval, the liability of the EPA under this contract 
clause will not be increased by reason of such reduction. 

(71 The Contractor shall: 
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o Promptly notify the Assistant Administrator, 
OSWEI, EPA of any claim or action against the 
Contractor ot any subcontractor which reasonably 
may be expected to involve indemnification under 
this contract clause. 

o rurnish evidence or proof of any claim covered by 
this contract clause in the manner and form 
required by the EPA. 

o Immediately furnish the IPA copies of all 
pertinent papers received by the Contractor. The 
EPA may direct, control, or assist tbe settlement 
or defense of any such claim or action. The 
Contractor shall comply with the BPA'a directions, 
and execute any authorizations required in regard 
to such settlement or defense. 

o Submit any disagreements concerning EPA 
indemnification to the Assistant Administrator, 
OSWER, EPA for resolution. Decision by the 
Assistant Administrator will constitute final 
Agency action. 

(8) Reimbursement for any liabilities under this contract 
clause is available exclusively from the EPA and will not exceed 
appropriations available from CERCLA's Hazardous Substance 
Superfund <except to the extent that Congress may make 
appropriations to specifically fund any deficiencies> at the time 
auch liabilities are represented by final judgement or by 
settlements approved in writing by the EPA. 

{9) Nothing in this clause shall be construed as an 
indemnification agreement between the State and the Contractor. 

(10> Nothing in this contract shall be construed to create, 
either expressly or by implication, any contractual relationship 
between EPA and the Contractor except as specifically provided in 
this clause. BPA ia not authorized to represent or act on behalf 
of tbe State in any manner relating to this contract and has no 
responsibility with regard to the mutual obligations of the State 
and the Contractor as provided herein. 
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MODEL EPA/RAC INDEMNIFICATION AGREEMENT 

POR RA.CS ONDER CONTRACT WITS PRPS 



Sec. 

MOD!L CLAUSES POR PRP CONTRACTS 

Pollution Li-bility Insurance and Contractor 
Indemnification 

A. Pollution Liability Insurance 

Cl) The Contractor shall obtain such pollution liability 
insurance (hereinafter insurance) as the BPA determines la 
available at a fair and reasonable price at the time of contract 
award. The coat of such insurance is an allowable contract ·coat. 

(21 The Contractor shall report to EPA on ita efforts to 
obtain pollution liability insurance. 

(A) Within 30 days of si9nin9 this agreement, the 
Contractor shall submit to the EPA a written statement 
from an insurance broker stating that the Contractor 
has attempted to secure pollution liability coverage 
from insurance carriers in the past six monthar 

(8) If the Contractor has secured pollution liability 
coverage, it must submit a copy of the policy and 
declaration page to EPA; and 

CC> Every twelve months, or as directed by the IPA, the 
Contractor shall submit to the EPA written 
documentation of the additional efforts made by the 
contractor to secure pollution liability insurance 
coverage including: 

o Copies of applications to three known underwriters 
of pollution liability insurance1 

o A status report of any pollution liability 
insurance obtained, to include type of coverage, 
premium ehar9ed, limits of coverage, deductibles 
and •ajor terms and conditions of covera9e (e.9., 
a copy of the actual declaration page could be 
provided in lieu of a status report): 

o If pollution liability covera9e was offered by an 
underwriter, but not accepted by the RAC, a report 
on the insurance offered <such as the •status 
report• required above>, and a summary of the 
reasons why such coverage was not acceptedr 

o If pollution liability coverage was rejected by 
the underwriter, a summary of the reasons why such 
coverage was denied; and 
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o - A atatua report on what alternative pollution 
liability risk transfer mechanisms the contractor 
~as pursued other than commercial pollution 
liability insurance (e.g., captives, letters of 
credit, group purcbasin9 of insurance, etc.). 

(3) If, during the period of this contract, EPA determines 
that insurance or additional insurance is available, tbe 
contractor shall obtain such insurance. 

B. PRP Indemnification 

[The following are minimum clauses. PKPs may include 
additional, non-conflicting terms.) 

(l) The PRPs will hold harmless and indemnify the Contractor 
against any third party liability (including the ezpense of 
litigation or settlement) for negligence arising out of the 
Contractor's performance of this contract in carrying out 
response action activities. Such indemnification shall apply 
only to liability which results from a release of a hazardous 
substance, pollutant, or contaminant if such release arises out 
of the response action activities in this contract. 
Indemnification under this paragraph will apply only to liability 
not compensated by insurance, not within the deductible amounts 
of the Contractor's insurance in paragraph A, above, nor within 
the deductible in paragraph D, below. Indemnification provided 
under this paragraph shall not exceed $ (amount 
determined by EPA). 

(2) Any liability subject to indemnification shall be 
presented first under this paragraph. 

(3) The PKPs are individually and collectively responsible 
for the in4e•nif ication under this paragraph, unless otherwise 
specifically provided Within. 

(4) lf tbe PRP• fail to satisfy the indemnification claim 
Within 60 Caya Of its presentation, the Contractor Will notify 
the EPA of auch failure. 

c. EPA Indemnification 

Cl> Pursuant to Section 119 of the Comprehensive 
Environmental Response, Compensation, and Liability Act of 1980, 
as amended CCERCLA), the EPA will hold harmless and indemnify the 
Contractor against any third party liability (including the 
expenses of litigation or settlement) for ne9ligence arising oub 
of ~he contractor's performance under this contract in carrying 
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out responae~tion activities, such indemnification shall apply 
only to liability not compensated by insurance, indemnification 
provided in accordance with ,paragraph B, above, or otherwise and 
shall apply only to liability which results from a release of any 
hazardous substance or pollutant or contaminant if such release 
arises out of the response action activities of this contract. 
Further, any liability within the deductible amounts of the 
Contractor'• insurance in paragraph A, above, or tbe deductible 
in paragraph o, below, will not be covered by this paragraph. 

<21 Thi• paragraph will be modified by the mutual agreement 
of the parties hereto within 180 days of the EPA'• promulgation 
of final guidelines for carrying out the provisions of 
Section 119 of CERCLA. 

(3) The Contractor shall not be reimbursed for liabilities 
aa defined herein (including the expenses of litigation or 
settlement> that were caused by the conduct of tbe contractor 
(including any conduct of its directors, managers, staff, 
representatives or employees) which was grossly negligent, 
constituted intentional misconduct, or demonstrated a lack of 
good faith. Further, the Contractor shall not be indemnified for 
liability arising under strict tort liability, or any other basis 
of liability other than negligence. 

(4) The EPA may discharge its liability under this contract 
paragraph by making payments directly to the Contractor or 
directly to parties to whom the Contractor may be liable. 

(5) With prior written approval of the IPA, the Contractor 
may include in any subcontract under this contract the same 
provisions in this clause whereby the Contractor shall indemnify 
the subcontractor. Such a subcontract sball provide the same 
rights and duties and the same provisions for notice, furnishings 
of evidence or proof, and the like, between the Contractor and 
the subcontractor aa are established by this paragraph. Similar 
indemnification may be provided for subcontractors at any time 
upon the aaae terms and conditions. Subcontracts providing for 
indemnification within the purview of this paragraph shall 
provide for proapt notification to the Contractor which is 
covered by tbi• paragraph, and shall entitle the EPA, at its 
election, to control, or assist in the settlement or defense of 
any such claim or action. The EPA will indemnify the Contractor 
with respect to h1a obligation to aubcontractora under such 
subcontract provisions. The EPA may discharge 1ta obli~ations 
under this paragraph by making payments directly to 
subcontractors or to parties to whom the subcontractors may be 
liable. 

(6) If insurance coverage required in paragraph A, above, 
ia reduced without tbe EPA'~ approval, the liability of the EPA 
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under this par•9raph will not be increased by reason of such 
reduction. 

(7) The Contractor shall: 

o Promptly notify the Assistant Administrator, 
OSWER, EPA of any claim or action against the 
Contractor or any subcontractor wbich reasonably 
may be expected to involve indemnification under 
this paragraph. 

o Purniah evidence or proof of any claim covered by 
this paragraph in the manner and form required by 
the EPA. 

o Immediately furnish the EPA copies of all 
pertinent papers received by the Contractor. The 
EPA may direct, control, or assist the settlement 
or defense of any such claim or action. The 
Contractor shall comply with the EPA's directions, 
and execute any authorizations required in regard 
to such settlement or defense. 

o Submit any disagreements concernin9 EPA 
indemnification to the Assistant Administrator, 
OSWER, EPA for resolution. Decision by the 
Assistant Administrator will constitute final 
Agency action. 

(8) The Contractor may present a claim for indemnification 
under this paragraph only after compliance with the provisions in 
paragraphs 8, above, and c, below. 

(9) If the PRPs fail to indemnify the Contractor in the 
amount provided in paragraph a, above, no indemnification for 
that amount will be paid under this paragraph until the 
Contractor deaonatrates to EPA's satisfaction that it has 
exhausted all administrative and judicial claims for 
indemnif icatlon under paragraph a, above, and any common law 
claim• for inde•niflcation that it baa against the PRPs. 
Evidence of esbaustion of claims may include a judicial order 
dismissing the Contractor's claims, documentation of the 
Contractor's unsuccessful efforts to enforce a judgement against 
the PRPs, or documentation of the Contractor's unsuccessful 
claims in a bankruptcy proceeding involving the PRPs. 

f lOJ Reimbursement far any liabilities under this paragraph 
will not exceed appropriations available from C!RCLA's Hazardous 
Substance Superfund <except to the extent that Congress may make 
appropriation~ to specifically fund any deficiencies> at the time 
such liabilities are represented by final judgement or by 
settlements approved in writing by the EPA. 
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(11> Motbln9 in this contract shall be construed to create, 
either expresslf or by implication, any contractual relationship 
between EPA and the Contractor except as specifically provided in 
this section. EPA is not authorized to represent or act on 
bebalf of tbe CPRPa) in any manner relatin9 ta this contract and 
has no responsibility with regard to the mutual obli9atiana of 
tbe CPRPs) and the Contractor as provided herein. 

D. Contractor Deductlble 

The contractor shall pay the first s100,ooo.oo of any 
liability subject to indemnification under this contract before 
seektng indemnification under paragraphs a and c, above. 
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MODEL EPA/ SITES PROGRAM TECHNOLOGY VENDOR 

INDEMNIPICATIOM AGREEMENT 



EPA lndemnif l~•tion 

(lJ Pursuant to Section 119 of C!RCLA, the EPA will hold 
harmless and indemnify the Recipient against any liability 
(including tbe expenses of litigation or settlement) for 
negligence arising out of the Recipient'• performance under this 
cooperative agreement in carrying out response action activities 
through the Superfund Innovative Technology !valuation program 
under Section JllCb> of C!RCLA. Such indemnification shall ~pply 
only to liability not compensated by insurance or otherwise and 
shall apply only to liability which results from a release of any 
hazardous substance or pollutant or contaminant if such release 
arises out of the response action activities of this cooperative 
agreement. rurther, any liability within the deductible amounts 
of the Recipient's insurance will not be covered under this 
clause. If the recipient baa secured pollution liability 
coverage, it must submit a copy of the policy and the declaration 
page to EPA. 

<2> Every twelve months, or as directed by the EPA, the 
Recipient shall submit to the Contracting Officer written 
documentation of the additional efforts made by the recipient to 
secure pollution liability insurance coverage, including: 

o Copies of applications to three known underwriters 
of pollution liability insurance: 

o A status report of any pollution liability 
insurance obtained, to include type of coverage, 
premiua charged, limits of coverage, deductibles 
and major terms and conditions of coverage (e.g., 
a copy of the actual declaration page could be 
provided in lieu of a status report)J 

o If pollution liability coverage was rejected by 
the underwriter, a summary of the reasons why such 
coverage was denieds and 

(3) ror purpo•ea of this clause, the Govern•ent will hold 
harmless and indemnify the Recipient for liability to the extent 
such liability exceeds $100,000.00. 

(4) The Recipient shall not be reimbursed for liabilities 
as defined herein Clncluding the expenses of litigation .or 
settlement) that were caused by the conduct of the Recipient 
Cincluding any conduct of its directors, managers, staff, 
representatives or employees) which was 9roaaly negligent, 
constituted intentional misconduct, or demonstrated a lack of 
good faith. Purther, the Recipient shall not be indemnified foe 
liability arising under strict tort liability, or any other baslis 
of ·liability other than negligence. 
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<S> Tb• Government may discharge its liability under this 
cooperative agriement clause by making payments directly to the 
Recipient or directly to parties to whom the Recipient may be 
liable. 

(6) With prior written approval of the Contracting Officer, 
the Recipient may include in any subcontract under tbla 
cooperative agreement the same provisions in this clause whereby 
the aeeipient shall indemnify the subcontractor. Such a . 

• 

subcontract shall provide the same right• and duties and the same 
provisions for notice between the Recipient and the subcontractor 
as are established by this clause. Similar indeanif ication aay 
be provided for subcontractors at any time upon tbe same terms 
and conditions. Subcontracts providing for indemnification 
within the purview of this cooperative agreement clause shall 
provide for prompt notification to the aecipient which is covered 
by this cooperative agreement clause, and shall entitle the 
Government, at its election, to control, or assist in the 
settlement or defense of any such claim or action. The 
Government will indemnify the Recipient with respect to his 
obligation to subcontractors under such subcontract provisions. 
The Government may discharge its obligations under this paragraph 
by making payments directly to subcontractors or to parties to 
whom the subcontractors may be liable. 

(7) If insurance coverage required or approved by tbe 
Contracting Officer is reduced without the Contracting Officer's 
approval, the liability of the Government under tbis cooperative 
agreement clause will not be increased by reason of such 
reduction. 

(8) The Recipient shall: 

ra> Promptly notify the Assistant Administrator, OSWER, EPA 
of any claim or action against the Recipient or any subcontractor 
which reasonably may be expected to involve indemnification under 
this cooperative agreement clause1 

(b) Purnisb evidence or proof of any claim covered by this 
cooperative agreement clause in the manner and form required by 
the Government; 

<c> Immediately furnish the Government copies of all 
pertinent papers received by the Recipient. The Government may 
direct, control, or assist the settlement or defense of any such 
claim or action. The Recipient sball comply vith the 
Government's directions, and execute any authorizations required 
in regard to such settlement or defense1 and 

(d) Submit any disagreements concerning IPA indemnificatio~ 
to 'the Assistant Administrator, OSWER, EPA for resolution. 
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Decision by el9 Aaaistant Administrator will constitute final 
Agency action. 

(9) Reimbursement for any 11abilit1ea under this 
cooperative agreement clause will not exceed appropriations 
available from CIRCLA'a Hazardous Substance Supecfund <except to 
the extent that Congceaa may make appropriations to apecif ically 
fund any deficiencies) at the time such liabilities are 
represented by final judgement or by settlements approved in 
vriting by the Government. 

(10> Thia Clause will be modified by the mutual agreement 
of the parties hereto within 180 days of the !PA'a promulgation 
of final guidelines for carryin9 out tbe provisions of Section 
119 of the Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980, as amended (C!RCLA). 



ATTACHMENT B 

CERCLA (AS AMENDED) 

SECTION 119 
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~ignificant New Legislation-Federal 
EffiplQ,y.ees Liability Reform and Tort 

Compensation Act of 1988 



UNITED STATES ENVIRONMENT A.L PROTE·:TIO"" AGENC 

WASHINGTON DC .::OJ'iu 

~ ..... c 3 o ·-... -... c; ··- - -............ 

.,..S's-1.:£ "='" 
.£.-.£~ ....... ~.,.._Sit. 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

,Siqnificant New Legislation - Federal Employees 
Liability Reform and Tort Compensation Act of 1988 

( /ii Craig Annear : //,,._ ,. , . 
Associate General Counsel 

. , . '!'! ,. 

Grants, Contracts and General Law 

General Counsel 
Deputy General Counsels 
Regional Counsels 
Associate General Counsels 
Assistant General Counseis 

Division 

On November 18. 1988. the President signed into law the 
"Federal Employees Liability Reform and Tort Compensation Act of 
1988." P.L. 100-694 (copy attached>. The purpose cf this Act is 
to protect Federal employees from personal liability for common 
law torts committed within the scope of their employment while 
providing persons in;ured by such acts with a remedy against the 
United States. 

~~is Act was in response to r.he United States Supreme 
Court's decision in Westfall v. !;wiQ. 108 s. Ct. 580. 98 t.. E:d 
2d 519. 56 U.S.L.W. 4081 11988). In westfal~ the Court held 
that Federal employees have absolute immunity from state-law ~~rt 
suits only to the extent that their actions were wi~hin the scope 
of employment ~nd were discretionary. The Act changes the 
We@~f all standards by requirina that a Federal employee only has 
to show that he/she was actinq within the scope of employment to 
be absolutely immune from the t~rt suit. 

The Act provides that suit a~inst the United States under 
the Federal Tort Claims Act. 28 U.S.C. 2671 et seq .. is the 
exclusive remedy for a person 1n~~red by the tortious conduct of 
~ FP.deral employee who is ac~1nq within the scope of his1her 
emDloyment. T~e Act applies only ~o common law or state-iaw tort 
su:irs. !t does not cover l'\n ~lieaed violation of the 
Constitution of the United Stl'\~es or a violation of a stat~te of , 

•' 



the United States under which an action against the ind~vidual 
is otherwise authorized. 

The Act authorizes the Attorney General to determine and 
certify that the employee was ~ctinq within the scope of 
employment. Where such certification is made. an action in 
Federal court is deemed &n action against the United States with 
th~ United States substituted !or the named employee. Where the 
act~on is in State court. followinq certification the Attorney 
G~ueral is autb~rized to re~ove the suit to Federal court and to 
subs~itute the United State~ f~r the employee. A~ditionally. the 
employee rs given the right t~ have the issue of scope of 
employment ~~termined by the court where the Attorr.e~ General 
refuses to certify. The Act is effective for all claims. civil 
actions. an~ proceedings pending on. or filed on or at~er 
~:v~mher 18, 1~08. 

!f ye:: have questions or require additional information. Ray 
Spears. of my £taff. is available to assist you. Ray can be 
reached a~ FTS 382-4548. 

Attachmen~ 
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DIPARTllEN1' OP LABOR 

OoC11111litlarllll lelely .......... 
AdllllHlltl'doft 

29CFRParttl10 

(Docllet .... S-JIDAl 

Huaraou. WateOpendlone mtd 
Emerpnoy Rapaw 

AGINCr. Ocmpational Safety and 
Health Adminlsnt10a: Labor. 
AC'llOIC Final rule. 

SUllllAllY: The Occupational Safety and 
Heallh Admiaiatraticm (OSHA) la 
amendiq the OSHA standard for 
hazardous wasce opentiou and 
l!mergeacy rupoDH found in Zll CFR 
1910.uo. Thia final rule will replace the 
ex11tiq interim final rule required by 
Ccmpess ill the Superfaad A m.andm.entl 
and Reauthorization Act of 1118 (a1 
amended) (SARA) (Pub. L......, Z9 
U.S.C. 855 note}. When tlUI fiDa1 rule 
becomes effective aae year from today, 
the interim final rule promulpted 
December 19. I.a (st FR f1814) will be 
revoked. 1'ha Interim final rule remaiu 
in effect until then. 'l'be Notice of 
Proposed Ralemaldaa for thia linal rule 
was publiahediD the,...._.....,_ on 
Aqutt 111.19 (UFRm20). 

Thia rule will replate tbe HfetJ ud 
health of employea fnvolved Ila ...... 
up.npere'8• a& 1ID!lpl_.. •enwloua ........................... 
aovernment maada ... tn certain 
haudoaa wute tle&tmnt. storap. ud 
diapoul (TSD) opaadw eaadu.cted 
under tbl ltelama. CoDlervatiOD and 
R.acaverJ NA of tl'll U Ullllded 
(Rat.Al EU U.S.C. at et nq). and ID 
any emerparoy n.paua to iDclcl8ldl · 
involvina lumn:luUI Rbltacea. 

Tbla 1taadud pnMdes for empiaJae 
protection dmiaa lldtial lite 
c:baractlmatioa and uaal,., 
mollitorlq activiU... materials baadling 
acdvittet. tnmktlo and ......,.er 
respoaae. 
DA'lm Tbla liDal nJe will become 
effective Mucla I. 19111. 

Paperwork aatbarlzadoa ba1 been 
pated by tbe OfBce of Menapment 
and Budpt (OMB) UDdel' control aamber 
1Z1M139. 
,. .. ,. aa cmnpliance with 28 u.s.c. 
ztU(a). the Apacy daipatee for 
receipt of petidonl for review of the 
standard. the Auociate Sallcltor for 
Occupaticmal Safaty and Health. OOlce 
of t.ba SoJic:itor. Room S-tllM. U.S. 
Departmmt of Labor • ., Coaatlbatloa 
Avenua.HW .. Watlmqtan. DC 2m1D. 
,_ ......... DW,_COllTACT: 
Mr. Jamea F. Foster. U.S. Departmeat of 

Labor. Occapallanal Safety and Healtb ait-. Coqreaa enacted .. 
Aclmiailtratloa Divtmn of CaDIUlll8I' Comprehemive Envlranniatal 
Alfaln. Raom N-3117, 2DO Conatltatloa Reapooae. Compeuation, ud LlalrilltJ 
Aftllm NW .. Waaldnaton. DC amo. As:t of 1980 (C!Ra.A) • ccnnmoalJ 
2DZ-1Z3-81n. known •• '"Superfud." S\l)lelfad ...... ...,M'l llll'OllllATIOfe ettabU.hed two related fuada ta be ued 

far the immediate removal of buudou 
L 8ac:kgrmmcl aubstancea raleaaed into the 

The U.S. Environmental Pratec:tion eoviroamenL Superfud la intended to 
Aaenc:y estimata that approximately 5'I establlab a mec:hmlam of nspcnue for 
million metric tom of huardous waste the Immediate c.leaa-u.p of lsaardou 
are produced each year m the United waste contamination from accidental 
Stalel. • These wutes mast be tnated spille ancl &om chroalc envirmlmeatal 
and stored or disposed in a lll8Jllllf tbal damap such a1 ia usociated wttb 
protecta the e1tvmt1mieat &am the abandoned hazardous waste disposal 
adverse affecta of the vanaua sites. 
coutltuents of tboae wutea. The treatment and di8)IOl8l af 

In respoue to the ued to protect tbe buardoua wa1tea llDder RCRA and 
environment from the improper dialtosal CERCLA creates a lipificant nsk to t."'ie 
of the1e hazardous wutea. eo.pe. lllfety and health of emplayees who 
over the years. bu llll8Cted sneral wark ia treatment and clilpoul 
pteen af lapalalion iDteaded to CODllOl opera1iona. Expoaare ta huardou 
the nation'• hazanlou wute )lftlblem. wattle tbnns8b DID contaa. Ubl 
Federal laws pUled in 1• • aml 1970 1 ahtoiption. aml illUlaticna pole tbe 
indially addre11ed aoUd Wute diapaaa1.. D&l9t aiplllcant rilka to emplayees. 
Several other pillClll of lelialatlclll baw lmpJaree expoeant to thne risks omun 
beea enacted by CoJS8Nll that bave wba emflop111 rnpoml to buudGua 
ultimately led to the development of dD· lllbstuce ar wute maerpm:ieL-.. 
rule and Ibey are diac:uned below. · ib8y work witb buudau WUtel .... 

• atarap. trealmellt and clllpoeal 
A. n. Raourr:e C.OU.mition ud ~ttom ar wbm tber participate 
IllN:onrv ACI of 1R1I , -.·::-•. ·I& dean-up of abamlnned-wute 6-
n. Bllt mmprebnsiY&o fedmml..... '1'1da risk of ..... ad die 11111111 far 

to deal with tbe 1Glid wa"8 problea ID pmtectiDI ..,ao,... npoMd to 
pmraL and buudaua wuta bmldual wa•lllS la addnnsdiD tbll 
epec:i8ca11J, CUM witb the ....... of "Supedaad Amfadm ..... 8Dll 
Iba Pre m•eo-..tlall aml. . -- - ........_tiara Act of 19" (SAIA). 
......,.. Act .... (llCRAl •.,,. ... c s,,,.ifundAmendman• llltd 
pw;hliw· .. die denlap.ment of l'edeml Raauthol'i6tltlon Act of lB9 
............... farotberwi98 
........... J;....,.,... of wute Oa October 17. 19& tbe PNlldat 
................ develapllllllt of 1iped into law the "Supelfmul 
W WiBJ praarema. lt replatea Ameadmeatl aad lea1&dtoriatioa ltd. 
_,_. !MlPlld ill the aeatton. oft•" (SABAJ.• LU pert of SAIA. bl 
~ tl9atmeat. and cllapoul section 121 o1n11e L Conpeu 
of "bualdaul wuta" lt mo raplatet addrened the nsk of iaj1117 to 
facllltla for the dlapaul of all IOlld empluyea by pzovidiDa that the 
......... ptDbiblta die 11111 af ape Sec:retarY of Labor ("Secntarr"} ..... 
dlllllP9 for IOlld wutet bl favor of Interim flnal worbr protecd.ml 
nquirlDI l8llitarJ lalldfU1a. ftllUlaUom within eo dap after tbe date 

nun are. however. mur haaldou of eaacaaeat of SARA tbat would 
waste dispoaal tdtn that were muted provide llG 1111s protection farwmksl 
prior to the pusap of llCllA. '11ae1e eappd ID buardoul wute operatiDDS 
ailel ue DfteD abucloJunl ud coataiD tbaD the protectlonl c:antalucl 111 tile 
llDknown quutltiel of aaknowD wutea. U.S. Environmental Protecticm ~· 

• (EPA) '1fealtb anci Safety Reqair9mmt1 
B. 7'1le Comprehemive Ellvtlflllll!U."!I for Em,layeea £naqed 1n Field 
&.pona. Campenaolioll and Liob1l1ty ActMti.•'' maaaal (EPA Order 1440.Z) 
Act of JS81J dated 1981.. ud the exiatill8 OSHA 

In tlltlpODU to the need to clean-up standudl wuler Subpart C of Z9 CF'R 
and properly nclaim the• pre-RQlA Part 1928. OSHA publilbed tbCM 

interim final regulatlGm in tbe ,..._.. 
........, on Decemblr 11.1•.{Sl n. 
411&4). A. c:orrectloJl aotlce wu 
pabUahed on May 4. 1987 (SZ FR 1eat\}. 

• l!.S.IA..._........_,.,,,_,. 
,,.~,,,.,,_ ..... ._ w..a1.-

• 9ollil Wulll ...._..AA .. L No.-.&n. ft 
Stat a 
'8-a__,M.Pllb. L No. 4-112. Fl 

Slit 1GJ ad Pllb. .... "'"St.II a. 
• 1211.s.c.•ur .... 

• 41U.S.C.llOl111 .... 
•Plab.&.--. 
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With the exception of a few provisions 
that bad delayed start-up dates. OSHA' a 
interim final rep.lations became 
effective on December 19, 1988 la 
accordance with section 128(e) of 
SARA. and apply to all regulated 
workplaces until the final rule 
developed under sections 128 (aHd) 
becomes effective. 

Section 126(a) of SARA provides that 
the Secretary shall " • • • pursuant to 
section 8 of the Occupational Safety and 
Health Act of 1970. promulgate 
standards for the health and safety of 
employees engaged in hazardous waste 
operations." These standards must be 
promulgated within one year after the 
date of enactment of SARA. This notice 
completes the development or those 
atandards by issuing a final rule based 
upon the proposed regulations as 
indicated in aeclions 128(a) and 1?8(b) 
of SARA. 

Pursuant to aection 128(c) of SARA. 
the final regulations issued today are to 
take effect In one year. Section 128(c) 
also provides that the final regulations 
are to include each of the worker 
protection provisions listed in section 
tZ&(b), wdess the Secretary determines 
that the evidence in the public record 
developed durins this rulemaking and 
considered as a w'hole does not support 
inclusion of any auch provision. A 
discussion of the public record for tbia 
rulemaking and the changes made to the 
proposed regulations issued Auzust 10. 
1987 followa. 

This final rule has been adapted &om 
the lansuage of the proposed rule. 
Changes have been made lo address 
more fully the provisions which 
Conaress directed the Asency to cover 
and the comments made in the public 
record. OSHA utilized aeveral sources 
for the proposal These included the 
EPA manual entided "Health and Safety 
Requirements for Employees £niaged in 
Field Activities" (1981), the laquage of 
OSHA'• safety and health standards in 
Subpart C of 29 CFR Part 1928 and 
various documents issued either folndy 
or separately by the EPA. OSHA. the 
U.S. Coast Guard, and the National 
Iruititute for Occupational Safety and 
Health (NIOSH). 

OSHA speciftcally used the joint -
OSHA/EPA/USCG/NIOSH manual 
entitled. "Occupational Safety and 
Health Guidance Manual for Hazardous 
Waste Site Activities" (Preamble 
Reference 8), as an outline In preparins 
the interim rule and the proposed rule. 
This manual was developed as a result 
of the collaborative efforts of 
profesaionals representtna the four 
qencles. These professionals. who are 
knowledgeable In hazardous waste 
operations. worked with over 100 

experts and 01'3anizations in the 
development of the criteria contained in 
th.is manual. The manual was published 
in October 1985 and is public 
information. The manual is a guidance 
document for managers responsible for 
occupational safety and health programs 
at inactive hazardous waste sites. The 
manual is intended for use by 
government officials al all levels and 
contractors involved in hazardous waste 
operations. The manual provides 
general guidance and is intended to be 
used as a prelimina:y basis for 
developing a specific health and safety 
program for hazardous waste 
operations. Further, the major subject 
areas listed in section 126(b) of SARA 
are nearly identical to the major 
chapters in the manual. 

Based upon the extensive pubhc 
comments and hearing testimony. 
OSHA has modilied the proposal. The 
final rule takes into account the entire 
record. In addition. the lanauage of this 
final rule clarifies some areas of 
confusion in the interim rule that OSHA 
has identified during the public 
comment period and since the 
promulgation of the interim final rule. 
The final rule also reo1'3anizes some of 
the sections to darify the standard. 
D. Regulatory History 

The Superfund Amendments and 
Reauthorization Act of 1988 (SAKA) 
gave the Secretary of Labor 60 days to 
issue interim final regulations which 
would provide no less protection for 
workers employed by contractors and 
emelJency response workers than the. 
protections contained in the 
Environmental Protection Agency 
Manual (1981) "Health and Safety 
Requirements for Employees Engaged in 
Field Activities" and existing standards 
under the Occupational Safety and · 
Health Act of 1970 found la Subpart C of 
Part 1928 of the Code of Federal 
Regulations. Those Interim final 
regulations were to take effect upon 
issuance and would apply until final 
regulations became effective (SARA. 
I l28{e)). OSHA issued its Interim &nal 
rep.lations on December 19. 1988 (51 FR 
45854). 

SARA also Instructed the Secretary of 
Labor to promuJsate, within one year 
after the date of the enactment of 
section 128 of SARA and pursuant to 
section 8 of the Occupational Safety and 
Health Act of 1970. atandards for the 
health and safety protection of 
employees engaged in hazardous waste 
operations (SARA. section 12&(a)J. On 
August 10. 1987 OSHA issued a Notice -
of Proposed Rulemaking and Public 
Hearings (52 FR 29820). That Notice 1et 
forth OSHA's proposed laquage-for Ila 

final rule and announced public 
hearings that would be held to 1ather 
further informabon lo aid the asency in 
developing ils permanent final rule. 

Informal public hearings on the 
subject of this rulemaking were 
scheduled and held to afford interested 
parties the opportunity lo comment on 
OSHA's proposals. The hearings were 
held October 13-18 and 20-21. 1987 in 
Washington. DC and October 27-28. 
1987 in Seattle, Washington. The 
hearings originally scheduled for San 
Francisco. CA in the Ausust 10. 1987 
Notice of Proposed Rulemaking wete 
rescheduled for Seattle, WA In an 
October 13. 1987 announcement (52 FR 
37973). 

Testimony from over 40 witnesses 
was presented at the hearings. Further. 
over 30 post hearing comments were 
submitted lo the record of this 
rulemalong. In addition to the public 
hearinp and the testimony received in 
response to those hearings, OSHA 
received over 125 written commenta oa 
its proposed languqe for a &nal rule. 

II. Summary ucl Explaaalioa of the _ 
Standard 

Paragraph (a)-Scope, Application. and 
Definitions 

1. Scope. OSHA proposed to define 
the scope of this final ·rule in paragraphs 
(a)(l) and (a)(2). "Scope" defmes the 
specific; worker populations to be _ 
covered by this rule. 

The scope of this rulemaking has been 
an Issue during the development and _ 
promuJsation of the final rule. OSHA . 
requested specific comment OD whether 
the proposed rule was appropriate. 

Eastman Kodak's comment (lD-38) 
states. ''The preamble of the proposed 
standard at page 29822 requested 
'specific comment OD whether [OSHA'•] 
Interpretation of scope is too broad or 
too narrow.' The scope of applicability 
of the standard, especially with regard 
to ongoq operations at hazardous 
waste management facilities regulated 
under RCRA and/or correspoDdins state 
programs. appears to be appropriate." 

While the language of the final rule is 
somewhat different from the language of 
the proposed rule, the four major areas · 
of scope remain essentially the same. 
These four areas of scope include (1) 
clean-up operations at uncontrolled. 
hazardous waste disposal sates that 
have been idenUfied for dean-up by a 
governmental health or environmental 
agency, (2) routine operations at 
hazardous waste treatment. storage and 
disposal facilities or those portions of 
any facility regulated by <ta C.r:tl P?rts 
284 and 285. (3) emersency reaponse 
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ope:"iltions at si!es where hazardous 
substances have been or may be 
released. and (4) coaec:tive actions at 
RCR.'\ sites. In addition OSHA bas 
clarified that the qency intends to 
cover \'Oluntary clean-ups at 
sovemment identified sites. 

OSHA'a propaaal addressed the three 
specific populations of workers al lhe 
above operations. First, it was propoHd 
to regulate those operations where 
employees are engased in the clean-up 
of uncontrolled hazardous waste sites. 
These operations include those 
hazardous substance response 
operatioaa under the Comprehensive 
Envuonmental Response. 
Compensation. and Liability Act of 1980 
as amended (CERCLAJ. including initial 
investigations at CERCLA sites before 
the presence or absence of hazardous 
substances bas been ascertained. those 
major corrective actlaaa taken in clellD
up operations under the Reaource 
Conservation and Recovery Act oft978 
as amended (RCRA), and those 
hazardous waste operations at sites that 
have been designated for clean-up by 
state or local aovemmental authorities. 

Tlte second worker population 
proposed to be covered included tha9e 
employees engaged In operations 
involving hazardous waste treatmeat. 
storaae. and disposal fl'SD) facilities 
regulated under 40 CFR Parts ZM and 
265 pursuant to RCRA. except for llDl1l 
quantity generators and lhoA amployen 
with less than 90 daya ac:camnlatim of 
hazardous waatea aa de6ned in 40 CFR 
262.34. 

The third and final worker popuJatioll 
proposed to be covered were those 
employees enpged In emeflellCY 
response operations for releases or 
substantial threats of releases of 
hazardous substances. and post
emergency respome operatiom to such 
releases at all workplaces. 

In parqrapb (a)(l)(i) of the 8nal rala 
OSHA is reauJaliDI all aovemment 
mudated clean-up operatlona at 
uncontrolled hazardous waste disposal 
sites. These operations were Included ID 
parqrapha {a)(l)(I) and (a}(t)(ffi) or the 
proposal. For the parpoaea of du. fiaal 
rule. "Superflmd" and other 
uncontrolled hazardou wa1te disposal 
sites include hasardoua aubswu:a 
response operations at sites replated 
under 40 CFR Part 300. Subpart F: RCRA 
closure actlviliea conducted under 40 
CFR Part ZSS. Subpart G: and those 
similar uncontrolled buaidoua waste 
disposal sitea that have been daslpated 
for clean-up by Federal. alate or local 
govemmeai.lt. 

OSHA IJltendl a.ad the cbaaga ID 
langaqe c)arU1n that all pvammeat 
manda~ claaa-apa are c:avend. 'l1leae 

indude not only sites on the variout . 
'"Supedund" lisu. but also all other 
sovemment mandated clean-ups as 
well. The changed lansuaae makes dear 
that sw:h dean-ups are covered whether 
or not Ibey are financed by the 
savemment. The language further 
clarifies that clean-ups mandated by 
any level or aovernment are covered. 

In parasraph {a)(1)(iiJ of the ftnal rule. 
OSHA la replatins conective actiou at 
RCRA facilities. This paragraph adopts 
the language proposed in paragraph 
(a){1)(ii) of the proposal with one 
change. The term 'major' baa been 
deleted as a modifier of .. corrective 
action." Several commenters reqUeated 
clarification of the term "major 
corrective action." International 
Technoloaies. a major hazardous waate 
clean-up contractor. requested in thetr 
comment (10-44). "Please clarify "major 
corrective actions c:nducted under 
RCRA.' What distinpi1hea "major" 
corrective acdona from other cmridlH 
actlonsr• The State of Indiana · 
commented. (11M3). "There I.a no 
definition of what c:onatitutea a "major 
corrective action' under RCRA." ID 
addition. the term ""major" is not aaed In 
EPA terminolOBY. ,. 

"Comctive action" ii a term unique 
to RCRA and has been defined for uae 
with RCRA. OSHA's addition of the 
modifier "'maloo"railed manr 
definitional questions.11wefore OSHA. 
in the final rule. It delelinl the word 
"major" to be couistent with EPA 
terminoloa ana eliminate confusion. 
Rather tbaa define '"major corrective 
action. .. OSHA is amendiq the 
language of the proPGMI to include a 
pbrUe desc:rtbiq the level of corrective 
action that 19 to be regulated ID the 
scope of lhll .rale. OSHA will be 
rep1atlna tbDae mnective actions that 
poteatiallr expose employeee to a 
"aafety or bealtb bazmd." OSHA Is not 
concerned with those comctiYe actiou 
that are Intended la abate 
environmaalal rtakl without exposing 
employees to safety or health bUan&. 
The pbra• -.arecy or health hazard" fn 
the Introductory laquap la the phrase 
that OSHA baa ued to dlff'erenllate tbe 
type of releases that this standard 
reaulatea venua thole release that ma7 
pose only envUonmental threats rather 
than ufety or bealtb threats lo 
employees. 

OSHA baa decided to add a new 
parqrapb (aK1.l(iii) to the final nde that 
would include witbln the scope of thlt 
rule thme voluntary clean-up operaliou 
canclucted al altaa recopiud by 
savenunental bodiea .. uncantrollecl 
bazardo1ll waste disposal 11181. AD 
other volaalary clean-ups would be 
exempt flom 29 CFR ttnO.UO. OSHA 

deres not have the statutory 
responsibility to ic!entify hazardo 
waste sites. It will leave to agencie. 
with that authority the responsibility to 
identify those sites. Those voluntary 
sites that are not recognized by the 
government as uncontrolled hazardous 
waste disposal sites would be exempt 
from 29 CFR 1910.120. however. they 
would still be regulated by the other 
OSHA general industry or construction 
industry atanderda applicable to the 
work bein,t performed al lhe site. 

OSHA did not propose to cover 
voluntary clean-ups or hazardous 
subatancea in its proposed rule. Many 
commenll sugested this. however. the 
Apnqr ha1 concluded that individuals 
involved in voluntary clean-ups ma:r be 
exposed to the same safety and health 
risks at voluntary aitea identified by the 
savemment whether or not the 
sovernment is compelling action. 
However, it would be difficult to k. . w 
whether or not eites not identified uy the 
aovemment are hazardous waste sitea 
without a 1tructured evaluation system 
for such potential sites. 

OSHA railed an issue on the scape in 
the preamble to the propo1al tbat 
senerated several comments. On page 
29622 of the preamble to the proposal. 
OSHA listed several TSD facilities tb,. 
would not be covered by the final ruJ 
'Ibe exemptions were taken from a Ui. 
published by the U.S. EPA that are not 
directly regulated by U.S. EPA. 
However. the propOled atandard'a 
llJllUBI• did not srant these 
exemptions. Comments did not aupport 
the exemptions and OSHA did not 
believe that they were appropriate. 

The particular exemption that 
generated the most comment exempted 
those TSD facilities which operate under 
a state hazardous waste prosram 
purauaat la RCRA aec:tioa 3006. 1bese 
atate hazardous waste prosrams are 
recognized by U.S. EPA In a 1imilar 
faabioa to the OSHA state plan states 
under section 18 of the OSH AcL A 
number of commentera, such as the 
State of Indiana (1~23). objected to this 
type of exemption by OSHA aa nol 
beins appropriate. They stated OSHA 
Jurisdiction should not be impacted by 
U.S. EPA state qreemeau. but onJy 
those state apeements provided In the 
OSH Act. OSHA agrees with these 
commenten and therefore OSHA 
luriadictlou will be delesated to only 
thoae stetea which OSHA has formal 
qreements with under the OSH Act. 
Ho111.-evar, lt thould be noted lhal the 
U.S. EPA lurlldlctionnader SARA 
section 128 ma, make use of their stale 
qreementa. 
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a9enc:y'a Involvement wtth nan2 waate 
dean-up ar acm-RCRA facilities (I.e.. 
n.e Chlarine lmtitute. lo-.24). Yet othen 
c:alled for two 11111arate areu in the rule: 
one for huardou waate operationa. and 
one for 8Dlft1811CY re1poue (Le .. Allied 
SipaL to-38). Othen oppoaed coverqe 
of emergency 1'8SJIGIUI• to petroleum 
spills (CONOCO. Ex. 1Cl-3ZJ. 

OSHA after revieWUJB all the 
commenta. cantinue1 to believe that 1t ia 
the clear intent af Coqre11 that any 
employees parlicipatmg m an 
emerpa.c:y responae ta the release or 
potential for nle11e of hazardou 
1ab1tanc:e be covered by tJU 
rulemaldq. nm Coqreaaianal Intent 
applin to all auc:b emerpncy mponsee 
indudina tho• both off and on 
buardcnaa waate Htea. 
n. statutory laquap mdicalel that 

all emeraencr rnpollletl when the 
dueat of haurclou substance 9Jtill9 
exsat an to be c:overed. 

9ec:tiall t28(b)(1l) of SARA 
epeciflcallJ pnmdel tbat °"n!q1linmlmll 
for eJ111111t111CJ rapaue" an to be 
lachadad ad la aat limlted to buardoa 
w.aatellibtL 

In addlttcm. secticm Ul(d)(.\) atats 
TNillilll of 1 = I 11"7 leepoDll 

......... _...tlUDbla ............... 
r.c.dlNCtidlWll fortlae ftlldq fll.-.. 
wllo ... ...,......,. ,_n., .... .. ......... .. ,. "" ............ .., ... 
.................... 111cmr11r1aa1 
..................... added) 

Tbl8 .. .., broad ........ tbat .. aat 
Umited ........... wute operatlmll or....._.....,• eabltaacee oa 
CIRa.A• ICIA all& It covera all 
........... Cr • VJlltaatiom" for 
all "tmda tak .... wblch would 
clwlrCDWWaD..,....ef.....-cr 
l'llpmlll far6mfmtapdla IDdncHna 
clladcll talmr.,m.ud .. We& It 
abaald alla Ill ..... tbat OllCll 8 tank 
track lldlla a fmlc dlemtcal in an 
......-rnaum atauardoaawuta ..... .., ..... ...... 

"81ber ..... arat pmvlliaD of tile 
atatllte c:leulr tadlcae. lbat aruata au 
be made to 11'11111. wadrm'l for lllUlllllCY 
relpOlllll at may localiaa. not fut OD 
hazarclou wuta lites. 

SectlaD Ullfl)(1) ..... 
Qat Pwp §Ill ---(iNaD far ta tniDlq ........... ,,, ............... _, .. 

..... fa 8CllYldel nlmd ID llluudaaa 
Wale .......i Gr CllllllailaDell W ..,.,,.nt:y 
IWflOllM IUJ' be aader lldl MCliaa. 
(emph1et1 added) 

Olber ltatutory 1eCtiaU also indicate 
the le&ialative Intent to cover all 
8IDftlllDC1 .......... wbere bazardou 
cJsemjml apilla U9 poaibJe. 

ID addltima to tbe atatatory laqaqe. 
the doc:umenta cited by Ccmgreu as the 
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commodities have been thrown into the 
hazardous materials field. 

'We now regard them in the 
hazardous materials field from a 
practical perspective." 

Mr. Thomas Seymour of the OSHA 
panel asked Mr. Richard Duffy of the 
International Association of Fire 
Flshters (Tr. pt. 110), "Mr. Duffy, we 
have had some previous commenters 
who have advocated that petroleum and 
petroleum products be excluded from 
the scope of the standard. 

The example that you just pve about 
the propane tank inside the buildins 
explodins and kill.ins fire fighters. what 
ls your opinion about whether we 
should exclude petroleum products from 
this standard?" 

Mr. Duffy responded: "I don't know 
how we would clauify them. I would 
object to thaL I mean. I don't know bow 
to better qualify-I could talk to you for 
days about incidents involvins 
petroleum products. I don't see any 
reason to exclude them any more than 
excludiq the oxidizers or any group. I 
mean. you could pick lots of products 
and ask to exclude them. And rm sure a 
lot of the lobbyiq entities can establish 
reasons for IL But I can't see any in 
terms for ftre fighters. .. 

Mr. Charles Cordon of the Department 
of Labor's Office of the Solicitor and a 
member of the OSHA panel asked 
Captain Richard A. Lemen. Director of 

,die DMston of Standards Development 
and TechnoloayTransfer ot. NIOSH the 
following question (Tr. Pl· 200-20'1): "In 
the case of spills of pefl'Oleum or 
petroleum products in either an 
eme13ency response situation or as a 
hazardous waste dump were there are 
petroleum products as one of the mafor 
contaminants. ls It appropriate for all 
the provisions of the OSHA standard or 
the ncommendations to apply in those 
cin:umstancesr• 

Captain Lemen responded. "We 
believe it is appropriate and they should 
apply in those circamatances, as well." 

Mr. Seymour also asked Deputy Chief 
Roger Ramsey of the Seattle Fire • 
Department (Tr. Pl· 142): "I 1ather &om 
what you have also said that the 
definition we have, indudins the DOT 
hazardous material definition for 
hazardous substance and materials ii 
appropriate, and that we should not 
exclude petroleum products from the 
coverage of this standardr 

Deputy Chief Ramsey responded. 
"Absolutely noL" 

Many spills and eme13ency response 
to these spills involve petroleum 
products. These spills present both 
health and safety risks. Training la 
necessary to protect employees who 
respond to petroleum spills as with 

other spills. In facL these are usually the 
same employees. 

OSHA concludes that it is crucial to 
cover responses to petroleum spills as 
well as all other spills because 
petroleum products constitute a 
substantial threat to employees 
responding to accidental releases of 
these substances. Many petroleum 
products present health hazards as well 
as tire and explosion hazards. In 
addition they often contain fractions 
which present high health hazards. For 
example. many contain benezene. a 
carcinogen to which employees may be 
exposed. 

Therefore. OSHA is not amendins its 
detmition for "hazardous substance" to 
include the petroleum exclusion 
referenced by some of the commenters. 

The other definitions are discussed in 
the preamble to the proposal for this 
rulemaking. There were no m.1jor 
comments. OSHA concludes that those 
defimtions are appropriate for the 
reasons stated in the proposal preamble. 

Paragraph (b}--Safety and Health 
Program · 

Paragraph (b) of the proposal has 
been reorganized for clarity as a result . 
of the public commenL Buie 
requirements remain the same. Specific 
changes are discussed below. Thia 
paragraph basically requires that a 
written safety and health program cover 
1afety and health organization and 
specific work practices to a1Sure 
employee safety and health. OSHA has 
concluded that It is crucial for employee 
safety and health to have a written 
safety and health program that would 
force the systematic identification of site 
hazards and identify employee response 
to those hazards. The written plan is 
neceS1ary to communicate hazards to 
employees for their awareness and 
protection. (See preamble discussion at 
5Z FR 29824.) 

OSHA received many comments 
supportinl the requirement for a written 
safety and health program (i.e. State of 
Wyoming. 11>-9: James T. Dufour, 1~78: 
International Association of F"are 
Fighten Local 291, 10-12): other 
commenter& have made suaestions for 
changes to the proposed languase. 

OSHA concludes that for the reasons 
stated a written program Is necessary. 
The followiq discussion coven specific 
changes. 

OSHA has included a non-mandatory 
note at the beginning of new paragraph 
(b) that explains the acceptability of 
safety and health programs developed 
and Implemented to meet other FederaL 
state, or local regulations tn meetin& the 
requirements of this paragraph. Some 
commenters believed that OSHA'• 

requirements for a safety and health 
program were somewhat dupbcative of 
the contingency plans and emergency 
response plans required by the E.P.A. for 
its pennit requirements (i.e., Tennesr 
Valley Authority. lG-43: National f 
and Coating Association. 1~72: Joi 
Wax, 10-34). OSHA will pennit exi1b1'c. 
programs that have been designed to 
meet other government or corporate 
requirements. For example, contingency 
plans developed under 40 CFR 265.50 
are acceptable In meeting this 
requirement if they are supplemented 
with the provisions established by the 
OSHA standard. OSHA does not intend 
to require the duplication of efforts 
made to meet other governmental 
regulations. Therefore, any plan 
containing all of the elements required 
for the OSHA plan will be acceptable in 
meebq this requirement without the 
need for developing a separate OSHA 
plan. 

In paragraph (b)(l) or the tanal rule 
OSHA bas taken the lquqe proposed 
in parqrapha (b)(l)(i). (b)(2), and (b)(3) 
of the proposal and subdivided it into 
parasraphs (b)(l)(i), (b)(l)(ii). (bJ(lJ(iiiJ. 
and (b)(l)(iv). Parqrapb (b)(l)(i) 
contains the ftnt two sentences of the 
proposal along with two new sentences 
that clarify what the safety and health 
program ahall include. OSHA bas 
included the new sentences and the new 
note to this paragraph to provide further 
guidance to employen who may need 
assistance in developing their safety ar-' 
health program. 

In paragraph (b)(l)(ii) of the final n. 
OSHJ\ ia uaina the last sentence and tbto 
list of chapters proposed in paragraph 
(b)(l)(i) and subparagraph& (A) tb."OUlh 
(CJ. There are no changes made to the 
language as proposed other than a 
recodification of the paragraphs. 

In paragraph (b)(l)(ili) of the ftnal rule 
OSHA is using the exact language 
proposed in paragraph (b)(Z). The 
proposed languqe has been moved to 
this paragraph because It contains a 
requirement that is of a general nature. 

In paragraph (b)(l)(iv) of the final rule 
OSHA is uslns the language proposed In 
paragraph (b)(3)(l) with one exception. 
A new phra11 would require the 
employer to inform contractors and sub
contractors of the site emergency 
response procedures in addition to the 
proposed information. One commenter. 
COM Federal Programs Corporation (t~ 
83), suaested revised language to the 
proposal that would assure that the 
contractors and subcontractors received 
the site specific safety and health plan 
as well as the safety and health 
programs. OSHA agrees with the 
suaestion of the commenter and that 
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indicating that exposures are under both 
ll'ennissible exposure limits and 

· published exposure limits and that 
respirators are not necessary. 

In parasraph (e)(4) of the fmal rule 
OSHA is uains the languase proposed in 
paragraph (e)(3). 

In parasrapb (e)(SJ of the final rule 
OSHA ls usins the language proposed in 
parasraph (e)(4) with the 11dditlon of a 
new sentence. Some commenters 
thoqht that the proposed lansuqe for 
the qualification of trainers was too 
broad and ambipous. The State of 
Indiana (lo-23) offered a representative 
comment: "Knowledge or trainlJll 
equivalent to (redundant phrase . 
removed) a level of trainiq hisher than 
the level that they are presenting is no 
assurance that an employee ia capable 
of providina adequate trainiq to othet 
employees." 

Another commenter. the International 
Union of Operalinl Bqineers (10-&8), 
stated. "We believe it irresponsible to 
summarily state that trainers must be 
'qualified.' without definiq the tenn 
other than to suaest that one who 
knows more than the penon he trains 
may be a qualified trainer." 

Subsequent to the receipt of post
hearing briefs. Congreas amended 
section 128(d) of S~ to require the 
Secretary of Labor to develop 
requirements for the certificaHon of 
trainfna prosrams offered to emplo)'888 
and employen t11.iao must meet the 
trainins requirements of this standard. 
OSHA will SOOD be publishing a NoUce 
of Proposed Rulemakins to caey out this 
Consressional direction. Tbe 
requirements of thafrulemaldl?I will 
expand on the provisions stated in this 
nalemakins. 

In order to provide interim guidance 
to employees and employers in 
detenninins the competency of trainers 
and their qualifications. OSHA has 
added two sentences to the proposed 
lc1nsuage. These sentences require the 
use and demonstration of trainiq. 
credentials and experience to show 
co:npetency 88 a trainer. 

In paragraph (e)[B) of the final rule 
OSHA is ualna the laaguqe of proposed 
paragraph (e)(8) with one minor c:haaae· 
In addition to permitting certification to 
be gi\'en by the classroom instructor. 
OSHA will also recopize certifications 
1iven by the head or supervisory 
instructor of the trainins facility. This 
change recognizes the fad that some 
training certificates are siped by the 
head instructor upon recommendation of 
the classroom instructor. rather than by 
the individual classroom instructor. 

· In paragraph [e)(7) of the final rule 
OSHA ia usins the exact lansuqe of 
proposed paragraph (e)(7). 

In parqraph (e)(BJ of the final nale 
OSHA is usiJ18 the language of proposed 
parqraph [e)(B) with the addition of an 
example of the type of refresher trainiq 
that OSHA would consider acceptable. 
OSHA considers. and has now 
suaested. that critiques of prior 
emergency response performance can 
se:ve 88 a means of refresher trafnina. 
Critiques of performance durina an 
emerseocy response can give employees 
a trainina experience in which they have 
actual knowlecfse of the acceptable or 
nonacceptable actions taken dariq the 
response. Such critiques can also 
provide employees with the experl8!1C9 
they may need to perform in a more 
appropriate manner durlq their next 
respoa.se. The proposed requirement for 
annual refresher lrabliq bu not been 
c:hanpd. 

In paragraph (e)(B) of the flnal rule 
OSHA ii 111in8 tlUt exact l8ft8U889 of 
paragraph (e)(B) In the proposal 

ParasraPh (/}-Medical Surveillance 
The proposed rule la.eluded specUic 

provisiou for baseline. periodic and 
tennJnatioa medical exemlriatlanl. • 
Section 128(b)(3) of SARA provides that 
this nale ~ude Nqairemeats for . 
medical examinatlou of workers 
ensased hi bazanlou waste operatiou. 
In addition. the EPA manual referred to 
In section 1Z8(e) of SARA bas more 
detaUecl nquiremeata for Initial or · 
baseline. periodic: and termination 
medical ex•min•tiou. The dear 
Consreuional direc:tion ls ta provide a 
comprehensive medical surveillance c: for employees ensased In 

us wute operations where it ls 
medic:allJ prudenL 

la parqrapba (1)(1) and (f)(Z) OSHA fl 
raalcins some cbaqes for clarity. In · 
addition. OSHA is uailll the new term 
.. permissible exposure Omits or 
published expaaun levela" instead of 
the term .. eatabU.hed exposun levels.• 
The reuonias for this c:hanse has been 
discussed under the paragraph of this 
preamble addressma deftilitions. 

OSHA would Uke to clarify an Issue 
concemlna who ls covered by meclical 
surveillance under paragraph (f)(Z) that 
has cawse c:oafuaioa 1lnc:e the 
promulpdon of the Interim final rule. 
After reviewins the record of comments 
addreuiq medical surveillance. it 
seems that several commenters. in 
particular from the fire service (i.e .. 10-1. 
10-3.11>-4. 10-12. 10-32 11)..79), believe 
that all &refashten must have the 
medical surveWaace protections of 
paragraph (f) since they may wear 
respirators 30 days or more a year. 
Firefisbtera respondiaa to struc:tural 
Ores will typically wear sell-contained 
breathi111 apparatus when they enter 

b11rnins structures or other hazardous 
locations and they may make such 
responses :JO days or more a year. 
OSHA is not requirins aU firefighten 
who wear respirators 30 days or more a 
year to hue medical surveillance. 
Paragraph (f) applies only to Individuals 
within the scope of paragraph (a)(l)(i) 
throqh (a)(tJ(iii) as set forth in 
paragraph (a)(Z)(ll). Typical firefishters 
from local fire departments do not fall 
within this scope. These flreftghters are 
nonnally covered by the requirements of 
paragraph (q) as specified In paragraph 
(a)(ZJ(iv). Paragraph (q) does not contain 
requirements for medical surveillance of 
&refiahten unle88 they are members of 
an orpafzed and desipated hazardous 
materials response team. are hizardous 
materials specialists, or have been 
injured due to an overexposure to health 
hazards durina an eme11ency lnddent 
iavol\1111 hazardous substances as 
established in paragraphs (e)(9) (i) and 
(ii) of the final rule. 

la parqraph (Q(3) of the final OSHA 
1a wims tbe 18J18U118 proposed in 
paragraph (f)(Z) with some chanses. In 
new paragraph (f)(3)(l)(B), OSHA ls 
addlns the phrase "'unless the atteadlna 
phyaic:iaa believes a,l.oilger interval la 
appropriate" to the proposed laquase 
of paragraph (Q(2)(l)(B). Several 
comme~rs (State of Wyoming, 10-S: 
American Society of Safety Eqineen. 
11>-29; Union Carbide Corporation. 10-
56) 111SB•ted tbat an annual medical 
examination may be excessive for some 
employees. particularly when an 
attendina physician can make a 
recommendation for a less frequent 
schedule. The American Society of 
Safety F.qineen (lo-zB) stated. "Thia 
reviewer coacun in the approach that 
OSH...\ hu outlined in thia comment 
area that the practical health benefit of 
armual medical examination for 
hazardous waste operation workers is 
indeed uncertain. This is a broad area 
that requires Input from the attendins 
physician. the emplo)ree and the 
employer. It la recommended that 
annual medical examination not be 
required risidly, that this be a Oexible 
tame frequency."' 

Wyoming (1o-9J stated. "Periodic 
occupabonal health physical 
e'lllamination on an annual basis may not 
be wmtanted under all conditions." 
11ley go on to state, "It seems 
reasonable that a good occupational 
health prosram requirins physical 
examination would be based upon 
documented personal exposure levels 
and a medical physician's 
recommendation rather than on an 
arbitr&IJ administrative decision to 
require personnel to undergo anflual 
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'l'be NSt of tbe lanpqe in aew 
parallrBJlk (fJ(3) remaiaa U it WU 
PftiPiiiied la..._........ (fJ(ZJ. 

ID parqraph (IJ(t)(l) of the llD81 rule 
OSHA It uiz11 Ille exact laquqe 
propoted iD ~· (1](3)(1). 

la ............ (IJ(t)(U) Gt tU final 
OSHA 18111111& tile laDpqe of proposed 
parqrapla (fJ(aKUJ wltb one cbaap. 
OSHA la atUI reqlirlll8 lbat the content 
of medical examination and 
couultatlolll be detennined by the 
•ltelldin8 pb'8ic:lln. However. OSHA 
baa added la..,aqe that would direct 
the employee. employer. and phylician 
to Appendix D for pidellna in 
develapina tbe exandllalian. 

Several commeaten requested 
pidam:e on the content of the medical 
examiaatiana required by the prapaaaL 
The Okolona Fire Dietrict (1~1) 
commented. "As. written tbe c:ummt 
domment la ntber vqae." They 
cantmued. ... • • the cloc:ument 1boulcl 
pve padance on what tba pbJrljcal 
examinatloll llundd entail.'" The 
AmeriCllll AllOCiatlon of Occapational 
Health N-(1°'40). .._&ed. •At 
leut mirrimum canf8llt of tbe p1Qsical 
eumlaaUaD allaald be specifled. Aa 
........ IDaJ be DD lllDl'8 tba viDal 
fmlliectlon of .. indtvhlul'• .,... ..,. 
and duaat and ban DO nlnalu:e to the 
expoame iltualiDL" 

Olbar...._,,ten ......... OSHA'a 
pnpaal ,. .. ..,..,. .... die 
plaplclu ........... .... 
protaaol& ........ Kodak (1CMIJ 

a ..... "We Rltl*t OSHA'• 
pa.ttlcm. lbat ... plaJ*lan .. belt able 
to del8iadn& m appmpda .. mecHcal 
............ pcatDcal. Aa aoted.,,. 
OSHA. w1pklf1• mar be expaeed to 
cllflllla8 .......... wl .. , be 
......... dllferlaa ...... of 
,..... paullil&tiff ........... u 
, ........... 'llewof tba putlcaJar 
~ ...... led. the pbJliclaa 
II la tbe bell pomtloa to fonnulate and 
fallow a appaaprlate medical piatoc:oL 
OSHA Uoald llOI mclade a detailed 
pratacalformedlcal ............. 
Loc:khaed (10-UJ rapaaded to OSHA'• • 
iaa OD pnataalll. "Na. M with 
traildaa. .,.,_ID IUllOUDll. kinda 
and aomblllatianl of ........... in 
ctilfelent wmldnt lltaadau require tbet 
pzatocol for medical IDn81llance be left 
to the dl8cnttlOll of Illa •ttadlq 
pbydc:lea." 

Dr. Jam• Me111111 testift8d. .. rd lib to 
direct maat of., lellimoay to 
dileu1iona of medJca1 IUIYeillance 
p1'DpUl9 far bazudo• wute and 
e.......-r NQGt118 "'8dmrl. fd like to 
bealn be .. ,... diat prapaml far botb 
of tbw aetaol .......... mdlemely 
important." (Tr. pa. ta'I) He ... OD to 
aay, "'l'1le medk:al IUmliUuce Pft1118111 

--
far tbe wmbn. lberefore. ,1 
with initiallr ......... Iha.. _ .f 
work et the aite ud their capability 
mnductias that work. It abould lncl'
aa. .....,...t tbat-... tbrouab · 
medical biatory and initial pnyaical 
exemination on thair cudlowlCldar 
nspintorJ ayatem. allo loakiq for 
sipl of other major mldic:el probleD' 
Sellctan teslinl mar allO be ueflll • 
these imtaaCe. inclucUq pulmonary 
flmcdan tutfaf. chat x-raya and 
electlacudiopams. However. the 
workers may differ in their benefits f. 
this teatilll d......uns an their ap a11 
other riU factors. .. (Tr. pp. 11~111) 

OSHA beUnn both aides of the 
arpment can be eddreuecl by placin 
recaamaended criteria for medical 
examination piatacola in the Append1 
to Ilda ll!CtioD. Some commenters ha\ 
•uaeeted protocols that OSHA 
conaadend far 11lacement in the 
Appendix. the St. Petersba11 F"ue 
Depattment (tM) 1D1191ted. "A fuH 
pbJ8leal examlnatioD: hei&bt. weipL 
eyntPt. pu1le. blood pre1aae. 
respintmJ. alcfn examination. 
llllllDlaslc:al mmimlion. lteert and 
hmp. medical history, and lllJ' other 
upectl determined by tbe phyaic:ian. 
Alea lncladed arr. Pa1mmu111 rq: r 
tell. cheet x ... ,. urine= 
blood tat. ad heerblt 
1'he cbapteraamedlcal ...-
foand ID die OSHA/NIOSH/BPA/Coa1 
Gaud IDlllul ID Appendix P .._ 
provicl• pldum OSHA allO believe 
diet the ......... of APllllldlx, will 
pnlVide pidem:e far ........ the 
eumtulian paatocaL 

ID parqrapb (Q(S) of the Baal rule 
OSHA Is uaialtbe laapqe of 
parqrapb (f)(4) iD tbl pruposal with or 
cbup. OSHA bu edded • 
remmmendation tbet • phJafciaD 
llceued In occupational medicine be 
Uled to supervise or adminilter the 
e:amilUIUon. Severel COllUDllDters 
sUllflll&d that the ue of aucll a 
pbpiclu waald auure a more comple• 
occupatialHlriented examination than 
one olfered by a pbyslc:la licamed in 
another field. 

Repruentative al tbese commeata 
wu the augesUon af tbl American 
Aaocialicm of Occupational Heeltb 
Nunes (tCMOJ. 11te AAOHN (10-301 
stated. '"'l'be nature of the potential 
expoaures ia bazardoua wute 
aperaUona Nquirea apecializad 
ka.awleclae in toxicolog-lmawledse ol 
Sips and symptoms and effecta of 
exposure to Yariom aubatalle8-«' 
common In baaic health profeui"" · 
c:untcula. 1'bil la information lt' 
ocaapatlanal bulth Dlll'AI 8Dl 
pbyaidana may have via advan... 
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education degrees or continuing 
education. certification and experience." 
The AAOHN recommended that OSHA 
c.'iaJ18e ,its proposed lansuase to require 
lhe examination to be performed '"by a 
registered professional nmse or licensed 
physician with training aad expertise la 
evaluating exposures to hazanioua 
substances.'" 

ln recognition or AAOHN's comments. 
OSHA has added the recommendation 
for the use of a physician from the 6eld 
of occupalional health. The language of 
the final rule. while ii does not predude 
the use or occupational muses. does not 
specifically call for the use of an 
occupational nurse. The final language 
reqwres that the examination be 
conducted under the supervision of a 
licensed physician and that would 
certainly allow the use or occupational 
nurses ii the attending physician 
pennits. 

In paragraphs (f)(8), (0(7) and (f)(B) of 
the final rule OSHA is using tbe exact 
language proposed in paragraphs (f}(SJ, 
(f](6) and (1)(7) 

Paragraph (B)-Engi11eering controls. 
svork practices. and persona/ proltN:tire 
equipment for employee protection 

OSHA is usins the aame opening , ,. 
paragraph for paragraph (8) that was iii 
the openiq paragraph for paragraph f8) 
in the proposal 

In paragraph (gJ(l)(i) of 'hit final rule 
OSHA is USUl8 the language of 
paragraph (B)(l)(i) of the proposal. 

L'l para8fapha (l)(l)Ui) and (J)(l)(lil) of 
the final rule OSHA is using the exact 
lar<~age of parasrapbs (B)(l)(ii) and 
(g)(ll(iil) of the proposaL except that lhe 
reference to Subpart G bl deleted. A new 
piitdgl'llph (g)(l)(iv) is added to cross 
reff!'i!~ce the requirements of Subpart C 
f..::-clanty. 

In parasrapb (8)(2) of the 6D.al rule 
OSflo\ is USiaB the language proposed in 
paragraph (g)(2) With some echtonal 
modifications. 

In paragraphs (8)(3). (8)(4) and (8)(5) of 
the final rule OSHA is using the 
languase or parappha {3)(3), (1)(4) ud 
(g)(S) in the proposal with minor 
editorial corrections to be consistent 
with the terms and language of the &nal 
rule. 
Paragraph (h)-Monitoring 

In paragraph (h)(t) of the final rule 
OSHA has combined the proposed 
language in the opening paragraph and 
paragraph (h)(l) of the proposal with a 
clarilicalion. The new paragraphs are 
designated (h)(l)(i) and (h)(t)(ii). 

In paraaraph (h)(t)(1J, OSHA bas 
modified its proposed laquage by 
adding the phrase, "where it ia oat 
obvious that ~ exposure does or doea 

not exisL .. OSHA is addiq this phrase 
to clarify that monitoring i1 not 
necessaiy where the site environment or 
safety precautions taken by the 
employer prevent employee exposure to 
hazardous levels of chemical exposure. 
OSHA la only requirina monitorina 
where there may be a question as to an 
employee's exposure. When there Is a 
question then the employer should 
monitor. Where there is no question of 
exposure. then monitoring fa not 
necessary. For example. if it is obvious 
through site characterization and 
analysis that there are no exposures at 
the worksite. monitorina need not be 
performed unless worksite conditions or 
work prac:"Jces change to the extent that 
workers could be potentially exposed to 
hazardous conc:entratio111 of cbemlcal 
exposure. U an employer decidea that 
employees should wear level B 
protection in an area where exposure 
will most probably be below the PEL's, 
then during initial entry monitorilll will 
not be aec:euary becall88 the employees 
are more than adequately protected. 

In parqrapba (bJ(%) and (h)(3) of the 
final rule. OSHA ia uins the Janpage 
proposed In parqrapba (hKZJ and (b)(SJ 
except for two ch..,..... F'1r1t. OSHA ls 
adding lanpap to clarify that 
monitorinl should be used lo determine 
exposure above permissible expoaure 
limits which are not Immediately 
danserous to life or health. SecoDd. 
OSHA is deletiq proposed 
subparqrapb (h)(3)(v) because It la tao 
general ia.111.ture and the previous four 
subparqraphs adequately caver the 
hazard. 

In paragraph (h)(4) OSHA is usq the 
exact language proposed in parqrapb 
(b)(tJ with one addition. If employees 
with the biahest exposure are 
overexposed. then representative 
samples of other employee& who may be 
overexposed must be taken to determine 
if coa1r0l1 or PPE are needed. 

Parag."flph (i)-lnfonnational Pl'l18l"JIU 
In parqraph {I) of the fiDal rule 

OSHA ii 111in1 the laquage af 
paragraph (i) of the proposal Minor 
editorial changes have been made for 
clarity without chanatna the propo1ed 
requiremeata. The aeed far requirements 
for infonnational Pf08r&llla Is djsc:uued 
at 52 FR 29828 in the preamble to our 
proposal. There were few substantive 
comments. OSHA concludes that these 
provisiom are necessary as discussed in 
the proposal 

Paragraph UJ-Handlilfl drums and 
containel'S 

In paragraph (j) or the final Nie 
OSHA is using the lansuage proposed in 
paragraph (j). Miaor editorial c:lumsu 

have been made for clanty vi."ithout 
changins the proposed requirements. 
The need for requirements for handling 
drums and containen is discussed at SZ 
FR 29629 in the preamble to our 
proposal There were few aubslantive 
comments. OSHA concludes that these 
provisions are necessary as discussed in 
the proposal 

Paragraph (k)-Decontammation 

In paragraph (k) of the rmal rule 
OSHA is using the language of 
paragraph (k) in the proposal However. 
the qency has reorganized the 
paragraph and provided headnotes to 
make the reading of the paragrzpb 
easier. The need for requirements for 
decontamination ia discussed at 52 FR 
29629 in the preamble la our proposal 
There were few substantive comments. 
OSHA concludes that these pnmsiooa 
are necessary as discussed in the 
proposal. 

Poraaraph (l}-EmelJency re•pon•e by 
employees at uncontrolled hazardol/$ 
waste sites 

In paragraph (1)(1) OSHA la usiq the 
exact language from proposed 
paragraph (l)(l)(l). 

In paragraphs (1}(2)((i} through 
{l)(Z)(xi) OSHA is using the exact text 
from paragraph (l)(l)(ii)(A) through 

- (1)(1 }(ii)(X). 
In parqraph (1)(3) OSHA is using the 

language of proposed paragraph 
(1)(2J(i)(A) with some modification. The 
modlficationa are considered editorial 
and are made because of OSHA's 
reorsanization of the overall proposed 
paragraph (I). In paragraph {1](3) OSHA 
will require that employees per!.Jrming 
emergency response at uncontrolled 
hazardous waste sites be trained in 
accordance with paragraph (e) of this 
secbon. This requirement is the same as 
proposed in the rant part of proposed 
pal'l!sraph (lJ(ZJ{!)(AJ. The portion of 
proposed paragraph (1)(2)(i)(A) lhat 
addresses trainins al RCRA site• i1 • 
moved to the discussion of training in 
paragraph (p] or this rulemakins 
because of OSHA's reorpnizat&on of 
this paragraph. 

The language proposed in paragraph 
(l)(Z)(i){B) hu been moved to paragraph 
(e)(9) of this final rule. Th.is move is 
considered editorial since it does not 
change any duties imposed on the 
employer, it only reDects the 
reorpnizalJon of proposed paragraph 
(1). 

In paraarapha (lJ(4J(iJ through 
(1)(4)(vii) OSHA ia usins lhe exact 
language from parqrapba (l)(Z)(ii}(AJ 
thro..p (l)(Z)(ii)(G). 
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CDllUIUllltln bulicallldJbal dl8le WU a 
need farmme apeciknln"• cdtma 
for the ccnma to be._.ud tile 
quality af the lllltnctaapnlmlilll die 
c:ounea. IA llabt af tbole comment-. 
OSHA ba1 added a new parqnpb 
(p)(IJ(W) tbat addreuel emerpncy 
re1paue lnilliD& on R.CRA TSD 
facilities. nae !aapqe tbat .. 111ecl ia 
the final nale wu developed &om that 
1uge1ted iD the camm•nta made ta Iba 
record of tbla proceeding. 

Basically OSHA ii requirlq tbat all 
employees who are expected to perform 
emerpncy n11poaae at RCRA 1'SD 
facilitiel be trained In II.ow to ufely 
perform emefl8DC)' rnpome dutiea 
pnor to beiq called apcm to pelfmm 
those duties (See pllf8Fllpb 
(pJ(l)(iil)(A).) Examples of tile typel of 
trauuns to be pravicled bave been liven. 
Exemptlou an provided ID Exceptacm 
=t and Exceptloll ~ wlam employee 
expa1111n1 ii reduced tbl'oqb pre
elllefl8DCJ planiq tbat bM:ludn 
developmmt of emploJae ·-of 
hulrdL OSHA II mo NCCairlaa tbat 
empiay8el wbo ave atlllllded and 
ncc:n1fully completecl die tntama tbat 
is requind in parqnpla (pJ(8) be 
certifled u bavtns dam ao. lrapioJen 
would ma bave to~ tile crmtbmecl 
c:umpe1acJ of empt..,..• a aml 
bull (See pu.qnpb (p)(QIU)(CJJ. 

In panpapb (pHl)(IYJ of tile ltiW n1e 
OSHAll .......... tileprawclmw to 
be aed far ......... ......, 
lacldeal& Tb .......... ID die bal rale 
bu .... tMm-fram ....... (1)(2)(11) 
llDd ....................... die 1111118 
a1prapoaecL 

PanJpwpla~rmpow lo 
hllZllldola.-....m-llOI 
prmou.Jyotmllfld 

In panpapla (q) OSHAll acweriaa 
thoMcnwar er .............. 
tbat acmr at lacatlonl otlulr tba 
uncaatrolled buardolll wute lit88 ad 
RCRA 'l"SD facilltl-. 'l1le tJplcU lite 
covered bJ tldl .......... waald be. 
lnlllportadall eo:tdn .-. 
buardaal ....._ ... • bave the 
potential far Jealdq bdD tbe 
envimnmat Otber llt88 cuwwed by tbla 
parqnpb waulcl ... llaardau 
1ubataw -. .. at chemfcel 
manafactmtas fAlctHtia aacla u tba 
releue tbat OCiO\llNCl at die Ullkm 
Carbide piantl ID BapbaL India. aad 
lnatltate. WV. 

A typical ac:enario wb .. tbla 
parapapb wau1d be applicable would 
be tbe lllllll'IJ8llCJ N8pOlll8 to • dsailed 

· tank car coa.talaiaa a baurdou 
nb1tuu:e tbat bu beflma to leak Ill 
CODbmtl blta tlte el:mOlpb ... nae 
emt11p11CJ Nlpoue to tbll type of 
accident would ulWllly include tile Bnt 

reaponden (Le.. witnllMI. police. 
employea OD. Iba lniD). the Int 
diapatcbed-ftllPOllllrl (Le.. tbe flnt due 
reac:u ad Bre appentu). uy multiple 
alum dilpatcba (Le.. addltlollll Bre 
uul racue appua• HAZMAT teama. 
state Bre manhaL Coa1t Guud or 
Federal E.P.A. aatlmlal rnpoaae telJDI). 
and tbe cleaa-up crew (Le.. Initial 
reapoue employen of the 1ite owner 
who cleu-up the releaae). Employeea af 
outaide cleaa-up contracton would be 
covered by parqrapbl (b) duaqb (p). 

Al the cleaa-up acenario praceecla 
towanll compleliml. tbe vario1l9 
employee1 OD the IC8118 will need 
different Inell of f:raUUD& and 
protec:Uve equipment reqmred ia tbla 
Parasrapb. · 

In parqrapla (qJ(1J of the liaal ...... 
OSHA 11 uiq tbe lupqe taken from 
panppb PJ(1)(1) wilb IOlll8 miDar 
editorial ch•1119L OSHA Wiida to 
empU.lze tbat emploJerl wbo will 
evacuate tbelr ........,_Ilana tbe 
workpiece wbeaa•erpnCJ ocam 
and wbo do aat permit.., of tbalr 
employaa to wilt ID Mnd""I dut 
emerpacJ ue exempt ftam. tba 
requinmmdl of tldl puqrapb If duly 
provide 1111 .......-:r lldloa p1aD m 
accordaace w111a I UlUl(a). 

la panarapb (q)(ZJ of ... 8aal nle 
OSHAlluia&dulexacl ........ of 

~..=~ofttm8alnle 
OSHA .. ulqdmlaapaalpnspoaedfla 
puqrapb (IJ(aHllJ wttb dJ.e fallowlal 
ch•• 1-. la,_.... (q)(3)(1J OSHA 
bu mcl ............. opcwllll 
puqrapla (IJ(IJ(fl)(AJ wttla- ...... 
OSHAlluclelmd ... Nqail..-tbat 
tbe..marcdlla.l.....-...taaa 
.......... ·- 91 ICJ 
•tablflla11m hf rlem()mnnend Sptem 
(ICS).Aaa NR1tof admaeqall11118Dll 
Ill tllil 8ml lale. IM lar:fdent Conmwnd a,.._ .... ..._.,beeatablllbed 
prior llO m nmg n af• 1'lle lllllil?' 
olllclal _......,to alm:ldeait acem 
lboald oaJr .... to tab .. of tbe 
lncJdml ud be&lll to bnplemmd tbe 
preplanaed ICS. 

la puqrapb (q)(IHlvJ OSHA U. 
used tbe~paaed ..... of 
ParaaraPHSKUHDJ w1tb a cbaap. 
n. 111upwd lanpapNqlllNd all 
empJo,w ......-t m wceaaq 
rnpoae llld apa181l ta llUlldalll 
1abltance8 m.., way to WWII' pcllitiw 
prell1ll9 aelf-c:antaln8d bre•ddaa 
apparatu wblle....,.. m 8lll8ll"JIC1 
re1po111& 1'he flaU nle will req1lin only 
those employea...,.. Ill emerpncy 
l"llpolllll and llXpOlllcl ... bmrdoaa 
111bltanC88 "pnlenliq a IDbalatlaa 
buard or potealial lnbalatlan buanl" 

·ta wear poaitlve preuare lelf-contained 
breatbiq appantu. OSHA U. made 

tbil cbanp linae 1899181 c:ammenm 
111119ted tbat IOllUt lndivid11111 enpaed 
in emtll'pllCJ re1J101118 may be exposed 
to bazardau lubltlUlcell that do not 
pose 1111 lnbalatlon buud and. 
tllerefore. would nepte tbe need for 
reapiratory protac:tlon. Sacb pratec:tloD 
woald become a burden to thole 
empioyeel enpaed Ill operetiou not 
reqWrin8 the ue of luc:b equipment. 

In panarapb (q)(3)(vf) of tile final rule 
OSHA ba1 aaed tbe laquap of 
parqrapb P)(3)(U)(F) witll the followfn& 
c:banp. In the proposal OSHA called for 
"qualified bulc life 1upporr' penonnel 
to be pre1ent at tbe 1ite. In aome 
emeqency medical ..mce (EMS) 
IY9teml the tmm "bulc-llfe nppart 
(BIS)" ldentlfin a anique pnp of 
trained bullvtdaail who bave received 
1111 eetablilhed level of specla1iacl 
trailliq. Typic:ally emezaacy medical 
rnpoue bepll at tbe &nt-respcmder 
level. and ........ tbroqb ba11e-&nt 
aid ud belhHlfe aapport to advanced
llfe nppod (AIS). The llllOUDt of 
tnlDlna lllld apll'tlle lncn•• ... 
lndlvldaall prope• tbroaab the .,. .... 
Al a 1'111111 of MftNI commeatl. OSHA 
.... decldacl ... -- tbe level of 
traiDlnl Nqalracl for. mbdllmm ltad
br capability at a lumldoa wute lite&. 
Bmployee91Nimdad qaalilld ID 
bula llnt aid bawe 1118 buic lldlla .a 
u lllltlal pelimt u1azm-t 
.........,_of mfnn¥.amlnll of 
bleeclinl. innnnhlllPtlma olh:lma. 
and poniblJ cudlapaJmmuJ 
rauc:ltallml (CPR) ID COldnll llimla 
until •llialmlftll1W1palldsmlfta.lf 
l'llpClllll 111118farBLS•ALS11 lant 
enoqlL tbat It 18 • .,....., far dale lnel 
of trainlq ta be at die lite in - of 1111 
mg ar. lbla rale doa aat proldbit 
tbe ltatloniDg of dale lewd .. tbe .... 
Hcnnmr. OSHA bellna tbat If BLS or 
ALS ..mce 11 available witlda a 
reuanable time. a qualified bulc Bnt 
alder CID pravtde die neceuarr jpterim 
Gii'& 

1'1ae Nit af the laapqe ID puqnpb 
(q)(3) coa.talm dul lanpqe tblt WU 
prapoHd m parqnpb (l)(l)(U) witboat 
cbanp. 

In panpapb (q)(4) of the final rule 
OSHA U. med tbe lanpate from 
perqnpb (IJ(3J(l)(C) witll .... mDaor 
editorial .... to Nflect tbe .... 
made to other puqrapba ID t11i1 rule. 
The buic requirement for tbe 111e and 
traiDia& of skilled npport penonael 
remaim the llllUt U it WU propoeed. 

tn parqrapb (q)(SJ of the 61111 rule 
OSHA bu ued the lanpa .. from 
parqrapb (1)(3)(1)(1l witb an• mejar 
c:banp. OSHA bu eliminated' tbe 
requiremeat far Z4 boun of trainin8 far 
1peciali1t empioyeel and ba1 replaced 1t 
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with a requirement for annual lrainina 
or demonstration of competency in their 
area of specialization. The required 
minimum hours of tralnfllg was deleted 
because aome employees may need 
more or may need lea than Z4 houn for 
their ana of specialization. Specialized 
employees are by de&nltion individuals 
specialized In their area of expertise and 
should only require whatever level of 
training is neceuary to maintain their 
level of competency. OSHA considers 
the other chanps made lo the lanauqe 
of this paragraph to be editorial. 

In paraaraph (q)(B) of the final nile 
OSHA addresses the training 
requirements for employees who will be 
respondiq to hazardous materials 
incidents. In parapaph (q)(B) (i), (ii), 
(iii), and (iv) OSHA has provided tiered 
traiftina criteria for those employees 
who may be desJpated as members of 
an emersency response team. The 
various levels of respoaae and the 
required competency levels are based 
upon recognized levels of response 
being diacusaed in the hazardous 
materials response industry as 
recommended ID several of the 
comments made during this rulemaldng. 

To Illustrate OSHA'• tiered approach 
to tralDiJll. the followin& scenario 
describes a possible emergency 
response call. 

A state trooper is on routine patrol 
alq a hilb.way passing through a 
residential and Uaht Industrial area of a 
larse metropolitan city. Ahead in his 
path al traveL the trooper notices a 
mulU-vehlcle accident involving a laqe 
overtumed tank truck. Immediately the 
trooper uses his radio to contact hJa 
dispatc:her to report the accident. After 
letting the dispatcher know the location 
and type of accidenL the trooper places 
hia vehicle acroaa the travel lanes of the 
highway approac:hina the accident site 
to atop traffic. While he is doinB this the 
dispatcher ii alerting the fire and rescue 
companies in the Immediate area and 
dispatchlna an established number or 
Dre and rescue vehicles. The trooper 
then surveys the ac:ddent eceM &om his 
vehicle lryin8 to identify the type of 
carso on the overturned truck. SeeiDs 
three different U.S. DOT placards on the 
vehicle the tlOOper makes note of tbe 
four disit numben and checks his DOT 
Emerpncy Response Guide for a -
1wnmary of actions to be taken for the 
chemicals identified on the placards. 
After determiniq his next on-site 
responsibility, he recontacts his 
dispatcher with the additional 
information and 1ecure.1 the scene. He 
atays away from the .Immediate accident 
site and does not become involved in 
rescue or site mltfption. 

While the trooper has been sec:urinl 
the scene, the rare and rescue units 
dispatched after his first radio call beain 
to arrive on the scene with the 
additional Information from the 
trooper's second call The officer-fa. 
charse (OlCJ of the fire/rescue reaponae 
stops his vehicles In a safe location and 
contacts the state trooper. After 
determinina the type of accident and 
vehicles involved. the OIC takes control 
of the aceae and directs bis crews to 
take a predetermined defensive action 
In controllins a leak that bas begun on 
the tanker. The OIC then contacts the 
dispatcher and reports his assesament of 
the accident scene includins the fact 
that the tanker la now leakiJJs. He 
requests the dispatcher to send him the 
closest hazardous materials response 
team. He also asks for representatives 
from the shipper of the liquid and the 
liquid's manufacturer. 

In the meantime. firefishters have 
established a perimeter defense of the 
accident scene using fire hose lines and 
proper pel'llODal protective equipmeaL . 
They bepn to evacuate sunoanding • 
homes and businesses as indicated in 
the Emersency Respoue Guide In case 
the leaking tanker should explode. They 
construct dikes and diversion pita to 
contain water and chemical nan~ff from 
the fire hose lines. Rescue penonneL 
tncludina eme13ency medical 
technicians. have made a prelimlnarJ .· 
assessment of the accident scene and 
have determined whether any 
Individuals la the apm area are trapped 
in their vehicles or need tmmedlate 
assistance. They report their 
observations to the OIC. 

A decision is made by the OIC. based 
upoa. the reports of the police officer, the 
emerpncy rupoaae crew. and the data 
on the DOT plac:uda. that no rescue 
attempts cu be made aafely until such 
time as the leak.Ing liquid is posldvely 
identified and contiolled by the 
HAZMAT team. The proper local 
authorities are notified under the 
requirements of SARA Title m. 

Aa firerllhters continue to provide 
defensive pratec:llon of the scene and u 
emergency medical technldana 
establish a triap area for the treatment 
of injured~ Ille HAZMAT 
team arrives and begins to take control 
of the accident acene. Hazardous 
materials teclmic:iana and specialists 
asae11 the scene and plan th~lr attack 
on the leaking tanker. 

After equipina themselves properly, 
the HAZMAT leam makes a fmaL pre
attack evaluadon of the scene. tnclwlina 
a ec:an of the area with appropriate 
monltDrina equipment. and reporll its 
flndlnas to lhe fire and rescue penonnel 

Based upon the results of the pre-a' 
evaluation and a detennf.aation by 
HAZMAT team members usq 
monltorlns equipment that the spill area 
is non-hazardous. rescue personnel now 
enter the area of the acddent to provide 
emezpncy medical treatment to injured 
pasaengen and to extricate those 
passengers who may have been trapped 
in their vehicles. The HAZMAT team 
proceeds to the point of release and 
secures the leak. 

After all the injured have been cared 
for and after the leak has been stopped. 
the firefishtera and HAZMAT team 
begin to clean-np the accident scene in 
accordance wilb pre-plaMed 
procedures. . 

All four levels of hazardous materials 
response have played a role in this 
scenario. The state trooper. the first on 
the scene, is the first responder 
awarenesa leveL The first respondiag 
fire and rescue companies who provided 
the defemlve attack are the firat 
responder operatiom level 'Ihe 
respondlas HAZMAT team bad both 
hazardous materials tecbnlc:ians and 
hazardous materials specialists. la this 
scenario the state trooper would have to 
have a sufBclent amount of trainina. the 
fint respondiq fire/rescue companies 
would need elaht houn of traininl. and 
the HAZMAT team would need Z4 bot 
of tralniq. The tiered tralniq schedu. 
la baaed upon the duties and 
respOD1ibilittea of the Individuals 
involved in the various levels of 
response illuatrated ID the scenario. 

In parqraph (q)(7) al the final nale 
OSHA la adclresain& the competency of 
the trainers who will be providina tbe 
tralniJll necessary for those employees 
responding to buardou materials 
Incidents. As discuaaed before, several 
c:ommenten were concemed that 
OSHA'• proposal for the qualifications 
of trainers waa too weak. 

In parasraph (q)(B) of the final rule 
OSHA la addre11lq refresher tralnlDg 
for those employees who have been 
trained In accordance with paragraph 
(q)(B). In parqrapb (1)(3J(i)[A) of the 
proposal OSHA addreaaed the traiDln& 
of employees who perform emerpncy 
responae at non-hazardous waste clean· 
up sites. OSHA la using this proposed 
laaguap in parqraphs (q)(B)(i) and 
(q)(B)(ii) because the lanauap of the 
proposal was Intended to caver the type 
of emergency response now regulated 
by parqrapb (q). 

In parappb (q)(9] of the fmal rule 
OSHA la uaiq the laagu.age of 
parqraph (1](4)(ii) of the proposal with 
some editorial change. The basic · 
requirement that employees wW are 
members of an orsanized or duipated 
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Exec:atln Order 12281141 FR 13181, 
Febraup U.1181) req1liNI tbat a 
replatmJ Impact anal,U be candw:tecl 
foray nle baviag major ecanamic 
c:ameqamu:ea for the national economy, 
illdlvldual indutrteL posraphical 
reatons. or 11¥811 of pernmenL ID 
addition. the Replatary Flexibility Act 
oft• (Pub. L 98-353. IM Stat. 11&1 (S 
U.S.C. 801 et nq.J) requint1 the 
Oc:capattcmaJ Safety ud Health 
~tlan (OSHA) ta determine 

whether a nplatioa wdl have a 
1ipific:ut econcnmc Impact an a 
1ubatantial namber of llDal1 entltl8L and 
the NaUonal Environmental Policy Act 
(NEPA) oft• (42 U.S.C. 43Z1. et_,.) 
requires the lpncJ ta U1819 the 
environmental comeqaences of 
replatary ectfau. 

In order ta comply with tbeae 
requiremeata. OSHA baa prepared a 
Replatory Impact and ReplatalJ 
Flexibility Aaalyait (RIA) for the 
huardaua wute opentiam and 
emerpncy reepame 1tendard. 1'bl8 
analy1il lllclud• a profile of the 
industna that will fie affectecl. die 
estimated aumber of amplayea wbo an 
at rilk from accapatkmlll upCll .... to 

buardaaa --teclmolap:al fea1ibillty, COlta. baefitL and• 
overall ecoaomic impact of the 
1taadard. The RIA II available in the 
OSHA Docket O&lce. 

Data Solll't)8 

na primary IG\llCU of iafannation 
used for tbia uai,.ta 111w: ID April 1llP 
report by the lutena .... n:b Gnlllp 
(ERG) elltlded. "Prepuatlcm of Data To 
Support a Replatarr AaalJlil ad 

Emtraamtntal ~·--• af tbe Ptapotad Staadud far Worldma at 
Huudaaa Wute Si_.. and the 
commenta npplW la n1p011M to tbe 
Natlca of PrGpDlld Jlnl•akfn& 1118 
onameld8 made dmlD& tbe pabllc ............ _.__ 
CO!llJl!9Dla ad ........... "n.. 
lllfanaatlcm CDldltMd la dlll BIG rwpart 
WU ptbered flmD tlae BawiRna I lal 

P!atectloa Aaem:r---. llldaltrr 
...... aperta la ....... of 
baudaaa wut8 me 9srent, ell:. 
~.OSHAbau...tbetlt 
bu .... daemtlat ta all NlqlOlllive 
padle9 ad tbattlae data ........ 
.,... ......... fartldl 8nal 
........., lmputAalrti• (RIA). 

,...,,, l'lrlflla 
TU efallllud w111 affect aboatzo.am 

1IDCDldlOW .............. 
aboat 4.Gllll baludoa waate aperatlau 
c:cnuluctecl ancl8r the.._ 
Camervation ad Recourr Act (RCRA) 
of 1118. •boat 1UGO apilll of huudou 
materials tbat accar ammally aattide a 
fixed facility, ad abnt wm ap1111 of 
bumdaas matedal dlat aa:ar ammally 
iaaide • 8xed fadlltp. 'l1l8 &nu that wall 
be affected by tblt atallllard .. u 
follaws about lCXI c:antractan tbat 
perform bazardout waate site cle .. upL 
about 50 •aameerma or tac:bnical 
nmc:es Irma tbat perform huudOUI 
waste pralimlnary UHlllD8Dts or 11te 
lnvaatiptiou and rmaadial 
lnvestiptiant or feasibility atadia far 
huudaua wute 1ite clnnupl. about 

300 RCRA-f'elUlated commerdal 
treatmlllt. 1tilrqe and cllspau.I 
facilitiea: about 3.7UD RCRA-nplatec 
facWlletl that ara operated by a 
huardaUI wute aenentar: about t9.i 
1tate and local police departlllellts: 
about 28JJOO fire departments: about 7 
private bazanlau materlala (HAZMA 
respoaae teams: and about zz.aoa 
auunafaciure1 I.bat ue la-baun 
penomael to napand ta emersencr 
1pills of baurdau materiala watbln tt 
fac:illty. 

Population at RiM 
/ta JIWlJ u U58 mdlloa employees 

police afllcen. aad &dabten may be 
at ride tam exponn ta buudau 
wute ar to baardoat mat.edall durlnt 
ID~ l'8lpGllle to a buudam 
matedal IPilL Of tbeu amployeee. abc 
1f.IJOD work at ancontrallad buudam 
wute lite c:leaaaps. UJm at RCRA
replated fac:Wtln. 583.ZDD Int police 
afflcen. llUlll aN linfiJbten. 7.scD 
are priftte HAZMAT memben. and 
171.11111 an mwhen of IDd1lltlial Iba 
...... dlat provide ID-plat 
~191JHHll• tobamdcnat 
materlll lpillL Mast of tbele employet 
bowner, do aot work fallU.. ennmd 
bumdoa wute. ID fact. man pollce 
a8lcen will aot face. buuclaaa 
mMmialWA111DGJnllpllll• adW1 
Ire dpten amillldmtmlllN ...... 
11a1acmael. wbo ... at litk. 819 anaall 
9X11C118dto lmudaaa ........ fGrGBI 
anllaan. 
FmaibJIJty 

TMetududdaelaat ..... IM• 
of 11111 lup 1cele capitll-szip mt th 
la aat caaaendJ med ID-a wark 
operatima ID addltlm. eacla pmwlaiaD 
reqmn.eqaipmaam.-....-. 
that me caaaiiidlJ anilabl9. "l'lma. 
OSHA baa detenalaed diet 1118 ltaadm 
la tedmo' ...... Ur fnlible. 
lleM/ila 

Tbll ltndud will pllteCI US1 
miUlaa employeel llld flrdalatln from 
health and aafety bmnlt calll8d by 
their exposure to buardau ....... Tb 
beneftm of ttdl 1tandud .. qaatUled 
in Chapter 3 of the Final ReplatolJ 
Au1Jm (FIA). Tbe FRA Indicates tba 
tb1I atandard will prevent m caDCll' 
deatba per year and from I to ZD deatba 
per year from cardiovaacalar. 
neuralosical. renal and Uver ditorden. 
The ttandard will alao prevent 1.825 
Injuries per yeu lllYOIVU11 l&7DO last 
work daya. na FRA allo •timates tha· 
8 fatalllia lhat are not dlaeu related 
will be pmreatecl. 'lbia lut 6pn II 
likely to be an aaderea .. te. lndividua 
lncldenta wbic:b ara diac:aaed In 
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Chapter 3 and which may have been 
prevented by followin& the standard 
have sometimes led to more than I 
deaths. Alan. the FRA does not take into 
account the benefits to the sunoundina. 
non-worker community derived from the 
better handinl of hazardous waste and 
emeflency response incidents by tbe
more qualified. properly trained and 
equiped response teams that are likely 
to result from compliance with this 
standard. 

Chapter 3 of the FRA also presents 
risk rates. For example, the 17 excess 
cancer deaths per 1000 exposed 
hazardous waste workers for an 
occupational lifetime of exposures is 
likely to be recluc:ed by 75 per caL 

OSHA concludes therefore, that this 
standard will substantially reduce the 
significant risk of material lmpaimumt 
of health which results from expoll1ll'8 to 
hazardous waste either at hazardous 
waste operations or from eauqency 
response. . 

However, section 128 of SARA alvea 
OSHA clear statutory directions to issue 
this standard and is reasonably explicit 
about what type of provisions should be 
included. Section 126 ia also a free 
standiq provision and not an 
amendment to the OSH Act. 
AccordinslY, it evidences a leaislative 
intent to issue these regulations without 
the specific need to quantify benefits 
and reach sipificant riak conclusions. 
Cost of Compliance 

OSHA used current work practices as 
its baseline for estimatiq the cost of full 
compliance with the standard. Tbia · 
estimated cost does not include llDJ cost 
that is cummdy beina incurred by 
employers as part of their work 
practices because those work practices. 
and therefore those costs. would · 
continue whether or not the final 
standard were promu)pted. 

OSHA estimated that the total 
annualized incremental cost of full 
compliance with the standard will be 
about S153.42Z million. of which SZ1 Jiii 
million will be spent by contractors on 
government-mandated dean-ups of 
uncontrolled hazardous waste sites. 
St8.37Z million will be spent by RCRA
regulated facllity cleanups and 
operations. St7.33Z million will be spent 
by police departments. 550.553 million 
will be spent by fire departments. SUZI 
million will be spent by private 
HAZMAT teams, and SZS.179 mllllon 
will be spent by industrial fire bripdes. 
The provision with the larpst annual 
cost of compliance is the employee 
treining provision (S92.978 million). 
followed by the medical surveillance 
provision (Stl.Z93 million), the use of 
escape self-contained breatbins 

apparatus (59..501 million). and the 
written plan to minimize employee 
exposure to hazardous materials durinl 
posteme1"19ncy cleanups of hazardous 
materials spills (SB.381 million). 

Economic Impacts 

Most of the incremental cost of 
compliance will be paid by the 
government or the private &rm 
responsible for the hazardous waste 
cleanup. OSHA calculated that It is 
economically feasible for every affected 
industry or pup to comply with the 
standard. There may be an Impact upon 
some labor markets as a consequence of 
the provision that only sufficiendy 
experience employees, or employees 
certified to have received the necessary 
trainins at an appropriate training 
facility, will be allowed ~ work on 
hazardous waste sites. This provision 
will effectively curtail the current 
practice of using local subcontractors to 
provide short-term employees for 
hazardous waste site cleanups and limit 
the number of employees eligible to . 
work at hazardous waste sites. Thia In 
turn. may increase fumr, wqe rates 
and the cost of hazardous waste site 
cleanups. 

Regulatory Flexibility Analysis 

Punuant to the Regulatory PlexibilitJ 
Act of 1980. the Assistant Secretary has 
asseued the expected Impacts of the 
standard OD small entities. Based on the 
available information. OSHA 
determined that the standard may have 
some impact upon some small entities. 

"The cost of adequately trainin8 an 
employee off-site prior to worldna at a 
hazardous waste site cleanup will 
substanlially nduce the use of 
subcontractor labor on a one-time basis. 
Thus. some local subcontractors face a 
potential reduction in hazardous waste 
site cleanup work. The majority of this 
subcontracted work will probably be 
perfonned by those subcontractors who 
concentrate upon this type of work. 
Subcontractors who have performed 
cleanup work but who do not elect to 
train employees needed to qualify for 
future work will probably be excluded 
from worklns in this market. 

In addition. there could be an 
economic impact upon some small local 
fire departments depending upon the 
amount of financial resources available 
to them for additional trainina. With the 
allowance for different amounts of 
trairing houn dependiq upon the 
expected extent of L"lvolvement with 
hazardous materials spills. OSHA 
believes that this economic impact will 
not significantly affect a substantive 
number of local fire departments. 

Environmental Impact Assessm1 
Finding of Na Significant Impact 

OSHA reviewed the final standard 
and concluded that no significant 
environmental impacts are hkely to 
result from its promulgation. In OSHA's 
December 19, 1986. interim final rule for 
the protection of workers engaged in 
hazardous waste and emef1ency 
response operations, information was 
solicited from the public on various 
issues. including possible environmental 
impacts of the regulation. On the basis 
of the review detailed below. and in 
accordance with the requirements of the 
National Environmental Policy Act 
(NEPA) of 1969 (4Z U.S.C. 4321 et 1eq.). 
the Council on Environmental Quality 
(CEQ) NEPA regulations (40 CFR Part 
1500 et seq.), and the Department of 
Labor's Implementing regulations for 
NEPA compliance (29 CFR Part 11), the 
Assistant Secretary detennined that the 
standard will not have a significant 
impact on the external environment. 

In most OSHA regulatory ictions. two 
environments may be affected: (1) The 
workplace environment. and (2) the 
general human environment external to 
the workplace, including impacts OD air 
and water pollution. solid waste. azr-. 
ene11Y and land use. The hazard' 
waste standard. however. is uni 
that it focuses on the extemal 
environment because durins these 
operations, the '!Orkplace and the 
external environment are usually one 
and the same. The standard is also 
unusual in that it is the first regulation 
since the passqe of the Occupational 
Safety and Health Act of 1970 (the Act) 
to be mandated specifically by Consress 
under section lZB of the Superfund 
Amendments and Reauthorization Act 
(SARA). As indicated in the earlier 
sections of this Notice. the provisions of 
section 126 detail those protections that 
OSHA must include for workers at 
hazardous waste and emef1ency 
response operations. For example, 
section 126 requires that provisions for 
site analysis, training, and medical 
surveillance. among others, be included 
in the standard. In addition, there is a 
wide range of OSHA. EPA. and other 
standards that already apply to some 
activities that occur at hazardous waste 
sites and duriq emergency response 
operations. For example. there are 
existlns OSHA standards that caver 
constnaction activities, ons1te macbiDe~ 
and equipmenL selection and use of -
personal protective equipmenL bar 
of toxic and explosive materials. a... 
general environmental and safr' 
such as walking-workins surfa 
and illumination. Moreover, the 
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activities will be carried out by qualified 
pen10MeL with the knowledse and 
ability to fulfill their job fwictlona in a 
safe and reapomible maaaer. To tbe 
extent that thi1 occurs. there will be a 
potential benefit to lhe environment (in 
emeraem:y-respoue situations. similar 
benefits accrue from emeraeacy 
response traiDlq and RCRA-replated 
facdUy employee trainiq.J For example. 
worker training will result in a more 
careful b.andliag of materials 
accompaaled by a reduction ID lhe 
potential for inadvertent spills. improper 
disposal. etc. In emergency situations 
this train'ng will 11111.-e a more emcienl 
and effi:ctive cleanup of hazardous 
m.atert.als or a qllicker response to avert 
further haza.-clou1 material releaseL 

lnformatfonal Programs (11. These 
provisions include requirements for a 
site aafety and health plan. pre-enby 
briefings. and site inspectiom. These 
requirements will not ditectly affect the 
existiJJa environment: their purpose II to 
pr:> .. ;de workers with the lnformalion 
nece11ary to carry out their activities 
aafely. To the extent that this occurs. 
t.'iere \\ill be a potential benefit to tbe 
environment Por example. 
implementiq comprehensive site plana 
will reduce the incidence of accident 
r8lease1 of hazardous materials. 
Similarly, requiring pre-entry briefinp 
will reduce the likelihood of emploJea 
unknowingly enc:cnmterln& contaminants 
or allowing their Improper releue or 
disposal. 

Emergency Response Plan(/) and (rJ. 
The development and implementation or 
a respome plan for on-site and off-eite 
emergencies will psovide for peater 
worker preparedneu. In emergenciaa. 
workers will be able to respond more 
quickly and effectively. thereby 
benefttting lhe environmenl 

Potentially Nqalive Impacts 
In some situations. there mar be a 

potential for neptive effects OD tbe 
enviro11111ent es a result of lhe standard. 
Any potenUal aeptive impacts. 
however, are not expected to be 
sigaificanL To illustrate tlm. neptive 
impacts may occur if there is an 
increase in lhe lime required to 
implement apecifac cleanup and spill 
reapouae activttiee. or to implement safe 
work practices or procedures required 
by the standard. Any such effecta are 
likely to be neslisible, however ainca 
response teams already have 
established operattna procedures similar 
to those in OSHA'• standard. 

Another potential negative impact 
may result from the reqwrement that 
aalva1e drums and absorbenll be 
readily available. This may iDcrease the 
number of ~packed hazardous waste 

drums and the amount of spent 
absorbent used. which could add to the 
amount of material that would require 
safe dispouL Similarly, the 
requirements for implementation of 
proper decontamination procedures for 
all equipment. penanal protective sear, 
and pet80llllll at hazardous waste 
emeraendes. deanup 1ites. and RCRA 
sites may NSult in an increase in the 
frequency and use or decontamination 
materials. This. ill tum. could generate a 
larser volume of spent decontamination 
Ouida wbic:b would then require proper 
han.dlina and disposal. Again. any such 
impact should be n~igible since· 
decontamination ii larply stalldatd 
procedure for most hazardollS waste 
operations. A possible exupttoD may be 
dllliDI activities that take place ill lhe 
early stages of site evaluation before 
cleanup. or at spill response. where 
decontami.aatloa procedures are not yet 
standardized. 

Conclusion 

To the extent lhat the work practicel 
aa.d procedures are implemented. 
increased worker awareneaa and 
preparedneu will result in a safer and 
more healthful work environment. which 
may indirectly benefit the enviraamenL 
Any neptive impacts that may oc:mr as 
a result of the implemeatatioa of these 
work practices or procedures are 
expected to be nesJi8ib1e. Based on tbJa 
asaeament and the illformatioa 
p1'88eated earlier in lhe preamble, 
OSHA cooc:ludes that no sipificant 
enviromaeallll c:banps are anticipated 
as a 188ult of tbe standard. 

IV. IDtematioaal Trade 

OSHA bu evaluated the potential 
impact that this final standard would 
have upon international trade. OSHA 
bas cletemined tbat the final standud 
would bave a minimal potenlial impact 
apon the prices of produc:ta. so that 
there would be ao effective chaaae ia 
the level of exporled or imported 
producta. 

V. OMB Apploval Uoder the Paperwerk 
Reductloa Act 

Thia section contains a collection of 
information pertaiDin8 to the 
preparation of a written safety and 
healtb. plan site characterization and 
analysis. site c:ontrol, trainiq. medical 
surveillance. emerpncy controls. work 
practU:ea. PPE. monitoring. iaformational 
propms. bandJina drums aad 
containers. decontamination. emeqiency 
respome plaaning. ucl emergency 
respome drill .. OMB U. ieviewed 
tbeae collec:tions aad ha approved lhem 
under approv11l number tZll-4139. 

VL P11blic Reporting Burden 
Public reporting burden for the , 

collection of infonnation identified in 
paragraph fV above is estimated to 
average 3.7 hours per response. 
includins the time for :eviewins 
instruction. searching existins data 
soun:es, pthering and maintainins the 
data needed, and c:ompletin1 and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other suggestions for 
reducing this burden to the Director. 
Directorate of Sarety Standards 
Programs. OSHA Room N-3605. U.S. 
Department of Labor. Washinlton. DC 
20210; and to the Office of Information 
and Reaulatory Affairs. Office of 
Management and Budget, Washington. 
DC20503. 
VII. State Plan States 

11iis Federal ReJister documeat 
amend1 an interim final rule (section 
1910.120. .. Hazardous Waste Operations 
and Emerpncy Response'1 in Subpart H 
of 29 CFR Part 1910. OSHA'a RGeral 
induatrystandarclsonhazardous 
materials.. The 25 states with their own 
OSHA approved occupational safety 
and health plam must develop a 
comparable ataudard applicable to both ,, 
the private and public (state and local 
government employees) sectors withh 
six months of the publication dale of 
this permanent &nal rule or show OSHA 
why !here ia 110 need for action. e.g.. 
because an existiq state 1tandard 
covering this area 1s already '"at least aa 
effective" as the new Federal 1tandanl. 
These states are A1aaka. Arizona. 
Califomia (for state and local 
sovemment employees only). 
Connecticut (for state and local 
aovemment employees only}, Hawaii, 
Indiana. Iowa, Kentucky, Maryland. 
Michigan. Minnesota. Nevada. New 
Mexico. l'iew York (far state and local 
gove111111ent employees only), North 
Carolina. Creson. Puerto Rico. South 
Carolina. Tennessee. Utah. Vermont, 
Virginia. Virsin Islands. Washiqton. 
and WyomiJll. After the effective date 
or this rmal rule. until such lime as a 
state standard is promulgated, Fedenl 
OSHA will provide interim enforcement 
assistance, as appropriate. in these 
states. 

VIII. Federal aad Stale Coverage of tbe 
Public Sector and Volunteers 

Federal OSHA is apecilicaUy 
precluded by section 3(51 of the 
Occupational Safety and Health Act 
frvm covertna employees of any State or 
political aubcilvlsioa thereof. However. 
States that elect to have their own: 
occupational safety and health Pf08l'lllD 
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1117) reprdlq Fedendllm. lbiiiwllve 
Order Ul1Z reqairea dlat ........ ta 
tbe extent pouible. refralD fram Umltiq 
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natrk:t ... pallCJ aplkml. ad tab 
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CGDtbme ID wmk wltb tM llalml tMt 
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healtb plm appaoted ....._ a.cllaa UI 
of dla OSHAAct ID wwwcp ..._ 
atatea ID dnelop their awa palldm tD 
acldne propuaolljecllwwad 
cuntbme to wca wltb......-..•• 
oftlc:I•'• .. ...., ...... -........ ..................... . . 

'11111 nleme._ la dlrlcllld bJ eaaa----·--··· A••b •taad,_lh ._._Act 
of 119 (MIA).,,. Caaitltldlmml 
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e .......................... .... 
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......., ........... problem of 
aallaaal 11mpe dauaab tM ••c:tmet of 
SARA. 
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ad 118altb Act (OSH Act). pemdta ay 
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atate acmpatllmal..,., ad baltb 
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witla Nlpec:t to wblda Peclenl OSHA 
ba1 proandpted oa:apatloaal ufetr ar 
health atallduda. Undar the OSH Act, a 



9316 Federal Register / Vol. 54, No. 42 I Monday, March e. 1989 I Rules and Regulations 

worker protection standards i11ued by 
OSHA and EPA. 

And. under the OSH AcL if a state 
develops Its own OSHA approved state 
program. It could make additional 
requirements In Its standards. States 
that will be covered by rqulationa . 
i11ued by EPA under parqrapb 128(1) of 
SARA will be provided the same option. 
Moreover, the performance nature of 
this final rule. of and by Itself. allows for 
DexibUity by states and owners or 
operators of hazardous wastes sites or 
providers of emersency response to 
pro\ide as much safety as possible uama 
varying methods consonant with the 
conditions In each state. 

In summary, there Is a clear national 
problem. Identified by Congrua. related 
to occupational safety and health In 
hazardous waste operations and related 
emersency responae. WbUe the 
individual states, If all acted 
collectively, ml&ht be able to deal with 
the safety problems Involved. most have 
not elected to do so In the seventeen 
years since the enactment of the OSH 
Act. Those states which have elected to 
partidpate under section 18 of the OSH 
Act. would not be preempted by this 
final rqulation and would be able to 
addresa special. local conditions within 
the framework provided by this · 
performance oriented standard while 
ensuriq that their standards are at least 
as effective as the Federal standard. 
Stata comments were invited on the 
proposal and those that were submitted 
to the record were f'ully conaidered prior 
to promulptioa of this Final Rule. 

The qency certifies that this 
document has been uaeued In llsht of 
the principles. criteria. and requiremellts 
stated in sections Z through 5 of 
Executive Order tZ8Z1. There are aa 
pro\isions of this rulemaJdns that are 
Inconsistent with the principles. criteria. 
and requirements stated In sectiou l 
throqh 5 of Executive Order U8ZL 
States which have approved state 
occupational Afety and health plam 
may incur additional costs associated 
with standards dnelopmeat and 
enforcement u a result of this 
rulemaldq. Funding for tbeH approved 
state plan prqrams ii available from 
OSHA wuler section 18 of the OSH AcL 
Thia rulemaklng would not change the 
State's ability to discharge traditional 
State BOVernmental functions or other 
aspects of State sovereilftty. 

An outline of I 1910.120 la included 
for the convenience of the reader as 
follows:· 
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..... ... ..tc ......,, .... ... 
biltmrl£wla ... a ,•,,_•am.) 
........... h:f· • Qmptama 
.................... of ...... 
aubar.wa ad ................. Uld ta 
a ..... ,_..,ta lndma .-abdltr ta 
wear aJIFreqidnd PPB andar omcfflklnll 
(La.. t.llllpaNtm9 ........ that...., ... 
apect8d at die wait lite. 

(U) 'Die Clllltml of nwdtcal 
examinallona orconaultatlalll _. 
avmlable ta mnpJoyen .......... to 
puqmpla (I) aball be d8tmnblecl.., .... 
•ttladlaa p,.tdaa. 'l'be pld•llnee la 
the Otx:apotiomJ Sa,.,, tllld Htllllllt 
Cuidonotl Malltll /or HtlZIU'doua WCllle 
Sita At:livit'- (S. Appadlx D. 
Refennce 4f1Di IJlaald 1ae camaltad. 

(S) Braminolioa lw o phyM:ia and 
mil& All medical eqmtpatlcma -
ptOii6daNI lball be perfannecl bf or 
under the ...,.m.eton of a Uc:emacl 
pbyaic:ian, preferably OIUt 
lmowledpabla in occupational 
medicine. and •ball be provided without 
coat to tbe employee. without Ion of 
pay, ud at a reuonable lime and place. 

(I) ln/otrnolioll pl'Ovidtld to the 
physit:i1111. 1118 employer aball provide 
one copy of tbi8 1tandud and ita 
appendicel to the attenclbaa pbyalc:iaa. 

ad ID addillon tbe followin& for eacb 
employee: 

(i) A dncripUan of tbe employee'• 
datiee u tbey Nlate to tbe employee'• 
expaemw. 

(ii) 'l'be employee'• upoaure levela or 
antldpated expalUN laftla. 

(iii) A deac:riptlan of an7 penoaal 
protective equipment ued or to be ued. 

(Iv) lllfonnatlon from prevtau 
medlc:al eiramtnatlou of tbe employee 
wbicb i8 not 19adll7 available ta the 
na•ln•n1 pbyaiclan. 

(v) lnformaliaa reqafl8d bf I tlla.DI. 
(7) Phyiit:ian .. writtan opillioa. (I) 11ut 

employar aball obtalll and fandlla die 
employee wltb a copy of a -
apiniall from tba atteadln& ....,__ 
containlq tbe followtll8: 

(A)11ut....,._'1apjalaauto 
wbeths dut amploJee bu..., detectad 
medical candiliau wldda woald place 
the emploree at lnaeued ltlk of 
material impalnneat of tbe _,...,_., 
bu.lib from work ID buudou wute 
operatiom aram..,...u:r...,...... ar 
flam reapirator ..... 

(BJ,,.. plarllciu'1.. ... ...... 
limitatialll apan tbe ......,.. •• 
aulped woric. 

(C)Tbe ........ of dut ......... 
eqmlMliaa and teltl If l'iqWtmd bJ 
dut mnplorM. 

(D) A 1ta-t dlat dae emplaJee ... ............. .., .... ....,.... ....... 
1'81111taoftb8..U•l........_ad ., ..................... ..... 
fmtber av•inatlGll ar tNallMDL 

(ll)'ftle wdttllll opbdml .......... .., tile.....,.. .............. apaclfla 
tbvltnp ......... aanlatad ta ................. 
· (I)._._,.,... (I) All---
1811111d ollll8 _.._I .......... 
..................... (Q oftldl lecllGD 
Uall .......... '11111NGllld.Ube 
ndalmd .................. ud 
........ Clll8lla ol 8CPR SllUIL 

(U)'ftlel'llGDldntepdndlapanampb 
(l)(IKQ of tld8 llCtloa aball lndade at 
1eut ........... infanutlclll: 

(AJ'111e nune aDd .a.l aecmttJ 
nmnber of the.....,_ 

(BJ PbJsiclu'• written opinlau. 
recu••""'acl Umitatlanl. ad Nlulta of 
namtn•llwadflletl: 

(C) Aar ampJope lll8dim1 cmnplaintl 
relatad ID npo1111t1 tollalmUaa 
IUbltuan; 

(DJ A can of the lnfmmatloa 
pnwlded ta tbe eumin•n1 phy8iclaa by 
lbe employer, witb the mu:eptlaa of tbe 
ltandanl and ill appendk:eL 

(I) BnsinNrinl c:ontrols. work 
praclit:1111. and personal protM:live 
equipmul for employee prolM:liOA 
Enaineerina coatlOla. wmk practic:8I. 
penaal piotl!Ctlve equipment. or a 
combinatloa of tbeae lball be 

implw•tad in ac:cardance • ·• 
parqraph to protect emplay 
expoaun ta bauftloua nbltL ..ac 
aafety and bealtb buarda. 

(1) &wimelinl conlrola. work 
pl'Ot:licet1 and PPB for...,,,,,,_ 
lfllU/otlld in Subparta G and Z. (I) 
Eqlneeriq controll and work prac:tio 
1ball be inllituted to reduce and 
maintain employee expoemw ta or belc 
the penniuible exponre Umtta for 
aubltmu:a 181Uiated bf 8 CPR Put 
1110. to the extent required br Subpart 
z. except ta tbe extent lbat ncb 
c:onnll ad pnctlcn ... not fea1ible. 
....... CQ:.....,.._arala •ha· .. , ... ,........ ....... _., 

ptwwtwdcabe•amlftllbaalll8oa 
;q__...ad/•tlle-fllfwllllr 
cpaallillmalaltallladllasecalll•• War 
Pl dN' wldcll.., .............. IWBICMI 

allam 1 ••"•• mpla,..a-potnd91 ............... ., ...... ---
clowadallr•• ......... ...... ..,1i,_.,....,,....... ....... 

(UJ Wlleanw......, amall'Oll 
and wmk practiall me aat feulbla. PPI 
aball be .... to redaCll and .mintaill 
employee ....-w ta or below Ille 
,.........ble11Xp01UN 1lmill ardola 
Undllfarlllbltw:el...Ubldby29 
CFR Put ma. Sabput Z. 

(WJ The emploJs aball ut Imp~ , 
a tcheduleof mnplope ........ 
.... atomnpllaam willa..... 1 

upa wwlindlm•dalelladll• . 
wbmlbawlaaootlmh+'e.., of 
CllllllPlJlalwUla ................ 
daellllndtafarlm!MlllNdlallm.. 

(Iv) '11111 pmvi:fana of. en. Sabpart 
c. ..... be lallawed. 

(2) .............. ... 
pl'lldit:tl£ Ollll PPB /tlrlab1' m DOI 
,..uloled ill SubporM G tllld & All 
appraprlata GDmlaiMdall of... lq 
c:mdntll. wadc pracdall aad penoul 
protective ............ lbaJI be ..... to 
reduce and maiatalll......,,.. upoawe 
to ar below pabliabecl ....-we lnela 
far buudolll eabltallCll ud baaltb 
hullldl nat niplatecl br 8 CFR Part 
111D. Subpartl G and Z. 1'118 employer 
may ue tbe publl1bed litalature and 
MSDS u a auide In maJdns tbe 
employar'• det8minaliaa u ta what 
level of pratectlan tbe emp1oyar believes 
11 apprapnate far bumdou eubltance• 
ad healtb buarcla for wbida tben la ao 
penntaible expa111nt limit or pablilbeci 
expoaare limit. 

(3) PenonoJ protM:live equiplllent 
11eJllClion. (i) Personal protective 
equiplDellt (PPE) abal1 be aeJec:ted and 
uaed wbicb will protect emploJeel froJll 
the bazud8 ad potential hazard8 t,I 
are likely to encounter u identified' 
durina Ille lite cbancterlaUan ' 
lllaly1il. 
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(iiJ'*-81......_ .... , -........ ...u ........ .. ·••I ••wal .. pe' ._. 
........... fll. ........... lbe ....................... .,_. .... ..... .,. ............ 
........ ad lbthSealaaadpotmllal 
....... ldnttfleclal ........ 

(UQ falilift pnuuN lelf<GllUiald 
lnaddllt .ppuallll. ar paaltlft 
...................... -..1ppec1 
wttla ....... air aapplr, ...... be ..... 
..... dlemial expwaae lnU ...-. 
will create• nbatatlal paalbllltJ of 
immedia• deatll. ................ 
illuu ·~· ar lmp8ir dm abllla, ta ...,.. 
(ITJTo~cJaamfal 

prablClive IUill (pratec:llcm eqainlent ta 
Leve.1Ap1a' llma .... m t1dln 
Appadix BJ .................. ..... 
where lkln • ...,.tlala ........ . 
••-ma1-it In a lllbltandal 
pombllltf oltmm.ttate dealll. 
immediate -.a. illllea • lntm7· or 
impmrdlaallililr•-... 

(v)'Dl9&1 .. hf1& , ... ,......_.., 
PP! .................. ..... 
additioaal bdia tie••• 
c:mrl1!1msbwRiw• lbatlaa9ultl 
~-, ., ........ 
employee expowl9I below penni..tbla 
expama lladta m1Mwe+ .. _,_.. lnela'-h•••-....... ... ............. , .. .. 
pidamaar.r a clPBuu h' •) 

Niii ..... ,.......... ;' ·-..... r P "•-.11e11 ........ 
1M' tr' ....... 'W 
........... t11 I II wMIMI 
._.. .. h. I • 1 ..... ,rn 
-L~~!_m •llpc' Uuee:; 's rt __ ............... ~ .... 
reqainmm• of 21 CPR Pelt._ 
S-.-L_.. ... ,.,., •11111111cllll*m-11 
IF' !IWl 11111111 I gptw. . 

(f) Tolallp J ,._ ' 7; m 
prot&tin .WIS. (l) Tata11J-
enw1 I, ......... ...... _..,_,,_ ... ,........._.. 
wldcla ..... , ......... ... 
c:baa•m:lw1lcmaad _.,... 

(U) Tatallp:enapAlatllll 111lt1 Uall 
be-..W.efm ; 0 

............ air 
Pl (Sic A;r Ir A fan •t 
mdlad ..... .., ...... ta naluate this,....,...., 

(UQ Taa.llp«JnP"••*'I _.. lball 
be capable of prmmtbll IDwanl tClt pa 
leabp ai ... dauG.I peramt, (See 
Appen*x A far a tat metbod wbicb 
mar be ued ta evalutl tbla 
reqllinmecLI 

(51 hnollaJ pl'Olllt:liR equipaulnt 
fPPEJ Plflll'llllL A written penlOllAl 
protec:llve ecp"pm•t prClll8l7o wldc:la ii P"' of the em.-,W1 ufltr and llealtb 
propam nqaired In panpaph (b) af 

(i)Wbea-a.._ ........ 
portion al tit.a at&. 

(ii) Wla8c Glllbllllmnl8 oda lban 
those piwwiouJr jidenti6ed ... b.ma 
handW. 

(ill) Whllll • cHB'9Nat type al 
opcratim la icillated (IC- draa CIJl8llll 
81 crppoaed ta ........... u ~ 

{IYI Wbea amp.,_ uw b!llldllq 
leakiq druml • aaBtlblll'lar warkin 
In areu willl obwn. liqal 
contamicatrm (e. ... a ipill ar lqoon) • 

(f) Mtlllillrifr of hig/t-mli employee 
After the actul deu-ap plla11 af any 
buudaas wnte openticm commence 
for example. wben IOiL nrface water 
coataml ant aumtd or dlatmbed: thr 
emplaJU lllulll mcmilDr dlDle emplaye 
likelr to baYe the ldpe.t apallln9 to 
bumdau mbstucea and bealtb 
buarda Ulcely ta be prtHllt above 
penmuable axpo11n llmita ar publish· 
expo1me Inell bf 1111111 personal 
sampU'll fnqaeadr eaauab ta 
c:bmaGtelllll amplapa exponna, II tt 
empt.,,... Ubly ta bave tbe ldabe•t 
u:polW6 ... ow. permiaiblit apuu! 
limlll ar pabllUecl axponnr.bmit& the 
montt.adaa sbaJl ccmttmle to da\erminl all.....,_ llblr to be dine thoar 
UmllL Tim.,.,....., ..... 
repnlftlalift eempl•111 .....-m by 
docummtlq tll&t dm emplapm and 
dsmmmla .._for 1IUlllitmtq are 
bued m dll mtmia 1talllllabave. ,... .................. ........ 
•m: I ,_ ................. LI I 11• =----11r: a al 1.4.,tbir 

(1) Al}1amllfiwl PA+ - 1orw 
sltallde:elapmdl ;' •• ,.... 
wbida 19 part flldllC cql ;w'• _,.,. 
..... .............. _ raqalNd_ 
parqrapla (b) al .... 8IClla-. tobdonr 
em.-,... ....... ......._ 81111 
1ubc:aatractan (or tbelraepc 11•tatiY1 
actuallJ enppd in ....... Wlllte 
operations of the nataaw. lnal aml 
depea of expcwii19 llbl, - • ..mt Cl 
part1clpatioa In IUC:la llamd- wuti 
operations. !mp...,,._ conll'lletan ar 
1ubcoatrac:tan warldq oat8ide of the 
opentiom part of a lite ue not cover 
by tlli8 1tandud. 

(j) Handlina drmm 1111d containen
(1) General. (i) Huardolll AbltaDc:a 
ind contamlllated 1aill. llqaidl. and 
other relidae1 lball be bandlld. 
tranaponed. labeled. and dlspaaed of 
accordance with this parqrapb. 

(ii) Drwu and c:cmtaiaera ued dun 
the dean-11p 1ball meet the appropna 
DOT, OSHA. and EPA resuJatiom for 
the wastes that ther contain. 

(iii) When practical. dnuaa and 
conlaican sball be iuplCt8d aad the 
intepty 1ball be U8uied prim to beu 
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capable of being uptly closed. and 
equipped with a tap. Water shall not be 
dipped from containers. 

(iii) Any container used to distribute 
drinkins water shall be clearly marked 
as to the nature of its contents and not 
used for any other purpose. 

(Iv) Where sinale service cups (to be 
used but once) are supplied. both a 
sanitary container for the unused cups 
and a receptacle for disposins of the 
used cups shall be provided. 

(Z) Nonpotable water. (i) Outlets for 
nonpotable water, such as water for 
firefiahtins purposes. shall be Identified 
to indicate clearly that the water is 
unsafe and is not to be used for 
drinkins. washfns, or cooking purposes. 

(ii) There shall be no cross
connection. open or potentiaL between a 
system fumishina potable water and a 
system fumishins nonpotable water. 

(3) Toilet facilities. (i) Toilets shall be 
pro,ided for employees accordiq to the 
follo111oins Table H-120.2. 

facilities for employees ensqed in 
operations where hazardous substances 
may be harmful to employeeL Such 
facilities shall be in near proximity to 
the worksite: in areas where exposures 
are below permissible exposure limits 
and published exposure levels and 
\vhich are under the controls of the 
employer: and shall be so equipped as to 
enable employees to remove hazardous 
substances &om themselves. 

(7) Showers and chanae rooms. When 
hazardous waste clean-up or removal 

. operations commence on a site and the 
duration of the work will require six 
months or sreater time to complete. the 
emplo)·er shall provide showers and 
cha."tle rooms for all employees exposed 
to hazardous substances and health 
hazards invol\-ed in hazardous waste 
clean-up or removal operations. 

(i) Showers shall be provided and 
shall meet the requirements of 29 CFR 
1910.141(d)(3). 

(ii) Chanp rooms sball be provided 
and shall meet the requirements of 29 

TABLE H-120.2.-TOILET FACIUTIES CFR 1910.Hl(e). Chaqe rooms shall 
consist of two separate clump areas 

Numblr or enip1a,.... Mllwnum numblr ol , "' separated by the shower area required 
__________ ...... ____ in paragraph (n)(7)[i) of this section. One 
20 ar ,._ ___ -1 One. 
Mare lllllt 20. ,._. Ona tDlllt-18111 ml one 

l!lan 200. Ullllll per .a 
arnpla ..... 

Men than 200---~ Ona Diil 111111 Md one 
11111111 per 50 
8lllPlcl'lee& 

(ii) Under temporary field conditions. 
pro,isions sha!I be made to a11ure that 
at least one toilet facility is available. 

(iii) Hazardous waste sites not 
pro,ided with a sanitary sewer shall be 
pro\ided with the followins toilet 
facilities unle11 prohibited by local 
codes: 

(A) Chemical toilets: 
(8) Recirculating toilets: 
{CJ Combustion toilets: or 
(DJ Flush toilets. 
{iv) The requirements of this 

parqraph for sanitation facilities shall 
not apply to mobile crews havina 
transportation readily available to 
nearby toilet facilities. 

(v) Doors enterins toilet facilities shall 
be provided with entrance locks 
controlled from inside the facility. 

(4) Food handling. All food service 
facilities and operations for employees 
shall meet the applicable laws. 
ordinances. and resulations of the 
jurisdictions In which they are located. 

(5) Temporary sleepi111 quarta,... 
When.temporary sleeping quarters are 
pro\•ided. they shall be heated. 
ventilated. and llshted. 

(B) Wmhi111 facilities. The employer 
shall provide adequate washins 

chanse area. with an exit leadina off the 
workslte. shall provide employees with 
a clean area where they can remo\-e, 
store, and put on street clothing. The 
second area. with an exit to the 
worksite. shall provide employees with 
an area where they can put on. remove 
and store work clothing and personal 
protective equipmenL . 

(iii) Showers and chanp rooms shall 
be located in areas where exposures are 
below the permissible exposure limits 
and published exposure levelL If this 
cannot be accomplished. then a 
ventilation S)'ltem shall be provided 
that 'M.ill supply air that ls below the 
permisaible exposure limits and 
published exposure levelL 

(Iv) Employers shall auure that 
employees shower at the end of their 
work shift and when leavtns the 
hazardous waste site. 

(o) New technolOIY programs. (t) The 
employer shall de,-elop and Implement 
procedures for the introduction of 
effective new tecbnolCJlfea and 
equipment developed for the Improved 
protection of employees worldns with 
hazardous waste clean-up operationa. 
and the same shall be Implemented as 
part of the site safety and health 
prosram to asaure that employee 
protection ii belq maintained. 

(Z) New technologies. equipment or 
control measures available to the 
industry. such aa the use of foams. 
absorbents. adsorbents. neutralizers. or 
other means to suppreu the level of air 
contaminates while excavattns the site 

or for spill control. shall be evalua1... 
employers or their representatives. Sue •• 
an evaluation shall be done to 
detennine the effectiveness of the new 
methods. materials. or equipment before 
implementins their use on a lal'le scale 
for enhancins employee protection. 
Information and data from 
manufacturen or suppliers may be used 
as part of the employer's evaluation 
effort. Such evaluations shall be made 
available to OSHA upon requesL 

(p) Certain Operations Conducted 
Under the Resource Conse1Wtion and 
Ilscovery Act o/ 1tml (RCRA). 
Employers conductins operations at 
treatment. atorqe. and disposal [TSD) 
facilities specified in parqraph [a)(l)(iv) 
of this section not exempted by 
parqraph (a)(Z)(iii) of this section shall 
provide and implement the propama 
spec:ifled In tbla parqraph. 

(1) Safety and health pqram. The 
employer shall develop and implement a 
written safety and health prosram for 
employees involved In hazardous waste 
operaUona that shall be available for 
inspection by employees. their 
representatives and OSHA personnel. 
The program shall be designed to 
identify, evaluate and control safety aru' 
health hazards in their facilities for ' 
purpose of employee protection. to 
provide for eauqency response~ 
the requirements of parqraph (p)(8) of 
this section and to address as 
appropriate site analysis, engineerins 
controls. maximum exposure limits, 
hazardous waste handlins procedures 
and uses of new technologies. 

(Z) Hazard communication program. 
The employer shall implement a hazard 
communication prosram meetins the 
requirements of 29 CFR 1910.1200 as part 
of the employer's safety and Prosram-

Note to 1111.UD.-Tbe exemption for 
baza.-dou waste provided in I 1910.1200 ii 
applicable to tllil 118CUon. 

(3) Medical surveillance proaram. The 
employer shall develop and implement a 
medical surveillance program meetins 
the requirements of paragraph (Q of this 
section. 

(4) Decontamination program. ?he 
employer shall develop and Implement a 
decontamination procedure meetiq the 
requirements of parqraph (k.) of this 
section. 

(5) New technology proaram. The 
employer shall develop and implement 
proct:dures meetins the requirements of 
paragraph (o) of this section for 
lntroduc:lq new ud innovative 
equipment into the worlcpla~ 

(B) Material handli111 program. ,., 
employees will be handling drums o. 
containers. the employer shall develop 
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exempt from the nqairemata of 
parqrapla (p)(B) II they pravide an 
emllp!ICJ action plan complyina with 
I tllUll{a) of tlda part. 

(U) Blementa of an tune1Jflllt:1 
rupo,,.. plan. The employer 1ball 
develop 1111 8JD1111811CY re1po111e plaa for 
emerpactes wblcb 1ball addrn1. •• a 
minimum. the foUowlna area1 to the 
extent that they an not addn1Hd in 
any 1pecific prosram required ID this 
parqrapb: 

(A) ~eraency pWmiq and 
coordination with outlide parties. 

(BJ Personnel role1. lines of authority. 
and communication. 

(CJ Emerpnc:y recopltion and 
prevention. 

(D) Safe distances and placn of 
refqe. 

(E) Site 1ecurity and controL 
(F) Evacuation routes and proc:edulft. 
(C) Decontamination prac:edurn. 
(H) Emergency medical treatment and 

lint aad. 
(Q Emeqeaq alertina aad l'lllJICllll8 

proc:edans. 
en Critique of ntspame ud follow-up. 
(IC) PPB ud eampm:J eqaipmmL 
(iii) Tnriainf. (A) Trainlq for 

•J:118118DCJ nspaue emp...,... aball be 
completed bdn they am called apon 
to pedama la NU ...,...a.. Sada 
trainiq aball lm:lada tbe ........ of tile 
emeiaencJnspoauplaa. stadard· 
operattnapraaedam tbe .... ...,. .... 
estabUlbecl for tba jab. Iba,...__.. 
pratectln eqaip111Nt tD be wma ad 
pmwduaw for ............ ..., 
illl:lcbm ... 

& I Uo::•l:AD......,.....&mtnta .u......,_ ................ .. 
rmpl ;a ...._.._ .. .._IDaw ......... n r ,_._.,,.,. ,_ 
w!lo.._1 J !HlltJtD-..a 
• a J111taw11i111U111111.,.ihl.md 
allodllrcnr'11-..:...,1m...,...1a 
u•m a DJ' ........... ....... 
• ..._ ............ • ••dlatm 
... ,. , ......... litaal?mautl llld .... 
tiler ... lmlllll:tld!a dlatca. to
tlle fal1r INPmd _,..,,... aad aot altllmpl 
caanl Wlliltlw larwldda...., ... aat 
ttmallCL 

Fz ;tiim n-Aa..,.,.. ..... llllDl ln!D 
all......,.. ........ .,....11 amnp==r••..__. .. ..._.for 
uoutlid9fullr-llUad • a »..,..... 
team .......................... ,......_ 
all.....,._ .,...,CllllD8 ...... ......... 
Bnt. llaw ealllc:lat--lnillial to 
recoplDtbata 1 a ~' ......
sllatlaa allta ad Iller .... beea 
lmtrm:llld ID call die --bid Dllllide fallJ· 
traamd en U DJ" lllpaDl8 team for ........... 

(B) Bmplayee member'I of TSO facility 
ellUll'll8llCV reapome orpnizatiou 1ball 
be trained to a level of c:ampetence ID 
the recapitioa of bealtb ud lllfetJ 

huardl to pratect lb r 1alwa _...._ 
employees. 'l1dl ~ct inclade traill&nl 
in the methods med to mrnimjy tbe-riak 
from ufety and b.ealtb baardc in tbe 
1afe 1118 of coatrol equipm•t: ID the 
1elecdon ud use of appropriate 
penonal protective equipment: ID the 
safe operatins procedurea to be U1ed at 
the incideat acene: in the tecbnicau- of 
coordination witb atb.er employea ta 
mjnlmize rim ID. the appropnate 
re1ponu to over expoawe from health 
huuds or injury to tbemselv11 and 
otber employeec and ID the ncopution 
of 1ubseqUlllt l)'lllptoms wbicb may 
result from over expo111r11. 

(CJ ne employer •ball certify tbat 
eacb cavered employee bu attended 
and 1ucceafull1 campleted the training 
required ill parqrapb (p)(l)(Ui) of this 
·~or lb.all certify the emp1Qee'1 
competeaq at least yearly: 'l1ul method 
Uled to demautrate COllqleteacy for 
cerdficatioD of lniDill8 lhall be 
rec:arded and maiDtaiaed bf the 
emplapr. 

(ITI Plv»NI •1 for /tmrdliJll 
._...,.--...(A) Ill addillml to 
the"'• 2 ....... etll8lpllCf ..,aue 
plea ...... Ill puqrapb (p)(l)PI) of 
this ........... fallowiq elemenM lhall 
be iDdadedlar....-u:Y 111....
plul-tDlballadtbal tbllf do.lllll 
repeat.., ......... lkna....,. 
c:onMilwltadla ... ., .. ,_. 
plu: .... ·. 

(IJ Silll lllp .. , ............. . 
Pl" ... , 1 ••rc••Ma• ...... · 

(1) Ptumdww bnpcallua laaldatm 
to local.ata. _..,_....aw• Wttal ....,.,.., . . . . . ... 

(BJ,,.. iii14'111, ·-pllnb.ll 
beaampa..W.adlallipatmdwllll11lti 
dlmts. BleaM•wa CJ .. 
respameplam of local, .......... 
federal ...... 

(C)'l1le llllelPllCYNlpaaHPlan 
aball be teheanted reaaJarlJ u part of 
the overall lrailliq prapam for lite 
operadou. 

(DJ 1'he 1lte emerpm:y nt1J101118 plan 
lhall be nmewed periodlcallf and. u 
nece11117, be amnded to keep It 
cunent with new or ch•....,, 1ite 
canditicml or information. 

(E) Aa employee alarm 1yatem Uall 
be imtaW ID accarduce with 29 CFR 
1910.115 ID notify employeel of an 
elllUIJellCY 1ituation: to 1top wark 
activitlel if nec:n1uy: to lower 
backpoulul noise in mdar to lpeed 
cammunicatlan: and to be&iD emeraency 
procedmn. 

(F) BaHd upon the lnfanaaliall 
available at time of the emapllCJ. the 
employer lball evaluate the incident and 
the lite respome capabWU.. ad 
proc:eecl wttb the appiapriate 1tapa to 
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implement the site emersency response 
plan. • 

(q) Emerqency responsa to Jrazardou• 
substance releases. 'l'bis parqrapb 
covers employers whose employees are 
ensa1ed In emergency response DO 
matter where It occur1 except that It 
does not cover employees ensased In 
operations specified in parapaphs 
(a)(l)(l) throqb (a)(l){lv) of this section. 
Those emel'lency response 
orsanizations who have developed and 
implemented Prosnur"-' equivalent to ~ 
this paragraph for baadliq releaaes of 
hazardou substances pursuant to 
section 303 of the Superfund 
Amendments and Reauthorization Act 
of 1888 (Emergency Plannlns and 
Community Right-to-know Act of 1988. 
42 U.S.C. 11003) shall be deemed to IMJve 
met the requirements of this _paralP'llpb. 

(1) Emerpncy response plan. An 
emeqeacy response plan shall be 
developed and implemented to handle 
anUcipated emersencles prior to the 
COClDlencement of emmaency response 
operations. The plan shall be In writing 
and available for Inspection and copylns 
by employees. their representatives and 
OSHA personnel Employers who will 
evacuate their employees &om the 
workplace when an eme1'89ncy occura.. 
and who do not permit any of their 
employees to aasist In handlins the 
emersency, are exempt from the 
requirements of this parqrapb If they 
provide an emergency action plan In 
accordance with I 191D.38(a) of this 
part. 

(2) Elements of an emergency 
nspoMe plan. 11le employer shall 
develop an emerpncy response plan for 
emersencies which shall address, as a 
mi!limum. the followlns to the extent 
that they are not addressed elsewhere: 

(i) Pre-emel'lency planning and _ 
coordination with outside parties. 

(Ii) Personnel roln. lines of authority. 
training. and communication. 

(Ill) Emersency recopition and 
prevention. 

(iv) Safe distances and places of 
refuge. 

(v) Site security and control 
(vi) Evacuation routes and procedures. 
(vii) Decontamination. 
(viii) Emersenc:y medical treatment 

and first aid. 
(ix) Emerpncy alerttns and response 

procedures. 
(x) Critique of response and follow-up. 
(xi) PPE and emersenc:y equipmenL 
(xii) Emel'lency response 

orsanizations may use the local 
emel'ltncy response plan or the state 
emersency response plan or both. as 
part of their em81'89Dcy response plan ta 
avoid duplication. Those items of the 
emel'ltncy response plan that are beina 

properly addressed by the SARA Title 
m plans may be substituted into their 
emersency plan or otherwise kept 
topther for the employer and 
employee's use. 

(3) ProciJdurea for Jrandlinq 
emergency ruponae. (iJ The senior 

. emersency response official respondiDB 
to an emel'lency shall become the 
individual in charae of a site-specific 
Incident Command System (ICSJ. All 
emerseacy responders and their 
communications shall be coordinated 
and controlled throqh the individual In 
charae of the ICS assisted by the senior 
omcial present for each employer. 

Nota ID (q)(ll)(l).-The "leaiar omdal"' at 
an emerpnc:y ntapome ia the most Hllior 
official OD the 11ta wbo .bu the Nspomibilit, 
for coatrollinl the operations at the lite. 
lnllially it II the senior ofticer oa the ftnt-due 
piece of respondins emerpnc:y apparatus ID 
arrive on the lncklin.t 1CeDe. Al more RDior 
officen anive (Le- battalion cllief. fire chief. 
state law eafolameat of&dai. lite 
coordinator, etc.) the positiaa II paaed a.p 
the line of eutbortt, which bu been 
pNviously established: -

(ii) The Individual in chal'8e of the ICS 
shall identify. to the extent possible, all 
bazardoussubatancesorconditions 
present and shall address u appropriate 
site analysis. use of enslneering 
controls. maximum exposure limits, 
hazardous substance belldliq 
procedures. and use of any new 
technolosies. 

(iii) Based on the hazardous 
substances and/ or conditions presenL 
the individual in chaqe of the ICS shall 
implement appropriate emezaenc:y 
operations. and assure that the personal 
protective equipment worn is 
appropriate for the hazards to be 
encountered. However, personal 
protecti\-e equipment shall meeL at a 
minimum. the criteria contained in 29 
CFR 1910.156(e) when worn while 
perfonnins fire ligbtins operations 
beyond the Incipient stqe for aay 
incident or site. 

(iv) Employees enppd in emerseacy 
response and exposed to hazardous 

. substances presentlns an Inhalation -
hazard or potential inhalation hazard 
shall wear positive pre11ure self· 
contained breathlna apparatus while -
engqed In eme11ency response. until 
such time that the Individual in charae 
of the ICS determines tbroqb the use of 
air monitorlna that a decreased level of 
respiratory protection will not result in 
hazardous exposures to employees. 

(vJ The individual la cb81'1e of the ICS 
shall Umlt the number of emersency 
response personnel at the emersency 
site. In those areas of potential or actual 

· exposure to incident or site hazards. to 
those who are actively performiag 

emel'lency operations. However. 
operations in hazardous areas shall k. 
performed usiq the buddy system in 
sroupa of two or more. 

(,,.i) Back-up personnel shall stand by 
with equipment ready to provide 
usiatance or rescue. Advance rarst aid 
support personnel, as a minimum. shall 
also stand by with medical equipment 
and transportation capability. 

(vii) The Individual in chal'le of the 
ICS shall desisnate a safety official. who 
is lcnowlecfsable In the operations beinl 
implemented at the emel'lency response 
site. with specific responsibility to 
identify and evaluate hazards and to 

· provide direction with respect to the 
safety of operations for the emersency 
at hand. 

(viii) When activities are jucfsed by 
the safety official to be an IDUi 
condition end/or to involve an imminent 
danpr condition. the safety official · 
shall have the authority to alter. 
suspend. or terminate those activities. 
The safety official shall immediately· 
inform the individual in chars• of the 
ICS of any actions needed to be taken to 
correct these hazards at an emel'lency 
scene. 

(ix) After emersency operations have 
terminated. the individual in charae of 
the ICS shall Implement appropriate 
decontamination procedures. 

(x) When deemed necessary for 
meeting the tasks at hand. approved 
self-contained compressed air breathiq 
apparatus may be used with approved 
cylinders from other approved self. 
contained compre1&ed air breathins 
apparatu provided that such cylinders 
are of the same capacity and pressure 
ratiq. All compressed air cylinders 
used with self-contained breathifts 
apparatus shall meet U.S. Department of 
Transportation and National Institute 
for OccupaUonal Safety and Health 
criteria. 

(4) Skilled support personnel. 
PersonneL not necesaarily an employer's 
own employees. who are skilled in the 
operaUon of certain equipment. such as 
mechanized earth movl111 or cfiainl 
equipment or crane and hoislins 
equipment. and who are needed 
temporarily to perform immediate 
emel'lency support work that cannot 
reasonably be perfonned in a timely 
fashion by an employer's own 
employees. and who will be or may be 
exposed to the hazards at an emerseacy 
response scene. are not required to meet 
the trainlns required In this paragraph 
for the employer's regular employees. 
However. these personnel shall be given 
an initial brier1111 at the site pllor to · 
their participation in any emersenc:y 
response. 1be initial briefins shall -
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include inatnactian in the wearing of 
appropriate penonal protective 
equipment. what chemical hazards are 
involved, and what duties ue lo be 
performed. All other appropriate aal'ety 
and health precautions provided lo the 
employer's own employees shall be used 
to assure the safety and heallh of these 
personnel. 

(5) Specialist employees. Employees 
who. in the coune of their felUlar fob 
duties. work with and are trained In the 
hazarda of specific hazardou 
aubatancn, and who will be called upon 
to provide technical advice or 
auiatance at a hazanloua substance 
nleue incident lo the individual in 
cbarp. shall receive trainins or 
demonatrate competency in the area of 
their epeciallzatioa anaually. 

(8) Traini1111- Trainiq shall be based 
on the duties and fuactlon to be 
performed by each responder of llD 
emerpnc:y rnponae orpnization. The 
aJdll aad knowledge levela required for 
all new 1e1ponden. those hired after the 
effective date of this standard. aball be 
conveyed to them throqb tralaiq 
before they are permitted to take part in 
actual emerpncy operatioal on aa 
inddent. Employees who participate. or 
are expected to participate, in 
emergency l"ft&!Ome. abaU be aiven 
lralning in accordance with the 
followiq parqraphs: · 

(Q Finl raponderawa,.nea leveL 
F"snt responders at the awarenesa level 
are individuals who ue lilcely to witnesa 
or discover a hazardous acabatance 
release and who have been trained lo 
initiate an emergency rnpoase 
sequence by notifying the proper 
authorities of the releue. 1bey would 
take no further action beyond notifying 
the authorities of the releue. Flnt 
reapondert at the awarene91 level ahall 
have suff'acient training or have had 
sufficient experience to objectively 
demonstrate competency ia the 
followtna area: 

(A) An mtderatancllq of what 
buardoua materiala ere. and the mks 
uaoclated with them in an lacidenL 

(B) An undarstandinl of the potential 
outcomes aaaociated with an emergency 
created when huardoua material• are 
presenL 

(CJ The ability to rec:agnize the 
pruenc:e of hazardoua material.a in an 
emergency. 

(DJ The ability lo identify the 
hazardoua materials, if possible. 

(EJ An uaclentanding of the role of the 
Rnt responder awareness Individual in 
l&e employer's emergency response plu 
iadwliaa sire HCUrtty and control aa.d 
the U.S. 'Department of Transportation'• 
Emerpncy Respoaae Guidebook. 

(FJ The ability to realize the need far 
additional resoW'C811. and to make 
appropriate notifications to the 
communication center. 

(ii) First responder operations level 
First re1poadert at the operations level 
are individuals who respond to releases 
or potential relea1ea of hazardous 
substances aa part of the initial 
response to the site for the purpose of 
protecting nearby persona. property, or 
the environment from the effects of the 
release. They are trained to respond In a 
defenaive fashion without actually 
tryiq lo stop the release. Their function 
ii to contain the release &om a safe 
distance, keep It from spreading. and 
prevent exposures. F"mt responders at 
the operational level shall have receive4 
at least eisht hours of trafa.ina or have 
had IUfficient experience to objectively 
demonstrate competency in the 
following areas in addition to thotie 
listed for the awarenesa level and lhe 
employer shall so certify: 

(A) Knowledae of the baaic bazard 
and risk asaeament techniques. 

(BJ Know how to select and use 
proper penoul protective equipment 
provided to the first responder 
operational level 

(CJ An understanding of basic 
hazazdous materials terms. 

(D) Know bow to perform basic 
caatroL coataiament and/pr 
confinemeat operations within the 
capabiliUea of the resources and 
peraoaal protective equipment available 
with their uniL 

(E) Know how to implement basic 
decontamination procedures. 

(F) An understanding of the relevant 
standard operating procedures and 
termination procedures. 

(iii) HazardOU$ materials technician. 
Hazardous materials lechniciana are 
indivicluala who respond to releases or 
potential releases for the purpoae of 
stopping the releue. They assume a 
more agreuive role than a fint • 
responder at the operatiou level ia that 
they will approach the point of release 
in order to plus. patch or otherwise stop 
the release of a hazardous substance. 
Hazardous materials technicians shall 
have received at leut 24 houn of 
trainiq equal lo the first responder 
operations level and in addilioa have 
competency in the followin& area and 
the employer shall so certify: 

(A) Know how to implement the 
employer's emeqrency reaponae plan. 

(BJ Know the classification. 
idenlificalioa and verification of known 
and unknown materials by uaiq field 
survey instrumenta and eqwpmenL 

(CJ Be able to function within an 
aasiped role in the Incident Commaad 
System. 

(D) Know how to select and use . 
proper specialized chemical personal 
protective equipment provided to the 
hazardous materials technician. 

(E) Understand hazard and risk 
assessment techniques. 

(F) Be able to perfonn advance 
control containment. and/or 
confinement operations wflhin the 
capabilities or the resources and 
personal protective equipment available 
with the unit. 

(CJ Understand and implement 
decontamination procedures. 

(H) Understand temination 
procedures. 

(1) Undentand batic chemical and 
toxicolop:al terminology and behavior. 

(iv) Hazardous materials specialist. 
Hazardous materials specialists are 
individuals who respond with and 
provide support to hazardous materials 
technicians. Their duties parallel thoae 
of the hazardous materials techniclaa. ' 
however, those duties requin a more 
directed or specific knowledge of the · 
various substances they may be called 
upon lo contain. The hazardous 
materiale apedaUst would also act as . 
the site liaison wHb PedenL atate, local 
and other pemment authorities in 
regards to site activities. Hazardous 
materials speciallata shall have received 
at leut Z4 hours of traininl equal to the 
technician lever and in addition have · 
competency in the followfnl areas and 
the employer shall so certify: · 

(A) Know how to implement the local 
emeqrency response plan. 

(BJ Understand claasffication. 
identification and veri6cation af kDoWn 
and unknown materials by uain8 
advanced survey lnstrumeata and 
equipmenL 

(CJ Know of the state emerseacy 
r11po111e plan. 

(DJ Be able to select and use proper 
specialized chemical personal protective 
equipment provided to the hazardoua · 
materials specialist. 

(EJ Understand in-depth hazard and 
risk teclutiquea. 

(F) Be able to perform apeciahzed 
controL containmeaL and/or 
confinement operationa within the 
capabilities of the resources and 
personal pmtective equipment 
available. 

(CJ Be able to determine and 
implement decontamination procedures. 

(HJ Have the ability to develop a site 
safety and cantrol plan. 

(I) Understand chemical. radiolasical 
and toxicolasical tenniaology and 
behavior. , 

M On SC#Jne incident C0111mander. 
Incident commanders. who will assume 
control of the incident teene beyond the 
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cau ahall lhe1 be leaa than: (A)•lhree 
iJlcba water pup: and (B)• IWO Inches 
Wiler pap. 1he ltlldlq lail pretlUN (CJ 
1haU be no lesl dwa 80 perc:aal of Iha lat 
preuun (B): Le.. the preuure drap abaU aol 
itxceecl 20 perc:enl of die teal preaant (BJ. 

t.1.5 lallate die llllt aatll the Pl9llUl9 
wide II eqa.al to preuure (A). lbe pre-tell 
expamlon 111it pnuure. Allow al leHI one 
mmute ID &ll oul tbe wrinldee In the ellit. 
Releaee 1uffidenl air lo reduce the 1llil 
preHUn to preuure (B). lhe 1ult test 
preuure. BeaiD tim1Dg. At tha end of three 
mla11111. recmd the 11111 pr1111are •• preume 
(CJ. lhe eadinl 1ul1 preuunt. The clilfereace 
belWeell tbe 1U111111 pre11are and Ille endins 
nit lftt preuure [JM:) lhall be defined a• 
Iha 11111 pNll1ll'e drop. 

8.1.8 U Iha 1111.t preuure drop II mora lhaa 
zo pen:eat of the nil tell preuure (BJ durlaa 
Iba lbreHaimala lalt period. the nit fai1a lite 
last and aball be removed. &om MrVlce. 

7.o-Retelt Ptoaed11nt 
7.1 u tbe IUit faila the lalt check for leab 

by lnflatilla the lllit to pNllUl9 (Al and 
brualaiq or wtptaa the mlire 1uil (Jnc:ludlaa 
1111m. cloeua.. lealplbtl. alcwe-tcHleeve 
jolnll. etc.) wit.la e mild IOBp and walllr 
IOlution. Om.v. the 11111 for tbe fmmelicm Of 
IOIP bubbla. whicb II an ladic:alioa of a 
leak. Repair all ldeatlfted leaU. 

7.Z Retnt lbe TED' 11111 ea oadiaed. la T•t 
procedure u. 

a.o-Report 
8.1 Eac:ll TECP nit lalted by Ibis practice 

1ball have tha followfq lllfoi:matlcm 
recorded: 

a.u Unique ldeati&eatiaa number. 
JdentifJial brand aame. date of pun:ba ... 
material of comtrudiaa. and lllllqae &t 
feature&. ..,.. lpecial breatldq apparatu. 

LU l1ae ac:tuel Yelllll for lelt J11eA11N1 
IAJ. IBJ. and (CJ dall be recorded alo111 wltb 
lhe specific obaenatioa limAIL U the mdlq 
pnlllWt (C) .. - dlu 80 peramt of tile ... , 
preuun {B). lbe Rit lbal1 be iclatl8ed a1 
failiaa the tat. Wbea pouible. lbe lpecillc 
leak localicm lball be Ldeatlfled bl tbe lalt 
recordl. lletelt pnuaN data aball be 
recorded u ea edditiaaal lalt. 

8.1.3 ne IOUl'C8 of the teal epparalUI llled 
abaU be Jdeatllied u.d Ille ..Wllvlty of the 
preuare Pllll abaU be recorded. 

8.1A Reconll llaall be kept for •cb 
pranre tell enn if repaln en beina made 
•• tha lalt location. 

Caution 

Vleually llllpec:t ell puta of tile hit to be 
nnt they ... polltioMd comctly end 
aecured tightly befant Jl1lltiD8 tbe IAlh beck 
Into service. Special care lhould be taken to 
examine each exhaut n1ve to make nre It 
II aot blocked. 

Care llhould also be exerdlecl 10 auunt 
lhet lhe inllde and oalllde of tbe lalt II 
completely dry befose 1111 pul lato 1tanp. 

B. Totally-ent:apau/aUna chemit:al protM:tiwl 
auiC qualitative leak lftl 

1.o-8c:ope 
1.1 Tbla practice Hmi~uelltatively lelta 

... tiaht totally-enc:aP1ul•tin8 chemical 
protective llllt inle&nty by deteclina mwud 
leakage ot •mmaaia vapor. Since no 
mocbficabona are made to the 111it to cany 

out ~ .. tat. the reswtl Cram tlu1 practice 
provide a reallllic tut for the iategnty of the 
e11tn1 1uit. 

U Re1i1tance of the IUit materials IO 
permeal!oa. penelr.ICIOD. and dqredalion II 
Doi determilled by tbil tell method. ASTM 
Seat metbodl are avellable to tat 1111t 
maleriala for !hue cbancten1bca and lbe 
tnta are uauaU, conducted by lbe 
menufac:tunrs of tbe 111ita. 

z.&).-Deflllition ar lenlll 
Z.t "Tolally-encopaulaled chemn:ol 

prallletive 1wc {T£CP •uit} mean1 a full body 
garment which is coutructed of pzolective 
dolhing malenats. caver1 tbe wearer's tana. 
head. arma. lep and respiralOr: mey cover 
the wearer'• banda and feel with tighllJ 
attached alovea and booca; completely 
enc:lOlll the wearer and re1pntor by lllelf 
or la combination wub the wearer'• gloves. 
andboota. 

z.2 °'Protscllve clotJtina material" meam 
uy malerial or combimncm of maleliela 
uled In an Item of dotbiq for lhe purpoae of 
llolatiq parts of the body &am direct contact 
with a palelltielly lumnlau liquid or 
IUIOUI che•lc:al&-

z.3 "Cal llsht•meam. far tile parpoee of 
dlia tell malbod. lhe limited flow of a pa 
under preuura from tbe inside of a TECP aull 
to elmosphere at a prncrlbed preuure and 
lime iaterveL 

U "lntnlaion C.ff«:i1111t'" 11118111 a DlllDber 
expreu1aa tbe lavel of protection pravlded br 
a pa tiaht totally-em:ap1ulatin& cbemlcal 
protective 1uit. The lntrllllaa coeflicleat II 
cak:Weted by dMdill& the lelt room 
cballeaae apat coac:ea.tratiDll by the . 
com:enlrallall ol c:halle1119 qent found inaide 
the lalL The accaracy of the iDlnllto11 
meflicieat II dependent on lhe challeaae 
eaent maaitorin8 methodl. 1'11e lerpr the 
latrlllloa coeffideal the sruter tbe prolectloa 
provided by lhe 1ECP lllit. 

S 0--Smmnary of recommended pncdce 
U '11ae volume of COllCllllrated aqueoaa 

ammoala tol111ion [ammonia hydroxide 
NH.OH) nquJred to paerate tbe lell 
•tmolpbere ia detenDiDed UliD8 tile 
dlrectlou outlilled in 8.1. The 11111 la domlecl 
by a penoa weuiq tbe appropriate 
NlplratorJ equlpmelll (either a po1itive 
preaure 11lf-c:cmtaiaed blealhin& apperatua 
ar a po1itive prelllll'e 111pplied air re1pirator) 
and warn wide Ille encloled tell room. 11le 
coacealraled aqueo111 ammonie IOlution la 
lekea by tbe 1uiled illdividaal lnlO the Int 
room end poarad illlO u OJ1e11 pJa1tic pa. A 
~ute ewporatiOll period la oblllllYed 
before tbe tell room cmtem1lntiu II 
meuured. 1111D1 a lligb rup ammallla lesqdl 
of 1tain detector tube. When tbe llJlllllDllia. 
,,apor reach• a com:eatratilm of betwema 
tDDO and 121111 ppm. the eulled ladl.viclul 
alartl a standardized exerdle protoeal to 
a1re11 and Dex lbe 111it. Alter tllia protocol 11 
completed. the lelt room caacentrallon 18 
measured qain. The llliled individual exits 
tbe test room end hil 1taad-by penon 
me11uret1 die IDUllllaia coacenlnltion inside 
the suit uslaa a low raqe BJlllllOnia lmqda of 
1tela de1eetor tube or other more HlllllMI 
IUlllllODla detector. A 1tand-by person ii 
required IO obtarve lhe tnt mdlvaclual duriD8 
the 1e1t procedllft: aid the pe- in doaalq 
and doffina the TECP allit: and momtor the 

1u1l mtenor. The ln~on coelfiaent of the 
awt can be calculated by diviq the average 
teat area c:onc:enlntloa by the mterior 111it 
cancentralion. A colorimetnc ammonia 
indicator 1trip of bramaphenol bltie or 
equivalent II placed on lha lrunde of the 1u1t 
face piece lem so tbat the 111iled 1ndlvtduel ta 
able to detect a color c:hanse and know If the 
•ult has a sipaftc:enl leak. If a color cha111e is 
obaervecl the Individual llhall leave the lest 
room immediately. 

4.o-Reqllired 1Uppli11 
u A tupply of concenlrlled equeou (58 

pen:enl ammoai11111 bydroxide by weight). 
U A supply of bromopbenol/blue 

llldicatina paper or eqwvalenL uultive to 1-
10 ppm ammonia or pater over a cwo
aunute period of uposure. l,pH 3.0 (yellow) IO 
pH t.6 (blue)I 

4.3 A 111pply of biah flD8I fO.,S...10 volume 
perce11t) and low NJ'8I (5-700 ppm) detector 
tubes for ammoale and tbe cam11pondma 
wnplma pump. Men Rlllltive ammoaie 
detecton CUI be aabetlluted for the low range 
detector tubes to impnwe tha 1e111ilivtty of 
tbia praclice. 

4.4 A llballow pla1t1c pam (PVC) at lea1t 
12":tt":1' and e helfplal plutic cantailler 
(PVC) witb tlsbtly doslnl lld. 

t.S A paduated cyUader or other 
wlumelrlc 1111111111'1111 device of et lea1t so 
milliliters In volume with en ea:uracy of at 
leut % 1 milliliters. 
5.D-Safety precauliom 

S.1 ConceDlrllted aqueoua IUlllllDaia.'8-
hydroxide. NH.OH. II e conative wlaWe 
bqwd requirilll I)'& lkia. and raplratory 
protection. 'l1le penon coaducllaa die teat 
abaU sniaw die MSDS for 1queoa ammoaiL 

5.2 Since tbe ntablilhect permillible 
expo1are limll for ammonia 1150 ppm. aaly 
pellOlll wearinlJ I pOlllin preuun Hlf• 
contained breatbill8 appantUI or a positlYe 
preuure 1upp]led air ...,U.tor 1ball be la 
lhe cblllllber. Nunnally Ollly the person 
wearial the 1ota1Jy-eacap1uladq llUit will be 
lmlde the chamber. A ldaatl-by pellCID lhall 
have a positift ,.....an aelf.contalDed 
breatbla& apparatus. or a positive pr11111ft 
sapplied air re1plrator available IO enter the 
teat am Uoald the suited lndivtclual need 
aulltaace. 

5.3 A mathod lo monitor the 111iled 
Individual mut be Ulad dmlna tbil lnL 
Vi1ual contad II the 1impleet but otber 
method• 1111D1 commualcation devices ue 
acceptable. 

u The te11 room llaall be Jarae enoasb to 
allow the exerc:lla protocol to be arried oat 
and then to be venlllated to allow for euy 
exhaU1t ol tbs emmonle leet atmoaphere after 
the tett(I) ere completed. 

s.s lndividuall aball be medically 
screened for the Ull or respiratory protection 
and checked (or allerpn to ammonia befON 
pa.rt1dpaliag ill thil teat procedure. 

...._Teat procedure 
8.1.1 MeallU'I the lest area 10 lhe aeare11 

fool and calculall ill volume la cubic f'eeL 
Muldply the tell area valume by CU 
m11lihten of c:ancantrated aqueour.uunonla 
solution per cubic foot of test area volume to 
determine the appraximale wlume or 
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wark. It should be cautioned that the U.tina 
below doel not lully addreu the performaace 
of the 1peci&c PPE material la relalfoa to the 
l]leCiftc bamdl at IM job Ille. and that PPE 
selection. evalaalfon and re-telectlon II en 
onaolnl pracea antll nffldeat Information 
about ihe laaanl1 ml PPE performaace II 
obtained. · 

Port A. Personal protective equipment II 
divided Into four catesortee bued on the 
dqree of protec:lion afforded. (See Part B of 
this appendix for further explanation of 
Levels A. B. C. and D llazards.) 

LI.tin/ A-To ba selected when tbe 
peatat level of lkla. respiratory, and .,. 
protec:tlon II required. 

'11le followlna C0111titate Level A 
equl)lment: It may be ued u appropriate; 

1. Palirlve pnume. full face.piece self
coatained breatldJll appuall&I (SCBA). or 
poellfve prellUl9 npplied air respirator with 
lllCllpe SCllA. approved by tbe National 
lutitute for Occapalfoaal Safety and Health 
(NIOSH). 

z. Totally-eacapsulating chemlcal-
protec:tMt 11dL 

3. Coveralls.' 
'· Lona underwear.• 
I. Glova. outer, c:bemlc:al-ralltant. 
e.. Glcm.. bmer. chemlc:al-reslltanL 
1. Boots. c:bemical-resiltant. eteel toe and 

lhaak. 
8. ffan:I hat (under suit). I 
I. Dilpouble protac:tift luit. sloves and 

boots (clependlaa oa lllit comtnaclfoa. may · 
be worn over tot8ll~psulatillg suit). 

D. Lne/ B-'l'lae llilb•t level of respiratory 
protec:lioa II DKlllU7 bat a leuer level of 
skin protection II needed. 

'l1le foUowina conatlt11te l.nel B 
equipment: It may ba med H appropriate.. 

I. Pmitive pr1111ue. full-facepiece Hlf
coatalaed breathias apparatus (SCBA), or 
poattive Pl9ll1ll9 sapplied air Nlplrator with 
ncape SCBA (NIOSH appnrved). 

Z. Hooded c:bemJcal.nill8tant clothins 
[overalls and loaa-tleeved ladcet: coveralls; 
oaa or two-piace c:bemical-splub salt: 
dllpouble c:bemlc:al-reslltant overalls). 

3. C.avemlls.. 
4. Glova. outer, chemical-reaistant. 
s. Glov-. laaer. cbemk:al-resistant. 
a. Boots. oua.. claemical-reslatant steel toe 

andlhaak. 
7. Boot~ oater, chemical-resistant 

[dlspouble). 1 

8.Hudbat.• 
.. (Reserved) 
10. Face lhleld. 1 

ID. Ln.J C-'l'lae COllCllltratioa[•) and 
type(1) of alrborae IUbataa.ce[a) II known ud 
the criteria forlllinl air parlfyina respiratOl'I 
are met. 

ne foUowiq constitute Level c 
equipmeat: It may ba ued u appropriatL 

L full.face or half-mask. air parifyiDa 
respiratol'I (NIOSH approved). 

Z. Hooded cbemical-nsistant dotbiaa 
(overalls: two-piece chemlcal-1plash suit; 
disposable c:hemical-rulltant overalls). 

3.CoveraU.. 1 

4. Cloves. outer. c:hemlcal-nei1tanL 

I Oplianal. U 1pplicabJe. 

s. Cloves. faner, cheadcat-resistanL 
e. Boots (outer). chemic:al-railtant steel toe 

and1haak. 1 

7. Boot-coftl'I. outer. cbemical-N1i1tant 
(disposable)•. 

LHardhat. 1 

I. &cape malk.1 
10. Face shield. 1 

JV. /Ar•/ D-A. work uniform afrordlq 
• miaimal protection. used for nulaance 
contamination only. _ 

Tha foUowiq co111llt11te Level D 
equipmeal: It mar ba ued u appropriate: 

1.Coveralll. 
2.Cloves.• 
3. Boot1/1boes, chemlcal-reliltaat 1teel toe 

and1haak. 
4. Boots. oater, chemical-resistant 

(dispoaable). 1 

s. Safety aluee• or chemical splash 
aoa.1a•. 

I. Hardbat. 1 

7. Eac:ape mask.• 
a. Face lhleld. 1 • 
Port B. 1'1le types of hazards for wbicb 

levels A.I. C. and D proteclfon are 
appropnate are delcrlbed below: 

1 Lttvel A-Level A protection llbould ba 
uedwben: 

L 1he hazardous substance has been 
Identified and requlrn the hlahest level of 
proteclfon for •kin. eyes,.ad the respiratorr 
1y1tem based on eithefihe meamed (or 
potential for) hlah concentration of 
atmospheric vapol'l.11181. or putic:ulates; or 
the lite qptralfODI and work functiam 
Involve a hlab potenbal for splub. 
lmmmioa. or exponre to unexpec:led 
vapon.1e111o or particulates of materiela 
that are harmful to akin or capeble of beln8 
absorbed tluoaah the skin; 

z. Substances with a hiBb dearee of hazard 
to the skin are known or napec:led to be 
present. and skin contact II possible: or 

3. Operatiom are belaa c:ondacted la 
confined. poorly venlllated arees. and the 
absence of coadltlo111 requlrlq Level A have 
not yet been determined. 

D. Lnel 11-Level 8 protec:tioa lhoald ba 
usedwbea: 

1. 11ae type ud atmospheric concentration 
of aubstanca heYe been Identified and 
nquile a hlP level of respiratory protection. 
but lea skin protectioD: 

z. Tbe allDOlphere contains las than 11.5 
percent oxypa: or 

3. 1'he preaeace of Incompletely Identified 
vapon or 1aHS II indicated by a dlzect· 
reacliq orpnlc vapor deteclfon illltrument. 
but vapon and PHI are not suspected of 
contalnin& bish levels of c:hemlcala harmful to 
11dn or capeble of beiq absorbed tlirouab the 
akin. 

Nola: Tbia involves atmospheres with mUt 
coac:entratlou af 1pedfic: substance• that 
present severe inhalation hazards and that da 
not represent a severe skin hazard: or that do 
not meet the cnteria for use of airopurlfyma 
respirators. 

m. Lne/ C-tevel c protection 1hould ba 
used when: 

1. 1'he atmospheric contaminaats. Uquld 
apla1b11. or other direct contact wW not 

adversely affecl or be absorbed tluouah any 
exposed lkin: 

z. The types of air coataaunanll have beell 
Identified. c:ancentrabOm meuured. and an 
air-purifying mpirator la available that can 
remove the contaminants: end 

3. All criteria for the use of air-purtfylns 
mplnton are met. 

JV. Lllvel D-Level D prolection 1hould ba 
uled when: 

1. The atmosphere conlalm no known 
hazard; and 

z. Work functloas preclude 1plaahn. 
lmmenloa. or the potential for unexpected 
inhalation of or contact with hazardous level1 
or any chemicals. 

Note: Al 1tated berore. combinalions of 
penonal protective equipment other than 
those dnalbed for Levels A. B. C.1nd D 
protection may be more appropri1le and may 
be used to provide the proper level of 
protection. • 

Al an aad ID selecting suitable cheaucal 
protective clathina. It lhould ba aoted that 
the Nallonal Plre ProtectioJl AuaclaUon II 
developing standards oa cbemlcal protective 
dathlng. 1'heae standards are currently 
uadel'IOilla public l'IYlew prior ta 1doptloa. 
Including: 
NFPA 1991-Standud on Vapol'-Plotec:tive 

Suits for Hazardoaa Qemlcal F.merpndes 
(EPA Level A Protective CothiqJ 

NFPA 1991-Standud oa IJquid Spla1h
Proteclfve Sulll ror Hazardoaa Qemic:al 
Emeqpmcies (EPA Level 8 Protective 
Clothing) · 

NPPA 1893-Standud on IJquld Splash- · 
Protective Suits for Non-emerpncy. Non
Dammable Haarcloa Chemical Situations 
(EPA Level 8 Protective ClothinaJ 
'l1leae 1tandarda would epply 

documentation and perfarmaace 
requirements to the manufacture or chemlc:al 
pratec:tive suits. Oemic:al protectift suits 
meetana these requirements would be 
labelled u compliant with the appropriate 
standard. When these standards ue adopted 
by the Nabonal Fire Protection Aaociatioa. It 
II recmnmended that chemical pnlective 
suits which meet these standards be used. 
Appeadlx c-Compliuce Guidelines 

1. Occupational Safety and Health 
Progrom. Each bazardoua waste 1i1e clean-up 
effort will requlle en occupational safety and 
heallh proaram beaded by the site 
coordinator or the employer'• repn11e11tatlve • 
The purpose or the pftllr&lll will be the 
protec:tlon of employees at the site and will 
be 1n extension of the employer's overall 
sarety and beelth pl'Ofll'8ID. The proaram will 
need to ba developed before work bepas on 
the site and Implemented a1 work prac:eeda 
.. 1tated ID parqraph (b). The proaram II to 
facalat1te coordination and communication of 
1afety and health l11ue1 amona pencmnal 
responsible far the varlaus activaba which 
w1ll 1ake place at the site. It will pnmde lhe 
overall meana for plannill8 and implementlq 
the needed safety and health train.1111 and job 
onentadoa of employees who will be worldn8 
at the site. l'he PJ'OIP'll• w1U provide the 
means for ldenllfJlnl and controlling 
workslte hazards and the means for 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, DC Z0460 

JUL I 2 1989 

OFFICE OF 
SOLID WASTE AND EMEFIGENCV AESPON~ 

OSWER Directive # 9380.3-01 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Puraose 

Treatability Studies Contractor Work Assiqnments 

Henry L. Lonqest II, Director 1J\~, fL_.~-j J ~ 
Off ice of Emerqenc:y and Remedial ~sponse ~Yj"\-
Superfund Branch Chiefs, Reqions I-X 

The purpose of this memo is to ;equire that all future 
remedial and .re~oval work assiqnments involvinq treatability -
studies contain a provision requirinq the contractor to send a 
copy of the treatability study to the Aqency•s Superfund 
Treatability Data Base which is beinq developed by the Office of 
Research and Development (ORD). In addition, you are also 
directed to send a copy of all treatability studies performed to 
date and which are readily available, to this central repository. 

Background 

The Aqency has initiated a treatability study proqram to 
facilitate.the performance of and improve the quality of 
treatability studies performed in support of the superfund 
proqram. The establishment of a Treatability Data Base is an 
important part of this proqram if we are to utilize this 
information to aid in the selection of remedies and the planninq 
of future treatability studies. A centralized repository for 
treatability studies is not currently in place and knowledge 
gained froa treatability studies is not efficiently communicated. 
ORD is developing a repository for the studies to aid us in this 
area. 

This repository will provide information to aid in remedy 
selections on a site-specific basis, improve future planning for 
treatability studies, and further our knowledge of technologies 
on a national basis. It is our intention to minimize Regional 
resources required to maintain the data base in the future by 
requirinq the contractors to assume responsibility for sendinq 
treatability studies to the central repository. The treatability 
studies collected as a result of this effort will ensure that 
information available reflects current Superfund experience. 

I• 
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The treatability study information as well as other pertinent 
technical information, will be available to the Reqions and 
contractors throuqh the Alternative Treatment Technoloqy 
Information Center (ATTIC) in FY 1990. Please contact Mike 
Mastracci at FTS 475-8933 (mail code RD-681 at the U.S. EPA HQ). 

Implementation 

Work assiqnment manaqers and project officers for removal 
and the remedial projects are to include a provision in all future 
work assiqnments requirinq that copies of treatability studies be 
sent to the followinq address: 

Attn: Xen Dostle 
U.S. Environmental Protection Aqency 
superfund Treatability Data Base 
ORD/REEL 
26 w. Martin Luther Kinq Drive 
Cincinnati, Ohio 45268 

The work assiqnment should also require that the 
treatability study report provided to ORD be a separate and 
complete document which is a cam.era-ready master copy. we are 
also collectinq treatability studies retroactively as well. You 
are directed to send copies of all treatability studies that are 
readily available to the address identified above. 

The Aqency is also developinq detailed quidance on planninq 
and performinq treatability studies with the first of these 
planned for distribution in early FY-90. Today's memo will be 
updated in the future to require that contractors comply with 
these quidances as well. Your assistance with the development 
and implementation of this proqram is appreciated. Please 
contact Robin Anderson at !'TS 382-2446 or Scott Maid at 
FTS 382-4671 if you have question or comments on the application 
of this requirement to the remedial or removal proqram. 
respectively. 

cc: OHM Coordinators, Reqions I-X 
ARC ~ject Officers, Reqions I-X 
ER.CS 1'2ojact Officers, Reqion I-X 
REH l'Ztrject Officers (OERR) 
Russ Wyer (OERR/BSCD) 
Tim Fields (OERR/ERD) 
Scott Maid (OERR/ERD) 
Robin Anderson (OERR/HSCD) 
Mike Mastracci (ORD) 
Ken Dostle (ORD) 
Betti Van Epp (OERR/OPM) 
Joseph Lafornara (OERR/ERT) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D C 20460 

OFFICE OF 
SOLID WASTE AND EMERGENCY RESPONSE 

OSWER Directive '9833.)A-~ 

MEMORANDtJli 

SUBJECT: Final Guidance on Administrative Records for Selecting 

FROM: 

CERCLA Response Actions 

Don R. Clay~ 
Assistant Adm1nis 

TO: Reqional Administrators, Reqions I-X 

This memorandum transmits to you our "Final Guidance on 
Administrative Records for Selectinq CERCLA Response Actions." 
This document replaces the "Interim Guidance on Administrative 
Records for Selection of CERCLA Response Actions," previously 
issued on March l, 1989. 

The quidance sets forth the policy and procedures qoverning 
the compilation and establishment of administrative records for 
selectinq response actions under the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 (CERCLA), as 
amended by the Superfund Amendments and Reauthorization Act of 
1986 (SARA). This quidance is also consistent with and expands 
on Subpart I of the National Oil and Hazardous Substances 
Pollution Continqency Plan, 55 Fed. Req. 8859 (March 8, 1990). 

This quidance reflects input received from the Reqions, 
Headquarters and the Department of Justice. There have been 
several drafts of this quidance and comments have been 
incorporated. I thank you for your assistance. 

Attachment 

cc: Diraator, Wasta Manaqemant Division, 
Regions I, IV, v, and VII 

Director, Emerqency and Remedial Response Division, 
Reqion II 

Director, Hazardous Waste Manaqement Division, 
Raqions III, VI, VIII, and IX 

Director, Hazardous Waste Division, Reqion X 
Director, Environmental Services Division, 

Reqions I, VI, and VII 
Reqional Counsel, Reqions I-X 
Administrative Record Coordinators, Reqions I-X 
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FOR 
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u.s. Environmental Protection Aqency 
Office of Solid Waste and Emergency Response 

Washington, o.c. 20460 
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I. INTRODUCTION 

A. Purpose and Scope of the Administrative Record 

This quidance addresses the establishment of administrat1~e 
records under section 113 of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 (CERCLA), as 
amended by the Superfund Amendments and Reauthorization Act of 
1986 (SARA) . 1 Section lll(k) (l) of CERCLA requires the 
establishment of administrative records upon which the Presider.t 
shall base the selection of a response action (see Appendix A fer 
the complete statutory lanquaqe) . 

Chapter I of this quidance introduces the purpose and scope 
of the administrative record. Chapter II reviews procedures for 
compilinq and maintaininq the administrative record. Chapter II: 
examines the various types of documents which should be included 
in the administrative record. Chapter IV discusses how aqencies 
outside EPA are involved in establishinq the record. Finally, 
this quidance includes a qlossary of frequently used terms and 
acronyms as well as several appendices. 

Althouqh this quidance is written for use by the United 
States Environmental Protection Aqency (EPA), it can be adapted 
for use by state and federal aqencies required to establish 
administrative records for the selection of CERCLA response 
actions. As used in this quidance the term "lead aqency" means 
either EPA, a state or other federal aqency, which is responsible 
for compilinq and maintaininq the administrative record. As used 
in this quidance, the term "support agency" means the aqency or 
agencies which furnish necessary data to the lead agency, reviews 
response data and documents and provides other assistance as 
requested by the osc or RPM. This quidance reflects the 
revisions to the National Oil and Hazardous Substances Pollution 
Continqency Plan (NCP) published on March 8, 1990, 55 Fed. Req. 
8859 (see Appendices Land H). 

The administrative record established under Section ll3(kl 
of CERCLA .. rv•• two primary purposes. First, the record 
contain• tboae documents which form the basis for selection of a 
response act:ion and under Section llJ(j), judicial review of any 
issue concerning the adequacy of any response action is limited 
to th• record. Second, Section lll(k) requires that the 
administrative record act as a vehicle for public participation 

1 42 u.s.c. 19613. References made to CERCLA throughout 
this memorandum should be interpreted as meaninq "CERCLA, as 
amended by SARA." 
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in selectinq a response action. This guidance document discusses 
procedures developed to ensure that the lead aqency's 
administrative records meet these twin purposes. 

The administrative record is the body of documents that 
"forms the basis" for the selection of a particular response at a 
site. This does not mean that documents which only support a 
response decision are placed in the administrative record. 
Documents which are included are relevant documents that we~e 
relied upon in selectinq the response action, as well as relevan~ 
documents that were considered but ultimately rejected (e.g., 
documents "considered or relied on"). 

This document. uses the phrase "considered or relied on11 in 
discussinq which documents should b• included in th• 
administ.rat.iv• record t.o indicate t.hat it. is BIA'• qeneral policy 
to be inclusive for placinq documents in th• administrative 
record. However, t.hi• t.erm do•• .D2l mean t.hat drafts or internal 
document.a are normally included in the administrative record. 
Lead or support aqency draft or internal memoranda are qenerally 
not included in t.he administrative record, ••cept in specific 
circumstances <•••section III.G. at paqe 33). Thus, the record 
will include final doc\Ulents qenerated by the lead and support 
aqency, as well as technical and site-specific information. 
Information or comment• suJ:»mitted by the p\ll:»lic or potentially 
responsible parties <••••> durinq a public comment period (even 
if the lead aqency do•• not aqr•• with th• information or 
comments) are also included in the administrative record (see 
section III.D. at paqe 30). 

The followinq principles should be applied in establishing 
administrative records: 

o The record should be compiled as documents relatinq to the 
selection of the response action are qenerated or received 
by the lead aqency: 

o The record should include documents that form the basis for 
the decision, whether or not they support the response 
selection: and 

o The record should be a contemporaneous explanation of the 
baaia tor the selection of a response action. 

The effort to establish adequate administrative records 
encompasses a vast array of people includinq: Administraive 
Record Coordinators, Remedial Project Manaqers (RPMs), on-scene 
Coordinators (OSCs), enforcement staff, records manaqement staff, 
Reqional counsel staff, Community Relations Coordinators (CRCs), 
other federal aqencies, states, CERCLA contractors, and the 

2 
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public.z This guidance will discuss the roles and 
responsibilities of these people and how they interact with one 
another. 

B. Judicial Review 

section llJ(j) (l) of CERCLA provides that judicial review o~ 
any issues concerninq the adequacy of any response action shall 
be limited to the administrative record. 

Judicial review based on an administrative record provides 
numerous benefits. Under Section lll(j) of CERCLA and general 
principles of administrative law, when the trial court reviews 
the response action selected, the court is limited to reviewing 
the documents in the administrative record. As a result, facts 
or arguments related to the response action that challenqinq 
parties present for the first time in court will not be 
considered. 

Record review saves time by limiting the scope of trials, 
thereby savinq the lead agency's resources for cleanup rather 
than litiqation. courts will not allow a party challenging a 
decision to use discovery, hearinqs, or additional fact finding 
to look beyond the lead agency's administrative record, except in 
very limited circumstances. In particular, courts qenerally will 
not permit persons challenqinq a response decision to depose, 
examine, or cross-examine EPA, state or other federal aqency 
decisionmakers, staff, or contractors concerning the selection of 
the response action. 

Furthermore, the administrative record may be cited long 
after officials responsible for the response decisions have moved 
into different positions or have left the lead or support aqency. 
Judicial review limited to the record saves time involved in 
locating former employees who may not remember the facts and 
circumstances urtderlyinq decisions made at a much earlier time. 

Moreover, in rulinq on challenges to the response action 
decision, the court will apply the hiqhly deferential "arbitrary 
and capricious• •tandard of review set forth in Section lll(j) (2) 
of CERCLA. Under this standard, a court does not substitute its 
judqment for that of the decisionmaker. The reviewing court does 
not act •• an independent decisionmaker, but rather acts as a 
reviavinq body whose limited task is to check for arbitrary and 
capricious action. Thus, the court will only overturn the 
response selection decision it it can b• shown on the 

z As used hereinafter in this quidance the term "public" 
includes potentially responsible parties (PRPs). 
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~ adm1nistrative record, that the decision was arbitrary and· 
~apricioua or otherwise not in accordance with the law. However, 
the extent to which EPA benefits from havinq judicial review 
limited to the record depends on the quality and completeness of 
each record. 

C. Publi :icipation 

Sect1on ll3(k) (2) of CERCLA requires that the public have 
the opportunity to participate in developinq the administrative 
record for response selection. Section 117 of CERCLA also 
includes provisions for P¥blic participation in the remedial 
action selection process. Both sections reflect a statutory 
emphasis on public participation. Participation by interested 
persons will ensure that the lead aqency has considered the 
concerns of the public, includinq PRPs, durinq the response 
selection process. In addition, for purposes of administrative 
and judicial review, the record will contain documents that 
reflect the participation of the public and the lead aqency's 
consideration of the public's concerns. 

If the lead aqency does not provide an opportunity for 
involvement of interested parties in the development of the 
administrative record, persons challenqinq a response action may 
arque that judicial review should not be limited to the record. 
The lead aqency must, therefore, make the information considered 
or relied on in selectinq a response action available to the 
public, provide an appropriate opportunity for public comment on 
this information, place comments and information received from 
the public in the record, and reflect in the record the lead 
agency's consideration of this information. 

II. PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD 

A. Administrative Record Coordinator 

Each reqion should have an Administrative Record 
Coordinator. Th• Record Coordinator qenerally has the duty of 
ensurinq that the administrative record files are compiled and 
maintain9Cl accor~inq to Subpart I of the NCP and this quidance. 4 

J 42 o.s.c. 19617. 

4 The •administrative record file" should be distinquished 
from the "administrative record." Th• administrative record file 
refers to the documents as they are beinq compiled. Until a 
response action decision has been selected, there is no complete 
administrative record for that decision. Thus, to avoid creating 
the impression that the record is complete at any time prior to 

4 
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The Record Coordinator will not be responsible for decidinq #h:c~ 
·documents are included in a record file. Those decisions shoulj 

be made by the osc or RPM, with appropriate consultation of ORC 
staff. The Record Coordinator's duties ordinarily include: 

o Developing procedures for creating record files: 

o Ensuring that the public is notified that the record files 
are available for inspection; 

o Ensuring that the records are available at or near the site: 

o Ensurinq that the records are available at the regional 
off ice or other central location; 

o Coordinating efforts to obtain the necessary documents: 

o Indexing the record files; 

o Updating the record files and indices on a regular basis 
(e.g., quarterly); 

o Ensuring availability of the record file for copying; 

o Ensuring that sampling and testing data, quality control and 
quality assurance documentation, and chain of custody forms 
are available for public inspection, possibly at a location 
other than that of the record files; 

o Coordinating with ORC staff on questions of relevance and 
confidentiality of documents submitted for the record files: 

o Arranging for production and presentation of the record to 
court when necessary for judicial review; 

o Maintaining the confidential portion of the record files, if 
necessary: 

o Maintaining the •compendium of CERCLA Response Selection 
Guidance Documents•: 

o Coozdlnatinq with states and federal agencies on record 
fil .. compiled by them: and 

the final selection decision, the set of documents is referred to 
as the administrative record file rather than the administrative 
record. 
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o Notifyinq appropriate personnel of the timinq for review of 
state and federal record files. 

Appendix D contains a model position description for an 
Administrative Record Coordinator. 

The Record Coordinator must work closely with RPMs, oscs, 
enforcement staff, records manaqement staff, Reqional Counsel 
staff, community relations staff, and the Department of Justice 
(DOJ) (for cases in litiqation). 

If the way the record was compiled and maintained is 
questioned in litiqation, the Record Coordinator may be called 
upon to prepare an affidavit or testify about those procedures. 
Therefore, the Record Coordinator should be familiar with the 
procedures associated with the record, and be qualified to 
fulfill the responsibilities outlined above. 

B. Multiple Response Actions 

In qeneral, every decision document (e.q., Record of 
Decision (ROD) or Action Memorandum) must be supported by an 
administrative record. Under CERCLA, cleanups are often broken 
up into distinct response actions. At a qiven site this may 
include several removal actions, and/or remedial actions known as 
operable units. For every removal action or operable unit, a 
separate administrative record must be compiled. 

Information relevant to more than one response decision, 
such as a site inspection report or a preliminary assessment 
report may be placed in the record file for an initial response 
action and incorporated by reference in the indexes of subsequent 
record files for that site. 

c. compilation 

The administrative record file should be compiled as 
relevant documents on the response action are qenerated or 
received. Thu•, all documents which are clearly relevant and 
non-privileqad should be placed in the record file, entered into 
the ind .. , and made available to the p\ll:)lic as soon as possible. 
For ex.._.ie, th• remedial investiqation/feasibility study (RI/FS) 
work plan, •ummarias ot quality assured data, the RI/FS released 
for public comment, the proposed plan, and any public comments 
received on the RI/FS and proposed plan should be placed in the 
record file as soon as they are qenerated or received. 

When there are questions whether particular documents should 
be included in the record file, such documents can be seqreqated 
and reviewed at regular intervals (e.q., quarterly). For 
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example, draft documents or documents subject to claims of · 
•privileqe should be set aside for review by ORC and other 
appropriate staff. At critical times, such as prior to the 
public comment period, the issues reqardinq these documents 
should be completely resolved and the documents included in the 
record file, if appro~riate. 

The record file should be updated while it is available for 
public inspection. The additional documents should be placed 1n 
the record file and entered in the index. Any updates to the 
record file should be made to all copies of the record file. 

All documents considered or relied on in selectinq the 
response action should be in the record file when a decision 
document (e.q., a record of decision) is siqned. Documents 
relevant to the response selection but qenerated or received 
after the decision document is siqned should be placed in a post
decision document file and may be added to the administrative 
record file in certain circumstances (see section III.N. at page 
40) • 

o. Index 

Each administrative record file must be indexed. The index 
plays a key role in enablinq both lead aqency staff and members 
of the public to help locate and retrieve documents included in 
the record file. In addition, the index can be used for public 
information purposes or identifyinq documents located elsewhere, 
such as those included in the compendium of quidance documents 
(see Appendix E). The index also serves as an overview of the 
history of the response action at the site. 

The index also provides the lead aqency with a deqree of 
control over documents located at or near the site. The creation 
of an index will prevent persons from alterinq the record simply 
by physically addinq or removinq documents from the record file. 

The index should include the followinq information for each 
document: 

o ~~ Nwmer: 

o cac:m..nt Date - date on the document; 

o Document Title - one or two line identification. Identify 
the actual document, not a transmittal memo or other less 
relevant document. Include sufficient information so the 
document cannot be confused with another (e.q., the title 
"report" may be insufficient): 

7 
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o Author - Name and affiliation: 

o Recipient - Name and affiliation: and 

o Document Location. 

The index can be orqanized either by subject or in 
chronoloqical order. If documents are customarily qrouped 
toqether, as with samplinq data and chain of custody documents, 
they may be listed as a qroup in the index to the administrat1ve 
record file. Appendix c contains a model index orqanized by 
subject. computer databases have been helpful in qeneratinq and 
updatinq the index. 

The index should be updated when the record file is updated. 
It is preferable to update the record file when documents are 
received, or at least quarterly. Such updates should coincide 
with the periodic updatinq of the record file and review of 
material for which there are questions about relevance or 
privileqe (see section II.C. at paqe 6). The index ~ould also 
be updated before any public comment period commenc~:. The index 
should be labeled "draft index" until all relevant .Iocuments are 
placed in the record file. When the decision document is siqned, 
the draft index should be updated and labeled "index." 

E. Location 

E.l. General 

Section lll(k)(l) of CERCLA requires that the administrative 
record ~e available to the public "at or near the facility at 
issue." Duplicates of the record file may be kept at any other 
location. A copy of the record file must be located at the 

.reqional office or other central location. Both copies of the 
record file should be available for public inspection at 
reasonable times (a.q., 9-4, Monday-Friday). In the case of an 
emerqency removal, unless requested, the record file needs to be 
available for public inspection only at the central location (see 
section II.F.3. at paqa 14). 6 

Th• record file located at or near the site should be placed 
in one ot tba information repositories which may already exist 
for cOllllUDity relations purposes. These are typically located in 
a library, town hall, or other publicly accessible place. If 
there is no axistinq information repository, or if the repository 

s See 40 C.F.R. 1300.805. 

6 40 c.F.R. §§300.805(a)(5) and (b). 

8 



OSWER Directive No. 98JJ.JA•l 

does not have sufficient space tor the record file, any oeher 
publiylY accessible place may be chosen to house the record 
file. When a Superfund site is located at or near an Indian 
reservation, the centrally located copy of the record file may be 
located at the Indian tribal headquarters. The Community 
Relations Ccord1nator (CRC) should be consulted on the location 
of the information repository and record file. 

The record file should be transmitted to the local 
repository in coordination with the CRC. The CRC should make t~e 
initial contact to establish the local repository and request 
housinq for the record file. The Record Coordinator should make 
arranqements for deliverinq the record file to the local 
repository. 

The record file should include an introductory cover letter 
addressed to the librarian or repository manaqer (see Appendix 
F) • In addition, a transmittal acknowledqement form should be 
included to ensure receipt of the record file (see Appendix G). 
Finally, an administrative record fact sheet should accompany the 
record to answer questions from the public (see Appendix H) . 
Updates to the record file should be handled in a similar fashion 
(see section II.C. at paqe 6). 

In addition to the publicly available record file, if 
feasible, a master copy of the record file should be kept at the 
regional office or other central location of the lead agency. :~ 
preserve the integrity of the master copy of the record file, it 
should not be accessible to the public. If not feasible to 
establish a master copy, the lead agency will need to establish 
an effective security system for the publicly available record 
file. The master copy of the record file may be maintained in 
microform to conserve storage space (see section II.~. at page 
21) • 

E.2. Special Documents 

certain documents which are included in the record file do 
not have to be maintained at or near the site or, in some cases, 
at the reqional off ice or other central location, because of the 
nature ot the docwaents and the burden associated with 
maintaininl •uch documents in multiple locations. These 
docwaanta, however, must be incorporated in the record file by 
reference (a.q., in the index but not physically in the record 

7 If the site is located at a federal facility which 
requires security clearance, the administrative record file for 
that site must be located where security clearance is not 
required. The public must have free access to the record file. 
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file), and the index must indicate where the documents are· 
.publicly accessible. Where a document is listed in ~he index but 
•not located at or near the site,· the lead aqency must, upon 
request, include the document in the record file at or near the 
site. 8 This applies to verified samplinq data, chain of custody 
forms, and quidance and policy documents. It does not apply to 
documents in the confidential file. 

Unless requested, the followinq types of documents do not 
have to be located in multiple locations: 

Verified Samplinq Data' 

Verified samplinq data do not have to be located in either 
administrative record file. The samplinq data may be left in its 
oriqinal storaqe location (e.q., EnvironmentaL Services Division 
(ESD) or contract laboratory). Data summary sheets, however, 
must be located in the record file. The index must list the data 
summary sheets, reference the underlyinq verified samplinq data, 
and indicate where the samplinq data can be found. 

Chain of custody Forms 10 

As with verified samplinq data, chain of custody forms do 
not have to be located in either administrative record file. The 
chain of custody forms may be left in the oriqinal storaqe 
location. The index must reference the chain of custody forms 
and indicate their location. 

8 40 C.F.R. 1300.SOS(b). 
9 40 C.F.R. 1300.SOS(a) (1). "Verified samplinq data" are data 

that have underqone the quality assurance and quality control 
process. "Invalidated sampling data" have been incorrectly 
qathared or analyzed and will not be part of the record file. 
"Unvalidated sampling data" are data which ha• not yet underqone 
the quali~ aaaurance and quality control process. Because it is 
supers.s..t by verified data, the unvalidated data are not generally 
part ot tile record files. However, such data may in some cases be 
relied on in selecting a response action, such as an emerqency 
removal where there is no time for verification. Unvalidated 
sampling data which are relied on in selecting a response action 
should be included in the record file. 

10 40 C.F.R. 1300.SOS(a) (1). 

10 
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Confidential and Priv1leqed Documents 11 

When a confidential or privileged document is included in 
the record file, it should be kept in a conf1dent1al portion of 
the record file. The conf1dent1al file should be kept in a 
locked cabinet at the reqional office or other central location. 
It should not be located at or near the site. The index should 
identify the title and location of the document, and describe why 
the lead aqency considers it confidential or privileqed. 
Furthermore, the lead aqency should summarize or redact the 
document to make available, to the extent feasible, factual 
information (especially if such information is not found 
elsewhere in the record file and is not otherwise available to 
the public). This summary or redaction should be performed as 
soon as possible after the determination that a document is 
privileqed or confidential, and inserted in the portion of the 
record file available to the public and included in the index. 
see also section III.H. at paqe 34. 

Guidance and Pol icy Documents 12 

Guidance and policy documents that are not site specific are 
available in a compendium located in the reqional office. 
("Compendium of CERCLA Response Selection Guidance Documents," 
Office of Waste Proqrams Enforcement, May 1989.) This eliminates 
the need for reproducinq copies of frequently used documents for 
each site record file. The documents in the compendium need not 
be physically included in the record file, but the quidance and 
policy documents considered or relied on in selectinq the 
response action must be listed in the record file index alonq 
with their location and availability. See also section III.I. at 
paqe 37 and Appendix !. 

Technical Literature13 

Publicly available technical literature that was not 
qenerated for the site at issue (e.q., an enqineerinq textbook), 
does not have to be located in the reqional off ice or other 
central location or at or near the site. The document must be 
clearly referenced in the index. However, technical literature 
not publicly available must be physically included in the record 
file at tlae re9ional office or other central location and at or 
near tba •ite. see also section III.J. at paqe 38. 

11 40 C.F.R. §300.80!5(a) (4). 

12 40 C.F.R. ll00.805(a) (2) • 

13 40 C.F.R. l300.805(a) (3) • 

11 
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.F. Public Availability 

F.l. General 

Section llJ(k) of CERCIA specifies that the administrative 
record "shall be available to the public." In satisfyinq this 
provision, the lead aqency must comply with all relevant public 
participation procedures outlined in Sections llJ(k) and 117 of 
CERCIA. The NCP (see Appendices L and M) contains additional 
requirements on public availability (see also "Community 
Relations in Superfund: A Handbook," October 1988 - OSWER 
Directive No. 9230.0-JA; "Community Relations Ourinq Enforcement 
Activities," November 3, 1988 - OSWER Directive No. 9836.0-lA). 

The availability of the record file will vary dependinq upon 
the nature of the response action. Different procedures are 
outlined below for remedial and removal response actions. 

In all cases, the lead aqency should publish a notice of 
availability of the record file when the record file is first 
made available for public inspection in the vicinity of the site 
at issue. 14 The notice should explain the purpose of the record 
file, its location and availability, and how the public may 
participate in its development. 

The notice should be published in a major local newspaper of 
qeneral circulation. The newspaper notices should be distributed 
to persons on the community relations mailinq list. These 
notices should also be sent to all known PRPs if they are not 
already included on the community relations mailinq list. As 
PRPs are discovered, the lead agency should add their names to 
the community relations mailinq list and mail them all the 
notices sent to the other PRPs. Publication of the notice should 
be coordinated with the community relations staff. A copy of the 
notice of availability and list of recipients should be included 
in the record file. Appendix I contains a model notice of 
availability. 

Thi• public notice may be combined with other notices for 
the same •ita, such as a notice of availability of the community 
relationa information repository, if they occur at the same time. 
In addition to the required newspaper notice, the public can be 
informed of th• availability of the record file throuqh exist1nq 
mechanisms (a.q., qeneral and special notice letters, Section 
104(•) information requests, and the community relations mailinq 
list). In addition, Headquarters will publish notices in the 

14 see 40 C.F.R. IJ00.815(a) and 11300.820(a)(l) and (b). 
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Federal Reqister. They will be published quarterly and will lls~ 
~sites where remedial activity is planned. 

F.2. Remedial Actions 

The administrative record file for a remedial action ~ust ce 
availab~e for public inspection when the remedial investigation 
beqins. 1 For example, when the remedial investigation/ 
feasibility study (RI/FS) work plan is approved, the lead agency 
must place documents relevant to the selection of the remedy 
generated up to that point in the record file. Documents 
generally available at that time include the preliminary 
assessment (PA), the site investigation (SI), the RI work plan, 
inspection reports, sampling data, and the collllllunity relations 
plan. The lead agency must continue to add documents to the 
record file periodically after they are generated or received 
during the RI/FS process. 

The record file must be publicly available both at a 
regional office or other central location and at or near the site 
(see section II.E. at page 8). 16 In addition, the notice of 
availability should be sent to persons on the community relations 
mailing list, including all known PRPs. 

With the completion of the RI/FS, the lead agency should 
undertake the following public participation procedures: 

o Prepare a proposed plan which briefly analyzes the remedial 
alternatives evaluated in the detailed analysis of the RI/FS 
and proposes a preferred remedial action alternative; 

o Make the RI/FS report and proposed plan available in the 
record files both at a regional off ice or other central 
location and at or near the site; 

o Publish in a major local newspaper of general circulation a 
notice of availability and brief analysis of the RI/FS 
report and proposed plan. The notice should include the 
date• for submission of public comments; 

o Mail tb• notice or copy of the notice to all PRPs on the 
ccmmanity relations mailing list; 

o Provide a formal comment period of not less than 30 calendar 
days for submission of comments on the proposed plan. Upon 

15 40 C.F.R. tJ00.815(a) • 

16 40 C.F.R. 1300.BOS(a). 
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timely request the lead aqency will extend the pub~ic. 
comment period by a minimum of JO additional days. 1 (Note: 
The lead aqency is encouraqed to consider and respond to 
s19nificant comments that were submitted before the public 
comment period. Consider1n9 early comments provides 
practical benefits both substantively and procedurally. 
Early comments may provide important information for the 
selection decision, and early consideration provides the 
public (and, particularly, PRPs) with additional informal 
opportunities for participating in the decisionmakinq 
process.]: 

o Provide the opportunity for a public meatinq(s) in the 
affected area durinq the public comment period on the RI/FS 
and proposed plan: 

o Keep a transcript of the public meetinq(s) on the RI/FS and 
proposed plan held durinq the comment period and include a 
copy of the transcript in the record file: 

o Prepare a discussion (to accompany or be part of the 
decision document) of any siqnif icant chanqes to the 
proposed plan which occurred after the proposed plan was 
made available for public comment which are reflected in the 
ROD: 

o Prepare a response to each of the siqnificant comments 
submitted durinq the public comment period to accompany tte 
ROD (see section III.D. at page 30): and 

o Publish in a major local newspaper of qeneral circulation a 
notice of the availability of the ROD and make the ROD 
available to the public before beqinninq any remedial 
action, as required under Section ll7(b) of CERCLA. 

Comments received after aiqninq the ROD should be placed in 
a post-decision document file and may be added to the record file 
in certain situations (see section III.N. at paqe 40). 

F.J. Reaaval Actions 

Section 113(k)(2)(A) Of CERCIA requires that the EPA 
establish procedures for the appropriate participation of 
interas~ad persona in the development of the administrative 
record for the selection of a removal action. "Appropriate" 
participation depends on the nature of the removal, as outlined 
below. 

17 40 C.F.R. l300.430(f) (3) (i) (C). 
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Time-critical Removal Actions 

A time-critical removal action is a removal action for 
which, based on the site evaluation, the lead aqency determines 
that a period of less than six months exists before on-site 
removal activities must be initiated. This cateqory includes 
emergency removal actions which are described in greater detail 
below. 

The administrative record file for these actions must be 
available for public inspection no later than 60 days after the 
initiation of on-site removal activity. Where possible, the 
record file should be made available earlier. The record file 
must be available both at the reqional office or other central 
location and at or near the site at issue. 

If, however, on-site cleanup activity is initiated within 
hours of the verification of a release or threat of a release and 
on-site cleanup activities cease within JO days (emergency 
actions), the record file need only be available at the regional 
office or other central location, unless it is requested that a 
copy of the record file be placed at or near the site. 18 

For all time-critical removals, a notice of the availability 
of the record file must be published in a major local newspaper 
and a copy of the notice included in the record file. This 
notice should be published no later than 60 days after initiaticr. 
of on-site removal activity. 19 

A public comment period of not less than 30 days should be 
held in appropriate situations. 20 In qeneral, a public comment 
period will be considered appropriate if cleanup activity has not 
been completed at the time the record file is made available to 
the public and if public comments miqht have an impact on future 
action at the site. If a pul:)lic comment period is considered 
appropriate, it should beqin at the time the record file is made 
available for public inspection. Note, however, that even if an 
action is completed before the record file is available, the 
record fil• •hould be made available to the public. The notice 
for th• f'lblic comment period may be combined with the notice of 
availability ot the record file if they occur at the same time. 
The notice •bould be mailed to all PRPs on the community 

11 40 C.F.R. IJ00.805(b). 

19 40 C.F.R. l300.415(m) (2) (i). 

~ 40 C.F.R. 1300.415(m) {2)(ii). 
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relations mailinq list. The notice should also be sent to all 
known PRPs it they are not already on the community relations 
mailinq list. 

The lead agency must respond to all significant comments 
received durinq the public comment period and place the comments 
and the responses to them in the record file (see section III.O. 
at paqe JO) • 21 Whether or not the lead aqency holds a public 
comment period, comments received by the lead aqency before the 
decision document is siqned and related to the selection of the 
removal action must be placed in the record file. For 
information, including comments, qenerated or received after the 
decision document is signed, see section III.N. at paqe 40. 

Non-Time-Critical Removal Actions 

A non-time-critical removal action is a removal action for 
which, based on the site evaluation, the lead aqency determines 
that a planning period of at least six months exists before on
si te removal activities must be initiated. 

The administrative record file for a non-time-critical 
removal action must be made available for public inspection when 
the enqineering evaluation/cost analysis (EE/CA) is made 
available for public comment. 22 The record file must be 
available at the raqional off ice or other central location and at 
or near the site. A notice of the availability of the record 
file must be published in a major local newspaper and a copy of 
the notice included in the record file. The notice should be 
published in a major local newspaper of general circulation. In 
addition, Headquarters will p\lDlish these notices in the Federal 
Reqister. They will be published quarterly and will list sites 
where non-time critical removal activity is planned. The 
newspaper notice should be distributed to persons on the 
community relations mailing list and placed in the record file. 
These notices should also be sent to all known PRPs if they are 
not already on the community relations mailing list. As PRPs are 
discovered, the lead aqency should add their names to the 
community relations mailinq list and mail them all the notices 
sent to tile other PRPs. Publication of the notice should be 
coordinat84 with the community relations staff. A copy ot the 
notice o~ availability should ba included in the record tile. 
Appendix I contains a model notice of availability. 

~ 40 C.F.R. 1300.415(m) (2) (iii). 

u 40 C.F.R. 1300.415(m) (4). 
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A public comment period on the EE/CA of not less than· JO 
, days must be held so that interested persons may submit comments 

on the response selection for the record file. Upon timely 
notice, the lead agenc/ will extend the public comment period by 
a minimum of 15 days. 2 A notice of the public comment period 
may be combined with the notice of availability of the record 
file if they occur at the same time. The lead agency must 
respond to all significant comments received durinq the public 
comment period and place the comments and the responses to them 
in the record file (see section III.D. at paqe 30). 24 

The lead agency is encouraged to consider and respond to 
significant comments that were submitted before the public 
comment period. Considering early comments provides practical 
benefits both substantively and procedurally. Early comments may 
provide important information for the selection decision, and 
early consideration provides the public (and, particularly, PRPs) 
with additional informal opportunities for participatinq in the 
decision making process. 

Comments qenerated or received after the decision document 
is signed should be kept in a post-decision document file. They 
may be added to the record file in certain situations (see 
section III.N. at paqe 40). 

G. Maintaininq the Record 

Document room procedures should be established to ensure 
orderly public access to the record files. In establishinq 
public access procedures, the security and inteqrity of the 
record files must be maintained at all times. 

Each reqional off ice or other central location should have a 
readinq area where visitors are able to review the record files. 
The record file must be available durinq reasonable hours (e.g., 
9-4, Monday-Friday). The public readinq area should include, 
wherever feasible: 

o Administrative record files; 

o Guidance Compendium (see section III.I. at paqe 37); 

o Acc .. • to a copier; and 

o Sign-in book. 

ll 40 C.F.R. IJ00.41S(m) (4) (iii). 

~ 40 C.F.R. IJ00.41S(m) (4)(iv). 
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Controlled acce&s to the files is accomplished by use of a 
'visitor siqn-in book. Siqn-in books help minimize instances in 
which documents are lost or damaqed. They also provide 
documentation of the lead aqency•s efforts to provide public 
access to the record files. Pertinent information recorded in 
the book should include: 

0 Date of visit: 

0 Name: 

0 Affiliation: 

0 Address: 

0 Phone number: 
-

0 Site documents viewed: and 

0 Cost of copied materials (if applicable). 

The lead aqency may choose not to use siqn-in books if the 
books deter the public from reviewinq the record files. 

Since documents in the record file should be complete, 
properly orqanized and leqible, the inteqrity of the record file 
must be maintained. If possible, storaqe and readinq areas 
should be supervised to maintain proper security. Documents 
should not leave the document room or be left unattended. To the 
extent feasible, the Administrative Record Coordinator should 
check the order of the documents after beinq viewed by the public 
to be certain all documents have been returned intact. The 
documents in the record file should be kept secure, either in a 
locked room or in locked cabinets. 

The record file located at or near the site should be 
handled with similar care. If possible, the record file should 
be treated aa a non•circulatinq referenceJ it should not leave 
the local repoaitory except under supervision. The phone number 
of a record tile contact should be provided to record file users 
and to t:ba manaqer of the local repository so that problems can 
be identified and resolved. This information can be included in 
an informational tact sheet accompanying the record tile (see 
Appendix H). In addition, the Record coordinator should plan 
periodic reviews of the local record tiles. 

Where the site is a fund-lead or PRP-lead, EPA should retain 
(in addition to the publicly available record file) a master copy 
ot the record file at the reqional off ice or other central 
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location, it feasible. Where a state or other federal aqency is 
the lead aqency at a site, EPA should assure that the state or 
other federal aqency maintains (in addition to the publicly 
available record file) a master copy of the record file. The 
record files are permanent records that must be retained. 

As to the local repository, the statute and requlations are 
silent concerninq the duration of public availability of the 
record file. The lead aqency•s primary concern is public 
participation in development of the administrative record. 
Followinq initiation of the response action, public interest in 
backqround information other than the Record of Decision or RI/FS 
may wane. In any event, the statutory provisions for judicial 
review and deadlines for f ilinq cost recovery actions provide 
useful references for keepinq the record file publicly available. 
See Sections llJ(q) and (h) of CERCLA. 

Where there is onqoinq (or possible) litiqation, the record 
file in the reqional or other central location should be 
available at least until the litigation is over. 

The record file continues to serve as a historical record of 
the response selection, even after the statute of limitations for 
cost recovery action has passed. Where there is considerable 
public interest, the local repository may wish to keep the record 
file available for public viewinq. 

H. Confidential File 

In certain situations, documents in the record file may be 
subject to an applicable privileqe (see section III.H. at paqe 
34). To the extent feasible, information relevant to the 
response selection which is contained in a privileqed document 
should be summarized or redacted as to make the document 
disclosable and then included in the publicly accessible portion 
of the record file. The privileqed document Ahould be included 
in a confidential portion of the record file. 

The Administrative Record Coordinator should maintain a 
confidential portion of the record file tor privileqed documents. 
These document• should be listed in the index to the entire 
record file and identified as "privileqed." The index should 
identify tile title and location of the privileqed document, and 
describe th• basis tor the asserted privileqe. 

The confidential portion ot the record file should be stored 
in locked tiles at the reqional office or other central location 

Z5 See 40 C.F.R. §300.SlO(d). 
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and should not be located at or near the site. The confidential 
portion of the record file should be separate from the publicly 
available record file to protect aqainst inadvertent disclosure. 
Each privileqed document should be stamped "confidential" at the 
bottom of each paqe of the document. Where the material lS not a 
written document (such as a computer disk or cassette tape) the 
jacket should be stamped "confidential." A complete list of all 
materials contained in the confidential portion of the record 
file should be maintained by the Record coordinator. The Record 
Coordinator should also maintain a loq which will include the 
time, date, document name, and will identify persons checkinq out 
and returninq materials to the confidential file. 

As soon as a new record file is established, a routine 
access list for the confidential file should be prepared for each 
record file. When EPA is the lead aqency, this routine access 
list must be approved by the Waste Manaqement Division Director 
or the Environmental Services Division Director, and ORC. Once 
approval is qiven, persons on the list will be able to access the 
confidential files throuqh the Record Coordinator. No one should 
have access to the confidential files other than those identified 
on the routine access list. For state or other federal aqency
lead sites, the Reqions should take steps to insure that state or 
other federal aqencies develop routine confidential file access 
list procedures. 

This policy and procedure for privileqed materials does not 
supersede any policy and procedures established under the Freedom 
of Information Act (FOIA), 5 u.s.c. §552, and EPA requlations 
implementinq FOIA at 40 C.F.R. Part 2. Upon receipt of requests 
for the administrative record file pursuant to FOIA, if the 
requester is in close proximity to the record file, the lead 
aqe~cy may respond to FOIA requests by tellinq a requester the 
location and availability of the record file. Decisions 
reqardinq disclosures of materials under FOIA should be 
coordinated amonq the various lead aqency officials with access 
to such materials. 

I. Copyin9 

s~on 117(d) of CERCLA requires that each document 
develop.a, received, published, or made available to the public 
under Section 117 be mad• available tor public inspection and 
copyin9 at or near the site. Under Section 113(k)(2)(B) of 
CERCLA, th••• documents must also be included in the 
administrative record tile. Under these provisions of CERCIA, 
the lead aqency must ensure that documents in the record file are 
available for copyinq, but does not bear responsibility for 
copyinq the documents themselves. Therefore, it is preferable 
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that the record file should be located in a facility which 
'contains a copying machine (e.q., a public library). 

When the administrative record file is available at a 
facility at or near the site and copyinq facilities are available 
there, the lead aqency may encourage the requester to make use of 
the copying facilities at that location. If copyinq of the 
record file located at or near the site is difficult for a 
requestinq party, the lead aqency may arranqe for copyinq on 
behalf of a requester at the reqional or other central location. 
The lead aqency may ask that requesters arrange for copyinq by 
contractors or commercial copy centers who then bill the 
requester directly. 

The lead agency should follow the FOIA regulations at 40 
c.F.R. Part 2, in determining the appropriate charge for copying. 
Copying fees should be waived for other federal agencies, EPA 
contractors or grantees, and members of Congress. The EPA 
currently charges $.20 a paqe for paper copies as provided in 40 
C.F.R. Part 2. Reproduction of photographs, microfilms or 
magnetic tapes, and computer printouts should be charged at the 
actual cost to the lead aqency. 

J. Micrographics 

The lead agency may make the adm~nistrative record file 
available to the public in microform. 6 Use of micrographics can 
siqnif icantly reduce the space required to store administrative 
record files. In addition, microqraphics can simplify the tasks 
of reproducinq copies of the record file and transmission of the 
record files to the local repositories. Any use of microqraphics 
should be conducted in an orderly manner consistent with records 
management procedures. If using microqraphics to maintain the 
record files, the lead agency must provide a microqraphic reader 
at the regional office or other central location to ensure public 
access to the record file. If a record file is located at or 
near the site and micrographics are used, the lead agency must 
ensure that a microqraphic reader at that location is available. 

Microform copies of oriqinal documents are admissable in 
court if c:reat•d in an organized fashion. The Business Records 
as Evid9nca Act (28 u.s.c. 11732) specifies that copies of 
recorda, Vbich are made "in the reqular course of business" and 
copied by any process which accurately reproduces the original, 
are •a• admissible in evidence as the oriqinal itself." see also 
Federal Rules of Evidence 1003. Since the NCP provides for use 
of microform, microform copies of administrative record documents 

~See 40 C.F.R. t300.805(c). 
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that are produced in the regular course of business are likely ~~ 
be admissible in court. 

The Office of Information Resources Management (OIRM) has 
qranted approval for the use of micrographics in establishing 
administrative records (see Appendix J). Any use of 
micrographics should still comply with the remaining provisions 
of Chapter 6 of the EPA Records Manaqement Manual (7/13/84). 

K. Certification 

A certification as to the completeness of the administrative 
record must be performed when the record is filed in court. 
Appendix K contains a model court certification. 

When EPA is the lead agency such certification should be 
signed by the Regional Administrator's desiqnee, after 
consultation with ORC. Any certification of the record should be 
made by program staff and not legal staff. The region may also 
choose to have the Administrative Record Coordinator certify tha~ 
the record was compiled and maintained in accordance with 
applicable agency regulations and quidance. such certification 
would attest that the record was compiled in accordance with 
current agency procedures and would not address the completeness 
of the record file. 

If a state or other federal agency is the lead agency that 
agency must certify that the record was compiled and maintained 
in accordance with applicable EPA requlations and quidance. 
After the state or federal agency provides this certification, 
the Regional Administrator's designee should certify as to the 
completeness of the record, as provided in Appendix K. 

III. CONTENTS OF THE ADMINISTRATIVE RECORD 

A. Remedial Actions 

The administrative record for selection of a remedial action 
should consist ot: 

o doc:nlll9ftta which were considered or relied on to select the 
r....Sial actionr and 

o doc:uaents which demonstrate the public's opportunity to 
particigata in and comment on the selection of the remedial 
action. 

27 See 40 C.F.R. 1§300.810 and J00.815. 
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Below is a list of documents that are usually qenerated when 
a remedial response action is selected. These documents should 
be included in the administrat1ve record file lf they are 
qenerated and considered or relied on ln selecting the remed1al 
response action. Documents that demonstrate the publ1c's 
opportunity to participate in and comment on selecting the 
remed1al response action should also be included in the record 
file. Documents not listed below, but meeting the above 
criteria, should be included. 

Factual Information/Data 

o Preliminary Assessment (PA) report: 

o S1te Investigation (SI) report: 

o Remedial Investiqation/Feasibility Study (RI/FS) work plan: 

o Amendments to the final work plan: 

o Sampling and Analysis Plan (SAP): consisting of a quality 
assurance project plan (QAPP) and a field sampling plan: 

o Sampling data: verified data durinq the RI/FS, or any data 
collected for previous actions such as RCRA or removal 
actions which are considered or relied on in selecting the 
remedial action. Unvalidated data should be included only 
if relied on in the absence of validated data (see note 9 at 
page 10); 

o Chain of custody forms; 

o Inspection reports; 

o Data summary sheets: 

o Technical studies performed for the site (e.q., a ground
water study); 

o Risk evaluation/endangerment assessment and underlying 
documantation (see section III.C. at paqe 29): 

o Fa~ llbeet or summary information reqardinq remedial action 
alternatives generated if special notice letters are issued 
to PRPs at an early staqe of the RI/FS (see "Interim 
Guidance on Notice Letters, Negotiations, and Information 
Exchanqe," October 19, 1987 - OSWER Directive No. 9834.l): 

o RI/FS (as available for public comment and as final, if 
different): and 
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o Data submitted by the public, includinq PRPs. 

Policy and Guidance 

o Memoranda on site-specific or issue-specific policy 
decisions. Examples include memoranda on off-site disposal 
availability, special coordination needs (e.q., dioxin), 
applicable or relevant and appropriate requirements (ARARsl 
(to the extent not in the RI/FS), cost effectiveness and 
utilization of permanent solutions and alternative treat~er.~ 
technoloqies: 

o Guidance documents (see section III.I. at paqe J7): and 

o Technical literature (see section III.J. at paqe JS). 

Public Participation (Include the documents that show the pub: = 
was notified of site activity and had an opportunity to 
participate in and comment on the selection of response action) 

o community relations plan: 

o Newspaper articles showinq qeneral community awareness; 

o Proposed plan: 

o Documents sent to persons on the community relations mailing 
list and associated date when such document was sent: 

o Public notices: any public notices concerninq response 
action selection such as notices of availability of 
information, notices of meetinqs and notices of 
opportunities to comment: 

o The cor.munity relations mailinq list (includinq all known 
PRPs): 1 

o Documentation of informal public meetinqs: information 
qenerated or received durinq meetinqa with the public and 

• Individ~l names and addresses of members of the qeneral 
public vbicb are on the community relations mailinq list should 
not be included in th• public record file. Disclosure of such 
information may result in a Privacy Act violation (see also section 
III.H. at paqe 34) or inhibit the qeneral public from requesting 
information about the site. The lead aqency should then place 
individual names and addresses in the confidential portion of the 
record file. 
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memoranda or notes summarizing significant information 
submitted durinq such meetings; 

o Public comments: complete text of all written comments 
submitted (see also section III.O. at paqe JO); 

o Transcripts of formal public meetinqs: includinq meetings 
held durinq the public comment period on the RI/FS, proposed 
plan, and any waiver of ARARs under Section 12l(d) (4) of 
CERCIA; 

o Responses to significant comments: responses to significant 
comments received from the public concerninq the selection 
of a remedial action; and 

o Responses to comments from the state and other federal 
agencies. 

Enforcement Documents (Include if the document contains 
information that was considered or relied on in selecting the 
response selection or shows that the public had an opportunity to 
participate in and comment on the selection of response action. 
Do not include enforcement documents solely pertaininq to 
liability) 

o Administrative orders; 

o Consent decrees; 

o Affidavits containing relevant factual information not 
contained elsewhere in the record file; 

o Notice letters to PRPs: 

o- Responses to notice letters; 

o Section 104(e) information request letters and Section 
122(e) subpoenas: and 

o Response• to Section 104(e) information request letters and 
Section 122(•) subpoenas. 

Other InfoE11Ation 

o Index (see section II.D. at paqe 7); 

o Documentation of state involvement: documentation of the 
request and response on ARARs, Section 12l(f) (l)(G) notices 
and responses, a statement of the state's position on the 
proposed plan (concurrence, nonconcurrence, or no comment at 
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the time of publication), opportunity to concur in the 
selected remedy and be a party to a settlement (see section 
IV.A. at paqe 42); 

o health assessments, health studies, and public health 
advisories issued by the Aqency for Toxic Substances and 
Disease Reqistry (ATSDR) (see section IV.C. at paqe 45); and 

o Natural Resource Trustee notices and responses, findinqs of 
fact, final reports and natural resource damaqe assessments 
(see section IV.O. at paqe 45) 

Decision Documents 

o Record of decision (ROD): remedial action decision document 
(includinq responsiveness summary); 

o Explanations of siqnificant differences (under Section 
117(c)) and underlyinq information; and 

o Amended ROD and underlyinq information. 

The administrative record serves as an overview of the 
history of the site and should be understandable to the reader. 
Appendix B provides a model file structure for orqanizinq the 
record file. Appendix c contains a model index. 

B. Removal Actions 

The administrative record for selection of a removal action 
should consist of: 

o documents which were considered or relied on to select the 
removal action; and 

o documents which demonstrate the public's opportunity to 
participate in and commenf. on the selection of the removal 
action, when appropriate. 

Balow i• a list of documents that are usually generated when 
a removal reaponse action is selected. These documents should be 
included in the administrative record file if they are qenerated 
and con•idered or relied on when salectin9 the removal action. 
Docwaanta that demonstrate the public's opportunity to 
participate in and comment on the removal response action should 
also be included in the record file. Documents not listed below, 
but meetin9 the above criteria, should be included. 

See 40 C.F.R. 11300.810 and 300.820. 
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Factual Information/Data 

o Preliminary assessment (PA) report: 

o Site evaluation (SI) report: 

o EE/CA (for a non-time-critical removal action); 

o Sampling plan; 

o Sampling data: verified data obtained for the removal 
action, or any data collected for previous actions such as 
RCRA or other response actions which are considered or 
relied on in selecting the removal action. Unvalidated data 
should be included only if relied on in the absence of 
validated data (see note 9 at page 10); 

o Chain of custody forms: 

o Inspection reports; 

o Technical studies performed for the site (e.q., a ground 
water study); 

o Risk evaluation/endangerment assessment and underlying 
documentation; and 

o Data submitted by the public, including PRPs. 

Policy and Guidance 

o Memoranda on site-specific or issue-specific policy 
decisions. Examples include memoranda on off-site disposal 
availability, compliance with other environmental statutes, 
special coordination needs (e.q., dioxin): 

o Guidance documents (see section III.I. at paqe 37); and 

o Technical literature (see section III.J. at page 38). 

Public Participation (Include the documents that show the public 
was noti!i9d of site activity and had an opportunity to 
participate in the response selection.) 

o Community relations plan: 

o Newspaper articles showinq qeneral community awareness; 

o Documents sent to persons on the community relations mailing 
list and associated date when such documents was sent: 
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o Public notices: any public notices concerning response 
action selection such as notices of availability of 
information, notices of meetings, and notices of 
opportunities to comment: 

o The corcmunity relations mailing list (including all kno~n 
PRPs); o 

0 Documentation of public meetings: 
submitted durinq meetinqs with the 
and memoranda or notes summarizing 
submitted durinq such meetinqs; 

information generated or 
public (including PRPs) 
siqnif icant information 

o Public comments: complete text ot all written comments 
submitted (see section III.D. at paqe JO): 

o Responses to significant comments: responses to significant 
comments received from the public concerninq the selection 
of a removal action: and 

o Responses to comments from states and other federal 
aqencies. 

Enforcement Documents (Include if the document contains 
information that was considered or relied on in selecting the 
response selection or shows that the public had an opportunity to 
participate in and comment on the selection of response action. 
Do not include enforcement documents solely pertaining to 
liability) 

o Administrative orders: 

o Consent decrees: 

o Aftidavits containinq relevant factual information not 
contained elsewhere in the record file: 

o Notice letters to PRPs: 

30 Individual names and addresses of members of the qeneral 
public vbic:b are on the community relations mailinq list should 
not be included in t~• public record file. Disclosure of such 
information may result in a Privacy Act violation (see also section 
III.H. at pa9e 34) or inhibit th• qeneral public from request1nq 
information about the site. The lead aqency should then place 
individual names and addresses in the confidential portion of the 
record file. 
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o Responses to notice letters: 

0 section l04(e) information request letters and Section 
l22(e) subpoenas: and 

o Responses to section l04(e) information request letters and 
section l22(e) subpoenas. 

Other Information 

o Index (see section II.D. at paqe 7); 

o Documentation of state involvement (see section IV.A. at 
paqe 42): 

o ATSDR health assessments, health studies, and public health 
advisories (see section IV.C. at paqe 45); and 

o Natural Resource Trustee notices and responses, findinqs of 
fact, final reports and natural resource damaqe assessments 
(see IV.D. at paqe 45). 

Decision Documents 

o EE/CA Approval Memorandum; 

o Action Memorandum; 

o Amended Action Memorandum; and 

o Other documents which embody the decision for selection of a 
removal action. 

. The administrative record serves as an overview of the 
history of the site and should be understandable to the reader. 
Appendix B provides a model file structure for orqanizinq the 
record f ila. Appendix c contains a modal index. 

c. Imminent and Substantial Endanqerment 

Uncles Section 106 of CERCLA, the EPA may find the existence 
of an t '!Wnt and substantial endanqermant to the public health 
or welf~ or the environment because of an actual or threatened 
release of a hazardous substance. 

Determining the existence of an imminent and substantial 
endanqerment is an important component in selectinq the response 
action. Therefore, all documents considered or relied on in 
makinq that determination, includinq any risk assessment, and its 
supportinq documentation, must be included in the administrative 
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record file. 31 If there is proper documentation of the . 
determination of an imminent and substantial endanqerment in the 
record file, judicial review of.that determination 1n an action 
under Section 106 of CERCt.A should be limited to the 
administrative record. 

o. Public Comments 

The administrative record file should document the public's 
opportunity to be involved in selectinq a response action. This 
can be accomplished by includinq in the record file all documents 
related to the opportunity to participate (e.q., notices and fac~ 
sheets), and relevant written comments and information submitted 
by the public (e.q., reports and data). 

Public requests for information (e.q., Freedom of 
Information Act (FOIA) requests for copies of reports), need not 
be included in the record file. 

The lead aqency should request that substantive oral 
comments (either in person or over the phone) be put in writing 
by the commenter and submitted to the record file. The commenter 
should be advised that the obliqation to reduce the comment to 
writing rests with the commenter. The lead aqency, however, may 
reduce it to writinq where the lead a9ency will want to rely on 
the comment. 

The lead aqency may respond to comments received prior to a 
public comment period in various ways, dependinq on the nature 
and relevance of a particular comment. The lead agency's 
consideration of such a comment may be in the form of a written 
response, or reflected by documented actions taken after 
rec9ivinq the comment, or even by chanqes in subsequent versions 
of documents. If the lead agency prepares a written response to 
~ comment, the comment and response should be included in the 
record tile. 

The lead aqency may notify commenters that comments 
submitted prior to a formal public comment period must be 
resubmitt.d or specifically identified during the public comment 
period ia order to receive formal response by the lead agency. 
Alternat:lYely, the lead agency may notify a commenter that the 
lead a9911GY will respond to the comment in a responsiveness 
summary prepared at a later date. 'l'h• laad agency, however, has 

1' See "Guidance on Preparinq superfund Decision Documents: 
The Proposed Plan, The Record of Decision, Explanation cf 
Siqnificant Differences, ROD Amendment," OSWER Directive No. 
9355.3-02, June 1989. 
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no duty to respond to any comments received before the formal 
. public comment period, or to respond to comments dur1nq the 

public comment period until the close of the public comment 
period. 

The lead aqency, however, is encouraqed to consider, respond 
to and include in the record file siqnificant comments that were 
submitted before the public comment period. Considerinq early 
comments provides practical benefits both substantively and 
procedurally. Early comments may provide important information 
for the selection decision, and early consideration provides the 
public (and, particularly, PRP's) with additional informal 
opportunities for participatinq in the decision makinq process. 3z 

All comments received by the lead aqency durinq the fo~al 
public comment period are to be included in the record file in 
their original form, or if not feasible, an explanation should be 
placed in the record file explaining why such comments were not 
included. comments received during the formal public comment 
period must be addressed in the responsiveness summary (included 
with the ROD in remedial response actions). The responses may be 
combined by subject or other category in the record file. 

Comments which are received after the formal comment period 
closes and before the decision document is siqned should be 
included in the record file but labeled "late comment." such 
comments should be handled as post-decision information (see 
section III.N. at paqe 40). 

Comments received after the decision document is siqned 
should be placed in a post-decision document file. They may be 
added to the record file in limited circumstances (see section 
III.N. at paqe 40). 

E. Enforcement Actions 

The same procedures should be used tor establishing an 
administrative record whether or not a response action is 
selected in the context of an enforcement action. The following 
additional information, however, may assist the lead agency where 
there i• .nforcement activity. 

E.l. M~iation Documents 

Durinq negotiations with the lead agency, a potentially 
responsible party (PRP) may produce documents and claim that they 

32 See 40 c.F.R. tt300.815(b), J00.825(a) (2) and (b)(2). 
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constitute confidential business information (CBI) or offers of 
settlement subject to Rule 408 of the Federal Rules of Evidence. 

Generally, those documents are not part of the 
administrative record for response selection unless they are 
submitted by PRPs for consideration in selectinq a response 
action and are considered or relied on in selectinq the response 
action. A privileqed document which was considered or rel1ed on 
in selectinq the response action should be placed in the 
confidential portion of the record file. such a document should 
be summarized and the summary included in the publicly accessible 
portion of the record file (see section II.H. at paqe 19). If 
the information cannot be summarized in a disclosable manner, the 
information should be placed in the confidential portion of the 
record file only and listed in the index to the file. 

E.2. PRP-Lead RI/FS 

Where a PRP is conductinq the RI/FS, the PRP must submit all 
technical information on selection of the remedial action 
qenerated durinq the RI/FS to the lead aqency. Technical 
information includes work plans, samplinq data, reports, and 
memoranda. The lead aqency, and not the PRP, will establish and 
maintain the administrative record file (see "Interim Guidance on 
Potentially Responsible Party Participation in Remedial 
Investiqations and Feasibility Studies," May 16, 1988, OSWER 
Directive No. 9835.la and "Model Administrative Order on Consent 
for Remedial Investiqation and Feasibility Study," ~anuary JO, 
1990, OSWER Directive No. 9835.10.) 

PRPs may be delaqated responsibility for soma record file 
maintenance activities, such as housinq the files at or near the 
site. PRPs cannot, however, be responsible for decisions on what 
documents comprise the record file, because of, amonq other 
thinqs, the potential for a conflict of interest. 

E.3. Administrative orders and consent Decrees 

Final adminiatrative orders and consent decrees issued prior 
to selection ot the response action (e.q., orderinq a PRP to 
conduct tbe RI/FS), should be included in the administrative 
record file. Administrative orders or consent decrees issued 
after tile •iCJDinq of th• ROD or the action memorandum should not 
be included in the record file, unless the consent decree or 
administrative order meets the criteria for the inclusion of 
post-decision documents in the record file (see section III.N. ae 
paqe 40). Drafts of administrative orders and consent decrees 
should not be included in the record file, unless the drafts 
contain factual information that was considered or relied on and 
is not found elsewhere in the record file. 
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The issues relating to administrative records for 
administrative orders and de m1nim1s settlements are not 
addressed by this quidance. 

F. Excluded Documents 

certain documents should not be included in the 
administrative record file because they are irrelevant to the 
selection of the response action. Documents should be excluded 
from the record file if they were not considered or relied on in 
selecting the response action. 

Material beyond the scope of the record file should be kept 
in separate files maintained at the reqional off ice or other 
central location. These files need not be made publicly 
available, althouqh many of the documents in the files may be 
available to the public if requested under FOIA. 

Examples of documents that are irrelevant to the decision on 
selectinq a response action may include Hazard Ranking System 
(HRS) scoring packaqes, contractor work assignments, cost 
documentation (as opposed to cost effectiveness information), and 
National Priorities List (NPL) deletion information. If, 
however, these documents contain information that is considered 
or relied on in the response action selection and is not 
contained elsewhere in the record file, then the documents should 
be included in the record file. 

Information reqardinq PRP liability is generally not 
included in the record file for selection of the response action 
except to the extent such information (typically substance 
specific) is considered or relied on in selecting the response 
action. Documents relating to PRP liability, however, should be 
compiled and maintained in the regional off ice or other central 
location so that they are available at the time of notice to PRPs 
or referral of any litigation. 

G. Draft Documents and Internal Memoranda 

In CJ9119ral, only final documents should be included in the 
adminis~tive record file. The record file should not include 
preliminmm'J documents such as drafts and internal memoranda. 
such doc:um:1nta are excluded from the record file because drafts 
and internal memoranda are often revised or superseded by 
subsequent drafts and memoranda prior to the selection of the 
response action. The preliminary documents are, therefore, not 
considered or relied on in maxinq the response action decision. 

Drafts (or portions of them) and internal memoranda should 
be included, however, in three instances. First, if a draft 
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document or internal memorandum is the basis for a response 
decision the draft document or internal memorandum should be 
placed in the record file. This may occur if the draft contains 
faceual information which was relied on but is not included in a 
final document, a final document does not exist, or a final 
document did not exist when the response decision was made. 

Second, if a draft document or internal memorandum is 
circulated by the lead aqency to other persons (e.q., the supper~ 
aqency, PRPs or the qeneral public) who then submit comments 
which the decisionmaker considers or relies on when makinq a 
response action decision, relevant portions ot the draft documen: 
or the memorandum and comments on that document should be 
included in the record file. 

Third, if a draft document or internal memorandum explains 
or conveys decisions on the procedures for selectinq the remedy 
or the substantive aspects of a proposed or selected remedy 
(e.q., the scope of a site investiqation or the identification of 
potential ARA.Rs), the document should be placed in the record 
file, even thouqh the document was siqned by a perscn other than 
the Regional Administrator and qenerated lonq before the decision 
document was signed. 

Examples of internal memoranda and staff notes which should 
not be included in the record f ila are documents that express 
tentative opinions or internal documents that evaluate 
alternative viewpoints. Recommendations of staff to other staff 
or manaqement should also not be included in the record file, 
except for those staff recommendations which ultimately embody a 
final decision relevant to response selection. Drafts and 
internal memoranda may also be subject to claims of privileqe 
(see section III.H., below). 

H. Privileged Documents 

Some documents in the administrative record file may be 
protected 1.srom pul:»lic disclosure on the basis of an applicable 
privilege. Any documents which are considered or relied on in 
a respon .. action selection, but withheld from the public portion 
of the 1"9COrd file based on privilege, must b• placed in a 
confiden~ial portion of the record file (sea section II.H. at 
paqa 19). 

If a doc:ument ia excluded from the p~lic portion of the 
record file based on privil99e, the relevant information should, 
to tha extant feasible, be extracted and included in the public 

See 40 C.F.R. 1300.llO(c). 
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record file. This can often be accomplished by deletinq or· 
_redactinq the privileqed information from the document. 

The privileqes discussed below may be asserted with respect 
to documents that are considered or relied on in the selection o~ 
a response action. The head of the off ice responsible for 
developinq the document in question should assert the privilege. 
In all cases, the official assertinq a privileqe should consult 
with ORC. 

Public disclosure of a privileqed document may result in 
waiver of the privileqe, althouqh the nature and extent of the 
waiver will depend on the privileqe asserted and the 
circumstances of the disclosure. If the privileqe is waived and 
the document becomes a public document, it must be disclosed to 
any requester. In liqht of the potential for waiver, it is 
important that personnel not release potentially privileqed 
documents to any party without consultinq with ORC. 

Deliberative Process 

The deliberative process privileqe applies to pre
decisional, deliberative communications that express opinions, 
advice, and recommendations of staff to other staff or 
manaqement. The privileqe functions to encouraqe the honest and 
free expression of opinion, suqqestions and ideas amonq those 
formulatinq policy for qovernment aqencies (see "Guidance for 
Assertion of Deliberative Process Privileqe," 10/3/84). 

In qeneral, if a document contains factual information 
forminq the basis for the selection of the response action, the 
factual portion should be included in the record file. 

Use of the deliberative process privileqa should be balanced 
with the statutory mandate of includinq the public in the 
response action selection process. The privileqe should be 
asserted if disclosure of the document will have an inhibitinq 
effect on frank and open discussion amonq qovernment staff and 
decisionmakers. Documents should not be withheld solely because 
they would reveal flaws in the case or information embarrassinq 
to the qavernment. Specific procedures exist for assertion of 
the delillerative process privileqe. which include consultinq with 
ORC. 

Conf ident~al Business Information (CBI) 

The EPA must withhold from the public record trade secrets 
and commercial and financial information that is subject to 
protection under 40 c.F.R. Part 2. However, Section 104(e) (7) of 
CERCLA qreatly restricts the assertions of confidentiality claims 
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by PRPs at CERCLA sites. The decisionmaker should attempt to 
avoid usin9 CBI in makinq response action decisior.s and can do so 
in most cases by us1nq other information instead. ' Where the 
dec1sionmaker must use CBI in makinq its decision, 40 C.F.R. Par~ 
2 and Section l04(e)(7) of CERCLA will apply and such information 
should be placed in the confidential portion of the 
administrative record file. 

Attorney Work Product 

This exclusion applies to documents prepared in anticipation 
of possible litiqation. The work product privileqe covers all 
documents prepared by an attorney or under an attorney's 
supervision, includinq reports prepared by a consultant or 
proqram employee. Litiqation need not have commenced but it mu~· 
be reasonably contemplated. These documents qenerally relate t 
enforcement or defensibility of a decision and are not conside: 
or relied on in salectinq a response action. These documents 
should not, therefore, be in the administrative record file. 

Attorney-Client communication 

The attorney-client privileqe applies to confidential 
communications made in connection with securinq or renderinq 
leqal advice. The privileqe is limited to communications where 
there was an intention to keep the information confidential. 

Personal Privacy 

This exemption covers information about individuals in 
personnel, medical, and similar files, the disclosure of which 
would constitute a clearly unwarranted invasion of personal 
privacy. The records must pertain to an individual, and not a 
business, to be excluded from the public portion of the 
administrative record file under this exemption. Often, 
information subject to the protection under the personal privacy 
privile9a can be redacted from the document and the redacted 
version can be placed in the public portion of the record file. 

State Sec::reta 

Th• lead aqency is authorized to exclude from public 
scrutiny information which, if released, would harm national 
security or interfere with the government's ability to conduct 
foreiqn relations. This privilaqe could be particularly 
important where the PRP is a federal aqency or a contractor for a 
federal aqency. In the case of a tederal facility cleanup, an 

See 40 C.F.R. 1300.SlO(d). 
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Inter-Aqency Aqreement should spell out procedures for asserting 
this privileqe. 

Confidential Informant 

Statements obtained from witnesses who have been qranted 
confidentiality may be privileqed. 

Information Exempted by Other statutes 

Information specifically exempted from disclosure by a 
federal statute need not be part of the public record. The 
statute in question must leave no discretion as to the 
requirement that matters be withheld from the public, or it must 
establish particular criteria for withholdinq or refer to 
particular types of matters to be withheld. 

I. Guidance Documents 

Guidance documents, or portions of quidance documents, that 
are considered or relied on in selectinq a response action should 
be included in the administrative record file for that response 
action. Any quidance documents qenerated to address issues that 
specifically arise at the site for which the record file is being 
compiled should be physically included in the record file. 
Certain quidance documents, however, do not have to be kept in 
the record file. Guidance documents not qenerated for the 
particular site for which the record is beinq compiled may be 
kept in a compendium of quidance documents maintained at the 
regional office or other central location. 35 

Each Reqion should maintain a compendium of quidance 
documents which are frequently used in selectinq response 
actions. As with an administrative record file, the compendium 
of quidance documents must be available to the public, but only 
at the raqional office or other central location. The record 
file located at or near the site should contain an index to the 
compendium of quidance documents. The Administrative Record 
coordinator ahould maintain and update the compendium of quidance 
document•. If a guidance document maintained in the compendium 
is conaider.s or relied on when makinq a response action 
decision, th9 index to the record file must list the document and 
indicate lta location and availability. see also Appendix E. 

It a quidanca document is listed in a biblioqraphy to a 
document included in the record file (e.q., listed in the 
biblioqraphy to the RI/FS), it need not be listed aqain in the 

35 See 40 C.F.R. 1300.805(a) (2). 
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index to the record file. In this case, however, the index must 
state that documents listed as biblioqraphic sources miqht not be 
listed separately in the index. 

If a quidance document which is not included in the quidance 
compendium is considered or relied on in selectinq the response 
action, the document should be physically included in the recorj 
file. 

J. Technical Literature 

Technical literature qenerated for the site at issue should 
be physically included in the administrative record file for that 
site, whether or not it is publicly available. 

Similarly, technical literature not specifically qenerated 
for the site which is not publicly available should also be 
included in the site-specific record file. Such documents 
include technical journals and unpublished documents that are not 
available throuqh the Library of Conqress or not circulated to 
technical libraries. 

Publicly available technical literature not qenerated for 
the site, however, need not be located at or near the site or at 
the reqional off ice or other central location i£ the documents 
are referenced in the index to the record file. These 
documents do not have to be physically included in the record 
file, unless requested, because they are already available to the 
public. Copyinq such documents creates a siqnificant burden to 
the lead aqency and copyriqht laws may pose additional barriers 
to such copyinq. Examples of publicly available technical 
literature include enqineerinq manuals, qroundwater monitorinq or 
hydroqeoloqy textbooks, ATSDR toxicoloqical profiles, and 
articles from technical journals. 

If technical literature is listed in a biblioqraphy to a 
document included in the record file (e.q., listed in the 
biblioqraphy to th• RI/PS), it need not be listed aqain in the 
index to tb• record file. In this case, however, the index must 
state tbat docwl•nts listed as biblioqraphic sources miqht not be 
listed ..,.rately in th• index. 

computer models and technical databases need not be 
physically included in the record file but should be referenced 
in the index to the record tile and made available upon request. 
Printouts or other documents produced from the models and 
databases should ba physically included in the record tile if 

See 40 C.F.R. tJ00.805(b)(J). 
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such documents contain information which was considered or relied 
on in selectinq the response action. 

K. Leqal Sources 

Copies of statutes and regulations cited in documents 
included in the record file need not be included in the record 
file if they are readily available to the public. For exarnple, 
the NCP and other requlations are easily accessible since they 
are published in the Federal Register and the Code of Federal 
Regulations (C.F.R.). 

Copies of the actual standards (statutes or regulations) 
comprisinq federal and state ARARs should be physically included 
in the record file if they are not easily accessible. Also, 
other federal and state criteria, advisories, and guidance 
documents pertinent to the site (e.q., what the EPA refers to as 
"TBCs," or standards "to be considered"), may not be easily 
accessible. If such documents are cited in an RI/FS, appendix to 
the RI/FS, EE/CA, or ROD, those advisories which are not readily 
available should be included in the record file. 

L. NPL Rulemakinq Docket Information 

Generally, information included in the National Priorities 
List (NPL) rulemaking docket, such as the Hazard Ranking system 
(HRS) scorinq packaqe and comments received on the listing, need 
not be included in the record file for selection of a response 
action. The NPL docket contains information relevant to the 
decision to list a site, which may be irrelevant to the decision 
on response action selection. 

Documents in the NPL docket which contain samplinq data or 
other factual information which was considered or relied on in 
selecting a response action should be included in the record file 
if the information is not available already in the record file. 
such information may include early samplinq data taken by parties 
other than the lead agency or its contractors (e.g., a State). 

M. RCRA Docwlenta 

It .. action ia taken under CERCLA at a site with a history 
of Re•OUZ'C9 Conservation and Recovery Act (RCRA) activity, much 
of the information relating to those RCRA activities may be 
considered or relied on in makinq the CERCLA response action 
selection. Any relevant RCRA information, particularly 
information on waste manaqement and RCRA corrective action at the 
site, should be included in the administrative record file (e.g., 
RCRA permit applications, inspection reports, RCRA Facility 
Assessment (RFA), RCRA Facility Investiqation (RFI), Corrective 
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Measures Studies {C~S), or responses to RCRA information 
requests). 

Not all pre-existinq RCRA information will be considered or 
relied on in selectinq a CERCLA response action, but information 
on types of wastes, quantity of wastes, and observations of 
potential threats qathered durinq RCRA investiqations qenerally 
will be considered and thus should be included in the record 
file. 

N. Post-Decision Information 

In all cases, documents qenerated or received after siqninq 
the decision document should be kept in a post-decision documen~ 
file. This file is not part of the administrative record file 
and should be maintained only at the reqional office or other 
central location. 

In qeneral, post-decision documents should not be added to 
the administrative record file. Since the record file contains 
the information which was considered or relied on in selecting 
the response action, documents qenerated or received after 
selecting the response action are not relevant to that response 
decision and should not be included in the record file. such 
documents may, however, be relevant to later response selection 
decisions and, if so, should be included in the record file 
pursuant t~ Section 300.825 of the NCP. 

Documents kept in the post-decision document file may be 
added to the record file in the situations described below: 

0 

0 

Where a decision document does not address or reserves a 
portion of the decision to be made at a later date. 37 For 

· example, a decision document that does not resolve the type 
of treatment technoloqy. In such cases, the lead aqency 
should continua to add documents to the record file which 
form the basis for the unaddressed or reserved portion of 
the decision; 

Where ~era is a siqnif icant chanqa in the selected response 
action. Chanqes that result in a siqnificant difference 
to a lla•ic feature of the selected remedial action (e.q., 
tilling, ARARa), with respect to scope, performance, or cost 

J7 40 c.r.R. 1300.825C•>Cl). 

JI 40 C.F.R. 1300.825(&) (2). Sea 40 C.F.R. 1300.435(C) (2) (1). 
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may be addressed in an explanation of siqnificant 
differences. section ll7(c) of CERCLA states: 

[a]fter adoption of a final remedial action plan -
(l) if any remedial action is taken, (2) if any 
enforcement action under section 106 is taken, or 
(3) if any settlement or consent decree under 
section 106 or section 122 is entered into, and if 
such action, settlement, or decree differs in any 
siqnif icant respects from the final plan, the 
President or the State shall publish an 
explanation of the siqnificant differences and the 
reasons such chanqes were made. 

The record file should include the explanation of 
siqnificant differences, underlyinq documentation for the 
response action chanqes, any siqnificant comments from the 
public, and the lead aqency responses to any siqnificant 
comments. A formal public comment period is not required 
for an explanation of siqnificant differences: 

o Where the chanqes are so siqnificant that they fundamentally 
alter the very nature or basis of the overall response 
action. ~uch chanqes will require an amended decision 
document. 9 The Reqion will decide whether a chanqe to a 
response action is considered a siqnificant or a fundamental 
chanqe for purposes of addressinq the chanqe (see Chapter B 
of "Interim Final Guidance on Preparinq Superfund Decision 
Documents: The Proposed Plan and Record of Decision," June 
1989, OSWER Directive No. 9355.3-02). 

When the decision document is amended, the amended decision 
document, the underlyinq documentation, any siqnificant 
comments from the public, and the lead aqency•s responses to 
any siqniticant comments, should be included in the record 
file. ~OD amendments will require a formal public comment 
period: 

o Where comments containinq siqnif icant information are 
submitted by interested persons after the close of the 
public cm111ent period. The lead aqency must consider such 
co snta only to the extent that the comments contain 
significant information not contained elsewhere in the 
record file which could not have been submitted durinq the 
public comment period and which substantially support the 

B 40 C.F.R. 1300.825(a) (2). 

~ 40 c.r.R. 1300.435Cc> C2JCii). 
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1 1 h t
, I.I 

need to siqnif icant y a ter t e response ac ion. 
Documents meetinq this test should be included in the'recor~ 
file, alonq with the lead aqency's responses to the 
siqnificant comments, whether or not such information 
results in a chanqe to the selected decision. In this case, 
the comments and the lead aqency responses to such comments, 
includinq any supportinq documents, should be included in 
the record file: and 

o Where the lead aqency holds public comment periods after the 
selection of the response action. 42 The lead agency may 
hold additional public comment periods or extend the tirne 
for submission of public comment on any issue concerning 
response selection. Such comment should be limited to the 
issues for which the lead aqency requested additional 
comment. All comments responsive to the request submitted 
during such comment periods, along with any public notices 
of the comment period, transcripts of public meetings, and 
lead agency responses to the comments, should be placed in 
the record file. 

IV. INVOLVEMENT OF OTHER PARTIES 

A. States 

A.1. State Involvement in Federal-Lead Sites 

The administrative record for a federal-lead site must 
reflect the state's opportunity to be involved in selectinq the 
response action. The record for a remedial action should lnclude 
documents that reflect at least the following state participation 
or the opportunity for state participation:' 

o Letter to state requesting identification of ARARs and the 
final response from state identifyinq ARARs (and 
certification from th• state); 

o Comments, or the opportunity to comment, on a proposed 
f indin9 or decision to select a response action not 
attainin9 a level or standard of control at least equivalent 
to a atate ARAR; 

41 40 C.F.R. 1300.825(c) • 

~ 40 C.F.R. ll00.825(b). 

43 See also Section 121(f) of CERCLA 
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o Comments, or the opportunity to comment, on the final draft 
RI/FS, the proposed plan and EPA responses to the comments: 

o Siqnificant post-decision comments by the state and EPA 
responses to the comments (place in the post-decision 
document file for possible inclusion in the record f 1le -
see section III.N. at paqe 40). 

The administrative record for a removal action should 
reflect any state participation, especially any state comments 
and EPA responses to the comments. 

The record file should only include final state comments, 
unless the comments explain or convey decisions on substantive 
aspects of a proposed or selected remedy (e.q., the scope of a 
proposed action or the identification of potential ARARs). Any 
preliminary deliberations between the state and EPA relevant to 
the response selection need not be part of the record file lf 
superseded by documentation of the state's final position. 

The qoverninq body of an Indian tribe should be afforded the 
same treatment as a state in accordance with Section 126 of 
CERCLA. 

A.2. Federal Involvement in State-Lead Sites 

Where a state has been officially desiqnated the lead agency 
for a CERCIA site, the state must compile and maintain the 
administrative record for that site in accordance with Section 
llJ(k) Of CERCLA and Section J00.800 Of the NCP. Since EPA has 
ultimate responsibility for both the selection of a response 
action (e.q., EPA siqns the ROD) and the record on which that 
response action is based, EPA must participate in compilinq and 
maintaininq the record. In such cases, EPA must assure that the 
record file forms a complete basis for the selection of the 
response action. 

The state as lead aqency must maintain the record file at a 
state office (e.q., the state's central environmental aqency 
off ice) and at or near the site. At a minimum, the state as lead 
aqency al.a auat transmit a copy ot the index, the RI/FS work 
plan, the Ill/PS released for public comment, the proposed plan, 
and any plllllic comments received on the RI/FS and the proposed 
plan to tile appropriate EPA Regional office. 44 These documents 
should be transmitted to EPA as they are qenerated or received. 
Transmittal of the index will not suffice. In addition, other 
documents may be requested by EPA on a case-by-case basis. 

See 40 c.F.R. 1300.SOO(C). 
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The Superfund Memorandum of Agreement (SMOA), or Cooperative 
Agreement (CA), must address the administrative record 
requirements. The followinq lanquaqe should be included in the 
SMOA or CA where the state has been officially designated the 
lead agency for a CERCLA site: 

The state must compile and maintain the administrative 
record upon which the selection of the [remedial, 
removal] action is based. The compilation and 
maintenance of the record must follow 40 C.F.R. Part 
300, Subpart I and EPA quidance on the administrative 
record. The administrative record must be located at 
the state [environmental aqency] office, and at or near 
the site. In addition, the state must submit copies of 
the index, the RI/FS workplan, the RI/FS released for 
public comment, the proposed plan, and any public 
comments received on the RI/FS and proposed plan to the 
EPA Reqional office, as they are added to the 
administrative record file. In addition, the state 
must sul:lmit other documents that are requested by EPA. 
The state shall comply with Section 113 of CERCLA and 
any applicable requlations. EPA may require the 
retention of other documents for cost recovery 
purposes. 

The record file compiled by the state should reflect EPA's 
participation, comments, concurrence, and disaqraements at the 
same staqes as are required for state involvement in a federal
lead site. The state must place in the record file any documents 
submitted by EPA for inclusion in the record file. 

B. Federal Facilities 

Federal aqenciea have the responsibility, pursuant to 
Executive order 12580, to establish the administrative record for 
federal facilities under their jurisdiction, custody, or control 
where using CERCLA authority for a response action. The record 
file for a federal facility must include all documents considered 
or relied on in-selecting a response action, including documents 
submitted by EPA on the selection of the response action. The 
federal ..-nc:y must comply with all NCP (see Appendix M) and 
CERCLA reqairement• in compiling and maintaining the record, 
includin9 th• minimum pu!)lic P•&ticipation requirements in 
Sections 113 and 117 of CERCLA. 

45 See 40 C.F.R. 1300.SOO(b). 
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The federal aqency must maintain the record file at o~ near 
.the site and ensure easy public access to the record file. If, 
for example, a site is a Department of Defense facility, the 
record file should be housed in a location which does not requ1~e 
military clearance for access. The federal aqency should keep a 
complete copy of the record file at a location within the federal 
aqency office comparable to an EPA Reqional off ice. 

At NPL sites and any other site where EPA is involved in 
selectinq a response action at a federal facility, EPA must 
participate in compilinq and maintaining the record. In such 
cases, EPA must assure that the record file forms a complete 
basis for the selection of the response action. At a min1mum, 
the federal aqency must transmit a copy of the index, the RI/FS 
workplan, the RI/FS released for public col'll!llent, the proposed 
plan, and any public comments received on the RI/FS and proposed 
plan to the appropriate EPA Regional office. These documents 
should be transmitted to EPA as they are generated. Transm1ttal 
of the index will not suffice. In addition, other documents may 
be requested by EPA on a case-by-case basis. Inter-Aqency 
Aqreements (IAGs) should spell out procedures for compiling and 
maintaining the record. 

C. ATSDR 

Participation in the selection of a response action by the 
Agency for Toxic Substance and Disease Registry (ATSDR) should be 
reflected in the administrative record. The record file must 
include the initial and subsequent health assessments and any 
other information EPA solicits and obtains from ATSDR which EPA 
considers or relies on in its selection of a response act1on. 

Draft versions of the health assessment and other draft 
documents upon which ATSDR comments should not be included in the 
record file. If, however, EPA solicits comments from ATSDR on a 
draft document such as a draft work plan or RI report, and 
receives formal comments from ATSDR which EPA considers or relies 
on in selecting a response action, then the document and comments 
should be included in the record tile. 

In tbe event that the ATSDR health assessment and EPA's risk 
assess~ appear inconsistent, a document explaining the 
difference should be generated and placed in the record file. 

o. Natural Resources Trustees 

Section 122(j)(l) of CERCLA requires that the EPA give 
notice to the Natural Resources Trustee of a release or 
threatened release of any hazardous substance which may have 
resulted in damaqes to natural resources. The administrative 
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record file must include the notice to the Natural Resources 
Trustee, and any subsequent final communications (e.q., a release 
cor final report). In addition, any factual information provided 
by the Natural Resources Trustee which is considered or relied on 
in selecting a response action should be included in the record 
file. 

In the event that the Natural Resources Trustee's damaqe 
assessment and EPA's risk assessment appear inconsistent, a 
document explaining the difference should be generated and placed 
in the record tile. 

V. DISCLAIMER 

The policies and procedures established in this document are 
intended solely for the quidance of employees of the u.s. 
Environmental Protection Aqency. They are not intended and 
cannot be relied upon to create any rights, substantive or 
procedural, enforceable by any party in litiqation with the 
United States. EPA reserves the right to act at variance with 
these policies and procedures and to change them at any time 
without public notice. 

VI. FURTHER INFORMATION 

For further information concerning this memorandum, please 
contact Gary Werthman in the Off ice of Waste Programs Enforcemen~ 
at FTS (202) 382-5646. 
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GLOSSARY 

Administrative Record: as used in this guidance, the body of 
documents that were considered or relied on which form the basis 
for the selection of a response action. 

Administrative Record File: as used in this guidance, the 
ongoing collection of documents which are anticipated to 
constitute the administrative record when the selection of 
response action is made. 

ABAR: applicable or relevant and appropriate requirements (see 
Section l2l(d) of CERCLA). 

ATSDR: Agency for Toxic Substance and Disease Registry. 

~: cooperative agreement (entered into with a state or local 
government to transfer funds to conduct response activities). 

~: confidential business information. 

CtRC!A: Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, as amended by the Superfund Amendments and 
Reauthorization Act of 1986 (also known as Superfund). 

C.[.81: Code of Federal Regulations. 

~= corrective measure study (RCRA corrective action document, 
equivalent to an FS). 

~= community Relations Coordinator. 

~= community relations plan. 

pocument: as used in this guidance, includes writinqs, drawings, 
graphs, charts, photoqraphs, and data compilation from which 
information can be obtained. It does not, however, include 
physical •ampl••· 

~: Departaent of Justice. 

EE/CA: enginaerinq evaluation/cost analysis (removal document) . 

EEA: United States Environmental Protection Agency. 

~: Environmental Services Division. 

Explanatiqn qf Significant Qifferences: post-ROD document 
described in Section 117(c) of CERCLA. 
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~: field samplinq plan. 

HBa.: Hazard Rankinq System. 
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~= inter-aqency aqreement (made with a federal aqency). 

Lead Agency: the aqancy that provides the osc or RPM to plan and 
implement a response action under the NCP. 

~: National Oil and Hazardous Substances Pollution Contingency 
Plan, as revised on March 8, 1990 (SS FR 88S9) • 

.t!E1,: National Priorities List. 

Qt: EPA Office of Enforcement. 

QERB: EPA Office of Emerqency and Remedial Response. 

QlBH: EPA Office of Information Resources Manaqement. 

Operable Unit: a discrete action that comprises an incremental 
step toward comprehensively addressinq site problems (see section 
300.5 of the NCP). 

~= EPA Office of Reqional counsel. 

~= on-scene Coordinator (project manaqer for a removal action) 

OSW:R: EPA Off ice of Solid Waste and Emerqency Response. 

QHEE: EPA Office of Waste Proqrams Enforcement. 

EA: preliminary assessment. 

EBE: potentially responsible party. 

QAEE: quality assurance project plan. 

SA: r ..... ial action. 

8'16: the Solid Waste Disposal Act, as amended by the Resource 
Conservation and Recovery Act. 

812: remedial desiqn. 

RI/FS: remedial investiqation/teasibility study. 
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.BLA: RCRA facility assessment (RCRA document, equivalent to a 
PA/SI) . 

B.fI: RCRA facility investigation (RCRA corrective action 
document, equivalent to an RI). 

BQQ: Record of Decision (documents the selection of a remedial 
action). 

BfM: remedial project manager (project manager for a remedial 
action). 

SAE: samplinq and analysis plan. 

~: Superfund Amendments and Reauthorization Act of 1986 (see 
CERCIA above). 

Site File: the file containinq all site documentation. 

~: site investiqation • 

.sI:1QA: Superfund memorandum of aqreement (made with a state). 

Support Agency: the aqency that provides the support agency 
coordinator to furnish necessary data to the lead agency, review 
response data and documents, and provide other assistance as 
requested by the lead aqency. The support agency may also conc~r 
on decision documents. 
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MODEL FILI STRUC'l'URI 

This model tile structure may b• used to comp1le an 
adm1n1strat1ve record t1l• for a rem•d1al act1on, a removal ac~~on, 
er ~ com.Dinatlon ot botn remedial and removal actions. Ir ~he 
:ecord ~ocuments a ramed1al act1on dec1s1on, sect1on 2 of the t1le 
~ill conta1n only tho•• removal act1on docum•nts Wh1ch (a) praaate 
the remedial record or dec1s1on and (b) are relevant to th• 
select1on of cne remedial act1on. It the record documents a re~oval 
act1on dec1s1on, sections l, 4, and 5 ot th• tile will contain Qnly 
those remed1al action documents wh1ch (&) predate th• removal act~~n 
~emorandum and Cb) are relevant to tn• ••lect1on of th• removal 
act1on. 

~usti~ication is unnecessary for file cateqorie• without any 
documents. Tho•• cateqories should b• l•ft out at th• index. 

A docW1ent should be filed in only one cateqor:y, even if it 
falls into more than one cateqory. It may be referenced in another 
cateqory. It nec••sary, additional •ul:lcateqori•• aay be developed 
co accommodate docu.aent• not fallin9 in any ot th• detined 
subcateqori••· Avoid addinq cateqori•• of •i•c•llaneoua documents. 

Th• correapondence a"W:M:ateqory can include co ... nt• and 
reapon••• specitic to th• cateqory. If th• coaaenta and re•pons•• 
are ;eneral in nature or addr••• more than on. catec,ory, th•y may be 
included in th• pul)lic participation cateqory. 



l.O SIT! IOIMTIPICATION 
l.l Back9round • RCRA and other 1ntor:nat1on 
l.2 Notit1cation/Sit• Inspact1on Reports 

·, l. J Prel.iainary Assessment CPA) R•port 
l.4 SLC• ?nveaeLqae1on (SI) R•port 
l.5 Previous operable Unit Intonsation 

2.0 REMOVAL RESPONSE 
2.l Samplinq and Analysis Plans 
2.2 samplinq and Analysis Data/Chain of custody Form• 
2.J !!/CA Approval Memorandum (tor non-time-critical re1 
2.4 EE/CA 
2.5 Action M•morandua 
2.1 Amendment• to Action Meaorandua 

3.0 UllZDIAL IJIYU'l'lCATlOll (RI) 
J.1 samplin9 and Analy•i• Plan (SAP) 
3.Z samplin9 and Analy•1• Data/Chain of c:uatody rorma 
3.3 work Plan 
3.4 JU Reports 

4. 0 PDSIBILI'l'Y SiODY (PS) 

4.1 ARAR Determination• 
4 • 2 rs Raporta 
4.3 Propoaecl Plan 
4.4 suppleaan~ and IAYi•iona to th• Propoaecl Plan 

s. o ucmm or mc1sto11 (MD) 

5.1 ROD 
!.2 AMnllllmta to IOD 
5.J zx.1 ... tiona ol 11tn1fic:ant Ditferanc:ea 

1.0 ST.&D CGOllDDAftOll 
e.1 coaperative ~nta/SllOAa 
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1.0 ENPORCDCDIT 
7.1 Entorceaent Kiseary 
1.2 Endan9enaent Assessments 
7.J Adminiscracive orders 
1.4 consent Decrees 
7.S Att'ldavics 
7.6 Oocumentat1an ot Technical Discussions with PRPs on 

Response Ac:ti.ona 
1.1 ~otic• Latt•rs and Responses 

a.o HEALTH ASS2SSKENTS 

8.l ATSCR K•alth Asaesaments 
8.2 Toxicoloqieal Profile• 

9.0 NA'l'mtAI. usoaaa '1'RUSTID 
9.1 Notice• Iaaued 
9.2 Findin9a ot Fact 
9.l Report• 

10.0 PUBLIC PARTICIPA'IIOll 

11.0 

10.1 co .. ent• and Reapon••• 
10.2 Community Ralationa Plan 
10.l Public Notice(•) (Availability ot the Adainiatrativa Record 

File, Availability th• Propoaed Plan, Public Maatin9s) 

10.4 P\a.blic Kaeti~ 'l'ranacr1pta 
10;5 Doc:uaentation of Otber ~lie Keetinc)a 

10.a Fact sh .. ta and treaa Rel••••• 
10.1 auponaivenua l\mMry 
io.a tat• c ·nta 

11.1 IPA .....-~ra Guidance 
11.2 DA ... ional Guidanc:• 
11.l S~ta Guidance 
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Ai'PE!-fO!X C 

MODEL INDEX 

Attach•d 1• an exe1rpt ot tne Index ot dccumencs included l~ 
~~• Adm1nistrative Record tor the Love Canal sit•. The Ind1x l1s~s 
~~· docu~ent• accord1nq co the EPA file structure ccat•qory nu:n.ber) . 
:~e Index lncludes th• tollawinq information tialds: 

:cc~""MENT Nt.."MSER ..•• 

TITLE •••••••••••••• 

AUTHOR •••••••••• • • • 

RECIPIENT ••••••• • • • 

OAT! • •...•••.•••••• 

TYPE • •••••••••••••• 

CATEGORY .•••••••••• 

indicates th• first and last paq• nu~ers cf 
th• document. Both paqe numbers will c1 ~~e 
same tor one•paqe documents. In th1s 
pa~icular index, th• document number 
consist• of a thr•• letter sit• code 
followed by microtilm reel and frame 
num»ers. 

indicate• th• title or an enhanced 
de•cription at th• doc:waent in parentheses. 

indicate• th• author or primary oriqinator 
and th• author'• corporate affiliation. 

indicate• th• addr••••• or primary recipient 
and th• addr•••••'• corporat• attiliation. 

indicat•• doc:wl9nt dat• by month/day/year. 
I I .. an• no date va• avail~le. 

indicate• th• doc:uJ1ent type. 

indicat .. th• IPA fil• •tructur• nu.aber. 
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MODEL POSITION DESCRIPTION POR ADKINISTRATIVI R.!COR.D COORDINATOR 

Itl'CROOOQ'IOM 
I 

The 1ncumbent serves as an Administracive Record coordinator ~n 
=~• of c~e Req1onal oet1ces ot C~• Environmental Protection Aqer.cy 
<~~Al. :taeh Reqion may want to add an introduction co Super!und 
and the Req1onal ott1ce here.) Th• incumbent is respons1ale for 
c=mp1l!nq and ~a1nca1ninq administrative record files for CERC:.A 
csupertund) response action decisions. 

Section lll(k) ot CERCt.\ require• the esta~lishment of an 
adm1n1strative record upon which th• selection of a response ac!!~M 
1s based. Such a record i• a coapilation of all docwaents which t~e 
Aqency considered or relied on in makinq its response action 
dec1s1on. Judicial review of any i••uea concerninq the adequacy ot 
any response action decision i• liait•d to the administrative 
record. PUblic participation in the development of th• record is 
required by lav. 

Esta~lishment of thorouqh and coapl•t• administrative record• i• 
essential to EPA'• Superfund proqraa. Ada1niatrat1ve records vnich 
include public pa~icipation and vl~atand judicial •crutiny allow 
EPA to •••t it• qoal• and objectivea. 

Th• inc:wlbent will b• reapon•ibl• for co•pllin9 and maintaininq 
administrative r•corda for larqe n\Ulber• of Superfund ait••· Each 
record require• coordination vitll .. ny people lncludin.,: Federal 
staff, •tat• ancl local official•, private contractor•, th• qeneral 
public and potentially reaponaibl• parti••· Purth•r 
r•sponsi~iliti•• include deliberation• over vbic:h aateriala to 
1nclude in ••ch record and requireaenta for dealin9 vith privileqed 
materials. 

WOB RQTYp MR •plQllYllµnP 

i. Th• inCWlbent 1• reapoull»l• far coapilift9 ancl aaintaininq all 
of th• adaini•tracive record8 far .. lectian of ClaCl.A r••ponse 
action• tor a ... ional office of tile EPA. 'l'be incnamDellt auat 
have coapl~ Jalowl..,. of all 1'\11•• and procedure• 9avernin9 
devel~ •I tile adaJ.niatrative record f 11••· 

2. Receiv• Ull nwl- all cloc:uaenta •Wnlitted by ~ llaedial 
Proj~ •=·..- (Ulll), Oft•Scw Coordinator (OIC), Office of 
R99J.onal caan .. 1 (Gae) and at.Iler appropriate atatt tor inclusion 
in tile adainiatrativ• record f 11••· Tile iftCUllbent will 
c:aordinat• witb •~fr ruponailtl• tor decidin9 vbat doWaent• 
are inc:l\lded in the racord and vill arrant• tor acldint docwaent• 
to th• record tile. 
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J. compi.les the ad::lU'IUtrac~·1e recor: hle !or eac:h CERc:.>.. 
response action. This 1~cludes loqq1~q c~e reeei.pt :! ea:~ 
~ocument, ~•1nca1n1nq a central master t1le of doe~me~:s. 
:edacti.nq i.nfor.iaci.on from pr1v1leqed doeumencs as d~rec:~e~ 
:y CRC, ~a1~:a1r.1~q any ~r1v1leqed por~1ons of eae~ rec::: 
~s 1nq Aqeney securi.~y ~easuras, arranq1nq tor copy1nq of 
jee~~•n~s 1~ each record and ~ransm1t~1nq the documents ~~ 
ap~r:pr1ate :epos1~or1as. 

~. Coor~1nates tn• compi.latlon of the adm1n1strat1ve recor~ 
ti.Les w1cn stat• and tederal aqenc1es. Th1s i.ncludes 
rece1v1nq records ~•1nta1ned by state and federal aqenc1es 
and nct1ty1nq appropr1at• personnel ot these recor~s !or 
t.!-.e1r review. 

s. Ma1ntains and updates (monthlyJ an index ot eacn 
adm1n1strat1ve record tile in conformance with Aqency 
qul.dell.n••· 

6. Ensures public ace••• to administrative record tiles. Th1s 
includes notityin9 th• pu»lic ot th• ava1labilicy ot the 
record, max1nq th• record available tor p~lic inspect1an, 
coordinat1n9 with personnel at th• facility where the recor: 
lS locacad, mainta1n1n9 an adequate capy1nq tacility and 
maintaininq a loq of par•ona revievinq documents. Th• 
lncWIDent will have to respond to phone call• and v1s1tors 
want1n9 infor111ation on and troa th• record. Th••• func~ic~s 
will be coordinat•d with th• Otf 1c• of ~lie Attairs and 
supertund Co1111un1ty Relations Coordinators. 

7. Maintain• th• Reqional supertund central tibrary cf 9\11dance 
documents and t•chnical referenc••· 

CQMTBQJ.I QDI mp 

Th• incwa.bent vorka ~nder th• qeneral supervision ot the 
[Hazardous Waate Branch Chief]. An adainiatrative record is 
reviewed and certifiacl tor litif&tion by a person deaiqnated by 
th• Raqional Adainiatra~or. 
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I 0 l:'liTRODL"CTIO~ 

T!'l1s manual des~rd:es how to ·.ue :he CJmcend1um 'ji CERCL" Resgonse Sl!lec::.::i 
G· • ..:l~-~ Dcc:1.1menrs· .c~m::e:1.:11um1 El;~ L" S El'l .. 1r:.nme:H1I P~~rec:.cn ~ien:·. E?~. 

R~i:O:":ll uff1;e ma1nt11ns l ;omcend1um of au1dance .:1oc:uments ireQue:uly ~sed !:.or.:11 

.!t' elocmen r Jl'IJ selee:.on of response 1cuons under rhe C:imcrehens1ve E:i .. 1rcnmen:11 
Rl!s(:lonse. C:imgensauon. ind L1abaluy "~r <CERCLA). 

EPA Headquarters used several sources ro develop rhe 1n1t1aJ Comcend1um. These ;.:: .::~s 

:nc::uded a camghlet ratted ·s.aected Technical Guidance for Superfund ProJecu• tOS'W ER 

D1recuve 9:00.7-01); rhe OSWEil Directive Sysrem; the Superfund. Resource Conservauon 1::.: 

Recovery Act <RCRA), and Enforcemenc dockers; the Hazardous Wute Collection Database, Jnd 

in y um1n1 re11on1l compendiums. The documents u1 rhe Compendium are referenced 1n 
1dm1n1srrauve records Cor decisions on selectioa of response acuons. 

The 1dm1nistrat1ve record described here is tilt body oC documents rhar Corm rhe basis for 
selecr1on or a CERCLA respoue actioa. Escablisbmeat or the ldmi1U1crahv1 record 1s required 
by § 1 lllk) or CERCLA. Aa ldnuaiscracive record ii the c:ompilacioa or documents considered or 
relied oa by EPA ia makia1 a decasioa. Documea111ur EPA aacic:ioa• will be included 1n rhe 
administracive record whea the decision 011 a rnpoue ICUoa seleciioa ii made. are ref erred :o u 
rht "adminisrrative record file.• 011iduc1 doc:um1a11. or poniom or 1uiclaac1 documents. char 
are considered or relied 011 ia s1lecrin1 a CERCLA rnpome action should be pan or an 

adminisrrauve record rile. 

Ceriaia rrequeady uld 1uidaace doc:umea11 may be reCenactd ia rile ind11 ro an 
adm1nis1racive record bur DOI pllysically iacludlcl ia cu ad•ini•mli•• record rill. The reference 
should iadicale me dd9 ud locldoD of aay clacwall iacludlcl ila Che ld•inilnti•e reeord but 

rnaiamiald ia lilt Com11111d1ua. wlaicla ii UPI II I c:eanl ntioall lacalioL It I 111iduc1 
donmea1 daU ii .. Ultld la dll CompeDClim ii c:ouidlncl or nlied oa ia se1tcaa1 the response 
aclioa. dll da t ••be playsicllly i.ncludtd ia cu admiDilnlive record rile. The 
CompeadiUll ..... ,.. .. dl9 budta of c:oni•I aad 1roriq mulliple cop• of tncauenrly \&Itel 

1uiclaace Joi • 

s.cdoa 2.0 of dUI mu.a brieny dS- use of llle Compelldium by EPA penoanel and 

cb1 public. Slcliaa J.O elm- rile Compeaclium'1 f"dt ud iaclt1 11rUC1Un. Dacumtall in cu 
Compendium an f"llecl ia danl·ri•I biaclln aad lilllCI oa aa iDd81 wlaicll ii 1eunted by aad 
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"T\aanaaned Jn J ;omourrr ~arat:ue Pr~.:edures for ugdaun1 the C'::imoendium ire ::rrse-::e: -. 
Se:ticn .& o 

: 0 0\ ER\ tE.,., OF CO,IPE'Dll'\1 tSE 

T'le C.m~e.,.:1:.i~ .s 1nrended for use by rwo 1rou1:1s: EPA ::ersonnel. ~:.ir::-:1 ·!"e =~:::~. 

;I "!s::cnse l.;::on se1ec:1on 1nd 1dm1n1s1ru1ve record de .. elogment. lnd the ::uetac. :·;r T· -e. _ . 

.:.:.::.i~enu referenced 1n t~e •:\du 10 in 1dm1n1sirat1ve record. 

T!\e 1.iser should note 11\11 aUhC\llh 11\t cerm ·auadance• 11 ofcen \IHd an d1s.:.ess.r11 :":e 
c.,mpend1\lm, 11 doll nor 1moly Chae only 1u1danc:1 doc11menw .,. 1ncl11dte1. The .:1oc:umen1s ':"l· 

ilsa be c:io1&c:111, memor1nda, c1111Cic:a11on1, case 1Ndi•, maauall, hudboolc.I, reoortS, and ::ltl'\er 
documena used all 1he selecnon ot CEllCLA r110011M acmou. 

2.1 t:SE BY EPA PERSONNEL 

EPA Ptnoaael UM dll Comoucli11m or1111ardy co rtf'trt11c1 rrtQ\ltnUy used 11iidance 

documena rl\ac may be mainainld ia chi Comteadium ralhtt tbu plly1icaUy uir:luded Lil eacb 

adm1nmnuv1 record tilt. n. ind.a muse 1adica11 wlUcJl docu .. aa are plly11ca1ly located an 

tl\1 Compendium aad mus• soecuy 11'11 loca&ioa ud accmabilhy or chi ComCMlldiiun. The : ctdu. 
should 11Jo reference oaly chi soecirac documena ia die Comoelldi•• 1ft11 wen considered or 

relied on Cor 11tt 1111 for wllicll lb rteard ii bliDI comodtcl. n. iadl1 should aoc referenc:e t:"le 

ennre Comoendium. 

2.2 USI IY THI PUWLIC 

At widl uy unaric1811 danlMAC iMluclld ia a rwrd. ma CoaDtDdium documee11 are 
accmable ror IH&ttli; ,....,. Wiiia IPA p8'1i111111 aOlim ot 1¥lillbiUCJ of u M1ai•iatra1iv1 

record me. dll& .... will ..... 1111 ... , .. ti .. Co ..... , ... T1lal C:ompncllua will be 

1Y&1Jabl1 tor ...... -...111 aall'll f'lliDul ....uu ... 1 (ror Olmltll. me EPA R11ion11 
Of'nc:t). Uld .a.a• _, dll d• tor wllicll dle naud ii blial coaDilld. (Sit A001Ddi1 A. For 

a lilc of' die 11 JIB I fll wll "lill&l CGOY of dMI Co....Uma ud die W ot die R.11iaul 

AdmiailaUiw .... Coordlumn.) 
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J.O STRl.CTl"RE OF THE CO\tPE~Dll..\I 

c~rrenily. rhe CJm:end11im IS or11n1zed 1nro 10 ;~re1or1es ~n o .. er .. 1e111 ,f ·'le:·. e 

:·.-·.·~ • ;rt.ented ~!1ow u -.ell is i d1s~uss1on oi :he 1ndu th.u .dent1f.es :he !o.;.:":":p.·s 

.:i.;!ui!e:1 ·n !!'le C.Jmr;:erid1um. This sec:uon ilso d1s:usses 1he d1ra elements Ldenr.i1ed :i :·.e 

.nde-.: T!'le .!lei !ltlT'e!'l:s "rov1de viral 1n(ormauon on rhe documenrs 1nc:l~ded 1n :he 

C;mgen.:S1um in.:1 ire ;onr11ned 1n a .:1acabase 11sed to c:omp1le rile Comoend1um in.:J j!~!~l:e ··e 
.:ide"< 

J.1 FILE STlt:CTl:RE 

Tile Compendium &1 scruccured 1c:c:orcSin1 IO 10 major care1ori1t char 1enerilly reflec:r t~e 
various c:omr:t0nencs of' a respon11 ac:1ion seleciaon under CERCLA. Table l· 1 lists the c:urrenr 
Compendium c:a111or1t1. The documents are rurther trouped inco subcue1ories that 1ndic::ue 

rhe1r more spec1f'ic narure. when •PDlicabl1. For e.ampl•. the remedial iftvesti11uon1 reas1b1h1y 

study (Rl/FS) seccioD of the Compendium is broken down into mart SDte1fic: 11ibcace1or1e1 co 
1denrafy the wide ran11 oC Rl/FS •umena available. Whla tile doeumena apoly ro muU1gle 

.:ue1aries. secondary referenc:a an provided ia th• Comoeadium ind11. 

Each doc:umeat llU bnl mi1111d a uaiqu four•dilit documeac aumblr. The bound 
documena c:aawned ia acb ca11aary an uranpc& au•rically. Whea a mer w1a11 to access 1 
documenc. Ile or she will fiacl cbt 4oc11m1nc f'iltcl accordiDI co the uai1atc1 Dum~r. The Four
diaic !lumber s1ri11 aui1Dld to ocb ca1qory an also listlcl ill Table 3-1. 

3.2 INDIX snucruu 

Wbea aa ld•i•i•auiw l'ICllnl iDda nltn ID I dOnmnt coataialcl ia th• Compendium. 

that doc:1amtat ii 111o idlmiflld lam ColQeadl• iBdla. 1'111 iadla. ;oalliald u the rust 
docWat ia me Co-11111-. .,., .... 1111 iDlormalioll a1 = 1 ry &IO idlacity lad locate the 
dtsind ._ (Por 1.., fl m nrnac Com11111dlua badu. • Affllldia I.) 

81 r 111 la - - 1111.-r will lulow the ddl of me docmneat radler mu the number 
111ip.ed. me .... lilll IM cloclm9•• uac11r 11ela camaorr ia ...,...,.cial order. AD 

alohabllical lillial of llCOlldlrr Nftnac11 follows rJle primlry cloc1lmaaD liscld uncllr each 

c:areao17. 

(3) 
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T -'IL[ l· 1 

CO\IPE'DIL"\f C-'TEGOREES "'D 'l'IBER SERIES 

C -1. TEGOAIES 

lndn 

Pre- Remedial 

Remedial (1,,t1U1a1laa/ 
F1u1bilUJ Scuclp 

Central 

RI Cara Qualiry1Sirt A 
Wure ASllSSftllftf 

Land DisoosaJ Facdicy Tecta.noloty 

01her Tec:hnoloti• 

QroundW11tr Monitorint a: 
Prorec:uoa 

AIAa.' 

Wam QllaJltJ 

Rllk Auma1a1 

CoaaAul,. 

c ...... ., ......... 

l1fon••••• 
S.lwC•ll ..... J/Dldll• 
DM W 
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"l \ISER SERIES 

0000 

0001-0999 

1000-1999 

2000-2999 

iooo-2099 

2100·2199 

2:00-2299 

2300-2399 

JOOO·ltff 

•000·4'99 

S000·5'H 

•000-'991 

1000·''" 
1000·"" 



'!'he CJmcend11~m 1ndu is m11nt11ned on i .:Jc1tue :.:s1n1 ~BASE Ill P!~s ;o(:.a.J~! -- • 

.!1t1bue ;ont11n1 numerous data elements thu store the 1niorm.u1on d.srin!lu1Sh1n!l 1ni: !": .: · \ 
• ~l.;., ~~.:umf!U 1nro rhe lC:l)rQpr1Jte .:1tt!10t1es n1e .::111t:1se IS :.urently 'Tll1nr11r.ed lf E? ~ 

\li1nr11n1n1 :~e ·r.du an a database allows the 1niormar1on robe organized 1n lii:"e~!:\t 
"'l'~ F'Jr eumple. should the Re11on need in 1ndeJ11 rt1ar is sorted enurely 1n 11gn.1:er::11 :r:!r 

:> title • .:hronolo111:ally by documenr dare. numeru:ally by r!le number ass11ned uc:I\ ..::::.~e-:: 
ere:. EPll\ HeadQuarrers can generue and forward such an 1nd11. The dua elemenrJ oi ::O:e 
C.Jmcendium da11bue. u 1denufied oft ttte 1ndu.. are included 1n AODend1.ll B. 

4.0 t:PDA TING THI COMPE~DlliM 

The Compendium 11 deliantd to allow for tht periodic addhion ot' newly develoDed ~oli:y 

or 1u1danc:t documtnlS. lTpd11n to tht Comoendium art ateeaaty in the rollow111 cases: c 1 l 

EPA releue1 relevut new 1u1danc1. policy, repora. ecc.; (2) re1ioaaJ sratr find addiuonal 

documena that should ti. included ia the Comoeadium: ud (3) t1iltin1 documlftrs are revised or 
suoenedtd. EPA Hadquu11n wlll con11nu1 ro monitor 1he iatormacion sourca used ro develoo 

rhe inn.ia.I Compendium (or new or re•ised docum11u1 dlal may Qualify Cor inclusion 1n cl\e 

ComDendium. 

Ouidaftce dac:ume1a11 id1acil"led for additioa co tbe ComD1Dd1um •ill be reviewed and 

relevant 1Dformatioa •ill be tntencl iato rbe tllillilll da1ablM. After 1h1da11bueis11pdated. a 

new index will bl 11nerattcl aacl 11a1 to eacb lleaioul Office. Thia Ill• indlz wall replac:e any 

previous iadie11. Hard copill of tile ldditiollll documena will be sear to ncll re1iaa ror 
inclusion ia tb• Compendium. The ""illd iadea will iadicam dlt ca111ory ror ncb new 
documtas. 

4.1 

Plrd• k blolll ill 1111-.ome ICCio• Mlitceioa pracm, • ...U • Admiailtralive Record .. 
Coorcliaam. .., 1111111 dlcamta• 11111 are frequully iacluMd ia Nl•iailuui•• ncordl bu1 ue 
no1rtf1r11ujJa1111 eom..Dlllua la ncla cam ii may be dllinble to iDclude Ille documena 

ia rhe ComDtadl- u pan ol IM UCldalilll Pl'OCI& Ho....,, 1iace die Compeadium is dts11ned 

to bll ll&lio..Ur applicaltle, aaly documeDll Ulld rncaueady ia ditfau1 rttio• •ill bl inc:ludld. 

Aay NlioD•specific c1Gcumea111lould bl! maiall.iatd ia sepuam rtliaall ralll lad DOI iD tilt 

Compendium. 
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-1.~·1 "I .,e 1'!e9r:1 .. :>t l"h ·ecord ·l"lt ·e:"!·~ ·:i 11 Ho•e .. er :.:..:.:~e~!s .:::-.:i ·e! •. ··e 

:: .mc-en.::.:n ~~~ ':e ·e~ .;td 1n 1l'le ! .-:;.ire :o rei:ect ;!ur.1es. i:ir uamcle . .:"l~nges .:i : : .. : • 

·~:"::"loloty. :ir iw T!\e masc :1Jrrent .. ersion of :hese documerus will be added ro :~e 

C :mgend1um. u 1ggrogr1ue. so cl\u 1hey will l:e available (or cl\e ldm1n1scrauve •ee~r~ =~~=m 

-'lt.l\ou1.I\ no documenc 1ncl1Jded 1n the Comoendaum wtll ever be reolaced or :e~;;' t·! 

once an adm1n1~1rauve record 1ndu rehrs co 1c, chose documencs th.ac are suoerseded •iii :e 

nacaea and 1den11Ci1d Oft a seoarace 11\dU (suoersedtd 1nd11) lltKll•d co the Comgend1um's -1 -

index. The supeneded 1ndu wdl also 1denc1ry the c:orresoondlftl revised venion ad~ed :o ··e 
Comgendium to 1nd1ca1e the new dOC:llmeru chat should bt used. 

Resoonse acnoll select1om freQuen1ly rely 01 cechnicaJ dall atnenlld 11 Sucerrund sites 
across che councry. Such data 11 or11n mautui1nld on nacsonal daubuel. Dtpend1n1 oa. chear use 

and avadabalitY, certain or tbtse darabun may ti• 1n;lvdtd ia che Comoendium. For eumple, 

rh1 Pvblic Hnlm Risk Evaluacaon Dlcabut (PHll!D) ii oan oC rile Compendium. PHllEO is 

srored oil cwo noop7 disken11 cha1 are re11alarl7 11DC1atld u additional inform111on t11c:ol'l'IH 

aYadable. Whene..,er 1ipdaCld PHRED disll:111ts are 1en1ratld, they •111 be added ro the 

Comoendium. Those diskenes lhll •• ,. ortviousJy IDGludld will a1Ja rem11a Ill tl\e c~m~enc1 .. '"t 

and will be 1d1nti!itd oa tile superseded usdt1. 
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(APPENDIX A) 

REGIONAL COMPENOit"M LOCATIONS ANO ADMINISTRATIVE RECORD COORO:!lA:":?S 

Region 

I 

Address 

90 canal Street 
Boston, MA 02203 

60 Westviaw Street * 
Lexinqton, MA 02173 

II 26 Federal Plaza 
New York, NY 10278 

Woodbridqe Avenue * 
Raritan Depot - Bldq 10 
Edison, NJ 08837 

III 841 Chestnut Street 
Philadelphia, PA 19107 

IV 345 Courtland Street, N.E. 
Atlanta, GA 30365 

V 230 South Dearborn Street 
Chicaqo, IL 60604 

VI 1445 Ro•• Avenue 
12th Floor, Suit• 1200 
Dalla•, TX 79270 

Coordinator/PH • 
l. Remedial 
2. Removal 

l. Brenda Haslett 
(617)573-1759 
FTS 833-1759 

2. Pam Bruno 
(617)860-4309 

l. J'enny Oelcimento 
(212)264-8676 
FTS 264-8676 

2. Norman Voqelsang 
(201)321-6657 
FTS 340-6657 

l. Margaret Leva 
(215)597-3037 
FTS 597-3037 

2. J'oan Henry 
(215)597-27ll 
FTS 597-2711 

l. Debbie J'ourdan 
(404)347-2930 
FTS 2.57-2930 

2. Same 

1. J'ami• Bell 
FTS 353-7446 

2. Jan Pfundheller 
FTS 353-7626 

1. Karen Witten 
(214)695-6720 
FTS 295-6720 

2. J'oann Woods 
(214)655-2270 
FTS 255-2270 

• Th• compendium was initially diatributed to remedial 
Administrative Record coordinators only. Copies may be 
located at this address. 
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• ?eg+on 

... T' T' .... 

VIII 

IX 

x 

Add;ess 

725 M:~~esoea Avenue 
Kansas C1ey, KS 66101 

25 Funston Road • 
Kansas C1ty, KS 66115 

999 18th Street 
Suite 500 
Denver, co 80202 

215 Fremont Street 
San Francisco, CA 94105 

1200 Sixth Avenue 
Seattle , WA 98101 

Coord1naeor/PH • 
l. Remedial 
2. Re:;ooval 

l. Barry 7h1erer 
FTS 276-7052 

2. Helen Benr.et: 
(9l3)236-J88l 
FTS 757-JSS!. 

l. Carole Macy 
FTS J30-l28l 

2. Tina Ar~emus 
FTS 330-7039 

l. Tom 
FTS 
Con 
FTS 

Mix 
484-1960 

Br1qqs 
556-6637 

2. Holly Hadlock 
(415)768-1354 

l. Lynn Williams 
(206)442-2121 
FTS 399-2121 

2. same 

• Th• compendiwa waa initially diatril:lutad to remedial 
Administrative Record coordinators only. Copiea may not be 
located at this addr•••· 
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T"BLE OF CO"TE,TS 

RI FS • General 

R l. FS • R.l Oaca Quahcy, Sill A Waace Assessment 

RI. FS - Land Disposal Ficilny Technotoay 

Rl, FS • Other Ttchnolo1i11 

R.I, FS • Grouad· Water Mon11orin1 A Prorec:tioa 

Water QualilY 

Risk Asseamen1 

Cos1 Aauysil 

Commuaicy Rtllliou 

Eatarceuu 

Sllecuaa ol ', CJ t'Dlcilila Dlnmla11 

. Joo- .coa 

:000-:01: 

::100-2119 

::00-2:12 

2300-2320 

lOOO·lOOJ 

4000·4003 

sooa.sou 

6000-6001 

7000-7000 

IGOO·IOOI 

s 

. 
' 

s 

l 1 

11 

12 

12 

•n. r11111 far Ilda aumblr llrill idtalif"lld norm•• tbt aumbln mipld 10 llloll cloclamenis 
c:urnally ia tbt Co•Dtacliu& 
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DAT.\ ELE\tp1I Difl:"'IIIOr-$ 

i"e ~ua eleme.,rs Ji ·~e Com&:e:'ldium oluiba.se. u . .lenui.ed on :he .~cet ire ;- ~ ... , 
':e•ow· 

D.\T.\ ELE\IE~T 

Doc So 

Vol 

TI ti• 

Dall 

A•Cllon 

Scahll 

•••• 
Tier 

OSWla/D-.. 2•• 

DEFl~ITION 

L'n11:1u1 rour·d1111 number us11ned to a '1ocumenr .~; ... .:!: 
in Ult CornDtnclaum 1ccorcl1a1 co c1ce1ory 

Volume number or ch• billder an wluch rJ\1 hard :;gy ;i 
rile document 11 coaraaaed. 

Tiell or Chi documeat. SecHury •• ,.,..,. II 1dentu"1ed 
ro11owin1 the cacl1 wllea a documeac rel1c11 to more :nan 
one car11ory. n. daeumeac 1rse1r ii riled under rile 
number 11t1a uaapecl co 111 Drtm&ry cac11ory. 

The dall cll1 docwDlar wu Dublilblcl by or releued rrom 
tile isauaa1 office or eaucy. 

A ucllor(s) aad lf'filiuioll(s). Also includ11 1d1nuticauon of 
Chi EPA PnlJICI otf'iclr aad lllWDI otrice, wh.ere 
aoolicabl1. 

lndic:am clll nuu of a docum1ar. 11dler dratr or finaJ 
versaoL 

Toca& number of priallcl Dat• or the documear, 1nclud1n1 
aayacacbmlam. 

Tier I or Tier 2. Tau I documea• an dt1 core documenu 
of die ComD1Ddium u li118d ia die DUIDlaleC cadld 
"Slllct8d Ttenicll Ovid!._ tor SUDlffUld ProJtcD," 
camDilld by OlllL T• 2 danmlall an Ill ocher 
doc1aml•ll iacludld ia Clll CollDlllClium. 

Amcbml•• ra a danmlal by ;omoll• or abbrevaaced 
till&. 
IPA rtDOft or OSWW& DirtCUve Syactm numbers. wll1r1 
aoolicable. 
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,. 

:Name cf ccncact] 
:A:Sdr•ss; 

JCOD!L 'l'RAllSMI'M'AL C:OVD L2'l"t'ER 

!h• ~.s. £nv1ronmental Prot•ct1on Aqency is requ1r•d by law~~ 
estaCllsh adm1n1scrac1ve r•cords "ac or near a tac1l1ty at ~ssu•.~ 
~~~• adm1nistrac1ve r•cord consists of intor.aat1on upon wnicn th• 
Aqency bases 1t• ••lect1on ot response action tor a part1cular 
Sup•rtund site. 

By providinq th• public with ;reater ace••• to th••• recor~s. 
~• our hope that they v1ll be bett•r •Cl\liPP•d to comment 
constructively on s1t• activ1ti•• and to unclerstand th• issues 
r•lat1n9 to th• selection of the r••pona• action at th• s1t•. 

We appreciate navinq th• (Nam• ot local repoaitory] •• th• 
des19nated ac:Sa1nistrative record facility tor the (Ma .. ot a1te] 
Supertund site. Th• enclosed record tilea, alonq vi~ any tutur• 
document• relatinq to t•cbnical activiti•• at the •it• should be 
placed in th• (H••• of local repo•itoryJ and be ava1laDl• tor p~lic 
review. Th• record til•• should be treated •• a non•circulatinq 
r•t•rence - it should not be raaovecl troa your facility. 

Also enclo•ed 1• a tact sheet to •••i•t Y°" ancl yO\ar atAft in 
anaverin9 qu••tion• po•ecl ~y the pu.t»lic concernint adainisera~iv• 
record• for ••lection of r••ponae ac:tiona at SuperfluMI sit••· 
Pl•••• t••l tr•• to diatrillute Chia 9'1id• to the pu.t»lic. 

To ensur• th• receipt of the adainiatrative record tile, I would 
appreciate your coapletion of Che accacbed Dac:uaent TransaittAl 
Ac:Jc.novledqaent ton. Pl•••• return tb1• ton in ~· enc:lo•9CI ••lt· 
addr•••ed, •taapecl envelope. 

Aqain, I would lilca to taank you far your cooperation vitb the 
U.S. IPA in ••l'Yift9 ... Pi•lll aapoa1tary. lf yCN UV• any 
queationa or ca•1nta, pl•H cutact [llW of ltA conuc:t) at 
[Phone Mo.]. 

Slncenly, 

c•-1 
Aclainiatrat1v• Jtec:ol'd cao~1nator 
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APPENDIX G 

llODIL DOCl1MEMT TRIJISMI'M'Al. AClOfOWLEDCiMEHT 

Proa: !Reqional Ottic• Address) 

To: (F1•ld Repository Address] 

I acknowledqe that I hav• r•c•ived the tollowinq documents from :he 
U.S. EPA Re91on ____ Office, pertaininq to (Sita Name] Supertund 
si.te. 

Adminiatrativ• R•cord Nam• - rsis;• Ha111 

Administrative Record Docwaent Number• -

Siqn1d 

cat• 

Pl•••• return this fora to: [Raqional Office Addr•••l 
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.U-PDIOIX II 

PAC1' SHZ!T 

1s1ptni1iraciy• R1s9rd1 in lQsal B1pg1itgri11 

~h• "adm1n1scrac1v• record" is Ch• coll1cc1on ot documents ~h~=~ 
!::"':l e!'le basis tar cne s1lect1on ct a response act1on ac a Super:·.:-:.::! s•:•. ~nder sect~cn lll(k) ct the eomprenana1ve Environmental 
~esponse, comp1nsac1on, and L1ab1l1ty Act, aa •••ndtd by cae 
s~~er!~nd Amendments and R••~thor1zacion Act (C!RCI.\), EPA lS 
requ•r•d to •stablish an adJl1n1strativ• r•cord tor 1v1ry Sup•rtund 
:aspons• action and to ••k• a copy of th• adain1strat1ve recor~ 
available at or n1ar th• 1it1. 

Th• administrative record tile must be reaaonably available :~r 
public r1v1ev dur1nq normal business houri. The r•cord til• s~ou:~ 
b• tr••t•d •• a non•circulatinq r•t•r•nc• doc:uaenc. Th1• vill &llc~ 
cna pu.bl1c qreatar ace••• to th• volua•• and •l•o ainimiz• the r~sk 
ct lo•• or damaqa. Individual• may photocopy any 4ocwaent• 
conta1n•d in th• record tile, accordinq to the photoc:opyinq 
procedure• at th• local r1po•itory. 

Th• doc:ua•n~a in th• adaini•trativ• record tile aay b•came 
daaaqed or loat durin9 uae. If thi• occur•, th• local repo•itory 
manaqer should contact th• IPA ••9ional Office tor replac .. anta. 
Doeument• may b• added to the record file •• th• •it• vork 
proqr•••••· Periodically, IPA aay ••nd •uppl...ntal volua•• and 
index•• dir•ctly to tb.a local r•poaitory. 'rh ... auppl•••nta •noul~ 
be plac•d vi~h th• initial record tile. 

Th• adainiatrative record file will be aaintained at th• local 
rapoaitory until tur1:har notice. Queation• reqardin9 th• 
maintenance of th• record tile •hould be directed to th• EPA 
Raqicnal Off ice. 

The Aqenc:y velccmae co...nta at any time on d~nt• contain•d 
in th• adaini•trative record file. Pl .... •end any auc!l co ... nta co 
(name and addr•••l· Taa 14.ac:y .. , bold fOZ911l pablic comaent 
pariad• at certain au,.. of reaponae proc:.... 'ftla ,Ulic: ia ur9acl 
to u•• th••• foe991 review perioda to auttait tbeir ca...nt•. 

ror turtlMla' laformacion on tb• adainiacrative 1'9COl'll tile, 
contact (n ...... plaofte no. or Adainiatrativ• Jtecol'll Caol'llinator]. 
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.UPENCIX I 

JllOC!L NOTIC2 or PUBLIC AVAILUILITY 

THE CNITEC STATES ENVIRONMENTAL PROT!CTION AGENCY 
ANNOUNCES THE AVAIL.ABILITY or TH! 

ADMINISTRATIVE RECORD 
XYZ SITE, (Locality, State] 

The u.s. Environm•ntal P'rotection Aqency (EPA) announce• the 
availability for pul)lic review ot til•• comprisinq th• 
administrativ• record tor th• selection of the (remedial, r•moval: 
action at th• XYZ site, (Locality, State]. EPA •••k• to inform tne 
public of th• availability of th• record fil• at thi• repository an~ 
to ancouraqe th• public to comment on docuaents •• they are placad 
in th• record tile. 

Th• adJDinistrative r•cord til• include• doc:waenta which tona th• 
b••i• for th• selection of a [reaedial, raaoval] action at this 
sita. Document• nav in the racorcl file• include (preli•inary 
••••••••nt and sit• inv .. titation reports, validat..S aaaplinq data, 
RI/FS work plan, and th• comaunity relation• plan). Other documents 
will be added to th• record f 11•• •• eita vork proc;r•••••· Th••• 
additional doc:waenta aay include, but are not liait..S to, th• RI/FS 
rapor1:, other tacbnical reports, additional validat..S •amplinq daca, 
comments and nev data •u.baitted by intareeted peraona, and IPA 
reapon••• to •ic;niticant comaenta. 

Th• adainistrativ• rec:ord file 1• available tor r•viev durin; 
normal busin••• boura at: 

(Repository w ... J and 
(Addr••• and PbOM fl 

u.s.1~ - R91Jion z 
[Mdru• and Pllona • J 

'Additional information i• availalll• at tb8 followinf location•: 

Guit• I doc:uMnta and 
t g teal 11~ratur• 

-
-

c:oauacc luontory, 
[~ and ftOM fJ 

IP~· ... ion I 
[.Addna• and Pilon• • J 

[B ... ], Office of JIUU.c Ufain 
U.S. IP& • Jlelion I [Addi'••• and ftone tl 

II 



AIP!Nl)IX ~ 

KICRC POIUI APPllOVU. MDIOR.AHOC'M 

~NITIO STA TES ENVl,_QNMENT A~ '99'0TECTION .&Gi'4CY 
WASMINGTON. 0.C. 20,10 

rm 21 • 

:•• i:! : ' 
tc~ = 111ar1 ..... c ,.,.,,: ... .: • •n•: ·.;' 

F'~CM: 

.... ' .. 

Micror~:=ina t e Adm1r..strat1ve Record 
"1-. I • 

Edwai-d J. H1nl1y, D1rtctor ,~ ..... -7 
OCt1ct ot :nroi-:at1on R11ourc11 M1n111m1nt 

• 
Asa I. Frost, Jr., Director"' 
osw11 Intor=1t1on M1na1•••nt Starr 

I~ accordanct w1th EPA Records M1na11ment Manual, Chapter 6, 
dated 11131~1, I approve OSWER's requeat tor an 
1c:~r.~str1t1v1 record m1cro1r1pbic 171t•• tor r11!onal 
~1z1rdous vast• man111mtnt pro1rams. 

The !1111b1lity study prepared tor OVP!, ent1tltd 
~Assessment ~t tbe SuitlD1l1t7 and Costa ot Alternat1Ytl tor 
t::t A4m1n1's:. ·1t1ve ltcorc&" ( Junt 30, 1981>, 11t11r1ctorU1 
doc~m1nt1 and JUltltitl the nttd tor coav1ri1n1 t~• 
1dm~n~str1t1ve recor~ to •1crotor•. Ia p1rt1cul1r, tae 
r1qu1r1ment under SAIA '' aak• tae 1daln11trs1ive record 
pu~l1cly 1va111,l• '' or near 11cb b1a1rdou1 vaatt a1t• 
makes •1crotora a coat•ett1ct1v1 1tor11• •••1u•. 

Pl•••• 1nto .. •••b r•1ion1l h111rdou1 vaate pro1r•• ot •J 
1ppro••l of OIVll'• r14u1at and ot tae need to •••PlJ v1tb 
tb• r1maia&aa profiaioa1 ot caapter 6 or th• IPA lecord• 
Manual alould tae r111oa proceed vlth l•Pl•••ntlnc an 
1dm1n1str1t1•• recorc •iero1r1ph1o 111t1a. 

cc: SIIMOa, ••aloft 1 - I 

.. 



APPENDIX K 

KODIL C'ZRTIPICATION 

IN THE (NAME or COURT] 

~NI~EO STATES or AMERICA, 

Pla1n~iff, 

v. 

:~AMES OF DEFENDANTS] 

Defendants, CIVIL ACTION NO. 
:nulntler} 

v. 

[NAMES or THIRD PARTY 
DIFINDAHTS] 

Third Party Defendants 

CDTIFICATIOll or DOCUlllllTS 
CQMn?.l?tfC THI AQGMJ;l'l'BU'.fYI Qs;QIQ 

Th• United Stat•• Environmental Prot~ion Aqency (IPA) h•r•cy 
certiti•• that the attacbecl docuaenta conatitute th• adaini•~ra~1v• 
record for ••l•ction or r••pon•• ac:tiona under the Coapreh•~•iv• 
!nvironaental aeaponae coapenaation and LJ.&a»il1ty Act or 1980, •• 
amended, for th• [naae of ait•] •it• 1n [City or County], [St&t•l· 

By th• United Stat• lnY1nnaenta1 Protection A9enc:y: 

In vltneaa vllereot I bave a'Ubacri~•d •Y 
~ t11J.• _ ctay or , u_ 
in Cpigy1 • 

Ctigthgl 

Ct,JM4 DIM 
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APPENDIX L 

PREAMBLE TO SUBPART I OF NC~ 

3wo'7tl:"T !~d.'Tl1tt11uvt1v• i..:ora ''Jr 
Sf11«::;on of .:t.•1oon•• .~c::on 

S"OD•n ! of :!'It ~0 ·1 tft:&l"llY .,,,. 
II .mp:en:tnt1 C!RC"..A :.qu1rem1n11 
:ancem:r, :~t 111aa111nin1nc ai 1a 
1d.'ft1n11crauv1 ~ara !or s111c.11on ai 1 
l"!1DOnH 1caan. Seeman. Ullkl(ll of 
CE.'tc:.A :'Wql&&ftl fJll ftllDllllUlltlU af 
'Ill ICllftllUllrlUYI l'9CGl"d UDOD wnaca 
:ll1 P!'e111~1n1 1na" ba11 1n1 1•11euaa al 
1 rt1pona1 1cuon. · ~u. toda' 1 nu1 
:'IQUINI Usl ffllDUMlltftl oi ID 
1dmw1nuv1 C'ICorG U1a1 can1aan1 
documen11 t!l11 (gma rJl1 l:la111 !or :JI• 
1e1ecuan of a CD~ rnponu acaoa. 
~ addanon.. 1ecaa11 n:Slkl(ZI l'9CUllftl 
1111 prom1M1auoa oi ~aaou 
111aoh11tan1 praCICNnl for t!l• 
~11Uap1aan af uu.,.cld penaaa 111 lh1 
dlvtiOllllltftl of Iii• ldmua&IU'HYI 
NCGrd. 
Th- ...... Ciani .......... die 

Mlmuuanan ,_... illclua 
procedlllWI tor ~il!c pllftelpaa• 
ltaUM Olll ,.,,. .. of Ute 
&awucraan 1-.A 1110 flCllilace 
pu.biic ...................... t• 
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...... : t'"" - ..... : - .. - - ...... --==·~ 

.... :10.tf'Y ~ itf"! 'O I""! :-:'":!': ... ~9 

.io• er"":in1 p"bhc p1n1c:p1"on Ceneral 
commun11y rel111ons prov:11on1 found 1n 
other pan1 or U1e propo1td SCP IN 
addrentd el11wller1 1n 11'111 pre1mbl1 

n.1 (ollow1n1 11c11on1 d11cu11 1h1 
'""'°' comm1n11 rec91•ed on 1h1 
propo11d IUDP•rt I and EPA s responHs 

\c.'1lt1 Central commen11. 
P.·opo111d '"··• S"bpan I dt1•1is how 

:'le 1dm1n111r111ve record :s 111e"Tltiied. 
ma1n~1ned &ad made ol\ a.1 .. ble 10 :he 
P"~lic. 

Rt11oon1t1 :o commtt."ltl Commer.ts on 
1he 1dnun11rr111ve record re9uJ111on1 
included rhe 1ugest1on l.b11 t.he 
preamble prav1d1 1 1en1ral 11111men1 
d1CFeren111t1n1 b11w11a the 
adm1n111r111ve NCord Ind the 
1nfo1"1Da11oa repoa11ory. 

EPA •11"9•• 1h11 while subpart I 
1nclud11 ample 1nfonnation oa the 
requLNllltllU" of the 1dm1n11tra1tve 
record. 1 bner cl1nfte111on wauld help 
10 dilr1Nnt1111 the record from the 
1nfonnaboa repolitory. 

n.11nfonn1tton repo1Uory UIClud• 1 
d.iverM poup of docwnenll tllat Nl111 
10 1 Superfud 11t1 and 10 tilt Suptrfuad 
Pf'Ol'8ID an pnenL mcludaq documenll 
on 1111 acuvttaeL mlonn111oa 1bau1 tlll 
1111 locabOL and baclqrouncl prosram 
and policy 1Wd11. EPA NCIUll'll U 
1nfonna11oa f'l1HllllOry at all l"lllledlal 
ICllOll •• , .. and uy Ult wtwrw • 
removal actaoa 11 likely to eattad 
beyond UD cla~ 'ne ltUf1IOl9 of die 
1nfoimattoa repoaUory aa to allow o,_ 
and convement public 1CC111 10 
docu111u1 expia&lunl tile ectaou takml 
pl1c:e 11 I ua.. 

The ldmaftllll'lllVI l"ICIOrd dilCUIMCI 
1n du1 1ubput. bJ contnlL 11 die bodJ 
of dacumea11 tllat farm tile buil of tlle 
•1•BCY'• eelfctiaa oh~ 
rnpoue 111 ltll. i.e.. d..-11 
relewua •a NllllllM 11lecli• IUt ... 
IHd a.-, Nlila I& U wtll a 
rel....a ca-•11ud..,_..._11111 
the Ind qncy COJ11idlrl .. _, ...... 
I.ft die ....... ,..,... .. .... 
cllmlOIL nu. die ....... ...... 
dCIClalBll lM ...... _......, 
1enn•.PRPudPllllJ aud 
tecludal ad Ii• 4 « ........... 
Th .. dm• ft I 'raU, ...tap 
wads tll .. •hid 18 *9 .,._ ... 
,. .... ...,.,,. tdltmllftlift ..... 
includll .... adllm811ae ...... 
•l*llc eta• IDll nm mllL pidum 
dw11 llld It b ..... ,., ..... 

\&MmlMlliecll•oldle•11a•11 .... n. lafea ..... ..,..., .., 
.nc1 ................. ,. .... 
baclllrnM W-.tl& lact ...... 
p ................. - ... 
..., .......... paltUc .......... 

:· , s ~ •!s:o~9e ·r1ar~ 1 e9s :: ""~e·-:e~ 
:ne ni;)r~auon nu be1~n1 on •ne 
e\ er.1ual respon11 selecrion 11 rhar 1111. 

One com111en11r (eU that there w11 no 
mech1n11m ror PRPI 10 Pl"1CIPll• lft th• 
d.,,cloprn1n1 or the 1dm1n111ra11ve 
record. In respon11. PRPs are 11ven 1 
chance 10 p1mc1p11e in me development 
or 1111 1dm1n1str111ve record tilrouanou1 
11.1 carr.pd111on. EPA will m1k1 1v11labl1 
1nfonna:1on con11d1red 1n 11l1ct1n1 •h• 
response •cnon to PRl'I and oth1P1 
lhroulh che 1dm1n11u111ve Ncord flit. 
lnieresied p1rsoa1 rnay pena11 the 
record nte. submit 1nfomaa11on fO be 
1nciud1d ID the 1dnun1111'111v11"1Cord 
me. or m1y comment on 111 con11n11 
dlll"l"I mi llllWftl public c:anunat 
penod. 

Name: Secllon 3GD.lllG(al. 
Ea1abl11hmen1 of u 1dmuuatr111ve 
recanl Secl&aa 3CIU10(1a. Con1ea11 or 
the 1dnl.uul1ra11ve NCald. 

PropnM ttlle: S.CllOD UJ(k)(tJ ol 
CERCI.\ llatll taat die N ........ lltaJI 
1111btalb u admmaacrauwe PICOld upoa 
whacb the Prai.dal aball but IM 
11lectu1a ol a Napoue acuaa. ·EPA 
used IUIUlar ........ ID I --1) of 
the pro,....& nMc '"'ftt lad...-, 
U.U u&altliM u admuuatntaw NClll'd 
that CGDIUll dw doeftatl Ul/olm th•,,,,.,, tor Ille ........ or .... ,.... 
ICllGL • (Emplauaa addecL) SlcU• 
3GD.11G(I) Illa. tUt tM 
•acblwulcraaawe l'ICGl'd m. ,_ MJactiaa 
of 1 ,..,.. aeuoa .,,..u,, lnat ao1 • 
Ill CUA Will cantaaa 1111 followull 
.,.,.. of docllm... • ~ • '"" follow9d bJ 
•••• 1nu.ofdllll9danm 1a Rn,__• CGWIS IPA'1 claaiC9 
of ........ ..,_ ....... ':" .. .... , ... .., .... ,,.. 
-11upa 11lll-lhltlll9 ... ......, ............... ........ 
to IDCI .. a 11191' ........ .-d 
ODlr ._ d1r ...... ,..,,... 
IPA'11 .. 1rd...-,. 

'J1lw IE ...... ID .. ..... ............... ., ..... .... ,......,... ......... ,,._ ... 
wu_.ladl9paepuldlUll.TM • ................................. 
.. ... --.. ........... 1111•1 
lllall ..... the ...... oflllJPI II 
tClll& • 1PA'118181 la de" . I 1111 . ................. _... ... 
d ........ ,.. ......... ... 
11l1lllaafla .... _ ...... _ 
aa.pa, •,.,._ .... _,I ... . ........... •' ........ ._.. 
.... _ .... ,.... II 

.............. pa1p111dlCltm. ... 
lltllt'-1...-r........ ... 
blcaw die lwl ..-=F II M;ilLrld ID 
............ c E ........... .. 

1apdlcaaa-11 ........ 111111 
dul I• n.. dttll ••--•Ille 

9Z 

':~·-e:tl.i1J:• e··a ••r:·• 1.a 

se:ec:ion cec:11cr.. EJIA .:-·e·:, ·a· · • 
retu111ory l•n1u1e de!:t:•:\4 ·::1 
adnun111ra11v1 record file emoody 
11ner1I pnnC1p111 of 1dn11n111r1 u ve a .. 
concem1nc -ts.1.docum1n11 •rw 
1nduded i.n an "1dm1n1str111v1 recora 
For an 19ency d1c111on.. Aa e result. 
contrary 10 1he 1uue11Jon or 1111 
comment11'L the propo1ed deli.:uuon er 
the 1dm1n11tnt1ve record does no1 IT'l!•:1 

1h11 th• record w1U contain only Uloae 
docwnenui 1uppor11n1 Ule Hlec1ed 
re1pon11 1c11on.. 

A cunamen1er 11k1d th11 1h1 011rue 
"'but not 1n ail cHe1 · be d11111:d froa 
I 3Q0.110f IJ, or 1pec1fy rhe ca111 wnere 
docum1n11 are ucludld Crom use 
admuuatratave record. EPA beh1ve1 11 11 
better not to attempt to 1111 1.xclua1d 
docwnea11111 tbe NCP auice EPA c:allllor 
poaablJ uu1c:sp1 re ail tbe 1ype1 ol 
dOClllMDll '21&1 wlJI be 11ner11ed (or 1 
1111 or tor f1111119 ena. and which o( 
dlele dOCUIHllll ebouJd bl uclud1d 
eac:ep1 11 aenanily ducnbed i.n 
I lGD.llG(bJ. II 1houJd be Doted. (or 
eaaap&a. tha1 alrhoqh 1 healua 
.. ._ ...... clone by A TSDR would 
llGftl&Ur be Ulc:ludM ID Ula 
adaululll'lllVI NCOrd. II wollld nol be 1( 
the 11 .... lftl WU .. Detllad bJ 
A. TSDR. afltr the rtlpoue 11 1alec1ed.. 

Olltm mmanted that certam 
docuanll lllauld aJw1,. be 1ftdud1d .n 
die .-......,.lift rtcord. EPA bl1aevee 
that oalr • alll paup of docwn1nt1 
will l!WQI be ....,.,ed for every rype 
of c:llJa.\ llta. llDCil each 1111 11 
11111q• a.Mr dea&mm111111y or m, 
not be ....... ar railftftt ro mt 
Mleclaoa of I ,..,laalar ... .,..,... ICllOft 
11 I UIL EPA unMnUndl Usal a 
ddaatiw Ua of NCIUINd dOC111Unt1 
wGUld ....a putl• m lry'lftl to HM•• 

-----of die ldllunlllNllVI 
1-.1. baa lacll t lilt ....W no& be 
practlclL ..... u ....... 
cWrm.1d1r r11. 

A relaltd..., of comaea11 aaed 
tMt 1111 ,.....,.. .... recant alw1y1 
iacludl.,.... clacumata. mcJudlftl. 
.,.alcallJ. -..nDed IUIPllnt data.· 
dNft ud •pald.lci9i...r docwnenta. 
aM tw!le ..a lbldi• One comment 
... ... dlat -.....~-· 11mpllftl data 
.... ........ be pat of Illa ........ .... ,_.. ...... 
ltlUU... Yllt!ad •llPlinl data. 1.e.. 
data that llmw .-dlrDqll tilt qualtry •1111ft- lllll ...UIJ coatrol pract1L 
wlll t. IMI 1 •1 • la 1119 l'9Cal'll when u.e, 
Uw ... 11111 la dte llJectlOll of I 
1 p •n ...._ •blY.U•aed· data. 1 e .• 
data wldcla llnt lllta fnad II be 
ian tli•'llJ plblacL ,,. not uatcl by 
IPA 11111l1111BJ tb8 ,..,_..action ind 
...W dltl1m aot be 1nctaded 1n •h• 



r ... .!UI eleme•us )i =~· Corncen41um ,ja11tlase. u . .:enur.ed ~n :~e :r.~111: ire ;·:. ~ 
':e!OW 

04 T 4 ELE\IE:--T 

Doc So 

Vol 

Thie 

Dace 

AaClltn 

Sraau 

,., .. 
Tier 

OIWla/D ... r..!J•r 

OEFl~ITION 

l'n1Q"1 rour·ditit number USllfttd 'o a :!oc:ument .~: .• :!: 
an Ull Com;1n41um accorclull 'o c:ace1ory 

Volume number of the b1ad1r in whieh chi hard ::~y ~f 
thl dOCUIDlllt II CODtllDtG. 

Tirlt or rile docUIDIDI. s.c .... ,, R1f1HDCI II 1dent1r"1ea 
ro11owin1 the udt whla a documeac relares co more :l'la:t 
one c1re1ory. 1'1l1 cSocumt1H 11111111 riled under che 
number str1n Ulaptd co 1a orunuy c1111ory. 

n1 dall chi don••1 wu DultUllllCI by or r1leu1d rrcua 
cu 111WDI office or 1a11cy. 

Aucllor(s) llld affilialioll(s). Also includll ident1ricauon of 
11l1 EPA ProJtn Off"acar ud ilauiat ofric1, where 
IPDlicable. 

lndica• tilt smu ol a c1oc1&m11a1. eacller cSn!c or Cinat 
YtftioL 

Toa.I number of priamd oqn of rll1 documeiu. 1nc:h1d1n1 
aay llllCbmtB& 

n1r I or Tier 2. l11r 1 documta• art dlt con documenu 
of cbl co.,.ldiua • lillld ia die pampllJt1 udtd 
-S.ltcacl Ttclulicll Guit'•en for Suolrf'ud ProJeca,• 
compiled lty OEllL Tllr 2 clocumla• an Iii ocher dacuml•• illclud8d ia die Compnldiu& 

Amcllml•• m 1 dacumlal by compll• or al»bnviactd 
tide. 
UA rtDOn or CSWlll Dlnai¥t Srs•• ambtn. where 
IODlicaltll. 
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••• .... .r. ·e 1·- - S'"J' ··e ··-··· 
~!!·,.;~e~s ;)f :..;;; ~19~:!:c:anc~ ·~ .. ;en 
rr.e 111d •11ncy can11der1 coaunen11 
1ubnutt1d lf:1r IA• d1c111an document 
h11b11D111111d. 1b1 "11puf1cance" of• 
comment h11 1 btaMt an whether 11 
wrlJ be included an IA• 1clmuu1u.uv1 
record. 111p1c1fild 111 I DJ.Wfcl. IA 
•dd111011. wn1le EPA 11 under no le3•I 
ooh1aaon re ;:11ac11n IA1 record or 
cor.11dtr comm1n11 1ubm1111d pnor 10 
the c:omm1n1 penod. EPA wt1J 1ener11ly, 
11 a maner of policy car.sider 
s111n1!ican1 comm1n1s 1ubmmed pnur 10 
the comment p1nod. place !hem into lb• 
~ecord. and respond 10 them al an 
appropna:111m1. However. per1ona who 
Wll~ 10 lftlurt ~II thl CGllUlllftll tbty 
1ubir:1nld prior ca IA• ca1111111n1 p1nocl 
are 1ndud1d an the record mull rnubaut 
such coaun1nt1 d\lftftl lb• canun111t 
p1nad. 

Finol 11./e: S.c:ion 30a.laa(a) 11 
promulpttd 11 propa11d. 

N0111C Stcuoa 3GG.IOO{bJ. 
Admuulll'lllYI record for fldlnl 
rac:Wta• 

ProptJAt/ Nie: Stcda 30UGD(bJ 
111111 dial Ual lad qacy for a facllnJ 
r1ca11ty, wh1dlar EPA. tile U.S. Caut 
Guild.• any ocb• fldn •IUCJ· 
1hlil c:ampale ud mliDWD an 
ldznumll'ltiYI record far dial fadlity: 
Whn ladtral qtnci• om. dlu EPA 
U'I dlt laid It a fld.U faca1JtJ 111& 
IA1y mat furmU EPA wsda capaft af die 
record &Ilda. 111 addHtaa ta om. 
•Pldftld dacmua11 illdudtd iD die 
NCO~ 1't pramblt to die Pl'DPOlld 
NCP dilcuuam of I 3CD.lllO(b) (SI n 
514Ml 111lle cbat EPA Will .cablllll 
p~ far ...... ,.,,... .. 
patUC:ZJill 111 1111 adlmlllaftlift .-.. 
dntlQlllUDL llld tbat DA .. ,,..._.. 
doc:ummll wllicl& tbt ftdlNl 111DCJ II 
rtqllll'lll IO plaal la die flllld. ,.., ·•-•0..11~•1•• 
11atld IMt DA llloald bl die cu ..... 
ror admlaianUYt ..... r. r....a • 
rac:ahllll.•PI •111 ...... IM..,.. 
facaUa, 111PRP.1D ml6ll _, _., 
1n...a ill qullllal If.....,• 
lib1111m.Aaollllr ......... -............. _..,., .... 
pnp11edrala ..... '9M' •••• 
Cldanl qad• la J ,, ...... 
llllllltamllll 1111 ..... 

Eataallwe Olm Ulll ..... f9dlnl 
...-.. die nm 11,, • ·w111111a 1111 .......... u.. _..far ...... ., 
,..,... .... ,. ..... r.au .. 
udlr dllir tarild'Ct& _....,. 
caa1n11.•to1"6111MllOfmlillftr 
c.a.or1aw11rr....arrnd• 
wtlo ... ..,. udm ..,..., nmpf"• 
llMl•lataaailll die .-'CL IPA ...... 

• ... .I •• ; .. .. .. ~ 

re:::~~ :Jll suc;i.e'!le·rn~1 .·e "!-:;;r: •~a 
by requir:n11n 1ccour.~ir.1 of .. nu 111n 
the record tbra111n I re~on a( !Jle • 
indexed con11nt1. EPA behev11 tb11 
then req:urem1n11 repre11nt 1ufflc11nt 
Apncy OVll"llpt 10 IVOld po11n11u 
cor.n1cl1 of 1nllrtll al red1nJ racdn111 
wnd1 1n1unn, that f1der1l l11d 
1,enc111 remaaa re1pom1bl1 ror 
comp1hft1 and m1uu11n1q &ft11r own 
1dm1n11tr1uv1 record. 

EPA 11 maluq a manor ed11onal 
chant• in 5 30IUOD(bJ(11 to rtft1c1 that 
the federal 1pncy compd11 and 
m11n1aim en admw1tntav1 record for a 
facsbty. and not 011 f1cd1ty. IUICI 
I 300.80af•l aJnady provtd11 lhat lJl1 
record will bt located at or near lJl11 
racduy. 

Fino/ rule EPA ii promW,111111 tb1 
rule 11 propoMd. except for da1 
followiq llUllar tdltanu c:bUlle 111 dal 
ftnt 11n11nce of I DJ.IOO(bl(1): ·11 a 
fedtnl a1mcy ocber tban EPA 11 die 
lud 111acr for a ftdaral facility, tbt 
fedtrll •llllCJ •hlil campl11 aad 
maanwn tb1 1dmwlnave record far 
tb1 •llCtlaa of dat r11pa1111 acuoa for 
da1t facWtJ 111 ICCOrduct wadi t11i1 
au~· 

Nt1111c StcUaa -..aD(c). 
AdllumalPIUve l'ICDrd far etall-lead 
11111. 

l'ro/#IMI tulc Stcllaa 1U(kJ of 
CiRQA llalll dial die ...... I •lbaJI 
111ablilll a 1dmmilnawe rtcal'd upoa 
wlaicla .. ......_, allall bait tM 
llltctioa of a...,.... Id&" Steam 
D.IDO(cJ. mul.lld ·Adllumnawe 
record far llltHud alt-.• l'tquanl tMI 
llllll .............. en. racarda. 
,. Illa.lad ......... ,, ... . 
dleNCP. ..,,_,. __ .._.. 
~• .. bllllwedlaldleuw 
............ _..pn11j ... ···-----....... ..... dlat ..... .... =11-- u 
Opm•1 ,,.Alll ......... ....... 
•• ,t r-r. ••"·-"'* 
.......... L Alatlllr • " _ ......................... . ........................ ............. -.. ......... ............................. 
W....1111p1m1iltallla_.. 
araa.A •• I .......... lit& IPA .. 
lllllallllJ 111p1mible far dl9 ....... 
of I I I p I • lela 11atnllll'a. -...... 1U(ls). IPA _ _...._ 
• .......... ,....r. ... aaaA ,..,.... ................... .. 
•''''•1&.....,WldallllplllL n.. .., ... ..., ... ..,.., _,_ .................. ... 
........... pulallc la............ .. 
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:r..J>' ;:irov1ce 1.:c:: :.or.a1 ;: .o •. c 
111vo1v1men1 opponu::iuu u 1 s ·e ~ 

re1pon1110 wn11.her or :101111•u s~~ • 
m11ntain 1campl1111dr.11n11r:r11.~e · • -
record II ar n11r 1h11ue. EPA :111.ev!s 
1h1t 111t11 m1111 h1V1 1uch e rec:rc: :i 

order 10 m111CDCLA11cuon ~lJ .. 1 
requ1rem1nta. • 

EPA ha1111cluded •minor 1d11or al 
c:hanp 1n I 30CJ.8CIO(cJ to rer.1c1 !ha: • 
11111 compal11 and m11n111n1 an 
adm1ni1tr•t1v1 record for rat."ier :.":a:i u 
1pven1111. 

Fmol 1t1I•: EPA 11 pror.iuil•Wll 
I 3CXUOOf cJ 11 propo11d. u:c:ep1 iur a 
aunar lduonal chanp an die rn1 
11n11nc:e u follows: ·u 11111111 :.":e 
lead 111ncy far 1 1111. 1Jl1 stale 1nall 
compd1 and maantam the 1dm:..·imrat:\ ! 
record r,,r 1111 11l1cuon af th• re9por.se 
acbon for that 1111 m accardAnce w1 :n 
lhll 1upar1. .. 

N0111C Secuou 301uao(dJ and 
JOD.1Ga(1J. Applicabuny. 

Propt#«/ ftl/e: S.cnon 300.800fd) 
llat• dlat the prov111on1 of 1ubp1n I 
•PPIJ la aU rtmldial 1ctto111 w11ere !he 
remldial illv11r11ation b11111 after me 
irromu1ta11oa of 1Jsn1 NllL and for all 
removala where me acnoa 
memorudua 11 11ptd 1ft1r !h1 
pramultatian of th111 ruJ11. Sec11oa 
lOUDD(dJ allo propo111 1."111 "1T:h11 
aubpart appbft lo 1ll respan11 acu:ina 
Ilk• lllldtr llCllOD UM of CER.~ or 
1oupt. llCUl'ld. or ordered 
1'1muuln1199Jy or 1ucbQ11Jy llftder 
..Uoa 1GI of CERCLA. • Sec11oa 
3GUlll(1) 111111 that cb1 lead 111ncy 
will apply eubpart J lo 111 rw1ponee 
ICllOU at illduUd ID I 3CID.IDD(dJ "lo 
die mat practicable." 

Rcpo .. lo C01111Hna: Ou 
Ql"lll •• UIUld that die 1ppl&cebl1 
......... al nbpan I 1llnid be ,_...,IO l'lqUlll qaaa to comply 
wada 1111 subput far aU 11111 wb1n U11 
,_,tr ---dealaoa WU made 
11819 dta • da11 altar Pl'Opoaaj af 1."11 
rtWtlld NCP far-t. Aaocber 
cm=u11alld lba1 I 3CIUDD(1t be 
rntlld la 1a11 cba1 lead •11Dca11 must 
camp1, wtlla eubput 1 iD ur runn 
aalml m., talc& Uld 1Jsa1 11l l11d 
qMCJ&CllODlmutcomplJWlt.ll 
1ubpul I "to die lllUllDlllD a11n1 
pncltcaltl&' In...,, .. DA wdl adla• u 
c:IOlllJ u pa11ibl9 1a eubpaft I ror 111es 
.._. .. 1mtdi1• m¥11Upuoa btsc:a 
............... tiOUIN 
............. DA wW llot. however. 
rltlml'l lllat da.- 11111 comply wttb 
.,..._... wllicll. btca1111 of lh1 . 



.... :·--. ,. .. • -~,,, •• -1 .. ·-J' .... ~ ... J.·1 ·• "!':.~r:. :-.. =!, .. 4 e .. - •. 
;1 J.:!"1•ec :i F-:r ,, .. r.-: e ..r.:::e~ ·:-e u 1 .,,.,:er,,;( ·~~1.:.11r~1: ·• u::a 
:~::11 ~·• :he 1dm1n111r1111re record r::e e11n1u11ouon11 !.iw a lill~n1 oi nlGu11ec1 
..,u.111 't n11laal1 at :he b191nr.1r.a oi 1h1 ana 1u.b1&anua! eadana1rm1n1 . .1 noa 1n 
re:ntdi1l 1nv11111111on ph11t. i11h111 111u1 c:onc1m1n1 1n1 acieqw1c:y oi tht 
r11Ui.Uon1 11"1 pram~lc111d wt11n 11111 re1oon1• 1c11oa. · H 1111.a 1n CERCL.\ 
11 t11 Ille m1ddl1 of the remtd... 1ecuon Ul(JJ. ad tl\1reforw mw11 
.nve1111111on proceu. 1nd ~ rec11v1 a1 nollO rev11w by a court. A. 
ad~n11ttauve l"9cord 11 not ye& 11cond c:oinment l'9qw.111d tllat Dt ... 
•1ra1l1b11. '"• 'Hd •11ncy anno1 •• 1h11 11111an1h1,...Wanon11lat Nv11w of 
point c:amo1y W'llh 1~e11 r11wl111on1. EPA'1eaptnchtlM'9l1n Ul• 
Aczd&Uonady EPA b1la1v11 d111 add1r1 rmpl1m11a11nan o( I remedy 11 de nov~ 
:1n~11 10 proposed SCP I :00 8D011j AA 111e11men.t of 1n.dlftllmlenr al I 
to 11a11 !!lat !ead 11enc111 will comply 1ue 11 a factor hllftiy Nlevant 10 ttl• 
wu:i prov111on1 .JI swopart r in anv 11tecaon of e N1pa1111 1c:zion. and 11 ia 
f111ww acaoa lit• prmau1&a11on of Ill• fact part of die rwmld&1l 1nvnua1naa 
ne• Ni• 11 1111111eeuvy Md rtdudlnc !RH prace11 cenrral to the dla11oa to 
C"Ompu1ac• MU be lqa&ly i.qaand. and 11lect a N1po1111 1caon. 1'1ltrefoN. 1111 
•PPi&cab&hty 111 UI f11nuw ,........ der1mun1non ol 1ndanpnn1n1 (whac:b 
acuoa &a unpiac:u YI Ill• Nia. Wkawt... MU paerally be 111dlld9CI ID die 
1n11ruoa of u wn "'lllUlllua·· belolW dtc111on docwnencl W'IU IM IDCluad 1n 
Ult phrlM 'ul•t p .. aacaw.·· 18 di• admlnlltnrtva NCllftl far MllCUon 
WU'llC'llMf7 118CI It .... , .,. of I ,.. .... lctlllft and 1baald be 
add&&&oua ...., ..... ta.a would •• rwv11wtd 11 part of daal l'ICOl'd. (IPA 
1ubwauuftQ' cAlql u ~tar no• diet dl11lftll • .......,.,..., 
Ille lllHllllll of dl8 Nia. •--t· dOCUltal ua bem 

Ont c:ommat ...... wstb EPA'e , '"'*'"Id by die ,.,. '"ltlk 
in11rpre11uo11 &bat 1UD..,.1 .,..u. • 111U11111Bt• dOClllftlat. ad wi.tle 
~ r.po ... ICUCIU ...... llClll'ld. • ......... 11 of tftduprma& at I Hl8 
Ol'deM •d"l"INUn&I ar 1udlcllllr... .,. •Ull c:aad1aaad ... dll IL it la die 
b111 om111 dil.qr•d. s.wn al&led mat .. ,,.. ,_.., • .._.mat 
the ,_ ··1udicaa11r· IMllMI be clal9lld i.:.11,.,. or die ....._J la....,.. 
rraa I --ell beca1111 !Mr .,.... 10 die ea •t Illar Aancr 
diet rnpow ICllW..,.. judiaallJ t.,...utvn oa • n1P11111 ICtloa 
would l"IClllve .,..,. acllwUcUi& llMNld ._... •,,,,.. l'ftllW, IPA 
1m1eM ol 1'"ia•1tndve .-.a....... .. .. , *' 111u wu aat ,.._.la 
aaaA WU• lU(J)&IJ llalS "la llJ da• p11p11M Hat. IM 18 *-'lcn IOI 
judicaal ecuaa lllldlr dais Acl. jUdiclal 1cldll111d la IM bml M. 
....,,. of aay 111ua CDllClllllal I.Ila lflld tWls IPA ii ......... ..._ 
adecluacr ol ar l'llfOW •ti• .._ Nie u ,...,, ... 
or...,.. bf 1M ,,_Mat IMA '9 ,.._..._.._.._D•olllla 
Ulllilad IO dw admimacnllve -..L • 1-......u&w _.,. m.. 
eo--.... c:aatmcl Illar .... ..U• l'Noanra',,., .... UJt'£)(11., 
don not applr ta illiwtive ec11m CD~ a&a• die&-.. •1a•1..aw 
llftMr Clll~ MCU• 1111....... 1-.1 alllUI Ill awadallla •IM pllllallc II 
~ ..... actlaal.,.......... • ..... '-ll&J ........ n. 
by !Jal PN1id•L •To - _..,,, - Pl 'dmt .... .., ............ ., 
11lecll• ol1 ,..,.._ acti• ii a dlll at' ....... 1-.1111AJ ..... 
.. ,. ..... •ctiae ........ , 1111 .............. ., 111111 
PraadlaL • Accllrdlllllr. Media 1UQ11J C' 1rdNO111•11• a......,._ 
Nquana RMI ludlGal ,...._ 11111111 ....._.._ dlcll .-& Ml M 
'"'° .... ecdaa 11lectld.., ... ~ ....... ••-•flalllr .... 
11 "limatM hi 1118 ac:lmaailftllW-.1. • .......... --Ml&. pvf1== . 
FUftb•.-.. 113t.Jll21 ••• J •• IMI. •• r =• pidlllclr awu&llU • rti'•' 
.. la UIJ ludlcial ..__..... ..._. ..... llan=m• la dlii_,,,,,,,., 
dlaJW'"-wMtlllr far •1 SN .a.& ..... If 11111• Sil m171 If 
lafar mtoluad=' · ........ _. ..... ..._._._. 
orrwDnrral•.---• ~ 
d ... ...,_.,.,., ......... to..... . . . a.. 
PN11cl8at1dlial'rill•n-.m • n• .. t•IMUrm•• 
.............. --.._ ...... _., ......... wlrkll .. .. 
die ad-iNtftllft __,.. ........ ..... ... _ ........ ..., 
dKlliaawuuttl...,arcapn-.• a .......... ...,~=· 
o....,._ .a la 1aa1 1•== wtalaw.• _........_ • d1s:lm1• =zlrf• 

IPAre•'•ad.....i•-nM .......... _'d•llll--=· ..... 
ob1ect1n1 • flA'a dar-1-.'llaa *- U9 PMllf IM._..,, ..... '9 .._... 
, ............ ., uwur ml .............. ....., 
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... :1 ., ..:1-r.•·: :r ·-e :-·:n-•· Jn 1 
.:e··~11 ro ,,e ~esoonu 1eiec·1on 
c:rc:sion. 

Tht confider.11•1 ponaon or 1he rilt 
need no1 bt loca1td et or nHr 1.'te 1111. 
ang wdl not bt 1v1al1bl1 upon requ111 
ruher a1 lht 11tt or 11 !111 c:.1ural 
loc.uan. 11nct lht 1nlonn1t1on 11 nol 
1\·a1lab1e far pubhc Nv1tw. 

EPA .Jtl:evt1 lhal requ1rin1 1ha1 int 
record oe loca11d 1n two plac11 11 
r1c111ary ro ensure bo1tl 1dequa1t 
puouc acrt11 10 t."'lt record ihee and 
c;enar lrad·a1tncy control over 1h1 
r!cord documtn11. Tht 1111u1ory 
r,io1uremtn1 111 CDC~ 11cnon 
11likl(1J 1:1111 that Ult Prt11dtnt 11111 
also pl•ct dupilca111 of the 
1dm1n1111111v1rtcora11 any other 
location. Th111ect1oa d11rly prov1d11 
1u1hon1Y to m11n111n • 11cond 
adnu1ul!:auv1 rtcord 11 • c:en&ral 
loc11&:1n. ::iec11on 300.IOI of lh1 prapoHd 
~CP (53 r.t 511111 r101ct1 EPA'1 
dtcilloa 10 1111k1 tb11 111h11ary 1111uoa 1 
re1ul11ory reqwn1111nt A c:nuau, 
l.xa :td record may offer 11111r acceu 
to m1tre1ttd pU1111 located far from da1 
re1po1111 l&IL 

EPA 111'"1 wtdl the ca1na11nter thal 
ho111aq the centraJly locatld con of the 
record at lnclau inbal h11dqurtm UJ 
bt lpprDPftlll wha I Superfuad Utl II 
locacld 11 or nHr ID India ,_..,,..., 
In the 1• unudllla11 ta CIRCA 
lncllu tnl:n .,.. 1ccardld .ua. 
eqwvl!.tnt ta 1111 ... uul CID be 
d111111tld lad 1pncaaa for....,..... 
IChOlll. ID Wlucll CUI daeJ wauid allo 
be reqwnd ta compde ud IDllDtam die 
1dmullltn11w NCard at • uar tbe 111& 

finally. 11EPA1t118d Ill die pruable 
to tha Pft111C181d NCP. IUllltllllllll lM 
1dawulu.tift recald - miCl'DGclll ii 
aiready f'ICfll'"" u 1 l,..u, nu.I 
and tfflelift prull• •EPA_, ulre 
the 1d•1n•1•1tw l'lcmd 1wilable • 
the pubUc la miaalam. IPA.., 
nucrofarm CGPJ cton.••• dlat r.. • 
ba111 rar dl8 Mlecll•., 1 Clla.\ 
r11po11111ctioD la IM..,__., 
1:1&1111111'" (U FR 11-.DA ._.. IUI 
th&11bnld be 1111< ............ 
Ila• added I 100 = ,,,..,, 
provulilll dlat die __ ....,_, 
make 1M 1-.1 _......la •tnllla 

Fino/ ruJs Slaa.-ll llMiW 
11follawm 

t. Sectim-.-..J 11 lddld ID tM 
nde u follows '"WlllN •11 ··• 119 
placid 1a t11a .. n1-.11aa • 111111a 
Iba ftle lacated II •-dll •• .
dDCUIDID• aU.11 lie ..... ID die Iii 
lacatad It •Dllr dte lil8 ............. 
I.apt fm ...... lllcNdld 111 
P•NINpb f•K•J .t lllil--. • 

"".11~ ~1 ~o.~ow~. T~e· e~.:· ~;;~c-: Tl~~'/ 
ma...e 'he 1am1n111r1uve record file 
1V11lablt 10 tilt pubhc 1n rrucrof:inn: .. 

l. Tlte 1ec111111 lla1 Ileen l"lnwnti.NCI 
1ccorcl1ftllr. 

Nom11: Secuona 30CU10(1)-4d). 
Documtntl not included 1n tht 
1dm1nmra11v1 11card file. 

Proposed"''"· Section 300 llO(bJ 
d11cu1111 wh1da documtn11 may bt 
ucluc!td from 1Jl1 1dm1n11cr111ve record. 
Sec11on ( c) d111:111111 pnvdt1ed 
1nforma11on lhtt 11 not included 1n 1ht 
1dm1n11tr111vt record. S.C11on 300.llO(d) 
d11cu1111 canftdm111J anlorm111on d111 
18 plactd 1n tht con1Jden111l portion of 
the 1Jmw11r1av1 rtcord. 

Rt11;Hlnll to t:om11111nu.· One 
comment• •rwued dial I 300.110 1hauld 
1p1ciflcally mdude an 1xemptaon for 

·cia11alild dacumt111 rtlaltd to nataaa&J 
1ecws1y. Wbilt dal NCP currtndy de111 
not tddnu lb1 po11ata1l codict 
betw11a national •cuny conC11U and 
lb• requ111111n1 io •iabllah 1 publlclr 
1ccn11bl1 adnmut•liYe rtcanl. 11 II 
not d11r &!lat 111cll a n1111111toa CCNld 
be 1d9e1ua11ly 1pecilild br n&lt or claal 
11 ea1mpu1111 would 1ppropn11el1 
l'llOIYI thll conlllct. Sectioa tn0J 
pravtd11 a nalioul MellftlJ wai"' bf 
Praaclandal order of .. , l'IClll&llmellta 
undar a:RCA wllicla cu be laYOktel 
111 ctrtam Cll'l:UmltUICa Uader *ii 
prov1110L PftHICbaD of lldaul MellftlJ 
IDl-tl Nqllll'll ~ l"nlew 
undar MCtioa 1ZIQ) ad IOI I blanllat 
...,Uoa la the NCP. Nodlilll la 1M 
NCP llmltl 1119 nlillbiUi, of dUI ..,,... 

Aadler m ••t lleltvtcl bf IPA 
ltltld diet .... __ .,~ 
ud -8dea'9.al dar =• iD die ,.... ......... - ........ 
•-to da= 11 dlat.., lie crlltcU 
10dla•lllClllDflf1......,..DAbl 
pcuclidld fir• 'htlal ,..._fl 
dle1de!ele .. llft._.. ..... 
ii •• _ ........ _ ...... ........... ,. ..... , ..... 
==:=:,=.. •. 
, .. ,, ... ......_ 11w ... aa lie =.::adldaL To •mMlll a tdr ... ._ ........ ,. 
•'dnttsWtr ud die,......., lllld flf ,......, .... ._... ....... ...., 
.............. di ••• -tamUll-• .............. .. 
.. nailallll9 ...... ----polllbla atllcaL ,._.. ..,._._ 
.......... dlellllcd•flfll 1,1 I 
ICllla .... ,._,....,.,..... .. ... ._... 

AIMI m••p1p11ddlat• 
..... Illa~, ...... 
....Wblmd ..... lllm.. 
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bel1ev1n11!\111 an :r.aex ,.,,., er 
1n1er1111d p1n111 lulow .n ;e,e•1· t
wh11 documcnu If• 1nc!ua!d n :r 
record w11hou1 camprammns • 'M 
canlidtn:i1i n11ure al 1ne .n!or=r.a· on 
can1a1ntd 1n 1ho1t docwnc::11. 

F1n1lly. EPA 111dd1n11 se:i:ence ·1 

I JOO ltO(al(IJ 10 clanfy tt11 :.":! ::::e .. 
can include 1 rererenct 10 1 ;roup cf 
clocumenu. 1r cloc111nen11 are 
cu1tom1nly 1rouptd. Th11 will ll:T':::l: r. 
EPA 1 IHk w11hou1 comprom111n1 :.r.e 
1n1e1n1y or Ult record. 

Final"''"· t. EPA 11 prainw1a11111 
I I 300.110fbJ. (cl and ldl u proposed 
w11J11 minor tdno"tl chan,e 10 c:u:fy 
IJlt Ont 1en1enc:e of I 300.8101 d J. 

Z. Tilt followiq lan1,111• ~• added •o 
I 300.l1G(aJ(ll 1o provide for h111n1 
pauped documtn11 U1 Ult 
1dnwultrauv1 rtc0rd fil11ndu: ·rt 
doc:umen&a .,. cuto1111n1y 8"01&P•d 
101elller. u wadi 11mphft1 d111 c!la 111 :i 
c11110dy dOCU11t1n11. Ulty may be hated 
••• .,...., ID mt 111dex 10 IA• 
ldmuulU'ltlVI tteord !UL" 

Na1111: Section 3GD.lt5. Adm:.zu1!1'111v~ 
NCal'd 1111 for 1 rtm1d11l ec:t1oa. 

,,,,,,,.,_ 1t1J.: Thi term 
•adm&nutrlbVI l'ICOrd raJ1• II llStd 
dlraupout lb• propo11d NCP Section 
30D.lll(1) prapotes that IJlt 
1clmuu11r1tive Ncord file be made 
1v11lable far inablic 1111ptct1an 11 the 
-...... of die rtmtdlal inv11111111on 
plla• 

/IMIJllll# to t:0m111t11tl•: EPA rwce1vtd 
1""81 COllUlllllll ob1echn1 10 tht 
canctpt of U ldmuwilnhVI record r&.lt. 
Tlaer ob__. beca1111 theN 18 no 
1taftltDIJ 1a&llort1y for 11tabu1h1n1 1 
Ille. ud becaaM lbl)' .,.,. c:onc:emed 
11111 Ille lud 1..-J could tdil Ille file. 
.,.ul..U, br dlleaa, rnablic and PRP 
comm- ud llllomali• lllat do 1101 
Diii*' .... ,......... ••• lllU1u11ly a- "r DA. ad dtat tbae 
ca I •• 11111 w ... uoa would not 
l98ta a Pll' of dle llaal 1dm&A&1cru1v1 ,_.. 

'1'111 ....... l'ICluiNI die ,._,dent to 
1111blllla a .amu.nun l"ICGrd. 
Ulldlr llllpart I of die NCP. lh1. 
tdllbdatlallww NCOl'CI Die ii &lie 

····-,. CDlllllilllll. llld will ...... 1111 •t1n9'trlllft NCOnl 
....... ltp 19Cdaa 1U(k). Ou NUOD 
IPA1dlp•1U__,1of11 
1dllUliafttlWW .-'11lllt11 &!lat EPA 
fall dlallllUJ be ........ OI 
1111111#'1 ID l'lflr to ID OlllOlftl 
__..... ...... lfttlllH 
............ ._... tmUI lht 
cmpila._ II mmpllt& UDUI tht 
.. , I 11 ICllaa Ml bea MlPCltd. lbert 



.•J, :it-: s . ..::n 7'· .1 ·o •~ou: ~:!1 .. ·• ·e 
::":reu1on ·:o:a1 ·~e ~eccra s c:c:':':::11e u 

any ::::"t :inor ro :~1 i:::a1 seiec::on 
d1ca1on. •fte se1 af doc~T.er.11 :1 
re!e~Q to 11 •he 1d.'ft1:'ll11ra11ve record 

'.:::.e rainer '!'lan ·~e 1ar.un:11ra11v1 
reo:orc:. 

Ho-ever :".s .:::H -:01 ::11an. u 11':1 
c:Qm~er:·1 •ooear ·o s-111111. ·!':u "'!I 
'ead .. ,.r:cy "'•Y fOll U\I 
1c:.~1:::11.:•111ve recora r::e _., 1 "T11•::er 
t:t11 re~oves co~_,-:1n11 •::d ·eo:·· c:.al 
-:a11 s1m:.y :eca:.ise •htv are not 
1uo;:oruve of 'he final se1ec:1on 
dec:s1on. AAy commm11 and 11chn1cal 
lllfomm:on placed 111 cne rtcord file !or 
I prapo11d rtlPOMI ICllOft lftd l'lllYllU 
10 11\1 HilCUOn O( Ulal retpon11 aCUOft. 
wnecner :n 1uppoft of. at IA oppa11uon 
to. cne 11l1c11d rnt10n11 acnon. become 
paft of cne 1dawu1crauve 11eord !or &be 
ncu l'WIPGftM ••lecnon d1C111on. Suell 
m1ten1l1 wiU l'Wmaan 111 &be 
1dmuu1uauve record ftlt. aad will 
become plft of th• ftnal 1dmuu1nave 
l"ICOrd. However. EPA bebevn 11la1111 
matter of law dacwnnu dial an 
erraneoualy placed IA &be admuu1nave 
record RI• (1 .... docamu11 tbac llave ao 
rwlevu1:9 10 die rw1po11M Hiftacm ar 
t1a11 penaaa co u eaUl'llJ dafternt nt•I 
would not ucnaanly beco .. paft of 
the ftu1 adawu1naft l'ICOl'd. 

EPA recetnd additional camm111t1 
lllllnt dial dlt admuUaniWI recmd 
ftl• 1llaa1d be 1•1d1bl1 befon &be 
blllftlW'C of tlae Nlllldia1 illYllnpdoa 
, ...... TUM c:tHIUDlftll --dlat 
tlae ftlt bl 1YIJ11blr. Wit• I Utl 18 
entend mto dl1 CIRQJS da1a M• 
whlll Ull HltS ICOIW 18 calcWatld: wUa 
propoHd for mdUIOll oa IU NPL; aftlr 
tlae prtlimllauy ...... , r'llMll'C 11111 
~-tla•rwmedia!•••Ylltlpllall. 

EPA bliift91 daat IU pmal 11 wtdda I 
..... --- illto dal aaa" data 
bue .. too., to put .. , ......... 
wlucla would be rtlavW to I I ... 
of I,..,_.. ICQGll .... I .-d 119 
becl111111 dul poant ........... . 
1111 evuuaU• aacl ~ 111119 
facaaal .............. ..... 
whacla 10 but I,..,•- ' 'd 
latlnltecl '""" _...., ... .., 
WOlmlllaa oa I "'9 dlll ..... .. 
lllC&Ued II tM,.. If lllil Im 11111ta9 
llld , ...... , ---• .. Niii. dodlet. wlucla ii p11'1MllJ1ftlllbla. 'ft8 
pnlimlauJ ....... 11111 l'Btdill 
lllYllllPll• ...... of., .. , ...... 
pwauw formlldlltdll M-tm•ftllft 
l'IClllll IYlliablc 11-. ........ 
11n11 aar-aw ....._ • ,.,, .. 
Mleclloa•wluclato I •=tor• 
......... 0.. - RI/ft ... plaa ii 
•• ,.. ......... dl811/ft ........ ..... 
uaducll111 IUdl ICU¥11111 U ...... 

•r.a ""''"''s ~r .a.:e:"'l1.:vn- ·e·t s .i 
cor.erenc ~oay oi 1i1e-sp1c:f1c 
.:::'armar.on wun :11ev1nc1 ro • .,, 
responH 1111c:1on "aon w:t1c:'I :o 
comm1n1. EPA :>e111v11 :nu ::'11 
:1~1nn1n1of1h1 Rl."FS ?ftHt LI •he :01n1 
'" :::e proce11 wnen 11 'ft1a11 se:'IH ·o 
siuc 1 puoucly ava1h1011 recora of 
::iormanon r111v1n1 10 1r.1 ~espon11 
1111cuon. 

On1 comment sug1111d 1ha1 
1r.:ere111d penon1 w,,uld !lave :'IO 
c:'lanct 10 conunen1 ;:i:i :he for.nauon of 
lbe Rli FS work pian. The comment 
sug1111d Ulat lbe record file 1hol&ld be 
available beion th• Rl/FS work plu 11 
approved. e .... wadi 1 drift work plaa or 
11111men1 of work. EPA dlllll't••· 
Approved work PllAI an often 
ui1ndld. M 1Aterei11d pert0n may 
comment on tilt ICDPI or formauon of 
the work plan. and 1uci com111en11 Clll 
be IUl'll UllD ICCOUIH by tilt lead 
lpncJ and lftCD"Onlld UllD I ftnal • 
Ullndacl work pla& Suell commea11 
1111111 bl comadlftd al 1ubmmld dllftftl 
die COllllllllll plllOd OD die propolld 
aCllO~ 

FilltlJ l'Vlt: IPA ii promulpdlll 
I anl(•I u Pl'IPHI& -

NOlltS Sectin mn1. Aclmfm11ndYI 
rwcard !le f• I mMdial ICliDL Sectloa 
....... Ad""lftDYI rKOld ftla for 
I NIDon! ICUn. 

""',.... tvlc hbput 'NCIWl9 mat 
die lclmuuafttlft l'ICmd far I l'llllCUU 
lcliaD .... ,, ........ ,. pabUc lfttl'W 
...... NmecUal illYllllpdaa .... 
n..lfter. rtlftuat clocamla111r1 
placed &a dl8 l'ICDni u ..-tecl or 
.-vwL 1'a PllPIMd lll'lilllau a1lo 
.....- dlal dim lad....., puldllll 1 ....................... 
lftlidWIJ If dl9 .-d II-. Uld I 
1-.1 ...... mt•1dl.at1M 
p:,11111,._tau.._llmld.A,-UC 
JI ---lfllllul3Dcla71ll ............ , .......... ...... --···d·--..... --......... .,., ......... ,...... •••=•• ,., _ r mScal ._... 

·-....-.IPA..U.tld• =••• ,., ............. _ ......... 
-~ .... -·----- . ........ ., ..... •ftllltdlltr 11111 
dlil ildla .... If pUlll • Ml la tM , ....... _ 
. ·····-··-••nMnr• 118dtlla11Mwlf .. , ..... .._. __ ... 

.......... ., ., .. 1d""'lftlW9 .... 

........ of 111118 ·-bndL 
9"ft : I =n ......... ... 
c1an1ca ............... ... 
...., ........ ,11d•11-na 
Audllr 11atec1 mat llld ...... 
.a.idbe~MI 
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:19:::1 
EPA c,:,011 "!Ot •o ~e-.:i •. :'! 1 ·: . ! 

avauat:111&1y of :l\e aa.~.::.s ·1 · . ! "!:; ·: 

1:t '!It Ftclenl R1 .. ter .n ·• 1 
:-.:l1r::u1n1 =•c11&11 :r 111 .. ! .-:.!;• 
w~11~er :r:e ~1n1fi11 of :,:,.sac:.· :- .1. 

:\ouc:e ~u:we11n 111 co1:1 EilA ~•; 
aec1de 1n :l\1 fu1ure :o :-equ1:e ·:-.. s 
iQCl:1on11:2011CI1f 11 Ql!l~:::es •a· 
1uc:'I nonce wouid :mprove .,o.,:::a· :-

EPA 1'2'HI WICft com."ne~:er• ·:-1· 
c11nfica11on 11n11a1d11 ·o w::e-: ·! 

:11d 111ncy 1nau1d :11oona ·o 
com:n1n11. Wt al10 lll'te ·hat '!':t ua 
a11ncy tftould be 1ncout11e12 ·a ~u::-: 
10 COllllftlftll IUDllUllld ~•iort :."!e :.: : 
conunen1 p1nod. EPA i•r.era::y N":! 
coaaader any am1ly commerm 
conla&Nftl lllll&ftcant 1n!c~a1::r !\r 
if dily IN llOl l'ICllYld d1&r.r.I ':..'ti 
fonnal co111111ent penod. ana 1r.co1.:n"' 
oilier lead 111ncae1 to do 10. Ei'." .., : 
11nve 10 rnpond to commer.:1 .1 
NCllYll u 11rty •• po111bi1. 1na ~ 
lftCllUllll odler lead a1enc:et ·o :~ .. ow 
1ut. Howe¥er. any lead 11enc:y LI 

rtqUl"ld 10 cauader and rt1poca :a ~r '/ 
111111 commlllll 1ubmmed dunq 1 
fonul H-fftt penocl. AAy olbr 
""''Fii U'I c:ouadertel 11 tla1 leaa 
....,., clilawaoa. EPA b11 revi11a :.':1 
llllUfl of tla111 1eeaou :o reflect ·:i1 
policr •cou1den11oa of ;nibllc 
co-111ubmanld pnor 10 pl&Ouc 
CDIUllllt penodl. 

O• m-•t r1e11111meadtc1 !bat :.':1 
,.....UODI lluNld Pl'OY\de how lon1 :.-:1 
admuuftlift rwcord 111ua1 be avauao11. 
llld IUlllllld IPA coordulare 1l!an1 
wtdl die N1111U1 Atdaave1 1aou1 
l'lfllllllll tlae l'ICOrd u 1 ba1toncaJ 
,_.., AMcbar f1l1 &lllt maten1i1 w1rw 
llOl U .. JI piamd Ulla tlae NCOrd lft I 

llmllJ ....... IDd dlat &Ill record ••• 
• alwap 1ftllable to &Ill woriuq 
pubila dultlll IYlalllll lllcl w.Uendl or 
'IH •pa•ld bJ I CllQUll IUciwlt . 
SimlUIJ. - H m=w fall \bit 
di • 11 

..... be pllclcl UI die 
,_.a ..... ..,.,. .....,.,Id or 111 a 
...-W ......... ofrwow•U. 
Mldllr uUd maa he cott•• of key ... a. M ..... IA U NCOrd. 

IPA bllln• mat dlt i..,ua of ame 1 
._. _ M awlllable at or uu lb• 
•II wdl M •• 1 dr1 oa 111H111C&ftc 
; rdmtw .au OlllOllll •cnvuy . 
......... 11 ....... llMI CllmmllllUJ 
law.LIPAllle......,,_&lllt 
di11911.,_ 11•1ttmn wtlftd by 
1111 w· '• pallllc NllUlll rnoluuon on 
• • ..,... -- - do ..... ..,,. 
._.. aa dlil pcp111d NCP tanpa1e. s.-.a p:onmw mar llaYe to be inad1 
bJ 1118 .-di H INll'ltor. wtdl the 11d 
of olhlr 1118 11 ..... ben. lllClud1n1 



·a~:--L s. e -•·1.1r ·o e":S.J''!! ...:u ...:e 
.,-;o~a .oc:111on c:hot1n 11 c:oav1ra1e1u :o 
•n• p.aouc: end uaac capyUll f1QJ1ue1 al"I 
raade avadabl1. U111q pubUc 1Jbran11 to 
haua• th• l"ICord 11lould pramote bener 
av11l1bwry of tile rtcard dunq ua-

.. warkuq houn and oa wtlk1ada. la 
···respau1 ta m1nd1&&q dadliDa fot 

lead a1tncit1 ta place dacumnu 11110 
t!te 1dmw1u1uv1 record fU& .A,ucr 
swduca ainady dlrtc&a record 
c:ompalers to placa doc11men1.1 &nro tbe 
record llle 11 1ooa 11 Uley an rec111ved. 
Asency pC"ucy addiuoa&Uy pruc:noe1 a 
sugu11d 11m1frame ror pl1can1 
doC&&&Dlftll Ill W rtcard file. EPA 
b&L&1n1 &h11 muucory d•dlum iD 
the NO would do lilt!l to mcna• &U 
rate al wtuca IWCOrdl uw alnadJ 
compil1d. The d1C111oa • place friH 
caplll ol key dOC\alllDll Ill tM record It 
or near rJaa 111e wdJ be 1 11....,.alc 
d1caaum ba11d OD the Intl of 
communary lll&ll'lll aa tllua docullall. 
Tho•• wbo waaa ta au• copa• ol U, 
doaaa11 or 1111 documt11& CIDlllUMd 
1n &be adllu1111r11tve l'llllld flle Moald 
an.ctr uv• •CC811 '° cap11111 
rac:aU&aa 

EPAl'lmi .... IM" mtl'ICIW
thal it pabblb 1 IOlllt .... al 
aftllalHUtp GI &U adl:lllaianliw ....a 
wwdl ..... af nuabWtpafT ' •' 
Allll&a- Gnau. AllalMr -
llllH dlat IU ._,.Ii a•·9ftluaU. 
and lftllll"""I n1lu11im1/cml 
anaJJm fll/CAI- IMi mc:hutad a 
tbe.-Gfara .... -.aa.& 
Nlftawliactiaa. 

Pllbu.ldle ...._of IM awailallllltr al 
th•Nafdilltaclem"'dl 
annaUDllllll'D• of IM Hailabdltral 
T.ciullcal Allllllllaa Cna• (TACI) II 
• aoad iM ....... TAC. ... aftilallle 
fat a .....U 1ctlaa. 11le TAGa. 
haWftW. are ,...a, ...... tD 
• ..,,..a_....._111,1 'ahvtil 
1111111 • ,, ..... ,, .. ,. .... 
acba• 1'I ... ,... • mAl1im 
h1111ta.._ ................... .. 
nummrof altwaa'"8..., ....... .. 
mau turta. ,.,..._•a ; ' '=1 
advmar a.n benftdli .._ ........ 
far• ...,_....., rw1111dlll-.A1 llr 
pl&Cllll tM .....m ... ..-• r I ... 
EE/CA 1111111 ..... 1 ..._...._ 
EPA ...... 1Ut.-.Hr ... 
d...-11 ........ pat., .. 
admulllfttMNallfltdle......a 
11:110& 

Fiad1.EPAll __ a.._..,. 
to tile ...... ol 1--•Ht). D'A la 
1ub1a•-. dt.t .. ·•11•• 
ct.....-1ap1ueoraca. 
............ allow fm lltutlou ..... .. ....,. ...... ,.... .. 

ac· :in :nem:ra::~--::i. 

F:nal n1/e: 1. The 11cocad aenuiacu of 
11 lGO.llllbJ. JGD UDC111.z1 111c1 
30D.IZO(bJIZI U'l l"IYllld IO NGta &be 
new laniuqe on l'llllCI~ 10 
commen11 •• lollowt: --rbe Pqd ,,..er 
11 tncol&l'qld ta cauader and Ntpcmd. 
11 1ppPOpn111. to •llft&8cant coaun1111a 
!hat wen 1ubm11tld pnor 1a ta• pua&ac 
comm1n1 penod." 

z. Jn I 3GIJ.IZD(aJ(4J. da1 tum "dec11lan 
dac:wnaat" aa 1ubatalU&ld lor "acuoa 
memorandum.· 

J. ne reU&Ddlr of 1-.ua(•J 11 
pram.U,atld a prapoaad. 

Nara: Stccacm JGD.aD(blo 
Adm.uul11'111¥1 l'ICGl'd Ille for I rtmOYaJ 
ICbOn-~Dcal ud tmll"llllC1• 

Prop•lltl Nie Seaa. 311D.1111C11t 
outl11111 ltepl Im pubUc pu1a,_.._ 
and lilmllllftli" llmni IVlllabali" 
for u.-cnt1m& llld • .. mer wval 
rnpa- (13 PR IHllJ: "Dm n• 
mciudldm 1118..._..lft.....& • 
Ill• Ill.a ...... •Ylillltle far pullUa 
....,.... .1a .. tlta • .,. .,.. 
llllbltlaa ol 184tta .-.II .... ., •••• 
wbacb palDt DOUlcililD Gf 1118 
•"alabllitJ ol lllil ........ .. 
publiallld. n. ..... ....., ... . 
apprapnaa wtll prmdl I pabUa • 
....... ,,...o1 ........ ..,. 
.-. ....... o1 .. .., ... ...... R•,,.,,.. IO-•Sn..a 
comma11-.•18d IMt publll 
ce==nt,....,_.... llDdar 
1--111--·-· • ., ... 
buNm 11P•d·D1 dlil ,.... =• 
ta publla I .... Gf 1119 nlillblUtJ ol ........ a.. ............ 
,......,...... TDtllcltllaolMda 
1-.1awailallllltJudti1 llW1 

llld1lltaa - .. Niii. .. - '" ad ........... ADI.. • 
1ta•111a&• .......... ...... .......................... .,...... ............. _... 
UlllaMlln vdsd?MllM .............................. 
............... ft ...... .-............. ....... 
........ ,. LAllla ... I TRI .................... , .......... . 
.... ,, nddtlltJ ...... .......................... 
.-waa .................. .. 
., .......... ....a • ..u.w.1111 .. 
............ ......._. 2 ,.......__.._... ... _... .......................... 

=nt,......WlllW..C.. 
...... tllal 1119...... =p ..... .......... .., ........ ..... .., fir,_... acllwlPlll • 
alnadr .............. _ ....... 
11 ... IYliJabJ&,....., =m ........... , ........... 
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- - - .......... - .._,:.a ..... ,.•1• ::• 
~::a:.an :1 '"·t•'e -e~.:0•1 ,.;· •• ·,
becau1e lh1 C11tT1n1 ~Gey ;i1nod 
preveatMS Ul1 cona1d1rauan of &Ay :ir•· 
worll commeau. A 11cand comment 
•UJtpoftld lh• ICMay p1nod. Fulllly. 1 
conun1atar U'l'*l tbat u made little 
111111 to IDUI da1 l"ICOl'd 1veal1ble alter 
IO d1y1 for u ... ,...cy re1poua 
becau .. die OD•ICllll COOrciMlator (OSC) 
report cont••IWll moat of U11 reapoue 
infarmacaon aan t req111nd to be 
completed UDtal ou r•ar followiq lh1 
NIPGllH ICUO& 

Jn 11n1ra1. 1M public ~rtlCLpataoa 
l"lqWNIUllll l&lldtr I JGD-IZG(bJ .,. 
duaped to PNMIYI bocJa lhe fteiuDIMry 
ud dl1e11uoa reqllllacl by lh• IHd 
•aucr Ill ame-cnlleli r.movaJ acuaa 
1uua11ou u waU u EPA'a commitmuc 
to lllCOlftlllll public panacapauoa ud 
ta ~ u Ul'IC&ad cammunuy •eU· 
mfomtd. D'A MU.. WI DOC&liGabCUI 
ud COlllTllBt pel'loU rtq&llftd IA 
I 3GD.llll(bl prowll for boda AllDCY 
a ... ., ud •lllllllful pubiu: 
mval....a. n. reawl01' lanpe .. 
•&aUI m.t '-r1M lead qa.cy 1na!l. u 
IPPfUlllllll. pntvuil I pub!ac COllUDIDI 
...... ol M& leu tlau 30 day•" 
pNYtMe dta laU ..-er 11Hd1cl 
llmb&l&IJ .._die 1711111acy llllllN of 
cnam•u .... m&l&• lao!dml • _,,... lllllU&bla. 

Wbila IPA beli.evea daa1 11 i8 
a...., ...... ._ Iba avau1bwry 
of tlta admlllil1r11ive record ror u. 
mUcal Uld -'llECJ removaJ acuau 
u Wiil u -.lilUacmacll aC1UlllL EPA 
w ... daat ........... W..b.U1111 ol 
tM .......... " .._. .... pub1'1Ams 
I Ulim II .. awaalUalatr 30 daya &11-
UlillalUll I ~aJ ICDaD IA~ cua, ........ ""IO lac.r dlu IO c1a,.11tar ......... ,_..acaa.. ... 
pa P••d....Wlllwwut 
pama11r1.llllU..._EPA'1apmtam 
dllt It aftm IUal •days ID •&aDllila 1 
••(L&.lllmllell ...... lbatlmpto 
Ndam. l'llUll • Pfl"DC dat rpnad of a 
lt=sd;aa ............ ad llalp IO 

llillaal• a h=tdllM W.atl- EPA 
!*111• daat .. nmid&q IUk al • I err•••••--dlldlll.._ 
c:lttlcll .... -·die lllMllNJdq Gf 11 1111" natdlla?lm. radllr dau 
...... ........... Compi.1111-s 
wlta I I• dlil ._.a btlare 1 a111 u1 
~ •lllllad ..... div.t 
e I l:' 11111 ..... ha 
..... fldl lllm11• ta I 
•••• IPA balllftl tlaat ncla 
......_. .... pn dua an betllr ltll 
r. .a. a• l&lbWlallm. ..................... 
•• • ....... 1wdllldl11 "1111 
1d•••-.11w,... ud far 11111'1 
imJmt• - me Niii. 119 Ul dupiae&llYL 
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-,J: J1\Vt\ 1 :aae ;:11ce ti 111es on ·::1 
'\FL. r!':ereiore. :!11 :souce r1q:.i.rn1tn!1 
ue obv1ou11y not duphc111v1 !or U!MI 
re~ov1l 1c:1on1. For remld11l 111c1 :!111 
are on :ile ~PL :he adm1n11rn111v1 

,record need no1 be 111abb11lld for some 
'l.:T:e ei:er :.s11n1J on i!le "ltPL ao 
::~r:1.sh:r.1 • no11ce o( :~e 1v1d1b1:11y o( 
:::e r1cora wou1d CH esHn1111 10 m1a1 
:ne 1i~ec:1d ;:auohc: cop111n1 of 111e 
;::-:l)r111 ind 1he1r opportunuy for 
:e\1tw oi .:1oc~"n1n111n~•c:1c :n ·!':e 
:ecor~. 

t..sr:y :.'le procedut11 1pec1litd us 
I :co a::a1bl are apii11cabl110 an 
em111ency remov1l 1h11 111111 and 
(i:ushH WIUwl ea d1y1. However ... 
provided 1n I JGO.IZO(bl(ZJ. 1 comment 
penod :1 held only where dll l11d 
11ency d111n1 1t appropn111. 8111 
becau11 ttle 1dm11U1tra11v1 record ii an 
avenue for pubbc 1nfonnauaa u weU 11 
Car public: ccmmenL EPA allo blh1v11 
ttia 1 even 11 ttl1 action 11 complllld 
belorw 1!11 record ft11 11 made avad1bl1. 
1111111U appropn1t1 to make dl1 l"ICOrd 
IVlllablt lO the publi~ n .. 11 lllO no 
1nneren1 connd&cnon ID tht OSC :wpon 
btlftl 1v11lablt OH 1181 aft• 
compltnon of die NlponH acllaa whdt 
tt11 1dmwanuv1 rec:ard btcomta 
1v1al1bl1 ID dly1 alt• uutianaa of .. 
1111 1cuvu111. Sine• dlt OSC repon ii 1 
1ununuy of dat 1111 tv•CI llld ii 111111 1 
document whlcll 11 COllllclend ta da9 
.. iteaoa of IWIPGftll ICU&. ii II .... 
pn1raily iacl\aclld 111 the 1d••n•1ftdve 
l"ICOrd. 

Finfli rv/e: EPA ii promulpllnt 
I lCID.UD(bl .. propollCL ucept tllal: 

1. Th1 llCOlld HDtlft• ol 
I 3GD.IZll(bl(Z1 ii l'IY'IM • NIPOlldina 
10 public commtnw n dmmMd above. 
~ Stcuaa 3GUlll(bl(3111,....... 

COftllllllH wtlla I ---·M•t: 1118 tam 
"ICbOD -..adum .. 11 cllaqad to 
"dtalaoa d1cumn11. • 

1V0111C Secdaa mm. 1-.1 
l"lqUU'llMDW after c11a ... illr =·II 
11ptd. 

ho,,,..,J tvle: Sectloa -
d1Mnba 11tullau wllaN 11 11 
maybl1ddlll•dl91 1 , , .. 

record aftar - c11a-. •• 2 .. 
......... Donmlall -· ....... 
NCOrd ill die........... I' I I 
Wll•dle._.•-lll .,.._ 
of lht dla1aae wtdcla 1119 •11ilt• 
dOCUIDIDldaellOI ld~--111• .. 
farla•willalMITT' LI ... 
cbaft191 lllCI ............ ., 
1'1111flcu1cliff-•aa1 m•Jd 
dlaltaa---••i....c ....... 
119DCJ llaidl MdllWI pUllc II W 
l*'adl aftlr IU dtct-.11...- ud 
........ ...., f'ICllvte ·-·· -

::.- l -t!-: r! Jt·•·t•e :: ·e .,,.. .... ,, .... 
~OY1Q ::01 !lave =ieen 1uonu111~-.:=r.r1 • 
·::e puouc :omm1n1 pe,,oc wlucft 
s110111nua1ly 1uppo" the need :o 
s11:11fie.1n11y aller "" rw1pan11 ac::on · 
[SJ FR SUUll. In add&non. luboan E of 
11!e proposea !'li!CP d11aa1 .. 1 ROD• 
a:r.endmen11 and upl1nanon1 of 
S•f:'l:i1c1nt D1fF1renc11. uplan111on1 of 
S·•n1fic1n1 D1ff1rence1 m1y DI 1i11C1 ior 
1:1n1fic1nt ch1n111 wtucn do noc 
Cund1men111ly cnanp ttie remedy. and 
clo net require pubhc conun1nL ROD 
amendmen11 mu11 DI u11d tor 
(undamen11l c!'l1n11L and r1qu1l'9 a 
pubhc comm1n1 p1nod. 

R.11pon1• to ~mm•na: One 
conun1n11r 11llld lilt 1ubp1n J rtfltcc 
1111 ractol'I cou11teat1y appl&ld by 
cauttl when d111rm&111111 wll1dl11' die 
l"ICOrd 1aaud bl 1uppltm11utd. 
iaclud&q nc:D cnttna u Apncr 
l"llalftCI on factOl'l IOI &Dcllldld UI lht 
NCOrd. aa 111campltt1 f'ICllrd. and 1troft1 
md1nct dlat EPA enppd 1n 1111praper 
benavtor or actecl ia bid fulb. A relatld 
comment 111tld dial tlllCI punJ 
pnncapl11 of adawultnt1v1 law applJ to 
ldmllllltnllve record NltnClioU llld 
1uppltmtnllftl tit r-.A. laqua11 
llmauq 1uppltmnU111 tit recmd lllould 
bl deltttd ha tit NCP. EPA btlitvt1 
tbal indudiq .,..ac 1111111 " 
admuulftDvt law IOVll'llllll 
1Uppltma11111 of dll IWClrd ID tM NO 
itlllf ii 1111111:111117. 11aan taeCI apply 
to recard l'lftlW of .......... ......................... 
NO, 1'e ..._._ .. ol I mm(cl 
do ...... ,, ........... 
1Uppltmlfttlllf admamlftllft NCOrda. 

Aaodlu comm•t 1111 ....... dlat 
EPA ,_..a Ille 1-.1 to .. .. ,, ......... .., .. ........ .., ........ .,.. ............ .. 
dlAnl,.,., 1118 Udltr. _,. ...... 
1-.1-.ppf=na IPA alnadr 
...-.111a1aarll1rmm11 •• ...., ........... .., .... 
wtdadl9paltllll11 ....... .. 
llllld1d la IM 1-.L AD ... ,._ 
...... llllllialdaftlrdl9 i11dll• ......... . ..... ....., . 
........................ 11 -----·ii ...... ................... ._... .............................. 
... ,..... mtPlllGd. ... ..,.. ................ .., ..... .. 
n1r11•11111&IPAlllll1un-.. .......................... ............. ......,..., .......... 

o.11-m1•1Jddlltall.., ........ __ .. ,..... ..... 
.-- ta Ol'llar ID ..... I,.,.,. • ._., 

....-.rt1111•llllllMl.IPA1:1w 
dlll 111 PIP aublP•=ou •die 
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••'":I!• : ::: ,lllll• •e • •• • I .I ••• 

-i!"'S. ;~1 ::i;c-ceu ;r.; .. ;e'l. ·-: ·., 

l"' •• H-·nc:"d1r:11 ·:se "!O' c:t -:f 
IYl1o•01h1y of"" :iroDOll'l ;:.1n !": "! 
1c::n1n1s1r~11ve record !=r ·ev:ew ,., 
I\ 11l101!a1y of all doc:.~1!'::1 .::c:er • - i 
t.':1 re1pon11 se1ec11on d1c:s1on !er 
review 11!rou1t1out 11!e :1c:11on,r:u.-~ 
Pl'OC:HL the oppor1un11y ro c:omn:1r.: :n 
.,. ::ropc1ed plan and ail docun:e:i·s • 
lhe ldtftlftlllrlllVI l'ICOrd fi:e. :.':e .. 
rtQ•.mem1nt tt111 the l11d 111encv 
consider ind re1pond 10 •II 11111:!c1:-1 
P~P cammen11 r111ed d~r:, :."le 
comment penod. the nor:ce of 1:9r..!"c:a:-1 
c!t1n, .. 10 me rt1pon1t 1t1ec:1on. •::C2 
the opponwmy 10 1ubmu. and 
l"lqlurtmtnt that 11l1 111d a,ency 
consider. any new 1111ui!can1 
1nlcrm111on rhat may 1ub111n1111ly 
111ppo" 1111 nlld to 11pulic1ndy 11:er 
1111 re1po1111 11lecaon even 1i1er :.':e 
11ltcaon d1e111on-1 1ulf!c:enr ro 
11111fy d111 prac11a. Moreover. •!!1 
opponunuy pro"'dld for PRP ancs ~ .. : .. .: 
involvement 1n N1pon11 1elec:1on 
111ceedl tllt manamum pubhc 
P""c1p1non ~lllftmenra 111 for:!! ~v 
dlt ltlftltl. PllClftl a re11onaole !am11 :n 
the 1-.m of tlat 1n wluc:A commenr1 
mun bl 181muntd. and pravuuna for 
c:.ut-bJ419 lcctPtlftCI of 1111 . 
ca1Bm1D• dlNup I 3GD.WfcJ. dc11 ::o 
lftfnale IQIOll procldlllU "Pia of PRP~ 

One ........ ukld ttiar ttle 
perm&mft '"mlJ" iD I JDD.W(al be 
c:lluald • *"' ii aa l1ad·11ency 
cUlcrtaoa owr whtdltr to acid 10 rtle 
Hmwiftliw record docum1n11 
1Ubmaltld aftlf die rwmldy 11lecuon. 
lad atatld tllal addiUOUJ public __ ,,..... u outilaed 111 

1-.....1 lllould IOI bl onJy 11 EPA 1 
opcla. A l'llalld CllllmHl 1t1ttd ttlat 
llleandliple...uaan in I 3GD.IZl(cJ. 
illlludilll die,..,._ ••llltanalily 
...,... dll llld• llld •11pdlcaady 
u• die mr 1a. acaoa· cu n 11111J • 
111111 IPA..-, bl'lad dl..,.llaauy 
,.... .............. tl .. ybl ......... ._,.., "'--·-. ........... .. .... . 
• ..........., •• u .... u ........ ttlat 
all H E ..... mw ...... rdld by 
DA. ...... 111 ....._ iD dll rteord 
IW dll 1111PE1 If lwllclal rt¥tew. EPA 
dh1pw Illa& die -.I.._, .. ia 1nber 

• --·• • l---'1 ii too pcml1 , ........ ~1oltllt 
pur 1111 wu -..., ta..act co clanfJ 
IM lald ....,., .._. audlonty to 
..... ...................... l*lodl. .......... _......,... __ 
.....,. • ,. aaa ....... 
rte uwdl91oJd111UJdlad1111 
_... .. .....,... ...... u•tb11e 
'*lllloal __ , penoct• IN llOl 



·'!·-.u •'! 11 .... ~ .. ~!le s.:r; 1 ~-,,., 

··e ua •eency a a1~c-et.1on wm1 ·11pec.& 
!O :nest •aa11aona1 puouc invoavement 
apporu1n111H. S1auiar1y. lHd·111ncy 
d11creuon ID •dd to th• adm1.1111rnuv1 
record documan11 1uanunlCI 1fter 1 
dec111on docum1n1 ha• ti.a "IDld 
prov1dn 1ha IHd aaencr die opuon ID 
10 beyond Ule nununum .....,..1111nq 
rar public par11c1pauoa outiultd an dl• 
1ra1u11 In responN 10 NllU•ll 10 d•l111 
1he qualaliers 1n t JOO.Wlcl. 1"11 
lanrua,. 1s 1111aiiuona!lr detaantd 10 
def1n1 car1i"ilv 1n1 arcum11anc• UI 
wtu;n EPA t'lu•I cca11aer camm1111a 
1ubm1ned ane~ rh1 rttponM acuoa ha 
bten 11lec11e1. 'i"h11 1taadard ......,na 
cu~·· 111..nJ111 to pl'OClled 
'"ped111ou••\ 1u i:npitmtnt 1tltcttd 
respon11 acn.,,., bu& &1• NC01ft118t 
1h11 mere will U. cenaan lftltucll aa 
which 111nli1c:.aa1 aew mlonuaaa 
w11Tanu recon11deraaon of die,.-.... 
re1pon11 acllOL Seaaoa -.-cl 11 
1n11nded to pnmcle • ,..._ble Jamat 
on what c:uun111q EPA mua ,... .. • 
con11dtr altu 1 dlClllGD bu Mm mad& 

S..tnal CDIUlftt• reqa111C1 lllat 
PRPI DOI 1dnuled 1111111 art. die c1-
of lb• pubUc: commna,..... 18.W lie 
1llowtd 18 ~IJ ID =a m=2 • 
lbt record wWUll m .,. of IPA'I 
no&lftcaam of pcnaam UailUa,. IPA 
mu. •r•"cut dw ... ..._,... 
11 tulJ ID lie pl'DC8ll al ,........., 
When PRPI .,. Ml•llfiecl late ID die 
proceu. dlQ mar prowle IPA wttla 
colUllDll at tlalt llml. IPA wdl 
can11d• m===11 wludl uw ...., .. 
afler die cleaa• d=··=t 11 lllllad ill 
eccordum •Ula die Clttmia al 
I 3GD.IZl(cl. nil• IND ao --..... 
&ht PRP 111Uali&td ID .. pre I DA 
bell'"' dlat die cunaa M 11 
1ulfie1a1 far..-U111 .._ ~ 
adnulled PUl IM oppmmitrllr 
1ubmaUilllMI• ·11•1M--"' 
0..--........ _ 
~ ............ . 
1ub1taalil• pnm puDlac r r 
11louid ·-·part of .... -... ... 
after 1ROD111..-. IPAll • 
reqwnd llr lta111M • • I > .. • 
c .. adlr..., com= • eM • • 
l11d...., .. , ..... ,. ., .. c--.,...acm • 
ccmaad•IOlll¥'' ...... 
cueboalllll:wwr ... IMlllll . ...,.,, .. , .. ,... ..... ._.. 

FiMUr.IPA 11--a ... ..... 
tol--1t)•allJIMJMlpallla co_ 11,...•clmlrlllat.• 
addlll•ID II m•mdll I -· 
co--. •• c• 111.J# Id ..... 
..................... , 2 
,.nacL 111111.., rt1a11r 11--.x• 
would be plemd 111 tlal =d"ewntaw 

·1ence~ .n :.1e ;i~po1a1. 1 :.ar. -c:al.lon 
11 necessary ro enaww con1111eacy. 

Fino/ ru1& EPA 11 pramuipl&AI 
I JOO W 11 prapoetd ex.c911t for 1a 
1dd1t1a 10 1u &111 Mftttace of lteUOll 
(bl 11 fol!owr. '"Ail 1ddit10MJ conun1n11 
1ub111111td dunna IUcA COllUlllDl Plftocla 
that 1rt iw1pon11ve 1.o cDI i.qu•&. ud 
1ny ruponn to &a•• co-eat&. 110111 
wnft dOa&lllllUI Ill~ tile i.qUlll 
end lft)' nn1j d1ca11oa WIUI l"liplct lO 
lbt 111ue. 11lall be pl1cecl ID die 
1dn11nacr1&1vt rte0rd lie." 

Subporr 1-U•• of Dll/MftlllfU O/tlJ 
Otiler Chem1cou 

Th• rolloW1nt •ectiOlll di1cun 
colftllllfttl rtetavtd on 1ubpan I 1nd 
EPA'1 l'ft1'0Dlllr 

Norn•: StctiODI 3GD ...... 
Central. 
"'''"" rul•: Section -.n dnatbtd 

the purpo11 ucl 1pplicabWIJ ol allllq 
1ubpart H (aow 1ubpan !J. ud I D.a 
dtfiMI lh• leer tnma lllM la 1111 
,..Wauon. StcUoa ma provldtl dllt 
EPA 18.U maantliD 1 ICMdule ol 
cbl,.._11 and otller cbmical • 
baoiopc:aJ praclllCll tllat mar be 
audlanad for ut • od ~ 
calltcl tbt '"Nat Jll'oduct Sc:latdua.. • 

Sec:tla XIDM •II._... die . 
'Pf'OCedlll'll by •laicla .. osc .. , 
1utllanae tU 1111 of ,...llCll llltad • 
IM NQt Pndua S.:W•la 'fte ...._ 
pnwtd• lllat 111 OSC. wlda oac m • 
of IM IPA l"IP._.,.IM to lite Dr 
llld die ._az I ce of Ule 1tat8(1J wltll 
;urtldictl• .... die ........... .. 
(u dalMd ltr die CWA) ,.. ... ltr tM 
o0 .......... , •• ,tn.1111 .. .. 
da., ........ -..n,......,. 
11111 llil'l91icll addtllftl ...i. 1111 
Nat ..... Scb+h 
ftil,.... llM paou'b1 IM& lldlil 

QICdlte-1erdlallhl .. o1a 
A11f:E:z' _,_ _,, -..-. • 
..................... ....... .. "'. . 
,..... •• rasa•·Dr...._• ...... 
..................... d .. 
WIOMllilUMwdtd HT I 711 
1111 OIC _, w1s..a, ...... dte 
.. ., ... .. , 2 , ........ ,...., 
••PllilNCP ..... lm1d1lr fa 
..., ... ? 1lllllQIC_ ....... 
IPADTRll&DI n•lhlluddle .................. ., ........ . __ , ....... _ ....... .. 
- I zmlM Mpll?d-flldl9 
....._._ ............. Ula 
liu •lwrdrl 1'11 JU••ll'• ...... . 
...,. • ,........, Ufc.cllna................. .,~ 
lllwllla Jlfth• ...... .. 
buillll •-.......... .-. MMIJla..., ...... llllld - ... 
Sm1dllt.tlul..._.._,..,·1xlar 
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uu::s ;a a ; . .ue-2y..-... ue :u s ':' ~• .1• 
or lll"l&l1\I 191nu .s ::iron.:.:ed. 

Secnon JQO.M expa.c:;11y e:icoura9u 
advance ::i&1nn1n1 for Iii• uM of 
d1IP1l'lanu and 01her ::n1m1call ~e 
OSC 111uthonaed 10 a2pravu !he u1e .,, 
d:1pereanll ind other ch1m1cal1 'N1:lla1o1 
the conc&&rNftce of !he EPA 
reprt11n1ah,,. to th1 RRT ind I.he 
affected 1ta1111f lb11e p1n111 h.Jve 
prtv1ou1ly eppravud • pl1n 1dent1fv-n• 
the praducq lblt mey be u11d ind· the 
puucu.lar araam111nc11 under wh1c~ 
th1ir u11 11 pruaulhor.zecl. 

Sec:ion :soo.a d1111l1 lh1 dua :."111 
inuat be 1ubmmtd beroru 1 d11pen1nt. 
eurface colltetu11 apn1. or b1ala11cal 
addatiwe may bl placed on the ~tp 
Prodl&Ct ScheduJe. Section JOO • 
d11Cnbn the praced111•11 for pi1c:n1 1 
product on Ill• Praduct Sch1dul1 ind 
ailo 1111 fardl requ1rnmn1 des1ped !o 
avaid pot11bl1 m.i1repru11ntat1on or 
1111111111,,.wtataoa of die mtaftUll of :he 
placemat of 1 pr.aduct on the Schedule. 
mcludlal tile wonhna of 1 d11cl11mer to 
bt ued m product 1dvwtt11m1n:1 or 
ttc:baical littntun rwrema1 to 
placmat oa Ille Prodllct Scb1dul1. 

Appadix C dtt1d1 ell• mtthode tad 
""'of IPPlftllll 10 be u1ed ur Cll'rY'J!I 
oat tM fftllld 1ta1dud d11p1nan1 
11J'tct1¥ .... lld •cruauc toxzcny i.su. 
Appmdlx Callo ... foftb the format 
......... ror -..y pn1en11aon of 
pradacl tllt data. 
,,.,,... IU/c PrapoHd IUbpl" J II 

¥117 ..allr to 1ubpart H and con111na 
oa1J mm. l'l9tlacn11. Sec:uoa n11111bere 
ud ..,.,._ to other lllCUona a11d 
nbparta bawe bta chanted wh1r1 
•PPllPl'tata. Tameae&l dlanftl and 
.._ •• 1'nl ....... to unp'°'9 
cluttJ•wma.- .. .. 

De' IM-...._,., ,..._led ia 
........ H Uww .... moved lo 111bpert 
A. 11111• .. dlllutlaai.ubeen1dcled ,_,,..,,a a• ad .,.U canD"DI 
...... A 'I JIJ, a 1&1111 data 
11cmu • r. •...U·-• •Pill 
ca82l'DI ..... II pr11111ICI to be added 
ID I Diii. fte delaitUl!D far UV1pol1 
w1lll9 II u .... ia 40 CFR 110.L 

SlcU ........ ....... 
•Aum &Iii._ 11-.· .... ..._. 
•llPdr .... JI '••d ........ 10 
•Pt d .. lllPIRI- of oDl.lm.Llll 
;11 I n ...... ol ....... ta ....... ·-···· ,,_ .. •JPU•illlD ••..,_tan. to die 
1111111111 P •• T-lUTI and 1b1 
DOC/DOI ....U r•a- INlllll ""u 
appu_.. ... 

IEO• •u• a wua:-s. 
llHfllt••r II/ IJOCIDOI .,..._ 
Mar a m .. .,po•d &ha 
illdu1n ol 1111 DOCIDOI ... ,... • 



APP!:~CIX M 

SUBPART I OF NCP 

SulaM l ..... dlf4--• .._,...Mr 
S IDftafP I ........ ................... ... _.. .......... 

'el C-IWfVI !ft.,,__, The 1e•d 
.....,:y IUli •IMM..a 1& MIDIAl_..C& .. 
rec.met o:a.1 coace.- u. GOC\UlllllllA dial 
lonm dal 1189• f• tAI ....no. ol 1 
rw11tonH acuoa. n. lellli a.-, lilll 
c:am,U. aad ......... ...,.. ..... ""°"' ............. ciul.-..,.n. (bl ....... w ... ,..,.. ,,,,,.... 
/aali,... 111111 --.j ..-er ftMf 
dllll .&:Pl\ ia - .. ...., fDr. 
, .... taau17 ... ,.... qlDC'J ...... -••wsaaam rtm•rn._ 
.......... _ •••• ;c-
IC:UOI fm m. faality • ._ ..... 
Mela a.~ .DA UY,.... 
da:n • ..aa dl8 flidlnl a.-, 
IA..& ............. .,. ..... 
m .......... -..-. ... llft 
recmd illd ..... d di ... ... .... ,. ... _.al_ 
n•w--. 

(ZI EPA.• dlll U.S. CAml C.... aW .......... _ ................. 
l'ICllN .... 11 ii .. lm...., ,_a . ,....,...,. 

(JtltDA. • •tafNd am 1•-
ol dlt m; _ ........ 
raa1a1r• .. .._ • ltdlnl....,. 
- • .... ....,.a.I ..... ~ .... ,.,,., ...... ., 
clan " ......... . .................. ..,,. 
• .....,_ Mii/fi N'-Id r. ... ........... , ......... ,...... 
ca- • :aufllMl••lllftlM 
11110 I,,.... .. ., .... __ 
EPAmay...-•a llr r 
IWlll. 
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:c: ~~!!'9Mrt"""1"'111:'11Pd 'or'"'' .. 
··~ nta II a "•'• :1 rne ... d •.-nc:J 
!or 1 sue. ~t '"" lftaft =mD1I• ud 
~•1nra1a :ft• .-1n11neon ~i.s !ar 
::St Hl~MI of :!19 ...,OftU IC'ftOB !or 
'.llll Sift :.ft ICCDNlm:. ~ ~II 
1u0Dvt. EPA "'•' ~mn ·~t na19 •o 
p11ct artdlaenlt danmmu1 .n ~· 
ICUDUll.llPltlft :ward file :o llllUl'I '!':al 
Ule nm1n11cna"' ~ON :11c.'ad11 111 
docwnenca •IUCll !ams 1:111 ~1111 !or ~· 
MilCQOft of dll ,..,OftM l~On. 'nae 
11are 1lllAI P"Mda DA MUI a COfY ,, 
di• Ulda of doclaalnll llldlldaci Ill ~ 
•cUluulcnaw. i"5CDl'd ma me RI"5 
worlqllu. fJle RJIFI retnlld ror puoitc: 
c:o--t. ~ PNPOaecl plu. anr Pl&Ok 
c:a--11 .... ,, .. Oii tU RU1'S IDd 
,,.,..... -. - .. , adler dOCllllPIUI 
!PA mar f'lllUlll am a ClllMJ<UI 
ball& 

(1&1 ~-· 'nal Nb..,. U,U. 
10Ul•s1•am:lfwru...-..... 1• olCDCA OP ..... 
ltellRIL ....... ad.m&a&la.a•y • 
~' 1111111.rlllll• :a ol a:ac.\. 
u flilowll 

(tJl=m1111 ......... * 
rm=U•I •-..-- =wm.,,,. .ctar 
lie ............ al Ulw .. l/'MM .... . . rza••·•--·--•---• r ........ ,.. .. 
pr ....... aldllMRS 1'111a , .. ,. .............. . 
blcllldldia,......,.(d)ot•..aa 
111e1..a ..-r IAUI _...., wta Ilda 
........ _Pflll•IM ·--I .... ___ _ ._._ 

(II t'lat llM ._,,..a 10"* a ........ ., ...... ....,. 
...__., 1011 ... 

•1 •. 1 

t~•-tr'' __ __. .... . ....... .,,., ...... __ 
1 I' 'ladlt ' n1•••~ ........... -"·*,. ,.. 5 , ......... _ • ............. , ... ..... 

tnf JI' .... ._ ... ....., ------· . .. ... ....... ,,,....., ..................... _ ... ... ._ ............ . ,. ............... .. 
15' ... _. ......... .. 

1-llUIA• '1wu.,,,, ... 
WI d• 



;, ?'.:i1oc; •' ti.•:!e •ec!in1cal 
. ·en:_, not 1ener1ted !or tbe 111e at 

.uue. sucb 11 en11neenn1 1extbookL 
aruciH from cecnrucal 1oum1l1. and 
1oiucolo11cal proftlea. aee:'l not be 
lncated at or neu the 1111 11111u1 or 11 
the central locaboa. pravtd1d ttat I.he 
h!enrww 11hated111 da1 llldn to I.he 
adnwu1cnuve NCOnl Ille or die 
h:erer.in 11 coted ua a documeat ID th• 
r1cc:-d. 

14. Docwnent11Ddudecl an lb• 
confldenaal pomon of che 
1'.im:n111rat1ve nocord file 1ha!J be 
lo:a1ed c:'\!y an che cencraJ locauoa. 

(Si Th• •dnunmraave Nconl for a 
remove! acuon wtlen I.ha relea• or 
threat of relea11 nqwrn that oa-1111 
r:!moval aca,,nu bt wtaated wttbm 
ho1111 of chi lead a,.ac:y·a cltt11'111Datioa 
that a nmovaJ 11 apprapnatt and cm-
11t1 l'IMOYaJ aCU\,1111 c.a .. Wltbm 30 
day1 of uut1a11oa. al9d be available far 
publ&c mepecun 01111 at tbl calraJ 
locaaoa. 

(bJ \\'b .. doc:um111t1.,. plactd la 
th• central locatioa bul not m tilt m. 
l..icated 11 or ntar dlt 111& auda 
docwnHll an&ll be adcltd to die ftlt 
lucared at or atar tilt lite upaa rtqUllt. 
except far clocumata uu:lllMd la 
parqnpil (aJ(t) of t11i1 HCllm. 

(cl 'nae lead allllCJ mtJ make dlt 
11dmuu11n11ve NCal'd Bit availabJt to 
ch• public m llllCl'llam. 
,.,.,. ec •• ., .. ,, ...... ._._ 

laJ Cor.ten• 1119 aclmilUllnllft 
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I want to exercise further leadership in the use of innovative 
technoloqies--by creatinq additional incentives for affected groups 
such as potentially responsible parties, facility owners/operators, 
consul ting engineers, technoloqy vendors and the public and by 
using tools currently at our disposal. EPA and responsible parties 
or facility owners/operators, should be exploring and promoting 
more effective and less costly tecbnoloqies to solve the 
considerable problems we face. Consultin9 en9ineers and new 
technoloqy vendors are essential partners in this process as well. 

While I believe our clean-up partners can and will promote the 
implementation of innovative technology, we need to inject a sense 
of responsible u~ency to prevent the expenditure of dollars in 
pursuing less effective or more costly remedies. We have made some 
important progress to date, and now is the time to broaden our 
efforts and expand into additional prQCJram areas. Furthermore, we 
have a responsibility to provide technological leadership to the 
other major environmental clean-up prQCJrams society will b~ 
pursuing beyond those administered by osWER. This leadership will 
not only improve the quality and efficiency of cleanups, but will 
also help make U.S. firms leaders in the international marketplace 
for waste treatment and site remediation. 



Each of the affected qroups sees some risk tied to an effort 
to "push on the envelope" of technology application. However, 
these risks are directly related to potential benefits -- both 
short-term at a particular site and lonq-term benefits which will 
accrue from knowledge gained by our experiences. Only if some of 
us are willing to work constructively with our uncertainty is there 
reason to expect significant progress toward more applications of 
technologies that are truly innovative. 

I understand innovation requires a sense of creativity and may 
be accompanied by false starts, second attempts, intensively re
engineered solutions, and (despite best efforts) some equipment 
failures. I recognize that while most will agree with the need 
for new and better approaches, the inherent risks associated with 
early technoloqy use serve as very serious impediments. The 
extensive review and criticism of our proqrams from both outside 
and inside the Agency may have tended to make us averse to 
unnecessary risks. It should be recoqnized that however well
desiqned and carefully planned our efforts may be, they may not 
meet contract specifications on many first attempts and may need 
refinement before routine application can be expected. Indeed, 
information gained from a first-time application that fails to 
perform as desiqned may be viewed as a form of success. 

In addition, this definition of innovation needs to be 
recoqnized by EPA reqional and headquarters manaqers. Remedial 
Project Manaqers (RPKs) and On-Scene Coordinators (OSCs) must have 
support from their managers if an innovative technoloqy does not 
work as expected. The proqram should recognize and assume the 
risks inherent in usinq new technologies. The challenqes these 
projects present will usually require great efforts from our most 
competent and experienced RPMs and oscs. They should view these 
challenges as career opportunities rather than as career risks. 

Innovative treatment technologies should be routinely 
considered as an option in engineering studies where treatment is 
appropriate. They should not be eliainated from consideration 
solely because of uncertainties in their performance and cost. 
These technologies may ba found to ba cost-effective, despite the 
fact the their costs are qreater than conventional options, after 
consideration of potential benefits which could include increased 
protection, superior performance, and qreater community acceptance. 
In addition, fUture sites will benefit by information gained from 
the field experience. 

The attached directive is desiqned to increase field 
applications of innovative technologies for cleaning up 
contaminated sites. It also encouraqes expanded application of 
existing OSWER policies and emphasizes the value of existing _ 
support activities in this area. It is intended to sharpen the 
focus and level of attention by EPA staff and managers o~ their 
mission to provide technological leadership by implementing 
existing authorities under the Superfund, Resource Conservation and 
Recovery Act (RCRA), Underground Storage Tank (UST), and Oil 

ii 



l 

Pollution Act proqrams. Furthermore, this quidance is intended to 
inteqrate the continual search for improved remedies with the use 
of new technoloqies and to make this objective a permanent feature 
of EPA 1 s clean-up programs. It is intended to create an atmosphere 
which recoqnizes that reasonable risk-taking, which is protective 
of human health and the environment, is necessary to achieve this 
end. 

The statement consists of seven major initiatives. The first 
four initiatives concern the Superfund proqram. The first one 
addresses some impediments to the full-scale use of new equipment 
and encouraqes expedited fundinq of remedial desiqn and 
construction projects. This initiative also provides contract 
flexibility in the start-up phase of selected remedial and removal 
actions to assist vendors in establishinq a pattern of reliable 
operation in order to satisfy contract performance standards. The 
second initiative is intended to ensure that innovative 
alternatives are thoroughly evaluated for PRP-lead sites that are 
early in the planninq process. This provision encourages EPA 
regions to fund treatability studies and enqineerinq analyses for 
promisinq treatment technologies that miqht otherwise be considered 
unproven by the PRPs and too early in the development process. The 
third initiative provides a capability to rapidly evaluate the 
efficacy of a PRP-proposed innovative remedy that is offered in 
addition to the primary one approved in the Record of Decision 
(ROD) • This provision entails direct technical support to evaluate 
innovative remedies, while movinq the remediation process forward. 
The fourth initiative seeks to utilize the potential of the removal 
proqram for expandinq our experience with the field application of 
new technoloqies. The directive clarifies OSWER's position that 
the removal proqram is an important and viable means for furtherinq 
the use of these treatment alternatives. 

Another provision in the quidance is desiqned to encouraqe 
studies on the potential use of new technoloqies for RCRA 
corrective action. Regions should consider promotinq the pilot 
testinq of promisinq innovative technoloqies at a limited number of 
sites. In the past, land ban considerations have sometimes 
discouraged owners/operators or regions from pursuing such 
approaches. This guidance encouraqes the use of soil and debris 
treatability variances, where necessary, to allow innovative 
technology studies to proceed. This authority was recently 
delegated to the regions. 

The sixth initiative recoCJllizes unique opportunities presented 
by Federal facilities. We are exploring the potential use of these 
facilities for developinq and applying new technoloqies, and 
regional offices are encouraged to work with Federal facility 
managers to further this objective. 

The final provision encourages expanded use of the Federal 
TechnolOCJY Transfer Act as an opportunity for joint technology 
assessments with industry. PRPs and owners/operators may sign 
cooperative aqreements with EPA for services to support innovative 
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technology treatability or pilot studies. 
the prospect of non-adversarial enqaqement, 
context, to allow the development of 
remediation technoloqies. 

This procedure offers 
outside the requlatory 
third-party data on 

I know there is a· tension created by the desire to promote new 
technology developments within existinq manaqement trackinq systems 
and proqram commitments and qoals. I recognize that these qoals 
may also be statutory in oriqin. Issues are certain to arise 
concerninq the selection and use of new treatment tecbnoloqies 
because of the rapid pace of development in this area. These 
issues cannot be resolved by this quidance and must be addressed 
throuqh common sense and judqement on a case-by-case basis. There 
may be circumstances where proqram qoals and commitments must be 
adjusted in order to achieve better clean-up solutions. 

Although not specifically discussed in the attached quidance, 
EPA is also stronqly committed to usinq innovative technologies in 
cleaning up oil spills under the Oil Pollution Act. We have 
embarked on an aqgressive research proqram with other Federal 
aqencies and the private sector to examine clean-up technoloqies 
and remediation techniques. We anticipate this work will lead to 
new and improved technoloqies in this area as well." 

This directive is a call for your attention to explorinq and 
exploitinq opportunities for usinq innovative remediation 
technoloqies. It reflects my personal commitment and belief that 
we must invest the necessary resources and take the risks now to 
develop the technoloqies necessary to fulfill the lonq-term needs 
of our hazardous waste clean-up proqrams. 
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OSWBR. Directive 
9380.0-17 

~OR IHCllBASIHG TBB APPLICATION O• 
IIDIOVATIVB TRBATllBJIT TBCJDIOLOGIBS ~OR 

COll'l'AllIDTBD SOIL ARD GROUllD WATBR. 

The Off ice of Solid Waste and Emergency Response (OSWER) is 
seeking to further the use of innovative treatment technologies in 
order to (1) better pursue its statutory and regulatory mandates to 
promote treatment to the maximum extent practicable, (2) speed the 
availability of performance data regarding newly developed 
treatment technologies to many constituencies facing mandates to 
clean contaminated sites, (3) broaden the inventory of accepted 
treatment-based solutions, and (4) increase the likelihood that 
remediation costs can be lowered in the near term through the 
demonstration of a larger number of engineering options to solve 
site remediation problems. 

Both SARA and HSWA give us the framework to consider treatment 
as an essential element in our clean-up decisionmaking. our record 
of accomplishment since SARA in selecting treatment technologies 
for superfund remedial and removal projects is very good. However, 
our experience in implementing remedies is limited, and we face a 
large future obliqation to cleanup sites in the RCRA and UST 
programs. For example, the large number of cleanups expected under 
the RCRA corrective action proqram may encompass up to 4, ooo 
facilities and 64,000 waste management units. 

Section 121(b) of CERCLA requires EPA to select remedies that 
"utilize permanent solutions and alternative treatment technoloqies 
or resource recovery technologies to the maximum extent 
practicable" and to pref er remedial actions in which treatment 
"permanently and significantly reduces the volume, toxicity, or 
mobility of hazardous substances, pollutants, and contaminants as 
a principal element.• This objective of permanent treatment-based 
remedies should be applied to RCRA and UST cleanups, within their 
respective legislative contexts. To achieve this qoal, EPA must 
encouraqe new or innovative treatment technologies that are capable 
of treatinq contaminated soils/sludqes and ground water more 
effectively, less expensively, and in a manner more acceptable to 
the public than existinq conventional methods. 

Innovative treatment technoloqies are newly developed. 
technoloqies whose lack of sufficient full-scale application blocks 
routine consideration for site remediation. They may be new 
technologies, or may be available and in use for various industrial 
applications other than hazardous waste remediation. As sucli, 
innovative t:echnoloqies are not part of standard enqineerinq 



practice or the competitive market process where available 
alternatives are routinely presented to the qovernment and private 
sector. In functional terms, we define as "innovative" those 
treatment technologies for source control other than incineration 
and solidification/stabilization and pumping with conventional 
treatment for ground water. Innovative technoloqies inherently 
require extra effort to gather information and analyze options and 
extra engineering and financial risk in adapting them for specific 
site applications. In addition, there is extra uncertainty for 
people developing such solutions who work in organizations focused 
on performance outcomes with high levels of certainty and known 
costs. 

Existing directives and guidance contain a number of 
references that encourage the consideration of innovative 
technologies. Policy for the Superfund program was originally 
outlined in a February 21, 1989 memorandum on "Advancing the Use of 
Treatment Technologies for Superfund Remedies." This memorandum 
reaffirmed the use of treatment technologies and summarized 
guidance documents and activities that supported the use of 
innovative technologies. It cited the need to search for new 
technologies that can improve performance and reduce cost. The 
importance of innovative technologies was further emphasized in the 
superfund Management Review (90-Day Study) which primarily 
contained recommendations concerning technical support and 
research. More recently, the National contingency Plan expects 
that treatment will be used for highly toxic and highly mobile 
waste and encourages the consideration of innovative methods. 

As a result of SARA and this guidance, the selection of 
innovative technologies in the remedial program has increased 
dramatically. For the last three fiscal years, almost half of the 
selected treatment technologies for source control have been 
innovative. However, few full-scale innovative remedies have 
actually been implemented. As a result, we are not benefiting from 
actual clean-up experience or developing the equipment necessary to 
fulfill long-term program needs. This directive seeks to preserve 
our momentum with the selection of these technologies, to expedite 
their use in remedial actions,to expand the application of new 
technologies to other OSWER programs, and to realize the potential 
for development and technolocnr application at Federal facilities. 

This directive sets forth several initiatives and new 
procedures that will help provide incentives for broader use of 
innovative technology. some of these initiatives are directed 
toward potential responsible parties and owners/operators, since 
they will be assuming a larger share of the remedial projects in 
the future. Other new initiatives are intended to remove 
impediments to the first-time use of new equipment. The directive_ 
also encourages wider application of available resources and tools. 
In addition, Attachment A highlights some important ongoinq program 
efforts that deserve mentioning. 
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Innovative treatment technologies are to be routinely 
considered as an option in feasibility studies for remedial sites 
and engineering evaluations for removals in the Superfund program, 
where treatment is appropriate commensurate with the National 
Contingency Plan (NCP) expectations. In addition, innovative 
treatment-based remedies should be pursued to the extent 
practicable for cleanup of RCRA and UST units that pose significant 
health and environmental threats similar to those at Superfund 
sites. EPA should exercise leadership with state UST programs to 
encourage similar approaches for underground tanks. Innovative 
technologies considered in the remedy selection process for 
superfund, RCRA, and UST should ngt be eliminated solely on the 
grounds that an absence of full-scale experience or treatability 
study data makes their operational performance and cost less 
certain than other forms of remediation. 

When assessing innovative technologies, it is important to 
fully account for their benefits. Despite the fact that their 
costs may be greater than conventional options, innovative 
technologies may be found to be cost-effective, after accounting 
for such factors as increased protection, superior performance, and 
greater community acceptance. In addition, experience gained from 
the application of these solutions will help realize their 
potential benefits at other sites with similar contaminants. 

l1BW IE'!IA'!IVB8 

This directive prescribes six new initiatives affecting 
Superfund and RCRA programs to encourage and further enable the 
field application of innovative technologies and their evaluation 
for potential further use. It also affirms the use of a relatively 
little-used opportunity for joint EPA work with PRPs and 
owners/operators to evaluate new technologies. 

1. superfund Innovative Technology Start-Up Initiative. 

Designed for Fund-lead projects, this initiative consists 
of two efforts to assist the early application of new 
technology. First, we need to encouraqe the expedited funding 
of remedial desiqn and construction projects that involve 
innovative treatment technologies. OBRR will be revising its 
Remedial Action ~unding priority-setting procedures to give 
more consideration to innovative technologies. Earlier 
funding of these projects will help achieve the technology 
development goals of the Superfund proqram and will provide 
EPA with significant data to support future Records of 
Decisions (RODs). 
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second, this initiative provides contract flexibility in 
the start-up phase of selected remedial and removal actions to 
assist vendors in establishing a pattern oL reliable operation 
that satisLies performance standards. This is intended to 
address some of the impediments to the use of new full-scale 
equipment; it wiil support initial start-up and shake-down 
costs and modifications necessary to effectively evaluate 
whether the selected technology can perform to specifications 
prior to beginning actual remediation. In the remedial 
program, the Corps of Engineers (COE) will provide separate 
contract provisions that will aid in the commencement of 
operations of a unit process or integrated set of processes 
and will be available only for some proportion of the whole 
site remedy (e.g., processing the first 1,000 cu. yds. of a 
30,000 cu. yd. site). Funds are ngt targeted at making the 
technology work at any cost, but to aid in clearly 
establishing the likely performance adequacy of the technology 
prior to the onset of the contracted clean-up effort. 
contracting strategies are being considered to compensate 
vendors, regardless of whether they successfully achieve 
performance limits. Further implementation guidance for the 
remedial and removal programs will be issued later this year. 

2. Dual Track RI/FS Initiative (Superfund) 

This initiative is designed for PRP-lead sites that are 
early in the planning process where there is an opportunity to 
conduct engineering evaluations of remedies throuqh the RI/FS 
process. This initiative is intended to ensure that 
innovative technologies are thoroughly evaluated and that 
needed treatability studies are conducted for potential 
remedies. This provision should help encourage EPA to take 
risks (when faced with reluctant PRPs) that it would not 
otherwise take by encouraging a comprehensive evaluation of 
technologies. EPA regions may Lund additional treatability 
studies and engineering analyses Lor promising treatment 
technologies that would otherwise be considered unproven and 
too early in the development process. The purpose of this 
initiative is to encourage treatability studies to ensure that 
alternative remedies that the government believes may have 
merit are thoroughly evaluated and considered in the ROD. 
Data from EPA treatability studies and the evaluation of 
additional innovative technologies have intrinsic value to the 
Aqency. Therefore, even if, in a particular case, there may 
be some doubt as to EPA's ability to cost recover for these 
additional studies (although, in general, the Agency would 
expect such costs to be subject to cost recovery), these 
studies should be pursued based on their value to the overall 
program. 
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J. Tandem ROD Evaluation Initiative (Superfund) 

As in the previous initiative, this provision is 
primarily desiqned for PRP-lead sites, although it may also be 
applicable for some FUnd-financed situations. ~his program 
will provide a capability to rapidly evaluate the efLicacy ot 
a PRP-proposed innovative remedy that is offered in tandem 
with the primary one approved in the ROD. Both of the 
remedies would be part of the proposed plan. Typically, such 
an alternate solution would be approved on a contingent basis 
in the ROD based on acceptable treatability studies, but it 
would need further development and pilot testing during the 
design period for the primary technology. Tandem RODs (or 
contingent RODS based on formal evaluation) are a decision 
vehicle desiqned to move the process of cleanup toward 
expeditious closure, while leaving room for PRPs with a 
decided interest in innovative technologies to pursue 
additional pilot tests to demonstrate an alternate approach 
that is both innovative and potentially cost-effective. This 
program is based on direct technical support for regional 
project management teams to help resolve technical issues 
posed by alternate approachesJ it is design~d to lift the 
burden from the regional project manager of bearing the risks 
of evaluating and trying something "new." 

Technical support will be provided for focused evaluation 
of the PRP work so as to support expedient regional decisions 
about the acceptability of the alternate technology. The work 
will be carried out with and throuqh the appropriate OSWER/ORD 
Technical Support Centers or the SITE demonstration program 
and will be conducted as a mini-evaluation of the proposed 
alternative so that the data will be available for future 
applications. When considering whether to proceed with a 
tandem ROD, regions should first consult with ORD concerninq 
the scope of effort required for the evaluation. 

In the case in which the secondary innovative technoloqy 
is chosen for implementation (after the completion of pilot 
testing) but siCJnif icant delays to the original schedule have 
occurred, the region may consider the enqineering problems of 
making the full-scale unit operational in assessing stipulated 
penalties. That is, in limited cases, stipulated penalties 
should not be imposed if the delays are the unavoidable result 
of being innovative. 

4. Removal Program Initiative (Superfund) 

The removal program represents an important and viable 
means for expediting the field application of innovative 
technologies. The relatively small volumes frequently 
requiring response and streamlined contracting procedures 
provide an opportunity to complete clean-up projects artd 
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provide documentation on lessons learned relatively quickly. 
smaller waste volumes at some sites may also allow the use of 
pilot-scale technoloqies under some circumstances. 

Althouqh there have been more innovative projects 
actually constructed through the removal program than the 
remedial program, its potential has not been fUlly realized. 
This is because time constraints often favor excavation and 
off-site disposal or treatment and also because of the absence 
of clear legislated goals regarding the use of new technology. 
This subject was one of the issues addressed in a 1988 audit 
report by the Inspector General of Region IV removal sites. 
The report has had the undesirable effect of discouraginq oscs 
from using these technologies. 

This directive is meant to clarify EPA's position on this 
issue. It is OStlBR policy to ~urther the use o~ innovative 
technologies through the removal program. This includes all 
actions, including time-critical actions, where feasible. 
These projects are expected to fulfill an important role in 
addinq to our knowledqe base on promising new technologies. 
Further 911idance will be included in an upcoming document, 
"Administrative Guidance for Removal Program Use of 
Alternatives to Land Disposal" (OSWER Directive 9380.2-1), 
which provides 911idelines promoting the use of alternatives to 
land disposal. 

5. RCRA Corrective Action and Closure Innovative Technology 
Initiative 

We are currently engaged in efforts to develop best 
demonstrated available technoloqy (BDAT) treatment standards 
for contaminated soil and debris at CERCLA and RCRA corrective 
action and closure sites. These sites present unique treatment 
problems that were not generally considered in developinq the 
current BDAT standards, which were based on data from the 
treatment of industrial process wastes. There is qeneral 
aqreement that wide scale use of incineration is not 
appropriate tor soil and debris, and there is a need to 
explore alternative approaches. The current schedule is to 
promulgate a rule for debris in May 1992 and soil in April 
1993. Prior to publication of these final rules, a site
specific treat&bility yariance prgcess C40 CPB 268.44 Chll is 
available fgr contaminated soil and d@bris to establish an 
alternative standard for specified waste at individual sites. 
The variance process, along with applicable guidance treatment 
levels, is described in Superfund LDR Guide l6A (OSWER 
Directive: 9347.3-0&FS, July 1989), and is intended to be used 
as an interim approach until final standards are established~ 

2'his initiative encourages the regions to use 
treatability variances at corrective action and closure sites 
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to conduct treatability or technology demonstration studies to 
gain additional information on the use of innovative treatment 
for contaminated soil and debris. The regions should select 
appropriate pilot-scale projects with cooperative 
owners/operators that can provide data on the capability of 
technologies and the treatability of different wastes. The 
infurmation from this work should help to expedite corrective 
action and closures after the final BOAT rule is published for 
soils. It is also possible that early data from this effort 
could be available for consideration in the final rule. 

Projects should be carefully selected to maximize the 
utility of data and likelihood of success. Regional 
corrective action staff and regional Superfund staff should 
communicate reqardinq the history of use of treatability 
variances in the Superfund proqram to identify site factors 
that require consideration when selecting an appropriate site. 

Authority for issuinq site-specific variances for 
contaminated soil and debris has recently been deleqated to 
the regions (Decision Memorandum: "Delegation of Authority to 
Grant Treatability Variances," from Charles L. Grizzle to the 
Administrator, April 12, 1991). The facility and EPA, in 
collaboration with the state, can implement variances for on
si te demonstrations through two mechanisms: temporary 
authorization under the Permit Modification Rule, or 3008(h) 
orders for interim-status facilities. 

6. Demonstration Projects at Federal Facilities (Superfund, RCRA, 
and UST) 

Federal facilities offer unique opportunities for both 
developinq and applying innovative approaches to hazardous 
waste remediation. Desirable attributes include their often 
sizable areas and isolated locations, controlled access, 
numerous contamination problems, and increasinqly active 
environmental restoration proqrams. 

EPA headquarters is exploring the use oL Federal 
facilities ror both site-specific technology demonstrations 
and as test locations for evaluation oz more widely applicable 
technologies. Equally important is the establishment of 
mechanisms to ensure timely sharinq of information. Regions 
are encouraged to suggest innovative approaches §ml to be 
receptive to proposals Zor innovation Lrom Federal Zacility 
managers, e.g., by building timing and performance flexibility 
into compliance agreements in acknowledgment oz current 
uncertainties associated with innovation. 

The Office of Federal Facilities Enforcement (OFFE) will 
work with the reqions to identify locations for sponsoring 
potential test and evaluation activities. With assistance 
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from the Technoloqy Innovation Off ice, OFFE will develop 
necessary policies and guidance to ensure that support for 
innovation is conqruent with other proqram and environmental 
objectives. 

7. Joint Technoloqy Assessment Opportunities with Industry under 
the Federal Technoloqy Transfer Act 

During the clean-up planning and implementation process, 
PRPs or owners/operators should be reminded of the opportunity 
to engage EPA in evaluation studies and other arrangements at 
their expense to determine whether innovative technology 
concepts would be operative in the situation they are facing 
or other similar situations. Under the Federal Technology 
Transfer Act (FTTA) of 1986 and Executive Order 12591, 
cooperative agreements related to research, development, and 
technology transfer can be expeditiously executed (i.e., in 
less than 60 days) between industry and government. In this 
case, such arrangements would allow the PRP to reimburse EPA 
for facilities, support services, and staff time spent in 
joint evaluation of early technology treatability or pilot 
studies. As projects progress into the later planning stages, 
careful judgement needs to be exercised to avoid new work that 
will result in unproductive delay, while remaining sensitive 
to important new technology developments. 

Since this program is conducted in the research and 
development arena, it offers the prospects of non-adversarial 
engagement, outside the regulatory context, to allow the joint 
development of credible data about remediation technologies. 
This opportunity should be especially advantageous to (1) PRPs 
and owners/operators capable of early planning for technology 
options at a few sites and desirous of early EPA input, as 
well as (2) PRPs and owners/operators faced with a number of 
similar waste sites in the future-- under Superfund, RCRA 
corrective Action, and the UST proqram--who want to develop 
more uniform, cost-effective technology proposals for such 
sites. Basic information about the FTTA is described further 
in Attachment B. 

IXPLEKDTATXOR 

The first six initiatives involve field testing new 
technologies that may benefit by technical assistance from the 
Office of Research and Development (ORD). ORD represents an 
objective third party that can be easily accessed through the 
existing OSWER/ORD support structure. · This structure consists of 
five laboratories, which constitute the Technical support Center~ 
(both for Superfund and newly established for RCRA), the Superfund 
Technical Assistance Response Team (START) program, the 
Bioremediation Field Initiative, and the Superfund Innovatiye .. 
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Technology Evaluation (SITE) proqram. Several of these programs 
are discussed later in this memorandum, and Regional off ices are 
encouraged to use them. OSWER has asked ORD to give priority to 
requests for technical assistance under this directive, and we will 
use our existing priority-setting systems to accommodate needs 
articulated pursuant to this directive. 

BROAl>BR APPLICA~IOll or AVAILABLB RBSOURCBS AllJ) TOOLS 

In addition to these new initiatives, the application of other 
important existing policies and efforts should be broadened. 

o Furthering Innovative Remediation at Leaking UST Sites 

State and local UST programs have identified 100, ooo 
confirmed leaks, and this number may triple in the next 
several years. The majority of sites currently underqoinq 
corrective action are beinq remediated throuqh pumpinq and 
treating ground water and excavation and off-site disposal of 
contaminated soil. The national UST proqram has established 
corrective action streamlininq as one of its top priorities. 
The proqram•s strategy includes promoting the use of improved 
technologies that will produce better and faster cleanups at 
lower cost than traditional methods. 

The UST/LUST proqram has worked closely with the Office 
of Research and Development and private companies to foster 
the development of innovative site assessment and cleanup 
technologies, such as field measurement techniques, soil vapor 
surveying, vacuum-enhanced free-product recovery, active and 
passive bioremediation, and vacuUJI extraction. These 
technologies now must be moved from demonstrations to routine 
use in the field. Reg1onal. o:tL1ces should increase their 
e:t:torts to make state and local managers and staff, as well as 
cleanup consultants and contractors, more familiar with these 
non-traditional but proven technologies. Headquarters will 
continue :fostering the development o:t even newer tools and 
techniques and should increase its support o:t regional e:t:torts 
to achieve broader use of improved technologies. 

o Further Enabling State Innovative Technology Leadership 

First, the CERCLA core :funding progra111 provides an 
opportunity to assist states in establishing innovative 
technology advocates. Care program cooperative agreements 
help support state response proqrams to ensure involvement in 
CERCLA implementation activities. This may be a vehicle for 
promoting new technologies where the state and reqion agree it. 
is appropriate. This approach is currently being utilized 
with success in Minnesota. The advocates can serve an 
important role of promoting the development and use ~f 
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innovative technoloqies in the state CERCLA proqrams, with 
obvious spinoff benefits for their RCRA and OST proqrams. Some 
states have shown a stronq interest in new technoloqies, and 
we should do everythinq possible to support their efforts and 
encouraqe initiatives at the state level. 

second, last year's RCBA Implementation study hiqhliqhted 
the opportunity to empower a few states interested in 
furtherinq technoloqy development. Regions should be open and 
encouraging 0£ state applications £or authority £or RCRA R&D 
permitting, permit modi£ication, treatability exclusion, and 
subpart x permitting. States not authorized for RD&D 
permittinq may consider a cooperative effort with the region 
for issuinq these permits. The RD&D activities could involve 
treatability studies for a site or activities to help develop 
and commercialize a technology. This package of authorities 
will allow new technoloqy developers and users to flourish in 
selected states. 

In addition to the Federal Facilities Initiative above, 
states may want to work directly with Federal facilities in 
developinq pilot sites for innovative techn:ology. These 
activities do not have to be limited to final remedies, but 
may also include treatability tests, site stabilization, and 
demonstrations. Federal facilities under both CERCLA and RCRA 
authority may be particularly well suited for inteqrating 
clean-up activities with innovative treatment technoloqies. 

o Model RI/FS Work Plan and PRP Notice Letter Demand for 
Innovative Options 

Some regions have issued special notJ.ces containing a 
Statement 0£ Work and administrative order language requiring 
the responsible party to evaluate the use 0£ innovative 
technologies at a particular site. This procedure should 
receive broader use at Superfund sites where alternatives for 
remediation are being considered for analysis in the RI/FS and 
where prerequisite treatability studies are required. This 
requirement in the special or general notice letters will help 
facilitate the development and use of innovative treatment 
technologies by the private sector. specific lanquage for 
this approach could be developed from OWPE 1 s quidance document 
titled "Hodel Statement of Work for RI/FSs conducted by PRPs" 
(OSWER Directive 9835.8). 

o Advocacy and Funding of Treatability Studies 

super£und progrlJllJ policy (Directive 9380.3-02FS, 
~reatabili ty Studies Under CERCLA: An 0Vervie11, Decembei: 
1989) requires that treatability studies should be conducted 
to generate data needed to support the i.mple.mentation 0£ 
treatment technologies·. For sites where an innovative 
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technology is being considered, these studies will help 
provide performance information that should assist in the 
engineering evaluations. Funds are budgeted annually in the 
SCAP based on expected need for conducting treatability 
studies. Data and reports from these studies should be 
forwarded to Glen Shaul at ORD's Risk Reduction Engineering 
Lab. The appropriate protocol and format for these reports 
can be found in the "Guide for Conducting Treatability Studies 
Under CERCLA" (EPA/540/2-89/058). Information contained in 
these reports will be available through the Alternative 
Treatment Technology Information Center (ATTIC). 

Every effort should be made to conduct or, as 
appropriate, to evaluate the PRP's treatability study. In 
planning for this activity, oversight funding should be 
requested through the SCAP budget process. oversight of PRP
lead treatability studies may be funded through the 
enforcement budget. In situations where PRPs recommend use of 
innovative treatment technologies at a site, but where 
treatability study data are insufficient, EPA policy allows 
the Agency to fund and conduct technology-specific 
treatability studies. The costs associated with the conduct 
of these treatability studies are recoverable under Section 
107 of CERCLA. 

o Tracking and Expediting SITE Demonstrations 

A recent Inspector General audit of the SITE program 
focused on delays in matchinq superfund sites with 
technoloqies. This has contributed to overall delays in 
completinq demonstration projects and technology assessments. 
In response, OSPIBR is encouraging greater participation in the 
SI'l'B progrUJ and will beqin trackinq reqional site nominations 
as a reportinq measure in STARS (see "Implementation of an 
OSWER Recommendation from the Office of Inspector General 
Audit Report on the SuperfUnd Innovative Technoloqy Evaluation 
(SITE) Proqram•--memorandum dated January 2, 1991). OSWER 
will support the deaiqnation of additional reqional FTE for 
support of SITE proqrua demonstrations and recoqnizes the 
potential for time delays in RI/FSa at sites with 
demonstration projects. ORD manaqement has also agreed that 
SITE demonstration projects must be more responsive to 
reqional needs for treatability data. 

Recently, ORD completed an internal management review of 
the SITE proqram. The purpose of the review was to evaluate 
the program's impact on Superfund remediation activities and 
to identify any chanqes needed to improve the program. 
several changes already adopted are directed at making the. 
program a more inteqral component of reqional off ice Superfund 
site activities. 'l'he SI'l'B progru will malce the design ot 
technology evaluations su~~iciently ~lexible to meet tqe 
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regional offices• needs for treatability studies before remedy 
selection is made. SITE demonstration data will be presented 
to the RPM or osc on a fast turnaround basis so that the data 
are available to be factored into the remedy selection 
decision. The SITE proqram will take advantaqe of onqoinq 
remediation activities as a source of tecbnoloqy evaluations 
and technology transfer where possible. In addition, the 
proqram will use sites that are beinq evaluated under the 
START proqram and projects that are identified pursuant to 
this directive, as potential test locations for SITE 
evaluations. 
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A'l''l'ACJDIBft A 
Existing Program Efforts to Purther IDDovative Technologies 

OSWER has several other ongoing efforts directed toward 
furthering the application of innovative alternatives through the 
acquisition and efficient use of data, reduction of technical 
uncertainties, and elimination of contracting impediments. These 
programs represent important resources that should continue to be 
used. The first two resources, that are of interest to the UST, 
RCRA, and superfund Programs, concern the collection and use of 
data: 

o Technical Support and Information Management 

Readily accessible information on innovative technologies 
is a major priority of the Superfund program. This objective 
is being met through the utilization of on-line computer 
systems, direct expert technical assistance, and support for 
field activities to evaluate the performance of a given 
technology. currently, EPA maintains several computer 
databases that may be accessed for information on treatment 
technologies. These databases include the Alternative 
Treatment Technology Information Center (ATTIC), the OSWER 
Bulletin Board (CLU-IN), the ROD Database, the Hazardous Waste 
Collection Database, and the Computerized on-line Information 
system ( COLIS) • These systems include information on the 
application of innovative technol09ies and may be used to aid 
networking among oscs and RPKs. Due to the general shortage 
of cost and performance data on new technologies, use of these 
databases is important to provide the most current information 
available. 

Technical assistance is available to Superfund and RCRA 
staff through ORD's Technical Support centers and the 
Environmental Response Branch, OERR. Part of this effort 
involves networking among project managers through the 
engineering and qround water forums. In addition, as part of 
an initiative to provide direct tecbnical support to oscs and 
RPMs, the Superfund Technical Assistance Response Team(START) 
has been established to help evaluate the potential use of 
technoloqies. currently, technical experts from EPA's Office 
of Research and Development are providing long-term 
consultation and support at 35 sites with complex treatment 
technologies issues. In addition, ORD is assisting the 
SuperfUnd program in developing protocols for conductinq 
treatability studies, so technologies can be evaluated using 
standardized parameters. ORD is also providing a staff person 
in each Regional office to serve as a liaison with their 
engineers and scientists. 
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o Bioremediation Field Initiative 

Begun in the 4th quarter of FY 90, this proqram is 
intended to provide more real-time information on the field 
application of biotechnoloqy for treatinq hazardous waste. 
currently, over 131 CERCLA, RCRA, and UST sites have been 
identified as considerinq, planninq, or operatinq full-scale 
biotreatment systems. The major focus of this initiative is 
to furnish direct support in evaluatinq full-scale cleanup 
operations and technical assistance for conductinq 
treatability and pilot-scale studies. Several sites have 
already been selected for participation in the proqram. 
Performance, cost, and reliability information qenerated from 
these bioremediation studies will be used to further develop 
a treatability study database that will be made available to 
reqional staff. 

o Procurements for Innovative Technoloqies 

over the past several months, OSWER has been workinq with 
the Procurement and Contracts Manaqement Division (PCMD) to 
address particular issues associated with the procurement of 
innovative technoloqies. As these issues are resolved, 
reqions are encouraqed to use the new provisions to the extent 
possible. The first issue concerns the contracting ~or 
treatability studies. Under the Federal Acquisition 
Requlations (FAR), firms are restricted from performinq both 
the desiqn and construction of a project. EPA has determined 
that this prohibition applies only to the prime contractor 
responsible Lor the overall design, and not to subcontractors 
per~orming treatability studies. The EPA Acquisition 
Requlations are beinq amended to clarify this paint and to 
allow possible exceptions for contractors to work on bath 
desiqn and construction on a case-by-case basis. 

A second issue concerns constraints on contractors 
working Lor both BPA and later 11orking Lor a potentially 
responsible party (PRPJ at the same site. This constraint was 
oriqinally imposed on contractors to avoid conflicts of 
interest. Innovative technoloqy is a special exception within 
these qeneral guidelines. Rather than automatically assuminq 
a contractor should first be precluded from workinq for a PRP 
after workinq for EPA, it is EPA's intent and commitment to 
first permit contractors and/or subcontractors performinq 
evaluations of innovative technoloqies for the Aqency to later 
work for the PRPs in as many instances as possible. Only in 
rare instances would EPA envision not permittinq such work to 
be performed for the PRP. EPA and PRPs often work taqether in 
the spirit of cooperation and site work may be divided 
accordinqly. The Agency has thereLore detena.ined not to 
preclude PRPs ~rom using BPA contractors to perLorm such 11ork 
as treatability studies. In addition, we want to ensure that 
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vendors who perform treatability studies for EPA may also 
remain eliqible to support PRP-lead desiqn or construction 
work. This position is reflected in the final conflict of 
interest provisions for superfund contracts which are 
currently beinq prepared and were initially published in the 
Federal Register as a proposed rule. 
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ATTACHMENt B 

Uniled Stales 
Environmental Pralec:tion 
Agency 

Office of Research and 
Development 
Washington, DC 20460 

EP A/60019·90/0SO 
November 1990 

Opportunities for Cooperative R&D with 
EPA: The Federal Technology Transfer Act 

Bodi die U.S. Envirolllnealll Pmra:liaa Apal:y (EPA) 
and pivme induslly .et new, c:aa-effecdve ra:lmologies ID 
prevem and coallOI pollmiaa. Jn lhe pasa. however, lepl and 
ins1iallional baniea have pmenred savernmem and 
indumy flam c:ollaboralina in developing and lllllbling 
these tecbnologies. Also. die effans of many c:ampanies to 
deveJop new ra:Jmologies me bem Slylllied by a lack m • 
resamces. sacb • scimlific ape111 in parlicalar fields or 
highly speci•ljml eqaipmenL Tile Federal Technology . 
Transfer Aa of 1986 (FJTA) removes same of lhese banias 
ro dle developmml of COllUllllCial pollalian CCllllOI ra:b
nologies. 

1be FITA mat.es possible caapaalive mcb and 
cleveJopmem qreemen11 (CRDAs) .._ fedmal Jabcnro. 
ries. induSll'y, and academic inslilllliaas. CRDAs se& fonb die 
cerms of pmunem/incluSlr c:ollabaralian to deveJap and 
CCJmmen:ialize new redmoJagies. Accordillg ro die Aa. dlese 
qreemen11 will fOSlllr tbe 11CbnaJaP:a1 and indmlrial 
innovllioa dW is •cennl ID tbe ecaaomic, cavinmmemal. 
and social well-bcina of cidmas ~die Uaitad Swa. • 

What Ct111 lntlmt17 Gabl.fro• Slfninl 11 CRDA 
withEPA1 
Access to Hip-Quality Science 

EPA'1 12 nsan:b llbcnraries employ over 600 
sciemiSIS llld eqineca. Many of dlCle llbanllllia cambine 
world-class apcnise wida w-af-dlMn eqaipneul and 
full -'-" . ftcilili& ClllliD types of envinJa. y .---. of" . .......... memal IWlldl. sacb u dewll .. 111111 lliliDllllve-.... 
nologies for naliDg bmrdDul---. mqan tbecollabcn
tion of apens m....., diffam& fields. 'l'llil me of immc
dan is asily D(N •EPA llbanaicl, hc11• Ibey se 
inrer-dilriplimry in 111111& 

Expanded Comwmfcldon Ch•nM Between 
Government and die Prlftte Sector 

CRDAs baild wcnt,.w114°ships..._. die 

Exclusive A1reements for Developin1 New 
Tecbnolo&ies 

Umil rec:cndy, induSlry had UDle incentive ro c:oopemr.e 
vilh federal labararories because any redmologies developed 
during joint raearch remained in die public domain for all ro 
ase. Now, under some CRDAs. c:mnpanies are given 
aclusive npu to marbt and commercialize new rechnolo
gies dial lesDll from die callabolllion. 

Li&euin1 an4 Research A,,-.ernerm: 
Bow Do TkJ W0rk? 

1be pmcedure far selling up a c:ooperalive R&D or 
Uc:easing ......-undm die FITA is designed to encour
qe callabaralian between indusay and EPA laboratories. 
Far induSlry, die key mlvamage of the process is the speed 
and ease wilb which die ....-rs can be negodated llld 
siped. CRDAs are not subject to federal coaaacting or gram 

' IL la addilioa. each Jabcnrory dilector bas die = esr.ablisb CRDAs for dm panic:uJs lab, and lhis 
da:cnn•izarim m lbe dlcisiaa-makiq process reduces lhe 
aclminisamive pnx:edares ilwolved. 

A11G1ber impanam advanrap Is Iba& CRDAs are Oexible 
eaaqb to fi& die gaals of 1111117 diffelmt sizes and typeS of 
cam...- Faramnple. mm die FITA. a company can 
sappan applied research• an EPA labcnr.ary while reserv
ing fint ri&lm ID ilnalwmem in may UIChnalogy that RSUllS. 
Ck if die 'CieM&: mecblmipn dial mabl a company's .m.a wcn is mdmawll. die company can c:aaperare wilh 
ID EPA llbaaltary ID idmlify dais !l!lftdwni•. A c:ampany 
c:an llsD lbn spa and equipment wilb EPA in a combined 
dfan ID deveJap a innovllM r&:lmology. ,,,,.,..41 

govanmem and 1111 .a---. AD plniel bene& flam Far fmdls iDfmnatim 1boat Ibis Pft418iil please wrir.e 
lhe difrenmflllSpe&:DWll dilljl)Mh"'iii&ml Jlli¥8 W' _ 
sciemisls llliDI ID a RAD pmjecl. -


