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7 B UNITED STATES ENVIRONMENTAL PROTECTION AGENC
P WASHINGTON,. D.C 20460
9234.0-4
AG |9 1398
MEMORANDUM

SUBJECT: Consideration of RCRA Requirements in Performing
CERCLA Responses at Mining Waste Sites

FROM: Henry L. Longest II, Director :}dalxi:ML
0ffice of Emergency and Remedial Response

TO: Waste Management Division Directors z
Regions I - X

As you know, on July 3, 1986, the Agency issued a final
determination on whether mining waste would be regulated under
Subtitle C of RCRA (copy attached). This determinatfon was
based on a report to Congress mandated by RCRA Section 3001(b)
(3)(C) and subsequent public comments. The determination is
that mining wastes will not be regulated under Subtitle C at
this time. This conclusfon is based on the belief that several
aspects of EPA's current hazardous waste management standards
1f applied universally to mining sites, are 1ikely to be environ-
mentally unnecessary, technically infeasible, or economically
impractical.

However, given the concern about actual and potential mining
waste problems, the Agency intends to develop a program for
regulating mining waste under Subtitle D, The current Subtitle D
program establishes critertia principally aimed at municipal and
fndustrial solid waste which focus on standards related to surface
water discharges, groundwater contamination and endangered species.
Modifications to this program will focus on identifying environ-
mental problems, setting priorities for applying controls at
sites with a high potential for risk, and employing a risk manage-
ment approach in the development of appropriate standards to
protect human health and the environment, as necessary, including
closure options, tailored controls, pretreatment of wastes prior
to disposal, and cleanup options. Revisions to Subtitle D criteria
are expected to be proposed in mid-1988; however, EPA has reserved
the option to reexamine a modified Subtitle C in the future if
this approach is unworkable or insufficient.
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In the interim, Superfund will continue to address mining
waste problems through the RI/FS and ROD/EDD processes taking
fnto account current Subtitle D requirements as well as options
for addressing risks not addressed by Subtitle D requirements.
To address such rematning risks, you may wish to consider the
technical requirements of Subtitle C regulations during the
fnitial review of remedial alternatives. 1If these requirements
seem to be technically infeasible, they may be rejected early in
the screening process. 1If Subtitle C approaches appear to satisfy
the criteria found 1n Section 300.68 (g), Initial Screening of
Alternatives, of the NCP, they should be considered in the detafled
analysis. Other remedial alternatives should be evaluated in a
risk management analysis. In some cases, a combination of Subtitle
C and risk analysis approaches may be used to address a discrete
phase of response. All data generated during remedial planning,
ifncluding the basis for selection of specific remedies, should
be forwarded to my office as it becomes available so that the
tnformation can be transmitted to OSW to assist that office in
its development of standards for mining wastes,

Attachment

cc: Marcia Williams, NSW
Gene Lucero, OWPE
Dan Berry, 0GC
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
{FRL 3033-71

Regulatory Determination for Wastes
from the Extraction and Beneticiation
,0f Ores and Minerals

AGENCY: Environmental Protechion
Augeney.
ACTION: Requlatorv determination.

SUMMARY: Th:s is the requlatory
decoemination for sohd waste from the
* \iraction and beneficiation of ores and
rmiaerals required by section
1I01(h!(3)(C) of the Resource
Censervation and Recoserv Act
iRCRA). This section of RCRA requires
the Administrator to determine whether
1o prumulgate regulations under Subutle
C of the Act for these wastes or
<o terune that such regulations 4re
“nvdrianted. the Administrator must
m.he this determinat:on no later than
six months 4fter completing a Raport to
Ci.ngress on these wastes and after
aullic hearings and the opportumity to -
"mment on the report. After completing
these activtties and reviewing the
information available the Agency has
determined that regulstion of the wastes
studied tn the Report to Cangress. 1.e..
wdstes from the extraction and
bencficiation of ores and minerals,
under Subtirle C1s not warranted at this
hme

ADORESS: The address for the
tiradquarters docket 1s United States
F1vironmental Protection Agency EPA
RCRA docket (Sub-basement), 401 M
streel, SW. Washington DC. 20480, (202)
4°3-9227 For further details on what the
EPA RCRA docket conlains. see Section
VL of thie preamble ntled EPA RCRA
Duchet under SUPPLEMENTARY
INFORMATION. °.

FOR FURTHER INFORMATION CONTACT
RCRA/Superfund Hothne at (800) 424=
9346 or (202! 382-3000 or Dan Derkics at
(202) 382-2"31.

SUPPLEMENTARY INFORMATION:

Preamble Outline

! Summary of Decision

Il Bachground

{1 Lexal Authorty

IV Report to Cangress

V Application of Subutle C 1o Mining Waste
V1 Application of Subutle D to Mizng Waste
VIl EPA RCRA Docket

Supplementary Information
{ Summary

Based on the Report to Congress,
comments on the report and other

avalable information, EPA has
determined that regulation of mining
waste under Subtirle C of the Resource '

Conservation and Recovery Act {RCRA) ‘

1s not warranted at thig tme,

This conclusion 1s based on EPA's
belief that severa) aspects of EPA's
current hazardous waste management
standards are likely to be :
environmentally unnecessary, -
terhnically infeasible. or economically
impractical when applied 10 mining
wdste While under existing law EPA
would have some flexiblity to modify its
standards for hazardous waste
management as applied to these wastes,
there are substanual questions about
whether the flexibility inherent in the
statute coupled with the Agency's
current data on these wastes provide a
sufficient basis for EPA 1o develop a
muining waste program under Subtitle C
that addresses the nsks presented by
mining waste while remaining sensitive
to the unique practical demands of
mining aperations. Given these
uncerta.nties. EPA does not intend to
impose Subtitle C controls on mining

Jgste at this ime.

e Agency. however. is concerned .
jabout certain actual and potential
imining waste problems. and therefore
'plans to develop a program for mining
rwaste under Subtitle D of RCRA. The

ong-term effectiveness of this program
depends on available State resources {or
designing and implemenuing a program
tailored to the needs of each Siate, and
on EPA’s ability to oversee and enforce
the program. As noted below in section
VI. EPA will be working with the States
to determine the specific nature of thew
current mining waste activities and thewr
future plans to adminuster such
programs. The Administration will work
with Congress to develop expanded
Subutle D authonty (i.e.. Federal
oversight and enforcement) to support
an effective State-\mplemented program
for mining waste. EPA has aiready made
preliminary contacts with Congress and
intends 10 hold detailed discussions on
the specifics of the Subutle D program in
the coming year. In the intenm, EPA will
use RCRA section 7003 and CERCLA
sections 104 and 108 to protect agawnst
substantial threats and imminent
hazards. If EPA 15 unable to develop an
effective mining waste program under
Subtitle D. the Agency may find 1t
flecessary to use Subtitle C authonty 1n
the future.

11. Background

Section 8002(f) of the Resource
Conservation and Recovery Act of 1978
directed EPA to conduct:

A detailed and comprehensive study on the
adverse effects of solid wastes from active

end sbandaned surface and undegrouny

H
mines on the environment ncludirg Ser -

hm:red to the effects of such wdasie, on
humans water qir health weifyre 4aqg
Rdtural resources and on the adequacy of
means and measyres currenly emploved Ly
the muning industry Coverament agrng ey
ard others to dispose of and ut:hize such 5104
wastes ty prevent or substant.a'ly m g e
such aderse of’ects.

The study was to inc'ude an anals %3
of:

1. The Sources and volume of
discarded material generated per vear
frem mining:

2. Present disposal practices:

3. Potential danger to human hes!ih
and the environment from surface runoif
of leachate and arr pollution by dust:

4. Alternatives to current disposul
methods:

5. The cost of those alternatives in
terms of the impact on mine product
costs; and

8 Potental for use of discarded
matenal as a secondary source of the
mine product.

On May 19, 1980. EPA promulgated
regulations under Subtitle C of RCRA
which covered. among other things,
“solid waste from the extraction
benehciation. and processing of ores
and minerals,” i e, mining waste On
October 21. 1980, just before these
Subtitle C regulations became effect,\ o
Congress enacted the Solid Waste
Disposal Act of 1980 (Pub L 96—48.}
which added section J001(LI3NA) 1)ty
RCRA. This section prohibits EPA from
regulating "solid waste from the
extraction. beneficiation. and processing
of ores and minerals. including
phosphate rock and overburden from the
mining of uranium ore * as hazardoys
waste under Subtitle C of RCRA unt.l at
least six months after the Agency
completes and submts to Congress the
studies required by section 8002if} and
by section 8002(p) (which was also
added to RCRA by the 1980
amendments).

Section 8002(p) required EPA 1o
perform a comprehensive study on the
disposal and utilization of the waste
excluded from regulation. 1 e. solid
waste from the extraction. beneficiangn
apd processing of ores and minerals,
ncluding phosphate rock and
overburden from the mining of urariym
ore. This new study. to be conducted in
conjunction with the section 80029
study. mandated an analys:s of

1. The source and volumes of such
matenals generated per year

2 Present disposal and utilization
practices:
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3 Potential danger. if any. to human
health and the environment from the
disposal and reuse of such matenals:

4. Documented cases in which darger
to human hea!th or the environment has
been proved:

5 Alternauves to current disposal
methods:

8 The costs of such alternatives:

7 The impact of these aiternatives on
the use of phosphate rock and uranium
ore. and other natural resources: and

8. The current and potential utilizaton
of such matenals.

The 1980 amendments also added
section 3001(b){3}(C). which requires the
Admistrator to make a “regulatory
determination” regarding the waste
excluded from Subtitle C regulation.
Specifically within six months after
submutting the Report to Congress. and
after holding public hearings and taking
public comment on the report. the
Admunistrator must "determine to
promulgate regulations™ under Subt:tle
C of RCRA for mining waste o
“determine that such regulations are
unwarranted.”

EPA was required to complete the
study and submit 1t to Congress by
October 18. 1983. In 1984, the Concerned
Citizens of Adamstown and the
Environmental Defense Fund sued EPA
for failing to complete the section 8002
studies and the regulatory determination
by the staiutory deadhines. The District
Court for the Distnict of Columbia
ordered EPA to complete the stud:es by
December 31. 1985. and to publish the
regulatory determination by june 30,
1986.

EPA submutted its Report to Congress
on nining waste on December 31. 198S.
A nouce announcing the avaudab:lity of
the report. and the dates and locations
of public heanngs. was published
January 8. 1988 {51 FR 777). EPA held
public heanngs on the report in Tucson.
Anzona on March 6. 1986: Washington,
DC on March 11, 1986: and Denver.
Colorado on March 13, 1986. The
comment period on the report closed
March 31. 1986. This notice constitutes
the Agency's regulatory determination
for the wastes covered by the Report to
Congress. t.e.. wastes from the
extraction and beneficzauon of ores and
minerals.

On October 2. 1988, EPA proposed to
narrow the scope of the mining waste
exclusion in RCRA section
J001(b}(3){A)(11). as 1t applies to
processing wastes (SO FR 40292). Under
this proposal. wastes that would no
longer be covered by the mining waste
exclusion would*be subject to Subtitle C
if they are hazardous. These

Congress and therefore. are not covered
by this regulatory determination.

I1l. Legal Authority

EPA has concluded that its decision
w Sether to regulate mining waste under
Sabtitle C should be based not just on
whether mining waste 13 hazardous (as
currently defined by EPA regulations)
but also should consider the other
factors that section 8002 required EPA to
study. The basis of this conclusion i3 the
language of section 3001(b)(3)(A) which
states that the regulatory determination
must be "based on information
developed or accumulated pursuant to
{the section 8002 studies). public
hearings. and comment.. . ." Clearly.
Congress envisioned that the
determination would be based on all the
factors enumerated in sections 8002 ()
and (p). Congress aiready knew that
some mining waste was hazardous,
since the RCRA Subtitle C regulations
which were promulgated on May 19.
1980 were to apply to hazardous (both
charactenstic and listed) mining waste.
Congress apparently believed. however,
that EPA should obtain and consider
additional information. not just data on
which types of mining waste are
hazardous. before imposing Subtitle C
regulation on these wastes. Accordingly.
this regulatory determination is based
on consideration of the factors listed in
sections 8002 (f] and (p).

In reviewing the factors to be studied
which are listed 1n sections 8002 (f) and
(p). and the legisiative history of these
and other mining waste provisions. EPA
has concluded that Congress believed
that certain factors are particularly
important to consider 1n making the
Subtitle C regulatory determination.
First. Congress instructed EPA to study
the potential dangers to human health
and the environment from mining waste,
indicating that the decision to regulate
under Subntle C must be based on a
finding of such & danger. Second. section
8002(p) required EPA to review the
actions of other Federal and State
agencies which deal with mining waste
“with a view toward avoiding
duplication of effort.” From this
provision, EPA concludes that Congress
beiieved Subtitle C regulation might not
be necessary if other Federal or State
programs control any risks associated
with mining waste. Third, Congress
expected EPA to analyze fully the
disposal practices of the miming industry
which. when read in conjunction with
the legislative history of this provision.
indicates concern about the feasibility
of Subtitle C controls fof muning waste.

Bynally Pomeanes -wmtopamoad T4 on 'xa'

1

as well as the impact f those
alternatives on the use of natyrai
resources. Therefore. EPA must cons :
both the cost and impact of any Subt *
C regulations in deciding whether the:
are warranted Clearly. Congress
beliesed that it was important to
maintain a viable mining industry
Therefore. any Subtitle C regulations
which would cause widespread closur
1n the industry would be unwarranted

IV. Report to Congress

EPA's Report to Congress provides
information on sources and volumes o
waste, disposal and utilization pracic
potential danger to human health and
the efvironment from miming prac'icre
and evidence of damages. EPA rece ¢
more than 6C wrilten comments on the
report and heard testimeny at the
heanings from more than 30 indi :duals
A complete summary of all the
comments presented at the hearinys ar
submitted in wniting is available {ICF
19882 see VII No. 6): (see "EPA RCRA
Docket"). This section summarizes the
information ccntained in the Report o
Congress. public comments rece'ved or
the report. and EPA's response to the
comments.

A. Summary of Reourt to Cu -2 5
1. Structure and Location of Mines

EPA focused on segmen’s pract.c:ry
and concentrating metallic ores.
phosphate rock. and asbestos totalli~g
{ewer than S00 acuive sites during 1943
These sites. which are predominani!y
located in sparsely populated areas
west of the Mississippr River vary
widely 1n terms of size. product v ulue
and volumes of matenal handied
Several segments are concentrated
pnmanly tn one state: The iron segme~’
1s mainly concentrated in Minnesota
lead 1n Missoun. copper 1n Arizona.
asbestos in Cahiforma. and phosphate 1~
Flonda.

2. Waste Quantities

The Report to Congress estimated - .
1.3 and 2 billion metric tons per vear of
nonfuel mining waste were generated .2
1982 and 1980. respectively The
accumulated waste volume since 1910
from nonfuel mining 1s estimated to be
approximately 50 billion metric *ons.
The large volume of annual and
accumulated nonfuel mining was'e
results [rom the high waste-to-prod.c!
ratios associated with mimng The “ace
that most of the matenal handled =
mining 19 waste and not marke’1%'s
product distinguishes mining rom ~ .-«

A% o mem '
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a final product. Consequently. some of
the larger mining operations handle
more matenal and generare more waste
than many enure ndusties.

3. Waste Management Practices

The report indicated that site
selection for mines. as well ag
associated beneficiation and waste
disposal faciliuies, 13 the single most
important factor affecting eny ironmentaj
quality in the mining industry Most
mine waste 13 disposed of in piles. and
most tailings n impoundments. Mine
water s often recycled through the mil}
and used for other purposes onsite. Off.
site utihzation of mine waste and mill
tailings 15 imited (i e.. 2 to 4 percent of
all mining waste generated). Some
waste management measures (eg.
source separation. treatment of acids or
tyanides. and waste stabihization) now
used at some facilities within a narrow
segment of the mining industry could be
more widely used. Qther measures
applied to hazardous waste 1n
nonmining industries May not be
appropriate. For example, g0, cover
from surrounding terrain may create
additional reclamanon problems in and
regiona.

4. Potennial Hazard Charactenstics

Of the 1 3 billion metrnic tons of
nonfuel mining waste generated by
extraction and beneficiation in 1988,
about 61 million metric tons (§ percent)
exhibit the charactens:ics of corrosivity
and/or EP (Extraction Pracedure)
toxicity. as defined by 40 CFR 261 22
and 261 24. respect;y ely. Another 23
miilion metric tons {2 percent) are
contaminated with cyamide {greater than
10 mg/1). Further. there are 182 million
metric tons (14 percent) of copper leach
dump material and 98 million metnc
tons {7 percent) of copper mill tailinga
with the potenual for release of acidse
and toxic iquid 1 e. acid formation.
There are 443 million metnc tons (34
Percent) of waate from the phosphate
and uramuym segments with
radisactivity content greater than §
picocuries per gram: a tota] of 93 million
metric tons (7 percent) has radioactivity
content greater than 20 picocures per
gram. Finally. asbestos mines generated
about S million metric tons (less than
percent) of waste with a chrysotile
content greater than S percent.

5. Evidence of Damages

To determine what damage might be
caused by mining waste, EPA conducted
ground-water monitoring and examined
documented damage cases. During
short-term monitoring studies at eight
si'es EPA detected seepage from
ta:lings impoundments. aconnor loasrk

dump. and 3 uranium mine waler pond,
The EP toxic metals of concemn,
however. did not appear to have
migrated during the 6. to 9-month
monitoring period. Other ground-water
monitoning studies. however, detected
sulfates. cyanides. and other
contaminants from mine runoff, tarhngs
pond seepage. and leaching operations,
The dctual human health an
environmental threat posed by any of
these releases 13 largely dependent upon
site-specific factors. including a site'y
Proximity to human populations of
Sensuive ecosystems. Sites well
removed from population centers,
dnnking water supphies. and surface
Wwdters are not likely to pose high risks,

Incidents of damage (e.g..
contamination of drinking water
aquifers, degradation of aquatic
ecosystems. fish kills. and related
degradation of environmental quality)
have also been documented in the
phosphate. gold. siver, copper, lead. and
uranium segments. As of September
1988. there were 39 extraction,
beneficiation, and processing sites
included or proposed for inclusion on
the National Prionties List under
CERCLA (Superfund), including five
gold/siver, three copper. three ashestos,
and two lead/zinc mines. The asbestos
Superfund sites differ from other sites in
that these wastes pose a hazard via
airborne exposure.

8 Potental Costs of Regulation

The Report to Congress presented for
five metal mining segments, total
annualized costs ranging from S? million
per year (for a scenario that emphasizes
pnmanly basic maintenance and
monitoring for wastes that are
hazardous under the current RCRA
cntena) to over $800 million per year
(for an unbkely scenano that
approximales a full RCRA Subtitle C
regulatory approach. emphasizing cap
and liner containment for all wastes
considered hazardous under the current
critena. plus cyanide and acid formation
wastes). About 60 percent of the total
projected annualized cost at active
facilities can be attnbuted to the
management of waste accumylated from
Pdst production. Those segments with
no hazardous waste (e.g.. 1ron) would
INCUr no costs. Within 3 segment,
incremental costs would vary greatly
from facility to facihty. depending on
current requirements of state laws, ore
grade. geography. past waste -
accumulation. percentage of waste
wWhich 19 havardmrie ~nd -t s o

8 Commer:s Recerved on the Repoir ey
Cony-ess und EP4’s Resporse

1. Potential Hazard Charactensiics

EPA recenved seyeral comments
addressing the magnitude of the wqstes
generated by the mining indysrv., and
the amount that g hazardous Many
agreed with the report's conclusion that
there are substantial volumes of waste,
but questioned EPA'y estimates of the
amaunt of “hazardous * waste,

Many commenters noted that they
believed the EP (Extraction Procedure)
lest 1s inappropnate for mining waste
because the municipal landfil]
mismangement scenario on which the
test 13 based 15 not relevant 10 mining
waste. They further noted that the
carrosivity charactensuc 1s not
appropriate because it does not address
the bulfening capacity of the
environment at certain muning sites.
Finally. severa| commenters noted that
leaching aperations are processes.
rather than wastes and are thus vutside
the purview of RCRA.

The Agency agrees that dump and
heap leach piles are not wastes: rather
they are raw materials used in the
produciion process. Similarly. the leach
liquor that 1s captured and processeq 1o
recover metal values 13 3 product and
not @ waste. Only the leach liquor whi h
escapes from the production process
and abandoned heap and dump leach
piles are wastes. Since the report
identified 50 million metric tons of heap
and dump leach matenals as RCRA
corrosive wastes, EPA has accordinglv
reduced its estimate of mining waste
volumes which meet the current
definition of hazardous waste The
Agency currently estimates that out of
the 61 million metric tons per year of
Mining waste 1dentified as hazardous (n
the Report to Congress. only 11 milisyn
metric tons of mining waste ge~ -ited
annually are hazardous becay; ey
exhibit Ep toxicity. and an unkne wn
amount of escaped leach liquar s
corrosive EPA has also conclydey hat
potential problems from substantial
quantities of mining waste which hat o
other properties. | .. radioactivin,
asbestos. cyanide. or acid generaron
potental will not be identified by *he
current RCRA characteristics Ep \
therefore. believes that entirely diffe-c~y
cntera may more appropriately dentfy
the mining wastes most hkely to be of
concern.

2. Evidence of Damages

EPA received many commen*s on
whether the Report to Congress

DA ARatend = b .
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cnvironment Mary commer ers «lleged
that the repurt does not demanstryte
conclusively that such wastes do pose a
threet. They cluimed that EPA did not
adequately consider the site-specific
Rature of Mining waste Munagement
Pioblims. They pointed vut that the
tavirenmental settings of sites vary
w.udely, as do management practices,
ot that o!l these factors :afluence nsh.
Also. several commenters nvled that the
ri-port Luils to distinguish between the
threal from past practires and the
threat if uny., from current practices.
Buscd un these observations, many of
these commenters urged CPA 1o
pPostpane reguiations pending additional
d7aly 5.9 Howenrer. other Lummenters
ncted that they believed there 13
sufiicient evidence thar mining waste
ruses a threat to human heaith and the
ravironment and asked for immeuate
rezulatory achien, noting that the ume
for study was over.

The Agcncy agrees that adverse
cffrcts to the public and the
€nv:ronment from the dispogal of miniag
wastes rot ikely at sites well-removed
[rom population centers, dninking water
supplies surface water, or other
receptors However. for other sites,
anulyses of contuminant plumes
released by leaching operatiens and
reledses of other contaminants (e g,
ac'ds. metals dusts, fadinactivity)
demonstrate adverse effects. Morecver.
the Azency recognizes. as evidenced by
the mining waste sites on the National
Peionitins List, the potential for problems
from mining sites. [l 1s apparent that
some of the problems at Superfund or
other abardoned sites are attnbutable
to waste disposal practices not currently
used by the mining industry Howeser, 1t
1S not clear from the analysis of damage
tascs and Superfund sites. whether
current waste management practices
¢in prevent damage from seepage or
sudden releases. EPA 15 concerned that
« larue exposure potential exists at
sume sites generating mining waste,
Purticularly the sites that are close to
Pupulation conters or in locations
conducive to high exposure and tisk to
hi a:un heaith and the environment.

4 Potential Costs of Regulation

EPA recerved a large number of
comments pertaiming to the cost of
cumpiving with regulations for mining
waste. and the effects these compliance
coxts would have on the mining
industry Many commenters claimed
that regulating the mtning industry
would impose costs much greater than
those EPA estimated i1n 1ts Report 1o
Congress They aiso noted that the
maming industry was depressed. and that
fur many mines. incredsed compliance

costs would be greater than the profits,
leading to forced closures,

Many commeniers also pointed out
that there are current Federal and State
regulations which already apply to
min:re. which impose costs They noted
that EPA needs to review the existing
Federal and State regulatory strycture
belore adding to 1, thereby Imposing
additional costs. Others did not agree.
commenting that existing Federal and
State regulations are inadequate. and
that additional EPA regulation :g
recessary.

EPA 13 sens:tive 1o the potential costs
lo the industry associated with mining.
Was:e regulations under Subutle C. The
Agency 18 also cogmzant that many EPA
programs already affect the minin
industry such as the Clean Water Act
which. among other things. control
surface water discharge v1a national
Pollutant Discharge Elimination system
(NPDES) permits. Other Federul
agencies. including the Bureau of Land
Maragement, the Forest Service. and the
National Park Service, also exercise
oversight and impose regulatory
controls (CRA. 1988b see VI| no. 3). The
Federal waste disposal requirements
scnerally eall for practices that wilj
prevent unnecessary and undye
degradation. Federal reclamation
guidelines are somewhat more detailed.
requinng approval of a land
Mmanagement operating plan and an
environmental assessment. Also these
agencies generally require compliance
with all applicable siate and local laws
and ordinances.

A number of states have their own
statutes and implementing regulations
for mining waste. Some states have
comprehensive and well-integrated
programs: other States have newer,
partially developed programs (CRA.
1886¢ see VIl no. 4). Although there is
great variation in program, many states
have siting and permitting requirements.
and require financial assurance. ground-
water and surface water protection. and
closure standards. EPA agrees thal any
fequirements necessary to protect
human health and he environment
should consider the existing Federal and
State mining waste programs with a
view toward avoiding duplication of
effort.

C. Mining Waste Conclusions

Based on the available information
and public comments. the Agency draws
the following conclusions about mining
wastes. (BAL 1986 see VII No. 1)

Source and Volume

* The waste volume generated by
mining and beneficiation 1s considerably
larger than the volume of waste

eneated by other industries currer
subject to hazardoys wdsle controls
The miming tndustry alone genesate«
over one billion metric tons of waste
y*#ar compared to 260 million melr:c -
generated annually by all gther
hazardous waste industries The
average mining waste facility maris e
about three million metfic tons of wa
annually while the typreal facility
subject to Subntle € controls manage
about 50 thousand metne tons of was
per year.

* Ir general. mining waste disposal
facihities are considerably larger than
industnal hazardous w aste disposal
facilities: most of the la:gest iadustria
hazardous waste land disposal facilit:
are (tens of acres) in size. while 3 pice
mining waste disposal facilines are
(hundreds of acres) in size. Agency
studies \ndicate that miring waste
tailings impoundments average abouyt
300 acres: the largest 13 nver 5009 acre:
Mining waste piles average 126 uc-os.
the lazgest exceeds 500 acres.
Hazardous waste impoundments,
however, a\ erage only about 6 acres
and hazardous waste landfills average
only about 10 acres. Consequently. EPa
believes that many traditional
hazardous waste controls may be
technically infeasible or econofmtcally
impractical to implement at mizing
waste sites because of their ize.

Waste Mansgement Practices

* EPA estimates indicate that most
hazardous waste generators (about 7
percent) ship all of their waste off-site.
however, no mines ship all of their
waste off-site. In addition. nearly all
mining waste 1s land disposed. while
less than half of all industri3! hazaraous
waste 18 land disposed.

Evidence of Damage

* In general, environmental
conditions and exposure potentia]
associated with mining waste are
different than those associated with
industnal hazardous waste streams.
Agency studies suggest that mining
waste streams generaily have lower
exposure and nsk potennal for sesersl
reasons.

—First. mining waste Mmanagement
facilities are generally in drier
climates than hazardous waste
management facilities. thereby
reducing the leaching potenual. Over
80 percent of the mining sites are
located west of the Mississippi River.
which generally has drier climates.
whereas industrial hazardous wasie
landfills are more evenly distribyted
nationally In addition. the Agency
estimates that more than Sixly percent
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of all mines have annual net recharge resulting 1n potential mine closuzes Fuil  rolite 1o hquids i landfils proarh e
between 0-2 inches, and only ten Subtitle C controls for mining sites could  un lapd disposal. minimym

percent have net recharge gregter than ITPOse ds much as S350 million per Yoar techaaolngical requirementy [ EITE)
ten inches. However. about 80 percent  in compliance costs. Sych Losts could he  rilwaypg g1 permiutted factlines =

of the hazardoys waste land dispasal  greater than profits resulting in mine retrofithng interim statys Strta e

lacilities have net techarge greater closures. tmaoundments with hners {n mondsfy ey
than five inches. and over one-third * \Many Federal and State agencies thuse requirements, EPA may connider
exceed 18 inches. dlready have regulatory programs for ste-specilic characteristice ag w ol as

—Second. EPA studies indicate that Mundging mining waste Neaw hazardous  (he practical difficulties assocrated v +4
hazardous waste lard disposal waste controls for min:ng waste could unplementing such requirsments [n
facilities are closer to ground weter be difficult to integrate wih existing addition. EP\ has gencral authariry
than mining waste sites. Or er 7o Federal and State programs. under RCRA section J004{a} to madify,
percent of hazardous waslte sites have

plica : remainiey Subtitle C requirrmense such
;‘ deP";";’ 8;::3:’7‘3’;':': :: :'g f!::ln?r:g V.;:tp. tioa of Subtitle C to Mining «8 arlmimistrative snnd;rd‘. finarcl
ess, while #r

fequirements, and closure and -2 ]
stes have givunu v urpins ! EPA believes that it needs maximum rezun::ment:. fa “,a,,: p,,scd_ ‘_v.::P -t
greater than 20 50 i Nexibilaty to develop an appropnate risks or the existing standa-ds on
—Third. Subtitle C facilities tend to be . | program for mining waste which techmically infeasible Howepr 1m
located in more densely populated dddresses the technical feasibility the modifying such requirements. sa tin
arcas. EPA estimates that mining énvironmental necesmty. and the !

l . J004(a) dnes not prov ide EPA th, came
waste sites have average populations economic pracucality of mining waste degree of Nexibulity to consider the
of less than 200 within one mile of the | controls. The program should consist of economic impact of rogulation thet s
sile. while hazardous waste sites a tarlored nak-based approdach which I

Averdge over UM people at the same addresses the diversity and Inique faund in secnon 3004!x).

distance Within five miles of the charactenstics of minn waste LAs degcnbed earlier in this notn o,
‘nining waste sites. the average ipmblems. 8 FPA bulie rq (l)a( the decision v bk,
population is almast 3.000. while -‘The current Subtitle C program s to regulate MIRINgG waste uader Subn.
hazardous waste sites average nearly  designed prncipally for contrulling C must consider 'hﬁ factors listed 'n
60.000 pevple. problems created by industnal wastes.  RCRA sections 8002 (1) and (p).

—Fourth. Agency studies suggest that. Based on information available. the including the nisks aasoiated with
compdred to mining waste sites, \gency believes that many controls MININg waste. the Lust of such
hazardous waste sites tend to be required under the current Subutle C regul-1tion, and the effe frguiation
located closer to dnnking water program. \f applied universally to mining Mt have on e use of naruzal
receptnrs and serve larger sies. would be ercher unnecessary to ~  fesources. EPA has concludod tFat i
pupulations. Aimost 70 percentof the  prgypey human heaith 4nd the order tu meet that objective 1t wom'd
hazardous waste sites are located coononment. technically infeasible, o Wunt to detelop a prugram that h.s
within five mules of a drinking w ater cconomically impractical to implement.  Maximum flexibibty to develrp in
feceptor serving an averuge Fur inatance. certain Subtitle c effecuve contryl strategy for indivady, o,

population of over 18000 nd as many | cements such as single and double  faciliies bused on site-specific
49 400 000 people. Almost half as l:\i‘:'system requnremen':?whxch provide  “Onditions, The evisting Subutle C

many mining sites are located within liquid management. and closure ang regulatory program would probalsl,
this same distance. and they serve capping standards to minimize have to be changed substantiaily for
considerably smaller populatinns infiltration, may be technically muning waste (o provide that type of
{averaging 3.000 but ranging as highas |nfeagible or economically impractical to  flexibility.
20.000.) implement for mining wastes because of Given these general conclusions .yt
e r\:lhough the Agency believea that the qu.ntﬂy and nature of waste what would be needed to make the
the human exposure and rigk potential nvolved. [n addition. for many mining Subtile C system appropriate for mn,~ 2
1Ppears to be lower for mining waste sites located in remote areas. such waste. there are substantial
sites than for industrial hazardous controls may be necessary to protect uncertainties about whether that
‘s-:1te sites. many mines are located in human health and the environment. For  program is the nght mechanism to
PRSIt e environmental settings. EPA example, liquid releases to the ground address mining waste First. 11 13 yne ferr
esimates that about 50 percent of the water can be minimized and controlled whether the legal authon‘ies under
faines are located in areas that have using cutoff walls or interceptor wells which EPA would be acting (; »,
resident populations of threatened or {1 e.. controlled felease) ag well as sections 3004(a) and 3004(x)} g:vo EPA
endungered species or species of other through liner systems. and alternata sufficient ﬂe:ub_lhty to craft a program
special concern. (often the case for capping requirements designed to for ‘hdzardous’ mimng waste given the
industnal sites). In addition. mining sites  address site-specific concerns such ag statutory and regulatory dapproach
are v pically located in relatively remote  direct human contact or wind erosion, established for other hazardoys v 1stes
and otherwise undisturbed natural are likely to be feasible and pracucal. Second. and closely reiated. there are
~nvironments. thus providing better long-term X substantial questlgns about w hether (b,
rotection of human heulth and the ency’s current data on MminIng wasie
Cost and Economic Impacts vawonmen!. agnagemem provide a basis for
* EPA believes tha; many traditional Section 3004(x) of RCRA does provide  substantial modifications to the PNIS* iy
\vaste management controls designed Mexibility for regulating mining waste. Subutle C regulatory program \With (ke
prncipaily for industnal hazardoys This section gives EPA the authonty 10 mimng waste study and the
wadsle management facilities may he mod:fy certain Subutie C requitements supplementary informaiion collection
economically impractieal to implement for mining waste which were impased efforts associated with today s anu e
At Mining sites and could impose by the Hazardons and Solid Waste EPA has ure sty avmamd 4
substantal costs 1o the industey K PN PR
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F a242ement practices At the same
ftme adiitional dala collecuon and
afchisis would probably e fecessary
10 support specific modificanons of

¢ 1" ple provisions in the tvshing
hazardius waste regulations b fyre
Biean "rtiations would provide the 1pe
o flevibiing we currently believe might
e necessary These uncertainties hyyve
cd g e the carciusion that Subitite C
tdev e net provide an apprupnulye

fe splate for g namiag woste
P'utugument program.

V1 Application of Subtitle D to Mining
Waste

Sulid w.aste that 1s not hazarduus
haste s subiedt 10 regulution under
Sul.title D Therefore. mining waste,
wh. s iadluded :nthe RCRA
Gimtiun of sohd waste 19 currently
curered M Sulitvle D JEPA behen es that
' Cuan desigr and implétient a prugram
specific to mning w.aste under Subuitle
D that wddresses the riskhs assoriated
w thsuch waste The curremt Subutle D
prodtam astubibishes eritersa which are,
fur the aunst Parl ervironmental
prefurmas e stundurds that are used Ly
States to wWeanfy unoe eptable spiig
waste dispasal practices or fucihines
(See 30 CFR Purt 257 ) These triteria
mclade wmong ather thirgs, stancards
s 'atcd 1o surface water disrharges,
ground-water contumingtion. and
trdungered specics Bucause the
PTILTam s chilena are aimed princepully
dl muricipai and indusiesl sohy w.ste,
EPA beley g they du not now fylly
atdress morirg waste concerns. [n
od¢i* on. many of these criiena. such as
cenirol of disease vectors and lvrd
h:rards are not appropnate for nuning
Wastle

lhe Azency s currently revising these
rriena for faciliies that may receive
korardous household waste and smy,|]
4-ariilv generdtor hazardous waste;
the se revisions wajl rot 4pply to mining
waste wh.ch are generally not
et Cispesed with such wadstes, However,
the \gecy intends to further Jugment
the Suut:tie D prugram by dev eloping
Jppropriate standards and taking other
actions appropnate for mimng waste
Froblems EPA will focus on identifying
ervirormental problems and setting
Priunties fur applying controls 4t mining
$ites with such potential problems as
high acid-generation potential,
radiodctin ity asbestos and cvanide
wastes EPA will 4ls0 develop 4 risk.
Management framew ork to develup

7/

=Pprepriate standards ;s necessury 1o
F-olect human health and the
fauronment. EPA will consider
requirements such as: [1j A range of
closuze nptions to Accommodate
vartable problems sych 45 mfiltration to
gruund water and exposure from fugitne
di:st: (2) uptions to define tatlored
controls. including those estublished by
the Clean Water Act. to address
prublems from runoff to surface wuter:
{31 uptions for liquid management
rontrols such as pretrestment of wasles
prior to d:sposal. controlled telease, or
liner systems: (4) ground-water
monitoring aptions that accommodate
site-specific vamabilyty: and (5) a range
of clean-up opnons\.}

In develop:rg sych 3 program. EPA
wiil use its RCRA Section 3007 authonty
to collect addit:onal information on the
nature of mining waste. mining waste
Mdndgement practices. and mining
was'e expnsure potential. EPA believes
this authonity does not limit informanon
eoliection to "hazardous * waste
idertified under Subtitle C but alse
suthor:zes the co'lection of information
0n any sohd waste that the Agency
frasonably believes may pose 4 hazard
when \mproperly managed. (EPA Mmay
also use this duthority in prepanng
enforcement actions. ) Imtially, EPA will
use thisinformation to develop a
program under Subntle D. The
information. however, may indicate the
need to reconsider Subuile C for certain
mining wastes,

In specifuing the appropnate
standards. EPA also will further analyze
ewusting Federal and State authonities
and programs and determine future
pians for admimistening their mining
waste programs. Additionally. EPA will
perform analy ses of costs. impacts. and
benefits and will comply fully with
Executive Orders 12291 and 12498, the
Regulatory Flexsbility Act. and the
Paperwork Reduction Act.

EPA 13 concerned that the lack of
Federal oversight and enforcement
authonty over mining waste controls
under Subtitle D of RCRA and
Inadequate State resources to des elop,
ard implement mining waste programs
may jeopardize the effectieness of the
program. The Administration therefore
will wark with Congress to develop the
hecessary authonty. In the intenm. EPA
will use section 7003 of RCRA and
sections 104 and 108 of CERCLA to seek
rel:ef in those cases where wastes from

mining sites pose sibstanr:al rhre‘{ts
imminent hazards to human heal:h «r
the environmen Mining waste
preblems can also be addressed unde
RCRA Section 7002 which duthornizes
citizen lawsuits for violanicns of Subt
D requirements in 40 CFR Part 25>

As EPA develops this program for
regulating human health and
environmental nsks associated with
mining waste. the Agency may find th
the Subntle D approach is uAwnorkable
perhaps because there 15 nsufficient
authonty to implement an effective
program (1 e. the Agency does not
obtain oversight and enforcement
authonty under Subntle D}. or that
States lack adequate resources to
develop and implement the progeam Ui
such an event EpPA may find it
necessary to reexamine use of Sub: ¢
authonty with modified mimng waste
standards in the futyre.

EPA has already made prehmisary
contacts with Congress to discuss (ke
best approach for an effecine min.rg
waste program. The Agency intends ta
immediately begin collecting additiiral
technical economic. and other relevyrt
information reeded for program

" development and to complete its daia

analysis by late 1987 EPA hopes to
Propose revis.uns to the Subtit'a D
cntena that are specific to "N W as?
by mid-1988,

V1l. EPA RCRA Docket

The EPA RCRA docket 1s loc.ted ut

United States Environmental
Protection Agency.

EPA RCRA Docke! (Sub-basement),

401 M Street, SV,

Washington, DC 20460

The docket 1s open from 9 30 to 3 40
Monday through Friday except for
Federal hoiidays The public mus: arahe
an appointment to review docket
matenals. Call Mia Zmud at (202) 45—
9327 or Kate Blow at (202 382—073 ‘ur
appointments.

Copies of the following documenrs 3-p
available for vien.7g 0~/; in the EPA
docket room:

1 Buc & Assoc:ates Irc. 1986 Lecatian of

Mines and Factors Affecting Expos.re
S Charles River Associates 1986 Est mu-c t

Costs to the US Uranium and Phuspnate

Mining (ndustry for Managemeat of

Radicactive Solid W astes
3 Charles River Associates. 1985k Fede-ql

Non-EPA Regulations Address.ng \Mim g

Waste Practices
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4 Charles Rivrr Associates. 1906 Styre
Regulations of the U S. Mg tndustry

§ Frorter Techrical Associates 1948,
Gruundwater Monitoring Data an Ore
\imng and \ill.ng Sol:d Waste Drisponal

6 ICF 19882 Summary of Comments on the
Resort 'n Congress.

7 ICF 1986b Overview of Supe-fund \i ~e
Sites

8 Meri ! u1 1986 Stuhistical A~ watis ol
Mie 1g Waste Data.

9 Versar 1386a. Quartities of Cy ap-du.
beaning and Acid-Generaling Waatng

10 Versar 1988b Techaical Studies
Supparting the Mining Waste Resulatory
Determinstiun.

The public may copy 4 maximum of 50
pages of material irom any one
regulator; docket at no cost Additional
copi2s cost § 20/page.

Dutrd June JO 1368
Lee M. Thomas.

s eestratur
iFR Doc 86-15148 Filud ~-2-45 4§43 mj
GILLING CODE $540-40-18




