


Enforcing Environmental Laws 
Traditinnnlly. protectors of 

the environment have 
been seen ns "nice guys." 
However, with increasingly 
aggressive en forcemen t of 
environmental cleanup 
requirements. the imnge is 
changing. This issue of EPA 
/ournoJ explores the trend. 

The issue includes an 
interview with Thomas L. 
Adams, Jr., about how EP1\ is 
meeting its enforcement 
challenge. Adams is the 
Agency 's Assistant 
Administrator for 
Enforcement and Compliance 
Monitoring. A report on a 
major enforcemen t case in 
which a white collar pollu ter 
\•vas sen t to jail illustrates the 
tougher npproach in 
environmm1tal cleanup. 1\n 
article traces the increase in 
penalti es in F.P1\ 's 
enforcement effo rts. Another 

article describes hm\' EP1\ is 
deterring violations of 
cleanup standards by using a 
range of tools from 
arbi tration to regular rllldits. 

In a change of pace. 
another feature projects 
EP1\ 's npproach to 
enforcement in th e vear :woo. 
as technology and · 
compliance procedures 
evolve. 

Environmental enforcement 
trends are also examined 
from vantage points ou tside 
EPt\ headquarters. including 
th e U.S. Department of 
Justice. EPA regional offices. 
th e states. and loca l 
government. 

The lourno/'s revi ew of 
environmental enforcement 
concl udes with reports from 
some of EPA's sen ior 

Pollu tion Costs' 

enforcemen t officers on 
current initiatives. and an 
article about the 
"sludgebusters" on 
assignment from EP1\ 's 

ational Enforcement 
lnvestioations Center in 
Lakewood. CO. 

Two special features on 
other environmen tal matters 
are next: The first is an 
arti cle bv U.S. Senator 
Quentin. N. Burdick (D-NO). 
the new Chairman of the 
Senate Environment nnd 
Public Works Committee. 
out lining his priorit ies fo r 
the Comm ittee in this 
Congress. Second is an 
explanation of the major 
provisions of the 11e1..v Clean 
Water Act. 

This issue of EPA JournuJ 
concl udes with a regu lnr 
fea ture -1\ ppointmen ts. o 
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Enforcement Today 
An Interview with 
Thomas L. Adams, Jr. 

To get a perspective on the job of 
enforcing e1wironmentaJ laws. Ei,A 
Journa l intervjewed Thomas L. Adams, 
fr ., the Assistont Adminis trotor in 
charge of EPA 's Office of Enforcement 
?,ncJ Comp liance Monitoring (OECMJ. 
1 he tex t of th e interview follows: 
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Q In the past, EPA has been 
criticized as not being tough enough in 
enforcing the law. Is that critic ism still 
valid? 

A Absolu tely no t. \\'e responded to 
that criti cism and the enforcement 
program today is the s trongest the 
Agency has ever had. We' ve got a s trong 
crnrnnal progra m . a s trong c ivi l 
progra~n. and we've got the fi gu res to 
prove 1t. 

Q Speaking of figures, how do the 
results of this year's enforcement efforts 
compare with past years'? 

A 1986 was a record en forceme nt 
yea r. We referred 342 judic ial cases to 
the Department of Jus ti ce. compared 
with 276 cases last year. And the 
regions referred 386 cases to head
qua rters or the Justi ce Department. up 
from 323 last year and on ly 93 cases in 
1981. Of these, Justice followed thro ugh 
on 245 cases. We a lso brought crimirliJl 
charges against 94 d efendants for 
violating fed era l environm en tnl ln ws . 
The year be fore, we on ly fi led 40 such 
c ha rges. So l think yo u can seen 
distinct improvement. 

Q How do numbers of enforcement 
cases translate into positive 
environmental results? 

A Sometimes you ca n see d irect 
res ults, as w h en an enfo rcement acti on 
stops a chemical discha rge into a 
s tream. But usually it 's not so simple. 
We can't always link every action with 
a subsequent environmental 
improve m ent. 

We 're look ing to get nwav from s heer 
numbers and ins tead target. cases with 
"strategic val ue:" cases tha t w ill 

establish a n importa nt precedent, a re 
part of a n explic it enforcem ent 
in it ia tive. or address major regional or 
national concerns. Thi s increased 
emphasis on the s trategic va lue of each 
case m eans that the Agency will be 
giving h ighest priority to those 
enforcement actions which a re li kely to 
result Ill the cleanup of ma jor sources of 
pollution. 

Q You're still fairly new at EPA. 
What's on your agenda? What would 
you most like to accomplish as the new 
Assistant Administrator for 
Enforcement? 

A I've been with EPA three years 
now, most ly d ea ling with regional 
issues , and that in timacy let me come to 
OECM with definite ideas abo ut wha t I 
wanted to do, s uc h as s t rea mlining our 
processes a nd enhan cing the criminal 
e nfo rcement program. l have a lso 
developed an unde rstandi ng of some of 
the headquarters/regional challenges 
that arise in this office , so that no\·V 
we 're m ak ing an effort to be more 
sensit ive to regi onal concerns. find ing 
ways to h e lp w ith cases when the 
regions get overloaded. 

l see enforcement more and more as a 
strol'.g s upport shop , provid ing tra ining, 
mon1tor111g, and guidance, and also 
achng as a fa c ilitator a mong the 
regions, the headquarters technical 
program offices , and also the 
Department of Justice. I think you'll find 
that the enforcement staff is cognizant 
of the benefits they provide in acting as 
facilitators. 

As for enhanc ing our cr iminal 
enforcement, I told the Senate 
confirm at ion committee that I really 
wanted to give our efforts there a 
genuine boost. The s tre ngth ened 
crim inal enforcement provis ions in the 
recent a mendments lo the Clean Wa ter 
Act, Safe Drinking Wate r Act , and 
Superfund indicate that Congress 
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understands the benefits , including the 
ultimate deterrent effect. of strong 
cr iminal enforcement. 

By way of examp le, suppose the 
Internal Revenue Service just accep ted 
filed returns- no checki ng, no auditing. 
You can imagine what \·vould happen. 
Well, many of our environmental 
programs depend on self-monitoring, 
self-reporting. And we have had cases 
where peop le have submi tted facts and 
figures to us that turn ed out to be fa lse 
information. If we didn 't have au thority 
to go after violators like these with 
cr iminal charges, perhaps we'd encl up 
with onl y periodic inspections by the 
states and EPA and, as a result. we 
would have a weaker program. 

Q What specific remedies do you 
have for enforcing environmental laws 
and how do you use them? 

A Well, bas ica lly there are three: 
administrative action , civi l action , and 
criminal prosecution. Administrative 
act ions can only be enforced through a 
subsequent court order . For instance, if 
a company en ters into a consent 
agreement to pay an administ rative 
penalty and then refuses to pay, the 
Agency would go to a District Court 
seeking a court order d irecting the 
company to make payment . The main 
benefit of an admin istrative action is 
that if the company comp lies with the 
administrative agreement or order, the 
Agency avoids the cost and time of 
litigating. Administrative actions 
generally are taken by the regions 
without assistance from headquarters. ln 
fisca l yea r 1986, we had over 2,600 of 
these. 

We take civil judicial action in more 
complex cases, or where there have 
been egregious violations or repeated 
violations of administrative orders. 
These originate in the regions and are 
sent through headquarters to the 
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Department of justice for filing by the 
U.S. Attornev's Office. ln both civil 
judicial and 'administrative actions. the 
Agenc is normally seeking both a 
penalty and future compliance. 

Finally , we can prosecute on criminal 
charges vvhere there is evidence of a 
knowing violation. Criminal cases really 
enhance our administrative and civi l 
enforcement programs because the 
possibility of being hit with a large fine 
or even a prison term has a dramatic 
deterrent effect. 

Q Criminal enforcement is a fairly 
new weapon in the environmental 
fie ld . What is the role of a criminal 
program-badges, guns, elc.-in a 
regulatory agency like EPA? 

A We usuallv reserve crim inal 
enforcement pr~ceedings for the most 
serious cases of intentional 
wrong doing, where we're a lso l i ke !~· to 
find other factors such as ri sk of harm to 
people or the envi ronment. or false 

reporting. In contrast to admin istrative 
and civil cases . where ,·iola tors are 
almos t always corporations, in criminal 
cases we charge culpable indi,:iduals as 
well as corporations. 1\ s I said before. 
there is a grea t deterrent effect. 

Q Badges and guns aside, what else 
are you doing lo beef up criminal 
enforcement? 

1\ As I mentioned earlier, we've 
reallv enhanced our criminal 
enfo~cemen t program. In the pas t. l 
think enforcement was divided 
unequally. with one office for ci,·il 
enforcemen t and another that httndled 
crimina l enforcement. pesticides and 
toxics, and policy. Loading all those 
areas onto one office, sometimes one 
person , mea nt that criminal enforcement 
didn't get as much attent ion as it 
needed . v\le'vti reorganized tlrn office to 
deal with that problem . 

In addition to our own l'l!O rga11izatio11, 
we've got some very successful 
federal-state tra in ing programs down at 
the Fed eral Law Enforcement Trai11ing 
Center (FLETC) in Glynco. C1\ . 
State enforcement progrums ra nge from 
the verv rudimentarv levels to the 
highly soph is ticated·. EPt\ , thro ugh the 
coord inated efforts of the National 
Association of Attome\'s Gen cm I, the 

ational Environment<.;! Enfo rcement 
Council, and FLETC training. is 
encouraging furt her progrnm 
deve lopment in states that have little or 
no criminal e nforcement ca pab ility. \\'u 
a lso strongly encou rage attendance at 
FLETC by EPA c ivil inspectors. so that 
they can learn to better recognize and 
support EPA criminal cases. 

Q Has the philosophy of enforcement 
changed over the years? What about 
new or innovative enforcement tools? 

A I wou ld say tha t the overa ll 
phi losophy hasn't changed, but the 
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process has. We're a young program, 
rea ll y. Environmen tal law has only been 
develop ing s ince the earl y 1970s. 1\11d 
it 's co nt inuall y evolvi ng, continua lly 
cha.1ging. We as enforcers have to 
change our method s al ong w ith it. 
Sometimes 1.vc can pull old tools out of 
the closet, c lea n the ru st off, 
and use them aga in ; sometimes we 
develop nevv ones. such as the "traffic 
ti cket c itation " co ncept for minor 
infractions di scover •cl during an 
ins pecti on. fn fac t , W C have quite an 
arsenal of new enforce ment 
techniques. such as environmental 
aud its, /\ OR (a lternative d ispute 
resolution). and contractor li sting. (For 
fur ther di sc ussion of thes techniques, 
seu the articl e liy Terre ll I runt 
on page 10.) 

Q ls business more cooperative now 
in complying with regulatory 
requirements, or is the need for 
enforcement action about the same as it 
has always been? 

A I think th e int eres t in cooperating 
is continually growi11 11, w ithin the 
regulated community. The positi ve 
res ponse to environmental auditing is 
one exa rnµl e. For a long time. I think 
th ew was a mindset in industry that 
saw environmental pro tection as an 
unnecessary cos t or something to avo id . 
Now . tlin wi sdom is that il is s imply 
part f tlw cost of doing bus in ess today. 
Sol think that's a very distinct change 
in philosophy on the part of the 
regulated community. 

That does not mean we ca n cut down 
on our enforcem ent effort. though. Part 
of enfo rcement is laking actual legi:l l 
action aga inst some party: another part 
is monitoring lo make sure that 
everyone is doing what they say they 're 
doing. That's when legal action comes 
into the picture. lt reinforces the value 
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of voluntary compliance by pena lizing 
those who refuse to comply. 

Q So the prospect of enforcement 
action serves as a big deterrent 
against polluters? 

A Very mu ch so, I think. Of course. 
there is no way to count violations that 
did not occur beca use we run a vigorous 
enforcement program , but the more you 
gel the news around that something is 
going to happen to you or your 
company, even criminal charges. the 
more you have peopl e say to 
themselves , "Hey, I'd better not do that. 
I'd better no t run that light. I may get a 
fine." 

Every enforcement action we take 
helps prevent the need for another on e. 
We let people know tha t they can 
expect to be ca ught if they 're doing 
something wrong. and that penalties 
and other punitive actions will be 
imposed very quickl y after we detect a 
violation . Another important point is 
that no one is going to ga in any 
economic benefit from delay ing 
compliance. 

Q So it doesn't pay to pollute? It's 
not better to wail to get caught before 
complying? 

A There's no benefit. v\/e take any 
unfair gain into account when we nssess 
financial penalt ies. Our policy at the 
very least is lo recover \•vhatever profits 
ti company may hnve gotten from 
noncompliance, as well as an additionnl 
punitive amount. This second amount is 
based on several factors, but the most 
important is the seriousness of the harm 
caused by failure to comply. In fact , 
we've even developed a computer 
program to help us calculate how much 
benefit a firm may have enjoyed and 
how much we should assess as punitive 
damages. Removing the financi al 
benefits of noncompliance will fos ter an 
attitude that it is better to spend the 

money on compliance now than to wait 
and be pen a I ized later. 

Q Several levels of government are 
involved in enforcing environmental 
laws. What are their roles. and how do 
they fit in w ith your goal of 
streamlining the enforcement process? 

A We rel very, very heav ily on the 
states. We have to. Without the states . 
we wouldn't have a very good 
enforcement program- or. for that 
matter. env ironmental program. To a 
large degree. the legal process moves 
from the states to the region , from the 
region to headquarters . fro m 
headquarters to the Departme nt of 
Justice. So we all have to work together. 
The majority of environmentnl 
enforcement actions are init ialh· taken 
by the states who are on the fr~nt li nes . 
In fiscal year 1986, th ey filed over -± .800 
administrative orders an d more than 
543 civil judicial referrals. Of course. 
EPA has oversight of the sta te programs. 
and is authorized to take act ion if the 
states should fail to do so. The kev is lo 
cont inual ly refine and improve -
EPA/state coordination . so thnt we a ll 
know the circumstances under whic h 
EPA or the states should take acti on. lt' s 
part of the constant balanci ng that goes 
on. 

Q What can headquarters do to 
support the regional offices and the 
Department of Justice in developing 
and prosecuting cases'? 

A We have a very imporln nt 
leadership role , particu la rly in the area 
of fostering innovative approaches to 
enforcement, and it's our job lo prod uce 
a cohesive, consistent progra m and act 
as national spokesm2 :1. One advantage 
of OECM is that we have an overview of 
the entire enforcement area . By seeing 
the big picture, we know 1,vhere the 
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problems are brewing. More s pecifica lly, 
the s taff here assists regiona l counse ls 
as needed. We do a lot of training ou t of 
this shop, too. For example, we recentlv 
issued an u pda te to the regions o f all 
the cases on a parti cular issue, saving 
our regional at torneys many hours of 
research. And that 's vvha t I'd like to see 
more of from this office. 0 11 the 
technical sid e. NEIC, the Na tional 
Enforcement In vestigat ions Center. is 
very he lpful. We get many comp liments 
from the progrums on NE!C's excellent 
work. 

Lastl y. we at headquarte rs oversee th e 
fe de ral/state enforceme nt re la tions hip 
and work with the Department of 
justice , sometimes to the point whe re 
our a ttorneys have been tapped to help 
the U.S . Attorney 's Office because of 
th e ir experti se. 

n What are you doing to avoid 
e"";rorcement backlogs? 

A F irst of a ll , OECM is try ing to help 
the regions by taking up some cases 
where necessary. But we 're a lso acti vely 
looking for ways to stream line 
e nforcem ent as a process, so that our 
resources vvill be ava il able for the more 
complex and precedent-set ting cases . 

Q Is there any major change in the 
law that would improve enforcement? 

A In the ideal world, all of th e 
presen t e nvironmental laws would be 
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combined in a uniform sta tute so tha t 
many of the procedures and 
interpreta tions would be similar. Tha t 
alone would certain ly s treamline the 
process. 

But tha t' s the ideal vvo rld. The rea l 
world has ind ividual committees on 
Capitol Hill with jurisd iction O\'er 
diffe rent laws, a nd it's very u nlike ly 
that they will g ive up the ir respective 
jurisd ictions . So a t thi s point in our 
history, we just have to deal w ith 
compl ex interpreti ve language in the 
individua l s ta tutes. Given th is . I think 
we should have felon y provisions in the 
laws that don't curren tl y have them. I'd 
a lso like to see longer prison terms, 
ad ministrative penalty provis ions, 
invest igati ve subpoena authority, and 
contractor listing authorit y for t he 
statutes that don' t now provide for 
them . 

Q How has enforcement funding 
ch anged over the last few years'? 

A Well , w hen yo u look back over 
time, you 'll find tha t Congress has 
s ignificantl y increased our resources for 
regional enforcement acti vi ti es, and 
there's been a proportionate expans ion 
in criminal en fo rcement. The public has 
mad e it clear to th e ir representatives 
that it w ants a commitment to protect 
the environment. The checks and 

ba lances being what they are in our 
political p rocess, I don't see this 
s ituation changing in the fut ure. 

In fact. if I could end on th is thought. 
I'd like to see this heightened public 
awareness continue. Environmental 
protection is ultimately up to the 
public. because there is onl\' so much a 
government agency ca n do. -Public 
awareness is brought about b~· 
educat ion. and I wou Id like to soc EP r\ 
working more in th is area. do ing more 
public serv ice announcements. for 
example. There are sti ll people who 
aren' t aware of environ mental 
consequences and the fragil ity of the 
environment. From my point of \'iC\\' . 
the best environmental protection will 
come from people and businesses 
saying.· Maybe I shouldn' t cl ump thi s 
oil down here because it 's goi ng to go 
into the l·\'a ter a nd the s trea ms. ll'hern it 
will take vears for the svstcm to c lean it 
out. " I feel stro ngly that sol\' ing our 
environmental probl ms w il l req uire tlw 
self-imposed enforcem nt that on!\· 
comes with educa tion ;rnd the use. of 
sound com mon sense . 

Q What is the role of EPA 
enforcement regarding the 
disposal of PCBs by lhe Texas 
Eastern Gas Pipeline Company, an 
environmental case which has been 
in the news recentlv? 

A Enforcement is reall y leading the 
Agency's response. We'n: us i11 g 
au thorities under thrnc federal st;1tutes 
to co llect information from the 
com pany, assess whether any of those 
s ites poses a threat to h u man health and 
the environment, determine whether 
violations of those laws occurred. and 
ultimately ac hieve a cleanup that is 
protective of human health and the 
environment. o 
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Pollution Doesn't Pay: 
A Landmark Case 
by Matthew Coco 

T he Environmentol Protection 
Agency, the U.S. Attorney's office, 

and the State of Washington have a 
clear message for environmental 
polluters in the Pacific orthwest: 
convicted white-collnr pollu ters can't 
count on getting off with a slap on the 
wrist. They fnce n ren I prospect of going 
to jai I. 

One polluter who learned thi s bard 
fact of life is William Kaser, Manager of 
the Fleischmann 's yeast manufacturing 
plant on the lower slopes of towerihg 
Mt. Rainier. l lc pied gui lty in federa l 
court to two charges involving the 
i ll egal pollution of the White River 
upstream from the ci ty of Tacoma. Even 
though he was convicted on the bnsis of 
evidence gained by EPA enforcement 
agents through nightlong su rvei l lance of 
the Nabisco Brands, lnc. subs idia ry, and 
hi s plant operations director pleaded 
guilt y to 28 acts of illegal dumping into 
the picturesque mountain river, Kaser, 
backed by hundreds of community 
supporters, maintnincd tha t he did not 
deserve to go to jail. The fe<.lern l 
government disugreed. and so did the 
judge. Todny the Nab isco executi ve is 
serving a year and a day in federal 
prison. 

The s tory of the EPA investigation 
and subsequont criminal enforcement 
actions is illustrative of our national 
experience with cnvironmentnl 
regulation. It begins in 191 3, when a 
yeast-mnking plant was built in the ci ty 
of Sumner, now n suburban community 
of 5,500 people. It was built on the 
banks of the then pristine, glac ier-fed 
White River on the flanks of Mt. 
Rainier , al a point w here the river 
meanders through lowland forests 
toward Puget Sound. 

The White River was a convenient 
natural sewer. In the 1960s, \•Vei l before 
the passage of the 1972 Clean Water 
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Act. the company built n large wooden 
tank to store wastes remaining after the 
yeast was grown and filtered out of the 
culture medium. The '"yeast liquor" 
wastes were flushed into the river, 
promoting the growth of algae and 
threatening to choke off fish and 
desirable plant life . 

When the plant came under the Clean 
Water Act in the 1970s, the water 
discharge permit required the tank to be 
emptied into storage lagoons instead of 
the river. From the lagoons the wastes 
were to go into the Sumner municipal 
wastewater treatment system. The 
permit allowed on ly unpolluted cool ing 
water to go directly from the plant into 
the river. The plant's legal troubles 
began in October 1985, when the 
Washington State Department of 
Ecology imposed a $5,000 
administrative fine for a discharge of 
yeast liquor from the wooden tank into 
the river. At the time, the pollu tion was 
characterized by the firm as an isolated 
incident resulting from a pipe rup tu re . 

But in February 1986, a p lant 
employee confidentiall y told the state 
agency that the company was dumping 
its industrial waste into the river on a 
regula r basis. The tip was passed on to 
EPA's Federal Office of Criminal 
Investigation (OCI) in Seattle. OCI 
agents led by Special Agen t-in-Charge 
Dixon McClary s taked out the plant. 
From a concealed location on the 
opposite riverbank, they saw a abisco 
employee unlock and open a valve near 
the tank. Immediately thereafter , 
according to EPA agent Ken Purdy, "a 
large, very noticeable boiling of frothy 
brown liquid (came) from the area of the 
submerged (ou tfall) p ipe. The bo iling 
discharge lasted for at least an hour, and 
a s trong smell of molasses- a growth 
medium for yeast- fil led the air." This 
happened severa l times in the midd le of 
the night during the surveillance period. 
The survei llance provided the basis for 
the securing of a criminal search 
warrant by the OCI teams. To execute 

this warrant, Region 10's inrnstigators 
\Nere joined by additionn l specia l agents 
from EPA Regions 8 and 9, and three 
members of Region 10's Em·ironmental 
Services Division technical staff. who 
had prepared a sampling plan lo trace 
the waste stream from the tank to the 
river. 

Having become familiar with the 
pattern of environmental misconduct at 
the plant, the agen ts decided the best 
time to conduct the search would be 
when an illegal discharge was about to 
happen. On the night of March 26, 
1986, high-power telescopes were 
trained in the direction of the waste 
tank. When a Nnbisco ernplo •ee was 
seen opening the tank valve, the 
surveillance team radi oed other agents 
across the river . The agents were ready 
to enter t he plant site with flood lights 
and video cameras to film the frothy 
brown pol luted brew as it boiled to the 
surface. The cameras rolled as the 
Nabisco employees were in the act of 
polluting the river. 

The EPA team worked through the 
night , gathering documents and 
sampling the yeast waste in the river. 
The corporate records s howed that the 
company had been conceal ing its 
illegal dumping of vvastes for several 
years. Seized vvastewater sa mples \Nere 
sent to the regional EPA laboratory in 
Manches ter. WA, where forensic tests 
linked th e brown waste found in the 
river to the Nabisco plant opera ti on. 
Kaser, the plant manager, was 
interviewed at length . After fi rst 
denying any knowledge of the illega l 
discharge a nd try ing to put the blame 
on subordinates, he fina ll y admitted 
that h e had directed the systematic 
permit violations. The strength of the 
government 's evidence prompted the 
en try of guilty pleas by the Nabisco 
Corporation, Kaser, and the production 
manager , William Parks. Parks was 
convicted of conspiring lo discharge 
pollutants, fined $2,500 and given three 
years probation. abisco, convicted of 
28 illegal discharges in vio lat ion of the 
Clean Water Act, was fined $300,000 
and ordered lo pay an additional 
$150,000 into an environmental tru st 
fund adm inistered by the Washington 
State Department of Fisheries fo r the 
environmenta l enhancement of the river 
harmed by the company's actions. Also, 
Nabisco and al l its s ubdivis ions 
nationwide were placed on three years' 
probation. 

Sentencing the plant manager was 
m ore difficult. Kaser pled gu ilty to one 
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misdemeanor count of conspiracy lo 
viola te the Clean Water Act and one 
felony count of conspiracy to violate the 
Clean Water Act and one fe lonv count 
of mail fraud based on the mailing of 
his letter to the Department of Ecology 
falsely stating that the company was 
disposing of it s wastes through an 
approved land-irriga ti on system. Federal 
Dis tric t Court Judge Jack Tanner 
rece ived 270 letters extolling Kaser as a 
community leader and as king that he 
not be sent to ja il. Kaser himself 
appealed for the court' s leniency , say ing 
that his falsehoods were designed to 
keep the plant open and save his 
employees' jobs. Assistant U.S. Attorney 
David Marshall later descri bed this 
outpouring of community support as a 
fundamental problem in dealing with 
environmental crimes-the branding of 
people as criminals who usually are not 
perceived as c r iminals. 

Responding to the pressure to keep 
Kaser out of prison , Mars hall 
emphasized th e plant m anager 's 
persistent history of falsehoods, and 
ca lled for imprisonment as a deterrent 
to other bus iness management polluters. 
Special Assi sta nt U.S. Attorney 
Katherine Mix added: "The effecti veness 
of the Clean Water Act depends and 
revolves around voluntary reporting of 
the substances they' re putting into the 
waters. Without that voluntary. accurate 
reporting, those laws are a lmost 
impossible to effectively administer." 

Judge Tanner was unpersuaded by 
Kaser 's arguments and community 
ap peals and sentenced him to a $5,000 
fi ne on the conspiracy charge and a year 
an d a day in jail for ma il fraud , of 
which he must serve a minimum of 
ni ne mon ths and 16 days . 

This case il lustrates the favorabl e 
outcome of sk il led investigat ion and an 
effective cri minal law enforcement 
program. Among its valuab le lessons for 
the future are: 

• Surreptitious polluting req ui res a 
strong s tance by EPA. The water permit 
program has assumed good faith by 
poin t source dischargers, b ut unless 
there is a criminal deterrent , many 
polluters just wink at the law. Criminal 
enforcement raises the stakes for the 
polluters. Corporate treas uries may be 
able to pay fines , but there is no dollar 
value that can be placed on the loss of a 
manager 's personal liberty and 
commu nity esteem . A vigorous c riminal 
enforcement program wi ll play a n 
enhanced ro le in maintaining a clean 
environmen t. 
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• Effective crim inal enforcement 
requires close collabora tion by crim ina l 
investigators, techn ical support staff . 
lawyers, and administrators. In the 
Nabisco case, smooth team\Nork was 
criti cal to the inves tiga tion . Everyo ne 
involved learned first hand that 
round-the-clock enforcement is more 
than jus t an EPA slogan. Moreover, 
energet ic support of the investigation 
and prosecu ti on by key EPA regional 
officia ls and state agency leaders crea ted 
a favorable cl imate for criminal law 
enforcem ent endeavors. Staff personnel 
knew that their efforts were supported 
from the top down. 

• Federal-state law enforceme nt 
coordination is advan tageous . Jn this 
case, prosecution on the federal level 
was preferable . While the state had no 

felony measures for en\'ironmental 
crimes and the Clean Water Act at the 
time lacked a felony provis ion. federal 
law provided the offense of mail fraud 
as a basis for sending Kaser to prison. 
1 ot only was there cooperation bet,rnen 
the EPA and the State 's Department of 
Ecology. but an attorney with th e State's 
Office of Attorne\' General was made a 
Special Assistan t" U.S. Attorney to assist 
in the federal prosecution. 

• Criminal enforcement can be a 
vehicle fo r achieving broader 
environmental goals. ot only was 
Nabisco requi red to establish an 
environmental tru t fund. but a 
condition of Nabisco's three year 
probation is that it not violate anv 
environmental law . EPA 's Regio;1 10 
has coord inated a program to monitor 
the environmental compliance of a ll 
Nabisco· operations nationwide. The 
enforcement action im·ol\'ing the 
Sumner fac ility has triggered a "domino 
effect" with broad implications for the 
corporation's future behavior. A great 
deal will be at stake for the corporation 
in the event of future violations. 

Since the federal court co1wictions. 
Nabisco has sold the Fleischmann's 
yeast fac ility. Depril'ed of its illegal 
\Nhite Ri\'er ''sewer". the p lant remains 
out of comp liance. The state has given 
the plant until lay 1987 to reach 
com pliance. The ity. of course. 'vants 
the plant and its jobs to stay in Sum ner. 
but Sumner's sev:age trea tment faci lit v 
is already exceeding water qual ity 
standards because of the increased load 
from the yeast manufact uring w astes. 
The city cannot a ttract new ind ustry 
because of this overload. If the wastes 
had not been illegally dump 'd into the 
river . th e ci tv would ha\'C been forced 
to confront the need to upgrade it: 
treatment plant long ago; now it is 
paying an econom ic price in lost 
economic development because of th e 
violations at the Rbisco plant. 

This case demonstrates the 
nationwide potentia l for developing an 
environmental "no illegal dum ping" 
ethic to replace the a ttitude of many 
corporate polluters who have 
complacently seen fines as just another 
cost of doing busines . The jail senten e 
for the plant ma nager in Sum ner proves 
that environmental v iolat ions a re 
increas ingly being trea ted as real 
crimes. o 
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Penalties 
on the Rise 
by Carol Hudson Jones 

T he use of penalti es has a long history 
a t EPA, but their importance to the 

effective enforcement of ou r programs 
has increased greatl y in the last few 
years. Since 1974, when EPA imposed 
its first penalty, cash penalties totalling 
approximately $70 million have been 
imposed during the co urse of over 2,700 
c ivil and administra ti ve cases . However, 
a large proportion of those penalties 
were imposed in recent yea rs. 

Congress granted EPA the authorit y to 
impose or pursue enforcement penalti es 
in al l of its ma jor programs, and th ese 
penalties are an important feature of our 
conti nuing effort to discourage vio lation 
of the nation 's env ironmenta l laws and 
regulatio ns . While EPA implements 
so me programs direc tl y, many programs 
a re impl eme nt ed by sta te agenc ies, 
which have va rio us pe nalty au thor iti es 
und er state sta tutes . EPA works w ith 
state progra1ns to use penalti es most 
e ffec ti ve ly , and th e Agency has recen tl y 
issued a pol icy on overseeing a nd 
strengthen ing penalties imposed by 
sta tes . 

Penalties are a c riti cal elemen t in 
EPA 's three-pronged approac h to 
d eterring viola tion s. The firs t elemen t 
co nsis ts of man i to ring and inspec ting a 
broad rnnge of facilit ies to crea te a 
strong likel ihood that vio lations will be 
detected. in much th e same way th at th e 
IRS routinely audit s selec ted tax returns 
and thus creates an incenti ve for 
everyone to report truthfully. Secondly, 
where vio la ti o ns are found, EPA and 
sta tes quickly not ify the viol a to r and if 
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necessary take enforcement actio n to 
ens ure that violation s are co rrected. In 
the third element of th e approach, 
violato rs are penalized through dollar 
penalties or other sanctions are 
imposecl - e.g . an opera ting permit may 
be w ithdrawn. All of these elements a re 
vital in the Agency"s s trugg le to reduce 
violations . 

In fis cal year 1985, EPA clearly 
signa ll ed its increased co mmitmen t to 
the use of penalties both to puni sh 
viol ators and to act as a strong future 
deterrent. More than 30 perce nt of al l of 
EPA 's penalties 1..vere imposed in fiscal 
year 1985 alon e, yield ing some $2 1 
m illion . Th ese proceeds were four times 
greater than those obtai ned th e p revio us 
year . A new penalty poli cy issu ed in 
1984 was th e fundamental force behind 
the Agency's increased enforcement 
acti vity, coa lesc in g into o ne coherent 
s tatement a number of enforcement 
id eas. As a result of the use of thi s new 
policy and others directl y derived from 
it, a large increase was achieved in th e 
number of penalties as we ll as in the 
s ize of individual penalties . 

The penalty poli cy is based on the 
concept that a penal ty should be at leas t 
as large as any economic adva ntage 
gained by noncompliance . for exa mple , 
let us say that a manufacturing plant is 
required to install equipm ent in G 

smo kes tack to mee t emi ss ions 
standard s at a cost of $315 ,000 for 
installation a 1d $15,750 for yearly 
operating cos ts . If the company waits for 
14 months before installing the 
equipment , it can use those fund s for 
other purposes (inc luding s impl y 
placing th e money in a bank) and reap a 
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financial benefit. In this case, the 
financial gain to the company as a result 
of waiting to make the installation 
would be over $36,000. EPA's new 
penalty policy is that the penalty should 
therefore be at least that amount. 
Nullifying any advantage gained by 
violating environmental laws and 
regulations also ensures that other 
companies which compete with the 
violator are not placed at a financial 
disadvantage by complying with EPA's 
requ.irements. 

In addition to eliminating any 
economic benefit gained by 
noncompliance, the policy holds that 
the size of the penalty should reflect the 
severity of the violations and any 
environmental damage caused. This is 
termed the "gravity component". 

The largest cash penalty imposed by 
EPA was over $6 million in a case 
decided by a judge in 1985. In this case, 
brought for violations of sulphur 
dioxide emission limits and permit 
requirements under the Clean Air Act, 
the economic benefit portion of the 
penalty was roughly $3 million and the 
gravity component was about $3 
million. 

Although a dramatic increase in the 
number of penalties occurred in 1985, 
the size of penalties has increased 
steadily during EPA's entire history. 
The average penalty in the Stationary 
Source Air Program has increased 700 
percent since 1979 to a figure of 
$253,000 in 1985. Under the Clean 
Water Act, the average was $103,700, an 
increase of over 600 percent. Significant 
increases also took place in most of the 
Agency's other programs. 

EPA has discretion in using its 
penalty authorities, but usually pursues 
penalties in cases which involve serious 
environmental damage or danger, or a 
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person or facility with a long history of 
violations. In 82 percent of EPA's 
enforcement cases (based on present 
data through fiscal year 1985). a penalty 
was imposed. 

Although this high percentage of 
penalty use is significant, EPA does not 
see the imposition of penalties as a 
"business tax," nor as a cost of doing 
business. EPA used penalties to create 
an atmosphere in which facilities know 
that everyone must comply with the 
regulations and that no one will gain 
financially by violating environmental 
requirements. Ultimately, if EPA is 
successful in deterring violators, the 
need for penalties will decrease. More 
realistically, however, we anticipate a 
continuing need to spread the message 
in order to reduce violations. Creating 
this level of awareness and deterrence is 
becoming increasingly important as 
many of EPA's programs are expanding, 
and more and more facilities are 
included under our regulations. 

Because creating an atmosphere of 
deterrence is important, EPA's focus is 
not solely on cash penalties. The states 
and EPA may use other effective 
"sanctions" to impose a financial 
burden on the violator, such as halting 
operation of the facility, thereby 
depriving the violator of his ability to 
conduct business. 

We supplement our use of financial 
penalties with other approaches 
because we know that other factors 
besides cold, hard, economic realities 

can motivate or deter individuals and 
groups. As an example, settlements of 
enforcement cases may require that the 
violator publicize in trade or public 
media the fact that his company 
violated the law and was caught, and 
advise the reader not to make the same 
mistake. By publicizing cases in this 
way, EPA creates an expectation that 
you or your company might be required 
to reveal to the public the facts 
surrounding your violation of the law. 
This type of disincentive may be very 
effective in certain circumstances and 
can strengthen the impact of a cash 
penalty. 

As can be seen, EPA has taken clear 
steps in the past few years to strengthen 
its use of a variety of penalties. We now 
have a well articulated and well 
thought-out policy which is making a 
considerable difference in the size and 
numbers of penalties we obtain. 

EPA shares much of the enforcement 
responsibility with the states. Therefore, 
we are encouraging states to improve 
their use of penalties while at the same 
time strengthening our own program. 
EPA recently issued a policy on 
overseeing state penalties which focuses 
on how to support and strengthen the 
states' efforts. Penalties are an important 
tool in both federal and state programs 
and EPA will continue to promote and 
coordinate this type of action. 

We will continue to refine our 
approaches to deterring violations in the 
future, to better achieve the 
environmental goals established by the 
statutes. The recent changes in the use 
of our penalty authorities should send a 
clear signal that EPA is committed to 
deterring violation of our environmental 
requirements. o 
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Tools to 
Deter Violators 
by Terrell E. Hunt 

Enforcement is an essential part of the 
implementation of eoch 

environmenta l program. It is the mea ns 
by which actual vio lations are corrected 
and potential violators learn the 
consequences of careless or i11tentiona l 
misconduct. Over the last three years . 
we've stepped up the pace of state and 
fed eral inspections. expanded the 
n u mber of civ il and criminal cases 
brought, and increased the sev[)rity of 
penalties sought and im 1,oscd. This 
aggressive stance is already paying off: 
last yea r , we developed a reco rd :!BG 
new judicial cases. a 20 percent increase 
over the rc~c:orcl hif?h of the pre,·ious 
year. 

Jn the face of this expanding 
workload, EPA is search ing for new 
ways to 1) help well-meaning firms 
preven t vio la ti ons before they occur, 2) 
strcom linc our casework and red uc:e the 
" transactions costs" of individual 
e nforcement act ions, a nd 3) maximize 
the deterrent. impact of cases brough t 
agains t serio us v io lators. 

Consider the hypothetical XYZ 
Corpora t ion . XYZ is o large chemical 
ma nufactu r ing opera t ion w it h plan ts in 
e ight s ta tes. EP1\ and s ta te ins pectors 
have v isi ted these phrnts seven times in 
the last 10 yea rs. Each inspection has 
revealed serio us viola tio ns result ing in 
' nfo rcem ent actions, one of wh ich has 
been in litiga tion for over th ree yea rs. 
lns pection of the Californ ia fac il ity 
detected serious chem ica l 
conta mina tion arou n d n disc harge 
lagoon , wi th s trong ev idence of 
ground-wate r contamina tion. T he Texas 
fac il ity w as fo und to have continui ng 
ma jor wa te r v io lat ions a nd some se ri ous 
PCB c lea nup p roblems, a nd the Boston 
plan t had not kept up wi th its 
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record-keeping and reporting 
requirements. In addi tion, XYZ has 
failed to comply with premanufacture 
no tification requirements for several of 
its chem ical prod ucts, and it has 
recentlv been notifi ed that it is a 
potent(al ly respons ible party (PEP) in a 
ma jor Superfund cleanup. T he number 
and scope of its environmenta l 
compliance probl em s make XYZ a good 
candidate for severa l innovat ive 
enforcem en t techn iques. These 
techn iques a re be ing developed to 
prevent violat ions, s treamline the 
enforcement process once vio lations a re 
fo u nd , and increase the "stigma ·· fe lt by 
serious vio lators . 

Preventing Violations 

Environmental Auditing 

EPA has long encouraged corporat ions 
to establish programs to m on itor or 
audit the ir op ra tions fo r en viron me nta l 
compli an ce. More recently, it has a lso 
begun to requi re firm s with repeate d or 
cont inuous viola tio ns to set u p auditing 
progra m s as a con di t ion of sett ling 
ma jor enfo rcement cases . T hese in terna l 
a uditing programs wo u ld carefully 
moni tor fi rms' entire opera tions. 
enabl ing top man age ment to inst itut e 
appro pri ate correcti ve acti on without 
EPA intervention . 

For compliance auditi ng programs to 
become fully integrated into a firm's 
"culture," they must be incorporated 
into its basic ma nagem ent systems . EPA 
a lso may requ ire a firm to conduct an 
en viron mental management audit to 
determ ine whethe r the fi rm has 

established and communicated to its 
employees clear pol icy on 
environmenta l compl iance and whether 
management sys tems are in p lace to 
e nsure tha t the policy is carri ed o ut. 

XYZ has cons isten tly violated 
req u irements at m a ny of its fac ilities. It 
h as no program to mon ito r its 
comp liance and has failed to es tablish a 
m anagement system that would preven t 
futu re violations . Under EP 1\ 's new 
policy encouraging the implem entation 
of internal auditing, the Agen cy wi ll be 
very reluctant to sett le en force ment 
actions u ntil XYZ can expla in the fla w 
in its operations that al lowed the 
vio latio ns to occcur and describe w hat 
it h as don e to ens ure that they wi ll not 
h appen aga in. 

Multi-Facility Compliance 
Audits/National Settlements 

EPA could also seek to requ ire XYZ to 
aud it comp liance a t al l of its faci liti es as 
a condi tio n to sett li ng an enforcement 
action at one fac il ity. Such audits , 
performed under s tri ct gui delines an d 
stringent EPA oversight , wou lei enable 
the Agency to " leverage" a single case to 
ach ieve com pliance at a large nu mber of 
facilit ies . 

In 1985, for example, the Di amo nd 
Shamrock Ch emical Corporation settled 
a PCB d is posal case agai nst its Deer 
P ark, TX fac ility w ith a cash pena lty 
of $900 ,000 an d an aud it of 43 separate 
fa c ili ties acr ss the cou ntry to ens ure 
compliance w ith the Toxic Substances 
Control Act . 

A va riation of the m ult i-fac ility a udit 
is the nat iona l sett lement concept. 
XYZ's vio la tio ns a ll over the country 
normally would s ub ject each of its 
fac il ities to indi vidual lit igation. More 
effi ciently, however , EPJ\ could package 
all the known [and cu rrently unk nown) 
v iolations a t all fac ilit ies in to a single 
en forcem ent action . To settl e s uch a 
case, XYZ would need to agree to 
aud it compliance at all its facil it ies 
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according to de tailed procedures 
established and overseen by EPA, and to 
establis h a compan y-wide management 
syste m to assure future compl iance. T he 
firm would a lso be requi red to correct 
all v iolations uncovered by the audits, 
maintain s pecified records, submit aud it 
r eports , a nd pay pre-nego ti ated , 
"stipulated " p enalties for each vio lation 
identified by the a udit. 

EPA would cons ider su ch a 
settlement only if it and the affected 
st~te agenc ies and regional offi ces were 
confident that XYZ was firml v 
committed to imp rovi ng its o~erall 
compliance pos ture . EPA h eadquarters 
would serve as neutra l "broker" a mong 
the regions and s ta tes in building 
consensus among all parties on the 
terms a nd condi tions of s uch a 
settlement. 

Streamlining 
Enforcement Casework 

Case Initiatives 

EPA's usual enforcement approach is for 
each state or EPA regional office to take 
action inde pendently against vio lations 
occurring within its jurisd iction. In 
XYZ's case , the s tates of Texas, 
California, and Massachusetts and EPA 
Regions 6 , 9, and 1 may a ll seek 
immediate correction of the v iolations 
de tected , as well as c ivil, a nd punit ive 
pena lties suffi c ient to remove the 
economic benefits of non-compliance. 
But because of d iffering s ta te and 
regional priorities and varying sta te 
requirements, the timing, the correct ive 
actions and the pe nalties sought in the 
various cases may n ot necessaril y be 
consistent. The direct deterrent impact 
of these acti ons may va ry. 
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ln contrast, the case " in itiatives" 
a pproach seeks to expand the deterre nt 
impact of indiv idual cases b' grouping 
si milar cases together. In an init iati ve, 
EPA s imultaneo us ly fi les a num ber of 
cases involving the same law and 
regulation, refl ecti ng a special 
emphasis in a selected program area. By 
"batching" the cases in this way, EPr\ 
can s tandard ize the li tigat ion 
documents, rev iew cases in batches, and 
commit specia lized an d intensive staff 
effort to o ne area. Each initi ative a lso is 
accompanied by a well-designed 
outreach effort to public ize the 
regulatory message among both the 
general public and specific aud iences 
within the regula ted community. Not 
only do in iti atives offer an opportun ity 
to use enforcement resources more 
effic iently, but because of the broad 
coverage they are afforded in the media. 
they also serve the goal of deterring an d 
preventing future violations. 

In the past two years, EPA has used 
the initiati ves approach to ta rget 
violations involving pretrea tmen t. 
municipa l d ischarges, pre manufacture 
notification, and asbestos demol ition / 
renovat ion. Firms are included in 
initiatives if they serve as good 
exa mples of the type of cond uct EP1\ 
seeks to d ete r. The stronger the case 
against them and the poorer their 
general com pliance his tory. 1he more 
likely they w ill be included. It s 
viola tion of premanufactu re noti fi cati on 
and was tewater di scha rge req uirements 
would h ave made XYZ a cand ida te fo r 
both the premanu facture and 
pretreatment initiatives. 

Alternative Dispute 
Resolution (ADR) Techniques 

Another approach fo r s trea m lin ing 
casework is the use of al ternative 
dispute resolution (ADR) techniques to 
resolve enforcement actions. ADR uses 
neutral third parties to fac ilitate 

comm un icat ions between parties. 
explore possible solutions. determine 
factual issues. and perhaps resoh·e all or 
part of a case. It is part icu larly rnluable 
in cases that ar statled. that are 
technically complex, or that in\'olve 
ro utine infract ions. or multiple parties . 
ADR techniques include arbitra t ion. 
mediation, m ini-trials. and fact-finding. 
EPA envis ions usi ng 1\0R both be.fore 
an enfo rcement action i filed. and after 
li ti gat io n has begun to focus the part ies 
on their respective interests and keep 
th e adversar ial process from inhibiting 
reso lu tion of cases. r\ DR promises to 
reduce the " transactions costs·· of 
envi ronment litigation to both 
govern men t and industr>' in appropriate 
cases. 

ADR coul d help to resol\'e some 
aspects of xyz·s enforcement problems. 
In the case under litiga tio11 for three 
years, for example, ADR cou ld break the 
im passe by using a neutrnl mediator. 
Cases s ta ll for man\' reasons . including 
personality conflicts bet \\'een counsel. 
poor communication. inflnxibili ty. 
inability to design re med ir.s. pub! ic 
pol icy issues, or political 
considerat ions. µa rticu lc1rlv issues 
in volving local µolit ica l entities. t\n 
experienced n eutral party can pro,·ide the 
impetus to resolve these problems. 

XYZ also faces problems in designing 
a PCB cleanu p remed 1 and resµonding 
to potenti a l ground-water 
contam ination . Placing the tech n ically 
com pl ex issues of cl ea n u p remed ies 
befo re an ADR neutral who possesses 
technica l expertise avoids the risk tha t a 
judge w ith no technical background 
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may order inappropriate, inadequate, or 
unnecessary actions. 

At the other extreme, minor or routine 
violations, such as XYZ's water permit 
violations, may be good candidates for 
ADR. If routine cases ca n be reso lved 
without costly formal litigation , both 
EPA and the company benefit. 

Finally, XYZ Corporation has been 
named DS one of many potentially 
responsible parties in a new Superfund 
case. A large number of parties in a case 
argues for the use of a neutral case 
manager to organize multip le 
defenda nts or plnintiffs, facilitate 
Dgrcement on litigation strategies and 
schedules, nnd identify questions for 
reso luti on. 

ADR is a means of resolving disputes 
more efficiently. EPA 's consideration of 
ADR docs not imply that the Agency 
would settle for less favorable terms 
th11n it would accept under 
conven tional litigation. Use of AOR will 
a lways be accompanied by aggressive 
administrative, civil, and criminal 
enfo rcement efforts. Furthermore. EPA 
w ill always litigate cases that pose 
precendcntial questions of law or 
poli cy. 

Field Citations 

As a potential response to relatively 
minor vio la tions, such as XYZ's 
record-keeping lnpses , EPA is expl oring 
the use of field ci tat ions. Field ci tntions 
nre "environmental traffi c ti ckets ," 
which co uld be issued by inspectors 
during inspecti ons . If, wi thin a specified 
period, companies paid the penalty and 
submitted proof of correct ive act ion , no 
further litigation would follow. Those 
companies that wished to ·hallenge the 
ci tation or penalty could take aclvnntage 
of the normal administrative or civil 
litigation process. 

Field c itations V\ ould be appl icable to 
the minor violations found at XYZ's 
Boston facility. but \•vould not be 
appropriate to any of its other, more 
significant compl iance problems. 
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Maximizing Deterrent 
Impact 

Criminal Enforcement 

Over the last three years, EPA has 
estab li shed a separate criminal 
enforcemen t program, involving trained 
law enforcement investigators and 
specialized criminal enforcement 
at torneys. This criminal enforcement 
capability enhances EPA's overall 
enforcement effort in four ways. It adds 
credibility to ad ministrative and civil 
court actions by demonstrating the 
Agency's willingness and abi lity to 
bring the most serious remedies to bear 
against those w h o inten tionally violate 
environmenta l laws. It enhances the 
integrity of the Agency's 
s tanda rd -sett ing processes by providing 
a powerful tool against those who may 
submit false reports or fraudulent data . 
With increasing frequency, it is used to 
punish with incarceration those 
conv icted of serious env ironmental 
crimes. Finally, the st igma of criminal 
prosecution and the threat of individual 
liability and risk of imprisonment for 
corporate direc tors, presidents , and vice 
presidents serve as a strong deterrent 
against future violations. Last year 
charges were filed against 94 
defendants. This compares with 40 
defendants the previous year and 123 
defendants in all prior years combined. 
Also last yea r federal judges imposed 
penalties of $19 million against those 
convicted of environmental crimes, and 
imposed jail terms of over 124 yea rs, of 
which over 31 years of incarceration \.viii 
be served. 

Contractor Listing 

The Clean Water and Clean Air Acts 
empower EPA to bar facilities with 
continuing or recurring violations from 
obtaining future federal contracts, 
grants, and loans. Such contractor 

listing ensures that the fed era l 
procurement process does not reward 
facilities whose production costs may be 
lower because they fail to comply with 
environmental laws. 

EPA has recently simplified its listing 
procedures, making listing a more 
effect ive and useful remedy. Listing is 
an automatic consequence of a criminal 
conviction under the Clean Air or Clean 
Water Acts, and may be a discretionary 
result of civil vio lations of those laws. 
EPA's new gu idelines encourage the 
states and regional offices to 
recommend the listing of any facility 
with continuing serious Clean Water or 
Clean Air Act violations , even while the 
formal underlying enforcement action is 
stil l pending. A public s tigma a ttaches 
to being inc luded on EPA's "List of 
Violating Facilit ies," and provides a 
strong incentive for the faci li ty to 
correct its violat ions and resolve the 
underlying enforcement action. 

Public Outreach and 
Communications 

One furth er e lement of our program to 
increase the deterrent im pact of 
individual enforcement actions is our 
expanded use of public outreach and 
publicity. To he lp prevent violations. 
we recognize that EPA has a duty to tell 
the regulated community what 
s tandards app ly to them and what 
actions they must take to comply with 
those standards. To help deter 
violations, on the other hand, we will 
seek to disseminate bi·oadly to the 
general public and to special ized 
segments of the regulated community 
information about serious misconduct 
detected and punished. Such conscious 
and targeted outreach efforts are an 
essentia l component of our program to 
make the p ubli c aware that EPA (and 
the states) are serious abou t 
enforcement, and to make the regulated 
community aware that the consequences 
of getting caught can be severe and 
unpleasant. o 
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Enforcement in the Year 2000 
by Richard H. Mays an d Julie C. Becker 

En vironmenta l enforcement i · a 
d ynamic process, constan tly 

ad opting more efficien t, effective 
procedu res and us ing new lechnoJogy to 
obta in an d analyze info rmation on 
en vironmenta l com pl ian ce. Many of the 
procedures and much of the technology 
in use tod ay were not general ly known 
10 years ago; 10 yea rs from novv. they 
may be obsolete . To see just how fa r 
EPA may go in ada pting to the 
cha llenges of environm enta l 
enforcement , let us take you into the 
future to th e year 2000 . 

May l, 2000 

Res isting intense pressure from 
chemical industry lobbyists . Congress 
passes a law regu lating th e manufacture. 
s torage, u se, and d isposa l of the high ly 
toxic chemical tetradichloroxvlene 
(TDTOX, com mon ly kn ow n as "TOX"). 
Animal studies have shown that TOX. a 
m a jor chem ica l ingredi en t in the 
manufacture of a wide va ri ety of 
products, is a h ighly po te nt carcinogen 
whi ch bioaccu m ula tes in l iv ing 
o rganis ms a nd the en vironmen t. In the 
yea r 2000 . high leve ls of TOX have 
ap peared in a ll en vironmental 
m edia- air, water , an d land. 

The c rackdown on TOX was 
prompted by recent in dust ri al re leases 
of the ch emical whi ch clai med 12 li ves 
and caused numerous injuries, fo rced 
the evacuatio n of several comm uni ti es , 
caused ma jor fish kil ls, and , in on e 
particularly egregious instance, led to a 
fed era l government "buyout" of 
hundreds of properties in Beverly Hill s. 
Ca lifornia. TOX is man ufactu red in the 
United Sta tes by 40 com panies in 150 
fac ilities, is s tored in 5,000 sto rage 
fa c ilities, an d is used by 20 ,000 plan ts 
in their m anufac turing processes. 

(Moys is Senior Enforct!IJH'lll Counsel in 
EPA 's ()/{ice of !:'n!o1F1'm1·11! ollll 
Co111p/io;1ce ,\fon iloring 0 11 d llf't 1'r·r is 
hi s Speciul 1\ ss islont.J 

Upon signing the TOX bill into law . 
the President declare enforcement of 
th e new law to be " the highest priority 
for EPA si nce the establishment of the 
Superfund program ... 

May 15, 2000 

To decide on an appropriate 
enforcement s tra tegy, EPA's Office of 
Enforcement and Compliance 
Monitoring d irects its main enforcement 
computer ("ENFOMAIL ") to genera te a 
profile of the companies affected by the 
TOX law. W ithin minutes . ENFOt\.!AIN 
identifies even · fac ilitl' in the United 
States tha t ma~ufac t u~es. stores, or uses 
T OX. It th en profi les each facili ty. 
showing th e age of each faci l ity, the 
vol u me of TOX handled. the type of 
process used a nd th e products 
produced . the size and financial sta tus 
of the com pa ny. the number of facili t ies 
owned by the company. the 
enforcement history of each facility. 
permit data, past inspection res u lts . and 
the ex is te nce of internal corpora te 
en vironm ental a ud it ing proced ures. 
E FOMAIN's report also includes 
information drawn from state an d loud 
d a tabases . 

May 16, 2000 

Based on the computer profi les and 
prelim inary risk assessments, EPt\ 
id ent ifies the MegaCorporation 
(Megacorp ) as the Agency's number one 
enforcement p ri ori ty. 1egacorp has a 
sordid compliance his tory, inc ludi ng 
major vio la tio ns of e nviron men tal 
regulations. With 30 plan ts na tiona lly, 
the company has only one offi cer to 
oversee co mplian ce with enviro nmc11 t<1l 
regu lations. In addit ion , most of its 
fac il it ies are o ld , us ing obsole te con trol 
technology, an d many of them are 
located in or near res id en tial areas. In 
the past five yea rs, these areHs have 
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repeatedly been s ubjected to acc.1d enta1 
releases of TOX emissions . ln one 
instance, TOX-contaminated gases from 
a Megacorp plant caused dozens of 
workers aml people nearby to suffer 
severe illness; damage to plant and 
animal life was also extens ive. 

Megacorp's environmental prac tices , 
includ ing its handling of hazardous 
wastes, hove for some time been under 
in vestiga ti on by EPJ\, the Department of 
justi ce, and the FBI. Al though two 
major c riminal investigations were 
initiated. no intlictments resulted. 

May 20, 2000 

After the selec tion of Megacorp as the 
init ial target for the "TOX Initiative", 
EPA enforcement s taff direct 
ENFOM/\J to rank the 30 Megacorp 
manufacturing facilities in order of 
prio ri ty for upcoming inspect ions.giving 
highest priori ty to those posing the 
largest potential risk lo the public. The 
comput e r then schedu les inspecti ons for 
each of these faciliti es. tak ing into 
consi<lnrnlion available inspection 
resources and other Agen cy priorities. 

May 21-24, 2000 

Regiona l ins pectors . assis ted by expe rt s 
from the Na tiona l Enforcement 
ln vestigutions Center (NEIC) in Denver, 
conduct multi-m ed ia inspections at each 
of the 30 targeted Megacorp faci liti es. 
Us ing document readers and portable 
computers wi th sampl ing and analysis 
ca pability, the ins pectors are able to 
insta ntan eously record corporate 
documents and produce sampling 
resu lt s . 
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The technology and innovation 
of the coming decade can only 
make enforcement more 
efficient and effective. 

May 25, 2000 

After four days of onsite inspections, 
the inspec tors return to the EPr\ 
regiona l office . Informat ion from the 
portable computers is fed into 
ENFOMAIN, w hi ch is programmed to 
determine where violations have 
occurred, to rank the violations 
according to their s ignifi cance, and to 
calculate the appropriate pena lty fo r 
each v iolation according to the Agency's 
penal ty po licies. 

For a ll non-s ignifi ca nt violat ions 
(those not potentiall y endangering 
human health or the environment) 
ENFOMA! issues a "traffic ti cket" 
c itation to Megacorp assessing a penalty 
of $500 per violation per clay. The 
company can either challen ge the 
citation or settl e by paying al l of the 
penalties within 30 days . 

May 30, 2000 

For the more serious violations, 
ENFOMAJN pre pares an administrative 
order for each of the Megacorp fac ilities 
incorporating each of those violations 
and assessing the maximum statutory 
penalty for each violation. 

June 1-5, 2000 

After rev iewing the administrative 
orders. EPA Headquarters and regional 
enforcement officials agree th at it would 
be more efficient and effective to 
combine all of the violations in to a 
single adminis trative orde r rather than 
conduct separa te proceed in gs for each 
facility . Headquarters w ill coord inate 
the case, w ith regional offices 
addressing facili ty-spec ifi c issues . The 
violat ions are combined into a single 
administrative o rder, and the order is 
issued lo Megacorp h eadquarters in 
Newark. 

ENFOMAI also he lps the staff 
develop the range of penalties EPA will 
consider against Megacorp. Penalties are 

not arbitrary figures; they are based on 
several fa c tors, including the firm 's 
abil ity to pay, the severi ty of its 
violations, and its willingness to go 
beyond minimum sta tutory 
requirements in correcting these 
violation s. For Megacorp, the staff 
decides on pena lties ranging from $20 
million to $50 million, depending on 
how the company plans to remedy its 
v iolations. Possible remedial actions 
include us ing BLOBs (Biological ly 
Liberated Organo-Beasties), genetically 
engineered microorganism s that 
consume TOX in soil and ground water, 
and install ing ECHH systems 
(Electro-Cata lytic Hyper-Heaters) to 
control air emissions. 

In addition to penalt ies and remedial 
act ions , the staff wi ll also require 
Megacorp to conduct ri sk assessments 
and environmental compliance and 
m anagement audi ts at all of its TOX 
fac ilities . 

June 20, 2000 

Megacorp electronically transfers 
$150,000 to EPA fo r the minor ci tat ions, 
and because even in the yea r 2000, 
formal lit igation is enormou sly 
expensive and time-cons uming, EPA 
a nd Megacorp agree to negotiate a 
sett lement for the remain ing major 
violations. 

July 15, 2000 

Negotiations begin v ia te leconference, 
with a neutral third party medi ating. 
The fi nal settlement is a consent order 
committing Megacorp to pay a penalty 
of $30 m illion and to use BLOB and 
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ECHH techno logies . Jn add iti on, the 
company agrees to have an EPA
approved audit firm perform 
multi-facility, corporate-wide audits of 
its environmental management and 
compl iance pract ices, and to pay 
pre-agreed penalti es for certain minor 
violations found by the auditor The 
Agency reserves its right to seek 
appropriate relief from Megacorp for 
m ore serious v io lations uncovered by 
the audit firm. 

:The consent order also includes 
provisions designed to prevent future 
accidental TOX emiss ions. In ad dition 
to conduct ing compliance a nd 
management a udits, Megacorp agrees to 
risk assessmen ts aimed at identifying 
those areas of the company's fac iliti es 
w here industrial accidents are most 
li kely to occur, and to take preventive 
measures as recommended by the 
auditor. Further, Megacorp agrees to 
provide tra ining equipment, as 
recommended by the audit firm, to 
reduce the risk of such accidents. 

Finally, Megacorp agrees to 
participate in the Agency 's ne\N 
computerized se lf-reporting system. 
This system involves the instal lation of 
electronic sensors at emiss ion points in 
Megacorp 's facilities which 
continuously relay information on those 
emissions to E FOMAIN fo r analysis 
and comparisons to emission 
limita tions. This wil l provide EPA vvith 
a monthly compliance profile of a ll 30 
Megacorp manufactur ing facilities, 
automatically identifying violations and 
tracking compliance, and a llowing EPA 
to issue c itat ions and admin istra tive 
orders more quickly. 

That's the future. But the year 2000 is 
not as fa r off as it seems . The fact is that 
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EPA already is implementing or 
planning a number of these fut ur i ·tic 
enforcement tools. 

Although a cen tral enforcement 
computer system and portable 
computers to aid inspectors are still 
dreams of the future, todav the NEIC 
feeds corporate complianc-e information 
gathered from the various program 
offices' data bases. the regions. states, 
and many other sources. into a 
mini-computer which enables EPr\ to 
target facil ities for inspections. \\'hen 
EPA wishes to emphasize an 
enforcement priority. the Office of 
Enforcement and Compliance 
Monitoring (OECM) can determine 
th rough the 1 E!C comp uter \Nhich 
companies and facilities are in the 
regulated universe, and, through criteria 
like those used for the se lection of 
Megacorp as the target for the "TOX 
Initiati ve ," can determin e which arc 
most like ly to be in violation. 

The " traffi c ti cke t" approach to minor 
viol atio ns is now under development in 

. . . Transmit now. 

OECvl, and EPA is currently requiri ng 
companies to perform multi-media 
environmental audits as part of the 
remedy outlined in certa in settlement 
agree1~ents. Requiring a company to 
perform risk assessments to prevent 
accidenta l emissions (rather than 
addressing them after the fact) may be 
the next logical step toward reducing 
environmental risks. 

When one cons iders the 
developments in technology which ham 
occurred in the past ten years. and 
which \vill surely continue. the vision 
which \Ne have of enforcement in the 
next decade is not unreasonable. EP \ 's 
ab ility to achieve that vision is limited 
only by our willingness to accept ne\\' 
technology and to attempt innovati\'e 
approaches to enforcement. [n the end, 
the technology and inno\·ntion of the 
coming decade can only makt? 
enforcemen t more efficient ancl effecti\'e 
and, as a result. raise compliance and 
environmental consciousness 
throughout the entire regu lated 
community. c 
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The Justice Department: 
When the Polluter Meets the Judge 
by F. Henry Habicht II 

T he Departme nt of Justice. through 
the Land and Natu ral H.esourccs 

Div ision , represents the Un ited States. 
its agencies . and officials in matters 
relating to e11vironmenti.ll quality . public 
lan<ls and natural resources. l ndian 
li.ln<ls and native claims. i.llld \\'ilcllifc 
and fisherv rosoun.es. The Division·s 
most frequent clien ts include the 
Departments of i\ gricul ture. Commerce. 
Defense, Energy, l11terior. and 
Transportation, as well as the 
Environmental Protection 1\ gency. 

The Division handles (:nvironmental 
enforcement litigatio11 u11dcr a wide 
range of statu tes desig1wcl to protect the 
publi c heal th and the (!nvironment from 
pollu tion of our air. so il, surface \Valer, 
drinking water. a11d ground Willer. Mos t 
enforcement litigation arises out of 
statutes designed to address cleanup of 
hazardous waste sites (the 

1 l lri/111 Iii I~ Hu \ ~~1~ 1 11111 ,\1111rn1•1 
c .i·111·1.il 1111 1,11· l 11 11d <111d \'rillllnl 
lle~o11n 1 ·, J):\ 1•.i1111 o{ tlil' I ,.i.., 

1>1 pwlr111 ril "' /11~111 ,. J 
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Comprehensive Environmental 
Response, Compensation , and Liability 
Act of 1980. as amended bv the 
Superfund Amendments <:ll-1d 
Reauthorization Act of 1986), the 
ongoing disposal of hazardous wastes 
(the Resource Conservation and 
Recovery Act). the pollution of our 
waters nnd \\'Ctlnnds (the Clenn Water 
Act and the Rivers and Harbors Act), 
the integrity of our drin king water (the 
Safe Drinking Water Act), and the 
quality of our air (the Clean Air Act). 
These statu tes arc enormously com plex 
and regularly present cha llenging 
opportu nities for the Division to address 
the proper interpreta tion of the law to 
novel factual circumstances and to 
complex, difficult. technical matters. 

The Division is the principal enforcer 
of the federal environmental laws . often 
represen ti ng our leading c lient, the 
Environmental Protection Agency. 
Enforcement cnses are referred to the 
Divis ion from EPA regions or 
headquarters or from one of the 
Division's other client agencies. 
Generally , with respect to EPA cnses, 
the Division files the action 1.vi thin 60 
days after the referral. unless addit ional 
fac tual information is needed. t\fter 
receiving a litigation report , the Division 
conducts a thorough eva luation of the 
referral, ensures tha t technica l and other 
litigation support is ava ilable from 
EPA, and drafts the necessarv cou rt 
papers and pleildings. -

During the fisca l year ending 
September 30, 1986, the Division 
received more than 400 enforcement 
case referrals, in addition to 450 matters 
pending at the beginning of the fiscal 

ea r. Also during fiscal year 1986, we 
concluded with opposi ng parties over 
175 settl ements that were entered wi th 
the cou rt as consent judgments. The 
Di vision also l ried and received 
favorabl e court judgment in over 30 
district court cases. The rest of the 
matters considered and referred d uring 
fis cn l yea r 198G remain pending. 

The Division has also successfullv 
prosecuted more people and -
corporations for criminal viola tions of 
the environmental laws than ever 
before, obtaini ng over 257 guilty pleas 
and convictions since 1981 that resulted 
in over $3 million in fines and almost 
150 years in jai l sentences. We have 
fil ed more civ il environmental 
enforcement suits than ever 
before- over 1,000 since 1981 - and in 
our hazardous waste cases alone, we 
have obta ined court-ordered cleanups 
worth nea rl y $400 milli on. 

During the last year we have had 
outstanding success in various 
enforcement litigations. Under the Clean 
Air Act. we successfu l!!' tr ied a major 
penalty action against the St. Joe 
Minerals Corpora tion. Following a 
lengthy trial. the company agreed to a 
fin ding of liability and a $1.2 milli on 
penalty fo r violating sulfur d iox ide 
emission rules. The Division was also 
successfu l in concl uding several 
diffi cult enforcement cases aimed at 
curbing volatile organi c compou nd 
emissions , wh ich contri bu te to the 
nation's ozon problem. Among th ese 
was an action against Smurfit Diamond 
Packaging, which resul ted in injunctive 
relief valued at over $800.000 and a 
$120,000 penalty. 

Under the Clean Water Act. the 
Div ision pursued several cases agai nst 
municipa l violators and reso lved a 
major act ion aga inst the City of Los 
Angeles. In that settlement, the city 
agreed to undertake an important 
remedi al program to e lim inate di scharge 
into the Pacific Ocean and Santa 
Monica 13ay. Moreover , the city agreed 
to pay a $625,000 civil penalty. The 
Division a lso resolved enfo rcement 
act ions against severa I major industrial 
vio la tors in 1986. In U.S . v. Phelp s 
Dodge, for exam pl e, the company agreed 
to insta ll an $8 mil lion run-off control 
system to abate unperm itted cop per 
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mining run-off and to pay a $1 million 
penalty. Litigation was also successfully 
concluded in a number of very complex 
Superfund cases. In U.S. v. Reilly Tar, 
the defendants agreed to implement a 
$50 million remedy at a site just outside 
St. Louis Park, MN. Similarly, in 
U.S. v. Western Processors, the 
defendants agreed to implement a 
remedy valued at over $40 million at a 
site near Seattle, WA. 

Despite the Division's unique success 
in pursuing environmental enforcement 
actions, these actions are extremely 
difficult and time-consuming to 
prosecute. U.S. v. Kaiser Steel 
Corporation is a perfect illustration. In 
this action under the Clean Air Act, 
EPA and the Department of Justice had 
three goals: to force Kaiser to stop 
operating four blast-furnace casthouses 
in violation of the law; to require Kaiser 
to undertake a plan to bring these blast
furnace casthouses swiftly into 
compliance with the Clean Air Act; and 
to assess substantial civil penalties for 
violations of the law. 

In many ways this was a relatively 
straightforward enforcement action, 
with well-documented, clear violations 
involving only one defendant. Yet this 
"simple" action required over three 
months' full-time preparation for a 
highly experienced Lands Division 
attorney. During trial, the U.S. was 
represented by a local Assistant U.S. 
Attorney, and EPA enforcement counsel. 
and two Washington-based Lands 
Division attorneys-all of whom put 
weeks of considerable effort into lengthy 
negotiations, careful witness 
preparation, legal research, and drafting 
of numerous legal documents. Weeks of 
attorney time were spent interviewing 
the various potential witnesses, 
especially the expert witnesses. This 
activity is commonly known as the 
taking of depositions. The defendant 
took a deposition of one of our experts 
during more than three full days; the 
government also spent about three days 

MARCH 1987 

taking the deposition of one of the 
defendant's expert witnesses. The trial 
lasted nearly two weeks. The United 
States had the burden of proving its 
case and presented 11 witnesses-one 
technical official from the state to show 
evidence of past noncompliance; six 
EPA investigators who observed the 
violations;* two state experts vvho 
testified on the Clean Air Act National 
Ambient Air Quality Standards to 
demonstrate to the Court the 
seriousness of the violations; and 
two employees of the defendant \•vho 
admitted that the standard had 
been violated. 

In total, the United States presented 
over 286 exhibits containing such 
information as plant data, emissions 
data, corporate financial data, and other 
technical and scientific information. 
Kaiser entered into evidence over 35 
exhibits. There were thousands of pages 
of exhibits alone. The trial transcript, a 
verbatim record of everything that was 
said during the trial, contained over 
1,000 pages. At the conclusion of the 
trial, the important legal papers such as 
the pleadings, the exhibits, the trial 

transcript, and the Court's decision 
completely filled a standard file cabinet. 

In the Kaiser Steel case, as in most of 
our enforcement litigation, the Division 
prevailed. The Judge assessed the 
maximum penalty: $825,000 plus costs 
and interest. 

RCRA and CERCLA litigation are 
typically even more complex. The 
number of defendants, number of legal 
and technical issues presented, amount 
of monies sought, and the length of time 
required to implement the remedies all 
significantly complicate RCRA and 
CERCLA litigation. The Division's 
efforts on these cases in negotiation, 
witness preparation. the taking of 
depositions, legal research, the drafting 
of various legal documents, and the 
actual trial are, consequently, also 
greatly expanded. 

Environmental enforcement is a 
complicated process that involves many 
challenging legal and technical issues. A 
number of important variables 
contribute to our unusual record of 
success. Some of the most important are 
the high quality and professionalism of 
our Division's attorneys, as well as the 
EPA attorneys; excellent referrals from 
our client agencies, especially EPA, 
containing well-documented, 
well-researched cases of clear violations 
of the nation's environmental laws; the 
high priority we place on cooperation 
with the states; and also the strong 
technical support provided by EPA 
during the litigation process. Only 
through these close cooperative vvorking 
relationships with our client agencies 
have we been able to employ the courts 
to drive home to polluters the great cost 
of harming the environment. o 

*The violations documented were of the 1•isible 
emissions standard of the Stole lmplemenlotion 
P/0:1 (SIP/. The inspectors lwd ouserved 4.5 
\'iolotions of the SIP. 
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EPA's Regional Offices: 
A Case of Being on the Front Line 
by Victor J. Janosik 

EPA 's Office of Enforcement ond 
Compliance Monitoring develops 
enforcement policy, coordinates 
comp lex or precer..lent-setting cases. onci 
generully trncks com1 lionco ivith 
environnwntol /mvs nutionolly. It's the 
stotes ancJ regional offices, ho11•e1·er" 
that provide the first-line defense 
ngoinst l'iolators. In fisca l ymir 1986, 
the regions took over 2.600 
odministrotive actions on their 01Vl1, 

ond originoted CJ record 386 jud icial 
cases that were referred either to EPA 
heodquarters or to the Deportment of 
justice. 

This high level of r:nJorcemont action 
rnsu lted from strong cooperot ion 
b<!t1vcen the states, the EPA regional 
offices, uncl lwodquorters. 

The following article from EPA ·s 
Hcgion 3 ill ustrntes the environ mental 
results thot come from stote ond 
rcgiorwl enforcemen t efforts. 
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Most people Rssocintc Superfund 
cleanups with drnmatic moon suits 

and high-tech equipment. The drama is 
there, all right, but so is the plain. 
old-fashioned paperwork. It's not 
glamorous but it' nbsolute ly essential. 
Long after the mobile lnbs roll away, 
Superfund staffers are still following 
paper trails, trying to find the part ies 
responsible for the site. 

"Re ponsible parties" is Superfund 
terminology for people or businesses 
who might be liable for cleaning up 
certain haznrdous waste pollution 
situations. Categories of potentially 
responsible parties include individ uals 
or companies that own property 
polluted by hazardous substances : that 
owned the property or opera ted there at 
the time of disposa l: thnt arranged to 
have hazardous substa nces transported 
to a site where they caused health or 
environmental hazards; or that ·hose a 
si te anrl transported hazardous rnnterials 
to tlrnt s ite. If they can be impl icated at 
a given si te, any or all of these parties 
could be responsible for performing or 
paying for a cleanup. 

Many times, however, the responsible 
parties are not immediately eviden t. and 
EPA mus t step in to do the cleanup. 
Because these operations can be 
enormously expensive, EPA has tried to 
preserve its Superfund money by 
aggressively seeking cleanup or cost 
recovery from the parties responsi ble for 
the pollution. The Superfund lav .. • has 
made this task a little easier by giving 
EPA the authority to gather information 
identifying the haza rdous substances at 
a site, the extent of the poll ution, the 
persons respons ible, and thei r ab ility to 
pay for or perform a cleanup. In 
practice , however, gett ing cleanup done 
or recovering costs, or even identifying 
the responsible parties, may require 
anything from a few phone calls to 
months of tracking nnd detective work. 

(Junosik is o Hcmediul Project Vlurwgcr 
in the SuperJund Brunch o.f EPA Flegion 
J.J 

One case resolved with a few phone 
calls oc urred in EPA Region 3. In a 
small town in northeastern 
Pennsylva nia, an inspector for the 
state's Department of Environmental 
Resources (DER) discovered two smnll, 
deteriorated buildings filled with rusted. 
leaking barrels and other containers. At 
DER's request , a Region 3 assessment 
team investiga ted and found toxic heavy 
metals, corrosive liquid s, and flammable 
substances leaking into the nir and onto 
the ground . Not only did the site pose a 
threat of fire and explosion, the 
build ings which housed most of the 
containers were collaps ing and ensily 
accessible by neighborhood children 
and other residents. The elderly woman 
who owned the property could tell EPA 
only that her son had stored the 
materials in the buildings many yea rs 
earlier. 

The Superfuncl enforcement staff got 
in touch with the town's mayor. !nny 
local government officia ls often know 
quite a bit about their constituents; in 
this case, the mayor seemed to know 
nearly everything about everyone in his 
small community. including the fact 
that the woman 's son worked at a Kerr 
Glass Manufacturing Corpora tion facility 
in southeastern Pennsylvania. When 
questioned by EPA, the son explained 
that he had received the materi nls over 
several years from both Kerr Glass and 
the previous operator of the plant before 
it was bought by Kerr. They were 
s imply excess stock or of 110 further 
value to the companies, and he hnd 
req uested the materials for no other 
reason than that they were free. What 
had started out as an innocent act of 
accumulation had evolved into a 
hazardous waste s ite requiring 
expensive emergency action comp letely 
beyond his financial ability or 
resources. 

Enforcement then con tac ted Kerr 
Glass , who vol unt eered to enter into a 
written agreement with EPf\ to hire a 
contractor who would perform the 
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removal act iviti es. By its quick 
response, Kerr Glas made the 
communit considerablv safer and also 
sa\ ed $71.000 of Superfund money for 
use at other sites. 

The Kerr Glass Manufacturing 
Corporation was an exceptiona ll y good 
citizen in this case, but the si tuation 
itself was not atypical. A significant 
percentage of Superfund sites start out 
as back vard collections or small 
busines;es that just grow out of hand 
and are then forgotten. Some. in fact. 
are so-called historic sites that go back 
30, 40 years or more, lea\'ing persons 
whose intent vvas an 1thing but the 
creation of a hazardous waste problem 
caught with the potentia l for major legal 
and financial responsibili ty. Until an 
emergency arises . many of these people 
are unaware of the dangers inherent in a 
situation involving hazardous wast es 
and have li ttle or no kno,,·!edge of 
environm ental la1Ns. 

A man in rnral West Virgin ia, fo r 
example. inherited land on which his 
father had conducted a sa lvage business. 
The business had involved buyi ng and 
storing just about an 1thing !hil t cou ld 
have a future buyer, including waste oil. 
industri al paints. herbicides, pesticides. 
solvents, and other chemical mixtu res. 
When the owner died. his heir had no 
interest in the business and the en tire 
operation was simply abandoned, 
corroding containers and a ll. 

Thi rteen years later, however. two 
local residents were overcome by fumes 
while hiking across the property and 
had to be hospitalized. When the West 
Virginia Department of Natural 
Resources [ONR) inspected the si te, they 
found hundreds of drums of waste 

Th e /\.err Gloss Mon ufucl uri ng 
Corporn tion sm·ed Supnrfund $7 1.0 00 
b,1· 1•0 /unt ecring to hirP. o con lrnc:tor to 
remo1'C leoJ... ing burrels und ol lwr deliri ~ 
fro m this si le in nortlwus tr•rn 
Pen nsy l \'C111 i u. 
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chemicals. large areas of contaminated 
so il , and a co nta minated pond. Waste 
drums were stacked fo ur-high in plnces 
a long the road tha t bordered the s it e. 
and collnps ing bu ildings anc.l abandoned 
trailers and other vehicles littered the 
landsca pe. The smel l of pes ti c id es nnd 
paints permeated the whole nrea. 
f3eca use of the a pparent magni tu de of 
the problem, D R asked EPA to conduct 
nn emergency remova l to avert the 
threa t to public hen lt h and the 
env ironment. 

While Region J 's On-Scene 
Coordinator supervised the cleanup, the 
enforcem ent s taff wen t to find the 
res ponsi ble parties. A sea rch of deed 
and tax records ident ifi ed the heir as 
owner of approximately 25 acres of 
contamina ted p rope rty, including a 
he re tofo re "lost" parce l of land in the 
middl e that had neve r been deeded, 
ass •ssed, or taxed . When he was 
notifiecJ by EPA that he might be a 
respo ns ibl c party as cJefined by the 
Superfund law, a!ld th us res ponsible fo r 
performing or pay ing for a clean u p, the 
owner was bewildered. fi e had never 
heard of Supe rfund, bu t wanted to he lp. 
He proposed to bulldoze all the 
con ta ine rs into a large hole and cover 
them wi th dirt. When EPA told him thi s 
was unacceptab le bcc;i use it would 
end anger the neighborhood. further 
contaminate the so il. and en danger the 
ground Wi.ller, he suggested an 
til temntive. Instead of burying th e 
co ntai ners, he would bulldoze them into 
a mountuinous pi le and burn them . 
EPJ\'s 011-Scene Coordinator adv ised 
him that the bonfire idea was also 
unacceptabl e. Th e was tes wo uld have to 
be trnnspo rt ed , s tored. trea ted, or 
di sposed of in an e nvironmentally 
sound manne r a nd in accordance w ith 
fed era l and stat e laws. Clean up was 
expected to cos t a t leas t severa l h undred 
thousan d Joi Jars . T he owner sa id he 
couldn't co ntribute more tha n a few 
hundred dollars, and took off for a week 
of bass fishing. 
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The whole process of 
identifving and settling with 
responsible parties can be 
hostile ond protracted. 
involving long-gone owners. 
managers, operators, haulers, 
and witnesses. 

Enforcement then tri ed finding the 
manufacturers and distr ibutors of the 
various products on si te, but for four 
months, the investigation kept running 
into dead ends. When the extensive 
research effort was conc luded . EPA 
determined that the owner was the only 
party who m ight be cons id ered 
potentially li able, and he didn't have 
the resources lo contribute to a cleanup. 
Cost recove ry actions w ere abandoned , 
and EPA completed the c leanup a t a 
cost of m ore than one mil lion dollars. 

Some recoveries are stymied not by 
fin ancia l inability or the absence of 
respons ible parties, but by 
uncooperativeness. The whole process 
of identifying and sett ling w it h 
responsible parti es ca n be host ile an d 
prot racted, involving long-gone owners. 
managers, opera tors. haul ers. and 
witnesses. In these s ituations , EPA uses 
ch emi cal analys is. land-titl e searches, 
ne ighborhood surveys, aeria l 
photography, and the specialized talen ts 
of the Agency's toxicologists , engineers, 

· geologists , bio logists, accountan ts, 
radiation experts, and attorneys to 
uncover and d evelop the necessary 
information. 

In another Pennsylvan ia case, a man 
a ppeared to be assoc iated with a s ite 
that had been aband oned fo r more than 
14 years. Was te ponds h ad spilled over 
and seeped into the ground . and barrels 
which contained haz<wdous s ubstan ces 
had rus ted thro ugh a nd finnlly 
explode d , br inging EPA to the scene for 
an emergency cleanup. Though 
identifi ed by local offi cials as the owner 
of the site, the ma n d isclaimed al l 
responsibility and refus ed e ither to 
conduc t a cl ean up or to pay for it. In 
any event , he insisted that he had no 
way of pay ing fo r a c leanup. Because of 
the continu ing threat of fire and 
explosions, EPA spent more than 
$300,000 of Superfund money to 

s tabilize the site and make it reasonably 
safe, with even more cos tl y measures to 
clean u p so il and wate r con tamina tion 
s ti ll a possib il ity. 

Aga in , enforcement set o ut to track 
the responsib le parties. and a 'ain , a ll 
roads led back to the in ilia l l v-i dentifi ed 
man. EPA d iscovered that t11e man was 
an offi ce r of, a nd in some cases . 
president of, a number of small 
corporations . In addition to es timated 
personal monetary assets of more than 
$400 .000, he a lso owned m uch of a 
small vil lage in northern Pennsy lvania 
a nd had extens ive lnnd hol di ngs . These 
holdi ngs were being taxed at th e 
uncommercial ized property ra te . though 
some were in fact built on and others 
reported ly were used fo r ti mber, o il, and 
gas produc ti on. Most im portantly . he 
was also the owner, president , and so le 
employee of both the co rpora tion that 
curren tly owned the site and the 
corporat ion tha t had previously 
operated th ere . At the t ime the \·vasles 
were abandoned, the man had been 
vice-pres ident of the la n d-owning 
compa ny and general manager of the 
manu fa cturing operations. Based on 
these factors. the Superfund 
en forcement s taff re ommended that 
legal act ions be taken to recover the 
costs of th e c leanup. 

Even though the searches for persons 
or bus inesses that might be a t fault in 
hazardous waste pollution inc id en ts do 
not always produ ce the hoped-for 
results , million of dollars of Superfu nd 
money a re saved every yea r because 
responsib le pa rties are found who 
vo lunta ri ly or otherwise contr ibute to 
the costs of cleanups . The s uccess rate 
for obtaining initial commitments by 
individua ls and companies who are 
li able for h azardous waste problems, 
and fo r recovering money spent on 
government-funded cleanups 'Ni l l rise 
with the increas ing expe ri ence a nd 
sophist ication of those EPJ\ people who 
enforce the provisions of the Su perfund 
law. o 
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\\'ostPs l'rom 11(~sN1·e .\fining. 111•or 
Duluth. ,\[.\'. f/oirl'd do1rn this long 
sluice i11to Lol-.e StJJH'rior u11til 
,\lin1H·soto 11·011 o ruli11g tlwt usto/J/islH•d 
"0\·1·rnnH'llt 's rinhf to re 0 u/ute on 
~cti1· it~· tliot .pn;Pnls c1 ;~isk lo lwolth 
e1·en in the locT of scil'ntilic: u11c·r·1foi11f\' 
ohout its w:tuul irnpuc.t. · 

Prior to l he passage of the 
environmenta l legis lation assoc iated 

with the environmenta l movem ent of 
the ea rl y 1970s, the p rincipal s tate 
environmental enforcement tool was the 
law of nu isance. J\ nuisance is, 
essential ly, any acti vity that 
unreasonably interferes with the 
activities of another. This broad legal 
princ iple was used by states to d ea l 
with air, water , and other fo rms of 
pollution emanating from a wide va ri ety 
of sources inc luding landfills. 
incinerators, sewage trea tment fa ciliti es. 
chemica l plants, s melters. refineries. 
pulp mills. and rend ering plants. 

Nuisa nce law , however, proved 
inadequate to deal w ith the mou nting 
national ai r and water pollution 
problems tha t were be ing increas ingly 
recognized in th e late 1960s. Some state 
courts struck the balance between 
economic deve lopment and 
environmental protection in a manner 

(Podclud. u Spf'c:iul J\ssistu11t r\ttornl'_1· 
Gc~ncrol 11·ith the Stole oJ' ,\linnusolu . is 
En vi ro 1111 w n to I Pro grwn:s Cou rd i 11 c1 tor 
f'or the 1\ttonw1· Cencrol. 1 fo prnl'iously 
sen·cd us JJimctor of tlw Em·irnnmcnl 
Projcc:i of the .\'utioiwl 1\ssocintion of 
1\ttornc1·s Cerwrol. 'J'he opin ions 
exprc>ssi~d i11 this ortir:le ore those of 
Poe/dock one/ do not 1wccssorill' rc(/cct 
thC' opinions of tlw ,\l i11i1esotu i\ttorne~· 
Ccncrul's Office.) 
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The States: 
Innovative Ways to Enforce 
the Cleanup 
by LeRoy C. Paddock 

fa voring economic development. In still 
other states, the interest in even 
pursuing cases to protect the 
environment was absent. 

As a res u It, Congress in tervened 
in the 1970s by enacting n series of 
comprehens ive environmental statutes, 
including the Clean Air Act , the Water 
Pollution Control Act, the Safe Dr inking 
Water Act, the Resource Conservation 
and Recovery Act, and the 
Comprehensive Environmental 
Response, Compensation and Liabili ty 
Act. These federa l initiati ves and the 
he ightened awareness lo environmental 
problems that spurred the federal 
acti vity also spawned innovat ive 
approaches to environ mental 
enforcement at the s tate leve l. 

Many of the enviro nmental problems 
addressed by the nevv statute passed in 
the 1970s i nvo 1 ved emiss ions that 
resulted in a r isk of lrnrm rather than a 
proven ha rm. Consequently, one of the 
most importan t cases of this era was the 
Reserve Mining Case. In the Reserve 
case, th e State of Minnesota, a long with 
the United States , sought to stop 
di scharges into Lake Superior of mine 
tailings con taining asbestos-li ke fi bers 
and the di scharge of pa rti cul ates 
containing the fibers from stacks at a 
ta con i te production fac ility. Al though 
Minnesota was not able to prol'e that 
th e fib rs in fact caused hea lth 
problems, it pu t fo rward the 
then-innova ti ve argument th at the 
discharge shou ld be prohibited on the 
basis of evidence that the fibers could 
cause harm. 

In its opinion . the court noted that 
.. th e exi stence of thi s asbes tos 

contaminant in a ir and water gives ri se 
to a reasonabl e medica l concern fo r 
publi c hea lth ... Such a contaminant 
should be removed. " Thus. the Reserve 
case he lped establish the princip le , now 
basic to environmenta l law. that the 
government may regulate acti vit ies even 
in the face of substantia l scientif ic 
uncerta in ity as to the actual impacts of 

the activity where th e acti\·ity presents a 
risk to hea lth. 

Another sta te in itiat ive that has had 
broad impact on environmental 
enforcement was the passage of the 
Mich igan En\'ironmenta l Pol icy J\ct and 
similar acts in other states. These acts 
authorize anyone, not just the 
government , to bring an action in sta te 
court to prevent pol lut ion. impairment , 
or destruction of the envi ron ment. 
''Pollut ion , im pa irment, or destruction" 
is broad] defin ed by l\! innesota's 
version of the act to include any 
conduct by any person i,,vhich violates 
any environmental quality standard or 
which materia llv has an adverse effect 
or is li kelv lo m·aterial h · have an 
adverse effec t on the e1;vironment. 
These s tatutes. often sa id to have 
crea ted private attorneys genera l, 
opened up the en forcement process to a 
much vvider group of persons. They arc 
the precursor of the cit izen suit 
provisions now common in 
envi ronment al legis lation. 

The introduction in the ea rl y t980s of 
criminal enforcement strike forcf!s to 
deal '"' ith the increas ing p robl ems of 
il legal d isµosal of hazardous wnste ll'as 
another develo pment ini ti ated by the 
states. This movement to criminal 
enforcemen t ·was spearheaded by several 
eastern sla tes . inc ludi ng ew Jersey and 
Maryland, and was promoted th rough 
the formGl ion of the ort heast 
Hazardous \i\laste Pro ject. 

Why was it necessary to resort to 
criminal enforcemenP The profits that 
could be derived from il legal disposal 
were substantia l. and civil en forcement 
was unable to achi eve compl iance in n 
number of cases . The va lue of crim inal 
enforcement in achieving compliance 
with environmental laws was soon 
recognized by the federa l government. 
Today the Department of Justice has a 
criminal enforcement un it in its Land 
and Natural Resources Di vision, the 
Environmental Protection Agency 
employs over 35 full-time crim inal 
investigators, and several offi ces of 
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United States Attorneys are actively 
involved in environmental crime cases. 
Further, n number of other stntcs have 
enacted environmental crimina l laws 
and developed criminal nforcernenl 
units. 

States also provided important 
leadership in the hazardous waste si te 
cleanup efforts . During the early 1980s, 
the federal Superfund program was 
slowed for n ariety of reasons. Several 
sla tes including Minm:sota, 
Massnchusctts, and New Jersey passed 
sta te Superfund lnws and moved 
aggressively to compel responsible 
parties to undertake cleanup work. 

In 1983 Minnesota enacted one of the 
mos\ comprehensive Superfund la\NS in 
the nation. The Minnesota 
Environmental Response and Liauilily 
Act es tablished a strict joint and severa l 
li ab ility standard for cleanup of 
hazardous waste sites and for personnl 
injuries resulting from expos ure to 
hazardous waste. The stnt e moved 
quickly to obtain private party c leanups 
under its new law. Within two years of 
the passage of the Act, 17 co nse nt 
orders had been signed covering 
cleanup work va lu ed at over $25 
million. The Minnesota Superfund law 
and the techniqu es used to imp lement 
the law have become models for many 
s tate programs. 

Another innovation relat ed to 
Superfuncl activ it ies was the passage of 
so-called "Superlien" statutes by 
Massachusetts and several other states. 
These superl ien statutes are d es igned to 
allow states to recover costs incurred in 
cleaning up a hazardous waste s ite by 
plac ing a li en on the site and. under 
some statutes, other property owned by 
the person responsible for the 
contamination. The liens are called 
"superl iens" because they are given 
priority over the pre-existing liens on 
the property involved. Recognizing the 
importance of the li ens to recovering 
Superfund money spent to clean up a 
s ite. Congress included a lien provision 
(although one which does not have 
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priority over pre-existing liens) in the 
Superfund Amendments and 
Reauthorization Act. 

Cleanup responsibility laws su ch as 
New Jersey's Environmental Cleanup 
Responsibility Act [ECR1\) provide a 
final example of state innovation. This 
relative ly new approach to enforcement 
requires private parties lo notify the 
state prior to the sale of certain 
industrial property. Jn addition. the 
owner must submit a written 
declaration that there has bee n no 
discharge of hazardous wastes on the 
site, or that any discharge has been 
cleaned up. In the alternative, the owner 
may submit a cleanup plan to the slate. 
By one estimate. 'ew jersey' s ECR1\ has 
already produced over 250 priva te party 
cleanups. 

Banks, mortgage compuni es . and 
individuals involved in the purchase of 
industrial property have become 
increasingly concerned about the 
possibility that the property may be 
contaminated bv hnzardous waste. Laws 
such as ECRA provide both the 
incentive to clenn up property prior ton 
sale and some assurance that a 
purchaser is buying clean property As a 
result , it is likely that laws of this type 
may soon be adopted in several more 
states. 

The enforcement 1..vorkloads of states. 
already heavy, is likely to furth er 
increase over the nex t few vears. The 
application of the hazardo1~s waste rules 
to small quantity generators and the vast 
new undergrounJ storage tank programs 
will soon bring tens of thousands of 
new regulated entities into the 
enforcement arena . further. EPA 
Administrator Lee Thomas has made it 
clear that he wou ld like to see the states 
handl e as much of the Superfund 
program as possible. These new 
responsibiliti es will req uire further 
innovations from the states in the years 
to come. o 

Local 
Government: 
The Pollution 
Didn't Wash 
by Carol Panasewich 

A t 5:30 a.m. on Mnrch 9. 1984, 
Richard Eick, operations manager of 

the Rockford . IL, Sani tary District. 
was awakened by a te lephone call that 
would put years of uncertainty lo rest. 
1\n officer with the Lo\·es Park Police 
Department, on night patrol. had 
noticed a truck in distress al a local car 
wash. Due to a heavy load of 25 drums 
in the back, the truck hnd dropped 
through a wooden grat ing in the floor . 
into a c leanout basin below, and it was 
h a nging askeiv in the car wash- an 
unusual problem at any tim e of day. but 
pa rti cularly at 3:00 a.m. Investigating 
further , the officer noticed that the 
driver was dumping the contents of the 
drums into the car wash's drainage 
s stem. 
- By 6:15 a.m ., when Eick arrived on 

the scene. several oth er authorities a lso 
had been ca ll ed in , includ ing the 
Illinois S tate Police. They arrested the 
driver for apparent violation of the 
Illinois law which prohibits disposal of 
huzardous waste and wastewater into 
public sewer systems. This arrest was 
the first step in a two year legal process 
that would shut down the truck driver's 
employer, Alloy Plating Corporation, 
after years of illegal activi ties invol\' ing 
the disposal of cadmium , cyanide. and 

· other electroplating wastes. Closing 
down Alloy Plating Corporation also 
v"ould enable the Rockford Sanitary 
District finally to reach and maintain 
safe leve ls of cadmium thro ughou t its 
wastewater treatment system. 

Since the 1980 RCRA regulations 
went into effect. Eick notes, the 
Rockford Sanitary District had faced a 
persistent and puzzling cadm ium 
problem. Try as they might, the 
Rockford plant m anagers couldn't 
achieve a "cadmium balance" in the 
municipal wastewater treatment system. 
Levels of cadmium th roughout the 

(Panaseivich is o Pu/Jii<: ln/urmulion 
Spec iolisl who hus bcl'n on df'luil irilh 
th e EPJ\ O]Jicn o.f Public 1\lfoirs. ) 
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system w ere loo high ; sludge from the 
plant was cons id ered hazardous w as te 
due to its e leva ted cadmi um conten t . 
Furthe r, periodic monitoring at severa l 
different points in the treatment sys tem 
showed tha t caLmium levels in 
downstream , treated waters actually 
w ere higher than those "at the front 
door," entering the plant. Th is led Eick 
and his associates to sus pect tha t some 
industrial operation on the same sewer 
line was bypassing the treatment plant 
and discharging cadmium vvas te direc tly 
downstream. 

A series of anonymous te lephone ca ll s 
and re ports of conversa tions overheard 
at bars a bout town confirmed what Ei k 
and his co lleagues had suspected, based 
on the ir knowledge of the loca l 
industri es' efflu ent d ischarge and 
cadmium compliance records. Allov 
Pla ting Corporation, an electroplati;1g 
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job shop , had exceeded cadmium 
effl uent limits . Word wa that 1\llov 
Plating was dumping its wastewate.r and 
concentra ted plating solu ti ons. rather 
than haul ing them to an off-site 
treatment fac ility as the co mpany \\·as 
required to do. In the months preceding 
the truck driver 's arres t, Eick and his 
associates became convin ed thnt ;\ll ov 
P la ting was illegally dumping its -
wastewate r, but they had no evidence to 
prove it. Al one point , they instal led 
te lev ision cameras a t a ll the sewer pipe 
connection points near the company lo 
record any illegal connect ion activ it ies, 
bu t these tri es were unsuccessful. 

These thwarted attempts lo con trol 
Alloy Plating were fr ustrat ing bu t. as 
Eick says, "If you give them enough 
rope, eventually they ' ll hang 
themselves."- or expose themselves in a 
car wash in the middle of the night. 

During the crim inal tria l, the truck 
driver for Alloy Plating, who turned 

Tliis trn ck 0 11·11 t>cl IH· flit' :\/lo\' Plutirig 
Corporotion. d roppt;d through. o \\'O\ld< · n 

grn ti ng 11·hi11• its dril'cr 11w; C'lllpt\ in~ ..?:J 
drums of 11·as te1n1tn into o Hod.lord. 
IL. co r 1\·ush 's clrninogt• s\'sl1·ni. 

state's ev idence, admitted tha t the 
company bad used the car wash 
disposal technique se\'era l time . They 
also had rented a ,,·arehouse and made 
certain modifi ca tio ns so that quantities 
of wastew ater coul d be pumped out 
through the drainage system. Other 
industria l sites also had been em plo\'cd 
to dispose of the com pany· s wastewa le r. 
which contained residues of C\'an ide . 
cadmium. and other heavv metals. 

The Alloy Plating court-case was 
moved out of town in mid-course 
because it proved to be such a hot issue. 
con suming the at tent ion of the local 
media . When th e case con ·luded last 
summer. the plan t manager was sent to 
jail for three vears. In Eick's view , this 
1-vas an injustke; the manager was 
simply, "doing wha t he had been told to 
do by the owners of the company ... 

1eanwh ile, the owners are free. and the 
company has been charged a S6r .000 
fine that mav never be collected s inco 
the compan)~ has been dissolved. 

The 1\ lloy Plating case had the 
posi ti vc effec t, however. of i 11 c rcas i ng 
awareness of hazardous waste disposal 
issues and potential wnter quality 
problems among v irtually a ll segments 
of the community. "People a re pa:-•ing 
closer attention no\\', " savs Eick. Befo re 
they pour anything toxic .down u dra in , 
they tend to check firs t with local 
authori ties . 

All told. over 1,000 barrels of was tes 
w ere found waiting fo r d isposa l at the 
Al la Pla ting fac ility when it was shut 
down. A haza rd ous waste c leanup 
operation was conducted on site. 
funded by the new owner. He i11stallecl 
up-to-da le, effec tive pretrea tment 
equipment, and is c redi ted with hav ing 
"cleaned up the ac t" at this facili ty. 
Electroplating continues the re today. but 
so fa r it does not involve the u e of 
cadmium. And Eick, happily, is able to 
maintain a long-sou ght-after cadmium 
balance a t the Rockford Sanitarv 
District. o · 
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Initiatives by EPA's Enforcement Offices 

\Vith 111011y of EPA's mojor 
regu lotory progrnms in pion~ 
ond operntionCJI. the 
momentum is shiJting from 
regulCJ tion deve lopment to 
regulotion complio nce. 11011· 

will the Agency implemen t 
th is incnwsed vmphosis on 
enforcemcn t? 

EPA journal osked some 
senior EPA enfo rcement 
officio/s in the Office oj 
Enforcement (Ind Comp/iCJnce 
Moni toring to describe 
init ioti1•es unrlerwor in their 
offices. 
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Michael S. Alushin 
1\ ssociCJte Enforcement 
Counsel (or J\ir Enforcement 

10 part of the env ironment 
has u grea ter potential to 
uffect human health than the 
tJir we brenthe. Pollutants in 
the ai r JH'l)Sent ri sks that 
cn nnot be avoided except by 
contro l Ii ng thci r sou recs. 

Onr, s1!rious a ir pollutant is 
ozone in the atmosphere 
close to the earth's s urface. 
for which EPA establi shed 
health-based standards in 
1979. Ozone is produced 
when su nlight reacts with 
volatile orga nic compounds 
(VOCs) and nitrogen oxides. 
Beca use as many as 90 
mil lio n c iti zens live in arnas 
wh r.re ozone standards have 
not been met, \Ne are 
concent ra ting enforcement on 
majo r voe sources s uch as 
motor vehic les and 
commercia l painting, 
printing. and coa ti ng 
operat ions to support the 
Agency's effo rt to reel uce 
urban smog. 

Another airborne pollutant 
and enforcement target is 
asbestos cli s p ers 1~d in to the 
nir when old buildings arc 
demolished. EPA has hegun 
to prosecute both con tractors 
and buil d ing mvners who 
und ertake demolition 
without the necessarv 
notification and prcc.autions. 

Richard W . Emory, Jr. 
Ac:!i11g Sen ior 
Enforcement Counsel for 
Criminol Enforcement 

Criminal prosecu ti on has 
become a very important 
option in EPA's enforcemen t 
s trategies, and th e word has 
definitely reached the 
regula ted community thnt 
prosecuti on is a good 
possibility in many pollution 
cases. And because it is a 
powerful deterrent to 
violations, it should grea tl y 
inc rease the rate of so-called 
"voluntary compliance." 
Criminal enforcement is 
making the Agency more 
effective. 

Still, more must be clone to 
weave the crim inal 
enforcement option more 
tightly into EPA's routine. 
Most "tips" of crimina l 
misconduct now come lo 
EPA "off the s treet"-from 
di sgruntled employees and 
other members of the public. 
Too few leads come from 
Agency employees and fi les. 
To increase the number of 
EPA-initiated investiga tions, 
OECM has begun to train 
program peo ple to iden ti fy 
and gath er evid en ce of 
criminal misconduct in th e 
course of thei r regular duti es. 
One tra in ing exercise, for 
example. teaches them how 
to spot signs of improper 
haza rdous waste han dling at 
different facili ti es. 

Criminal enforcement is 
a lso su pported by the 
development of state 
ca pabi lit ies in th is fi el d , and 
EPA is depending more and 
more on state help. A 
number of sta tes have 
arranged for EPA-fund ed or 

conducted train ing, technical 
ass is tance, and sharing of 
c rimina l int el I igence._ 

For all but those who 
commit crimes aga inst the 
environment , these s teps are 
a hopeful sign fo r the future. 
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Edward E. Reich 

Associate Enforcem ent 
Counse l for llazardous \Vaste 
Enforcement 

A strong enforcement 
presence is key to EPA 's 
administ ration of the federa l 
hazardous waste laws , 
particularly the Resource 
Conservation and Recovery 
Act [RCRA). An effective 
enforcement program stresses 
EPA's serious ness of purpose 
in achieving comp lia nce and 
in deterring violations by 
oth ers, and has the add it ional 
benefit in jud icial cases of 
retaining court oversight of 
complex cleanup efforts or 
corrective actions common in 
hazardous waste cases. 

EPA's enforcement efforts 
under RCRA recen t ly have 
focused on illegal operat ion 
of haza rdous waste land 
d isposal faci lities . Many land 
disposal fac il ities began 
opera ting under "interim 
s tatus;" tha t is , they had 
temporary authoriza tion to 
accept hazardous wastes 
pend ing the issuance or 
denia l of a permi t. To e ns u re 
m in imum standards of 
operation , RCRA requires 
owners and opera tors of 
these inte rim s tatus fac ili ties 
to mon itor ground vva te r for 
contamination due to leaks 
and to ma in tain the financ ial 
capabili ty to pay both for 
potent ial damages and fo r the 
costs of closing clown 
hazardous waste un its. 

When RCRA was amended 
in 1984, many in terim s tatus 
facilities were not being 
operated in compliance w ith 
these rules. The new 
amendments required owners 
and operators of these 
facil it ies to apply for fina l 
operating permi ts and certi fy 
compl ia nce w ith 
ground-water monitor ing and 
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financ ial responsibilitv rul es 
by November 8, 1985.
Facilities that could not 
certify compl iance lost thei r 
interim status and were 
required to stop accepting 
hazardous waste and submit 
an acceptable c losure plan. 
Although 995 out of 1,538 
inte rim status faciliti es lost 
their aut horizations, all but 
64 of these voluntarily ceased 
operations. 

EPA is taking enforcement 
actions against these 64 
faciliti es, with the goa l of 
obtaining c losure , forcing 
comp\iance with 
ground-water monitori ng 
req u irements , compel ling 
corrective action against 
contami na tion by hazardous 
was tes, and obtaining 
significant c ivi l penalties fo r 
vio lations of interim status 
requ irements. To date. th e 
Agency has issued 
administ ra ti ve orders against 
12 facilities and referred 
cases aga inst 39 more to the 
Department of Justi ce for 
fil ing in court. Act ion · 
aga inst the remaining 13 are 
s ti ll u nder review. 

Frederick F. Stiehl 

Associate Enforcement 
Counsel for 'fox ics a11d 
Pes tic ides Enforceme nt 

The vear 1986 was one of 
s igni-ficant activity in the 
control of toxic s ubstances 
and pesticide products. 
inclu ding actions to obtain 
environmental c lea nups of 
PCBs, to cont rol asbestos in 
schools an d public buildings. 
and to ensure strict 
compliance with the 
reporting of health ri k data 
on m an ufactured h mi cals. 

In 198 7. the Agency 's 
enforcement efforts regard ing 
PCBs \\'ill .inc lude an 
expanded d rive to ensu re 
tha t all e merge ncy response 
personnel and loca l 
a uthoriti es are informed of 
the location of 
PCB-containi ng e lectrical 
transformers. EPA will a lso 
continue lo ta ke the lead to 
enfo rce against v iola tions of 
permits fo r the development 
of genetically-engineered 
organis ms, and will 
aggressively enforce new 
requirem ents fo r s tri cter 
control of asbestos materials 
in schoo\s and µub\ic 
builclillgS. 

Another new provision to 
protect the pu lilic from 
c hem icnl s ubstan ces is 
included in the Superfu nd 
1\m endment a nd 
Rea uthorization 1\ c t of 1~l8G . 
Title lll of th is law requires 
that ma nufacturers a nd users 
of toxic chem icnls notifv 
loca l authorit ies of the -
presence. amou11ts . a nd 
env ironmental release of a ll 
toxic chem ica ls held or used 
by manufacturers or users. 
The Agency is c urrent ly 
developing notifi cat ion 
provisions needed to 
aggressively enforce the new 
law. 

Finally. in our continuing 
effort to ensure the int egrit y 
of data on the health and 
environmental effects of 
c hemica l subs ta nces. the 

Agency e nforcement efforts 
will focus on numerous 
report ing requirements of 
TSCJ\ and FlFRA. 
particularly TSCA 
requirements cont rolling the 
manufacture. cl ist ri but ion . 
and use of new c hemical 
substances. 

In add ition. EPA will use a 
varielv of inno\'ati\'e 
settl e1;rnnt options de\'eloped 
over the last vear to e nsure 
long-te rm co1;1pl iance w ith 
s tatutory requ i rem en ts . In 
appropriate cases . fo r 
example. sett lement 
agreements wi \l include 
environmentc l audi ting 
programs that req ui re 
co mpanies to revie \\' a nd 
improve m ethods of 
controlling toxic substanr.es. 
The Agency has Riso br.gun 
using neutral th ird part ies to 
settl e foctu al dispu tes in 
appropria te cases. 
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Glenn L. Unterberger 

Associote Enforcement 
Cou nse/ for \~1oter 
Enforcement 

While we are continuing our 
efforts in all water-related 
cases, a major focus this year 
is the drinking water 
program. Last year , Congress 
significantly strengthened 
EPA's authority under the 
Safe Drinking Water Act to 
enforce regu lati ons protecting 
public wa ter supplies and 
controlling underground 
injection wells . In particular, 
the 1986 amendme nts gave 
EPA authori ty lo enforce 
compliance through 
administrntivc orders rnther 
than by filing lawsuits, 
increased c ivil penalties to a 
maximum of $25,000 per day, 
and added imprisonment l:IS a 
crimi1w l penalty. 
Furth!~rmore, EPA may now 
penalize suppliers of -
substandard drinking wntc r 
even when violations of 
fednrc.il stilndards are not 
willful. 

These arc powerful new 
tools. Since HJ74, EPA has 
taken fewer than 50 violators 
to court. With our new 
administrative authority, we 
expect to issue over 350 
compliunce orders this year 
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alone. In addition, we have 
filed our first suits against 
unauthori zed injection of 
fluids into injection wells. 
Now that Congress has acted 
to strengthen EPA's hand , we 
expect that enforcement wi ll 
take gian t steps forward. 

"Sludgebustcrs" r•rnpJ0_1'f'd In· tlil' 
,\'otiono J /~11lon·1·nH'11t 1111 !'Sll!.!,(ltw11s 
CP11tl~r i ll ni•ll\ ('!'.CO . ossist nirni11ol 
i n l'r·~rigutors Ii_\' tukin ,!.!, su111pJ1•;; lrorn 
drums m1·1H'd 11\' o D1·111·r·1 r'1J111prr111 
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The Sludgebusters 
by Thomas Graf 

L akewood, Colorado-From the 
dioxin-soa ked sands of Times Beach 

to the pollute d shores of Love Cana l, 
loca l officials send for the 
Environmental Protection Agency 
"sludgebusters" whe n a h azardous 
waste problem threate ns to get out of 
control. 

And the n ational command post of 
the EPA's National Enforce ment 
Investigations Center is in the Federal 
Center in Lakewood. F rom there, battl e 
orders fly across Sixth Avenue to an 
unlikely group of environme ntal 
crusade rs: the technicians in Jim 
Hatheway's eight-man compliance 
investigation team. 

Their workplac&--a prefabri ca ted 
warehouse and mobile home silting in 

1Crnl is n 11 ril1~r /or "Tlw f)p m·c r !lost. .. 
Tl is ortic 11' is n;printed from th e 
lJ!'C' ! miH'r ~H. I DH!i Pd itio 11 oi lho l 
rn 11·spup<'r.J 

an au to junkyard on Quail Street- is the 
launch ing pad for som e of the largest. 
most complex federal em· ironmental 
investigations. 

The EPA based the technicians a nd 
the enforcement center in Lakev,1ood 
because of its cen tral national location. 

The EPA investigators are the fea rless. 
blue-collar Marines of the 
environmental movement. 

Investi ga tors from the center send 
tra ined physical scien e, engineering. 
and laser technicians to gather technical 
evidence that often is the backbone for 
criminal in vestigations into some of the 
biggest polluters in modern-day history. 

"We w ere at Times Beach (Mo.) early 
on in that investiga tion," said 
Hatheway, a Colo rado State University 
civi l engineering gradua te who has been 
investigating vio lations fo r the EPA 
since its inception in 1970. "We w ere 
also a t Love Canal and ha d a hand in 
that." 

In Niagara Falls, N.Y., they l iterally 
had the ir gloved hands in Love Cana l 
septic tanks and sewer system ta king 
samples later found to contain 
carcinogenic c hemicals. 

Equipped wi th the mos t sophisti ca ted 
waste and pollut io n detectors and 
outfitted with oxygen mas ks and 
"moonsuits," Hath ew ay 's team 
investigates big-time tox ic polluters 
across the country. 

"I think we've been involved in one 
way or another in every state a nd 
territory in the country ." said 
Hatheway's boss Bob Harp. director of 
the center 's operations di vision. 

In Colorado, Hatheway 's team has 
invest igated the wells nea r the Lowry 
Landfill and gathered the ev id ence 
against an Arvada firm- Layton Bros . 
Drum Co.- that led to an ind ictment 
last May, c harging the company wi th 
illegally tra nsporting h azardous \·Vas te . 
The company settled out of court w ith 
th e EPA las t week and paid a S37,000 
fin e . 

The tec hnicians' job leaves no room 
for error. One contaminated sa mple 
could ruin a case for federa l 
prosec utors. So far, however, the EPA 
has never lost a case because of 

technica l error or contaminated 
evidence. Ha theway said . 

That perfect reco.rcl is not lost on Jim 
Pran ge, head of the center's criminal 
di v ision. 

The work of Hatheway's tech nicians 
is ''in\'aluable" to center special agents 

"This is a new field of law 
enforcement.'' 

as they comple te the traditional la \\' 
enforcement end of the im·estigations. 
Prange said. 

"This is a new fi e ld for la w 
enforcement ... he adder!. "\\'e depend 
on technical e vicl e nce in 90 percen t of 
our investigat io ns ... 

The EPA team uses tools ranging from 
simple trowels to a high-tech laser gun. 
the LJOAR- Light D etection 1\nd 
Ra nging. 

Ben Costales. laser techn ician and 
environmentalist. has his lrn nc! on the 
L!DAR trigger. Costales uses the la ·e r to 
check smokestacks suspected of 
spewing too much pollu tio n into tlw air. 
The size of the la er light's reflec tion off 
the sm oke plume indicates the amount 
of pollution involved- the more light 
that bounces off the plume. the worse 
the pollution. 

Costales is glad he rejec ted a 
hioh-µayi ng job in tho pri\·a tc secto r to 
work for the EP t\. 

"I have alwavs ca red abou t the 
environment ," -Cos tales s<1 id. "The 
opportunity to work in th is kind of 
a tmosphere rea lly appea led to me." 

The constant travel associa ted ll'it h 
their job doesn't bother most of the 
technicians, who Ii e in the Denver arn:i 
when they 're not out on the ir 
nationwide beat. Hathewa sa id he 
enjoys the travel, even though the hot 
spots hi s team visits aren' t wha t one 
would call touri s t at tractions . 

" I don 't think the travel is too bad, 
but m y family does," said Hatheway. 
"It's part of the job-and it's a job we 
enjoy doing." o 
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Ne\N Chairman 
of Senate 
Committee 
Lists 
Environmental 
Goals 
by Senator Quentin N. Burdick 

As the nevv cha irmnn of the Senate 
Environment and Publi Works 

Committee in the 1 OOth Congress, l see 
an exci ting and challenging slate before 
us. This Committee has proved itself 
enormous ly productive during the past 
two decades, and that hard-working, 
bipartisan tradition will continue under 
my leadersh ip. 

Indeed, insiJe a one-month period, 
our Committee produ ced the first two 
legislative achievements of th e 100th 
Congress: renuthorizat ion of the Clean 
Water Act , and Senat e passage of the 
Federal-Aid I li ghway Act. 

Unfinished Business 

The Clean Water Act provides $18 
billion over the next nine yea rs as the 
federal con tribution toward building 
sewage treatment construction faci lities 
nat ionwide. I regret this law was 
enacted over the Pres ident's eto , but it 
had the unwavering support of both 
chambers of Congress. l believe it a lso 
had the clear support of the Amer ican 
people. Since the Act was first passed 
in 1 ~l72, ii has been the centerp iece of 
federal laws to improve and pro tect our 
water resources. 

In audition to reauthorizing the 
sewage trea tment grant progrnm, the Act 
created revolving loan fund s in each 
state for facili ty replacement and 
upgrad ing. The new law also makes 
crit ica l improvements in current wa ter 
quali t ' programs, and takes important 
new steps to safeguard our rivers, lakes, 
streams. ant.I coastal wa ters. 1t includes 
progrnms to address toxic pollutan ts 

I B1m/id , is t he l lf' 11· Clwirnwn of fl H' 
S1·1w fe 1:11 1·iro 111JH•11t w1d Public \\ 'orJ.,, .s 
C:ommi tt< '<'. J II' is 11 })enwi:mt 
n·1 1r1 ~ s1· 11ti 11g ,\ 'cnt li /Jokoto. J 
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and non- 1Join t source pollution 
probl ems. tighten permit requirements, 
and dea l with stormwater discha rges . 

More than th ree years of 
Congressional effort, with the 
cooperation of the Environmental 
Pro tection Agency, went in to the 
making of the new Clean Water i\ ct. It is 
a fin e example of environmen tal 
legis lation at it s best. 

By the time this article is published, 
the legislation reau thorizing the 
h ighway and mass trans it programs 
will probably also have wo n fina l 
approval. This WilS another of mv 
highes t pri oriti es for th e Commit-tee in 

Sen. nurdic;J.,, forf'.'>l'l'S (Jll ('.\l ' ii i11g \ '('(lf' 

.for e111·iro11m1•11tul lc·~islotio11 . 

1987 , and an a rea on \\'hich the las t 
Congress had spent a lot o f time and 
effort. With the completion of this bil l. 
we will be abl e to turn in earnest to the 
new agenda of the 100th Congress . We'll 
be ready to mo\·e forward with 
legislat ion filling gups or furt her 
refining the fin e system of 
environmental laws prev iously 
developed by this Commi ttee. 
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Committee Organization 

The Committee will operate with fi\'e 
subcommittees. each with at least some 
"environmental" jurisdiction. The 
Subcommittee 011 EtH"ironmental 
Protection. chaired by Senator George 
Mitchell (D-Maine). will control the 
Clean Air Act. the Clean Water 1\ ct. and 
legislation on ocean dumping. oil 
pollution. fish and wildlife. and related 
subjects. 

Senator Max Baucus (D-Montana) is 
chairing the Subcommitlee 011 

Hazardous Wastes oncl Toxic 
Subs tances. This Subcommittee will 
work on the Solid Waste Disposal Act, 
the Toxic Substances Control Act. the 
Safe Drinking Water Act, the Council on 
Environmental Quality, environmental 
research and development. ond 
biotechnology. 

A new Subcommittee on Superfuncl 
and Environmental Oversight will be 
chaired by Senator Frank Lautenberg 
(D-New Jersey). 

The Subcommittee on uclea r 
Regulation adds the Tennessee Vallev 
Authority to its legislative -
responsibilities. and will be cha ired bv 
freshmon Senator John Breaux -
(D-Louisiano). 

Our "public works" subcommi ttee 
will be Sena tor Pat Moynihan's (D-Nevv 
York) Subcommittee on Water 
Resources, Transportation and 
Infrastruc ture. That Subcommittee, on 
which I serve, also plans to work on 
comprehensive ground-water legisla tion. 

Since the late 1960s. the Environment 
and Publi c Works Committee has 
operated in a bipartisan fashion. This 
hos been a conscious policy, carefu ll y 
nurtured by the chairman and the 
ranking members through the years. I 
intend to give m y subcommittee 
chairmen a great deal of latitude in 
going forward with hearings on 
important env ironmental issues. Th ey 
are all hardworking. proven legislators, 
and their indiv idual sk ill s promise a 
great deal of progress on the 
environmental issu es facing the nation. 

Priorities for Action 

Much of our legislative focus in 1987 
will be on the Clean Air Act. Hearings 
in th e Subcommittee on Envi ronmental 
Protection will ex tend over severa l 
months, with several key issues to be 
resolved. Senator Mitchell and I intend 
to have the Committee report legislation 
on this problem for Senate passage 
during the coming year. 
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Cleon oir legislation inevitabh· draws 
controversy. Ac id rain will likeiv be the 
pivotal issue in this vear·s cl ebat-es on 
the subject. Nonetheie s. the time for 
action has come. The Subcommittee 
intends to fully explore options for 
controlling acid rain. including those 
contained in legislation already 

Inside a one-month period, our 
Committee produced the first 
two legislative achievements 
of the 100th Congress. 

introduced, and prepare a ne\\' 
legislative proposal. 

The Clean Air Act current]\· sets a 
deadline of December 31. 19B 7, for 
attaining national air quality standards 
for corbon monoxide and ozone. 
primarily produced by motor Yehicles. 
These standards are intended to protect 
public health, but it appea rs that manv 
communities will be unable to comply 
before the deadline. These communities 
face severe consequences. including a 
ban on construction of new air po llution 
sources or a prohibition on the use of 
most highway funds, if they fail to meet 
the deadline. 

The provisions of the Act \\'hich set 
the deadline and outline the penalties 
were enacted in 1977. It is cleurly time 
fo r their comprehensive reexamination. 
The Subcommittee has already begun 
staff investiga tions of the problem. 
Exte nsive h arings will be held in 
March and April to consider the health 
consequences of continu ed exposure to 
leve ls of ozone or carbon monoxide 
above the standards; the availabi lity of 
con trol measures: and appropriate -
strategies for bringing communit ies into 
compliance. lot every communit\' mav 
be able to comply in the same · -
time-frame, but we will seek to 
minimize the time any segment of the 
population must be exposed to 
unhealthy a ir. 

Much of the Comm ittee 's energ)' in 
1987 must go to oversight of the ma jor 
environmental legislation passed in 
recent yeors. Senator 8aucus plans 
extensive hearings on the 
imple mentation of the HJ84 
amendments to the Resource 
Conservation and Recovery Act, in 
preparation for reauthorization in 1988. 
Some of the key provisions, including 
the ban on land disposal of most 
hazardous wastes and correct ive action 
requirements for operating facilities, 
will first be im plemented in 1987. The 
Subcommittee will fashion its 

reauthorization proposals on what we 
learn by exam in ing the law in action. 

Implementation of the Superfuncl 
Amendments and Reauthorization r\ct 
of 1986 will also be closelv examin cl 
by Senator Lautenberg's S~bcommittee 
This r\ct was the highest priority of the 
Committee in the lost Congress. and \\'e 
intend to follow closely the efforts of 
EPA and other federal agencies in 
carrying it out. especially at these 
crucial early stages. r\long \\'ith thi s. the 
Committee will be interested in the 
quality of enforcement of all the 
environmental statutes . No law has 
much effect. no matter ho\\' we] l crafted. 
without fair and energetic enforcement. 

A common theme in all these statutes. 
along with the Safe Drinking Water Act 
amendments enacted last \'eor. is the 
protection of ground wate~. \Vhile there 
a re programs in place to safeguard 
ground water, I believe it is time to 
develop comprehensi\'e federal 
legisla tion to protect this µrecious 
resource. Existing programs are 
scattered throughout existing laws: ! 
believe we need a single frame\\·ork for 
assessing national needs in this area ancl 
the extent of the threat to ground-water 
supplies. Major hearings on 
ground-water legislation ·hould result in 
a proposal later thi s •ear. 

Another emerging en\'ironmental 
concern in which I ha\'e taken a 
personal in terest is biotechnology. Om 
growing ability to engineer ne\I' 
organisms and substances is cxtrt'mnh· 
promising. even beyond the agricultu;·al 
and pharmaceutical appl ications that 
hold cente r stage now. Even• advanc:n in 
science brings with its proniisc nm,· 
concerns. We must be sure that 
adequate regulatory au thorities and 
institutions arc in place to allow the 
development and use of biotechnology. 
while zea lously protecting human 
health and the environment. 

Summary 

This will be an exciting veor for 
environmental legis lati0t.1. I havH 
d esigned the new subcommilter, 
s tructure for maximum production ;rnd 
quick act ion. I expect livelv debate on 
the issues. and real progrnss on pressing 
environmental ncerls . We will go 
forward in the bipartisan, workmanl ike 
spirit tha t has characterized our 
Commi ttee for so long. I expect we will 
produce solid legislat ion in the next two 
years. and make further strides in 
safeguarding the environment ·O 
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The Ne\N 
Clean Water 
Act 
by Roy Popkin 

The recently enacted "lNater Quality 
Act of 1987 .. amends and reauthorizes 

the Clean Water Act. The new law 
provides for an orderly phaseout of 
federal ly-fund ed construction gra nt s, 
and a transi ti on to stale and local 
self-sufficiency. IL also addresses other 
portions of the Clean \!Valer Act and 
gives the Env ironmental Protection 
Agency new enforcement tools. 
Highlights of the Act follow: 

Construction Grants 

Tho Act authorizes $1 a bi 11 ion for grants 
during the phasedown peri od 
(198f>-1 !.l94].0f this amount, $9.6 billion 
is for direct gran ts for wastewater 
treatment systems th rough Fiscal Year 
1990, and $8.4 billi on through Fiscal 
Year 19!.l4 to es tablish se lf-sustaining 
stale revolvi ng loan funds that wi ll 
continue to provide needed construction 
assistauce. The new law. under certain 
condi ti ons, a lso a ll ows funding of 
turnkey pro jects (in which the 
contruclor des igns and build s a pla nt 

(f>opl-.i n is o \\'ril<:r1 /·.'clitor for !lie f..'P,\ 
Ulfirn of l'u/Jlic 1\fjuirs.) 
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and delivers it ready to operate). It also 
allows for reduced sewer use foes for 
low-income residentia l users of 
publicly-owned treatment works 
(POTWs). and requires tha t one percent 
of the money authorized for 
construction gran ts be reser\'ed for 
dealing with the impact of combined 
sewer overflows on· marine bays and 
estuaries. Under the new Act. 
cons truction grants can be made di rectly 
to American Indian tribes for 
reserva tion wastewater trea tment 
systems. 

Stormwater Discharges 

The 1987 amendments make major 
changes in the Clean Water Act's 
regul ation of stormwater 
discharges- runoff from streets and 
municipal. industria l, or other property 
that carri es pollutants into sewers or 
streams. A large number of municipal. 
industrial. and res idential slorm'"'ater 
di schargers are relieved of an immedia te 
obl igation to obtain National Pollution 
Di scharge El im ination System (NPDES) 
permits un less they are contributing lo 
an existing water quality problem. EP./\ 
is given unti l October 1988 to 
promul gate regu lations for industrial 
and large muni cipal storm water 
dischargers. and until two years later to 
issue regulations for mid-sized plan ts. 
Permits for th e mid-s ized d ischargers 
must be issued by October 1990. 

NPDES Program Delegation 

Stales wi ll be allowed to seek EPA 
appro val for partial or ste p-by-step 
delegat ion of permitting and 

enforcement authorities . with the option 
of phasing in such programs O\'er a 
five-year period . 

Sewage Sludge 

The Agency is requ ired to identify toxic 
pollutants of concern in sewage sludge. 
establish numerical limits for each of 
the identified pollutants. and determine 
the management practices required to 
protect human heal th and the 
environment from reasonablv 
anticipated effects of each poll utant. 
This is to be accomplished by June 15. 
1988. The new Act enables EPA to 
regu late sewage sludge use and disposal 
by POTWs using PDES permits . 

Re-mining Coal 

The amended Act allov\'S dec isions on 
applicat ions for permits lo rec laim or 
re-mine previous ly mined coa l sources 
to be based on the perm it-issuer's best 
professional judgment rather than 
otherwise applicable effl uent lim its. The 
mine opera tions w ill , bo•.,vever. cont inue 
to be required to meet exist ing water 
quality standards. 

Anti-backsliding 

The law prevents issuance of a new 
PDES permit w ith less stringent lim its 

than \.vere in a previous permit if the 
first perm it was issued on the basis of 
the permit writer's professional 
judgemen t rather than spec ific 
regulations . It also generally prohibi ts 
less stringent waler quali ty-based 
permits un less specified procedures are 
followed for changing the sta te water 
quali ty standards. 
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Compliance Dates 

The Act extends deadlines fo r industria l 
compliance with effluent limits based 
on both Best Available Technology 
(BAT) or Best Conventional Technology 
(BCT) approaches . Indus tria l discha rgers 
must now meet regulatory requiremen ts 
not later than three years after such 
limits a re established, but not later than 
March 31, 1989 . EPA is required to 
promulga te BAT gu id elines for 
organic c hemi cals and pesticide 
categori es. 

Penalties for Violations 

The EPA Administrator is a uthorized to 
impose administrative civ il penalties for 
violations of the Act. The Secretarv of 
the Army is au thorized to impose ~uch 
penalties for violations of Corps-issued 
Section 404 permits. These penalties 
may be as high as $1 0.000 per day and 
total as much as $125,000. They do not 
require court action. The Act also 
increases the ci vil penalties that may be 
imposed by courts to a maximum of 
$25,000 per clay , bringing the Clean 
Water Act into consistency wi th other 
environmental s ta tutes . It also provid es 
new criminal penalties for known 
viola tions of the CWA and for mak ing 
false s tatements. 

Chesapeake Bay Program 

The Act authorizes $13 million nnnual lv 
for the Chesapeake Bay clea n-up -
program through FY 1990. Of this, $10 
million is for matching grants to Bay 
states and $3 million is for federal costs. 

MARCH 1987 

Great Lakes Program 

The law authorizes $11 million 
annually through FY 1991 for the 
establishment of a Great Lakes National 
Program Office and for the Office's 
administrative and research activities. 

Fundamentallv Different Factors 
Variances -

The Administrator is authorized to 
grant industrial trea tment variances 
from national effluent guid elines when 
a specific facility differs in design from 
the types of plants considered when the 
guidelines were developed . 

Individual Control Strategies for Toxic 
Pollutants 

States are requ ired to inform EPA of 
navigable waters not meeting qualit\' 
standards because of toxic le els. Thev 
must a lso determine for each segment-of 
such waters the specific point sou rces 
from which toxics are discharged, and 
develop an individual control strategy 
for both point and non-point som ce 
polluta nts. Within three years after a 
strategy is established the standards 
must be achieved. If a state fails to act. 
EPA must implement th e requirements. 
Also, s tates must adopt numeric limits 
lo control toxic pollutants for \•vhich 
EPA has developed such criteria. 

Clean Lakes 

States are required to submit reports on 
the condition of their publi cly-owned 
lakes, including identifi cation of 
conditions affecting fi sh and plant life 
and the measures being taken to control 
lake pollution. 

Management of Non-Point Source 
Pollution 

The Act establishes a '.'Jational 
Non-Point Source Pollution Program 
along with a federal gran t program for 
its implementation. Thi program \\·ill 
deal wi th the problem of polluted rulloff 
from farmlands and other diffu se 

sources. A sum of $400 million is 
authorized for NPS control activities. 

National Estuary Program 

The new law establishes the J\'ational 
Estuary Program, authorizing the 
Administrator to make grants to stat e 
and interstate \\·ater pollution control 
agencies to develop implementation 
plans to protect estuaries. Funds not to 
exceed $12 million for Fi ca l Years 
1987-1991 are provided. 

Indian Tribes 

The new law requ ires EPA to publish a 
regulation specifying how Indian tribes 
\•viii be trea ted as states. or. wh ere this 
is infeasible, how the goals of the Act 
will be achieved; and to establish a 
means for resoh-ing issues that ma~\ 
arise when states and tribes estnblish 
different water quality standards for the 
same body of water. One half of one 
percent of construction gra nt funds are 
set aside for developing waste treatment 
management plans and construction of 
sewage treatment \\'orks for lndi,111 
tribes. o 
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Appointments 
EPA Administrator Lee M. Thomas 

has announced the reassignment of 
nine senior Agency executives as part of 
an ongoing management program. 
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Morgan Kinghorn, Comptroller for the 
Agency, has been named the Deputy 
Assistant Administrator for 
Administration and Resources 
Management. 

Kinghorn has served in a number of 
federal offices, including the 
Department of State". the Office of 
Management and Budget, and the 
Department of Education. He joined 
EPA in 1980 as the Director, Budget 
Operations Division. 

David Ryan, Director of the Budget 
Division, has been selected as the 
Agency Comptroller. 

Ryan joined the Agency in 1978 as a 
Program Analyst, also serving as a 
Branch Chief and as Acting Director of 
the Budget Division before becoming the 
Budget Director in 1984. Prior to his 
service with EPA, he served in the U.S. 
Air Force and with the New York 
Division of Budget. 

Richard Sanderson, formerly Associate 
to the Assistant Administrator for 
External Affairs, has been named 
Director of the Office of Federal 
Activities in the Office of External 
Affairs. 

Sanderson has served in a number of 
federal offices, including the Federal 
Emergency Management Agency, the 
Department of Housing and Urban 
Development, the Executive Office of 
the President, and EPA Region 3. He 
joined EPA headquarters in 1983 as the 
Deputy Assistant Administrator for 
External Affairs. 

Eileen Claussen, formerly Director of 
the Characterization and Assessment 
Division in the Office of Solid V\/aste 
and Emergency Response (OSWER). has 
been selected as the Director, Office of 
Program Development in the Office of 
Air and Radiation. 

Claussen started with EPA in 1972 as 
a Program Analyst in the Office of Solid 
Waste. In 1977, she became the Chief of 
the Program Management and Support 
Services Branch in OSW and 
subsequently the Director of the 
Management and Information Staff. 

Dr. Allen L. Jennings, Director, 
Chemicals and Statistical Policy 
Division, Office of Policy, Planning, and 
Evaluation, has been selected lo be the 
Director, Benefits and Use Division in 
the Office of Pesticide Programs, Office 
of Pesticides and Toxic Substances. 

Jennings has been with the Agency 
since 1971, starting as a Chemist in the 
Hazardous Materials Branch of the 
Office of Air and Water programs. He 
moved to the Office of Planning and 
Management in 1977 as an 

Environmental Scientist. In 1979 he 
became Chief of the Regulatory Analysis 
Branch and, in 1980, Deputy Director, 
Office of Standards and Regulations. 

Allen Abramson has transferred from an 
Intergovernmental Personnel Act (IPA) 
assignment as the Director of the 
Environment in the State of Kansas to 
the position of Special Assistant to the 
Director of Pesticide Programs in the 
Office of Pesticides and Toxic 
Substances. 

Abramson joined EPA in 1971 as the 
Chief of the Vfastewater Section in 
Region 9. He has served as Director of 
External Relations and as Chief of the 
California Branch in that regional 
office. In 1979 he became Director of 
the Water Management Division in 
Region 7. 

Michael Gruber, formerly Deputy 
Director of the Office of Policy, 
Planning, and Information, has been 
selected to join the Senior Executive 
Service (SES) as Director, Office of 
Policy, Planning, and Information in the 
Office of Solid Waste. 

Gruber started with the Agency in 
1980 as a Special Assistant to the 
Director of Intergovernmental Affairs. In 
1981, he became the Deputy Staff 
Director of the Toxics Integration Project 
in the Office of Planning and 
Management, and, in 1982, was 
appointed Chief of the Industrial 
Integration Branch in the Office of 
Policy, Planning and Evaluation. 

Jonathan Cannon has been selected as a 
new SES appointee for the position of 
Deputy General Counsel for Litigation 
and Regional Operations. 

Cannon has been with the law firm of 
Beveridge and Diamond for 11 years, 
where he practiced primarily 
environmental law and litigation. He 
spent two years as an Adjunct Lecturer 
at the University of Virginia School of 
Law, and a year as law clerk for the U.S 
Court of Appeals for the D.C. Circuit. 

Susan Lepow has been selected to join 
the SES as Associate General Counsel 
(Water). 

Lepow joined the Agency in 1974 as a 
Legal Assistant in the Office of Pesticide 
Programs. In 1976, she moved to the 
Office of General Counsel and served as 
Attorney-Advisor in the Pesticides and 
Toxic Substances and Water Divisions. 
She received the Administrator's 
Unusually Outstanding Award in 1985. 
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