





























financial benefit. In this case, the
financial gain to the company as a result
of waiting to make the installation
would be over $36,000. EPA’s new
penalty policy is that the penalty should
therefore be at least that amount.
Nullifying any advantage gained by
violating environmental laws and
regulations also ensures that other
companies which compete with the
violator are not placed at a financial
disadvantage by complying with EPA’s
requirements.

In addition to eliminating any
economic benefit gained by
noncompliance, the policy holds that
the size of the penalty should reflect the
severity of the violations and any
environmental damage caused. This is
termed the “gravity component”.

The largest cash penalty imposed by
EPA was over $6 million in a case
decided by a judge in 1985. In this case,
brought for violations of sulphur
dioxide emission limits and permit
requirements under the Clean Air Act,
the economic benefit portion of the
penalty was roughly $3 million and the
gravity coniponent was about $3
million.

Although a dramatic increase in the
number of penalties occurred in 1985,
the size of penalties has increased
steadily during EPA’s entire history.
The average penalty in the Stationary
Source Air Program has increased 700
percent since 1979 to a figure of
$253,000 in 1985. Under the Clean
Water Act, the average was $103,700, an
increase of over 600 percent. Significant
increases also took place in most of the
Agency's other programs.

EPA has discretion in using its
penalty authorities, but usually pursues
penalties in cases which involve serious
environmental damage or danger, or a
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person or facility with a long history of
violations. In 82 percent of EPA’s
enforcement cases (based on present
data through fiscal year 1985), a penalty
was imposed.

Although this high percentage of
penalty use is significant, EPA does not
see the imposition of penalties as a
“business tax,” nor as a cost of doing
business. EPA used penalties to create
an atmosphere in which facilities know
that everyone must comply with the
regulations and that no one will gain
financially by violating environmental
requirements. Ultimately, if EPA is
successful in deterring violators, the
need for penalties will decrease. More
realistically, however, we anticipate a
continuing need to spread the message
in order to reduce violations. Creating
this level of awareness and deterrence is
becoming increasingly important as
many of EPA’s programs are expanding,
and more and more facilities are
included under our regulations.

Because creating an atmosphere of
deterrence is important, EPA’s focus is
not solely on cash penalties. The states
and EPA may use other effective
“sanctions” to impose a financial
burden on the violator, such as halting
operation of the facility, thereby
depriving the violator of his ability to
conduct business.

We supplement our use of financial
penalties with other approaches
because we know that other factors
besides cold, hard, economic realities

can motivate or deter individuals and
groups. As an example, settlements of
enforcement cases may require that the
violator publicize in trade or public
media the fact that his company
violated the law and was caught, and
advise the reader not to make the same
mistake. By publicizing cases in this
way, EPA creates an expectation that
you or your company might be required
to reveal to the public the facts
surrounding your violation of the law.
This type of disincentive may be very
effective in certain circumstances and
can strengthen the impact of a cash
penalty.

As can be seen, EPA has taken clear
steps in the past few years to strengthen
its use of a variety of penalties. We now
have a well articulated and well
thought-out policy which is making a
considerable difference in the size and
numbers of penalties we obtain.

EPA shares much of the enforcement
responsibility with the states. Therefore,
we are encouraging states to improve
their use of penalties while at the same
time strengthening our own program.
EPA recently issued a policy on
overseeing state penalties which focuses
on how to support and strengthen the
states’ efforts. Penalties are an important
tool in both federal and state programs
and EPA will continue to promote and
coordinate this type of action.

We will continue to refine our
approaches to deterring violations in the
future, to better achieve the
environmental goals established by the
statutes. The recent changes in the use
of our penalty authorities should send a
clear signal that EPA is committed to
deterring violation of our environmental
requirements. O
























mining run-off and to pay a $1 million
penalty. Litigation was also successfully
concluded in a number of very complex
Superfund cases. In U.S. v. Reilly Tar,
the defendants agreed to implement a
$50 million remedy at a site just outside
St. Louis Park, MN. Similarly, in

U.S. v. Western Processors, the
defendants agreed to implement a
remedy valued at over $40 million at a
site near Seattle, WA.

Despite the Division’s unique success
in pursuing environmenta} enforcement
actions, these actions are extremely
difficult and time-consuming to
prosecute. U.S. v. Kaiser Steel
Corporation is a perfect illustration. In
this action under the Clean Air Act,
EPA and the Department of Justice had
three goals: to force Kaiser to stop
operating four blast-furnace casthouses
in violation of the law; to require Kaiser
to undertake a plan to bring these blast-
furnace casthouses swiftly into
compliance with the Clean Air Act; and
to assess substantial civil penalties for
violations of the law.

In many ways this was a relatively
straightforward enforcement action,
with well-documented, clear violations
involving only one defendant. Yet this
“simple” action required over three
months’ full-time preparation for a
highly experienced Lands Division
attorney. During trial, the U.S. was
represented by a local Assistant U.S.
Attorney, and EPA enforcement counsel,
and two Washington-based Lands
Division attorneys—all of whom put
weeks of considerable effort into lengthy
negotiations, careful witness
preparation, legal research, and drafting
of numerous legal documents. Weeks of
attorney time were spent interviewing
the various potential witnesses,
especially the expert witnesses. This
activity is commonly known as the
taking of depositions. The defendant
took a deposition of one of our experts
during more than three full days; the
government also spent about three days
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taking the deposition of one of the
defendant’s expert witnesses. The trial
lasted nearly two weeks. The United
States had the burden of proving its
case and presented 11 witnesses—one
technical official from the state to show
evidence of past noncompliance; six
EPA investigators who observed the
violations;* two state experts who
testified on the Clean Air Act National
Ambient Air Quality Standards to
demonstrate to the Court the
seriousness of the violations; and

two employees of the defendant who
admitted that the standard had

been violated.

In total, the United States presented
over 286 exhibits containing such
information as plant data, emissions
data, corporate financial data, and other
technical and scientific information.
Kaiser entered into evidence over 35
exhibits. There were thousands of pages
of exhibits alone. The trial transcript, a
verbatim record of everything that was
said during the trial, contained over
1,000 pages. At the conclusion of the
trial, the important legal papers such as
the pleadings, the exhibits, the trial

transcript, and the Court's decision
completely filled a standard file cabinet.

In the Kaiser Steel case, as in most of
our enforcement litigation, the Division
prevailed. The Judge assessed the
maximum penalty: $825,000 plus costs
and interest.

RCRA and CERCLA litigation are
typically even more complex. The
number of defendants, number of legal
and technical issues presented, amount
of monies sought, and the length of time
required to implement the remedies all
significantly complicate RCRA and
CERCLA litigation. The Division’s
efforts on these cases in negotiation,
witness preparation, the taking of
depositions, legal research, the drafting
of various legal documents, and the
actual trial are, consequently, also
greatly expanded.

Environmental enforcement is a
complicated process that involves many
challenging legal and technical issues. A
number of important variables
contribute to our unusual record of
success. Some of the most important are
the high quality and professionalism of
our Division’s attorneys, as well as the
EPA attorneys; excellent referrals from
our client agencies, especially EPA,
containing well-documented,
well-researched cases of clear violations
of the nation’s environmental laws; the
high priority we place on cooperation
with the states; and also the strang
technical support provided by EPA
during the litigation process. Only
through these close cooperative working
relationships with our client agencies
have we been able to employ the courts
to drive home to polluters the great cost
of harming the environment. O

*The violations documented were of the visible
emissions standard of the State Implementation
Plun (SIP). The inspectors had observed 45
violations of the SIP.













































Appointments

EPA Administrator Lee M. Thomas
has announced the reassignment of
nine senior Agency executives as part of
an ongoing management program.
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Morgan Kinghorn, Comptroller for the
Agency, has been named the Deputy
Assistant Administrator for
Administration and Resources
Management.

Kinghorn has served in a number of
federal offices, including the
Department of State, the Office of
Management and Budget, and the
Department of Education. He joined
EPA in 1980 as the Director, Budget
Operations Division.

David Ryan, Director of the Budget
Division, has been selected as the
Agency Comptroller.

Ryan joined the Agency in 1978 as a
Program Analyst, also serving as a
Branch Chief and as Acting Director of
the Budget Division before becaming the
Budget Director in 1984. Prior to his
service with EPA, he served in the U.S.
Air Force and with the New York
Division of Budget.

Richard Sanderson, formerly Associate
to the Assistant Administrator for
External Affairs, has been named
Director of the Office of Federal
Activities in the Office of External
Affairs.

Sanderson has served in a number of
federal offices, including the Federal
Emergency Management Agency, the
Department of Housing and Urban
Development, the Executive Office of
the President, and EPA Region 3. He
joined EPA headquarters in 1983 as the
Deputy Assistant Administrator for
External Affairs.

Eileen Claussen, formerly Director of
the Characterization and Assessment
Division in the Office of Solid Waste
and Emergency Response (OSWER), has
been selected as the Director, Office of
Program Development in the Office of
Air and Radiation.

Claussen started with EPA in 1972 as
a Program Analyst in the Office of Solid
Waste. In 1977, she became the Chief of
the Program Management and Support
Services Branch in OSW and
subsequently the Directar of the
Management and Information Staff.

Dr. Allen L. Jennings, Director,
Chemicals and Statistical Policy
Division, Office of Policy, Planning, and
Evaluation, has been selected to be the
Director, Benefits and Use Division in
the Office of Pesticide Programs, Office
of Pesticides and Toxic Substances.
Jennings has been with the Agency
since 1971, starting as a Chemist in the
Hazardous Materials Branch of the
Office of Air and Water programs. He
moved to the Office of Planning and
Management in 1977 as an

Environmental Scientist. In 1979 he
became Chief of the Regulfatory Analysis
Branch and, in 1980, Deputy Director,
Office of Standards and Regulations.

Allen Abramson has transferred from an
Intergovernmental Personnel Act (IPA)
assignment as the Director of the
Environment in the State of Kansas to
the position of Special Assistant to the
Director of Pesticide Programs in the
Office of Pesticides and Toxic
Substances.

Abramson joined EPA in 1971 as the
Chief of the Wastewater Section in
Region 9. He has served as Director of
External Relations and as Chief of the
California Branch in that regional
office. In 1979 he became Director of
the Water Management Division in
Region 7.

Michael Gruber, formerly Deputy
Director of the Office of Policy,
Planning, and Information, has been
selected to join the Senior Executive
Service (SES) as Director, Office of
Policy, Planning, and Information in the
Office of Solid Waste.

Gruber started with the Agency in
1980 as a Special Assistant to the
Director of Intergovernmental Affairs. In
1981, he became the Deputy Staff
Director of the Toxics Integration Project
in the Office of Planning and
Management, and, in 1982, was
appointed Chief of the Industrial
Integration Branch in the Office of
Policy, Planning and Evaluation.

Jonathan Cannon has been selected as a
new SES. appointee for the position of
Deputy General Counsel for Litigation
and Regional Operations.

Cannon has been with the law firm of
Beveridge and Diamond for 11 years,
where he practiced primarily
environmental law and litigation. He
spent two years as an Adjunct Lecturer
at the University of Virginia School of
Law, and a year as law clerk for the U.S
Court of Appeals for the D.C. Circuit.

Susan Lepow has been selected to join
the SES as Associate General Counsel
(Water).

Lepow joined the Agency in 1974 as a
Legal Assistant in the Office of Pesticide
Programs. In 1976, she moved to the
Office of General Counsel and served as
Attorney-Advisor in the Pesticides and
Toxic Substances and Water Divisions.
She received the Administrator’s
Unusually Outstanding Award in 1985.
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