- (€D STa,,
N €

Fa 3

NN UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
% \d; ENVIRONMENTAL RESEARCH LABORATORY

°‘+,4L - 200 S.W. 35TH STREET

CORVALLIS, OREGON 97333

December 11, 1992

SUBJECT: Initial Ethics Orientation

FROM: Thomas A. Murphy /,:;;£v1xq 4 vb/’)

Deputy Ethics Official
T0: A1l EPA Employees

"

In April 1992, the Office of Government Ethics issued regulations which
require ethics training be provided to employees in executive branch
agencies. In order to fulfill that requirement, EPA is providing the
attached documents to enable employees to familiarize themselves with
the ethics rules that govern us. This is especially important at this
time, since one of the documents provided is the new Standards of
Ethical Conduct for Employees of the Executive Branch that become
effective on February 3. 1993. These Standards have important
differences from current ethical standards in provisions such as those
dealing with gifts.

You will find 4 dbcuments contained in this package:

(1) A copy of part I of the Executive Order 12674,
Principles of Ethical Conduct for Government Officers and
Employees;

(2) List of EPA Designated Ethics Officials;

(3) Ethics Advisory 92-19, Understanding Procurement
Integrity; and

(4) Standards of Ethical Conduct for Employees of the
Executive Branch.

The cover memorandum from Gerald Yamada, EPA’s Designated Agency Ethics
Official, explains that you may use at least one hour of official time
to review these materials. [ urge you to take the time to read these
documents, familiarize yourself with the standards of conduct, and apply
them consistently in all of your official duties.

On January 12, 1993, at 10:30 am in the Lecture-Training Room, I will
present a short briefing on the key provisions of these documents,
followed by a period for questions and discussion. A1l Federal
employees are welcome. My briefing will not be able to cover all
aspects of these documents. Therefore, I strongly reccmmend that you



not rely on the briefing as your primary source of information on
ethical standards, but that you review these documents carefully,
especially those sections that apply to your particular job. I am
available as Deputy Agency Ethics Official at any time to discuss
questions or concerns you may have regarding these standards.

Attachments
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OFFICE OF
GENERAL COUNSEL

MEMORANDUM
SUBJECT: Initial;Ethics Orientation

FROM: Gerald H. Yamig;/sgjzagb4§4$§?
Principal Depu éneral Cou

Designated Agency Ethics O
/7

ial (LE-130)

TO: All Employees

The purpose of this package is to inform all EPA employees
of the applicable Standards of Ethical Conduct for Employees of
the Executive Branch. These are pew Government-wide rules that
were published on August 7, 1992, by the Office of Government
Ethics based on the President’s Executive Order 12674. They
apply to each and every one of us.

If you have questions about these materials or what conduct
is and is pot permitted, you should contact your Deputy Ethics
Official (DEO). The names and phone numbers of the DEOs are
included in a list that is part of the attached package.

You may use at least one hour of official time to review
these materials. 1In addition, employees at Headquarters can
attend a 3-hour ethics course, which will be available every
three months through the EPA Training Institute.

All employees are to read this package to familiarize
themselves with the ethics rules that govern us. Again, the
materials include the following:

(1) A copy of part I of Executive Order 12674,
Principles of Ethical Conduct for Government Officers

and Employees;

(2) A copy of 5 C.F.R. §2635, the Standards of Ethical
Conduct for Employees of the Executive Branch
(57 Federal Register 11886 - 11891, published August 7,
1992);
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(3) The names, titles, office addresses, and phone numbers
' of the designated agency ethics official (DAEO) and
other agency ethics officials available to answer

qguestions regarding ethics; and

(4) A brief discussion of the "procurement integrity"
provisions at 41 U.S.C. §423.

You should contact your DEO or this office at (202)260-4550
if you have any gquestions about this procedure.

Attachments



Executive Order 12674 of April 12, 1989
Principles of Ethical Conduct
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Presidential Documents

Executive Order 12874 of April 12, 1989

Principles of Ethical Conduct for Government Officers and
Employees

By virtue of the suthority vested io me as President by the Constitution and
laws of the United States of America. and in order to establish fair and
exacting standards of sthical canduct for all exscutive branch employeas. it is
hereby orderad as follows:

PART ~PRINCIPLES OF ETHICAL CONDUCT

Section 101. Principles of Ethical Conduct To ensure that every citizen can
have complete confidencs in the integrity of the Federal Government. each
Federal employse shall respect and adbere to the fundamental princigles of

ethical service as implemented in regulations promulgated under sections 201
and 301 of this order: :

(s) Public servics is s public trust, requiring employees to place loyalty to the
Constitution, the laws. and ethical principles abovs private gain.

(b) Employees shall not hold financial interests that conflict with the conscien.
tous performance of duty.

(c) Employess shall not in financial transactions using nonpublic
Government information or allow the improper use of such information to
further any private interest.

(d) An mplo!u shall not, except pursuant to such reasonable exceptions as
are provided by regulation. solicit or accept any gift or other item of monetary

'value from any person or entity official action from. doing business
with, or conducting activities :vtrhud the employes's agency. or whose
intarests may be substantially affected by the performance or nonperformance
of the employss’s duties.

(e) Employees shall put forth honest effort in the performence of their duties.

() Employses shall make no unsuthorized commitments or promises of any
kind purporting to bind the Governmant.

(8) Employees aball not use public office for private gain. ,

| hall act d oot give preferential trestment to any
L .

) Employees shall protect and conserve Federal piopmy and shall not use it
other than suthorized activities.

(J) Employees shall not in outside employment or activities. including
seeking or negotia foﬁ;’:loml. that conflict with official Covernment
duties and responsibilities.

(%) Employees shall disclose wasta, fraud. abuse. and corruption to appropri-
ate guthorities.

sh in faith their obligations as citizens. includin
(cnllmhnnu”.:l.ll .ogl‘l::’:!?ﬁs. npod”“ ally thou—cu:h a8 Federal, State. or locasl
taxes—that are imposed by law.

(m) Employses shall adhere to all laws and regulations that provide equal
opportunity for eIl Americans regardless of raca. color. religion. sex. national
origin, age, or bandicap.
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{n) Employees shall endeavor to avold any actions creating the appear:

that they sre violating the law or the ethical standards promulgated puete
to this oeder. :

Sec. 102 Limitations on Ovtside Eorned Income. No employee who Is appoint-
ed by the President to a fulltime noncareer position 1n the executive branch,
{ncluding all full-time employees in the White House Office and the Office of
Policy Development. ghail recesve any esmed income for any outside employ-
ment or activity per{ormed during that Presidential sppointment.
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(¢) “Special Government employee” meaas a special Covernment emplogee as
defined in 18 US.C. 202(s).

Sec. S04. fudicial Review. This order is intended only to improve the interna.
manegement of the executive branch and is not intended to creste any right or
bevefil. substantive or procedural, enforceable at law by a party against the
United States, its agencies. its officers. or any person.

R 4?,7_3%

April 12, 1985

{fR Doc. =021
Nied 1308 11:38 en}
iy cods NE-0-M

Bditortal oote: For the President's messags 0 the Cangress and & fact sheel. doth dated Apnl 12,
see the Weekly Compiiation of Presidential Documents {vel. 24, ao. 18].



List of Designated Ethics Officials

11/92



Paul G. Keough Harley ¥. Loing

Deputy Regional Administrator Regional Counsel

V. S. EPA-Region 1 U. §. EPA-Region 1

John f. Kennedy Federal Building John F, Kennedy Federal Building
One Congress Street One Congress Street
Boston, MA 02203 Boston, MA 02203
617-565-3402 617-565-3451

William J. Muszynski, P.E. Douglas R. Blazey
Deputy Regional Administrator Regional Counsel

U. S. EPA-Region 2 U. S. EPA-Region 2
Jacob K. Javits Federal Building Jacob K. Javits Federal Building
26 Federal Plazs 26 Feders| Pleze

New York, NY 10278 New York, NY 10273
212-264-0396 212-264-1017 '
Stanley L. Laskowski Marcias €. Mulkey

Deputy Regional Administrator Regional Counsel

U. S. EPA-Region 3 U. S. EPA-Region 3

841 Chestnut Building 841 Chestrnwt Building
Philadelphia, PA 19107 Philedelphis, PA 19107
215-597-9812 . 215-597-9822

Patrick M, Tobin John R. Barker

Deputy Regional Administrator Regional Counsel

U. S. EPA-Region & U. S. EPA-Region &

345 Courtland Street, NE 345 Courtlsnd Street, NE
Atlanta, GA 30345 Atlanta, GA 30345
404-347-4728 404-347-2256

valdas V. Adamkus Gail C. Ginsberg
Regional Adninistrator Regional Counsel

U. S. EPA-Region 5 U. S. EPA-Region S

77 West Jackson Boulevard TT uWest Jackson Boulevard
Chicago, IL 60604-3507 Chicego, 1L 60604-3507
312-886-9851 312-886-67T5

Buck J. Wynne George R. Alexander, Jr.
Regional Administrator : Regional Counsel

U. S. EPA-Region 6 U. S. EPA-Region 6
First Interstate Bank Tower at Fountain First Interstate Bank Tower at Fountain
1445 Ross Avenue Suite 1200 1445 Ross Avenue Suite 1200
Dalias, TX 75202-2733 Dallas, TX 75202-2733
214-655-2100 214-655-2110

Morris Kay Martha R. Steincemp
Regional Administrator Regional Counsel

U. S. EPA-Region 7 U. S. EPA-Region 7

726 Minnesota Avenue 726 Minnesota Avenue
Kansas City, KS 66101 Kansas City, K§ 66101
913-551-7006 913-551-7010

Jock W. McGraw Thomas A. Speicher
Acting Regionpl Administrater Regional Counsel

U. S. EPA-Region 8 U. S. EPA-Region 8

999 18th Street Suite 500 $99 18th Street Suite 500
Denver, CO B80202-2405 Denver, CO 80202-2405
303-293-1603 303-294-7550

John C. Wise Nancy J. Marvel

Deputy Regional Administrator Regional Counsel

V. S. EPA-Region 9 U. S. EPA-Region 9

75 Hawthorne Street 75 Hawthorne Street .
San francisco, CA 94105 San Francisco, CA 94105
415-744-1001 415-7464-1364

Gerald A. Emison ’ Jackson L. Fox

Deputy Regional Administrator Regional Coungel

U. S. EPA-Region 10 U. S. EPA-Region 10
1200 Sixth Avenue 1200 Sixth Avenue
Seattle, WA $8101 Seattle, WA 98101

206-553-5811 206-553-1073



Diane N. Bazzle

Director

Staff Office Executive Support Office
(A-101)

202-260-4057

Henry B. frazier 11l

Chief Judge

Office of Administrative
Law Judges

(A-110)

202-260-4860

Dan J. Rondeau
Director

Office of Civil Rights
(A-105)

202-260-4575

Donald G. Barnes
Director

Science Advisory Board
(A-101)

202-260-4126

Leon H. Hampton, Jr.

Director

Office of Small & Disadvantaged
Business Utilization

(A-149C)

703-305-7777

Abby J. Pirnie

Director

Office of Cooperative
Environmental Management

(A-101F)

202-260-9741

Laurie D. Goodman
Associate Administrator
for Regional Operations &
State/Local Relations
(H1501)
202-260-4719

Patrick H. Quinn
Associate Administrator
for Congressional &
Legislative Affairs

(A-103)
202-260-5200

Carl S. Gagligrdi

Acting Associate Administrator
for Communications, Education &
Public Affairs

(A-107)

202-260-7963

Timothy B. Atkeson
Assistant Administrator
for International Activities
(A-106)
202-260-4870

Edwarcd J. Hanley

Deputy Assistant Administrator
for Administration &
Resources Management

(PM-208)

202-260-1151

John C., Chamberlin
Director

Office of Administration
(PH-217)

202-260-8400

Willis E. Greenstreet

Director (MD-20)

Office of Administration &
Resources Management

RTP, NC 27711

919-541-2258

William M. Henderson

Director ’

Office of Administration &
Resources Mansgement

Cincinnati, ON 45268

513-569-7910

David P. Rysn
Comptrol ler

Office of the Comptroller
(PM-225)

202-260-9674

Kenneth F. Dawsey

Director

Office of Human Resources
Management

(PH-224)

202-260-4467

Alvin M, Pesachowitz
Director

Office of Information Resources

Management
(PM-211)
202-260-6465

Herbert M. Tate, Jr.

Assistant Administrator
for Enforcement

(LE-133)

202-260-4134

Karen Kucik

Attorney Advisor

Office of Genersl Counsel
(LE-132K)

202-260-4550

Thomas Darner

Contracts Attorney
Office of General Counsel
Cincinnati Lab
513-569-7917

Anthony G. Beyer
Contracts Attorney
Office of General Counsel
RTP Lab

919-541-3047

Richard D. Morgenstern

Acting Assistant Administrator

for Policy Planning &
Evaluation

(PM-219)

202-260-4332



Arthur 1. Koines

Asgspciate Director

Office of Strategic Planmning &
Environmental Deta

(PM-222)

202-260-4030

Maryann B. Froehlich
Acting Director

Office of Policy Analysis
(PM-221)

202-260-4034

Thomas E. Kelly

Director

Office of Regulatory
Management & Evaluation

(PM-223)

202-260-4001

Anna H. virbick

Deputy Inspector General
Office of Inspector General
(A-109)

202-260-1112

Martha G. Prothro

Deputy Assistant Administrator
for Water

(WH-556)

202-260-5700

James R. Elder

Director

Office of Ground Water &
Drinking Water

(WH-550)

202-260-5543

Tudor T. Davies

Director

Office of Science &
Technology

(WH-551)

202-260-5400

Michael B. Cook

Director

Office of Wastewater
Enforcement & Compl iance

(WH-546)

202-260-5850 -

Robert H. Wayland, 111

Director

Office of Wetlends, Ocesns &
Watersheds

(WH-556F)

202-260-7166

Richard Guimond

Deputy Assistant Administrator
for Solid VWaste &
Emergency Response

(0S-100)

202-260-4610

Henry L. Longest, 11

Director -

Office of Emergency & Remedial
Response (Superfund)

(0$-200)

703-603-8700

Sylvie K. Lowrance
Director

Office of Solid vaste
(0$-300)

202-260-4627

David W. liegele

Director

Office of Underground
Storage Tanks

(0S-400V)

703-308-8850

Bruce M. Diamond

Director

Office of Waste Programs
Enforcement

(0s-500)

202-260-4814

Hicheel H. Shapiro

Deputy Assistant Administrator
for Air & Radfiation

(ANR-443)

202-260-7403

Efleen B. Claussen

Director

Office of Atmospheric &
Indoor Afr Programs

(6201J)

202-233-9140

John S. Seitz
Director (MD-10)
Office of Air Quality
Planning & Standards
RTP, NC 27711
919-541-5616

Richard D. Wilson
Director

Office of Mobile Sources
(ANR=455)

202-260- 7645

Margo Y. Oge

Director

Office of Radiation Progrems
(ANR-458)

202-233-9320

victor J. Kimm ‘

Deputy Assistant Administrator
for Prevention, Pesticides &
Toxic Substances

(15-788)

202-260-2910

Michsel M, Stahl

Director

Office of Compliance Monitoring
(EN-342)

202-260-3807



Douglas D. Campt

Director

Office of Pesticide Programs
(H7501C)

703-305-7090

Mark A. Greenwood

Director

Office of Pollution Prevention & Toxics
(1S-792)

202-260-3810

John H. Skinner

Deputy Assistant Administrator
for Research & Development

(RD-672)

202-260-7676

Peter W. Preuss

Director

Office of Technology Transfer &
Regulatory Support

(HB105)

202-260-7609

Calvin 0. Lawrence

Director

Center for Environmental Research
Information

Cincinnati, OH 45268

513-569-7391

Robert E. Menzer

Acting Director

Office of Exploratory Research
(RD-675)

202-260-5750

Ken Sexton

Director

Office of Health Research
(RD-683)

202-260-5%00

Lawrence W, Reiter

Director (MD-51)

Health Effects Research Laboratory
RTP, NC 277N

916-541-2281

Courtney Riordan

Director

Office of Enwironmental Processes &
Effects Research

(RD-682)

202-260-5950

Norbert A. Jeworski

Director

Environmental Research Laboratory
Narragansett, RI 02882
401-782-3011

Rosemarie C. Russo

Director .
Environmental Research Laboratory
Athens, GA 30613

404-546-3500

Robert E. Menzer

Director

Environmental Research Laboratory
Gulf Breeze, FL 32561
904-934-9208

John C. Puzsk

Acting Director

Environmental Research Laboratory
Duluth, MN 55804

218-720-5500 °

Thomas A. Murphy

Director :

Environmental Research Laboratory
200 Southwest 35th Street
Corvallis, OR 97333

503-754-4601

Clinton W. Hall

Director

Robert S. Kerr Envirommental
Research Laboratory

Ada, OK 74820

405-332-8800

Alfred W, Lindsey
Director

Office of Environmentsl Engineering &

Technology Demonstration
(RD-681)
202-260-2600

Frank T, Princiotts

Director

Air & Energy Engineering
Research Laboratory

RTP, NC 27711

919-541-2821

E. Timothy Oppelt
Director

Risk Reduction Engineering Laboratory

Cincinnati, OH 45268
513-569-7418

William K. Farland

Director

Office of Health & Environmental
Assessment

(RD-689)

202-260-2600

Lester D. Grant

Director (MD-52)

Environmental Criteria &
Assessment Office

RTP, NC 27711

919-541-4173

Terrance Harvey
Director (EC-20)
Envirormental Criteria &
Assessment Office
Cincinnati, OH 45248
919-541-4173



H. Matthew Bills

Acting Director

Office of Modeling, Monitoring Systems,
& Qual ity Assursnce

(RD-680)

202-260-5767

Gary J. Foley

Director (MD-75)

Atmospheric Research & Exposure
Agssessment Laboratory

RTP, NC 27701

019-541-2106

Thomas A. Clark

Director (MD-591)

Environmental Monitoring Systems
Laboratory

Cincinnati, ON 45268

513-569-7301

Gareth Pearson

Director (MD-0DC)

€Environmental Monitoring Systems
Laboratory

U. S. EPA, P. 0. Box 93478

.Las Vegas, NV 89193

702-798-2525

Calvin 0. Lawrence

Acting Director

Office of Senior Research Official
Cincinnati, OH 45268
513-569-73%91

Gary J. Foley

Acting Director

Office of Senior Research Official
RTP, NC 277N

919-541-2106

ETHICS PROGRAM - 202-260-4550PH 202-260-0020FAX
Gerald H. Yamada

Principal Deputy General Counsel

Designated Agency Ethics Official

Office of General Counsel

LE-130

202-260-8064

Donnell Nantkes

Senior Attorney - 0GC

Alternate Agency Ethics Official
Office of General Counsel
LE-132K ‘

202-260-4556

Karen Xucik

Attorney/Advisor - 0GC

Deputy Ethics Official for OGC
Office of General Counsel
LE-132K

202-260-4557

francis Bonds

Legal Technician

Office of General Counsel .
LE- 132K

202-260-4550
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§ UNITED STATES ENVIRONMENTAL PRO‘IECTION AGENCY
M WASHINGTON, D.C. 20460

OCT 992

OFFICE OF
GENERAL COUNSEL

ETHICS ADVISORY 92-19
SUBJECT: Understanding Procurement Integrity

Ethics off{cial
ty General @Qbunsel

_FROM: Gerald H. Yamada
Designated Age
Principal D

TO: All EPA Employees

I. INTRODUCTION

The Federal Procurement Policy Act (41 U.S. Code 423) and
implementing regulations' at 48 C.F.R. §3.104 prohibit certain
government employees (Procurement Officials) involved in a
particular procurement of property or services from soliciting or
accepting employment, money, or gifts from a competing contractor
during the course of the procurement. In addition, they prohibit
the disclosure of certain procurement sensitive information to
persons who are not authorized to receive the information.
Finally, they prohibit certain activities by a former employee
assisting in negotiations on behalf of a competing contractor
leading to the award or modification of a. procurement that the
former employee had worked on while at EPA and assisting in
contract performance for a period of two years from the former
employee’s last participation in the procurement. These pro-
hibitions are in addition to the statutery (18 U.8.C. §§ 201-209)
and regulatory (40 C.P.R. Part 3, or effective Pedb. 3, 1993,

S C.P.R. Part 2635) standards of conduct that apply to all
federal government employees.

Sanctions for violating the procurement integrity provisions
include personnel actions, up to and including removal from
Federal service, contract actions, and civil and criminal
penalties. Civil penalties include fines for individuals of as
-much as $100,000 and fines for violating contractors of as much
as $1,000,000. Criminal penalties include imprisonment for not
more than 5 years, fines or both. A copy of 48 C.F.R. §3.104 is
attached.

Prin'ed on Recycled Paper
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II. PROCUREMENT OFFICIAL PROEIBITIONS

With a few exceptions a Procurement Official, during the
conduct of an agency procurement, may not knowingly:

o solicit, discuss or accept future employment or business
opportunity with a competing contractor;

o solicit or accept money, a gratuity or any other thing of
value from a competing contractor; or

o disclose proprietary or source selection information to
any person not authorized to receive this
information. This probhibition applies to any
federal employee with authorized or unauthoriged
access to proprietary or source selection
information.

A. DISCUSSING EMPLOYMENT WITH COMPETING CONTRACTORS

A Procurement Official may not knowingly discuss future
employment with a competing contractor during the conduct of an
agency procurement. However, if the Procurement Official has not
yet participated in evaluating proposals or negotiating a
contract, he or she may obtain permission from the Director of
the Procurement and Contracts Management Division to withdraw
from further participation in a procurement in order to discuss
future employment with a competing contractor. §See 48 C.F.R.
§3.104-6. An individual may not start employment discussions with
a competing contractor until he or she has received written
approval of the recusal request.

These restrictions are in addition to the general
prohibition of 18 U.S.C. §208(a) against participating in matters
which affect the financial interests of prospective employers.

B. ACCEPTING MONEY, GRATUITIES OR ANY OTHER THING OF
VALUE

A Procurement Official cannot accept money or any other
thing of value from a competing contractor. The phrase ‘"gratuity
or other thing of value" includes any gift, favor, entertainment,
transportation, lodgings, meals, services, training, or other
item having monetary value. It does not include: (1) unsolicited
items having a market value of $10 or less per event or
presentation; (2) loans from banks or financial institutions; (3)
discounts available to the general public; (4) plagues and
certificates having no intrinsic value; (5) anything paid for by
the Government under specific statutory authority; or (6)
training to facilitate use of its products provided by a vendor
whose products are furnished under Government contract.
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C. DIBCLOSURE OF PROPRIETARY OR S8OURCE SBELECTION
INFORMATION

Neither a Procurement Official nor any other federal
employee may disclose proprietary or source selection information
to a competing contractor. Moreover, no federal omployees,
vhether or not a Procurement Official, who receives authoriged or
unauthorized access to proprietary or source selection
information, may disclose such information to any person other
than a person authorized to receive such information.

The contracting .officer,.the .Administrator or the.
Administrator’s designee may authorize persons to receive this
information when mnecessary to the conduct of the procurement.

For example, a member of a technical evaluation panel may not
discuss with his or her supervisor the names of those companies
submitting proposals, the content of their proposals, or how they
were evaluated unless authorized to do so.

Proprietary information is information contained in a bid. or
proposal (unsolicited or otherwise) submitted to the agency by a
competing contractor that has been marked by the competing
contractor as proprietary or confidential. Source selection
information is information, which is prepared or developed for
use by the agency to conduct a particular procurement, the
disclosure of which would jecpardize the integrity or successful
completion of the procurement. Source selection information is
limited to: (1) bid prices prior to bid opening, (2) proposed
costs or prices in negotiated procurements, (3) source selection
plans, (4) technical evaluation plans, (5) technical evaluations
of proposals, (6) cost or price evaluations, (7) competitive
range determinations, (8) the rankings of proposals or
competitors, (9) source selection documents, and (10) other
information (such as the Government’s cost or price estimates)
marked as "SOURCE SELECTION INFORMATION - SEE FAR 3.104" by the
contracting officer, the Administrator, or the Administrator’s
designee.

Any question as to whether information is proprietary or
source selection information should be directed to the
contracting officer. 1If it is not clear who is authorized to
receive this information, ask the contracting officer. Each
_employee has a duty to inquire.

II1I. POST-EMPLOYMENT RESTRICTIONS

An individual who was a Procurement Official with respect to
a particular procurement may not:
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o participate in any manner on behalf of a competing
contractor in any negotiations leading to the award or
modification of a contract for such procurement;! or

o participate personally and substantially on behalf
of the competing contractor in the performance of such
contract.?

Both restrictions apply for a period of two years from the
date of the individual’s last personal and substantial
participation in the procurement on behalf of the government.
Neither applies unless the individual was an employee of the
Government at the time he or she served as a Procurement
Official. The restrictions extend to post-employment activities
on behalf of some subcontractors. These restrictions are in
addition to the general post-employment restrictions of 18 U.S.C.
§207.

IV. COMPETING CONTRACTOR PROHIBITIONS

The law imposes corollary restrictions upon competing
contractors. They may not discuss or offer future employment or
business opportunity to a Procurement Official. They may not
offer money, gratuities or any other thing of value. They may
not solicit or obtain proprietary or source selection information
from the agency.

V. FEDERAL AGENCY PROCUREMENT

The procurement integrity provisions apply during the
conduct of a Federal agency procurement. The process begins on
the earliest date an authorized official-directs that a specific
action be taken to initiate a procurement. This often means the
drafting of the specifications or statement of work or the
development of a procurement or purchase request.

The procurement ends with the award of a contract or the
termination of the procurement. Modifications to contracts which
add new work outside the original scope of the contract are also

separate agency procurements.

! This restriction includes providing advice or information
for the specific purpose of influencing negotiation strategies.
" This restriction does not apply to providing scientific, technical
or other advice that is unrelated to negotiation strategies.

2 The performance of general engineering, scientific or
technical work, or providing general budgetary or policy advice, is
not considered personal and substantial participation.
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All acquisitions of goods and services, including small
purchases and bankcard purchases, are agency procurements.
However, grants and cooperative agreements, interagency
agreements, Federal Technology Transfer Act cooperative research
agreements, and purchases made by EPA travelers using Diner’s
Club cards are not agency procurements, and are not covered by
the Procurement Integrity provisions.

Vi. Definitions

.. Most of the prohibitions apply to .'procurement officials"
and "competing contractors". A "procurement official" is any
agency employee who has participated personally and substantially
in any of the following with respect to a particular procurement:

(1) Drafting or reviewing @nd approving a
specification or statement of work;

(2) Preparing or developing a procurement or
purchase request;

(3) Preparing or issuing a procurement solicitation;
(4) Evaluating bids or'proposals or selecting sources;

(5) Negotiating to establish the price or terms and
conditions of a contract or modification;

(6) Reviewing and approving the award of a contract or
a modification to a contract which adds work
outside the original scope.

The definition extends to non-federal employees who provide
advice to an agency with respect to a procurement. A person does
not become a "procurement official® by performing clerical
functions; by performing general technical, engineering or
scientifjic efforts having broad application; or by reviewing
procurement documents solely to determine compliance with
regulatory, administrative and budgetary requirements and
procedures. Anyone having a question as to whether he or she is
a "procurement official” should consult with the contracting
officer for the specific procurement.

A "competing contractor®" is an entity, usually a company,
that is or is reasonably likely to become a competitor for a
contract or subcontract, i.e. bidders and offerors. The term
includes any person acting on behalf of such an entity.
Questions regarding whether a particular entity is a competing
contractor should be directed to the entity in question.



VII. CERTIFICATIONS

At the time they become procurement officials, employees
must sign a certification which states the individual (1) is
familiar with the provisions of the procurement integrity
statute, (2) will not engage in prohibited aActivity, (3) and will
report any possible violation of the statute to the contracting
officer. Procurement officials who leave the government while a
specific procurement is underway must execute a second
certification. When a procurement is in excess of $100,000,
contracting officers and competing contractors also execute
certifications, -prior to award, that they have no information
concerning a possible violation of the procurement integrity
statute. Additional certifications can be required by the
Administrator or the Director of the Procurement and Contracts
Management Division.

VIII. ETHIC8 ADVISBORY OPINIONS

Any EPA employee or former employee may request an ethics
advisory opinion from EPA’s Designated Agency Ethics Official,
Gerald Yamada, as to whether specific conduct which has not yet
occurred would violate the procurement integrity statute. The
procedures for requesting an opinion are found in FAR §3.104-
8(e), attached.

IX. REPORTING VIOLATIONS

All EPA employees should report violations or possible
violations of the procurement integrity provisions to the
appropriate contracting officer. The contracting officer _
forwards the information to the Director -of the Procurement and
Contracts Management Division, who investigates the matter and/or
refers the matter to the EPA Inspector General. An EPA employee
may also report violations or possible violations directly to the
EPA Inspector General.

Attachment



PART 3

IMPROPER BUSINESS PRACTICE ~ AND
PERSONAL CONFLICTS OF INTEREST

3.000 Scope of part.

This pan prescribes policies and procedures for. avoid-
ing improper business practices and personal conflicts of
‘inerest and for dealing with their apparent or actual ocous-
rence.

SUBPART 3.1=SAFEGUARDS
3.101 Standards of conduct.

3.101-1 General.

Government business shall be conducted in a manner
above reproach and, except as authorized by stawie or reg-
ulation, with complele impartiality and with preferential
vecaunent for nonc. Transactions relating w the expenditure
of public funds require the highest degree of public trust
and an impeccable standard of conduct The gencral rule is
10 avoid stricly any conflict of intcrest or even the appear-
ance of a conflict of intcrest in Governmeni-conuracior
relationships. While many Federal laws and regulations
place resuriclions on the actions of Government personncl,
their official conduct must, in addiuon, be such thal they
would have no reluctance o make 8 full public disclosure
of their actions.

3,101.2 Solicitation apd acceptance of gratuities by

Government personael.

As 8 rule, no Government employee may solicit or
accept, direcily or indisectly, any gratuity, gift, favor,
entcrainment, Joan,” or anything of monciary value from
anyone who (3) has or is secking 10 obuin Government
business with the employee's agency. (b) conducts activi-
ties that are regulaied by the employee’s agency, or () has
inierests that may be substantially affecied by the perfor-
mance or nonperformance of the employee’s official
duties. Cenain limiled exceptions are authorized in agency
regulations.

3.101.3 Agency regulations.
(2) Agencies are required by Executive Order 11222 of

May 8, 1955, and S CFR 735 10 prescribe “Standards of

Conduct™ These agency standards contain—

(1) Agengy-authorized exceptions to 3.101.2; and
(2) Disciplinary measures for persons violating the
tandards of conduct. '

(b) Requirementis for employee financial disclosure and
restrictions on privaiec employment for former Government
employees are in Office of Personnel Management and
.agency regulations implementing Public Law 95-521,
which amended 18 U.S.C. 207,

3.102 Officials not to benefit.

3.102-1 General. ,

41 U.S.C. 22 requires that most Government contracts
explicily state that no member of Congress shall be admit-
ted 10 any share or pan of the contract or any benefit aris-
ing from it. I a contract is made between the U.S.
Government and any member of or delegate o Congress,
or resident commissioner, it may consutwice 8 violation of
18 U.S.C. 431 and 432, resulting in—

(2) Both the officer or employee of the Government who
awardcd the contract and the member, delegats, or resident
commissioner being subjoct 0 eriminal penaluces;

(®) The conuract being void; and

(c) The conuracior having to return any consideration
paid by the Govermment under the conwract.

3.102.3 Contract clause.

The conrasting officer shall insen the clause at §2.203-
1, Officials Not to Benefit, in solicitations and contracts,
except those related to agricullure thal arc exempted by 41
uscC.22

3.103 Independent pricing.

3.103.1 Solicitation provision.

The contracting officer shall insert the- provision at
§2203-2, Cenificaie of Independent Price Deicrmination,
in solicitations when a-fum-fixed-price contract or fixed-

= price contract with economic price adjusiment is contem-
plaied, unlegs=

(s) The acquisition is 1o be made under the small pur-
chase procedures in Pant 13;

(d) Reserved.

(c) The solicitation is a request for technical proposals
under two-step sealed bidding procedures: or

(d) The solicitation is for uulity services for which rates
are set by law or regulation,

(FAC90-2) 3-1
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3.103.2 Evaluating tbe certification.

(2) Evaluation guidelines. (1) None of the following, in
and of iwself, consututes “disclosure™ as it is used in sub-
paragraph (a)(2) of the Cenificate of Independsnt Price
Deermination (hereafier, the cenificate):

(i) The fact that a firm has pudlished price lists,
rates, or @rnifls covering items being acquired by the
Government.

{ii) The fact tha, 1 firm has informed prospective
customers of proposed or pending pubdlication of new
or revised price lists for items being acquired by the
Government.

(iii) The fact that & firm has sold the same items o
commercial customers at the same prices being
ofTercd w the Government.

(2) For the purpose of subparagraph (b)(2) of the ¢ex-
uficate, an individual may use 3 blankes suthorization ©
act as an agent for the person(s) responsible for dewes-
mining the ofTered prices if—

(1) The proposed conuast o which the ccruﬁcau:
applics is clearly within the scope of the suthoriza-
ton; and

(ii) The pcrson giving the authorization is the
person within the offcror’s organization who 1s
responsible for determining the pnces being offered
at the ume the cérufication is ma.d- in the paruzular
offer.

(3) If an offer is submined ;omU)- by two or more
concerns, the ceruficauon provided by the represcnia-
uve of each concern applics only 1o the acuvities of that
concem.

() Rejection of offers suspecied of being collusive. (1)
If the ofTeror deleted or modified subparagraph (a)(1) or
(3)(3) or paragraph () of the cenificate, the conuasung
officer shall rejest the ofTeror’s bid or proposal.

(2) If e offcror delewed or modified subparagraph
(aX2) of the cenificate, the offeror must have fumished
with its ofTer a signed statement of the circumsuanzes of
the disclosure of prices contuned in the bid or proposal.
The chief of the contacung office shall review the
aliered ceruficate and the staement and shall daermine,
in writing, whether the disclosure was made for the pur.
pose or had the effect of resuricting compeution. If the
dewcrminauon is posilive, the bid or proposal shall be
rejected; if it is negative, the bnd or proposal shall be
considered for award.

(3) Whenever an offer is rc;ect:.d under subparagranh
(1) or (2) above, or the cenifizate is suspecied of being
false, the contracuing officer shall repon the simauon o
the Anomey General in accordance with 3.303.

() The determinauon made under subparagraph (2)
above shall nox prevent or inhibit the prosecution of any
enminal or civil acuons involving the occurtenses of
tansazuons o which the ceroficae relates.

)

3.103-3 The peed for furiber certifications.

A conlractor that properly executed the certificau
before award does not have w submil a separate cenificate
with each proposal o perform a work order or similar
ordering instrument issued pursuant W the erms of the
contracl, where the Government’s requirements cannot be
me! from another source. '

3.104 Procurement in.cgrity.

3.104-1 Geperal

(2) Secton 3.104 implements scction 27 of the Office
of Federal Procurement Policy Act (41 U.S.C. 4213), as
amended by secuion §14 of the FY 90/91 National Defense
Authorization Act, Pub. L. 101-189, and secuon 815 of the
1991 Nauonal Defense Authorizauon Act, Pub. L. 101-510
(hereinafier secuon 27 is referred 10 as “the Act™ or “the
law as amended™). Agency supplementatuon of 3.104 and
any clauses required by 3.104 must be approved at a level
not lower than the Scnior Procurement Executive of the
agency, unless 8 higher level of approval is required by law
for that agency.

(b) Agency employecs arc reminded that much of the
conduct prohibied by the Act is also prohibited by other
satules and regulavons. For exampie—

(1) The offer or azcepuance of a bnbe or gratuity is
prohibiied by 18 U.S.C. 201, 10 U.S.C. 2207, S US.C.
7353, and S CFR Pans 735 and 263S;

(2) Employment discussions are covered by 18 U.S.CT
208 whizh preeludes a Government employee from panic-
ipating personally and subsiantially in any parusular mat-
1er that would afTect the financial interests of any person
with whom the employee is negouaung for employment;

(3) Postemployment restnzuons are covered by 18
U.S.C. 207 which prohibits cenain azuviues by former
Government employees, including representation of 8
contrastor before the Government in relation w any con-
vact on which the former employee worked while
employed by the Government and

(4) FAR Pans 14 and 15, which plaze resunictions on
the release of information related  procurements and
other contrastor information which must be protecied
under 18 US.C. 190S. In addivon, S CFR Pan 735 pro-
tects non-public Govcmmcm information.

3.1042 Applcability.
(a) Conduct and procurement activities during the
perioc July 16, 1989, through November 30, 1989.
(1) Gratwites, employmen: discussions, and solicit-
ing, obiaining, or disclosing proprieiary or sourc e
seleciion information.
(i) Parucipauon in a procurement during the peni-
od July 16, 1989, through November 30, 1989,
whether as 3 procurement ofTicial. compeung con-
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uacwor or through access w information, subjects the

- parucipant, during that period, w the prohibitions
contained in section 27 as originally enaced.

(i) 1r a panticular procurement which was begun
during the pesiod July 16, 1989, through Ni:vember
30, 1989, -has not been compleied by Novembder 30,
1990, then on or afler Decamber 1, 1990—

(A) Any person who was subject 1o the prohi-
bitions on disclosing oprictary or source selec-
tiow information contained in subseciion 27(c) of
the lsw as originally enacted is subject o the dis-
¢closure prohibitions of subsection 27(d) of the aw
as amended;

(B) Except as provided in subdivision
-(8)(1)(ii)(A) of this subsection, a-procurement
oflicial who was subject 10 the prohiditions on
graluities, employmeni discussions, and disclosing
proprictary or source selection informauen con-
Lained in subsection 27(b) of the law s originally
enadied is subject 10 the prohibilions under sub-
section 27(b) of the law as amendced, if the aclivi-
tics performed by the procurement official prior 10
December 1, 1989, would also make him or her @
procusrcment ofTicial under subsccuon 27(b) of the
law as amended, and

(C) Except as provided in subdivision
(aX1)(Li)A) of this subsection, 8 compeung con-
rasior who was subjest 1o the prohibiuons on gra-
wiues, employment discussions, and soliciling or
obuining propriclary or source selecuion informa-
tion contained in subsection 27(a) of the law as
onginally enacied is subject 10 Lhe prohibitions
under subsection 27(a) of the law as amended if it
is sull a compeung contracior for that procure-
ment on or after December 1, 1990.

(2) Posiemployment restrictions.

(i) Cumrent and former Government employess
who were procwrement officials duning the penod
July 16, 1989, through November 30, 1989, are sub-
ject, during. that period, 10 the post.employment
resuicuions conuined in section 27 as originally
enacted

(ii) On or alier June 1, 199), current and former
Government employees who were procwement offi-

- ¢ials during the period July 16, 1989, through
November 30, 1989, become subject o the post-
employment restrictions contained in subsection
20N of Lthe law as amended, if=

(A) The activities ‘performed dy the procure-
ment official during the period July 16, 1989,
through November 30, 1989, would also make
him or her a procurement official under section
27, of the law as amended; and

(B} The 2-year period of any post-employmeat
restriction that atached during the period July 16,

1983, through November 30, 1989, haswot
expired.

(d) Conduct and procurement activities during the
. period December 1, 1989, through November 30, 1990.

(1) Grawuities, employment discussions, and solicit-

ing, obraining, or disclosing proprielary or source
selection information.

(i) The prohibitions on grawities, employment
discussions, and soliciling, oblining, or disclosing
proprictary or source selection information contained
in section 27 were suspended during the period §
December 1, 1989, through November 30, 1990.
Neither the prohibitions contained in section 27 as
originally enacted nor as amended apply during the

- suspension period. Paruicipaiion in 8 procurcment

solely during the suspension period docs not subject
any person o any of these prohibitions on or afier
December 1, 1950.

(2) Post employmen: restrictions. :

(i) The post-employment resiricuons contained in
seclion 27 were suspended during the period
December 1, 1989, through November 30, 1990.
Neither the post-cmployment restricions. contained
in secuon 27 as originally enacicd nor as amended
apply 10 any person during the suspension peniad. In
addiuon, these post-employment restriztions do not

" apply on or afier December 1, 1990, 10 any current or
_former Government employee whose only panicipa-

tion in a procurcment occurred dunng the period
from Dccember 1, 1989, through November 30,
1990.

(ii) The suspension of the post-employment
restrictions during the period December 1, 1989,
through November 30, 1990, does not inierrupt the
running of the 2-year period of any postemployment
festricton that atuched © a Government employee
who was a procurcment official dunng the period
July 16, 1989, trough November 30, 1989. '

(c) Conduct and procuremen: activities on or gfter
December 1, 1990.

(1) Graruities. employmen: discussions, and solicit-

ing. obiaining, or disclosing proprietory or source
selection informaiion.

(i) The prohibitions contained in section 27, of the
law as amended, apply on or after December 1, 1990,
to persons who panicipale in 8 procurement on or afler
that date, whether as s procurement ofTicial, 8 compet.
ing contractor, or through access to information.

(ii) As provided in subdivision (a)(I)(ii) of this
subsecuion, the prohibitions contained in secuion 27,
of the law as amended, may also apply 10 procure-
ment officials, competing contractors, and other per-
sons who, during the period July 16, 1989, through
November 30, 1989, were subject 10 the prohibitions
of secuion 27 as originally enazted

3-3
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() Posi-employmen! restriciions.

(i) Pub. L. 101-510 congnues the suspension of
the posiemployment resvicuons contained in sub-
section 27(f) of the law as amended through May 31,
1991. Government employees who perform procure-
ment official acuvilies solely during the period
December 1, 1990, through May 31, 1991, do not
become subject 1o the post-employment restricuons
contained in subsection 27(f) of the law as amended
either during or afier the suspension period.

(ii) The postemployment resirictions of subsec.
ton 27(0) of the law as amended are efTecuve June 1,
1991. Governmeni employces whbo perform procure-
ment official activies on or alier June ], 199], are
subject o those resticuons.

(ii) As provided in subdivision (a)(2)(ii) of this
subseciion, the posi-employment reswicuons con-
tained in subsecuon 27(0) of the law as amended may
also apply, on or afier June 1, 199], L current or for-
mer Government employees who were procurement
officials during the period July 16, 1989, dvough
November 30, 1989.

(iv) The continued suspension of the posi-
employmen! resticuons does not interrupt the run-
ning of the 2-ycar period of any posi-employment
restricuon that auached L a procwement ofTicia) dur-
ing the pcnod July 16, 1989, through November 30,
1989.

3.104.3 Swtutory probibitions and restrictions.

As provided in sccuon 27 of the Acl. the following con-
dust is prohibied:

{a) Prohibiied condutt by competing coniraciors (sub-
section 27(a) of the Act). During the conduct of any
Federal agensy procurement of properiy or servises, no
compeung conrasor or any offices, employce, 1Eprescnis-
uve, apant, or consuliant of any compeung conwaswor shall
knowingly— '

(1) Make, directy or indirecUy, any ofTer or promuse of
fuwre employment or business opponunity to, or engage,
diesly or indirecyy, in any discussion of fuure employ-
meni or business opporanity with, any procurement ofly-
cia) of such agency, except as provided in 3.10+60);

(2) Offer, give, or promise w ofler or pive, duwecty
or indirecyy, any money, grawity, or othes thing of value
to0 any procurement ofTicial of such agency: or

(3) Solicil or obuain, direcuy or indirecty, fom any
officer or employee of such agency, pnor 1© Uw award
of 8 contrast any propriclary 0! sowrce sclecuon infor-
mavon regarding such procurement
(b) Prokibited conduct by procurement officials (Sud-

seciion 27(b) of the Aci). During the conduct of any
Federal agency procurement of property Of services, no
" procurement ofTicial of such agensy shall knowingly—

(1) Sohici or azcept, diresily or ingirestly, any

promise of fuwre employment or business opponwnity

from, or engage, directy or indirectly, in any discussion

of fuwre employment ar business opporwnity with, any

offices, employes, represeniative, agent o consulant of a

compeling conuacior, except as provided in 3.104<&a);

(2) Ask for, demand, exact, solicit, seck, azcepl,
receive, or agree w receive, direcdy or indwrecty, any
money, gratuity, or other thing of value {rom any officez,
employee, representalive, agent, of consuiwant of sny
compeling conurazior for such procurcment; of ‘

(3) Disclose any propriclary or source selection |
information regarding such procurement directly or
indirecly 10 any person other than & person authonized
by the head of such agency or the contracting oflices W
receive such information.

(¢} Disclosure to unaurhorized persons (subseciion
27(d) of the Ac1). During the conduct of any Federal agen.
¢y procurement of properly of services, no person who is
given authonized or unauthorized azcess Lo propnelary of
sowsce sclection informauon regarding Such procurement,
shall knowingly disclose such informauion, direcdy or indi-
recUy, W0 any person other than a person authorized by the
hzaZ of such agenzy or the contrasung officer 10 reccive
such wlormauon.

(d) Posi-employmen: resiriciions resulting from pro -
curement activities of Goverameni officers or employees
wio ore or were procurement officiols (subscection 27(f; of
the Act; not eective until June |, 1991).

(1) No individual whe, while serving as an offices or
employee of the Government or member of the Armed
Forces, was a procuremen: ofTicial wath sespect 10 8 par-
usular procurement may knowingly—

(i) Parucipaic in any mannsr, as an officer,
employce, agent, or represcnative of a compeung
conwaslor, In any negouanons leading 1 the award,
modifizauon, or exwnsion of @ convact for sush pro-
cuwement or

(ii) Parucipate personally and substanually on
behalfl of the compeling conuvaclor in the perfor-
mance of such conuacL

The restncuons in subdivisions (6)(1)(i) and (0){1)(ii) of
thus subsecuon apply dunng the penod ending 2 years afier
the last date such individual parucipated personally and
sbbswanually in the conduct of such procurement or person-
ally reviewed and epproved the sward, modification, or
exiension of any coutract for such procurement.

(2) This subsccuon does not apply W any parucipa-
uon referred  in subdivisions (d)(1)() and (dX1)u) of
this subsccuon with respest o 3 subcontrasior who is
@ COMpCUng CONUasLor unjess—

(i) The subcontrazior is a first or sezond uer sub-
contrazior and the subcontact is for an amount tha

15 an exzess of $100.000; o

(iiy The subzontrazior signifizanuy assiswed the
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pnme contracior with respect negouauon of the
' prime contract; or
(iii) The procurement official involved in the
award, modification, or extension of the prime con-
tract personally directed or recommended the panicu-
lar subcontraclor (o the prime contracior as a source
for the subcontracy; or
(iv) The procuremeni official personally reviewed
and approved the award, modification, or extension
of the subcontract.

3.104<4 Definitions.
As used in this subsection—
(a) “Agency ethics official™ means the designaied agen-

¢y ethics official described in S CFR 2638.201 and any’

other person, including deputy ethics officials described in
1 $ CFR 2638.204, 1o whom authority under 3.104-§(f) and
3.104-8(¢) has been delegaied by the designated agency
ethies official.

()(1) “Competing contractor,” with respect to any
procurement (including any procurement using proce-
dures other than compelitive procedures) of property or
services means any entity (such as an individual, partner-
ship, corporation, educational institution, nonprofit or
not for profit organizauon, or business unit) legally capa-
ble of entering inlo a contract or subcontract in ils own
name that is, or is reasonably likely to become, 8 com-
peutor for or recipient of 8 contrast or subcontract under
such procurement, and includes any other person acung
on behalf of such an entity.

(2) The erm “competing contractor” includes the
incumbent contracwor in the case of 8 conrract modifica-
tion.

(3) An entity shall not be considered a competing

. contractor whenever, by action of the Government or the
entity, it is clear that the entity will not, or will no

Jonger, participate in 3 parucular procurement

(4) For purposes of subsections 27(s) and 27(b) of |

the Act, the phrase “represeniative, agent, or consulant
of 8 compeling contraclor™ means any entty, other than
an officer or employee of 8 competing conractor, scting
on behalf of, or providing advice ©, & compeling con-
vactor with regard 10 a particular Federal agency pro-
- eurement
(c)(1) *“During the conduct of any Federal agency
procurement of propeny or services™ means, except for
broad agency announcements, small business innovalive
sesearch programs, and unsoliciied proposals (see sub-
paragraphs (c)(3) and (c)4) of this subsection), the peri-
od beginning on the earliest date upon which an identifi-
able, specific action is taken for the pariicular procure-
ment and concluding upon the award or modification of a
conuract or the cancellation of the procurement; provided,
however, that in no event shall the conduct of the pro-

curement be deemed 10 have begun prior 1o the decision

by an authomed sgency offTicial to satisfy 8 specilic’
agency need or requirement by procurement. These
aCLiONS arc—
(i) Drafting a specification or a siaiement of
work;
(ii) Review and approval of a specification;
(iii) Requirements computation at an inventory
conuol poing;
(iv) . Development of procurement or purchase
requests;
(v) Preparation or issuance of a solicitation;
(vi) Evaluation of bids or proposals; :
(vii) Selection of sources;
(viii) Conduct of negotiations; or
(ix) Review and approval of the award of & con-
tract or contract modification..

(2) Each contract award and each contract modifica:
tion conslituies 8 separale procurement action; i.c., 8
separate period 1o which the prohibitions lnd the
requirements of the Act apply.

(3) For broad agency ahnouncements and small
business innovalive research programs, each proposal
received by an agency shall constilute a scparale pro-
curement for purposes of the Act The conduct of each
procurement shall be decemed W have begun upon the.
date a Commerce Business Daily announcement was
made regarding the availability of the broad agency
announcement or the datz a solicitation was released
for the small business innovative rescarch program,
The conduct of the procurement shall end upon the
award of a contract or contract modification incident to
cach proposal or the writicn rejecuon of each specific
proposal.

(4): Each unsolicited proposal shall be eonsndaad s
separale procuremnent for purposes of the Act For unso-
licited proposals, the condust of the procurement shall be
deemed W have begun upon the publication daie of a gen-
eral statement of agency necds (see 15.503(d)), or if an
agency. does not pubdlicize 8 gencral statement of agency
needs, upon the provision of advance guidance related
agency needs (see 15.504(2)(1)) or the receipt of the unso-
licited proposal, whichever is earliez. The conduct of the
procurement shall end upon the award of a contract or
contract modification or the rejection of the proposal.

(6) “Govemment officer or employee™ means a person
who is employed by a Federal agency (see Subpant 2.1) and
~who is in such status during the period July 16, 1989,
through November 30, 1989, or on or afier December 1,
1990. This includes

(1) A member of the uniformed services as defined
in section 101(3) of tide 37, United Suates Code;

(2) A person who is appointed 10 a positon in the
Federal Government under title S, United Suates Code,
or any other tile authorizing such sppoinuments, includ-
ing a person under 3 temporary appoinument. and
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(3) A special Govenment employee as defined in

secuon 202 of e 18, Unied States Coge.

() “Modification™ means the addition of new work 10 8.

contract, or the exiension of a contact, which requires 8
justification and spproval (see Subpant 6.3). It does not
include an opuon where all the terms of the option, includ-
ing opuon prices, are sel forth in the contract and all
requirements for opuon exercise have been sausfied,
change orders, administrative chan_ s, or any 6ther con-
tract changes that are within the scope of the contract.
(fX1) - “Gratuity or other thing of value™ includes any
gift, favor, enicrainment, or other item having monewry
vaJue. The phrase includes services, conlerence fees, ven-
dor promotional training, Uransporiation, lodgings and
meals, as well as discounts not available 1o the general
public and Joans extended by anyone other than a bank or
financial instituton The phrase does not include—

(i) Anything for which markes value is paid by the
procurement official, or on his behalf, by someone
other than s compeling conUaclor, O 3 fepresenta-
live, agent, or consuliant of the compeung contrasior,

(ii) Anything which is paid for by the
Government. secuwred unda Government contracy or
azcepied by the Government undes specific stuuiory
authornity:; ]

(iii) Plaques or certificales having no intrinsic
value; or ,

(iv) Any unsolicited ilem. other than money. hav-
ing a markes value of $10 or less per eveni or presen-
lauon.

For these pwposes, marker value means the redail cost the
procwrement ofTicial would inzwr w0 pwthase the item and,
in the case of items such as uckets, refers w their faze
value. A thing of value given or received or otherwise
offered or sought “directy or indwrecly”™ includes a thing of
vaue diresied L 3 parson other than a procwrement offi-
cial, such as a spouse or child, solely because of that pes-
son's relauonship -the procurement official or on the
basis of designation, recommendauon, or suggesuon by the
procurement official..

(2) Promouonal vendor wvaining docs not include
taining provided by a vendor when a vendor's produsls
are fumished under contract W the Government and the
training is 10 facilitawe the use of those products.

(g) “Parucipaied personally and substantially™ means
active and significant involvement of the individual in
acuvilies directy related w the procurement To panusi-
pate “personally” means diresUy, and includes the parus-
ipation of a subordinate when actually direcied by the
supervisor in the mauer. To partcipate “substantally”
means that the employee’s involvement mus: be of signif-
icance 1o the mauer. For example, the review of procure-
men: documents solely Lo determine compliance with
applicadble regulatory, administrative, or budgetary
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requirements or procedures, does not consutute substan-
ual parucipation in a procurement 1t requires more thar

- official responsibility, knowledge, perfuncilory involve-

ment, or involvement on an administralive or peripheral
issue. A finding of subsuanuality should be based not
only on the effort devoled W a matier, but on the impor-

tance of the efort. While a senes of peripheral involve-

menls may be insubstanual, the single act of approving
or parucipating in 8 critical siep may be substanual.

(h)X(1) “Procurement official™ means any civilian or mil-
iary official or employee of an agency who has parucipal-
ed personally and subsuaniially in any of the following
acuviues for 8 panicular procurement—

(i) Drafung » specification or 8 saiement of work
for that procurement

(ii) Review and spproval of s specification or
staiement of work developed for that procurcment

(ui) Preparauon or development of procurement
or purchase requests for that procurcment;

(iv) The preparauon or issuance of 2 solicitauon
for that pracurement

(v) Evaluauon of bids or proposals for that pro—
curemeny ,

(vi) Sclecuon of souwrces for that procuremeny

(vu) Negouatons W esblish the price or wrms
and condiuons of & parucular contrazt or contrast
modifizauon; or

(viii) Review and approval of the award of a con-
tract or contast modification.

(2) For purposes of 3.104<4(h). the 1erm “employee
of an agency” inzludes a contrazior, subcontrazior, con-
sulany expen, or advisor (other than a compeung con-
vacdr) asung on behalf of, or providing advice 1o, the
agency with respect to any phase of the agency procure-
ment concerned.

(3) Generally, an individual will nol become 2 pro-
curement oNizidl solely by parucipating in the following
ASUViliCS—— ,

(i) Federal advisory commitiees that are estab-
lished and funcuon in accordance with the Federal
Advisory Commiasc Act S U.S.C. App. 2, unless the
Federal advisory comminee is esablshed or used for
the purpose of performing a funzuon lsted in sub-
paragraph (h)(1) of this subsection and the individua)
member's parucipauon in that funcuon is personal
and substantial;

(i) Agency level boards, panels, or other adviso-
ry commiuess that review program milesiones or
evaluale and make recommendations regarding alter-
native technologies or approaches for satislying
broad agency level missions or objecuves;

(iii) The performance of gencral, technical,
engincering, or scientific effon having broad appli-
cauon not duecUy assosialed with a panicular pro-
curement, hotwithsianding that such gencral, 1ech.
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nical, engineering, or scientific effon subsequendy
~ may be incorporated into 8 panicular procurement;
(iv) Clerical functions supporting the conduct of a
panicular procurement, and
{v) For procurements 1o be conducied under the
procedures of OMB Circular A-76, participation in
management studies, preparation of in-house cost
estimates, preparation of “most efficient organiza.
gion" analyses, and fumnishing of dais or technical
suppont 10 be use ® by others in the levelopment of
performance sundards, suatements of work, or speci-
fications.
(4) An employee of an agency does not become 8
procurement official for a panicular procurement until

the onset of the employee’s personal and substantial par-

_ticipation in that paricular procurement

(i) “Property” means suppb:s as defined in 2.101.

(G)(1) “Proprictary information™ means information
contained in a bid or proposal or otherwise submiaed © the
Government by 8 compeling congacior in response (o the
conduct of s paniicular Federa! agency procurement, or in
an unsoliciled proposal, that has been marked by the com.
peling contractor as propriclary information in accordance
with applicable law and regulation,

(2) Information shall be considered proprietary
information, for purposes of secuon 27 of the Act, only
when—

(i) An atached vansmitial document, such as a
cover page or the label of 8 magneuc media swrage
coniainer, is clcarly marked with 3 restrictive legend.
and

(ii) The specific ponions of the information
whose disclosure the compeling contracior desires ©
restrict are clearly and separately marked.

(3) Proprictary information does not include infor-
mation—

(i) That is otherwise available without restrictions
1o the Government, another ¢COmMpeling conurasior, or
the pubdlic:

(i) Congained in bid documenis following bid
opening (but see 14.4044). or

(iii) That the contracting officer determines o
releass in accordance with 3.104-5().

(k)(1) “Source selection information” is information,
including information sored in electronic, magneuc, audio or
video formats, which is prepared or developed for use by the
Government 10 conduct 8 panicular procurement and—

(i) The disclosure of which t0 8 competing

- contraclor would jeopardize the integrity or success-

ful completion of the procurement concerned; and

(i) Is required by statuie, regulation, or order
be secured in a source selection file or other facility
10 prevent disclosure.

(2) Source selection information is limited 10—

(i) Bid prices submitied in response 1 8 Federal

agency:solicitation for sealed bids, or lists of thbie
bid prices prior L0 public bid opéning;

(ii) Proposed costs or prices submitied in
response 0 8 Federal agency solicitation (for other
than scaled bids), or lists of those proposed costs or

prices;

(iii) Source selection plans;

(iv) Technical evaluation plans;

(v). Technical evaluations of proposals;

(vi) Cost or price evalualions of proposals;

(vii) Compelitive range determinations which
identify proposals that have 8 reasonable chance of -
being selecied for sward of a contrasy;

(viii) Rankings of bids, proposals, or competitors;

(ix) The reports and evaluations of source selec-
tion pancls or boards or advisory countils; or

(x) Other information marked as “SOURCE
SELECTION INFORMATION—SEE FAR 3.1047
based upon g case-dy<case determination by the Head
of the Agency, his designee, or the contracling officer
that the information meets the standards in subdivi-
sions (k)(1)(i) and (ii) of this subsection.

() “Possidle violauon™ means, for purposes of the certi-
fication requircments under 3.104-9, specifically identified
or documented circumstances thal provide a reasonable
basis to belicve that a violation of the Act may have
occurred. Rumor and hcarsay arc not, by themselves, 8
rcasonable basis 10 conclude that a possible violation
exists.

3.104-5 Disclosure, protection, and marking of
proprietary and source selection information.

(a) Except as specifically provided for in this subsec.
tion, no.person or other eatity may disclose propriciary or
souree selection information 10 any person other than a per-
son authorized by the Head of the Agensy to receive such
information."A person or entity who does not know if
informauon is proprictary or sousrce selection information,
or does not know if the person or entity may disclose or
seceive such information, shall make the inquiries pre.
scribed az 3.104-8(d).

(d)(1) Proprietary and source selestion information
shall be protecied from unauthorized disclosure in accor-
dance with 14.401, 15.411, 15.413, applicable law, and
agency regulations.

{2) Information conwined in & bid or proposal thai
bears the legend required by 3,104-4()(2) shall be con-
sidered 1o be proprietary information for purposes of the
Act However, information contained in 8 bid or pro-
posal that does not bear that legend shall remain subject
10 the restictions on disclosure contained in 15.413,
15.509,24.202, or as otherwise required by law,

(¢) In éetermining whether panicular information is
source seleciion information under 3.104-4(k)(2)x), the
originaior shall assure that the information meets the crite-
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ria in 3.104<4(k)(1) and consult with agency offizials as
appropriate. Individuals responsible for preparing maierial
that may include information designaied as source selec-

tion information in accordance with 3.104-4(k)(2Xx) shall -

mark the cover page and each page that contains source
selecuion information with the legend “SOURCE SELEC.
TION INFORMATION—SEE FAR 3.104." Although the
matenial described in 3.1044(k)(2)(i) through (ix) is con-
*'Jered 0 be source selection information whether or not
marked, all reasonable efforts shall be made w mark such
material with this legend.

(6)(1) The head of the agency, or his or her designee. of
the contracung officer, has the authority, in accordance

with applicable agency regulations or procedures, w0 autho- ~

rize persons, or classes of persons, o receive proprieiary or

source selection information when necessary 10 the condust

of the procurement

(2) For contracts and contract modifications in
excess of $100,000, the head of the agency, or his or her
designee, shall establish procedures 10 assure. that the

_names of all persons, idenufication of the classes of pes-
sons and. 1o the maximum exenl pracuzable, the names
of all individuals withun a class of persons, authonzed
access o propriclary or sowte sclecton information at
the contracung acuvity are lisied in the conwract file.

"(3) For contasts and contrast modifizauons expect-
ed w exceed $100.000. i propnclary or source scleclion
informauon is authorized 1 be relcased w0 Government
acuviues outside the contacung asuvity responsible for
the conduct of the procurcman U head of the office
recciving the wformauon, or his or her designee, shall
maintain a list of persons, a hist of classes of persons
and. 10 the maximum extent practicablz, the names of all
individuals within classes of persons, who have been
authorized access to the propricany or sourse sclesuon
information. The list shall be forwardzd 0 the contraci.
ing office responsible for the conduct of the procure-
ment 10 be included in the conwact file.

(4) For release w other than Government employees,
see 15.413-2. The names of those individuals shall also
be lisied in the contact fue when the conuast or con-
vast modifizcauon is expected w exceed $100,000.

(5) The lists prescnibed by this subsecuon shall be
forwarded 1o the contacting officer for inclusion in the
contrat file within the time specified by the contacung
officer.

(eX1) Except as provided in subparagraph (¢)(4) of this
subsection, if the conracling officer believes that informa-
uon marked as proprielary (see 3.104-4(j)) is not propn-
ewry, the compeling contrazior that has affixed the marking
shall be nouficd in writing and given an opportunity L jus-
tify the propriciary macking. If the competing contractor
agress that the material is not propnelany informauon, or
does not respond within the ume specified in the nouse, the
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contracting officer may remove the proprieary marlung
and the information may be released
(2) Afier reviewing any justification submined by
the competing contracior, if the contracting officer
deiermines that the proprietary marking is not jusufied,
the conracung ofTicer shall so notify the competing
. contracior in wriung.
. ) Information marked by the competing contractor
as proprietary shall not be released until—
(i) The review of the conuacior's justification lus
been compleed; or
(ii) The period specified for lhe contractor's
response has elapsed, whichever is earlier,

Thereafier, the convacung officer may release the informa-
tion. ’ '

(4) With respect 10 technical dawa that are marked
propriclany by 8 compeung contracior, the conlracung
officer shall generally follow the procedures in
27.404(h). .

(N Nothing in 3.104 prohibits compeung contraztors
from disclosing or authorizing the Government W disclose”
ther compny-specific proprictary information o any other
person of enuty where not otherwise prohibited by law.

(g) Propnzary maskings under 3.102 do not limit the
Covernment's use ‘of technical daia 10 which the
Government has nghts. :

(h) Souwrce sclecuon or propnciary m!or'mauon that is
properly in the possession of a compeung conuasilor as a
result of @ pnor disclosure that was not prohibiwed by the
Act shall noi be considercd 1o have been soliciied or
obuincd, diresUy or indirecuy, in violation of the Act

(i) Nothing in 3.10= shall be construcd W authorize the -
withholding of any information pursuant 1o 8 proper
request from the Congress, any commitise o7 subcommitee
thereo!, ¢ Federal agency, any boasd of conuact appeals of
a Federa agency, the Compuolier Genzral, or an Inspesior
General of 3 Federal agency, except as otherwise autho-
rxed by law or regulauon. Any such relcase which con-
tains propriclary or sourse selection information shall
cleacly noufy the recipient that the informaton or ponuons
thereo! are propriclary or source selection information
relaied 10 the conduct of a Federal agency procurement
whose diszlosuse is resunicted by section 27 of the At
3.104-6 Restrictions oo employment or busiess

opportunity discussions between competing contrac-

lors and procurement ofTicials.

(@) Applicability 10 procwement officials. During the
conduct of a Federal agency procurement, subsection
27(b)(1) of the Act prohibits an individual who has become
a procwemeni official from knowingly, direcuy or indirect-
ly, soliziung or azzepunz from or discussing with any offi-
cer. emploves. represenwative, agent, or consulant of @
compeiuing conwastor. future emplovment or businsss
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oppcnumty Subsection 27(bX1) of the Act also applies ©
individuals acting as procurement offizials on behalf of the

procuring agensy who are, or are employed by, conraciors,

subcontraciors, consultants, expents, or advisors (other than
employees of a competing contracior). The prohibition in

subsection 27(b)(1) does not apply © 8 procurement of G-

citle

(1) Afier the contract has been awarded, the procure-
m. 2t canceled, or the contract modification has been
executed;

(2) Afier the procurement official leaves
Government service; .

(3) Who is, or is employed by, a contrastor, subcon.
tracior, consullany, expen,: or -advisor,- afier such-pro-
curement official ceases 1o act on behalf of, or provide
advice W, the procuring agency conseming the procuse-
ment

(4) Described in paragraph (c) of this subsection
who has received writien authorization for recusal from
further panicipation in 8 procurcment, and who has in
fact discontinued participation in the procurement.

(5) Whose only communication with 38 competing
conuracior is for the purpose of —

(i) Rejecling an unsolicited offer of employment
or business oppontunity; or

(ii) Advising the compeling contracior that he or
she must sc.k recusal in accordance with paragraph

(d) of this subsecuion priek 0 any discussions regarding

the unsoliciied offes. A procurement official who wish-

s 1 conduct such discussions with the competing con-

tracior shall promplly submit a recusal proposal.

() Applicabiliry 1o competing conraciors. During the
conduct of a Federal agency procurement, subsection
27(a)(1) of the Act prohibits a competing contrastor from
knowingly, direcdy or indirecy, offering or promising to,
or discussing with, a procurement offizial any future busi-
ness or employment opporwnity. The prohibition does not
apply Wo=—

(1) An inigial contast for the sole purpose of deter-
mining whether an individud) or other entty is able 1o
engage in discussions concemning future employment or
business oppontunity either because the individual or
entity has been recused or is not a procurement official.

) (2) A contact or discussion with an individual or
other entity who may engage in such contact or dis-
cussion under subparagraphs (s)(1) through (a)(4) of
this subsecuon.

(c) Eligibility for. recusal. An individual or other entity
who is 8 procurement official may be eligible for recusal if
the individual or entity has not participaled personally and
substantially in——

(1) The evaluation of bids or proposals, the selection
of sources, or the conduct of negotiations in connection
with such solicitation or conwract during the period
beginning with the issuance of 8 procurement solicits-

tion and ending with the award of a contract or cancella:

tion of 8 procurement; or

(2) The evaluasion of a proposed modification, or the
conduct of negoustions during the period beginning
with the negotation of a modification of a contract and
ending with an agreement 10 modify the contract or &
éecision no! 10 modify the contract.

(d) Recusa! proposal. An eligible procurement official
who wishes 10 discuss future employment or business
opportunities with 8 compeling contractor during the con-
dust of 8 procurement shall submit 1o the Head of the
Conncung Acuvuy (HCA) or his or her designee, prior to
initiating or engaging in such discussions, 8 writien propos-

al of disqualification from furthes participation in the pro-
curement which relates 10 that competing contractor.
Concurrent copies of the written proposal shall be
submiticd w the conwracting officer, the Source Selection
Authority if the contracting officer is not the Source
Sclection Authority, and the procusrement official's immedi-
alc supervisor. As 8 minimum, the proposal shalle

(1) Jdenuify the procurement involved;

(2) Describe the nature of the procurement official's
participation in the procurement and specify the approx-
imate dates or ime period of participation; and

) ldcnufy the compeling contracior and describe
its interest in the procurement
(¢). Suspension from pariicipation dn @ procurement.

The contrasting officer, or the Source Sclection Authority
if the conuracting officer is not the Source Selection
Authority, may suspend the individual's or entity's partici-
pation in the procurement pending evaluation of the recusal
proposal. Notwithstanding submission of a recusal propos-
al or_suspension from panicipation in 8 procurcment, an
individual or entity shall not solicit or engage in discus-
sions of employment or business opportunity until autho-
rized in wriling by the HCA or his or her designee.

() Ewvaluation of recusal proposal. (1) If the HCA or
his or her designee dewermines thar the procurement offi-
cial's further panicipation is not essential to the astivity's
conduci of the procurement and that recusal will not jeop-
ardize the inlegrity of the procurement process, the HCA
may, afier consulling with the apency ethics official, grant
writien approval of the fecusa) proposal. ﬁ evalualing the
recusal proposal, the HCA ¢r his or her designee may con-
sider any relevant faclons, including—

(i) The imponance of the procurement official’s
role 1o the completion of the procurement action;

(i) The procurement official's prior panticipation

in key procurement decisions and actions;

(iii) The timing of the proposal in relation to sig-
nificant procurement milesiones; and

(iv) Potential disruption to the procurement
schedule as a resuli of the procurement official's
recusal.

(2) The HCA or his or her designee may request that
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any person, including the procuremen: offizial, the

Source Selection Authonty, the conmacting officer or

the procurement official's immediate supervisor, provide

any addiuonal informauon necessary 10 evaluaie the
recusal proposal.

(3) Any rejection of the recusal proposal shall be in
wriling and shall state the basis for reection. A deter-
mination by the HCA or his or b - designee 0 reject 8
recusal proposal shall be final. Rejection of &
Government officer's or employee's recusal proposal
shall not be deemed 10 be an adverse personnel action of
be subject 10 agency or negouaied grievance procedures.
(g) Dwation of recusal. A procurement official whose

recusal proposal has been approved shall be disqualified—

(1) As a minimum, for any period during which
futwre employment or business opportunites with the
compeung contractor have nol been rejecied by either
the procurement official or the competing conuracwr, or

(2) For the period the procurcment ofTicial and com-
peung contraztor have an employment or business rela-
uonship or an arrangement concerning future employ-
ment or business relatonships.

(h) Reinsigiement 10 pariicipation in ¢ procurement.
Subscquent b a penod of disqualification, if an agency
wishes L reinsaie the procurement ofTicial W parucipation
in the procurement, the HCA or his or her designee may
authorize immediate reinsatwement or, in his or hes discre-
uon, may auvthorize reinsiement following whatever addi-
uonal penod of disqualificauon he or she dewerminss is
nccessary W0 ensure the integrity of the procurement pro-
cess. It is withun the duscteuon of the HCA, or his or her
designee, 10 determine thar the procwrement official shall
not be reinsualed W parucipauon in the procurement In
dztzrmining thar any addivonal penod of disqualifizauon is

ctessary, the HCA or hus or her designee shall consider

any facwors that might give risc W an appearance thal the
procwement official ated without complete imparuality
with resnect 1o issues involved in the procurement

3.103.7 Postemployment restrictions applicable to
Government ofTicers and employees serving as pro-
curement ofTicials and certifications required from
procurement ofTicials keaving Government service.
(a) Subsecuon 27(e)(4) of the Act provides that if a pro-

curement official leaves the Government during the con-

duct of a procurement expesied 1o result in 8 contract or
modification in excess of $100,000, such official shall ces-
fy 1 the contrazung officer tha he or she undersiands the
conunuing obligation, during the conduct of the procure-
ment not  disclose propricty or source selecuon informa-
ton relaied 10 such agency procuwrement. This cenifizauon
requirement also applies w individuals acung as procure-
mzan: oMizials on behalf of the procuning asuvity whe are.
©r are emploved by, convrastors. subconlraziors, coasul-

wants, experts, or advisors other than employees of the com-
pelng contaclor when such individuals, during the con-
duct of the procurement, cease  funcuon as procurement
officials for the procurement.

(b) Subsecuon 27(NX1XA) of the Act restricts s current
or former Government officer or employee, as defined in
3.104 4(d), who was 3 procuremnent ofTicial with respect 10
a panicular procurement, from knowir_ 'y participaung ..
any mannet in negouations as an officer, employee, repre-
sentative, agent, or consultant of a8 compeling contrasior
leading 10 the award or modification of the contract for
such procurement. This resticion not only includes repre-
senling the compeling contractor in negotiauons with the
contrasling activity, but also includes providing advice or
information for the specific purpose of influencing negotia-
tion sgategies. For purposes of this restncuon, “negolia-
tion strategies™ mean the contracior’s approach to the
preparauon and presenution of its offer or the conduct of
negouauons with the Government  This resricuon docs
not apply 1 providing scientific, technizal, or other ajvice
that is unrelated 1 negotiauon strategies. This resticuon
lasts for 2 years from the duis of the individual's last per-
sonal and subsunual parucipauon in th: Federal agency
procurement.  This restrizuon s noi 2fTezuve unul June 1,
1991.

(c) Subsccuon 27(N(1)(B) of the Ast restnizts a current
or formesr Government officer or employee, as defincd in
3.105<(d), who was a procwement official with respect 10
a parucular procurement, from knowingly parucipating
persorally and substanually on behall of the compelng
convacwr  performance of the contrast  To parucipate
“personally and substanually”™ requures the presenze of both
direct and signifizcant involvement in the performanse of
the spesific conwast The performance of general engi-
nsenng, saicnufic or wehnizal work, or providing gencral
budgewry or policy advice, shall not be considered person-
&l and substanual parucipauon on behall of a compeung
contracor in the performance of the conwrast for which the
Govenment officer or employec is or was a procurement
oflical. Where parucipauon is on behall of a compeung
conuracor who is 8 subcontrazior, the significance of that
paruzipauon will be dztermined in relation W the prime
convact This resticuon lasis for 2 years from the dawe of
the last personal and substanual participauon in the Federal
agency procurement.  This resticuon is not effecuve until
June 1,1991.

(d) The resuicuons in paragraphs (b) and (c) of this
subsection do not apply Lo—

(1) Individuals azung as procurement officials on
behall of the procuring agensy who are or were, or who
are or were emploved by, consaclors, subconlaciors,
consultanis, experts, or advisors and who are not
Governmen: ofTizers or emplovees as definzd 1 2.10<-
"
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(2) Panicipation in the negotiation or performance of
any other contract of the competing contracior.

(3) General scientific and wechnical work on aninde-

pendent research and development project, unless such
work involves the negotiation or performance of 8 spe-
cific contract that the individual worked on as a
Government employee.

(¢) Participation with respect 8 subcontracior who
is & compeling contrasior unless—

(i) The subcontracior is a first or second tier sud-
contraclor and the subcontract is for an amount that
is in excess of $100,000; or

(i) The subcontracior significandy assisted the

prime contraclor with respect 10 negotistion of the ... .. .

prime contracy; or

(iii) The procurement official involved in the
award or modification of the prime conwract personal-
ly direcied or recommended the particular subcon-
wacior as 2 sowce for the subcontract: or

(iv) The procurement official personally reviewed
and approved the award or modification of the subcon-
tract A contracting officer's conscnt, in accordance
with Part 44, 0 the placement of a subcontract or, with
respect 10 architect-engineer contracts, the substiuuon
of & subcontracior, associale, or consullant, docs nox

constitute approval of the subcontract, subcontacior, ©

associate, or consulant  Similarly, approval of 8 con.

tractor's purchasing sysiem does nol constitule:

approval of a particular subcontract or subconacwr.

(5) An individual who has been granied 3 waiver by
the President in accordance with subsection 27(f)(3) of
the Act Waivers under that subsection may be granied
only W 8 civilian officer or employee of the Exccutive
branch other than an officer and employes in the
Executive Office of the President who, afier his or her
Federal Government employment is terminated, is or
will be engaged in acuivities at 3 Governmeni-owned,
contractor-operated entity at which he or she served as
an officer or employee immediately before his or her
Federal Government employment began. Subsection
2UN(3) is not effective until June 1, 1991,

(6) An individual whose only personal and subsuan-
tia) panicipation in the procurement occusred dusing the
period December 1, 1989, through May 31, 1991.

3.104-8 Koowing violations, duty 1o inquire, and ethics
advisory opinions.
(8) Knowing violations. Neither 8 procurement official

paragraphs (b), (c), and (4) of this subsection, or when
the compeling contracior engages in conduct based upon
§0o0d faith reliance on an agency ethics advisory opinion
fssued 10 a current or former procurement official under
paragraph () of this subsection.

(2) A procurement official engages in specific eon-
duct afier having satisficd the duty o inquire under
paragraphs (b), (c). and (d) of this subsection or has
acted in good faith reliance on an ethics advisory
opinion obtained under paragraph (¢) o7 “his subsec-
ton. '

(®) Dwy 10 inguire—general, E

(1) For some procurements, neither competing con- -
traciors nor all procurement officials will have knowl-
edge as W when the conduct of 8 paruicular procurement.
has begun. However, cenain conduct and activilies that
are prohidiled by the Act would be ingppropriate at any

-time. There are prohibitions on the receipt of grawities

from agency conuraciors that apply without regard 1
whether an employee is involved in the conduct of a
parucular procurement.  Similarly, potential contraciors
should not solicit, and agency personne! should not
ofTer, proprictary or sowrce selection information at any
ume. Howcver, potential contractors may offer, and
Government employecs may solicit, employment except
as prohibited by law.

(2) Agency personnel shall be presumed w0 know
the procurements for which they are procurement offi--
cials. Contracior personncl are presumed 10 know the
procurements for which the organization they represeat
is reasonably likely 10 be compeung. Individuals who
do not know whether they are procurement ofTicials, or
whether the organizauon they represent is or is reason-
ably likely 1o become 8 competing contrastor, should
defer any discussions regarding employment unuil these
questions are resalved by consulting appropriale panies
within their respective Orpanizations. Agency person-
nel who cannot ascertain, after discussions with the
contracting officer or the Source Sclection Authority if
the conuacting officer is not the Source Selection
Authority, whether they are procurement ofTicials may
request an ethics advisory opinion under paragraph (e)

- of this subsection for purposes of deiermining their sia-

ws.
{¢) Dury 1o ingquire~employment discussions.

(1) A contracior who wishes w0 discuss employment
oppontunilies with an individual whose duties:and func-
tions may make that individual » procurement official

nOr » competing contracior violales the resurictions st forth (see 3.1044(h)) should ask If thas individual-is a pro-
in 3.104-3 unless the prohibited conduct is engaged in cwement official for a procurement for which the con.
knowingly. For these purposes, conduct is nt “knowing” tratior is a competing contracior or is Likely 1 become a
whehe competing contrasior before conducting any discussion
(1) A compeling contraclor engages in specific con- relaied 10 employmenl. A competing conuacior ghall

duct afier having satisfied the duty lo inquire under no! be considered w have knowingly violaied the prohi-
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bivons set forth in subsecuon 27(a)(1) of the Act (see.

3.104-3(a)(1)) if the conzraclor has made an inquiry in
good faith of the possible pracurement ofTicial and has
been advised that the individual is not a procwrement
official for any procurement for which the contazior is
or is reasonably likely 0 become a competing contrac-
tor, or is advised tha! the procurement ofTicial has been
recused from participauon in the procurement in accor-
dance with 3.104-6.

(2) A procurement official may not solicit or engage
in employmenl or business opportunity discussions with
a compeling contracior or a contractor who is reason.
ably likely W become 8 competing contracior unless the
procurement official has been recused from parucipation
in the procurement in accordance with the procedures &
31046, ' _

(3) A procurement official who wishes 1o solicit
employment from, or discuss employment with, 3 con-
tractor and does not know if the contracior is or is rea-
sonably likely Lo become a compeung contraswr should
ask whether the contracior is or is reasonably likely ©
become a compeling conlracior on any procuwremeni for
which the individual is serving as 3 procurement ofTi-
cial, The procurcment ofTicial—-

(i) May rcly on the conuaclor’s represenauon
that it is not or is not likely o become a compeung
contractor, and enier inwo employment or busingss
opponunity discussions with thal conraslor, or

(ii) Shall noy if the conuacior represents that it is
or is reasonably likely o become a competing con-
vaslor, enler inWw cmpioymcen! or business oppontun-
ty discussions with that convazior. If the procure-
ment official is an eligibic procurement official as
defined ar 3.104-6(c). and desires © pursue discus-
sions with that conurazwr, the procurement official
must first seck and oblin wnuen authorizauon for
recusal in accordance with the procedures a1 3.10:6
before entzring inw further duscussions with that con-
vastor.

or obained, the conTacior—

(i) Had made an inquiry in good faith of the con-
gracting officer (or, if 8 contracung officer has not
been appoinied, the Head of the Agency or his or her
designee) regarding whether information was propni-
elary or source selection information; and '

(ii) Had been advised by such official that ihe
information was not propriciary or sowte sclection
information.

(2) A procurement ofTicial shall not be considered W
have knowingly violaied the prohibiuons in subsecuon
27(bX3) of the Act (see 3.104-3(dX3)) if, prior w dis-
closing information, the procurement official had made
an inquiry in good faith of the contracting officer (o, if
a contracting ofTices has not been appoinied, the Head of
the Agency or his or her designee) and had been advised
thale— '

(i) The informayon was not propriciary or source
sciecuon information; or

(ii) The informauon is proprietary or source
selecuon informauon and the individual o whom the
procurement official wishes w disclose the informa-
uon has been authorized access 10 such informauon
by the Head of the Agency or the contracuing ofTicer.
(3) No person who 1s given authorized or unautho-

rzed access W propnictary of source selecuon informa-
uon.shall be considercs 0 have knowingly violawed the
prohibiuon in subscsuon 27(d) of the Act (sce 3.104.
3(¢)) il, before disclosing such information, the per-
SOf— )

(i) Had made an inquiry in good faith of the con-
trazung officer (or, if a contrazting officer has not
been appoinied, the Head of the Agency or his or her
designee) as w whether or not the individual 10
whom he secks 10 disclose the propnctany or source
sclecuon informauon has been authorized ascess o
such informauon by the Hzad of the Agensy or the
contracting officer; and

(i) Had been advised by such official that such

(4) A procurement official shall not be considared 0 \.@ individual has been so authorized.
have knowingly violaied the prohibitions set forth in (¢) Eihics advisory opinions. (1) An employee or for-
subsection 27(b){1) of the Act (see 3.102.3(b)(1)) if— mer employee of an agenty who 15 or was a procurement
(i) The procurement official has made inquiry in ofTicial may request an ethics advisory opinion from the
good faith of the powental contrazwor, and has been agency ethiss official as w whether specific conduct which
advised that the contrazior is not or will not be a has not yet occurred would violale seclion 27 of the AsL
competing contracior on 8 procurement under the A3 individual who cannot determine, afier discussions with
responsibilirty of the procurement ofTicial: or the contacting officer (see subparagraph (0)(2) of this sud-
(ii) The procurement official has been recused secuon), if he or she is or was a procurement ofTicial may
from parvcipation in the procwement request an ethics advisory opinion for the purpose of aeier-
(&) Dury 10 inquire—proprietary and sowrce selection mining his or her suaus. Ethics advisory opinions may nol
information. be obuined, however, for the purpose of esuablishing

(1) A compeling conractor shall not be considared whether— ’
10 have knowingly violaied the prohibitons in subsec- (i) Prior w bid opening or receipt of proposals, a

uon 27(a)(3) of the Act (see 3.310<-3(a)(3)) il. before pausular conuraslor is @ SOMPEUNE conwatlor,

propneary or souwse selesuon informauocn was solizited (i) lizms of wiorm.auon consuwile propneiary of
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source selection information as defined in 3:104+4; or
(iii) Pnopnewy of source nlecuon information
may be disclosed.

Quesuons regarding propriclary and source selection infor-
-mation shall be referred 10 the conuacting officer or, if 8
contracting officez has hot been appoinied, the Head of the
Agency or his or her designee (see subparagraphs (dX1)
through (8X3) of this subsection). Questions regarding a
contractor's status as a competing contractor shall b
sesolved in accordance with subparagraph (c)(3) of this
subsection.

(2) The request for an advisory opinion shall be sud-

mited in wriling, shall be daied and signed, and shall .

include all information reasonably available 10 the pro-
cwement official or former procurement official that is
relevant 0 the inquiry. As 8 minimum, the request shall
include—

(i) Information about the procurement in which
the individua! was or is involved, including contract
or solicilation numbers, dates of solicitation or
award, and a description of the goods or services pro-
cured or W be procured;

(ii) Information about the individual's panicipa-
tion in the procurement, including the dates or time

periods of that parucipation, and the nawre of the |

individual's duties or responsibilities; ,

(i) Informauon.about the compeling conuracior
who would be a party 1o the proposed conduct, and
the nature of the competing contractor's inierest in
the procurement.

(iv) A description of the possidle gratuity or other
thing of value if the request concerns conduct thal
might violaiz the prohibiuon of subsection 27(b)(2)
of the Act. 1t shall be the responsibility of the indi-
vidua) requesting an advisory opinion 10 furnish an
appraisal or good faith estimate of market valye
where the value of an ilem is in question.

(v) Specific information about the particular
duties 1 be performed on behall of the compeling
contracior if the request concerns conduct that might
violaiz either or both of the prohibil_ions ‘of sybsec-
tion 2%(N) of the Act. Where the issue concemns
whether employment with 3 subcontrasior is permis-
sible under subsection 27(N(2), the request shall
include information about the subcontract level and
dollar amouni, the subcontractor's role in assisting
the prime contracior in_pegotial.inz the prime can-
tract, ang the individual's role in duecung of recom-
mending the subcontracior 1o the prime conwractor as
a source for the subcontract or reviewing and approv.
ing the sward or modification of the subcontracl
(3) Within 30 days afier the daie » request contain-

ing complete information is received, or as soon there-
afier as pracucadle, the spency ehics official shall issue

an opuuon 48 10 whether proposed. conduct i is pmpu or

would violae section 27 of the AcL
. (i) Where complese information is not included in
the request, the agency ethics official may ask the
reQuesier 10 provide any information reasonably
svailadle to that person, and the 30-day period wi)
run from the date that additional informstion is
received. Additional information may also be
requested from other persons, intluding the Source

Select. n Authority, the contracting officer, or the

requesier's immediate supervisoe,

(ii) Where the opinion cannot be issued within 30
days, the reason for the delay will be documented in
. the file. Acceptable reasons for delay include, but are
not limited w0, the necessity for the agency: ethics
official 10 independently develop inforrnmon not
reasonably available 10 the sequesier, of 10 verify
quesuon.able information furnished by the requestar.
(iii) In issuing an opinion, the agency ethics offi-
cial may rely ypen the accuracy of information fur-
nished by the requester or other agenty soyrses,
unless he has reason o believe that the information is
fraudulent, misieading, or otherwise incorrect

{4) A copy of the request and ethics advisory opin-
ion shall be retained for 8 period of 6 years. Apgencies
shall not provide copits of the advisory opinions W any
person other than the requesies, except with the express
suthorization of the requester or where release is other-
wise parmitied by law.

(5) Where the requester engages in conduct in good
faith seliance upon an ethics advisory opinion, or a com-
peling conwraclor engages in conduct based upon good
faith r:hance on the requester’s ethics advisory opinion,
nelther the requesier nor the competing contractor shall
be found 1w have knowingly violated the restriction in
issue. Whese the requesier o the competing conracior
has aca! knowledge or reason 1o believe that the opin-

. ion is based upon [raudulent, misleading, or otherwise
incorrect information provided by the requesier, their
reliance upon the opinion will not be deemed 0. be in
good (faith.

3.104-9 Certification requirements.

(8) Applicability. Subsection 27(e) of the. Act requires
certifications, prior 0 the award of a Federal agency con-
tract or contract modification for propenty or services in
excess of $100,000 awarded or executed on or afier
December 1, 1990, by the officer or employse of the con-
tractor responsible for the offer or bid for that parucuhr
contract or contract modification for propenty or services,
and by the contracuing officer for thal procurement.

() Competing contracior certification.

(1) Eaxcept as provided in 3.104.9(f), contracting

officers shall require the competing cONUACATr 10—

Q) Cen.i,fy in writing © the convacung officer
(FAC90-2) 313
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responsibie for the procurement that, to the best of
his or her knowledge and belief, such officer or

employee of the competing contracior has no infor- .

maLon concerning a violation or possible violation of
subsections 27(s), (b), (d), or () of the Act (sec
3.104-3) as implemenied in the FAR; or

(i) Disclose W such contracting officer any and
all such information, and cerufy in wriling w0 such
convacting officer that any and all such infarmation
has been disclosed; and

(i) Cenly in wriung 1 such contracting officer
that, o the best of his or her knowledge and belief,
cach officer, employee, sgent, represeatative, and
consultant of such competing contractor who, on or
afier December 1, 1990, has panicipaied personally
and subsuantally in the preparation or submission of
such bid or ofTer, or in 2 modification of & contracy,
as the case may be, has cenuified in wrilng w such
compeling conraciar that he or she—

(A) Is familiar with, and will comply with, the
requirements of subsecuon 27(a) of the Act (see
3.104-3) as implcmented in the FAR; and

(B) Wil report immediaicly w0 the officer or
employee of the competing contractor responsibie
for the offer or bid for any contraci or the modifi-
cauion of a contract, as the case may be, any infor-
mauon conceming 8 violauon or possible viola-
uon of subsecuons 27(a), (b). (4). ar () of the Act
(sce 3.10%-3), occuming on or aflier December 1,
1990, as implemented in the FAR

(2) Subcontraciors arc not required 1 submil the cer-

tificate required by subsection 27(e)(1) of the Act.
However, nothing in 3.104 precludes a compeling contrac-
tor from requesung centificatons [rom its subcontraciors.

(3) The sipned cerufications prescribed in 3.104-10

shall be submited as follows:

(i) Procuremenis exceeding §100,000 using
sealed bidding procedures:

(A) For ptocurements using scaled didding
procedures, the signed cenuficauons shall be sub-
mited by each bidder with the bid submission,
except for procusements using two-siep sealed
bidding procedures (see Subpan 14.5). For those
procurements, the cenifications shall be submiued
with submission of the sizp two sealed bids. A
cenuficate is nol required for indefinite delivery
contracts (see Subpant 16.5) unless the ol esu-
maed value of all orders evenmally 10 be placed
undes the contract is expected W exceed $100,000.

(B) For contrasis and contract modifizauons
whizh inzlude options, a cenificate ts required
when the aggregale value of the congact or con-
tract modification and all opuons (see 3.1024(e))
exceeds $100.000.

(C) Failure of a bidder w submit the signsd

(FAC 90-2)

cenifizale with its bid shall render the bid nonre-

sponsive,

(it) Procurements exceeding $100,000 using
other than sealed bidding procedures.

(A) For procurements, including contract mod-
ifications, made using procedures other than
scaled bidding, the signed cenifications shall be
submiued by the successful ofTeror 10 the con-
tracun,, fTicer within the time penod specified by
the contracting officer when requesting the centifi-
cates, except as provided in subdivisions
®Q)(ii)(B) through (F) of this subsection. In no
event shall the centificate be submited subsequent
w award of a contract or execution of a contract
modification. '

(B) .For leuer contracts, other unpriced con-
tracts, or unpniced convact modificatons, whether
or not the unpriced contrast or modification con-
wLins a maximum or not to exceed price, the
signed cenificauons shall be submiued prior w the
award of the leuzr convract, unpniced contract, or
unpriced contract modification, and prior o the
definitzation of the leuer conwract or the establish.
ment of the price of the unpriced contract or
unpnzed contract modificauon. The second ceru-
ficauon shall apply only w the pcriod beiween
award of the leuer contract and execution of the
documcnt definitizing the Jeller contract, or award
of the unpnced contract or unpriced contract mod-
ification and execution of the document establish.
ing the definiuve pnice of such unpriced contract
or unpriced conuact modification.
= (C) For basic ordering agreements; prior 1o the -
execuuon of a priced order, prior 10 the execution
of an unpriced order, whether or not the unpriced
order contains @ maximum or ot W exceed price;
and pnor o esablishing the pnce of an unpnced
order. The second cenificate w be submitied for
unpriced orders shall apply only 1o the perio¢
beiween award of the unpriced order and execu-
uon of the document establishing the definitive
price for such order. _

(D) A cenificaie is not required for indefinite
delivery conrrasis (see Subpan 16.5) unless the
wial esumaied value of all orders eventually to be
placed under the contract is expected 10 exceed
$100,000. :

(E) For contacis and contract modifications
which include opuons, a cenificate is required
when the aggregate valus of the conuact or con-
rract modification and all opuions exceeds
$100.000.

(F) For purposes of conuazis entered into
undar secuon B(a) of the SBA, the business enuty
with whotn the SBA conuracts, and not the SBA,
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ghall be required 16 comply with the cenification.”

requirements of subsecton 27(¢) The SBA shall

ob:amlhesgmdmﬁwﬁunﬂzbusmmu-

ty, and forward the cemtificate 1 the conwacting
officer pricr to the award of s contract L the SBA.

(G) Failure of an offeror 1o submit the signed
centificate within the time prescribed by the con-
tracting officer is & failure 10 comply with a mate-
rial requirement of the solicitation and shall cause
the offer 1o be rejected

(c) Conrracing officer certifications.

(1) In accordance with subsection 27(e)(2) of the
Act,s Federal agency mynouwu"d 8 contract for the
procurement of propenty or services, o agree L 8 modi-
fication of any contract, if the contraci or contract modi.
fication exceeds $100,000, unless the conuracting oﬂica
responsible for such procurement—

(i) Cenifies in writing 10 the head of such agen-
¢y that, 10 the best of his or her knowledge and
beliel, the contracting officer has no information
concerning 8 violation or possible violation of sub-
seciions 27(a), (®). (d), or (1) of the Act'(see 3.104-
3), as implemented in the FAR, periaining to such
procurement; or

(ii) Discloses w0 the head of such agency any and
all such information and cenifics in writing that any
and all such information has been disclosed.

(2) Immediately prior 10 contract award or exesution
of a contract modification, the contracting officer shall
execute the followmg certificate and mainiain the com-
pleted centificate in the contract file:

CONTRACTING OFFICER CERTIFICATE OF

PROCUREMENT INTEGRITY

1. L [Name of conmacang officer), heredy cenifly that,
10 the best of my knowledge and belief, with the exceplion
of any information described in this cenificate, have no
information concerning a violation or possible violation of
subsections (a), (b)..(d). or (f) of section 27 of the Office of
Federal Procurement Policy Act® (41 U.S.C. 423), as
implemented in the FAR, occurring during the conduct of
this procurement (contract/modification aumber).

2. Violauons or possidle violations: (Continue on
plain bond paper if necessory, and label Contracting
Officer Ceriificate of Procurement Integrity (Continuation
Shee1), ENTER “NONE™ IF NONE EXISTS.)

(Signatwre of contraciing officer and date)

®* Subsections 27(a), (b), and (d). are effective on
December 1, 1990. Subsecuon 27(f) is effective on June 1,
1991,

THIS CERTIFICATION CONCERNS A MATTER WITH-
IN THE JURISDICTION OF AN AGENCY OF THE

UNITED“STATES AND THE MAKING OF A FABSE,
FICTITIOUS, OR FRAUDULENT CERTIFICATION
MAY RENDER THE MAKER SUBJECT O PROSECU-
TION UNDER TITLE 18, UNITED STATES CODE,
SECTION 1001.
{End of cenification)
(9) Additional ceriifications.

(1) Subsection 27(e}(3) of the Act provides that \he
head of a Federal agency may require any procurement
official or any competing contractor, at any lime during
the conduct of any Federal agency procurement of prop-
eny Of SeIVices—

(D To centify in writing that, 10 the best of his or '
her knowledge and belief, such procurement official
or the officer. or employee of the competing contrac-
tor responsible for the offer or bid for 8 contract or
the modification of a contract, has no information
concerning a violation or possible violation of subd-
sections 27(a), (b), (8), or (f) of the Act (see 3.104-
3), as implemented in the FAR occurring during the
procurement; or

(ii) To disciose any and all such information and
10 certify in wriling that any and all such information
has boen disclosed.

(2) In addiuon o the Head of the Agency, sdditional
cerufications may be required only by the HCA or his or
her designee, provided tha the designee is an individual
of General OfTicer, Flag, SES or equivalent rank and is
at lzast one organizational level above the conu'acung
officer.

(3) Any additional centificauions shall be submitied 10
the contracting officer unless another person is specified
by the individual requiring the additional cenificatons.

{4) Each procurcment ofTicial or competing contrac-
tor shall be afforded & reasonable time 0 comply with
the additional ceniification requisrements.

(5) A compeling contractor's failure 1o submil any
addivonal cenificaiions that may be required shall cause
the compeling contracior’s offer 1o be rejecied.

(¢) Recordleeping requiremenis.

(1) In accordance with subsections 27(c)(S)(A) and
(B) and 27(c)(7)(A) of the Act. the contracting officer
responsible for the award or modificaton of a contract
in excess 0.5100,000 shall maintain, as pan of the con-
vagt file—

(i) All competing contractor, contrazting officer,
and procurement official cenifications requircd by
subsections 27(e)X1), (¢)(2). and (eX(4) of the Acy,
and any addiuonal cenifications required by subsec-
tion 27(e)(3) of the Act for that panicular procure-
ment

(i) All cenifications required by subsection 27(1)
of the Act (see 3.104-12) from individuals acung as
procurement officials on behalf of the procuring
sgency, who are, or are employed by, conlractors,

(FAC90-2) 3-15
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subcontraciors, consultants, experts, or sdvisors

(other than competing contraclors).

{iii) A record of all persons who have been autho-
rized by the Head of the Agency or the contrazting
officer 10 have access W proprietary or source selec-
ton information regarding the procurement. When
classes of persons have been authorized, this record
shall identify the class of persons so authorized and,
10 the maximum exient pracucable, the names of the
individuals within the class.

(2) Cenificauons obtained from Government ofTicers
or employees (see 3.1044(d)) who are required 10 sub-
mit a cenification under subsecuon 27(1) of the Act shall
be maintained in accordance with agency procedures.

(3) Ethics advisory opinions shall be rewained, in

accordance with agency procedures, for a period of 6

years.

() Exceptions w ceriification requirements. Pursuant
10 subsection 27(e)}(7)(B) of the Act cerufication require-
ments set forth in 3.10<4-9 do not apply—

(1) To conuracts with 2 foreign govemnment or an
inlernational organization that are not required 10 be
awarded using compcutive proccdures pursuant 10 sec-
tion 303(c)(4) of the Fedcral Properiy and
Administrative Services Act of 1949 (4] U.S.C.
253(c)(4), or section 2304(¢)(4) of title 10, United
Sutes Code; or

(2) In an excepuonal case, when the Head of the
Agency concerncd deiermines in wniung that the cenifi-
cauon requirement should be waived. This authonty
may not be delegated. The contracung ofTicer shall sub-
mil the request for waiver in accordance with agency
procedures. The request shall clearly identify the pro-
curcment or class of procurements and provide the ratio-
nale for the requested waiver. The decision of the agen-
¢y head shall sate the reasons for approving or dusap-
proving .the waiver. The agency head shall prompuy
noufy Congress in_writing of each waiver approved.
Procwements for which a waiver may be appropnaie
inzjude—

(i) Where prices arc set by Law or regulation;

(ii) Whese erms and conditons of 8 contract are
specified by an agreement with a foreign government
or governments;

(iii) Where supplies or services are provided by
foreign nationals 1 United Suates facilities overseas
for use outside the Uniied States;

(iv) Where a foreign government specifies 3 par-
ticular U.S. conuacior 1o sausly its requirements (see
6.3024b)(1)).

3.104-10 Solicitation provision and contract clauses.

(a) The conwacting officer shall insen the provision &t
52.203-8, Requirement for Cenificate of Procurement
Integrity, in all solicitations where the resulian contrast
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sward is expecied W exceed §100,000, unless, pursuant
3.102.9(f). » cenificaton is nol required or.a waiver has

- been granted. For procwements using other than sealed
bidding procedures, the contacting ollcer shall substitute
Aliemate | for paragraph (¢) of tha provision.

(®) The contracting officer shall insent the clause at
$2.203-9, Requirement for Ceruificate of Procurement
Integrity—Modification, in !l solicitations where the
resullant contract aw  is expecied 10 ea. ed $100,000, all
contracts in excess of $100,000, and modifications w con-
tracis which do not already contain the clause when the
modification is expected 10 exceed $100,000, unless, pur-
suan 10 3.102-9(), 8 cenificate is not required or a waiver
has been granied.

(¢) The contrazung officer shall insent the clause st
$2203-10, Price or Fee Adjusiment for JUegal or Improper
Acuvity, in all soliciations where the resullant conwact
award is eapecied 1o excezd the small purchase Limitauon
(sce 13.000) and all contracts and modifications Lo con-
tasus exceeding that limitation which do not already con-
win the clause when the modificauon is expected W exceed
that Limitauon,

(d) The conrracting oflicer shall insent the clause st
§2.203-13, Procurement Inicgrity—Service Contacting, in
all solicitations and contrazls where the Government is

" procuning or may ordes the services of conuacior employ-
ees L scrve as procwement officials for another agency
procurement. ln addiuon, the contacting officer shall
insen the provisions and clauses a1 52.203-8, 5§2.203-9, and
§2.203-10 in such soliziauons and conTacts as prescribed
in thus subsecuon.

3.104-11 Processing violations or possible violations.

(a) If the contracting ofTicer makes or receives a disclo-
sure of informauon pursuant W subsecuon 27(¢) of the Act
Or otherwise receives or oblains informauon of a violaton
or possible violation of subsections 27(a). (d). (d). or (f) of
the Act (see 3.102-3), the convracting officer shall deier-
mine whether the reponed violauon or possible violauon
has any impost on the pending award or sclecuon of the
sourte therefor.

(1) U the conuacting officer concludes that there is
no impast on the procwrement, the conusctng officer
shall forward the informauon conceming the violation

= or possible violation, accompanicd by appropriaie docu-
menaton supporung that conclusion, 10 an individual
designaied in accordance with agency procedures. With
the concurrense of tha individual, the conuracung offi-
cer shall, without further approval, proceed with the
procwrement The individual concurring with that con-
clusion shall forwasd all informauon relating o the vio-
lation or possible violaton 10 the HCA, or his or her
dzsignee, 1o satisfy the discloswe requircments of sub-
sezuon 27(e)2) of the Azt

(23 If the individaa! reviewing the convrasung ofTi-
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cer's conclusion does not agree with that conclusion,

he or she shall advise the contracting offizer © with-

hold award and shall prompily forward the informa-
tion and documentation 10 the HCA or his or her
designee.

(3). If the contracting ofTicer dewermines that the vio-
lation or possible violation impacts the procurement, the
contracting officer shall prompuy forward the informa-
tion 1o the HCA or his or her designee.

(®) The HCA or his or her designee receiving any infoc-
mation describing an actual or possible violation of subsee-
tions 27(s), (), (3). or () of the Act, shall review all infor-
mation available and take approprisie action in accordance
with agency procedures, such -

(1) Advising the conuracting officer 1o continue with
the procurement;

(2) Causing an investigation 10 be conducied:

(3) Referring the information disclosed o appropri-
ate criminal investigative agencies: or

{4) Deiermining that a violalion occurred.

(c) Prior to determining that a compeling contractor
(see 3.104-4(b)) has violated the Act, the HCA or his or her
designee may request informauon from appropriate panics
regarding the violation or possible violaton when consid-
ercd in the best interests of the Government.

(d) 11 the HCA or his or her designee dewermines that
the prohibitions of section 27 of the Act have been- violat-
ed, then the HCA or his or her designee may direct the con-
tracting officer 10—

(1) If a contract has not been swarded, or 8 contract
modification has not been exccuted—

(i) Cancel the procurcment

(i) Disqualify an offeror; or

(iii) Take any other appropriste n:uons in the
interests of the Government.

(2) If a contract has been awarded or a conuast mod-
ification has been executed—

(i) Effect appropriate contractual remedies,
including profit secapture as provided for in the
clause at 52.203-10, Price or Fee Adjusiment for
Nlega) or Improper Activity;

(i) Void or rescing the contracl, or contract modi-
fication; or

(iii) Take any other appropriate actions in the best
inieresis of the Government.

(3) Refer the maiter 10 the agency suspension and
debarment official.

(¢) The HCA or his or her designee shall, in his or bher
best judgment, recommend -or direct an administrative or
contractual remedy commensurale with the sevenity and
¢flect of the violation.

(0 If the HCA or his or her designee receiving informa-
tion concerning 8 violaton or possidle violalion determines
that award Is justified by wgent and compelling circum.
stances, or is otherwise in the interests of the Governmeny,

he or.she may authorize the contracting officer w sward Wie
conwract of execute the contract modification afier notifica-
tion 10 the Head of the Agency in accordance with agency
procedures.

() The designee of the HCA referenced in paragraphs
(a), (b), (c). (d). and (¢) of this subseclion must be an
individua! at least one organizational leve! above the con-

-tracting officer and be of General Officer, Flag, SES or

equivalent rank.

3.104-12 Ethics program training requirements.
() Subsection 27(0) of the Act provides that the head of -

' each Federa) agency shall establish @ procurement ethics

training program for its procurement officials. The pro-
gram shall, as 3 minimume——

(1) Provide for the disuribution of 8 wrilien explana-
tion of subsections 27(a) through (f) of the Ast © such
“procurement officials; and

(2) Require each such procurement official, as & con-
dition of serving as a procurement official, © cenify in
wriling that he or she is familiar with the provisions of
subsections 27(b), (¢). and (e) of the Act and will not
engage in any conduct prohibiied by such subscctions,
and will repon immediately 10 the convracting officer
any information concerning 8 violation or possible vio-
lation of subsections 27(a), (b), (d). or (f) of the Act as
implemenizd in the FAR.

(3) Cenifications made under secuion 27 as original-
Iy enasied and implemented in the FAR do not satisfy
the cenificauion requirements of subparagraph (a)(2) of
this subscciion. Agencics may usc Opuonal Form 333
a1 53.302-333 w obuin the cenifications required by
subparagraph (3)(2) of this subscction.

(®) Conuraziors, subcontraciors, consultants, expens, of
advisors (other than competing contractlors) are responsible
for estabdlishing a procurement ethics training program for
individuals in their employ who may serve as procurement
officials on behalf of 8 Federal agency. The program ghall,
as 2 minimum, comply with subparagraphs (a)(1) and
(8)(2) of this subsecrion.

SUBPART 32—=CONTRACTOR GRATUITIES TO
GOVERNMENT PERSONNEL

3201 Applicability.

This subpan applies o all executive agencies, except
that coverage conceming exemplary damages applics only
© the Depanument of Defense (30 U.S.C. 2207).

3.202 Cootract clause.

The contracting ofTicer shall insent the clause a1 52.203-3,
Grauwities, in solicitations and contracts, except those for per-
sona) services and those between military deparunents or
defense agencies and foreign govemments that do not obli-
gate any funds appropriaizd 1 the Depanument of Defense,
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FEDERAL ACQUISITION REGULATION (FAR)

3.203 Reporiing suspected violations of tbe Gratuities -

clause.

Agency personne! shall repont suspecied violauons of the

Grawites clause 1o the contracting officer ar other designat-
ed official in accordance with agency procedures. The agen-
cy reporung procedures shall be published as an implemen-
tation of this section 3.203 and shall clearly specify—

(3) What 1o report and how 10 repon it; and

(b) The channels tvough which reports mret pass,
including the function and suthority of each official desig-
naied © review them.

3204 Treatment of violalions.

(s) Before wking any aclion against a contractor, the
agency head or a designee shall deermine, alier nouice and
hearing under agency procedures, whether the convacior,
its agent, or another representative, under 8 contract con-
wining the Gratuiues clause—

(1) OfTered or gave a grawiry (e.g., an enterainment
or gift) to an ofhcer, official, or employee of the
Government; and

(2) Iniended by the gratuity 1o obtain a contract or
favorable treaument under a conuact {iniznt generally
must be inferred).

(b) Agency procedures shall afTord the contraclor an
opponunity Lo appear with counscl, submil documentary
cvidence, present witnesses, and confront any person the
agency presents. The procedures should be as informal as
practicable, consisient with principles of fundamenwa!
faimess.

{c) When the agency head or designee determines that a
violauon has occured, the Government may—

(1) Terminate the contracior's right o procecd;

(2) Iniuate debarment or suspension measures &s s&t
forth in Subpan 9.4; and

(3) Assess exemplary damages, if the conzact uscs
money appropraed to the Depanment of Delense.

SUBPART 30—REPORTS OF SUSPECTED
ANTITRUST VIOLATIONS

330] Geaeral.

(a) Practices that eliminate competition or resuvain
trade usually lead w excessive prices and may warman!
criminal, civil, or adminisrative action against the pas-
ucipanu. Examples of anlicompelitive practices are col-
lusive bidding, follow-the-leader pricing, rowated low
bids, collusive price esimating sysiems, and sharing of
the business.

() Conuracting personnel are an imporiant potential
source of investigatve leads for antizust enforcement and
should therefore be sensilive w indications of unlaw{ul
behavior by offerors and contraciors. Agency personnel
shall repont. in accordance with agency regulauons, evi-

dsnce of suspecied anutrust violauons in acquisiuons for

3-18 (FAC90-2)

possible referral w (1) the Auomey General under 3303
and (2) the agency office responsibie for conracwor debar-
ment and suspension under Subpan 9.4,

3302 Deflinitions.

“ldenucal bids™ means bids for the same line ilem that
are dewomined 1 be idensical as 1o unit price or weal line
ilem amount, with or without the application of evaluation
fac. 3 (c.g.. discoun! or transponation cast,.

“Line ilem™ means an ilem ol supply or service, speci-
fied ia an invitation for bids, for which the bidder must bid
a separale price.

3303 Reporting suspected antitrust violations.

(a) Agencies are required by 41 US.C. 253(BXe) and 10
U.S.C. 2305(0)XS5) w repant 1o the Anomey General any bids
or proposals thal evidence 8 violalion of the anlicus laws
These reponts are in addition 10 those required by Subpan 9.4,

(b) The anutrust laws are iniended w0 ensure that mar-
kets operate compelitively. Any agreement of mutual
undersianding among compeling firms that restrains the
natural operation of markel forces is suspect Paragraph (c)
below idzntfies behavior pauerns that are oficn associated
with antuust violauons. Activities meeling the descrip-
vons in paragraph (c) are not necessanly improper, bul they
are sufTiciendy Quesuonable W warmant noufying the appro-

- priate authonues, in accordanse with agency procedures.

(c) Prazuces or evenis that may evidence violauons of
the antitrust laws include—

(1) The exisicnce of an “industry price List™ or “pnice
agreement™ w which convaziors refer in formulatng
thewr oflers; , -

(2) A sudden change from compcutive bidding w
idenucal bidding:

(3) Simulineous price increases or follow-the-leader
pricng:

(4) Rouuon of bids or proposals, so that each com.
peutor akes 8 wm in sequence as low bidder, or so that
cenain compeltors bid low only on some sizes of con-
rrazts and high on other sizes;

(5) Division ol the markel, 50 that ¢enrain compeu-
tors bid low only for contrazis let by cenain agencies, or
for contrazts in cenain peographizal areas, or on cenain
producis, and bid hugh on all other jobs;

{6) Esublishment by competitors of a collusive price
‘estimating sysiem;

(7) The filing of & joint bid by two or more compet-
tors when at Jeast one of the compeuitors has sufTicient
wechnical capability and producuve capacity for contract
performanze;

(8) Any incidents suggesung direct collusion among
competitors, such as the appearance of identical calcula-
ton or spelling errors in two or more compedtive offers
or the submission by ont fum of offers for other fums:
and
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Subpart A -- General Provisions
§2635.101
Basic obligation of public service.

(a) Public service is a public trust. Each employee has a responsibility to the United
States Government and its citizens to place loyalty to the Constitution, laws and
ethical principles above private gain. To ensure that every citizen can have complete
confidence in the integrity of the Federal Government, each employee shall respect
and adhere to the principles of ethical conduct set forth in this section, as well as the
implementing standards contained in this part and in supplemental agency
regulations. ' ,

(b) General principles. The following general principles apply to every employee and
may form the basis for the standards contained in this part. Where a situation is not
covered by the standards set forth in this part, employees shall apply the principles
set forth in this section in determining whether their conduct is proper.

(1) Public service is a public trust, requiring employees to place loyalty to the
Constitution, the laws and ethical principles above private gain.

(2) Employees shall not hold financial interests that conflict with the conscientious
performance of duty.

(3) Employees shall not engage in financial transactions using nonpublic Government
information or allow the improper use of such information to further any private
interest. :

(4) An employee shall not, except as permitted by subpart B of this part, solicit or
accept any gift or other item of monetary value from any person or entity seeking
official action from, doing business with, or conducting activities regulated by the
employee’s agency, or whose interests may be substantially affected by the
performance or nonperformance of the employee’s duties.

(5) Employees shall put forth honest effort in the performance of their duties.

(6) Employees shall not knowingly make unauthorized commitments or promises of
any kind purporting to bind the Government.

(7) Employees shall not use public office for private gain.

(8) Employees shall act impartially and not give preferential treatment to any private
organization or individual.
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(9) Employees shall protect and conserve Federal property and shall not use it for
other than authorized activities.

(10) Employees shall not engage in outside employment or activities, including
seeking or negotiating for employment, that conflict with official Government duties
and responsibilities.

(11) Employees shall disclose waste, fraud, abuse, and corruption to appropriate
authorities. '

(12) Employees shall satisfy in good faith their obligations as citizens, including all
just financial obligations, especially those-such as Federal, State, or local taxes-that
are imposed by law. '

(13) Employees shall adhere to all laws and regulations that provide equal
opportunity for all Americans regardless of race, color, religion, sex, national origin,
age, or handicap.

(14) Employees shall endeavor to avoid any actions creating the appearance that they
are violating the law or the ethical standards set forth in-this part. Whether
particular circumstances create an appearance that the law or these standards have
been violated shall be determined from the perspective of a reasonable person with
knowledge of the relevant facts.

(c) Related statutes. In addition to the standards of ethical conduct set forth in this
part, there are conflict of interest statutes that prohibit certain conduct. Criminal
conflict of interest statutes of general applicability to all employees, 18 U.S.C. 201,
203, 205, 208, and 209, are summarized in the appropriate subparts of this part and
must be taken into consideration in determining whether conduct is proper. Citations
to other generally applicable statutes relating to employee conduct are set forth in
subpart I and employees are further cautioned that there may be additional statutory
and regulatory restrictions applicable to them generally or as employees of their
specific agencies. Because an employee is considered to be on notice of the
requirements of any statute, an employee should not rely upon any description or
synopsis of a statutory restriction, but should refer to the statute itself and obtain the
advice of an agency ethics official as needed.

§2635.102

Definitions.

The definitions listed below are used throughout this part. Additional definitions
appear in the subparts or sections of subparts to which they apply. For purposes of
this part:
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(a) Agency means an executive agency as defined in 5 U.S.C. 105 and the Postal
Service and the Postal Rate Commission. It does not include the General Accounting
Office or the Government of the District of Columbia.

(b) Agency designee refers to any employee who, by agency regulation, instruction,
or other issuance, has been delegated authority to make any determination, give any
approval, or take any other action required or permitted by this part with respect to
another employee. An agency may delegate these authorities to any number of agency
designees necessary to ensure that determinations are made, approvals are given,
and other actions are taken in a timely and responsible manner. Any provision that
requires a determination, approval, or other action by the agency designee shall,
where the conduct in issue is that of the agency head, be deemed to require that such
determination, approval or action be made or taken by the agency head in
consultation with the designated agency ethics official.

(c) Agency ethics official refers to the designated agency ethics official or to the
alternate designated agency ethics official, referred to in §2638.202(b) of this chapter,
and to any deputy ethics official, described in §2638.204 of this chapter, who has been
delegated authority to assist in carrying out the responsibilities of the designated
agency ethics official.

(d) Agency programs or operations refers to any program or function carried out or
performed by an agency, whether pursuant to statute, Executive order, or regulation.

(e) Corrective action includes any action necessary to remedy a past violation or
prevent a continuing violation of this part, including but not limited to restitution,
change of assignment, disqualification, divestiture, termination of an activity, waiver,
the creation of a qualified diversified or blind trust, or counseling.

(f) Designated agency ethics official refers to the official designated under §2638.201
of this chapter.

(g) Disciplinary action includes those disciplinary actions referred to in Office of
Personnel Management regulations and instructions implementing provisions of title
5 of the United States Code or provided for in comparable provisions applicable to
employees not subject to title 5, including but not limited to reprimand, suspension,
demotion, and removal. In the case of a military officer, comparable provisions may
include those in the Uniform Qode of Military Justice.

(h) Employee means any officer or employee of an agency, including a special
Government employee. It includes officers but not enlisted members of the uniformed
services. For purposes other than subparts B and C of this part, it does not include
the President or Vice President. Status as an employee is unaffected by pay or leave
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status or, in the case of a special Government employee, 'by the fact that the
individual does not perform official duties on a given day.

(i) Head of an agency means, in the case of an agency headed by more than one
person, the chair or comparable member of such agency.

() He, his, and him include she, hers and her.

(k) Person means an individual, corporation and subsidiaries it controls, company,
association, firm, partnership, society, joint stock company, or any other organization
or institution, including any officer, employee, or agent of such person or entity. For
purposes of this part, a corporation will be deemed to control a subsidiary if it owns
50 percent or more of the subsidiary’s voting securities. The term is all-inclusive and
applies to commercial ventures and nonprofit organizations as well as to foreign,
State, and local governments, including the Government of the District of Columbia.
It does not include any agency or other entity of the Federal Government or any
officer or employee thereof when acting in his official capacity on behalf of that
agency or entity.

(1) Special Government employee means those executive branch officers or employees
specified in 18 U.S.C. 202(a). A special Government employee is retained, designated,
appointed, or employed to perform temporary duties either on a full-time or
intermittent basis, with or without compensation, for a period not to exceed 130 days
during any consecutive 365-day period.

(m) Supplemental agency regulation means a regulation issued pursuant to
§2635.105.

§2635.103

Applicability to members of the uniformed services.

The provisions of this part, except this section, are not applicable to enlisted members
of theuniformed services. Each agency with jurisdiction over enlisted members of the
uniformed services shall issue regulations defining the ethical conduct obligations of
enlisted members under its jurisdiction. Those regulations shall be consistent with
Executive Order 12674, April 12, 1989, as modified, and may prescribe the full range
of statutory and regulatory sanctions, including those available under the Uniform
Code of Military Justice, for failure to comply with such regulations.

§2635.104

Applicability to employees on detail.
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(a) Details to other agencies. Except as provided in paragraph (d) of this section, an
employee on detail, including a uniformed officer on assignment, from his employing
agency to another agency for a period in excess of 30 calendar days shall be subject
to any supplemental agency regulations of the agency to which he is detailed rather
than to any supplemental agency regulations of his employing agency.

(b) Details to the legislative or judicial branch. An employee on detail, inicluding a
uniformed officer on' assignment, from his employing agency-to -the legislative or
judicial branch for a period in-excess of 30 calendar days shall be subject to the
ethical standards of the branch or entity to which detailed. For the duration of any
such detail or assignment, the employee shall not be subject to the provisions of this
part, except this section, or, except as provided in paragraph (d) of this section, to any
supplemental agency regulations of his employing agency, but shall remain subject
to the conflict of interest prohibitions in title 18 of the United States Code.

(¢) Details to non-Federal entities. Except to the extent exempted in writing pursuant
to this paragraph, an employee detailed to a non-Federal entity remains subject to
this part and to any supplemental agency regulation of his employing agency. When
an employee is detailed pursuant to statutory authority to an international
organization or to a State or local government for a period in excess of six months,
the designated agency ethics official may grant a written exemption from subpart B
of this part based on his determination that the entity has adopted written ethical
standards' covering solicitation and acceptance of gifts which will apply to the
employee during the detail and which will be appropriate given the purpose of the
detail.

(d) Applicability of special agency statutes. Notwithstanding paragraphs (a) and (b)
of this section, an employee who is subject to an agency statute which restricts his
activities or financial holdings specifically because of his status as an employee of
that agency shall continue to be subject to any provisions in the supplemental agency
regulations of his employing agency that implement that statute.

§2635.105

Supplemental agency regulations.

In addition to the regulations set forth in this part, an employee shall comply with
any supplemental agency regulations issued by his employing agency under this
section.

(a) An agency that wishes to supplement this part shall prepare and submit to the

Office of Government Ethics, for its concurrence and joint issuance, any agency
regulations that supplement the regulations contained in this part. Supplemental
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agency regulations which the agency determines are necessai'y and appropriate, in
view of its programs and operations, to fulfill the purposes of this part shall be:

(1) In the form of a supplement to the regulations in this part; and
(2) In addition to the substantive provisions of this part.

(b) After concurrence and co-signature by the Office of Government Ethics, the agency
shall submit its supplemental agency regulations to the Federal Register for
publication and codification at the expense of the agency in title 5 of the Code of
Federal Regulations. Supplemental agency regulations issued under this section are
effective only after concurrence and co-signature by the Office of Govemment Ethics
and publication in the Federal Register.

(c) This section applies to any supplemental agency regulations or amendments
thereof issued under this part. It does not apply to:

(1) A handbook or other issuance intended merely as an explanation of the standards
contained in this part or in supplemental agency regulations;

(2) An instruction or other issuance the purpose of which is to:

(1) Delegate to an agency designee authority to make any determination, give any
approval or take any other action required or permitted by this part or by
supplemental agency regulations; or

(1) Establish internal agency procedures for documenting or processing any
determination, approval or other action required or permitted by this part or by
supplemental agency regulations, or for retaining any such documentation; or

(3) Regulations or instructions that an agency has authority, independent of this part,
to issue, such as regulations implementing an agency’s gift acceptance statute,
protecting categories of nonpublic information or establishing standards for use of
Government vehicles. Where the content of any such regulations or instructions was
included in the agency’s standards of conduct regulations issued pursuant to
Executive Order 11222 and the Office of Government Ethics concurs that they need
not be issued as part of an agency’s supplemental agency regulations, those
regulations or instructions may be promulgated separately from the agency’s
supplemental agency regulations.

§2635.106

Disciplinary and corrective action.



(a) Except as provided in §2635.107, a violation of this part or of supplemental agency
regulations may be cause for appropriate corrective or disciplinary action to be taken
under applicable Governmentwide regulations or agency procedures. Such action may
be in addition to any action or penalty prescribed by law.

(b) It is the responsibility of the employing agency to initiate appropriate disciplinary
or corrective action in individual cases. However, corrective action may be ordered or
disciplinary action recommended by the Director of the Office of Government Ethics
under the procedures at part 2638 of this chapter.

(c) A violation of this part or of supplemental agency regulations, as such, does not
create any right or benefit, substantive or procedural, enforceable at law by any
person against the United States, its agencies, its officers or employees, or any other -
person. Thus, for example, an individual who alleges that an employee has failed to .
adhere to laws and regulations that provide equal opportunity regardless of race,

color, religion, sex, national origin, age, or handicap is required to follow applicable

statutory and regulatory procedures, including those of the Equal Employment

Opportunity Commission.

§2635.107
Ethics advice.

(a) As required by §§2638.201 and 2638.202(b) of this chapter, each agency has a
designated agency ethics official who, on the agency’s behalf, is responsible for
coordinating and managing the agency’s ethics program, as well as an alternate. The
designated agency ethics official has authority under §2638.204 of this chapter to
delegate certain responsibilities, including that of providing ethics counseling
regarding the application of this part, to one or more deputy ethics officials.

(b) Employees who have questions about the application of this part or any
supplemental agency regulations to particular situations should seek advice from an
agency ethics official. Disciplinary action for violating this part or any supplemental
agency regulations will not be taken against an employee who has engaged in conduct
in good faith reliance upon the advice of an agency ethics official, provided that the
employee, in seeking such advice, has made full disclosure of all relevant
circumstances. Where the employee’s conduct violates a criminal statute, reliance on
the advice of an agency ethics official cannot ensure that the employee will not be
prosecuted under that statute. However, good faith reliance on the advice of an
agency ethics official is a factor that may bg taken into account by the Department
of Justice in the selection of cases for prosecution. Disclosures made by an employee
to an agency ethics official are not protected by an attorney-client privilege. An
agency ethics official is required by 28 U.S.C. 535 to report any information he
receives relating to a violation of the criminal code, title 18 of the United States Code.



Subpart B -- Gifts From Outside Sources

§2635.201

Overview.

This subpart contains standards that prohibit an employee from soliciting or
accepting any gift from a prohibited source or given because of the employee’s official

position unless the item is excluded from the definition of a gift or falls within one
of the exceptions set forth in this subpart.

§2635.202
General standards.

(a) General prohibitions. Except as provided in this subpart, an employee shall not,
directly or indirectly, solicit or accept a gift: .

(1) From a prohibited source; or
(2) Given because of the employee’s official position.

(b) Relationship toillegal gratuities statute. Unless accepted in violation of paragraph
(c)(1) of this section, a gift accepted under the standards set forth in this subpart
shall not constitute an illegal gratuity otherwise prohibited by 18 U.S.C. 201(c)(1)(B).

(c) Limitations on use of exceptions. Notwithstanding any exception provided in this
subpart, other than §2635.204(j), an employee shall not:

(1) Accept a gift in return for being influenced in the performance of an official act;

(2) Solicit or coerce the offering of a gift;

(3) Accept gifts from the same or different sources on a basis so frequent that a
reasonable person would be led to believe the employee is using his public office for
private gain;

Example 1: A purchasing agent for a Veterans Administration hospital routinely
deals with representatives of pharmaceutical manufacturers who provide information
about new company products. Because of his crowded calendar, the purchasing agent
has offered to meet with manufacturer representatives during his lunch hours
Tuesdays through Thursdays and the representatives routinely arrive at the
employee’s office bringing a sandwich and a soft drink for the employee. Even though
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the market value of each of the lunches is less than $6 and the aggregate value from -
any one manufacturer does not exceed the $50 aggregate limitation in §2635.204(a)
on de minimis gifts of $20 or less, the practice of accepting even these modest gifts
on a recurring basis is improper.

(4) Accept a gift in violation of any statute. Relevant statutes applicable to all
employees include:

(i) 18 U.S.C. 201(b), which prohibits a public official from seeking, accepting, or

agreeing to receive or accept anything of value in return for being influenced in the
performance of an official act or for being induced to take or omit to take any action

in violation of his official duty. As used in 18 U.S.C. 201(b), the term “public official”

is broadly construed and includes regular and special Government employees as well

as all other Government officials; | '

(ii) 18 U.S.C. 209, which prohibits an employee, other than a special Government
employee, from receiving any salary or any contribution to or supplementation of
salary from any source other than the United States as compensation for services as
a Government employee. The statute contains several specific exceptions to this
general prohibition, including an exception for contributions made from the treasury
of a State, county, or municipality; and

(iii) 41 U.S.C. 423(bX2), which prohibits a procurement official from seeking,
accepting, or agreeing to receive any money, gratuity, or other thing of value from
any officer, employee, representative, agent, or consultant of a competing contractor
during the conduct of a Federal agency procurement. Implementing regulations,
including exceptions to the gift prohibition, are contained in the Federal Acquisition
Regulation, 48 CFR 3.104; or

(5) Accept vendor promotional training contrary to applicable reg‘u]at.ioﬁs, pdlicie.s or
guidance relating to the procurement of supplies and services for the Government,
except pursuant to §2635.204(1).

§2635.203

Definitions.

For purposes of this subpart, the following definitions shall apply:

(a) Agency has the meaning set forth in §2635.102(a). However, for purposes of this
subpart, an executive department, as defined in 5 U.S.C. 101, may, by supplemental

agency regulation, designate as a separate agency any component of that department.
which the department determines exercises distinct and separate functions.

11-



(b) Gift includes any gratuity, favor, discount, entertainment, hospitality, loan,
forbearance, or other item having monetary value. It includes services as well as gifts
of training, transportation, local travel, lodgings and meals, whether provided in-kind,
by purchase of a ticket, payment in advance, or reimbursement after the expense has
been incurred. It does not include:

(1) Modest items of food and refreshments, such as soﬁ drinks, coffee and donuts,
offered other than as part of a meal;

(2) Greeting cards and items with little intrinsic value, such as plaques, certificates,
and trophies, which are intended solely for presentation;

(3) Loans from banks and other financial institutions on terms genveral]y available to
the public;

(4) Opportunities and benefits, including favorable rates and commercial discounts,
available to the public or to a class consisting of all Government employees or all
uniformed military personnel, whether or not restricted on the basis of geographic
considerations;

(5) Rewards and prizes given to competitors in contests or events, including random
drawings, open to the public unless the employee’s entry into the conte-. or event is
required as part of his official duties;

(6) Pension and other benefits resulting from continued participation in an employee
welfare and benefits plan maintained by a former employer;

(7) Anything which is paid for by the Government or secured by the Government
under Government contract;

Note: Some airlines encourage those purchasing tickets to join programs that award
free flights and other benefits to frequent fliers. Any such benefit earned on the basis
of Goyernment-financed travel belongs to the agency rather than to the employee and
may be accepted only insofar as provided under 41 CFR 301-1.6(b).

(8) Any gift accepted by the Government under specific statutory authority, including:

(i) Travel, subsistence, and related expenses accepted by an agency under the
authority of 31 U.S.C. 1353 in connection with an employee’s attendance at a meeting
or similar function relating to his official duties which takes place away from his duty
station. The agency’s acceptance must be in accordance with the implementing
regulations at 41 CFR part 304-1; and
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(i1) Other gifts provided in-kind which have been accepted by an agency under its
agency gift acceptance statute; or

(9) Anything for which market value is paid by the employee.

(¢) Market value means the retail cost the employee would incur to purchase the gift.
An employee who cannot ascertain the market value of a gift may estimate its market
value by reference to the retail cost of similar items of like quality. The market value
of a gift of a ticket entitling the holder to food, refreshments, entertainment, or any
other benefit shall be the face value of the ticket.

Example 1: An employee who has been given an acrylic paperweight embedded with
the corporate logo of a prohibited source may determine its market value based on
her observation that a comparable acrylic paperweight, not embedded with a logo,
generally sells for about $20. '

Example 2: A prohibited source has offered an employee a ticket to a charitable event
consisting of a cocktail reception to be followed by an evening of chamber music. Even
though the food, refreshments, ‘and entertainment provided at the event may be
worth only $20, the market value of the ticket is its $250 face value.

(d) Prohibited source means any person who:

(1) Is seeking official action by the employee’s agency;

(2) Does business or seeks to do business with the employee’s agency;

(3) Conducts activities regulated by the employee’s agency;

(4) Has interests that may be substantially affected by performarice or
nonperformance of the employee’s official duties; or

(5) Is an organization a majority of whose members are described in paragraphs (d)
(1) t.hrough (4) of this section.

(e) A gift is solicited or accepted because of the employee’s official position if it is from
a person other than an employee and would not have been solicited, offered, or given
had the employee not held his position as a Federal employee.

Note: Gifts between employees are subject to the limitations set forth in subpart C
of this part.

Example 1: Where free season tickets are offered by an opera guild to all members_
of the Cabinet, the gift is offered because of their official positions.

- -18-



(D) A gift which is solicited or accepted indirectly includes a gift:

(1) Given with the employee’s knowledge and acquiescence to his parent, sibling,
spouse, child, or dependent relative because of that person’s relationship to the
employee, or

(2) Given to any other person, including any charitable organization, on the basis of
designation, recommendation, or other specification by the employee, except as
permitted for the disposition of perishable items by §2635.205(a)(2) or for payments
made to charitable organizations in lieu of honoraria under §2636.204 of this chapter.

Example 1: An employee who must decline a gift of a personal computer pursuant to
this subpart may not suggest that the gift be given instead to one of five charitable
organizations whose names are provided by the employee.

(g) Vendor promotional training means training provided by any person for the
purpose of promoting its products or services. It does not include training provided
under a Government contract or by a contractor to facilitate use of products or
services it furnishes under a Government contract.

§2635.204
Exceptions.

The prohibitions set forth in §2635.202(a) do not apply to a gift accepted under the
circumstances described in paragraphs (a) through (1) of this section and a gift
accepted in accordance with one of those paragraphs will not be deemed to violate the
principles set forth in §2635.101(b). Even though acceptance of a gift may be
permitted by one of the exceptions contained in paragraphs (a) through (1) of this
section, it is never inappropriate and frequently prudent for an employee to dechne
a gift offered by a prohibited source or because of his official position.

(a) Gifts of $20 or less. An employee may accept unsolicited gifts having an aggregate
market value of $20 or less per occasion, provided that the aggregate market value
of individual gifts received from any one person under the authority of this paragraph
shall not exceed $50 in a calendar year. This exception does not apply to gifts of cash
or of investment interests such as stock, bonds, or certificates of deposit. Where the
market value of a gift or the aggregate market value of gifts offered on any single
occasion exceeds $20, the employee may not pay the excess value over $20 in order
to accept that portion of the gift or those gifts worth $20. Where the aggregate value
of tangible items offered on a single occasion exceeds $20, the employee may decline
any distinct and separate item in order to accept those items aggregating $20 or less.
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Example 1: An employee of the Securities and Exchange Commission and his spouse
have been invited by a representative of a regulated entity to a Broadway play,
tickets to which have a face value of $30 each. The aggregate market value of the
gifts offered on this single occasion is $60, $40 more than the $20 amount that may
be accepted for a single event or presentation. The employee may not accept the gift
of the evening of entertainment. He and his spouse may attend the play only if he
pays the full $60 value of the two tickets.

Example 2: An employee of the Defense Mapping Agency has been invited by an
association of cartographers to speak about his agency’s role in the evolution of
missile technology. At the conclusion of his speech, the association presents the
employee a framed map with a market value of $18 and a book about the history of
cartography with a market value of $15. The employee may accept the map or the
book, but not both, since the aggregate value of these two tangible items exceeds $20.

Example 3: On four occasions during the calendar year, an employee of the Defense
Logistics Agency was given gifts worth $10 each by four employees of a corporation
that is a DLA contractor. For purposes of applying the yearly $50 limitation on gifts
of $20 or less from any one person, the four gifts must be aggregated because a
person is defined at §2635.102(k) to mean not only the corporate entity, but its
officers and employees as well. However, for purposes of applying the $50 aggregate
limitation, the employee would not have to include the value of a birthday present
received from his cousin, who is employed by the same corporation, if he can accept
the birthday present under the exception at §2635.204(b) for gifts based on a personal
relationship.

Example 4: Under the authority of 31 U.S.C. 1353 for agencies to accept payments
from non-Federal sources in connection with attendance at certain meetings or
similar functions, the Environmental Protection Agency has accepted an association’s
gift of travel expenses and conference fees for an employee of its Office of Radiation
Programs to attend an international conference on “The Chernobyl Experience.”
While at the conference, the employee may accept a gift of $20 or less from the
association or from another person attending the conference even though it was not
approved in advance by the EPA. Although 31 U.S.C. 1353 is the only authority
under which an agency may accept gifts from certain non-Federal sources in
connection with its employees’ attendance at such functions, a gift of $20 or less
accepted under §2635.204(a) is a gift to the employee rather than to his employing
agency.

Example 5: A Navy contracting officer is participating in a procurement for
environmental cleanup services at a Navy installation that has recently been closed. -
She is presently involved in negotiations with three competing contractors, one of
whom has offered her a fancy ballpoint pen embossed with its corporate logo. Even
though the pen has a market value of $18 and could be accepted under the $20 de
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minimis exception at §2635.204(a), the contracting officer cannot accept the
competing contractor’s gift. Under the procurement integrity provisions at 41 U.S.C.
423, she is a “procurement official” for that contract and, except as specifically
permitted by the regulations implementing that statute, she is prohibited prior to
award from accepting a gift from a competing contractor for that contract. The
Federal Acquisition Regulation at 48 CFR 3.104 contains an exception for gifts with
a market value of $10 or less.

(b) Gifts based on a personal relationship. An employee may accept a gift given under
circumstances which make it clear that the gift is motivated by a family relationship
or personal friendship rather than the position of the employee. Relevant factors in
making such a determination include the history of the relationship and whether the
family member or friend personally pays for the gift.

Example 1. An employee of the Federal Deposit Insurance Corporation has been
dating a secretary employed by a member bank. For Secretary’s Week, the bank has
given each secretary 2 tickets to an off-Broadway musical review and has urged each
to invite a family member or friend to share the evening of entertainment. Under the
circumstances, the FDIC employee may accept his girlfriend’s invitation to the
theater. Even though the tickets were initially purchased by the member bank, they
were given without reservation to the secretary to use as she wished, and her
invitation to the employee was motivated by their personal friendship.

Example 2: Three partners in a law firm that handles corporate mergers have invited
an employee of the Federal Trade Commission to join them in a golf tournament at
a private club at the firm’s expense. The entry fee is $500 per foursome. The
employee cannot accept the gift of one-quarter of the entry fee even though he and
the three partners have developed an amicable relationship as a result of the firm’s
dealings with the FTC. As evidenced in part by the fact that the fees are to be paid
by the firm, it is not a personal friendship but a business relationship that is the
motivation behind the partners’ gift.

(c) Discounts and similar benefits. In addition to those opportunities and benefits
excluded from the definition of a gift by §2635.203(b)(4), an employee may accept.:

(1) Reduced membership or other fees for participation in organization activities
offered to all Government employees or all uniformed military personnel by
professional organizations if the only restrictions on membership relate to
professional qualifications; and

(2) Opportunities and benefits, including favorable rates and commercial discounts
not precluded by paragraph (c)(3) of this section:



(i) Offered to members of a group or class in which membershnp is um-elated to
Government employment; .

(i1) Offered to members of an organization, such as an employees’ association or
agency credit union, in which membership is related to Government employment if
the same offer is broadly available to large segments of the public through
organizations of similar size; or

(iii) Offered by a person who is not a prohibited source to any group or class that is
not defined in a manner that specifically discriminates among Government employees
on the basis of type of official responsibility or on a basxs that favors t.hose of higher
rank or rate of pay; provided, however, that - .

(3) An employee may not accept for personal use any benéﬁt to which the-
Government is entitled as the result of an expenditure of Government funds.

Example 1: An employee of the Consumer Product Safety Commission may accept a
discount of $50 on a microwave oven offered by the manufacturer to all members of
the CPSC employees’ association. Even though the CPSC is currently conducting
studies on the safety of microwave ovens, the $50 discount is a standard offer that
the manufacturer has made broadly available through a number of similar
organizations to large segments of the public.

Example 2:-An Assistant Secretary may not accept a local country club’s offer of
membership to all members of Department Secretariats which includes a waiver of
its $5,000 membership initiation fee. Even though the country club is not a prolublted
source, the offer discriminates in favor of higher ranking officials.

Example 3: The administrative officer for a district office of the Immigration and
Naturalization Service has signed an INS order to purchase 50 boxes of photocopy
paper from a supplier whose literature advertises that it will give a free briefcase to
anyone who purchases 50 or more boxes. Because the paper was purchased with INS
funds, the administrative officer cannot keep the briefcase which, if claimed and
received, is Government property.

(d) Awards and honorary degrees. (1) An employee may accept gifts, other than cash
or an investment interest, with an aggregate market value of $200 or less if such gifts
are a bona fide award or incident to a bona fide award that is given for meritorious
public service or achievement by a person who does not have interests that may be
substantially affected by the performance or gonperformance of the employee’s official
duties or by an association or other organization the majority of whose members do

- not have such interests. Gifts with an aggregate market value in excess of $200 and -
awards of cash or investment interests offered by such persons as awards or incidents -
of awards that are given for these purposes may be accepted upon a written
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detérmination by an agency ethics official that the award is made as part of an
established program of recognition:

(i) Under which awards have been made on a regular basis or which is funded, wholly
or in part, to ensure its continuation on a regular basis; and

(ii) Under which selection of award recipients is made pursuant to written standards.

(2) An employee may accept an honorary degree from an institution of higher
education as defined at 20 U.S.C. 1141(a) based on a written determination by an
agency ethics official that the timing of the award of the degree would not cause a
reasonable person to question the employee’s impartiality in a matter affecting the
institution.

(3) An employee who may accept an award or honorary degree pursuant to paragraph
(d)(1) or (2) of this section may also accept meals and entertainment given to him and
to members of his family at the event at which the presentation takes place.

Example 1: Based on a determination by an agency ethics official that the prize meets
the criteria set forth in §2635.204(d)(1), an employee of the National Institutes of
Health may accept the Nobel Prize for Medicine, including the cash award which
accompanies the prize, even though the prize was conferred on the basis of laboratory
work performed at NIH.

Example 2: Prestigious University wishes to give an honorary degree to the Secretary
of Labor. The Secretary may accept the honorary degree only if an agency ethics
official determines in writing that the timing of the award of the degree would not
cause a reasonable person to question the Secretary’s impartiality in a matter
affecting the university.

Example 3: An ambassador selected by a nonprofit organization as recipient of its
annual award for distinguished service in the interest of world peace may, together
with his wife, and children, attend the awards ceremony dinner and accept a crystal
bowl worth $200 presented during the ceremony. However, where the organization
has also offered airline tickets for the ambassador and his family to travel to the city
where the awards ceremony is to be held, the aggregate value of the tickets and the
crystal bowl exceeds $200 and he may accept only upon a written determination by
the agency ethics official that the award is made as part of an established program
of recognition.

(e) Gifts based on outside business or employment relationships. An employee may
accept meals, lodgings, transportation and other benefits:

-18-



(1) Resultmg from the business or employment activities of an employee’s spouse
when it is clear that such benefits have not been offered or enhanced because of the

employee’s official position;

Example 1: A Department of Agriculture employee whose husband is a computer
programmer employed by an Agriculture Department contractor may attend the
company’s annual retreat for all of its employees and their families held at a resort
facility. However, under §2635.502, the employee may be disqualified from performing
official duties affecting her husband’s employer. '

Example 2: Where the spouses of other clerical personnel have not been invited, an
employee of the Defense Contract Audit Agency whose wife is a clerical worker at a
defense contractor may not attend the contractor’s annual retreat in Hawaii for
corporate officers and members of the board of directors, even though his wife
received a special invitation for herself and her spouse. .

(2) Resulting from his outside business or employment activities when it is clear that
such benefits have not been offered or enhanced because of his official status; or

Example 1: The members of an Army Corps of Engineers environmental advisory
committee that meets 6 times per year are special Government employees. A member
who has a consulting business may accept an invitation to a $50 dinner from her
corporate client, an Army construction contractor, unless, for example, the invitation
was extended in order to discuss the activities of the committee.

(3) Customarily provided by a prospective employer in connection with bona fide
employment discussions. If the prospective employer has interests that could be
affected by performance or nonperformance of the employee’s duties, acceptance is
permitted only if the employee first has complied with . the disqualification
requirements of subpart F of this part applicable when seeking employment.

Example 1: An employee of the Federal Communications Commission with
responsibility for drafting regulations affecting all cable television companies wishes -
to apply for a job opening with a cable television holding company. Once she has
properly disqualified herself from further work on the regulations as required by
subpart F of this part, she may enter into employment discussions with the company
and may accept the company’s offer to pay for her airfare, hotel and meals in
connection with an interview trip.

(4) For purposes of paragraphs (eX1) thropgh (3) of this section, employment shall.
have the meaning set forth in §2635.603(a).

(O Gifts from a poiitical organization. An employee who is exempt under 5 USC.
7324(d) from the Hatch Act prohibitions against active participation in political
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management or political campaigns may accept meals, lodgings, transportation and
other benefits, including free attendance at events, when provided, in connection with
such active participation, by a political organization described in 26 U.S.C. 527(e).
Any other employee, such as a security officer, whose official duties require him to
accompany an exempt employee to a political event may accept meals, free attendance
and entertainment provided at the evéent by such a political organization.

Example 1: The Secretary of the Department of Health and Human Services is
exempt from the noted Hatch Act restrictions. He may accept an airline ticket and
hotel accommodations furnished by the campaign committee of a candidate for the
United States Senate in order to give a speech in support of the candidate.

(g) Widely attended gatherings and other events-(1) Speaking and similar
engagements. When an employee is assigned to participate as a speaker or panel
participant or otherwise to present information on behalf of the agency at a
conference or other event, his acceptance of an offer of free attendance at the event
on the day of his presentation is permissible when provided by the sponsor of the
event. The employee’s participation in the event on that day is viewed as a customary
and necessary part of his performance of the assignment and does not involve a gift
to him or to the agency.

(2) Widely attended gatherings. When there has been a determination that his
attendance is in the inicrest of the agency because it will further agency programs
or operations, an employee may accept a sponsor’s unsolicited gift of free attendance
at all or appropriate parts of a widely attended gathering of mutual interest to a
number of parties. A gathering is widely attended if, for example, it is open to
members from throughout a given industry or profession or if those in attendance
represent a range of persons interested in a given matter. For employees subject to
a leave system, attendance at the event shall be on the employee’s own time or, if
authorized by the employee’s agency, on excused absence pursuant to applicable
guidelines for granting such absence or otherwise without charge to the employee’s
leave account.

(3) Determination of agency interest. The determination of agency interest required
by paragraph (g)(2) of this section shall be made orally or in writing by the agency
designee.

(i) If the sponsor is a person who has interests that may be substantially affected by
the performance or nonperformance of an employee’s official duties or an association
or organization the majority of whose members have such interests, the employee’s
participation may be determined to be in the interest of the agency only where there
is a written finding by the agency designee that the agency’s interest in the
employee’s participation in the event outweighs concern that acceptance of the gift
of free attendance may or may appear to improperly influence the employee in the
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performance of his official duties. Relevant factors that should be considered by the
agency designee include the importance of the event to the agency, the nature and
sensitivity of any pending matter aﬁ'ectmg the interests of the sponsor of the event,
the significance of the employee’s role in any such matter, the purpose of the event,
the identity of other expected participants and the monetary value of the gift of free
attendance.

(ii) A blanket determination of agency interest may be issued to cover all or any
category of invitees other than those as to whom a finding is required by paragraph
(gX3Xi) of this section. Where a finding under paragraph (g)(3)(i) of this section is
required, a written determination of agency interest, including the necessary finding,
may be issued to cover two or more employees whose duties similarly affect the
interests of the sponsor or its members.

(4) Free attendance. For purposes of paragraphs (g) (1) and (2) of this section, free
attendance may include waiver of all or part of a conference or other fee or the
provision of food, refreshments, entertainment, instruction and materials furnished
to all attendees as an integral part of the event. It does not include travel expenses,
lodgings, entertainment collateral to the event, or meals taken other than in a group
setting with all other attendees.

Note: There are statutory authorities implemented other than by part 2635 under
which an agency or an employee may be able to accept free attendance or other items
not included in the definition of free attendance, such as travel expenses.

(5) Cost provided by sponsor of event. The cost of the employee’s attendance will not
be considered to be provided by the sponsor where a person other than the sponsor
designates the employee to be invited and bears the cost of the employee’s attendance
through a contribution or other payment intended to facilitate that employee’s
attendance. Payment of dues or a similar assessment to a sponsoring organization
does not constitute a payment intended to facilitate a particular employee 5
attendance.

(6) Accompanying spouse. When others in attendance will generally be accompanied
by spouses, the agency designee may authorize an employee to accept a sponsor’s
invitation to an accompanying spouse to participate in all or a portion of the event
at which the employee’s free attendance is permitted under paragraph (gX1) or (2)
of this section. The authorization required by this paragraph may be provided orally
or in writing.

Example 1: An aerospace industry association that is a prohibited source sponsors a
seminar for which it charges a fee of $100. An Air Force contractor pays $500 to the
association so that the association can extend free invitations to five Air Force
officials designated by the contractor. The Air Force officials may not accept the gifts
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of free attendance. Because the contractor specified the invitees and bore the cost of
their attendance, the gift of free attendance is considered to be provided by the
company and not by the sponsoring association. Had the contractor paid $500 to the
association in order that it might invite any five Federal employees, an Air Force
official to whom the sponsoring association extended one of the five invitations could
attend if his participation were determined to be in the interest of the agency.

Example 2: An employee of the Department of the Treasury authorized to participate
in a panel discussion of economic issues as part of a one-day conference may accept
the sponsor's waiver of the conference fee. Under the separate authority of
§2635.204(a), he may accept a token of appreciation for his speech having a market
value of $20 or less. .

Example 3: An Assistant U.S. Attorney is invited to attend a luncheon meeting of a
local bar association to hear a distinguished judge lecture on cross-examining expert
witnesses. Although members of the bar association are assessed a $15 fee for the
meeting, the Assistant U.S. Attorney may accept the bar association’s offer to attend
for free, even without a determination of agency interest. The gift can be accepted
under the $20 de minimis exception at §2635.204(a).

Example 4: An employee of the Department of the Interior authorized to speak on the
first day of a four-day conference on endangered species may accept the sponsor’s
waiver of the conference fee for the first day of the conference. If the conference is
widely attended, he may be authorized, based on a determination that his attendance
is in the agency’s interest, to accept the sponsor’s offer to waive the attendance fee
for the remainder of the conference.

(h) Social invitations from persons other than prohibited sources. An employee may
accept food, refreshments and entertainment, not including travel or lodgings, at a
social event attended by several persons where: -

(1) The invitation is from a person who is not a prohibited source; and
(2) Nv fee is charged to any person in attendance.

Example 1: Along with several other Government officials and a number of
individuals from the private sector, the Administrator of the Environmental
Protection Agency has been invited to the premier showing of a new adventure movie
about industrial espionage. The producer is paying all costs of the showing. The
Administrator may accept the invitation since the producer is not a prohibited source
and no attendance fee is being charged to anyone who has been invited.

Example 2: An employee of the White House Press Office has been invited to a
cocktail party given by a noted Washington hostess who is not a prohibited source.
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The employee may attend even though he has only recently been introduced to the
hostess and suspects that he may have been invited because of his official position.

(i) Meals, refreshments and entertainment in foreign areas. An employee assigned to
duty in, or on official travel to, a foreign area as defined in 41 CFR 301-7.3(c) may
accept food, refreshments or entertainment in the course of a breakfast, luncheon,
dinner or other meeting or event provided:

(1) The market value in the foreign area of the food, refreshments or entertainment
provided at-the meeting or event, as converted to U.S. dollars, does not exceed the per
diem rate for the foreign area specified in the U.S. Department of State’s Maximum
Per Diem Allowances for Foreign Areas, Per Diem Supplement Section 925 to the
Standardized Regulations (GC,FA) available from the Superintendent of Documents,
U.S. Government Printing Office, Washington, DC 20402; .

(2) There is participation in the meeting or event by non-U.S. citizens or by
representatives of foreign governments or other foreign entities;

(3) Attendance at the meeting or event is part of the employee’s official duties to
obtain information, disseminate information, promote the export of U.S. goods and
services, represent the United States or otherwise further programs or operations of
the agency or the U.S. mission in the foreign area; and

(4) The gift of meals, refreshments or entertainment is from a person other than a
foreign government as defined in 5 U.S.C. 7342(a)(2).

Example 1: A number of local businessmen in a developing country are anxious for

a U.S. company to locate a manufacturing facility in their province. An official of the

Overseas Private Investment Corporation may accompany the visiting vice president

of the U.S. company to a dinner meeting hosted by the businessmen at a province

restaurant where the market value of the food and refreshments does not exceed the
per diem rate for that country.

() Gifts to the President or r Vice President. Because of considerations relating to the
conduct of their offices, including those of protocol and etiquette, the President or the
Vice President may accept any gift on his own behalf or on behalf of any family
member, provided that such acceptance does not violate §2635.202(c) (1) or (2), 18
U.S.C. 201(b) or 201(cX3), or the Constitution of the United States.

(k) Gifts authorized by supplemental agency regulation. An employee may accept any

gift the acceptance of which is speuﬁcally authorized by a supplemental agency
regulation.
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(1) Gifts accepted under specific statutory authority. The prohibitions on acceptance
of gifts from outside sources contained in this subpart do not apply to any item,
receipt of which is specifically authorized by statute. Gifts which may be received by
an employee under the authority of specific statutes include, but are not limited to:

(1) Free attendance, course or meeting materials, transportation, lodgings, food and
refreshments or reimbursements therefor incident to training or meetings when
accepted by the employee under the authority of 5 U.S.C. 4111 from an organization
with tax-exempt status under 26 U.S.C. 501(cX3) or from a person to whom the
prohibitions in 18 U.S.C. 209 do not apply. The employee’s acceptance must be
approved by the agency in accordance with §410.701 through §410.706 of this title;
or

Note: 26 U.S.C. 501(c)(3) is authority for tax-exempt treatment of a limited class of
nonprofit organizations, including those organized and operated for charitable,
religious or educational purposes. Many nonprofit organizations are not exempt from
taxation under this section.

(2) Gifts from a foreign government or international or multinational organization,
or its representative, when accepted by the employee under the authority of the
Foreign Gifts and Decorations Act, 5 U.S.C. 7342. As a condition of acceptance, an
employee must comply with requirements imposed by the agency’s regulations or
procedures implementing that Act.

§2635.205
Proper disposition of prohibited gifts.

(a) An employee who has received a gift that cannot be accepted under this subpart
shall, unless the gift is accepted by an agency acting under specific statutory
authority:

(1) Return any tangible item to the donor or pay the donor its market value. An
empldyee who cannot ascertain the actual market value of an item may estimate its
market value by reference to the retail cost of similar items of like quality. See
§2635.203(c).

Example 1: To avoid public embarrassment to the seminar sponsor, an employee of
the National Park Service did not decline a barometer worth $200 given at the
conclusion of his speech on Federal lands policy. The employee must either return the
barometer or promptly reimburse the sponsor $200.
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(2) When it is not practical to retuin a tangible item because it is perishable, the item
may, at the discretion of the employee’s supervisor or an agency ethics official, be
given to an appropriate charity, shared within the recipient’s office, or destroyed.

Example 1: With approval by the recipient’s supervisor, a floral arrangement sent by
a disability claimant to a helpful employee of the Social Secunty Administration may
be placed in the office’s reception area.

(3) For any entertainment, favor, service, benefit or other intangible, reimburse the
donor the market value. Subsequent reciprocation by the employee does not constitute
reimbursement.

Example 1: A Department of Defense employee wishes to attend a charitable event .
to which he has been offered a $300 ticket by a prohibited source. Although his
attendance is not in the interest of the agency under §2635.204(g), he may attend if
he reimburses the donor the $300 face value of the ticket.

(4) Dispose of gifts from foreign governments or international organizations in
accordance with 41 CFR part 101-49, and dispose of materials received in conjunction
with official travel in accordance with 41 CFR 101-25.103.

(b) An agency may authorize disposition or return of gifts at Government expense.
Employees. may use penalty mail to forward reimbursements required or permitted
by this section.

(c) An employee who, on his own initiative, promptly complies with the requirements
of this section will not be deemed to have improperly accepted an unsolicited gift. An
employee who promptly consults his agency ethics official to determine whether
acceptance of an unsolicited gift is proper and who, upon the advice of the ethics
official, returns the gift or otherwise disposes of the gift in accordance with this
section, will be considered to have complied with the requirements of this section on
his own initiative.

Subpart C -- Gifts Between Employees

§2635.301

Overview.

This subpart contains standards that prohibit an employee from giving, donating to,
or soliciting contributions for, a gift to an official superior and from accepting a gift
from an employee receiving less pay than himself, unless the item is excluded from

the definition of a gift or falls within one of the exceptions set forth in this subpart.



§2635.302
General standards.
(a) Gifts to superiors. Except as provided in this subpart, an employee may not:

(1) Directly or indirectly, give a gift to or make a donation toward a gift for an official
superior; or .

(2) Solicit a contribution from another employee for a gift to either his own or the
other employee’s official superior.

(b) Gifts from employees receiving less pay. Except as provided in this subpart, an
employee may not, directly or indirectly, accept a gift from an employee receiving less
pay than himself unless:

(1) The two employees are not in a subordinate-official superior relationship; and

(2) There is a personal relationship between the two employees that would jﬁétify the
gift.

(c) Limitation on use of exceptions. Notwithstanding any exception provided in this
subpart, an official superior shall not coerce the offering of a gift from a subordinate.

§2635.303
Definitions.
For purposes of this subpart, the following definitions shall .apply:

(a) Gift has the meaning set forth in §2635.203(b). For purposes of that definition an
employee will be deemed to have paid market value for any benefit received as a
result of his participation in any carpool or other such mutual arrangement involving
another employee or other employees if he bears his fair proportion of the expense or
effort involved.

(b) Indirectly, for purposes of §2635.302(b), has the meaning set forth in §2635.203(f).
For purposes of §2635.302(a), it includes a gift:

(1) Given with the employee’s knowledge and acquiescence by his parent, sibling,
spouse, child, or dependent relative; or
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(2) Given by a person other than the employee under circumstances where the
employee has promsed or agreed to reimburse that person or to give t.hat. person
something of value in exchange for giving the gift.

(c) Subject to paragraph (a) of this section, market value has the meaning set forth
in §2635.203(c).

(d) Official superior means any other employee, other than the President and the Vice
President, including but not limited to an immediate supervisor, whose official
responsibilities include directing or evaluating the performance of the employee’s
“official duties or those of any other official superior of the employee. For purposes of
this subpart, an employee is considered to be the subordinate of any of his official
superiors.

(e) Solicit means to request contnbuhons by personal communication or by general
announcement.

() Voluntary contribution means a contribution given freely, without pressure or
coercion. A contribution is not voluntary unless it is made in an amount determined
by the contributing employee, except that where an amount for a gift is included in
the cost for a luncheon, reception or similar event, an employee who freely chooses
to pay a proportionate share of the total cost in order to attend will be deemed to
have made-a.voluntary contribution. Except in the case of contributions for a gift
included in the cost of a luncheon, reception or similar event, a statement that an
employee may choose to contribute less or not. at all shall accompany any
recommendation of an amount to be contributed for a gift to an official superior.

Example 1: A supervisory employee of the Agency for International Development has
just been reassigned from Washington, DC to Kabul, Afghanistan. As a farewell
party, 12 of her subordinates have decided to take her out to lunch at the Khyber
Repast. It is understood that each will pay for his own meal and that the cost of the
supervisor’s lunch will be divided equally among the twelve. Even though the amount
they will contribute is not determined until the . supemsor orders lunch, the
contribution made by those who choose to participate in the farewell lunch is

voluntary.

§2635.304

Exceptions.

The prohibitions set forth in §2635.302(a) and (b) do not apply to a gift given or

accepted under the circumstances described in paragraph (a) or (b) of this section. A
contribution or the solicitation of a contribution that would otherwise violate the
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prohibitions set forth in §2635.302(a) and (b) may only be made in accordance with
paragraph (c) of this section.

(a) General exceptions. On an occasional basis, including any occasion on which gifts
are traditionally given or exchanged, the following may be given to an official superior
or accepted from a subordinate or other employee receiving less pay:

(1) Items, other than cash, with an aggregate market value of $10 or less per
occasion; -

(2) Items such as food .and refreshments.to be shared in the office among several
employees;

(3) Personal hospitality provided at a residence which is of a type and value
customarily provided by the employee to personal friends;

(4) Items given in connection with the receipt of personal hospitality if of a type and
value customarily given on such occasions; and

(5) Leave transferred under subpart I of part 630 of this title to'an employee who is
not an immediate supervisor, unless obtained in violation of §630.912 of this title.

Example 1: Upon returning to work following a vacation at the beach, a claims
examiner with the Department of Veterans Affairs may give his supervisor, and his
supervisor may accept, a bag of saltwater taffy purchased on the boardwalk for $8.

Example 2: An employee of the Federal Deposit Insurance Corporation whose bank
examination responsibilities require frequent travel may not bring her supervisor,
and her supervisor may not accept, souvenir coffee mugs from each of the cities she
visits in the course of performing her duties, even though each of the mugs costs less
than $5. Gifts given on this basis are not occasional.

Example 3: The Secretary of Labor has invited the agency’s General Counsel to a
dinner party at his home. The General Counsel may bring a $15 bottle of wine to the
dinner party and the Secretary may accept this customary hostess gift from his
subordinate, even though its cost is in excess of $10.

Example 4: For Christmas, a secretary may give his supervisor, and the supervisor
may accept, a poinsettia plant purchased for $10 or less. The secretary may also
invite his supervisor to a Christmas party in his home and the supervisor may
attend.
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(b) Special, infrequent occasions: A gift appropriate to the occasion may be given to
an official superior or accepted from a subordinate or other employee receiving less

pay:

(1) In recognition of infrequently occurring occasions of personal significance such as
marriage, illness, or the birth or adoption of a child; or

(2) Upon occasions that terminate a subordinate-official superior relationship, such
as retirement, resignation, or transfer.

Example 1: The administrative assistant to the personnel director of the Tennessee
Valley Authority may send a $30 floral arrangement to the personnel director who
is in the hospital recovering from surgery. The personnel director may accept the gift.

Example 2: A chemist employed by the Food and Drug Adm1mstratlon has been
invited to the wedding of the lab director who is his official superior. He may give the
lab director and his bride, and they may accept, a place setting in the couple’s
selected china pattern purchased for $70.

Example 3: Upon the occasion of the supervisor’s retirement from Federal service, an
employee of the Fish and Wildlife Service may give her supervisor a book of wildlife
photographs which she purchased for $19. The retiring supervisor may accept the
book.

(¢) Voluntary contributions. An employee may solicit voluntary contributions of
nominal amounts from fellow employees for an appropriate gift to an official superior
and an employee may make a voluntary contribution of a nominal amount to an
appropriate gift to an official superior:

(1) On a special, infrequent occasion as described in paragraph (b) of this gection; or

(2) On an occasional basis, for items such as food and refreshments to be shared in
the office among several employees.

An employee may accept such gifts to which a subordinate or other employee
receiving less pay than himself has contributed.

Example 1: To mark the occasion of his retirement, members of the immediate. staff
of the Under Secretary of the Army would like to give him a party and provide him
with a gift certificate. They may distribute an announcement of the party and include
a nominal amount for a retirement gift inthe fee for the party.
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Example 2: The General Counsel of the National Endowment for the Arts may not
collect contributions for a Christmas gift for the Chairman. Christmas occurs
annually and is not an occasion of personal significance.

Example 3: Subordinates may not take up a collection for a gift to an official superior
on the occasion of the superior’s swearing in or promotion to a higher grade position
within the supervisory chain of that organization. These are not events that mark the
termination of the subordinate-official superior relationship, nor are they events of
personal significance within the meaning of §2635.304(b). However, subordinates may
take up a collection and employees may contribute $3 each to buy refreshments to be
‘consumed by everyone in the:immediate office to mark either such occasion.

Example 4: Subordinates may each contribute a nominal amount to a fund to give a
gift to an official superior upon the occasion of that superior’s transfer or promotion
to a position outside the organization.

Example 5. An Assistant Secretary at the Department of the Interior is getting
married. His secretary has decided that a microwave oven would be a nice gift from
his staff and has informed each of the Assistant Secretary’s subordinates that they
should contribute $5 for the gift. Her method of collection is improper. Although she
may recommend a $5 contribution, the recommendation must be coupled with a
statement that the employee whose contribution is solicited is free to contribute less
or nothing at all.

Subpart D -- Conflicting Financial Interests
§2635.401
Overview.

This subpart contains two provisions relating to financial interests. One is a
disqualification requirement and the other is a prohibition on acquiring or continuing
to hold specific financial interests. An employee may acquire or hold any financial
interest not prohibited by §2635.403. Notwithstanding that his acquisition or holding
of a particular interest is proper, an employee is prohibited in accordance with
§2635.402 of this subpart from participating in an official capacity in any particular
matter in which, to his knowledge, he or any person whose interests are imputed to
him has a financial interest, if the particular matter will have a direct and
predictable effect on that interest.

§2635.402
Disqualifying financial interests.
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(a) Statutory prohibition. An employee is prohibited by criminal statute, 18 U.S.C.
208(a), from participating personally and substantially in an official capacity in any
particular matter in which, to his knowledge, he or any person whose interests are
imputed to him under this statute has a financial interest, if the particular matter
will have a direct and predictable effect on that interest.

Note: Standards applicable when seeking non-Federal employment are contained in
subpart F of this part and, if followed, will ensure that an employee does not violate
18 U.S.C. 208(a) or this section when he is negotiating for or has an arrangement
concerning future employment. In all other cases where the employee’s participation
would  violate 18 U.S.C. 208(a), an employee shall disqualify himself from
participation in the matter in accordance with paragraph (c) of this section or obtain
a waiver, as described in paragraph (d) of this section. '

(b) Definitions. For purposes of this section, the following definitions shall apply:

(1) Direct and predictable effect. (i) A particular matter will have a direct effect on
a financial interest if there is a close causal link between any decision or action to be
taken in the matter and any expected:effect of the matter on the financial interest.
An effect may be direct even though it does not occur immediately.cA particular
matter will not have a direct effect on a financial interest, however, if the chain of
causation is attenuated or is contingent upon the occurrence of events that are
speculative or that are independent.of, and unrelated to, the matter. A particular
matter that has an effect on a financial interest only as a consequence of its effects
on the general economy does not have a direct effect within the meaning of this
subpart.

(11) A particular matter will have a predictable effect if there is a real, as opposed to
a speculative possibility that the matter will affect the financial interest. It is not
necessary, however, that the magnitude of the gain or loss be known, and the dollar
amount of the gain or loss is immaterial.

Note: If a particular matter involves a specific party or parties, generally the matter

‘will at most only have a direct and predictable effect, for purposes of this subpart, on
a financial interest of the employee in or with a party, such as the employee’s interest
by virtue of owning stock. There may, however, be some situations in which, under
the above standards, a particular matter will have a direct and predictable effect on
an employee’s financial interests in or with a nonparty. For example, if a party is a
corporation, a particular matter may also have a direct and predictable effect on an
- employee’s financial interests through ownership of stock in an affiliate, parent, or
subsidiary of that party. Similarly, the disposition of a protest against the award of
a contract to a particular company may also have a direct and predictable effect on
an employee’s financial interest in another company listed as a subcontractor in the'
proposal of one of the competing offerors.
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Example 1: An employee of the National Library of Medicine at the National
Institutes of Health has just been asked to serve on the technical evaluation panel
to review proposals for a new library computer search system. DEF Computer
Corporation, a closely held company in which he and his wife own a majority of the
stock, has submitted a proposal. Because award of the systems contract to DEF or to
any other offeror will have a direct and predictable effect on both his and his wife’s
financial interests, the employee cannot participate on the technical evaluation team
unless his disqualification has been waived.

Example 2: Upon assignment to the technical evaluation panel, the employee in the
preceding example finds -that DEF Computer Corporation has not submitted a
proposal. Rather, LMN Corp., with which DEF competes for private sector business,
is one of the six offerors. The employee is not disqualified from serving on the
technical evaluation panel. Any effect on the employee’s financial interests as a result
of the agency’s decision to award or not award the systems contract to LMN would
be at most indirect and speculative.

(2) Imputed interests. For purposes of 18 U.S.C. 208(a) and this subpart, the financial
interests of the following persons will serve to disqualify an employee to the same
extent as if they were the employee’s own interests:

(i) The employee’s spouse;
(ii) The employee’s minor child;
(iii) The employee’s general partner;

{iv) An organization or entity which the employee serves as officer, director, trustee,
general partner or employee; and

(v) A person with whom the employee is negotiating for or has an arrangement
concerning prospective employment. (Employees who are seeking other employment
should refer to and comply with the standards in subpart F of this part).

Example 1: An employee of the Department of Education serves without
compensation on the board of directors of Kinder World, Inc., a nonprofit corporation
that engages in good works. Even though her personal financial interests will not be
affected, the employee must disqualify herself from participating in the review of a
grant application submitted by Kinder World. Award or denial of the grant will affect
the financial interests of Kinder World and its financial interests are imputed to her
as a member of its board of directors.

Example 2: The spouse of an employee of the Food and Drug Administration has
obtained a position with a well established biomedical research company. The
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company has developed an artificial limb for which it is seeking FDA approval and
the employee would ordinarily be asked to participate in the FDA's review and
approval process. The spouse is a salaried employee of the company and has no direct
ownership interest in the company. Nor does she have an indirect ownership interest,
as would- be the case, for example, if she were participating in a pension plan that
held stock in the company. Her position with the company is such that the granting
or withholding of FDA approval will not have a direct and predictable effect on her
salary or on her continued employment with the company. Since the FDA approval
process will not affect his spouse’s financial interests, the employee is not disqualified
under §2635.402 from participating in that process. Nevertheless, the financial
interests of the spouse’s employer may be disqualifying under the impartiality
principle, as implemented at §2635.502.

(3) Particular matter. The term particular matter encompasses only matters that
involve deliberation, decision, or action that is focused upon the interests of specific
persons, or a discrete and identifiable class of persons. Such a matter is covered by
this subpart even if it does not involve formal parties and may include governmental
action such as legislation or policy-making that is narrowly focused on the interests
of such a discrete and identifiable class of persons. The term particular matter,
howevér, does not extend to the consideration or adoption of broad policy options that
are directed to the interests of a large and diverse group of persons. The particular
matters covered by this subpart include a judicial or other proceeding, application,
request for a ruling or other determination, contract, claim, controversy, charge,
ac.usation or arrest.

Example 1. The Internal Revenue Service’s amendment of its regulations to change
the manner in which depreciation is calculated is not a particular matter, nor is the
Social Security Administration’s consideration of changes to its appeal procedures for
disability claimants.

Example 2: Consideration by the Interstate Commerce Commission of regulations
establishing safety standards for trucks on interstate highways involves a particular
matter.

(4) Personal and substantial. To participate personally means to participate directly.
It includes the direct and active supervision of the participation of a subordinate in
the matter. To participate substantially means that the employee’s involvement is of
significance to the matter. Participation may be substantial even though it is not
determinative of the outcome of a particular matter. However, it requires more than
official responsibility, knowledge, perfunctory involvement, or involvement on an
administrative or peripheral issue. A finding of substantiality should be based not
only on the effort devoted to a matter, but also on the importance of the effort. While
a series of peripheral involvements may be insubstantial, the single act of approving
or participating in a critical step may be substantial. Personal and substantial’
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parficipation may occur when, for example, an employee barticipates through
decision, approval, disapproval, recommendation, investigation or the rendering of
advice in a particular matter.

(c) Disqualification. Unless the employee is authorized to participate in the particular
matter by virtue of a waiver described in paragraph (d) of this section or because the
interest has been divested in accordance with paragraph (e) of this section, an
employee shall disqualify himself from participating in a particular matter in which,
to his knowledge, he or a person whose interests are imputed to him has a financial
interest, if the particular matter will have a direct and predictable effect on that
interest. Disqualification is accomplished by not participating in the particular
matter.

(1) Notification. An employee who becomes aware of the need to disqualify himself
from participation in a particular matter to which he has been assigned should notify
the person responsible for his assignment. An employee who is responsible for his
own assignment should take whatever steps are necessary to ensure that he does not
participate in the matter from which he is disqualified. Appropriate oral or written
notification of the employee’s disqualification may be made to coworkers by the
employee or a supervisor to ensure that the employee is not involved in a matter from
which he is disqualified.

(2) Documentation. An employee need not file a written disqualification statement
unless he is required by part 2634 of this chapter to file written evidence of
compliance with an ethics agreement with the Office of Government Ethics or is
asked by an agency ethics official or the person responsible for his assignment to file
a written disqualification statement. However, an employee may elect to create a
record of his actions by providing written notice to a supervisor or other appropriate
official. S

Example 1. An Assistant Secretary of the Department of the Interior owns
recreational property that borders on land which is being considered for annexation
to a national park. Annexation would directly and predictably increase the value of
her vacation property and, thus, she is disqualified from participating in any way i_:
tne Department’s deliberations or decisions regarding the annexation. Because she
is responsible for determining which matters she will work on, she may accomplish
her disqualification merely by ensuring that she does not participate in the matter.
Because of the level of her position, however, the Assistant Secretary might be wise
to establish a record that she has acted properly by providing a written
disqualification statement to an official superior and by providing written notification
of the disqualification to subordinates to ensure that they do not raise or discuss with
her any issues related to the annexation.
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(d) Waiver of disqualification. An employee who would otherwise be disqualified by
18 U.S.C. 208(a) may be permitted to participate in a particular matter where the
otherwise disqualifying financial interest is the subject of a regulatory or individual
waiver described in this paragraph, or results from certain Indian birthrights as
described in 18 U.S.C. 208(bX4).

(1) Regulatory waivers. Under 18 U.S.C. 208(b)(2), regulatory waivers of general
applicability may be issued by the Office of Government Ethics based on its
determination that particular interests are too remote or too inconsequential to affect
the_ integrity of the services of the employees to whom the waivers apply. Pending
issuance of superseding regulatory waivers under this authority, agency regulatory
waivers issued under 18 UsS.C 208(b)(2) as in effect prior to November 30, 1989
continue to apply.

(2) Individual waivers. An individual evaiver enabling the employee to participate in
one or more particular matters may be issued under 18 U.S.C. 208(b)(1) if, in advance
of the employee’s participation:

(i) The employee:

(A) Advises the Government official responsible for the employee’s appointment (or
other Government official to whom authority to issue such a waiver for the employee
has been delegated) about the nature and circumstances of the particular matter or
matters; and :

(B) Makes full disclosure to such official of the nature and extent of the disqualifying
financial interest; and

(i1) Such official determines, in writing, that the employee’s financial interest in the
particular matter or matters is not so substantial as to be deemed likely to affect the
integrity of the services which the Government may expect from such employee.

(3) Federal advisory committee member waivers. An individual waiver may be issued
under 18 U.S.C. 208(b)(3) to a special Government employee serving on, or under
consideration for appointment to, an advisory committee within the meaning of the
Federal Advisory Committee Act if the Government official responsible for the
employee’s appointment (or other Government official to whom authority to issue
such a waiver for the employee has been delegated):

(1) Reviews the financial disclosure report filed by the special Government employee
pursuant to the Ethics in Government Act of 1978; and
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(i1) Certifies in writing that the need for the individual's services outweighs the
potential for a conflict of interest created by the otherwise disqualifying financial
interest.

(4) Consultation and notification regarding waivers. When practicable, an official is
required to consult formally or informally with the Office of Government Ethics prior
to granting a waiver referred to in paragraph (d)(2) or (3) of this section. A copy of
each such waiver is to be forwarded to the Director of the Office of Government
Ethics. :

(e) Divestiture of a disqualifying financial interest. Upon sale or other divestiture of
the asset or other interest that causes his disqualification from participation in a
particular matter, 18 U.S.C. 208(a) and paragraph (c) of this section will no longer
prohibit the employee’s participation in the matter.

(1) Voluntary divestiture. An employee who would otherwise be disqualified from
participation in a particular matter may voluntarily sell or otherwise divest himself
of the interest that causes the disqualification.

(2) Directed divestiture. An employee may be required to sell or otherwise divest
himself of the disqualifying financial interest if his continued holding of that interest
is prohibited by statute or by agency supplemental regulation issued in accordance
with §2635.403(a), or if the agency determines in accordance with §2635.403(b) that
a substantial conflict exists between the financial interest and the employee’s duties
or accomplishment of the agency’s mission.

(3) Eligibility for special tax treatment. An employee who is directed to divest an
interest may be eligible to defer the tax consequences of divestiture under subpart J
of part 2634 of this chapter. An employee who divests before obtaining a certificate
of divestiture will not be eligible for this special tax treatment.

(f) Official duties that give rise to potential conflicts. Where an employee’s official
duties create a substantial likehihood that the employee may be assigned to a
particular matter from which he is disqualified, the employee should advise his
supervisor or other person responsible for his assignments of that potential so that
conflicting assignments can be avoided, consistent with the agency’s needs.

§2635.403
Prohibited financial interests.
An employee shall not acquire or hold any financial interest that he is prohibited

from acquiring or holding by statute, by agency regulation issued in accordance with
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paragraph (a) of this section or by reason of an agency determmatmn of substantial
conflict under paragraph (b) of this section.

Note: There is no statute of Governmentwide applicability prohibiting employees from
holding or acquiring any financial interest. Statutory restrictions, if any, are
contained in agency statutes which, in some cases, may be implemented by agency
regulations issued independent of this part.

(a) Agency regulation prohibiting certain financial interests. An agency may, by
supplemental agency regulation, prohibit or restrict the acquisition or holding of a
financial interest or a class of financial interests by agency employees, or any
category of agency employees, and the spouses and minor children of those employees,
based on the agency’s determination that the acquisition or holding of such financial
interests would cause a reasonable person to question the impartiality and objectivity
with which agency programs are administered. Where the agency restricts or
prohibits the holding of certain financial interests by its employees’ spouses or minor
children, any such prohibition or restriction shall be based on a determination that
there is a direct and appropriate nexus between the prohibition or restriction as
applied to spouses and minor children and the efficiency of the service.

Note: Any prohibition on acquiring or holding a specific financial interest contained
in an agency regulation, instruction or other issuance in effect prior to the effective
date of this part shall, for employees of that agency, constitute a prohibited financial
interest:for purposes of this paragraph for one year after the effective date of this
part or until issuance of an agency supplemental regulation, whichever occurs first.

(b) Agency determination of substantial conflict. An agency may prohibit or restrict
an individual employee from acquiring or holding a financial interest or a class of
financial interests based upon the agency designee’s determination that the holding
of such interest or interests will:

(1) Require the employee’s disqualification from matters so central or critical to the
performance of his official duties that the employee’s ability to perform the duties of
his position would be materially impaired; or

(2) Adversely affect the efficient accomplishment of the agency’s mission because
another employee cannot be readily assigned to perform work from which the
employee would be disqualified by reason of the financial interest.

Example 1: An Air Force employee who owns stock in a major aircraft engine
manufacturer is being considered for promotion to a position that involves
responsibility for development of a new fighter airplane. If the agency determined
that engineering and other decisions about the Air Force’s requirements for the:
fighter would directly and predictably affect his financial interests, the employee:
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could not, by virtue of 18 U.S.C. 208(a), perform these significant duties of the
position while retaining his stock in the company. The agency can require the
employee to sell his stock as a condition of being selected for the position rather than
allowing him to disqualify himself in particular matters.

(c) Definition of financial interest. For purposes of this section:

(1) Except as provided in paragraph (cX(2) of this section, the term financial interest
is limited to financial interests that are owned by the employee or by the employee’s
spouse or minor children. However, the term is not limited to only those financial
interests that would be disqualifying under 18 U.S.C. 208(a) and §2635.402. The term
includes any current or contingent ownership, equity, or security interest in real or
personal property or a business and may include an indebtedness or compensated
employment relationship. It thus includes, for example, interests in the nature of
stocks, bonds, partnership interests, fee and leasehold interests, mineral and other
property rights, deeds of trust, and liens, and extends to any right to purchase or
acquire any such interest, such as a stock option or commodity future. It does not
include a future interest created by someone other than the employee, his spouse, or
dependent child or any right as a beneficiary of an estate that has not been settled.

Example 1: A regulatory agency has concluded that ownership by its employees of
stock in entities regulated by the agency world significantly diminish public
confidence in the agency’s performance of its regulatory functions and thereby
interfere with the accomplishment of its mission. In its supplemental agency
regulations, the agency may prohibit its employees from acquiring or continuing to
hold stock in regulated entities.

Example 2: An agency that insures bank deposits may, by supplemental agency
regulation, prohibit its employees who are bank examiners from obtaining loans from
banks they examine. Examination of a member bank could have no effect on an
employee’s fixed obligation to repay a loan from that bank and, thus, would not affect
an employee's financial interests so as to require disqualification under §2635.402.
Nevertheless, a loan from a member bank is a discrete financial interest within the
meaning of §2635.403(c) that may, when appropriate, be prohibited by supplemental
agency regulation.

(2) The term financial interest includes service, with or without compensation, as an
officer, director, trustee, general partner or employee of any person, including a
nonprofit entity, whose financial interests are imputed to the employee under
§2635.402(b)(2)(iii) or (iv).

Example 1. The Foundation for the Preservation of Wild Horses maintains herds of
horses that graze on public and private lands. Because its costs are affected by
Federal policies regarding grazing permits, the Foundation routinely comments on
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all proposed rules governing use of Federal grasslands issued by the Bureau of Land
Management. BLM may require an employee to resign his uncompensated position
as Vice President of the Foundation as a condition of his promotion to a policy-level
position within the Bureau rather than allowing him to rely on disqualification in
particular cases.

(d) Reasonable period to divest or terminate. Whenever an agency directs divestiture
of a financial interest under paragraph (a) or.(b) of:this section, the employee shall
be given a reasonable period of time, considering the nature of his particular duties
. and the nature and marketability of the interest, within which to comply with the
agency’s direction. Except in cases of unusual hardship, as determined by the agency,
a reasonable period shall not exceed 90 days from the date divestiture is first
directed. However, as long as the employee continues to hold the financial interest,
he remains subject to any restrictions imposed by this subpart. ‘

(e) Eligibility for special tax treatment. An employee required to sell or otherwise
divest a financial interest may be eligible to defer the tax consequences of divestiture
under subpart J of part 2634 of this chapter.

Subpart E -- Impartiality in Performing Official Duties
§2635.501
Overview.

(a) This subpart contains two provisions intended to ensure that an employee takes
appropriate steps to avoid an appearance of loss of impartiality in the performance
of his official duties. Under §2635.502, unless he receives prior authorization, an
employee should not participate in a particular matter involving specific parties
which he knows is likely to affect the financial interests of a member of his
household, or in which he knows a person with whom he has a covered relationship
is or represents a party, if he determines that.a reasonable person with knowledge
of the relevant facts would question his impartiality in the matter. An employee who
is concerned that other circumstances would raise a question regarding his
impartiality should use the process described in §2635.502 to determine whether he
should or should not participate in a particular matter.

(b) Under §2635.503, an employee who has received an extraordinary severance or
other payment from a former employer prior to entering Government service is
subject, in the absence of a waiver, to & two-year period of disqualification from
participation in particular matters in which that former employer is or represents a

party.
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Note: Questions regarding impartiality necessarily arise when an employee’s official
duties impact upon the employee’s own financial interests or those of certain other
persons, such as the employee’s spouse or minor child. An employee is prohibited by
criminal statute, 18 U.S.C. 208(a), from participating personally and substantially in
an official capacity in any particular matter in which, to his knowledge, he, his
spouse, general partner or minor child has a financial interest, if the particular
matter will have a direct and predictable effect on that interest. The statutory
prohibition also extends to an employee’s participation in a particular matter in
which, to his knowledge, an organization in which the employee is serving as officer,
director, trustee, general partner or employee, or with whom he is negotiating or has
an arrangement concerning prospective employment has a financial interest. Where
the employee’s participation in a particular matter would affect any one of these
financial interests, the standards set forth in subparts D or F of this part apply and
only a statutory waiver, as described respectively in §§2635.402(d) and 2635.605(a),
will enable the employee to participate in that matter. The authorization procedures
in §2635.502(d) may not be used to authorize an employee’s participation in any such
matter. Where the employee complies with all terms of the waiver, the granting of
a statutory waiver will be deemed to constitute a determination that the interest of
the Government in the employee’s participation outweighs the concern that a
reasonable person may question the integrity of agency programs and operations.

§2635.502
Personal and business relationships.

(a) Consideration of appearances by the employee. Where an employee knows that a
particular matter involving specific parties is likely to have a direct and predictable
effect on the financial interest of a member of his household, or knows that a person
with whom he has a covered relationship is or represents a party to such matter, and
where the employee determines that the circumstances would cause a reasonable
person with knowledge of the relevant facts to question his impartiality in the
matter, the employee should not participate in the matter unless he has informed the
agency designee of the appearance problem and received authorization from the
agency designee in accordance with paragraph (d) of this section.

(1) In considering whether a relationship would cause a reasonable person to question
his impartiality, an employee may seek the assistance of his supervisor, an agency
ethics official or the agency designee.

(2) An employee who is concerned that circumstances other than those specifically
described in this section would raise a question regarding his impartiality should use
the process described in this section to determine whether he should or should not
participate in a particular matter.
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(b) Definitions. For purposes of this section:
(1) An employee has a covered relationship with:

(i) A person, other than a prospective employer described in §2635.603(c), with whom
the employee has or seeks a business, contractual or other financial relationship that
involves other than a routine consumer transaction;

Note: An employee who is seeking employment within the meaning of §2635.603 shall
comply with subpart F of this part rather than with this section.

(ii) A person who is a member of the employee’s household, or who is a relative with
whom the employee has a close personal relationship;

(iii) A person for whom the emponee 5 spouse, pe.rent or dependent child is, to the
employee’s knowledge, serving or seeking to serve as an officer, director, trustee,
general partner, agent attorney, consultant, contractor or employee;

(iv) Any person for whom the employee has, within the last year, served as officer,
director, trustee, general partner, agent, attorney, consultant, contractor or employee;
or -

(v) An organization, other than a political party described in 26 U.S.C. 527(e), in
which the employee is an active participant. Participation is active if, for example,
it involves service as an official of the organization or in a capacity similar to that
of a committee or subcommittee chairperson or spokesperson, or participation in
directing the activities of the organization. In other cases, significant time devoted
to promoting specific programs of the organization, including coordination of
fundraising efforts, is an indication of active participation. Payment of dues or the
donation or solicitation of financial support does not, in itself, constitute active
participation.

Note: Nothing in this section shall be construed to suggest that an employee should
not participate in a matter because of his political, religious or moral views.
(2) Direct and predictable effect has the meaning set forth in §2635.402(bX1).

(3) Particular matter involving specific parties has the meaning set forth in
§2637.102(a)(7) of this chapter.

Example 1. An employee of the General Services Administration has made an offer
to purchase a restaurant owned by a local developer. The developer has submitted an
offer in response to a GSA solicitation for lease of office space. Under the
circumstances, she would be correct in concluding that a reasonable person would be’
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likely to question her impartiality if she were to participate in evaluating that
developer’s or its competitor’s lease proposal.

Example 2: An employee of the Department of Labor is providing technical assistance

in drafting occupational safety and health legislation that will affect all employers of
five or more persons. His wife is employed as an administrative assistant by a large

corporation that will incur additional costs if the proposed legislation is enacted.

Because the legislation is not a particular matter invelving specific parties, the

employee may continue to work on the legislation and need not be concerned that his.
wife's employment with an affected corporation would raise a question concerning his
impartiality.

Example 3: An employee of the Defense Logistics Agency who has responsibilities for
testing avionics being produced by an Air Force contractor has just learned that his
sister-in-law has accepted employment as an engineer with the contractor’s parent
corporation. Where the parent corporation is a conglomerate, the employee could
reasonably conclude that, under the circumstances, a reasonable person would not be
likely to question his impartiality if he were to continue to perform his test and
evaluation responsibilities.

Example 4: An engineer has just resigned from her position as vice president of an
electronics company in order to accept employment with the Federal Aviation
Administration in a position involving procurement responsibilities. Although the
employee did not receive an extraordinary payment in connection with her
resignation and has severed all financial ties with the firm, under the circumstances
she would be correct in concluding that her former service as an officer of the
company would be likely to cause a reasonable person to question her impartiality if
she were to participate in the administration of a DOT contract for wl'uch the firm
is a first-tier subcontractor.

Example 5: An employee of the Internal Revenue Service is a member of a private
organization whose purpose is to restore a Victorian-era railroad station and she
chairs its annual fundraising drive. Under the circumstances, the employee would be
- correct in concluding that her active membership in the organization would be likely
to cause a reasonable person to question her impartiality if she were to participate
in an IRS determination regarding the tax-exempt status of the organization.

(¢) Determination by agency designee. Where he has information concerning a
potential appearance problem arising from the financial interest of a member of the
employee's household in a particular matter involving specific parties, or from the
role in such matter of a person with whom the employee has a covered relationship,
the agency designee may make an independent determination as to whether a
reasonable person with knowledge of the relevant facts would be likely to question
the employee’s impartiality in the matter. Ordinarily, the agency designee’s

-42-



determination will be initiated by:information provided by the employee pursuant'to
paragraph (a) of this section. However, at any time, including after the’ employee has
disqualified himself from participation in a matter pursuant to paragraph (e) of this
section, the agency designee may make this determination on his own initiative or
when requested by the employee’s supervisor or any other person responsible for the
employee’s assignment.

(1) If the agency designee determines that the employee’s impartiality is likely to be
questioned, he shall then determine, in accordance with paragraph (d) of this section,
whether the employee should be authorized to participate in the matter. Where the
agency designee determines that the employee’s partlc:patwn should not be
authorized, the employee will be disqualified from participation m the matter in
accordance with paragraph (e) of this section.

(2) If the agency designee determines that the employee’s impartiality is not likely
to be questioned, he may advise the employee, including an employee who has
reached a contrary conclusion under paragraph (a) of this section, that the employee’s
participation in the matter would be proper.

(d) Authorization by agency designee. Where an employee’s participation in a
particular matter involving specific parties would not violate 18 U.S.C. 208(a), but
would raise a question in the mind of a reasonable person about his impartiality, the
agency designee may authorize the employee to participate in the matter based on
a determination, made in light of all relevant circumstances, that the interest of the
Government in the employee’s participation outweighs the concern that a reasonable
person may question the integrity of the agency’s programs and operations. Factors
which may be taken into consideration include:

(1) The nature of the relationship involved;

(2) The effect that resolution of the matter would have upon the financial interests
of the person involved in the relationship;

(3) The nature and importance of the employee’s role in the matter, including the
extent te which the employee is called upon to exercise discretion in the matter;

(4) The sensitivity of the matter;
(5) The difficulty of reassigning the matter to another employee; and
(6) Adjustments that may be made in the employee’s duties that would reduce or

eliminate the likelihood that a reasonable person would question the employee's
impartiality.
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Authorization by the agency designee shall be documented in writinig at the agency
designee’s discretion or when requested by the employee. An employee who has been
authorized to participate in a particular matter involving specific parties may not
thereafter disqualify himself from participation in the matter on the basis of an
appearance problem involving the same circumstances that have been considered by
the agency designee.

Example 1: The Deputy Director of Personnel for the Department of the Treasury and
an attorney with the Department’s Office of General Counsel are general partners in
a real estate partnership. The Deputy Director advises his supervisor, the Director
of Personnel, of the relationship upon being assigned to a selection panel for a
position for which his partner has applied. If selected, the partner would receive a
substantial increase in salary. The agency designee cannot authorize the Deputy
Director to participate on the panel under the authority of this section since the
Deputy Director is prohibited by criminal statute, 18 U.S.C. 208(a), from participating
in a particular matter affecting the financial interest of a person who is his general
partner. See §2635.402.

Example 2: A new employee of the Securities and Exchange Commission is assigned
to an investigation of insider trading by the brokerage house where she had recently
been employed. Because of the sensitivity of the investigation, the agency designee
may be unable to conclude that the Government’s interest in the employee’s
participation in the investigation outweighs the concern that a reasonable person may
question the integrity of the investigation, even though the employee has severed all
financial ties with the company. Based on consideration of all relevant circumstances,
the agency designee might determine, however, that it is in the interest of the
Government for the employee to pass on a routine filing by the particular brokerage
house.

Example 3: An Internal Revenue Service employee involved in a long and complex tax
audit 1s advised by her son that he has just accepted an entry-level management
position with a corporation whose taxes are the subject of the audit. Because the
audit is essentially complete and because the employee is the only one with an
intimate knowledge of the case, the agency designee might determine, after
consideting all relevant circumstances, that it is in the Government’s interest for the
employee to complete the audit, which is subject to additional levels of review.

(e) Disqualification. Unless the employee is authorized to participate in the matter
under paragraph (d) of this section, an employee shall not participate in a particular
matter involving specific parties when he or the agency designee has concluded, in
accordance with paragraph (a) or (c) of this section, that the financial interest of a
member of the employee’s household, or the role of a person with whom he has a
covered relationship, is likely to raise a question in the mind of a reasonable person
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about his impartiality. Disqualification is accomplished by not participating in the
matter. .

(1) Notification. An employee who becomes aware of the need to disqualify himself
from participation in a particular matter involving specific parties to which he has
been assigned should notify the person responsible for his assignment. An employee
who is responsible for his own assignment should take whatever steps are necessary
to ensure that he does not participate in the matter from which he is disqualified.
Appropriate oral or written notification of the einployee’s disqualification may be
made to coworkers by the employee or a supervisor to ensure that the employee is not
involved in a particular matter involving specific parties from which he is
disqualified.

(2) Documentation. An employee need not file a written disqualification statement
unless he is required by part 2634 of this chapter to file written evidence of
compliance with an ethics agreement with the Office of Government Ethics or is
specifically asked by an agency ethics official or the person responsible for his
assignment to file a written disqualification statement. However, an employee may
elect to create a record of his actions by providing written notice to a supervisor or
other appropriate official.

(f) Relevant considerations. An employee’s reputation for honesty and integrity is not
a relevant consideration for purposes of any determination required by this section.

§2635.508
Extraordinary payments from former employers.

(a) Disqualification requirement. Except as provided in paragraph (c) of this section,
an employee shall be disqualified for two years from participating in any particular
matter in which a former employer is a party or represents a party if he received an
extraordinary payment from that person prior to entering Government service. The
two-year period of disqualification begins to run on the date that the extraordinary
payment is received.

Example 1: Following his confirmation hearings and one month before his scheduled
swearing in, a nominee to the position of Assistant Secretary of a department
received an extraordinary payment from his employer. For one year and 11 months
after his swearing in, the Assistant Secretary may not participate in any particular
matter to which his former employer is a party.

Example 2. An employee received an extraordinary payment from her former
employer, a coal mine operator, prior to entering on duty with the Department of the
Interior. For two years thereafter, she may not participate in a determination
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regarding her former employer’s obligation to reclaim a particular mining site,
because her former employer is a party to the matter. However, she may help to draft
reclamation legislation affecting all coal mining operations because this legislation
does not involve any parties.

(b) Definitions. For purposes of this section, the following definitions shall apply:

(1) Extraordinary payment means any item, including cash or an investment interest,
with a value in excess of $10,000, which is paid:

(i) On the basis of a determination made after it became known to the former
employer that the individual was being considered for or had accepted a Government
position; and

(i) Other than pursuant to the former employer’s established compensation,
partnership, or benefits program. A compensation, partnership, or benefits program
will be deemed an established program ifit is contained in bylaws, a contract or other
written form, or if there is a history of similar payments made to others not entermg
into Federal service.

Example 1. The vice president of a small corporation is nominated to be an
ambassador. In recognition of his service to the corporation, the board of directors
votes to pay him $50,000 upon his confirmation in addition to the regular severance
payment provided for by the corporate bylaws. The regular severance payment is not
an extraordinary payment. The gratuitous payment of $50,000 is an extraordinary
payment, since the corporation had not made similar payments to other departing
officers.

(2) Former employer includes any person which the employee served as an officer,
director, trustee, general partner, agent, attorney, consultant, contractor or employee.

(c) Waiver of disqualification. The disqualification requirement of this section may be
waived based on a finding that the amount of the payment was not so substantial as
to cause a reasonable person to question the employee’s ability to act impartially in
a matter in which the former employer is or represents a party. The waiver shall be
in writing and may be given only by the head of the agency or, where the recipient
of the payment is the head of the agency, by the President or his designee. Waiver
authority may be delegated by agency heads to any person who has been delegated
authority to issue individual waivers under 18 U.S.C. 208(b) for the employee who is
the recipient of the extraordinary payment.



Subpart F .- Seeking Other Employment
§2635.601
Overview.

This subpart contains a disqualification requirement that applies to employees when
seeking employment with persons who otherwise would be affected by the
performance or nonperformance of the employees’ official duties. Specifically, it
addresses the reqmrement of 18 U.S.C. 208(a) that an employee disqualify himself
from participation in any particular matter that will have a direct and predictable
effect on the financial interests of a person “with-whom he is negotiating or has any
arrangement concerning prospechve employment.” Beyond this statutory
requirement, it also addresses the.-issues of ‘lack of impartiality that require
disqualification from particular matters affecting the financial interests of a
prospective employer when an employee’s actions in seeking employment fall short
of actual employment negotiations.

‘§2635 602
Applicability and related consxderatxons

To ensure that he does not violate 18 U.S.C. 208(a) or the principles of ethical
conduct contained in §2635.101(b), an employee who is seeking employment or who
has an arrangement concerning prospective employment shall comply with the
applicable disqualification requirements of §§2635.604 and 2635.606 if the employee’s
official duties would affect the financial interests of a prospective employer or of a
person with whom he has an arrangement concerning prospective employment.
Compliance with this subpart also will ensure that the employee does not violate
subpart D or E of this part.

Note: An employee who is seeking employment with a person whose financial
interests are not affected by the performance or nonperformance of his official duties
has no obligation under this subpart. An employee may, however, be subject to other
statutes which impose restrictions on employment contacts or discussions, such as 41
U.S.C. 423(b)(1), applicable to procurement officials, and 10 U.S.C. 2397a, apphcable
to certain employees of the Department of Defense.

(a) Related employment restrictions-(1) Outside employment while a Federal
employee. An employee who is cont.emplating outside employment to be undertaken
concurrently with his Federal employment must abide by any limitations applicable
to his outside activities under subparts G and H of this part. He must also comply
with any disqualification requirement that may be applicable under subpart D or E:
of this part as a result of his outside employment activities.
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(2) Post-employment restrictions. An employee who is contemplating employment to
be undertaken following the termination of his Federal employment should consult
an agency ethics official to obtain advice regarding any post-employment restrictions
that may be applicable. Regulations implementing the Governmentwide
post-employment statute, 18 U.S.C. 207, are contained in parts 2637 and 2641 of this
chapter. Employees are cautioned that they may be subject to additional statutory
restrictions on their post-employment activities, such as 41 U.S.C. 423(f) applicable
to procurement officials, 10 U.S.C. 2397b applicable to certain Department of Defense
personnel and special statutes applicable to certain retired officers.

(b) Interview trips and entertainment. Where a prospective employer' who is a
prohibited source as defined in §2635.203(d) offers to reimburse an employee’s travel
expenses, or provide other reasonable amenities incident to employment discussions,
the employee may accept such amenities in accordance with §2635.204(e)(3).

§2635.603
Definitions.
For purposes of this subpart:

(a) Employment means any form of non-Federal employment or business relationship
involving the provision of personal services by the employee, whether to be
undertaken at the same time as or subsequent to Federal employment. It includes
but is not limited to personal services as an officer, director, employee, agent,
attorney, consultant, contractor, general partner or trustee.

Example 1. An employee of the Bureau of Indian Affairs who has announced her
intention to retire is approached by tribal representatives concerning a possible
consulting contract with the tribe. The independent contractual relationship the tribe
wishes to negotiate is employment for purposes of this subpart.

Example 2: An employee of the Department of Health and Human Services is invited
to a méeting with officials of a nonprofit corporation to discuss the possibility of his
serving as a member of the corporation’s board of directors. Service, with or without
compensation, as a member of the board of directors constitutes employment for
purposes of this subpart.

(b) An employee is seeking employment once he has begun seeking employment
within the meaning of paragraph (b)(1J of this section and until he is no longer
seeking employment within the meaning of paragraph (b)(2) of this section.

(1) An employee has begun seeking employment if he has directly or indirectly:
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(i) Engaged in negotiations for émployment with any person. For these purposes, as
for 18 U.S.C. 208(a), the term negotiations means discussion or communication with
another person, or such person’s agent or intermediary, mutually conducted with a
view toward reaching an agreement regarding possible employment with that person.
The term is not limited to discussions of specific terms and conditions of employment
in a specific position;

(ii) Made an unsolicited communication to any person, or such person’s agent or
intermediary, regarding possible employment with that person. However, the
employee has not begun seeking employment if that communication was:

(A) For the sole purpose of requesting a job application; or -

(B) For the purpose of submitting a resume or other employment proposal to a person
affected by the performance or nonperformance of the employee’s duties only as part
of an industry or other discrete class. The employee will be considered to have begun
seeking employment upon receipt of any response indicating an interest in
employment discussions; or

(iii) Made a response other than rejection to an unsolicited communication from any
person, or such person’s agent or intermediary, regarding possible employment with
that person.

(2) An employee is no longer seeking employment when:

(i) The employee or the prospective employer rejects the possibility of employment
and all discussions of possible employment have terminated; or

(ii) Two months have transpired after the employee’s dispatch of an unsolicited
resume or employment proposal, provided the employee has received no indication of
interest in employment discussions from the prospective employer.

(3) For purposes of this deﬁnition, a response that defers discussions until the
foreseeable future does not constitute rejection of an unsolicited employment overture,
proposal, or resume nor rejection of a prospective employment possibility.

Example 1. An employee of the Health Care Financing Administration is
complimented on her work by an official of a State Health Department who asks her
to call if she is ever interested in leaving Federal service. The employee explains to
the State official that she is very happy with her job at HCFA and is not interested
in another job. She thanks him for his compliment regarding her work and adds that
shell remember his interest if she ever decides to leave the Government. The
employee has rejected the unsolicited employment overture and has not begun
seeking employment.
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Example 2: The employee in the preceding example responds by stating that she
cannot discuss future employment while she is working on a project affecting the
State’s health care funding but would like to discuss employment with the State
when the project is completed. Because the employee has merely deferred
employment discussions until the foreseeable future, she has begun seeking
employment with the State Health Department.

Example 3: An employee of the Defense Contract Audit Agency is auditing the
overhead accounts of an Army contractor. While at the contractor’s headquarters, the .
head of the contractor’s accounting division tells the employee that his division is
thinking about hiring another accountant and asks whether the employee might be
interested in leaving DCAA. The DCAA employee says he is interested in knowing
what kind of work would be involved. They discuss the duties of the position the
accounting division would like to fill and the DCAA employee’s qualifications for the
position. They do not discuss salary. The head of the division explains that he has not
yet received authorization to fill the particular position and will get back to the
employee when he obtains the necessary approval for additional staffing. The
employee and the contractor’s official have engaged in negotiations regarding possible
employment. The employee has begun seeking employment with the Army contractor.

Example 4: An employee of the Occupational Safety and Health Administration
helping to draft safety standards applicable to the textile industry has mailed his
resume to 25 textile manufacturers. He has not begun seeking employment with any
of the twenty-five. If he receives a response from one of the resume recipients
indicating an interest in employment discussions, the employee will have begun
seeking employment with the respondent at that time.

Example 5: A special Government employee of the Federal Deposit Insurance
Corporation is serving on an advisory committee formed for the purpose of reviewing
rules applicable to all member banks. She mails an unsolicited letter to a member
bank offering her services as a contract consultant. She has not begun seeking
employment with the bank until she receives some response indicating an interest
in discussing her employment proposal. A letter merely acknowledging receipt of the
proposal is not an indication of interest in employment discussions.

Example 6: A geologist employed by the U.S. Geological Survey has been working as
a member of a team preparing the Government’s case in an action brought by the
Government against six oil companies. The geologist sends her resume to an oil
company that is a named defendant i the action. The geologist has begun seeking
employment with that oil company and will be seeking employment for two months
from the date the resume was mailed. However, if she withdraws her application or
is notified within the two-month period that her resume has been rejected, she will
no longer be seeking employment with the oil company as of the date she makes such
withdrawal or receives such notification.
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(c) Prospective employer means' any person’ with' whom the employee is seeking
employment. Where contacts that constitute seeking employment are made by or with
an agent or other intermediary, the term prospective employer includes:

(1) A person who uses that agent or other intermediary for the purpose of seeking to
establish an employment relationship with the employee if the agent identifies the
prospective employer to the employee; and

(2) A person contacted by the employee’s agent or other intermediary for the purpose
of seeking to establish an employment relationship if the agent identifies the
prospective employer to the employee.

Example 1: An employee of the Federal Aviation Administration has overall
responsibility for airport safety inspections in a three-state area. She has retained an
employment search firm to help her find another job. The search firm has just
reported to the FAA employee that it ‘has given her resume to and had promising
discussions with two airport authorities within her jurisdiction. Even though the
employee has not personally had employment discussions with either, each airport
authority is her prospective employer. She began seeking employment with each upon
learning its identity and that it has been given her resume.

(d) Direct and predictable effect and particular matter have the respectwe meanings
set forth in §2635.402(b) (1) and (3).

§2635.604
Disqualification while seeking employment.

(a) Obligation to disqualify. Unless the employee’s partzcxpatlon is authorized in
accordance with §2635.605, the employee shall not participate in a particular matter
that, to his knowledge, has a direct and predictable effect on the financial interests
of a prospective employer with whom he is seeking employment within the meaning
of §2635.603(b). Disqualification is accomplished by not participating in the particular
matter.

(b) Notification. An employee who becomes aware of the need to disqualify himself
from participation in a particular matter to which he has been assigned should notify
the person responsible for his assignment. An employee who is responsible for his
own assignment should take whatever steps are necessary to ensure that he does not
participate in the matter from which he is disqualified. Appropriate oral or written
notification of the employee’s disqualificdtion may be made to coworkers by the
employee or a supervisor to ensure that the employee is not involved in a matter from
which he is disqualified.
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(c) Documentation. An employee need not file a written disqualification statement
unless he is required by part 2634 of this chapter to file written evidence of
compliance with an ethics agreement with the Office of Government Ethics or is
specifically asked by an agency ethics official or the person responsible for his
assignment to file a written disqualification statement. However, an employee may
elect to create a record of his actions by providing written notice to a supervisor or
other appropriate official.

- Example 1: An employee of the Department of Veterans Affairs is participating in the
audit of a contract for laboratory support services. Before sending his resume to a lab
which is a subcontractor under the VA contract, the employee should disqualify
himself from participation in the audit. Since he cannot withdraw from participation
in the contract audit without the approval of his supervisor, he should disclose his
intentions to his supervisor in order that appropriate adjustments in his work
assignments can be made.

Example 2: An employee of the Food and Drug Administration is contacted in writing
by a pharmaceutical company concerning possible employment with the company. The
employee is involved in testing a drug for which the company is seeking FDA
approval. Before making a response that is not a rejection, the employee should
disqualify himself from further participation in the testing. Where he has authority
to ask his colleague to assume his testing responsibilities, he may accomplish his
disqualification by transferring the work to that coworker. However, to ensure that
his colleague and others with whom he had been working on the recommendations
do not seek his advice regarding testing or otherwise involve him in the matter, it
may be necessary for him to advise those individuals of his disqualification.

Example 3: The General Counsel of a regulatory agency wishes to engage in
discussions regarding possible employment as corporate counsel of a regulated entity.
Matters directly affecting the financial interests of the regulated entity are pending
within the Office of General Counsel, but the General Counsel will not be called upon
to act in any such matter because signature authority for that particular class of
matters has been delegated to an Assistant General Counsel. Because the General
Counsel is responsible for assigning work within the Office of General Counsel, he
can in fact accomplish his disqualification by simply avoiding any involvement in
matters affecting the regulated entity. However, because it is likely to be assumed
by others that the General Counsel is involved in all matters within the cognizance
of the Office of General Counsel, he would be wise to file a written disqualification
statement with the Commissioners of the regulatory agency and provide his
subordinates with written notification of his disqualification, or he may be specifically
asked by an agency ethics official or the Commissioners to file a written
disqualification statement.
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. Example 4: A scientist is empldyed by the N ational Science Foundation as a special -

Government employee to serve on a panel that reviews grant applications to fund
research relating to deterioration of the ozone layer. She is discussing possible
"employment as & member of the faculty of a university that several years earlier
received an NSF grant to study the effect of fluorocarbons, but has no grant
application pending. As long as the university does not submit a new application for
the panel’s review, the employee would not have to take any action to effect
disqualification.

(d) Agency determination of substantial conflict. Where the agency determines that
the employee’s action in seeking employment with a particular person will require his
disqualification from matters so central or critical to the performance of his official
duties that the employee’s ability to perform the duties of his position would be
materially impaired, the agency may allow the employee to take annual leave or leave
without pay while seeking employment, or may take other appropriate administrative
action.

§2635.605
Waiver or authorization permitting participation while seeking employment.

(a) Waiver. Where, as defined in §2635.603(b)(1)(i), an employee is engaged in
discussions that constitute employment negotiations for purposes of 18 U.S.C. 208(a),
the employee may participate in a particular matter that has a direct and predictable
effect on the financial interests of a prospective employer only after receiving a
written waiver issued under the authority of 18 U.S.C. 208(bX1) or (bX3). These
waivers are described in §2635.402(d).

Example 1: An employee of the Department of Agriculture has had two telephone
conversations with an orange grower regarding possible employment. They have
discussed the employee’s qualifications for a particular position with the grower, but
have not yet discussed salary or other specific terms of employment. The employee
is negotiating for employment within the meaning of 18 U.S.C. 208(a) and
§2635.603(b)(1)i). In the absence of a written waiver issued under 18 U.S.C.
208(b)(1); she may not take official action on a complaint filed by a competitor
alleging that the grower has shipped oranges in violation of applicable quotas.

(b) Authorization by agency designee. Where an employee is seeking employment
within the meaning of §2635.603(b)(1) (ii) or (iii), a reasonable person would be likely
to question his impartiality if he were to participate in a particular matter that has
a direct and predictable effect on the financial interests of any such prospective
employer. The employee may participate in such matters only where the agency
designee has authorized his participation in accordance with the standards set forth
in §2635.502(d).
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Example 1: Within the past month, an employee of the Education Department mailed
her resume to a university. She is thus seeking employment with the university
within the meaning of §2635.603(b)(1)(ii) even though she has received no reply. In
the absence of specific authorization by the agency designee in accordance with
§2635.502(d), she may not participate in an assignment to review a grant application
submitted by the university.

§2635.606

Disqualification based on an arrangement concerning p‘rospective'
employment or otherwise after negotiations.

(a) Employment or arrangement concerning employment. An employee shall be
disqualified from taking official action in a particular matter that has a direct and
predictable effect on the financial interests of the person by whom he is employed or
with whom he has an arrangement concerning future employment, unless authorized
to participate in the matter by a written waiver issued under the authority of 18
U.S.C. 208 (b)(1) or (b)(3). These waivers are described in §2635.402(d).

Example 1: A military officer has accepted a job with a defense contractor to begin
in six months, after his retirement from military service. During the period that he
remains with the Government, the officer may not participate in the administration
of a contract with that particular defense contractor unless he has received a written
waiver under the authority of 18 U.S.C. 208(b)}1).

Example 2: An accountant has just been offered a job with the Comptroller of the
Currency which involves a two-year limited appointment. Her private employer, a
large corporation, believes the job will enhance her skills and has agreed to give her
a two-year unpaid leave of absence at the end of which she has agreed to return to
work for the corporation. During the two-year period she is to be a COC employee,
the accountant will have an arrangement concerning future employment with the
corporation that will require her disqualification from participation in any particular
matter that will have a direct and predictable effect on the corporation’s financial
interests.

(b) Offer rejected or not made. The agency designee for the purpose of §2635.502(c)
may, in an appropriate case, determine that an employee not covered by the
preceding paragraph who has sought but is no longer seeking employment
nevertheless shall be subject to a period of disqualification upon the conclusion of
employment negotiations. Any such determination shall be based on a consideration
of all the relevant factors, including those listed in §2635.502(d), and a determination
that the concern that a reasonable person may question the integrity of the agency’s
decisionmaking process outweighs the Government’s interest in the employee’s
participation in the particular matter.
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Example 1: An employee of the Securities and Exchange Commission was relieved of
responsibility for an investigation of a broker-dealer while seeking employment with
the law firm representing the broker-dealer in that matter. The firm did not offer her
the partnership position she sought. Even though she.is no longer seeking
employment with the firm, she may continue to be disqualified from participating in
the investigation based on a determination by the agency designee that the concern
that a reasonable person might question whether, in view of the history of the
employment negotiations, she could act impartially in the matter outweighs the
Government's interest in her participation.

Subpart G -- Misuse of Position

§2636.701

Overview.

This subpart contains provisions relating to the proper use of official time and

authority, and of information and resources to which an employee has access because
of his Federal employment. This subpart sets forth standards relating to:

(a) Use of public office for private gain;

(b) Use of nonpublic information;

(c) Use of Government property; and

(d) Use of official time.

§2635.702

Use of public office for private gain.

An employee shall not use his public office for his own private gain, for the
endorsement of any product, service or enterprise, or for the private gain of friends,
relatives, or persons with whom the employee is affiliated in a nongovernmental
capacity, including nonprofit organizations of which the employee is an officer or
member, and persons with whom the employee has or seeks employment or business
relations. The specific prohibitions set forth in paragraphs (a) through (d) of this
section apply this general standard, but are not intended to be exclusive or to limit
the application of this section.

(a) Inducement or coercion of benefits. An employee shall not use or permit the use
of his Government position or title or any authority associated with his public office
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in a manner that is intended to coerce or induce another person, including a
subordinate, to provide any benefit, financial or otherwise, to himself or to friends,
relatives, or persons with whom the employee is affiliated in a nongovernmental
capacity. '

Example 1: Offering to pursue a relative’s consumer complaint over a household
appliance, an employee of the Securities and Exchange Commission called the general
counsel of the manufacturer and, in the course of discussing the problem, stated that
he worked at the SEC and was responsible for reviewing the company’s filings. The
employee violated the prohibition against use of public office for private gain by
invoking his official authority in an attempt to influence action to benefit his relative.

Example 2: An employee of the Department of Commerce was asked by a friend to
determine why his firm'’s export license had not yet been granted by another office
within the Department of Commerce. At a department-level staff meeting, the
employee raised as a matter for official inquiry the delay in approval of the particular
license and asked that the particular license be expedited. The official used her public
office in an attempt to benefit her friend and, in acting as her friend’s agent for the
purpose of pursuing the export license with the Department of Commerce, may also
have violated 18 U.S.C. 205. '

(b) Appearance of governmental sanction. Except as otherwise provided in thi: part,
an employee shall not use or permit the use of his Government position or title or any
authority associated with his public office in a manner that could reasonably be
construed to imply that his agency or the Government sanctions or endorses his
personal activities or those of another. When teaching, speaking, or writing in a
personal capacity, he may refer to his official title or position only as permitted by
§2635.807(b). He may sign a letter of recommendation using his official title only in
response to a request for an employment recommendation or character reference
based upon personal knowledge of the ability or character of an individual with whom
he has dealt in the course of Federal employment or whom he is recommending for
Federal employment.

Example 1: An employee of the Department of the Treasury who is asked to provide
a letter of recommendation for a former subordinate on his staff may provide the
recommendation using official stationery and may sign the letter using his official
title. If, however, the request is for the recommendation of a personal friend with
whom he has not dealt in the Government, the employee should not use official
stationery or sign the letter of recommendation using his official title, unless the
recommendation is for Federal employment. In writing the letter of recommendation
for his personal friend, it may be appropriate for the employee to refer to his official
position in the body of the letter.
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(¢) Endorsements. An employeé shall not use or ‘permit the use of his Government
position or title or any authority associated with his public office to endorse any
product, service or enterprise except.:.

(1) In furtherance of statutory authority to promote products, services or enterprises;
or

(2) As a result of documentation of compliance with agency requirements or standards
or as the result of recognition for achievement given under an agency program of
recognition for accomplishment in support of the agency’s mission. :

Example 1: A Commissioner of the Consumer Product Safety Commission may not
appear in a television commercial in which she endorses an electrical appliance .
produced by her former employer, stating that it has been found by the CPSC to be
safe for residential use.

Example 2: A Foreign Commercial Service officer from the Department of Commerce
is asked by a United States telecommunications company to meet with
representatives of the Government of Spain, which is in the process of procuring
telecommunications services and equipment. The company is bidding against five
European companies and the statutory mission of the Department of Commerce
includes assisting the export activities of U.S. companies. As part of his official
duties, the Foreign Commercial Service officer may meet with Spanish officials and
explain the advantages of procurement from the United States company.

Example 3: The Administrator of the Environmental Protection Agency may sign a
letter to an oil company indicating that its refining operations are in compliance with
Federal air quality standards even though he knows that the company has routinely
displayed letters of this type in television commercials portraying it as a “trustee of
the environment for future generations.”

Example 4: An Assistant Attorney General may not use his official title or refer to his
Government position in a book jacket endorsement of a novel about organized crime
written by an author whose work he admires. Nor may he do so in a book review
published in a newspaper.

(d) Performance of official duties aﬁ'ectmg a pnvate interest. To ensure that the
performance of his official duties does not give rise to an appearance of use of public
office for private gain or of giving preferential treatment, an employee whose duties
would affect the financial interests of a friend, relative or person with whom he is
affiliated in a nongovernmental capacity shall comply with any applicable
requirements of §2635.502.- .
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(e) Use of terms of address and ranks. Nothing in this section prohibits an employee
who is ordinarily addressed using a general term of address, such as “The
Honorable”, or a rank, such as a military or ambassadorial rank, from using that
term of address or rank in connection with a personal activity.

§2635.703
Use of nonpublic information.

(a) Prohibition. An employee shall not engage in a financial transaction using
nonpublic information, nor allow the improper use of nonpublic information to further
his own private interest or that of another, whether through advice or
recommendation, or by knowing unauthorized disclosure.

(b) Definition of nonpublic information. For purposes of this section, nonpublic
information is information that the employee gains by reason of Federal employment
and that he knows or reasonably should know has not been made available to the
general public. It includes information that he knows or reasonably should know:

(1)-Is routinely exempt from disclosure under 5 U.S.C. 552 or otherwise protected
from disclosure by statute, Executive order or regulation;

(2) Is designated as confidential by an agency; or

(3) Has not actually been disseminated to the general public and is not authorized to
be made available to the public on request.

Example 1: A Navy employee learns in the course of her duties that a small

corporation will be awarded a Navy contract for electrical test equipment. She may

not take any action to purchase stock in the corporation or its suppliers and she may

not advise friends or relatives to do so until after public announcement of the award. .
Such actions could violate Federal securities statutes as well as this section.

Example 2: A General Services Administration employee involved in evaluating
proposals for a construction contract cannot disclose the terms of a competing
proposal to a friend employed by a company bidding on the work. Prior to award of
the contract, bid or proposal information is nonpublic information specifically
protected by 41 U.S.C. 423. '

Example 3: An employee is a member of a source selection team assigned to review
the proposals submitted by several companies in response to an Army solicitation for
spare parts. As a member of the evaluation team, the employee has access to
proprietary information regarding the production methods of Alpha Corporation, one
of the competitors. He may not use that information to assist Beta Company in
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drafting a proposal to compete for.a Navy spare parts contract. The Federal
Acquisition Regulation in 48 CFR parts 3, 14 and 15 restricts the release of
information related to procurements and other contractor information that must be
protected under 18 U.S.C. 1905 and 41 U.S.C. 423.

Example 4: An employee of the Nuclear Regulatory Commission inadvertently
includes a document that is exempt from disclosure with a group of documents
released in response to a Freedom of Information Act request. Regardless of whether
the document is used improperly, the employee’s disclosure does not violate this
section because it was not a knowing unauthorized disclosure made for the purpose
of furthering a pnvate interest.

Example 5: An employee of the Army Corps of Engineers is actively involved in the
activities of an organization whose goals relate to protection of the environment. The
employee may not, other than as permitted by agency procedures, give the
organization or a newspaper reporter nonpublic information about long-range plans
to build a particular dam.

§2635.704
Use of Government property.

(a) Standard. An employee has a duty to protect and conserve Government property
and shall not use such property, or allow its use, for other than authorized purposes.

- (b) Definitions. For purposes of this section:

(1) Government property includes any form of real or personal property in which the
Government has an ownership, leasehold, or other property interest as well as any
right or other intangible interest that is purchased with Government funds, including
the services of contractor personnel. The term includes office supplies, telephone and
other telecommunications equipment and services, the Government mails, automated
data processing capabilities, printing and reproduction facilities, Government records,
and Government vehicles.

(2) Authorized purposes are those purposes for which Government property is made
available to members of the pubhc or those purposes authorized in accordance with
law or regulation.

Example 1: Under regulations of the General Services Administration at 41 CFR
201-21.601, an employee may make a personal long distance call charged to her
personal calling card.
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Example 2: An employee of the Commodity Futures Trading Commission whose office
computer gives him access to a commercial service providing information for investors
may not use that service for personal investment research.

Example 3: In accordance with chapter 252 of the Federal Personnel Manual, an
attorney employed by the Department of Justice may be permitted to use her office
word processor and agency photocopy equipment to prepare a paper to be presented
at a conference sponsored by a professional association of which she is a member.

§2635.705
Use of official time.

(a) Use of an employee’s own time. Unless authorized in accordance with law or
regulations to use such time for other purposes, an employee shall use official time
in an honest effort to perform official duties. An employee not under a leave system,
including a Presidential appointee exempted under 5 U.S.C. 6301(2), has an
obligation to expend an honest effort and a reasonable proportion of his time in the
performance of official duties.

Example 1: An employee of the Social Security Administration may use official time
to engage in certain representational activities on behalf of the employee union of
which she is a member. Under 5§ U.S.C. 7131, this is a j.oper use of her official time
even though it does not involve performance of her assigned duties as a disability
claims examiner.

Example 2: A pharmacist employed by the Department of Veterans Affairs has been
granted excused absence to participate as a speaker in a conference on drug abuse
sponsored by the professional association to which he belongs. Although excused
absence granted by an agency in accordance with guidance in chapter 630 of the
Federal Personnel Manual allows an employee to be absent from his official duties
without charge to his annual leave account, such absence is not on official time.

(b) Use’of a subordinate’s time. An employee shall not encourage, direct, coerce, or
request a subordinate to use official time to perform activities other than those
required in the performance of official duties or authorized in accordance with law or
regulation.

Example 1: An employee of the Department of Housing and Urban Development may
not ask his secretary to type his personal correspondence during duty hours. Further,
directing or coercing a subordinate to perform such activities during nonduty hours
constitutes an improper use of public office for private gain in violation of
§2635.702(a). Where the arrangement is entirely voluntary and appropriate
compensation is paid, the secretary may type the correspondence at home on her own
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time. Where the compensation is not adequate, however, the arrangement would
involve a gift to the superior in violation of the standards in subpart C of this part.

Subpart H -- Qutside Activities
§2635.801
Overview.

(a) This subpart contains provisions relating to outside employment, outside activities
and personal financial obligations of employees that are in addition to the principles
and standards set forth in other subparts of this part. Several of these provisions
apply to uncompensated as well as to compensated outside activities.

(b) An employee who wishes to engage in outside employment or other outside
activities must comply with all relevant provisions of this subpart, including, when
applicable:

(1) The prohibition on outside employment or any other outside activity that conflicts
with the employee’s official duties;

(2) Any agency-specific requirement for prior approval of outside employment or
activities; -

(3) The limitations on receipt of outside earned income by certain Presidential
appointees and other noncareer employees;

(4) The limitations on paid and unpaid service as an expert witness;

(5) The limitations on participation in professional organizations;

(6) The limitations on paid and unpaid teaching, speaking, and writing; and

(7) The limitations on fundraising activities.

(c) Outside employment and other outside activities of an employee must also comply
with applicable provisions set forth in other subparts of this part and in supplemental
agency regulations. These include the principle that an employee shall endeavor to
avoid actions creating an appearance of violating any of the ethical standards in this
part and the prohibition against use of official position for an employee's private gain
or for the private gain of any person with whom he has employment or business
relations or is otherwise affiliated in a nongovernmental capacity.
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(d) In addition to the provisions of this and other subparts of this part, an employee
who wishes to engage in outside employment or other outside activities must comply
with applicable statutes and regulations. Relevant provisions of law, many of which
are listed in subpart I of this part, may include:

(1) 18 U.S.C. 201(b), which prohibits a public official from seeking, accepting or
agreeing to receive or accept anything of value in return for being influenced in the
performance of an official act or for being induced to take or omit to take any action
in violation of his official duty; -

(2) 18 U.S.C. 201(c), which prohibits a public official, otherwise than as provided by
law for the proper discharge of official duty, from seeking, accepting, or agreeing to
receive or accept anything of value for or because of any official act;

(3)18 U.S.C. 203(a), which prohibits an employee from seeking, accepting, or agreeing
to receive or accept compensation for any representational services, rendered
personally or by another, in relation to any particular matter in which the United
States is a party or has a direct and substantial interest, before any department,
agency, or other specified entity. This statute contains several exceptions, as well as
standards for special Government employees that limit the scope of the restriction;

(4) 18 U.S.C. 205, which prohibits an employee, whether or not for compensation,
from acting as agent or attorney for anyone in = claim against the United States or
from acting as agent or attorney for anyone, before any department, agency, or other
specified entity, in any particular matter in which the United States is a party or has
a direct and substantial interest. It also prohibits receipt of any gratuity, or any
share of or interest in a claim against the United States, in consideration for
assisting in the prosecution of such claim. This statute contains several exceptions,
as well as standards for special Government employees that limit the scope of the
restrictions; :

(5) 18 U.S.C. 209, which prohibits an employee, other than a special Government
employee, from receiving any salary or any contribution to or supplementation of
salary from any source other than the United States as compensation for services as
a Government employee. The statute contains several exceptions that limit its
applicability;

(6) The Emoluments Clause of the United States Constitution, article I, section 9,
“clause 8, which prohibits anyone holding an office of profit or trust under the United
States from accepting any gift, office, title or emolument, including salary or
compensation, from any foreign government except as authorized by Congress. In
addition, 18 U.S.C. 219 generally prohibits any public official from being or acting as
an agent of a foreign principal, including a foreign government, corporation or person,
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if the employee would be required to register as a foreign agent under 22 U.S.C. 611
et seq.;

(7) The Hatch Act, 5§ U.S.C. 7321 through 7328, which prohibits most employees from
engaging in certain partisan political activities and prohibits all employees from
interfering with e_lect:ions and conducting political activities in the Federal workplace;

(8) The honorarium prohibition, 5 U.S.C. App. (Ethics in Government Act of 1978),
which prohibits an employee, other than a special Government employee, from

receiving any compensation for an appearance, speech or article. Implementing
regulations are contained in §§2636.201 through 2636.205 of this chapter; and

(9) The limitations on outside employment, 5 U.S.C. App. (Ethics in Government Act
of 1978), which prohibit a covered noncareer employee’s receipt of compensation for
specified activities and provide that he shall not allow his name to be used by any
firm or other entity which provides professional services involving. a fiduciary
relationship. Implementing regulations are contained in §§2636.305 through 2636.307
of this chapter.

§2635.802
Conflicting outside employment and activities.

An employee shall not engage in outside employment or any other outside activity
that conflicts with his official duties. An activity conflicts with an employee’s official
duties:

(a) If it is prohibited by statute or by an agency supplemental regulation; or

(b) If, under the standards set forth in §§2635.402 and 2635.502, it would require the
employee’s disqualification from matters so central or critical to the performance of
his official duties that the employee’s ability to perform the duties of his position
would be materially impaired.

Employees are cautioned that even though an outside activity may not be prohibited
under this section, it may violate other principles or standards set forth in this part
or require the employee to disqualify himself from participation in certain particular
matters under either subpart D or subpart E of this part.

Example 1: An employee of the Environmental Protection Agency has just been
promoted. His principal dutyin his new position is to write regulations relating to the
disposal of hazardous waste. The employee may not continue to serve as president of
a nonprofit environmental organization that routinely submits comments on such
regulations. His service as an officer would require his disqualification from duties
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critical to the performance of his official duties on a basis so frequent as to materially
impair his ability to perform the duties of his position.

Example 2: An employee of the Occupational Safety and Health Administration who
was and is expected again to be instrumental in formulating new OSHA safety
standards applicable to manufacturers that use chemical solvents has been offered
a-consulting contract to provide advice to an affected company in restructuring its
manufacturing operations to comply with the OSHA standards. The employee should
not enter into the consulting arrangement even though he is not currently working
on OSHA standards affecting this industry and his consulting contract can be
expected to be completed before he again works on such standards. Even though the
consulting arrangement would not be a conflicting activity within the meaning of
§2635.802, it would create an appearance that the employee had used his official
position to obtain the compensated outside business opportunity and it would create
the further appearance of using his public office for the private gain of the
manufacturer.

§2635.803
Prior approval for outside employment and activities.

When required by agency supplemental regulation, an employee shall obtain prior
approval before engaging in outside employment or activities. Where it is determined
to be necessary or desirable for the purpose of administering its ethics program, an
agency shall, by supplemental regulation, require employees or any category of
employees to obtain prior approval before engaging in specific types of outside
activities, including outside employment.

Note: Any requirement for prior approval of employment or activities contained in
any agency regulation, instruction, or other issuance in effect prior to the effective
date of this part shall constitute a requirement for prior approval for purposes of this
section for one year after the effective date of this part or until issuance of an agency
supplemental regulation, whichever occurs first.

§2635.804

Outside earned income limitations applicable to certain Presidential
appointees and other noncareer employees.

(a) Presidential appointees to full-time noncareer positions. A Presidential appointee
to a full-time noncareer position shall not receive any outside earned income for
outside employment, or for any other outside activity, performed during that
Presidential appointment. This limitation does not apply to any outside earned
income received for outside employment, or for any other outside activity, carried out
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in satisfaction of the employee’s obligation under a contract entered into prior to April
12, 1989

(b) Covered noncareer employees. Covered noncareer employees, as defined in
§2636.303(a) of this chapter, may not, in any calendar year, receive outside earned
income attributable to that calendar year which exceeds 15 percent of the annual rate
of basic pay for level II of the Executive Schedule under 5 U.S.C. 56313, as in effect
on January 1 of such calendar year. Employees should consult the regulations
implementing this limitation, which are contained in §§2636.301 through 2636. 304
of this chapter.

Note: In addition to the 15 percent limitation on outside earned income, covered
noncareer employees are prohibited from receiving any compensation for: practicing
a profession which involves a fiduciary relationship; affiliating with or being
employed by a firm or other entity which provides professional services involving a
fiduciary relationship; serving as an officer or member of the board of any association,
corporation or other entity; or teaching without prior approval. Implementing
regulations are contained in §§2636.305 through 2636.307 of this chapter.

(c) Definitions. For purposes of this section:

(1) Outside earned income has the meaning set forth in §2636 303(b) of this chapter,
except that §2636.303(b)(8) shall not apply.

(2) Presidential appointee to a full-time noncareer position means any employee who
is appointed by the President to a full-time position described in 5 U.S.C. 5312
through 5317 or to a position that, by statute or as a matter of practice, is filled by
Presidential appointment, other than:

(i) A position filled under the authority of 3 U.S.C. 105 or 3 U.S.C. 107(a) for which
the rate of basic pay is less than that for GS-9, step 1 of the General Schedule;

(ii) A position, within a White House operating unit, that is designated as not
normally subject to change as a result of a Presidential transition;

(ii1) A position within the uniformed services; or

(iv) A position in which a memﬁer of the foreign service is serving that does' not
require advice and consent of the Senate.

Example 1: A career Department of Justice employee who is detailed to a

policy-making position in the White House Office that is ordinarily filled by a
noncareer employee is not a Presidential appointee to a full-time noncareer position.
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Example 2: A Department of Energy employee appointed under §213.3301 of this title
to a Schedule C position is appointed by the agency and, thus, is not a Presidential
appointee to a full-time noncareer position.

§2635.805
Service as an expert witness.

(a) Restriction. An employee shall not serve, other than on behalf of the United
States, as an expert witness, with or without compensation, in any proceeding before
a court or agency of the United States in which the United States is a party or has
a direct and substantial interest, unless the employee’s participation is authorized by
the agency under paragraph (c) of this section. Except as provided in paragraph (b)
of this section, this restriction shall apply to a special Government employee only if
he has participated as an employee or special Government employee in the particular
proceeding or in the particular matter that is the subject of the proceeding.

(b) Additional restriction applicable to certain special Government employees. (1) In
addition to the restriction described in paragraph (a) of this section, a special
Government employee described in paragraph (b)(2) of this section shall not serve,
other than on behalf of the United States, as an expert witness, with or without
compensation, in any proceeding before a court or agency of the United States in
which his employing ag2ncy is a party or has a direct and substantial interest, unless
the employee’s participation is authorized by the agency under paragraph (c) of this
section.

(2) The restriction in paragraph (bX1) of this section shall apply to a special
Government employee who:

(i) Is appointed by the President;
(1) Serves on a commission established by statute; or

(ii1) Has served or is expected to serve for more than 60 days in a period of 365
consecutive days.

(c) Authorization to serve as an expert witness. Provided that the employee’s
testimony will not result in compensation for an appearance in violation of §2636.201
of this chapter or violate any of the principles or standards set forth in this part,
authorization to provide expert witness service otherwise prohibited by paragraphs
(a) and (b) of this section may be given by the designated agency ethics official of the
agency in which the employee serves when:



(1) After consultation with the agency representing the Government in the proceeding
or, if the Government is not a party, with the Department of Justice and the agency
with the most direct and substantial interest in the matter, the designated agency
ethics official determines that the employee’s service as an expert witness is in the
interest of the Government; or

(2) The designated agency ethics official determines that the subject matter of the
testimony does not relate to the employee’s official duties within the meaning of
§2635.807(a)2)(i).

(d) Nothing in this section prohibits an employee from serving as a fact witness when
subpoenaed by an appropriate authority:

$2635.806

Participation in professional associations. [Reserved)
§2635.807

Teaching, speaking and writing.

(a) Compensation for teaching, speaking or writing. Except as permitted by
paragraph (a)(3) of this section, an employee, including a special Government
employee, shall not receive compensation from any source other than the Government
for teaching, speaking or writing that relates to the employee’s official duties.

(1) Relationship to other limitations on receipt of compensation. The compensation
prohibition contained in this section is in addition to any other lumtatlon on recelpt
of compensation set forth in this chapter, including:

(1) The honorarium prohibition on receipt of compensation for an appearance, speech
or article, which is implemented in §§2636.201 through 2636.205 of this chapter;

(ii) The requirement contained in §2636.307 of this chapter that covered noncareer
employees obtain advance authorization before engaging in teaching for
compensation; and

(iii) The prohibitions and liinitations in §2635.804 and in §2636.304 of this chapter
on receipt of outside earned income applicable to certain Presidential appointees and
to other covered noncareer employees.

Example 1. A personnel specialist employed by the Department of Labor has been
asked by the publisher of a magazine to write an article on his hobby of collecting
arrowheads. Even though the subject matter is unrelated to his official duties, he may
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not accept the publisher’s offer of $200 for the article. Because the compensation
offered is for an article, its receipt would violate the honorarium prohibition contained
1in §§2636.201 through 2636.205 of this chapter.

(2) Definitions. For purposes of this paragraph:
(i) Teaching, speaking or writing relates to the employee’s official duties if:
(A) The activity is undertaken as part of the employee’s official duties;

(B) The circumstances indicate that the invitation to engage in the activity was
extended to the employee primarily because of his official position rather than his
expertise on the particular subject matter;

(C) The invitation to engage in the activity or the offer of compensation for the
activity was extended to the employee, directly or indirectly, by a person who has
interests that may be affected substantially by performance or nonperformance of the
employee’s official duties;

(D) The information conveyed through the activity draws substantially on ideas or
official data that are nonpublic information as defined in §2635.703(b); or

(E) Except as provided in paragraph (a}2)XiXE)(4) of this section, the subject of the
activity deals in significant part with:

(1) Any matter to which the employee presently is assigned or to which the employee
had been assigned during the previous one-year period;

(2) Any ongoing or announced policy, program or operation of the agency; or

(3) In the case of a noncareer employee as defined in §2636.303(a) of this chapter, the
general subject matter area, industry, or economic sector primarily affected by the
programs and operations of his agency.

(4) The restrictions in paragraphs (a)}(2)(i)E) (2) and (3) of this section do not apply
to a special Government employee. The restriction in paragraph (a)(2)i)(E)(1) of this
section applies only during the current appointment of a special Government
employee; except that if the special Government employee has not served or is not
expected to serve for more than 60 days during the first year or any subsequent one
year period of that appointment, the restriction applies only to particular matters
involving specific parties in which the special Government employee has participated
or is participating personally and substantially.

-68-



Note: Section 2635.807(a)2)(i)E) does not preclude an employee, other than a covered
noncareer employee, from receiving compensation for teaching, speaking or writing
on a subject within the employee’s dxsmphne or inherent area of expertise based on
his educatmnal background or experience even though the teaching, speaking or
writing deals generally with a subject within the agency’s areas of responsibility.

Example 1: The Director of the Division of Enforcement at the Commodity Futures
Trading Commission has a keen interest in stamp collecting and has spent years
developing his own collection as well as studymg the field generally. He is asked by
an mtematlonal society of philatelists to give a series of four lectures on how to
assess the value of American stamps. Because the subject does not relate to his
official duties, the Director may accept compensation for the lecture series. He could
not, however, accept a similar invitation from a commodities broker.

Example 2: A scientist at the National Institutes of Health, whose principal area of
Government research is the molecular basis of the development of cancer, could not
be compensated for writing a book which focuses specifically on the research she
conducts in her posmon at NIH, and thus, relates to her official duties. However, the
scientist could receive compensation for writing or editing a textbook on the
treatment of all cancers, provided that the book does not focus on recent research at
NIH, but rather conveys scientific knowledge gleaned from the scientific community
as a whole. The book might include a chapter, among many other chapters, which
discusses the molecular basis of cancer development. Additionally, the book could
contain brief discussions of recent developments in cancer treatment, even though
some of those developments are derived from NIH research, as long as it is available
to the public. |

Example 3: On his own time, a National Highway Traffic Safety Administration
employee prepared a consumer’s guide to purchasing a safe automobile that focuses
on automobile crash worthiness statistics gathered and made public by NHTSA. He
may not receive royalties or any other form of compensation for the guide. The guide
deals in significant part with the programs or operations of NHTSA and, therefore,
relates to the employee’s official duties. On the other hand, the employee could
receive royalties from the sale of a consumer’s guide to values in used automobiles
even though it contains a brief, incidental discussion of automobile safety standards
developed by NHTSA.

Example 4: An employee of the Securities and Exchange Commission may not receive
compensation for a book which focuses specifically on the regulation of the securities
industry in the United States, since that subject concerns the regulatory programs
or operations of the SEC. The employee may, however, write a book about the
advantages of investing in various types of securities as long as the book contains
only an incidental discussion of any program or operation of the SEC.
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Example 5: An employee of the Department of Commerce who works in the
Department’s employee relations office is an acknowledged expert in the field of
Federal employee labor relations, and participates in Department negotiations with
employee unions. The employee may receive compensation from a private training
institute for a series of lectures which describe the decisions of the Federal Labor
Relations Authority concerning unfair labor practices, provided that her lectures do
not contain any significant discussion of labor relations cases handled at the
Department of Commerce, or the Department’s labor relations policies. Federal Labor
Relations Authority decisions concerning Federal employee unfair labor practices are
not a specific program or operation of the Department of Commerce and thus do not
relate to the employee’s official duties. However, an employee of the FLRA could not
give the same presentations for compensation.

Example 6: A program analyst employed at the Environmental Protection Agency
may receive royalties and other compensation for a book about the history of the
environmental movement in the United States even though it contains brief
references to the creation and responsibilities of the EPA. A covered noncareer
employee of the EPA, however, could not receive compensation for writing the same
book because it deals with the general subject matter area affected by EPA programs
and operations. Neither employee could receive compensation for writing a book that
focuses on specific EPA regulations or otherwise on its programs and operations.

Example 7: An attorney in private practice has been given a one year appointment
as a special Government employee to serve on an advisory committee convened for
the purpose of surveying and recommending modification of procurement regulations
that deter small businesses from competing for Government contracts. Because his
service under that appointment is not expected to exceed 60 days, the attorney may
accept compensation for an article about the anticompetitive effects of certain
regulatory certification requirements even though those regulations are being
reviewed by the advisory committee. The regulations which are the focus of the
advisory committee deliberations are not a particular matter involving specific
parties. Because the information is nonpublic, he could not, however, accept
compensation for an article which recounts advisory committee deliberations that
took placé in a meeting closed to the public in order to discuss proprietary
information provided by a small business.

Example 8: A biologist who is an expert in marine life is employed for more than 60
. days in a year as a special Government employee by the National Science Foundation
to assist in developing a program of grants by the Foundation for the study of coral
reefs. The biologist may continue to receive compensation for speaking, teaching and
writing about marine life generally and coral reefs specifically. However, during the
term of her appointment as a special Government employee, she may not receive
compensation for an article about the NSF program she is participating in developing.
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Only the latter would concern a matter to which the special Government employee
is assigned.

Example 9: An expert on international banking transactions has been given a
one-year appointment as a special Government employee to assist in analyzing
evidence in the Government’s fraud prosecution of owners of a failed savings and loan
association. It is anticipated that she will serve fewer than 60 days under that
appointment. Nevertheless, during her appointment, the expert may not accept
compensation for an article about the fraud prosecution, even though the article does
not reveal nonpublic information. The prosecution is a particular matter that involves
specific parties.

(ii) Agency has the meaning set forth in §2635.102(a), except that any component of
a department designated as a separate agency under §2635.203(a) shall be considered
a separate agency.

(iii) Compensation includes any form of consideration, remuneration or income,
including royalties, given for or in connection with the employee’s teaching, speaking
or writing activities. Unless accepted under specific statutory authority, such as 31
U.S.C. 1353, 5§ U.S.C. 4111 or 7342, or an agency gift acceptance statute, it includes
transportauon lodgings and meals, whether provided in kind, by purchase of a ticket,
by payment in advance or by rexmbursement after the expense has been incurred. It
does not.include:

(A) Items offered by any source that could be accepted from a prohibited source under
subpart B of this part;

(B) Meals or other incidents of attendance such as waiver of attendance fees or course
materials furnished as part of the event at which the teaching or speaking takes
place; or

(C) Copies of books or of publications containing articles, reprints of articles, tapes
of speeches, and similar items that provide a record of the teaching, speaking or
writing activity.

(iv) Receive means that there is actual or constructive recelpt of the compensation by
the employee so that the employee has the right to exercise dominion and control over
the compensation and to direct its subsequent use. Compensation received by an
employee includes compensation which is:

(A) Paid to another person, including a charitable organization, on the basis of
designation, recommendation or other specification by the employee; or
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(B) Paid with the employee’s knowledge and acquiescence to his parent, snblmg,
spouse, child, or dependent relative.

(v) Particular matter involving specific parties has the meaning set forth in
§2637.102(a)(7) of this chapter.

(vi) Personal and substantial participation has the meaning set forth in
§2635.402(b)(4). .

(3) Exception for teaching certain courses. Notwithstanding that the activity would
relate to his official duties under paragraphs (a)(2)(i) (B) or (E) of this section, an
employee may accept compensation for teaching a course requiring multiple
presentations by the employee if the course is offered as part of: '

(i) The regularly established curriculum of:

(A) An institution of higher education as defined at 20 U.S.C. 1141(a);
(B) An elementary school as defined at 20 U.S.C. 2891(8); or

(C) A secondary school as defined at 20 U.S.C. 2891(21); or

(i) A program of education or training sponsored and funded by the Federal
Government or by a State or local government which is not offered by an entity
described in paragraph (a)(3)(1) of this section.

Example 1: An employee of the Cost Accounting Standards Board who teaches an
advanced accounting course as part of the regular business school curriculum of an
accredited university may receive compensation for teaching the course even though
a substantial portion of the course deals with cost accounting principles applicable
to contracts with the Government. Moreover, his receipt of a salary or other
compensation for teaching this course does not violate the honorarium prohibition on
receipt of compensation for any speech, which is implemented in §§2636.201 through
2636.205 of this chapter.

Example 2: An attorney employed by the Equal Employment Opportunity
Commission may accept compensation for teaching a course at a state college on.the
subject of Federal employment discrimination law. The attorney could not accept
compensation for teaching the same seminar as part of a continuing education
program sponsored by her bar association bécause the subject of the course is focused
on the operations or programs of the EEOC and the sponsor of the course is not an
accredited educational institution.
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Example 3: An employee of the National Endowment for the Humanities is invited
by a private university to teach a course that is a survey of Government policies in
support of artists, poets and writers. As part of his official duties, the employee
administers a grant that the university has received from the NEH. The employee
may not accept compensation for teaching the course because the university has
interests that may be substantially affected by the performance or nonperformance
of the employee’s duties. Likewise, an employee may not receive compensation for any
teaching that is undertaken as part of his official duties or that involves the use of
nonpublic information.

(b) Reference to official position. An employee who is engaged in teaching, speaking
or writing as outside employment or as an outside activity shall not use or permit the
use of his official title or position to identify him in connection with his teaching,
speaking or writing activity or to promote any book, seminar, course, program or
similar undertaking, except that:

(1) An employee may include or permit the inclusion of his title or position as one of
several biographical details when such information is given to identify him in
connection with his teaching, speaking or writing, provided that his title or position
is given no more prominence than other significant biographical details;

(2) An-employee may use, or permit the use of, his title or position in connection with
an article published in a scientific or professional journal, provided that the title or
position is accompanied by a reasonably prominent disclaimer satisfactory to the
agency.stating that the views expressed in the article do not necessarily represent the
views of the agency or the United States; and

(3) An employee who is ordinarily addressed using a general term of address, such
as “The Honorable,” or a rank, such as a military or ambassadorial rank, may use or
permit the use of that term of address or rank in connection with his teaching,
speaking or writing.

Note: Some agencies may have policies requiring advance agency review, clearance,
or approvél of certain speeches, books, articles or similar products to determine
whether the product contains an appropriate disclaimer, discloses nonpublic
information, or otherwise complies with this section.

Example 1: A meteorologist employed with the National Oceanic and Atmospheric
Administration is asked by a local university to teach a graduate course on
hurricanes. The university may include thé meteorologist's Government title and
position together with other information about his education and previous
employment in course materials setting forth biographical data on all teachers
involved in the graduate program. However, his title or position may not be used to
promote the course, for example, by featuring the meteorologist's Government title,
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Senior Meteorologist, NOAA, in bold type under his name. In contrast, his title may
be used in this manner when the meteorologist is authorized by NOAA to speak in
his official capacity.

Example 2: A doctor just employed by the Centers for Disease Control has written a
paper based on his earlier independent research into cell structures. Incident to the
paper’s publication in the Journal of the American Medical Association, the doctor
may be given credit for the paper, as Dr. M. Wellbeing, Associate Director, Centers
for Disease Control, provided that the article also contains a disclaimer, concurred
in by the CDC, indicating that the paper is the result of the doctor’s independent
research and does not represent the findings of the CDC.

Example 3: An employee of the Federal Deposit Insurance Corporation has been.
asked to give a speech in his private capacity, without compensation, to the annual
meeting of a committee of the American Bankers Association on the need for banking
reform. The employee may be described in his introduction at the meeting as an
employee of the Federal Deposit Insurance Corporation provided that other pertinent
biographical details are mentioned as well.

§2635.808
Fundraising activities.

An employee may engage in fundraising only in accordance with the restrictions in
part 950 of this title on the conduct of charitable fundraising in the Federal
workplace and in accordance with paragraphs (b) and (c) of this section.

(a) Definitions. For purposes of this section: (1) Fundraising means the raising of
funds for a nonprofit organization, other than a political organization as defined in
26 U.S.C. 527(e), through: '

(1) Solicitation of funds or sale of items; or

(11) Participation in the conduct of an event by an employee where any portion of the
cost of attendance or participation may be taken as a charitable tax deduction by a
person incurring that cost.

(2) Participation in the conduct of an event means active and visible participation in
the promotion, production, or presentation of the event and includes serving as
honorary chairperson, sitting at a head table during the event, and standing in a
reception line. The term does not include mere attendance at an event provided that,
to the employee’s knowledge, his attendance is not used by the nonprofit organization
to promote the event. While the term generally includes any public speaking during
the event, it does not include the delivery of an official speech as defined in
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paragraph (aX3) of this section or any seating or other participation appropriate to
the delivery of such a speech. Waiver of a fee for attendance at an event by a
participant in the conduct of that event does not constitute a gift for purposes of
subpart B of this part.

Note: This section does not prohibit fundraising for political parties. However, there
are statutory restrictions that apply to political fundraising. Employees, other than
those exempt under 5 U.S.C. 7324(d), are prohibited by the Hatch Act, 5 U.S.C. 7321
through 7328, from sohcxtmg or collecting contributions or other funds for a partisan
political purpose or in connection with a partisan election. In addition, all employees
are prohibited by 18 U.S.C. 602 from knowingly soliciting contributions for any
political purpose from other employees and by 18 U.S.C. 607 from sohcxtmg such
contributions in the Federal workplace.

Example 1: The Secretary of Transportation has been asked to serve as master of
ceremonies for an All-Star Gala. Tickets to the event cost $150 and are tax deductible
as a charitable donation, with proceeds to be donated to a local hospital. By serving
as master of ceremonies, the Secretary would be participating in fundraising.

(3) Official speech means a speech given by an employee in his official capacity on a
subject matter that relates to his official duties, provided that the employee’s agency
has determined that the event at which the speech.is to be given provides an
appropriate forum for the dissemination of the information to be presented and
provided that the employee does not request donations or other support for the
nonprofit organization. Subject matter relates to an employee’s official duties if it
focuses specifically on the employee’s official duties, on the responsibilities, programs,
or operations of the employee’s agency as described in §2635.807(a)(2)i)E), or on
matters of Administration policy on which the employee has been authonzed to
speak.

Example 1: The Secretary of Labor is invited to speak at a banquet honoring a
distinguished labor leader, the proceeds of which will benefit a nonprofit organization
that assists homeless families. She devotes a major portion of her speech to the
Administration’s Points of Light initiative, an effort to encourage citizens to volunteer
their time to help solve serious social problems. Because she is authorized to speak
on Administration policy, her remarks at the banquet are an official speech. However,
the Secretary would be engaged in fundraising if she were to conclude her official
speech with a request for donations to the nonprofit organization.

Example 2: A charitable organization is sponsonng a two-day tennis tournament at
a country club in the Washington, DC area to raise funds for recreational programs
for learning disabled children. The organization has invited the Secretary of
Education to give a speech on federally funded special education programs at the
awards dinner to be held at the conclusion of the tournament and a determination
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has been made that the dinner is an appropriate forum for the particular speech. The
Secretary may speak at the dinner and, under §2635.204(g)(1), he may partake of the
meal provided to him at the dinner.

(4) Personally solicit means to request or otherwise encourage donations or other
support either through person-to-person contact or thraugh the use of one’s name or
identity in correspondence or by permitting its use by others. It does not include the
solicitation of funds through the media or through either oral remarks, or the
eontemporaneous dispatch of like items of mass-produced correspondence, if such
. remarks or correspondence are addressed to a group consisting of many persons,
unless it is known to the employee that the solicitation is targeted at subordinates
or at persons who are prohibited sources within the meaning of §2635.203(d). It does
not include behind-the-scenes assistance in the solicitation of funds, such as drafting
correspondence, stuffing envelopes, or accounting for contributions.

Example 1: An employee of the Department of the Energy who signs a letter soliciting
funds for a local private school does not “personally solicit” funds when 500 copies of
the letter, which makes no mention of his DOE position and title, are mailed to
members of the local community, even though some individuals who are employed by
Department of Energy contractors may receive the letter.

(b) Fundraising in an official capacity. An employee may participate in fundraising
in an official capacity if, in accordance with a statute, Executive order, regulation or
otherwise as determined by the agency, he is authorized to engage in the fundraising
activity as part of his official duties. When authorized to participate in an official
capacity, an employee may use his official title, position and authority.

Example 1: Because participation in his official capacity is authorized under part 950
of this title, the Secretary of the Army may sign a memorandum to all Army .
personnel encouraging them to donate to the Combined Federal Campaign.

(c) Fundraising in a personal capacity. An employee may engage in fundraising in his
personal capacity provided that he does not:

(1) Personally solicit funds or other support from a subordinate or from any person:

(1) Known to the employee, if the employee is other than a special Government
employee, to be a prohibited source within the meaning of §2635.203(d); or

(i1) Known to the employee, if the employeeis a special Government employee, to be
a prohibited source within the meaning of §2635.203(d)(4) that is a person whose
interests may be substantially affected by performance or nonperformance of his
official duties;
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(2) Use or permit the use of his official title, position or any authority associated with
his public office to further the fundraising effort, except that an employee who is
ordinarily addressed using a general term of address, such “The Honorable,” or a
rank, such as a military or ambassadorial rank, may use or permit the use of that
term of address or rank for such purposes; or

(3) Engage in any action that would otherwise violate this part.

Example 1: A nonprofit organization is sponsoring a golf tournament to raise funds
for underprivileged children. The Secretary of the Navy may not enter the
tournament with the understanding that the organization intends to attract
participants by offering other entrants the opportunity, in exchange for a donation
in the form of an entry fee, to spend the day playing 18 holes of golf in a foursome
with the Secretary of the Navy.

Example 2: An employee of the Merit Systems Protection Board may not use the
agency’s photocopier to reproduce fundraising literature for her son’s private school.
Such use of the photocopier would violate the standards at §2635.704 regarding use
of Government property.

Example 3: An Assistant Attorney General may not sign a letter soliciting funds for
a homeless shelter as “John Doe, Assistant Attorney General.” He also may not sign
a letter with just his signature, “John Doe,” soliciting funds from a prohibited source,
unless the letter is one of many identical, mass-produced letters addressed to a large
group where the solicitation is not known to him to be targeted at persons who are
either prohibited sources or subordinates.

§2635.809
Just financial obligations.

Employees shall satisfy in good faith their obligations as citizens, including all just
financial obligations, especially those such as Federal, State, or local taxes that are
imposed by law. For purposes of this section, a just financial obligation includes any
financial obligation acknowledged by the employee or reduced to judgment by a court.
In good faith means an honest intention to fulfill any just financial obligation in a
timely manner. In the event of a dispute between an employee and an alleged
creditor, this section does not require an agency to determine the validity or amount
of the disputed debt or to collect a debt on the alleged creditor’s behalf.
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Subpart I -- Related Statutory Authorities
§2635.901

General.

In addition to the standards of ethical conduct set forth in subparts A through H of
this part, there are a number of statutes that establish standards to which an
employee's conduct must conform. The list set forth in §2635.902 references some of
the more significant of those statutes. It is not comprehensive and includes only
references to statutes of general applicability. While it includes references to several
of the basic conflict of interest statutes whose standards are explained in more detail
throughout this part, it does not include references to statutes of more limited
applicability, such as statutes that apply only to officers and employees of the
Department of Defense.

§2635.902
Related statutes.
(a) The prohubition against solicitation or receipt of bribes (18 U.S.C. 201(b)).

(b) The prohibition against solicitation or receipt of illegal gratuities (18 U.S.C.
201(c)).

(¢) The prohibition against seeking or receiving compensation for certain
representational services before the Government (18 U.S.C. 203).

(d) The prohibition against assisting in the prosecution of claims against the
Government or acting as agent or attorney before the Government (18 U.S.C. 205).

(e) The post-employment restrictions applicable to former employees (18 U.S.C. 207,
with implementing regulations at parts 2637 and 2641 of this chapter).

(f) The post-employment restrictions applicable to former procurement officials (41
U.S.C. 423().

~ {g) The prohibition against participating in matters affecting an employee’s own
financial interests or the financial interests of other specified persons or organizations
(18 U.S.C. 208).

(h) The prohibition on a procurement official’s negotiating for employment with
competing contractors (41 U.S.C. 423(bX1)).
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(i) The prohibition against receiving salary or any contribution to or supplementation
of salary as compensation for Government service from a source other than the
United States (18 U.S.C. 209). .

(3) The prohibition against gifts to superiors (5 U.S.C. 7351).

(k) The prohibition against solicitation or receipt of gifts from specified prohibited
sources (5 U.S.C. 7353).

(1) The prohibition against solicitation or receipt of gifts from competing contractors
(41 U.S.C. 423(b)(2)). '

(m) The provisions governing receipt and disposition of foreign gifts and decorations
(56 U.S.C. 7342).

(n) The Code of Ethics for Government Service (Pub. L. 96-303, 94 Stat. 855).

(o) The prohibitions against certain political activities (5§ U.S.C. 7321 et seq. and 18
U.S.C. 602, 603, 606 and 607).

(p) The prohibitions against disloyalty and striking (5 U.S.C. 7311 and 18 U.S.C.
1918).

(q) The general prohibition égainst acting as the agent of a foreign principal required
to register under the Foreign Agents Registration Act (18 U.S.C. 219).

(r) The prohibition against employment of a person convicted of participating in or
promoting a riot or civil disorder (5§ U.S.C. 7313). '

(s) The prohibition against employment of an individual who habitually uses
intoxicating beverages to excess (5 U.S.C. 7352).

(t) The prohibition against misuse of a Government vehicle (31 U.S.C. 1344).
(u) The prohibition against misuse of the franking privilege (18 U.S.C. 1719).

(v) The prohibition against fraud or false statements in a Government matter (18
U.S.C. 1001).

(w) The prohibition against concealing, mutilating or destroying a public record (18
U.S.C. 2071).

(x) The prohibition against counterfeiting or forging transportation requests (18
U.S.C. 508).
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(y) The restrictions on disclosure of certain sensitive Government information under
the Freedom of Information Act and the Privacy Act (56 U.S.C. 552 and 552a).

(z) The prohibitions against disclosure of classified information (18 U.S.C. 798 and
50 U.S.C. 783(b)).

(aa) The prohibition against disclosure of proprietary information and certain other
information of a confidential nature (18 U.S.C. 1905).

(bb) The prohibition against unauthorized disclosure of certain procurement sensitive
information, including proprietary or source selection information (41 U.S. C 423(b)
(3) and (d)).

(ce) The prohibition against unauthorized use of documents relating to claims from
or by the Government (18 U.S.C. 285).

(dd) The prohibition against certain personnel practices (5 U.S.C. 2302).

(ee) The prohibition against interference with civil service examinations (18 U.S.C.
1917). .

(ff) The restrictions on use of public funds for lobbying (18 U.S.C. 1913)

(gg) The prohibition against participation in the appointment or promotion of
relatives (5 U.S.C. 3110).

(hh) The prohibition against solicitation or acceptance of anything of value to obtain
public office for another (18 U.S.C. 211). .

(i1) The prohibition against conspiracy to commit an offense against or to defraud the
United States (18 U.S.C. 371).

(1)) The. prohibition against embezzlement or conversion of Government money or
property (18 U.S.C. 641).

(kk) The prohibition against failing to account for public money (18 U.S.C. 643).

(11) The prohibition against embezzlement of the money or property of another person
that is in the possession of an employee by reason of his employment (18 U.S.C. 654).



