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SUMMARY OF REPORT

I. INTRODUCTION

The purpose of this report is to provide an in-
dependent evaluation of the legislative basis for the in-
volvement of the United States Environmental Protection
Agency. (herzinafter referred to as "EPA") with the land
use decision making and control processes of the various
states. Ways are suggested by which EPA can more ef-
fectively use land use control measures where necessary to
achieve EPA's statutory goals.

In its broadest terms, land use is the carrying
out of an activity or operation in, on, over or under
a parcel of land. Land use traditionally has been controlled
by a wide variety of direct and indirect control systems
of federal state and local governments. These include
such obvious direct systems as local zoning, subdivision,
public health, building and annexation-controls and such
equally important and indirect systems as real estate
property tuaxation and state and federal highway-and housing
policies.

In recent years these traditional systems have
been augmented by new programs to control the use of land

on a state and regional basis. For the most part the new
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systems do not replace but merely supplement the traditional
systems of control, thereby adding to the complexity of

the control network. 1In addition, of recent origin are
statutes designed. to control air and Qater pollution

and to regulate noise and. the disposal of solid waste
mate;ials; Each of these. programs administered. by EPA have
significant impact, both. direct and.indirect, on land use
patterns.

The general nature, of the impact of these five
major poliuation control acts on land use patterns is. described
in Chapter II of this report. EPA's authority under these
acts to exercise or to reguire state and local agencies
to exercise land, use. controls in the implémentation.of the
various environmental protection responsibilities is
described in Chapters III through V together with sug-
gestions for types of land, use programs which might be
useful‘in attaining. environmental objectives and procedures
for implementinguspgh_pnpgrams. While it is not the objective
of this report to reach definitive conclusions regé;ding
the. extent to thchhany}partiqulag land use program .might
achieve statutory goals better than other regulatofy
technigues, some evaluation of the relative merits of one
land use prcgram as against others is.included.

EPA's statutory authority provides some flexibility

to EPA to establish mechanisms for achieving the objectives
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of the various programs. Since it is clear Congress intended
state and local government to be a substantial partner
in the problem of environmental protection, Chapter VI
explores .the relationship of EPA with state and local
environmental and land use control agencies. The question
of which agency determines which policy or mechanism shall
be implem2nted at a particular point in time 'is central
tb each program.

While Chapter 11 examines some of the impact
these programs can have on the use of land and society,
Chapter VII examines the interrelétionship between the
various programs as they impact on land use and hbw one
program can have an impact on the implementation of éhother
program. Many of EPA's programs and the state.implementation
plans are still in the formative stage so it is difficult
to*accurately judge what the eventual impact and inter—
relationsh’p of these programs will be as they relate
~ to land use. However, some hypothetical examples based on
experience to date will illustrate some of the problems
of trying to implement a number of pollution control programs
without appvopriate coordination.

Chapter VIII examines existing methods';hat are
available for attempting to. coordinate government poligies
to find the optimum solution to the problems and conflicts

posed by uncoordinated environmental control programs.
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It examines a variety of planning and management techniques
and concludes that while there are significant benefits to
be derived from'these‘techniques, their ability to provide
the necessary coordination is qguite limited.

Chapter IX suggests methods by which EPA could
encourage states to undertakée comprehensive systemé of
planning and regulations of laﬂd use that will help achieve
EPA goals in a manner consistent with other governmental
policies.

II. LAND USE IMPACT OF EPA RESPONSIBILITIES FOR
CONTROL OF POLLUTION.

The Environfiental Protection Agency has been
~charged with the implementation of the Clean Air Act and
the Water Pollution Control Act and a growing numbér of
‘other programs designed to control pollution in the form
of ocean dumping, noise, $olid waste dispoéal and pesticides.
The various statutes under which EPA operates were enacted
at different times, each de&signed to remedy a single and
separate category of environmentai damage. Each of the
statutes significéhtly affects the way land is used. But
none of the statutes specifically provides a mechahism to
coordinate its enforcement and implementation with other
environmental standards and policies for which EPA is

responsible.
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standards »f performance against which emission of pol-
lutants into the atmosphere could be measured, requiring
states to devise plans and programs by which the air quality
standards would be administered and enforced, and providing
funds for research and for programs to implement Clean

Air Act standards and objectives. Land use mechanismslmay
be useful in implementation of the standards and objectives
of the Clean Air Act.

Grants for planning and control programs under
the Clean Air Act may be made on such terms and conditions.
as EPA deems necessary and thus EPA may require air
pollution control agencies seeking grants to study the.
possible application of land use control mechanisms and/or
the coordination of air pollution control agencies with
other state and local agencies dealing with matters of
land use »lanning and control. However, as the grant
program is a voluntary prograﬁ{ efforts to impose
conditions which are too restrictivé or unfavorable may
result in agencies declining to use federal funds.

Thus, it does not appear the grant program'can be efféctively
used to foster direct land use control programs.

State Air Quaiity Inplementation Plans. EPA 1is

charged with establishing two types of national ambient

quality standards: the national Qrimary‘air quality standard

(the attainment and maintenance of which is necessary to
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protect the public health), and the national secondary
ambient air quality standard (the attainment and maintenénce
of which is "requisite to protect the public welfare from
any known or anticipated adverse effects associated with
presence oi such air pollution in the ambient air.") EPA
is also required to protect against "significant deteriora-
tion" of existing air quality where that air quality is
cleaner than the minimum prescribed by the national standards.
Jmplementation of .the national standards is .to
be undertaken by states which are to prepare implementation
plans -to be approved by EPA. Plans may contain land use
coﬁtrols "as may -be necessary" to achieve objectives of the
Act. :Among other things, these plans must also take into
consideration appropriate regulations for control of in-
direct or complex -sources. -Regulations promulgatedhby
EPA require that state implementation plans also contain
control strategies to guarantee that growth and development
in areés identifiéd as having-a potential.for exceeding
any national standard within the next ten years will not
cause-air mollution levels to.exceed the national standards.
The legislative history of the Act is clear that land use
controls were an element Congress expected to be utilized
in achieving air quality standards. Possible land use
control mechanismsﬂwhich-might be utilized in implementation

plans include the following:



-_XV-

l. The establishment of more narrowly defined
air quality control regions or districts
taking into consideration such factors as
existing land uses, meteoroclogical conditions,
topography, population concentrations and
other factors.

2. Implementation of the concept of "emission
density zoning" whereby various parcels of
land are assigned allowable levels of pol-
lution density. Development which cannot
meet the allowable pollution density limits
would not be permitted. Emission rights
could be transferrable from one parcel to
another.

3. Locational controls applicable to particular
kinds of sources which would coordinate per-
formance standards for particular sources
developed under the Act with the state
implementation plans. Sources subject to
such standards could be encouraged to
locate near types of development which
would be less affected by emissions, or to
scatter in particular directions because of
proximity to transportation networks, related
industries or meteorological or topographical
conditions.

4. A permit procedure with respect to all new
sources. The agency could issue permits on
a first~come, first-served basis until
application of national air quality standards
prohibited introduction of further pollutants
or the control agency could undertake .some
degree of planning so that permitted new
sources are related to the anticipated
needs of the community.

Permits could also be conditioned to require
the operator of a source to comply with all appiicable
pollution control requirements under the Clean Air Act
or other acts in disposing of any materials accuﬁulated

through application of air pollution control technologies.
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Performance Standards for New and Existing

Stationary and Hazardous Sources. EPA is to develop

standards of performance and emission limitations for new
stationary sources and sources of hazardous air pollutants.
States may develop programs for implementing and enforcing
such standards which normally will include use of a permit
system.

EPA's current regulations for controllingzemissions
deal generally with the removal of pollutants or limitation
of the ahOJnt of pollutants emitted into the atmosphere.
These regulations can have an impact on land use as they
may determine that a particular source may or may not be
built. However, factors affecting the location of particular
sources may also be. worthy of consideration as differences
in meteorvlogical or topographical conditions or the
proximity of population concentrations may affect the im-
pact a parcicular source may have on its environment.
Furthermore, thé proximity of one source to another may
have..an impagt oh the extent to which pollutants from in-
dividual sources.may,react_with one another to cause. other
‘harmfulreffects.

IV. EPA AUTHORITY-TO IMPOSE*LAND USE CONTROL REQUIREMENTS UNDER

THE FEDERAL WATER POLLUTION CONTROL ACT AND THE: MARINE
PROTECTION»RESEARGH AND SANCTUARIES ACT

Implementation of the Water Pollution Control

Act involves the development of water quality standards
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However, environmental problems tend to be inter-
related with one another through a complex network of
ecological connections. The more this network is understood
the more difficult it becomes to find a simple solution to
any single environmental problem without threatening new
problems in another sector.

EPA was created in an effort to integrate the
functions and activities of these various programs to avoid
the fragm2ntation which then existed. Nowhere is the
complex network of interrelationships more apparent than in
an examinacion of the .land use impacts of various EPA
programs.

inder the Clean Air Act development of new
sources in‘urban areas which do not meet national ambient
air qua}itj standards may be limited even though the sources
themselves meet applicable standards of performance. Further-
more, location of new sources in rural and other areas of
the United States where air guality is substantially better
than the national standards may be inhibited by application
of standa;ds designed to prevent significant deterioration
of existing air quality. Thus, development of new sources
is likely tc be concentrated on the fringes of urban areas
where air gquality improves as air quality in the adjoinihg

urban areas improves. Concentration of development in such



bands will be further complicated by the need to deal
with complex or indirect sources and the accumulation of
automobile exhausts which accompany such developments.
tmplementation of performance standards for new
sourcés will create problems in other media as utilization
of tecﬁnological controls over emissions 1is likely to
result in the accumulation of large quantities of material
such as sulfur, sulfuric acid, flyasﬁ and other solid
materials which-will have to be disposed of in some manner
consistent with Water Pollution Control Act or Solid
Waste Disposal Act programs.

2s under the Clean Air Act, new pollution sources
are likely to be banned under the Water Pollution Control
Act even where the best available pollution control tech-
nology is used if the sources would interfere with attain-
ment of applicable water quality standards. This means
development in many urban areas will be severely limited.
Development in areas where water quality is clean may also be
inhibited where existing pollution control technology would
be inadequate to prevent -degradation of existing water
quality.

Permits under the Nationél Pollutant Discharge
Elimination System-("NPDES") may be conditioned to assure
compliance with applicable water gquality standards and
effluent limitations. Conditions with respect to publicly

owned waste treatment plants may ‘include requirements that
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and limitations and guidelines with respect to permissible
effluents which may be discharged into the nation's

waters, establishment of state plans and planning processes

for administering and enforcing water quality and effluent
standards, *“he grant of funds for research, development

and implementation of Water Act programs and for the construction
of waste water treatment plants, and the creation of a

NPDES permit system for pollution sources.

Grants may be made to support water pollution
control agencies in the administration of their water
pollution programs and for the construction of publicly
owned treatment works. Grants for treatment works are
subject tco a number of conditions includiﬁg consistency
with areaw.de waste treatment management plans and étate
continuing planning processes developed to implement
Water Act standards. 1In addition, EPA must determine
that the size and capacity of the plant relates directly
to the needs to be served by the plant including
sufficient reservé capacity. .These'requirements Qith
respect to grants when coupled with the requirement
that NPDES permits be obtained for operation of such
plants would appear to give EPA substantial authority to
require public agencies to implement and enforce growth
plans for their particular areas, or at the minimum to under-

take programs to analyse growth and development patterns.
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In addition, where operation of a treatment plant may
result in the boilection of waste matérials;which must be
disposed of, a’ treatment plant grant may be conditioned to
require the plant operator to comply with other pollution
control laws which would be applicable to the operation of
the plant and’/or the disposal of any waste products col-

lected at the plant.

Areawide-Waste. Treatment . Management Plans.
Congress authorized -an iﬁténsive regional planning:.effort
to deal with water pollution problems in areas with serious
pollution control problems by directing ‘EPA to develop
and ‘publish guidelines for the identification of those
urban-industrial or other areas where substantial water
‘quality control problems may exist. (Section.208)‘ A
regional planning-:agency is to be established to prepare and
implemeht an areawide waste treatment plan. Where -an area-
widé plan is adopted and approved, permits under the NPDES
system may nat be issued if the new source would conflict
with the plan. Furthermore, grants for construction of
municipal waste treatment works may not be made if- the
works are aot ihclﬁded in the plan.

Although Section 208 indicates an areawide
plan "shail" be adopted, no.pénalties exist if such plans
are not adopted and the failure to adopt a plan does

not prejudice the rights of any party under other provisions
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of the Act; Where a plan is adopted, it must, among
other things, identify necessary treatment works to meet
anticipated needs over a 20 year period with annual
updating, establish construction priorities for treat-
ment works, establish a program to regulate location,
modification and construction of any facilities which may
result in waste discharges, and include a process to
identify various nonpoint sources of pollution and
methods to control such ‘sources to the extent feasible.
The power to regulate the location, modification and
construction of facilities which may result in any dis-
charge of pollutants within the area is perhaps the most
far reaching power and the legislative history indicates an -
intent that the power be broadly exereised. Potential
land use ccntrol mechanisms which might be adapted to
Section 208 areawide plans include the following:

1. Coordination of traditional zoning,
subdivision and planning processes
with areawide planning process to
limit the amount and type of develop-
ment in an area SO existing and
projected treatment works would not
be overloaded.

2. Development of a program of assigning
allowable effluent limits to each
parcel of land similar to an emission
density zoning program under the Clean
Air Act. Such rights could be trans-
ferrable.

3. A permit program directed only to those
developments discharging directly

into waterways and requiring
NPDES permits. '



Section 208 plans are to contain "procedures and
methods (i1rcluding land use rgquirements)" for control
of nonpoint.sourée pollution. This could be done by
establishing .performance standards for particular types
of nonpoint sources or by requiring the operator of such a
source to obtain a permit with appropriate conditions
before undertaking:the particular activity.

The agency-administering the Section 208 .plan
is to be designated by the-governor of the state and
is to include elected officials (or their designees)
from local governments. >Tbe,§gency must have appropriate
authority to carry out portions of the areawide plan and
EPA is authorized to.rejéct-the designation of an.agency
until deficiencies,in such.,authority are corrected. Whether
an existing regional .agency is utiiized or some new, agency,
EPA could fequire some degree of coordination betweeh the
agency and the existing land use plannihg agencies.

Water anlityqlmplementation Plans. Water quality

standards developed by states under laws adopted prior to
L972“are applicable -.under the 1972 amendments to the Water
Pollution Control Act, and where states have not adppted such
standards, they are. directed to do so. Standards are to

-be .developed for all 9na§igable" waters in the United

States which in effect includes virtually all waters in the

country. States .are also to identify those waters within
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their boundaries for which effluent limitations alone
would not be stringent enough to implement applicable
water quality standards. Maximum daily pollutant loads
are to be established for these waters with procedures
. for limiting effluents to the maximum allowable load
consistent with protection and propagration of shellfish
and wildlife.

A state continuing planning process is to be
developed which will result in plans for all waters of
the state including effluent limitations as stringent
as those developed by EPA. 1Individual water basins are
divided into segments which are classified according to
water quality for purposes of administration of the plan.
The planning process is also required to be coordinated
with other applicable state and local land use and
natural resources plans for the water basin. If a state
fails to adopt a planning process, the state may not administer
é program for issuing permits under the NPDES system.
The legislative history of the Act indicated a Congressional
awareness of the interweaving of land use questions and
water quality standards and Congress recognized that limiting
effluents thrbugh technological controls would not be
sufficient to implement water quality standards. Among
the possible land use control elements which might be

included in a planning proceés-are the following:
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1. Procedures for determining how the
maximum allowable daily pollutant
load would .be allocated among
various .possible developments.
Priority .rankings and daily pol-
lutant loads would have the effect of
establishing a ceiling on the amount
of new .development which would be
permitted in.a.particular area.

2. The procedure of classifying water
basins :into two .different classes
of segments could be further refined
by providing for a number of dif-
ferent classifications of segments
to which varying degrees of effluent
limitations and/or land use controls
might be required to achieve and main-
tain designated water quality standards.

3. Promulgation of overall growth plans
designed to .deal not only with areas
where.water quality standards are not being
met but also areas where water quality
is not a.problem at the present time.

4. Develgpment of guidelines with respect
to the proximity of particular sources
to .assure that such sources are
separated by appropriate distances.

S. Development of programs and guidelines
for control of pollution from nonpoint
sources.

Clean Lakes. 1In addition to the continuing planning

processes, states ;are .directed to classify 1akes within their
boundaries by eutrophic condition and prepare procedures,
processes and methods (including land use requirements)

for :the control of .pollution of such lakes. A review of
experience under the Washington Shoreline Management Act

of 1971, the Wisconsin Shoreland Zoning Law ‘and the Tahoe
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growth and development controls be adopted or utilized.
Where any such conditions are viclated, court action may be
taken to prohibit any further introduction of.pollutants
into publicly owned waste treatment plants. This will
efféctively place a limit on the amount of development which
a particular waste treatment plant can serve with the
potential of effectively permitting EPA to determine the
quantity and possibly the type of development which may

take place in a given area.

Water Act standards affect not only point
discharges of effluents into waters but also the so-called
"nonpoint™ sources such as farming, mining, timber cutting
and other activities or developments which may result in large
accumulations of waste waters which may drain off the land
into adjacent surface waters or underlying ground waters.

The Marine Proteétion, Research and Sanctuaries
Act of 1972 will require many municipalities along ocean
coasts to re-examine their practices for disposing of wastes.
Utilization of alternatives sﬁch as sanitary landfills
or other techniques on land may be required in place of
ocean dumping.

Flthough much of the Noise Control Act is directed
at the technology for reducing noise emissions from

machinery a«nd products or interstate transportation equipment,
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the Act will have an impact on land use particularly

with respect to the location of airports and types of
developments surrounding airports. In addition, Noise

Act guidelines with respect to noise levels may influence
the routing of highways and mass transit facilities and
other heavy noise emitting industries away from the fringes
of population concentrations.

Solid Waste Disposal Act guidelines will en-
courage location of solid waste disposal facilities at
places where such matters as geclogy and soil conditions
will be appropriate for waste disposal rather than to sites
which are simply convenient ‘repositories for waste matérials.
This méy lead to substantial changes in waste disposal - practices
of communities.

III. ‘EPA PUTHORITY TO IMPOSE LAND USE CONTROL REQUIREMENTS
UNDER _THE CLEAN AIR ACT

Because of the inadéquate response of state
and local governments to protect and preserve air quality
under previous air-quality»legislation, the Clean Air
'ACt’Ahendmenfs of 1970 were "adopted significantly increasing
‘the ‘extent of federal authority in the control of air
‘pollution. In general, the fight against air pollution
Wnder “the 1970 amendments was to be undertaken by -establishing
natiohal amhient air quality standards necessary toprotect

the public health and welfare, establishing national
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Regional Planning Compact would provide some insight as

to three possible mechanisms for dealing with pollution

of lakes and control of development around lakes. In ad-
dition, since many lakes have a number of political juris-
dictions arsound their shores, it might be possibie to
centralize all authority in a single agency to deal with
lake pollution and the development of all land surrounding
each lake. Another alternative would be to adopt a permit
program requiring that all development in the vicinity

of lakes comply with various performance standards reiating
to such macters as runcff, soil permeability, beach erosion,
dune protection, farming or iumbering procedures as well

as other factors influencing pollution levels and lakes.

National Pollutant Discharge Elimination System.

The Water Pollution Control Act establishes a National
Pollutant Discharge Elimination.System degigned to require'
permits for the discharge of pollutants into any waters
bf the United Stateé. States with permit programs approved
by EPA may administer the permit process. To date only
California, Oregon, Indiana, Connecticut and Michigah have
approved permit programs. |

The NPDES system applies to publicly as well
as privately owned pollutant sources. However it is

specifically provided that whenever any condition of a
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permit for discharge from publicly owned waste water
treatment plant is violated, EPA Oor a state with an
approved permit program may proceed 1in court to prohibit
the treatment plant from accepting any new connections
of polluting sources. Such action may effectively
prohibit further development ‘in an area served by a
sewage treatment planti

fermits must assure compliance with effluent
limitations and standards of pefformance developed under
the Act and must be appropriately conditioned to insute
such compliance. This would include compliance with
guidelines and requirements respecting control of nonpdint
source pollution.

Waile EPA could choose simply to impose conditions
on permits respecting the amount of waste water which-
.coqu"be treated by a plant so as to aésuré that effluent
Limitations can be adhered to, EPA could also require-
municipalities to undertake proégrams for the control of
development generally to aséﬁre*that allowable growth does
not exceed the capacity of sewage treatment plants or
alternative wasté“disposal techniques. Thus, through' the
NPDES' permit, EPA may effectﬁVéB& place a limit on theé amount
of growth which can be permitted in a particular area.

EPR may:simplyfpermit'municipamities to grant permits on a

first-come, first-served basis, or it may require municipalities
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to make adegquate provision for various kinds of growth
and development necessary to meet the reasonably anticipated
needs of the community.

NPDES permits also are applicable to private
sources of pollution although the conditioning éuthority
would be substantially less extensive as a private source.
would generally have little power to affect what kind of
development takes place on adjoining land.

dcean Dumping. The requirement of the Marine

Protection, Research and Sanctuaries Act that a perhit be
obtained before waste materials from the United States may
be dumped into any ocean waters, with the requirement that
EPA establish criteria considering, among other things,
whether alternative disposal ﬁechniques including land
dumping or recycling might be more appropriate, will have the
effect of forcing many municipalities on the ocean shores to
re-evaluate their sewage disposal procedures and may:require
them to implement programs to provide some form of land dis-
posal ofiwastes previously dumped in the ocean. This may
require a Jdegree of lahd use planning not éreviousiy exer-~
cised by the relevant goVernments.

V. EPA AJTHORITY TO IMPOSE LAND USE CONTROL. REQUIREMENTS
UNDER OTHER LEGISLATION

Noise Control Act. EPA is to develop guidelines

concerning the effect of noise on public health and welfare

which may lead to guidelines for location of industries
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cmitting high noise levels. EPA's authorvily in this
area 1s nerely advisory as states are not required to
adopt 'and enforce the published ecriteria. However, EPA
can be influential in assisting and encouraging states
to adopt appropriate noise regulations.

With respect to airports, however, EPA has
épeater authority to promulgate regulations respecting the
operations of airports in cenjunction with the Federal
Aviation Authority; This may also extend to the
appropriate location of airports and to the control of
develépmgnt surrounding airports as 1s necessary to protect
public health and welfare.

EPA is also responsible for developing, after
consultation with the Department of Transportation, noise
emission standards for railroad equipment and facilities
and interstate motor carriers. While there is nothing in
legislative history to indicate EPA is given authority to
impose land use restrictions on railroad equipment or
facilities or interstate motor carriers, EéA may be able to
influence such matters as routing of highways, railroads
and mass transit facilities.

Solid_WasFe Digppsal Act. EPA has authority under

the Solid Waste Disposal Act to promulgate guidelines respecting
solid waste recovery, collection and disposal systems. Such

guidelines are to be "adaptaktlsz tc appropriate land
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use plans.," While these guidelines are not enforceable:
regulatory standards as in the case of air quality standards
under ‘the Clean Air Act, federal agencies having a juris-
diction over solid waste disposal activities are to comply
with the guidelines. States are not required to adopt or
comply with such guidelines but where the guidelines may
be dovetailed to regulations under the Clean Air Act or
thé Water Pollution Controi Act, EPA may be able to encourage
states to adopt appropriate guidelines to ease the general
problem of pollution control.

EPA is also authorized to make grants to state
and local agencies enabling them to make surveys of solid
waste disposal practices and problems and develop.solidz
waste disposal plans and demonstrate projects. Demonstration
project grants may be made only where consistent with
areawide solid waste disposal plans complying with EPA

guidelines which may permit EPA to influence the content of

areawide plans.

compliance with Environmental Controls by

Federal Agencies. All five of the major acts previously

déscribed require federal agencies to comply with all
applicable envifonmental.sxandards developed under those
acts whefher developed by EPA or state or local governments.
President Nixon issued Executive Order 11752 on December 17,

1973 which affirmed this requirement while establishing the
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procedure for éxemption because’ of national security
or other extraordinary cases where the national interest
is paramount.

VI. RELATIONSHIP BETWEEN EPA AND STATE, REGIONAL AND
LOCAL LAND USE AND ENVIRONMENTAL PROTECTION AGENCIES

In some situations, as under the Noise and
Solid Waste Acts, the final choice as to what kind of
land use controls may be imposed to implement environ-
mental standards will be left largely to state and local
governments as EPA has little effective control to
require state and local governments to adopt particular
programs. However, with respect to air and water quality
standards, EPA has more authority and can cffect its
own requirements in states which do not comply with
provisions of those Acts. 1In addition, where grants are
being sought under the Solid Waste Act or in the case
of airport noise regulations, EPA is in a position to
require implementation of land use control processes.

EPA could simply adopt relevant environmental
quality standards with relevant emission or effluent
limitations or guidelines and performance standards.

With these standards and guidelines developed and published,
EPA could approve state implementation plans which assure that
no new sousces of pollution will: be permitted if the

standards developed by EPA are exceeded. The question of
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use plans.," While these guidelines are not enforceable-
regulatory standards as in the case of air quality standards
under ‘the Clean Air Act, federal agencies having a juris-
diction over solid waste disposal activities are to comply
with the guidelines. States are not required to adopt or
comply with such guidelines but where the guidelines may
be dovetaiied to regulations under thé Clean Air Act or
thé Water Pollution Controi Act, EPA may be able to encourage
states to adopt appropriate guidelines to ease the general
problem of pollution control.

EPA is also authorized tc make grants to state
and local agencies ‘enabling them to make surveys of solid
waste disposal practices and problems and develop solid
waste disposal plans and demonstrate projects. Demonstration
project grants may be made only where consistent with
areawide solid waste disposal plans complying with EPA

guidelines which may permit EPA to influence the content of

areawide plans.

Compliance with Environmental Controls by

Federal Agencies. All five of the major acts previously
described require federél aéencies to comply with all
applicable envifonmental sxanda:ds develdped under those
acts whether developed by EPA or state or local goverﬁments.
President Nixon issued Executive Order 11752 on December 17,

1973 which affirmed this requirement while establishing the
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procedure for exemption because’ of national security-
or other extraordinary cases where the national interest
1s paramount.

VI. RELATIONSHIP BETWEEN EPA AND STATE, REGIONAL AND
LOCAI. LAND USE AND ENVIRONMENTAL PROTECTION AGENCIES

In some situations, as under the Noise and
Solid Waste Acts, the final choice as to what kind of
land use controls may be imposed to implement environ-
mental standards will be left largely to state and local
governments as EPA has little effective control to
require state and local governments to adopt particular
programs. However, with respect to air and water quality
standards, EPA has more authority and can cffect its
own requirements 1in states which do not comply with
provisions of those Acts. 1In addition, where grants are
being sought under the Solid Waste Act or in the case
of airport noise regulations, EPA is in a position to
require implementation of land use control processes.

EPA could simply adopt relevant environmental
quality standards with relevant emission or effluent
limitations or guidelines and performance standards.

With these standards and guidelines developed and published,
EPA could approve state implementation plans which assure that
no new sousces of pollution will be permitted if the

standards developed by EPA are exceeded. The question of
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which source will be built when and where would be left
to local auencies.

However, it is ultimately EPA which is responsible
under the various pollution control acts for developing
aﬁd assuring implementation of appropriate environmental
quality and.performance standards. Thus it would also
be appropriate for EPA to undertake a program requiring
local agencies to take a more comprehensive look at
growth and development within their jurisdiction and coordinate
environmental quality enforcement with land use planning.
Such a program could require broad scale coordination of
all land use planning and environmental control programs which
affect allvtypes of development or it could concéntrate on
particular :types of develophent or particular aspects of
pollution control programs deemed most important and most
in need of coordination with land use planning agencies.
EPA.could require.the local pollutiﬁn contfol agencies to
have authority to implement'lénd use controls EPA deems
necessary'or it might approve a procedure.whereby the pol-
lution control agency coo;dinates witﬁ the land use planning
agencies provided the land use agencieé do not'have the

authority to effectively override pollution control standards.

VII. INTERRELATIONSHIPS AMONG EPA POLLUTION CONTROL PROGRAMS.

VThile each of the separate pollution control programs

is directed toward one aspect of a common goal (to attain
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and maintain a cleaner and more healthful cnvironment),

the various programs will not always operate in harmony

when two or more bear on a particular development. Many

of the EPA programs and the state and regional implementation
procedures and plans are still in the formative stage {or

even in court) and it is difficult to judge at this point what
the real impact of these programs will be when fully fleshed
out and put into force. A few examples will illustrate

the possikle interrelationships between pollution control
programs and the problems which may arise.

1. How can one dispose of solid waste
in Gotham, a major metropolitan area on the
coast of the United States. The Clean Air
Act's state implementation plan makes inciner-
ation difficult if not impossible as Gotham's
air gquality does not comply with national
ambient air quality standards. Disposal in
a sanitary landfill -- presuming a nearby
site can be found in the land-scarce metro-
politan area -- must be undertaken in a
fashion which -guards against polluting
groundwater (via leaching) or surface water
{via runoff) supplies, contrary to the Water
Pollution Control Act. Moreover, the state
has adopted guidelines preventing such dis-
position under the Solid Waste Disposal Act.
Although.Gotham is on the Atlantic Ocean,
it is limited in its ability to dump its
garbage at sea by the Marine Protection,
Research and Sanctuaries Act. Presuming
the economic feasibility of removal and
disposition to a site far from the metropolitan
area (which, again, could not be an incineration
site in conflict with significant deteriora-
tien standards), the state's Solid Waste Act
guidelines indicate a number of places where
sanitary landfills would be appropriate, but
the local zoning regulations in most counties
and municipalities zone out landfills .and even
solid waste disposal plants -- after all, what
community wants a "dump" in its backyard?
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2. The City of Centerville, a major.
metropolis in the center of the United
States, has found its existing airports
too busy or too small to meet air traffic
needs. Even if sufficient land were avail-
able to accommodate a jet airport in
Centerville, airport noise regulations
would prohibit a location so close to a high
population density. However, location of
the airport at a site consistent with Noise
Act standards would place the airport beyond
existing mass transit facilities requiring
reliance on automobiles for transportation
to the airport. This would mean develop-
ment of a substantial complex source in a
rural area where the air is clean. Further-
more, existing sewage plant capacity is
not sufficient to handle all the storm water
runoff from runways and parking lots.

3. The metropolis of Sparkletown has been
rapidly growing and faces increasihg needs
for additional electric power. Existing
air quality is of such poor guality that
new fossil-fueled electric generators are
not permitted in the city limits. The lack
of sufficient water and land for cooling
ponds limits the usefulness of nuclear
generating plants because of inability to
meet thermal pollution standards. Construction
of coal-fired generating facilities at
coal mines outside the city is inhibited
because of the significant deterioration
regulations applicable to the clean air
in the rural area of the coal mine.

The matrix following Chapter VII is an effort
to illustrate in a graphic form various types of
development as they are affected by the major pollution
abatement and control programs of EPA. While EPA has

some flexibility in establishing standards and issuing appropriate
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permits, this flexibility 1s limited. Furthermore,

the variocus pollution control acts do not provide a
‘mechanism for taking into consideration governmental
"laws and policiés other than pollution control poliéies.
Theieffort to administer the individual pollution control
programs of EPA withdut some" form of coordination among

- those programs. and*without. some consideration of the:
impact of those programs on other state, federal and:
locél poljcieé could bring about a rational, chaotic

and very expensive result.

VIII. EXISTING COORDINATION:METHODS

" The various: pollution control statutes contain
" no specific requirement that'state_implementation plans
consider more than a:single.envifonmental problem. Further-
more, the requirement and preparation of plans does - not
mean the environmental objectives will be attained. Various
plans are not necessarily- compatible and hay lead to al-
together inconsistent results. The need to coordinate
government prdgrams'iSAWidely recognized but not easily
accomplishéa. Some existing coordination mechanisms include
the following:

1. National. Eavironmental Policy. Act;

2. Thé A-95 Clearinghouse Process; and

3. Integrated'Grant Administration
(IGA) Program.
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Each of tlese programs has 1its shovtcomings. NEPA requives
only that conflicts between environmental and other goals
be noted and given consideration. No mechanism is contained
within the Act for the resolution of such a conflict should
it surface. Moreover, NEPA applies only to a limited class
of federai or federally-supported activities and does
not apply to many state, regional or local activities
which have a substantial impact on land use.

The A-95 Clearinghouse Process, wﬁile requiring
a mandatory review, does not provide for a reconciliation
of conflicts. The process generally.looks to a com-
prehensive plan as the basis for its review but often
there is ro plan or its quality is dubious. In addition,
the process applies only to a limited number of projects
and has no direct effect whatsoever on implementation of
many of the various EPA programs.

The Integrated Grant Administration Program
is too ﬁew to be definitiveiy evaluated. However, it
is not designed to-promote-resolution-betweenlconflicting

program goals.

IX. COORDINATED ENVIRONMENTAL PLANNING

ZPA was created to bring together the nation's
various environmental programs under a common umbrella.

To prevent conflict and avoid duplication among the whole
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range of federal, state and local environmental programs.,
a system of coordinated envaronmental planning should be
'applied to the whole panoply of environmental plans,
decisions and regulations of state, regional and local
governments which impact on land use. Various consultants
employed by EPA with remarkable unanimity have recommended
_greaﬁer'coofdinabiom of the meﬂhods-for determining the:
proper use of land. It is becomingvincreasingly impertant
for EPA to give serious. attention to coordination of its
own and other landruse control programs. Public pressure
is mountinc as the ceurts force EPA into increasingly
rigid enforéement of single purpose goals. Unless meithods
are found for optimizing land. use decisions in light of
>all valid 3oals, public pressure could cause EPA's basic
statute to be weakened.

| EPA is considering adoption of a "consolidated
grants program" fequiring only one grant application
and administrative mechanism for the fqnding of personnel
and facilities used for the-pregramé involving two or
more media. In 1973 there were four states participating
in a test of the program: with agparently satisfactory
results. Ten additional states aie expected to be
added to the existing program during this fiscal year.
As the purpose behind the creation of EPA was to bring

together the major environmental programs in a coordinated
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manner, it 1s clearly within EPA's power Lo encourage:
states to undertake their own programs of coordinated
environmental planning and regulations. The extent to
which EPA could require such coordination as a condition
to apprﬁving state ailr and water plans is not clear

as the legislative history contains little indication that
Congress envisioned an intermedia approach. Further

study of EFPA's authority to require coordinated environ-
mental planning is necessary.

National Land Use Policy Legislation. The

Senate passed Land Use Policy and Planning Assistance Act
of 1973 (S.268) would provide one mechanism giving EPA
greater authority to implement some degree of coordination
between land use and environmental control programs.

State land use programs could not be approved under the Act
until EPA 1s satisfied the program is not incompatible

with Federal Water Pollution Control Act, Clean Air Act
and other pollution control acts.

Conclusion. In summary, a need exists to

coordinate various environmental plans and regulations
affecting land use. The search for such coérdinating function
is not new. EPA has a responsibility and tﬁe aﬁthority to
encourage the states to coordinate their environmental

planning to avoid contradictory land use implications.
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Passage of S$.268 in its present ‘form would enable EPA
to ensure that the .environmental planning ‘was also

coordinated with other -state land use ‘programs.



CHAPTER 1

INTRODUCTION

The purpose of this report is to provide an in-
dependent evaluation of the legislative basis for the in-
volvement of the United States Environmental Protection
Agency (hereinafter referred to as "EPA") with the land
use decision making and control processes of the various
states. Ways are suggested by which EPA can more effectively
use land use control measures where necessary to achieve
EPA's statutory goals. |

In its broadest terms, land use is the carrying'
out of an activity or operation in, on, over, or under
a parcel of land. Land use traditionally has been controlled
by a wide variety of direct and indirect control systems
of federal, state and local governments. These include
such obvious direct systems as local zoning, subdivision,
public health, building and annexation controls and such
equally important and indirect systems as real estate
,préperty taxation and state and federél highway and housing
policies.

In recent years these traditional systeﬁs_havé
been augmented by new programs to control the use of land

on a state and regional basis. For the most part the new



systems,.do not replace but merely supplement the traditional
systems of conﬁfol“ thereby, adding to the complexity of

the control network. In addition, of recent origin are
statutes designed to control air and water pollutioh

and t§-regulaternoiseyand;theﬂdisposal of solid waste.
materials. Each\Oflthesqﬁppquams administered by EPA have
significant impact, beth. direct and indirect, on land-use.
'patgegns.

Under the.Clean Air. Act, EPA is responsible:for
developing national primary and. secondary ambient ain;
quality standards to. protect public health and welfare,
standards of performance. for. new statiohany sources and.
_emissggn l;mitations:fqn-haz&pdous sources. Implementing
these..standerds and: limitations.requires, among other
things;,, control of. pellution«from complex sources (develop-
mént;generating éqhs@antial motor vehicle activity);fand
the. prevention of "significant deterioration of exisging
air quality." Implementation:is sought through state:
implementation plans-and permit procedures which may in-
leMe%land use controls..

EPA 1is respgqsible.unden.the Federal ‘Water  Pol-
lutiqﬁuControl Act.f0r~develoggngL among other things,
water -quality standards; efﬁiuentalimitations for waste
water treatment plants, industrial operations and various
pointusourées of.wéter pollution; guidelines with respect

to control of nonpoint source.pollution; and. pretreatment



standards for sewage dumped into municipal waste treatment
systems. Plans are to be developed by states for each:
water basin to implement the various water quality standards
and effluent limitations, while arcawide waste treatment
hanagement plans are to be developed to deal with problems
in urban industrial concentrations and other areas where
pollution control problems exist. Grants may be made

by EPA for the construction of waste treatment facilities
1f the facilities are in conformity with a state water
quality implementation plan. Permits for discharges into
waters of the United States are required under the National
Pollutant Discharge Elimination System and no state permit
program may be approved by EPA unless an adeguate state
implementation plan has been_approved.

Through the Marine Protection, Resources and
Sanctua;ies Act EPA éxerciseé control over the dumping of
wastes from the United States into the oceans. This program
may force localities along the coastal areas to review
thgir practices of dumping was;e in ﬁhe ocean and may reqﬁire.
use of alternative methods of waste.disposal.

Under the Noise édntrol Act of 1972, EPA is.to '
develop standards concerning acCeptabie levels of noise |
and standavds for emissions from various products. In
addition, EPA is to propose regulations for the control and

abatement cf aircraft and airport noise, and for the control



of noise emissions from ‘interstate railroad and motor
carrier equipment...

LPA 1is to. develop guidelines for the collection
and disposal of solid waste materials pursuant to thé
Solid Waste Disposal Act. EPA is. to encourage the
development.- of areawide- solid waste: disposal plans.whﬁch
are' to be adaptable to local- land use:plans. This: Act
does' not have the mandatory force of thé'Air and Water
Ac£§ for the only handle EPA: has to require or encoﬁnage
states: to adopt. appropriate so%id’wasme disposal plans: is
through: its authority: to make=grants for the.development
of solid waste dispesal- plans:and recycling facilitieSA-
Grants: for facilifies~mayfnot;be:made uniess the facilities
aré.in'accordance{wrth-areawide:solid-ﬁaste disposalnplans.

‘The general nature-:of the impact of these five
major pollation control acts:on land use patterns is
described'in Chapter - I1 of this report. EPA's authority
under these acts to exercise or to regquire state and locaL.
agencies to exerciseulandwusencontrols‘in the implementation
of the-various éﬁvironmEntalfprotection responsibilities
is deéscribed in Chapters III through V togetherlwith sug-
gestions for ﬁypes of land usenproqrams which m;ght be-
useful in attaining-environmental'pbjectives and procedures
for implementing such programs. - While it is nét the objective

of this report to reach definitive conclusions regarding



the extent to which any particular land use program might
achieve statutory goals better than other regulatory
technigues, some evaluation of the relative merits of one
land use program as against others is included.

EPA's statutory authority provides some flexibility
to EPA to establish mechanisms for achieving the objectives
of the various programs. Since 1t is clear Congress 1ntended
state and local government to be a substantiél partner
in the problem of environmental protection, Chapter VI
explores the relationship of EPA with state and local
environmental and land use control agencies; The question
of which agency determines which policy or mechanism shall
be implemented at a particular point in time is central
to each program.

While Chapter I1 examines some of the impact
these programs can have on the use of land and society,
Chapter VII examines the interrelationship between the
various prcgrams as they impact on land use and how one
program can have an impact on the implementation of another
program. Many of EPA's prégrams and the state implémentation
plans are still in the formative stage so it is difficult
to accurately judge what the eventual impact and inter-
relationship of these programs will be. as they relate
to land use. However, some hypothetical examples based on

experience to date will illustrate some of the problems



of trying to implement a number of pollutioén control
programs 1 thout appropriate coordination.

Chapter VIII examines exlisling methods that arc

available for attempting to coordinate government policies
zo find the optimum solution to the problems and conflicts
posed by tncoordinated environmental control programs.
It examines a variety of planning and management techniques
and concludes that while there are significant benefits to
be derived from these techniques, their ability to provide
the necessary coordination 1is quite limited.

Chapter IX suggests methods by which EPA could
cncourage states to undertake comprchensive systems of
planning and regulations of land use that will help‘achiecve
EPA goals in a manner consistent with 6ther'gOVefnmental

-policies.
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CHAPTER I1I

LAND USE IMPACT OF
EPA RESPONSIBILITIES FOR CONTROL OF POLLUTION

The Environmental Protection Agency has been
charged with the implementation of the Clean Air Act and
the Water Pollution Control Act and a growing ﬁumber of
other procrams designed to control pollution in the form
of ocean dumping, noise, solid waste disposal and pesticides.
The various statutes under which EPA operates were enacted
at different times, each designed to remedy a single and .
separate-category of environmental damage. Each of the statutes
significantly affects the way land is used. But none of
the statutes specifically provides a hechanism to coordinate
its enforcement and implementation with other environmental
standards and policies. for which EPA is responéible.

However, environmental problems tend to be
interrelated with one another through a complex network of
ecological connections. The more thié network is uddersfood
-the more difficulf it becomes to find a simple solution to any
single envirpnmentél problem without threatening new problems
in another sector. |

When EPA was created in 1970, Roy Ash, then
Chairman of the Advisory Council on Executive Organization,

testified before Congress about President Nixon's reasons



for.creating the:Environmental Protection Agency:

The present fragmentation of pollution
control programs among several agencies of
government :no longer :serves the public in-
terest . . . . Such fragmentation is . . .
characteristic of organizational responses
to problems ‘that were first perceived inde-
pendently. Such piecemeal organizational
structure -becomes .inadequate when the inter-
relation of -the-:problem and the solution be-
comes .the .dominant -factor.

There -is :no .perfect structural arrangement
which wiill reconcile. all -interests or

resolve all.conflicts . . . . The reorganiza-
tion provides an .opportunity to integrate

Lthe functions and activities of those
programs incorporated in the EPA. 1In

doing so, the.potential for effectiveness

of these. programs::is.enhanced. 1 /

Nowhere ‘is the complex network of .interrelationships
more apparent than-inqan.examination of .the land use impacts
of various EPA programs. Land used in the way most likely
to promote cleaner air may create .water pollution problems --
and ivice vérsa. . ‘This Chapter provides illustrations of land
use ‘actions taken to support the goals of each EPA program

2/
that may affect thewgoals.of-another program.

See, Hearing .on :Reorganization Plan No. 3 of 1970, before
a subcommittee of the.:House Committee on Government Opera-
tions, 91lst<Congress, 2nd Session, pages 44-47 :(1970).

:

'In some cases:the impact of EPA programs on..land use

‘may vary depending on:the interpretation of EPA's .authority
to administer:the program, as pointed out in Chapters III

to V. However, most of the conflicts in  land.:use policy
with which:EPA:must be concerned do not arise.as a result of
differing interpretations of particular statutes. Rather,
they arise as a result of unavoidable interrelationships
betwe~n land use actions taken to implement the goals of
separate statutes.



tnoany examination ol envivonmental prohloms
there are many instances in which, as Mr. Ash testified,
"the interrelation of the problem and the soclution becomes
the dominant factor."” It is in dealing with these inter-
relationships that EPA can demonstrate its ability to
integrate the functions and activities of its programs,

thereby enhancing their potential for effectiveness.

A. Land Use Implications of Air Act Enforcement

As discussed in Chapter III, the Clean Air Act

requires states to develop air quality implementation plans
which contain adequate éuthority to prévent the construction

| and modification of new sources of air pollutants where

the sources would interfere with the aftainment or maintenance

of national air guality standards._é_/The land usé implications

of this act may inadvertently result in an exaggeration of

growth pressures on the very suburban areas which are finding
such growth most distasteful.

This prognosis fesuits from the Act's constraints 6n
development in both highly urbaniied and very rural areas.
Many of the nation's largest cities now have ai:'qualityi
which does not meet the national standards. Thus, the

construction of new sources of pollutants in such areas, even

3/

See infra, pp. 28 et seq.
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though the neww$ources-may be operated in compliance with
applicable standards of performance or emission stanaands,
would not be peimixted if they:would in any way interfere
with thé attainment of the national air quality standards.
Thus, 1in rany of the::nation'"s larger cities, until air
quality is improved to the: point it meets national standards,
new industry and development causing pollution will’'be
severely limited. 1In addition, new sources outside these
cities méy'affect ﬁhe-citiesf air quality and'may be: subject
to festrictions.on allowable~development}v

Where theunationalpair'quality standards are likely
to inhibit the location of new polluting §ources,inwurban
areas;, the requirement that: EPA disapprove state impﬂementa—
tion plans which do- not protect against significantrdete#iora—
tion-éf existing -alr--gquality-where it is cleaner than
prescribed by the: national standards is likely to inhibit
or set limits on the amount or type of development which
may take place ih rural and other areas of the United States
where-air guality is substantially better than the national

4/

standards would require.

4/ : |
Indeed, the. explanation accompanying proposed réegulations
for prevention.of significant air quality deterioration in-
dicates that while a 1,000 megawatt capacity coal-fired
power plant meeting the new source performance standards
of EPA could possibly be built under the proposed regula-
tions in an air quality control region, that plant

would undoubtedly take up a large part of the available
emission allowance under the significant deterioration
regulations. 30 Fed. Reg. 18990 (July 16, 1973).
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The prohibition of new sources in areas where
air quality does not meet national standards and the limitation
on the amount of development which may be permit&ed in areas
with air cleaner than'national standards is likely to result
in a concentration of new sources in bands between these
two areas.

These new "bands" are likely to be on the fringes
of urban areas. As air quality improves in urban areas which
are not in compliance with national ambient air quality
standards, air quality in fringe areas will improve. New
development can be accommodated (assuming national ambient
air quality standards are not violated) only if the new
development does not cause a violation of air quality standards
in the heavily polluted areas or exceed the lihits permitted
by the regunlations propoéed to deal with deterioration of air
quality.

Zone boundaries thus become very important--and
worth large sums to individual landowners. The questions
will invariably arise as to why a particular regional zone
boundary is drawn in one place rather than a mile further
south or west. Moreover, the inevitable hard questions are
going to arise as to what amount of additional pollufion
constitutes "significant deterioration” of air quality.

A further complicating factor is the necessity

for dealing with complex sources and the accumulation of
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éutdmdbile exhausts which ‘accompany such developments.
Developments such-sas airpoerts, universities and shopping :
centers can be substantial attractors of motor vehicle
traffic. Impleméntation -of Air Act standards is likely
to require a ‘reduction:in traditional reliance of Americans
on the use of the automoebile, -particularly in heavily"
populdted-areasyatozredute:the*build-up:of'automobire$ex—
hausts. Thus, mass ‘transit facilities will be eﬁcoumaged.
The existence of adequate mass:transit may facilitate:the
development of complex sources.such as airports, universities
énd;shbpping cehtersrsinceisubhwdeveldpments can then:ibe
utilized-by that -pertion of ithe public which-uses mass
transit facilities:rather than:the automobile. But, 'mass
transit fécilitﬁeSﬁmay also :tend to concentrate other develop-
ment .near the facilities bringing about a conflict 'in objectives:

While mass -transit ‘facilities may reduce reliance
on autémdbiles, if -such facilities result in the concentra-
tion-of other stationary source developments along right-of-
ways; -then implementatiqnfofﬁAir Act standards may still
beﬁimpéded; Thus, even in situations where mass transit
may:clearly produce overall !benefits for cleaner air; its
local -impacts need“to-be carefully examined.

When potential air-pellutants are removed’during
industrial processeSjprior to exhaustion into the ‘air,

the disposal of these pollutants may present problems for
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other media. The standards of pecvformance and emissions
limitations for new and hazardous sources encourage
devices for the removal of the pollgting materials before
they are emitted into the atmosphere. These devices often
result in the accumulation of large quantities of such
materials s sulfur, sulfuric acid, flyash and other solid
materials which will then have to be disposed of in some
way. In many instances, this méy mean disposal in landfills,
thus increasing requirements for additional landfill sites
to which Water Pollution Control Act or Solid Waste
Diéposal Act programs may be applicable as discussed in .

Chapters IV and V of this report.

.

B. Land Use Implications of Water Act Enforcement

Enforcement and administration of Water Act
standards can be expected to have effects similar to enforce-.
ment of Clean Air Act standards. New pollution sources will
be banned even where they use the best available water pol-
lution éontrol technology if the sources would interfere
with the attainment of applidabie water quality standards.
Waters ir many urban and other areas of the country now do
not meet a?plicable water quality standards so further
development of polluting sources in such areas may be ef-

fectively i1imited.

S/

See Chapter 1IV.
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Development in areas where water quality is quite
clean may also be inhibited even though a new source may
be constructed inicompliahce with relevant effluent
standards if those standards are not Stringent enough to
impiement applicable water quality standards. This inhibition
may. apply not only to point sources of water pollution but
also to significant nonpoint sources. Thus, an effort to
build an airport or a“shopping center or to undertake sub-
stantial strip mining or 1umberihg activities in an area
where existing water quality is quite clean may be limited
because of the likelihood of nonpoint source (runoff); pol~
lution which would degrade the'existing water quality.

The National Pollutant Discharge Elimination
System (hereinafter sometimes referred to as "NPDES")‘has
built into it a mechanism for significantly affecting land
use. Section 402(h) provides that if a condition of a
permit for discharges from a'.publicly owned treatment works
is violated, EPA or a state (if the state permit program
is 'dpproved) may pfdcééd“in court to restrict or prohibit
the iﬁtroduction'of“&hy new pollutant into the treatment
works. EPA is required to cdﬁditipn the permit on compliance
with all of the appliéable‘effﬁﬁent limitations and sitandards
of performance prescfibed under the Act and other conditions
may be imposed as deemed appropriate. Thus, should a municipal

treatment plant become loaded to a capacity such that the effluent
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discharge from the plant would violate any of the applicable
effluent limitations, the plant would be in violation of
the NPDES permit and EPA could sue to prohibit any further
introduction of any pollutant into the treatment works. This
will effectively place a limit on the amount of development
which any particular waste treatment plant can serve with
the potential of effectively leaving to the courts a deter-
mination of the quantity and possibly the type of develqpment
which may take place in a given area if the community fails

’ 5/ |
to plan for sufficient sewer capacity. _

Water Act standards will apply not only to
residential and ihdustrial,development which results in the
accumulation of large quantities of waste water which must
be appropriately treated and disposed of, but they may also

apply to other activities such as farming, mining, timber

6 /
EPA is still considering the type of conditions it may
impose on NPDES permits for publicly owned waste treat-
‘ment plants. For example, the conditions could simply
be limited to conditions that the plant comply with all
applicable effluent limitations. This would have the ‘
indirect effect of limiting development in the area served
by the plant since it would limit the number of new sources
of pollution which could be hooked up to the plant. On
the o*her hand, conditions could be conceivably developed
which might go further in prescribing the gquantity and
type of development which would be permitted to be attached
to the municipal plant to prevent a water quality problem.
The EPA Memorandum dated January 15, 1974 from Robert L.
Sansom, Assistant Administrator for Air and Water Programs,
and Alan G. Kirk, Assistant Administrator for Enforcement
and General Counsel, to Regional Administrators, Guidance
for Conditioning of Municipal Permits in High~Growth Areas
takes an intermediate position suggesting that in certain
cases planning and management of sewer capacity be '
coordinated with the issuance of building permits in the area.
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cutting and other activities on land which do not result in
specific accumulation of waste water, but which can result

in substantial quantities of sedimentation, pesticides or other
waste materials being drained off of the land into adjacent
surface waters or underlying groundwaters. Mechanisms for
control of this kind of nonpeint source pollution have not to
date been promulgated by EPA but devices such as requiring
particular kinds of cultivation ﬁechniques by farmers, selective
cutting rafherlthan clear cutting by timber comﬁadies, or
requiring strip mine operators to take certain precautions

in their operations to prevent runoff are not incongeivable.

As in the case of the Air Act, implemenﬁation of
effluent limitations under the Water Act is.likely to result in
thétaccumulation of large guantities of waste materials which
will have to be disposed of ih some manner. Much of this
drsposal.wlll be on land, whether at sanitary landfill sites
or in the form of éludge which may be spread on land as
rfertilizer. Standards and -guidelines developed under the
- Water Pollution Control Act, Clean Air-Act,vMarine Protection,
Resdarch and Sanctuaries Actvpf 1972 and Solid Waste Disposal
Act of 1972 all may have some bearing on such disposal.

C. Land Use Implications of the Marine Protection, Research
and Sanctuaries Act of 1972 7 /

In coastal regions, such as the area around New

York City, where disposal of municipal waste has been

1/

See Chapter IV, infra, at pp. 20-21.
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accomplished simply by taking 1t out into the ocean and
dumping it, the anti~-dumping policy expressed in the

Marine Protection Act may result in disposal of such

wastes -- along with solid industrial wastes -- in sanitary.
landfills or by other processes such as incineration. The
impact of the Act could be substantial in coastal areas for
the cost of dumping wastes in the ocean is considerably

less than the cost of providing alternative treatment or
utilizing sanitary landfills. The ocean costs nothing
except for the barges necessary to carry the waste materials,
but land for landfills could be very expensive, and,'creates
the general problems of landfills discussed elsewhere in 
this repor*.

8/
D. Land Use Implications of the Noise Control Act

Although much of the Noise Control Act is directed
at the technology for reducing noise emissions from machinery
and products or interstate transportation equipment, the Act will
have an impact on land use. Airports in particular are
enormou;-dévelopments in themselvés and they tend to
generate substantial amounts of associated development

in surrounding areas. Airports also unavoidably generate

8 /

See Chapter V.



~18-

great amouats of noise which can be not only unpleasant
but severelv damaging. EPA as well as other governmental
agencies are working to develop standards and guidelines
to control the impact of airport noise and what can be
expected is that it wi;l be suggested airports be

located far out in rural areas away from residential or
other high population density development.

Standards are likely not only to suggest.loca—
tion of airports in rural areas but also to regulate the
kind of development which will be permitted near any new
airport. Presently a variety of kinds of development -in-
cluding hotels, ﬁotels and other service and commegcial
business catering to or utilizing airports hgayily ;end
torgrow up around airports. @Airport noise standards can
be expected to influence how much of such development can
be located where and under what conditions in the vicinity
of airports. This'in turn would influence the living
and working habits of those 'persons employed by or
utilizing such development.

It is aLSOapqssrbLe that Noise Control Act
guidelines with respect to noise levels (as opposed to
noi'se emissions) 'may influence the routing of highways
and ‘mass transit facilities away from or on the fringes of
population concentrations. Heavy noise emitting industries

may also be directed to more remote locations to reduce
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noise impact on surrounding development or the develop-
ment which may be permitted around such noise sources may
be limited. Once health guidelines are developed by EPA
with recommended background levels of noise, develop-
ments in hazardous noise zones may be condemned, relocated

or compensated for damages due to excessive noise.

2/

E. Land Use Implications of the Solid Waste Disposal Act.

‘Whenever solid waste material must be disposed of,
whether the material is the remains of other pollution
control processes or is material accumulated from the public
or other commercial or industrial processes, if an areawide
solid waste disposal plan is in effect, disposal will not
be a simple matter of finding an empty lot or old stone
quarry to use as a dumping ground. Solid Waste Act guide-
liﬁes will have to take into account such things as the
geology and soil conditions of disposal sites to assure
"that water draining through the dumped material will not
readily get into groundwater sources or nearby surface
waters with substantial dissolved pollutants. A landfill
site located on a_solid rock bed may be coﬁvenient
but it may also be very dangerous as polluted water can
accumulate and drain into nearby water sources. Care must
also be taken to assure that amounts of earth are available

to cover the dumped material at appropriate intervals.

See Chapter V, infra, pp. 128 et seq.
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Such cover is nécessary to avoid odor problems and to
assure proper filling of the site and decomposition of

the material. These considerations will limit the peossible
sites for disposal facilities.

Landfill sites generate a great deal of truck
traffic and odor which is likeiy to be objectionable to
surrounding-landowners, particularly if the sité_;sﬂany—
where near residential development, schools, hospitals
or various other kinds of development where large numbers
of people are present. What may be a suitable location
-for a landfill site because of soil or geological‘character—
is;ics may not be consistent with local .1land use.plans for that
particular area. Local governments are not notorious for
their'léve of.l@ndfills and may not permit landfills to be
located at sites..most suitable even though other sites may
bgalacking.

-Lncal - governments are not obligated to. adopt or
follow Solid WastéeAct guidelines unless they are seeking
fgderal’grantsrfog;soliqﬁyqste-gfograms. However,1federal
agenciesvareArequired_towggmply-with the:guidelines, and
there are enormous tracts of public land which the government
makes avaiiable to mining, companies under the Mineral Lands

10/

Leasing Act.

10

See Title 30, U.S.C.A., 41 Stat. 427 (Feb. 25, 1920),
as amended.



-21-

Mining processes result in large quantities ofrsolid waste
material which in the past may simply have been dumped
at a convenient empty spot. Under the Solid Waste Act, the
Department of the Interior wiil be required to impose tough
conditions in mineral leases respecting the disposal of

mineral wastes.

Summary

As this chapter points out EPA has'no choice but to
impose regulations affecting the use of land. The statutory
goals established by Congress contain numerous implications about
the way land will be used, and some of these implications
for land use may be inconsistent with those posed under other
sﬁatutes; These implications may not have been anticipated-by
Congress, but EPA will inevitably bear the responsibility for
them. But EPA is by no means impotent in regard to the effect
of its programs on the use of land. Congress has in numerous
instances authorized EPA to exercise specific powers to control
land use as a means of implementing its goals. The authority
of EPA to exercise such powers is the subject of the next

three chaptérs.
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CHAPTER 1II1I

EPA AUTHORITY TO IMPOSE LAND :USE CONTROL REQUIREMENTS
UNDER THE CLEAN AIR ACT

As pointed out in Chapter II, the various pol-
lution control programs can thave :significant impact on the
way land is used. ‘Pollution control .mechanisms ‘have
generally been thought to involve technological controls
on how a particular process is carried out .to preveht or
‘minimize the dumping of waste products into the eﬁwironment
with adverse impact. As suggested in this and the
succeeding two .chapters, various land use control mechanisms
may ‘be useful in ‘the .implementation of pollution standards.

Land ‘use controls differ from pollution controls
in that land ‘use ‘controls ‘generally determine the activities
that will be perhitted.on:particular land. Such controls
are generally less .concerned with the process by which those
activities are.to 'be .carried out than with the decision as
tO}whether the activities ‘should be carried out at.all.

As early as ‘1955, Congress recognized air pol-
lution as A nationwide problem and found action was needed
to :study and control the problem. Although no steps were

taken to provide for -direct federal control of air pollution,
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L/
Public Law 159 was enacted stating "that the prevention
and control of air pollution at its source is the primary
responsibility of states and local governments." As time
passed, it became clear further action would be necessary
to protect the nation from further deterioration in air
quality. Awareness of these problems led to the adoption
| 2/
of the Clean Air Act of 1963, and later, the Air Quality
3/
Act of 1967. Both of these Acts left the major regulatory
responsibilities with state and local governments.
Recognizing the continuing inadequate response
of state and local governments to protect and preserve
air quality, the Clean Air Act Amendments of 1970 were
adopted significantly increasing the extent of federal auth-
4/
ority in the control of air pollution. In general, the
fight against air pollution under the Clean Air Act Amend-
ments of 1970 was to be undertaken by establishing national
ambient air quality standards necessary to protect the.

public health and welfare, establishing national standards

of performance against which emission of pollutants into

Ch. 360, 69 Stat. 322 (1955).
Pub. L. No. 88-206, 77 Stat. 392 (December 17, 1963).

Pub. L. No. 90-148, 81 Stat. 485 (November 21, 1967).

bbbk

Act of December 31, 1970, Pub. L. No. 91-604, 81 Stat.
1676, 42 U.S.C.A. §§1857 et seg. (Hereinafter referred
to as the "Clean Air Act." Clean Air Act section numbers

referred to hereinafter are section numbers of Pub. L.
No. 91-604.)



the atmosphere .would be measured, requiring states to
devise plans :and programs by which the air quality
standards would be ‘administered and enforced, and providing
funds for research .and for programs to implement Clean Air
‘Act .standards and objectives.

Land use control :mechanisms may be useful in
-@chieving the goals of the "Clean Aif Act. A number of pro-
visions of the 'Clean Air Act authorize EPA to require con-
‘sideration or exercise of land use control mechanisms by
state gnd lucal agencies (or other federal agéncies) in

dealing with potential sources of air pollution.
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A. Grants for Air Pollution Planning and Control Programs

Section 105 of the Clean Air Act authorizes EPA
to make grants to local air pollution control agencies in
an amount up to two~thirds of the cost of planning and
developing pollution control and prevention programs and
up to one~half of the cost of maintaining such programs.
In addition, EPA may make grants to air pollution control
agencies encompassing two or more municipalities in an
amount up to three-fourths of the cost of planning and
developing and up to three-fifths of the costs of maintaining
such programs.é—/ The Act further provides that before-
any plannjng grant may be made to any air pollution control
agency, EPA must have assurances the agency.has the
"capability" of developing a comprehensive air quality plan
for the air gquality control region.é_/Grants shall be made
by EPA "upon such terms and conditions as the Administrator
may find necessary to carry out the purpose of ﬁhis

7 /
section."

Given EPA's authority to impose terms and

conditions on grants to air pollution control agencies, EPA

/

IU\

Clean Air Act, §105(a) (1).

Id. at §105(a) (3).

\JIO\

/
2/

I1d. at §105(b).
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may require such agencies to consider or implement land
use contrnl programs as-a condition to receiving such a
grant. Whether or not a local air pollution control agency
seeks federal-  funds is a purely voluntary matter, and 1if
conditions imposedvare deemed too restrictive or unfavorable
by an applicant, the applicant may choose to decline
federal funds and conduct a program at its own expensewg_/
With respect to grants for planning, developings,
establishing or improving programs for the prevention and
control of air pollution and the implementation of ambient
éir quality standards, EPApcould:reqﬁire an applicant to
submit a proposed work program describing itsuexiéﬁing
land: use authority: (if any) and the process to be under-
takén to Getermine how to use: existing land use controls.
In é.dditionf if an..applicant has little or no authérity
: o&en-land use within its jurisdiction, it may be required
to provide>an analysis of its environmental situation to

.determine what,  if any: land: use controls'would be necessary

8-/ :

— As a practical matter, this may not be a significant
consideratiom-as-it is not likely EPA'will reguire
more stringent conditions under the grant program
than it"will require with respect to state implemen-
tation plans. and programs for control of emissions
from stationary and hazardous- sources. However, it is
a factor which must be kept in mind in determining
what sort’of conditions to impose on grants.
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or useful to achieve and maintain prescribed air quality
standards. If EPA determines particular types of land
use controls may be useful in achieving and maintaining
aif quality standards, an applicant for funds might be
required to study the application of any such controls to
itS'particular circumstances and provide a report to EPA
as to the advisability of their implementation.gﬁ/

Grants may be made to regional air pollution
control agencies (encompassing two or more municipalities)
only if the agencies have "substantial responsibilities"
for carrying out applicable state air quality implementa-
tion plans.lg/ Although the Act does not specify the kind
of maintenance program EPA may fund or the kind of conditions

which may be attached to grants to air pollution control

agencies, in light of the Act taken as a whole and the

9 /

For example, if EPA were to conclude that emission
density zoning might be a useful device in the control
of air pollution, an applicant for planning and develop-
ment grants could be required to study the usefulness

of an emission density zoning program in its particular
air quality control region and to provide a full and
detailed report to EPA as to the reasons why such a program
should or should not be implemented. Since Section 105
grants are for planning and development such studies
would seem more appropriate than a requirement that
particular kinds of land use controls evolving out of a
planning and development program be actually implemented
as part of an air pollution control strategy.

Clean Air Act §l05(a) (1) (C).
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contemplation‘by Congress that land use controls play a role
in control of air pollution,ll/applicants for grants for the
maintenance of air quality control programs could pe
required to Have authority to implement appropriate land

use controls or to indicate how air pollution standards will
‘be met without the applicatioh of such controls.

With respect to-impiementation of air quglity and
éerformance standards as elements in air pollution control
programs, the érant program may be an effective method of
encouraging and assisting air pollution control agencies to
more effectively study the possible application of land
use control meéchanisms and/or the coordination of air pol-
‘lution control agencies with other state and local-‘agencies
dealing with matters of land use planning and control.

‘ Moreover, it does'not appear that the grant program can

easily be used:to foster direct land use control. programs.

B. State Air.Quality Implementation Plans

1., .Statutorv.Requirements. EPA is charged with
establishing ‘two types-‘of::national .-ambient air quality
standards: the-national.primary air quality standard, which

is that level of . air quality the attainment and maintenance

See infra, pp. 35-39.
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12

of which is necessary to protect tho public heallh;

and the national secondary ambient alr quality standard,

which is that level of air quality the attainment and

maintenance of which is "requisite to protect the public

welfare from any known or anticipated adverse effects

associated with the presence of such air polluticn in the
3/

‘ambient air.” EPA is also required to protect

against "significant deterioration” of air quality even

where that air guality is cleaner than the minimum

14 7

prescribed by national standards. Thus, although ambient

Clean Air Act §109(b)(1l).

Id. at §109(b) (2).

EEE

Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (D.
D.C. 1972) aff'd., 4 E.R.C. 1815 (D.C. Cir. 1972)
{hereinafter referred to as "Sierra Club"). Pursuant
to the ruling in this case, EPA has published a
series of four alternative regulations designed to
prevent "significant deterioration” of air quality
in those parts of the United States where the air

is cleaner than required by the national ambient air
quality standards {(Proposed EPA Reg. §52.21, 38 Fed.
Reg. 18986, July 16, 1973) identifying sixteen
categories of new sources, as being subject to the
proposed regulations. Any other source having a
potential annual emission rate equal to or greater
than 4,000 tons per year of particulate matter,
sulfur dioxide, nitrogen oxide, hydro-carbons or
carbon monoxide would also be covered as would any
other source the control of which would be necessary
to prevent significant deterioration. Specific
standards of allowable increases in pollutant

levels would be set only with respect to particulate
matter and sulfur oxides with a reqguirement that new
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air quality standards are to be designed for national
application, the: effective. standards in.a particulaf clean
area may be substantially different from the effective
standard in a gplluted-urban area because the "significant
deteriérationﬁ standard as. engrafted on the ambient air
quality standards may. require imposition of much st#icter
environmental and.dgyeiopmgntacontrols-to-prevent\signi—
ficant deterioration than wéuld be required if achiévement
and maintenance. of ambient air quality standards were the
objective. What additional controls might be required to
prevent significant deterioration would be a matter;of

policy to be determined in each particular case.

(cont'd.)
- or modified sources be constructed and operated em-
ploying the best available control technology for
-minimnizing, all five types of pollutants. Complex
sources would not be covered by the proposed regula-
tions. Each of the four:.alternatives proposed;
by EPA would set limits on permissible growth in
areas with air cleaner: than national standards.
Thus, a new. source using the best available emission
control technology meeting all of EPA's performance
standards and. not' resulting in any violation of
the netional ambient air quality standards might be
barred because. existing air quality would be
"significantly" reduced. by operation of the source
in a clean area. As a result of the Sierra Club
case, the effective air quality standard for a" clean
air area may.be considerably more stringent than
the national standards.
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Within nine months after promulgation of national
primary or secondary ambient air guality standards, each
state must submit to EPA a plan providing for the implemen-
tation, maiutenance and enforcement of such ambient air
quality standards within each air quality control region
within the state. This plan must also provide for the
prevention of significant deterioration of air guality in
: 15 /
clean air areas. Each implementation plan must be
approved by EPA before it becomes effective. Any such
plan may be approved by EPA if it is determined, among
other things, the plan provides for attainment of
the primary standards as expeditiously as practicable
but in no case later than three years from the date of

16 /
approval of the plan.

In the case of the secondary standards, the
plan must specify a reasonable time within which such
17 /
secondary standards would be attained. In addition,

the plan irust include emission limitations and schedules

for compliance with the limitations together with such

Clean Air Act §110(a)(1): Sierra Club, supra, note
14.

Id. at §ll10(a) (2) (A) (1i).

E

Id. at §l10(a) (2) (A} (ii),
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other measures as may be necessary to insure attainment

and maintenance of the national-standards including,

. _18/

but not limited to, land use and transportation controls,

and a procedure- for the review of the ldcation of new
19/

sources tn which 'emission standards will apply. The

procedure for reviewing the location of new sources

must in¢lude adeduate authority to prevent the construction

or modification of any new source subject to the emiSsion

standards at any location which would prevent the attain-

ment or maintenance of any national primary or secondary

' 20 /

air quality'standard:~

2. IhditétthSoumceﬁRevieW'and«AirAguality

Maintenance. EPA*has adoptéd:regulations with respect

to the preparation, adoption; and submittal of implémentation
21/

- plans. These regulations have been. further amended
‘as’a result of a décision of the District of Columbia
Court of Appeals in-National Resources Defense Council,

22/
Inc. v. EP2 which, -among-other things, required’

18 _

1d. at §110(a)(2) (B).

19 |

Id. at §110(a)(2) (D).

Id. at §110(a)(4). See -also 40 C.F.R. §52.18.

~Title 40 C.F:R., Subchapter C, Part S1.

BEbEE

475 F.2d 968 (b.C. Cir. 1973).
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EPA to deal with the problem created by air pollution
resulting from vehicular traffic near development. EPA
has promulgated regulations designed to control the
introduction of pollutants from so-called "indirect sources"
or "complex sources" in addition to the standards developed
_23 /
for control of air pollution from stationary sources.
An indirect source is any development generating sub-
stantial emissions as a result of motor vehicle activity
which is attracted to or associated with the development
and which may interfere with the attainment or maintenance
of any of the national standards. ReguIations which would
"trigger" application of indirect source controls have
24 /

been promulgated by EPA.

The regqulations promulgated by EPA following

the National Resources Defense Council case also provide

that each state implementation plan must contain a control
strategy to guarantee that growth and development in areas
.identified as having the potentiél for exceeding any

national standard wiehin the next ten years will not cause

"air pollution levels to exceed the national ambient air

23 / .
40 C.F.R. 51, 38 Fed. Reg. 15834, June 18, 1973.
24

40 C.F.R. 51, 39 Fed. Reg. 7269, Feb. 25, 1974.
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25 /

quality standards. Every new development which may
‘be a source of.air pollution either by direct stack
emlissions or bécause of the indirect generation of motor
vehicle activipy.(i-é., an indirect source) must be
reviewed by the state before it may be built.

;n ;esponsé to. amendments to the Clean ‘Air
Act which would have been  made had the Energy Emergency
Act passed Congress in December, 1973, EPA Administrator,
Russell E. Train, withdrew regulations previously issued
requiring review df new parking facilities fér thei;
impact on air quality. Rather, the date of any review
éf new parking.facilitiesdwould be deferred until January 1,

_26 / _
1975. Also.withdrawn were regulations requiring certain

t:ansportation_cpntrol plans.. These actions were taken
-to-.bring EPA regulations in line with the proposed amend-
hents. Although the améndments were not adopted>in 1973,
the reasons for the failure of Congress to enact them were
unrelated to the amendments. and EPA interpreted the
Congressional actions as‘prbyiding strong evidence of the

intent of Congress.

25/

o 40 C.F.R. §52.12.
26/ : :
' 39 Fed. Reg. 1848, January 15, 1974.
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3. Legislative History. Although a review

of the entire Clean Air Act might suggest the principal

air pollution control processes EPA is to deal with are
direct controls over emissions, Section 110 makes itr

clear land use controls and the review of the location of
new sources (with authority to prevent construction of

such sources) are important elements in a state air quality
implementation plan. Section 110(a) (2) provides that the
EPA may approve a state implementation plan if it is
determined that:

(B) it includes emission limitations,
schedules, and timetables for compliance
with such limitations, and such other
measures as may be necessary to insure
attainment and maintenance of such
primary or secondary standard, including,
but not limited to, land use and
transportation controls;

* * *

(D} it includes a procedure, meeting the
requirements of paragraph (4), for review
(prior to construction or modification)
of the location of new sources to which a
standard of performance will apply:

Section 110(a) (4) provides:

The procedure referred to in paragraph (2) (D)

for review, prior to construction or modification,
of the new location of new sources shall (A) pro-
vide for adequate authority to prevent the construc-
tion or modification of any new sources to which a
standard of performance under Section 111

will apply at any location which the State
determines will prevent the attainment or
maintenance within any air quality control
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region (or portion thereof) within such
State of a national ambient air quality
primary or secondary standard.

The extent and nature of the land use controls
to be utilized in achieving desired air quality are not
spelled out precisely in the Act nor is the legislative
history particularly clear. The Clean Air Act Amehd-
ments as originally passed by the Housé of Représéntatives
contained no particular provisions with respéct to land
use. However, the véersion adopted by the Senate did contain
the land use and transportation control elements foiind in
present Section 110. On page one of the report of the
Senate Committee on Public Wotks it is stated:

Land use policies must be developed to

prevent location'of facilities which

are not compatible with implementation

of national standards. 27 /

THe report goes on to say (at pages 12-13):

In addition to direct emission controls,

other potential parts of an implementation

plan includé land use and air and surface”

transportation coritrols. These should

insure that any eXisting or future stationhary’
source of air pollution will be located,
designéd, constructed, equipped, and

operated, . . . sO as nét to interfere

with the implementation, maintenance,

and enforéément of any applicable &ir
quality stahdard ot goal. '

S. Rep. No. 91-1196, 91st Cong. 2d Sess. 1 (1970).
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The Committee acknowledges that this

will require each region to make difficult
judgments about the siting of facilities
which may emit pollution agents, including
decisions to prohibit the location of new
sources which, although in compliance with
Section 113, would contribute to violation
of a regional air quality standard. These
factors would necessitate long-term
decisions of the character of the growth
and development of such region.

In the debate on the Senate floor following
the report by the Senate Committee on Public Works of
the bill to the full Senate, Sénator John Sherman Cooper,
the ranking Republican on the Senate Public Works Committee,
summed up the Senate bill as it relates to the ambient
air quality standards by saying:

Within nine months after standards are

fixed, pollution sources must be inventoried
in the entire country, hearings held, and a
control plan must be developed - including
emission requirements for sources, and what-
ever land use, traffic or other controls may
Le necessary. And these plans must accomplish
the air quality standards within three years.
It is at this point that States and communities
must make economic decisions, and decisions on
the future growth of their areas and the kind
of life they want, in considering alternative
neans of achieving clean air. 28 /

As previously indicated, the House version of
the Clean Air Act did not contain the land use provisions

found in the Senate bill. 1In conference, however, the

28 / '
116 Cong. Rec.S32918, September 21, 1970.
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Senate's view prevailed and the land use language found
in Section ll@:was made part of the law. 1In debating
the conference version:of the legislation, Senator Muskie bpbresent

a summary of the legislation on the Senate floor which said:

Implementation of standards will require
.changes-in public policy: "land use policies
must. be-developed. to prevent location of
facilities which-are not compatible with
implementation: of*national  standards. - States
must- review'the - -location of every: new
statienary:sourcé:. before construction to
assure no - interference with attainment

of the standards.

Transportation policies must be developed

or improved to assure that the impact of
pollution from-existing. moving sources is
.reduced to the minimum-:'compatible with the
needs: of - each-.region. Construction of
urban- highways -and’ freeways may be required
to take-second place to.rapid and mass
transit and.- other public transportation
systems. Central city use of motor wvehicles
may have to be restricted. 29 /

Although the legislative history indicates
Congress forsawithe.use of:land use and ﬁrahsportation
controls, the legislativevhiétory is not particularly
helpful in determining what-kind of land use or trans-
portation controls+may-or-ought to- be required. The
language of Sectiqn llO'simply states that land use

and’ transportation controls-may be required "as may

29 /
116 Cong. Rec.S42384, December 18, 1970.
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30 /

be necessary." The issue then arises as to what
kind of controls EPA can require local air pollution
control agencies to consider or implement, or which EPA
can 'impose itself in its direct implementation of Clean
Air Act standards.

4., Possible Land Use Control Mechanisms

a. Air Quality Districts. One possible mechanism

to relate land use more closely with air quality control
mechanisms would be the establishment of more narrowly
defined air quality control regions or districts. The
Senate Public Works Committee report accompanying the
Senate version of the Clean Air Act amendments indicated
the delineation of regional boundaries should be determined
on the basis of meteorological, topographical, and urban-
| 31/
industrial concentrations. Many of the air quality
control regions presently delineated cover broad areas
encompassing widely Qarying air pollution levels and
containing a variety of polluting sources. Consideration
could be given to sﬁudying the existing air quality
control region boundaries to determine whether it may be

useful or advisable to break down the country into smaller

Clean Air Act §ll0(a) (2)(B).

L&

S. Rep. No. 91-1196, supra note 27, at p. 8.



~40-

and more narrowly defined districts for purposes of
administration' of air quality standards.
The United States Court of Appeals decision in

the Sierra Club case requiring EPA to disapprove state

implementation plans which do not prevent significant
deterioration of air guality would to some'dégree prevent
air pollution coritrol ‘agencies in existing air quality
control regions from achieving air quality standards in
their particular regions as'a whole by permitting trade-
offs between relatively clean éreas and polluted areas
within the region. However, 'a narrower delineation of
air quality regions, taking into consideration suc¢h factors
as existing land uses, métédroiogical conditions, topography,
popdlatioh concentrations and other factors; may permit
the designation of ‘precisely defined air quality districts
which would permit the more effective implementation of
air'quality standards. This might also include the
prohibition or encouragement of particular types of sources
or uses because of existing pollution conditions.

Section 107 of the Clean Air Act continues the
'désigﬁations of air ghality control regions which
existed prior to enactment of the Clean Air Act Amend-
ments of 1970. Furthermore, it is stated that any
portion of a state which is not in one of the previously

designated air quality control regions would be an air
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quality control region. The Administrator is also
given authority to designate as an air quality control
region
. . . any interstate area or major intra-
state area which he deems necessary or
appropriate for attainment and maintenance
of ambient air quality standards. 32 /
This section would appear to permit EPA some flexibility
in delineating air qguality control regions on a basis which
might lead to more effective admipistration of the Act
and implementation of air quality standards. Further
breakdown of air quality control regions into smaller
districts for purposes of administration-céuld also be
required under Section 110 which requires states to

prepare appropriate implementation plans.

b. Emission Density Zoning. Another technique

for relating land use controls and achievement of air

guality standards which has been considered to some

extent by EPA is the cqncept of ”gmission density zoning."”
This would entail the designaﬁion of various districts

to which would be assigned allowable leveLs of:pol}ution
density. A procesé comparable to develdpment'of a traditional
zoning map would divide a jurisdiction into various |

districts in which certain uses would be ‘permitted or

32/

Clean Air Act §107(c).
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prohibited. No construction could take place within a
district which would result in emissions causing the
assigned emission“densities to be exceeded.

An'emission density zoning program would en-
counter a number of pOssible legal objections, the primary
one being based on' the-equal protection clause of the
Constitution. If an arbitrary level of emission density
is established.for-an area:and any one or few.parties is
pe;mitted to undertake development which will utilize all
or most of the allowable emissions for the entire:district,
owners of remaining parcels:smay be left with little or
no allowablez emissions thereby effectively reducing the
oppdrtﬁnities they have to .«develop their land. Depending
on .the method used to arrive at the allowable emission
densities and the opportunities various landowners would
"have to protect their own rights to develop their property,
such a'program could run into serious difficulties in that
a few property owners in a-district would be able to
effectively preempt the rights of all other property owners
to'idevelop their: -property.

Among the possible variations would bé a system
of transferable emission rights. <Various parcels within
a ‘particular emission density district would .be assigned
‘levels of allowable emission density. Owners of parcels

could either undertake construction which would use up
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the allowable emission density or they could sell their
allowable emission rights to other landownérs who could
accumulate sufficient emission rights to constructva
facility which might exceed the allowable emissions for any
one particular parcel. The person selling his emission
rights would then be prohibited from undertaking any
construction which would result in emissions exceeding any
of his remaining rights, if any. Utilization of a concept
of transferrable emission rights might be one way of
avoiding some of the legai and constitutional préblems in
limiting the allowable emissions from particular pieces
of property. However such a system has never been tried
and it is impossible to estimate the administrative
problems and costs that would result. |

The California Air Resources Board issued a
report in August, 1973 in which it recognized the need for
relating air pollution control to land use and transportation
planning. Legislation was proposed (which has been .
introduced in the California Senate as Senate Bill No. 1543)
which would authorize the California Air Resources Board to

establish emission limits for each pollutant in each air

33 / ,
A Repcrt to the Legislature on Guidelines for Relating
Air Pollution Control to Land Use and Transportation in

the State of California, California Air Resources Board,
August, 1973.
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basin in the State for which there is an active Basinwide
Air Pollution Control Coordinating Council. Each such
Basinwide Council is to subdivide its air basin into sub-
diQisions and develop emission limits for each subdivision.
The subdivisions are to be based on areas subject to
jurisdiction of planning agencies if practicable. chal
governments within the basins are then to prepare general
plans, regional land use plans and regional transportation
plans which must be reviewed and approved by the relevant
Basinwide Council.

A variety of other implementing amendments are
included in the proposed legislation designed to assure
that dévelopment inducing air pollution cannot be under-
taken without a permit which assures that emission limits
established for_individual air basin subdivisions a;e not
exceeded.--No perhit for construction, operation, sale,
rental or use of any article, machine or other contrivance
which méy cause air pollution may be issued if the established
emission limits would be exceeded or if the city or county
in which the sOu#ce is to be located does not have a
géneral plan approved by the Basinwide Air Pollution
Control Coordinating Council.

Thé California legislation is at this stage

merely prépased legislation. Furthermore, it does not
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provide any system of transferrable development rights.
However, it represents one of the very early efforts to
implement a form of emission density zoning and its progress
warrants observation.

c. Locational Performance Standards. Rather

than applying some form of districting or mapping concept
as suggested above to all types of polluting sources, EPA
could adopt a somewhat more limited épproach by implementing
Section 110(a) (2) (D) and Section 110(a) (4). This would
involve addption and implementation of a program relating
the matter of location to particular sources of pollupants
such as power plants, cement plants, smelters and other
major sources of air pollution. Such a program would
entail coordination of the emission standards developed
pursuant to Sections 111 and 112 with the implementation
plans developed under-Section 110 for the purpose of
identifying the types of sources for which locational
controls would be applied and the most effective ways of
applying the locational controls.

A variety of factors could be taken into
account in the implementation of such a locational control
program. For example, direct sources could be subject
to standards which would éncourage location near types

of development which would be less affected by emissions
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than would other types of development with higher associated
concentrations ‘6f pOpuIation, such as residential develop-
ment. Direct sources also could be encouraged to scatter
in particular directions because of the proximity to trans-
portation networks, related industries, topographical
conditions. or other factors-which could have the effect
of reducing the overall impact of a source on the surrounding
environment.

Another-basis on which EPA could make more
effectivé vse of its land use authority is to relate
the location of sources as - suggested above to particular
meteorological conditions. "Information as to prevailing
winds in a particular area, the étrenqth of those winds,
frequency of rainfall, "average humidity and other meteorological
factors may be a-substantial ‘determinant on the impact of
a particular polluting source on the environment surrounding
that “source. -For example, when it can be established that
prevailing winds in5a-given-area-are out of the west, it
makes more sense to locate a new copper smelter or incin-
erator at the east e€dge of a town rather than at the 'west

edge, all other factors being equal.

d. New.Source Review. In implementing the
new. source review reguirements of Section 110, the location

of sources could be related to air quality control.  The
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most obviocus and common method for dealing with the review

of polluting sources is to require a permit from the local
air pollution control agency before construction or
operation may be undertaken. This would,-tequire identifica-
tion of the kinds of sources for which permits will be
required as well as some delineation of the standards to

be applied in determining whether and under what conditions
to isste a permit.

The procedure and criteria fo:»issuing permits
can vary substantially. For example, new soﬁrce review
could be limited to simply reviewing a proposed new source
to assure that any applicable gmission or performance
standards will be complied with and construction will not
violate applicable air quality standards including the
significant deterioration standard. Such a procedure may
or may not take into account matters of location and land
use.

On the other hand, new source .review could
readiiy combine consideration of air quality standards
and»emission and performance standards with land use con-

. 34/
siderations as suggested above. The basic issue facing

34/
See supra, pp. 41 et seq.
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EPA in determining the best approach to new source review
is the extent to which EPA will permit local air pollution
control agencies to simply react to initiatives of builders
and.deveiopers~of pollqting sources or will require, local
air pollution control agencies to take some affirmative
steps in guiding or channelling development of poliuting
sources.

A simple permit procedure reviewing new sources
for consistency‘with national air quality standards and
performance standards may do little mdre than authorize
construction of.polluting sources on a first-come, first-
served basis. New sources which meet relevant performance
standardsrwould be permitted to be constructed and operated
unﬁil such time as those sources use up the allowab}e
emission limitations before the national ambient air
quality standards or the significant deterioration standard
prohibit introduction of further polluténts. At the other
extreme, EPA.might require lecal air pollution control
agencies to identify the kinds of development which.are
likely to come about or be required in the indefinite
future and to prepare a plan designating the most appropriate
sites for various types of new sources within the area
subject to jurisdiction of thé agency. Somewhere in

between these two .extremes could fall the implementation
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ot a program such as cmission densily zoning. or a more
refined districting program which would identify areas
where given levels of pollution would be permitted without
necessarily designating the type of development which would
be permitted within those limits.

e. Controls Over Waste Products From Air Pollution

Control Technology. Sources of air pollution which utilize

various kinds of control technology may in many instances
accumulate iarge quantities of materials which have been
removed from stack emissions and which must be disposed of.
For example, incinerators and power plants with stack
precipitators and devices for remoVing sulfur dioxide may
well accumulate large quantities of fly-ash particulates
and various sulfur compounds. It apparently has not been
the practice of EPA to give substantial copsiaeration to
the question of how air pollution sources can dispose of
these solid wastes. Although there is no specific authority
under the Clean Air Act authorizing EPA to impose conditions
on operators of air polluting Sources, it must be recognized
the Clean Air Act is but one of a number of environmental
protection and control acts administered by EPA.

There would seem little question implementation
of a permit program with respect to new sources would in-
clude authority to impose reasonable conditions in a permit

relatingto the subject matter of the permit. Operators
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of polluting-sources .are--also required to comply with any
applicable provisions under the Water Pollution Conérol
-Act or othérﬁenvinonmental programs which may be applicable
to the dispbsal‘of;solid or.liquid wastes. Since it is
“compliance with.Clean Air-Act requirements which leads to
.the necessity of.disposing:of wastes, the imposition of
.conditions in-.a.permit fequiring”the operato;:of=the

source to dispose . of .anyswaste products resulting: from
the‘employment of air pollution control technology in a
manner cénsistent with the Water Pollution Control Act or
other applicable environmental program should be sustainable.
If the operator .of an-.air.:pollution source fails to comply
with any otheraépplicable]diqusa1 reguirements, it would
not be unreasonable to require the shutdown of operation

of -the source until :such time as the operatof disposes of

‘waste materials.in a manner consistent with other. applicable

federal laws.

C. Performance Standards:for New and Existing Stationary
and Hazardous :Sources.

1. Current.:.Regqulatorvy.Program. In addition to

~its.authority to establish national ambient air quality
standards.and approve stéte.implementation plans to achieve

-and-maintain those standards, EPA is charged with establishing



"standards of performance" for new stationary sources of
air pollution such as power plants, incinerators, smelters,
35 /
Portland cement plants and other such sources. Whereas
the air quality standards are designed as a limit on the
amount of given pollutants to be permitted in the air

in a given area, emission standards are limitations on the

amount of pollutants which may be discharged from a specific

source.
EPA is also responsible for developing national
36/
emission standards for hazardous air pollutants. When

a hazardous pollutant has been identified and national
emission standards are issued, no person may emit that
pollutant anywhere in the United States in violation of
the standard. Thus far, EPA has identified and proposed
37/

standards for asbestos, beryllium and mercury.

All other new and existing sources of air
pollutants are subject to performance standards established

pursuant to Section 111 of the Act with the standards being

based on the degree of emission limitations which can be

35

Clean Air Act §lll.
36 _/

Id. at §ll2.
37

40 C.F.R. 61, 38 Fed. Reg. 8820, April 6, 1973.
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achieved by using the best emission control systeém
which has been adequately demonstrated taking into
account the cost of achieving the reduction in emissions.
After EPA has established performance standards for new
sources or emission standards for hazardous air pollutants,
each state may develop and submit to EPA a proposed pro-
. \ 39/
cedure for impleémenting’ and enforcing such standaras.
Such a procedure will normally involve use of a permit
system requiring a person seeking to construct a facility
covered by the standards to obtain a permit before com-
mencing cornstruction or opération of the source. If EPA
finds the proposed’ state procédure is "adeguate" EPA" is

to delegate its authority to the state to implement and

Clean Air Act §lll(a)(l). Performance standards

have been issued for a number of sources including
fossil-fueled steam genérating plants, sulfuric

and nitric acid®plantsy - incinerators and Portland
cement plants. 40 C.F.R. 60, 36 Fed. Reg. 24876,
Dec. 23, 1971. ThesSe standards specify emission
limitations for particulates, sulfur dioxide nitrogen
oxides and sulfuric acid mist as well as limits on
visible emissions.

Clean Air Act §1lll(c) and §li2(d).
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40 s
enforce the performance standards.

2. Locational Factors in Siting of Sources.

EPA's current regulations for control of emissions from
polluting sources require the removal of pollutants or the
limitation of the amount of pollutants emitted into the

11 /
atmosphere. These regulations can have an impact on
land use as they may determine that a particular source

may or may not be built. However, the regulations deal

solely with the technology for removal or reduction of

emissions from stacks and matters of land use are not taken into

consideration in determining the type of technology to be

utilized. It has been argued that a variety of other possible

40 /
In addition to programs for control of emissions
from new sources EPA 1is to prescribe regulations
establishing a procedure similar to that provided
under Section 110 (state implementation plans)- pur-
suant to which each state is to submit to EPA a plan
for establishing emission standards for existing sources
(as opposed to new sources) for any air pollutant for
which air quality criteria have not been issued but
to which a performance standard under Section 111 (b)
would apply if the existing source were a new source.
Such a plan must also provide for implementation and
enforcement of such standards. In the event a state
fails to submit a satisfactory plan to implement and
enforce emission standards for existing. sources,
Section 111(d) authorizes EPA to prescribe a plan for
any such state.

‘See 40 C.F.R. 61, 38 Fed. Reg. 8820, April 6, 1973,
and 40 C.F.R. 60,36 Fed. Reg. 24876, December 23, 1971.
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techniques could be utilized to reduce the impact of
particular polluting sources including the scattered siting
of stationary sources over wider areas, utilization of
taller emission stacks or intermittent controls (e.q.,
operating a polluting source only during periods of high
wind velocity so that pollutants will be quickly dispersed),
or the location of- a: source in particular areas which can
absorb greater emissions because of atmosphericldispersion
characteristics of the areas.

Existing regulations with respect to performance
standards for stationary or‘hazardousrsources do not take
iﬁto consideration the differences in metéorological
or topographical conditions in the area in wﬁich a particular
source may be located. .For example, the impact on the
environment and on the human population of a coal-fired
electric generating station, both from ﬁhe point of view
of particulates and sulfur oxides, may be entirely different
depending on the location of the power plant. Wind and
hoisture characteristics of different areas vary greatly
depending‘cn factors such as proximity to large bodies of
water, topography, relationship of the area to the prevailihg
wind currents as well as othérs. Thus, the impact of
emissions from a source located in a valley where winds
tend to be light and/or the humidity tends to be high

may well pose a more substantial threat to the environment



-55-

in the area of that plant than if the plant is located
in an open and drier area where wind currents tend to be
stronger.

The topography also plays a part. The location
of a polluting source in an area such as Los Angeles
which 1s subject to thermal inversions because of the
topography of the area is likely to have a more serious
"impact on the surrounding environment than if that source
is located on a high plateau or in a broad flat open area.
Of course, the topography and meteorology of a particular
area are related so it may be difficult in many situations
to isolate one factor from another in trying to determine
which factors were worthy of greater consideration.
Furthermore, proximity of sources to population concentra-
tions would also appear an element which might be taken into
consideration in developing emission standards.

Section 111l (a) (1) provides that the term "standard
of performance" refers to a standard of emissions which
reflects "the degree of emission limitation achievable
through the application of the best system of emission

reduction which (taking into account the cost of achieving

such reduction) the Administrator determihes has been

adequately demonstrated" (underlining added). In order to
properly take into account the cost of achieving emission

reductions one must look not only to the cost of the
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technology in relation to the benefits to be achieved in
tts use, but also to the cost to a community of implementing
J particular standard of performance.. This cost would be
measured not only in terms of the dollar impact on Lhoe
:ndustry or other source of instaliing the control tech-
sology but also in terms of the costs imposed on the
surrounding environment by-emissions from the polluting
source. |

The costs associated with the impact of -emissions
from a particular source on the environment will vary greatly
depending on the land use patterns of the surrounding
area. A determination can be made of the relative costs
uf_réquiring various levels of pollution control with
respect to particular types of sources and the area - wur-
roﬁnding such sources. If areas with particular metecrological
~r ‘topographical conditions can be identified which will
have a sﬁbstantially'greater ability to absorb polluting
emissions withcut substantial damage to the surrounding
environment, it -may well be that standards of performance
can take. into account the varying meteorological and
topographical conditions.

Section 112 dealing with hazardous air pol-
lutants does'not contain the same language with respect
to cost as is found in Section 111. However, in Section
'112¢(b) (1) (B} it is provided that "the Admiﬁist;ator shall

establish any such standard at the level which in his



judgment provides an ample margin of safety to protect the
public health from such hazardous air pollutants." This
standard wculd again appear to leave a degree of flexibility
with EPA to determine when a particular pollutant may be
hazardous to the public health. Whether or not emissions
from a particular plant are hazardoué could again depend

on the particular meteorological and topographical conditions
in the area as well as the proximity of the source to human
habitation or agricultural areas.

It may also be feasible to develop performance
standards which may require operation of a polluting source
in different ways depending upon particular conditicns at
any given point in time. Thus, a plant operating in an
area which is subject to strong wind currents in a pre-
vailing direction may well be subject to one aspect of a
standard applicable when winds are in fact blowing in the
prevailing manner. However, if winds shift to another
direction the standard of performance may reguire closing
down a plant t6 avoid danger to some particular area.

In addition to factors such as meteorological
conditions, topography or proximity to population concentra-
tions, attention to the location and proximity of one
polluting source to another may also be advisable siﬁce the
manner in which pollutants wil; react with each other may

affect air quality. For example, a given level of emissions



from a copper smelter and a coal-fired power plant when
taken individuéliy may not cause the kind of damage to

the surrounding environment as would the location of those
two sources in close proximity to each other. Where the
blénts ére in close proximity, the emissions from the
smelter when combined with the sulfur oxides or particulates
from the power plant might produce reactions of polilutants
which would be more damaging than the individual pollutants
by themselves.

Standards might be developed which. take proximity
of sources into consideration. For example, the emission
standard for a copper smélter with no other polluting
sources within a radius of one half mile may not be. quite
as stringént as the standard for that same smelter if another
source emitting a pollutant which will react with emissions
from the smelter is close by. The advisability of
developing standards along this line would, of course,
depend on the identification of poilutant reactions which
would warrant special treatment.

Effective implementation of performance standards
based on land use conditions. as well as control technology
will require land use controls. Thus, if a utility obtains
a permit to construct a coal-fired power plant in a
particular area because meteorological and topographical

conditions in the area are such that a somewhat greater
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amount of emissions can be tolecrated than would be true
under other circumstances, the agency issuing the permit
ought have sufficient authority over land use to preclude
future development which might affect or be affected by,

or might provide emissions which might react with, emissions
from the power plant.

Under Section 111{c) and 112(d), EPA is to
approve state procedures for implementing and enforcing
standards of performance for new sources or for hazardous
air pollutants from stationary sources if EPA finds the
state procedure is "adequate." If the air pollution
control agency has no direct influence or control in 1ahd
use decision-making processes, it would essentially lead
to a first-~come, first-served adminiétration of the permit
program as the control agency would issue permits to the
first parties applying who would meet applicable air
quality standards but would reject later applicants because
the standards could no longer bé met.

On the other hand, if emission standards are
7 deVeloped which include consideration of land use elements,
state programs which do hot’provide-sufficient controls
over land use would be inadequate. This.might requiré.
the local agency to undertake land use and growth studies-

on its own to enable it to provide some direction to development
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or it could involve a form of coordination between the

air pollution control agency and other existing relevant
planning and land use control agencies. While this
coordination could take various forms, the basic idea

would be to prevent any land development which could result
in conflicts with air pollution control programs.

" Similarly under Sec¢tion 111(d), EPA could require states
submitting.plans for impleméntation and enforcement of
emission standards from existing stationary sources to
contain sufficient land use control elements to implément

any land use aspects of emission standards.



-61-

CHAPTER IV

EPA AUTHORITY TO IMPOSE LAND USE CONTROL REQUIREMENTS
UNDER THE FEDERAL WATER POLLUTION CONTROL ACT AND MARINE
PROTECTION, RESEARCH AND SANCTUARIES ACT

Efforts on the part of the federal government
to deal with proklems of water pollution go back to the
19th Century. The Rivers and Harbors Act of 1899 required
a permit from the Army Corps of Engineers before any refuse
(other than storm water runoff) could be discharged into
any navigable waterway of the United States or any tributary

1/ |
thereof. With the rising demand for protection of
the environment in the decade of the 1960's, a number of
water quality improvement laws were enacted culminating
with the Federal Water Pollution Control Act Amendments of
2/ |

1972 which replaced previous water pollution laws and
provided a more comprehensive progfam for water pollution
control and abatement.

Under the 1972 law, EPA is to attack the problem
.of water pollutioﬂfby déveloping water quality standards

and limitations on permissible effluents which may be

discharged into the nation's waters. States are to strive

Rivers and Harbors Act of 1899, §13. See United States v.
Republic Steel Corp. 362_U.S. 482 (1960).

1/

2/ :
Pub. L. No. 92-500, 86 Stat. 816 (October 18, 1972),
33 U.S.C.A. §§1251 et seq. (hereinafter sometimes
referred to as the "Water Pollution Control Act."



to achieve the standavds and limitations by doviging plans
and programs for administering and enforcing the water
quélity and effluent standards,.but if they fail to do so,
EPA will urdertake enforcement measures. EPA also is
authorized to provide funds for research, development and
impleﬁentation of programs to implement the Water Act, for
the adm;nistration ofi anti-pollution programs, and for the
construction of waste water treatment works. Grants for
anti-pollution programs are conditioned on EPA's approval
oﬁ a program for the prevention, reduction and elimingtion
of pollution, Grants may be made for treatment works
only if they are in conformity with applicable state:
standards and plans.

The 1972 Amendments also provided for a
National Pollutént Discharge Elimination System (NPDES).
All point. sources discharging pollutants into navigablé
waters are required to have a permit issued either by a
.state under an EPA-approved NPDES program or by the EPA in -
those states which have no such program. Permitees
must be found to be in compliance with all.applicable

standards.

A. Water Pollution-cbntrol Grants

1. Pollutioh Cont;ol Programs. Pursuant to

Section 106 of the Water Pollution Control Act, EPA is
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authorized to make grants to states and to interstate
agencies to assist them in édministering programs for the
prevention, reduction and eliminétion of water pollution.
Grants made under Section 106 are made on condition the
state files a report of the current status of its pollution
control program and "such additional information, data,
3/
and reports as the Administrator may require." The
state must also submit a program for control of pollution
and there must not be in effect any federally assumed
4/

enforcement as defined in Section 309 of the Act.

The conditioning authority in Section 106
i1s somewhat more'narfowly defined than is the case under
Section 105 of the Clean Air Act which authorizes EPA
to make grants on such terms and conditions as it deems
necessary. However, EPA is authorized to reqﬁire "such
additional information, data, and reports as the adminis;ra—

tor may require," and pursuant to this authority, EPA
could require states to give some consideration to how
land use controls might be utilized to carry out the state's

pollution control program. In addition, the report of the

3/

Water Pollution Control Act, §106(f) (1).

Id. at §106(£f)(2) and (3). Section 309 permits EPA to
undertake enforcement of Water Pollution Control Act
standards and permit conditions where states fail to

take appropriate action to halt violations.
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Senate Committee on Public Works indicates that one of
the elements introduced to implement the new amendments

is the deVelqpment of "controls for locating new discharge
S5/

sources." Continuing on, the report states:

In addition to fiscal and other basic
program requirements, the bill requires

as a condition to Federal assistance
compliance with ..elements essential to a
high level of performance in State water
pollution control programs. These elements
include :monitoring water quality, reviewing
and regulating the location of new sources
of discharge, setting priorities for waste
treatment works construction, and pro-
cedures to assure non-degradation of

water quality and, to assure no altera-
'‘tion of the quality of any waters which
meet the objectives of this Act.

Thus, it is likely EPA could successfully impose conditions
requiring states to have available adeduate land use controls
to regulate development which may affect water pollution
before a grant would be made.

2. Constnuction of Treatment Works. Grants

for publicly owned treatment works may be made by EPA
‘pursuant to Section 201(g) of the Act. Section 204 out-
lines a number of conditions which must be met prior to
appfoving ahy grant for publicly owned treatment works

which include, .among others, the following:

5/

S. Rep. No. 92-414, 92nd Cong., lst Sess. 19-20 (1971)
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l. The works are included in any applicable
areawide waste treatment management plan
pursuant to Section 208.

2. The works are in conformity with any
applicable state continuing planning process
under Section 303.

3. The works have been certified by an
appropriate state water pollution control
agency as being entitled to priority
over other works in the state pursuant
to any applicable state continuing planning
process pursuant to Section 303.

4. The size and capacity of the treatment
works relates directly to the needs
be served by the plant including sufficient
reserve capacity as approved by EPA. _6 /

In addition to the conditions set forth in Section 204,
before any publicly owned treatment works may be operated,
it must obtain a permit under the National Pollutant Dis-
charge Elimination System. As discussed in a later portion
of this report dealing with the NPDES system, a variety
of conditions may be imposed on the issuance of a permit
which can effectively require imposition and implementation
of stringent land use controls by the public body seeking
2/

to obtain funds for construction of a treatment plant..

a. Grant Conditions. May EPA impose conditions

on construction grants which require state or local agencies

6
Water Pollution Control Act at §204(a).
1/ |
See infra, pp. 111-118.
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to adopt and implement land use control programs for the
area to be served by the waste treatment plant? If

Section 208 or Section 303 plans are applicable to the
particular treatment plant for which a grant is being sought,
it would seem clear that conditions requiring an applicant
to undertake such planning-and contrel programs as are
required under either of those plans could also bet imposed
as a condition to obtaining any grant under Section 201(qg).

However, Section 204{a) conditions the approval
of grants to conformity with a Section 208 or 303 ‘plan
only if there is "any applicable” plan. If no such plans
have been developed or approved, it would not appear EPA
is precluded‘from-approving a construction grant. More-
over, the lack of such plans would not appear to preclude
EPA from imposing-conditions requiring at least some considera-
tion of land use controls and factors prior to authorizing
a grant.

Section 204(a) (5) provides a grant may not be
approved unless EPA deterniines that the size and capacity
of the proposed treatment piant relate directly to the
needs to be served by the éiant including sufficient reserve
capacityl Without adequate information and projectionsl
as to the type of growth and development occuring or likely

to occur in an area to be served by a proposed treatment works,
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it may not be possible for EPA to make a detormination
that the size and capacity is sufficient. Thus, it would
seem clear EPA has the authority to require an applicant
to furnish information concerning the kind of development
presently existing in an area and the growth and develop-
ment which is projected for that area.

The question then arises as to whether pur-
suant to grant conditions EPA can require the public
body seeking the grant to have sufficient land use and
development controls so as to enforce a growth plan in
the area to assure that the treatment plant capacity is
not overloaded. Arguably, 1f no Section 208 or Section 303
plané are applicable, EPA would have no such authority as
the Act does set out conditions and limitations on
approving grants and there is no provision specifically
authorizing EPA to condition a grant to the exercise of
power by the applicant to control growth and development
in the area to be served by the treatment works.

However, before ény publicly owned treatment
works may discharge any effluents into navigable waters
of the United States, a permit under the NPDES program.
is required. As discussed later in this report, NPDES
permits may impose conditions on pubiic bodies owning

treatment works requiring them to have and to exercise
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various kinds of land use control enabling them to im-
plement and enforce growth plans for their particular

8/ _ _
areas. " Since the capability of exercising growth and.
development control can be made'a prerequisite to opera-
tion of a plant to be constructed with a grant from EPA,
there would appear to be a sound basis for cbncluding'that
the construction grant itself could be_conditioned-along
the same lires as. the NEDES-permit could ultimately Dbe

conditioned.

b. Legislative History. Considerable concern

is found in_the legislative: history for the need to develop
alternative sewage disposal,sysﬁems including land disposal.
In dLscussing Section 201, the report of the Senate-Public
Works Committee states:

The Committee has, therefore, included

a requirement that Federal assistance

for the construction: of waste treatment
facilities must reguire, where appropriate,
practices which will recycle and reclaim
water and provide for the contained or
confined disposal of pollutants. This
bill would establish a policy in concert
with the fundamental ecological principle
that, to the extent possible, all
materials should be returned to the

cycles from which they were generated.
Properly managed, this means pollutants do:
not escape or migrate to cause degradation
of the water, air or land environment._ 9 /

8
See infra, pp. 111-118.
2/
S. Rep. No. 92-414, supra note 5, at23-24.
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it may not be possible for EPA to make a determination
that the size and capacity is sufficient. Thus, it would
seem clear EPA has the authority to requife an applicant
to fﬁrnish information concerning the kind of development
presenfly existing in an area and the growth and develop-
ment which is projected for that area.

The question then arises as to whether pur-
suant to grant conditions EPA can require the public
body seeking the grant to have sufficient land use and
development controls so as to enforce a growth plan in
the area to assure that the treatment plant capacity is
not overloaded. Arguably, if no Section 208 or Section 303
plans are-applicable, EPA would have no such authority as
the Act does set out conditions and limitations on
approving grants and there is no provision specificallyi
authorizing EPA to condition a grant to the exercise of
power by the applicant to control growth and development
in the area to be served-by the treatment works.

However, before any publicly owned treatment
works may discharge any effluents into navigable waters
of the United States, a permit under the NPDES program.
is required. As discussed later in this report, NPDES
permits may impose conditions on public bodies owning

treatment works requiring them to have and to exercise
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various kinds of land use control enabling them tc im-
plement and enforce growth plahs for their particular
8/

areas. Since the capability of exercising growth and
developmentvbontfol can be made a prerequisite to opera-
tion of a plant to be constructed with a grant from EPA,
'there would appear to be a sound basis for concluding that
the construction grant itself could be conditioned along
the same lines as the NPDES permit could ultimately be

conditioned.

b. Legislative History. Considerable concern

is found in the legislative history for the need to develop
alternative sewage disposal systems including land disposal.

In discussing Section 201, the report of the Senats Public

Works Committee states:

The Committee has, therefore, included

a requirement that Federal assistance

for the construction of waste treatment
facilities must require, where appropriate,
practices which will recycle and reclaim
water and provide for the contained or
confined disposal of pollutants. This
bill would establish a policy in concert
with the fundamental ecological principle
that, to the extent possible, all
materials should be returned to the

cycles from which they were generated.
Properly managed, this means pollutants do
not escape or migrate to cause degradation
of the water, air or land environment. 9 /

infra, pp. 111-118.

No. 92-414, supra note 5, at23-24.
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* * *

Land disposal systems to be effective must

be designed and managed so that sewage

is applied to the land at control rates,

concentrations and proportions of pol-

lutants, so that the character of the land

and the plant life are not overtaxed or

otherwise degraded. Properly designed

land disposal of pollutants must include

pretreatment to remove . industrial and tox

materials. 10 /
The report of the House Committee on Public Works indicates
a similar concern for research as to land disposal techniques.
In light of this history and the language in Section 201(g)
requiring recipients of funds to demonstrate that alterna-
tive waste disposal techniques have been studied, it would
appear EPA would have adequate authority to impose conditions
with respect to disposal of sludge and other materials
from the plant constructed with the funds. The authority
might go so far as to rquire the recipient to have adequate
authority to designate land for disposal of effluents in
accordance with the results of its study and evaluation
of alternative waste management techniques.

Whether EPA would want as a policy matter to go

so far as to impose conditions at the grant stage similar

Id. at 25.

£ e

H. R. Rep. No. 92-911, 92nd Cong., 2d Sess. 87 (1972).

11/



-70-

to those it might impose at the permit stage is at this
point an open guestion. Thus, it may be preferable, in
situations where a planning process is not underway or
approved, to condition grants to the undertaking of a
pianning program and the development of a control strategy
which will ultimately provide the mechanism for assuring
that treatment works constructed under federal grants are
not overloaded. Following this approach, the agency in-
volved would have an opportunity while construction is-
underway to make appropriate studies of the area under:
its jurisdiction to determine ultimate needs for sewage
treatment capacity in light of projected growth and
development and to come up with procedures for controlling
growth and development so water_quality and effluent
standards can be achieved and maintained.

Another issué which has been raised by some
is whether construction grants may be conditioned on
an applicant's showing of compliance with standards and
criteria déveloped under other environmental control laws
édministered by EPA. Where the operation of a treatment
plant may be subject to other environmental control laws,
such aé any odor requirements devéloped under thé Clean
Air Act or any applicable solid waste disposal guidelines
under the Solid Waste Dispdsal Act, a good argumerit exists

that EPA has authority to condition its grant to require
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compliance with such other applicable environmental
controls. A waste water treatment plant can create odor
problems and in removing waste material from waste water,
solid and liquid wastes will have to be disposed of in
some fashion. Thus, in operation of a treatment plant,

it is possible standards developed under other pollution
control acts will come into play because-of construction
and operation of the treatment planﬁ under the Water
Pollution Control Act. ‘As the various acts would be related
by virtue of the operation of the treatment plant, there
woﬁld be a sound argument that conditions could be imposed
requiring compliance with other environmental control

laws which would come into.play with respect to various
operations of the plant.

A Congressional purpose to bring some degree of
coordination between environmental programs in the control
of water pollution can be seen in the provision of
Section 511 (c) (1) of the Water Pollution Control Act.

This section requires the preparation of an environmental
impact statement pursuant to the National Environmental

12 /

Policy Act with respect to the grant of funds for a

12/

42 U.S.C.A. 84331, hereinafter referred to as "NEPA."
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wastewater treatment plant and the issuance of a new source per-
mit under the. Natioconal Pollutant Discharge Elimination System.
Except for these two matters, environmental impact statements
under NEPA are not required for EPA actions under the

Water Polluticon Control Act.

Although NEPA itself does not confer on EPA
specific authority to impose environmental controls not
already found in various other environmental control laws,
the fact an environmental impact statement is required under
NEPA with respect to waste water treatment plant grants and
NPDES permits while not reguired with respect to other
actions of EPA under the Water Pollution Control Act is a
clear indi;ation of Congressional intent that EPA give some
consideration to the impact of its exercise of authority
in these two areas in a manner transcending the scope of
Water Act standards and objectives .alone. With this intent
in mind, it would seem incongruous if the authority of EPA
to condition construction permits was so narrowly interpreted
as to require an analysis of the overall environmental
impact of the grant while precluding EPA from implementing
s&andards'developed pﬁrsuant to its authority under other
pollution control acts by conditioning grants to assure

implementation of those standards. This is particularly

13/

See infra, pp. 109 et seq.
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true where the grant will lead to operation of a
treatment plant which may run into conflict with other
pollution control programs.

Whether an applicant could be required to be
in compliance with aspects of other environmental control
laws not related to the operation of the plant is another
question. For example, could EPA condition a waste
treatment plant construction grant on the development by
the public body of a plan for the review of new sources
under the Clean Alr Act where there is no particular relation-
ship beéween the operation of the waste treaﬁment plant
and whatever new source standards might be developed under
the Clean Air Act? As Congress has deemed it advisable to
enact two separate piéces Oof legislation dealing with
water and air pollution, unless there is some direct relatioh
between.the operation of a sewage treatment plant and air
quality standards>which would be applicable to that plant,
‘EPA would be stretching its authority considerably to try
to attach cqhditions to a water treatment plant constrgction
grant which concern unrelated aspects-of air pollution

or other environmental control programs.

B. Areawide Waste Treatment Management Plans

Congress authorized an intensive effort to deal

with water pollution problems in areas with serious pollution
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control problems.by directing EPA to develop.and . publish
guidelines for the identification of those urban-industrial
or other areas -where ssbstantial water quality control
problems may;existtéﬂ_' An. areawide waste treatment manage-
-ment planhiﬁg_process.and plan for these areas is to be
developed (hereinafter.calied.ah "areawide plan!'). It
anticipates municipal.and. industrial waste treatment needs,
establishes construction priorities, regulates the location,
modification and construction of any waste treatment facility
in the area, and enforces: procedures and methods to control
various nonpoint sources . of pollution.li_/

Onceuén areawide plan is approved, permits under
the NPDES system may not:be issued if fhey would conflict
with the plan. Likewise, once the plan is approved, EPA
may.not make .grants for construction of municipal treat-
‘ment works unless it is determined. such works are included

17 /

in- the areawide plan. The federal government.may provide

funds to assist in developing and operating a continuing

H
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Water Pollution Control Act at §208(a).

Id. at §208(b).

[
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Id. at §208(e).

|t
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d. at §208(d).
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18

areawide planning process.

The importance of this section of the Act and
the intention that it encompass the coordination of land
use matters with environmental control is evidenced by the
report of'the Senate Committee on Public Works accompanying
the bill originally passed by the Senate which is substantially
in the form finally enacted:

Perhaps the principal cause of inefficiency
and poor performance in the management of
waste in the metropolitan regions is the in-
coherent and uncoordinated planning and manage-
ment that prevails in many areas of the Nation.
Adjacent communities and industries are under
no mandate to coordinate land use or water
quality planning activities. This results

in poor overall performance and the prolifera-
tion of many direct and indirect discharge
sources 1nto receiving waters. Such diffuse
and divergent programs not only intensify
pollution problems but they prevent the use of
economies of scale, efficiency of treatment
methods, and, most importantly, coherent,
integrated and comprehensive land use manage-
ment.

Consequently, thé Committee has included

in the bill a mechanism that would establish
planning and management capability throughout
. each Btate. The mechanism is initiated by the
Administrator who would set forth definitive
criteria on those interstate and intrastate
areas for which regional waste treatment
management plans are to be developed.

* * *

18/

Ry

Id. at §208(f).
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A regional planning mechanism will be in-
effective if it does not provide an effective
means of regulating all sources of pollutants
within the region, and if it does not provide
an overall management mechanism to assure im-
plementation of any plan developed.

* * *

Uncontrolled growth and expansion and
competition among units of government will
be reduced if effective environmental
~controls are to be imposed. 19/

1. Necessity of Areawide Plan. Although there

are provisions in the Water Pollution Control Act making

- permits or grants subject to consistency with any existing
areawide plan, the question arises as to Qhether it is
necessary under the Act to prepare areawide plans as pre-
conditions to any other activities under the Act. The
language of Section 208 is drafted in a mandatory form in
that EPA "shall" publish guidelines for identification of
areas having substantial water gquality problems, and the
governor of each state "shall" identify each such area

and "shall" designate the boundaries of each area and an

: 20/
organization capable of developing an areawide plan.

19 7
S. Rep. No. 92-414, supra note 5, at 36-37.
0_"7 :
However, there is no mechanism in the Act for any type
federal enforcement of the apparent requirements. 1In
contrast, Section 303 requires states to adopt water

quality standards applicable to intrastate waters; if
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NPDES permits and construction grants must be

in conformity with any "applicable" areawide plan, but if

there is no plan there is no need to comply with a plan

and a construction grant or permit may be issued..  Thus,

Section 208 plans cannot be considered mandatory pre-

conditions to other actions under the Act and the failure

of a state to promulgate areawide plans will not prejudice

its rights under other provisions of the Act.

2. Content of Areawide Plan. Where areawide

plans are developed pursuant to Section 208, the Act enumerates

a number of items which must be included in the areawide

planning process, including the following:

a. Identification of treatment works
necessary to meet anticipated municipal
and industrial waste treatﬁent needs of
the area over a -20-year period with annual
updating, including any requirements for
the acquisition of land for treatment

purposes.

ll\)
~

(cont'd.) :

they fail to do s0O EPA is authorized to promulgate

such standards. Water Pollution Control Act at §303(a).
Also, states are required to have continuing planning
processes.-under Section 303 and, if they do not, no state
program for issuance of NPDES permits can be approved,
with the result that permits for that particular state
would be ‘issued directly by EPA. Id. at §303(e).
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b. Establishment of construction priorities
for treatment works.

c. Establishment of a program to regulate the
location, modification and construction of
"any facilities" within the‘area which may
result in waste discharges and_to assure
that industrial or commercial waﬁtes dis-
charged into treatment works meet applicable
pretreatment standards.

d. Identification of measures necessary to
carry out the plan including agencies
to construct, operate and maintain office
facilities required.

e. A proceés to identify various nonpoint
sources of pollution related to construction
activity, mining, agriculture and forestry
including procedures and methods "including
land use requirements" to control such sources
to the extent feasible.

f. A process to identify and control salt
water intrusion into rivers, lakes and

estuaries. 21 /

Id. at §208(b)(2). Other requirements are also spelled
out with the admonition that the planning process is
not limited to the enumerated items.
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Perhaps the most far reaching provision 1in
Section 208 is the provision that any areawide plan is to
include a program "to regulate the location, modification
and construction of any facilities within such area which

22 /

may result in any discharge in such area." Taken
literally, this phrase could be interpreted to refer to
regulation of the location or construction of any building,
such as a home or commercial building, which may result in
discharge of wastes into navigable waters. The term
"facilities" is not defined in the Act and there is no clear
indication in the legislative history as to what the term
was intended to encompass in this particular provision.
Other uses of the term in the Act are in provisions vhich
more clearly relate to waste treatment facilitiesgld or
other particular kinds of facilities such as research

24 / 25/
facilities. The term "treatment wqus" is defined
and the use of the term "facilities" in the same section
with the.term "treatment works" would seem to indicate

"facilities" has a somewhat broader meaning than the term

."treatment works."

22/
Id. at §208(b) (2) (C) (i1).
23 /7

E.g., Id.at §201(d) and (e) and §208(b) (2) (D).
Id. at §104(h) (B).

cE

Id. at §212(2).
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In light of the broad congressional purpose
in enacting Section 208, there is strong indication
the use of the term "facilities" was intended to encompass
any facility which would result in any discharge in the
navigable waters. This would encompass both municipal and
private sewage treatment works as well as any other point

26_/

sources of pollution.

3. Potential Contrel Mechanisms for Areawide Plans.
One method for regulating location of "facilities resulting
in any discharge" would be. to coordinate the traditional
zoning, subdivisionrand planning piocesses with the area-
wide planning process to limit the amount and type of
development in the area so exlstlng and projected treatment
works will not be overloadedmng/ Ideally, this could

lead to an optimal planning process whereby growth and

development could be accommodated by sewage treatment

26 /
The term probably was not intended to encompass single
family residential developments or other facilities
which are connected. to municipal or private treatment
systems as the term "discharge" is defined in Section
502(12) and (16) to refer to the discharge of pollutants
into navigable waters from any point source.

Such a process does raise the issue of whether sewage
treatment capacity is designed to meet expected
growth and development or whether growth and develop-
ment are:limited to avoid overload of sewage treat-
ment capac1ty. See Golden v. Planning Board of Town
of Ramapo, 285 N.E.2d 291 (N.Y. 1972) and cases. and
authority cited therein at 302-303.
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facilities to the extent permitted consistent with water
quality standards and effluent limitation capabilities,
but this ideal requires a massive coordination of local
plaﬁning and zoning controls far beyond what is now found
in most :egions.

Somewhat less comprehensive but equally ex-
perimental methods might also achieve the primary purpose
of Section 208. One such method would be a program assigning
a limit on the amount of allowable effluents which may be
discharged ffom each parcel of land. Such a program would
take into account such factors as the suitability of the
soil for installation of septic tanks, available sewage
treatment capacity and existing water quality in the
area. No person would be permitted to undertake any develop-
ment which would be expected to result in efflﬁents in an
amount greater than the allowable limit. Some flexibility
could be built in by allowing the transfer of effluent
limitations from one parcel to another so a developer in
need of a higher effluent limit than 1is assigned to his
parcel could purchase or otherwise acquire additiqnal rights
to discharge effluents.. This would mean the owner of a
parcel selling his effluent rights would be further limited
or precluded from undertaking any development resulting

in effluents.
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Such a procedure would not necessarily entail
any particular planning as to what kind of development
would occur at any particular point in the area. Rather,
a developer could undertake a project anywhere land can
be found and sufficient effluent rights accumulated.
However, this process is founded on an assumption (which
may be hard to sustain) that the maximum level of efflugnts
which can be accommodated may be discovered and fairly
spread ardund'parcel by parcel. An effective ceilingfis
placed on development which may be quite arbitr&ry. Legal
objections would be amelioratéed to some extent by giving
landowners the right to transfeér or aéquire effluent
rights so each owner would have- an 6pportunity to undertake
development either within the limits assigned to his land
or such other limits as he can acquire. Of course, once
all effluent limits for an area are used up by the first
.developers. later development may be precluded or limited.

A Section 208 process could also limit its regula-
tory efforts to those developments which will discharge
effluents directly into waterways and not be concerned
with development which will be connected to municipal or
private sewage treatment systems. Such a process would
proceed on the theory that control of development which

will be connected to sewage treatment systems can be
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handled through the NPDES process and the Section 208
process need only be concerned with effluents not discharged
into such treatment systems. Under such a process, a
developer or operator of any facility dischgrging directly
into navigable waters, which could include a home utilizing
a septic system, would obtain a permit by filing a statement
regarding the amount of effluents to be generated by the
facility. Permits would be issued on a first-come, first-
served basis so long as all water quality and effluent

standards could be met.

4. Section 208 and Nonpoint Source Pollution.
Another aspect of pollution to be considered in areawidé
plans is nonpoint source pollution. Guidelines for the
control of nonpoint source pollution are to be developed
by EPA pursuant to Section 304 (e) and areawide plans are to
contain "procedures and methods (including land use require-

_28/

ments) " for control of nonpoint sources. Nonpoint
controls might be encompassed in any of the programs
sugge;ted abéve for inclusion in areawide plans although
the greater difficulties in identifying and controlling
nonpoint sources as opposed to point sources may make it

advisable to establish a separate control procedure.

28/

Water Pollution Control Act at §208(b) (2) (G) (H) and (I).



-84-

One possible procedure would be to establish
standards of performance which various types of nonpoint
sources would be required to comply with. The Section 208
agency could identify the various types of nonpoint sources
requiring exeréise of pollution controls and develop
standards and guidelines with which operators of a source
would have to comply. Such standards and guidelines need
not spell out measures the eperator would have to take to
meet the pollution limitations. However, if an operator
fails to meet the applicable standards of performance, the
agency would be authorized ;ogrequire the operator to cease
operations and/or to take such steps as may be necessary
to end the pollution problem.

A second approach would be to implement a
program requiring the operator of a nonpoint source to obtain
a permit before undertaking- any specified activities likely
to lead to nonpoint source pollution. The operator would
be required to cutline all steps to be taken to assure thaﬁ'
nonpoint source stahdards are not violated.

As a part of either of these procedures, EPA
could establish guidelines to assist local agencies in
identifying areas which would not be suitable, either in
general or in some particulars, for nonpoint source develop-
ment. For example, strip mining on certain slopes may

present such nonpoint source pollution problems to warrant
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a general standard forbidding strip mining on any slope
over a certain degree. On the other hand, other farming
or timbering activities may be permitted in such an area
with appropriate precautions.

5. Section 208 Agency. As Section 208 was

enacted for the purpose of providing comprehensive planning
in areas with serious pollution control problems, the
question arises as to what ought to be the relation between
a Section 208 agency and other state, regional and local
land planning agencies. The Act requires ﬁhe areawide
agency be a "single representative organization, including
elected officials from local governments or their designées."
Many states have established regional planning bodies which
may include elected officials and may meet the requirements
of §208(a) (2)(B). In addition to the Section '208(a) (2)
requirements, an areawide agency must have authority, among
other things, "to carry out appropriate portions of an
areawide waste treatment management plan developed under
30 /
subsection (b} of this section."” Absent such
authority, EPA may reject the designation of the agency

until such time as the deficiency is corrected.

Id. at §208(a)(2).

‘

I1d. at §208(c) (2) ().



Although EPA could presumably ignore the existence
of other land use planning agencies at the state, regional
and local levels to determine if a designated agency had the
‘appropriate representation.and authority, the scope of
Section 208, as evidenced by ‘the scope of its language
and legislative history, is to provide comprehensive
planning for designaﬁed-areas. Thus, the Congressional
objective is more likely ‘to -be attained if existing -state,
regional and local land planning and control agenéiés are
in some manner coordinated with the Section 208 agency.

If the Section 208 .agency is-an existing agency which is
already coordinated to some -extent with other agencies,

this may not be‘a serious:problem. However, thérerare few
regional agencies in the United States which have the

scope of fesponsibility and -rauthority required under Section
208 ‘which are also well coordinated with other state, regional
and local agencies impacting on land use decision making
processes.

With the choice of the areawide agency to develop
and administer areawide plans left to the states, EPA is
in the position of having ‘to accept or reject the choice
without authority to designate the appropriate agency.

A degree-of coordination between the Section 208 -agency
and ‘other agencies dealing with land use issues might be

achieved, however, by requiring the Section 208 agency in
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preparing its plan to consult with other state and local
planning agencies and reporting to EPA how the areawide
plan conforms to plans developed by other land use agencies
explaining any inconsistencies together with procedures

for resolving inconsistencies.

C. Water Quality Implementation Plans.

Prior to enactment of the 1972 amendments, many

states had developed water quality standards applicable

to interstate waters within each particular state which

had been approved by the federal government. Under the
prior law, the federal government had established guide-
lines and criteria to assist states in developing the water
quality standards. Each state determined which portion

of the interstate waters within its boundaries would be
ear-marked for particular kinds of use such as drinking
water or industrial cooling. Federal regulations required
that no body of water be classified for a use which resulted

31/

in a lower level of purity than already existed. This

was, in effect, an anti-degradation policy. A second

31/
U.S. Department of the Interior, Guidelines for
Establishing Water Quality Standards for Interstate
Waters (1966) at p. 4, Guideline 1l; See Action for
Environmental Quality, EPA (1973) at p. 12.
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groundrule was that no body of water would be designated
only for use for waste disposal.lz—/

Water quality standards adopted by states prior
to the enactment of the 1972 amendments which were approved

33/
by EPA are still applicable under the new law. In
addition, states which may have adopted standards applicable
to intrastate waters may submit those standards for appreoval
to EPA.QQ—/ States which had not adopted standards for
intrastate waters are to adopt standards and submit them
35 /

for approval by EPA. If a state fails to prepare
appropriate standards, EPA is authorized to prepare-such
standards and impoée them on states.gé_/ In establishing
such standards, the use and value of Qaters for public
water supplies, navigation, propogation of fish and wildlife,
and recreational, agricultural and industriai_purposes must |

all be considered. It is 1important to note the water

quality standards developed under the 1972 law are applicable

32 /
Id., Guideline 1; p. 5.
33 /
Water Pollution Control Act, §301l(a) (l).
34 /
Id. at §301(a) (2).
35 '
Id. at §301(a)(3).
36 / - '

Id. at §303(b).
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to all waters in the United States and not only to inter-

state or "navigable" waters as that term had previously
37/

been interpreted.

To prevent further degradation of the bodies of
water already subject to a high degree of pollution, states
are also required to identify those waters within their
boundaries for which effluent limitations alone developed
under the Act are not stringent enough to implement the
applicable water quality standards. For such waters the
total maximum daily load of pollutants which may be per-
mitted must be established, with procedures for limiting
effluents to the maximum allowable load consistent with-she
protection and propagation of shellfish and wildlife.éﬁ_/

EPA 1is further required to develop and publish in-
formation on factors necessary to res;ore and maintain the
chemical, physical and biological integrity of all navigable
waters, groundwaters, and ocean waters as well as on what

must be done to protect shellfish, fish and wildlife

and to allow recreational use of various water

37 / .
Id. at §502(7) ("The term 'navigable waters' means
the waters of the United States, including the
territorial seas."). '

E

Id. at §303(d).
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Id. at §304(a). Effluent limitations are to be developed
under the 1972 Act which will be based on "application
of the best available demonstrated control technology.

. ." (Id. at §305(a)(l)) EPA is directed to establish
national standards of performance for new scurces within
each of a number of categories specifically listed in the
statute and such other categories as may be included by
EPA. The categories covered by the statute include pulp
and paper mills, meat product and rendering processing,
sugar processing, textile mills, feedlcts, chemical
manufacturing, petroleum refining, wvarious iron, steel and
other nonfervous metals manufacturing and a variety of
other industries. In establishing these federal. standards
of performance for new sources, EPA is to consider the
cost of achieving the effluent reduction any any non-water
quality environmental impact and energy regquirements.

(Id. at §306(b))

EPA is also to develop guidelines for determining ef-
fluent limitations for existing -sources which identify
the degree of effluent reduction (in terms of the amount
of pollutants and the chemical, physical and biological
characteristics of the pollutants) attainable through the
application of the "best practicable control technology
currently available for classes in categories of point
sources"” and to specify factors to be taken into.account
in determining which control measures and practices are
to be applicable to point sources. (Id. at §304(b) (1))
These factors may include consideration of the cost of
application of technology in relation to the benefit
achieved in the effluent reduction. The degree of
effluent reduction attainable through the application cf
"the best control measures and practices achievable" and
control measures and practices available to eliminate dis-
charges are also to be identified. (Id. at §304(b) (1))
To achieve effluent limitations required by the Act, in-
dustrial pollutant sources are required to apply the "best
practicable control technology currently available" not
later than July 1, 1977 and the "best available. technology
economically achievable” not later than July 1, 1983 for
discharges are into the nation's waters. (Id. at §301 (b))
Where the industrial pollutant is discharged into a publicly
owned treatment works, the industry must comply with pretreat-
ment standards developed by EPA. (Id. at $307(b)} Publicly
owned treatment works are required to utilize the best
practicable control technology for reducing effluents not
later than July 1, 1983.
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To enforce the water quality standards adopted

under the Act, each state is to develop a continuous planning
40 /
process which is submitted to EPA for approval, if
EPA finds it will result in plans for all waters of the
state which include effluent limitations at least as stringent
as Federal effluent limitations (including national standards
and toxic and pretreatment effluent standards) and any
requirements contained in any applicable water quality standards
in effect under the Act. In addition, the planning process
must include, among other things, adequate implementation
(including schedules of compliance) for new or revised water
quality standards, controls over disposiﬁion of all residual
waste from water treatment processing and elements of any
applicable areawide waste management plans developed under
41 /

Section 208.

Under the regulations promulgated by EPA, the
total state planning process is based on individual water
basin plans which divide individual water basins into segments,
defined as that portion of a water basin the surface waters

of which have common hydrologic characteristics, common

naturai, physical, chemical and biologiéal_processes and

40 / .
Id. at §303(e).
al / .
See Id. at §§301(b), 303(e), 305 and 307.



-92-

common reactions to external stresses such as the discharge
of pollutants. Segments are classified as "water quality"
and "effluent limitation" for specific application of water
gollution control measures. A "water quality" segment is any
segment where it is known that water quality does not meet
applicable water gquality standards and will not do so even
after application of-federal effluent limitations.  An
"etffluent limitation" segment is any segment where water
quality eitﬁer meets or will-meet applicable water quality
| 42 /

standards after the application of federal effluent limitations.

The water planning-process is élso required to be
coordinated with other applicable state and local land use

| 43 /
and matural resources plans for the basin. No provision
is made in the Act:authorizing! EPA to develop a planning
process if a state fails to'do so, but the Act does provide
that no state program for issuing permits for the discharée
of effluents may- be -approved by EPA is a state does not have

144 /

an approved planning process.

40 C.F.R. 130, :>§§130.2'and 130.11, 38 Fed. Reg. 8034,
-*March 27, '1973.

43 /
40 C.F.R. §130.22.
44 /

-Watef Pollution Control Act at §208(a).
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1. Relationship of Water Quality and Land Use.

Questicns of land use are i1nextricably interwoven with the
requirement that plans be developed to implement water
quality standards, as 1s explicitly recognized in Section
208, for if basin plans do not take land use into consideration,
it will not be possible to effectively implement a strategy
to achieve and maintain water quality standards-approved
by EPA. |

Although Section 303(e} does not contain the same
kind ¢of langquage found in Section 110 of the Clean Air
Act specifically authorizing the inclusion of land use
controls in state implementation plans, the conclusion is in-
escapable that land use controls can and should be an element
in Section 303(e) plans. Without the ability to plan and
control where point and nonpoint sources of peollution will
be permitted to operate and where land sites for disposal of
pollutants will be located, achievement of the objectives of
the Act may be impossible. The report of the House Committee
on Public Works in at least two places emphasizes the need
to consider land disposal as one of the techniques for

_as/

dealing with pollution. In discussing Section 201

dealing with construction grants, the report states:

45 /
H.R. Rep. No. 92-911, 92 cCong., 2d Sess. (1972).
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In arriving at the best practicable wasto
treatment technology considerat on st be
given to its tull environmental impact on

water, land, and air and not simply to the
impact on water quality.

- * *

In defining "best practicable waste treatment
technology" for a given case, consideration
must be given: to new or improved treatment
technigues which have been developed and are
now considered to be ready for full-scale
application. These include land disposal,

. . 46 /
Again, in discussing the'provisions of Section 304 relating to
alternative technigues for implementing the Sectieon 301 ef-
fluent limitations, the House Committee repeats the importance
of land disposal techniques:

The Committee intends that the Administrator

shall emphasize land disposal techniques.

If the goal of-.eliminating the discharge of

pollutants into our Nation's waters is to be

achieved, land disposal of the waste from

treatment works will be necessary. 47/

Control simply over technology employed by point
sources or methods of operation utilized by operators of
nonpoint sources will not provide EPA with an ability to deal
with land disposal techniques, nor will it permit EPA any

control over the proximity - of various sources to one another.

One of the purposes in making grants to states to assist

B
o
~

Id. at 87.

Ry
~J)
~

Id. at 108.
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in carrying out water pollution control programs was to
assist in development of "controls for locating new discharge
a8 / |
sources."” Implementation of these kinds of concerns must
be through the planning process developed pursuant to Section
303 and EPA must have authority to require states to take a
look at or establish land use or growth plans. Without this
broader review of land development to plan and determine to
some degree the location of point and nonpoint sources of
pollution and alternative land disposal sites, it is highly
unlikely water quality standards can be achieved and maintained.
Congress recognized general effluent limitationé
alone might be insufficient to achieve water guality and thus
enacted Section 302 authorizing EPA to develop "water quality
related effluent limitations” which could involve technological
controls "or other alternative control strategies." 1In
addition, the inadequacy of general effluent limitations_
established pursuant to Section 301(b) (1) to implement water
guality standards applicable to particular waters is illustrated
in the Section.303(d)'requirement that stétes identify such
waters, establish a priority ranking and establish the
maximum permissible daily load of pollutants. If EPA approves
the state's identifications, priority rankings and daily

loads, the state must incorporate those into its current

48 /
S. Rep. No. 92-414 , supra note 5 at 19.
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implementation plan. The question 1is then presented as to
what kind of land use controls EPA can require be made part
of a continuing planning process.

2. Possible Land Use Control Elements in Planning

Process

a. Load -Allocation Plans. EPA could condition
its approval of .a.state pLanning process on the inclusion within
the process of a mechanism for determining how the:maximum
daily load determined pursuant to Section 303(d) will be
allocated among various possible developments. The priority
rankings and daily pollutant lcoads would have the :effect
' ofvestablishing-é ceiling on the amount of new development
which could be permitted-in-the particular basin without
violating water gquality standards. Failure of a state to
provide this sort of mechanism would leave implementation of
water quality .standards more and more to chance. Land use
controls with respect to these areas would be helpful and
could lead to more rational development of an area with
better protectién of water .quality.

A state could permit new development to use up
‘whatever pollutant loading is available on a first-come, first-
served basisiby implementing a program of assigning "effluent
rights” to land in the particular area. Building or other
permits would not be issued unless the builder had sufficient

effluent rights associated with his land or was able to obtain
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sufficient rights from other persons who would sell or
otherwise transfer their rights. Such a-process could
effectively limit the amount of effluent discharges but it
would not necessarily result in rational planning or coordina-
tion of development.

b. Water Quality Segments. Programs such as those

suggested above would deal with only a part of the water
guality problem as they would be limited to areas where
effluent limitations are not stringent enough to implement
water quality standards. EPA has already begun to classify
segments of waters into a "water quality" class or an

49 / |
"effluent limitation" class depending on whether the
waters meet or are likely after application of effluent
limitations to meet relevant water quality standards. This
classification concept could be refined even further to
provide a number of classifications or segments to which
varying degrees of effluent limitations and/or land use
controls might be required to achieve and maintain designated
water quality standards. For example, in segments having
the severest water quality problems, plans might be required

which would provide a review of all development whether

49 /
See supra, pp. 91-92.
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resulting in a discharge of pollutants directly into water-
ways Or into a sewage treatment system. On the other hand,
in segments where there is little or no problem meeting
applicable water quality standards, plans might provide
for review only of developments requiring NPDES permits.

c. Overall Growth Plans. The approaches suggested

above would involve a close review of development primarily
in areas where water quality problems are most severe.
However, the battle against water pollution may best be
handled by looking not only at probleh areas, but also
closely examining all areas. Although water quality at any
particular point may be no problem today, gradual develop-
ment can have a snowball effect resulting in serious prob-
lems before effective action is taken to avoid problems.
The Section 303 planning process is not designed soiely to
deal with areas where water quality standards are not being
met. It is also designed to assure that areas where water
quality is not a.problem remain that way.

The very purpose of the Act as stated in Section
101(a)(l) is to eliminate discharges of pollutants into
navigable waterways by.1985. This objective cannot be
achieved unless EPA has authority to require states to
comprehensively plan not only for the location of alterna-

tive land disposal sites. Assuring proper siting of such



-99-

facilities will necessitate control over development in
general. Thus, EPA could require states, as a part of the
continuing planning process, to develop and begin implementa-
tion of programs analyzing growth patterns and expectations
and to develop policies which will guide growth and develop-
ment in such a manner that water quality can be maintained
while sewage disposal problems are adequately dealt with.
Such a program might entail the development of a grbwth

plan which provides incentives to industry to locate plants
in areas where sewage.disposal can be handled without en-
dangering water quality. By dispersing industry, there is

a reasonable likelihood the population will also be dispersed
to some degree passibly relieving the enormous pressures

now being placed on disposal systemé in major metropolitan
areas.

d. Land Use Proximity Requlations. Pursuant to

Section 304, EPA is to develop and publish information and
guidelines with respect to the degree of effluent reduction
attainable through application of treatment techniques,
process innovations..operating methods "and other alterna-
tives" for various categories of point sources. One factor
which might be cohsidered is the extent to which proximity
of one source to another affects the degree of effluent’

reduction. For example, if two sources near each other
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discharge pollutants which when mixed cansie o peact ion
resulting in more harm to water quality than the two in-
dividual pollutants would cause, one aspect of regulations
developed under Seétion,304 might deal with locatioh of
sources with respect to each bther, A state in developing
its planning process could then be required to consider
such;Section 304 regulations.

Location -of point sources in relation .to particular
uses would also be an important element in dévelopmgnt of
effluent limitations under Section 301 and the applicable
guidelines under Section 304. For example, even if construction
of a food processing plant using the best available technology
'for control of effluents would be consistent with water
quality standards.and effluent limitations, it still may
not be advisable to locate such a plant adjacent to a bathing
beach or a domestic drinking.water intake. Land use controls
would.be able to deal with these problems resulting from
proximity of land uses.

e. Nonpoint SourceEControls. EPA is also to

develop and publish information and guidelines with .respect
to criteria for identifying, .evaluating and controlling
nonpoint sources of pollution. Such sources include
_agricultu;al and forestry activities, mining and construction

activities, disposal of pollutants in wells or other. sgubsurface
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excavations, saltwatér intrusion resulting from reduction
in freshwater flow from any cause including extraction of
groundwater, and changes in the movement or circulation of
50/
any navigable waters or groundwaters. Although Section
304 (e) does not contain the specific 'provision found in
Section 208 that measures to control nonpoint source pol-
lution might include land use requirements, the language
of Section 304(e) 'is broad enough to encompass land use
cdontrols as one nonpoint source control. EPA is to develop
information including:

(1) guidelines for identifying and

evaluating the nature and extent of non-

point sources of pollutants, and

(2) processes, procedures, and methods

to control pollution resulting from

{enumerated nonpoint sources.] 51 /

No basis is found in the Act or the legislative
history for assuming the failure to specifically refer to
land use controls in Section 304(e) is intended to mean
methods of control developed under the section are to
be any less extensive or effective than methods developed
under Section 208. The legislative history under
‘Section 208 indicates that in some instances the best pro-

cedure for controlling nonpoint source pollution may be

total elimination of the practice in particular areas although

50/

Water Pollution Control Act at §304(e).
51/

Ibid.
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control of methods of conducting the practice may be

52/

sufficient. The section of the Senate Report relating
to Section 304 also indicates the importance of land
management techniques in controlling nonpoint sourée
pollution:

Sediment, often associated with agricultural
activities, 1is by -volume our major pollutant,
not only from the degrading effect of the
sediment, but because it also transports other
pollutants. Fertilizer and pesticide runoff
are also major agricultural non-point sources.
Poor forestry practices, including indiscriminate
clearcutting, may-also generate substantial
soil erosion problems. The full utilization
of agricultural conservation techniques will
be an important part of control of non-point
sources called for under section [208].

Another phéndmena-associated with construction
is, of course, the effect of completed projects
upon the hydrolegic cycle. One of the cOmmon
problems associated with pollution control is

the dramatic increase in storm runoff when the
earth'cs surface is made impermeable. Thus
highways, buildings, and parking lots all
contribute substantially to the accelerated run-
off of rain water into natural water systems.

The greater volumes and greater velocity 'produced
cause high rates or erosion and siltation

In addition, highway runoffs often include oil,
rubber -particles, lead, asbestos and other
elements or additives -deposited on highways

as a result of vehicular traffic. Recent

studies have shown ‘that this source of

pollutants is growing in its magnitude and
deserves prompt attention by the Administrator.52a/

52/
-S5. Rep. No. 92-414, supra note 5 at 39.
52a/

Id. at 52-53.
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EPA has taken. the position that the collection
of runoff from nonpoint sources as in a storm sewer does
not require a permit under the NPDES system. Rather, the
FWPCA is directed at control of discharges of sewage,

53 /
garbage and other refuse. The issue is apparently in
litigation at the present time and if the court rules
against EPA's position, a permit program for control of
nonpoint source pollution where the runoff is collected at
a particular point would be needed.

Even if EPA's position is upheld, guidelines for
control of nonpoint source pollution are to be developed
under Section 304. Although these guidelines are not
specifically referred to in the definition of a continuing
planning process in Section 303(e), states are required to
provide "adequate implementation, including schedules of
compliance, for revised or new water qﬁality standards."éﬁ_
If states are to attain applicable water quality standards,
they will most likely have to find some way to handle non-
point source pollution whether through a discharge permit

system or through a system requiring permits for the under-

taking of any development or activity,likely to result

wn
W

Address of R. V. 2Zener, Acting Deputing General Counsel,
Water Quality Division, EPA, October 15, 1973, Washington,

w
'S

Water Pollution Control Act at §303(e) (3) (F).

D.C.
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in nonpoint source pollution. Such permits, could be
subject to conditions designed to reduce Lhe impact of the
development or activity.as a nonpoint source.

With nonpoint source pollution as serious a
threat as the legislative;history indicates, it would seem
incongruous if EPA could develop guidelines .-for controlling
nonpoint sourceupquution,underfsection_304,whiqh:gggld
include land use requirements but not be able to require
states in ﬁheir planning .processes to implement aggropriate
measures to control nonpeint sources. This_is particularly
so when in light of the fact that if a Section 208 plan is
in existence, land use elements in such a plan must be

35 /

made part of the .Section 303 plan.

D. .C.l‘ea‘n La_ke“s

Section 314 of the Act directs each state to
prepare and submit to EPA for approval a classification of
lakes in the state by eutrophic condition, "procqggres,
processes, and methods (including land use requirements),
to control sources of poLlution_of_such 1ake$," agd%procedures
for cooperating with other federal agencies to restore

55 /
water quality in such lakes.’ Where states have submitted

oDt

55 / )

' Id. at $303(e) (3) (B).
55 o

' Id. at §314(a).
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approved procedures for controlling pollution, EPA 1is

authorized to grant funds to assist 1in carrying out
57 /

such procedures.

.Although this section is mandatory in its
language, if states do not submit a program for iake
pollution contfol, no sanction appears in the Act other
than ineligibility for funds to carry on a control program.
EPA is not authorized to implement any controls on its
own initiative. However, as states are going to be subject
to water quality sténdards and will essentially be forced
to implement water quality control programs, many will un-
doubtedly seek to comply with Section 314.

The question then arises as to what sort of
land use controls EPA might require before approving a
state procedure under Section 314. A review of experience
in a few states which have adopted water related land use
programs may be instructive.

58 /
1. Washington Shoreline Management Act of 1971.

The Washington Shoreline Management Act of 1971, which
depends primarily on local governments for implementation, is

designed to regulate land use along the shoreline of all

Id. at §314(b).

Washington Rev. Stat. Ch. 90.58, Water Rights:
Effective June 1, 1971.
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but the smallest-waters in the state. Any development

in defined shoreline areas having a market value or costing
more than'$1,000 regquires a permit before any construction

.activity takes place. Such development must be consistent

with planning programs adopted by local governments.or the

state where it has adopted any particular program.

Rather than relying on a zoning ordinance to - be
adopted by all municipalities, the State of Washington
develops a "master program" for each area covered which
combines land use regulations, maps, performance standards,
descriptive material and a statement of goals and standards.
This program is then implemented by reievant local -govern-~
ments.

. 59 /
2. Wisconsin Shoreland Zoning Law. Another

shoreland protection program ‘-has been developed in Wisconsin
under the Water Resources Act of 1966. Under the Act, waters
vand shorelands in Wisconsin are treated as special management
units. Countiés.are authorized to enact zoning ordinances
which meet minimum standards for shoreland protection
developed by the State Department of Natural Resources,

but if they fail to do so, the Department is authorgzed to

impose such regulations. Standards and criteria developed

59 / - |
Wis. Stat. Ann. Ch. 59.971, 144.25 (Supp. 1970)
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by the Department are designed specifically to avoid
pollution hazards in such ways as requiring minimum lot
sizes, regulating dredging, filling and grading, and
regulating sewage disposal and water supply systems.

The Department has promulgated a Model Ordinance
which relies in part on standard zoning provisions dealing
with lot sizes, setbacks, cluster developments and other
factors. Shorelands are also divided into three principal
zoning districts:

(1) Conservancy - to protect swamps or

marshes seldom suitable for building
with some permitted uses such as
hunting, fishing, riding, golf, forestry.

(2) Residential - Recreational - shorelands

in which uses allowed in conservancy

districts are allowed along with seasonal
or year round homes and certain recreational

uses.
60/

(3) General Purpose - all other areas.
Although Wisconsin can require that counties adopt a shore-
lands ordinance, enforcement and administration is left to
the counties, the State having no enforcement authority.

61 /

3. Tahoe Regional Planning Compact. Lake

Tahoe is protected by a unique interstate compact under which

60 _/
"Wisconsin's Shoreland Protection Ordinance," prepared
by the Department of Natural Resources, Division of
Resource Development, Madison, Wisconsin (December, 1967).
6l /

P.L. 91-148, 83 Stat. 360, December 18, 1969.
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six representatives from local governments in California

ana Nevada make up a governing body responsible for develop-
ment of a plan for the long term development of the Lake
Tahoe region. . The .impetus behind creation of the Tahoe
Regional Planning Agency was the finding that the deep blue
color for which the lake was famous was turning green.

The Agency adopted. a:Land Use Plan in December, 1971 and
later developed a Land Capabilities Map for the entire

basin. The Agency combined the professional judgment of
experts in several fields with computer-based techniques

to analyze-data encompassing :59 variables covering topography,
geomorphology, geology, climate, soils, vegetation .and
hydrology. A number of other plans for various aspects

of the basin, such .as open .space, recreation.and conservation,
sewer and water systems and .housing have been developed.

and are in various stages of the adoption process.

The Agency is also ,authorized to adopt all
necessary ordinances..and .regulations to effectuate .the
various plans. However, the plans and ordinances and
regulations adopted.pursuant thereto are enforced by the
respective states, counties and cities in the region as
well as by the Agency.

4. Alternatives for EPA Consideration. .Any of

these three programs could serve as a model for EPA to

approve pursuant to Section 314 provided one agency is
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responsible for assuring that water quality. stardards and
effluent limitations are developed and enforced by the:
relevant local governments around lakes. Other variations
are also possible which might centralize all authority

in a single agency to deal with lake pollution. Such an
agency might be required to develop a zoning map or master
Pplan which encompasses such matters as lot size, setback
requirements, permitted uses, use of septic tanks and various
other factors to assure that developﬁent is appropriately
planned and regulated to reduce pollution from point as
well as nonpoint sources.

Rather than adopting a mapping program, a permit
program could be developed requiring compliance with various
performance standards relating to such matters as runoffs,
soil permeability, beach erosion, dune protection, farming
or lumbering procedures as well as bther factors influencing
pollution levels in lakes. While it may be convenient
to encompass such a program within a state's Section 303
planning process, there would appear no legal inhibition
to adopting a process whereby standards developed by
a state agency are implemented by the various local

governments surrounding the lake.

E. National Pollutant Discharge Elimination System.

The National Pollutant Discharge Elimination

System ("NPDES") replaces the system established under the
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Rivers and Harbors Act of 1899 for the issuance of permits
for discharges into navigable waterways. Under NPDES,
EPA is to issue.permits.for discharges of pollutants unless
a state has adopted a permit program approved by EPA
covering navigable waters within its boundaries, in which
case the state may administer-the permit program. 82/
Each state must transmit.copies of ‘all _.applications for
permits to EPA (unless: EPA waives this requirement for any
63 /
particular qategories of -point sources) and EPA can prevent
issuance of a permit by objecting within 90 days that
issuance woﬁld be inconsistent.-with the guidelines and

64 /

requifements of the Act. -To date only California,

Oregon, Indiana, Connecticut:and Michigan have permit

65 /

programs which have been approved by EPA. Whether :or
not é state has a -NPDES permit._program, an applicant. for
a permit must provide a certification from the state that

66/

the discharge will comply with the standards of the Act.

62 /

) ‘Water Pollution.Control Act at §402.

63 7/

. .Id. at §402(f).

64 /T

‘" Id. at §402(d).

65 /

' Conference with Stewart:Tuller, Acting Chief, Policy
Section, Permits Policy-Branch, Municipal Permits and
Operations Division, February 11, 1974.:

66 7/

Water Pollution Control Act at §401(a).
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No state permit program may be approved by EPA unless a
contihuing planning process to assure compliance with
water quality standards pursuant to §303 is approved and
no permit may be issued if the proposed source would be in
conflict with any applicable areawide waste treatment plan
under §208.

1. Public Treatment Plant Permits. The NPDES

system applies to publicly owned waste treatment plants as
wellnas to privately owned pollutant sources. However, it
is specifically provided that whenever any condition of

a permit for discharge from a publicly owned treatment plant
is violated, EPA or a state with an approved permit program
may proceed in court to prohibit the treatment plant fiom'
accepting any new connections of pollutant sources.él_

Such action could have drastic consequences for it could
effectively halt further development in the area served by
a publicly owned treatment plant unless alternative waste
disposal methods are available. In light of the rather
drastic remedy authorized by §402(h), the issue arises

as to what sort of conditions EPA can require be attached

to permits for publicly owned treatment plants.

67 /
Id. at §402(h).
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If EPA is issulng permits in states with no
approved Section 303 plan, it must issue permits which
insure compliance with effluent limitations and standards
of performance developed under Sections 301, 302, 306, 307
and 403 of the Act.ég_/ Since EPA has authority to prevent
issuance of permits by States pursuant to Section 402(d) (2)
if issuance would be inconsistent with the guidelines and
requirements of the Act, it would seem clear EPA could
condition issuance of a permit on compliance with guidelines
developed under Section 304 and other requirements of the
Act. The legislative history is not clear as to whethef
the use of the terms "guidelines and requirements" has any
particular connotation. Water quality standards and effluent
limitations promulgated under various provisions of the
Act are clearly requirements of the Act but such things as
guidelines for control of nonpoint source pollution are mot
so clearly "requirements." However, since EPA has authority
to prevent issuance of permits thch are ocutside "guidelines,”
presumably EPA could condition issuance of a permit on
compliance with nonpoint source pollution control guide-

lines.

68 /
1d. at §302(b) (1) (A).
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Furthermore, the provisions of Section 511
requiring environmental impact statements pursuant to the
National Environmental Policy Act with respect to NPDES permits
for new sources are evidence of Congressional concern for a
comprehensive evaluation of the environmental impact of the
issuance of a permit and the operation of a plant pursuant
to the permit. The fact Congress required preparation of
an impact statement would seem to indicate an intehtion
that EPA exercise its authority under the Water Pollution
Control Act and other environmental protection laws to
assure that adverse consequences are avoided to the extent
possible. - Thus, conditions imposed in NPDES permits ought

to be such as would be necessary to reduce the adverse

. 69 /.
environmental impact indicated in an impact statement.
70 /
As noted earlier, EPA has taken the position

NPDES permits are not required for nonpoint sources. -This
position has some support in the fact that Section 402(a)
authorizes issuance of a permit for the "discharge of any
pollutant, or combination of pollutants." Section 502(12)

defines the term "discharge of a pollutant" as

9 /
This consistency between NPDES permit conditions and
environmental impact statements should also exist
between grants and related impact statements.
/See, supra, pp. 71-73.

See supra, p. 103.

~J
(@]
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(A) any addition of any pollutant to
navigable waters from any point source,

(B) any addition of any pollutant to the
waters of the contiguous zone or the ocean
from any point source other than a vessel

or other floating craft. (Underlining added.)

While the afgument that.permits for particular nonpoint
sources are not required may have some support, much
runoff from nonpoint sources eventually collects in a
culvert, sewer or some other collecting system from which
it may enter navigable waters. At that time the nonpoint
source has become a point source for which a permit would
appear to be required. Implementation of nonpoint source
guidelines could be achieved if EPA would refuse to issue
a permit for the discharge from tﬁe collecting system

if sufficient controls are not imposed by the responsible
agency to assure that nonpoint source guidelines are applied
by the various sources adding pollutants to the collection
system.

Of probably greater concern, however, is the
kind of conditions EPA can require in permits for municipal
waste treatment plants. One of the principal contributors
to the problem of water pollution in the United States is
the municipal treatment plant which is overloaded and
cannot.adequateiy process all of the sewage delivered to
the plant. As a result, much raw, untreated or partially
treated sewage is discharged into navigable waters. Much
of this problem is caused by the rapid, unchecked develop-

ment of urban and suburban subdivisions and housing developments;
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which in many instances are located and designed to maximize
a developer's profit rather than to fit into a rational
and orderly blan for community development which takes into
account the ability of public bodies to provide essential
services.

EPA could simply choose to impose conditions
on permits respecting the amount of wastewater which
could be treated by a plant so as to assure that effluent
limitations can be adhered to and water quality protected.
Exércise of authority in that fashion would leave it to
local governments to determine what sources could be
connected to a treatment plant with other development forced
to rely on septic systems or alternative means of waste
disposal. While such a process might relieve problems at
the permitted sewage treatment plant, it might simply have
the effect of transferridg the pressure elsewhere. For
example, soils in an area which is not provided access to
the sewage treatment plant may'not be very suitable for
septic tanks or may be suitable only under limited circum-
stances (such as large lots). If a municipality doés not
adeguately deal with the'septic tank problem while its
sewage treatment plant capacity is limiﬁed, water pdllution
problems may not in fact be alleviated by.permit conditions

applicable only to treatment plant operations.
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Thus, although .a sewer ban when certain levels
of utilization of plant capacity are reached is one possible
approach to conditioning permits for municipal systems,
1t alone may not be sufficient unless tied to some broader
program for assuring that other.development which occurs has
adequate alternative means of sewage disposal available.
One possible approach would be to impose conditions on:a
NPDES permit not only providing for a ban on new connections
when plant capacity 1is reached, but also requiring the
municipality to adopt a building permit program which limits
permits to construction of facilities which can -meet :per-
formance standards for disposal of sewage. These standards
could take into account alternatives such as septic systems,
recycling possibilities, land :disposal or othei.alternative
disposal techniques.

Such a program would :not require a municipality
to adept any particular land use plan or impose any arbitrary
'ceiling of growth‘and<developmedt except as growth and
development may be limited by the capacity of existing
sewage treatment plants and alternative treatment techniques
to abserb any and -all .of the waste being generated.
However, if a municipality were to issue building permits
pursuant to éuch a pfogram ona first-come, first-served
basis, such a program could lead to unbalanced development.

as there would be no assurance jobs would be available for
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residents of new subdivisions which might take up whatever
remaining cépacity exists for sewage disposal, or industry
may be permitted without adequate provision for housing
for'employees. In addition, if a buidding permit program
would permit construction of a development, such as a
chemical plant, which had the capability of transporting
its wastes out of the particular jurisdiction, such a
program may simply transfer the burden of deéling with
'sewage disposal from one area to another unless further'
controls for disposal of waste materials are imposed.
Little can be done to avoid the need for new
and additional housing and associated services required
by present and future populations attracted by new jobs in
an area. Thus, any systém for controlling growth must
concentrate on those facilities which create new jobs. The
Water Pollution Control Act contemplates a.broad attack
on the pfoblems of water pollution as illustrated by the
requirements of Section 303, Section 208 and the various
provisions dealing with effluent limitations. As there are
so many aspects of residential, commercial, industrial,
and other kinds of development and activities which affect
water quality in one way or another, one of the most
effective ways EPA could deal with the overall problems

is to condition the issuance of NPDES permits for municipal
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treatment plants on a requirement that the municipality

not only control issuance of permits for new deyelopment

as suggested above, but that the municipality also undertake
a program to study patterns of growth and development within
their jurisdiction for the purpose of establishing policies

and guidelines to determine what optimum levels and kinds

of growth and development can and ought to be allowed.

Such a requirement would in effect require many
municipalities to undertake planning and control programs
covering all phases of land development. Whether EPA would
be upheld in such reguirements is not a question to which
there is a clear answer. Given the broad authority to
establish and implement water quality standards and effluent
limitations, and given the intimate relationship between
land use and deveiopment of all types and its impact on
water gquality, a gobd argument can be made that reasonable
conditions impoéed by EPA could be upheld even though they
would require a degree and scope of planning and land use
contgols not previously exercised by many municipalities.

2. Private Source Permits. EPA also has

authority to issué NPDES péfmits for private sources of
pollution. The conditioning authority in sucﬁ cases 1s of
necessity much more narrow than in the case of municipal
treatment plants since a private source has little or no

power to compel any party other than itself to take any
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action with respect to the use of its land. Some
conditions would be feasible with respect to the owner's
use of its own property. Thus, where effluent standards
indicate particular point sources ought to be separated by
a certain minimum distance to avoid harmful reactions in
the intermingling of pollutants, minimum lot sizes may be
required to insure adequate separation of sources. Or,

if a source is to be constructed near a bathing beach or

a water intake, lot size requirements, holding tanks,
controlled rates of discharge or other measures might be
required to assure sufficient dilution of pollutants before
they reach sensitive areas. An outright ban at particular
locations might even be required where violations would
result because water quality standards or effluent limita—
tions could not be met.

Consistency with local land use planning and
control requirements could also be made a prerequisite.
The permit provisions of the Act do not give EPA authority
to require placement of a source at any location state or
local law would not authorize or permit. Since a permit
does not give a private party.the right to proceed with a
development contrary to the provisions of state or local
land use regulations, there would seem little problem in
requiring a private applicant to show it is proceeding con-

sistently with applicable state and local land use regulations.
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F. Ocean Dumping-

The Mirine Protection, Research, and-Sanctuaries
Act of 1972 - requires a permit from EPA before any
waste materials from the United States are dumped into any
ocean waters. EPA is to establish criteria for ;he
review and evaluation of permit applicationé considering
the need for the proposed dumping, the effect on human health
ahd welfare, the effect on the ocean environment and whether
alternative disposal techniques including lind dumping
or recycling might be more appropriate. 12 If EPA ih
establishing criteria for permits determines that land-based
alternatives are more appropriate in particular situations,
permits may be rejected, requiring that waste previogslyr
disposed of in the ocean be disposed of at landfill sites
or through recycling or some other disposal process.

The Marine Protection Act, unlike the Water
Pollution Control Act, does not provide for creation of
any state agency mechanism for issuance and control of
ocean dumping permits. EPA is to develop the criteria and
issue the permits. However, in light of its authority to

establish criteria regarding land-based alternatives to

ocean dumping, EPA might require municipalities applying

71 /
Pub. L. No. 92-532, 86 Stat. 1052 (October 23, 1972)
33 U.S.C.A. §1401 et seq.

/

~

Id. at §l02(a).
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for permits to demonstrate they have considered land-based
alternatives or have planning programs to provide land-
based alternatives to ocean dumping. The feasibility

of land-based alternatives would also have to be measured
against the ability of the permittee to comply with the
various other environmental control standards in effecting

land-based alternatives toc ocean dumping.
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CHAPTER V

EPA AUTHORITY TO- IMPOSE LAND USE CONTROL
REQUIREMENTS UNDER OTHER LEGISLATION

1

The Noise Control Act of 1972

" Under the Noise Control Act of 1972, EPA is to

develop criteria concerning the effects of noise on the

‘public health or welfare-‘and to report on-available :noise

2/ ‘

control techniques. - Industries emitting high -noise

-levels are to be identified leading to guidelines for loca-

tion

of such industries. Guidelines might include such

techniques as establishment of buffer zones or minimum

acreage requirements to reduce the effects of noise on

surrounding development.

The rauthority of-EPA under Section 5 of the Noise

.Control Act is merely advisory for no power is given to

EPA to require 'states to:adopt and enforce the published

criteria or to preempt state noise regulations. -**However,

states could adopt and enforce the criteria developed by

3

- EPA or other similar criteria, as Illinocis has done and

Pub. L. No. 92-574, 86 Stat. 1234, 42 U.S.C.A. §§4901
et seq. (hereinafter sometimes referred to as- the
"Noise Control Act.")

Noise Control Act §5.
Order of Illinois Pollution Control Board dated July 25,

1973, reported in 4 BNA Environmental Reporter, Current
Developments, p. 596, Aug. 10, 1973.
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4 /
New York has proposed. Such a conclusion is bolstered

by passages in both the Senate Public Works and House
Interstate and Foreign Commerce Committee Report which
dealt with the Noise Act such as the following:

. . [Sltates and local governments
have the primary responsibility under
the bill for setting and enforcing
limits on environmental noise which
in their view are necessary to protect
the public health and welfare. This
essentially local responsibility is not
assumed or interfered with by this
bill, although Federal leadership and
technical assistance are provided in
the criteria required by §407(a) which
will set forth levels of environmental
noise protective of public health and
welfare.

* * *

This discussion of preemption does not
deal with regulation of noise fyrom inter-
state carriers such as railroads and
motor carriers. Such sources, which

are regulated under Parts B and C of
Title V, are subject to state or local
regulations only where the Administrator
determines it to be necessitated by
special local conditions or not in
conflict with regulations under Parts

B or C. S /

Proposed regulations were the subject of hearings on
October 9, 11 and 18 in New York. The regulations
would establish limits on sound emitted by various
classifications of land use. 4 BNA Environmental
Reporter, Current Developments, p. 841, Sept. 21, 1973.

S. Rep. No. 92-1160, 92nd Cong., 2d Sess. 7 (1972).
See also H. R. Rep. No. 92-842, 92 Cong. 2d Sess.
9 (1972).
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With respect to noise generated by aircraft
at and around airports, EPA's authority is somewhat more
extensive. Proposed regulations for control and abatement
of aircraft and airport noise are to ?é submitted by EPA
to the Federal Aviation'Authority._é—-Public-notiCe has been
given that such proposed regulations are ?eing considered
by EPA and comments have been invited._l_ The -FAA has the
power to approve, aﬁend or reject such .proposed regula;ibns.
Alﬁhough the legislative history indicates .that versions
of the Noise Act prior to the version appioved by the
Conference Committee and subsequently by Congress did .not
contemplate giving EPA authority to control noise Qround
airports by controlling land use, the final_version
authorizes EPA to propose regulations "as EPA determines ,
is neéessary to protect the public health and welfare.";g_‘
No specific reference is made to land use regqulations but
the legislative history indicates EPA's regulations can
encompass more than technological noise reduction require?

ments. Senator Tunney of California in describing the

Act as it passed Congress said in Senate debate: -

6 7 .
Noise Control Act . at §7, amending Federal Aviation
Act §611, 49 U.S.C. 1431.
7 /
39 Fed. Reg. 6142, Feb. 19, 1974.
8/
Noise Control Act, §7(b).
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Under the amendment as proposed by the
House, which we are now asked to approve,
the Environmental Protection Agency would
retain the authority to initiate a regula-
tory process to protect public health and
welfare from aircraft noise. The EPA would
be required to conclude within 9 months a
study on aircraft noise problems, including
the implications and means of achieving
levels of cumulative noise around airports
and the adequacy of existing noise emission
standards and operational controls and a
study of the impact of aircraft noise on
public health and welfare. Subsequent to
that study the Administrator would be
required to take the lead on the control of
aircraft noise, submitting regulations to
protect public health and welfare from air-
craft noise and sonic boom. Such regulations
would be required to include proposed means
of reducing noise in airport environments
through the application of emission controls
on aircraft, the regulation of flight patterns
and aircraft and airport operations, and
modifications in the number, frequency,

or scheduling of flights.

* * *

Again, I stress that those regulations

would include, but would not be limited to,
the imposition of curfews on noisy airports,
the imposition of flight path alterations in areas
where noise was a problem, the imposition

of noise emission standards on new and
existing aircraft -- with the expectation

of a retrofit schedule to abate noise
emissions from existing aircraft -- the
imposition of controls to increase the load
factor on commercial flights, or other
reductions in the joint use of airports, and
such other procedures as may be determined
useful and necessary to protect public
health and welfare. _9 /

|\O

118 Cong. Rec. S18644, Oct. 18, 1972.
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As "public health ahd welfare" appears to be the
standard governing regulations EPA is to propose, to what
extent can land use restrictions be utilized to protect
public health and welfare? It is clear airports and air-
craft are going to exist and are going to be noise problems
for some time to come as the technology for reducing air-
craft noise emissions Eas not yet produced a truly‘quiet
jet aircraft engine. Also there is little doubt excessive
noise can be damaging to health and welfare. Until such
time as aircraft engines can be made quiet'enough to
avoid serious health and welfare probléms, the most likely
way to reducé the impact of noise on public health and
welfare is to remove airports and aircratt from significant
concentrations of the public. One way this can be done
is by imposing minimum acreage requirements fér airports
or requiring location in remote rural areas.

Minimum acreage requirements may have very
limited usefulness for noise problems arise not only
from movement of aircraft within an airport itself but also
from aircraft approaching or leaving airports along
particular flight paths. It would not be feasible to im-
pose minimum acfeage standards. sufficient to require an
airport authofity to include adequate -land along runway

approach paths so development could not occur until planes
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were high enough that noise would no longer be a problem.
Thus, some form of airport zoning would be the most viable
way of dealing with the problem. Restrictions on the use
of land surrounding airports would be designed to permit
those kinds of development which would be least affected
by the noise levels expected at particular distances from
the airport. Developments with large numbers of people
associated would be barred near airports while heavy
industrial plants or other developments which may have
fewer people associated with them or which may be in a
better position to utilize nolise protective measures

(such as better noise insulation)} could be permitted.
Zoning restrictions might also be coupled with building
code regulations requiring utilization of noise protection
procedures and materials.

EPA is also responsible under Section 17 and 18
of the Noise Act for developiqg,'after consultation with
the Department of Transportation, noise emission standards
for railroad equipment and facilities and interstate motor
carriers. States, however, are permitted by both sections
to establish standarfds or controls on levels of environ-
mental noise, and to control, license or regulate the use
of any product if EPA after consultation with DOT determines
such standard or control is necessitated by special local

conditions and is not in conflict with regulations under

Sections 17 or 18.
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There is nothing in the legislative history
to indicate 'these provisions were intended to grant EPA
authority to impose any form of land use restrictions on
railroad equipment and facilities or interstate motor
carriers. It is also to be noted that both sections auth-
orize EPA to develop regulations regarding noise "emissions"
rather than noise "levels," and an examination of para-
graph (a) (1) of both sections indicates these regulations
are primarily concerned with technology. While EPA's
authority under Sections 17 and 18 would not appear to
provide authority to adopt regulations imposing land use
restrictions on railroads or motor carrierg, EPA's auth-
ority under Section S5 to promulgate guidelines with respect
to levels of environmental noise would permit EPA to try
to influence such matters as the routing of highways,
railroads or mass transit facilities in such a way as to

minimize the effect of noise from such sources.

B. Scolid Waste Disposal Act.

Recognizing that control of dissemination of
pollutants into the air or water was only part of the
job of protecting the environment, Congress enacted the

: _lo/
Solid Waste Disposal Act in 1965 which was amended

10 7

Pub. L. No. 89-272, 79 Stat. 997, Oct. 20, 1965.
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11/

by the Resource Recovery Act of 1970. Under this

Act, "PA 1is authorized to make planning grants to state
and local agencies enabling them to make surveys of solid
waste disposal practices and problems, develop solid

waste disposal plans and make studies of the effect

12/

of solid waste disposal practices on adjoining areas.
Applicants for such grants must give assurance full
consideration will be given to all aséects of planning
essential to areawide implementation of effective solid
waste disposal systems. Such factors as population growtﬁ,
urban and metropolitan development, land use planning, air
and water pollution control and the feasibility of
regional disposal and recycling systems must be cénsiderea.
A grant can be made only if EPA finds satisfactory
assurance that solid waste disposal planning will be
coordinated with and will not -duplicate other related state
or local planning activities. EPA has authority to
attach conditions to any grants made, but no penalty

provisions for noncompliance with conditions are provided

11/
Pub. L. No. 91-512, 84 Stat. 1227, October 26, 1970,
42 U.S.C.A. §§3251 et seq. (The Solid Waste Disposal
Act of 1965 as amended is hereinafter sometimes
referred to as the "Solid Waste Act.")
12/ s

Solid Waste Act §207.
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in the Act. Thus, there may be some gquestion as Lo
whether Congress intended the conditioning authority to
relate only to requirements which are met at the time a
grént is made or to continuing conditions which remain
effective throughout the life of the funded project.

The EPA can make grants to state and local
agencies for the construction of solid waste disposal facilities

13/

or demonstration resource recovery systems. Demdnstration
project grants must be consistent with any areawide solid
waste disposal plans complying with EPA guidelines. To
obtain grants for the construction of new solid waste
disposal facilities, a state or local agency must have a
solid waété disposal plan consistent with the §209 guidelines.
The solid waste disposal plan must be consiétent with, and
included in, a comprehensive plan satisfactory to EPA for
the area involved, which may allow EPA to attach conditions
concerning the content of cémprehensive land use plans
before a construction grant will be given. The importance
of comprehensive planning as a condition to receipt of
a grant under Seétion 208 was emphasized in the House
Committee report aecompanyiﬁg‘the Resource Recovery Act

of 1970 in which it is stated:

13 /

Id. at §208.
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In determining desirability of projects

and of approving Federal financial aid in
connection therewith, consideration shall
be given by the Secretary to the public
benefit to be derived by the construction
and the propriety of Federal aid in such
construction, the relation of the ultimate
cost of the project to the public interest
and to the public necessity for the project
and the use by the applicant of comprehen-
sive regional or metropolitan area planning. 14/

In addition to its authority to make grants,
EPA is to develop guidelines for solid waste recovery,
collection and disposal systems. The guidelines are to
be consistent with public health and welfare, applicable
air and water quality standards and are to be “adaptable
to appropriate land use plans."lé-/ While these guidelines
are not enforceable regulatory standards as in the case
of the air quality standards under the Clean Air Act,
federal agencies having jurisdiction over solid waste

_1s/

disposal activities are to comply with the guidelines.
Furthermore, statés and local governments may decide to
adopt the guidelines as the'applicable state or local law
and require all persons to dispose of their solid waste
in a certain manner or in certain places.

The legislative history confirms that the

Section 209 guidelines are merely advisory and not

14/

H. R. Rep. No. 91-115, 91lst Cong., 2d Sess. (1970},
3 U.S. Code Cong. and Admin. News, 91lst Cong., 2d Sess.
4558 (1970). '

15/

Solid Waste Act at §209(a).
16/

Td. at §211.
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regulatory (except to the extent Section 208 requires'
compliance -with Section 209 guidelines to obtain federal
grants). Senator Muskie in the Senate debate on the
1970 Act stated -with reference to Section 209, "These
guidelines are advisory except when such state or
11/

locality applies for a demonstration grant under §208.°"
Along similar lines, Congressman Jarman stated on the
floor of the House of Representatives:

Unlike the Clean-Air Act, this is not _

regulatory legislation. It is legislation

pure and simple to generate new technologies

at the earliest possible date for disposing

of solid -waste and for recycling usable

waste:and to build.pilot plants where
‘these new technologies can be demonstrated. 187

As Section 209 guidelines are not mandatory
(except to- the extent federal agencies are to comply
with such guidelines), the only handle EéA has to assure
any compliance by state and local governments is through
the Section 208.grant conditioning authority.- It is
clear Section 208 contemplates a-degree of comprehensive’
planning with respect to solid waste recovery and dispoéal

systems by an agency receiving a grant, but as a

practical matter it would appear EPA might be limited in

17/

18/

116 Cong. Rec.$26704, July 31, 1970.

116 Cong. -Rec.H20881, June 23, 1970.
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the kind of detail it can effectively require in
"appropriate land use plans" referred to in Section 209.

If EPA seeks to impose guidelines which require substantial
planning efforts directed not only at solid waste recovery
and disposal systems but also at sources of solid wastes,
state and local agencies may refrain from seeking grants

to avoid what may be viewed as onerous guidelines.

However, where EPA can tailor Section 209 guide-
lines with-land use requirements which may be imposed under
the Clean Air Act or Water Pollution Control Act, there is
a better chance that local govefnments, which would be
required to comply with Air and Water Act requirements,
could be persuaded to adopt Solid Waste Act guidelines.
Thus, while Section 209 would appear to authorize EPA to
develop guidelines which consider or seek to implement
growth or growth pattern controls as a means of dealing
with solid waste problems, developing such guidelines as
a complement to similar regulations under the Air or
Water Acts rather than as an entirely separate planning
system would seem advisablé.

C. Compliance with Environmental Controls by Federal
Agencies

Each of the acts previous®y discussed in this

and the preceeding chapters contains a provision requiring
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that federal agencies and facilities be in compliance with
all applicable environmental standards and controls devéeloped

under the acts, whther by EPA or state or local govern-

19/

ments. Under appropriate circumstances, where the
national interest requires, the President may exempt federal

sources.

Pursuant to these (or other) provisions, Prééi@gnt
20/

Nixon issued Executive Order 11752 on December 17, 1973
in which the following policy was set forth:

It is the purpose of this order to

assure that the Fedéral Government, in

the design, construction, management,
operation, and maintenance of its
facilities shall provide leadership 1in

the nationwide effort to protect and en-
hance the quality of our air, water,

and land resources through compliance

with applicable standards for the
preservation, control, and abatement of
environmental pollution in full cooperation
with State and local governments. Compliance
by Federal facilities with Federal, State),
interstate, and local substantive standards
and substantive limitations, to the same
extent that any person is subject to

such standards and limitations, will
accomplish the objective of providing
Federal leadership and cooperation in the

9/ :
Clean Air Act, §118; Wiater Pollution Corntrol Act,
§313; Marine Protegtion, Research, and Sanctudries
Act of 1972, §1411%c); Noise Control Act of 1972,
§4 (b) ; -Solid Waste Disposal Act, §211.

20/ © _
38 Fed. Reg. 34793, December 17, 1972.
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prevention of environmental pollution.

In light of the principle of Federal

supremacy embodied in the Constitution,

this order is not intended, nor should it

be interpreted, to require Federal facilities

to comply with State or local administrative

procedures with respect to pollution

abatement control.

Section 5 of the Executive Order authorizes
exemptions from applicable standards under the various
acts if the head of the federal agency involved consults
with EPA and both agree the particular activity should be
exempt because of national security or other extraordinary
cases where national interest is paramount. If EPA does
not agree that an activity should be exempted, the federal
agency can seek approval for the exemption from the
Office of Managehent and Budget.

The statutory sections cited above together
with the Executive Order make it clear federal agencies
in any of their activities are to comply with environ-
mental standards and control programs developed pursuant
to those acts even though developed by state and local
agencies just as if the federal agency were a private
person. Thus, the status as a federal agency does not
enable an agency to avoid compliance with state and local
environmental control programs developed under the federal
laws. This would also apply to the land use portions of

any such control programs.
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CHAPTER VI

RELATIONSHIP BETWEEN -EPA AND STATE, REGIONAL
AND LOCAL LAND USE AND ENVIRONMENTAL PROTECTION AGENCIES

While it is clear a variety of possible techniques
are available to EPA to implement Qarious kinds of land use
control programs in striVing.to achieve and maintain ap-
propriate air, water, noise .and solid waste disposal standafds,
the issue arises as to who decides how to impose which
controls at what time. In some situations, as under the
Noise and Solid Waste Acts, the final choice is going to
be left largely to state and local governments to promul-
gate their own implementation plans for EPA has little
effective control to require state and local governments to
adopt particulér kinds of programs unless grants are being
sought as under Section 208 of the Solid Waste Act. However,
where EPA has developed standards and guidelines which in~
corporate land use matters iqicontrol of noise or solid
Qaste_problems, EPA can be helpful and influential in
assisting state and local governments to model their
programs on the EPA guidelines.

With respect to air and water quality standards,
EPA has substantially more authority and can effect its
own requirements in states which do not éomply with the

provisions of the Air and Water Acts. Furthermore, in some



-137-

situations under the Noise and Solid Waste Acts, as 1in
the case of airport noise regulations or in awarding
grants for solid waste disposal projects, EPA is in a
position to require implementation of land use control
processes. To what extent should EPA exercise that
authority in deciding when and how to impose which
controls?

Perhaps the simplest method would be for EPA
to develop the relevant environmental quality standards
with the various emission or effluent limitations or guide—
lines and performance standards. With these standards and
guidelines developed and published, EPA could then approve
state implementation plans which assure that no new sources
of pollution will be permitted if the standards deVeloped by
EPA are exceeded. EPA could simply leave guestions of which
sources will be built when and where to the local agencies.
Thus, a state which adopts what is essentially a first-come,
first—served:system 1ssuing permifs for the construction of
facilities until such time as allowable pollution in-
crements ‘are met could be approved by EPA as well as programs
from states which seek to provide some degree of planning
and rationality to decisions as to which and under what
conditions new sources will be permitted.

However, it is ultimately EPA which is responsible
under the various pdllution control acts for developing

and assuring implementation of appropriate environmental
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quality and performance standards. Thus, it would also

be appropriate for EPA to undertake a program reguiring
local agencies to take a more comprehensive look at

growth and development within their jurisaiction and
coordinate environmental quality enforcement with land

use planning. As a practical matter it would be impossible
for EPA to get involved in the substance of all local land
use planning processes, but it would not be out of place

to require comprehensive coordinétion of land use and
environmental quality control processes.

Rather than relying on programs either leaving
land use aspects of environmental control programs
completely to states or developing a program in which
EPA requires a close coordination of all aspects of land
use affecting environmental guality control, EPA could
implement a program by which land use controls may be
selectively implemented by ldéai pollution control agencies
on a case-by-case basis. Thus, for example, a determina-
tion could be made that land use elements are more im-
portant in dealing with hazardous emissions or toxic
effluents or other pafticular kinds of pollution sources,
but that with respect to other sources, states could be
left to exercise such controls as they deemed fit provided
environmental quality and performance standards are complied

with.
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To date, EPA has largely left questions of
implementation of land use controls to state and local
pollution control agencies. Although there is recognition
that the various pollution control acts and EPA controls
promulgated thus far will have substantial impact on land
use and that land use controls could substantially aid in
implementation of environmental quality standards, there
has been concern that EPA not preempt the functions of
state and local land use planning and control agencies.
There is merit in this concern not only because of the
political ramifications in a federal agency appearing to
usurp more and more of state and local prerogatives, but
also in the fact that EPA clearly does not have the man-
power, resources and expertise to undertake a massive
land use planning program applicable to the locél level
throughout the United States.

Many states and local governments have under-
taken extensive programs of land use planning and land
use control. While there is by no means great consistency
throughout the United States 'in the quality or extent
of such programs, and indeed there are many areas where
no such planning or control exists at all, if EPA
makes the basic policy decision that there is need for
greater application of land use controls in achieving

and maintaining compliance with environmental quality
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standards, it would be advisable for EPA to take some
steps to assure that its regulatory requirements provide
some mechanism for achieving consistency between pollution
control requirements and state and local land use
procedures.

EPA could implement land use controls by
requiring local pollution control agencies in the im-
plementation of environméntal quality standards and per-
formance standards to have adequate authority to im-
plement‘appropriate land use controls. Indeed, some of the
regulations already promulgated by EPA require that plans
submitted by state agencies include control strategies for
insuring that projected growth and development will be
compatible with achievemént and maintenance of environmental

i/

quality standards. EPA might seek to require pollution
control agencies to have authority to exercise this poweér
or it might require where the agency does not itself have
the power that the state prévide a coordination mechanism
 whereby agencies having the power are required to coordinate
decision making with the pollution control agency. EPA
has begun to implement such a policy in its regulations

dealing with the content of water basin plans where each

1 /

See e.qg., 40 C.F.R. §51.12.
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basin plan is required to be coordinated with other
applicable state and local land use and natural resources
2/

plans. Consideration might be given to making more
extensive use of this sort of provision to encompass other
existing planning mechanisms which may affect land use or
natural resources without having any direct control. Such
might also include industrial development programs.

EPA should also determine what authority the
state and local pollution control agencies have to
resolve conflicts between environmental control plans and
the various other state and local plans, and whether state
law permits any other agency to override a decision by
the pollution control agency. A state planning process
would have to be deemed unsatisfactory if any other
agency could effectively override decisions and regulations

promulgated under EPA approved plans and regulations.

40 C.F.R. §130.22, 38 Fed. Reg. 8034, March 27, 1973.
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CHAPTER VII

INTERRELATIONSHIPS AMONG EPA
POLLUTION CONTROL PROGRAMS

While each of the separate pollution control
programs is directed toward one aspect of a common goal
(to attain and maintain a cleaner and more ‘healthful environ-
ment), the various programs will not always operate .in
harmony when two or more bear-on a particular development.
Many of the EPA programs and the state and regional im-
plementation procedures and plans are still in the forma-
tion stage (or even in court).and it is difficult to. judge
at this point what tﬁe=rea1 impact of these programs will
be when they are fully fleshed out and put into force.
In light of this uncertainty, this chapter deals with the
possible interrelationships between pollution contrcl
programs using illustrative examples to suggest the kind
of problems which may arise as the pollution control
programs mature. -One simple example will illustrate the
point.
1. -The metropolitan .sanitary district of the
City of Camelot has installed waste water treatment
facilities to meet .all requirements of its NPDES
permit but in so decing accumulates enormcus quan-
tities of semiliquid sludge each day. It can dry
portions of the sludge and sell the remaining solid

as fertilizer but State odor regulations and _
energy shortages prevent converting all sludge into



-143-

a solid form. Some of the liquid sludge can be
sent to Desolation County and spread on abandoned
strip-mined land in an effort to reclaim the land
but the permeability characteristics of the soil
and odor problems limit the amount of sludge which
can be disposed of in this way. Use of sanitary
landfills is also difficult because of the failure
of many nearby municipalities to permit landfills
at suitable sites so sludge has to be transported
great distances for disposal.

Actually, the results of complying with one pol-
lution control program (the Water Act) in the above example
can assist in the implementation of other governmental programs
since the use of sludge collected in the pollution control
processes can.aid in the reclamation of depleted and strip-
mined land which is now useless. However, the problem of
disposing of sludge is not quite so simple. Although EPA has
not promulgated odor standards, there has been some work
within the Agency on such standards or guidelines and various
state and local governmental entities have in some instances
adopted odor regulations which could bear on the ability to
dispose of sludge by spreading it on land.

Large quantities of éludge which are not used as-
ligquid fertilizer or dried and sold in solid form are disposed
of in sanitary landfills. 1If the waste treatment system 1is
located in an area which is subject to an areawide waste dis-
posal plan similar to that called for by the Solid Waste

Disposal Act, the options of Camelot's sanitary district may

be narrowed with respect to possible sites for disposal as
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Solid Waste Act guidelines will inhibit location of landfill
sites where soil and geological conditions are not suitable.
Indeed, where sufficient care is not taken to select suitable
landfill sites, disppsal of sludge from waste water treatment
systems can cause water pollution as water containing dissolved
pollutants drains from or through the deposited sludge into
nearby surface waters or groundwater supplies. Similarly,
the use of the liquid sludge as a fertilizer by spreading
it over farmland or to reclaim depleted strip-mined or other
land can cause additional Water Act problems if applied in
such a way as to permit significant run-off of contaminated
water into nearby surface waters or where soil conditions
are such that leaching of pollutants into groundwater
supplies may result.

The foregoing is but one simple example of how
the implementation and enforcement of one pollution control
program: can be made more difficult because of the necessiﬁy
to consider the applicability of other pollution control
programs. The problems created by the interrelationship
between the various applicable pollution programs in the
example are not insoluable by any means. However, there
are other situations where the interrelationships will not
only make coméliance with pollution control programs more

difficult, but will bring conflicting influences to bear



on a project. The following examples will illustrate
interrelationships which can be very troublesome.

2. How can one dispose of solid waste

in Gotham, a major metropolitan area on the

coast of the United States. The Clean Air

Act's state implementation plan makes inciner-
ation difficult if not impossible as Gotham's air
quality does not comply with national ambient

air quality standards. Disposal in a sanitary
landfill -- presuming a nearby site can be found
in the land-scarce metropolitan area -- must be
undertaken in a fashion which guards against pol-
luting groundwater (via leaching) or surface water
(via runoff) supplies, contrary to the Water
Pollution Control Act. Moreover, the state has
adopted gquidelines preventing such disposition
under the Solid Waste Disposal Act. Although
Gotham 1s on the Atlantic Ocean, it is limited

in its ability to dump its garbage at sea by

the Marine Protection, Research and Sanctuaries
Act. Presuming the ecconomic feasibility of removal
and disposition to a site far from the metropolitan
area (which, again, could not be an incineration
site in conflict with significant deteriora-

tion standrds), the state's Solid Waste Act
guidelines indicate a number of places where
sanitary landfills would be appropriate, but

the local zoning regqulations in most counties

and municipalities 2zone out landfills and even
solid waste disposal plants -- after all, what
community wants a "dump" in its backyard?

The problem of solid waste disposal can be a more
difficult one than the disposal of sludge because there
are fewer alternatives for disposal. Sludge can in many
situations be turned into useful fertilizer ei;her in a
dry form (e.gqg., the program of the City of Milwaukee,

Wisconsin to turn sludge into a fertilizer called Milorganite)
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or in its liquid form (e.q., tﬁe arrangement between the
.Metropolitan Sanitary District in Chicago, Illinois and
Fulton County,.Illinois for reclaiming depleted and strip-
mined land). Thus, the need to incinerate or dump the waste
sludge in landfill sites is reduced. The Solid Waste Act
seeks to encourage recycling of solid waste materials and
to some extent this is being done. However, some means
of disposal must be found for the great bulk of solid waste
matter and the choices are essentially limited to incineration
or dumping in appropriate landfills.

Guidelines developed under the Solid Waste Disposal
Act along with federal grants under the Act will certainly
aid in the location and establishment of landfill sites or
recycling programs which will not create problems under other
pollution control programs such as the Water Pollution Control
Act. However, whatever guidelines are developed, they will
not substantially reduce the need for tracts of land suitable
for disposal, and in a heavily populated region like New
York City unused land let alone land suitable for sanitary
landfills may ﬂot be easy to come by. Minimally, such a land
squeeze may increase the pressure on wetlands and other environ-
mentally fragile lands in the coastal zones. When the guide-
lines are superimposed on an already limited available land supply,

the problems of solid waste disposal become even more serious.
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Another problem is the fact that Solid Waste
Act guidelines from EPA are only advisory except as they apply to
federal agencies. Unless state and local governments voluntarily
choose to adopt the guidelines as the applicable local law,
there is no assurance EPA guidelines will ever have any
effect. Furthermore, the guidelines as contemplated by the
Solid Waste Act may only indicate where or under what conditions
landfills will be permissible. This does not mean that a
site suitable for use as a landfill will be utilized for that
purpose if the local government does not choose for whatever
reason to establish or permit a landfill. Thus, unless some
level of government above local government has the authority
and will take the initiative to assure that sufficient land-
fill sites are established wherever appropriate in spite of
local governmental policies or objections, landfill sites
may wind up being located further and further from major
sources of solid waste. Of course, as states and municipalities
come to recognize the need to dispose of solid waste is one
which concerns all citizens regardless of where they live,
Solid Waste Act guidelines may be adopted and implemented
voluntarily.

3. The location of housing can create similar
problems, as it does in the Capitol City. The
national government is offering an ever-increasing
number of jobs .in the area which has led to a
tremendous in-migration and a concommitant demand

for housing, either new or rehabilited. The
question is: where?
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The continuing planning process under
the Water Pollution Control Act dictates
location of waste water treatment plants
where there is existing sewer (and water,
incidentally) capacity. But in the Capitol
City area there is very little of this ex-
cess capacity except in the fringe areas -- where
there is little existing housing to rehabilitate.
However, construction of new housing will in-
crease the chance of degrading "clean" air
because of the almost certain development of
complex sources, like shopping centers, which
will accompany fringe residential construction.
Adequate mass transit is not readily available in
fringe areas of Capitol City so increased use of motor
vehicles is inevitable with the attendant problems of
complying with air quality control strategies to as-
sure attainment and maintenance of standards. Building
or rehabilitating existing structures in older
areas where bus or other mass transit systems
are readily available'will lessen pollution
from mobile sources -- automobiles and service
vehicles. '‘Moreover, construction of a mass
transit system under the National Mass Transit
Act, favoring as it does the dense clustering
of development around stops, also favors
construction and rehabilitation of housing near
the central city. However, that is where sewage
treatment capacity is limited.

The interaction of the land use impacts of EPA
programs on new housing is especially complex. Compliance
with water quality standards and effluent limitations would
normally be facilitated if devel opment is clustered around
and attached to a central sewage treatment facility. In many
existing urban areas and nearby suburbs such clustering may
exist but the capacity of sewagé'treatment plants may be fully
utilized. Under the NPDES permit system, municipal seﬁage

treatment plants must obtain permits in order to discharge
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effluent into nearby waters which will be conditioned

on compliance with appropriate water guality standards
1/

and effluent limitations.

Conditions attached to permits for many of the
existing sewage treatment facilities in urban areas may
effectively limit the amount of new sources which can be
connected to those plants, thus directing growth and
development into new areas in which it may become necessary
to construct new treatment facilities which will also be
subject to NPDES permits. As water quality in many of
the rivers and streams in urban areas is already rather poor,
this may effectively force the dispersal of treatment
plants into outlying areas.

The standards of the Clean Air Act also create
major implications for new housing. Anybody who has driven
in a typical metropolitan area during the rush hour is well
aware of the massive reliance on automobiles by Americans.
The dispersal ofzfesidential housing into the urban fringes
will undoubtedly result in an even greater reliance on the
automobile because of the difficulty of supplying adequate
bus or other mass transit facilitiés in such areas. Regula-
tions developed under the Clean Air Act require each state to
identify areas within the state which over the next ten

year period have the potential for preventing the attainment

See EPA Memorandum dated January 15, 1974 to Regibnal.
Administrators, supra note 6, Ch. II, p. 5.
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or maintenance of a:hational standard. A control strategy

must also be devised to prevent construction, modification

or operation of a facility or development which may cause such

violation of national standards. Where substantial complex

sources can be expected to be developed, in such areas states

may be required to adopt strategies which will prevent the

development of such sources, thus reducing thé desirability
2/

of the area for residential purposes.

Consequently, while ‘Water Act standards may
encourage the dispersion of housing into urban fringe areas,
Clean:Air Act standards would tend to encourage the concentra-
tion of population in already developed areas of cities where
mass transportation facilities would be available. 1In this
way reliance on the automcobile could be reduced as people
would be generally closer to théir jobs and could more con-
veniently use mass transit systems. It is this concentration
of population, however, that will lead to the overloading

of existing sewage treatment facilities.

2/
‘Part of this problem could conceivably be alleviated
by imposing conditions on the -NPDES permit issued under
the Water Act which might limit the type and density
of development being served by new water treatment
“facilities thereby preventing a type and density
of development which would cause problems with implemen-
tation of Clean Air Act standards. However, develop-
ment of such conditions would require considerable
:planning expertise on the part of EPA.
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4. The City of Centerville, a major
metropolis in the center of the United
States, has found its existing airports
too busy or too small to meet air traffic
needs. Even if sufficient land were avail--
able to accommodate a jet airport in
Centerville, airport noise regulations
would prohibit a location so close to a high
population density. However, location of
the airport at a site consistent with Noise
Act standards would place the airport beyond
existing mass transit facilities requiring
reliance on automobiles for transportation
to the airport. This would mean develop-
ment of a substantial complex source in a
rural area where the air is clean. Further-
more, existing sewage plant capacity is not
sufficient to handle all the storm water run-
off from runways and parking lots.

FAA has not yet adopted specific Noise Act
standards applicable to airport construction or developments
surrounding airports. However, it would seem clear that any

such standards will discourage location of airports in or

near residential areas or developments such as schools, hospitals,

or other areas where large quantities of people are likely

to be concentrated or working. This is likely to inhibit
location of airports in central cities or nearby suburban
areas while encouraging them in rural areas or on the outer
fringes of urban areas. Airports because of the accompanying
jet exhausts are substangial complex sources and the,chumula—
tion of automobile exhaust emissions which normally will be

associated. Furthermore, airports tend to attract various
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types of commercial and industrial development to surrounding
areas which would generate additional traffic.

The complex source regulations under the Clean Air
Act would fend to encourage the location of airports on
fringes of metropolitan areas near mass transportation
facilities or in rural areas where air is relatively clean.
Such locations are likely to be far from mass transportation
facilities and would require increased reliance on auto-
mobiles which would also have to travel much farther from
the population centers to get to the airport area. Loca-
tion in the center of urban areas would likely be inhibited sinc:
air quality in most urban areas does not meet the natiocnal
air ambient air quality standards so the construction of the
new source of the magnitude of an airport would not be
feasible. Thus, construction of an aivport in urban fringe
areas would be the most likely possibility under Clean Air
Act standards as auto transportation might be held down some-
what and the introduction of the airport may not cause
"significant deterioration."

Construction of airports in urban or urban fringe
as well as in rural areas may be inhibited by Water Pollution
Control Act standards'if é%isting sewage treatment facilities
are being operated at or close to capacity. Airports cén

be expected to'generate substantial amounts of water runoff from
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runways and parking lots and this runoff can be expected to

contain large quantities of jet and motor fuel residues in

addition to other waste materials which will accummulate

3 /

on large paved surfaces.

meet

5. The metropolis of Sparkletown has
been rapidly growing and faces increasing
needs for additional electric power. Existing
air quality is of such poor guality that new
fossil-fueled electric generators are not per-
mitted in the city limits. The lack of sufficient
water and land for cooling ponds limits the use-
fulness of nuclear generating plants because of
inability to meet thermal pollution standards.
Construction of coal-fired generating facilities
at coal mines outside the city is inhibited
because of the significant deterioration regula-
tions applicable to the clean air in the rural
area of the coal mine.

More electric generating plants are required to

this country's ever growing.energy needs, and the choice

3/

While EPA has taken the position that the Water
Pollution Act was not designed to require EPA to deal
with such storm water runoff, per se, (see fn.53

supra, Chapter IV, and accompanyihg text) a state

would nevertheless be free to adopt a program tor
regulating nonpoint source pollution, which would

have the same effect. Such a program might involve
requiring a permit for substantial sources which might
be conditioned in various ways to reduce the impact

of runoff or require some kind of treatment. 1In

any event, the Water Act does require EPA to develop
guidelines for controlling pollution from nonpoint
sources. Even if EPA's interpretation of the Act is
sustained and NPDES permits are not required by EPA
with recpect to airport runoff, the impact of airport
on water guality in the area affected by the runoff will
have to be considered by states in implementing water
quality improvement .programs and any nonpoint source .
guidelines developed may bear on decisions as to where to
locate airports.
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of potential sites will be affected by competing considera-
tions of the Air and Water Acts. The sigﬁificant deteriora-
tion standards under the Clean Air Act may make it difficult
under existing technology to build fossil-fueled plants any-
where except in urban fringe areas and then only in very
limited numbers. Indeed, the explanation accompanying the
proposed significant deterioration requlations indicates
that while a 1,000 megawatt capacity coal-fired power plant
meeting the new source performance standards of EPA could
possib1§ be built under the proposed regulations in an air
qguality control region, the plant would take up a largé part of
4/
the available emission allowance. In many urban areas, air
quality does not meet the national ambient air quality
standards sq'a new plant cannot be built unless it gives off no
emissions. However, the precise location of an electric
generating plant is somewhat flexible in that electric power can
be moved from a plant over high voltage transmission lines to
places where:.it is needed. Thus, plants can be spaced
appropriately to comply with signficiant deterioration guide-
lines. Whether the significant deterioration regulations
would permit sufficient numbers of appropriately spaced plants

remains to be seen.

38 Fed. Reg. 18990, July 16, 1973..
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Water Act standards also apply to the construction
and operation of power plants and NPDES permits will be
required for all discharges. Water is required to cool
generating equipment and particularly with respect to nuclear
powered generating plants great quantities of water may be
required. While nuclear generating plants do eliminate the
stack emission problems present with the traditional fossil-
fueled plants and could therefore be located in urban areas
without violating Air Act standards, nuclear plants are great
generators of thermal pollution. Water Act standards have
generally been rather strict in the allowable degree of thermal
pollution which would be permitted thus requiring nuclear
plants to install expensive cooling towers or cooling lakes
and ponds which would require large tracts of land. Cooling
lakes and ponds in urban areas would be impractical because
of the enormous quantities of water which would have to be
cooled and the large tracts of land which would be required.
Cooling towers are not a simple answer because some types of
cooling towers will create great clouds of mist under certain
‘atmospheric conditions. Thus, urban locations of nuclear

generating plants may be inhibited.

sSummary
The foregoing are but a few examples of many situa-

tions where appropriate implementation of various pollution
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control acts will often bring conflicting considerations to
bear on a single project. The matrix following this
chapter is an effort to illustrate in a graphic form various
types of development as they are affected by the major
pollution abatement and control programs of EPA. The matrix
is not intended to encompass every possible land use im-
pact of all EPA responsibilities, but rather, to identify
- a wide range of categories of development and to illustrate
the various major EPA programs which bear on the selected
S5/

categories of development.

Although Congress has given some flexibility to
EPA in establishing standards and in issuing appropriate
permits, this flexibility is quite limited. The courts
have shown a willingness to interpret the statutory language
very strictly, and Congress has provided no mechanism
within the acts for handling situations where two different
acts impose requirements which may in some respects be

mutually exclusive.

In choosing categories of development for the matrix
no effort was made to distinguish types of development

solely because of their size. Thus, residential develop-

ment shows up as only a single category even though the

size and density of residential development can drastically
affect the kind of environmental problems which will ensue

Where size is a particularly significant factor in the
relationship between the type of development and EPA
responsibilities, notation will be made on the matrix
or the accompanying notes.
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Furthermore, the acts do not provide a mechanism
for taking into consideration governmental laws and policies
other than pollution control policies. For example,

;he policies of the Water Pollution_Control-Act which

require strict limitations on effluents from sewage treat-
ment plants may have a substantial impact on efforts to
revitalize innercity areas through such techniques as

urban renewal, model cities and urban mass transportation --
techniques which may be helpful in reducing air pollution
problems by reducing reliance on automobiles, but which

are likely to increase the pressures put on urban sewage
treatment facilities by concentrating more people in a
smaller area.

Programs such as the Rural Development Act of

6/ 2/
1972 and the Appalachian Regional Development Act
seek to encourage development and improve the lot of people
living in rural areas. However, development in rural areas
usually means bringing industry and more people which will
cause problems under both the Air and Water Acts. How
can any substantial amount of industry be brought into a
rural area which has clean air if the principle of "significant

deterioration"” will severely limit the amount of new emissions

P.L. 92-419, 86 Stat. 657, August 30, 1972.

P.L. 92-549, 85 Stat. 168, August 6, 1971.
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which would be permissible.

The effort to administer the individual pollution
control programs of EPA without some form of coordination
among those programs and without some consideration of the
impact of those programs on other state, federal and local

policies could bring about irrational, chaotic and very

expensive results.
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FOOTNOTES TO EPA PROGRAM
MATRIX

Pursuant to the Sierra Club v. Ruckelshaus case, (supfa,

p. 29, note 14), Clean Air Act programs must be designed
to prevent "significant deterioration" of air quality in
areas where air quality meets or is better than national

ambient air gquality standards.
See pp. 28-32.
See pp. 50-60.
See pp. 32-34.

Grant prcgrams may be designed to impose conaitions on grants
requiring the recipient to undertake some form of land use
planning in using grant funds. Grant funds might be withheld
if the grantee does not have sufficient authority to implement
and enforce plans. Conditions could take the form of limita-
tions on population density in an area served by a plant built
with a grant or the establishment of minimum criteria which
planning programs must meet to quality for planning or imple-
mentation grants.

The size and density of residential development will'be a
substantial determinant of the impact of EPA regulations on
such development. The construction of a few single family
residences is not likely to result in any serious pollution

problems unless they are not attached to a sanitary sewer sys-

tem. If there is no attachment to a sewage system, sewage
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disposal may be taken care of by sceptic Lank systoems which

if not located or designed properly can substantially af-

fect groundwater supplies. On the other hand, large sprawling
suburban subdivisions can place substantial burdens on muni-
cipal or privately-owned waste treatment plants and can be
significanﬁ non-point sources of water pollution. Such de-
velopments, as with high density developments such as high-
rise apartments, can also generate considerable motor vehicle
traffic with air quality problems not normally associated with

smaller low-density developments.

Developments generating substantial solid waste may choose
between incinerating the waste and having the waste transpor-

ted away to an appropriate disposal site or facility.

Blasting and excavation operations may create severe dust
problems which may lead to regulations dealing with whether
and how stripping operations will be allowed to continue.

Dust combined with exhausts from hauling and excavating equip-

ment may present serious air quality problems.

The national airport system plan developed under the Airport
and Airways Development Act of 1970 may be approved by the
Secretary of Transportation only after consultation with and
consideration of the views and recommendations of EPA respec-
ting protection of environmental quality which recommendations

"to the extent ... feasible" should be made part of the plan
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(49 U.S.C.A. §1712(L)). Individual projcct applicationy can
be approved only if written assurance is given that appli-
cable air and water quality standards will be complied with:
in the construction and operation of the project (49 U.S.C.A.
§1716(e) (1)) .

Air guality standards for emissions of particulate matter or
sulfur oxides from fossil-fueled generating plants coupled
with the mandate that EPA not approve State implementation
plans allowing significant deterioration of air quality may
have the effect of requiring construction of smaller, less
economical generating plants, encouraging construction of
naclear or hydro-electric plants and research into other
forms of electricity generation, or the location of genera-
ting plants at points far from the demand for the power to

be generated.
See pp. 122 et seq.

See p. 122.

Implementation of programs to prbtect against levels of noise
which may be injurious to health and welfare may require set-
backs, buffer zones, relocation of high noise emitters . tree

planting or other noise reduction techniques which may affect
what land is used. Standards developed under §5 of the Noise
Act are not mandatory enforceable standards states or EPA is

required to implement.
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Where development may generate substantial truck or railroad
traffic, guidelines may Be advisable to control routing of
such traffic, location and construction standards of loading
facilities, and the used buffer zones or other noise redg-

cing measures.
See pp. 124-127,
See pp. 127-128,

See pp. 128-133.

This Act will affect use of land subject to control of state
and local governments only to the extent a state chooses to
seek federal funds under the Act-or otherwise chooses to un-
dertake and impiement the §209 planning program. However,
executive agencies of the Federal government conducting ac-
tivities generating solid waste or having jurisdiction over
any land or facilities which may be used for or become in-
volved with solid waste disposal activities must take steps

to insure compliance with §209 gquidelines.
See pp. 129-131,

See pp. 131-133.

Hazardous wastes, including spent nuclear fuel, may be sub-
ject to special guidelines requiring disposal only at land-
fill sites with particular geological conditions. This could
influence the location of industries generating hazardous

wastes in areas where appropriate landfills are located.
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See pp. 51 et seq.
See pp. 64-73.
See pp. 73-87.
See pp. 87-104

See pp. 83-85, 100-104.
Any development may be a non-point source of pollution during
construction or after completion depending in part on the
size of the development. Construction of a single family re-
sidgnce apart from a larger development can be a non-point
source if care is not taken during the construction process
to avoid ;unoff from the facility being constructed or the
exposed soil. The problem can vary greatly depending on,
among other things, the size of the development, the geology
and slope of the land and its ability to absorb water, and

the extent to which artificial structures will cover the soil.
See pp. 87-104.
See pp. 104-109.

See pp. 109-119,

Municipal waste plants must receive permits from EPA under
§402 of the FWPCA for the discharge of pollutants into any
navigable waterway which may be subject to such conditions
deemed necessary by EPA to carry out the provisions of the

Act. Under §402(h) of the FWPCA, EPA has authority to.sue
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to restrict or prohibit any further connections to municipal
sewage treatment plants where any condition in a permit for

discharges from the plant is being violated.

28/ See pp. 120-121.
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CHAPTER VIII

EXISTING COORDINATION METHODS

A. The Need for Coordination

Many of EPA's programs follow a similar structural
pattern. National standards are set. Then the states and’
their subdivisions adopt plans designed to implement fhe
standards. However, the federal legislation contains no
specific requirement that these state plans consider more
than a single environmental problem. State implementation
plans under the Clean Air Act are not explicitly required
to promote clean water, and so forth.

The problems caused by single-media planning
are not terribly significant as long as the control
methods are technological in nature. While some pollution
control technologies do generate new pollutants in another
media, and the disposal of such pollutants can constitute
a real problem, these problems are not of overwhelming
magnitude in relation to environmental problems generally.
However, when land use controls are usédrby state and
local entities in the implementation of pollution standards
more serious conflicts are presented. A land use plan

designed to achieve clean air may produce growth patterns
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which have adverse consequences for water, noise or solid
waste disposal.

Moreover, the requirement and preparation of
plans in and of itself may not mean environmental guality which
plans are designed to achieve will be attained. Different
plans mean different things, especially if produced by
different agencies, or groups of agencies. Plans are not
necessarily compatable, and may lead to altogether in-
consistent results. 1Indeed, it is not impossible that
assumptions about what is being done in a "planning"
process are entirely erroneous, and those charged with
implementation may be lulled into a false sense of security.
Clearly some methbd is needed to coordinate these planning
processes to promote optimal achievement of all environ-
mental goals.

The need to coordinate government programs is
widely recognized but not easily accomplished. A number
of systems for coordinating various programs having an
impact on land use and enyironmentél conditions have been
advocated or instituted in recent years. Each of these may
be of some benefit in assisting the.states to coordinate

their environmental programs.

B. National Environmental Policy Act

The National Environmental Policy Act of 1969

requires consideration of a variety of environmental factors
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by means of an environmental impact statement to be

filed by federal agencies with the Council on Environ-

mental Quality for all "major action" affecting the en-
1/

vironment. These major actions include proposed

legislation, regulations, procedures, policy determina-

tions, and proposed projects expected to significantly

affect the quality of the environment. Section 102(2)(c)

provides that an environmental impact statement include:

1. a detailed description of the proposed
action;

2. a discussion of direct and indirect effects
on the environment that might result from.
the action;

3. identification of unavoidable adverse
environmental effects;

4. an assessment of feasible alternatives
to the proposed action;

5. a description of cumulative and long-
term effects of the action on the earth's
resources;

6. 1identification of any irreversible commit-
ment of resources that might result from
the action.

Guidelines published in August of 1973 (38 Fed. Reg. 20549,
August 1, 1973) clearly indicate the all-encompassing
interpretation which CEQ has placed on "major" pursuant

to the 1971 federal court decision in Morningside-Lenox
Park Association v. Volpe, 334 F. Supp. 132 (N.D.

Ga. 1971).
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The Act also requires that the responsible federal
official (usually the agency involved) shall consult with
and obtain the comments of any federal agency having
jurisdiction by law or special expertise with respect
to any governmental impact involved. Thereafter, copies
of such statements, with comments of appropriate federal,
state and local agencies, are sent to the CEQ and made
available to the general public.

Since its conception in 1969, NEPA, largely
through the environmental impact statement, has accomplished
a good deal. As a result of NEPA impact statements, as
noted in the recent report of the Task Force on Land Use
and Urban Growth a new community in Illinois was redesigned
to preserve an 800 acre hardwood forest; a highway in
Georgia was realigned to avoid harm to a lake; a flood
protection project in California was modified to preserve
a wildlife habitat:; a proposed dam in Kentucky was moved

3/
several miles downstream to preserve the scenic area.

As a result of impact statements, community
and national environmental groups have achieved greater

access to the courts, and dozens of successful law suits

instituted by such groups have served to strengthen NEPA

3/

" Citizens' Advisory Committee on Environmental Quality,
Task Force on Urban Growth, The Use of Land: A
Citizens' Policy Guide to Urban Growth, 197-198 (1973).
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as a whole. The fact that federal agencies have been
foréed to consider environmental concerns along with
other broject goalé has resulted in a newly-broadened
view of the interreiationship of environmental factors.

Moreover, comments by the public and other
agencies, formerly given little attention, must now accompany
the impact statement to the Council on Environmental Quality.
This publicity often results in a higher standard of
conduct for agencies involved in the development process.

" In the words of the Task Force Report, the agency cannot
discharge 1its responsibilities "simply by establishing a
set of unvarying minimum standards. It must consider a
broad spectrum of public objectives and respond to the
4/
alternatives available in each particular situation.

Some actions taken by states to implement EPA
programs require the filing of an environmental impact
statement under NEPA. Specifically, the construction of
municipal sewage treatment plants under EPA grants require
the filing of such a statement as does the issuance of a
discharge permit under the National Pollutant Discharge

S5/
Elimination System. To the extent that this require-~
ment is anticipated in the planning process potential

environmental conflicts may be avoided.

4/

5/
Water Pollution Control Act §511(c)(1l).

Id. at 198-199.
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C. The A-95 Clearinghouse Process

The coordination of environmental planning might
be achieved if it could be brought together under ‘the
umbrella of an overall regional planning process. Although
regional planning has been discussed for many years the
first serious attempt to promote it on a national scale came
in the 1960's with the advent of a federally-sponsored
system of planning for metropolitan areas.

The Intergovernmental Cooperation Act of 1968
directs the President to establish rules and regulations
governing the formulation, evaluation and review of federal
programs and projects having a "significant impact on

6/
area~and community development. . . .” In addition,
the Demonstration Cities and Metropolitan Development Act-
of 1966 requires that metropolitan areawide review bodies
be established to provide advisory reviews of local grant-
in-aid applications to the federal government for some

2/

35 programs covering physical development.

In response to these two pieces of legislation
the Office of Management and Budget promulgated Circular

8/
Number A-95. By its provisions, applicants for most

Pub. Law 90-577, Oct. 16, 1968, §40l(a); 82 Stat. 1103;
42 U.S.C.A. §4231(a).

Pub. L. 89-754, Nov. 3, 1966, §204; BD Stat. 1262;:
42 U.S.C.A. §3334

O.M.B. Circular Ay95, July 24, 1969, as amended.
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federal grants must notify the appropriate planning'
agency (state, regional or metropolitan -- the designation
of which must have federal approval) and permit that
agency to comment on the project for which funds are
sought. The planning agency must be notified of the
applicant's intent to apply "at the earliest feasible time."
The notice must contain a description of the project and
its location, an estimated date by which a formal applica-
tion to a federal agency for funds will be made, and a
brief statement of whether an environmental impact state-
ment will be necessary.

Circular A-95 requires the planning agency to
make recommendations "for the purpose of assuring maximum
consistency of such project with state, regional, and
local compfehensive plans." The agency is also directed
to comment on the project's relationship to certain
specific objectives:

1. Appropriate land use for housing,
commercial, industrial, governmental,
institutional and other purposes;

2. Wise development and conservation
of natural resources, including land,
water, minerals, wildlife and others;

- 3. Balanced tranéportation systems, in-
cluding highway, air, water, pedestrian,
mass transit, and other modes for the

movement of people and goods:

4. Adequate outdoor recreation and open
space;
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5. Protection of areas of unique natural
beauty, historical and scientific
interests;

6. Properly planned community facilities
including utilities for the supply of

power, water, and communications for the
safe disposal of wastes, and for other

purposes; and
g 2/

7. Concern fo¥ high standards of design.
The Cleéringhouse agency has thirty days in which to inform
the other local governmental units which may be affected
by the proposed project, and, if necessary, to consult
with the applicant, and, if needed, an additional thirty
days to comment.

The A-95 review process has been able to provide
a strengthened communications network among local units
of government and between the various levels of government.
Clearly, the process can be used to iqform local govern-
ments of the availability and potential of the various
programs. Technical expertise is also generally available
in the Clearinghouse to aid local government units, and the
A-95 process provides a useful vehicle for the attachment
of state, local and public comments to environmental im-

pact statements under NEPA.

2/

Ibid. These objectives appear in §401(a) of the Intér-

governmental Cooperation Act of 1968. Supra, note 6;

jo )

171.
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D. Integrated Grant Administration (IGA) Program

The OMB has recently (January, 1972) begun the

broad use of an Integrated Grant Administration program,

by which two or more federal agencies work together in

meeting several interrelated requirements for an applicant's

10/

program of assistance. The purposes of the IGA. program,

as recently set forth in an OMB memorandum, are:

(1) to provide a means to State and

local governments to use Federal as-
sistance more effectively and efficiently,
and to adapt that assistance more readily
to their particular needs through the wider
use of projects drawing upon resources
available from more than one federal agency
program or appropriation; and

(2) to encourage Federal State arrange-
ments under which local governments and
other public or private organizations

and agencies may more effectively and ef-
ficiently combine State and Federal
resources in support of proiects of

common interest to the governments, agencies
and organizations concerned, 11 /

Federal regional councils are to assist appli-

cants in obtaining grant support from the various federalf

programs by means of a single application. A mechanism

10/

11/

The IGA program is essentially an extension or sub-
stitute for joint funding legislation which Congress

has not yet passed although it has been introduced
several years running. See S. 2299, 934 Cong., lst Sess.
(1973). The purpose, goals and objectives of the
legislation are identical to the IGA program.

OMB Executive Summafy Memorandum, dated 7/23/73 at
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is provided for integrating funding through a single "lead
agency," which is usually the one whose expertise and funds
will be most required. The funding and application process
is to be made more uniform in order to minimize admin-
istrative differences among the federal grant programs so
that the programs do not "frustrate those applicants who
choose to address their probfems on an areawide and

12/
coordinated basis."

During the past two years, IGA programs have
been going forward in 26 pilot projects ranging from
Indian governing bodies through regicnal planning organiza-
tions in metropolitan cities, counties and states. Almost
all the 26 projects have been funded, and the list will be
expanded to 65 projects in the next fiscal year. Since
January 14, 1972, an Interagency System Group, including
representatives from federal regional councils, states,
and public interest groups, has jointly assessed the ad-
ministration of the program. .It-found that

l. IGA concepts and principles are sound.

2. Barring certain minor exceptions the
procedures used to initiate and implement
the IGA systems are sound.

3. The program reduces the applicant's’

administrative time in all phases of this
program. i
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4. The applicant has a chance to engage
in integrated planning, synchronizing the
use, of resources and eliminating the dup-
liction and overlapping of functions.

5. Provides each participating grantee
an opportunity to develop an areawide
strategy to address several requirements
in a single integrated work program.

6. Provides federal agencies the opportunity
to coordinate their participation in a
mutually reenforcing way to solve key

problems and provide needed services in
partnership with state and local govérn-

ments. _13/

The primary means for providing the funds is
by a letter of credit, whereby the lead federal agency
places funds from a consolidated working fund in a local
bank which can be drawn by a grantee.

To qualify to act as one of these lead agencies
EPA must be able to use the letter of credit method of
making grants. It is expected the EPA will be fully
qualified to act as a lead agency within the next couple
of months. Participation in the IGA program will enable
EPA to provide a common funding mechanism for states that
wish to coordinate the operation of their various en-
vironmental programs as well as other related programs.
The integration of the management and budgeting processes
of the various programs should be of significant assistance

in achieving program goals.

13/
Id. at pp. 5-6.



-177-

E. Limitations of Existing Methods.

The existing methods of coordinating federal
programs, all of which are of recent origin, demonstrate
a growing recognition of the need for better coordination.
All the methods seem to have produced real improvement.
However, for land use problems generated by conflicting
programs, none of the existing methods provides a
completely satisfactory solution.

For all its advantages and. successes, the National
Environmental Policy Act requires only that conflicts
between environmental and other goals be noted and given
consideration. There is no mechanism within the Act for
the resolution of such a conflict shduld it surface.
Moreover, NEPA applies only to a limited class of federal
or federally-supported activities and does not apply to
many state, regional or local activities which have a

. 14 /
substantial impact on land use.

Even more important, the timing of a release
of an environmental impact statement, the effectiveness

of which is largely dependent upon publicity, may hinder

14/
A few states have adopted programs-similar to NEPA
requiring environmental impact statements with regard
to many state and local activities which involve
state or local governmental decisions or other
actions. See, e.gqg., California Environmental Quality
Act of 1970, California Public Resources Code, §21000
et seq.
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its effectiveness. The statement need not be released
until after the final decision making process with respect
to a particular project is well under way. But land use
planning must be undertaken at a much earlier stage to
prove effective.

The A-95 Clearinghouse process, while requiring
a mandatory review, also does not provide for a recornciliation
of conflicts. The A-95 process generallyrlooks to a
comprehensive plan as the basis for its review -- and often
there is none, or its quality is dubious. In addition, the
process applies only to a limited number of projects -and
has no direct effect whatsoever on implementation of
many of the various EPA programs. Moreover, if the
Clearinghouse is a Council of Governments or other body
in part dependent upon the funds of the local government
units whose projects it is supposed to review for its
very existence, this dependence makes an unbiésed resolution
or coordination of these conflicts very difficult.

The Integrated Grant Administration Program is
too new to be definitively evaluated. One recent
commentétor has suggested that in the first 18 months

15/

"the process has shown few significant achievements."

15/
Clark, New Federalism Report/Tulsa Agreement Demonstrates
Attempts to Coordinate Grant Programs, 5 National
Journal Reports, No. 39, Sept. 29, 1973, at 1443.
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The process 1s being undertaken primarily by management
and budget officials, and is not designed to promote

resolution between conflicting program goals.
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CHAPTER IX

COORDINATED ENVIRONMENTAL PLANNING

A. The Goal

EPA was created to bring together the nation's
various environmental programs under a common umbrella.
Pursuant to EPA's programs, many states and their sub-
divisions are promulgating plans and undertaking enforcement
strategies which have or will have a major impact on the
use of land." waever,'each plan or strategy is typically
designed to achieve a single environmental goal rather than
the optimal achievement of all environmental goals.

In order to prevent conflict and avoid duplica-
tion among the whole range of federal, state and local
environmental programs, a system of coordinated environ-
mental planning should be applied to the whole panoply
~of environmental plans,'decisions and regulations of
state, regional and local governments which impact the
use of land. State, regional and local systems for con=
trolling development must be coordinated with the relevant
federal mandates in a manner which best achieves the
national environmental goals.

Various program branches of the EPA and its pre-

decessors have sought the advice of a number of consultants
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in recent years on the land use impact of particular

EPA programs. These consultants, with remarkable unanimity,
have recommended greater coordination of the methods for
determining the proper use of land. All agree that some
measure of coordination will be necessary if the barticular
issue or issues to which this report is addressed are to

be solved, not only within and between federal agencies

and programs, but also with local and state governments.

The University of North Carolina's Center for
Urban and Regional Studies studied methods of implementing
environmental goals in local planning and decision
making. They concluded that a system for combining
isolated methods and tools into a single coordinated
planning process was needed, but that "some form of
intergovernmental framework" was also needed to guide

1/
local planning.

The Rutgers air quality study, not yet completed,
focuses on NEPA and the A-95 Review process, both discussed
in more detail below. The report faults NEPA procedures
for releasing impact statements too late to affect the
state and local decision making process. With respect
to the A-95 Clearinghouse process, it observes that if

the reviewing agency is a Council of Governments -- and

1/
E. J. Kaiser, et al., "Promoting Environmental Quallty
Through Urban Plannlng and Controls" 405 (U. of No.
Carolina Center for Urban and Regional Studies, 1973}
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it often is -- it may be difficult for it to perform an
unbiased review of those projects of its component units,
especially as the COG relies on such units for its own
financing. The report sees a need for broader programs
of state and regional enQironmental management.

Argonne National Laboratory, in a report pub-
lished in March of 1972, focused on the need for EPA to
supplement its role in coordinating federal environmental
programs by encouraging local and state governments to
engage in similar coordination. It went on to advocate
the merging of procedures and practices of groups and
agencies in environmental and land use programs and
the integration of land use and environmental factors
as well as socio-economic standards in transportation

2/
and other infrastructure plans.

This view 1is ecﬁoed in a recent (1973) paper
prepared for EPA's air programs branch by Daniel R.
Mandelker and Susan B. Rothschild. They point out that
encouraging greater coordination among federal, state and
local environmental and land use control programs will not
be sufficient if some method for resolving conflicts with

3/

federal mandates is not provided as well.

2 /
Argonne National Laboratory, "The Relationship: Between
Land Use and Environmental Protection," March, 19?2.

3 /
Mandelker & Rothschild, "The Role of Land Use Controls
in Combatting Air Pollution Under the Clean Air Act
of 1970." ' :
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Another study, prepared by Alan M. Voorhees
& Associates, Inc., for EPA's Office of Air Programs in
1971, concentrated on the implementation of air pollution
programs. The consultants noted the lack of established
procedures for incorporating air pollution controls into

4/
local plan-making.

It is becoming increasingly important for EPA
to give serious attention to coordination of its own and
other land use control programs. Public pressure is
mounting as the courts force EPA into ihcféasingly rigid
enforcement of single-purpose goals. Unless methods are
found for optimizing land use decisions in light of all
valid goals public pressure could cause EPA's basic
statutes to be weakened.

This report, as well as those of the other con-
sultants, describes 1n general terms a goal toward which
EPA should strive -- a system of coordinated environ-
mental planning by the states and their subdivisions which
would ensure that land use decisions are made in a manner
providing the maximum possible achievement of EPA goals.

We have pointed out that recent efforts to co-

ordinate government programs, while producing some signi-

4/
Alan M. Voorhees & Associates, Inc., "A Guide for
Reducing Air Pollution Through Urban Programs."
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ficant benefits, all fall short of the desired goal. We
will next examine the possible ways in which EPA can take
the lead in encouraging the states to undertake an effec-

tive system of coordinated environmental planning.

B. Consolidated EPA Grants

EPA has considered the adoption of a "Consoli-
dated Grants Program" requiring only one grant application
-and administrative mechanism for the funding of personnel
and facilities used for a program involving two or more
media. The objective of the program would be to simplify
grant aéministration by requiring only one grant applica-
‘tion and one administrative mechanism for the funding of
personnel. A recent EPA memorahdum puts particular empha-
sis on the joint use of facilities and personnel on various
programs. For example, a single laboratory facility and
group of inspectors could perform services for all three

media.

In 1973 there were four states participating in

5/

Intermedia Strategy Paper, Ch. VI at p. 9.
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a test of the consolidated grénts program -- New York,
Washington, Utah and ﬁawaii. Apparently the participating
states are satisfied with the results. The Governor of
Washington has been publicly quoted as saying, "For every
hundred strings attached before, we have clipped fifty of
5/

them with the Consolidated Grant.” The New York State De-
partment of Environmental Conservation is reported to have
estimated saving over $200,000 from the Consolidated Grant
Program. Ten additional states are expected to be added
to the existing program this fiscal year.

Once the program is established EPA will be in
a better position to encour&ge the states to evaluate in-
termedia impacts within their own programs and coordinate
planning and regulation within the state. EPA could offer
assistance to the states and local autherities by pub-
lishing a series of guidelines and reports to which the
states and regional and local governments could refer in

the coordination of the various EPA programs and other

federal, state, regional and local programs and plans.

56/
Id., at p. 8
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The purpose behind the creation of EPA was to

bring together the major environmental programs in a co-

2/

ordinated manner. Given the purpose for which EPA was

created, and the broad responsibilities given it by Con-
8/

gress, it is clearly within the Agency's power to encourage

the states to undertake their own programs of coordinated

environmental planning and regulation.

2/
See testimony of Roy Ash, supra, at p. 8.

8/

The Water Pollution Control Act recognizes that EPA

has broad responsibilities to undertake comprehensive

programs to control pollution over and above the

agency's specific program responsibilities:

The Administrator shall, after careful in-
vestigation, and in cooperation with other
Federal agencies, State Water Pollution Con-
trol agencies, interstate agencies, and the
municipalities and industries involved, pre-
pare or develop comprehensive programs for
preventing, reducing, or eliminating the pol-
lution of the navigable waters and ground
waters and improving the sanitary condition
of surface and underground waters.

See also, 40 C.F.R. §130.10(e), 38 Fed. Reg. 8034
(March 27, 1973). The Clean Air Act also directs
EPA to encourage "cooperative activities by the States
and local governments for the prevention and control .
of air pollution" and appropriate state laws and com-
pacts relating to the control of air pollution.
(s102(a)) .

A recent study of EPA released by Argonne National
Laboratory suggests such an "increase in pressure"”
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EPA could publish régulntions, quidelines and
reports encouraging the states to undertake systems of
coordinating land use planning and regulation with en-
vironmental control programs. It could encourage re-
search and planning activities which would work toward
this goal.

Could EPA go further? Could it require such
coordination as a condition of approving state plans under
the Clean Air Act or Water Pollution Control Act? It
can be argued that a plan which lacks such coordination
will not promote the land use decisions that will best
achieve the statutory goals. But the legislative history .
contains little indication that Congress envisioned an
intermedia approach. A final conclusion about EPA's
authority to require coordinated environmental planning
should probably await further and more detailed examina-
tion of potential methods of coordinating development

regulation.

9 / Cont'd.

should be a goal. ("The Relationship Between Land
Use and Environmental Protection," Croke, Croke,
Kennedy & Hoover [March, 1972].) Two other com-
mentators have listed the lack of such encourage-
ment as a major failing of EPA. (Mandelker &
Rothschild, supra, note 3 at p. 182.)
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C. National Land Use Policy Legislation

A bill which would give EPA an opportunity to
encourage states to coordinate their environmental plan-
ning with other state land use planning programs is S$.268,

the Senate—bassed Land Use Policy and Planning Assistance

10 /
Act of 1973

The bill provides grants to the states for ithe
development of a state land use planning process and its

implementation through a state-wide land use program which

must assure that:

1. The use and development of land in areas
of critical environmental concern within the
state is not inconsistent with the land use
.program;

2. The use of land in areas within the state
which are or may be impacted by key facilities
is not inconsistent with the state land use
program;

3. Any large-scale subdivisions and other
proposed large-scale development within the
state of more than local significance in its
impact upon the environment is not inconsistent
with the state land use program.

10/

‘H.R. 10294, the House Interior Committee's version

entitled "The Land Use Planning Act of 1973,"
has been reported out of that committee but has
been blocked in the House Rules Committee as of the

date of this report.
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By means of a National Advisory Board of Land
Use Policy, further review of potentially conflicting
policies is provided. The Board will consist of repre-
sentatives from a number of departments - Interior, Agri-
culture, Commerce, Defense, HEW, HUD, DOT, and Treasury -
and the Atomic Energy Commission, Federal Power Commission,
Council on Environmental Quality and EPA. The Act is
explicit in directing the Board to assist in the develop-
ment of consiétent land use policies.

The Department of the Interior will administer
the program, but EPA has an important role in the Land
Use Policy and Planning Assistance Act as passed by the
Senate. First, under Section 203, a state's continued
eligibility for grants to implement the Act depends upon
the development of an adequate state land use program
which must include methods of implementation for (accord-
ing to Subsection (3) (F)):

Assuring that (i) any source of air,

water, noise, or other pollution per-

taining to the areas and development

activities listed in this clause (3)

will not be located where it will re-
sult in a violation of any applicable
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air, water, noise or other pollution
standard or implementation plan, (ii)
any developmental activities in com-
bination with pollution sources will
not cause such violations to occur,
and (iii) the program is consistent
with the goals, policies, objectives,
standards and other requirements of
the Federal Water Pollution Control
Act, the Clean Air Act and other Fed-
eral laws controlling pollution;

Section 306 (b) (2) provides that the Secretary
of the Interior shall not make a grant to any state until
the Adminisﬁrator of EPA is satisfied:

that the State land use program of
such State is not incompatible with
the Federal Water Pollution Control.
Act, the Clean Air Act and other
federal laws controlling pollution
which fall within the jursidiction
of the Administrator and that those
portions of the State land use pro-
gram which will effect any change in
land use within the next annual re-
view period are in compliance with
the standards, criteria, emission or
effluent limitations, monitoring re-
quirements, or other implementation
plans required by such laws.

As the Senate Report of the Committee on Interior
and Insular Affairs makes clear, the Act contains these

proviisions to ensure the compatibility of a state land
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use program with the Clean Air and Water Pollution Control

11/

Acts and other federal environmental legislation,

The sponsor of this language explained on the

Senate floor that it was added:

to assure that the results of con-
centrations of people and vehicles

at such developments are anticipated
and planned for in overall programs.
This provision assures that the land
use program is supportive of and in

no way infringes upon these planning
activities [of the EPA and the States
implementing their plans]. The addi-
tion of this provision will also assure
that the land use program is consistent
with the goals, policies, objectives,
standards and other requirements of the
Federal Water Pollution Control Act, the
Clean Air Act, and other federal laws
controlling pollution. 12/

The Senate Report also emphasizes the importance which the

Senate attaches to the Administrator's review of the state

land use plan under the Act, not only with respect to the

provisions of the Water Pollution Control, Clean Air and

1y

&

Senate Report of the Committee on Interior and Insular
Affairs, "Land Policy and Planning Assistance Act"”

63 (June 7, 1973).

119 Cong. Rec. S11535 (June 20, 1973) as the

Senate debate of June 20, 1973 clearly indicates, a
modification of a preceding section, 203(a) paragraph=
3, Clause F, was specifically amended to broaden
coverage from a showing that sources of air, water,
noise and other pollution do not violate applicable
pollution requirements and to also assure that new
developmental activities do not create violations of
the Pollution Control laws.
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other environmental acts, but also those portions of the
state land use program which will affect any change in

land use and thgi; effect upon the standards, criteria,
emission or effluent limitations contained in any plén

which thé states developed in response to the aforementioned
Federal anti-pollution acts.

The Congressional intent to provide some co-
ordination between environmental goals and other féderal
goals is apparent both from the above language and ‘the
makeup of the National Advisofy Board on Land Use Policy.
The National Land Use Policy and Planning Assistance Act
is therefore meant to proceed in tandem with the anti-
pollution laws which are the responsibility of EPA to
administer and enforce, not to pre-empt any of the pro-
grams or.state implementation plans thereunder.

EPA could reasonably take the position that it
is unable to properly evaluate the effect of the staté‘s
land use program on the federal laws controlling pollution
unless the state establishes a system for coordinaﬁing
land use planning and the environmental planning undéf—

taken pursuant to the various EPA programs with the land
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use program established pursuant to the Land Use Policy.
Act. The lead times provided in the various drafts of
the land use policy legislation would give the states
adequate time to work 6ut an effective system of co-
ordination. EPA 'could also use this time period to
develop more fully the sﬁandards it wants states to
achieve.

Such a policy wbuld in no way infringe on the
responsibilities of the Department of the Interior to
admihister the land use program; on the contrary, it
would greatly strengthen Interior's land uée program if
the land use aspecﬁs of the state's air and water plans

were coordinated with' the land use program.

D. Conclusion

In summary, a need exists to coordinate various
environmental plans and regulations affecting land use.
The search for such a coordinating function is not new.
The Natioﬁal Environmental Policy Act, the A-95 Clearing-
house process, the EPA Copsglidated State Grant Program,

and the OMB Integrated Grant Administration program all
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represent recent attempts to provide.such coordination
for a variety of government programs. All have had a
measure of success, but it is not clear that the co-
ordinating function has yet been achieved.

The responsibility to encourage such coordina-
tion is clearly on the shoulders of EPA. The separate
state environmental planning programs aré typical 6f the
type of fragmented programs thdt are, in Roy Ash's wotfds,

. . characteristic of organizational

responses to problems that were first

perceived independently. Such piece-

meal organizationdl structure becomes

inadequate when the interrelation of

the problem or the solution becomes the

dominant factor. 13 ./

EPA has the responsibility and the authority to
encourage the states to coordinate their environmental
plannfng to avoid contradictory land use implications.
Passage of S.268 in its presént form would enable EPA:

to ensure that the environmental planning was also co-

ordindted with other state 1and use programs.

- See, Hearing on Reorganization Plan No. 3 of 1970,
@éfore a subcommittee of the House Committee on

Government'0§erations, 91st Congress, 2nd Session,
page 45 (1970).
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